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ABSTRACT

The problem of cultural violence against girls in Nigeria has been discussed at length. A number
of scholars have conducted empirical studies, others developed theories and tools to be used in
measuring and monitoring improvement on eliminating specific cultural practices. This
scholarship is vitally important. They launch feminist and other anthropological works into an
arena of anti-violence work which without a doubt have a significant impact and far-reaching
repercussions for girls who experience violence in Nigeria. Yet, despite the systemic change over
the past years, the problem of violence against girls in Africa, more specifically Nigeria, is still
persistent within cultural communities. Building on the important foundational works of these
authors, my dissertation analyses this problem from a different perspective. This thesis identifies
several governance gaps within the Nigerian legal framework that needs to be addressed before
existing legal mechanisms can adequately address the problem of violence against girls. To ensure
a proper examination of the different dimensions and changing patterns of cultural violence against
girls, the dissertation focuses on the practice of child marriages within Muslim communities in
Northern Nigeria. The complexity of the issues addressed in this dissertation required a variety of
theoretical tools to unpack the different fields of inquiry. The dissertation uses a critical legal
studies and feminist framework in studying the problem of cultural violence against girls in
Nigeria. It also uses textuality, a method of inquiry within Dorothy Smith’s feminist socio-legal
methodology, to investigate the text-based organization of social policy in Nigeria to ultimately
reveal a legal and political system used as an instrument for consolidating power and legitimizing
anti-women principles as traditional values. Using these tools, the thesis analyzed the complexity
of the problem of cultural violence through a focus on co-existing institutional frameworks, that
is, formal and informal legal structures and the roles they play in shaping the experiences of girls

within cultural communities.

RESUME

Le probleme de la violence culturelle contre les filles au Nigéria a été longuement débattu. Un
certain nombre de chercheurs ont mene des études empiriques, d'autres ont développé des théories
et des outils a utiliser pour mesurer et suivre les progres accomplis dans I'élimination de pratiques

culturelles spécifiques. Cette bourse est d'une importance vitale. 1ls lancent des travaux féministes



et anthropologiques dans une aréne de travail antiviolence qui a sans aucun doute un impact
significatif et des répercussions profondes pour les filles qui subissent la violence au Nigéria.
Pourtant, malgré le changement systémique de ces derniéres années, le probléme de la violence
contre les filles en Afrique, plus particulierement au Nigéria, persiste au sein des communautes
culturelles. S'appuyant sur les travaux fondamentaux importants de ces auteurs, ma these analyse
ce probléme sous un angle différent. Cette these identifie plusieurs lacunes de gouvernance dans
le cadre juridique nigérian qui doivent étre comblées avant que les mécanismes juridiques existants
ne puissent résoudre de maniére adéquate le probléme de la violence contre les filles. Pour assurer
un examen approprié des différentes dimensions et des modéles changeants de la violence
culturelle contre les filles, la thése se concentre sur la pratique des mariages d'enfants au sein des
communautés musulmanes du nord du Nigéria. La complexité des questions abordées dans cette
thése a nécessité une variété d'outils théoriques pour décortiquer les différents domaines de
recherche. La these utilise des études juridiques critiques et un cadre féministe pour étudier le
probléme de la violence culturelle contre les filles au Nigéria. Il utilise également la textualité, une
méthode d'enquéte au sein de la méthodologie sociojuridique féministe de Dorothy Smith, pour
enquéter sur l'organisation textuelle de la politique sociale au Nigéria pour finalement révéler un
systéeme juridique et politique utilisé comme instrument de consolidation du pouvoir et de
légitimation des anti-femmes principes en tant que valeurs traditionnelles. A l'aide de ces outils, la
these a analyse la complexité du probléme de la violence culturelle en se concentrant sur les cadres
institutionnels coexistant, c'est-a-dire les structures juridiques formelles et informelles et les roles

qu'elles jouent dans le fagonnement des expériences des filles au sein des communautes culturelles.
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CHAPTER 1

Introduction

Gender-based violence (GBV) is a problem affecting millions of girls and women, cutting across
boundaries of culture, religion, socio-economic class, education, age and other forms of diversity.*
It is a human rights issue that manifests itself in physical, psychological, social, and cultural
forms.2 This form of violence is regarded by many as one of the most pervasive of human rights
violations, denying women and girls’ equality, security, self-worth, and their right to enjoy
fundamental freedoms.® The form of GBV analysed in this thesis relates to “harmful traditional

practices™* (HTPs) detrimental to the health and wellbeing of women® and girls in Nigeria.

! Sushma Kapoor, “Domestic Violence against Women and Girls” (2000) 6 Innocenti Digest 1 at 3.

2 1bid at 3.

3 Such as the right to dignity, the right to life, the right to health, the right to be free from torture and the right not to
be subjected to harmful traditional practices. See Sushma Kapoor, “Domestic Violence against Women and Girls”
(2000) 6 Innocenti Digest 1 at 3.

4 This phrase was initially introduced to describe female genital mutilation. It is now used to refer to practices that
have some cultural legitimacy but are believed to be harmful to girls and women. Article 24(3) of the Convention on
the Rights of the Child, 1989 also uses the phrase ‘traditional practices’. It provides that “States Parties shall take all
effective and appropriate measures with a view to abolishing traditional practices prejudicial to the health of children”.
See Sally Engle Merry, Human Rights and Gender Violence: Translating International Law into Local Justice
(Chicago: University of Chicago Press, 2006) at 27; Convention on the Rights of the Child, 20 November 1989, UNTS
art 24 (entered into force 2 September 1990).

°> By using the terms ‘women and girls’,  am not asserting that there is a unitary/essential female experience in Nigeria.
I acknowledge that gender identity is not confined to a binary (girl/woman, boy/man) nor is it static. There is certainly
diversity in how individuals and groups in Nigeria understand, experience and express gender through the roles they
take, the expectations placed on them, their relations with others and the complex ways that gender is institutionalized
in Nigeria. And so, | reject essentialist categories of female/woman and between male/female as a biological or
linguistic divide in determining the feminist subject.

Although | focus my dissertation on (cis gendered) women and girls (that is, individuals who have a match between
the gender they were assigned at birth, their bodies, and their gender identity), | am in no way implying that there are
no abuses against other gender identities along the feminine spectrum within cultural communities in Nigeria. The
experiences of cis gendered women and girls do not necessarily reflect the challenges that a trans person (‘trans’ here
inclusively describes people whose gender identity or expression differs to that associated with the sex they were
assigned at birth) might experience in the same cultural community. To conflate their experiences would not only be
inappropriate and perhaps discriminatory, but it could also affect the integrity of this research and further research
relating to different communities. For this reason, I limit the scope of my research to cis gendered women and girls in
a specific region in Nigeria. See on this point: Joan Wallach Scott, “Gender: A useful category of historical analysis”
in Feminist History Reader (Milton Park: Oxon: Routledge, 2006) 133; Judith Butler, Gender Trouble: Feminism and
the Subversion of Identity (New York: Routledge, 1990); Gayle Rubin, “Thinking Sex: Notes for a Radical Theory of
the Politics of Sexuality” in Deviations: Gayle Rubin Reader (Durham, NC: Duke University Press, 2011); Gayle
Rubin, “Blood Under the Bridge: Reflections on ‘Thinking Sex’” (2011) 17:1 GLQ J Lesbian Gay Stud 15.

1



Traditional practices are principles and beliefs held by members of a society for periods often
crossing generations.® Most social groupings in the world have specific cultural practices and
beliefs; some are beneficial to all members, while others could be detrimental to specific groups,
such as women and children.” HTPs are sensitive cultural issues typically prevalent within the
family and remain widely socially tolerated.® For example, at the very beginning of life, a girl may
be the target of sex-selective abortion or female infanticide in cultures where son preference is
prevalent.® During childhood it may include forced feeding, female genital mutilation, child
marriage, breast ironing, various nutritional taboos, son preference and its implications for the
status of the girl-child.® In their adult lives, it may include, seclusion, marital rape, intimate
partner violence, forced pregnancy, dowry-related violence and killings in the name of honour.!!
Also, in later life, women may experience other forms of abuse, including the immolation of wives

and oppressive widowhood practices.'?

An overview of the international repertoire on violence against women reveals that the magnitude
and universality of GBV, together with its impact on the rights of women and girls, has received
worldwide attention in both advanced and developing communities.*®* Many studies and analysis
on the incidence and prevalence of GBV have been reported, revealing that the global dimension

of this form of violence is alarming.!# In recent years, there has been a greater understanding of

6 The UN Fact Sheet No.23, “Harmful Traditional Practices Affecting the Health of Women and Children” (UN, 1995)
atl.

" 1bid at 1.

8 Kapoor, supra note 1 at 3. Throughout this thesis, I use the phrase ‘cultural violence’ to refer these HTPs. I explain
my rationale in part 2 of this chapter.

® 1bid.

10 1bid.

1 1bid.

2 For a discussion on widowhood in African societies see Lucky Eboh & Thomas Boye, “Widowhood in African
Society and its effects on Women's Health” (2005) 5:4 Afr Health Sci 348; Peter Lloyd-Sherlock, Barbara Corso &
Nadia Minicuci, “Widowhood, Socio-Economic Status, Health and Wellbeing in Low and Middle-Income Countries”
(2015) 51:10 J Dev Stud. 1374-1388.

13 Krug EG et al, “The world report on violence and health” (2002) 360:9339 The Lancet 1083-1088; Garcia-Moreno
C et al, WHO multi-country study on women’s health and domestic violence against women: initial results on
prevalence, health outcomes and women’s responses (Geneva: World Health Organization, 2005); Coker AL et al,
“Physical health consequences of physical and psychological intimate partner violence” (2000) 9:5 Archives of
Family Medicine 451; Peterman A, Palermo T, Bredenkamp C, “Estimates and determinants of sexual violence against
women in the Democratic Republic of Congo” (2011) 101:6 American Journal of Public Health 1060.

14 For example, Howard LM et al, “Domestic violence and severe psychiatric disorders: prevalence and interventions.
Psychological Medicine” (2010) 40:6 Psychol Med 881; Ellsberg M et al, “Intimate partner violence and women’s
physical and mental health in the WHO multi-country study on women’s health and domestic violence: an
observational study” (2008) 371:9619 The Lancet 1165.



the problem of cultural violence, its causes and consequences. *® Feminists and women’s
organizations have identified this form of violence as a priority issue.'® The discussion ranges from
well written academic research papers to simple calls to action to end these practices to field reports
from local and international NGOs to online blogs written by individuals and groups. It also
includes autobiographical reports of people’s experiences of specific practices®® and works of
feminist activists and journalists.’® Women’s advocacy groups around the world work to draw
more attention to the physical, psychological and sexual nature of these forms of GBV
emphasizing the need for action.?® They placed women’s rights firmly on the agenda of
international human rights organisations through their advocacy and also suggested appropriate
mechanisms to be used in tackling this issue. Major findings of studies include data on prevalence

by region,?* female perceptions of these practices and their effects, who conducts the practice and

15 See for example, December Green, Gender Violence in Afiica: African Women’s Responses (St Martin’s Press:
1999); Sue Freeman, “Women’s Moral Dilemma’s: In Pursuit of Integrity” in Susan C Bourque & Donna Robinson
Divine, eds, Women Living Change (Philadelphia: Temple University Press, 1985); Nhlapo Thandabantu, “Women’s
Rights and Family in Traditional and Customary Law” in Susan Bazilli, ed, Putting Women on the Agenda
(Johannesburg: Ravan Press, 1991); Stanley G French, Violence against Women: Philosophical Perspectives (New
York: Cornell University Press, 1998) 199.

16 Jain Devaki, Women, Development, and the UN: A Sixty Year-Quest for Equality and Justice (Bloomington: Indiana
University Press, 2005); Arat Zehra “Promoting Women’s Rights against Patriarchal Cultural Claims: The Women’s
Convention and Reservations by Muslim States” in D Forsythe & P McMahon, eds, Global Human Rights Norms:
Area Studies Revisited (Lincoln, NE: Nebraska University Press, 2003) 231-251.

17 See for example, Girls not Brides blog, online: https://www.girlsnotbrides.org/; Chantalle Okondo, “Leaving No
Girl Behind on Zero Tolerance Day” (5 February 2019), online: https://www.28toomany.org/blog/2019/feb/5/leaving-
no-girl-behind-on-zero-tolerance-day/ ; The Girl Generation blog, “Stories of change from the global movement to
end FGM?”, online: https://www.thegirlgeneration.org/blog

18 See for example, Waris Dirie & Cathleen Miller, Desert Flower: The Extraordinary Journey of a Desert Nomad
(New York: William Morrow, 1998); UN Women, “Survivors speak: Women leading the movement to end FGM” (4
February 2019), online: https://www.unwomen.org/en/news/stories/2019/2/compilation-women-leading-the-
movement-to-end-female-genital-mutilation.

19 Maxine Molyneux, “Mobilization without Emancipation? Women’s Interests, the State and Revolution in
Nicaragua” (1985) 11:2 Feminist Studies 227; Margaret Snyder “Unlikely Godmother: The UN and the Global
Women’s Movement” in Myra Marx Ferree & Aili Mari Tripp, eds, Global Feminism: Transnational Women's
Activism, Organizing, and Human Rights, New York: New York University Press, 2006) 24-50.

20 save the Children and the United Nations Population Fund (UNFPA) as well as local NGOs such as Girls Voices
Initiative, Africa Health, Human & Social Development (Afri-Dev), Women Consortium of Nigeria and ECPAT
International have also provided information from field studies and reports derived directly from individuals within
local contexts.

2L For example, a recent cross-sectional study was conducted in Tsibiri village in Kaduna state in the North-western
region of Nigeria. At the time of the study, the community had a projected population of about 1800 residents and
20% (350) of the population were girls aged 10-14 years who were married. See Adenike Oluwayemisi Jimoh, Sunday
Enema Adaji, Hamdalla Adelaiye et al, “A cross-sectional study of traditional practices affecting maternal and
newborn health in rural Nigeria” (2018) 31:64 Pan African Medical Journal 1 at 2; Judith-Ann Walker, “Early
Marriage in Africa — Trends, Harmful Effects and Interventions” (2012) 16:2 African Journal of Reproductive Health
231.


https://www.28toomany.org/blog/2019/feb/5/leaving-no-girl-behind-on-zero-tolerance-day
https://www.28toomany.org/blog/2019/feb/5/leaving-no-girl-behind-on-zero-tolerance-day

on whom it is conducted, tools used, and perceived long and short-term impacts.?> Although a
majority of the community level interventions are focused on the larger issue of GBV,?® and not
specifically HTPs, a few scholars have developed theories and tools to be used in measuring and
monitoring improvement on eliminating specific cultural practices.?* Petitions have been made for
legal reform and the widespread attitudes and beliefs that support violent behaviour against women
and girls have been challenged.? These efforts are yielding results. International institutions are
speaking out. Surveys and studies are collecting more information about the prevalence and nature
of this abuse.?® More organizations, service providers, and policy makers are recognising that this

form of violence has severe harmful consequences for women and girls.?” However, despite this

22 Susheela Singh & Renee Samara, “Early marriage among women in developing countries” (1996) 22 International
Family Planning Perspectives 148; Audrey Harwood-Lejeune, “Rising age at marriage and fertility in Southern and
Eastern Africa” (2001) 17 European Journal of Population 261; Robert Jensen & Rebecca Thornton, “Early female
marriage in the developing world” (2003) 11:2 Gender & Development 9; David Shapiro & Tesfayi Gebreselassie,
“Marriage in sub-Saharan Africa: Trends, determinants, and consequences” (2013) 33:2 Population Research and
Policy Review 229; United Nations Department of Economic and Social Affairs, Population Division, “World
Marriage Data” (2015), online: https://www.un.org/en/development/desa/population/theme/marriage-
unions/WMD2015.asp; Susheela Singh & Renee Samara, “Early Marriage Among Women in Developing Countries”
(1996) 22:4 International Family Planning Perspectives 148; National Research Council, The Changing Transitions
to Adulthood in Developing Countries: Selected Studies (Washington: The National Academies Press, 2005).

2 For example, creating functional female friendly safe spaces, procurement, and distribution of dignity kits (including
reusable pads, culturally acceptable clothing) to women and girls and skills building and livelihood support initiatives
including start-up grants to vulnerable women and adolescent girls. See GBV Sub Sector Working Group — Nigeria,
“Strategy for Gender Based Violence Prevention, Mitigation and Response in the Humanitarian Context” (17 Dec
2017), online: https://reliefweb.int/sites/reliefweb.int/files/resources/gbv_strategy for_north_east 2017.pdf; Annabel
S Erulkar & Eunice Muthengi, “Evaluation of Berhane Hewan: A Program to Delay Child Marriage in Rural Ethiopia”
(2009) 35:1 International Perspectives on Sexual and Reproductive Health 6; Rigmor C Berg & Eva Denison,
“Interventions to reduce the prevalence of female genital mutilation/cutting in African countries” (2012) 9 Campbell
Systematic Review 1.

24 Barbara Fawcett, Brid Featherstone, Jeff Hearn & Christine Toft, Violence and Gender Relations Theories and
Interventions (London: Sage Publications, 1996) 1; Kolawole Azeez Oyediran & Uche C Isiugo-Abanihe,
“Perceptions of Nigerian Women on Domestic Violence: Evidence from 2003 Nigeria Demographic and Health
Survey” (2005) 9:2 African Journal of Reproductive Health 38; Christian Ndugasa Okemgbo, “Prevalence, Patterns
and Correlates of Domestic Violence in Selected Igbo Communities of Imo State, Nigeria” (2002) 6:2 African Journal
of Reproductive Health 101-114.

%5 | ori Heise, “Violence against Women: Global Organizing for Change” in Edleson JL & Eisikovits ZC, eds, Future
Interventions with Battered Women and their Families (California: Sage Publications, 1996).

2% See for example, Adenike Oluwayemisi Jimoh, Sunday Enema Adaji, Hamdalla Adelaiye et al, “A cross-sectional
study of traditional practices affecting maternal and newborn health in rural Nigeria” (2018) 31:64 Pan African
Medical Journal 1; Adewale O Ashimi, Taiwo G Amole, Zubairu Iliyasu, “Prevalence and predictors of female genital
mutilation among infants in a semi urban community in northern Nigeria” (2015) 6 Sexual & Reproductive Healthcare
243; Garba ID et al, “Prevalence of female genital mutilation among female infants in Kano, Northern Nigeria” (2012)
286 Arch Gynecol Obstet 423.

27 Kolawole Azeez Oyediran & Uche C Isiugo-Abanihe, “Perceptions of Nigerian Women on Domestic Violence:
Evidence from 2003 Nigeria Demographic and Health Survey” (2005) 9:2 African Journal of Reproductive Health
38; Christian Ndugasa Okemgbo, “Prevalence, Patterns and Correlates of Domestic Violence in Selected Igbo
Communities of Imo State, Nigeria” (2002) 6:2 African Journal of Reproductive Health 101.

4



worldwide consciousness on modes of intervention, incidences of violence continue to rise steeply

in Nigeria,?® an indication that the problem is nascent and requires attention.

As previously stated, while this dissertation is relevant to all forms of GBV, | pay special attention
to cultural violence perpetrated against girls.?® Harmful cultural practices although classified as
GBV have distinctive features. Their prevalence commonly hinges on ideas surrounding ethnicity
and/or religion in addition to the fact that women within these communities work directly and
indirectly to sustain these practices.®° Often these practices are used as a justification to the right
to practice culture or religion, and they persist without efficient monitoring or penalty, despite the
growing existence of legal prohibitions.3! It is also important to acknowledge the “unique
positioning” of girls at the “margins of age and gender”.®? | consider girls in this context as
marginalized within the classification of children as female and within the classification of women
as children.® This “intersectional marginalization” is evident in my intermittent reference to girls
as women and children. Therefore, this thesis although focusing on the girl-child, extends the
gender®* debate to the “figure of the girl-child/woman™,® a figure that finds increasing attention

within cultural communities in Nigeria.

28 National Population Commission of Nigeria, United Nations Children’s fund, “Violence against Children in
Nigeria: Findings from a National Survey 2014” (September 2015), online: http://evaw-global-
database.unwomen.org; National Research Council, Division of Behavioral and Social Sciences and Education,
Committee on Population, Panel on Transitions to Adulthood in Developing Countries, The Changing Transitions to
Adulthood in Developing Countries: Selected Studies (Washington: National Academies, 2006).

23 Within this thesis, my reference to girls as children or women is only done to highlight discourses by scholars within
women and children’s studies. In my analysis, I use the term “girls”, “girlhood”, “girl-child” or “girl-children”.
Chapter 2 of my thesis will engage these definitional issues and their impact on girls.

30 Muna Ndulo, “African Customary Law, Customs and Women’s Rights” (2011) 18:1 Indiana Journal of Global
Legal Studies 88; December Green, Gender Violence in Africa: African Women’s Responses (St Martin’s Press: 1999)
105.

31 See Rashida Manjoo, “The Continuum of Violence against Women and the Challenges of Effective Redress” (2012)
1 Int'l Hum. Rts. L. Rev. at 9.

32 Ruby Lal, “Recasting the Women's Question” (2008) 10:3 Interventions 321.

33 |bid at 322.

34 | would like to note that the term ‘sex and gender’ are not interchangeable and that although I use the term ‘sex’ to
categorise female and male in this dissertation, there is variation in the biological attributes that comprise sex and how
those attributes are expressed.

% Lal, supra note 32 at 322.



(1) Contributions to Scholarship
1. ldentifying a Governance Gap

This dissertation makes two contributions to legal scholarship. The first contribution is identifying
agovernance ‘gap’ in the Nigerian legal framework. I argue that existing legal mechanisms cannot
address the problem of violence against girls unless the governance ‘gap’ in Nigeria between the
rights rhetoric and its effective enforcement is properly addressed. Education, provision of shelters
for women and girls are current mechanisms and strategies used to address the issue of violence
against women and girls and although useful, are merely temporary aids.3® Even when women and
girls acquire a degree of educational, economic and political awareness, they often feel powerless
to bring about the change necessary to eliminate harmful traditional practices detrimental to their
health and welfare.3” As a starting point, I identified four (4) unusual subject areas within the ‘gap’
that should be analysed before current mechanisms can properly address the cultural environment
from which these practices emerge in order to eliminate the various justifications used to

perpetuate them.

(i) The Role of Culture
| argue that the way culture is defined in Nigeria governs how social change ensues and affects

policies regarding women and girls. My investigation questions dominant and essentialist versions
of culture offered by the state in describing violence against girls within cultural communities. As
a State party to a number of international conventions,® when confronted with its failure to meet
certain human rights standards, leaders and other powerful elites in Nigeria frequently make the
claim that certain practices are deeply entrenched in religion and culture.®® The idea that culture is

a problem for rights enforcement limits women and girls’ subordination to cultural practices that

3 Barbara Fawcett, Brid Featherstone, Jeff Hearn & Christine Toft, Violence and Gender Relations Theories and
Interventions (London: Sage Publications, 1996) 1.

37 Ibid at 1.

38 Of all these instruments, it is the UN General Assembly, Convention on the Rights of the Child, 20 November
1989, and the UN General Assembly, Convention on the Elimination of All Forms of Discrimination Against Women,
1979 that go farthest in specifically recognizing the human rights of the girl-child. Regionally, other influential
documents include the Organization of African Unity, African Charter on the Rights and Welfare of the Child, 1990
and the African Union, Protocol to the African Charter on Human and People's Rights on the Rights of Women in
Africa, 2003.

39 See for example, Nigeria’s country report to Committee on the Elimination of Discrimination against Women. UN,
Convention on the Elimination of All Forms of Discrimination Against Women, C/NGA/7-8 January 2016 at 15, 36.
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supress them rather than the economic or political problems their communities face.*? This
absolves the state of its responsibility for the suffering caused by its processes and instead blames

local people for their suffering.*

In light of this tendency to culturalize problems, | suspected that elites and national actors in
Nigeria have political and economic incentives for insisting on a cultural interpretation of women
and girl’s subordination. | found that essentialist notions of culture sanction the dependent status
of women and girls, while increasing the political and social position of the elite and powerful
within the system. My analysis also reveals how culture is selectively used to distract attention
from the ways in which the social ideologies confronting women and girls are shaped by
institutional structures.*> The mystification of culture as unchangeable and deeply rooted is a
means to cover up the true exclusionary and silencing practices of the state.*® It is an opportunity
to shy away from the responsibility of creating a system that works for women and girls. In this
way, any campaign made by women and girls against harmful cultural practices becomes a fight
against an already established, ancestral, inherited, and consequently unchangeable cultural
process. Culture is increasingly used as a justification for human rights violations in Nigeria, but

as discussed in subsequent chapters, these cultural practices are not necessarily ancient.**

(i) The Role of Women within Culture
Since this dissertation seeks to establish an appropriate mechanism to address the incidence of

cultural violence against girls, it is essential to critically analyse women’s role in the reproduction
of these practices. This is necessary because, a few scholars believe that criminal justice reform is

a vital component of efforts to reduce cultural violence against girls.*> However, it is imperative

40 Lila Abu-Lughod, “Do Muslim Women Really Need Saving? Anthropological Reflections on Cultural Relativism
and its Others” (2002) 104:3 American Anthropologist 783-791.

41 1bid.

42 Edna Bay, Women and Work in Africa (Colorado: Westview Press, 1982) 155.

3 bid.

4 For example, breast ironing is a contemporary effort to protect girl-children in the face of sexually related crimes
and the impunity of the government for these crimes. See Bawe Rosaline Ngunshi, “Breast Ironing: A harmful
traditional practice in Cameroon” (2011) Gender Empowerment and Development 4.

5 See for example, Karen Hughes, “The Criminalization of Female Genital Mutilation in the United States” (1995)
4:1 Journal of Law and Policy 321-370; Andrew Morrison, Mary Ells berg et al, “Addressing Gender-based Violence
in the Latin American and Caribbean Region: A Critical overview of Interventions” (2004) 3438 World Bank Policy
Research Working Paper 16; Nancy I Kellner, “Under the Knife: Female Genital Mutilation as Child Abuse” (1993)
14 J. Juv. L. 118; Els Leye & Jessika Deblonde “A Comparative Analysis of the Different Legal Approaches Towards
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to note that criminalization of these practices may have a disproportionate effect on women within
cultural communities. Ethnographic evidence produced by sociologists and anthropologists show

that there are girls and women who genuinely believe in the value of these practices.*

This opens an uncertain space within my research, on the one hand, a space between objective
signifiers evidenced by the practical realities of the lives of girls subjected to these practices, and
on the other hand women’s role in perpetuating this violence on girls. For example, it is women
whose breasts have been ironed that participate actively in breast ironing and it is circumcised
women who actively participate in genital mutilations.*” They work directly and indirectly to
sustain such practices.*® Mothers carry out these practices with the best interest of their children at
heart as a means of protecting and promoting the child within the community and following social
norms.*® As such, it is important to question and understand the dilemma of determining the “moral

culpability” or responsibility of mothers who support and participate in violence against girls.*®

(i) The Role of the State
Despite the range of factors that could play a role in sustaining HTPs, there is little reason why the

prevailing ideas of culture in Nigeria remains unchanged and unchallenged. An-Na’im asserts that
the state, with its “juridical sovereignty, extensive powers and relatively much larger resources”,
is a crucial element in the context of cultural transformation.> My position here is premised on
the fact that many of the major abuses to girls and women within culture occur as a result of
political and legal institutions. | show that rather than seeking an explanation that only assumes a

defectiveness of culture, the conceptual practices of power as expressed within the management

Female Genital Mutilation in the 15 EU Member States, and the Respective Judicial Outcomes in Belgium, France,
Spain, Sweden and the United Kingdom” (2004) 8 ICRH Publications 10-40.

46 Kolawole Azeez Oyediran & Uche C Isiugo-Abanihe, “Perceptions of Nigerian Women on Domestic Violence:
Evidence from 2003 Nigeria Demographic and Health Survey” (2005) 9:2 African Journal of Reproductive Health
38; Christian Ndugasa Okemgbo, “Prevalence, Patterns and Correlates of Domestic Violence in Selected Igbo
Communities of Imo State, Nigeria” (2002) 6:2 African Journal of Reproductive Health 101-114.

47 Ngunshi, supra note 44 at 4.

8 Sue Freeman, “Women’s Moral Dilemma’s: In Pursuit of Integrity” in Susan C Bourque et al, eds, Women Living
Change (Philadelphia: Temple University Press, 1985).

49 Ngunshi, supra note 44 at 4.

50 Marie Ashe & Naomi Cahn, “Child Abuse: A Problem for Feminist Theory” (1993) 2 Texas ] Women and the Law
108.

51 Abdullahi An-Na’im & Jeffrey Hammond, “Cultural Transformation and Human Rights in African Societies” in
Abdullahi An-Na’im, ed, Cultural Transformation and Human Rights in African Societies (London; Zed Books Ltd,
2000) 29.



and control of the political and legal system needs to become more transparent.>? And so, | connect
the stability of HTPs to the way legal and political institutions have consolidated power in Nigeria.
From my analysis, national actors and elites are either uninterested in local cultural practices or
are too busy to comprehend them in their complex contexts.> There is the impression that
government actors have neither the time nor the desire to adapt international or national rights

standards to the particularities of Nigeria’s individual states, ethnic group, or regional situation.

By far the most significant connection | make in this dissertation is understanding Nigeria and its
transformation through a historical perspective. A number of critical scholars argue that a majority
of the problems faced by post-colonies, like those in Africa, Asia and Latin America, is largely
due to legacies inherited from the colonial administration.>* There are many features of post-
colonial Africa’s political and legal framework which do not correspond to pre-colonial versions
of law or politics.>® Most claim that the current failings of pluralistic African states, specifically in
the realm of law, rights and development, is a creation of colonialism and legacies given to African
states.®® The systems established under colonial rule was simply sustained after independence, but
“only a poor copy” because African states generally lacked the administrative and political means
to sustain these structures.>” As a result, for my research, it was important to determine whether
the state’s failure to protect girls in cultural communities is simply a “passing condition”, a
transition or a temporary limitation in the legal development of the state or whether it signals
something more permanent.® Does the problem lie within the structures put in place with
decolonization in Nigeria; that is, structures that are more idealized than representative, more
aspirational than realistic?®® Although such an in-depth analysis is difficult and too ambitious for

this dissertation, it is an insufficient reason for avoiding a brief historical component. As such, as

52 Dorothy Smith, The Everyday World as Problematic: A Feminist Sociology (Toronto: University of Toronto Press,
1987) 57.

%3 Sally Merry, Human Rights and Gender Violence: Translating International Law into Local Justice (Chicago: The
University of Chicago Press, 2006) 4.

%4 See for example Jean Comaroff & John Comaroff, Law and Disorder in the Postcolony (Chicago: University of
Chicago Press, 2006) vii.

5 An-Na’im & Hammond, supra note 51 at 29.

% patrick Chabal, Political Domination in Africa: Reflections on the Limits of Power (Cambridge: Cambridge
University Press, 1986) 13.

57 1bid.

58 Comaroff & Comaroff, supra note 54 at vii.

% 1bid.



will be evident in succeeding chapters, my focus on a specific practice within a specific region in
Nigeria assists in highlighting specific factors during the pre-colonial and colonial periods that

have assisted in legitimizing violence against girls within culture.

In my investigation, it also became quite clear that a strong continuity from the colonial to the
postcolonial that has resulted in a limited application of human rights to girls within cultural
communities is the conflict between universality and relativism. | discovered that West-centric
human rights ideals present serious barriers to constructive cross-cultural dialogue in Nigeria.
Much of the debate incited by present-day incidents of HTPs in Nigeria depict it as a conflict
between ethno-religious tradition on the one hand and westernisation or modernisation on the
other. Modernity, discussed in opposition to culture, is a concept which, in African history, is
connected to the colonial experience and has developed more distinct local features that emphasise
the approval or disapproval of certain cultural norms.®° So, there is a genuine sense of “moral
indignation” felt by most Africans over colonial rule and post-colonial Western exploitation.5*
Also, because the legitimacy of post-colonial Nigeria’s legal framework is largely dependent on
“international agreements”, we see that this process has taken the discussion of rights and
protection further away from women and girls who experience wrongs.®? Therefore, even though
Nigeria has ratified a number of international and regional legal instruments aimed at protecting
women and children from all forms of violence progress remains slow, uneven and too fragmented
to make a genuine breakthrough in the lives of girls within cultural communities. For example, the
Convention on the Rights of the Child® and the African Charter on the Rights and Welfare of the
Child®* were domesticated in Nigeria by the promulgation of the Child Rights Act (CRA) pursuant
to section 12(1) of the 1999 Constitution which requires all international conventions to be
domesticated before they can generate domestic legal obligations.®® The CRA provides a minimum

age for marriage and prohibits the practice of child marriages.5® However, child rights matters are

80 Editha Platte, “Towards an African Modernity: Plastic Pots and Enamel Ware in Kanuri-Women's Rooms (Northern
Nigeria)” (2004) 50 Paideuma: Mitteilungen zur Kulturkunde, Bd. at 173.

61 Daniel Norman, The cultural Barrier: Problems in the Exchange of ideas (Edinburgh: Edinburgh University Press,
1975) at 22-23.

62 An-Na’im & Hammond, supra note 51 at 29.

83 Convention on the Rights of the Child, 20 November 1989, UNTS art 24 (entered into force 2 September 1990).

64 African Charter on the Rights and Welfare of the Child, 11 July 1990, CAB/LEG/24.9/49 (entered into force 29
November 1999).

8 Constitution of the Federal Republic of Nigeria, 1999.

% Child Rights Act, No. 26 of 2003.
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residual matters within the exclusive legislative powers of states in accordance with section
4(7)(a)(b) & (c) of the Constitution. As a result, before the CRA becomes applicable within states,
it must be adopted by them through the legislative powers provided in section 4(7) of the
Constitution. States are not under an obligation to adopt the CRA, and “those that have done so,
by enacting Child Rights Law (CRL), have done it at their discretion”.8” This implies that children,
more specifically girls, have limited rights and protections within states that have not ratified the
CRA. In addition, as discussed in chapter 5, even though most CRL adopted the CRA in respect
of the definition of a child, there are differences, especially that of Islamic Northern states where,
instead of the minimum age of 18 stipulated by the CRA, ‘puberty’ is used as the threshold for
ascertaining marriage capacity.® Cultural and religious norms are used to justify the change in the
definition of a ‘child’ within the CRL of most Islamic Northern states. While the CRA sets a child
to be a person under 18, it is believed that “in Islam, there is no age that marks childhood”.%® This
problem is also exacerbated by item 61, schedule Il to the 1999 Constitution which effectively
removes customary and Islamic marriages out of the Federal legislative competence.” Therefore,
laws enacted by the National Assembly will have no effect on the “formation, amendment and
dissolution of marriages under Islamic or customary law”.”* Herein lies the regulatory dilemma in

child protection strategies in Nigeria; | provide a detailed analysis in chapter 5.

Finally, | argue that one existing dilemma in the enforcement of human rights norms and child
protection strategies is also centred on the pluralistic nature of the state and the government’s
inability to ensure a consistent application of norms and strategies. The conflict between the need
to preserve minority culture and the protection of rights forms the basis for how legal reforms of
child welfare legislation have failed to reach the real issues affecting girls within cultural

communities. Research suggests that there is a tendency for children’s legislation to be

57 Enyinna Nwauche, “Child Marriage in Nigeria: (Il)Legal and (Un)Constitutional” (2015) 15 Afr. Hum. Rts. L.J.
421 at 423.

88 1hid.

% Tim Braimah, “Child Marriage in Northern Nigeria: Section 61 of Part I of the 1999 Constitution and the Protection
of Children against Child Marriage” (2014) 14 African Human Rights Law Journal at 481.

"0 Second Schedule Part 1 item 61 of the 1999 Constitution. This section states that ‘the formation, annulment and
dissolution of marriages other than marriages under Islamic law and customary law including matrimonial causes
relating thereto’.

"l Kayode Olatunbosunx Fayokun, “Legality of Child Marriage in Nigeria and Inhibitions against Realisation of
Education Rights” (2015) 12 US-China Law Review 812.
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implemented in “a piece-meal fashion, or in large towns or capital cities only”.”?> Even when
discussions deal with local situations, there is an unavoidable conflict between general principles
and specific situations within the 36 states in Nigeria. In chapter 6, | show that the situation in
Nigeria could be analysed less on the perceived unchanging nature of culture or tradition than on
the tensions between a federal government that envisions unified modernity and local actors for
whom specific histories and contexts are significant. Therefore, it was necessary to examine the
extent to which legal reform deals with girls within cultural communities, more specifically,
customary, and religious law and issues related to tradition to understand the ethno-religious

factors inhibiting the effectiveness of human rights protection in modern Nigeria.

(iv) Male Violence and Sexual Violence as a Particular form of Oppression
Social structures and individuals within them construct and reproduce inequalities related to class,

ethnicity, religion, and other differences.” In Nigeria, | observe a social and cultural environment
that is male-dominated, male-centered and male-identified. In succeeding chapters, we will see
how the Nigerian society is organized around male needs, reality is seen from male perspectives,
male attributes are considered more valuable, and they dominate in culture and politics. | argue
that one of the main roots of child marriage in Nigeria is male (sexual) violence and male abuse of
power. In chapter 3, we see that child marriage limits girls to fixed gender roles defined by
patriarchal and male dominant power structures controlling sexuality and reproduction. Girls are
celebrated as young wives and mothers, not as children. This appropriation is a vital aspect of
patriarchal power and girls’ disempowerment. We also see that these gender roles have historically
contributed to and sustained men’s structural dominance within the community. As such, to create
a legal system that is responsive to women and girls’ experiences, we must also focus on male
power and locating that power within a patriarchal order that is deeply misogynistic and valorizes

masculinity.

The sexual violence experienced in early marriage is arguably the most severe level of violation

experienced by girls. This is the most horrific aspect of this practice. A girl’s body is not suited

72 Julia Sloth-Nielsen & Benyam Mezmur, “Surveying the Research Landscape to Promote Children's Legal Rights
in an African Context” (2007) 7 Afr. Hum. Rts. L.J. at 335.

8 Mary Becker, “Patriarchy and Inequality: Towards a Substantive Feminism” (1999) 1:3 University of Chicago Legal
Forum 21 at 23.
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for giving birth. As a gender-sensitive inquiry, | explore ways by which child marriage sanctions
the beginning of sexual life and abruptly leads girls, as they enter puberty and adolescence, to
marital and maternal roles. I argue that subjecting girls to increased levels of vulnerability, through
physical and sexual violence, in turn limiting their prospects for personal development are
mechanisms by which women and girls remain confined to a patriarchal social order.” More
importantly, I maintain that, at ages of 10 or 14 years, when girls are not physically or emotionally
developed for childbearing, no man whomsoever is suitable. Male violence plays a significant role
in preventing a real solution to child marriage. Highlighting and emphasizing male dominance in

this dissertation can help us understand how the legal system should respond.

2. Using Critical Legal Studies and a Feminist Framework to Discover Dilemmas
in the Nigerian System

The second contribution to scholarship relates to the way this dissertation uses a critical legal
studies and feminist framework in studying the problem of cultural violence against girls in
Nigeria. These theoretical and methodological tools point me toward a different area not explored
by the current literature. Chapter two highlights the details and application of my research
methodology. However, my dissertation’s contribution to scholarship is in the way it adopts a

variety of tools to unpack the different fields of inquiry.

First, the feminist framework adopted has important consequences for my research. Postmodern
feminism offers a means of testing the validity of accepted legal principles, especially within the
human rights framework, through the lens of the personal experience of those directly affected by
them.”™ This means examining and exposing certain features of the legal system, political and
social structures coupled with institutional arrangements that might disadvantage girls, and suggest
how they may be reformed.”® Secondly, using a postcolonial feminist approach, my dissertation
highlights the “significance of the colonial encounter” for the situation of girls in postcolonial
Nigeria, and also how their “struggles for protection” are tied to the legacy of this encounter in

modern-day Nigeria.”” In this way, | am able to properly interrogate the ways in which the colonial

" Ibid.

S Katharine Bartlett, “Feminist Legal Methods” (1990) 103 Harvard Law Review 837.

76 |bid at 848.

7 Ratna Kapur, Erotic Justice: Law and the New Politics of Postcolonialism (London: The Glass House Press, 2005)
14,
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past continues to influence postcolonial Nigeria’s response to cultural violence against girls. By
using a postcolonial feminist theory, my research avoids problems that could possibly emerge from
neglecting a historicized critique of gender and colonization in developing a contextual
understanding of relations of culture and power. ® Also, adopting a feminist framework
encouraged me to look at first-hand accounts from women and girls in empirical studies. | read
stories of women and girls to truly discover and understand their experience of violence and

culture.

During my research, | realised that asking questions about violence experienced by girls from a
feminist perspective complemented a critical legal studies (CLS) approach which offered a unique
analysis of law and legal frameworks in Nigeria. For my research, it was important to view law as
a primary tool of development, especially (but not only) in post-conflict and postcolonial societies
like Nigeria. By using CLS, | move beyond what is written in cultural studies, anthropology, and
sociology. The contribution of CLS to my research is in its analysis of “legitimating structures”
within the society, more specifically, the unravelling of the ideology of legal institutions within
Nigeria as applicable to girls within cultural communities.” In this way, | was able to properly
analyze the complexity of this problem of violence through a focus on co-existing institutional
frameworks, that is, the formal and informal legal structures and the roles they play in shaping the

experiences of girls within cultural communities.

Lastly, another unique aspect of my research is in the way I pair Dorothy Smith’s tool of
‘textuality’ with a legal and cultural analysis. Using textuality, I am able to investigate the text-
based organization of social policy in Nigeria to ultimately reveal a legal and political system used
as a tool for consolidating power and legitimizing anti-women principles as traditional values.
My description in chapter 5 reveals how various organizational and political processes are

structured to create a world of activity negatively impacting the lives of women and girls within

8 Qonam Pillai, “Postmodern Feminism and Postcolonial criticism: A Paradigm for Transnational Feminist Media
Studies” (1996) 3:1 The Journal of International Communication 47.

" Frank Munger & Carroll Seron, “Critical Legal Studies versus Critical Legal Theory: A Comment on Method”
(1984) 6 Law & Pol'y at 258.

8 1bid.
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cultural communities. 8 | show how the ruling relations in Nigeria as a whole, and more

specifically the Northern region, both rely on and determine the girl-child’s everyday experience.

| believe the questions posed in this dissertation are distinctive, in that they are not posed elsewhere
in this manner. A protracted work of theoretical analysis and of assessing the social realities of
children, more specifically girls, still needs to be done in Nigeria. Very few studies and theoretical
models have conceptualised this problem of violence in Nigeria at a level of analysis that takes
account of the distinctive position of girls within margins of age, gender, and culture. Additionally,
the relevance of this study is not limited to the Nigerian context, in that the current situation in
Nigeria is similar to ongoing efforts to address this form of violence in other developing countries
in West and Central Africa, like Cameroon. The outcomes adduced from this study will be of

relevance to these countries.

(2) Limitations, Omissions and Clarifications
| acknowledge that as a doctoral research, this dissertation cannot address every theoretical or

practical research question pertaining to HTPs in Nigeria. In scoping this dissertation, | decided to
focus on one form of HTP in a single region in Nigeria. | focus on the practice of child marriages®?
within Muslim communities in the Northern region of Nigeria.®® Beyond the fact that Nigeria has
the largest number of child brides in Africa,® exploring the problem of violence against girls
through child marriage is significant because | believe this practice fits rightly within the

intersections of age, gender, culture, religion, law, and pluralism. Also, unlike other cultural

81 Smith, supra note 52 at 36.

82 Child marriage, also referred to as early marriage, is generally defined as a formal or informal union between two
people in which one or both parties are younger than 18 years old. It should also be noted that this definition applies
to both boys and girls, even though in reality this issue disproportionately affects girls. See UNICEF, “Child Protection
from Violence, Exploitation and Abuse” (2016), online: https://www.unicef.org/protection/57929 58008.html.

8 Many female Muslims reside in the twelve Sharia States of Northern Nigeria- nineteen or twenty million of them
altogether. Of these, about 44%, between eight and nine million, are girls under 15 years old. However, there are non-
Muslims in Northern Nigeria. Most are Christians, but some are practitioners of African traditional religions or other
faiths. The Muslim-Hausa majority culture may undoubtedly have some impact on these women; however, this
research does not consider the effects on non-Muslim girls. See Koski, Alissa, Shelley Clark, and Arijit Nandi, “Has
Child Marriage Declined in sub-Saharan Africa? An Analysis of Trends in 31 Countries” (2017) 43:1 Population and
Development Review at 9; Jamila M Nasir, “Sharia Implementation and Female Muslims in Nigeria’s Sharia States”
in Philip Ostien, eds, Sharia Implementation in Northern Nigeria 1996-2006: A Sourcebook (Ibadan: Spectrum Books
Ltd, 2007) at 76.

8 Also, Northern Nigeria has the highest rate of Vesico-Vaginal Fistula and mother to child mortality. See UNICEF,
supra note 82; Daru PH et al, “The Burden of Vesico-Vaginal Fistula in North Central Nigeria” (2011) 1:2 The Journal
of West African College of Surgeons 50.
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practices, like breast ironing and female genital mutilation that are widespread but dispersed
among numerous cultures, child marriage although widespread in Nigeria is region specific.®® In
addition, within the Nigerian state and more specifically within the constraints of culture and
religion in Northern Nigeria, child and marriage laws are often used as a testing ground to
determine the degree of autonomy of women and girls.8 Nigerian law makers have debated and
grappled with marriage customs for decades because religious and cultural groups consistently

resist efforts to proscribe child marriage.®” This dilemma is discussed in succeeding chapters.

Whitaker describes Northern Nigeria as a “paradigm of confrontation”.®8 This is because this
region has functioned for decades under “contradictory institutions” without yielding to the
modernizing ambitions of the Nigerian state.®® This could be due to the fact this region far exceeds
that of any other political unit on the continent of Africa and its population and size makes it the
dominant political influence in Nigeria.®® Since this region is generally regarded as the “political
and geographic heartland of Africa”,®* focusing on the North for this research produces an analysis
against the backdrop of a detailed account of legal and political structures that assist in the
production and reproduction of violence against girls. However, my emphasis on child marriage
in Northern Nigeria is simply to zone in on a single site of GBV against girls. The issues

highlighted in this research are applicable to the Nigerian state as a whole.

Likewise, | do not give substantial attention to certain socio-economic and developmental factors
that impede cultural transformation in Northern Nigeria. However, | acknowledge that girls’

experiences of violence in this region is further exacerbated by factors such as limited access to

8 Tim Braimah, “Child Marriage in Northern Nigeria: Section 61 of Part I of the 1999 Constitution and the Protection
of Children against Child Marriage” (2014) 14 African Human Rights Law Journal 474-488.

8 Baba (of Karo) & Marry Fellice Smith, Baba of Karo, a Woman of the Muslim Hausa (New York: Yale University
Press, 1954) 99.

87 This is largely because the Nigerian Constitution mandates that the legislative jurisdiction on matters affecting
children belong exclusively to states. As such, the federal legislation was unable to offer protection to all Nigerian
children; to be effective, the legislation needs to be adopted by states. See discussion in chapter 6.

8 Sylvester Whitaker, The Politics of Tradition: Continuity and Change in Northern Nigeria, 1946-1966 (New Jersey:
Princeton University Press, 1970) 14.

8 |bid.

0 bid.

%1 Currently, the 36 states in Nigeria are divided into 4 regions, comprising of the Northern region, the South-south,
the South-west and South-east region. 19 states make up the North, and the remaining 17 is shared between the 3 other
regions. See Whitaker, supra note 76 at 14; Philip Ostien, Sharia Implementation in Northern Nigeria 1999-2006: A
Sourcebook (Ibadan: Spectrum Books Limited, 2007).
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education, high poverty levels, limited access to medical facilities and so on. Developing Northern
Nigeria as a whole in terms of capacity building through education and employment, reducing the
poverty levels, establishing more hospitals to reduce the high maternal mortality rate of girls/\VVF
treatments are issues that are well explored in the literature.®? Also, | insist that low levels of socio-
economic development neither require nor produce HTPs. As such, the focus of this dissertation
is on legitimating systems and the incoherence uncovered in legal and political institutions in
Nigeria. 1 am concerned with how legal rules and political discourse promote a systematic
domination of women and girls and the reproduction of violence within the home. The form of
cultural transformation | advocate for requires a clear analysis of culture, the nature of legal
pluralism, the role of law and political institutions and the continuation of specific colonial

attitudes in Nigeria.

In writing this dissertation, | also made the decision not to pursue certain lines of inquiry. As
previously stated, a feminist framework enabled me to listen critically to the interviews and stories
in order to value women and girls’ experiences and the choices they make with respect to culture.
In these stories and interviews, | saw that there are girls and women who genuinely believe in the
value of cultural practices. Nonetheless, | began my analysis of child marriage with the assumption
that girls in these cultural communities, if given the option, would make genuine choices not to be
married at such early ages. | took this position to compare the legal and political environment
women and girls lived with their individual experiences of violence. For that reason, | did not
actively engage with the agency aspect of Benhabib’s version of postmodern feminism.®? | did not
question in depth whether the choices made by girls should be categorised as free independent
self-determination, or as choices profoundly controlled by internalised oppression and patriarchal

power dynamics.®* Nonetheless, throughout my thesis, I adapt elements of Benhabib’s feminist

92 See for example, Claudia Garcia-Moreno & Marleen Temmerman, “Commentary: Actions to end violence against
women: A multi-sector approach” (2015) 10:2 Global Public Health 186; Ellsberg M et al, “Prevention of violence
against women and girls: what does the evidence say?”” (21 November 2014), online: http://dx.doi.org/10.1016/S0140-
6736(14)61703-7.; Garca-Moreno C et al, “The Health-systems Response to Violence against Women” (21 November
2014), online: http://dx.doi.org/10.1016/ S0140-6736(14) 61837-7.

9 Seyla Benhabib, Feminist Contentions: A Philosophical Exchange (New York: Routledge, 1970).

% There is a growing interdisciplinary literature on feminist agency in religious contexts. See for example, Susan
Moller Okin, “‘Mistresses of their own Destiny’: Group Rights, Gender, and Realistic Rights of Exit” (2002) 112:2
Ethics 205; Martha C Nussbaum, Women and Human Development: The Capabilities Approach (Boston: Cambridge
University Press, 2001); Eléonore Lépinard, “Autonomy and the Crisis of the Feminist Subject: Revisiting Okin’s
Dilemma” (2011) 18:2 Constellations 205.
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agency to refute any suggestion that women and girls, if given the option, may not abandon the
cohesion of their culture for greater dignity and autonomy. This analysis informs my conclusion
about how the law should respond to some girls who choose to exercise their personal autonomy
to comply with cultural prescriptions that others may find demeaning.

There are also conceptual limitations that require brief explanation. In discussing the practice of
child marriage, reference is usually made to cultural and religious beliefs. This is because in
Nigeria, religious and ethnic identities are expressed as “Siamese twins, always moving in tandem,
having the capacity to re-echo other”.% As will become evident in succeeding chapters, narratives
from Islam and Hausa cultural tradition in Northern Nigeria are interwoven to reinforce marriage
practices. Therefore, attempting to distinguish between a religious identity and an ethnic one is
extremely challenging, unfeasible, and misleading because religious identity initiates ethnic
identity.®® This mixture makes it hard to determine what aspect of culture originates from Islam
and what pre-Islamic influences persist. And so, in this dissertation | did not actively engage with
definitional issues. | simply take the position that a combination of religion and local custom
structures women and girls’ lives in Northern Nigeria; consequently, child marriage as practiced
in Northern Nigeria cannot simply be attributed to religion.®” Also, the more | learned about
religious experiences in Northern Nigeria, as discussed in chapter 6, the less satisfied | became
with the standard organizational and institutional understanding of Islam in Nigeria. Given the
complexities of individual’s religious experiences in Northern Nigeria, | was drawn to the idea of
religion as lived rather than as imagined in abstract constructions of the established practices or
requirements of Islam.®® To underscore the interconnectedness of ethnic and religious identities

and the fact that they are equally reinforcing, in this dissertation, | refer to child marriage as a

% Barbara Callaway & Lucy Creevey, The Heritage of Islam: Women, Religion, and Politics in West Africa Women
(Boulder and London: Lynne Reinner Publishers, 1994) at 195.

% Toyin Falola, Violence in Nigeria: The Crisis of Religious Politics and Secular Ideologies (Rochester: University
of Rochester Press, 1998) at 13.

9 For example, the seventeenth and eighteenth centuries witnessed an expansion of Islam from the North into central
and South-western Nigeria, predominantly occupied by the Yoruba ethnic group. South-western Nigeria along with
the North became modern Nigeria’s Islamic zone. However, despite this expansion and the increased Muslim influence
in South-western Nigeria, this region was unaffected by the practice of child marriage. See Ibid at 25.

% | am grateful to Prof. Bakht for pointing this out to me. Also see Meredith McGuire, Lived Religion: Faith and
Practice in Everyday Life (New York: Oxford University Press, 2008) at 6.
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‘cultural practice’ because culture can be broadly defined to incorporate religious beliefs.% Using
the phrase ‘cultural practice’ in this dissertation allows the possibility of not over emphasising the

role of religion but also highlighting the role of ethnicity and other regional factors.

In my analysis, | frequently use the terms customary law, Islamic law, and customs; these terms
are not interchangeable. The legal system of a typical African state is pluralistic and comprised of
African customary law, religious law (especially where there is a significant Muslim population)
and received law (common law or civil law depending on the colonial history).1% Customary law
is the body of law derived from local customs and usages of various ethnic groups.°* Pre-colonial
law in most African states was customary in character, having its sources in the practices and
customs or traditions of the people.l%? Customary law is ethnic in origin, and it usually operates
in the area occupied by the ethnic group and only covers disputes in which at least one of the
parties to the dispute is a member of the ethnic group.®® Islam was common in Nigeria by the end
of the eighteenth century and later emerged as state law in the Kanem-Bornu and Sokoto
Caliphates, which now constitute Northern Nigeria.X%* There is no definition of Islamic law in
Nigeria; however, the Islamic law applicable in Northern Nigeria is the Maliki school.1% Islamic
law is sometimes categorised as a distinct legal tradition separate from customary law; however,
there are statutory definitions in Nigeria that state that customary includes Islamic law.% The

implication of this distinction on the practice of child marriage is discussed in chapter 6.

Lastly, although half-Nigerian, |1 acknowledge that I am an ‘outsider’, in terms of religious faith

and ethnic background, to the religious community | study and to the experiences of women and

% For an exploration on the meaning of culture, see Roger Keesing, “Theories of Culture” (1974) 3 Annual Review
of Anthropology 73; Clifford Geertz, The Interpretation of Cultures: Selected Essays (New York: Basic Books, 1973);
Robert Wyer, Understanding Culture: Theory, Research and Application (New York: Psychology Press, 2009).

100 Ndulo, supra note 30 at 88.

101 1hid.

102 1bid at 88. It should be noted that the use of the term ‘African customary law’ does not indicate that there is a single
uniform set of customs prevailing in any given country.

103 Abdulmumini Oba, “Religious and Customary Laws in Nigeria” (2011) 25 Emory International Law Review at
885-886.

104 Apdurrahman Doi, Islam in Nigeria (Zaria: Gaskiya Corporation, 1984) at 57-60.

105 Oba, supra note 103 at 886. The Maliki school has been the dominant school in the North since around the thirteenth
century. See also Ahmed Yusuf, Nigerian Legal System: Pluralism and Conflict of Laws in the Northern States (New
Delhi: National Publ. House, 1982) at 26-28.

106 Oba, supra note 103 at 887.
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girls living in these communities. As much as possible, | try to analyze and evaluate their
experiences in Northern Nigeria with respect and appropriate objectivity, while honestly
advocating for the protection of women and girls in this context. In some chapters, this involves
acknowledging that | have limited understanding of Islamic tradition and that I lack the language
skills required to explore certain sources written in Arabic. As such, | limit my research to sources
available in English and | centre sources written by Islamic scholars. Also, while | may refer to
the way Islam is practised by the majority in Northern Nigeria, | recognize that Islam has multiple
permutations and is interpreted differently by different Muslims who form a vastly diverse global

and local community.07

(3) Mapping out the Thesis
In designing this dissertation, | wanted to ensure that | clearly address the subject areas within the

governance ‘gap’. I also wanted to give the clearest demonstration of the interlocking nature of the
issues highlighted in this research. The theoretical framework used in my dissertation will be
evident within the different chapters. To this end, | have organized my dissertation in a way that
allows a gradual exposition of the social, legal, and political context of the experiences of girls

within cultural communities.

Chapter 1: Introduction

Chapter 1 outlined my principal argument which is that existing legal mechanisms cannot address
the problem of violence against girls unless the governance gap within the Nigerian system
between rights rhetoric and effective enforcement is properly addressed. It also highlighted my

contribution to scholarship, including certain limitations and exclusions of my research.

Chapter 2: Theoretical & Research Method Framework

This chapter discusses the variety of theories and research method used in this dissertation. These
include postmodern feminism, postcolonial feminism, critical legal studies, and the feminist
method of textuality. | describe each concept and highlight the numerous ways each framework
benefits my research. | specifically argue for my choice of theory and method and justify its

usefulness for my dissertation.

17 Insightful comments from Prof. Bakht.
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Chapter 3: Contextualizing the Problem: Situating current tensions around child marriage
regulation in Northern Nigeria.

This chapter is an examination into the practice of child marriages in Northern Nigeria. | provide
contextual information on the cultural and political framework in Northern Nigeria. The chapter
discusses the physical and sexualized nature of this practice, the impact on the health and physical
development of girls and explains the rationale for its continuous perpetration. In this chapter, |
adopt a thematic approach that allows for a grouping of these justifications according to whether
they are associated with long-standing customs or social relations of dominations, including
economic and state relations. Approaching child marriage from this multilevel approach stresses

the interlocking nature of the various justifications.

Chapter 4: The Social Construction of Childhood and Girlhood in Nigeria

This chapter addresses a few definitional issues. What does childhood mean? Since childhood is a
cultural construct, it is important that we understand what this means in the Nigerian framework,
and more specifically in Northern Nigeria. This chapter also assesses the intersecting nature of a
girl’s identity at the margins of age and gender. It explores how and why girls in Northern Nigeria
are gendered and sexual beings. My analysis here is derived from the accounts of sociologists who
have done field work in Nigeria, more specifically Northern Nigeria. Historical analysis also sheds
light on the historical role of girls within the Nigerian system. What role did girls occupy in
colonial Nigeria’s past, and how have their roles changed? Understanding girls encounter with
colonialism and modernity is vital to understand the roots and rationale for the persistence of these

practices in Northern Nigeria.

Chapter 5: A Violence Continuum: Internalization of Oppression

Based on the contextual information provided in chapter 3 and the understanding of childhood
discussed in chapter 4, this chapter assesses specific frameworks that affect the everyday
experiences of girls subjected to child marriages in Northern Nigeria. The chapter assumes that
cultural violence is a continuum of acts and attitudes embedded within individual, social and
institutional practices. This continuum does not imply a hierarchy but instead suggests the
interlocking nature of a girl’s experience. At the individual level, I place emphasis on the role of

women, more specifically, the dilemma of determining the moral culpability or responsibility of
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mothers who support and participate in violence against girls. It seems particularly important to
consider prevailing constructions of childhood and motherhood, and more specifically, the
interconnectedness of women and girls subject to abuse. At the social level, | analyze the role of
culture and religion in shaping girls’ experiences. I examine specific salient institutional
mechanisms by which culture exerts its influence on the perpetration of child marriage in Northern
Nigeria. At the institutional level, | realised that the dominant ideology within legal institutions
has had a great impact on the dominated classes, particularly on women and girls. And so, | focus
on how the law is used as a tool to bring into being specific ideologies that assist in the production
and reproduction of violent and discriminatory practices within homes. Deconstructing the legal
system entails a general analysis of key laws, policies and institutions addressing GBV in Nigeria

and its relation to those enacted within Northern Nigeria.

Chapter 6: Legal Pluralism and the framing of human rights

The previous chapters introduced us to the pluralistic nature of the Nigerian state. This chapter is
an examination of the pluralistic context in which human rights laws operate in Nigeria. The
conflict between the need to preserve minority culture and the protection of rights forms the basis
for how legal reforms of child welfare legislation has failed to reach the real issues affecting girls
within cultural communities. | show that the new constitutional order in post-colonial Nigeria
presents great challenges as the legal system has failed to find an appropriate and efficient way of
implementing the co-existence of multiple normative orders. This chapter also assesses the human
rights struggle in Northern Nigeria considering its historical context explored in chapters 3 and 4.
I show how the identity markers of ‘religion’ and ‘ethnicity’ support differing interpretation and
application of human rights with the same facts. In this way, the impact of human rights on ethno-
religious issues stays ambiguous. My analysis here also reveals an image of culture and nation that
emphasises imagined continuities over variation and transformation, suggesting that certain
traditions and institutions are valuable simply because they are long-standing. To confront this
depiction of ‘unchanging traditions’, I point to the selective, careful, fractured and shifting usage
of the label ‘westernisation’ as a device used to critique and reject only those changes, those

disruptions with culture, that those with the power to define ‘culture’ deplore.
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Chapter 7: Conclusion

This chapter summarises findings and provides conclusions and recommendations to the problem

of cultural violence against girls in Nigeria.
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CHAPTER 2

Legal Theory & Research Method

Building on the overall vision for this research, which is to engage in a protracted analysis of the
problem of HTPs against girls, this chapter focuses on the various theoretical and methodological
approaches | use to identify, choose, and analyse source materials. The idea here is to introduce
the reader to the different tools used in unpacking the diverse fields of inquiry within this
dissertation. The complexity of the issues addressed in my research requires a combination of
lenses to engage in a proper analysis. As highlighted in the previous chapter, | use postmodern
feminism, postcolonial feminism, critical legal studies, and textuality. Although these approaches
differ in substance, they generate a dialogue that fosters the need to ask fundamental questions

about the nature of law and its application in Nigeria.

Each framework has certain defining characteristics but there is a common ground that allows for
the possibility of building a bridge between the different critical problems addressed in each
framework. These include a focus on asking further questions about where the law fits within the
social realities of girls in Nigeria, what is the role of law and other institutions in preserving these
practices and how can law be used as an effective mechanism of change.'® In this chapter, I do
not focus on the possible limitations and contradictions between the theories and methods; instead,
| emphasise their potential for addressing specific issues in my research. My aim is to briefly
highlight the significance of these approaches and combine their insights to engage in a
constructive critique of my research problem. Section one of this chapter introduces the feminist
framework and its relevance to my research agenda. Postmodern feminism and postcolonial
feminism are summarized separately. Section two provides a brief overview of CLS and the
various aspects that advance the means to realize the objectives of my research. Lastly, section
three discusses the method of textuality and highlights how | use this approach to support the

arguments advanced in my dissertation.

108 Gayle Binion, “Human Rights: A Feminist Perspective” (1995) 17 Human Rights Quarterly at 512.
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(1) Feminist Framework
Although this dissertation is primarily focused on children, there is a propensity of childhood

studies to play down specific variables, such as gender, that separates children from one another.1%
Since this dissertation centres on the positioning of girls and their relationship with culture and the
legal system, careful attention is paid not only to the articulation of age but also of gender within
childhood. Due to the overlapping nature of these issues, a feminist framework encourages a
broader “engagement between feminism and child research”.11° The perspective of most feminist
writers originates from a need to pay attention to the experiences of women and other “traditionally
excluded or relatively powerless groups”. ! In essence, this approach encourages a close

examination of questions related to the life of a child, as well as the different realities for girls.?

Commencing from the premise that “childhood like womanhood is a cultural invention”, using
feminism, | engage in an analysis of specific aspects of girlhood shaped by gendered legal, social
and political relations.'3 This exploration highlights the various ways in which gender relations
are built into diverse institutions and social circumstances.*'* For example, a feminist framework
encourages an analysis that reveals the differential positioning of girls and boys with regards to
early marriage. As reflected in the previous chapter, a study of Northern Nigeria reveals that even
though child marriages affect boys and girls, prevalence is extremely high among girls.'* This in
turn encourages a gendered analysis of cultural constructions of childhood, specifically why girls
reach “social adulthood” (marriageability) before boys.'6 It also uncovers the reasons why “age

hierarchies” tends to only be valid for specific gender roles.*'’

109 Allison James, Chris Jenks & Alan Prout, Theorizing Childhood (New York: Teacher's College Press, 1998) at
186.

110 Jane Helleiner, “Toward a Feminist Anthropology of Childhood” (1999) 24:1 Atlantis at 35.

111 Martha Minow, “Beyond Universality” (1989) 7:1 University of Chicago Legal Forum at 120.

112 See for example, Hilary Lim & Jeremy Roche, “Feminism and children's rights” in Jo Bridgeman & Daniel Monk,
eds, Feminist Perspectives on Child Law (London: Routledge-Cavendish, 2000); Katrien De Graeve, “Children’s
rights from a gender studies perspective: Gender, intersectionality and ethics of care” in Wouter Vandenhole et al,
eds, Routledge International Handbook of Children's Rights Studies (Abingdon: Routledge, 2015) 163-179.

113 Helleiner, supra note 110 at 29.

114 Thome Barrie, “Re-visioning Women and Social Change: Where are the Children?” (1987) 1:1 Gender and Society
at 99.

115 Population Council, “Child marriage Briefing- Nigeria” (2004), online (pdf):
https://www.popcouncil.org/uploads/pdfs/briefingsheets/NIGERIA.pdf

116 Olga Nieuwenhuys, Children's Lifeworlds (London: Routledge, 1994) at 2.

17 1hid.
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In the social, legal and political context, feminist thinking necessitates a clear understanding that
being a girl has political consequences in Nigeria and that there can be unfair and prejudicial
effects on girls depending on their economic and social realities.'*® It also requires acknowledging
that in Nigeria, sexism and misogyny produce and promote social and political institutions of rule,
leading to a supposedly justified violence against women and girls.'*® As such, a feminist
framework supports a strong analysis and evaluation of “attitudes, institutions, and relational
politics that these interwoven systems entail”.*?> An awareness of these ideologies, in addition to
the politics of culture in Northern Nigeria propels my research towards my overall vision for
cultural transformation and creating effective strategies to achieve a complete eradication of child
marriage in Nigeria. | am also able to go beyond simply relating legal debates on child marriages
to girl’s experiences within culture to expressly challenging central issues, concepts, and processes
in law.*! To effectively offer new insight into the problem of child marriages and challenge

particular historic assumptions, | adopt a postmodern and postcolonial feminist approach.

However, the most challenging aspect of using the words ‘feminism’ and ‘woman’ within this
research is the fear of conflating girlhood and womanhood. There is a tendency to essentialize the
roles of girls as that of a woman; the girl is simply the “shadow of a woman”.*?2 This dissertation
shows how certain structural factors transform the meaning of childhood by placing a new sense
of responsibility and maturity on girls. Therefore, in using a feminist framework, my thesis ensures
that there is no collapsing of the adult and the child, ensuring a separation of a detached stage
called girlhood.*?® The feminist idea that an analysis of gender should not occur outside of but
within the “context of multiple identities”*?* is useful in this regard. Thus, in using a feminist label
to address the concerns of girls, I maintain the category of childhood and girlhood but using the

feminist lens to uncover disadvantages faced by girls based on gender.

118 Chandra Talpade Mohanty, Feminism without Borders: Decolonizing Theory, Practicing Solidarity (Durham:
Duke University Press Books, 2003) at 3.

119 1hid.

120 1hid.

121 Minow, supra note 111 at 120.

122 al, supra note 32 at 322.

123 1hid.

124 K atharine Bartlett, “Feminist Legal Methods” (1990) 103 Harvard Law Review at 848.
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1. Postmodern Feminism
It may seem unclear how a discourse originating from a concern with the condition of women in

the most developed societies will address the female collective in Northern Nigeria. | must
acknowledge that aligning the experience of African women and girls with the analytical dictates
of feminist theoretical frameworks is a challenging experience. Even though recent scholarship
has tried to address specific “exclusions and tokenisms” within many feminist projects on African
women, more subtle forms of exclusion still plague the feminist knowledge base on African
women. 1% As such, adapting feminist theories to the complex nature of social relations in
postcolonial Nigeria is difficult. However, postmodern theory provided an opportunity for the
voices of excluded groups and the diversity of women and girls’ lived experiences to be heard

within feminist fora.126

While there is no clear agreement on the definition of postmodernism,*?’ the principles connected
to this theory has strongly influenced and changed the way many scholars in different specialties
approach their subject of study.!?® Despite the different explanations and understandings of
postmodernism, these interpretations jointly criticize certain dominant and “totalizing assumptions
of the modern age”.'?° The critiques emphasise the deconstruction of knowledge production base,
grand narratives of enlightenment and a critique of the “universal subject of reason” unfettered by
gender or race.’*° By seeking to destabilize all that we have come to regard as objective, reliable
and universal, postmodernism alerts us to the interconnections between particular knowledge
claims and power.*3! Feminist legal scholars tried to integrate postmodern knowledge base into
feminist legal projects. 32 Postmodernisms’ preoccupation with “difference and pluralism of

discourse” was appealing to feminist scholars grappling with “analytical and political frameworks

125 Philomina Okeke, “Postmodern Feminism and Knowledge Production: The African Context” (1996) 43:3

Africa Today at 227.

126 |bid at 224.

127 Judith Butler, “Contingent Foundations” in Seyla Benhabib et al, eds, Feminist Contentions: A Philosophical
Exchange (New York: Routledge, 1995) at 35.

128 Maxine Eichne, “On Postmodern Feminist Legal Theory” (2001) 36 Harvard Civil Rights-Civil Liberties Law
Review at 1.

129 Jane Parpart, “Who is the ‘Other’? A Postmodern Feminist Critique of Women and Development Theory and
Practice” (1993) 24:3 Development and Change at 439.

130 1hid.

131 Okeke, supra note 125 at 224.

132 Eichne, supra note 128 at 5.
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that refuse to shed their essentialist legacies”. '3 As such, postmodern feminists emphasize
“theory, analysis and action” that is grounded in the specificities of plural and localized knowledge
bases.'** More specifically, in the sense that it denies universality, | use the postmodern feminist
position because it is historically attuned to the cultural specificity of different groups and
individuals within societies.**® This perspective offers valuable insight and strategies for effective

resistance to women and girls’ oppression in Nigeria.

However, a full postmodern feminist analysis also denies the category ‘woman’ by rejecting
conceptions that try to define the female gender. % It recognises that gender is “socially
constructed, fluid and conceptualized within a specific historical, political and cultural context”. ¥’
This extreme version does not work for my research because | focus my dissertation on cis
gendered women and girls.*® As such, | use the version of postmodern feminism adopted by
Benhabib which substitutes universal notions of women with plural constructions that treat gender
as only one relevant factor amongst others, paying attention to class, race, ethnicity and age.**°
This position is crucial for my dissertation. The problem with universal notions and generalizations
of girlhood is that it inhibits a full understanding of the voices of girls within specific political
sites.2% | cannot begin to talk about solutions to the problem of violence when the diversity of
voices and the lived experience of women and girls in Northern Nigeria have not been fully
explored. A failure to do this, especially on culturally sensitive issues, can hinder a criticism of
cultural practices from the point of view of women and girls within the cultural and social space.
Therefore, rather than accepting a totalizing model or explanation for the subordination of girls,
Benhabib’s approach assists in depicting the problem of GBV against girls in a way that is

contextually specific to girls within cultural communities in Northern Nigeria.
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139 Seyla Benhabib, Feminist Contentions: A Philosophical Exchange (New York: Routledge, 1970).
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By placing emphasis on difference and particularity, Benhabib advances a model of subjectivity
that is sensitive to context and envisions a subject that is embedded within history and culture.4
This approach requires a deep structural analysis that properly understands the subject within a
cultural and historical frame.'*? She rejects the idea of a generalized, isolated and abstract subject
for a “unique individual with particular needs and history”.143 As seen in chapter 3, this implies
positioning women and girls in the context of various historical, societal, discursive practices and
other symbolic structures within culture.** Even though Benhabib recognizes the embeddedness
of all subjects in culture and history, she also adopts a version of agency that highlights the
subject’s capacity to create meaning.**® She shows that a postmodern feminist stance that pays
attention to particularities within cultures need not forsake the role and value of agency for women
in identity formation. 46 For my research, this entails several things. To begin with, a
straightforward historical and culturally specific inquiry can lead to the privileging of specific
accounts of collective agency that could inhibit women and girls’ ability to make free choices and
act independently.'#” This undermines a girls’ capacity to make “some kind of sense of her life”,
even under the most intimidating conditions.'* Therefore, recognizing the embeddedness of
women and girls within culture and history does not entail or require an “abandonment of self”,
rather it encourages it.14° So, | acknowledge the role of culture, structural constraints like poverty
and other power relationships on identity formation but I also recognize that women and girls
within this context are not completely incapable of striving for autonomy.**° In relation to identity
formation, they can distance themselves from social roles, traditions, history, and even deepest
commitments.t®! This is possible even if girls in this context are unable to select the culture and

narratives they are born into. In this respect, Benhabib strongly insists on the autonomy of women

141 Margot Canaday, “Promising alliances: the critical feminist theory of Nancy Fraser and Seyla Benhabib” (2003)
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143 Seyla Benhabib, Situating the Self: Gender, Community and Postmodernism in Contemporary Ethics (New York:
Routledge, 1992) at 159.

144 1bid at 20.

145 Sarah Drews Lucas, “The primacy of narrative agency: Re-reading Seyla Benhabib on narrativity” (2018) 19:2
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and girls, without denying their fundamental dependence on culture.'®

As previously highlighted, employing a feminist theory for my analysis means looking below the
“surface of the law” to ascertain gendered inferences of rules and the assumptions underlying them
and the effects this has on girls.>® Doing these assists in exposing the different kinds of bias in
substantive rules.