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IRIRODUCTIION

In 1942 the New Brunswick government passed the
‘:1 whi¢h was perminsive lezis-

lation allowing the formation of county flnence boards.
These boards were designed to bring some degree of egualiza-
tion of educational cost and opportunity within the coun-
ties., W%ith their srasation, the responsibilities of the
lecal sechool boards wers scmewhat dlminished,

In the courase of a few years fourtssen of the
fifteen ocountles 8leotsd to establiah county finenoce boardas
and the reszults were, inm general, a8 the zoveranment had
hoped.

Althouzh this wes & step towards bhetter finsnoing,
mneh still remained to be done towsrdas the achievement of
en adequute proviaclel systea of sducation.

¥ith the aim of further improvexent in educational
firance, the goverament, in 1953, appointed e ecmmission of
enquiry. This commission presented its report in 1955,

Embodied in the report are findings of public
satisfaction regerding the achieveasnt of the cocunty
finsnce boards and dissatisfaction regarding the administrs-
tion, 43 a whole, of the sehools within the counties.

§

pRBLY oQbools Fluang
ok, 1952, cap. ¢

New Bro 18t , Heviased Statutes of
8 aew]
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The commission stated,

At the present time the sdaministretion of achools
at the eounty and loecel level is poing through a sort
of transition stage. Obviocualy the gratting of the
county unit on the distriect system hes brought
certain strains that are wesring the structure
rether thin,

One sugzested solutlon ley in glving more suthority
to the county finance bosrds. Eut, im this connecticn, ths
coxmission rezurked, "The tradition of the small echool
with its own board of trustees rune deep in our way of
doing thinga.”s

With tke division of sdministretive regponsidbllitiss
undesr possible comsideration, 1t would seem timely to
examine the exaolt status of the locsl schoel boxrd as it
functions now. This 1z the obleot of the reseurch reported
here. Involved is a study of the legal besis of the board's
duties, powers and euthority in the looal sohool distriet,

In preparaticn for the resesrch, Hemmlein's IThe lLaw

tion4 was studlied.

Although the ztatus of Lhe Americon school board is different

froe that of its Cansdien counterpert, this book focused

8 ;axa.. p. B6.

4 Hammlein, M.K., Ihe law of lLocal Public Jeh
styation, Teronto, He*raw-:;ll. #8535, xi-E71 1.
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attention on important devemalnants of suthority and
responsiblility.

Mort's Public Fohool F;ggnogs showed the ineressing
lmportance of local control snd the nedessity of e2ble adminis-
tration in seeking for & better fiseal polioy and a more
eguitable system of education., It atressed the importance
of such faotors as flexibility, stability, and adaptadllity,
muoh of the latter being obtalned through proper orgsnization
and administration st the loosl level.

Argue's Ves
dealt with the same factors in Canedien education and
emphaslzed the ilmportance of locsl initietive, leaderahlp
and administretion in the attainment of sdaptablility.

H.P., Hoffatt,

gave a pioture of the sdministration of educations]l fiasnce
in Cenada. His point of view is thet szdministrution at the
school distriet level 1s a determiney of sducational
results.

¥While these atudies fooumed attsation on the im-
portence of local control by the representatives of the

L u&rt, F.R;, end ¥.C. Rﬂﬂﬁﬂ‘r' Publie tichool
Fipance, Toronte, MoeGraw-Hill, 1931, xxi

& Argus, K.¥., Wes)
18 zshawinigan 781ls,
P

’P Wmatt EDPC, g&ﬁeﬂi b S25A BA L
Teronto, Gage, 1957, 85 p.
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people, only the smotual st:tutes and regulutions of the
department of educantion supplied a ploture of the loosl
school hoard a8 1t operates,

8 by Mort and

Romss, stressed decentralizetion withia the larger uuit of
administraticn; =lso, the iamportance of flexibility in
legsl structure. The fingl chapter dealt with the legal
theory of education as unifying statutory provisions and
sourt deoeisions.

With this unifieetion in mind, the plan of reseazrch
wag formulated,

It was determined to use the educational ouses
ligted in the sbridgensnt of 81l Canadisn ceses. Those
decisions bdased on lews similer to the New Prunswiok counter~
parts were studied in relstion to Hew Brunswick sducational
lsws, Thue, the exsst meaning of the statutes could be
determined in order to make more precise the legal status
of the lecal school bourd,

In any cese which wes appealed, only the appsel
decision wes used,

It was mentioned above thet fourtsen of the fifteen

counties, soon after 1942, elected to adopt the county

& Mort, P.R., and D.E. Hoss, Principles of Sohe
istration, Torcnto, McoGraw-Hill, 1957, xv-451 p.




INTRODOCTI (X ix

finange beard plan. Ths {ifteenth county still has not done
80, Sipce it was gensrally ugresd by the finenes commission
that this step must eventually be teken, it was declded to
omlit any considsration of ths status of the lonal school
board in that one ecounty.

Since the ocounty superintendsnt ia.a falirly recent
naae for what was onoe esllsd the inspeotor of schools and
the tera "inspestor” is often used in court decisions, the
two dealgnations of the same officlal wiil be used inter-
changesbly. Likewige, the looml school bozxrd msy be referrad
to &3 the trustaes, the sahool corporation or the board of
trustaees.

The county superintendent is the offieiel appointed
by the Minister of educmticn to assist in seeing that the
laws snd regulstions conceraing educstion sre carried out
in the schools. As well &8s bis inspection duties, he must
advige and help the teachers, trustses, the Tipsuce doard
apd any orgenlzation workipg for the good of education in
his county.

The oounty finance bourd is sppointed pertly by the
county council snd partly by the Lieutenant-Governor in
epunoil. It is » corporation formed to sdminisier sduca-
tional finande in the connty and, a8 suoh, has the powser to
spprove, revise or reject the ordinary aend supplementayy

tudgets presented by the loesl sohosl boards. It paye the
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edusutional expanses of the county snd transacts all
business in this connsotion.

In general, there are three types of school districts
administered by beards of trustees, the rursl distriet, the
eonscllidated distriet and the town distriot.

The rurel distriot is the basie unit inte which the
provinece is divided for the purpose of sehcol adminiatration.
Two or more rural districts may Join together and form a2
congolidated dls+riot with ome aschool doard, The cities and
some incorporatsd towns have the third type of district,
This latter type is usuelly indepsndent of the county
finance board., But it mey choose %o unite with the county
and form what is known a3 2 Jjolint school finsnce board.

The report conteine six chapters, inoluding five
gections of the legal struchture studled spd & susmary and
opnslusions.,

The coastitution and tenure of the sehool board
will be stadied im the first chapter. This will involve
defining the type of corporation that is the bosrd and
examination of the offices of trustee and mearstary, through
their ects, meetinzs, eleotion or sappointment, 2nd
retirement from offlce,

The second chapter will show the board's relations
with and respounsibilities Lo the ratepayers and tesghers of

the d4istriet. OQoncersing ths retepayers, a study will be
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gade of the board's vignts «nd powars wlth raesposoct to
ashool property. This will be followed by a conslderaiion
of their dutles ragarding school mestings with the people
to whom thay ars rasnonsaible. Concerning the taachara,
their engagamant and Aismissal will be exanined,

The third chapter will deal with the lesal powers
and duties of the trustees with resnect %o the ohildren,
for whose education they are responsible. This will in-
clude such aspects of the right of free mschoolinz ss the
provisiocn of mcoommodsntion, assisnment of the ochildren to
school departrents apnd conveyanoe or psyxent of board fox
those who live far from the scehool. Also, it will include
the trustses' resaponsibillty for school dlsoipline sud the
safety of the children.

The fourth chapter will define the suthority anmd
rizghtes of the school board in centracting and financing.
This involves a clear distinoticn hetween intra vires and
gltre virss contrsots, determlnation of the statutory
authority for borrowing and an examinstion of the beosrd's
bndgetary responmsibilities.

Chapter five will shuw the seneral, speciftic and
personsl liabilities of the board, as well as the typss and
conditiong of legal wction that mey be brought by and
against 1it.
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Pinally, the suszmcry snd coneolusions nust condense,
from ths above, the sctual legal mtatue of the scheol
board end define the limitas of its authority and
responsibility.



CHAPTER X
CONSTITUTION AND TENURE OF THE LOCLL SCEOCL BOARD

Te purpose of this chapter is to study the legal
basis of the constitution and tenure of the leocal school
board. To do this, one must carefully consider the follow-
ing: the type of corporation a school board stands for,
the office of trustee, the corporate scis of trustees, the
office of sescretary, the choice of school board members, ths
trustee’s deoclaration of office and vacencies in the school
board.

In the first seetion of this chapter the writer will
examine the duties, powers, and responsibillties of the
school board end, in the light of these, define the type of
corporation that a local sohool board constitutes. A second
section will deal with the office of truws tee., Here, the
qualifications regquired for the position, the purpose and
the limitations of ssme will be olarified. A third section
will iavelve & discussion of board meetings and resolutions.
This section will help determine what constitutes a cor-
porate act of the school board. In the fourth section, sn
attenpt will bhe mude to detsrmine the statutory besis of the
effice of secretary. This can be sstablished by a study of
his appointment, duties, and responsibllities. How and by

whom 2ohool board members are ciosen will follow in the
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£ifth seotion, thus providing a better understending of the
nature of the sehool board and its members. The followlng
section will study the trustee's deoclaration of office
whioch constitutes a gusrantee of the faithful perfermsnce of
statutory duties, The objevt of the finsl seetion will be
the oreation of vacencies in the school board. This last
point will) contridbute to a more completes underatanding of
the constitution and tenure of the corperation.

A summary of the main findings will conolude the
shapter.

1. Type of Corporation.

8inos the sohool law of New Brunmswick does not de-
fine the type of ocorporstion that the school beard is, sase
deolisions will bs used to demaribe the board apd compare it
with a somewhat simlilsr type of eorporation, the muniecipsal
corporation.

The ﬁgggg;g,@gg} defines the bourd of trustess as &
body oorporate under & given name and consiating of members,
the number of which ias fixed acoording to the type of
distriot.

11&' % %, 1959, ﬁeeac 4?; gé,
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The supreme sourt of New Brunswick, im FPrevimeiel
: 8.2 specifies

that the beard of trustees is s non-trading corporation
having enly the powers givem by the statute ereasting 1t.
In & ATREON

¢ n n,a the supreme eourt
of (ntario notes the distinotion bdetween & municipal cor-

poration a&nd a school board. Not enly ere they distinct and
esparate but each 12 supreme in its own fleld., This is
exemplified by the feoot thet when annual rates are collected
by a munieclipel boanrd snd psid to the school besrd, it is not
a payaent by the smuniscipsl board dut rather, a tramsfer teo
the sehool board of funds whioch are already its own., They
are,
{eev) it®s own An the sense that the school
board is the corporate body suthorized by law to
rogeive and disburse school momeys for sehoel
purposes., And evep if the muniecipal corporation
had been peld the monsy it would still hold the
money as trustee for the school board snd not as
its own.¢ )
& munieipal cerporatlion comsiats of all ratepayers;
whereas, the school oorporation consists of the trustees,

This 4latinction lasds to the conclusion thet the sehool

Reports 1;;11%:;;“ "
4 1bid., (1s28) 62 Omtaric Law Reports 149.
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board {8 a unique type of ocorporation. Belng neither private
nor publie, Lt ocould be onlled a gumsl-corporstion.

In the deoision of [e

the judge said,

The munieipel counetl and the sohaeol board
are two adminiatrstive bodler charged with the
care of different depariments of municipal
affairs; but the schpol bourd is, after all,s
of the governing dedles of the muniscipality.

Thus the echool bourd and the munieipsl cerporation

ORe

are similar in their goveraning purposes. However, the
sshoel board ia precisely limited in its mota to statutory
authority. Therefore it might be termed s gussi-municlpal
eorporation,

The supreme court of WHew Brumswiock, in Qunter v
al,® stetes that the

corporstion hes perpetual existence and acts from time te
time shrough its members, the individusl trustews elected
to represent the ratepeyers., This decision has reference
to rursl school trustees, Aotaslly, the board membsrs of

oities and incorporsted towns are appeointed, pertly by the
town ocouncil and partly by the Lisutensnt-Governor ia

aanna&l.’
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The members of the vorporation, according to the
supreme ceurt of Canads in Plotou Osunty Sehoo)l Trustees v
Cameron,® are mot donstituent parts but only the elements
whieh form one artifieial body. They are entirely distinet
from the body endowed with corporate powers,

In summary, the sehool board is a non-trading sor-
povation with perpetuanl axistence and having only the powars
canferred on it by its ereating statute, Being neither e
publie nor s private corporation it could be onlled a quasi-
sorporation, It is an artifioclal body whloh aocts throuszh
mexbers which are distinct Ifrom the body, but, &t the same
time, are the sleawnts forming the corporation.

The municipal ecorporetion snd the school cerporation
are separate and distinet, enoh being supreme in 1ts own
field, Tor example, in raising money for scheool purposes,
the munieipal corporstion is saeting 28 trustee for the
schocl corporation which hes the scle right to hold and
disburse school money.

Although these two corporstions sre similar in
their purpose eof managing 4ifferemt departments of munieipel
effairs, they differ as to meke-up and powers, The

municipal corporation is a eorporation of the ratepayers

& Piaton n A y ”f ool Tr S RALL y g@eron , (1379’
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while the aghool boerd is a corporstion of ths trustees.
The sehool board i more limited in its powers, being exactly
eonfined to statutory suthority.
rom the pimilarity and differencus, the school
board could be considered s quasi-municipal corporation.

2., 0Orfice of Trumtee,

In order to know sbout the office of trustee, one
must study the gqualifications, the purpose snd the limita-
tione of the poslition,

Accerding to mehool lsw, the trustess shall be
qualirtied voters, British aubjeeils, and reaidents of the
sehool district.®

As to thely purpose, the decelsion of Pletou County
Sehool Trustses V’Gggargglo ata%ea thst they are to set for
the corporation. Alsc, their aots sre only the aetms of the
sorporation insofer as they have authority froam the
statutory powers conferred om them.

The decision establishes further that the trustees,
@8 publio officers, cannot be accused of trespass if they
a9t in good faith, even though they are wrong. In sush

cnss, they cannot he held personslly responsible,

9 New Brunswick Schools fet, 1960, see, 47.

3' LA 3 Ak iy 1.4,
£ Buprene Court zagartg 690,
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One limitation to the asaumption of the office of
trustee ia that no teascher ocan besoms & trustee in the
distriot in wnich he is employea.ll

This is strictly interpreted in Ke Fast York Publie

2 ;.13 Hara, the York County court

held that although the trumtee in question was only acting
temporarily as a teacher, the zeat must be declered vacant.
Moreover, at the cessation of teathing, the former trustee
might not resume his offiecs uatil rs.slacted te it,

This limitation is based on the faet that trustees
of rural distriets are not to be intarested in achool oon-
tracte sxoept with the sonsent of the inspector or a majority
of the ratepayers of the aistriet, 1 In the oase of
trusteas of olty or incgrporated town heards, there i no

excaption %0 the rule.l4

In Re SZe¢hool Ggg;ﬁagag.lg the distriet vourt held
that this dves Bot apply when the eontraoct is with an

inoorporated soclety of whieh s %Hrustee iz a member,

11 Hew Brunswick Schools Aet, 1980, sec. 58(1).

14 Ibid., zec. 96{4).
15 Be Bohool Ordinence, (1914) 5§ Western Weekly

Reports 1268,
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The above deocision partly followed Lee v The Publie

 Toronto,® where the court of

common pleas ruled that contracts of the school board with
firms of which a trustee was a shareholder, did not cause
the latter to vacate his seat.

The reasoning was that this wee not a contract with
indiwviduels and there was no pecunlary lnterest, profit or
expeoted benefit to any individual.

A similar limitation to the office of trustee is
found in the clause ststing that all trustees must serve

without rumnneration.17

In Rex ex rel. MoArthur v gazgggk,la a trustee was
disqualified for receiving pay for delegated services of

the sohool board., Similarly, in Huirhesd v Bullhesd Butte
Seheol Digtriet,1’ the trustess becume liable to be custed
betsuse they had helped to bulld the new school snd had
taken pay for the work,

17 Kew Brunswick Schools Act, 1960, see, 48,

t, (1924) 4 Dominion




CONSTITOTIONR AND TRENWURE %

The Saskatchewan court of appeal, in MoNabdb and
darnagin v Findlay,?0 ruled that money pald to a trustee by
the board for work concerning whbich the board may contract,
cannot be recovered. The trustes, however, lays himself
open to action if he does not ipeo fagto vacate his seat.

A finel limitation is that no trustee may be an
auditor of the cerporation acocounts while he holds sush
Gtriee.al

In summary, trustees must be gualified voters,
British subjeocts, and residents of the scheel distriot.
Their purpose is& to act for the corporation. Hence their
aots are limited to statultory authority and so long &s they
act in good falth within these limlts, they cannot be
accused of trespass even though wrong.

Bo trustee can be a teacher, sven temporarily, while
holding office, If he hecomes a iteacher, he ipso faoio
vacstes his seat as trustee and cannot be reinstated efter
relinguishing the teaching position, except by re-eleetion.

Ho trustes can be interssted in sohool ceontracts
without the proper consent, This does not inolude contraots

with an incorporeted soolety of which he is a member orx
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contraots with s compuny of whioch he is & shsreholder, since
ne psouniary interest or bensefit would in these cazes
asgorue to him,

Ko trustee can bds resunersted for any services of
the board, even those delegated to him by the corporation,
and retain his seat, II he does acoept pay for any suoch
services, this money cannot be recovered.

Ko trustes cem be an asuditor of sohool accounts

while he holds his office,
3. Qorporate Aots of the Trustees,

One must go to case deocisions in order to try to
daetermine what aonstitutes a corporate act of the sohool
board. £Since there i3 no consensus of opinion in this
respect, the strieter view will be presented first and then
the more lenient point of view.

Concerning acts of the trustees, the suprems court

deglares that an act deme ln corporate oapaocity must be

authorized by & resolution passed at & lawful meeting.

Otherwise the $srustees perform personal sots,




CONBTITUTION AND TENUKE 11

The supreme oourt of Ontarie, in Lew vy Ottsws
] Bug;s,ga furtheyr elaborates that a resolution

of the trustees must be the decision of & majority of them;
and ne such resolution cen be declared ultre vires if the
board is acting under statubory suthority. Any rule whioh
restriets the power or lies the hands of the mejority is
not well founded.

The supreme court of Few Brunmswiek, in Provineiel

phasizes this point. It states that the acts of the e¢or-
porate body must result fros deliberntion of the trustees
when they get together sollectively., They connot separately
apd ipdividually zive their sonsent if they are to oblige
themsslves a8 & eorporation, It is only at a lewful meeting
of the sorporate body that they can adt,

Tois fact 18 elaso borne out in Speriing v Spring
Coules Se ,35 where the sapreme court held that
a teacher's sgreessnt was lnvalid bedause it was not
adopted at a meeting of the board.

% .,;&i. .
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Conserning meetinge of the school board, one eof
the regulations says the trustees are to transast the busi-
ness of the school distriet at reguler menthly mwetings.
Algo they may bhold speclal msetings after proper notice has
been given. Records of all meetinge sre to be kept by the
secretary. 28

Minor irregularities in board meetings will not
invalidate the business trensuzcted. In Slive School Pistriot
Hank , the defendant pleaded irregulerities

- LA

in ocalling end holdling & school meeting as defence against
the plaintirf's charge. The Alberta supreme court decreed
that the faot that no walver of notice appesred in the
minutes, 1s not encugh to invslidate the meeting. The deci-
sion ssys, in part, "Those provisions designed merely for the
informution or direction of officers to secure methodical
and systematic modes of proceeding are perely diraatgry.“g?
An adjourned mseting nuet bé one adjourned to a
specific time, @s shown in BRe the School X7 X
and Stewsrt.?® Tne distriet court decided

2’6 DeFul Bt ione Aj ERN R ER D N
Ast, 1859, regulats 8,

.......

27 O1)vs
(i91¥) 54 Demini
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was not adjourned te a spuclial date. In coosequence, the
business conducted was vold,

Contracts not adopted at a Corporste meeling may be
declared vold, In Xaterman-¥eterbary

striet, & contrmot was fedlured vold bedause

it was not adopted at a meating of the board of trustees,
The faot thet the work had been dopne and the bensfits of it

aceapted 418 not entitle the contractor to recover the
apount due., The Ssskatchewan court of appesl, in its deci-
sion, stated, "Persons entering into contraocts with school
boards should be ozreful to see that the statutory provisicns

are strictly observed."®?
On the other hend, the sppesl division of New

Brunswisk's suprese court has not alweys been so atrict im

Nl 1.,'? : &

RO &

this respesct, In Dsarosiers v Bal aaie dchool

gzggggggfazha evidence showed that an applicent for the
pesition of teacher met and sgreed with two of the trustees,
The latter them c¢oneulted with the third trustes who refused

to sizn the oontrsct, When, im Septenber, the teacher was
not allowed to assume the position, she sued tha sehool
board for dameges. The court held that there wes a conbtract
that ¢ould be sued upon. All the trustees had been
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consulted and ithe majority may eugaege a teacher. The
decision stated further,

In the remote distriets of this province it
1s scarcely to be expeoted thut the same formality
would be found to obtaln in the maklng of contrucis
of this nature as takes place in the c¢ity or town
dlstriets, bdut there was evident intention snd bons
fide intentiog on the part of the trustees to make
the contract,®0

suprsame ocourt of New Brusswick held that while the full
beard of trustees must be consulted, it is not neceasssry to
have thea all together and theée consultatlon can take plsaoe
anywhers,

There is a note sttached to one of the regulations

which reads,

The enteriag into or the giving notice of
terminating a conirsct with a temcher should be
decided upon at & meating the boerd of sohool
trustses, regularly cslled,

It iz to be nmoted that the word "should”™ is used

in this regulation, whereas “shell"™ is the customary word
used in the corresponding position in most of the regula-

tionus, This might expleis the more lenient attitude of ths
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Rew Brunswick supreme court regerding corperste acls issuing
from a resolution passed at & meeting of the board; at
least, in the vase of engaging teachers.

Even in Ontaerio, where the courts are very sirioct
ip declaring vold those contraote that do pnot result from
decision at a corporate meeting, there zre two ¢ases whare
the court has held that lsok of minutes of such & meeting
does not lnvalidate u sontrsct, One of these is MePherson

In summary, a corporats zot 18 one whieh results
froam a resclution passed at a sorporate reguler or speclial
mseting of the board. All other sets are personel and may
be declsarsd veold; for exemple, & corporats contract not
adopted &t a meeting.

A respolution ig the decision of ths majority of the
trustees, declding within the limits of statutery suthority.
It is a decision which results from ecllieotive deliberation,
not from separate or individual oconsent of the trustees,

A corporate meeting of the hoard is o¢ne held under
statutory authorlty, &t which the businsss of the scheol
district L8 transacted. AL all such msestings redords ere teo
be hept by the georetary.
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Some regulations concerning board meetings are con-
sidered to be direotory. For exsmple, the lack of au record
of walver of notice doeas not invalidate the businese tranc-
adted at & special meeting., Y¥ven the lack of minutes of a
pesting may not meks the dbusiness void. When an adjourned
meeting is not one adjourned to s speaisl date, the business
transacted may be dsclsred vold.

In Bew Brunswick, contrects have been termed valid
when not adepted at a corporate meeting, sinse rural trus.
tees ere not expected to melintain the szame formelity as
their olty or town countarparts, The New HBrunewiok regula-
tions do nat order the adeption of a teasher's sontreat st

a corporate meeting in imperative terms.
4., The Bffice of Seoretary.

Bince the searetary is & very impertant officer of
the bosrd, one must study his duties, what eonastitutes his
appointment, the responsibility of the trustees for bonding
him and the remedies available when they neglec¢t to do this,

The setretary keepa the records snd acoounts of all
sorporate proceedings. ie has chsrge of the school property
and performs any duties which the board may preasoridbe. His
appolotment, qualifications snd remuneration ere deseribed
in the statutes.34

24 Xew Brung W10 shools Xob . 1960 s B43, 84 : 93( 5) »




CONBTLIUTION ARD TENUEKE 7

The responsibliliby of the trustees to teke o bond
for ths faithful performance of the secretary is mandatory.
If they fail to 4o s0, they become lleble for sny default
on hils part, to the oatent of the emount for whioh ithe bond
should have baen takan.aﬁ

Ihe trustees, lan Hamlltor

sought Lo make the townshlp responsible Ior money absocnded
by thelr secretary, omn the grouund thei he hed not been
legally appointed and, hence, money pald te him dld not get
into the proper hands,

e eourt held that tiere 1ls & presumption of regu-
lar appointment when ons mots as the appointee and is recog-
nized by the sorporation as such officer. His sots bind the
sorporatica even if there is noe written proof of his appoint.
ment., It wes held also that the cleuse whieh provides for
sompliance of the majority of she trustees ln order to bind
the corporation, doesg mob apply o acis of duty of the
seerstary.

Sinve the trustees hed not bonded the secretery they
beoceme lizble for the missing money.

Tae law provides a ramedy for recovery of achool

money or property by glving the imspector the right to

L, 1960, seos, 64(1),

Keil, (1881) 28
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demend the same, 12 his order ie not obeyed, & county
sourt Judge may issue a summons to the person ahargnd.57

In Zest v The Irustess of Sehoel T

’ ’
Paxish of Johnston,®® the trustees applied for & mandatory
injunction to foree the dismissed secretary to surrender the
books and records. Ths supreme sourt held thet, sinee ths
aet had provided the above-mentioned remedy, that course
should have been pursued firast,

However, 1t wus also beld thet there might be ceass
where this resedy would be laadequate, us where the secretary
bed & coasiderable sum of mouney wuhich he refused %o account
for or give up.

Being a dorperation, the sohool board is not confined
to this remsdy. The trustees can dripg a suit in equity to
have their rizhis declsred, or for dlscovery or account of
moneys belonging to them, or for an injunction to reatrain
the keeplng or destruction of theam.

In this partionlear ¢use, the remedy was insdsquate
since a common law ocurt has no power to foree the dis-
elosure of the state of acgounts, This wes necessary in
order to allew tho respendents to 4o their duty. Therefore
the appeal was sllowed without coate.
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"f‘i‘.*;*'é‘;‘w‘. u: g ., LOUSETLGE .

bonding company bdrought en sotion of larveny and ombezzle-
ment agiinst the seoretsry. ‘[he supreme court of New
Brunswick averred that lsroeny und smbezzlement are now
included under theft, s0 this was improper sotion, Loss of
money through convarsion was proved, slthough the defendant
showed that his sccounts bed been audited.

The court held fhst there is nothing in the laws
making any such audit final, whether approved by & school
meoting or not.

In summayy, the sesretary keeps sll records amd
acecunts of corporste proccedings, has aharge of sohool
property snd performs scts of duty assigned by the trustees.
These sots of duty o not reguire the agreemant of a
sa jority of the sehool board.

Ko written proof of appointment as seoretary is
necessary. When he acts as such and {s retognired as seore-
tary by the board, this confirms his appolntmzent end hls
aots bind the corporation,

The trustees must tmake & bond for the falthful per-
forzande of the seoretary and sny neglect to 4o so makes
them 1isble to the extent of the amount for which he should
have been bonded.
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The law provides a remedy for recovery of school
noney or property held by the seeretary, by appeal to the
superintendent to denund the same., If this is not obeyed a
county court judgze may {ssue a suamons,

The law courts have decided that this remedy is not
always adequate in ceses where large sums of money are wrong-
fully retained or where it is necesaery to foroe a
disclosure of the state of acocounts.

In these oases, the trustees may bring & sult in
equity for deslaration of their rights, for dlscevery or
asccount of their money, or for en injunction to restrain
the keeping or destruetion of money or aceounts,

The remedy- of the bonding cempany is to bring a
sult for loes of money through conversion, Isn such ¢sse, a
sscretary cannot plead that an audit of the sceounts has
taken plazce or been approved by the sehiool meeting, since ne
audit 1s finsl.

5., OChoice of Sechoel Board Members,

This section determinee how and by whom sohool
boerd members are chosen. |

Begerding the election of trugtees, one must study
the quelifiocations of the electors, the two types of
vacanoies to be thus filled end the remedy for lrregularities

in slsetions,
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Gonocerning the appointment of trustees, the
appointing bodiea, the conditions and means of appointment
will be presented,

Some trustees ere elected ctihers are appointed, The
boards of cities snd incorporated towns are sppolnted, partly
by the munleipsl ocouncil eand partly by the Lieutenant-
Governor im couneil.%®

Consolidated district bourds are seleeted according

to the order of the lLisutenant-Governor in aauneil.‘l

The trustess of rural dlstricts are elected by
43

qualiried vot.ra,4z that is, resident ratepaysrs.
According to the deelision of Melusls

The word "residense” ig ambiguous., It has baen
given judicial interpretstions during the last
eentury socording to the intent of the partieular
docusent or legislation wherein 1% was found.

(eee) It 18 not o posaible but of suffiociently
common praotice to be well recagnized ian law, Tor 44
a person to have more tham one boma Tlde raaiﬂenae.

Therefore, the ¢ozmon lew interpretation must be
Ziven to the terzs "residence™ and "resident ratepayer®.

40 Rew Brunewlok Bebnols
41 Ibjd., sec. 118(7).
4% Ibid., seas. 34(1), 49.
43 Ibid,., secs, 41, 42,

iinds, (1909) 11 Western Law Reporte

\gt, 1960, sec. 96(2).

652.
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If the statute does not clesrly define such expreasions,
the recognized judieial interpretation must be socepted.

In the decision of Curyen v uaﬂaaggg,‘g 8 distinotion
is made Yetwesn residence and domicile, A person cen have
several residences but only one domicile,

If voters are found to be ungualified, en election

may be declared invelid.
ecnosrned the elsetion of & trustee. Seven voters were not
qualiried and the slection was close snough so that {t
mizht have bean affected, Therefore, it was set aside.

There are two types of sghool board vecenoles that
msy ocour, periodicel snd cedaslionsl vecsneies. These are
defined in the decision of Reglina

The former ars those regularly cceurring when the sppolnt.
ment ia ended, while the latter are oczused by desth,
resignation, ete,

Paricdical veeancies in the rurdl Dosrds sre filled
by elestion et the emmual school meeting,%® whereas
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oocasional vacanoies are filled at speciel meetings celled
by the trusteea for thie purpoao.‘w
The latter clause is declared to be merely directory
in the decision of gg;;gggﬁz_gglgggg_ggng;.50 This was a
case where a vacaney was created shortly before the annusl
meeting. The itwo remaining trusteses left the vagancy to be
filled &t the annual meeting. On this ground, the plalntiff
wished the business of the meeting declared vold, The
supreme court of Nova HScotia held that it wes noti.nescessary
to £ill the veacancy earlier. 5Special meetings are suthorized

bdut not nsdgessary.
51

wes another case
concerning the election of two trustees at the annual
seeting., In this instance, the minutes 4id not shew whiech
of the appeintees was the temporsary one. Therefore one
election was declared valid and the other not,

Acoording to Hew Brunswick law, irregularities in
elections and meetings, in gemeral, are to be investizated
by the imspector, subject to a written appeal within fourteen
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doys. Kis decision may be eppesled to the deputy Minister
of edusation but not to any uourt.sa
In referring to the Manitoba equivalent of this

remody, the decision of It

No. 948 y Bellemere®® states that such power as ihe
inspestor has inm this respeet is statutory judicisl power.

Therefore, the ¢lauses must bo strictly cconstrued.

If a meeting Tails to eslect & trustee, a requisition
by seven ratepayers will suthorize the county superiptendent
to eppoint onl,34 and even without the requisition, the Mipis-
ter of sducation mey direot the superintendent to make en
APpaintaanﬁ.55

The Miniater of educstien may alse suthorize the
county superintendent to act s an officlal trustee, 56

1e,57 bears on the

appoiptaent of trustees by the town sounell. The Ontario
court of common plesse held that an eppointment onece formally

end properly made, remains until a vacancy is ocreated in due

55 ;m.. sec. 57,
56 MA-, 880, 4(45)&
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course of law. The body whieh appolints canmot, in such a
oese, ardltrerily ohanges what has been done.

In the deoision of the Ontarlio court of appeal, in
om %8 1t was de-

oresd that a by-law is not neceesery for the appolntment eof
trusteas by the z2unicipal oounelil. Hinee sush eppointaents
are made yearly or regularly they may be menifested in the
form of & resoluticn, which 1s one of the recognized forms
of corporate expresalon.

In summary, the members of rural school Yosrds are
elected by resident ratepayers. Since the term, resident,
is not exaotly defined by the schoel law, one must acoept the
Judieial interpretastion aecording to the sircumstances of each
individual ¢ese. The only general coammon law conclusion
found was that while & persom ¢sn have but one domioils, he
may have more than ope residence,

If the slecgtors are not qualified and 4f this faot
eould poesibly influenes the result of the election, the
latter will be set asidae.

Periodleal or regularly oocurring vacancies are
£i1led by election at the sunual sehool meeting. OCcessional
vagencies, caused by death, resignation, ete,, are to bhe
filled by slaction at s aspecial sochool meeting. This
latter clause may be ¢onsidered directory by the eourts, in

I

“'3“3) a5 Qﬂ‘b&rﬁ.g 'b * 1305 1
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the case of the vaeandy cocurring just previous to the
ammual meeting.

Irregularitios In elections are %o b9 investigated
by the imapsetor, whose docision may be appeeled to the
deputy Hinister of education, but not to any court, Biace
this {2 = statutory judiclal power of the inmspector, the
olauses soncerning it are to be strietly coustrued,

When & sohool mesting reils to eleet & trustes, the
inspecter, on a requisition of seven ralepayers or on crder
of the Hiniater of education, mey make an appointment., In
somé speclal cases the inspecter, himself, may bscoms an
official trustee, on the order of the Hinister of edusstion,.

The board memders of cities and lncorporatsd towns
are partly appointed by the Lieutenant-Governor in couneil
and partly by resclution of the town counoil. Such appoint-
mente, ones mzde, tannot be revoked or chsnged while the
trustes aote within staiutery authority.

6. The Trustee's Declaration of Offioce.

Binoe the trustee's declarztion of office is a
gusrantee of faithful perforamsnce of statutory duties, its
ominsion gives rise to queations concernipg the status of
the board sember, Therefore, the statutory busis of the
declaration will be gliven snd the mesning of fsilure to
aske pueh dselarstion will de studied,
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Bvery new appolntes Lo Lhe bourd of trustees must
anke a dealarstion of office within ten days of his election
or qppaintment.s°

Ag s regult of fullure to do this the legnlity of
trustees' aots has bheen questioned and settled in meny
sourts,

In Gur
et 81,9 the supreme court of New Brunswick held that the
trustees were net disqualified by fallure to meke the
declaration. There wers dg facte trustees end, &s such,
thelir aets were valid and binding.

It wes zaintained thst dlsqualifying e trustee on

this scocunt, after two years, would ralse ssrious quas-
tions coneerning all the sots ¢f the board during that tlae.
Also it wes stated that the de fagto doetrine is &
gusrapntes that pubilic business will go on, fres from the
dangexa and disturbances resulting from mere technieslitiesn,
Tis is most nedessury in a schbool eystem where the business
12 carried on by many whe have little tralning or
appreciation of the value of techbnieal or formal requirements,
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Failure to mske s de¢laration shall be evlidsuce of
fallure to serve in ocasé the appolintee Joos not aot ap
trustee, W¥hen be doeés act as such, he bas all the responsi-
bilities of the office and 1s lieble for the consequences
of his mots, Tbat is, an sppointee nay aod as trustee
witheut amaking the decleration but when he does so, he is
bound to0 perforam all ithe duties and is o6lothed wlth all the
responsibilities of the office.

IThe court of Klng's Benaoh, in The Sehool Distriost of

.-:.al stated that the sotion of
making the declaration is directory only, and not sn

inherent part of the eleotion., Therefore, the inspector,
who 13 euthorized to invsatigate irregularities in slections,
eannot appolat & new trustoe on this be2is alone.

In sumaary, the law provides thet every trustee will
make a dsglaration of falthful performauce within ten days
of bhis selootion,

4?7 axn appointes feiles to make the declaration bat
progeeds to aet ss trustee, he 1s a de faeto trustee and
is as lisble for his acte ws any other member of the board,

ine de fagto dootrine is a guarsntes thet bBusiness
will go on unhindered by techpleslitles, The ocourts have
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developed no set rules comcernlng whem a trustee is or is
not s de fscto officer, but are simply suided by what is
in the best lnterests of the publio welfare,

If en appolintee fuils to mske the declarsetion and
does not aet as trustee, the lack of declsration serves as
evidence of unwillingness to a¢t snd allows for en appolnt-
ment by the inspestor to fill the office,

8ince the order to aweke the deolsration is
directory und not an inherent part of the election, the
inspector is not authorized to meke en sppeinteent on this

basis alone,
9. Crestion of Vacancies in the School Bosrd.

In order to mtudy the oreation of school board
vesaneies one must first zive the atstutory provisions for
resignation of & trustse. Thie will be followsed Ly &
diseussion of whet is mesnt by deslining to met apd, finally,
the means of creating e vacency will be dealt with,

The statutes give the procedure for resignation of
a trustee.%2 He asust obtain the consent in writing of his

fellow trustees and the inspector.
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The leaw defines a declining to act aa follows:

Failure or refusal to aake the declaration,
refusal or fallure to attond three consecutive
meetings of the board of school trustses without
sufficient cause, in the opinion of the inspector,
to justify sush fallure, fallure or refusal to
sall the annual meeting, or spsoisl mestings,
or post zrapar notiee thereof, und fallures or
refusal to perform the duties, or exercise &lw
powers imposed and conferred upon him as a
trustee, after written reguest bag been aade
apen him by the iaspeotor to perforam and exerciss
the same, shall, amongst other thinggs sons titpte
a deelining te set under section 58,

The supreme court of New Brunswiok sontradiets part
of thisa definitien. From the decision of Gunter v Trusteess
of ZBohool Digtriet Ho., 3 et g;,“‘ related in the previous
sestion, it ham slrsady been noted thet e fallure to make
ths declaration does not necessarily constitute a declining
to aot. Alsc, there is another dsoeision of the same court
that spesifically defines a declining to set without
inocluding « failure %o make the declaration as a oondition
of this, This is the case of Ex

81,95 wnioh ercse as the result of s refusal %o eat as
trugtee, ¥olane eould not asgree with the othear trustees and,

therefore, applied for eonsent to his resignstion, The

63 Yew Brunswlck Sghools ‘ret, 1960, sse, 856,

64 Gunter ¥ Trustses of Jchoal Distrioet Mo, 8 at al
{1934) 8 Harivise Provinces Reporis 118, '

66 Ex parte Xilby and Molene et al, (1BY8) 14 Kew
Hrunswick Reporte 219.
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inspector refused but, following this, Molane was not
notitied of meetings or valled upon to sot, After a tinmse,
the imspector, on reguisition by tem retepaysrs, sppointed
Eilby to rill the vasenoy. The latter 4id not gualify

and rafused to act. Still spother sppointoent was made.

This resulted in a writ of cvertiorari bused on the

fast that those aeting on ths board were not legally
appointed,

The aupreme sourt of Kew Brunswlek held that it
makes no d1lfference whetheyr the trustes has refused to
make the deolaration of ocuslification, or whether he hss
sccepted the office, soted for a time and then refused te
serve sny longer, In either case he decllines Yo met, the
office bevomer vacant =nd the inspeator has the right to
meke sn appolintment.

In rurel districts & trustee's seat beccmes wymeent
when seven rutepayers requisition the inspastor 1o make
an.appaintment.ﬁa In consolidatsd ond town distrists the
sslecting body, on the regommendmtion of the bosrd, revoikes

the sppointment, thus declering & vaaaney.sv

68 Hew Prunswiok fehools zot, 19860, sec, 585,

67 Iubid., mecs, 98{44), 116(74).
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The deoision of Sehoel District o
gg&_ggg_!_gg;;ggg;ggs speoifies that the seat doss not de-

come vecant until the statutory provisions for declaring it
vasent have bren complied with or until it i 8o declsred
in gueo werrante proceedings.

Also, the court held that if the declaration is
taiken aftsr the stated time but before the post has deen
declarsd vaoant the trustee cannot be ousted on this besis.

Several cnsee show that if statutory pmosdure 1s
not used for ousting s trustee, the ultimete meana is by

gup warranto procsedings.
The 4ecision, in Hex ex rel.

stated that in guo warrsnteo proceedings the ecourt must de
"regulatad by a regerd Tfor sll the ¢ircumstances whieh
attend the application end all tha oonseguences likely to
follow, "99

In this case, mlthough the aleotion of the trustee
had been $llegsl, he hed heesn recognized by the inspector
and hed been seting for nearly two years, Hapnoe, the court
held that it oould beet serve the publie interasst by
refusing to grant the order.
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The dtstriot ocourt, in He Sohool Ordipance,’®
held that = trustes oannot be ousted for any csuse arising

during a former term of offioces, particularly where it wes

something discoverable during the previous teram.

will mot lie 1f thers is another prooedure providsd end it

18 adeguate for the situstion; in other words, if the

inspeotor's right to aot will produce the regquired results,
The declsion of Hex ¢ 81, Chutsk

emphasized the fast that petitioners for proveedings must

bs ratepayers, namely, those with nemes appesring on the
last asuessment rell, Because this court ruling hed not
been complied with, the trustees cculd not be removed,
although there had been neglect of duty.

,'wb.,vs the application

for gquo warrsnto was dismissed beouuse Tuttle had besen put
forward as 4 nominal relstor by the real prosecutor whe

sould not qualify to be the reletor.

70_?5 3ehool Ordinunce, (191l4) 5 Western Weekly

y Muyoook , (1924) 4 Doaminion

oy, (1929) 2 Dominion

o1, (1909} 10 “estern
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The Saskatohewan sourt of appesl, in Cheplin v
ﬁyard.v‘ relterates other decisions
by sayling that gue warranteo proceedinge are the oourt's

only mseans of dealaring & seat vacant. It adds, however,

thaet courts may by injunotion restrain claimants to the
seats from preventing the helder from ecting, even though
the latter holds it improperly.

In summary, the statutes specify the method of
resignation from the of fice of trustee. Alao they stats
that declining to set consiats of fallure or refusal to mske
the declaration, absengs from thrse consecutive meetings
without sufficient osume, or failure to perform the
statutory duties of trustees after written request by the
inspector.

The supreme osurt of New Brumswick hes deolded that
fallure to make the declerstiom, in itzelf, is not suffielent
evidence of declining to act. Instead, the trustee deglines
to sct when he refuses 10 mske the devlaration or whenm he
accepts the poelition, acts for & tixe and then refuses to
perform the duties of the office. In such case, the
inspeotor has the right t¢ fill the vacansy by appolintament.

The seat becomes veeant when the statubory provi-

sions have been complled with or whem it ia declared sc by

7‘ 85500 57 4 il
18 Ontario RHe
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480 warranto proceedinge. This mathod of the court for de-
claring & vecanoy is not to be used unless the statutory
provisions prove inadeguate,

The courts desolde suoh cases ucoording to the eir-
ocumsiances in eadh instsnoe and the probable cmaequences
of declaring the veocsney. They will not oust any sehool
boerd member for acts dome im a previous term.

Patitloners for gue warrante proceedings must be
ratepsyers and no nominal relator can be substituted for
& prosecutor who does not gqualify.

Although guo warranto procesdings are ths court's
only method of declering a vacaney, it may grant a writ of
injunction to restrain claimants to the ssat from pre.
venting the holder from seting, evea though the latter
helds it wrongly.

To sum up the findings concerning the comstitution
and tepure of the leo¢al Sohoel board, the fellowing faects
are presasnted,

The sehool Doard is a non-trading corporation having
perpetual existence., 1t possesses only those powers granted
it by the statutes and pertaining to the transaction of the
sehool business of the distrioet., It is en artiriclsal bdedy
whose olements, the trustessg, sct for it under legal
authority. Althovgh it is one of the goverming bodies of
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the munielpality end supreme in its own fleld, 1t is
distinet from and more limited in power tham the municipal
eorporation,

The trustees, who must be gualiflied voters, British
subjeote, and residents of the dlstrict, perform corporate
acts resuliing from resolutions passed at suthorized
meetings, These resolutions represent the deeision of the
aejority after oollective deliberation.

Behool board members sanmot teach, cannot be
intereated in oorporate sontrucis, cannot receive remuners-
tion for any sct of office end ocannot audit the school
acocunts,

The seoretary keaps all records of corporate pro-
coodings, has oharge of school property snd performs acts
6 duty prescribed by the tru¢tees. When he ecis ag asueh
and his services are recognized by the corperation, his
appointaent is confirmed, even though it may not be &n
official one in writing,

Fallure to take & bond for the faithful performence
of the gecrztary, makes the trustees lisble for any loss
inourred, up to the amount of the bond.

Hemedles for recovery of schopl money or property
are demand by the inspector or, this fzilipg, demand by a

gounty court Judge., In cases where large sums of mousy ere
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wrongfully withheld or a diselosure of the stete of the
acocounts sust be foroeed, & sult im squity may bs brought.
The ramedy of the bondinmg compsay is a suit for loss through
sanversion,

Rural trustees sre elected by residest ratepayers,
thoze of oities and towns are sppoimted and the ssleotieon
of consolidated boards ip determiped by the Lisutensnt-
Governor in counecil.

Periodical vacancies on rursl beards sre filled at
annual achool meetings, while cccasionsl vaosncies are
filled at special school meetings, unless such vacaunciss
ocecur Juat previcus o the ennual meeting.

Irregularities in electione may be investigaied by
the inspector and the deslslon cap be appealed to the
deputy Minleter, but pot to any court.

¥hen trustees of town bosrds sre sppointed by the
munleipal counell, such appointment results from & resclu-
tion of the town counail snd may not be ohanged or revoked.

Each trustee amust make a deoclaration within ten
duys of his selaction., If he fails to do so but aslie as a
gorporate membsr he is a de faoto trustee and liable for
the conseguences of his aote. Cases concerning de facto
trustess are decided not by rule but aoccording to the

puablie interest,
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A vsocanoy ia oreated by reaslgustion or declining to
ac¢t. The latter results Irom refusual to mske the daclara-
tion, failure to make the declaration amd refusal to aoct,
asoceptsnee of the poaition for s iime and later refusal to
sot, abseance froa thrce conseoutive meetinzs without good
cause, or feilure to perform statutery actsz after written
requast by the ianspactor,

A vaeanoy say cocur when the statutery provisions
have been complisd with, or 1t may be declared ss the re-
sult of guo warrapto procesdings, Although this is the
court's only means of declaring & vacaney, it mey issue an
injunction, restraining anyone from preventing the holder
from aoting.

Huving studied the constitution snd tenurs of the
s¢hool board through the sslection of 1ts members, their
statutory acts and the ocourrance of wvacancies, one has laid
the basis Tor further study of ite duties and suthority.
Sines the boerd represents and acts for the ratepaysrs znd
its ohief duty is the hiring of teachers, thege

responsibilities will now be consldered.



CHAPTER I1

THE SCHOOL BOARD'S RESPONSIBILITY T0 RATEPAYERS
AND TRACHERS

The purpose of this chapter is te study the
legal basis of the sthool board's responslibility to
those whom they represent s:pd those whom they emgage
to 4o the tesohing. This will be done by a considera-
tion of the bBoard's rights with respeet to sohool sltes
and property amd +‘heir respomsibilities concerning
sohool meetings, teschars' vontraets and the dismissal
of tesshers.

In order to condnot sehoola, the dorporstion
must have the power to chooes sites, buy property and
ereet bulldings, Henee, the besis of these powers
will Yo exasmined, The ratepayers, on hahall of whom
they transect such business, must hsve reports of
the trenssetions snd asome volioce in the spending of
thelr money. Sechool msatings, being the means of such
intershange, aust therefore be studied. Another and
more laportant factor in conduoting schools is the
obtaining of good teachers, Hanoe, the righta of the
trustses in contepoting with and diemlissing teachers
will be eavefully considasred.
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1. 8ites.

In order to examine the achool board's responsibi-
1lity regarding the moquisition of school sites, the
statutory provielons snd conditione of acquiring them will
be discussed. This will be followed by a setting forth of
the board's rights in expropriation of property.

The school boerd has the suthority, subject e the
sanotion of the inspector, to determine the sitee of school
bulldings, when a new sohool is to be built or the old one
is to be moved t0 a more adccessible pluea.l The boards of
cities mnd ineorporated towns do not huve %o have the
inspector'a sanetlon.a

This suthority of the trustees is illustrated in
Helsner v leisner et a;,s a ¢s8e whioh srose oult of a dispute
between the ratepayors apd trustees cver the site for a
school. The old mohool had been condemned spd the trustees,
with the senction of the inspecior, chose & new one. Many
of the ratepayers wanted the old site to be used and the
plaintiff resisted peayment of rates on thisz basis., The Nova
Scotia gsupreme court held that the ctholce of site wss

sw_Brunswiok Sohouls Aot, 1960, seo, 81(5),
2 Ibid., seo. 96(6).
Yeinper ot al, (1699) 32 Nove Saotia
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vested in the trustees and that this was & good illustraticn
of the neseseity for sueh a law.
1“ viBtas

sone of the ratepuyers hed obteined en ¢x parte order to
restrain the trusteses from moving the school building and
the trustees appealed t0 have the order dissclved. The
Alberta suprems court held that the acquisition of a site
for a sehool, by the trustees, is & mandute which must be
obeyed. The board does not offend sgeinst this when, having
soquired one site, it aoquires another, When the board ie
given the power to aogquire a site and to bdulld, repair and
keep in order school bulldings, thie iz an authority to
aequire as many sites ss the distriot needs, It also has
the power, subjeet to the propsr authority, to dispose of
sechool property. The oombined effest authorizes purchsse of
a new site, removel of the bullding to it and the sale of
the o0ld site.

Mot only does the sohool board have this right, bdut
it is the sole right of the board,

In an Ontario smunieipelity the council passsd & by-
law concerning money for a new sohool, 3ince the cholce of
site was detersined by the town counecil) in the by-law, the
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case, B 1,9 resulted., The

Catario supreme court declered the by-law invalid., The

sohool board and not the town couneil should have the choice
of site,

The board of trustees hae the right to expropriste
land for a site end, as the astatute rsads, "It shall ex-
propriate such land in accordande with zubsection {5) of
seoticn 61."% The latter 88Y8,

¥hen a location (...) Mas been 80 selected

or when it is found necespary to enlarge the site

80 seledted, and the board of school trustees are

unable to sgree with the owner thereof for the

purchase, they may lay cut & school lot and ceuse

fho ?a?n to be appralsed in the manner follewing
his is followed hy the procedure for chocaing as arbitration
board, notice of inquisition aad paymesat or tepder of the
dameges; efter which, the bosrd may take snd held the land,

When the size of 1ot exgeeds a stated amount, the
owners may appeal and then the decision 1s subjeot to the
sanction ¢of the lieutenent-Governor in counoll,

In such 2 matter, the staztutory provisions must be
followed very oasrefully. Otherwise the arbitration will

be declared. void.
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18‘!'1&6 an
appeal by s landowner from expropriation of his lanmd. 7The

Ontario supreme ocurt held that sinoe the oounty sourt
Jjudge had aoted us arbitrator and was not the officisl
arbitrator, the award of compensation wer invalid for leck
of Jurisdiction.

Bxpropristion dees not apply to crown lands, This
wes desided by the Alberta supreme sourt in the csse Re the

30 Ko Hellss ang winister of it.*itu@#vg
In Rew Brunswieck, %he Qggggnkgggg_égﬁ;a permits the

granting of ten aeres of land for a school site,

In summary, the board is responsidle for acguiring
school sites., The cholce of slte, subjeot te the sanetion
ef the imspector, is necessarily a right of the board he-
ceuse of the dlssension that would result emongst the
ratepaysrs if the selection were laft to the sohosl meeting.

In cities and towns, the aunicipal bosrd hes ne
right te interfere with this prerogative of the truatess,
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Not only may the board noguire & site for a new
sehool but Lt may aaquire a naw site for an old school,
have the latter removed and sell the old site,

In aoquiring o school aite, if the bdoard cannot
agree with the owner over the purchase, an appralsement of
the property, acsording to statutory procedure, may be made
and the land can then be sxpropriated.

Arbitrators chosen according Lo the statutes make
the decision and no county court judze may interfere with
the arbitration board.

Although corowsn lands may not be expropriated, they
may be granted for a school site,

£. Bcheol FProperty.

ais section will imelude the mchool board's rights
to hold, to purchsse, to sell and to rent school property.

e school bosrd has the right to acgulre, take and
hold persomal or real propsrty.’l That this includes the
custody of the achool house, is proved in Monsghan Vv
Terzuson st a1.1% The oourt held that the trustess do mot
part with possession by hiring s teacher to teach ln the
bullding and the tsacher is not o tesant. In the words of

g _Act » l@ﬁﬂ » [0, 51(1) .
al, (1847} B Upper Canecds
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the judge,

Ihe sonstructive possession was in the trustees,
which pleces the building im their keeping. (...)
ey t have given to their teachsr that kind of
interest in the bullding beyond his mere liberty to
oooupy it during the day for the purpose of teaching
which would have ocnetituted a tenaney but nothing
of that kind is shown.1ld

One may conclude that when a teacher's residence is
attached to a achool, teachers may bdesome tenants of the
sehool board. However, they never have Lthe legal custody of
that part of the bhullding where ithey tsach oanly. Moreover,
in an motiom for trespass to & school house, the teaoher is
not to be made plaintiref,

The school bdoard say purchase or rent lends of
buildings when suthorized by a sohool meeting.}4 Tuis inm-
volyes the legal right of the bosard to bulld s second school
or to build two assheols simultaeneocusly.

their right to bulld two schools at the same time was upheld,

1), (1847) 3 Upper Cansda

, 1960, sea, 51(3)0
Bogrd, (1919) 17

&, (1911) 23 Ontario
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e right to rent when extra classrooms are needed is
a vory important right of the trustees. The decieion of the

supreme sourt of Nova Seotia, in Th igne : 1
cenfiras this right when more rooms or bulldings are necessary
for the sccommodation of all the pupils, 'Tis is deemed to
b8 & disovetionary right of the trustees since their declsion
rogarding the necessity of sueh zotion ia final.

Alsc the truatees may aell or dispose of sshool
property with authorization of the distriect.l®

the oourt held that boards of consolidated distriots, on

baving the property of the separate districts vested in them,
may sell the same when it is deemed t0 be no longer neaeded.

Ho property cun be seized or sold under lien., The
decipgion of the New Brumswiek supreme ¢ourt, in Haveloek
*,EO held that sohool propsriy is

not ¢rown property bdut nevertheless it cannot be sold in the
csae of 2 lien on the property. Bohool buildings are never

liable to seizure under execution.
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In summery, the school board has the right to eoquire,
take and hold school property. It is not the teacher but the
trustees that have the legal custody of the schoel preperty.
Neither are the teachers temants of thst part of the school
which they octeupy for the sole purpose of teachimg., It
Tollows that in en action of trespass to the school, the
trustess must be the pleintirt,

e schoel board mey purchase schoel propsriy on
authority of the sehool alstriot. This includes the right
to bulld o second sohoel or to bulld two schools
sisul tanecusly.

The trustees may sell or dispose of schoel property,
on authorization of e s¢hool meeting., Thias means that a
consolidated board may sell local schocls no longer needed,
Ee asthool, however, mey be seized or sold upnder liea.

In ecase of necassity, the sohool boerd hes a disere-
tionary right to reat extra rooms or a buildismg %o provide
suffielent scoommodation.

3. Behool Heetings.

The sohool board's autBority to call meetings will be
gonsidered firet. Then, the effect of holding meotinge at
other than the set time will be given. This will be followed
by a discussion of the nesessity for trustees t¢ ocull special
meetings st the desire of the retepayers. The econtents of
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the board's report to the meeting will de given and, finally,
some directives ecuserning irregularities of school meetings
will be meationed.

The trustess have the right to call annusl and spe~
olzl neatings and post notices of them, sxecept in ths cuse of
the Tirst meeting of the distriet®l or a mesting to consider
plens and estimates of cost of a counsclidated aenoal.aa

Ihe Alberta suprems court, in Rex ex rel, Ande .
ngngg.ga remarked on the laportance of the law which autho-
rizes the inspector to onll a meeting for sonsideration of

eatimates, concerning comsollidation. The importanse lies in
the faot that there may be possible diesenslion amongst the
distriete over the propomal of consclidatien.
ine aznusl sehool meetings are to be held regularly

on the date get by law or on a date suthorized by the
inspeotor im writimg,®4

g1 2% goncerned the holding
of the annual sohaol seeting on an unanthorized day. The

st @l, (1878) 17 Wew Brunswick Reporis
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supreme ecourt of New Brunswiock held that,
The sehool law dces not allow for meetings
other than at the prescribed time. If this is done
it ceases to be a meeting under the sohool aot; 1t
becomes & mere nullity, and a matier which no
inspector could santertaln and axamg 8 into or eancel,
or any other suthority make wvalid,

The bour of the meeting, as well as the day, is set
by the notice bul the court decided, in Melsner v Heisner
et g;,ﬂ? that starting the meeting two or three hours late
was not of enocugh conseguencs to invelidate the meeting.
The provision of the notine wae ssid to be directory. Also
the faet that the meeting had been called by two of the
three trustees d4id not invalidate it,

lecording to sohool law, the trustees may call
special meetings. A question arises over the necessity of

:W,RB the dispute eoncerned

whether trustees have to call special meelings on receiving
& yequieition from the ratepayera or whasther such en act is
diseretionary with the trustees, 7The New Brunswick supreme
court held thet, "Where 2 statute says e thing mey be done
whieh i for the pudblic bsnefit, 1t shall be construed

26 Price y Zrb ot al, (1878) 17 Hew Hrunswick Reports

7¢8,

b 81, (1899) 32 NHova Scotia

al, (1873) 14 New Brunawiock
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that i3 aust be dome; tha word 'may' is beld Lo be
imperative, 89

At the annual meeting, the trustees amust present a
written report on the educational comditions of the distriet,
the supplesentary budget and an estimate of the reguiremsnts
and needs of the district for the following gear.>9

was & ocase resulting from en omission in the estimetes pre-
sentad to an socnual meeting by the trustess. The latter had
not fnoluded an estimete of & sum required by anm order of
sandamus to pay off a judgment redovered agelust the trusiees
in their corporate capacity. The asupreme court of Hovae
Seotia held that the report should ¢ontalin an eatimate of
all financial requirements, not just the amount necessayy for
running the school.

AB stated previously, the How Brunsw

provides ite own remedy for invesiigation inte irregularities

at school mentinza without recourse to ths sourts, 52
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However, there are two ocases which should serve as s gulde to

procedure in investigations,

»'w‘-‘f:""«,; was such a case,

The plaintiff attempted to prove & schosl meeting invalld
because of irregularities, The Alberia supreme court held
that none of them wes a sufflcient breach of the wet to set
asids the elaction &nd the effsot of many ainor irregularities
was not ocumulative,

If the vote of e school meeting is under misapprehen-
sion a new one msy be ordered, In Robertscpn v Springbank
School Trustees,? the Saskatohewar supreme court held thet
a new vote wes pecesssry sincs meny of the ratepsyers hed
voted under e misapprehension cauzed by the trustass,

Ip susmery, the trustecs Mave the responsiblility of
e¢alling snnual and spsclal scheol mestlinge except the firet
meeting and any meeting for comnldering estimates involved in
consclidetion. The inspector has the right in the csasze of
the rfirst meeting or cone for submission of consolidation
estimates. In the latter case, his right stems from the

dissonsion whieh is apt to avise among the distriots involved,

ngz, (1948) 2 western

pes, (1917)
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A regular date is set for annual meetings apd it is
mepdatory that this be observed. Any such meeting held at
another time iz sbsolutely veld and may not be investigated
by the inspector,

The hour of the meeting is set by the notice. But,
sinoce the provisiom of the notioe is directory, a late
commencement will not inveiidate the proceedings, Also, the
faet that only two of the trustees give the notlice will not
make the meoting void,

The trustees have to ¢all speocia)l meetings on re-
guisition of a melority of the ratepayers, since this is en
act for the publiec benefit and, therefors, the word "may"
in the statutes is conaidered to be imperaiive.

It 18 the trustees' responsibility to present a re-
port of the educational state of the distriet, a report of
the »0h0ol adopunts and a report of the eatimate of sxpendi.
tares for the coming sehool year. fBuoch estimate ia to
include not only the cost of running the sehool but sany
other expenses incarred by ths trustees,

A directive for sonsiderztion of school meeting
irregularities is that they are to be sxamined individually

sBd not scounmlatively. If meny ratepaysrs vote undar
misepprahension at a meeting, 2 new vote may be ordered,
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4. The Teacher's Contract,

This section will inolude a study of the adoption
and types of teschers' contracts, contracts within and
without stetutory authority and the effect of cmitting any
of the formellities of comtracting. Alse to be considered
are the liebilitiee of the corporation beyend the uausl
contract of service and lisbilities respeoting paysment of
salary.

One of the regulations states that the hiring of a
teacher should be deecided upon by the trustees at a meeting
regularly ealled., At such & meeting, a majority of the
bosrd meay engage a teasher or glve notice of aisnissal 29

The deoislon of Johnsop

Pestell Teads in pars,

The engagement of 8 teacher is probably, slmost
cortainly, the zost importent funetion of the board
of trustess. The whole scheme of organization,
texation and elsotion leads up to the ehief pur-
pose 1o be atteined, viz: to ggt the children
taught by & ompetent teacher.dd

This lesds to the deocleraticen by the supreme court
of Alberta that a secretary csunot contraoct with a teacher,

as an agent of the board, There was no enforceasble oontrect
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and therefore no recovery for breach of implied warranty of
suthority. It is stated moreover, that persons entering
into sentracts with municipel corporations must at their
peril inguire inte the statutory power of the ecrporstion
or of its officers teo make the ocontract,

The beard of trustess may employ a teacher on pro-
bation for not less than one year and not more than three
years. During the prebationary period, the teacher may be
disainsed without stated resson, providing notice is ziven
before April 30, After the probationary period, the teacher
is employed on s continuing contrast, 7

Ine comtrast is te be msde in secordence with the
approved form to be found in the register.38

The dlstriet court of Usskatohewan, in Hsyes v

ot,%9 ruled thut the teacher's oontrast
sust be.in the form preseribed amd maey only be asltared or

emonded 1f guch changes are consistent with the provisions
of the school law.

37 How Brunswiek Sehools jfct, 1960, sec, 83A,

Law Rapertargiﬂﬂ,
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If the teacher i1s uniiocensed then the contract is
void, In § : ;@,*a the aupreas
sourt held the comtraet ulira vires becuuse the teaocher was
anlieensed, In contracting for work teo be dose, the work

must be within the purposas for whish the eorporation wes
ereated. Otherwine, the trustees are not lieble. Thus, not

even resunsration on quanbum k. was maintalnable.

Many ¢ases, elsiming breach of contract for various

reasoBs, have been tiried in ths courts,

Distriot 41 the plaintiff's contract was not in statutory
form but he had taught im the distriet for three years,
Therefore, s could sue for breasch of sontract, The Alberta

supreme sourt awarded damages.
rigtt®

was a
sase in whieh there wass a proper coatract dbut no meeting,
uueeidinz to the ples, The Horth West Provinces full court
ruled that there was pot suffieient evidence of this
osission to invalidete the contrast.

(p, (1910) 10 Tastern
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The bew Brunswiok supreme court, as mentioned above,
has teken a rather lenient view with respeot to temechers’
contraota. The decision of Dearosio.

A board in a remote distiriet cannot disaffirm
a oeontract entered into with a2 tesoher on the
ground that all the formalities of suech a contreot
were not oomplied with, where there is an evident
and bona fide 1n&zgtion on both sides to mnke &
binding contract.

The contrzot iz this sase was not adopted at & corporate
n?etins, but it was held to be enforcesble.

ves 4% the
supresme court held that all trustees sust be consulted,

But the leok of a meeting did not invalidate the contrasct.
If = teacher's sgresment, made to supersede & prs-

viocus one, i® invalld, ther the partiss are bound by the

rirst agresment, This wes deocided by an Ontario divisional

The decision stusted that when sp agreement is valid on the
face of it, the onus is on the appellsnts te prove invali-
dity. KNeither the abseones of minutes relating to the signing
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of the ocontrsot nor the omission of the corporats seal were
sufficient to invalidete the agreement.

There is disagreenent ae te the necesslty of a
eontract for extra services,

In Gerrcow v Brsndon Scheol Qgstg;gg,*a the teacher
undertook extra work for the school board. Ko reaxureretion
gould be oclaimed, since thers was no signed and sesled
agreement, cencerning thls work.

Op the other hand, the EBaskatohewen court of appeal
etated in legle: rd_goboo,

Beo, gsg," that a tesocher could sollect salary for night
school werk ainoe no formal ocoantract wes reguired for this
elass of teaching.

Bo board mayagree with more than one teacher for

tion cof some beoards acoepting appllications from meversl
teaschers end then only contraoting with ome. The Aldbertas
supreme court held that the trustees were llable as a
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corporation, and not personally, in damages for misrepresen~
tation. The action wus grounded on deocsit,

Trustees are liable for a teaochar's salary and =
mandasus will isaue to oompel them to ralse the money. This
is mandatory for the boards of cltles and incorporated towns.
In rural districtes the liability of the trustees axtends to
budgeting for such salaries. If they contract with a teacher
ter salary over and above the minimum set amount, this extra
sum is entered in the supplementary bdbudget,

Upper Cunede court of common pleas held that the trsasurer
of the muniecipality 1s not suthorized to accept orders for
paymsit on salary.

Trustees are lliable for salery peid te a teacher on
sn invelid comtraet., Iin Evans ar

!hsgsm:,se two ratepayers sought to recover the amount of
selary peld to a tescher for the first two weeks of schoel.

She had been ill with searlet fever during this time end

sines her contract was imvalid, the money was sald to have

besn appropriated for purposes other then those provided for by
the statutes. Henas, the yatepayers ooculd succesd in their
Glaim.
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The board must keep the sochool in operation and pay
the tescher for avery available teaching day.

2:2;2:;;.51 emphasizes the point thet the sohool board is
legally obliged to place st the disposal of the teechey
svyery avelilable teaching day, without deduction, except aa
provided by atatute. As long ea® there is no default on the
part of the temcher, lhe should de pald for every avallable
day.

In the case of & school being destroyed by fire, the

Alberta supreme court, in Row
held that where work is dome for the corporation at its re-
guesi, in respeet of matters for the dolng of whieh it wes
greated snd the bemefit of the work ie accepted, then a
contract te pay 18 implied, Tals was an executed conitrset
and the trustees were liable for the teacher's salary during
the time there was no sechool.

In susmayy, this most important funvtion of the bosrd,
the making of contraetis with teachers, should result froam
gorporates decision at & resguler board meeting. Probaticnary
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sontracts Tor one to three years, and Gontinmuing contraects
fTey longer service, are the two types.

Since contraots are a control of Llhe professicm, it
is most importsnt that they be within stetutory autherity aad
this entalls a knowiasdge of the powers of the school
corporation in contracting,

A seoretary oamnot contract on behelf of the board as
its sgent., Any contrect of the bosrd with an unlicensed tea-
cher is fnvalid becnuse thet is not a soniract for work
wishin the purpeses of the cerporation. Therefore, not sven

damages on gusp ult cen be awsrded, in 1 suit,

A oontreot not im statutory form, but which has been
ap exeduted contrast for three ysars may be oconsidered valid
end may sllow one of the parties to bring = sult foy breach
of sontirect.

If, atter =« period of servise, a teacher's contruet
is supersedsd by an invalid contract, then the parties are
bound by the originel one,

Laek of the formalities in adoption of a teacher's
contraot may be overlooked in proving vslidity., Ihe lasok of
minutes will not invelidate a conireot and even the lack eof
a meeting for its sdopticn may be overlooked in New Brunswick,
if theres is evident and bons fide intention on both nides,
Also the lack of e seal may not mske a contract vold., When &
sontract is valid on the face of it, the onus is on the
appellant to prove lmvalldity.
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If the trustees scoept more than one applicution to
@ teachlining position snd sontract formelly with ouly one
teacher, they: are liable us & corporation for the salary of
all ssveptees,

In sosme cases, a feparats coutract for extra work
is necessary snd in cothers it 1s not., In the latter situe-

tion, remuneration on guuntum mer

1t may be ocolleoted.

Trustees are liable for the isacher's salary znd s
writ of mendamus will be 1ssued to force them to fulfill
their ebligation.l ¥o one sise 1g liable in this respect and
a munieipal tressurer msy nolt accept orders for payment of
salary. In Hew Brunswick where the ocounmty finance bourd peys
the salary of rursl district teschers, the trustess are
responeible for budgsting this amount.

The trustaes a2re llable for any azsount of salary psaid
to a teacher on an invalid somtrsot, On the other hand, thay
must place at the disposal of the teacher all stututory
teaching days and they are lladle to pay swlary when

scconmodation counes to ba available,
$. Dismissal.

This seection will include the condltions of dismissal,
examples of dismissal within and without statutory authority,
pgresnents of the school board with temchers'’ federations
concerning diemissal, and boardsof refersuce.
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Teachers on a prebaticnary sontraot may be diemissed
without reason if notice 1s given before April 30. Uliemissel
on & oontinuing contract mey require s resson and may be
subject to review by s boerd of rurarnnen.aa
Buits for wrongful dismisesl mey be bhrought te the

eourts. Thie is illustrated in Me

issicners of Towsn uf Dominion, a suit by a teasher
for damages, The plalntiff had been hirsd for & yesr. In
February, the board sent out a noti¢e asking if the teecher
would be avallable for the nexd year and shs repllsd that
she would be. IlLater, the teacher got a potice of dismlissal
and brought this eult., The supreme vcurt of Nova Seotie held
that the ocomtract in question was made for & Tixed perloed of
che yoer znd there was uo fmplied term zs to empleyment from
year to ysar, on terminstion by notice before the flzed
date. If, by its leiter of February, the board repressnted
that there was sush an laplied term, them 1t was & represen-
tation of law und pot of faot, It wus not & representation
sufticiant for estoppel. Instead, the representation was in
the neture of a promissory estoppel. The board's leiter

ip February and the pleintiff's reply 414 not constitute a

e
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new dontraet, Neither had she been enguged on a sontinuing

sontract., Thersfors the case was dismissed,
55

was & oase
where the toascher was dismissed without notice becauss of
complaints, The Menitoba eounty court held that this did
B9t constitute an emergency and that the complaints were
unfounded. Therefore, damages were awarded.

In Bilkewich ~t.56 the teacher
ksd been hired st an irregularly cslled board meeting and
disuissed without sotice. 4s to dismissal, the imspeotor
bad iznstructed the secretary to call a meeting whioch was
attended by himself, the three trusteses, the secretary and

teacher. The required motice of the meeting was pot given,
but at 1t the teucher wus disminged. ‘The Seskatehewen oourt
of appeal swurded one month's salery im liew of notice,

1,97 & teacher
wes dismissed by two ocut of the three trustees. The notlce

was not proper, sinoe it was not a notice of the trustees
seting im ecorporate ovapasity. Instead it was the result
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of a potition organized by one of the trustees, Hence, the
Rew EBrunswiok suprems court raled im favor of the plaintirf.
In ¥eko
LJaa the Saskatchewan court of appeal awarded demages for
wrongtul dismisssl t0 & teacher who was dimmissed during the
sumsey vacation.
The declisior of Eryson
was that the dismissal of the plaintiff wus aceording to

statutory provisions, if not according to &n agreement of
the board with the lossl Seachers' federation. The latter
agresaent was held to be not legelly binding, so there was
no wrongful disaiseal.

and disaissed the teacher without cause. When she sued for
demanges, the board pleaded that there was nc written
geatract. Acotually, she had urged the signing of ome but
the board had msintalned that they had no forms. The
Ontario eourt of appesl awarded damages t¢ the plalntiff and
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stated that the aot pertaining to boards of reference &id

noet remove the right to sue in ocuse of dlsmissal.

contioning contract, to an impartial bosrd of reference

shosen aseording to statutory procedure.

In both the Onterio®® and sorresponding New Bruaswiok
aots 1t is etated that the finding of the beoard of reference
shall be binding on the temcher and hoard of trustees.
Hothing is seld condcerning appeal from the desision., Two
Ontario cases have besn appsaled, ome to the supreme court
of Canada. Thersfore, the deeision of the bourd of
referense 1s not final.

gducetion of Toronte®® 1s am

appeal from a deeision of & board of reference in Onterio,
A principal of s oolleglate institute was sssigned to
teaching duties at snother oollegiete lnstitute and msin-
tained that this smounted Lo dismissal., The board of
reference found no dismisssl had been made., The Ontarie

sourt of appeal dismissed the caese because, as & teascher,
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he had not boen dismissed and the besrd of reference applied
only to teachers,

sppesal to the supreme sourt of Ysneda from a board of re-
ference decision., The board of edusation set out the
grounds of dismiseal in a letter and the teacher olaimed
damages for libel., The board alleged quelified privilege
without malice., The decision stated;
The applicable principle of lew e that where

a corporaticm ls under a duty to publish a stete-

ment about & persom and in the statement relies on

iaforsation furnished by one of 1ts employess whose

eaployssat extends to furnishing defamatory in-

formation which is mude part of the astatement

published by the corporstiom will im law be

treated us ithe mallce of the corporation aslthough

membders of the board of trustess austhorizing the

publication are individually free of malice,9¢
The plelntiff has to prove mallce and, im this ouse, it
could not be proved. The sourt also held that & teasher
employed by a board is in a« contractuasl relationship with
the board and does not hold s publie office 30 s to enjoy
tenure terainable only after hearing. While the bourds of
reference act gives some security to & teacher in requiring
ressons for dismlisesal and enables & teacher to imvoke a
bearing before sn independent tripartite board whioh re-
ports to the MHipister, it 1s enouszh if the ressons set out

& statemsnt of substance, as for example in this case, leack

LN g (lﬁﬁg)
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of co-eperation with certain staff meabers, It is
unnecessary to give & siriet specification of winer
particulars.

In summary, a teacher with a probationary sontract
may be dismissed without reasom {f notice is given before
April 30, Diemissel on a continuing ocomtract reguireas a
reason and aay be appealed.

A letter asking sbout the teacher's aveilability for
the follovin: year together with an sffiramstive reply dces
not oonstitute a re-engegement when the teacher is working
én a probationary eontract,

It is imperative that neotice be given unless com-
plaints sgeinst & teacher are extremely serious and well
founded,

The alsmisesl must result from a resolution of the
board at =z regularly called meeting =nd the notice must oome
from the trustess as & sorporaiion,

There cennot be a diemissel Lor non-availability of
sccommodetion and nctice may not be given during the summer
holidays.

Agreesments of the bonrd with teschers’ federations
concerning dismisssls must be aceording to the statutery
provisions, otherwise they are not legally binding.

Boards of refersnee .do not remove the right to sue

in cuse of dismisgal but they do furnish z meens of appesl
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from dismissel on a continuing contreet. Their decision is
aot final.

A change from the position of principsl te that of
teadsher does not constitute a dlsmissal., In e case of libel
ovsr the statement of reason for dismissal, the corporation
assumes the malice of the employee informant but the
malice must be proved,

Although the teacher does not hold & public office
and enjoy terminmtion of tenure only after a hearing, the
beerds of reference statutes zive 2ome security through
thelr demand for reesson and the possibility of e hearing.
The reasons set forth do not have to include a striot

specification of partioulars.

In this chapter, the writer set cut to astudy the
legal basis of the &Chool Woard's respomsidllity to those
whom their repreasent and towarde those whoa they engage to
do the teaching. A summary of the findings perteining to
this study follows.

The sohool board has the sole right ip acquiring a
slte for a new aohool or a new s8ite for an old school. In
the lattier cese, it has the suthorization to move the old
school Lo the new site and sell the o0ld ons.

Exproprietion snd appraisement of property according
te statutory provisions, ere allowed when there is lack of
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agreement with the lend owner. Crown lends may not be
expropriated dut may bhe gronted,

The school board has the right to scguire, take and
hold sll school property and singe it hea legal custody of
1%, the board must be the plaintiff in an sction of trespass
to the school.

The trustees may buy or sell school property on the
authorization of the district., ‘his includes the right to
bulld a seocond school or to build two schools simultanesouasly
ox the right of a consolidated board to sell the local
s¢hools o longer aedessary. KXo school may be selzed or
seld under lien. The board also has the right to rent
extra acovamodstion when it 1s needed.

The trustees have the right to c¢all school meatings,
exgept the first one and any spesial meeting for considering
estimeten of comsolidation,

The regular date set for meetings muat he observed,
otherwize the meeting is vold. The hour of the meeting,
being set by notiee, is directory. Neither a lste commonce-
aent of the mesting or a notice posted by two of the three
trustees will be sufficient cause to invelidate the meeting,

The trustees mast call any speciasl meeting that is
requisitioned by & majority of the ratepayers and they must
give a full report at easch anuual meeting. This report is
o the educstional conditicon of the distriet, the state of
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accounts end an estimnte of all corporate expendltures for
the eoming year,

Iirregularities at meetings should not be considered
cumulatively and any vete under misapprehension may be
declared invalld.

The board's most impertant funection 1s8 that of con-
tracting with teachers. Both probstionsry and continuing
contrasts should result from sorporate dse¢ision at regulsrly
oalled dboard meetings. 8ince contraocte are a control of an
isportant profession, it is very important thet they be
within. atatutory authority.

Ko sesrstary ¢an contrsot on behalf of the bourd,

Ko gontraet with an unlicensed teacher is valid, an
executed eontrest for a period of years may Ve considersd
valid eltbough not ia statutery form. If & superseding
sontract is lnvalid, the partiss are to be bound by the
original one. Luck of formalities in econtracting, such as
lack of minutes, lack of meeting or lack of seal, may bde
overlooked when there is evident and bons fide intention on
both sides., When & contraet is velid on the fece of it,
the appellents must prove invalidisy.

Trustees accepting more thsn one teacher's applicea-
tion ere liable to sll snd they mey be liabdle to pay for
Blght echool werk whem there is no comtraet at all.
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The rurdl trustees are respousible for bulgeting for
all salaries end olty or town boards are liable for payment
of salary, School boards beccase liadle for salery paid on
an invelid contraet. Almso they ere lisble for payment of
salary to teachsrs for all statutery teaohing days, sven
if acooamodation 1 tesporsrily unavailable.

Tesehers on probationary contracts may be dismissed
without reason, on proper notice., Those on contimulng
gontracts may desmand reason and s hearing.

A letter enquiring sbout evallability plus an affir-
mative reply does not constitute a contract for
re-engagement,

Kotioce of disamissal)l ie imperrtive unless complaints
are extremely seriocus and well founded. The dismissal
iteelf must issmue from a regular board meeting and notice
must be given by the eorporation within statutory time
limits. Thare cen be no dismicsal for leok of accommodation.

Agreements of the board with teschers' federations
soncerning dismisssls must be according to statutory
provisions.

Boards of reference offer some seourity to teachars
by allowing &« desand for reason and a hearing, which mey
be appesled to & supreme sourt, BSuch reason may be stated
generslly and demotion of position does not comstitute

disalissal,
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Tarough the aoguisition of sites snd aschool propsrty
and through the calling and reperting to achool meetings,
the board fulfills an lmportant part of ite responeibility
to the ratepayers. By contrecting with snd dlsmissing
teachers it makes the educantion of the ratepuysrs' children
possible.

With this exploration of the legal basis of the
board's representstive and managerisl funotions, the next
step 18 2 study of its responsibility to those for whom

the eduacational process is necesssry.



CHAPTER III

THE SCHOOL BOARD'S RESPONSIBILITY T0 THE CHILDEEN

In order to determine the legal basis of the school
boardts respomsibility to the childrem of the community,
one must study the ehild's right to free schooling,
asdequate accommodation and conveyance or the eest of edunoa-
tien in anether district, where this 1s necessary. Also,
the board's responsibility for the dlseipline and safety
of the ohildren must be considered,

The children's right to frse schooling, being the
reason for the school board's existence, must be studied
carefully to decide the limits of the board's responsibility.
This involves the provision of adequate accommodation so
that thers will be no diserimination against amy child.
Also it involves ocnveyance or the cost of education
outaide the distriet, mo that the ohild who does not live
within walking distance of the school may receive free
education. Onee provision has been made for asceommodating
the children one must study the ultimate responsibllity
for their discipline and safety im order that the purposes

of free sehooling may best be fulfilled,
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l. Free Schooling.

The right of ell children to free schooling is
studied by considering the school board's responsibility,
the lack of an acocurate definition of the word "resident",
the right of the child to free education and the importance
of this right e2 illustrated in spseial cases.

The school law orders the board of trustees to
provide free schooling for children of residents and rate-
payers in the distriet, between certain ages. For other
children the district receives tuitiom.l

The right of free schooling is the right of every
ekild snd not a matter dependent on the decision of eny
person. The Saskatchewan King's Bench, in Wilkinson v
Thomas et al, emphasized this when it stated that the right
of free schooling is the right of the child itself and not
something to be left to the discretion of its parents or the
sehool board. The court stated rfurther,

1 think it should be very clearly laid down

that in matters of law, matters so vital as the
right of a child to receive education in the school
and such matters as that, school trustees should
not undertake to proceed without consulting their
Bolicitor and counsel, and if they wish to do so,

they must take ghe risk of having to pay costs if
they are wrong.

1 Hew Brunswiek Sehools Aet, 1960, seo. 63,
2 Wilkinson v Thomas et al, (1928) 2 Western Weelly

Reports 700,
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™he word "resident"™ in the statutes has given rise
te much disagreement in spite of the faet that one clause
defines it negatively by saying that a child is not a
reslident if he lives in the distriet during the school term
enly and for the purpose eof attending scheol.a

In Ex parte ik bert, the supreme court
of New Brunswick says that, "The child may have a residence
sufficient to entitle it to sehool privileges independent

of the residen¢e of the parent."4

Also the decision of Ex parte Eil;orﬁ emphacizes
the lmportance of the residence of the shild., It states
that while & ohlld has only one domicile, he may have more
than one residence. In this case the father had moved his
family to town for the purpose of schooling. Although he
established a home in town, he himself lived part of the
time there and part of ths time on his farm. The court held
that a ¢hild may have a residence entitling it to sohool
privileges, independent of the residence of the parent.

To 1llustrate the importance attached to the adminis-
tration of the right of free sehcoling, there 1 a sult

8 NMew Brunswiek Hehools Aet, 1960, sec, 63{11).
, (1950) 1 Maritime

Provinces pw’aa ' 23 .

5 Bx parte Miller, (1897) 34 New Brunswick Reports
S18,
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for damages brought by parents agalnst a school board for
exeluding thelr unvacecinated ohildren from the schools,
In this case, Y v Snith's Falls Board of Eduogtion,

the decision reads, im part,

Parents have a prima gao%a right, 1n general
to have their =choel sge children edmitted to the
publie sochoals, 'The ehildren who have not been
vacolnated may be lawfully exeluded from the
s¢hools if the provisioms of the statutes in that
behalf are complied with, and since exelusion

involves deanial of a n;;g%ﬁggg;%,rignt, the 6
statutory proceedings must be rigidly feollowed.
Here, the statutes had not been followed so damages were

granted,

Again, in cesesa of ehildren being excluded for re-
fusal to salute the flag, such as in Donald v Hamilton
Beoard of Bducation’ and Rumen v Lethbridsze Sohool Board
Tristees,® the supreme courts of Ontario emd Alberta held
that the children were entitled to attend and refrain from
patrietic exercises., The latter decision held that the
right of the board to require patriotie exercises is

76

directory, not imperative, in that the permissive word "mey"™

is used.

P Eduestion

7 Bagg;ﬂ vy Hemilton Board of Education, {1945)
3 Dominion Law Reports 4234,

'ig Sehoel Board Trustees, (1943)

, (1922)
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In summary, the school board is responsible for
providing fres schooling to children of residents and
ratepayers. The right of free schooling is the right of
the ¢hild itsell and not a diseretiomary power of the trus-
tees or parents, Furthermore, 1t is considered to be such
an impeortant right that school boards are advised to employ
counsel in cessesz where there is any doubt,

The term "resldent® has led to much dissgreement,
The courts have decided that, for the purposes of schooling,
the child's residence may he independent of that of the
parents, that the ¢hlld may have more than one residence and
that residence in the district only during school term for
the purpose of sehooling does pot entitlie him to this right,

Unvaceinated children may be exeluded from schocl
if and only if the statutery provisions are carefully
followed, ©On the other hand, refusal to participate in
patrietic exercises is not suffiolent grounds for exelusion
from school, since the statute concerned is directive, not

imperative,
2, Acoommodation,

8ince the provision of accommodablon iz a necessary
adjunct to the right of free schooling, therefore a

discussion of this subject must follow.
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A study of it will include the sohosl board's right
to provide acoeommodation, the ultimate responsibility of
the province im thls respect, the power of the trustees
to assign pupils to departments and schools and, finally,
the board's power of forwarding applieations of distriet
e¢hildren for accommodation in veocational schools,

It is the duty of the board of truastees to provide
aeccommodation for all who are eligible for free schooling.

Ex parte Gg;lgggagg is & oase where one, Gallagher,
sought to have the trustees provide accommodation and
grant permits for schoeol admission to certain children
residing in the town for whom he wae acting as guardian,
The New Brunswick supreme court held that if this was not
done & mandamus would lie,

Re Mceleod snd Tey School Trusteesl® resulted in
mendenus issued by the supreme court to compel the trustees
to provide a school hpause,

The deoisicn of Rb Medora Schoel Seotion No, 431

affirmed the power of the board of trustees to establish

9 Ex parte Gsllagher, (1892) 31 FNew Brunaswlck
Reports 472,

10 Re Moleod and Tay Scheol Trustees, (1907) 10
Ontario Weekly Reporter 649.

11 Re Madors School SBection Ne, 4, (1911) 23 Omtario
Law Reports 523,
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more tham one school in a district in order to supply

accoamodation to all the ohildren.

e case, Henchel v Board of Medleoine Hat Sehool
Divi 0. 4 2 arose because the plaintiff's children
were refused sechooling on the grounds that the mother had
established residence in town for the purpose of educating
her ehildrenm while the father remsined on his farm in the
country. The court held that after & year in Mediolne Hat,
residence had been established and the school board must
provide asccommodation. ‘The decision states that since
there 18 no statutory method of enforolng thls right of the
children, the common law can be resorted to for the
sppropriate remedy.

e ultimate respconsibility for provision of accom-
modation and free sechoolimg lies in the province. This is

f{llustrated in the ocase of_ MeLeod v The Board of School
Trustees o eheel Distriet Mo, 20 AD 13 which

arese out of a dispute between the school board amd the
municipal ¢ouncil, The plea of the schoel board was impossi-
bility of free sehcoling for scme, because of lack of funds.
The British Columbis ocourt of appeal held that,
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The major respomsibility for the esducatlon of
the children rests upon the province, Therefore
in case of an impasse there is a duty upon the
sohool board to aet in the interest of the ochildrem,
in a manner that would enable the province to assume
its major responsibility, The trustees should have
resigned and let the provines appoint an official
trustee., In its disoriminative sctions and failure
to carry out the statutes 1t is subject to
mandamus,

While the eppointment of an official trustee in New
Brunswick is different from the appointment in British
Golumbla, this case emphesizes the focus of responsibility
and the importance which the courts attach to free schooling
and the prétlaion of aocommodation,

The statutes state,

The board of sehool trustees shall regulate

from time to time with the ald of the teachers,
et A R SR

This is a dlscretionary responsibility, as may be
seen in Thurgood v Vigneau et a;.lﬁ In this case, an action
for damages wes brought against the trustees for fallure
to provide school privileges., Actually, bocause of over.
crowding, the trustees had rentad rooms in a neighboring

convent and engaged members of the order, who were qualified

15 New Brunswiek Hohools Act, 1960, sec., 63(13).
16 ¢y Vignea al, (1929) 4 Dominion Law

Reports 857.‘(AA'
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teachera, to imstruct the pupils in these rooms. The
deughter of the plaintiff was assigned to one of these
¢lasaes whereupon the sult arose, The supreme court of Nova
S8eotia held that the rooms were rented beozuse 1t was neces-
sary and the word "neeessary® means "necessary im the judg-
ment of the trustees”, IMoreover, the court stated that this
was a matter of internel menagement te be left to the discre-

tion of the trustees and the court had mo right to interfere.

& parent maintained the right of his ¢hild to attend the
nearer of two schools in the distriot., The trustees had
passed a by-law asaigning certain children t¢ each of the
twe schools, thus determining the sobool which the plalntiff's
ehildren must attend., The Baskatohewan supreme court de-
oreed that the statutes give the trustees the right to pro-
vide scocommodation and the management of the sehool. This
implies the decision es to who shall attend which aschool,

One diascretionary power of the trustees in s dis-
triet without a vocational sochoel is to send the spplication

of a ehild, who wants e vooational education, to such a
la

sohool in another districs.
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Where a local board refused to send sush an eppli-
cation, the vooational board authorized attendance at one
of the Frederiocton schools., In Frederloton Sc¢ Truptees
v Kingsclear Sohool Trustees,lg the supreme court ruled
that the authorization of the voecational board was without
Jurisdletion., Therefore, the loecal board was not responsible
for paying the tuition.

In summary, it is mendatory that the sc¢hool board
supply accommodation for all eligible to attemd sechool,

A mandsmus will be issued to compel this or to force the
building of a scheol for this purpose. The board has the
legal right to bulld more than one sohool if such is needed.
8ince there is no statutory method of enforeing this duty,
all disputes must ke settled in ecourt,

The ultimate responsibllity for acecommodation and
free schooling lies in the province and im cases where the
trustees canmot fulfill thelir obligations, they should make
it pesaible for the province to assume this respomsibility.

This can be done by the appelntment of an offieial trustee
to administer the right of free sohoeling, for example,

where diserimination arises from lack of funds,

19 Fredericton School Trustees v sclear School
Trustees , (1928; 4 Dominlion %aw %eports 13, o
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it 18 a discretionary power of the trustees to

assign pupils to departments and schools. Since the statu-
tes order the provision of accommedation and give them the
management of the schools, this mekes the assignment of
pupils a matter of internal menagement im whiech the courte
will not interfere, Another discretionary power of the
truatees 1s to forward applications of childrem for accom-
modation im vocational scheools, where none exist in the

distriet,
3, Conveyance,

8ince conveyance iz assumed as a necesssry part of
providing aceommodatiorn and free schooling, it will be dis-
cussed under the fellowing headinge: the responsibilities of
the school board with respeet to canveyancé; two rules con-
cerning distance limits; and the responsibility of the
trustees for the cost of schooling where conveyance is not
possible or praotical.

Conveyance, where necessary, is understood as part
of the right of free sohooling. The board's responsibilities

in this respest are emphesized in Ivler et al v Ardsth
School zzggteaa.ze In thiz case, the Saskatchewan court

Tyle al v Ardath Sohool Trustees, (1935) 2
Dominion Lew Reports 814, -
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held that the board sontrolled the route, that the centraet
¢ould not be aassigned by the driver without consent and that
the performance of the ocontract was sudbjeet to departmental
rule.

The board is responsible for seeing that pupils will
be carried with safety. Henee it is responsible for any
negleot by its employees in effecting suceh conveyal.

Two courts have set rules concerning distance
limits. Rex ex rel. Wells v Green®l was a oase in whioh the
piaintiff wished to have his childrem conveyed to sechool.
The Menitoba HKing's Benoch ruled thet the distance be
mzasured from door to door., Om suoch measurement, 1t was
found that the childrem inm guestion lived two feet short of
the required distsnce, Since the trustees had scted with
111-will the court held that the children be conveyed, even
if the distance was shert,

The same court held, in Hex rel, Ko
Bluff Schoel Distriet,®2 that 1t 1s mot the imtention of
the statute to provide transpertation from the very doer
of the pupil'’s home, The Judge Btated thut merely because
the ehildren hed to walk ninety rods to reach the sohosl

1y

I3
ol S

22 %
{1987) % Dominion

AW &
e
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bus was no ground for requliring prevision of additional
trensportation, se they cculd be picked up directly im fronpt
of their home.

Where conveyance ig not feasible, the school board
is responsible for the education of the ohildren concernsd
at a sehool outside the distriet,

The court of Queen's Benoh, in Perreault v
Eininiste School Unit Mo, 55,23 held that where conveyanoe
is impoasible it is the trustees' duty te provide education
outside the district at thelr expense, This is not =
matter of discretion but 2 right of the parent or guardian
in return rfor the taxes he munst pay. Since the father was
obliged to send his children outside the district for educa-
tlon, he was entitled to damages and elso to a declaration
that he was to have his children educated ocutside the
distriet at the expense of the school board as long as the
present conditions prevalled,

In Ridings v Blmburst School Trustaes,34 the plain-
tiff*'s ohildren attended Elmhurst school until 1t was closed.
All of the children except those of the plelntiff were con-
veyed to the next district; the exception being on the ground

23 ?ﬁrr%g;t vy Kininiste Sehool Unit No, 55, (19%56)
20 Westerm Weekly keports 145,

24 Ridings v Elmburst Sehool Trustees, (1987) &
Dominion Law Reports 179.
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that Mre, Ridinges owned property and pald taxes in the next
distriet, The latter oconveyed the children herself and sued
for cost of transportatiom. The Saskateohewan court of
appeal issued a mandamus oompelling the defendant to pay

the ¢osts sinece the provisien of education includes
conveyanee,

In summery, the school board is responsible for
conveysnse of all ohildrem living beyond the legal distance,
It has eontrol of the route and must see that asll depart-
mental rules with respect to conveyance are carried out, No
contract can be assigned by the driver without proper
authority and the school board is responsible for any
negleet of the driver.

In determining whether ehlldren may be conveyed,
the distance may be measured from door te door but they
must not expect to be transported from dcor to door or evea
from gate to gate,

e trustees are responsible for the cost of educa-
tion in another district whem conveyance is impossible., This

i 2 right of the parents in returam for the taxes they pay.
4, Diseipline of the Children,

S8ince the trustees are ultimately responsible far
diszeipline in the school, thelr rights and those of the
teagher must be studied, This section includes the rights



RESPONBIRILITY T0 THE CHILDREN &v

of the trustees and teachers with respect to suspension op
axpulsion of puplls, the attitude of the courts in cases
concerning this and the right of the teacher when ordered
to susgpend a pupil.

Acoording to school law,

The board of schoel trustees shall suspend or
expel any pupil from school whom the teacher may
report to the trustess as persistently dimobedient
persistently refusing to 4o assigned school work
or addioted to any vice likely to affsct in-

Juriously the charseter of other pupils, until
the trustees and teacher sggll receive from such
puplil assurenoe of reforam.

Also cne of the regulations concerning the prsotlise

of diseipline of the teacher ssys,

The teacher, or in the cese of s graded achool,
the prinsipal, shall have er to suspend any
pupil gulliy of flsgrsnt misconduct or gross
4l sobedience., Any suspsusion shall be at cnce
reported in writing to the board of school trusteas,
who may confirm, medify or remove suoh suspension,26

Thus a teacher may either suspend & pupil and hope

for coufirmation of such action by the trustees or report

the mmtter %¢ the trustees, leaving them to take aotion.

In either cese, the trustess have the ultimate suthority.
The courts take s very strict attitude towsrds the

trustess' rights in the m@ttar of sxpulsion or suspension.
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In Re MoCallum and Board of Public School Trustees
of Section 6, Township of B;ant,87 the court of Queen's
Bench held that the mandamus to compel the trustees apd
teacher to readmit the pupil, although the suspensicn was
illegal, must be refused, sinece it would probably result in
breaking down the authority of the teacher,

In this case the court followed, in part, an unre-
ported case, Re Yuil .28 which maintained that an application
for mandamus would not lie to correect a supposed errocr of
the teacher or trustees in a matter of diseipline. Such an
applioation waa practically an appeal from the deocision of
the teacher and trustees,

In Finlayson et al v Powell et g;,ag when two boys
stayed away from schosl because they did not like the tea~
cher's method, the appellate division of the supreme court
of Alberta called this wilful opposition te authority and
maintained that 1t was not only the teacher's right but his

duty to suspend them even if their conduct amounted to
truancy as defined by law.

29 Re McCallum and Board of Public Sehool Trustees of
Section 6,Township of Brant, (1889) 17 Onterio Reports 451,

28 Re Yuill, clited in Re MoCellum and Board o
Public Sehool Trustees of Section 6, i%ygsgip of Brant, (1s882)
17 Ontarlo Reports 451,

29 %&WM, (1926) 1 Western
Weekly Reports 938.
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The teacher must abide by the board's decision with
respest to suspension and teach the child when he is

allowed to return. The common pleas division of the Ontario

supreme court, in Be Minister of Education amd McIntyre v
Blanchsard Publie Sicheol Trustegs et gl,ao dismissed the
action against the trustees because the teacher had not asted

urder their direction with respect to the return of the
suspended pupil.

It was decided that the trustees had the right to
suspend the pupil and their action could not be questioned
unless malice could be shown. The court also deoreed that
this is a Judielial fumoction of the trustees and the proper
remedy is by mandamus, not by a sult for damages.

The teacher does not have to suspend a pupil on order
of the trustees if he ha# no cause to do so, In Leclere v
Trustees of Perigord Sehool Distriet No, §50.51 the trustees
ordered the teacher to suspend a pupil and the teacher,
having ne reason, refused, 48 a result, the Saskatchewan
ecourt of appeal held that the teacher's action was justified.
It was the duty of the defendant to suspend or expel a child

if there was a good reason for 1it,

50 Re ste T Educstion and tyre aneh
Publio Schoe stees et al, (1886) 11 Ontario Reports 43@.

31 Leglere v stees of Perigord School District
No. 850, (lﬁﬂﬁi 3 D@min%an Law Reports 578, !
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In summary, the trustees may suspend or expel any
ehild from school for persistent disobedience or flagrant
mlseonduct, The teacher or prinecipal may suspend a pupil
for the same reascns and themn report the same to the school
board who will confirm or set aside the suspension.

Parents mey seek a writ of mandamus to have the
suspenfion overruled but mey not bring a suit for damages,
The courts consider this as practically an appeal from the
authority of the trustees and teacher, and as a threat to
the teacher's suthority. Thersfore, they take a very striect
view of such a ease and practically never comply with the
plaintirfts desire.

Continued absence of a ehild from sechool besgause of
his feelings towards the teacher is considered not as truaney
but as grounds for suspension.

8ince the right of the trustees to suspend or expel
iz a Judicial right it cannot be gquestionad unless malice
cag be shown,

The teascher cannot be compelled by the trustees to

suspend a pupil if he has no cause to de so.
5., Safety of the Children.

The school board's respoasibility for the puplls
extends in a very important way to thelr safety while in

attendance at schoel. This responsibility will be studied
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by considering cases involving aceidents outside the school
grounds, on the grounds, at games, in the gympasium and

from the use of feulty apparatus, The standard of care of
the children and the legsl liability of the school board will
be determined,

The regulations provide for the teacher's supervision
of children end care and repair of sll school property that
might cause amn injury to them,>2 Nevertheless, the care of
ehildren at school 1s the ultimate responsibility of the
scheol board, as can be seen from the many suits for damages
resulting from injuries to the e¢hildren,

The trustees, as public officers, have a certain
statutory protection in such eases, The ¢lsuse reads,

Ne action shall bs brought (...) for anything

done by virtue of the office of trustees or
gsecretary unless within three months after the act
conmitted, and upom one month's previous notice
thereof im writing,3®

A study of more than twenty cases in the supreme
courts of Canada dspiects certain limits to the board's res-
ponsibilities, Pirst, cases concerning injuries to children

on the way to and from school will be considsred.

ations Resr
Aet, 1959, regulation 17

33 New Brunswiek Sehools Aet, 1960, see, 71,



RESPONSIRILITY TO THE OHILDREN 92

in te oard of Sehool Trupgtees of North
Yapoeuver,5* the British Columbia court of appeal held that
the sohool board is mot liable for imjurles caused to a
pupil while on the highway close to but outside the school
grounds, by the falling of a dead tree which stood on the
property of a third person. The only control retained over
ehildren beyond the school grounds is diseiplinary.

Pearson v Vaneouver Board of Sehool Trustees et 2155
is a simliler case and the decision includes the fact that
an informal motice sent to the solicltor of the sehool board
is sdequate notice of aetion. It 1s sufficient 1if the notice
fairly and reasonably discleses the ground of complaelnt,

The decision of Edmondson ¥ Moose Jaw Sehoel
Prustees®® coneerning an injury on the grounds after school,
carries the polnt rfurther, The SBaskatchewan court of appeal
stated that the trustees are not insurers of the safety of
ehildren going to or returning from sehool., The respondent's
duty was to g0 home end he had no right to be on the school
grounds,

35 ?egrag% y_Vaneouyer Bmaid of School Trustees et al,
{1941) 3 Western Weekly Heportis 874,
. &6 Edmondson v Moose Jaw Schoel Trustees, (1920)
55 ﬂgﬂiuiﬂn Law Reports 563,
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The ole whish ceused the injury to the onlooker
was not dangerous for the purpose for whioch it was supposed
to be used.

The reason that the board was not llable is em-
bodied im the prineciple that school childrem are not
licensees but, at least, invitees. The responsibility of
an oecupier of premises towards invitees is to take reason-
able care to prevent injuriss from possibly hidden causes,
of whioch the oceupier is aware or ocught to be aware.

Meny cases concerning lnjurlies acquired in games and
gyzmnesium exereises have been declded ip the courts. The
questions of negligence and supervision are invelved here.

The case of Levine v Board of BEduecatlion of the City
ef ;grente57 concerne an injury contracted during z game.
The Ontario court of appesl declded that the board was
acting virtute offieil, in thgt it was authorized to hold
games, The Judges stated that education includes exercise of
the body as well as of the mind. 'The board was not gullty
of. negligence and, moereover, the action was not brought
within the required time.

The decision of Murray et sl v Belleville Board of
Bducation® deoreed that the board of trustees is not liable

38 Murray et al v Belleviile Board of Education,
(1943) 1 Dominion Law Reports 494.
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fer accidents in & gymnasium when the instruetor is compe-
tent and the pupll has been coached in the exercise, It is
not negligence to permit a pupil to take part in an exercise
in which there is an element of danger 1f he has bsen pro-
gressively traimed to avold such danger and the exercise is
one reasomably suitable to his age and sondition, physical
and mentsal,
The British Columbla eourt of appeal in Gard v

Board of Sehool Trustees ef Duncan®® siated that am injury
from playing games will not esteblish breueh of duty unless
it can be proved that more adequate supervision would have
prevented the imnjury. This would be difficult to prove.

Hall et 2l v Thompgon et & ,40 resulting from an
injury in wrestling, followed the preceding decision with
respect to supervision amd established that if there were
liability it would lie in the board of trustees, not the
teacher.

Cases involving injuries to children om the play-

grounds will next be considered.

3¢ Gard v Board of Sehoo)l Trustees of Duncenm, (1946)
2 DPominpion Law Reports 441,

al, (1952) 4 Dominion

4 OMPE
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Dyer v Halifex School QQM&&EB&OQ@TE,Ql regarding

an injury in the schoeol yard, followed the above ressoning
concerning supervision, toe. The acclident was not of a
foreseeable sharacter so that greater supervisiom would have
prevented 1%,

Goncerming en aecident sustalned while playing with
lumber in the school yard, the desision of Lopgphee ¥
Shediae Board of Egggteeg43 inecluded the mecessity of notice
not enly in c¢ases involving mis-feasance but elso in
not-foasapée on the part of the trustees,

T™e plaintiff pleaded that the necessity of notice
d1d net apply when the corporation was sued and that the
Limitation of Aotione 20t4% extends the limitation period
in the case of imfancy. The eourt ruled the former plea
unstatutory and the latuer plea not applicable since the
gehool law exe¢ludes ihls act.

Where a child was injured on the grounds before
presenting himself to the teacher in the morning, the

Saskatchewan King's Bench, in Koch et sl v Stoneferm

24 Dominion Law Reporte (84) 723.

43 Limitatio Aetions fAet, Revized Statutes of
Hew Brunswick, ”1'%5%3, eap. 135, sec. 18,
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School Distriet, stated,
No clalm for deamages will lie against a board
in cases of mere non-feasance except where it is
established that they negligently falled to
g:;igzt.gndiﬁszg*the plaintiff whioch the act
Thus, in non-feasance, negligence must be proved,
Another injury om sehool premises led to the case of
urhem et al v Publie Sehool Board of Township Bfhool Area
of Nerth oxford,4S The deoision of the ecourt of appsal
distinguished between inherent and potential damger. In the
case of the latter the defemdant 1s responsible eonly if the
eonsequences are reasonably foreseeable. Potential danger
was involved here but the board of trustees d4id not become
liable even though the grounds were in an untidy comdition
through the presence of debris, This was due to the fact
that there was no csusal conmectlonm betwesen the condition
of the yard and the injury.
In Wiggins v Colchester South Publio School Beara,4®
although the sehool premises were proved to be unsanitary,

the board did not become liable since the resulting

ch et v Stonefarm Sohool Distriet, {1940)
2 Dominion Law Heports 602,

(1922) 23 Onmtario Weskiy TR
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illness of a ohild could not be proved to stem from this
cause,

e standard of ocare of the ochildren will next be
studied,

any cese decisions, such as im Butterworth et al
Y Ottawa Collegiste Inatitute Boarﬂ,*’ Ellls et al v Moose

aw Public Sehool Distriet Trustees snd Blondin Roofi

Produects L't'd,48 and Adams v Board of Sehool Commissioners
for the Gity of gg;izg§,49 reiterate the standard of care
established in Williems vy Bady. In this case Lord Esher
said, "The achoolmaster 1s bound to take sueh care of his
boys as a ocareful father would take of his boys (...)."50
This involves supervision according to age, with teen-age
children being responsible for exercising reasonable
intelligence and care for their own safety.

In proving megligence it must be shown that with

more supervision, the imjury would net have been sustained

47 Butterworth et Ottawa Collegiate Institute
Board, (1940i Ontaric Weaﬁfy'motes E%a




RESPORSIBILITY T0 THE CHILDREN 08

apd that the danger 1s one of which the master knows or
ought to know. Moreover, the responsibility of the sehool
board cannot be delegated,

in e v Gale and Vanoouver Sohool Trustees,Sl
a ehild on the school grounds backed inte an en-soming oar

proceeding up the drive. The British Columbis court of
appeal distinguished among origimal, contributory and
nltimate negligence. Since the plaintlff was gulliy of
ultimate negligence and the defendant, Gule, was gullty of

contributory negligence, the demages were spllt and Gale

made respomsible for half the sum scught, Actiom egeinst
the board of trustees vase dismissed,

A recent case shows the court's attitude of the
present day, concerning supervislon., The decision of the
Manitoba eourt of appeal, in Sehad

following stateament,




RESPONSIBILITY T0 THE CHILIREN 99

The court's realization of the mecessity of
developing a sense of responsibility in children
has led to a changing attitude and a more practical
approach to the question of supervision by school
authorities., While there is a duty te supervise
c¢ertain activities, suoch duty bears some relatlon
to the age of the pupils, the speoial circum-
stances of each case and, partioularly, the type
ef aotivity. (...) One of the most important aims
of education is to develep a sense of responsibility
on the part of pupils, personal responsibility for
thelr individual actions and = realiza&%@n of the
persocnal conssquences of such soetions.

With this attitude of the court the distinction
between contributory and ultimate negligence on the part
of the plaintiff, becomes inereasingly important,

One rule of the courts involved in the establishment
of 1liability is that ef res ipsa lequitur,

In Serimgecur v Board of Management of Canadisn
Distriet of the Americem Lutheran Church® and in Ellls
et al v Moose Jaw Fublie Sehoeol District Trustees and
Blondin Roofing Products L‘t'd55 the courts held that the
rule of res ipsa logquitur d4id nmot apply. The rule applies
when the injurious ageney i under the sole management of

shool Distriet No. 1
ports B&77.
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the defendant and the accldent would not result if those
who have the management used proper care,

When the rule dces apply, the onus is on the
defendant to satisfy the court that he has not been
negligent,

In Brost and Brost v Tilley SBohool Distrie ,55
although the dootrine of res ipsa loguitur 4id not apply,
8till the evidence was sufficlent to shift to the defendants
the burden of showing reasonable supervision, The Alberta
supreme court held that the standard of care is of a higher
degree than that of an invitee since the ehild is compelled
to go teo school., If there is a foreseeable rlsk whieh is a
real one, there is a duty on the part of those responsible
to guard against it even though the actuasl damage c¢annot
be foreseen,

Although the school board iz not ordinarily respon-
sible for acts of contractors, its responsibility cannot be
completely delegated where acts of the contractor affect
the children's safety. This 1s seen in Ellis et al v Moose

aw Public Sehoo triet Trustees and A _Roofi

Produots L'§'457 where a contractor was lnvolved. Both the

56 Brost and Brost ¥ ay Scho. istriet, (1955)
3 Deominion eports 159,

Roof Lng
697,

feports
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board and the eontractor were made responsible for an
aceident caused by a boy swinging on a rope which had been
attached to the roof of the school by the contractor,

The board is responsible for any esocident caused
by apparatus in need of repalr., In Schultz v Grasswpld
School Trusteea,sa the hoard was responsible because play
ground equipment in need of repair was the cause of an
aceident, The board attempted, but in vain, to shift the
respensibllity by produecing the inspeetor's report,

Inspection of dangerous articles is involved in the
next case, Walton v Vancouver Sehoel Tbugteessg resulted
from a shooting zceident, 'The British Columbia court of
appeal held the board respomsible becsuse the teacher in
charge of the competitior had allowed the use of a gun
without imspection and competent supervision. The decision
stated that im the case of articles dangerous in themselves,
there is a pecullar duty to take precasutlion imposed on
those who send forth or inetal such articles when it is
necezsarily the case that other parties will come within
their proximity.

58 Beohultz v Grasswold School Trustees, (1930)
8 Pominion Law Reports 600.
59 Ve : ; Proghes

Vel toz ancouye ep, (1924)
2 Pominien Law Reports 387 ’
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There were only two of the more than twenty cases
where & teacher was held liable for injuries to school
childrea.

was badly burned im trying te light a gas stove for the pur-

poss of heating soup for the teascher's luncth, The Onterio
high ccurt held the trustees responsible for authorizing

the serving of hot lunches, But the teacher was also res-
ponsible sinee she was the ons who wanted the soup on this
particular day. Henoce 1t wes a private act, under a private
aathority. Also, since it was not 2 statutory ast, the

plea of the defendants, of lack of notice, was not allowed,

of Trustees et g;,°1 sotion was brought for damages when a
child was injured on a bus trip taken by the sechcol under
the supervision of a temcher, Since the half-holidey was
unsubhorized by the trustessz and negligence was proved,
the Cntsrio high court hszld the tescher responsible,

In summary, while the teacher hes the care and

supervision of the children at school, the school board is
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legally responsible for their safety. The only exception is
that the teacher assumes the respomsibility when acting
outside statutory authorlity.

As public officers, the board members have the
right of notice in case of court action and the suit for
damages must be brought within a certain time. This holds
in the case of non-feasance ag well as misfeasance, The
Limitations of Actlons Act does not remove the neeessity
of dbringing action within the time set by the Bechools Aot.
The notice may be an informel one writtem to their
solicitor a8 long as 1t zets forth the grounds of the
compleaint.

‘The board is not responsidle for aeccidents ococurring
outside the school grounds, on the way to and from school
or on the school grounds after sehool hours.

It is not responsible for acoldents due to games,
provided there is mdequate supervision, Nelther is it liable
for accidents from exercises in the gymnesium if the children
have been progressively trained and the exercise is suitable
to the age level,

The board is liable for acclidents resulting from
faulty epperatus or from those ocourring om the school
grounds and dwe to lack of supervision or inadequate

supervision,
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The stardard of care is that of a careful father
and the regponsibility is somewhat grester than that of an
oceupier to an invitee; that is, reasonable care from causes
of whioh the occupler is or ought to be aware, This inp-
volves supervision aceording to the age of the pupll, the
type of ectivity and the eircumstances of the case, All
children are expected to assume some responaibility for
thelr own safety, the amcunt depending on age. If they are
guilty of ultimete negligence the damages will, at least,
be reduced.

In deciding ceses, the court considers whether the
injury was due to inherent or potential danger. In the
¢case of the latter, it must be proved that the conssquences
were foreseeable. The court also decides acoording to whether
the prineiple of res ipss leguitur spplies. If it does, this
means that the injuricus sgeney wes under the sole manage-
ment of the defendant and the aeccident would not have oceurred
with proper care., When the prineliple appliesg the defemdant
has to prove lack of negligencs,

The defendent will be proved guilty in the case of
misfeasence and may be proved se¢ in the case of non-feasance,

if negligence ip involved.

To sum up the legal basis of the trustees' respon-
8ibility to the childrem, the following facts may be

given.
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Every child of a resident or ratepayer has the
right to free schooling and ths schcol board is responsible
for providing it, The term "resident" has no set definition
but 1t has been decided that the ¢hild may for the purposes
of schooling have a residence independent of the parent's
residence, Also he may have more than one residence.

The right of free schooling is so important that
the board must sesk eounsel whem uncertein. Unvaccinated
ochildren c¢an be exeluded only under statutory procedure
and refusal to partake in patriotic exercises will not
exclude one,

T™e board must provide sufficient esc¢commodation or
be subject to a writ of mandamus foroing the building of a
sehool or renting extra rooms,

The ultimete responsibility for fres schoeling and
accommodation lies 1n the province and the latter should be
given the chence to assume this when disorimination occurs
and the board ies unable to cope with it, 2 solution, in
such s case, 1s the appointment of an offieisl trustee.

The right of the trustees to assign pupils to departs-
ments and schools is a dlscretiomary right and the sourts
will not interfere., Another such right is that of forwarding
applisations of those wishing a vocationsl education %o a
distriet where sgueh is provided,
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The board's responsibility for conveyance of chil-
dren living a set distance from the school involves comtrol
of the route, seeing that departmental rules are obeyed and
liability for azny negligence of the driver, Conveyal dis-
tanee may be measured from door to door but actual conveyance
may not even be from gate to gate, If conveyance is
impossible or impractical the hoard will become finanecislly
responsible for sechooling in another distriet,

The teacher or prineipsl may suspend a child for
persistent dlsobedience or flegrsnt misconduet, Buch a
decision must be confirmed by the trustees, or the teacher
may leave the suspension to the trustees who have a judicial
right in such cases, The court's method of overruling such
action is by writ of msndemus., But sinoce this slmost amounts
to an appeal from the trustees’ and teachers' authority, the
eourts will not grant such en order unless malice can bhe
shown,

Continned absence from school becsuse of the ochild's
gttitude to the teacher should bring suspension rather than
being considered as truanocy, The teacher cannot be compelled
to puspend without experiencing cause to do so,

The board is legally responsible for the safety of
sehoel ehildren except where the teacher has meted without
statutory authority and this responsibllity cannet be
delegated to agent or comtractor, If action is brought, it
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must be within & set time and the trustees have the right
of notise, selther in a case of misfeasence or non-feassnce,
The notice may be informal and sent to their soliel tor. It
nust state the grounds for action.

The trustees are not responsible for injJury outside
the school grounds, on the grounds after school or on the
grounds when supervision is not authorized. Also they are
not liable for injuries due to games that are adequately
supervised or due to gymmasium exercises where proper
training has been given. They are respomsible for injuries
dus to faulty spparatus or inasdequate supervision.

The standard of care is that of a careful father
and the responsibility is somewhat more than that due an
invitee by an ocoupier. Supervision and the responsibllity
of the child must both be according to age and the type of
aetivity.

In the case of potential danger 1t must be proved
that the defendant should have foreseen the outcome. If the
principle of res ipse loquitur applies, lack of negligence
must be proved. Also, in a case of non-feasanoce,
megligence muat be proved,

Having studied the responsibility of the trustees
for provislion of free sechooling, adequate accommodation,
conveyance where nec¢easary, the discipline of the sehool

and safety of the ochildren, the legal foundation of their
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dutlies apd rights in this respect has beon determined.
With the basis of the board's responsibllity to ratepayers
and ehildren set forth, thelr powere in contreeting and
finaneing for the dutlies thus involved must now be

consldered.



CHAPTER IV

POWERS OF THE SCHOOL BOARD IN CONTRACTING ARD FINANCING

in omMer to study the sohool board's responeibility
in contracting and fisemeing, it is nscessery to consider
statutory authority in contraoting, the formelitieg of eon-
traeting, legal authority in finameing, relations of the
board with the munieipal council or county finance board
and the statutory right te borrow.

8ince the board iz & mon-trading corporation its

suthority in eontracting 1s exactly limited to power
derived from the sehool law, Therefore, it 1s lmportant te

distinguish carefully between ultrs yires snd iatra vires
¢ontraots. Agaln; sinoce & lack of some of the formalities
may invelidate & sohool beard contract, one must determine
which of these are meroly dirsstory and which are impera-
tive. One must also explore the legal autherlty of the
board in finanoing for the expenses of operating the sohools,
Evolving from this 13 e study of the boerd's relations with
that particular eerporstion which makes the money aveilable,
In borrowing, as in sontradting, the board's authority is

determined by statutury power, Thus, the limite and
satherity in this respect must be exmolly deternined.
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1. 8tatutory Authority in Comtracting.

4 study of the board's authority in centraoting
must inolude e desterminetion of that for which it may
legally contruet, the necessity of money to cover the obli-
getion involved ia the contract, when recevery mey be made
on an ultra vires ¢ontract, a limitation on the trustee's
right to contract amd rules eonceraing the bond offered by
& ¢ontraetor,

Besldea the right to coniraet with teachers snd
ot;or personnel, trustees may contract for the ersotionm,
repair and furnishing of sohool builﬁinan.l Thie is the
extent of their power in ccontracting.

Aceording to ths statutes, trustess will become
pesrsonally liable for any nmon-fulfillment of aantr&aﬁs.a

21) contracts must be within stetutoery authority.

ggggﬂgggg,a a ocounty sohool seotion made an sgresment with
the oity board eoncerning the admission of ohildren of the
former to schools of the latter, The Ontario supreme court

ey lQGO' ped, 61(3,;
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held that sueh an sgreement was mot authorized and the faet
that it was approved by the Hinister of sducation 4id not
meke velid that whioh was invalid,

4 Jarnegin v fm;a;;d,‘ two of the trus-
teaa agreed teo work on the repair of the school bullding.
In this case, the work was such as the board msy contract

for, 80 the money paid feor the services oould not be re-
cgvered. The court remarked that if the board had spent
mensy for purposes other than those allowed by the atatutes,
the asembers of the board who voted for the same and sano-
ticned the illegel action would be liable for the same,
&ince trustess may not be respnerated, those who 4id the work
leave themselves open %0 guo warrasto proceedings.

It ie post important thet no contraet be made for
work until there is money to cover the obligation,

The decision of the Onterio chencery division, in

mith v Fort Williss Schoel Board et A;,s held that any
contract for building & schoel house 1 ultra vires until

the necessary funds have besen provided sccording to the
statutes end no school board can contraot for any work

iavolving a greater sum than that previded. Hence, an

ndlay, (1932) 3 Western

B, ¢ (13@5)



CONTRACTING AND FINMNCING 112

injunotion was granted sgeinst the trustees to restrain
thea from bullding end they were ordered to repay the sums
already paid to the eontragtors. The judge aesid,

I think {t highly necessary that none of the
gafeguards which the legisleture has thought fit
te interpose betwsen the zsal or the possible
extravagance ¢of achool boerds, and the publio
whioh is to find the money shell be disregarﬂsd.“

other hand, the Ontarie weekly court held the sontract for
purchase of a site to be intra vires slthough the money
raised by dedantures did not cover the necessary sum. This
was dus to ths faot that the bdoard would be receiving extra
soney from the sale of the ¢ld sehool house.

Recovery may in some ¢ases be made on nltrs vires
¢ontraets, although in mest cases thie i8 not so.

In Provyimelsl Bank ¢ da ¥ Truste
gggzgggs_ggzﬂz.a the Hew Brunswiek supreme eourt held that
an ultre vires comtract is in the same ocategory ae an

illegal contraet and there ocsn be mo recovery on it sxoept
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where money is involved and this money is used to psy
existing or future liabilities of the defendant acrporation.
¥Where a school board contracted with an arohitest
for pleans for a school house and leter the building propossl
was dsfeated by the ratepaysrs, the supreme court, in Hutton
Barton Sghoo) T ;s,’ sntitled the sarchitect to re-
eover upon & guantum merult. The damages were limited to &

sus coverinz work nedeasary for the purposes in respest of

which the defendents at the tims had power to ebligate
themselves. The trustees had not scted within statutory
powers in hiring the arohiteot beocsuse no mesting of the
ratepayers had made a decision to dulld,

previocus trustees had awsrded an $800 contraect for building
& school. When it was partly finished, the contraetor de-
faulted and the bullding was finished by one of the trustees
whoe used scheol funds for this purpose, without authoriza.
tion. The present boasrd sued to recover the funds, It was
held by the court that,

¥ Button v
Weekly NHotes 3058

10 Vagaer Behool Distrist Gorpor
{1911) 18 Western Law Reporter 147.
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0fricers of corporations who sdvance monsy for
negessary corporete sxpenses, though the trenssetion
is ultra vires, in the sense that it 1z not suthorized,
may be subrogated to the rights of the creditors
whose claims are paid out of the money so advanosd 11
The plaintiffs could not regover, as they had ratifisd end
adopted the work done by the defendant,
The bond of the comtragtor, sccepted by the sehool
board, must be asecording to the terms of the sontreect.

=L 1‘2 WRE 8 cage

brought by & contractor for demeges againszt the sehool bourd
because he was not allowed to hbulld, after signing & con-
treot te 4o so. The board objscted to the bond offered by
the eontraustor beeczuse it was not that of s bonding company.
Also the style snd title of the school boerd were
izeorrectly stated in the bond. |

e Baskatehewan supreme court held that the bond
was not invelldated by thiz irregularity =nd that the
plaintiff sust prove the bond to be in cumplianee with the
teras of the oontrast, He 414 sc znd wap awarded damnzes
for loss of profit snd loss due %o inourring lishbilities in

preparation for the construction.
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Trusteos are not to have 2 personal interest in any
eorporate agroemnnt.ls Otherwine, the ocontract is invelid,
’114 the court

of c¢ommon pleas held that if = trustee is personally in-
terested in a oontraet of the corpormtion it is nltra vires.
In this case, a member of the board was a shareholder in
three companies having contraots with the board. Since
there was no finanolal benefit to the trustee these ocon-
tracts were deoemed intre vires.

In summary, all school board econtraots whioch are not
within stetutory suthority will be declared ultra vires and
void. In order to be within auoh authority they amust be
contracts with school personasl er comtracts for comstruction,
rephir or Turnishing of school buildings.

In the case of non-fulfillment of contracts, the
trusteep becoms personally lisble.

No approval of en invelid contraet by the Minister
of education will reader it valid.

Although trustises may not be perscnally interested
in school board dontracts, if they do work for which the
board may eontract they mey rightfully be paid but they
forfelt the trusteeship.

Ak, 1960, aecs.59, 06{4).
Board, (1881) 52

Publie Sehoo
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Those on the board who sznotlon illegal contracis,
becone liable for the same,

Ko contract may be made for work on the bhulldings
or grounds until the trustees have heen authorized to spend
an amount of money suffioclent to cover the obligation, If
they attempt to oontract without sueh autherization, an
injunction may bes iasued to prevent them from doing so and
they may be compelled tc repay the sums alrsady spent.

Contraocts without financlael sutherization may be
intrxa vires if there is an edequate amount of mconey forth-
coming in ths future, from the aale of property.

Reocovery on an ultra yires ocontract may be mesde
against the board if the money involved wes used to pay
existing or future llebilities of the corporation.

Reoovary on gusntus serult may be orderad to cover
that part of the work deone for whieh the board had =uthority
to contract.

Trustess who advance board money for sorporate
expensas, although the transaction is not authorized, may
not be forced to repay the same lf the bensefits are recelved
and aocepted.

Tue bond of any body, with whom the school bosrd
sontracts, must be in compliance with the terms of the

sontract, if it is to be iptre vires.
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Any oontract, in which a trustee is personally
laterested, is ultra vires. This dces not apply to conbracts
vith eompenias of whioh a trustee is w shareholéer.

2, Formelities of Contracting.

e formalities of contractisg inolude the issuance
of & eontraot from corporate decision in a board meeting
and the neoceasity for a contract to be inm writing, signed and
sealed.

Sinee conirsots must be the result of ¢orporate
deoision, they cannot be made by sm ugent and still be
binding on the board,

The supreme court of Cansda, in Pisctou Uounty Sehoo
Trustees v Cameron at a;,ls stated that while acts of a cor-
peration zust be dons by an sgsnt, a corporation aggregate
Bay bind itself direotly and without an asgent when 1t
contracts, Contraeting should bs an action taken by the
sorporate body at e lmwful meeting.

Digtrigt, 16 the Saskatchewan eourt of appeal ruled that the
faot that work had been dome for the dlstriet and the
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benefits of it recelved, did not entitle the contrastor to
recover the amount dus because the contract was not adopted
at a lawful meeting.

Any contract not signed by all members of the cor-
poration is invelid. This is» proved in Xelly 7inne
§g§gg;_213§s$g§,17 In this case, the trustees were su-

thorized to borrow money for comstruction of & schoel, One

of the board borrowed the money in the name of the corpora-
tien and then disappeared with it, The New Brunswick aupreme
sourt ruled the trustees' sertificate of indebtedness was
rot a proper one since one of the sorporation was not present
at the aizning «nd knew nothing ebout it. As this meant that
no meeting had besn held the certificate was inmvalid and the
plaintiff could not collecst the money owing.

On the other hand, the omission of dete and plans of

the eonsirustion may not invalidate an agreement.,

Ihe Zehool Trustees of Tilbury

ZEE e A

3§g_§gg§§;"g:_xhnh,l a ocontrsot for building a school wae
inartifiocially drawn, since nelther date nor plans were
ineluded. Also the parties to the contract were not named.

However, it had been signed and sealed by the trusteea, Also,
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the latter hed made part payment, thus recognizing the
contraoct, Therefore, it was held to be valld end the trus-
tees were liable for payment.

Some courta hold the sealing of the comtraat by the
trustees to be lmperative. The Ontario divisionsl ocourt,
1,39 neid thet
agreemsnts shall be in writing, signed and sealed, This is

imperative and no damages oen be recovered otherwise.

board was éxempt since the contrset was not under seal.
Although a sohool had been built for the beard under this
agreement, the trustees did not have Sto pay for it.

In the csse of

court held that a sdal is net necasseyy to oreate a valld
sontract, this regulation being im confliet with a clause

Brunswick, 10850, ecp. 4E, Bec. 6(1).
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This clsuse reads ss rollows,

Every contract made or entered inte by a cor-
poration within the scope of its charter or act of
incorporation, under such comditions and circum-
stances and in suoch manner that the same would be
valid and binding if the corporate mseal wers
affixed thereto, shall be valid and binding not-
withstanding the omission to affix the seal.

The court zlso states unequivecally thet contraots sre not
authenticated by a seal, Thus school contracts mneed not be
sealed, in New Brunswiok.

a New Brunswisek oounty court held that a teacher'’s oontraet
in this province i3 not %o be oonsidered invalid beosuse it
has no sorporate seal.

In summery, all oontracts must result from ocorperate
decinion at an authorized board meeting and cannot be mede
by an agent im the name of the board. The trustees are not
lisble for contrasts whieh are not so adopted,

Every school board contract must be signed by all
the trustees and not Just by & majority. If the date, names
of contractinmg parties or construction plens are omitted,
this may not invelidate the contrast providing the sbove-
msntioned regulatiens are fulfilled,

&t, Reviszed Statutes of Hew

Brunswiek, 5%55:‘3¢p:m43j sec, 6{1),
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¥hile some ocourts insist that a contract have the
corporate seal, twice the New Brunswick courts have ruled

this %0 be a contradietion of the Uorporatiops Act and,

hence, unneoceassary,
5., 8ehool Board Finaneing.

In this ssction school beard financing will be
studied under the toples: statutory sutherity, surpluses,
use of the courts and corpormtion expenses,

All fipeneing must be under statutory authority.
This is declded ian Eltham Boheol Distri Tus
Lengston®® whore the court held that im order to justify
drawing upon the funds of the district, express suthority
anst be found in the statubes or the expenditure must be

ne¢essarily incidental %o the exercise of some power

possessed by the trustees,

VWhen school revénue exceeds disbursesments the school
board 1a entitled to the surplus,
Prbl i

the court ruled that, since the sstimates were bons fide,
the trustees are entitled to the surplus,
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In New Brunswiek this applies to oity and town
boards. In other distriets, oxtra money in the hands of the
trusteea i3 to be transferred to the ocounty finance bLosrd
snd later applisd towards the reduction of the supplementery
sobool budget.3?

The trustess of ¢omsolidated distriots are to pre-
pare estimetes of ths oost of establishing and operating
new sohocls to be pressnted to the school smesting for
suthorization of the raising of the sum of monmey ueaaod.ze

The rural bosrds also present estimetes of the ceat
of any proposed building project to the distriet meeting
for authorizaticn.39

1r a board d4oes not prepare an estimete of ths cost
of sxtra accommodation whem it should, the eourt will compel
the same,

The cese of Re §

resulted from & 4iffersnee of opinion over reanting or
building a sebool. The ¢ourt held thet thie was a decision
of the sohool board but thet a writ of mandamuns could be

A%, 1960, sso. 81(94).
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served to sompel the trustees to requisition the muniecipal
eguncil for the necessary expense,

The gourts will also settle differences conceruning
assets and liabilities of districts on eecnsolidation or
change of boundaries, if necesssry, This 18 euthorized by
sohool law,5l

In the case of Re Hanm eet,32 part of
a district was snnexed to the e¢ity of Hamiltom. The assets

of the annexed portion beocame vested iln the eity board,
leeving the unannexed portion without assets. The court
held that there should be an sdjustment of assets and lisbi-
1ities, acoording te the asssessment valuation in each part,
Another case, The lisge , | _Bea y Ihe
Sowpship of Bertie,®d resulted from the formation of = new
sehool 4lstriet by ipeorporation of perts of twoe other 4dis

tricts and later, the snlargesent of the new distriet by
annexation of anothey part of one of the two other dis.
triets. In this instance, no agreement over the assets
eould be reached, Thersfors, an erbitrator was appointed
to deoide upon the situation.

31 Mew Brupswigk Schools ict, 1960, sec. 4(7).
Re L] 1 Beltfleet, (1953) Ontaris Weskly

Ramilton and
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The truatess must include in their estimates the
cost of court asotion, when it has been held that they acted
within statutory authoristy.

the court of Queen's Beneh held that when the trustees
defend theaselves in 2 groundless sotion they cesm be reim-
bursed out of distriet momeys. Bush cost can be classified
a8 expenses of the sehool, The court stated that this iz &
right of all corporations,

On the other hand, im Stark v Montague et al,3®
the court held that the trustees have no right to he reim-
bursed in an action sgeinst them whioch they defended
unsuceessfully. Otherwisze there would ds no point in with-
standing the illegal proceeding. It would be better %o
submit te what has been illegally dons than to oppese 1t even
with certainty of sucocess.

In suamery, the trustees may not expend any money
unless there is express statutory suthority for it or it is
necessarily insidental to some statutory power. This au-
thority inoludes operstional coats, bullding soste and the

cost of exesution of ¢orporate powers.

gl, (1887) 14 Upper Canada
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. Whem reveanue oxoseds disbursements the olty or town
beards may retain suoh money, providing they have made bons
£ide estimaetes. Other boards must transfer the excess to
the county rinance bourd to be applied to the supplementary
budget of the district,

Estimates of building coats are to be prepared by
the trustees for the conslderaticn of the ratepayers at
school meetings. |

The courts will compel the making of such estimates
where necdessary accommodstion is involved. Alsc the gourts
will settle differences between districts over dlstribution
of assets and liabilities, when school dlstriet changes are
involved, BSueh sdjustment iz msde sccording to assessed
veluation es much as possible,

The trustees may budget for the coet of a groundless
court action when they defend themselves succesafully. But
they may not budget for the expense of an action sgainst
them whieh they defended unsucceasfully.

4. Relations with the Town Counell or Finance Board.

In order to explors the reletions betwesn the sehool
board end the municipal counell or county finance board,
the legal status of each of these corporations, with respest
to the handling of sohool meney, must be studlied., Also
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there must be am understanding of how sohool money is bdud-
goted and requisitioned; and the importance of the number
apd time of the presentations of eatimates must be
mentioned,

The finaneiel relations of the school board and

town council are explisitly stated in the case, Re te

onte.>® Here, the court stated
thet echool boards have plemery power, They are given this
power that they amay ourry out their operations, Instead of
giving thea the power to raise the monsy themsalves, they
have the right to requisition the municipal council to levy
the retes as part of the genersl levy for municipsal purpeses,
This does not confer on the municipal ccuneil sny power te
roview the action of the regquisitioning board. If however
the school board goes beyond its statutory jurisdietiom amd
dees or plans teo do sometining ultires vires, the munieipal
council may refuse to set and iu sush ¢azse, no court will
iasue a writ of mandamus against it. Mereover, the counell
is justified 1in making smoch inquiry a® is neosssary to
assure it that the demanéd ie for something within the

Jurisdietion of the demanding board,

monte, (1930)

1 Dominton Lew Reports Be.
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The supreme court o¢f Ontario, in Clarkson v Towg
ez Allieten,d” stated that money paid to the board is not a
payaent of coundcil funds but rather, a trensfer to the board

of funds which are elready its own.

court decresd that school money ls not treated as a debs
owing by the oouneil te the board but it is rather money
held in trust by the council for the school board. The
couneil has no right of set-off because set-off 1s available
only between the same parties and in the sume right as the
¢laim,

The munioipal council hae mo right to question the

estimates pressnted by the school board. In Tgromte Publio

Sehool Board v Tcrggtg.sg it was atated by the court that

the eonncil ie without authority to question any reguisition
that is intrs vires,

This power of the trustees to requlsition money
from the municipsal councll applies in the cese of city amd
town boards in New Brunawiek.

p Fept Nissouri ©
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The statutes mtate that the boards of citles and
insorporated towns are to meke yearly estimates of the sum
needed for the support and meintensnce of schools snd for
the exscution of the various powesrs vested in the board, 40

The trustess of rural and consolidated distriste
&re to furnish ihe seorelary of the county finance board
with & yesarly budget of ordimary expenses before September
fifteenth, If the trustees full %o do this the county
finance board has the right io prepare and £ix the amount of

41

sane, Also the trustess must prepare an annual supple-

sentary budget of all expenses cver and above the ordinery
expenges, and present this to the county finance bearﬁ.‘z

The county finance board, being en educutlionsl cor-
poratien with primarily plenary powers, has the power of
revision in the case of both the ordlaary and supplementary
budgets. 4D

The ordinmary budgets contain an estimate of expenses
that are gommon to all the distriots of the county., VWhereas

the supplementary budget contains an estimete of expenses

\et, 1980, szea, 96{11).

41 County Bshools v%gageg Agt, Revised Statutes of
Rew Brumswick, 1952, eap. 47, sec. 6.

42 1bid., sec. 16,
43 Ibid., secs., 6(2), 16(8),
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over aund sbhove the ordinary expsnses., For exampls, any
amount of teaoher's selary more than the statutory minimum
is ineluded in this budget.

The supplementary budget must be approved by the
aistrict at the annuel meeting.%%

Only one estimate per year is to be pressnted by the
8¢hool board to the town souncil or eounty finence bosrd,

the eourt deocrsed that ome estimste, mot a partiel estimste
or two or more estimates, but only one, containing all
school expenses, iz to be presented to the couneil svery
year, Until the presentation of the estimate, the sohool
board is not entitled to any payment by the munieipal
ecounelil,

Also, a set time for presentaticn of the sstimate
is most impertant. In Eg;nggsgﬁgggx;;;fa the court decresd
that the time of presenting the ostimate is Smperative.

In summary, school e¢orporations have plenery power
but not the right te raise the meney themselves., unisipal
corporations have the duty of levying sochool rates as part

RULiA Ll ORe
Ast, 1959, regulat

45 Be Bsevertos Public Sohool Trustees
‘1933’ 4 Do on Law B p@rﬁ‘ 4Ge

46 ¥x parte Carvill, (1873) 14 New Brunswick Heports

228,
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of the general munieipal levy and they pay such sums to the
achool board on requisition. The county finance boards are
corporations with plenary powers but, like the schoel
boards, without the right te levy rates., They receive the
ordinary and supplementary bdudgets of the sohool boards,
The ordinary budget contains all expensss coammon 10 every
distriet of the sounty. The supplementury budget contains
all extra expenses not contazined in the ordinary budget and
sust ba muthorised by the sechool maeting.

The municipal ¢ouneil has no power to review the
reguisition of the school board other than to dstermine
whether all items are for expenses within the statutory au-
thority of the school board., If an item were unsuthorized
the municipal counoil counld refuse to aet,

The ceunty finence board has the right of revision
of estimates presented by the school distriet, both in the
sase of the ordinary budget and the supplementary budget.

When sckool money is raised dy the municipal counoil
it is not paid to the sehool bdoerd as 2 debt owing to the
latter, but rather as money belonging to the school board
and held 1n trust for it by the ecuneil, In consequence,
the souncil hes no right of set.dff because school money and
other municipal money have different claims on theam.

One aumusl estimate, and one only, is prepsred by
the sohool boayd; amd until it ls presented 1o the scuneil
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the achool boord is not entitled to eny payment, The time

of presentation of the estimates of expenditure is imperaiive,
5. Borrowing.

in order to understand the borrowing powers of the
school board, one smust study the borrowing authority of such
a eorporation, the statutes conferring the right to borrow,
restrictions on the type of borrowing, the issuapnce of
debentures and borrowing for current expenses.

8e¢hool bdoards can only borrow for purposes suthori-
ged Dy the statutes and aecording to statutory proesdure.

The supreme court of New Brumewiok, in Provincial
Bank v The Truptess of Sohoel Distriot ¥, 2,47 stetea that
the school board, being a non-trading corporation, hes no
iphereunt power %o bhorrow money. Iis borrowing powers are
limited to the authority conferred upon it by the sehool
aet; that is, such powers are restricted by expressed teras
or by necesasry implicstlion {n its constitution. Thus one
whe lends to sush a corporstion any amoumt, in exdcess of
that authorized, does so at his own risk.

In rurel distriets, the school bdoard may borrow,

when authorized by the sohool meeting end with the oeonsent
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of the Lisutenant-Governor in eounell, for the purchass oy
improvement of grounds and for the purchase, building or
furnishing of scheol houses,$8

€ity mnd town boards may borrow, with the consent
of the Lisutenant-Sovernor in vouncil, money for the pur-
ehase of lands or buildings or for the erseotion of buildings.
Also they may borrow, with the consent of the elty or tewn
eeuncil, monay for the permanent repair or furnishing of
sehool buildings,?

Consolideted distriot boards may borrow, when au-
thorized by the ratspayers snd with the approval of the
Lieutensant-Goverpor in couneil money for the purchase of
buses, lands and buildings and for the bullding end
eguipping eof school nauaea.go

The proesdure for the borrowing of amounts small
enough %o be obtained in one sum ae cash is cutlined in
: .51 1t describes the specinl
meeting which authorized the raising of money to build a
sehool, the obtaining of authorizatioan through the departmsnt

.48 New Brunswick Sohools Aet, 1960, smeo, 61(3).

49 Ibid,, sec. 96(7).

50 Ibid., sec. 116(16).

8l kK ict, (1927) 3 Dominion
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of edusation and the signing of the certifioste of
indebtedneas.

In the instance where more than the suthorized amount
is needed, for example, in bdullding a scheol, nothing should
restrioct the trustees from attempting to obtaln authoriza-

ticn to borrow the exira pum,

tse2,5® the Saskatchewsn court of sppeal held thet en
injuncetion should not be granted restraining the trustaes
frem paying the contraotor money which the board had been
authorized to beorrow for that purpose, or from borrowing
with authority additiocnal mopney necessary tc complete the
bailding.
There are certaluy restrictions on the way in whieh

berrowing can be effeoted. lneigl Bap) a

t Sehool District o, 2°0 establishes the fact
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to ascept or to make & bill of exchange. Promissory notes
are permissible for temporary borrowing but not otherwise.
Borrowing for construetion amd aocquiring of property
by the sale of debentures is authorized in ihe statutes.ss
Any irregularitias in the steps preceding an issue
of debentures will be overruled if they are officially

authorized.,

Molison ¥ Woodlands®® i3 a cuse soncerning irregu-
leritieas im the proceedinzs snteoedent to the issusnce of
deBentures, The Manitobam ecurt of appesl ruled that the
ofticial) signature and seal on the debentures is conclusive
evidence that ell formslities inm reszpest to the loen and
the debenture issue have been oomplied with, The legulity
of suoh debentures hes thus been c¢conclusively established
and they should, to the sxtent of Vhe revenuss of the
issuing distriet, be a good and indefeasible security ia
the hands of any bope fije:. holder thereof.

The authorization of a debenture issue need not
pecessarily be granted unless the preceding stepe of the
schoo)l board, such as the ohélice of plite,the contrset and
suthorization of the district, have official approval.

. 58 He i Srunasy
g6(7), 116{10

Ba ;- 11500 ¥
Reports 30,
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an order of msndamus to compel the Minlaster to sign certain
sehoel debentures. The supreme court refused the applica-

tlon, saying that the official sigoature oan be refused if

the site selected and ocontract have mot been approved.

In New Brunswick debentures arse signed by the
Lisutenant-Governor in counmeil,

Debentures circulated without the authority of the
#chool board must even 80 be considered s iiabllity of the
bosrd.

on v Saint eho ugtoes®® 15 o case
where a debenturs got ¢iroulated and sold without the su-
thority of the board and without irace of the proceeds. The
supreme court ruled that ihere was negligence on the part of
the board and the holder should recover.

Temporary berrowing for current expenses 1s not
negessery im the case of rural or consclidated districts
since the institution of the oounty finance boards.

City end towsn boards may be authorized by the

Lieutenant-Governor in ovouncil or the town council, depending

84 uominion Law ;,pertawﬁ$kw. iste

56 Rob ¥ t John School Trustees, (1898) B4

Bew Brumswiek Reports 503,
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on the purpose of borrowing, to meke a temporary lean at a
chartered bank on a promissory note or overdraft,s®

In summary, the school board has no inharent pewer
to dorrow, but only the power given by the statutes in
express terms or necesgarily laplied.

Rural and consolidated school boerdes may borrow in
aequiring a dullding or lanmd, with the authorization of the
distriet and the consent of the Lieutemant-CGovernor in
council., City and town boards may berrow for the same
purpose, with the consent of the Liesutenant-Qovernor in
eouneil. Also ihey may borrow for the permanent repair or
furnishing of schools, with the consent of the muniocipal
eounoil,

Where the authorization of the district is neocessary,
this must be obtained at a school mesting. Then application
is made for offielal consent znd finally the certificate of
indebtedness must be slgned by the corporation.

Where more than the suthorized smount becomes
nec¢essary, the courts will not interfere with any attempt
of the corporation to gat authorizatien for borrowing am
extrs sum,

A school ocorporation canmnot give =z demand note and

capnot make or receive e blll of exchange., Most borrowing
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is done by an issus of debentures, Once such an issue 1s
authorized officlally, any antecedsnt irregularities in
prosedure are overruled and the legality of the issue in
estsblished. The official suthorization may not bs given,
however, unless the preceding steprs are spproved,

I¢ dedbentures zet cirsulsted without the authority
of the school board, this conatitutes neglect and the board
becomes liable.

Temporary borrowing may be dcne dy olty and town
boards with the authorization of the Lieutenant-Governor in
eouncll or the town oouncil, Qepending on the purpose of
the borrowing.

In this e¢hapter, a study of the legal basis of the
sehool bosrd's powers in ocntracting amd finencing has bean
made, A suamary of the ascgertained faots will now be glven,

Being limived to statutory authority in contracting,
the sochool board may maike agresments with sohool personnel
or sgreements coneerning the purshuse, construction, repeir
or rfurnishing of sohool property. 7The trustees are res-
ponsible for the fulfillment of all contructs, Otherwise,
they become personally lisble. Any sanotion of illegel
contracts also mekes them llable,

¥No board oan mske & contract ip which any one of its

zembers is personally interested,
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Any eontraset for work must be coverad by an authori-
sation to spend a suffielent smount to pay for the same,

If sueh fipencial obligaution is not authorised, an injune-
tion may be issued to prevent contrsocting; and ths trustees
are liable for sums slready spent., Without flnanoial
atdthorization, oontracts may still be valid if there is
aoney fortheoming from the aale of propsyty, suffieient to
cover the obligation.

There may be recovery against the board eon an
ultrs vires contraot if money imvolved has been used to
defray existing or future liabilities, Also recovery en
gasntus merult may he ordered to psy for that part of the
work which wes intra virves,

Trustess who uae school money for corporste gxpenses,
without suthorization, may not have to repay it if the bene-
fite are received and sccepled,

The bond of & ¢mtractor must be sosording te the
terms of the contrast,

All contrazete must be the result of corporate
deoinlon, adopted at a lawful meetiag snd slgned by all the
trustees, They cannot be made by an sgent in the name of a
board, Otherwise, the trustees are not liable, The
omission of date, plens or seasl may not invalidate the

sontraet.
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Sinee school boards are limited to statutory au~
thority in financing, they may spend money enly for opera-
tional costa, building costs apd the cost of exacuting
¢orporate powers,

Any revenue excesding disbursements is the property
of the board in cities and incorporsted towns. In rursl
districts suoh exsess is transferred te the county finance
board to be used for defraying the costs of the
supplementary bdudget.

Trustees must prepare duilding estimantes for the
eonsideration of the district and any failure to 4o so may
result in a mandamur, 1if eoxtra accommodation 1s needed,

- The ¢ourte have the power to settle differences
between sehcol boards oconseining assets and liabilities,
whieh result from schosl diatriet chauges,

e ocost to the bosrd of a groundless court asotion,
successfully dsfended, is classed as lawful corporste
expsnditure.

B8ohool boards have plenery power but not the right
to levy rates. Municipal corporatlions have the power to
levy rates and hold such money as trustee for the school
board, with no power of set-off. This money is paid on
requisition and the municipal oorporation hes no power of
revislon over school buldgets other than Yo sseertain
whether all items are intrs vires of the achool beard., The
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county finance doards have primarily plenary powers but mot
the right to levy rates. They receive and have the power
of revision of the ordimsry end supplementary budgets. The
Tormer include costs common to all districts and the lattier
include costs over and above those of the ordinary budget.

One, and only one, annual eatimate is prepared by
ths school board and the time of presemtation to the muni-
oipal counoil is imperative,

Sohool board borrowing is limited to statutory au-
thority. This inoludes money for buying, building and
equipping school property. Rurel and donsolidated bhosrds
must have the sanctien of the Lisutenant-Governmer in couneil,
as well as the authorizstion of the distriet., City and
town bdoards must have the consent of the Lieutenant-Jovermor
in ocounell for horrowing for the acgulsition of land or
buildinges. 4ilmso, with the consent of the munieipal eouncil,
they may borrow for permanent repair or furnishing of
schools.

The authorization of the distriet is obtained at e
school meeting. ‘Then the official sanction is cobtalned.

the courts will not interfere with any attempt to
gain authorization for borrowing sm extra amount to meet
liabilities.

Borrowing powers do not include demand notes or

bills of exehange. The suthorized method i2 by an issue of
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debentures, The official sanotiom for such an issue over-
rules any sntecedent irregularities in procedure but sanc-
tion may not be given if the preceding steps sre not
approved,

If debenturss get clrculated without the authority
of the board, the trusteses, neverthsless, become liable for
thea.

Temporary borrowing is authorized for eity and town
boards on the sanction of the Lieutenant-Govermor in counecil
or aunioipal eouncil, acoording to the purpose of the
borrowing.

With this study of the school board's responsibility
enrd suthority in contracting and finaneing, the legal dasis
tor the operation of the sehool system is now entire, Yor
the trustees’ protection in such an lmportent undertaking,
there sust be an exploration of corporete and personal
liability, es well 28 the board's legal position in court
action, Thie will complete the statutory basis of the

powers and responsibilities of the school board,



CHAPTIER ¥V
THE SCROOL BOARD'S LIABILITIES AND RIGHTS IN ACTION

The legel status of the school hoard's liabilities
and rights im action will be determined by an overview of

the boerd's liability as shown in previous chaptere snd

feund in the statutes, persomal liability of the trustees,
sorperate liabllity, an overview of the board's rights in
action from previous ochapters, rights in aotion by the
board sand rights in aotion sgainst the board,

Sinee the praseceding ohapters have brought te light
sany liabilities of the trusteea, these must be reviewasd
first. Also since the statutes revesl general liabdilities
not specified in court eases, these must be discussed,
Because the members of the school board are personally

liebls in some ¢ircumstences and ocorporatively liable in

others, these distinguishing cirecumstances must be studied
by zeference to oourt cases. The board's rights in many
types of action have been brought to light heretofore.
Therefore, these will be reviewed and the general rights
found in the statutes will be mentioned, For the trustees’
protection, rights in action both by and against the board

will be explored in court ocames.
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1, Overview of Liabilities,

In the preceding chapters, certain lisbilities of
ths trustess bave already been determined., These will be
reviewsd and others added from the statutes,

It has been learned that the trustees are lisble
for the proper hiring of teachers and must mnot aceept more
than one applicstion for a position. They are either liabdle
for peyment of the teacher's salary or for budgeting for
the necessary amount,

They are liable for sschool 4discipline and esny ine
Juries te ohildren on the grounds or ia ths bulldings during
school hours, which are ¢aused by negligence or lack of
supervision, unless such iajury is due to an unstatutory aet
of the teacher; in which case, the latter is liable,

The school board 1s responsible for seeing that the
sehool attendance sct is saforved. In a large snough dis-
triet this involves the appointment of an attendanoce
officer. It is to be noted that this does mol neoessarily
mean the atteundsnee of every chlld at achool. The primeary
right of the parente in education ls recognized 1n one
clause which says,
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The ohild shall not be reguired ic ettend
school (...} if the ohild is im the opinmiem of the
s0hool attendance officer or the inspector, under
efficient instruction at home or elsswhere.l
Thus the liability of the board in thie respect iz light-
ened by the disoretionary powsrs of the sttendance officer
or laspector,

The trustees are lisble for seeing that the regula-
tions of the health statutes, whiech pertain to sehool
chlldren, are entor@&dgg and 1t is their respoasibility to
Bee thut those who ure mentally defeotive are kept from the
regular clanea.a

The trustees are responaible for calling and giving
rotice of most school meetings, Algo they must report to
the annual meetinge and gain euthorization for the spending
of money. They are liasble for the ¢olleotion of penalties
for false declarations given at such mestinae.‘

They are liabls for the sehool property, for pro-
viding acoocmmodation and comveyance where necdessary. Also
they are respousible for borrowing money for acguiring

school property and they are liable for the meking of sll

3 1pid., see, 63(14).
4 Inid., sec. 42(2).



LIABILITIEE AMD RIGHTS IN ACTION 145

necassary contracts. Any negligence or rafusal to fulfill
sontracts makes them psrsonally 1iable,d

The trustees are lisdle for exercising all cor-
porate powers vested in them end for seeing that ths sehool
act and regulstions are earried out. To this end, they are
responsible for maklng monthly visitations to the schools
under their jurisdliostion to imspeet the same® end for
conducting school business im corporate meetings.

In summary, the trusteea sre llable for the engage-
ment and sslaries of teachers, They are responsible for the
children's attendance, diseipline and safety at sehool or
for seeing that they obtain an sleguate education elsewhere.
Also they must see that the health regulations are enforged,

The board iz liable for ecslling and reporting te
school meetings, for geiniag authorizetion to spend money
and for eolleotion of pemalties when fulss declarations are
made,

The holding and ac¢quiring of school property, the
provision of accommodation and econveyence, the berrowing
of money to pay for the same and the necessary contreacting
iavolved, are further liabilities of the board which may

bring oourt action irf neglected., In faoct, the trustees are

3_Act, 1960, seo, 60,
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liable for exercising all corporate powers amd for Besing
that all school statutes are complied with, As a ne cessary
adjunct to this they must imspeat the sechools regularly

and condust ashool business corporatively.
8. Peraonal Lishility.

In order to study the personal liability of the
boerd members it is necessary to comsider the types of sets
whieh result in this, the trustees' liablility for loss of
money, liability for non-fulfillmeant of oontraet and,
finally, the persomal llability of the secretary.

The trusteas are personally lieble for seting in

bad falth, In Bowman 4 an appliceation

wae mede for a writ of injunetion to preveant the trustees
from moving the school, The Saskatohewan' Xing's Bensh in
dismiseing the setlion, stated that trustees should not be
held responsible es ladividuasls, but as a board, unless
they had scted in bad falith or at least wilfully,

Where trustees showed personal 1ll-.will, as in

Bex ex rel, VWalls ¥ ggggg,a the Manftoba King's Benoh
issued a mandemus with costs against them. In this case,

al, (1919) % Western

izsen, (1913) 10 Dominion Law
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the trustees, having had a dirference of opinfon with a
ratepayer, prohibited his ehildren from being conveyed, on
the grounds that the road distance wae two feet short of
the legal diatanoce,

where the trustees had eoted in bad faith, a personal judg-
ment wes given ageinst them with costs to the plaintire, It
was held that the plaintiff was entitled to an injunciion
restralalng the distriect from levying taxes against hls pro-
perty beceause the trustees hed zoted wilfully regarding =
previous judgaent ageinst them, concerming taxes of the
plaintirce,

A trustee is also liable for sanctioning the spending
of money for umauthorized purposes. This was dssided in
MeNabb end Javnsgin v Fipdlay,l0 whieh arose from a trustee
ascepting money for sarvices., Since the services were su-
thorized, the trustes wae mot 1ishle on this ascount but
subjaet to guo warrantoc procsedings,

Trustees are also responsible for loss of meoney by

their seerstery. The decision of the Ontario supreme court,




LIABILITIES AND RIGHTS IN ACTION 148

gott, reads in part,

The statute imposed a pudblic duty to mot as
reasonable business men and to take elemsniury
predsutions againat losa of money., On theme two
factors combining there wes a osuse of sgtion
upon which the trustees might be responsible
perascnglly. In other words, their liabllity them
arose.

Thus, oonduoting sohool business in & reasconable way and
taking besiec precautions rules out perscnal liability.
Trastees are personally liabls for non-fulfillament

of s econtract when such non-fulfillment is due to neglect

tracts leads to corporate action,

On the other hand, it was held in Apderson v
Ysneittert et a1l® that trustees could not be held per-
sonally liable becsuse the contrast that was broken wes
within their atatutory powers snd the non~fulfillment con-
cerned them as & body. Henos they must bo sued

corporatively.
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The sourt of common pleas, in Ryland v Ting et sl
held that in erdimary non-fulfillment of a sealed comtract,
there can be mo personal liability.

It 18 illegal for two trustess to contrast with a
third. 0On doing so, they contraot eas individuals, Tais weas
proved in L} 068,25 where
two trustees sontracted as the board, with the third trustee,
to build a sehool.

The liability of any individual trustee is well
sbown in Cupar Soheol Beard v Juremeeki. In this case the
school board erected a bullding om land to which it bsd no
title, Subsegquently, the title was scquired by one of the

trustees who removed the duildings The Saskatchewan court
of appeal stated his liability inm explioclt terms,

If on beeoming a trustee he had performed the
duties imposed upon him by the achoocl sct, he
would soon have learned thet the district had no
title a2nd he gould not better his position by
negleeting his duty and sequiring title without
knowledge, Therefore he is liable to the district
in damages 1f he, without having & walid agreement
with the dlstriet entitling hi{ to do 8o, removes
and appropriates the bullding.

i4 B
Pleas 198.
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The trustee’s liability for corporation property
comes before his own personal iamterest. It was his 4uty to
know about the title and precure it for the school board.

Money losned to the trustees and used for eorporate
purposes cannot bs recovered in an setion sgeinst the
trustees personally. This was decided im Toronto Townphip
¥y HoBride ot g;.l’ when ths townahlp sought %o recover
money losned to the trustees., BHEven though the trustees had
ro suthority to borrow, they were mot personally liablse.

The secretary of the board is not personally liable
for anything signed in his offiolal sapacity. This i shown

in My

The seeretary of the board is personelly respensidle
for loss of mbnsy or fer withholding books, money or other
sohool property. This wes deolded in Fer:

gg_g;,l’ whers the sed¢retary-irsasurer's annuasl expendi ture
report was undatisfactory and showed noney withheld.

In suszary, trustees are persomelly lisble when they
act in bad faith or with persomal ill-will., In such in~

stenocea, writs of mandamos or injunction may be issued
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agelnst them with costs of the action, They besome per-
sonally liable for spending memey for unauthorized purposes
or for loas of money, in whioch case the loss te the distriet
aust be made good,

Boaxd members are persconally responsible for non-
fulflllment of ocontract when such ia due %o neglect or
refusal. Otherwise, non-fulfillment of contrast crastes
corporste lisbility; for exemple, when the contract concerns
that whieh 1s withian thely statutory powers. A nom-fulfilled
sealed contract mosns corporats llability unless there is
neglect or refusal involived.

Two trustees cannot maske a ocrperate ocontraet with
the third trustee.

Trusteaes are never personally responsible for re-
payment of loans used for corporate purposes even though
borrowed without authority.

The individusl responsibility of the trustees to
the welfare of the board must come before personal lantersst,
Otherwliae, they become personally lisble for demages.

The secroetary of ths board is not personally lieble
for snything sigzned in his offioclal cmpaocity., But he
is lieble for loes of money or withholding school

property.



LIABILITIES AND RIGHTS IN ACTION 152
3. OCerporate Liability.

Most of the board's responsibilities, studied in
previcus chapters, have involved sorporate liebility. To
these one must add such topios as thelr responsibility in
the cese of agents and contractors, their responsibility for
providing non-denominstional education snd the gquestion of
rc&p?naibility for ehildren's clothes,

Irustess are iiahle for acts of agenta, ‘This was

pnoggd in Hery k ¥ ;
!g;_;ggg.g° In this oase the schocl board wes susd beaeause
of damages caused by coatraotors working on esn excavation
for a new schoel. ¥Vhen earth was placed in such a way as
to atop & natursl watereourse, the defendasnt's cellar
filled with water, csusing demege. The overseer of the work
had been appointed by the bosrd and was acting as its
agent. Therefere the bosrd was declared lisble.

erussoen , 1 ope of

the trustees was dealegated by the others to buy a sehool
site, He paid for i%, signed his own neme end the board
reobgnized the purchase. Yhen & later school board refused
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%ec contlnue payments to the defsendant, the court held that
be was entitled to relief. It appeared that the ohalrmsn
bhed gone with the agent trustes and that the latter was
aoting as agent in order to asquire the land et a lowsr
pricae.

The liabllity for injuries to agents snd the dls-
tinotion between an agent and e contractor are showa in

19t.%2 e Saskatohewsn sourt

of appeal stated thst am independent contractor retains
oontrael of the menner of doing the work wherses the agent
does not. In this case a workman had been hired by the
secretary without authority of the bosrd, Thus, although
the workman was an agent, the school board was mot liable

for am injury received by him.

A school bosrd is mot llable for aots of an inde-
pendent contraetor, exscept thaut there msy be partisl lia-
bility when the sepirsctor’s scts endanger those in the

sshool., This was proved in a previous chapter, in the case
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who was injured om a rope attasched to the sehool by the
sontraotor. Ihe board and contrastior were Jointly lisble.

The trustees may he held liable if the sehools are
not sonducted non-denominationally. Many ceses bauve been
brought over this question, ome of which is often oited.
That is Rogs

Bo, E of Bathurst. The equity division of the supreme gours
of Rew Brunswioek held that the glving of religious instrue-

tion and the holding of religlous exercises by & member of
a religiocus order of the Roman CGatholic Chursh in e publie
pohool after the regulsr school hours was not a violation
ef the law, This case is often cited when closses taught
by members of orders sre charged with providinsg sestarian
sducation. The judge's final statement, whieh follows, is
explioit,
I concede greast possibilitles to the system of

tenaning by objeet lessons, but te ask me to hold

that the sedterian dostrines and tsnets of the

Boman Catholie chureh are being inculosted im the

minds ¢f Protestant school ehildren aimply by their

loo upon the garb of the sistey who is tesching

them, is asking muoh smore tham my bellel in the

system will warrant,84

Sinca this csse wae setilsd, the trustess in MNew Brunewiok
have seldom been beld liable for sllowing seotarian

edueation,

24 Rogors ob al v ihe Trustees of Sohogl Dlatriet He.
& Bathurst, 11696) L Hew Brunswliek Equity Reports 286.
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Truateas are not llable for loss of children's
clothing. 7This was proved in Bteve;

gggg5s;gg.35 The supreme court of Ontario held that the
board is not an insurer of c¢lothes and thus not liable

exsept where it can be shown thet they have been negligent
in not exercising ressonable care,

In summary, the sehool board is liable for all acts
of agonts, whether the agent be one of their own dody or
somsone hired as sueh., They are even liable for debts
contracted in auch manner, They are lisble too for
injuries to agents hired under their euthority. On the
other hand, they are not generally liable for acts of con-
tractors who are distinguished from agents by the facot
that they retain control over the msnner of acting. However,
they may be Jointly liable with a contracter when mets
of the latter ere injuriocus to thoss in the szchoel.

" The trustees are responsible for carrying om e
non~sectarien aystem of oducstlon but are not liasbls for
violation of this statute by the mere fsot that some
ohildren are taught in clasases conducted dy members of
orders,

The sohool beard is not lisble for loss of children's

elothing unless negligence can bs proved.
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4. Overview of Action by end Ageinst the Board.

In the study, heretofore, it ha» been shown thet
various types of action may be brought by and azainst the
sohool board. Thess will beé recalled before other types
are studied,

Action may be brought by the board in the protection
of school property. Trustess may appesl to the inspeotor
te recover money or propsrty withheld by anyone. If this
proves inadequate, court aoction may be brouzht against the
orténaer. Also the sohool beard may bring sotion of tres-
pass to school property. The statutesz provide for appoint-
ment of an arbitration board in the expropristion of
property.

Boards of districts, whose boundaries heve been
sl tered by the Lisutenant-Governor in council, have the
right to bring action to settle differences concemning
liabilities crested by such changes.

The trustees cap alao dring action to force the
falfillment of a contract; and it hes been shown that they
may protect corporation interests by appealing court
decisions.

Action mey be brought against a trustee individuelly
if be faiin or refuses to aet, In such a case, appeal may

be made by tﬁo ratepayera to the inspeetor to appoint
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ancother trustes, or QUO WAXraRto proceedings may be brought
in court. Also the court may issue en injunction against
anyone whe prevents the holder of the trusteeship from
aoting, Irregularities in the sleetion of 2 trustee may be
investigated by the inspector and the decision may be
appealed by application to the Minister of edusation.

Action may be brought againet the sc¢hool bosrd in
the form of a mandamus if it fails to provide sufficisnt
ascommodation, or if it fails to previde for the salary
of a teagher, or if it susponds s c¢hild from school wrong-
fully and with malice. In the case of wrongful dismissal
of a teacher on a continuing contreset, the law allows the
appointment of a board of reference, the decision of which
may be eppealed in the courts. ¥Wrongful dismissal of
other teschers mey be settled by a sult for deamages,

A suit for dameges may also be brought agalnst the
trustees as & result of injuries to ehildren or in the dase
of non-fulfillment of a contrast,

In sl) cases of sotion against the trustees, with
the exseption of caszes sconcerning contracts, notice muet
be given and the azction aust be brought within thiee months'’
time.

It is to be poted that in some instances, differences

are settled by statutory remedy, without ecourt setion.
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The supreas eourt of Kew Brunswick remarked on this, in
¥eat v The irugtees of S0000)] h"‘ triot

dohpston, as follows,

The purpoase of the school lew i3 designed to
e2tablish & complete system of public schools and
to provide machinery within itself for carrying
into effeet, with as little recourse as possible
te the ordinary courts of justice. (...} The
sourt of aguity is to bg used where ordinary
recourse dces not work.-®

In this particular cass, appliceation to the inspec-
ter for recovery of soehool property, withheld by the
secretary, would have been inadaguate.

In suomary, trustees may protect sehool property
by eppeal teo the inspedotor for reocovery of the sexs, or
this being inadeguate, eourt action may de sought, Also
they may bring action of trespass to schoel property and
they may expropriate property eccording to etatutory
procedure,

Pistrict changee thet make ome district lisble to
snother may result in sourt setion for settlement.

The sohool board may protect corporation interests
by suing for fulfillmeant of contracts and eppealing court
decisions.

Action may be brought sgeimst trustees individually
for rfallure or refusal to aot by uppesaling to the inepestor
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%0 meke an eppointment or, if this is inadequate, by un-
seating the trustee in guo warrente proceedings. A court
injunction will be issued to prevent anyone from hindering
the office holder from acting.

Election irregularities may be investigated by the
inspector, with sppeal to the Minister,

A mendemus will compel the bosrd to provide accom-
rnodation, a teacher's salery or readmission of a c¢child to
school after suspension,

Boards of refercnoe may settle teaeher-board
disputes over dismissal, as may alsc the law courts,

A suit for damages mey be brought against the trus-
tees for injuries to pupils end for non-fulfillment of a
centraet.

All court sction, except that conceming contracts,
must be brought witihin three months time and with proper
notice.

The sohool law provides its own remedy in many cases
and this should be pursued wherever possible, with recourse

to the courts when the remedy is inadequate,
5., Righte in Action by the Board,

In order to study the trustee's rights in aotlon
brought by thea, one must comsider their right to appeal
certain decisions, the ocorporation's right to sue members
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of the bourd and the right to bring notion sgeinst a
previous boerd.

Not only do trustees have the right te proteet
s0hool property but thay have the right to defend the acts
of the corporation or individual aots of the trustees,

In Rex v Taeker,®” the catarlo court of appeal held
that a trustee who has besn fined for alleged refusal to
perform the dutles of his offioce has the right to appeal to
the gensral seasions, if he expresses his intention to
appeal when paying the fine.

gggﬁggggmggguzﬁﬂggglgaa was o oase where a school
hed besn conducted im French and action was brought agalnst
the truatees for sllovwing something ocntrary to the law.
The trustees appealed the susmary conviotion om the grounds
thet to perform any aot of duty is limited to a positive
act and not an omission., There wers only five ratepayers
ia the suffering mimerity so action sould mot be brought by
the retepayers as & body and the schiool law does not jueti-
fy a private iadividusl in champioming a publio cauge, even
ir there is a violatiom of the aoet, Hence the conviction
against the trustees was not upheld. The court suggested

27 Rex v Tueker, (1908) 10 Ontario Law Reports 506.
g, (1982) 2 Western Weekly
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that eppeal would have to be made to the Winister of
education %o appoint an officeial trustee,

¥here the doard brings action to recover sshool
property, the attorney general may b%e a party to the aotion.
7,%% the sohool boerd

was attexpting to recover property from Laundry., Lster Landry
was eleeted trustee and the board then wished te 4discontinue
astion., Vhen a ratepayer, Morrlson, applied to be added as
plaintiff, the Nove Scotia supreme court held that the
amendment nshould be granted and thet if comsent were ob-
tained, the attorney zeneral should be made plaintiff on the
relatlien of Merrisen.

A corporation may sue its members, This was proved

Aegording te

the supreme court of Usnsds,

Iz their corporate representative capscity,
the plalntiffs, after their appolntment, ¢sn
maintain trespess for any wroag done to the cor-
porate property by en individusl , whether &t the
tize of the wrong done such individuel hagganaﬁ
to be a member of the corporatien or not,

Tals follows from the faet that the title of the property
is in the eorporation and not in the members. The trustees
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change but the gorperation continues end the title and pos-
session continue in the corperatiom, With this responsi-
bility for the school distriet property, the corperstion
mey well have to bring sotion to proteet the publie
interests,

Trustees may bring anotion againet previous trustees
to recover money lost through negleot, This is proved in

Soott,5) where trustees brought

aotion against previous members for lose of money through
failure to take a bond for their secretary. It was held
that estoppel 4id mnot apply elthough the plaintiffs had
been at the mseting whers the situstion had been disclosed.
Nothing had been dous or sald at the meeting to create an
estoppel. Hereover, the previous boerd had falled to sot
as reasonable business men and take elementary precautiona.
Therefore, they should be personally responsible, But the
action was brought outside the statutory time limit and
had to be dismissed with costs,

In sasmary, sehool board members have the right to
appeal when oharged with refusing to mot, providing the
intention is expressed on peyment of the fine., They may
also appeal us a body, when charged with negleoting to aoct

, (1932) 41
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by & msjority of the ratepayers. HBut whether mere omission
to aot would be olassed &z neglact is doubtful, Such a
oase should be tuken to the Minlster of education for
elarification of what coastitutes negleot in the sehool law.

In seeking recovery of sehool lands, the attorney
general may properly be a party to the action.

A school corporation may sue its members iz order
to proteot corporate interests amd it mey bring action
against previous trusiees to recover money lost through

negleoct,
6. Rights in Action Againat the Boerd.

in order to examine the rights of the board in
action against them, ocne must understand the following
toplcs: the right of ths attorney general in certaln court
cases; instances when a writ of mandamus will be issued;
what constitutes clasa action; the bosrd's rights in the
internal mznagesent of ihe school; and other types of
action that may be brought,

In cases whers action is brought against the board
in seeking to recover sschool property or money, the
attorney genmeral may agein be & necsssary party to the

aetion. In Thurze al,°% the board was being

pt al, (1929) 4 Dominion Law
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8ued for recovery of alleged illegal payment of moneye to
teachera., In faot, the board had provided extra accommoda-
tion by having some ohildren taught im rented rooms of a
eonvent by members of the order, ‘%he plaintiff maintained
that was denominational education. The court stated that
while 1t thought the plaintiff had no right to relief, the
attornsy genersl should be a necessary party to the sction,
Mandemus may be used to compel the trustees to

perform any alnisterial aot, such as providing eccommodation

or paying a debt.
was such & case, in which the Ontario bigh court stated

that a mandemus would be issued to force the trustees to

act in the provisicnm of necessary accommeodation,.

In Scott v The Scheel Trustees of Buruess and
ggthg;st,54 the court of common pleas issued a msndamus
compelling the trustees to levy a rate to pay a comntractor.
The plea was that the board was not responsidle, this being
a debt contracted by previoua amembers im a distriet which
later had its boundaries changed. The court held that the
present trustees were enjoying the frmits of the labor and
must pay for it. To rule otherwise would be to say that any
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time there is a change of boundaries, the dlstriet is not
liable ror debts,

Also in ﬁ;_ngx&a_ﬁgxgg?ﬁ the court lesued & manda-
mus to compel the payment of a jJjudgment in a previous term,
wbhen & rule pisi had been obtained., HKow the rule was made
absolute.

If the trustees perform sn illegel action the eourt

will also issue a maudamus, os in Re Mipister of Fduestion;
Melntyre ¥ Blapnchard FPublic Sehool Trustees.”® Here, the

court held that the proper way to obtain redress in the
case of an lllegal action, such as denying the xright of
attendance at sochool, is by mandemus and not by aciion,

In any action against the trustees by the rate-
payers, a majority of the lattier must bring action., Bowmen
et el v Faber st 9157 was an setion by the ratepayers bat
since the plaintiffs 4id not consistute & majority of all
ratepeyers, ths case was dlsmissed., The Baskatchewan Xing's
Bench stated that this was not proper olass action; they
should plead as individusls.

The sourt will not interfere with the intermel
manazenent of the board's affairs, such e the assignment
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of pupils to schools and the appointment of a teacher, In

';.ﬁa the supreme court of

Ontario deolared thut the minority have no right of zotion
againgt the majority regerding proceedings of which they
do not approve, when the act ocomplained of, i3 an setion
which the rmajority 1s entitled to de. Hence the oourt had
no jurisdiction to interfere im the board's appointment of
a teacher,

In esome contrset csmses, a plaintiff may reoover on
guantus meruit. This spplles when the contract is within
statutory authority, although improperly drawn. Hright
§ggggl_ixggﬁggggzjgzgzggg was a oase in whieh the New
Brungwiek supreme court refused such resovery sinoe it was
payasnt for services of an unllicensed teacher; thus the
work psrformed was mnot within the purpeses for whieh the
gorporation was ereated., If the work had been that allowsd
by the statuies, the teacher could heave Iecovered,

An setion of gpsumpsit could be brought against
the schoel board in New Brumswlok since sealed sontraois

Bave been ruled unnecessary. In Sulp 3

39 Bright gehool Trustees v Yerxa, (1910} 10 Fastern

beeg, (1850) 7 Upper Cenada




LIABILITIEE MND RICHTIS IN ACTION 167

the Upper Canada court of Queen's Benoh ruled the aetion
of assumpsit impreper. But Ontario courts maintain thmt
gohool contracts must be sealed,

The courts uphold ths right of garnishment of school
board moneys. This was steted in Hoyal B

Divisien,*® which wes an applicztion to set sside & garni-
shee summons. The Alberta suprems court held that the faot
the moneys attached Dy such a garnishee summona are being
held for pudbliec purposes, does not prevent their garnishaent.
The principle of mechanies' lien applies to school
property. This has been proved in several cases., In
Havelook School DPistriet v Uggagllz’ﬁ the supreme court of
New Brunswick held that since school property is not crown
lend, it is subject to lilen, although 1t would not be liable
to be sold under executlion. An order for payment could be
enforced in the same way a8 a jJudgment compelling the trus-
tees to lesvy & rate., %The present day eguivalent would bes to

mske the sum an item of the supplementary budget.

(5

orts

Western Weexly Hep
42 Havelopck 899%9; Distriot v Connelly, (1912) ¢
bPominion Law HReports 8735,
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lien but cannot be 80ld under an execution. The court held
that {n case of wilful neglect to pay debts, the trustees
begome personally liable upon their contrsct, Lien is a
specific provision intended to secure payment to wage-
sarners who have no direct contract with the trustees,

In summery, the attormey general may also De a
party to aetion against the bourd for the recovery of school
preoperty or money.

Nandemue 6éan be used to compel ministerial ects
such as provision of sceommodation and %o compel the trustees
to pay debts, even those of a previous board and in a dis-
trict somewhst different from the present one., The pame
means c¢an be used to compel the payment of a judgment in
& previous term or to obteln redress in case of illegel
action by the trustees. An axample of the latter is foreing
the resdmission to sochool of & child denied the right of
attendance,

Action by the ratepayers against the trustees must
be oless aetion; thet is, the majority of them must sue,
Otherwise action must be brought individually.

The court will not interfers with the internal
meanagement of the board; for example, in the engagement of

& teacher,
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Reoovery on guantum meruilt is possible if the
contract was for work allowed by the statutes, although the
contract is improperly drawn.

An action of assumpsit would be posasible in New
Brunswick, Alsc, the right of garnishment of school moneys
and the principle of mechanics' lien are allowed by the
courts. A lien on school property does not mesn that it
can be scld under execution., It is merely a provision for

compelling payment to wage-esmrnera not under contract.

In this chapter, a study of the school beard's
liabilities snd rights in action has led to the following
facts,

With respect to the teachers, the board is liable
for thelr engagement and salary. Cconcerning the children,
the board ie lisble for their safety, discipline and the
enforcement of the bhealth regulations pertaining to them.

The trusteee are responsible for calling and repor-
ting to school meetings. Alsc they must geln suthorization
for spending money and collect penaltles at meetings.

The board is lieble for holding and aequiring school
property in order to provide accommodetion for the pupils.
In order to do this, they become liable for fimsncing and
contracting,

In short, the trustees are liable for enforelng the

gchool law and regulations, by laspeotion, corporate meetings
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OT any neosasary means; and any neglect ol these dutles may
result in action against thenm,

The trustees become personally lisble for acting in
bad faith or with personal 1ll-will and in sueh ocase, a
mandemus or injunction may be issued against them with costs.
Also they ars similarly liable for speading monsy for un-
authorized purposes, for loss of money, for refusal or
naglest in fulrilling contracts, Non-fulfillsent of con-
traets for other reasouns oreates corporate liability.

When two trustees contraet with a third member,
they make & personal contract, Trustses are not personally
lieble fer repayment of e loen whieh iz used for corporate
purposes, even though dorrowed without suthority.

e individual trustee’s lizbllity to the corpora-
tion comes defore personal interest, OQtherwise, be is
subjeat to payment of damages.

The seersatary is not persopally liable for saything
eigned in his officiel capacity but is lieble for loss of
money or withholding school preperty.

The board is liasble for aots of agente, for debts
contracted by sgents and for injuries to sgents. There is
pot the same liahlility for contractors; but the board may
be jointly liebls with thexm for imjuries ceused to children

by acts of the coutracters,
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The trustees become lladle if the system of educa-
tion is denominational but this does not bar education
conducted by members of orders,

Trustees are not liable for loss of children's
elothing unless due te negligence on the part of the school.

The board may sppeal to the inspector for recovery
of school property or, in instances where this remedy is
inadequeate, they may bring ¢ourt action. ‘They may also
bring court action for trespass to school property end for
settling differcnces betwean school boerds caused by changes
of districts. They msy expropriate property for school
purposea. They mey sue for fulfillment of contracts and
appeal court decisions,

Action may be brought sgainst the trustees indivi-
dually for feilure or refusel to ect. Where the remedy of
the inspector's suthority is lnadequate, gup wsrranto pro-
ceedinzs may be brought or an injuuection may prehivit any
interference with the offiee holder's performence of duty,
Election proceedings may be investiguted by the inspeetvor,
subjeot te poesible eppeal te the Minister.

A mandemus will coapel provision of accommodation,
money for teacher's salary or readmission of a suspended
ch1ld. Boerds of reference or the courts may be used by

teschers in wrongful dismiseal., A sult of damuges mey be
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brought againet the trustees for injuries to children or
non-fulfillment of comtract.

All court action except that concerning contracts,
requires notice and must be brought within a certain time.
Also court action should be brought only whem the Tremedy of
the sehool law i3 inadequste.

Trustees have the right of appeal when charged with
refusal to act, if intentien to @0 2o is expressed, on
peying the fine, Also they may appesl s a body any charge
of negleoting to act, brought by the ratepuyers. But
whether omission to act constitutes neglset is a mutier beat
left to the decision of the Minmister.

4 school corporstion may sue its present or past
members for reccvery of lost money. In seeking recovery of
sohool property or money, the attormey generel may be a
party to action, elther by or ageinst the board.

A mendacus will be issued sgelnst the corporsation te
compel paywent of & debt of present or past boards or
payment for e Judgment in a previous ters.

Class uction of a dlstrict ageinst the board must
be brought by a msjority of the ratepayers. In such case,
the eourtes will not interfere with the internsl munagement
of the board.

Recovery on guantum merultl mey be ordered of the
trustess wher & ocontract is within their statutory authority
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but fmproperly drewn. An aoction of gssumpsit againat the
board 1s possible, Also the right of garnishment of school
board moneys ani the right of subjeoting school property teo
lien are generally used,

With thia examination of the trustees' liabilities
and rights in action, the legel status of thelr powers and
responsibilities has bean dztermined according to the
statutes and ocourt declisions. There now remains the
nacessity of summarizing the findin-s and drawing oconeluslions

conaerning this study »f ths school bvoard.
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The aim of this study wse to determine the legal
status of the New Lrunawick schosl bosrd. The plan of pre-
cedure wag to examine the educational statutes and regula-
tions in the light of relevant court decisions in omer to
specify the legal stending or pogition of the bosrd. To do
this, ocourt decisicns of sll cusse based sither om New
Brunswick laws or on similer lews of other provinces were
uaed.

The etatutes, psritaining in sny way to the school
board, were clessified mccording to five aspestiz of the
sehool board's status. They were: the eonstitutlion and
tenure of the scrool board, the board's repomaibllity te
ratepsyers and teachers, respomsibllity to the ehlldren,
powers in ocontraoting snd fipanoinmg and, flnelly, liablilitisse
and rights in action. These formed the Tlve chapters of the
study.

4 similar division ef the cuse declsions with oross
reforences was made 80 that the statutes aund ragulations
could be studied in the light of cases based on them,

In the first chspter, the constitution and tepure of
the school besrd were studled, The constitution of the
bourd wes determined ses follows:

The school bosyd is an artifiecial bedy which ls &
pop~-trading sorporation ¢reuted for adminletration of the
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schools., Its powers are exactly limited te those deriving
from the statutes. Although it has perpetual existence, its
elements, the trustees, change periodically and each board
acts for the corporation by effecting majority decisions
made a2t regular corporate meetings in the form of resolu-
tions. It is distinct from and more limited im power than
the municipal eorporstion.

The members of the corporation must be resident rate-
payers and British subjects, ‘They cennot tesch, aven tem-
porarily, while holding office; caanot be personally interes-
ted in school board contrscte; ocannot recelve remuneration
and cennot audit the corporation accounts.

The trustees eppoint & secretary to perform acte of
duty, keep records of sll corporste proceedings snd have
charge of school property. They are responsible for taking
e bond for the sesretary's felthful performence apnd once his
~aeta have been recognized by them, his sppointment is con-
firmed, even though not offioislly in writing. The trustees
are responsible for scts of duty of the secretary and for
loss of money by him, when they have neglected to take the
required bond,

Concerning the tenure of the board, it was determined
that rural trusteee are sleocted at annusl meetings. Members
of town doards are eppointed, partly by the Lieutenant-
Goevernor in couneil end partly by the resolution of the



SUMMARY AND CONCLUSI ONB 17¢

town council, Consolideted bonrds are selected according to
the order of the Lieutenant-Governor in counecil.

Ocomsional vacanciee are filled at speclal meetings,
unless such vacancy occcurs just before the annual meeting,

A trustee must meke & declaration of faithful per-
formence within ten days of selection. Pailure to dc so is
evidence of refusal to met unless he aots nevertheless., In
which ocase he is a de faetp trustee with all the powers and
responaibilities of the office. Cases concerning de facto
trustees are decided according to the c¢ciroumstences and the
pudblic interest,

Dealining to act may take place immediately or after
eeting for a time, It may result from absence from three
consecutive board meetings or failure to perform corporate
acts, after written request by the inspector.

An occasional vecanoy ef the board may oceur as above
or resmlting from guo warranto procesdings. The courts may
issue an injunction to step anyone from interfering with the
acts of an office holder.

In the second chapter, the school board's responsi-
bilities to ratepayers and teaschers were studied. The board
is responsible to the ratepayers in the acquisition of sites
and in expropriation of property where necessary, Not only
doss the board acquire school property but holds and has
custody of it, dringing action for trespass when advisable.
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The boerd may buy, sell or rent school property and erect as
many buildings es are needed,

In order to confer with the ratepayers whom they re-
present, the trustees ocall &ll ennual meetings except the
first; also they call special meetings, as they or the rate-
payers desire, except those concerning consolidation,

Holding annuel meetings on the offieisl date is imperative
and at these meetings, the trustees present educstionel and
financiel reports,

Uoncerning 1te responsibility to the teamohers, the
board, not the secretary, contraocts with licensed personnel
on a probationary basis for three years, after which & con-
tinuing contract is wmade, according to statutory suthority.

A lack of certain formalities in these contreacts may be over-
looked when there is bons fide intention; in this connection,
Hew Brunswick ceurts are leamlent about contracts not issuing
from corporate deeision at a regular board meeting. Only one
teacher may be scceptad for a position and the school board

As sither liable for payinmg or budgeting for salery, depending
on the type of distriet.

Teachers on probationary contracts may be dlsmissed
without reason, on preper netice. For lamproper dismlissal
the courts may be used. Also reference bosrds may heer cases
of diesmissal on s continuing contrsot, with appeal to the

supreme court being allowed,
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The third ehapter determined the school bourd's res-
ponsibility to the ohildren. The board provides free
sohooling for all children of residents or ratepayers and,
in such a mstter, muat follow the statutes closely and seek
counsel in case of doubt. To this end, adequate accommoda-
tion must be provided Hr the bosrd will bhe subject to a writ
of mandamus. Where free schooling or accommodation camnot
be provided, the trustees must allow the province, which bas
the ultimats responsibility to decide on procedure.,

The trustees have discrsilonsry power of aesigning
puplls to schools and departments and of forwarding applica-
tions for vooatlonal education when such is unmavelilable in
the district,

The board iz responeible for the safe conveysanoce of
children where necessary, or for provision of education in
another distriet. It is miso responsible for the diseipline
of the school, having ultimate authority in suspension of
pupils. The courts will mot interfere in such jJudiclal
authority unless melice 1ls proved.

The trustees are legally responsible for the safety
of the ghildren on the grounds or in the tuildings, during
sokool hours.

Responsibility in the prevention of soeidents, in-
volves the keeping of apparatas ip vepair, the grounds free

from denger end sdequate supervision, The standerd of care
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is more than that of an occupler to an invitee and the
ochildren are also responsible for using good sense. Certain
riales pertaining to proof of negligence govern deeisions in
demage sults.

The fourth chapter soncerned the legal basis of the
board's powers in contracting and financing. Being limited
to statutory suthority, the board may contraoct with sehool
persoanel or concerning the purchase, construastion, repair
or furnishing of school property. The trustees bscome per-
sonally liable for non-fulfillment of contracts due to
neglect or for illegal contracts.

Contracts, in which a trustee is personslly interes-
ted, are not wvalid. Alsc all contracts must be accompanied
by authorization $0 spend epough to cover the obligation;
otherwise an injunction may prevent the fulfillment of same.

Recovery on an pltre vires contract is possible if
aopey involved was used tec defray corporastion Lizbilitles
apd recovery on gusntum meruit may be ordared for that part

whioch was intira vires.

Contrects must result from corporate decision and
the omission of certaln rformalities, such ss the lack of
seal , may not invelldate thesm.

In fineneing, the sohool board is limited to statu-
tory muthority, whieh includss operstionsl, bullding and

ecorporetion expenses, and also to the senciion of the school
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distriot, Execess of revenue belongs to or is held for the
board.

Although the sity or town bhoard has plenary powsr,
it ocennot levy retes. Rural bosrde present annual ordinmary
end supplementary budgeta to the county financde board,
which has the power of revision.

In borrowing for construetion or purchase of property
the board is not only limlted to cuthority grented by the
district but must have the sanction of the Lieutenant.-
Governor in council,

Demand notes and bills of exchange are ultra vires:
the usual metns of borrowing is by lssue of debentures,

City boerds may borrow temporarily omn a proamlssory note.

The board's lisbilities and rights in setion were
studied in the fifth chepter. With respect to the teachers,
the board is lisble for their contracts emnd salary. Con-
cerning the children, the board is lisble for provision of
free schooling, aceommodstion, their Adlscipline, safety and
complianes with the health regulations,

The trustees are lieble to the ratepayers generslly
foyr edministration of a non-sectarian system of education
and enforcement of the schcol law and regulstions,
Specifieally, they are respcnsibls for oelling end reporting
to meetings, holding echool property, financing and

eontraoting.
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Trustees become personally liable for acting in bad
Taith or with 11l-will, fe¢r unauthorized spending or loss
ef money, for refusal or neglect in the fulfillment of
contracts., Also thelr duty to the corporation must come
before perscnal lntersst,

Aots, debis and injuries of agents ars a responsi-
bility of the board., Tus secretary iz llsble for csre of
school preopertiy and money.

Aetlon amy be brought by the boerd for tresepess or
for recovery of property whem apresl to the inspector is
inséequate. Ihey may sue other boards in disputes over
assets and liabilities and mey bring aotion for non-
fulfillment of contracts. The corporstion mey nroteet it-
self by sappealing &eoclsione end by sult for recovery of
money lost by present or past board members.

Aetion mey be brought ageinst individual trustees
for feilure or refussl to act, if appeal to the inspector
is inadequate, Alse eotion egainst the board in the form
of & mandamus will ¢ompal prevision of accommodation,
payment of teachers' selary, readmlission of & ohild %o
school and payment of corporation debts or a Judgment., A
sult for demeges may be brought egainst the bosrd for non-
fulfillaent of c¢ontractis, for injuries to chilldren snd for
wrongful dismissal. Other types of aotionpossible are
injusotion, epplication for review, asctlion of assumpeit,
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garnishment of sochool monmey and & lien on sechool property.

Any remedy supplisd by the statutes muat be pursued
first and all except contreot sction must be brought with
proper notice =nd within three months' time,

Thus, the determination of the legal status of the
school board was commenced by defining the type of corpora-
tion that the board is and the tenure of its members. Also
invelved was a study of the board's administrative respon-
aibllity to the ratepayers and its position in the hiring
and dismissal of teachers. This made possible an exumina-
tion of ths board's role in providing free schooling for
the children in safe surroundings. Finally, in order to
understand the fulfillment cof these responaiblilities, it
was pecessary to determine the board's legal pesition in
contracting, financing end sourt action.

¥hile this study wes an attempt to eclarify the
position of the loval school board, a more complete ploture
could be obtalned with similer studies of the status of the
finance boerd, the county superintendent and the relations
of these two tc the loeal school board. This would also
serve to ¢larify considerably the adminiatrative situation

in the province of Kew Brunswiek.
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ABSTRACT OF

Buring recent years, sducation in New Brunswick has
been administersd st the loocal level by the school beard
and the ccounty finance board. 8ince there has been some
discussion concerning such a division of respomsibility,
this study was plennsd toc determine the legel stmtus of the
school board as it functicns now,

In crder to do this, the New Brunswick statutes per-
taining to education were studied in the lizht of court
decisions. ¥Yrom the Canadian abridgment of all cases,
were taken those decisions based either on New Brumewick
educstional laws or similer laws of other provinses. These
were used to zive exset meaning to the statutes.

Five aspects of thes legal status of thes school
board were considersd. They were: the constitution and
tenure of the bosrd, the board's responsibillity te the
ratepayers and teashers, the board's responeibility to the
ohildren, powers ¢f the boerd in contracting and finenoing,
the board's liabilities end rights in action.

1 M. Virginia Keith, dootoral thesis presented to
the Sehool of Pasyehology end Tducatiom of the University of
Ottawa, Ontaric, August, 1961, xii-188.
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In order to reach a decision conocerning the legsl
status of the board's constitution snd tenure, it was
Beoceasary to determine what type of cvorporation the school
board is, what constitutes s sorporate set, the selection
of members end the creation of veesncles in the board.

The board's responsibility to the ratepayers was
determined by studying the trustees' rights and duties
regarding sohool property and school meetings, The res-
ponsibility to the teachers was studied by distiaguishing
& valid from an invelid tescher's contreot and differen-
tiating between legal and wrongful dismissals,

Tie board's responslibility to the children was
studied by Adrawing conclusions about what the right of freas
schooling involves, 1In this conneetion 1t was necessery
to determine the board’'s duties in providing accommodation
snd conveyance of the children, Also, the board's authority
and rights in the dlseipline and safety of the children
had to be defined.

The study of the school board'e powers in contrac-
ting and finanecing involved an understanding of intra vire
and yltra vires eontracts., Also, the board's statutory
authority in both contracting and finuncing hed to be set
within limits.

Finaslly, conslusions were drawn concernlng the

school board's liebilities, both personsl and corporate, In
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the seme commeetion, it was necessary to determine the
trusteea' righte in sotion, both to protect distriet
property and to dafend the corporation or iits wembers.

A more precise meaning was thus given to the
statutes governinzg the five aspeots of the school board's
rizhts and responaibdilities; and the trus meaning of these
five asvects somprise the legal stetus of the school bhoard

in New Brunswick,



