
mt LEGAL STATUS OF THT oOHOOL BOARD 
IN TBTC PKOVIKOK CiF MK BRONCO OK 

by M. Yirgi»l& Keith 

2h,«sis jar«B«iat®& to th& School of 
Psyohology &»& Iduoat ioa of th» 
Universi ty of Ottawa as p a r t i a l 
fu l f i l lment of the T@quir%i&&a%B 
for th® <!egr©@ of Doctor of 

Philosophy 

(=-~ i 

u. «.LO>VJ? 

S/BHOTHlQirs " 

, LioRAK/cS ^ 

Ottawa, Canadas 1961 



UMI Number: DC53377 

INFORMATION TO USERS 

The quality of this reproduction is dependent upon the quality of the copy 

submitted. Broken or indistinct print, colored or poor quality illustrations 

and photographs, print bleed-through, substandard margins, and improper 

alignment can adversely affect reproduction. 

In the unlikely event that the author did not send a complete manuscript 

and there are missing pages, these will be noted. Also, if unauthorized 

copyright material had to be removed, a note will indicate the deletion. 

® 

UMI 
UMI Microform DC53377 

Copyright 2011 by ProQuest LLC 
All rights reserved. This microform edition is protected against 

unauthorized copying under Title 17, United States Code. 

ProQuest LLC 
789 East Eisenhower Parkway 

P.O. Box 1346 
Ann Arbor, Ml 48106-1346 



ACMOWL^DGUMVIS 

This thesis w&a prepared under the supervision of 

Professor i*ioaol-P. D®»4arlai»» Ph»D.» of th# &@hool of 

Psychology aa& Kduo&tioa of tha University of Ottawa, to 

«h©a tha writer i s i&dabUd for Ms iat®r«st an4 advis®. 

Xt» writer al«o wishes to acknowledge the advios 

aM aaoouragesaiit given hy -Rw* E*H. &h&v«n«Ht Btaa, 

during the plaiming »md orgaai**tion of tb l s study. 



CURKIUDUW STCfDIOHJM 

K. Vi rg in ia Keith m&» born February 25 , 1913, 

l a Hsveloek, Here* Brunswick. She r®o®lve& a Bachelor of 

Arts degree from the Univers i ty of lew Brunei! ak» i n 

1934, end a Master of Art* decree i n Hathea&tio® frost 

Ao&dia Univers i ty , i n 1958. Turn t i t l e of her t&Mle wae 

^ t e r ^ q a t e ,eM,„^t}r,i^ii. She receive* a Master of 

lanoation degree from Berv&rd University in 1959. 



TABLE OF COK'IE«S3!S 

Chapter page. 

IMSEOOTCIXGU , . . . . v 

i . - cojcm'sraoH Aim 'smsim OJ TSS LOCAL SCHOOL BOASD. . i 
1 . tjfpm of Corporation 8 
2 . Office of Ixustee 6 
3 . Corporate l o t s of the truoteoo 10 
4 . Hie Offio® of Secretary 16 
5 . Choice of School Board Members 20 
6. The Trustee'® Declarat ion of Offio® M 
7 . Vacancies in the School Board £9 

IX . - TBS SCHOOL BQAl©«© IMPOIMBIiJOT TO KATlFAfEBS 
m> TSAOHEflS . , 59 

1 . School s i t e s 40 
2 . School Property 44 
3 . School Meetings 47 
4 . The Teaeiier's Coatrant 53 
5 . Dismissal 31 

i n . - IBS aeaooL BOARD'S msaponsiiiiXTr TO m OHILDKBK* . 73 
1. Free Schooling 74 
£. Accomodation 77 
3 . Conveyance 83 
4 . Disc ip l ine of the Children S3 
§. Safety of the Children 90 

XT.- •POIS'ERS Of 5SB SCHOOL MAS© IH CCSTftACTXSG AKD 
yUMCIHQ. . . 109 

1 . S ta tu tory Authority in Contracting 110 
Z. Formal i t ies of Contracting 117 
3 . School Board F inanc ia l 1S1 
4 . Relat ions with the Ibwn Council or f inance 

Board 1£S 
5. Borrowing 131 

V.- TEE SCHOOL BOARDS LIABILITIES AID &X0K1B IH 
Aonm . . • . IU 

1« Overview of L i a b i l i t i e s 145 
2 . Personal L i a b i l i t y 14® 
3 . Corporate L i s M l i t y 158 
4 . Overview of Action hy and ag&iaat the Board 155 
5 . Eights in Action by the Board 15® 
6. S ights In Action aga ins t the Board 163 

mimjtm ATO oouctxatms . . . . • 174 

BXILXOdeUPBT . . . . , , # 185 



iaiRO-DUCUOn-

In 1942 the Mew Brunswick government passed the 

fomrty WftQl* MM&M iflftt1 which was permissive l eg i s ­

l a t ion allowing the formation of county finance hoards. 

These boards were designed to bring some degree of equalisa­

tion of educational cost and opportunity within the coun­

t i e s . With their creation, the responsibi l i t ies of the 

leea.1 school hoards were scawwhat diminished. 

In the course of a few years fourteen of the 

fifteen ooantiee elected to es tabl ish county finance hoards 

and the resul ts were, In general, as the government had 

hoped. 

Although th i s was a step towards bet ter financing, 

amah s t i l l remained to he done towards the achievement of 

an adequate provincial system of education. 

with the a la of further improvement In educational 

finance, the government. In 1953, appointed a eeja&lsaloa of 

enquiry. This coamleslon presented i t s report in 1935. 

Embodied in the report are findings of public 

sa t is fact ion regarding the achievement of the county 

finance hoards and dissat is fact ion regarding the administra­

t i on , as a whole, of the sehools within the counties. 

1 Coaaty .f fthools Finance Act. Revised Statutes of 
Hew Bmaswiols:, i«Ss, cap, 4f. 
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*Ehe eoiaaission s ta ted , 

At the present time the administration of schools 
a t the county and local ls>vel i s going through a sort 
of t rans i t ion atage. Obviously the grafting of the 
county unit on the d i s t r i c t system has brought 
certain s t ra ins that are wearing the structure 
rather t h i n . s 

One suggested solution lay in giving more authority 

to the county finance boards. But, in th i s connection, the 

coja&lsslon reja&rked, "the t radi t ion of the small aehool 

with i t s own board of t rustees runs Ae&p In our way of 

doing things.w S 

Mth the division of administrative respons ib i l i t i es 

under possible consideration, i t would seem t lae ly to 

examine the exact s ta tus of the local school bo&rd as i t 

functions now. This i s the object of the research reported 

here. Involved i s a study of the legal besla of the board*s 

du t ies , powers and authority in the local school d i s t r i c t . 

In prep&ration for the research, Besoalel&'a %he. Le,w. 

o,f Local Public Scliool Administration4 was studied. 

Although the s ta tus of the Antrloan school board i s different 

fro® that of i t s Canadian counterpart, th i s book focused 

2 Province of Hew Brunswick, Heport of the Bo gal 

Frederlcton, Queen*s 'Printer, 1955, p . 59. 

• IMA** p . *e. 

4 i t e a l e i n , U.K., aho, .Law of Local Public School 
MMlaistmtloa. p r o n t o , McGraw-Hill, I ts®, x i - m p . 
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at tent ion on important daujxulnanta of authori ty and 

reoponsi b l l l t y . 

Sort*a Public Sohool Finance5 showed the increasing 

importance of local control and the necessity of able adminis­

t ra t ion in seeking for a bet ter f i s ca l policy and a acre 

equitable system of education. I t stressed the Importance 

of such factors as f l e x i b i l i t y , s t a b i l i t y , and adaptabi l i ty , 

much of the l a t t e r being obtained through proper organization 

and administration at the local l eve l . 

Argue *s Kjftfftiau ffhAlftren, and,, ^duoatftoa, M L ,qana,#6 

dealt with the same factors in Canadian education and 

emphasised the importance of local I n i t i a t i v e , leadership 

and administration in the attainment of adaptabi l i ty . 

H.F. Moffatt, i n Iducatlon&l finogoo in Canada.7 

gave e picture of the administration of educational finance 

In Canada. Sis point of view i s tha t administration a t the 

school d i s t r i c t level i s a determiner of educational 

r e s u l t s . 

While these studies focused attention on the im­

portance of local control hy the representatives of the 

5 Mort, * •» • , and W.C. Remsser, ffnblle School 
TpMMm» Toronto, McGraw-Hill, 1951, xxl1*439 p . 

Canada* Sa&wimlgan F a l l s , Canadian Teachers' Federation, 
ffBTat t. 

f Sgoffatt, H.t>., gfluoatioinol Finance .in Canada. 
Iteroato, $&g®» 1*57, 9§ p . 
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people, only the aotu&l s t j tu tes and regulations of the 

department of education supplied a picture of the local 

school board as i t operates. 

Principles of school Administration.e by Mort and 

Boss, stressed decentralisation within the larger unit of 

administration} a l so , the importance of f l ex ib i l i t y in 

legal s t ruc ture , me f lnel chapter deal t with the legal 

theory of education as unifying statutory provisions and 

court decisions. 

With th i s unification in mind, the plan of research 

was formulated. 

I t was determined to use the educational esses 

l i s t e d in the abridgement of a l l Canadian cases, fhose 

decisions based on laws aimllax to the Few Brunswlclc counter­

parts were studied In re la t ion to Wew Brunswick educational 

laws, fhus, the exact meaning of the s ta tutes could be 

determined in order to ©alee more precise the legal s tatus 

of the local school board. 

In any case which w&s appealed, only the appeal 

decision was used* 

I t was mentioned above that fourteen of the fiftoon 

counties, soon after 1942, elected to adopt the county 

8 Mort, P.R., and D.fi. Ross, Prlaoiplo-s of School 
Administration, foront©, McGraw-tUl, i w 7 x T - 4 3 a T j r ^ 
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finance board plan. Tb© f i f teenth oounty s t i l l has not don© 

so. Sinc« i t was generally agreed by the finance ooaaai salon 

that th i s s tep must eventually be taken, i t was decided to 

omit any consideration of the status of the local school 

board in that one county. 

Since the county superintendent i s a fa i r ly recent 

n&as for what was once called the inspector of schools m4, 

the teria "inspector" i s often used in court decisions, the 

two designations of the same off ic ia l wil l be used In te r ­

changeably. Likewise, the local sohool board may be referred 

to as the t rus tees , the sohool corporation or the bo&rd of 

t rus tees . 

Eae county superintendent i s the off icial appointed 

by the Minister of education to aosis t in seeing that the 

laws and regulations concerning education are carried out 

in the schools. As well as Ms inspection dut ies , he must 

advise and help the teachers, t ru s t ees , the finance board 

and any organization wording for the good of education in 

his county. 

Ttie county finance board i s appointed part ly by the 

county council and par t ly by the Lieutenant-Governor in 

council. I t i s a corporation formed to administer educa­

t ional finance in the county and, as such, has the power to 

9$prov*» revise or re jact the ordinary and supplementary 

budgets, presented by the lot&l school bo&rds. I t pays the 
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educational expanses of the county &nd transacts a l l 

business l a this connection. 

l a general, there are three types of sohool d i s t r i c t s 

adstlnlstared by boards of t rus tees , the rura l d i s t r i c t , the 

consolidated d i s t r i c t tm& the town d i s t r i c t . 

the rural d i s t r i c t i s the basic unit Into which the 

province i s divided for the purpose of school administration. 

!!wo or more rural d i s t r i c t s may join together and fena a 

consolidated d i s t r i c t with one school board. SBie c i t i e s and 

some incorporated towns have the third type of d i s t r i c t . 

$his l a t t e r type i s usually Independent of the county 

finance board. But i t saay choose to unite with the county 

and form what i s known as © joint school finance board. 

the report contains &tx chapters, including five 

sections of the legal structure studied and a s a » a r y and 

conclusions. 

The consti tution and tenure of the sohool board 

wil l be studied in the f i r s t chapter, th i s wil l involve 

defining the type of corporation that i s the board and 

examination of the offices of trustee and secretary, through 

the i r a c t s , {nestings, election or appolnt8s©nt, and 

retirement fro® office. 

fh& seeond chapter will ®how the board's relation® 

with and reap onaibi l i t i s® to the ratepayers and teachers of 

the d i s t r i c t . Ooneornlng r,h® ratepayers, a study wil l be 
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made of the boa rd ' s r i^h tn and powers with roep^ot to 

school p roper ty , t h i s w i l l be followed by a considerat ion 

of t h e i r du t i e s regarding sohool meetings with the people 

to whoa they are respons ib le . Concerning the teach^ra , 

t h e i r enga&eBwint and diKraiaaal w i l l be exarsined. 

The t h i r d chapter w i l l deal with the l ega l powers 

and du t i es of the t r u s t e e s with respec t to the ch i l d r en , 

for whose education they arc r e spons ib le . This w i l l i n ­

clude such aspects of the r i g h t of free schooling as the 

provis ion of accommodation, assignment of the ch i ldren to 

school departments and conveyance or payment of board for 

those who l i v e f a r from the sohool. Alao, i t w i l l include 

the t rus tees* r e s p o n s i b i l i t y for sohool d i s c i p l i n e and the 

safe ty of the ch i ld ren . 

The four th chapter w i l l define the author i ty and 

r i g h t s of the school board in contrac t ing and f inancing, 

In ia involves a s l a a r d i s t i n c t i o n between intra, v i r e s and 

u l t r a v i r e s c o n t r a c t s , determinat ion of the s t a t u t o r y 

au tho r i t y for borrowing and ©n examination of the board*s 

budgetary r e s p o n s i b i l i t i e s . 

Chapter f ive w i l l shew the g e n e r a l , spec i f ic and 

personal l i a b i l i t i e s ©f the board, as well as the types and 

condi t ions of l ega l ao t loa t h a t maf be brought by and 

aga ins t i t . 
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Finally, the su.-.r&icry and conclusions must condense, 

from the above, the actual legal status of the school 

board and define the llmita of ita authority and 

reap onsi billty. 



CHATTER I 

OCNSTITaTICR im T£N0a3 OF THE LOCAL SCHOOL B04&D 

The purpose of this chapter is to study the legal 

basis of the constitution and tenure of the local school 

board. To do this, one must carefully consider the follow­

ing : the type of corporation a school board stands for, 

the office of trustee, the corporate acts of trustees, the 

office of secretary, the choice of school board members, the 

trustee's declaration of office and vacancies in the sohool 

board. 

In the first section of this chapter the writer will 

examine the duties, powers, and responsibilities of the 

sohool board and, in the light of these, define the type of 

corporation that a local sohool board constitutes. M second 

section will deal with the office of trustee. Here, the 

qualifications required for the position, the purpose and 

the Hesitations of same will be clarified. A third section 

will involve a discussion of board meetings and resolutions. 

This section will help determine what constitutes a cor­

porate act of the school board. In the fourth section, an 

attempt will be made to determine the statutory basis of the 

office of secretary. This oan be established by a study of 

his appointment, duties, and responsibilities. How and by 

whom school board members are cbosen will follow in the 
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f i f t h seotion, thus providing a bet ter understanding of the 

nature of the sohool board and i t s members. The following 

seotion wi l l study the t rus tee ' s declaration of office 

which consti tutes a guarantee of the fai thful performance of 

s tatutory dut ies . The object of the f ina l seotion wi l l be 

the creation of vacancies l a the sohool board. This l a s t 

point wi l l contribute to a more complete understanding of 

the constitution and tenure of the corporation. 

A sumary of the main findings will conclude the 

chapter. 

1* Type of Corporation. 

Since the sohool law of New Brunswick does not de­

fine the type of corporation that the school board i s , case 

deoisions wi l l bo used to describe the board and compare i t 

with a somewhat similar typo of corporation, the amnio!pal 

corporation* 

The Schools Act3' defines the board of trustees as a 

body corpora to under a given name and consisting of ©sabers, 

the nuaber of which i s fixed according to the type of 

d i s t r i c t . 

i Pfff ®m$yi%m.MfaQPMM** i 960 , s ees , 4 ? , 96, 
116. 
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Trie supreme gourt of Stew Brunswick, l a Frovlnolai 

Bank • The Trustees of School Dis t r ic t no. 8 . 8 spoolfles 

that the board of t rustees la a non-trading corporation 

having only the powers given by the s ta tu te areating i t . 

l a Qlarkaoa v lawn of jtlllatom. the supreae court 

of Ontario notes the dis t inct ion between a municipal cor* 

poration and a school board, l o t only are they d i s t inc t and 

separate bat each i s supreme in i t s own field* This i s 

exemplified by the fact t ha t when annual ra tes are collected 

by a aunlelpal board and paid to the school board, i t la not 

a payment by the ftuniclpal board but ra ther , a transfer to 

the school board of funds which are already i t s own. They 

are , 

(...) its own in the sense that the sohool 
board is the corporate body authorized by law to 
receive and disburse school moneys for sohool 
purposes. And even if the aunlelpal corporation 
had been paid the money It would still hold the 
aoney as trustee for the sohool board and not as 
ita own.4 

A mtmioipsl corporatIon oonaista of all ratepayers; 

whereas, th« sohool corporation consists of the trustees. 

This distinction leads to the conclusion that the sohool 

£ Frovlnolai lank y ,fhe .Trustees of iohool Mstrlet 
Ho. t . (1S55) 35 Maritime Provinces Reports 161. 

Heports 
S QLarkaoa v Ipsa of Ml l s ton . (1*28) $g Ontario Law 

4 I b i d . , (IMS) @8 ©atari® Law Soporta 14S. 
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board la a unique typo of corporation. Being nei ther private 

nor public , i t could be called a quasi-corporation. 

In the decision of ffsx ex f \ t Max^a, v fjpcjftf,, 

the judge said, 

The municipal council and the sohool b®M 
are two ads&aiatratlve bodies charged with the 
care of different departments of Municipal 
a f fe i rs ; but the sohool board i s , af ter a l l i e n s 
of the governing bodies of the annle lpa l l ty . 9 

Thus the sohool beard and the ©naielpal ear poration 

are si&llar in the i r governing purposes. However, the 

school board la prociaoly Uni ted in I t s acta to statutory 

authori ty. Therefor* I t s ight be tesmed a qussi-&unicipal 

corporation. 

The oupre&e court of New Brunswick, in foia,ter v 

Trustee* of Sohool SfrHffW »t» % frf •*»* •*•*•• ^®* **• 

corporation has perpetual existence and acta froa t i e s to 

t iaa through i t s members, the individual trueteas oleetad 

to represent the ratepayers, 'inia deal s i on has reference 

to rura l sohool t rus tees . Actually, the board members of 

c i t i e s and incorporated towns are appointed, par t ly by the 

town council and part ly by the Lieutenant-Governor l a 

council .7 

» &fa m mln Martjn v *a»ou«j, (If 13) 84 Ontsri© 
Hookly B s p o r t a r W . 

* Hew lTuaa*4ok, Spools Aojfcfc i t t o , at©. •* (£ ) . 
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The members of the corporation, according to the 

supreme court of Canada in ̂ iotou County Sohool Trustees v 

Cameron.8 are not constituent parts but only the elements 

which form one artificial body. They are entirely distinct 

from the body endowed with corporate powers. 

In suam&ry, the school board Is a non-trading cor* 

poration with perpetual existence and having only the powers 

conferred on it by its creating statute. Being neither a 

public nor a private corporation it could be called a quasi-

corporation. It is an artificial body which acts through 

members which are distinct from the body, but, at the same 

time, are the elements forming the corporation. 

The munieipal corporation and the school corporation 

are separate and distinct, each being supreme in its own 

field. For example, in raising money for sohool purposes, 

the munieipal corporation is acting as trustee for the 

school corporation which has the solo right to hold and 

disburse sohool money. 

Altaoagh these two corporations are similar is 

their purpose of managing diffareat departments of munielpal 

affairs, they differ as to make-up and powers. The 

municipal corporation la a corporation of the ratepayers 

& Meton Oounty lohool Trustees v Cameron. (1879) 
a Supreme Start Report* o W . 
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while the sohool board Is a corporation of the t rus tees . 

The sohool board I s more limited In i t s powers, being exactly 

confined to statutory authority. 

from the s imilar i ty and differences, the school 

board could bo considered a qaaai-municlpai corporation. 

8. Office of Trustee. 

In ordor to know about the office of t r u s t ee , one 

must study the qual i f icat ions, the purpose and the l imita­

tions of the posit ion. 

According to sohool law, the trustees shall bo 

que1ifiad voters , Br i t i sh subjects, end residents of the 

sohool d i s t r i c t . 9 

As to t h e i r purpose, the decision of Platom. Oounty 

Sohool Trustees v Cameron3,0 s ta tes tha t they are to act for 

the corporation. Also, t he i r acta are only the ac t s of the 

corporation Insofar as they have authority from the 

s tatutory powers conferred on them. 

The decision establishes further that the t rus tees , 

as public o f f i ce r s | cannot bo accused of trespass i f they 

act in good f a i th , even though they are wrong* In such 

case, thoy cannot be hold personally responsible. 

9 Sew Brunswick Sohool® Aot. 1900, sec, 4?. 

X S m t f t t iouRty^ohool. Trustees v Cameron, lim) 
% Supremo Court Reports ~ 
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(too l imlta t ioa to the assumption of the office of 

t rus tee la that no teacher can become a t rustee in the 

d i s t r i c t in which he i s employed.11. 

This i s s t r i c t l y interpreted in Be East Terk Facile 

School Board and Mackenzie «1Jg Sara, the Tork Oounty court 

hold that although the trustee in question was only acting 

temporarily as a teacher, the seat must be declared vacant. 

Moreover, a t the eess&tion of teaching, the former t rustee 

might act resume his office unt i l re-elected to i t . 

This l imitat ion la based on the fact that t rustees 

of rura l d i s t r i c t s are not to be interested in school con­

t rac t s axoept with the consent of the Inspector or a majority 

of the ratepayers of the d i s t r i c t . 1 3 In the ease of 

trustees of c i ty or incorporated town boards, there Is no 

exceptioa to the r u l e . 1 * 

I s l e School Ordi&aaep..18 the d i s t r i c t court held 

that th i s does not apply wiien the contract i s with an 

incorporated society of which a trustee i s a member. 

H Haw Brunswick Schools Act. 19&0, sec. §6(1). 

(1931) £ dominion Law Reports 

1$ a^.frmnowjjft fifteojs, 4f,|, 1960, see. St . 

14 XbM. * see. 96(4). 

15 % Softool Ordinance. (1914) 5 Western Weakly 
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The above decision partly followed Lee v The Public 
16 

Sohool Board of the 01tv of Toronto. w whore the court of 

common pleas ruled that contracts of the sohool board with 

firms of which a trustee was a shareholder, did not causa 

the latter to vacate his seat. 

The reasoning was that this was not a contract with 

individuals and there was no pecuniary Interest, profit or 

expected benefit to any Individual. 

A similar limitation to the office of trustee is 

found in the olause stating that all trustees must serve 

without remuneration.17 

18 
1» Bex ex rel. Mo Arthur v Mavcook. a trustee was 

disqualified for receiving pay for delegated services of 

the sohool board. Similarly, in ttalrhead v Bullhead Butte 

Sohool District.1* the trustees became liable to be ousted 

because they had helped to build the new sohool and had 

taken pay for the work. 

Id Lee v The Public Sohool Board of the City.of 
Toronto. (1881} 32 upper Canada Court of Common 3>leae 78. 

17 Mew Brunswick Schools Act. 1960, sec. 48. 

1® jjg-.f* X®1* MoArthnr v Mavcook. (19B4) 4 Cominlon 
Law Reports 1££2, 

1^ Muirhoad ..v..Bullhead Butte School Sis trio t. (it 11) 
1 Western Weekly Reports 253. 
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The Saskatchewan court of appeal, in MoHabb and 

Jarnaaln y yindlay >S0 ruled that money paid to a trustee by 

the board for work concerning which the board may contract, 

cannot bo recovered. The trustee, however, laya himself 

open to action if he does not IPSO faoto vacate his seat. 

A final limitation Is that no trustee may be an 

auditor of the corporation accounts while he holts such 
21 

office. 

In summary, trustees must be qualified voters, 

British subjects, and residents of the sohool district. 

Their purpose is to act for the corporation. Hence their 

aets are limited to statutory authority and so long as they 

act in good faith within these limits, they cannot be 

accused of trespass even though wrong. 

Ho trustee ean bo a teacher, even temporarily, while 

holding office. If he becomes a teacher, he inso faoto 

vacates his seat as trustee and cannot be reinstated after 

relinquishing the teaching position, except by re-election. 

Ho trustee can be interested in sohool contracts 

without the proper consent. This does not include eontracts 

with an incorporated society of which he is a member or 

m Moffabb and Jarna^ln v Flndlay. (193B) S Western 
Weekly loporta SS8, 

SI How Brunswick Sohools Act. I960, sec. S*. 
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oontraots with, a company of whioh he is a shareholder, since 

no pecuniary interest or benefit would In these cases 

accrue to him. 

Ho trustee can be remunerated for any services of 

the board, even those delegated to him by the corporation, 

and retain his seat. If he does aceept pay for any such 

services, this money cannot be recovered. 

Ho trustee can be an auditor of sohool accounts 

while ho holds his office* 

3. Corporate Acts of the Trustees. 

One must go to case decisions in order to try to 

determine what constitutes a corporate act of the sohool 

board. Since there is no consensus of opinion in this 

respect, the stricter view will be presented first and then 

the more lenient point of view. 

Concerning acts of the trustees, the supreme court 

of Canada, in ffietea Oounty Sohool Trustees v Cameron.sg 

declares that an act done In corporate capacity must be 

authorized by a resolution passed at a lawful meeting. 

Otherwise the trustees perform personal acts. 

£2JHotrnm gouaty School Trustees v Cameron. (iB7f) 
% Supremo Oourt Reports @90. 
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The supremo court of Ontario, in Law v Ottawa 

gublifl Sohool Board. * further elaborates that a resolution 

of the trustees must be the decision of a majority of them} 

and no suoh resolution can be declared u l t r a vlrea if the 

board la acting under statutory authority. Any rule which 

r e s t r i c t s the power or t ies the hands of the majority la 

not well founded. 

The supremo court of Sew Brunswick, in Frovlnolai 

Bank,, y V» .ffifflrtmfl of P<fcml Dis t r ic t |IQW, JU*4 also em­

phasizes th i s point . I t s ta tes that the acta of the cor­

porate body must resu l t from deliberation of the t rustees 

when they got together oolleotively. They ©enact separately 

and individually glva the i r consent if they are to oblige 

themselves as a corporation. I t i s only a t a lawful meeting 

of the corporate body that they can ac t . 

This f a r t la also borao out in Snarling v Spring 

Coulee School Truateeo. where the supremo court held tha t 

a teacher 's agreement was Invalid because i t was not 

adopted a t a meeting of the board. 

3S Law i flttmy^gflftilo, goftoaft aoaj|,» (1928) 
4 Bomlalon Law loperta 

»a^ g r (1955) 33 Maritime Provinces Fcsporta 161. 
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Concerning meetings of the sohool board, one of 

the regulations says the trustees are to transact the busi­

ness of the sohool dlstrict at regular monthly meetings. 

Also they may hold spoolal maetings after proper notloo has 

been given. Records of all meetings are to bo kopt by the 

secretary.s* 

Minor irregularities in board meetings will not 

Invalidate the business transacted. In Olive Sohool Mstrict 

v Berthern Crown Bank, the defendant pleaded irregularities 

is calling and holding a sohool meeting as dofenoe against 

the plaintiff's charge. the Alberta supremo court decreed 

that the fast that no waiver of notice appeared in the 

minutes, is not enough to invalidate the seating. The deci­

sion says, in part, "Those provisions designed merely for the 

information or direction of officers to secure methodical 

and systematic modes of proceeding are merely directory."E 

An adjourned meeting must bo one adjourned to a 

speciflo time, as shown in Me the School Aet aad Lacombo 

Sohool District and Stewart.8® The district court decided 

that the adjourned meeting of the trusteee was Invalid as it 

2* Mml^Mm^mmnXm.tM »•», ^yM^f^ , ,^^^^ 
Act. 19m, regulation 3. 

(1017) S4 ©omialoi* Law laports 10, 

'SASHM^ifry^'HP"** Bmth J******* 
and Stewart, (1§4B1 S Waatera Weekly Reports £69. 
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was not adjourned to a special date . In consequence, the 

business conducted was void. 

Contracts not adopted a t a corporate meeting may be 
declared void. In Hfllf^lfirMtor.bury a&fg, $pf y Boâ fe 

Areola, ftsMmmi Bfrstrjet, a ooatraot was declared void because 

i t was not adopted a t a meeting of the board of t rus tees . 

The fact that the work had been done and the benefits of i t 

accepted did not e n t i t l e the contractor to recover the 

amount duo. The Saskatchewan court of appeal, in i t s deci­

sion, s ta ted, ^Persons entering into contracts with sohool 

boards should be careful to see that the statutory provisions 

are s t r i c t l y observed.*'29 

On the other hand, the appeal division of Hew 

Brunswick's supreme court has not always been s© s t r i c t in 

t h i s respect . In ffeaffoalera, v Balmoral a^Ba^houa^e ^ehool 
True terns f^tha evidence showed that m applicant for the 

posit ion of teacher met and agreed with two of the t rus tees . 

The l a t t e r then consulted with the third trustee who refused 

to sign the contract, ^itim, l a Septeiaber, the teacher was 

not allowed to assume the posit ion, she sued the sohool 

board for damages. The court held that there was a contract 

that could be sued upon. All the trustees had been 
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consul ted and the majority may engage a teacher. The 

decision stated further, 

In the remote d i s t r i c t s of th i s province i t 
i s scarcely to be expected that the same formality 
would be found to obtain In the making of contracts 
of th i s nature as takes place in the ci ty or town 
d l s t r i e t s , but there was evident Intention and bona 
fldo intention on the part of the trustees to aske 
the contract.®0 

Again, in MoBoaald y Sid on School Trustees.^1 the 

supreme court of Bow Brunswick held that while the f u l l 

board of t ruetees must be consulted, I t i s not necessary to 

have them a l l together and the consultation can take place 

anywhere. 

There i s a note attached to one of the regulations 

whioh reads, 

3ae entering into or the giving notice of 
terminating a contract with a teacher should be 
decided upon a t a meeting of the board of sohool 
t rus tees , regularly called.5® 

I t i s to bo noted that the word "'should'* i s used 

in th i s regulation, whereas "shal l" i s the cuatomary word 

used in the corresponding position la most of the regula­

t ions . This might explain the m&r% lenient a t t i tude of the 

Spapearoslera y Balmoral and &alhouaie School 
True t e a s . (1M7) S Bomlmioa Law Reports 505. 

SI MeDenald v Blaoa Bchgol Trustees. (193©) 
1 Maritime Provinces Reports £53. 

SB Bofsalatloae• l o a a t r t l a * the Hew Brunswick Schools 
Aat. If St, regulationn. 
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Bow Bruaawiek supreme court regarding corporate acts Issuing 

from a resolution passed at a meeting of the board; at 

leant, la the cas* of engaging teachers. 

Ivea la Ontario, where the courts are very strict 

in declaring void those contracts that do not result from 

decision at a corporate mooting, there are two cases where 

the court has held that lack of minutes of such a meeting 

does not invalidate a contract. One of these Is MePhersoa 

r ffsboma School Trustees.38 

In summary, a corporate act is one which results 

from a resolution passed at a corporate regular or special 

meeting of the board. All other aets are personal aad may 

be declared voids for example, a corporate contract not 

adopted at a meeting. 

A resolution is the decision of the majority of the 

trustees, deciding within the limits of statutory authority. 

It is a decision which results from oolleetive deliberation, 

not from separate or individual consent of the trustees. 

A corporate meeting of the board is one held under 

statutory authority, at which the business of the sohool 

district is transacted. At all auoh meetings records aro to 

bo kept by the secretary. 

1 Ontario Law leporta ;lil7 
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Some regulations concerning board meetings are con­

sidered to be directory, for example, the laok of a record 

of waiver of notide does not invalidate the business trans­

acted at a special meeting. Iven the lack of minutes of a 

meeting may not make the business void. When an adjourned 

meeting is not one adjourned to a special date, the business 

transacted may be declared void. 

In Sew Brunswick, contracts have been termed valid 

whoa not adopted at a corporate meeting, since rural trus­

ties are not expected to maintain the same formality as 

their city or town counterparts. The Hew Brunswick regula­

tions do not order the adoption of a teacher's contract at 

a corporate meeting la imperative terms* 

4. *Jam Office of Secretary. 

Slaoe the seeretary is a rmwy important officer of 

the beard, one must study his duties, what constitutes his 

appointment, the responsibility of the trustees for bonding 

him and the remedies available whoa they neglect to do this. 

Iho secretary keeps the records and accounts of all 

corporate proceedings. Ho has charge of the school property 

and performs any duties whioh the board may prescribe. Els 

appointment, goalifleatl©as and remuneration are described 

la the statutes.3* 

luimi. <II Hi i — — — 

S4 low Brunswick Scmoola Aat. 19§0, sea. S4, §§(§). 
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The responsibility of the trustees to take a bond 

for the faithful performance of the secretary Is mandatory. 

If they fall to do so, they become liable for any default 

oa als part, to the extent of the amount for which the bond 

should have been taken. 

Hie trustees, in Hamilton, School Trustees v Bail.*** 

sought to make the township responsible for money absconded 

by their secretary, on the ground that he had not been 

legally appointed and, hence, money paid to him did not get 

into the proper hands. 

The court held that there is a presumption of regu­

lar appointment when one acts as the appointee m.& is recog­

nised by the corporation as such officer. His acts bind the 

corporation even if there is no written proof of his appoint­

ment, Xt was held also that the clause which provides for 

compliance of the majority of vim trustees in order to feiad 

the corporation, does not apply to &ets of duty of the 

secretary. 

Since the trustees had not bonded the secretary they 

became liable for the missing money. 

The law provides a remedy for recovery of sohool 

money or property bf giving the inspector the right to 

II II lilll I' M l '"'"•' 

SS Mew Brunswick Schools *ot. 1S60, aces. 04(1), 
64(5). 

&S M^ll%m..3mmX Tgttatooa. v, y#l&. (13B1) 28 
Grant's Ohaaeery loporta 408. 
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demand the same. If his order is not obeyed, a oounty 

court judge may laeue a summons to the person charged. 

la lest v The Trustees of Sohool District lo. 5. 

Parish of Johnston. 8 the trustees applied for a mandatory 

injunction to force the dismissed secretary to surrender the 

books and reeords. The supreme court held that, since the 

aot sad provided the above-mentioned remedy, that course 

should have beea pursued first. 

However, it was also held that there might be cases 

where this remedy would be inadequate, as where the secretary 

had a considerable sum of money whioh he refused to account 

for or give up. 

Being a corporation, the school board is aot confined 

to this remedy. She trasteos can bring a suit in equity to 

have their rights declared, or for discovery or account of 

moneys belonging to them, or for an iajunction to restrain 

the keeping or destruction of them. 

la this particular ease, the remedy was inadequate 

einoe a common law court h&s no power to fore® the dis­

closure of the state of accounts. This was neoessary la 

order to allow the respondents to do their duty. Therefore 

the appeal was allowed without costs. 

S? Eiy. Brunswick Schools Act. 19S0, see. St. 

Parish of Johnston, CliiB) IB lew Brunswick Reports 56. 
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boadlag company brought an action of larceny sad embezzle­

ment against the secretary* the supreme court of Mew 

Bruaawiek averred that larceny and embexxl etna at are now 

included under theft, so this was i&proper action. Loss of 

money through conversion was proved, although the defendant 

showed that his accounts had been audited. 

The court held that there is nothing in the laws 

making any such audit final, whether approved by a sohool 

meeting or aot. 

In summary, the secretary keeps all records and 

aeoouats of corporate proceedings, has charge of sohool 

property aad performs acta of duty assigned by the trustees. 

These aets of duty do aot require the agreement of a 

majority of the school board. 

Bo written proof of appointment as secretary is 

asoessary. When he acts an such and is recognized as secre­

tary by the board, this confirms his appointment and his 

acts bind the corporation. 

The trustees must take a bond for the faithful pev^ 

formaaoo of the secretary and any negleot to do so makes 

them liable to the extent of the amount for which he should 

have been bonded. 

mmmmmm wtHmm—mmmmmmmmmmmmmmm 
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The law provides a remedy for recovery of sohool 

moaey or property held by the secretary, by appeal to the 

superintendent to demand the same. If this is aot obeyed a 

county court judge may Issue a summons. 

The law courts have decided that this remedy is aot 

always adequate la eases whore large sums of moaey are wrong­

fully retained or where it is necessary to force a 

disclosure of the state of accounts. 

Ia these oases, the trustees may bring a suit la 

equity for declaration of their rights, for discovery or 

account of their money, or for aa iajuaotioa to restrain 

the keeping or destruction of moaey or accounta. 

The remedy/ of the bonding company is to bring a 

suit for iosa of moaey through conversion. Ia such case, a 

secretary cannot plead that aa audit of tao accounts has 

taken place or beoa approved by the sohool meeting, since no 

audit is final. 

5. Ohoice of school Board Members. 

This section determines how and by whom sohool 

board members are chosen. 

Regarding the election of trustees, one must study 

the qualifications of the electora, the two types of 

vacancies to be thus filled and the remedy for irregularities 

la elections. 
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Soaceraiag the appointment of trustees, the 

appointing bodies, the ooadltioas aad means of appointment 

will be presented. 

Some trustees are elected others are appointed. The 

boards of cities and incorporated towns are appointed, partly 

by the maaieipal council aad partly by the Lieutenant-

Governor ia eouaeil. 

Consolidated district boards are selected acoordiag 
41 

to the order of the Lieutenant-Governor i a council. 

The trustees of rural d i s t r i c t s are elected by 

oaallflea voter* , 4 a that l a , reaidoat ra tepayer! . 4 3 

According to the dooialoa of MaSaalm, ,y Hinds. 
The word "residence" la ambiguous. I t has been 

givea judicial interpretat ions during the l a s t 
century according to the intent of the par t icular 
document or legis la t ion wherein I t was found. 
( . . . ) I t i s aot only possible bat of sufficiently 
common practice to be wall recognized i a law, for 
a person t o have more than one bona fide residence. 

Therefor*, the eommon law interpretat ion must be 

glvaa to the term* "residence" and "resident ratepayer*. 

65£. 

40 flow Brunswick Schools Act. I960, sec. 96(g). 

41 i b i d . . see. 116(7}• 

4S !&&£•• *««*• $4(1), 49. 

4SJMi«* ***** 41 , 42. 

44 *frfl*ft|H * H|H4H> US&9) 11 Western Law Bsporta 
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I f the s t a tu te does not clearly define such expressions, 

the recognized judicial interprotat ion must be accepted. 

Ia the decision of Ourrea v Molaohen.4^ a dis t inct ion 

I s made between reaidenoe aad domicile. A person mn, have 

several residences but only one domicile. 

i f voters are found to be unqualified, an election 

may be declared inval id . Eex ex r e l . Andrews v WTi^t** 

ooaoeraed the elaotloa of a t rus tee . Seven voters were aot 

qualified aad the elaotloa was close enough so tha t i t 

might have beoa af footed. Therefore, i t was set aside. 

There are two types of sohool board vacancies that 

may occur, poriodioal aad oeoasioaal vacancies. These are 

d.fln. f l i * « , , i . o m o o of H ^ M . « » 1 . Moor, * « . « ! . . « ' 

Tarn former are those regularly ocourriag when the appoint­

ment i s m&&&, while the l a t t e r are caused by death, 

resignation, e t c . 

Farlodical vaoaneiee la the rural boards are f i l l ed 

by elootion a t the annual sohool aee t ing , 4 8 whereas 

48 Qurren v MeEaohaa. (190S)5 Terr i tor ia l Law 
Eeporta 333. 

46 Wm»MMl%JMKm§,, ,T, Mfifr,l> (1$47) I Western 
Weekly reports §06* 

47 JMftSi, m, ,yjI, ..jjpaya,, t^Mk*. * U®«S) U Ontario 
Reports £49. 
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occasional vacancies are filled at special meetings called 
40 

by the truateea for this purpose. 
The latter olauso is declared to bo merely directory 

00 
ia the decision of Meiaaer r Maisner at al. This was a 

ease where a vacancy was created shortly before the annual 

meeting. The two remaining trustees loft the vaeaney to be 

filled at the aaaaal meotlag. Oa this groaad, the plaintiff 

wished the bualaess of the meeting declared void. The 

supreme court of Nova Scotia held that it was not necessary 

to fill the yasaaey earlier. Speelal meetiags are authorized 

bat aot necessary. 

Laeourao v MoLellan aad daOraw * was aaother ease 

concerning the election of two truateea at the aaaaal 

meotlag. Ia this instance, the minutea did aot show which 

of the appoiatoas was the temporary one. The refers oae 

election was daGlared valid aad the other aot. 

According to Sew Bruaawiek law, irregularities la 

alections aad meetings, la general, are to be lavestlgatea 

by the iaapeotor, subject to a wrlttea appeal withia fourteea 

49 Mow Brunswick Schools Aot. 1960, see. 37. 

50 JlUifr f Ealiamr *,t al, (IBM) S2 Nova Sootla 
fieporta SSO. 

51 Laooar.a.e v McLe^lan and deOraw. (1929) 5 Dominion 
Law Beport* 7S» 
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days, l i s daoiaioa may bo appoalod to the deputy Miaister 

of odaoatioa bat aot to any cour t . 3 2 

Ia referring to the Manitoba equivalent of t h i s 

remedy, the daoiaioa of The Sohool Dis t r ic t of Youvllla 

Mo. 94S v BollomoroSS s ta tes that such power as the 

Iaapeotor has l a th is respect i s statutory judicial power. 

therefore, the clauses mast bo s t r i c t l y construed. 

I f a meeting f a l l s to oleet a t rus tee , a requisition 

by seven ratepayers will authorize the oounty superintendent 

to appoint one,5 4 aad even without the requis i t ion, the Minis-

tor of education may direct the superintendent to make aa 

appointment.ss 

The Minister of edueatlea may also authorize the 

county superintendent to aot as an off ic ia l t r u s t e e . 0 9 

One case, Jsalaa ax r e l Moore v %a&la.57 bears oa the 

appointment of t rus tees by the town council, fne Ontario 

court of eemmoa ploaao hold that aa appointment once formally 

aad properly made, remaiaa un t i l a vacancy la created in due 

5& Mew Bruaawiek Schools Act. 1960, see . 68. 

SS l&e School Dis t r ic t of Yoavilla Mo. 94% v 
Bellemere. (1904) 14 iSaaltoba Eoporta S l l . 

54 Mop Brnn,sw4aft Softool* A r t , 1960, sec. 55. 
55 I b i d . , aeo. 57. 

. . , see. 4(4b). 

** IffiMl ,WP„y** *ff.OT.* SftlM*tl» C1S9S) B6 Ontario 
Reports £49. 
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course of law* The body whioh appoints oanaot, in such a 

case, a rb i t r a r i l y chaage what has been done. 

Ia the deeisioa of the Ontario court of appeal, i a 

foyt Arthuy ftgfr School Be«ff4 T %pn William,8® i t was de­

creed that a by-law l a not aeoeaaary for the appointment of 

trustees hf the municipal council. Since such appointments 

are made yearly or regularly they may bo mamifeated l a the 

form of a resolution, which i s oae of the recognised forma 

of corporate expression. 

I a summary, the members of rural sohool boards are 

elected by resident ratepayer*• Since the term, resident , 

ia aot exactly defined by the sohool law, oae muat accept the 

judic ia l ia torpreta t ioa according to the ciroumstancea of each 

individual ease. The only general ooamoa law ooaclusioa 

found was that while a person can have but oae domicile, he 

may have more than oae residence. 

I f the elector* are not qualified and if th is fac t 

could possibly influence tarn resu l t of the e lec t ion, the 

l a t t e r wil l be sat aelde. 

Periodical or regularly ocourriag vacancies are 

filled by eleotioa at the annual sohool meeting. Oeoasioaal 

vacancies, caused by death, resignation, e t c . , are to be 

f i l l ed by eleotioa at a speelal sohool meeting. This 

l a t t e r olausa may be considered directory by the courts , l a 
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the oaao of the vacancy ocourriag just previous to the 

aaaaal meeting. 

I r r egu la r i t i e s in elections are to be investigated 

by the iaapeotor, whose dooieloa may be appealed to the 

deputy Minister of education, but aot to Bay court. Since 

th i s la & statutory judicia l power of the inspector, the 

clauses concerning i t are to be s t r i c t l y construed. 

Whoa a sohool meeting fe l la to elect a trustee., the 

Iaapeotor, oa a requisi t ion of seven ratepayers or oa order 

of the Miaister of education, may make aa appointment. In 

some speelal cases the inspector, himself, amy become aa 

of f ic ia l t rus tee , oa the order of the Miaister of educatioa. 

The board members of c i t i e s aad incorporated towns 

are par t ly appointed by tarn Lieutenant-Governor in council 

and par t ly by resolution of the town council. Such appoint­

ments, onoe made, oaaaot bo revoked or changed while the 

true too acta wltaia s tatutory authority. 

6. The Trustee1* Declaration of Office. 

Sin oa the t rustee *s declaration of office Is a 

guarantee of fai thful performance of s tatutory dut ies , i t s 

emission gives r i se to questions concerning the status of 

the board member. Therefore, the s tatutory basis of the 

declaration wil l be given and the meaning of fa i lu re to 

make such ioolarat ioa wil l bo studied. 
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Ivory new appointee to the board of t rustees muat 

sake a declaration of office within ten days of his e lee t ioa 

or appoiatmeat.5* 

As a resul t of fa i lure to do th i s the l ega l i ty of 

trustees* acts hen been i&ueatloaed aad se t t led in many 

courts. 

l a Seater T Trust*** of ^ehoo^, Dis t r ic t ffqB f 

a t al.SO the supreme court of Mew Bruaawiek held that the 

t rustees were aot disqualified by fa i lure to make the 

declaret ioa. Taarc were da facte truateea aad, aa such, 

the i r acta wore valid aad blading. 

I t was maintained that disqualifying a true tee on 

t h i s account, af ter two years, would ra ise serious ejus** 

t ioas concerning a l l the acta of the board during tha t time. 

Also i t was stated that the da facto doctrine i* a 

guarantee that public business wil l go oa, free from the 

dangers aad disturbances resul t ing from mere teehal cal l t i e s . 

This i s most aeoeaaary i a a sohool system where the business 

i s carried oa by aaay who have l i t t l e training or 

appro ale t ioa of the value of technical or formal requirements. 

S9 law,...B f̂ffimfftaH ^ftooftf,M%* 1**0, *•«. S3, 
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fa i lure to make a declaration shal l be evidence of 

fa i lure to servo in case the appointee does aot aot as 

t rus tee . Whan he does act as such, he has a l l the responsi­

b i l i t i e s of the office aad la l iable for the consequences 

of his acta , Xiiat l a , aa appointee may act as t rustee 

without making the declaration but whea he does so, he i s 

bound to perform a l l the duties and i s clothed with a l l the 

responsibi l i t ies of the off ice. 

The court of Slug's leach, i a The Sohool Dis t r ic t of 

Youvilla Ko. 94S v laliamare.*3- stated that the action of 

making the declaration i s directory only, aad aot an 

inherent part of the e lect ion. Therefore, the inspector, 

who i s authorised to investigate i r r egu la r i t i e s ia e lec t ions , 

cannot appoint a new trustee oa t h i s basis alone. 

In summary, the law provides that every t rustee wil l 

m&k^ a declaration of fa i thful performance within tea days 

of his se lec t ion . 

I f an appointee f a i l s to make the declaration but 

proceeds to aot as t rus tee , he i s a da facto trustee and 

ia aa l i ab le for his acta aa any other member of the board. 

^h* da faoto doctrine i s a guarantee that business 

wi l l go oa unhindered by taanalcall t i e s . The courts have 

?X* (1904) 14 Manitoba Soport* S l I . 
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developed ao sot rules concerning when a trustee is or is 
aot a da facto officer, but are simply guided by what Is 

ia the best interests of the public welfare. 

If aa appointee fails to make the declaration and 

does aot aot as trustee, the laok of declaration serves as 

evldenee of unwillingness to act aad allows for an appoint­

ment by the inspector to fill the office. 

Since the order to make the declaration is 

directory and not an inherent part of the election, the 

iaapeotor is aot authorised to make an appointment oa this 

basis alone. 

7. Oreatlon of Vacancies in the Sohool Board. 

Ia order to study the creation of school board 

vaeaneies oae muat first give the statutory provisions for 

resignation of a trustee. This will be followed by a 

disouasioa of what is »a&at by deoliniag to aot aad, finally, 

the means of creating a vacancy will be dealt with. 

The statutes give the procedure for resignation of 

a trustee.^ He must obtain the consent la writing of his 

fellow trustees and the inspector. 

6S paw .ppamajdak. Haacali.Art. 1960, sec, &£• 
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The law defines a declining to act as followst 

Failure or refusal to make the declaration, 
refusal or fa i lure to attend thrive ooaneoutive 
meetings of the board of school t rustees without 
sufficient cause, l a the opinion of the inspector, 
to just ify suoh fa i lu re , fai lure or refusal to 
ca l l the annual meeting, or special w e t ings , 
or post proper aotioo thereof, and fai lure or 
refusal to perform the du t ies , or exercise the 
powers imposed aad eoaf erred upon him as a 
t rus tee , af ter wrlt tea request has hm& made 
upon him by the iaapeotor to perform and exercise 
the same, s h a l l , amoagat other thing*, const i tute 
a declining to act under section S8.SS 

The supreme court of Mew Bruaawiek contreelets par t 

of t h i s def ini t loa . From the deeisioa of Punter v Trustees 

of Sohool Dis t r ic t Mo. 8 a t a l , 6 4 related in the previous 

seotion, i t has already beea aotea tha t a fa i lure to make 

the declaratioa does aot aeoesaarlly coaat i ta te a decllaiag 

to a c t . Also, there i s another decision of the eame court 

that specif!sal ly defines a declining to act without 

Isolat ing a fa i lu re to make the declaration as a condition 

of t h i s . This i s the case of Ix parte Eilby and MoLaao et 

aJu 4 8 which arose as the resu l t of a refusal to aot as 

t rus tee . McLatie could aot agree with the other t rustees aad, 

therefore, applied for eoaaeat to his resignation. The 

6S Flew Brunswick Schools ,4ct. 1960, sec, 56. 

64 Cantor .y Trustees of School Dis t r ic t Mo. 3 a t e l . 
(IfM) S Maritime Provinces Reports I I S . 

SS Ma aarte Mlby and MoLaae a t a l . (1673) 14 Mew 
imaawlok l a fo r t s s i s . 
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Inspector refused but, following t h i s , £4eLane was aot 

notif ied of meetings or ealled upon to ac t . After a time, 

the inspector, oa requisi t ion by ten ratepayers, appointed 

U l s y to f i l l the vacancy. The l a t t e r eld aot qualify 

and refuoed to ac t . S t i l l another appointsaent was tm&Q. 

This resulted i a a writ of cer t iorar i based oa the 

fas t that those acting on the board were aot lega l ly 

appoiated. 

The supreme court ©f Mew Srunswlek amis' that i t 

makes no difference whether the t rustee has refused to 

make the declaration of ou®1Ification, or whether fee has 

accepted the off ice, acted for a time aad thea refused to 

serve any longer. Ia ei ther ease he declines to ac t , the 

office becomes vacant and the inspector has the r ight to 

make aa appointment, 

l a rural d i s t r i c t s a t rus tee ' s seat becomes vacant 

whoa seven ratepayers requisi t ion the inspector to make 

aa appointment,®* In consolidated sad town d i s t r i c t s the 

selecting body, on the recoaimandatiott of the board, revokes 
67 

the appointment, thus declaring a vacancy. 

** %w *rya*v***, «tfrMfti* ,*.«*> *••<>• • • « • *»* 
St M l » i *••*• 96(41), 1X6(7A)* 
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The deeisioa of The School Dis t r ic t of Youvlllo 

Mo. 94S y Boileaare*8 speoiflee that the seat coe© aot be­

come vacant un t i l the s ta tu tory provisions for declaring i t 

vacant have b«*ea complied with or unt i l I t ia a© declared 

in cao warranto proceedings. 

Also, the court held that i f the declaration i s 

taken after the stated time but before the seat has been 

declared vacant the trustee eanaot be ousted oa this bas is . 

Several cases show that If statutory pwcedare i s 

not used for ousting a t rus tee , the ultimate means Is by 

QUO warranto proceedings. 

The decision, in Box,,,ex,,,re,|,„,.Mo.ad,ra|„t,y. jTgjhna.faa» 

stated that l a quo warranto proceedings the court must be 

"regulated by a regard for a l l the circumstances whioh 

attend the application aad a l l the consequences l ike ly to 

follow, *s® 

l a th is case, although the elaotloa of the t rus tee 

had been I l l e g a l , he had been raoogalart by the inspector 

and had beea acting for nearly two years. Se&c®, the court 

held that I t could beet serve the public internet by 

refusing to grant the order. 

.mm HI i i i null • i m i n i u m 

SS ,The S a h o o j ^ r t r l r t o^ TaawUlf Moti t4jg v, 
Mllamex** (1904) iTMaalteba Beports SIX. 

69 lex «k: *T*K Soadret...y Johnston. (XM) 2 Dominion 
Law fimmmrta WS. 
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The d i s t r i c t court, la ia Sohool Ordinaaoo. /0 

held that a t raatee oanaot bo ousted for any cause ar is ing 

during a former term of off ice , par t icular ly where i t was 

something discoverable during the previous term. 

Ia another case, lax aa reL McArthur v Mayeoek.73* 

the Manitoba King's Beach held that quo warranto proceedinga 

wil l aot l i e If t&ere i s another procedure provided and i t 

i s adequate for the s i tus t ioa ; i a other words, i f the 

Iaapeotor4a r ight to aot wi l l produce the required r e su l t s . 

The deeisioa of &mx,,m». r e l . Qhatakaft v ffftway78 

emphasized the fact that pet i t ioners for proceedings must 

be ratepayers, namely, those with aames appearing oa the 

l a a t assessment r o l l . So cause th i s court ruling had not 

beea complied with, the t rustees could not be removed, 

although there had beea neglect of duty. 

In %l,*A,XfX« ,T»feUi,.T. JtoMMWtAt78 the application 

for QUO warranto waa dismissed because Tattle had beea pat 

forward aa a nominal re la tor by the r ea l prosecutor who 

could aot qualify to be the re la to r . 

70 Be School ^ral.aaaoa.. (1914) 5 Westera Weekly 
Reports 1288. 

71 Hex, ex„ jrmjlj Ja>ajfthar, y Mayeoek,, (193*4) 4 Dominion 
Law Reports XSSt* 

72 lay ex r a l . Onatnkoff. v Elway. (1929) 2 Dominion 
Law lepor ts S47. 

?3 lex ex r e l . tottta..* .Qaaaaml. (1909) 10 "astern 
Law Reports 7SS. 
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The Saskatchewan court of appeal, in Qaaalia v 

Woodateok Public Sohool Board.74 r e i t e ra tes other decisions 

by saying that QUO warranto proceedings are the court 's 

only meaas of declaring a seat vacant. I t adds, however, 

that ceurte may by injunction r e s t r a i a claimants to the 

seats from preventing the holder from act ing, even though 

the l a t t e r holds i t Improperly. 

Ia summary, the s ta tu tes specify the method of 

reslgaatioa from the office of t rus tee . Also they s ta te 

that declining to act ooaslsts of fai lure or refusal to aaske 

the declarat ioa, absence from three consecutive meetiags 

without sufficient cause, or fai lure to perform the 

s ta tutory duties of t rus tees after wrl t tea request by the 

inspector. 

The supreme court of lew Brunswick has decided that 

fa i lure to make the doolaratioai l a I t s e l f , is not sufficient 

evideaoe of deoilaing to ac t . Instead, the trustee declines 

to act whoa he refuses to aake the declaration or w£ssm ho 

accepts the posi t ion, acts for a time and then refuses to 

perform the duties of the office. In such case, the 

iaapeotor has the r ight to f i l l the vaoaaoy by appointment. 

The seat becomes vacant whoa the s ta tutory provi­

sions have beea complied with or whoa i t i s declared so by 

M l . — — 1 ill I • « — 

74 gaaalli . y Wood*tack ..Public School Board, (1889) 
16 Ontario Mpmtm TSS. 
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QUO warranto proceeding*. Tbla method of the court for de­

claring a vacancy is aot to bo used unless the statutory 

provisions prove inadequate. 

Hie courts decide such oases according to the cir­

cumstances ia each laatanee and the probable ocasequencea 

of deolaring the vacancy. They will aot oust any aohool 

board member for acts done ia a previous term. 

Petitioners for quo warranto proceedings must be 

ratepayers aad ao nominal relator can be substituted for 

a prosecutor who does aot qualify. 

Although QUO warranto proceedings are the court's 

oaly method of declaring a vacancy, it may grant a writ of 

injunction to restrain claimants to the seat from pre­

venting the aoMer from acting, evea though the latter 

holds it wrongly. 

To sua up the findings concerning the constitution 

aad tenure of the local Sohool board, the following facts 

are presented. 

The sohool board la a non-trading corpora tioa having 

perpetual axisteaso. It possessee oaly those powers granted 

it by the statatoa aad pertalalag to the tranaactioa of the 

sohool business of the district. It Is aa artificial body 

whoso elements, the trustees* act for it under legal 

authority. Although it ia one of the governing bodies of 
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the mualoipallty aad supreme la its own field, it is 

dlstiaet from aad more limited ia power thaa the municipal 

corporatioa. 

The trustees, who muat be qualified voters, British 

subjects, aad residents of the district, perform corporat« 

acta resulting from resolutions passed at authorized 

meetiags. These resolutions represent the deeisioa of the 

majority after oolleetive deliberation. 

Sohool board members cannot teach, oanaot be 

interested in corporate contracts, cannot receive remunera­

tion for any aet of office and cannot audit the sohool 

accounts. 

The secretary keeps all records of corporate pro­

ceedings, ha* charge of sohool property aad performs aets 

of duty prescribed by the trustees. When he acts as such 

aad his sorvloes are recogaiaed hf the corporation, his 

appointment la confirmed, even though It may not be aa 

official oae la writing. 

Failure to take a bond for the faithful performance 

of the secretary, makes the trustees liable for any loss 

Incurred, up to the amount of the bead. 

Eemedies for recovery of sohool moaey or property 

arm demand hf the inspector or, this failing, deaaad fey a 

oounty court judge. In cases where large sums of money are 
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wrongfully withheld or a disclosure of the state of the 

accounts auat be forced, a suit ia equity may be brought. 

The remedy of the bondlag company is a suit for lose through 

conversion* 

Sural trustees are elected by resident ratepayers, 

those of oities and towns are appointed and the selection 

of consolidated boards la determined by the Lieutenant-

Governor ia council. 

Periodical vacancies oa rural boards are filled at 

annual sohool meetiags, while occasional vacancies are 

filled at special school meetiags, unless such vacancies 

occur juat previous to the annual meeting. 

Irregularities la elections may be investigated by 

the Inspector and the decision Can be appealed to the 

deputy Miaister, but aot to my court. 

Whoa trustees of town boards are appointed by the 

municipal council, such appointment results from a resolu­

tion of the town council and may aot be ohaaged or revoked. 

Each trustee Mist make a declaratioa within ten 

days of his seleotioa. If he fails to do so but acts as a 

corporate member he is a de facto trustee and liable for 

the consequences of his acts. Oases concerning de facto 

trustees are decided aot by rule but according to the 

public Interest. 
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A vacancy is created by raalguation or declining to 

act. The latter results from refusal to make the declara­

tion, failure to make the declaration aad refusal to act, 

acceptance of the position for a time and later refusal to 

aot, absence from tar&e consecutive meetings without good 

causa, or failure to perform statutory acts after written 

request by the inspector. 

A vacancy may occur when the statutory provisions 

have beea compiled with, or it may be declared as the re­

sult of quo warranto proceedings. Although this is the 

court's oaly means of declaring a vacancy, It may Issue aa 

injunction, restraining anyone from preventing the holder 

from acting* 

Having studied the constitution mad tenure of the 

sohool board through the selection of its members, their 

statutory sets $M the occurrence of vacancies, oae has laid 

the basis for further study of its duties and authority. 

Since the board represents aad acts for the ratepayera and 

ita chief duty is the hiring of teaofcers, these 

responsibilities will now be considered. 
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She purpose of this chapter Is to study the 

legal basis of the sohool board*s responsibility to 

those whom they represent aad those whom they engage 

to do the teaohiag. %is will be done by a considera­

tion of the board*a rights with respect to sohool sites 

aad property aad their reapoaalbilitlea concerning 

school mooting*, teachers* ooatraets and the dismissal 

of teachers. 

In order to conduct schools, the corporatioa 

must nay* the power to choose sites, bay property aad 

erect buildings. Hence, the basis of these power* 

will bo examined. % e ratepayera, oa behalf of whom 

they transact such business, mast have reports of 

the transactions and some voice in the spending of 

their money. School meetiags, being the means of such 

interchange, must therefore be studied. Another aad 

mare important factor la conducting schools la the 

obtaining of good teachers, lease, the rights of the 

trustees ia contrasting with and dismissing teachers 

will be earafttXXy eons Wared. 
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1. Sitea. 

In order to examine the sohool board's responsibi­

lity regarding the acquisition of sohool sites, the 

statutory provisions aad coaditions of acquiring them w U l 

be discussed. This will be followed by a setting forth of 

the board's rights la expropriation of property. 

The sohool board has the authority, subject to the 

eaaetioa of the Inspootor, to determine the sites of sohool 

buildings, when a aew sohool ia to be built or the old oae 

Is to bo moved to a more accessible place.1 Tim boards of 

cities aad incorporated towns do aot have to have the 

iaapeotor's sanction. 

This authority of the trustees is illustrated in 

Melaaer v. Melaner at al.g a ease whioh arose out of a dispute 

betwoaa the ratepayera aad trustees over the alto for a 

sohool. The old sohool had been eoademaed sM the trustees, 

with the saactloa of the Iaapeotor, chose a new one. Many 

of the ratepayers wanted the old alto to be used and the 

plaiatiff resisted payment of rates oa this basis. The Nova 

Scotia supreme court held that the choice of alto was 

•ii 1 • m 1 in mmtmmmmmmmmmmmmmw i—iiwwww 

X law Srunswlok Sohools Aot. I960, sec, 61(5). 
2 Ibid.« seo. 96(6). 

3 Maiaaor v Meiamar at. .al. (1699) M lava Scotia 
Eeports $Ml 
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yostod l a tao trartooa aad that th i s was a good i l l u s t r a t i on 

of the necessity for such a law. 

!» fllrteM .oft ejL. y, ,poaX, Jal ley ,§^opl,, Tj^rtees , 4 

some of the ratepayers had obtained an ex parte order to 

res t ra in the t rus tees from moving the school building aad 

tao trustees appealed to have the order dissolved. The 

Alberta supremo court held that the acquisi t ion of a s i t e 

for a sohool, by the t rus tees , i s a mandate which must bo 

obeyed. The board does not offend agaiaat thia when, having 

acquired oae s i t e , i t acquires another. Ihea the board i s 

given tao power to acquire a s i t e aad to build, repair and 

keep i a order sohool buildings, th i s i s an authority to 

acquire aa many s i t e s aa the d i s t r i c t needs. I t also ha* 

tao power, sabjoet to the proper authori ty, to dispose of 

school property. Tae combined effect authorises purchase of 

a mew a l t o , removal of the building to i t aad the sale of 

the old s i t e . 

Hot oaly does the sohool board have th is r i g h t , but 

i t i s the sole r ight of the board. 

Ia aa Ontario munielpolity the council passed a by­

law conearning moaey for a aew school. Since the choice of 

a l to was determined by the town council l a the by-law, the 

iMwiiiilii|.ii'w—mtmmmMm " i ••mi *•••• ' » * — ' 

* glrtaaa e t a l v Ooal Teller .School Trustees. (19S4) 
X w#aterm Weekly leport* SIX. 
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case, M,,,^*fli,mhlffa, *M, ^IfflnPlntoi^ftlft*8 resul ted. The 

Ontario supreme court declared the by-law inval id . The 

school board and not the town council should nave the choice 

of s i t e . 

The board of t rustees has the r igh t to expropriate 

land for a s i t e and, as the statute reads, " I t shall ex­

propriate euch land la accordance with subsection (3) of 

seotion 6 1 . w * The l a t t e r says, 

When a location ( . . . ) has been so aeleeted 
or whoa i t i s found necessary to oaXarge the s i t e 
so saleated, and the board of school trustees are 
unable to agree with the owner thereof for the 
purchase, they may lay oat a school l o t aad cause 
the same to bo appraised l a the manner following 
( . . . ) . * 

Thia la followed by the procedure for chooslag aa arbi t ra t ion 

board, notice of inquieit ion aad payment or tender of the 

damagesj af ter whioh, the board may take and hold the land. 

When the sis© of l o t exceeds a stated amount, the 

owners may appeal aad then the ieoiaioa la subject to the 

aaaetioa of the Lieuteaant-Ooveraor i a council. 

Xa such a matter, the s ta tutory provisions muat be 

followed f%tf oarofully. Otherwise the arbi t ra t ion wi l l 

bo declared void. 

5 It ¥^mblm_w4 %*», e* ,ffir**»i» (1^09), 
X Ontario Weekly Jfote* ~ 

• Sow Brunswick Schools Act. 1960, sec. 116(15). 
7 ft*M« * •*•• 6 l (o ) . 
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»orta York tabUo aehool Board and Buff8was aa 

appeal by a landowner from expropriatlea of h i s lead. The 

Ontario supreme court held that since the county court 

judge aad acted aa a rb i t ra to r and was aot the of f ic ia l 

a rb i t r a to r , tao award of oompenaatioa was invalid for laok 

of ju r i sd ic t ion . 

Bxproprietion does aot apply to crown lands. This 

was decided by the Alberta supreme court l a the oaso its the 

School Act; Re BeUaS ,j*M, I M M t l ^ flft, EflHifft****-.* 

I a Sew Braaswiek, the Crown Lands Act** permits the 

granting of tea aares of lead for a sohool s i t e . 

I a summary, the board la responsible for acquiring 

sohool s i t e s . The choice of s i t e , subject to the eaaetioa 

of the laspeotor, I s necessarily a right of the board be­

cause of the dissension that would re su l t amongst the 

ratapayors If the seleotioa were l e f t to the sohool maetlag. 

Ia c i t i e s aad towns, the municipal board has no 

r ight to Interfere with thia prerogative of the truateea. 

8 Ho Sorta York Public ®ehool Board aad Buff. (1931) 
X Dominion Law Reports 198. 

tueatlon , (1921)1 Western feokXy Saport* 190. 

19 
10 Crown Land a Acs, ftaviae® Statute* of lew Bruaawiek, 

OS, ©ap. S3, sec. 63(lb). 
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Sot oaly may the board acquire a site for a new 

sohool bat it may acquire a now alto for aa old sohool, 

have the latter reached aad sail the old alto. 

In acquiring a school aits, if tao board oanaot 

agraa with the owner over the purchase, an appralaomoat of 

tao property, according to atatatory procedure, may h* mad* 

aad tao land can then be expropriated. 

Arbitrators chosen according to the statatoa make 

the daoiaioa aad ao county court jadga may interfere with 

tarn arbitration board. 

Although orowa lands may aot be expropriated, they 

may bo granted for a school alto. 

2. School Property. 

% H s section will include the sohool board's rights 

to hold, to purehene, to soil aad to rent school property. 

2he sohool board has the right to acquire, take aad 

mold personal or roal property**3. That tmia iaeladea tao 

custody of the sohool house, is proved ia Monagh&a v 

Ferftaaoa at ml.** The eourt held that the trustees do aot 

part with possession by airing a toacher to teach la tarn 

building aad the teacher is not a tenant. Ia tao words of 

. Ĵ  sfrMfltHI, y Xwmm ,,f* fl» U®*7> * **»•* Canada 
Queen's Bench 484. 
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the judge, 

Sao constructive possession was la the t rus tees , 
whioh places the building l a the i r keeping. ( . . . ) 
Tney might have given to the i r teacher that kind of 
in te res t ia the building beyond h i t mere l i be r ty to 
occupy i t during the day for the purpose of teaohiag 
which weald have constituted a toaaaoy bat nothing 
of that kind i s shown.13 

One may conclude that whoa a teacher 's residence la 

attached to a school, teachers m»y become tenants of the 

sohool board. However, they never have the legal suatody of 

that part of tao building whore they teaea oaly* Moreover, 

i a aa aotioa for trespass to a sohool house, the teacher 1* 

aot to be made p la ia t i f f . 

The sohool board may purchase or rant lands of 

buildings when authorized by a sehool meetiag.3** This in­

volves the legal r ight of the board to build a second sohool 

or to build two sohool* simultaneously. 

I a Oarx, ,y„ 0aa,aX,,,1^bM* .frfrwfly %PM$>X$ the court 

upheld the legal r ight of the t rus tees to build a seeoad 

school house; aad i a ,8m, Madors .J^pol,, flart^on,,Bo,,, 4 ,1* 

the i r r ight to build two schools at the same time was upheld. 

13 Monagh&n v Ferguson e t a l . (1347) 3 Upper Canada 
Queen's Beach 464. 

14 Maw Brunswiok Schools Act. 1960, sec . 61(2). 

XS ffffifgUT, Q^mMM^M^m »*•*#» <19X9) 17 
Ontario Weekly Sotea ! ? • 

16 i f Jffdora Sohool Section, *o t ,*» U911) & Ontario 
Law saporta ' tas* 
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Hie r ight to rent whoa extra classrooms are needed la 

a vary important r ight of the truatee*. The deeisioa of the 

eupreme court of Soya Sootla, l a Thur^ood v Tlaneau e t a l . * 7 

confirms thia r igh t whoa more rooms or bull i iag* are aeaaasary 

far the aoeomaodatloa of a l l the paplla . Thia ia deemed to 

be a disoratioaary r ight of the truateea siaoo the i r doeision 

regarding the necessity of euch action i s f ina l . 

Also tao trustees may saXX or dispose of sehool 

property with authorisation of the d i s t r i c t . 1 8 

l a B* Hamilton Board of Mueatlon and MeWlohol.l* 

tao oourt held tha t boards of consolidated d i s t r i c t s , oa 

having the property of tao separate d i s t r i c t s vested l a them, 

may salX tao »ame whoa i t l a deemed to be no longer aeeded. 

So property can bo seised or sold under I l e a . The 

decision of the Sew Brunswick supreme court , l a Havelook 

SgjhooX, *ft*,t«M* x^fmtiUX®0 held that sohool property i s 

a r t crown property bat nevertheless i t oanaot be sold i a the 

oaaa of a l ion oa the property. Sohool buildings are never 

l i ab le to seizure under execution. 

17 Taurgood v Viaaaau e t a y (1939) 4 Dominion Law 
Reports 857. 

18 Sam Bruaawiek Schools ..*9V I960, ••*• 61(1). 

i f f^SfyUtaa. Board, of flftada^on^aaf W ^ M t (1*08) 
10 Oatario Weekly leportar 1015. 

mwm*,l®Pk &fml PUMM%.i,MmMz» fxtxs) t 
Soaialom Law leport* 875. , 
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Xa summary, the sohool board ha* the right to acquire, 

take and hold sohool property. It la not the teacher bat the 

trustees that have the legal custody of the sohool property. 

Soither are the taaohera toaaata of that part of the sehool 

which they occupy for tao sole purpose of teaohiag. It 

follows that la aa action of trespass to the sohool, tao 

trustees mast bo the plaiatiff. 

The sehool board may purchase school property on 

authority of the sohool district. This includes the right 

to build a second sohool or to build two sehool* 

simultaneously. 

The truateea may seXX or dlspeaa of sohool property, 

oa authorization of a sehool meotlag. This means that a 

consolidated board may ©ell local schools no longer needed. 

Mo school, however, may be seized or sold under lien. 

Ia case of necessity, the sohool board ha* a discre­

tionary right to rent extra rooms or a building to provide 

sufficient accommodation. 

3. Sohool Meetiags. 

The school board'a authority to call mooting* will be 

aomsilorea flret. Tama, tao affect of holding meeting* at 

other than the aot time will bo given. This will bo followed 

by a discussion of tao necessity for trustees to call special 

meetings at the doalre of tao ratepayers. The contents of 
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tao board*a report to the moetiag wi l l be given and, f ina l ly , 

soma direct ives eoaoemiag IrreguXaritlea of sohool meetiags 

wi l l bo mentioned. 

Tao t rustees nave the r igh t to ca l l annual aad spe­

c ia l meetings aad post aotieea of them* except l a the case of 

the f i r s t meotlag of the d i s t r i a t a l or a meeting to consider 

plana aad estimates of cost of a consolidated school . s £ 

3ae AXberta suprame court , l a ĵ ax,,, afr rml^ 4fl4*OTft T 

2sA£££.£3 remarked oa tao Importaaoe of the law whioh autho­

r izes tao iaapeotor to ca l l a meotlag for eoasldarntloa of 

oat iaataa , eeaeemlag consolidation, the importance l i a s la 

tao fas t that there may bo possible dissension amoagat the 

d i s t r i c t s over the proposal of consolidation. 

W&m annual school meatiag* are to bo hold regularly 

oa the data se t by law or oa a date authorised by the 

iaapeotor i a w r i t i n g , i 4 

^te case, MMJlMkXtM.»U ooaeeraed the holding 

of the aaaaal sohool moetiag oa aa unauthorised day. the 

21 Kfw jrttnmjrtmfc fa^mm^ ja*» 1950, sec. 39(1). 

** I b i d . . aeo. 116(11). 

J M g g*/*^ mmm T ¥ W » Ml*) 1 Western 

34 ffrp mmfafc JfrtaBJMl M* !«*©» see. SftUK 
89 n*M,%MllMM» <«*•) *7 ***» Bruaawiek fttpovtt 

70S. 
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eupreae eourt of Sew Bruaawiek held that, 

3h© sohool law doe* not allow for meetings 
other than at the prescribed time. If this is done 
it ceases to bo a meeting under the sohool aot; It 
becomes a mere nullity, and a matter which no 
Iaapeotor could entertain and examine Into or cancel, 
or aay other authority make valid.*6 

The hoar of the meotlag, as well as the day, is set 

by tao aotlea bat the court decided, ia Moisaer v Meiaaer 

at ml. that starting the meotlag two or tares hours late 

was aot of enough eon*e<|ueaee to invalidate the meeting. 

The proviaioa of the notice was said to be directory. Also 

the fast that the meeting had been oalled by two of the 

three trustees did aot invalidate it. 

According to sohool law, the trustees may Gall 

apeeiaX meetings. A question arises over the necessity of 

tale, la Sx oarte ailbert et *l.m the dispute concerned 

whether trustees have to call apaoial meetings oa receiving 

a requisition from the ratepayera or whether such aa aot Is 

diaeretloaary with the trustees. The Hew Brunswick suprame 

eourt held that, "Where a statute saya a thing may be dome 

whioh Is for the public benefit, It shall be eonstrued 

S» fries v Irb at al. (1@7#) 17 Sew Bruaawiek ®eports 
700. 

st Jfeiaaer v Melaaar, et si. (1S99) M Hova Scotia 
Reports 3fi0. 

SS &i sarte Gilbert et .al* (187$) 14 Sew Brunswick 
Reports SSI. 



HESPOHSIoILITf TO BATS?ASMS i$© UACMM 50 

that I t muat be deaej the word 'may* ia held to be 

Imperative.*2* 

At the annual meotlag, the t rus tees must preseat a 

written report oa the educational conditions of the d i s t r i c t , 

the supplementary budget aad aa estimate of the requirements 

aad needs of the d i s t r i c t for the following year . 3 0 

So Trmeyeea, aohoQi fr»*tftmm ifty 1ft t .̂QhmfaA, .^untygX 

waa a oaao rosul t iag from aa omission la the estimates pre­

sented to aa aaaaal meeting by the t rus tees . The l a t t e r had 

aot included aa estimate of a sum rotaired by aa order of 

mang-amus to pay off a judgment reoovered agaiaat the trusteee 

i a the i r corporate capacity. The supremo court of Jfovm 

Scotia hold that the report should ocatain aa estimate of 

a l l financial requirements, aot just the amount aeeesaary for 

running the sohool. 

Aa s ta ted previously, the S,eyin,]|ru^iw^ %ftHHilf, 4 i* 

provides I t s own remedy for investigation l a ta i r r egu la r i t i e s 

a t sehool meetiags without recourse to the oourto.3 2 

Si WL parte Oilhert at a l . (1$7$) 14 Sew Brunswick 
Reports £31. 

&® 1kmX®Mm$, ®MPP<*MM,%M »,*.» ,lm«£,rt §mmM 
l o t . X9®9, regalatioa 8(E). 

t si *#,. ,Tpi^,rtnfflwl, M*^mMtM* IW*wfl, $®mM* 
(19®@) 14 Xaritlmm Provinces ifes»©rt» wBaT^ 

%& Saw. Brunswick, Schools Act. 1960, see. §©. 
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However, there ere two oases whioh should serve as a guide to 

procedure ia investigations. 

Hex ax rel. Moatigomerle v Mantz88 was such a case. 

The plaintiff attempted to prove a school meeting Invalid 

because of irregularities. The Alberta supreme court held 

that aoao of them was a sufficient breach of the act to set 

aaido the eleotioa aad the effect of many minor irregularities 

was aot cumulative. 

If the vote of a sohool meeting Is under misapprehen­

sion a aew one may be ordered. In Robertson v garlnaaanlt 

Sohool Trustees.$* the Saskatchewan suprame court held that 

a new vote was necessary sinoe many of the ratepayers had 

voted under a ©Isapprehension caused by the truateea. 

Ia summary, the trustees have the responsibility of 

calling annual and special school meetings axoept the first 

meotlag and any meotlag for coaalderiag aatimatea involved in 

consolidation. The iaspector has the right la the case of 

the first meeting or oae for submissloa of consolidation 

estimates. Ia the latter case, M a right atoms from the 

dissension whioh 1* apt to arise among the districts Involved. 

m lex ex rel. Moatgomarla v Manta. (1948) 2 Westera 
WaakXy Reports 143. 

14 lobaartaoa y gwiaabaak Sohool Trustees. (1917) 
36 ©©minion Law Heporta 777. 
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A regular data la aot for aaaaal meetings aad it is 

maadatory that thia bo observed. Aay such meeting hold at 

another tima is absolutely void aad may aot bo investigated 

by tao iaapeotor. 

Tne hour of the meeting Is set by the aotioe. But, 

siaoo the provision of the notice is directory, a lata 

oemmeaoomeat will aot invalidate the proceedings. Also, the 

foot that oaly two of the trustees give the aotioe will aot 

make the meeting void. 

Tao truateea have to call special meetings oa re­

quisition of a majority of tao ratepayers, since this la aa 

aot for the public benefit aad, therefore, the word "may* 

la the statatoa is considered to ba imperative. 

Xt la the trueteas' responsibility to present a re­

port of the educational state of the district, a report of 

tao school accounts aad a report of the estimate of expendi­

tures for tao coming sohool year. Sash estimate la to 

include aot only the cost of running the school bat aay 

other expensea Incurred by the truateea. 

A directive for consideration of sohool seating 

irregularities is that they are to bo examined lad ivi dually 

tag aot accumulatively. If aaay ratepayers vote under 

misapprehension at a meeting* * new vote may be ordered. 
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4. The Ibaeher's Contract. 

This seotion will include a study of the adoptloa 

aad typea of teachers' ooatraets, contracts within aad 

without statutory authority and the effect of omitting aay 

of the formalities of coatraotiag. Also to be considered 

are the liabilities of the corporatioa beyoad the usual 

ooatraet of service aad liabilities respecting payment of 

salary. 

One of the regulations states that the hiring of a 

teacher should be decided upoa by the trustees at a meetiag 

regularly called. At such a meetiag, a majority of the 

board may engage a teacher or give notice of dismissal.ss 

The deeirtoa of fobnaoa, y Meffwen ,Sahoo4,li^f^irt|lai4( 

Peetell reads ia part, 

The engagement of a teacher la probably, almost 
certainly, the moat important fane tioa of the board 
of truateea. The whole schase of organisation, 
taxation aad eleotioa leads up to the chief pur­
pose to be attained, viz: to get the children 
taught by a eompetent teacher.®6 

This leads to the declaration by the supreme court 

of Alberta that a secretary cannot contract with a teacher, 

aa aa agaat of the board. There was ao eaforooablo ooatraet 
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and taerefero a© reoovary for breach of implied warraaty of 

authori ty. I t i s stated moreover, that persons entering 

iat© ooatraets with municipal corporations mast a t the i r 

p e r i l inquire into the statutory power of the corporation 

or of i t a offloera to make the contract. 

The beard of trustees may employ a teacher oa pro* 

batloa for aot leas thaa oao year aad aot more thaa three 

years, during tao probationary period, the teacher may be 

dismissed without stated reasoa, providing aotioe i s given 

before April 30. After the probationary period, the teacher 

i s employed oa a continuing coa t rac t . s 7 

Tao contract i s to be made la accordance with the 

approved form to be found la the r e g i s t e r . 2 8 

The d i s t r i c t court of Saskatchewan, la Hayes v 

Loyola Behool Ms t r l a t .® 9 ruled that the teacher 's ©©street 

must be in the form pressor!"oed aad may oaly bo altered or 

amended i f such changes are consistent with the proviaioa* 

of the school lav . 

37 lew Bruaawiek Schools a r t . 1960, sec. 6SA. 

SB ffoffalatloaa Srtaartlag, ..the Sew Brunswick Sehaola 
Act. 1959, regulation 6. 

m &&y«* y Loyola Sehool m®trlot.(1916) 34 Western 
Law Beperter 799. 
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If tea teacher l a unlicensed then the ooatraot i a 

void, Xa srlfifrfr l*h,ffiffl, iTrttrt**f. .» I t e f » 4 0 the auprema 

ooart hold the ooatraot u l t ra vires booauao the toaeher was 

unlicensed. Xa contracting for work to be done, the work 

mast be within tarn purpose* for whioh the corporation was 

created. Otherwise, the t rustees are aot l i a b l e . Thu;?, aot 

even remuneration oa quantum meruit wae maintainable. 

Many oases, elaiming breach of contract for various 

reasons, have beea t r i ed ia the courts . 

In Albroefa^ f ffm %br*$ ConaoU<M*4 Sffcgfj, 

P i a t r l e t . 4 l the p l a i n t i f f ' s ooatraot was aot l a statutory 

form bat he had taught l a the d i s t r i c t for three year*. 

Therefore, ho ooald sue for breach of contract. The Alberta 

supreme eourt awarded, damages. 

Q^p*haa y„, ^yamd,, g»Uk%, MQfrmkM^FkMft48 «** * 

oaso i a whioh there was a proper ooatraot bat ao meeting, 

aooordiag to the plea* The Marts. West Provinces f a l l court 

ruled tha t there was aot sufficient evidence of th is 

omiasloa to invalidate the ooatraot. 

40 Mitfit.agbmfjt,, Traa^ean, y f!MM* (1»X0) 10 l a s t era 
Lam Reporter 1. 

t 41 m^m v mj^^tvor lons^ i ,^^ . ^oox,m»ii:i^,» 
(1957) $ Western Weekly Reports 34. 

48 W p h a n v t e y M |>ya^rf.a Softool j ^a ty l r t , , (1907) 
6 featosm Law Reportsr 95. 
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The Sew Brunswick suprame court, as mentioned above, 

ha* taken a rather lenient view with respect to teachers' 

contracts. The deeisioa of Pearaalora v Balmoral aad 

SalhoaaflLa gf|»fl Trt*^f** reads ia part, 

A board ia a remote district oanaot disaffirm 
a ooatraot entered Into with a teacher oa the 
ground that all the formalltioa of such a ooatraot 
were aot compiled with, where there is an evldaat 
aad bona fide Intention oa both sides to make a 
bindlag ooatraot.4a 

The ooatraot ia this case was aot adopted at a corporate 

meetiag, but it was held to be eaforooablo. 

Also, la MoPoaald v Rldon Sohool Trustees,44 the 

supreme court hold that all trustees muat be consulted* 

But the laok of a meeting did not invalidate the contract. 

If a teacher's agreement, made to supersede a pre­

vious one, Is invalid, then the parties are bound by the 

first agreement* This waa decided by aa Ontario diyisloaal 
AS 

ooart ia jaWhersea v Trustees Sehool Seotion So. 7 Hsborae. 

3ae deeisioa stated that whoa an agreemeat is valid oa the 

faoo of i t , the onus i s oa the appellants to prove invali­

dity. Neither the absence of miautea relatlag to the signing 

4» ff*rf*j*m y plm$<duW& fal|oam|e Sohooj 
Trustees. (1927) & ©omialoa LawHaports 505. 

44 I*fjiafMglJMm gf,Ml „T4M»*,*J,, U9S9) X 
atari time Freviaees leporta BSg. 

, .48 fsWimra.fr v grnrtf0* ftftf*fl. fft-.tfrfl Saa, f fa|©r^Q 
(1901) X Ontario Law Eeports 261. 

http://fsWimra.fr
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of tao ooatraot aor the omissioa of the corporate seal were 

sufficient to invalidate the agreemeat. 

There i s disagreement as to the necessity of a 

ooatraot for extra services. 

In Oarrow v Brandon Sehool D i s t r i c t . the teacher 

aadortook extra work for the sohool board. So remuneration 

eottld be claimed, since there was ao signed and sealed 

agreemeat, concerning th ia work. 

Oa the other hand, the Saskatchewan court of appeal 

atated i a Laelaro v Trustees of Periaord School M s t r l o t 

So, I f . " that a teacher could col lect salary for might 

school work siaoo no formal ooatraot was required for th is 

elans of teaching. 

So board aay agree with more than one teacher for 

a posi t ion. ^fTi]»pM^l^fTPim^l^m%n^ iftff, ,0****U PU1 

School Dis t r ic t et al4® waa a t e s t case to s e t t l e the ques­

tion of some boards accepting applications from several 

teachers aad thaa oaly contracting with one. the Alberta 

supreme ooart held that tao trustee* were l i ab le as a 

46 farrow v jSranflon, flQhaol ftlrtrHrt., (1918) 3 
Western Weekly leports 44S. 

4? jf!B*£* y ?*?•*••* *>* l»aglKorg_SoaQoX P l i t e l r t 
la) & won So. 850. (X9SS) I woalnioa Law leporta 

•i*-JiBl**?* Y If***!,ff »Ptt*t— of Oassell Hill 
piatrias at a^. (19H&T I ̂ aSa"'ja'aktySaySraa Sam. 
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corporation, aad not personally, in damages for misrepresen­

tation. The action was grounded oa deoeit. 

Trustees are liable for a teacher's salary and a 

mandamus will Issue to compel them to raise the moaey. This 

is mandatory for the hoards of cities and incorporated towns. 

Ia rare! districts the liability of the trustees extends to 

badgetiag for sueh salaries. If thoy contract with a toaeher 

far salary over aad above the miaimam aet amouat, this extra 

•am is eatered ia the supplementary budget. 
49 

In SHflicju.v, MfflWaaMta;, i f WUaK***fl» t a « 

Upper Oaaada eourt of oommoa pleas held that the treasurer 

of the municipality la aot authorized to aceept orders for 

payment oa salary. 
Trustees are l i ab le for salary paid to a teacher oa 

aa invalid ooatraot. l a Ivans and la i rd v O'Ooaaor aad 
SO Taaakay.*^ two ratepayera sought to recover the amouat of 

salary paid to a teacher for the f i r s t two weeks of school. 

She had beea i l l with sear le t fever daring ta le time aad 

siaoo her ooatraot was inval id , the money was *ald to have 

boon appropriated for purposes other thaa thoae provided for by 

the s t a tu t e s . Hence, the ratepayers could succeed l a the i r 

Claim. 

49 Itoaaoo.y Mtffliflp^lty oX floXUajffQ9a» (1360) 
9 Oppor Oaaada Ooaaoa Plea* 497, 

50 ivaaa and la i rd y...0'0onaor aad l laaker . (1934) 
Z t ee ta ra ieekly Soports 4SB. 
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The board must keep the school ia operation aad pay 

the toaeher for every available teaching day. 

**• *&*•» Peteraoa et al v Younaatorn School 

iruataes .g* emphasises the point that the school board Is 

legally obliged to place at the disposal of the teacher 

every available teaohiag day, without deduction, except as 

provided by statute. Aa loag a* there la ao default on the 

part of the toaeher, he should be paid for every available 

day. 

Ia tao ease of a school being destroyed by fire, the 

Alberta supreme eourt, la ftowbottea v Bolils Eohool Trustees.8 

held that where work is doae for the corporation at its re­

quest, ia respect of matters for the doing of whioh it was 

created and the Benefit of the work la accepted, then a 

ooatraot to pay is Implied, Tiiia WBL® an executed ooatraot 

aad tao trmatooa were liable for the teacher's salary dorlag 

tao tima there waa ao sohool. 

Ia summary, thia moat important function of the board, 

the making of contracts with teachers, should result from 

aerporato daoiaioa at a regular board meetiag. Probationary 

SI Fetaraon et al v Youafeatowa Sohool Ifruateoa. (1923) 
X dominion Law Beporta 344. 
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ooatraets for oae to throe years, and continuing ooatraets 

for longer service, are tho two types. 

Slaoa contraota are a coatrol of the profession, It 

ia most Important that they be withia statutory authority aad 

this entails a knowledge of the powers of the sohool 

corporation ia contracting. 

A secretary oanaot ooatraot oa behalf of the board as 

Its agaat. Aay ooatraot of the board with an unlicensed tea­

cher la invalid because that la aot a contract for work 

within the purposes of the corporation. Therefore, not evoa 

damages oa quantum meruit can be awarded, ia a suit. 

A ooatraot aot ia statutory form, bat whioh has beoa 

aa exeeated ooatraot for tares years may be considered valid 

earn aay allow oae of the parties to bring & suit for breach 

of ooatraot. 

If, after a period of sorvloe, a teacher's ooatraot 

ia superseded by aa invalid ooatraot, then the parties are 

bound by the original one. 

Leak of the formalities la adoption of a teacher's 

ooatraot aay be overlooked in proving validity. The lack of 

minutes will aot Invalidate a contract and even the laok of 

a meeting for its adoption may be overlooked la K«w Brunswick, 

if therm i* evident and bona fide intention oa both sides. 

Also tao lack of a seal may aot sake a ooatraot void. When a 

ooatraot i* valid oa the face of It, tho onus is on tho 

appellant to prove imv&liaity. 
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If the trustees accept more than one application to 

a taaohiaiag position aad contract formally with oaly ooo 

teacher, they are liable a* a corporation for the salary of 

all aeeeptees. 

Ia some oases, a separate contract for extra work 

ia aeaaasary aad in others It is aot. In the latter situa­

tion, remuneration oa oaaatma meruit, may be collected. 

Trustees are liable for the teacher's salary and a 

writ of mandamus will be issued to force them to fulfill 

their obligation. So oae else Is liable ia this respect aad 

a mualelpal treasurer may aot accept orders for payment of 

salary. In Sew Bruaawiek where the oounty fiaaaoo board pays 

the salary of rural district teachers, the trustees are 

responsible for budgetlag this amount. 

The trustees are liable for any amount of salary paid 

to a teaohor oa an Invalid contract. Oa the other hand, they 

must place at the disposal of the teacher all statutory 

teaching days and they are liable to pay salary when 

accommodation ceases to be available. 

@. Piemlssal. 

This section will Include the conditions of dismissal, 

example* of dismissal within and without atatatory authority, 

agreements of tho school board with teachers' federation* 

eoaoeralag dismissal, and beard*of rafereace. 
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Taaahara oa a probationary ooatraot may be dismiss**. 

without raaaoa If notioa is given before April 50. Dismissal 

oa a continuing ooatraot may require a reason aad may be 

subject to review by a board of rofaronoa.5® 

Suits for wrongful dismissal may be brought to the 

eaarta. taU la illustrated ia ^eLeod, „?, $®M&M, ,S»*fa 

ffojaa^aa^oaara, of %»i of fiojaj^on,84 a suit bf a teacher 

for damagoa. The plaiatiff had beea hired for a year. Ia 

February, tao board seat out a aotioe asking if tao toaeher 

would bo available for tho next year and she replied that 

one would bo. Later, the toaeher got a notice of dismissal 

nam brought this su i t . Tho auprama ooart of Wova Scotia held 

that the ooatraot ia queetioa was made for a fixed period of 

one $9®* aad there waa ao implied term as to employment from 

year to year, oa termination hf aotioe before the fixed 

date. If, Hf i t a l e t t a r of February, the board represented 

that there waa such aa Implied term, then I t waa a represen­

tation of law and aot of fact . I t waa aot a representation 

sufficient for oatoppol. Instead, the representstioa was ia 

tao nature of a promissory estoppel. The board's l e t te r 

la fabmary aad the p la ia t i f f* reply aid aot eoaatitat* a 

m ffw |y«jw*4,ffc ®mmU^m>, MWO, ®*«. «A« 
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aew ooatraot, Soither had she beea engaged oa a ooatiaulag 

coatreet . Therefore the oase was dismissed. 
55 I r i a n t v &an..Antonio SahooX p a t r i o t was a case 

waara tao teacher was dismissed without aotioe beoause of 

complaints. She Manitoba oounty court held that thia did 

aot ooaatl tata aa emergency and that the complainta were 

unfounded, faorofore, damages were awarded. 

l a IttfcfwAtfr * UUmk flM#*Jft P l a c e t ,S* tao teacher 

a r t beoa hired a t aa i r regular ly oaXXed board meotlag aad 

dismissed without aot loa. Aa to diamlaaaX, tho inspector 

aad iaatruotad tao secretary to ca l l a meetiag whioh waa 

attended by himself, the three t rus tees , the secretary aad 

teaohor. Tao required aotloa of tho meotlag was aot given, 

eat a t i t the teacher waa dismissed. The Saskatchewan court 

of appeal awarded one month's salary i a l ieu of aotloa, 

l a Joborteaa v Barham Sohool 1 raa tees . s ? a teacher 

waa dismissed by two oat of the three t ruateea. Ike aotioe 

waa aet proper, aiaoa i t waa aot a aotioe of the t rus tees 

acting i a corporate capacity. Instead i t was the r e s u l t 

5© j9j 
Waotern Warn 

Waatorn 

Maw Sruaaw 

'<$M%ntMM jstimk* mkml Hfi^iyl i (1959) 5 
ifcly leporte £80. 

66 raikawloa y Laaiiral fiahool PI a t r ia* . (1937) Z 
i Weekly Saport* 366. 

57 Sabartama y Parana .Hoaaol ftaa.a—. (1896) M 
risk ieporta 10a. 
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Of a pa t i t ioa organised by oao of tao t rus teee . fieaoe, the 

Saw Brunswick sapromo court ruled i a favor of the p la in t i f f . 

*» ¥§!*itf t T Saose few, ,FHttH SffrrOvm Pjffrflrt Mo, 
• a 

1» the Saskatchewan ooart of appeal awarded damages for 

wrongful dismissal to a teacher who waa dlamlsaed during the 

summer vacation. 

The deeisioa of %m<M • qft*Jft#P flffrlHft n*W>*+** 

waa tha t tho diamlsaaX of the p la ia t i f f was aooordiag to 

s tatutory provisions, if aot aooordiag to aa agreemeat of 

tarn board with tho looaX taaohera* federation. The l a t t e r 

agreement waa hold to ba aot legally biadlag, ao there waa 

ao wrongful dismissal, 
l a tao case of BM**ajyt, ,f, jftMUfti Bajhmafr Boa^ off 

60 Section S &f ffaalaa.* tao t rustees had closed tho school 

and dismissed the toaeher without cause, w&ea she sued for 

damages, the board pleadad that there waa ao wrlt tea 

ooatraot. Actually, aha had urged the signing of oae bat 

tarn board aad maintained that they had ao forms. Tao 

Ontario ooart of appeal awarded damages to the p la ia t i f f aad 

mjtmtmltmj too*** ?aw fab!!*, ^ohooi, Pjrtrftct So, 1, 
ion Law Baporta 786. (1936) 2 Dominion Law Reports 

Pomloioa Law Reports 

60 ^agrtaff.f,.l.Ettttft* Mm* IflM M,«HMmMjH 
Radian. (1946) Ontario Weekly lo tea 1£0. 

ss.lTOWAftl§AmmM4$mXM§WM» (1944) s 
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stated that the aot pertaining to boards of reference did 

not remove tao r ight to sua in case of dismissal. 

*** fiflhooX ^ * ^ * r t * *flfl 1»^chora' boards of 
61 

Reference AaV* allows aa appeal* from termination of a 

continuing ooatraot, to aa impartial board of reference 

chosen aooordiag to s tatutory procedure. 

I a both the Ontario*8 and corresponding Hew Brunswick 

aoto i t I* stated that the fiadlag of the board of reference 

shall be binding oa the toaeher aad board of t rus tees . 

Sothiag i s said ooaooraiag appeal from the deoiaioa. Two 

Ontario easea have been appealed, oae to tao supreme court 

of Oaaada. Therefore, tho deeisioa of the board of 

reference i t aot f i n a l . 

Ee Clarke &m& Board of Education of Sferoata^ l E m 

appeal from a deeisioa of a board of reference la Ontario. 

A principal of a ©oliaglate l a s t ! t u t s was assigned to 

teaching duties a t another collegiate i n s t i t u t e and main­

tained that th i s amounted t o dismissal. The board of 

reference found no dismissal had been made. The Ontario 

ooart of appeal dismissed the case because, as a teacher, 

61 fOfteoX fr^tmfa.' aM flumbmra* Boards of Bmfaraftom, 
, Mow Sruaawiak Acts, 1956, cap. 18, cec. 8(1) . 

62 taaohara* Boards of Reference Act. Ontario Acta, 
1946, cap. 97. 
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he aad aot boon dismissed and the board of reference applied 

only to taaohera. 

Laoarte v Board of Education of Toronto was aa 

appeal to the supremo eourt of Oaaada from a board of re­

ference daoiaioa. The board of education aet out the 

grouuda of diamiaaal la a lettar and the teaohor claimed 

damages for libel. The board alleged qualified privilege 

without malice. Tao decision stated* 

Tao applicable principle of law is that where 
a corporation Is under a duty to publish a state­
ment about a persoa aad ia tarn statement relies oa 
iaformatioa furnished by oae of its employees whose 
employment oxtoada to furnishing defamatory in­
formation whioh Is mate part of the statement 
published by the corporation will ia law bo 
treated aa the malice of the corporation although 
members of the board of trustees authorising tao 
publication are individually free of malice.&4 

The plaintiff ha* to prove malice aad, ia this case, it 

could aot be proved. The court also held that a toaeher 

employed by a board is la a contractual relationship with 

the board and does aot hold a public office so as to enjoy 

tenure terminable oaly after hearing. While the boards of 

raferenoo aot gives some security to a teaoher la requiring 

reasoas for dismissal and eaablea a teaoher to invoke a 

heariag before aa Independent tripartite board which re­

ports to tho Minister, it is enough if the reasons set out 

a statement of substance, as for example ia this case, laok 

17 Pomiaioa Law leports (3&T 609. 
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of co-operation with certain staff members. I t i s 

unnecessary to give a s t r i c t specification of minor 

pa r t i cu la r s . 

I a summary, a teacher with a probationary contract 

aay be dismissed without reason i f notice i s given before 

April 30. Dismissal on a continuing contract reoairea a 

reason aad may be appealed. 

A l e t t e r asking about the teacher 's avai labi l i ty for 

the following year together with an affirmative reply does 

aot consti tute a re-enga§cmeat whoa the teacher I s working 

oa a probationary ooatraot. 

i t la Imperative that notice be given unless com­

pla ints agaiaat a teaoher are extremely serious and well 

founded. 

3&e dismissftl mast resu l t from a resolution of tfem 

board a t a regularly called meetiag aad taste notice must come 

from the trusteee as a corporation. 

There cannot be a dismissal for noa-availabil l ty of 

accommodation and notice may not be given during the auamer 

holiday*. 

Agreements of the board with teachers' federations 

concerning dismissal* must be according to the statutory 

provisions, otherwise they are aot legally blading. 

Boards of reforeaoa M&O aot remove the r i^ht to sua 

i a case of dismissal but thoy do furnish a means of apnaaj. 
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from dlamissal oa a ooatiaulag coatract. Their decision is 

aot final. 

A change from the position of principal to that of 

toaeher doea aot constitute a dismissal. Ia a case of libel 

over the statement of reason for dismissal, the corporation 

assumes the malice of the employee informant but the 

malice must be proved. 

Although the teacher does not hold a public office 

aad enjoy termination of tenure only after a hearing, the 

boards of reference statutes give some security through 

their demand for reason aad the possibility of a hearing. 

The reasons set forth do aot have to include a strict 

spaelfication of particulars. 

In this chapter, the writer set out to study the 

legal basis of the sohool board's responsibility to those 

whom their represent and towards those whom they engage to 

do the teaching. A summary of the findings pertaining to 

this study follows. 

The school board has the sole right ia acquiring a 

site for a new sohool or a new site for aa old school. In 

the latter case, it has the authorization to move the old 

school to the new site aad sell the old on®. 

Expropriation aad appraisement of property according 

to statutory provisions, are allowed whm there is laok ©f 
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agreement with the land owner. Grown lands may aot be 

expropriated bat may be granted. 

The school board has the right to acquire, take aad 

hold aXX sohool property and since it has legal custody of 

It, the board must be the plaintiff la an action of trespass 

to the school. 

The trustees may buy or sell sohool property oa the 

authorization of the district. Shis includes the right to 

balld a seoond school or to build two schools simultaneously 

oa tho right of a consolidated board to sail the local 

schools no longer necessary. Mo school may be seised or 

sold under Ilea. The board also has the right to rent 

extra aoaommodatioa whoa it ia needed. 

the truateea have the right to call sehool meetings, 

except the first oao aad any spoolal meeting for coaalderiag 

aatimatorn of consolidation. 

The regular date aot for meetings must bo observed, 

otherwise the meeting is void. The hour of the meetiag, 

baiag sot by notioa, is directory. Neither a late oommenoo-

ment of tao moating or a aotloa posted by two of tao throe 

traataoa will be aaffiolent causa to invalidate the meetiag* 

The truateea must call aay special meetiag that 1* 

requisitioned by a majority of the ratepayers aad they must 

give a fall report at each aaaaal meetiag. This report la 

oa the educational condition of the district, the state of 
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aooouata aad aa oatimate of all corporate expeaditares for 

the coming year. 

Irregularities at meetiags should not be considered 

cumulatively aad any vote under misapprehension may bo 

declared invalid. 

The board's most important function is that of con­

tracting with teachers. Both probationary and continuing 

contracts ahould result from corporate dooisioa at regularly 

oallod board mootiag*. ainco contraota are a control of an 

important profession, it la very important that they bo 

withia, atatatory authority. 

Mo secretary caa coatract oa behalf of the botrd. 

Mo ooatraot with aa unlicensed toaeher Is valid. Aa 

executed ooatraot for a period of years may be considered 

valid although aot la statutory form. If a superseding 

ooatraot is invalid, the parties are to be bound by the 

original oao. Leak of formalities ia contracting, sueh as 

laok of miautea, laok of meeting or laok of seal, may ba 

oyarlookod when there la evident aad bona flda lateatioa oa 

both sides. Whoa a contract is valid oa the face of it, 

the appellants muat prove Invalidity. 

Truateea aooaptiag mare thaa oae teaoher** applica­

tion are liable to all and thoy may be liable to pay for 

night eohool work whoa there is ao ooatraot at all. 
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Tne rural trustees are responsible for budgeting for 

all salaries aad olty or town boards are liable for payment 

of salary. Sohool boards become liable for salary paid oa 

aa Invalid coatract. Also thoy are liable for paymeat of 

salary to teachers for all statutory teaching days, even 

if accomodation is temporarily unavailable. 

Teachers oa probationary ooatraets may be dismissed 

without reason, oa proper notice. Those oa ooatiaulag 

contraots may demand raaaoa aad a hearing. 

A letter enquiring about availability plus aa affir­

mative reply doe* aot constitute a contract for 

re-aagageaeat• 

Motioa of dlamissal 1* imperative unless complaints 

are extremely serious aad well founded, the dismissal 

Itself mast issue from a regular board meeting and notice 

mast be given hf the corporation withia statutory time 

limits. There can be ao dismissal for lack of accommodation. 

Agreements of the board with teachers' federations 

ooaooraiag dismissals mast be aooordiag to statutory 

provisions. 

Boards of reference offer some security to teachers 

by allowing a demand for reason aad a hearing, whioh may 

ba appealed to a supreme court. Suoh reason may be stated 

generally aad demotion of position does aot constitute 

dismissal. 
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Through the acquisi t ion of s i t e s and school property 

and through the call ing and reporting to school meetings, 

the board f u l f i l l s an important part of i t s responsibi l i ty 

to the ratepayers. By contracting with and dismissing 

teachers i t makes the education of the ratepayers ' children 

possible, 

l i t h thia exploration of the legal basis of the 

board's representstive and nanagsrlal functions, the next 

step i s a study of i t s responsibil i ty to those for who® 

tao educational process i s necessary. 



CHAPTER III 

THE SCHOOL BOARD'S RESPONSIBILITY TO THE GHILPBBM 

In order to determine the legal basis of the school 

beard's responsibility to the children of the community, 

one muat study the child's right to free sohoollag, 

adequate aecoamodatioa aad eonvoyaaoe or the cost of educa­

tion la another district, where this Is necessary. Also, 

tho board's responsibility for the dlsoipllne and safety 

of the children mast be considered. 

The children's right to free schooling, being the 

reason for the sohool board's existence, must be studied 

carefully to decide the limits of the board's responsibility. 

This involves tao provision of adequate accommodation so 

that there will bo ao discrimination against aay child. 

Also it involves conveyance or the cost of education 

outside the district, so that the child who does aot live 

withia walkiag distance of the sohool may receive free 

education. Onee proviaioa has been made for accommodating 

the children oa* mast study the ultimate responsibility 

for their dlsoipllne and safety in order that the purposes 

of free schooling may best be fulfilled. 
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!• Free Schooling. 

The right of all children to free schooling Is 

studied by considering the sehool board's responsibility, 

the lack of aa accurate definition of the word "resident", 

the right of the child to free education aad the importance 

of this right as illustrated ia speelal eases. 

The sehool law orders the board of trustees to 

provide free schooling for ehlidren of residents and rate­

payers in the district, between certain ages. For other 

children the district reeelves tuition.1 

The right of free schooling is the right of every 

child aad not a matter dependent on the decision of any 

person. The Saskatchewan Sing's Bench, in Wilkinson v 

Thomas et al. emphasised this when it stated that the right 

of free schooling is the right of the child itself and not 

somethiag to be left to the disoretioa of its parents or the 

sehool board. The eourt stated further, 

I think it should be very clearly laid dowa 
that la matters of law, matters so vital as the 
right of a child to reeeive educatloa la the school 
aad such matters as that, sohool trustees should 
aot undertake to proceed without consulting their 
solicitor and counsel, and If they wish to do so, 
they mast take the risk of having to pay costs if 
thoy are wrong.2 

1 Mew Brunswick Schools Act. 1960, sec. 63. 

2 Wilkiasoa y Thomas et alt (1928) 3 Westera Weekly 
leport* 700. 
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The word "resident" in the statutes has given rise 

to much disagreement in spite of the fact that one clause 

defines it negatively by saying that a child is aot a 

resideat if he lives ia the district during the eohool term 
IK 

oaly and for the purpose of attending school. 

In Bx parte H. Murray Lambert, the supreme court 

of Mew Brunswick says that, "The ohild may have a residence 

sufficient to entitle it to sehool privileges independent 

of the residence of the parent." 

Also the decision of Ex parte Miller5 emphasizes 

the importance of the residence of the child. It states 

that while a child has oaly one domicile, he may have more 

than one residence. In this case the father had moved his 

family to town for the purpose of schooling. Although he 

established a home ia town, he himself lived part of the 

time there and part of the time oa his farm. The court held 

that a child may have a residence entitling it to school 

privileges, independent of the residence of the parent. 

To illustrate the importance attached to the adminis­

tration of the rl$ht of free schooling, there is a suit 

5 Mew Brunswick Schools Act, i960, sec, 63(11). 

4 Sx parte H. Murray Lambert. (1930) 1 Maritime 
Previaoes ieports 13. 

$ fg oarte Miller. (1897) 34 Sew Brunswick leperts 
31® • 
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for damages brought by parents against a school board for 

excluding their unvaeclaated children from the schools. 

Ia this case, Yarwood v Smith's Falls Board of Iduoatloa. 

the deeisioa reads, ia part, 

Parents have a prima facie right, in general 
to have their school age children admitted to the 
public schools. The children who have not been 
vaeolnated may be lawfully excluded from the 
schools if the provisions of the statutes in that 
behalf are complied with, and since exclusion 
involves denial of a prima facie right, the -
statutory proceedings must be rigidly followed. 

Here, the statutes had aot beea followed so damages were 

granted. 

Again, in oases of children being excluded for re­

fusal to salute the flag, such as la Donald v Hamilton 

Board of Bduoatlony and Raman v Lethbridae Sehool Beard 

Trustees.8 the supreme courts of Oatarlo aad Alberta held 

that the children were entitled to attend and refrain from 

patriotic exercises. The latter decision held that the 

right of the board to require patriotic exercises is 

directory» aot imperative, ia that the permissive word "may" 

is used. 

6 Yarwood y Smith's lalls Board of Bducation. (192S) 
23 Ontario Weekly «©tes 3©. 

7 Donald v Hamilton Board of Education. (194S) 
S Dominion Law Reports 434. 

• Mumaa y Letharl&ae School Board Trustees. (1943) 
3 Western Weekly Reports 340. 
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Xa summary, the sehool board is responsible for 

providing free schooling to children of residents and 

ratepayers. The right of free schooling is the right of 

the ohild Itself and aot a discretionary power of the trus­

tees or parents, furthermore, it Is considered to be such 

aa important right that school boards are advised to employ 

counsel la eases where there is any doubt. 

The term "resident" has led to much disagreement. 

The courts have decided that, for the purposes of schooling, 

the child's realdeaee may be independent of that of the 

parents, that the child may have more thaa one residence and 

that residence in the district only during school term for 

the purpose of schooling does not entitle him to this right. 

Bavaeeiaated children may be excluded from school 

if aad oaly if the statutory provlsioas are carefully 

followed. Oa the other hand, refusal to participate in 

patriotic exercises Is not sufficient grounds for exclusion 

from school, since the statute concerned ia directive, not 

imperative, 

2, Accommodation. 

Since the provision of accommodation is a necessary 

adjunct to the right of free sehoollag, therefore a 

discussion of this subject must follow. 
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A study of it will include the sohool board's right 

to provide accommodation, the ultimate responsibility of 

the province in this respect, the power of the trustees 

to assign pupils to departments and schools and, finally, 

the board's power of forwarding applications of district 

children for accommodation in vocational schools. 

It is the duty of the board of trustees to provide 

aecoamodation for all who are eligible for free schooling* 

Bx parte Gallagherg is a case where one, Gallagher, 

sought to have the trustees provide accommodation and 

grant permits for school admission to certain children 

residing in the town for whom he was acting as guardian. 

The Mew Brunswick supreme court held that if this was not 

done a mandamus would H e , 

Re McLeod and Tay School Trustees*0 resulted ia a 

mandamus issued by the supreme court to compel the trustees 

to provide a sehool house. 

The decision of la Medora School Section Mo- 4*1 

affirmed the power of the board of trustees to establish 

9 Sx carte Oallaaher. (1892) 31 Sew Brunswick 
Reports 472. 

10 Re McLeod and fay School Trustees. (1907) 10 
Ontario Weekly Reporter 649. 

11 S.e Medora School Section Mo. 4. (1911) $3 Ontario 
Law assorts 58$, 
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more than one sohool ia a district In order to supply 

accommodation to all the children. 

The case, Benehel v Board of Medicine Hat Sehool 
IS Plvlsloa Mo. 4, arose because the plaintiff's children 

were refused sehooling on the grounds that the mother had 

established residence in town for the purpose of educating 

her children while the father remained on his farm in the 

country. The court held that after a year in Medicine Mat, 

residence had been established and the sehool board mast 

provide accommodation. The decision states that since 

there is no statutory method of enforcing this right of the 

children, the common law can be resorted to for the 

appropriate remedy. 

The ultimate responsibility for provision of accom­

modation and free sehooling lies in the province, fhis is 

illustrated ia the ease of McLeod v The Board of School 

Trustees of School Blstrlct Mo. gQ (Salmon Arm)**5 which 

arose oat of a dispute between the school board and the 

muaioipal oouacil. The plea of the school board was impossi­

bility of free sehooling for seme, because of lack of funds. 

The British Columbia court of appeal held that, 

X£ Henchel v Board of Medicine Hat Sehool PIvis19a 
No. 4. (1950) £ Western Weekly Reports 369. 

13 McLaod v The Board of School Trustees of Eohool 
Piatrlot Mo." JO (Salmon HBal. (19©%) 8 Pomiaioa Law Ee|>ortB 
562. 
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Tho major responsibility for the education of 
the children rests upon the province. Therefore 
in case of an impasse there is a duty upon the 
school board to aet ia the interest of the children, 
in a manner that would enable the province to assume 
its major responsibility. The trustees should have 
resigned and let the province appoint an official 
trustee. Ia its discriminative actions and failure 
to carry out the statutes it is subject to 
mandamus.14 

While the appointment of an official trustee in Mew 

Brunswick Is different from the appointment in British 

Columbia, this case emphasizes the focus of responsibility 

and the importance which the courts attach to free schooling 

aad the proviaioa of accommodation. 

The statutes state, 

The board of sohool trustees shall regulate 
from time to time with the aid of the teachers, 
the attendance of the pupils la the several 
departments according to attainments (...)1® 

This is a discretionary responsibility, as may be 

seen ia Taurgood v Yigneau et al.^ In this case, aa action 

for damages was brought against the trustees for failure 

to provide school privileges. Actually, because of over­

crowding, the trustees had rented rooms in a neighboring 

convent and engaged members of the order, who were qualified 

14 McLeod v The Board of School Trustees of School 
District lo. 2© (Salmon Arm). (1952) Z Pomlnion Law Reports 
562. 

15 Mew Brunswick Schools Act. 1960, see. 63(13), 

16 Thuraood v Yigneaa at al. (1929) 4 Pominioa Law 
leports @§7. 
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teachers, to Instruct tho pupils ia these rooms. The 

daughter of the plaiatiff was assigned to oae of these 

classes whereupoa the salt arose, Tho supreme court of Move 

Scotia hold that the rooms wore rented because it was neces­

sary aad the word "necessary" means "necessary la the judg­

ment of tho trustees". Moreover, the court stated that this 

was a matter of internal management to be left to the discre­

tion of the traatees aad the court had ao right to interfere. 

*a Patrick and Yorktoa Sohool Plstriet TruateeaA7 

a parent maintained the right of his child to attend the 

aearer of two schools la the district. The trustees had 

passed a by-law assigning oortala children to each of the 

two schools, thus determiaiag the sohool which the plaintiff's 

children mast attend. The Saskatchewan supreme court da-

creed that the statutes give the trustees the right to pro­

vide accommodation aad tho management of the sehool. This 

implies tho deeisioa as to who shall attend which sehool. 

One discretionary power of the trustees ia a dis­

trict without a vooatloaal sohool Is to send the application 

of a child, who wants a vocational education, to sueh a 
la 

sohool ia another district. 

X7 Petri ok and Yorkton iSchool Pis triot Trustees. 
(19X4) 6 Western Weekly Seports 1107. 

18 yoaatfoasl Education Act. Mew Brunswick Revised 
Statutes, If SB, cap. S43, see. IS, 
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Where a local board refused to send such an appli­

cation, the vocational board authorized attendance at one 

of the Fredericton schools. In Fredericton Sohool Trustees 

19 

v Singsclear School Trustees.*1' the supreme eourt ruled 

that the authorization of the vocational board was without 

jurisdiction. Therefore, the local board was not responsible 

for paying the tuition. 

In summary, it is mandatory that the school board 

supply accommodation for all eligible to attend school. 

A mandamus will be issued to compel this or to force the 

building of a school for this purpose. The board has the 

legal right to build more thaa one sehool if sueh is needed. 

Since there is no statutory method of enforcing this duty, 

all disputes must be settled in court. 

The ultimate reaponsibillty for accommodation aad 

free schooling lies la the province and ia oases where the 

trustees cannot fulfill their obligations, they should make 

it possible for the province to assume this responsibility. 

This can be done by the appointment of an official trustee 

to administer the right of free sehooling, for example, 

where discrimination arises from lack of funds. 

19 grederletoa School Trustees v Kiaasclear School 
Trustees. (1928) 4 Dominion Law Reports 13. 
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Xt is a dlseretioaary power of the trustees to 

assiga pupils to departmeats aad schools. Since the statu­

tes order the provision of accommodation and give them the 

management of the schools, this makes the assignment of 

pupils a matter of internal management la which the courts 

will aot interfere. Another dlseretioaary power of the 

trustees is to forward applications of children for accom­

modation la vocational sehools, where aoae exist ia the 

district, 

3, Ooaveyaaoo, 

Since conveyance is assumed as a necessary part of 

providing accommodation aad free sohooliag, it will be dis­

cussed under the following headings: the respoasibillties of 

the sohool board with respect to conveyance; two rules con­

cerning distance limitsj and the responsibility of the 

trustees for the cost of schooling where conveyance is not 

possible or practical* 

Ooaveyaace, where necessary, is understood as part 

of tho right of free sehooling* The board's respoasibillties 

ia this respect are emphasized in Tyler et al v Ardath, 

School Trustees. Ia this case, the Saskatchewan court 

2© Tyler et al v Ardath School Trustees. (1935) & 
Poaiaioa Law Reports 614, ̂  -
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Mold that the board controlled the route, that the coatract 

could aot be assigned by the driver without conseat aad that 

the performance of the contract was subject to departmental 

rale* 

the board is responsible for seeing that pupils will 

be carried with safety. Hence it is responsible for aay 

neglect by Its employees la effeotlag sueh conveyal. 

Two courts nave aet rules concerning distance 

limits. Rex ex rel. Wells v Oreea2^ was a ease ia which the 

plaintiff wished to have his children conveyed to school. 

The Manitoba Hag's Bench ruled that the distance be 

measured from door to door. On sueh measurement, it was 

foaad that the children ia question lived two feet short of 

tao required distance. Since the trusteee had acted with 

ill-will the ooart held that the children be conveyed, even 

if the distance was short. 

The same court held, la Rex ex rel. Kowalskl v Oak 

Bluff School Pistrict,ga that it is aot the iatentioa of 

tho statute to provide transportation from the very door 

of the pupil's home. The judge stated that merely because 

the children had to walk ninety roda to reach the school 

21 lex 9* ralT. lella y ©reaa. (1913) X© Pominlon Law 
Reports XXX. 

m 22 lax ex ral... Jtowalatei y Oak Bluff Sehool Pis triet. 
(1937) 3 Dominion Law Reports §00. 
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baa was no ground for requiring provision of additional 

transportation, so they could be pioked up directly in froat 

of their home. 

Where conveyance is not feasible, the sohool board 

is responsible for the education of the children concerned 

at a sehool outside the district* 

The court of Queen's Bench, ia Ferreault v 

Maiaisto School Unit Mo. 55. held that where conveyance 

is impossible it is the trustees' duty to provide education 

outside the district at their expense. This is not a 

matter of discretion but a right of the parent or guardian 

ia return for the taxes he mast pay. Since the father was 

obliged to send his children outside the district for educa­

tion, he was entitled to damages and also to a declaration 

that he was to have his children educated outside the 

district at the expense of the school board as long as the 

present conditions prevailed, 

Xa Ridings v Blmhurst School Trustees. the plain­

tiff *s children attended Slmhurst school until it was closed. 

All of the children except those of the plaintiff were con­

veyed to the aext district; the exception being on the ground 

23 ferraalt v JEJainlsto Sohool Unit Mo. 55. (1956) 
20 western Weekly Sports 145. 

24 Ridings v Blmhurst School Trustees. (1927) 3 
Dominion Law Meports 173, 
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that Mrs, Biding* owned property and paid taxes ia the next 

district. The latter conveyed the children herself and sued 

for cost of transportation. The Saskatchewan court of 

appeal issued a mandamus compelling the defendant to pay 

the costs since the provision of education includes 

conveyance. 

Ia summary, the school board is responsible for 

conveyance of all children living beyond the legal distance. 

It has control of the route and must see that all depart­

mental rules with respect to conveyance are carried out. Mo 

contract can be assigned by the driver without proper 

authority aad the school board is responsible for any 

neglect of the driver. 

Xn determining whether children may be conveyed, 

the distance may be measured from door to door but they 

must aot expect to be transported from door to door or even 

from gate to gate. 

The trustees are responsible for the cost of educa­

tion la another district when conveyance is impossible. This 

is a right of the parents in return for the taxes they pay. 

4, Piseipliao of the Children. 

Since the trustees are ultimately responsible for 

discipline la the school, their rights and those of the 

teaoher mast be studied. This section includes the rights 
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of the trustees aad toaehors with respect to suspension or 

expulsion of pupils, the attitude of the courts ia cases 

concerning this and the right of the teaoher when ordered 

to suspend a pupil. 

According to school law, 

The board of school trustees shall suspend or 
expel any pupil from school whom the teaoher may 
report to the trustees as persistently disobedient 
persistently refusing to do assigned school work 
or addicted to aay vice likely to affect in­
juriously the character of other pupils, until 
the trustees and teaoher shall receive from such 
pupil assurance of reform.85 

Also one of the regulations concerning the practise 

of discipline of the teacher says, 

The teaoher, or in the case of a graded school, 
the principal, shall have power to suspend aay 
pupil guilty of flagrant misconduct or gross 
disobedience. Aay suspension shall be at once 
reported ia writing to the board of school trustees, 
who may confirm, modify or remove such suspension. &6 

Thus « teaoher may either suspend a pupil and hope 

for confirmation of sack action by the trustees or report 

the matter to tho trustees, leaving them to take action. 

Ia either case, the trustees have the ultimate authority. 

The courts take a very strict attitude towards the 

traataoa' rights la tho matter of expalaioa or suspension. 

85 Maw Brunswick Schools Act. 1960, sec. 63(13a). 



RESPONSIBILITY TO THE CHILDREN 88 

la Ee MeOallum and Board of Public School Trustees 

of Section 6. Tbwnshio of Brant.27 the court of queen's 

Bench held that the mandamus to compel the trustees and 

teacher to readmit the pupil, although the suspension was 

illegal, must be refused, since it would probably result in 

breaking down the authority of the teacher. 

Ia this case the court followed, in part, an unre-
2& 

ported case, Re Yuill. which maintained that an application 

for mandamus would not lie to correct a supposed error of 

the teaoher or trustees ia a matter of discipline• Sueh an 

application waa practically an appeal from the decision of 

the teacher and trustees. 

In yinlayson et al v Powell et al.29 when two boys 

stayed away from school because they did not like the tea­

cher's method, the appellate division of the supreme court 

of Alberta called this wilful opposition to authority and 

maintained that it was aot oaly the teacher's right but his 

duty to suspend them even if their conduct amounted to 

truancy as defined by law, 

27 Re MeOallum and Board of Public School Trustees of 
Section 61 Township of Brant. (1889) 17 Ontario Reports 451. 

28 Be Yuill. cited in Re MeOallum and Board of 
Public Sehool Trustees of Section 6. Township of Brant. (1889) 
17 Ontario Reports 451, 

Z9 finlayson et al v Powell et al. (19&6) 1 Western 
Weekly Reports 939. 
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The toaeher mast abide by the board's decision with 

respect to suspension aad teach the child when he Is 

allowed to return. The common pleas division of the Ontario 

supreme eourt, ia Re Minister of Education and Molntvre y 

Blaachard Public Sohool Trustees et al. ° dismissed the 

aetioa agaiaat the trustees because the teacher had aot acted 

aader their direction with respect to the return of the 

suspended pupil. 

Xt waa decided that the trustees had the right to 

suspend the papil aad their aotloa could aot be questioned 

unless malice could be shown. The court also decreed that 

this is a judicial function of the trustees and the proper 

remedy Is by mandamus, not by a suit for damages. 

The teacher does not have to suspend a pupil on order 

of the trustees if he has no cause to do so. In Leclerc v 

Trustees of Perigord School District Mo. 850.5* the trustees 

ordered the teacher to suspend a pupil and the teacher, 

having ao reason, refused. As a result, the Saskatchewan 

court of appeal held that the teacher's aetioa was justified. 

Xt was the duty of the defendant to suspend or expel a child 

if there was a good reason for it. 

30 Re Miaister of Mueatioa and Mclatyre v Blanehard 
Public School Trustees et al. (1886) 11 Ontario Reports 439. 

31 Leclerc v Trustees of Periaord Sohool PI strict 
Mo. 850. (1985) 3 Pominioa Law Reports 578. 
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la summary, the trustees may suspend or expel any 

child from sehool for persisteat disobedience or flagrant 

misconduct* The teacher or principal may suspend a pupil 

for the same reasons and then report the same to the school 

board who will confirm or set aside the suspension. 

Parents may seek a writ of mandamus to have the 

suspension overruled bat may aot bring a suit for damages. 

The courts consider this as practically an appeal from the 

authority of the trustees and teaoher, aad as a threat to 

tho teacher's authority. Therefore, they take a very strict 

view of sueh a ease aad practically never comply with the 

plaintiff's desire. 

Continued absence of a child from sohool because of 

his feeliags towards the teacher is considered not as truancy 

bat as grounds for suspension. 

Since the right of the trustees to suspend or expel 

is a judicial right It caaaot be questioned unless malice 

eaa be shown. 

The teacher caaaot be compelled by the trustees to 

suspend a pupil If he has ao cause to do so, 

5, Safety of the Children. 

The school board's responsibility for the pupils 

extends ia a very important way to their safety while in 

attendance at school. This responsibility will be studied 
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by considering cases involving accidents outside the school 

grounds, oa the grounds, at games, in the gymnasium and 

from the use of faulty apparatus. The standard of care of 

the ©hildren and the legal liability of the sohool board will 

be determined. 

The regulations provide for the teacher's supervision 

of children and care and repair of all school property that 

might cause an injury to them.32 Nevertheless, the care of 

children at school is the ultimate responsibility of the 

school board, as can be seen from the many suits for damages 

resulting from injuries to the children. 

The trustees, as public officers, have a certain 

statutory protection ia sack eases. The clause reads, 

Mo aetioa shall be brought (...) for anything 
done by virtue of the office of trustees or 
secretary unless within three months after the act 
committed, and upon one month's previous notice 
thereof la writiag,5® 

A study of more than twenty cases in the supreme 

courts of Canada depicts certain limits to the board's res­

ponsibilities. First, oases concerning Injuries to children 

oa the way to aad from school will be considered. 

3 2 BegulatlOBB Respecting the Hew Brunswick Schools 
Act. 1959, regulation 17, 

33 Maw Brunswick Sehools Act. I960, sec. 71, 
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la Fattersoa v Board of School Trustees of North 

Vancouver.5* the British Columbia court of appeal held that 

the sohool board is not liable for Injuries caused to a 

pupil while on the highway close to but outside the school 

grounds, by the falling of a dead tree which stood on the 

property of a third person. The only control retained over 

children beyond the sohool grounds is disciplinary. 

Pearson v Vancouver Board of School Trustees et al 5 5 

la a similar case aad the deeisioa includes the fact that 

an informal notice sent to the solicitor of the school board 

is adequate aotiee of aetioa, Xt is sufficient if the notice 

fairly aad reasonably discloses the ground of complaint. 

The deeisioa of Bdmoadaoa v Moose Jaw Eohool 

Trustees8^ concerning an lajury oa the grounds after school, 

carries the point further. The Saskatchewan court of appeal 

stated that the trustees are not Insurers of the safety of 

children going to or returning from school. The respondent's 

duty was to go home and he had no right to be on the school 

grounds. 

34 Patterson v Board of Sehool Trustees of Morth 
Vancouver. (1989) Z Western Weekly Reports 181. 

35 Pearson v Yanoouver Board of School Trustees et al. 
(1941) 3 Western Weekly Reports 874. 

3S Edmondson v Mooge Jaw School Trustees. (19S0) 
58 Pomlnioa Law Reports 363, 
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The pole which caused the injury to the onlooker 

was not dangerous for the purpose for whioh It was supposed 

to be used. 

The reason that the board was not liable is em­

bodied ia the principle that sohool children are not 

licensees but, at least, invitees. The responsibility of 

aa eoeupier of premises towards invitees is to take reason­

able care to prevent injuries from possibly hidden causes, 

of which the occupier is aware or ought to be aware. 

Many cases concerning injuries acquired in games aad 

gymnasium exercises have beea decided in the courts. The 

questions of negligence and supervision are Involved here. 

The case of Levins v Board of Education of the Pity 
37 

of Toronto concerns an injury contracted during a game. 

Tho Ontario court of appeal decided that the board was 

acting yirtate officii, ia that it was authorized to hold 

games. The judge stated that education Includes exercise of 

the body as well as of the mind. The board was not guilty 

of. negligence and, moreover, the action was not brought 

within the required time. 

The decision of Murray et al v Belleville Board of 

Education8® decreed that the board of trustees is not liable 

37 Levlite y Board of Education of the Pity of 
Toronto. (1933) Ontario Weakly $otes 838. 

38 Murray et al v Belleville Board of Bdaeatloa. 
(1943) 1 Dominion Law Reports 494. 



RESPONSIBILITY TO rJ38 CHILDREN 94 

for accidents in a gymnasium when the instructor is compe­

tent and the pupil has been coached in the exercise. It is 

not negligeace to permit a pupil to take part in an exercise 

in which there is an element of danger if he has been pro­

gressively trained to avoid such danger and the exercise is 

one reasonably suitable to his age and condition, physical 

aad mental. 

She British Columbia court of appeal in Sard v 

Beard of School Trustees of Daacaa39 stated that aa injury 

from playing games will aot establish breach of duty unless 

it can be proved that more adequate supervision would have 

prevented the injury. This would be difficult to prove. 

40 
Mall et al v Thompson et al. resulting from an 

injury ia wrestling, followed the preceding decision with 

respect to supervision aad established that if there were 

liability it would lie ia the board of trustees, not the 

teacher. 

Oases involving injuries to children oa the play­

grounds will aext be considered. 

39 Qard^y Board of Sohool Trustees of Buncan. (1946) 
Z Bomlaloa Law Reports 441. 

40 Mali at al v feiemaaon et al. (195&) 4 Pomlnioa 
Law Reports 139. 
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Pyer v Halifax Sohool Ooamlssioners.^ regarding 

an injury in the school yard, followed the above reasoning 

concerning supervision, toe* The accident was not of a 

foreseeable character so that greater supervision would have 

prevented it* 

Ooaeemiag aa accident sustained while playing with 

lumber ia the school yard, the decision of Loa&ohee v 

Shediao Board of Trustees4^ included the necessity of notice 

not only ia cases involving mis-feasance but also in 

non-feasance on the part of the trustees. 

The plaintiff pleaded that the necessity of notice 

did aot apply when the corporation was sued and that the 

Limitation of Actions Act*3 extends the limitation period 

ia the case of infancy. The eourt ruled the former plea 

uastatutory aad the latter plea not applicable since the 

school law excludes this act. 

Where a child was injured oa the grounds before 

presenting himself to the teacher in the morning, the 

Saskatchewan Slag's Bench, ia Koch et al v Stoaefarm 

41 Py*r v Halifax School Oommissioners. (1956) 
2 Pomiaioa Law Report* (2d) 394. 

48 LoaAhee v Mamala* Board of Trustees. (1957) 
M Pomiaioa Law Report* (84) 783. 

43 Limitation of Actions Act. Bevlsed Statutes of 
Um Brunswick, 195S, cap* 133, sec. 1®. 
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Sohool Pistrict, stated, 

Mo claim for damages will lie against a board 
ia cases of mere non-feasance except where it is 
established that they negligently failed to 
perform a duty to the plaintiff whioh the aot 
Imposes on them,** 

Thus, ia non-feasance, negligence must be proved. 

Another injury oa school premises led to the case of 

Durham et al v Public Sehool Beard of Township School Area 

45 
of Morth Oxford. The deeisioa of the court of appeal 

distinguished betweea iahereat aad potential danger. Ia the 

ease of the latter the defendant ia responsible oaly if the 

consequences are reasonably foreseeable. Potential daager 

was involved here bat the board of trustees did aot become 

liable even though the grounds were la aa untidy condition 

through the preseaee of debris. This was due to the fact 

that there waa ao causal connection between the condition 

of the yard and the injury. 

In Wiggins v Colchester South Public School Board.486 

although the school premises were proved to be unsanitary, 

the board did not become liable since the resulting 

44 Koch et al v Stonefarm School District. (1940) 
3 Pominion Law Reports 602. 

45 Paraam et al v Public School Board of Township 
Sohool Area of Morth Oxford. (1960) 23 Pominloa Law Reports 
(2d) 711. 

*# Wiggins v Colchester South Public School Board. 
(1922) 23 Ontario Weekly Motes 157. 
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illness of a ohild could aot be proved to stem from this 

cause, 

Tne standard of care of the children will next be 

studied. 

Many case decisions, such as ia Butterworth et al 

v Ottawa Oolleglate Institute Board.4,7 Bills et al v Moose 

Jaw Public Sehool District Trustees and Blondin Roofing 

Products L't'd. and Adams v Board of Sehool Commissioners 

for the City of Halifax.4* reiterate the standard of care 

established in Williams v lady. In this ease Lord Esher 

said, "The schoolmaster is bound to take such care of his 

boys as a careful father would take of his boys (...).n5° 

This involves supervision according to age, with teea-age 

children belag responsible for exercising reasonable 

intelligence aad care for their own safety. 

In proving negligence it mast be shown that with 

more supervision, the injury would not have been sustained 

47 Butterworth et al v Ottawa Oolleglate Institute 
Board. (1940) Ontario Weekly Motes 332. 

4® Mills et al v Moose Jaw Public School District 
Trustees and Blondin Roofing Products L't'd. (1946) Z 
Pominloa Law Reports 697. 

4* Adams v Board of Sehool Oommissioaers for the 
Oitv of Halifax. (1951) 27 Maritime Provinces Reports 83S. 

SO Williams y Bady.(l893) 10 T L R 41, cited in 
Butterworth et al v Ottawa Oolleglate Institute Board. 
(1940) Ontario Weekly Motes 333. 
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aad that the danger la one of which the master knows or 

ought to know. Moreover, the responsibility of the sehool 

board oaaaot be delegated, 

Xa Ritchie y Oale aad Vancouver School Trustees .31 

a child oa tho sehool grounds basked into an on-coming oar 

proceeding up the drive. The British Columbia court of 

appeal distinguished among original, contributory and 

ultimate negligence. Since the plaintiff was guilty of 

ultimate aegligeneo and the defeadaat, Oale, was guilty of 

contributory negligence, the damages wore split aad Oale 

made responsible for half the sum sought. Action agaiaat 

tao board of trustee* was dismissed, 

A reseat case shows the court's attitude of the 

present day, concerning supervision. The decision of tho 

Manitoba court of appeal, la Sohade aad Bchade v Wianlaea 

Sohool Pistrict Mo. 1 aad Pueharma.88 contains the 

following statement, 

*1 Ritchie v Oale aad Yanoouver Eohool Trustees. 
(1935) 1 Pominloa Law Reports 363. 
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The court's realization of the necessity of 
developing a sense of responsibility in children 
ha* led to a changing attitude aad a more practical 
approach to the question of supervision by sohool 
authorities. While there Is a duty to supervise 
certain activities, suoh duty bears some relation 
to the age of the pupils, the special circum­
stances of each ease aad, particularly, the type 
of activity. (...) Oae of the most important aims 
of educatloa Is to develop a sense of responsibility 
on the part of pupils, personal responsibility for 
their individual aotioaa aad a realization of the 
persoaal consequences of such actions.53 

With this attitude of the court the distinction 

betweea eoatributary aad ultimate aegligeneo on the part 

of the plaiatiff, becomes increasingly Important* 

One rule of the courts involved la the establishment 

of liability is that of res ipsa loquitur. 

In Scrimgeour v Board of Management of Canadian 

Plstrlct of the American Lutheran Ohurch54 and ia Sill a 

et al v Moose Jaw Public School Plstrlct Trustees aad 

Bloadia Roof lag Products L't'd58 the courts held that the 

rale of res lasa loquitur did not apply. The rule applies 

whoa the injurious agency is under the sole management of 

i tmmmmUmmmt————I. 

53 Sohade and Sehade v Winnipeg School District Ho. 1 
aad Pucharms. (1959) 28 Western Weekly Renorts 577. 

54 Scrimgeour r Board of Management of Canadian 
Plstrlct of the American Lutheran Ohurch. (1947) 1 Western 
Weekly Report* ISO. 

55 Mills et aX v Moose Jaw public School Plstrlct 
Trustees aad Homela Soofiag Products L't'd. (1946) t 
Dominion Law Reports 697* 
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the defendant and the accident would not result if those 

who have the management used proper care. 

When the rule does apply, the onus is on the 

defendant to satisfy the court that he has not been 

negligent. 

In Brost and Brost v Tllley School Plstrlct.56 

although the doctrine of res Ipsa loquitur did not apply, 

still the evidence was sufficient to shift to the defendants 

the burden of showing reasonable supervision. The Alberta 

supreme court held that the standard of care is of a higher 

degree than that of an invitee since the child is compelled 

to go to school. If there is a foreseeable risk which is a 

real one, there is a duty on the part of those responsible 

to guard against it even though the actual damage cannot 

be foreseen. 

Although the school board is not ordinarily respon­

sible for acts of contractors, its responsibility cannot be 

completely delegated where aets of the contractor affect 

the children's safety. This is seen in Bills et al v Moose 

Jaw Public School Pistrict Trustees and Blondln Roofing 

57 
Products L't'd"' where a contractor was involved. Both the 

36 Brest and arost v Tllley School Plstrlct. (1955) 
3 Pominloa Law Reports 159. 
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board and the contractor were made responsible for an 

accident caused by a boy swinging on a rope which had been 

attached to the roof of the sohool by the contractor. 

The board is responsible for any accident caused 

by apparatus in need of repair, la Sehaltz v Orasswold 

School Trustees. the board was responsible because play 

ground equipment la need of repair was the cause of an 

aeeideat. The board attempted, but in vain, to shift the 

responsibility by producing the Inspector's report. 

Iaspeetioa of dangerous articles is involved in the 

aext ease, Walton v Vancouver School Trustees89 resulted 

from a shooting accident. The British Columbia court of 

appeal held the board responsible because the teacher in 

charge of the competition had allowed the use of a gun 

without iaspeetioa and competent supervisioa. The decision 

stated that in the ease of articles dangerous ia themselves, 

there is a peculiar duty to take precaution imposed on 

those who send forth or instal such articles when it is 

necessarily the case that other parties will come within 

their proximity. 

58 Sohultz v Orasswold School Trustees. (1930) 
3 Pominion Law Reports 600. 

59 Walton v Taacouver Sohool Trustees. (1924) 
Z Pominloa Law Reports 387, 
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There were only two of the more than twenty cases 

where a teacher was held liable for injuries to school 

children. 

Pray et al v McOonegal aad Trustees of Leeds and 

Lansdowae groat Township School Areag0 resulted when a ohild 

waa badly burned ia trylag to light a gas stove for the pur­

pose of heating soup for the teacher's lunch. The Ontario 

high court held the trustees responsible for authorizing 

the serving of hot lunches. But the teacher was also res­

ponsible since she was the one who wanted the soup oa this 

particular day. Hence It was a private act, uader a private 

authority. Also, since it was not a statutory act, the 

plea of the defendants, of lack of notice, was aot allowed, 

la Beaaaarlaat et al v Appleby Sohool Section Board 

of Trustees et al. * aotloa was brought for damages whea a 

child was injured oa a bus trip taken by the sehool uader 

the supervisioa of a teacher. Since the half-holiday was 

unauthorised by the trustees and negligence was proved, 

the Ontario high court held the teaoher responsible. 

In suamary, while the teacher has the care aad 

supervision of the children at sohool, the sehool board is 

&© Gray et al v. McOoae&al aad Trustees of .Leeds and 
LanadowaeFront Township fchool Area. (1949) 4 Pominloa Law 

61 BeauparXaat ft al y Appleby 3ohool ftffttaa Boarl, 
, (1955) Ontario Weekly lotos 286. of Trustees et al 
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legally responsible for their safety. The only exception Is 

that the teacher assumes the responsibility when acting 

outside statutory authority. 

As public officers, the board members have the 

right of notice in case of court action and the suit for 

damages must be brought within a certain time. This holds 

in the case of non-feasance as well as misfeasance. The 

Limitations of Actions Act does not remove the necessity 

of bringiag action within the time set by the Schools Act. 

The notice may be an informal one written to their 

solicitor as long as it sets forth the grounds of the 

complaint. 

The board is not responsible for accidents occurring 

outside the school grounds, on the way to and from school 

or on the school grounds after school hours. 

Xt is not responsible for accidents due to games, 

provided there is adequate supervision. Helther is it liable 

for accidents from exercises in the gymnasium if the children 

have been progressively trained and the exercise is suitable 

to the age level. 

The board Is liable for accidents resulting from 

faulty apparatus or from those occurring on the school 

grounds and due to lack of supervision or inadequate 

supervision. 
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The standard of care is that of a careful father 

and the responsibility is somewhat greater than that of an 

occupier to an invitee; that is, reasonable oare from causes 

of which the occupier Is or ought to be aware. This in­

volves supervision according to the age of the pupil, the 

type of activity and the circumstances of the case* All 

children are expected to assume some responsibility for 

their own safety, the amouat depending on age. If they are 

guilty of ultimate negligence the damages will, at least, 

be reduced. 

Xa deciding cases, the court considers whether the 

injury was due to inherent or potential danger. In the 

case of the latter, it must be proved that the consequences 

were foreseeable. The eourt also decides accordlag to whether 

the principle of res lasa loquitur applies. If it does, this 

means that the injurious agency was under the sole manage­

ment of the defendant and the accident would not have occurred 

with proper care. When the principle applies the defendant 

has to prove lack of negligence. 

The defeadaat will be proved guilty la the ease of 

misfeasance aad may be proved so ia the case of non-feasance, 

if negligence is involved. 

To sum up the legal basis of the trustees' respon­

sibility to the children, the following facts may be 

given. 
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Every child of a resident or ratepayer has the 

right to free schooling and the school board is responsible 

for providing it. The term "resident" has no set definition 

bat It has been decided that the child may for the purposes 

of schooling have a residence independent of the parent's 

residence. Also he may have more thaa one residence. 

The right of free sehooling is so important that 

the board must seek counsel when uncertain. Unvacolnated 

children can be excluded only under statutory procedure 

and refusal to partake In patriotic exercises will aot 

exclude one. 

The board must provide sufficient accommodation or 

be subject to a writ of mandamus forcing the building of a 

school or renting extra rooms. 

The ultimate responsibility for free schooling and 

accommodation lies In the province and the latter should be 

given the chance to assume this when discrimination occurs 

and the board is unable to cope with it, A solution, In 

sueh a case, is the appointment of an official trustee. 

The right of the trustees to assign pupils to depart­

ments and schools is a discretionary right and the courts 

will not interfere. Another such right is that of forwarding 

applications of those wishing a vocational education to a 

district where sueh is provided. 
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The board's responsibility for conveyance of chil­

dren living a set distance from the sohool involves control 

of the route, seeing that departmental rules are obeyed and 

liability for any negligence of the driver, Conveyal dis­

tance may be measured from door to door but actual conveyance 

may not even be from gate to gate. If conveyance is 

impossible or impractical the board will become financially 

responsible for sehooling In another district. 

The teacher or principal may suspend a child for 

persistent disobedience or flagrant misconduct. Such a 

decision must be confirmed by the trustees, or the teacher 

may leave the suspension to the trustees who have a judicial 

right in such cases. She court's method of overruling such 

action is by writ of mandamus. But since this almost amounts 

to aa appeal from the trustees' and teachers' authority, the 

eourts will not grant such an order unless malice can be 

shown. 

Continued absence from school because of the child's 

attitude to the teacher should bring suspension rather than 

being considered as truancy. The teaoher caaaot be compelled 

to suspend without experiencing cause to do so. 

The board Is legally responsible for the safety of 

school children except where the teacher has acted without 

statutory authority aad this responsibility cannot be 

delegated to ageat or coatractor. If action is brought, it 
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must be within a set time and the trustees have the right 

of aotiee, either ia a case of misfeasance or non-feasance. 

The notice may be Informal and sent to their solicitor. It 

mast state the grounds for action. 

The trustees are not responsible for injury outside 

the sohool grounds, on the grounds after sohool or on the 

grounds when supervision Is not authorized. Also they are 

not liable for injuries due to games that are adequately 

supervised or due to gymnasium exercises where proper 

training has been given. They are responsible for injuries 

due to faulty apparatus or inadequate supervisioa. 

The standard of care Is that of a careful father 

and the responsibility is somewhat more than that due an 

Invitee by an occupier. Supervision and the responsibility 

of the child must both be according to age and the type of 

activity. 

In the case of potential danger it must be proved 

that the defendant should have foreseen the outcome. If the 

principle of res ipsa loquitur applies, laok of negligence 

must be proved. Also, in a case of non-feasance, 

negligence must be proved. 

Maviag studied the responsibility of the trustees 

for provisloa of free schooling, adequate accommodation, 

conveyance where necessary, the discipline of the school 

and safety of the children, the legal foundation of their 
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duties aad rights In this respect has been determined. 

With the basis of the board's responsibility to ratepayers 

aad ehildrea set forth, their powers in contracting and 

financing for the duties thus involved must now be 

considered. 



CHAPTER XT 

POWERS OF THE SCHOOL BOARD IK 0«»AOTXHO MB ftOMVCGtSft 

Xa order to study the sohool board's responsibi l i ty 

l a centreeting aad financing, I t i s necessary to consider 

s tatutory authority i a aoatraotiag, the formalit ies of con­

t rac t ing , legal authority l a financing, re la t ions of tho 

board with the municipal council or county fiaaaoo board 

aad tao s ta tutory r ight to borrow* 

Since the board i s a non-trading corporation i t s 

authority l a aoatraotiag ia exactly limited to power 

derived from the sohool Ian* Therefore, i t i* important to 

d is t iagaiaa ©arefally betweea aX̂ trm, yjfrae m& fratra, yfryaa, 

contracts . Again, siaoo a Xaok of some of the formalities 

aay invalidate a sehool board contract , oao muat determine 

which of these are merely directory aad walem arm impera­

t i v e . One moat also explore the legal authority of the 

board i a financing for the expenses of oporatiag the schools. 

Svolvlng from th i s i s a study of the board's ra lat loa* with 

that par t icular corporation whioh make* the moaey available. 

Xa borrowing, aa l a aoat taat iag, the board's authority l a 

determined ay *t*t**orr power. Tana, tho l imi t s and 

authority i a th i s raapeot maat be exactly determined. 
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1. Statutory Authority ia Oontracting. 

A study of the board's authority ia contracting 

mast inolude a determination of that for which It may 

legally ooatraot, the aeeasslty of moaey to cover the obli­

gation Iavolvod la the coatract, whoa recovery may be made 
G n *& ultra vires ooatraot, a limitation oa the trustee's 

right to ooatraot and rales concerning the bond offered by 

a contractor. 

Besides the right to contract with teachers aad 

other personnel, trustees may contract for the erection, 

repair aad furnishing of sehool buildings.1 Thif? %B the 

oxteat of their power ia contracting. 

Aooordiag to the statatoa, truateea will become 

personally liable for aay non-fulfillment of contraota. 

All ooatraets mast bo withia statutory authority* 

If they are aot they will be ruled ultra vires aad void. 

Xa York Pablle Sohool Board v Toronto Board of 

J&aaatlea. a oounty school seotloa made aa agreement with 

the olty beard concerning the admlsalea of children of the 

former to schools of the latter, 3&e Ontario supreme eourt 

mmmmmnunn* m——w— i nun— 

1 Hew Bramawlek f eiaools Act. 1960, sec, 61(2). 
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hold that sueh aa agroemeat was aot authorized aad the fact 

that i t waa approved by tho Miaister of eduoatloa did aot 

make valid that whioh waa inval id . 

Xa ^otfabb and, Jaraagfta, y Fjafllnj** two of the t rus ­

tees agreed to work oa tho repair of tho aohool building. 

In thia ease , the work was such as the board may ooatraot 

for , so the moaey paid for the services ooald aot be r e ­

covered. Tao ooart remarked that If the board had apaat 

money for parposea other thaa those allowed by tao s t a tu tes , 

the members of the board who voted for the same aad sane-

tloned the i l l e g a l aetioa would ba l i ab le for the same. 

Since t raataas may aot ba ramaaeratod, those who did the work 

leave themselves open to QUO warranto proceedings. 

Xt ia most important that ao ooatraot bo made for 

work unt i l there i a moaey to cover the obligation, 

lae dooisioa of tho Ontario chancery division, i a 

Smith v Fort William Sohool Board e t a l . S hold that any 

ooatraot for building a sohool house la u l t ra vires unt i l 

the necessary funds have beea provided according to the 

s ta tu tes aad ao school board can contract for any work 

involving a greater sum thaa that provided. Hence, an 

4 Mottabb and Jarmaitla v Fladlav. (19SJS) 3 Western 
Weekly Reports Sal . 

5 ffffith v Fort William Sehool Board et a^. (1S9S) 
£4 Ontario Reports 366. 
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iajaaotioa was granted against the t rustees to restrain 

them from building aad taey worm ordered to repay the sums 

already paid to taa ooatraotors. Tho judge said, 

X think i t highly necessary that none of tho 
safeguards which the legis la ture has thought f i t 
to interpose botweaa the aeaX or tho possible 
extravagance of sohool boards, aad the public 
which la to flad tao money shall be disregarded.6 

l a Feraea v Oriaaby fablia Sohool Board.7 oa tho 

other aaad, taa Ontario weekly court held the aoatraot for 

purchase of a s i t e to be i a t r a vires although tho moaey 

raised by debentures did aot cover the neoossary sum. This 

waa due to the fact that the board would be receiving extra 

money from tao sale of the old sohool house. 

Recovery may l a some eases be made oa ul t ra vires 

contracts , although l a most oases th is ia aot so. 

1* Provlaelal ^aak of Oaaada v Trustees of Eohool 

P l s t r l c t Bo. g . the low Brunswick supreme court held that 

*& altera vlroa contract i s l a the same eategery as aa 

iXXagaX ooatraot aad there can be no recovery oa I t except 

6 Smith v for t 11111am Sohool Board et a l . (1893) 
24 Ontario Reports 366. 

7 Forbes v arimafry Public Behool Board. (1903) 
6 Ontario Law Reports 339, 

® f yoyiftcial Bank ffJtoMtx *p*,tf*>| of foMol 
Pi s t ree t Be, &> 11913? 33 Marltime Frovinoes Reports 161. 
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where money Is Iavolvod aad thia moaey is used to pay 

existing or future liabilities of the defendant corporation. 

Where a sohool board contrasted with aa architect 

for plaaa for a sehool house aad later the buildlag proposal 

was defeated by the ratepayers, the supreme court, ia Hutton 

v Barton Sohool Trustees.* entitled the architect to re­

cover upoa a quantum meruit. The damages were limited to a 

sum covering work aeaaasary for the parposea la respect of 

which the defendants at the time had power to obligate 

themselves. The trustees had aot acted withia statutory 

powers la hiring the architect because no meetiag of tho 

ratepayers had made a deeisioa to build. 

la •aaaar @caool Plstrlct Corporation v Soleer.3*® 

previous trustees had awarded an #800 contract for building 

a school. Whoa it waa partly finished, the contractor de­

faulted aad the buildlag was finished by one of the trustees 

who used sehool funds for this purpose, without authoriza­

tion. The preseat beard sued to recover the funds. It was 

hold by the ooart that, 

9 fafttaa v Barton .1*1*9*1 Traatee*. (X9U) 31 Oatarlo 
Weekly Mote* 358. 

k XO Taaaar. f shoal PMfcrW„ ̂ r W ^ l o m , y apiaay, 
(1911) X® leatorn Law Reporter 147. 
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Officers of corporations who advance money for 
neoossary corporate expenses, though the transaction 
Is ultra vires, la the sense that it is aot authorized, 
may be subrogated to the rights of the creditors .. 
whose claims are paid out of the moaey so advanced.11 

The plaintiffs could aot recover, as thoy had ratified and 

adopted the work doae by the defeadaat. 

The boad of the contractor, accepted by the sehool 

board, muat be according to the terms of the ooatraot. 

Oreanwoad v latovan &oheel Truateea*-2 was a case 

brought by a contractor for damages against the sehool board 

booauao he waa aot allowed to build, after signing a ooa­

traot to do so. The board objected to the boad offered by 

the contractor because it waa aot that of a bondlag company. 

Also the stylo aad title of the sohool board were 

incorrectly stated la the bond. 

3ne Saskatchewan supreme court held that the boad 

waa aot invalidated by this Irregularity and that the 

plaintiff mast prove the bona to ba la compliance with the 

term* of the ooatraot. Ha did so and was awarded damages 

for loss of profit aad loss due to incurring liabilities ia 

preparation for tho construction. 

11 Yasser gehool Plstrlct Corporation v, gaiaa-r. 
(1911) L© Western Law reporter 147. 

I51 ^fflw^odr y Istevan School Iras tea,®. (1910) 13 
Western Law Reporter 360. 
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Trustees are aot to have a personal in te res t la aay 
is corporate agreemeat, Otherwise, the coatract I s invalid. 

X* !»*• v Toronto fublic Sohool Board, . 1 * the court 

of common pleas held that if a t rustee i s personally in­

terested i a a ooatraot of the oorporatioa i t i s u l t r a v i r e s . 

Xa t h i s ease, a member of the board was a shareholder la 

three companies having ooatraets with the board. Since 

there waa ao financial benefit to the t ruatee these ooa­

t rae t s wore deemed Intra vlraa . 

Xa summary, a l l sohool board ooatraets whioh are aot 

within a ta ta tory authority wi l l be daolared a l t r a vires aad 

void, I a order to be withia such authority they must be 

eeatraeta with sehool peraoaael or ooatraets for coaatruction, 

repair e r furalshiag of sehool buildings. 

Xa the ease of non-fulfillment of contras ts , taa 

t rustees become personally 11able. 

Ho approval of aa invalid contract by the Minister 

of education wi l l render i t val id . 

Although truateea may aot bo persoaaXXy interested 

l a sohool board ooatraot*, If they do work for whioh taa 

board may ooatraot they may rightfully be paid but they 

for fe i t the t rusteeship, 

13 Haw Brunswick Sffihool Act. 1960, sees.59, 96(4). 

X4 Lee v Tbrfflfo,rfW4e gaaooii. Boarfl, (1881) M 
Upper Oaaada Oommom Pleas 7§. 
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Those oa the board who sanction illegal contracts, 

beeomo liable for the same. 

No coatract may be made for work on the buildings 

or grounds until the trustees have been authorized to spend 

aa amouat of money sufficient to cover the obligation. If 

thoy attempt to ooatraot without such authorisation, an 

injunction may be issued to prevent them from doing so aad 

they may be compelled to repay the sums already spent. 

Ooatraets without financial authorization may be 

intra vires if there is an adequate amount of moaey forth­

coming ia the future, from the sale of property. 

Recovery oa an ultra vires ooatraot may be made 

agaiaat the board if tho money Involved was used to pay 

existing or future liabilities of the corporation. 

Recovery on Quantum meruit aay be ordered to cover 

that part of the work done for which the board had authority 

to contract. 

Trustees who advance board money for corporate 

expenses, although the tranaactioa Is not authorized, may 

aot ba forced to repay the same if the benefits are reoeivod 

ana aoeopted. 

The boad of any body, with whom the sehool board 

ooatraets, must be la compliance with the terms of tho 

ooatraot, if it la to bo Intra.yirea:. 
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Amy contract , i a which a trustee is personally 

ia tores ted , i* u l t r a v i raa . This does aot apply to contrasts 

with companies of which a t rustee i s a shareholder. 

2. Formalities of Contracting. 

The formalities of contractlag include the Issuance 

of a ooatraot from corporate deeisioa in a board meetiag 

aad tho aeoeasity for a contract to be la wri t ing, signed aad 

seeled. 

Slaee contracts must be the r e su l t of corporate 

dooisioa, they oanaot be made by aa agent and s t i l l be 

biadlag oa taa board. 

The supremo eourt of Canada, ia Plctoa Oounty Sohool 

Trustees v Oameroa at a l . * § stated that while aets of a cor­

poration mast be done by an agent, a corporation aggregate 

may bind I t se l f d i rec t ly and without an agent when i t 

ooatraets . Contraeting should be aa aotloa taken by the 

corporate body a t a lawful meetiag. 

l a Watermaa-Watorbury..Mfg. Co. v South Areola Sohool 

P i a t r i a t . 1 * the Saskatchewan eourt of appeal ruled tha t the 

faot that work aad beea done for the d i s t r i c t aad the 

13 Piotoa Ooaaty School Trustees v Cameron at a l . 
(1879) % Saprema Oourt Soporto 690. 

16 ^ ^ r m p - W a ^ y b a r y , ^ . Op. v Soutft, ArqoXa pmj^l 
Pia t r i a t» (1928) I vies tern Weekly Reports 690. 
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benefits of it received, did aot entitle the contractor to 

recover the amouat due because the ooatraot was aot adopted 

at a lawful mootiag, 

Aay ooatraot aot slgaed by all members of the oor­

poratioa is lavalla. This is proved ia Kelly v Grimmer 

School Platrlot.ly Xa this ease, the trustees were au­

thorised to borrow moaey for conetruction of a sohool. Oae 

of the board borrowed tho moaey la tho name of the oorpora­

tioa aad thaa disappeared with it. The New Brunswick supreme 

ooart ruled the trustees' certificate of indebtedness was 

aet a proper oae since oae of the oorporatioa waa aot proseat 

at the sigaiag aad knew aothiag about it. As thia meant that 

ao meetiag had beea held the oertlfieate waa invalid aad tho 

plaintiff could aot collect the moaey owing. 

Oa the other hand, the omissioa of data aad plaaa of 

tho ooaatruotioa may aot invalidate aa agreemeat. 

In $em<m T % > school, trustees, of, m b u r y faat fra 

the Oounty of KpntA® a contract for building a sohool was 

inartlficially drawn, since neither date aor pleas were 

included. Also the parties to the ooatraot were aot named * 

However, it had beea signed aad sealed by the trustees. Also, 

17 JBsXXy v Primmer. .School Plstrlct. (1927) 3 Pominloa 
Law Report* 704. 
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the l a t t e r aad made par t payment, thus reoogaizing the 

ooatraot. Therefore, I t was held to be valid aad tho t ru s ­

tees ware l i a b l e for payment. 

Soma courts hold the sealing of the ooatraot by the 

traataoa to ba imperative. The Ontario divisional court, 

1* Memarray v Baat Sisaoari Pablle Sehool Board . I t aeld that 

agreements shal l ba l a wri t iag , signed aad sealed. This Is 

imperative aad ao damages can be recovered otherwise. 

jfera.haM X, %*uff***09l Krtt*,yf»#„ ff, &*Jm\, §ff,*Uffi 

• o t Ut .^waahJ,F *£ l l t l e r 2 0 i s another ease where tho 

board wa* exempt since the ooatraot was aot aader sea l . 

Although a school had beea bu i l t for the board uader t h i s 

agreemeat, the traataoa did aot have to pay for i t . 

Xa the ease of Alexander v Trustees of School 

P ie t r io t Be. 7 Perishes of Batharat «aa •#r#afmyft*l the 

ooart hold that a seal i a aot asoessary to create a valid 

ooatraot, thia regulation being in conflict with a clause 

of taa How Bruaawiek Ooraoratloaa A o t . m 

t - I t MoMurray y faafr llanaarfl PuMfr* School Soar4, 
(1910) 21 Ontario Law Reports 46. 

ZQ Marshal v fte ^fhool teusMep of School ^efrioa 
Ma. 11^ Township of Kit ley. (ISSf) 4 Paper Canada Goiamen 
Pleas 

gl Alexander v Trustees of Sohool P l s t r l c t Ho. 7 
fariahaa of Bataarat aad loreafori;. 11891) 30 mm Irunawiek 
Reports 397, 

— --r.i-. -1-- **•*» ••Tima* Statatoa of lew 
Brunswick, l t f l , ©ap, 41 , so*. 6(1) . 
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This clause reads as follows, 

Svery ooatraot made or eatere* lata by a oor­
poratioa withia the soope of its charter or act of 
incorporation, under such ooadltioas aad circum­
stances aa* ia suoh manner that the same would be 
valid aa* biadlag if the corporate seal were 
affixed thereto, shall be valid aad biadlag not­
withstanding the omissioa to affix the seal.S3 

The court also states unequivocally that contracts are aot 

aathentioate* by a seal. Thus school contracts aeed aot be 

sealed, ia How Bruaawiek, 

x« Qaialaa v Salat John Ooaatr Seaool Trustees.84 

a Hew Branew!ok ooaaty ooart held that a taaohor's ooatraot 

la this province la aot to be considered invalid booauao It 

aaa aa corporate seal. 

la summary, all ooatraets mast result from corporate 

dooisioa at an authorized bear* meetiag aad oanaot bo made 

by aa agaat la the aame of the boar*. The trustees are not 

liable for ooatraets which are aot ao adopted. 

Every sehool boar* ooatraot mast ba slgaed by all 

taa traatee* aa* aot jaat by a majority. If the date, names 

of oontraetiag parties or construction plana are omitted, 

this may aot invalidate the ooatraot providing the above-

mentioned regulations are fulfilled. 

23 Corporations Act. Revised statutes of Hew 
Brunswick, 1958, cap. 42, sec, 6(1), 



OOKTaAOTXH® AUO FINANCING 131 

Walla some ooart• i n s i s t tha t a ooatraot have the 

corporate s e a l , twice tho Mew Bruaswiek courts have rule* 

th i s to be a eoatradiotloa of the Corporations Aot aa*, 

aenoe, uaneoeaaary. 

3 , Sehool Board Financing. 

I a th is saetioa sohool boar* financing wi l l be 

studied under the topless statutory authori ty, surpluses, 

use of the courts and oorporatioa expenses. 

All financing must ba under statutory authority. 

Tale la decided i a Sltham Sohool P l s t r l c t Trustees v 

IgaaatomSS where the court held that la order to just i fy 

drawiag upoa the funds of the d i s t r i c t , express authority 

muat bo foaa* i a the s ta tu tes or the expeaditare must ba 

neeesaarily incidental to the exercise of some power 

possessed by taa t rus tee*. 

Whoa sohool revenue exceeds disbursements the sohool 

board la en t i t l e* to the surplus. 

I a f f t t H ^ l t l i fflHU,lfi^J9tA.l,^^f*9 f f^ftwaaftKaS* 

the court ruled tha t , since the estimates were bona f ldo . 

tao t rustees are ent i t led to the surplus. 

%% ffltham School P i s t r i c t Trustee! y Laaattaa. (198$) 
3 Westera Weekly Reports 64X, 

*• Mottawaaaj^a Public l iaaol Trustees v Hottawaaaaa. 
(1688) IS Ontario .Appeal Reports 3X0. 
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Xa Sew Bruaawiek this applies to city and town 

boards. Xa other d i s t r i c t s , extra money i a the hands of the 

t rustees i s to be transferred to the county finance board 

aa* l a t e r applia* towards the reductiaa of the supplementary 

school budget.27 

The t rus tees of eoaaolidated d i s t r i c t s are to pre­

pare eatlmates of the coat of establishing aa* oporatiag 

aew schools to be presented to the school meotlag for 

authorization of the ra ia iag of the sum of moaey needed.28 

The ru ra l boards also present estimates of the cost 

of aay propose* building project to the d i s t r i c t meeting 

for authoriaat ioa.^t 

If a board *oea not prepare aa estimate of the coat 

of extra accommodation whoa i t ahould, the eourt wi l l compel 

taa same. 

The ease of l e West Missouri Continuation school 

resulted from a difference of opinion over renting or 

building a sohool. The court held that th i s was a decision 

of tho sohool board but that a writ of mandamus could be 

27 law Brunswick Sohool*Aot. 1960, sec. 61(94), 

28 Ib id . , sec. 116(10). 

• t I b i d . . see. 81. 

SP g* West_liaaattii. Opatiaaatioa School. (1912) 
ZZ Ontario faekXy loportar ©42. 
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serve* to compel the trusteee to requisition the municipal 

council for the aeoessary expense. 

The courts will also settle differences concerning 

assets aad liabilities of districts oa consolidation or 

caaago of bouadaries, if aeeessary. This Is authorized by 

sohool law.81 

Xa the ease of le Hamiltoa and Saltfleet.sg part of 

a district was annexe* to the city of Hamiltoa. The assets 

of the annexed portion became vested in the city board, 

leevlag the aaaaaexed portion without assets. The court 

hold that there should be aa adjustmeat of assets aad liabi­

lities, according to the assessment valuation la each part. 

Another case, The Ylllaae of Crystal Beach v The 

Township of Bertie.$& results* from the formation of a new 

sehool district by incorporation of parts of two other dis­

tricts aa* later, the enlargement of the new district by 

anaexa tioa of another part of one of the two other die* 

trlots. Ia this instance, no agreemeat over the assets 

could be reached. Therefore, an arbitrator was appointed 

to decide upon the situation. 

31 lew Brunswick Schools Act. 1960, sec, 4(7). 

33 Re Hamilton and Saltfleet. (1953) Ontario Weekly 
lota* XX. 
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The t raataas mast include la thei r estimates the 

cost of eourt aot loa, whoa i t has beea hel* that thoy aoto* 

withia a ta ta tory authori ty. 

Xa &e k e r n e l gad frhe Mun^c^pa^y p | ffepeaa,,®* 

the eourt of Queen's Bench held that when the trustee* 

dafea* themselves i a a groundless action they cam bo reim­

bursed oat of d i s t r i c t moaeys. Sueh cost can be classif ied 

aa expenses of the school. The court stated that this i s a 

r ight of a l l corporations. 

Oa the otaor head, i a Stark v Moaftagua. et a^ . 8 5 

taa court held that the trustees nave ao r ight to bo reim­

bursed l a aa aetioa agaiaat them whioh they defends* 

unsuccessfully. Otherwise there would be no point In with­

standing tho i l l e g a l proceeding. I t would be bet ter to 

submit to what has beea i l l e g a l l y done than to oppose i t even 

with certainty of success. 

Xa summary, the t rustees may aot expend amy money 

unless there i s express statutory authority for i t or i t I s 

aeeaaaarily incidental to some statutory power. 'Xhis au­

thor i ty includes operatioaaX costs , building cost* aa* the 

cost of execution of corporate powers. 

34 f̂ , German and, t,he, gaa^FaAJLty,,^, ffffpeaa,, (1167) 
15 Upper Oaaada Queen's Bench 37. 

W Stark v Montague et a l . {XiS7) 14 Wpper Oaaada 
%t#em»8 Baaea 471, 
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, Whoa revenue exceeds disbursements the city or towa 

boards BAT retaia such money, providing they have made bona 

flda estimates. Other boards muat transfer the excess to 

taa ooaaty finance board to be applied to the supplementary 

budget of tho district. 

Estimates of building costs are to be prepared by 

taa trustees for the eonsideratioa of the ratepayer* at 

school meetiags. 

The eourta will compel the making of suoh estimates 

whore aeeessary aecoamodatioa Is iavolvod. Also the courts 

will settle differences betweea districts over distribution 

of assets aa* liabilities, whoa sohool district changes are 

iavolvod. Sueh adjustmeat la made accordlag to assessed 

valuation aa much aa possible. 

The trustees may budget for the cost of a groundless 

court aotloa whoa thoy defend themselves successfully. Put 

they may aot budget for the expense of aa action agaiaat 

thorn whioh thoy defended unsuccessfully. 

4, Relations with the Town Oouacil or Finance Board. 

In order to explore the relations between the school 

boar* aad the municipal council or oounty finance board, 

the legal status of each of these corporations, with respect 

to the handling of school moaey, mast be studied. Also 
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there must be aa understanding of how school money Is bud­

geted aa* requisitions*; an* the importance of the number 

and time of the presentatioos of estimates must be 

mentioned. 

The financial relations of the school board aad 

towa council are explicitly stated la the case, Re Almonte 

Board of Education and Almonte.®* Sere, the court stated 

that sehool boards have plenary power, Th@y are given this 

power that they may carry out their operations, instead of 

giving them the power to raise the money themselves, they 

have the right to requisition the municipal council to levy 

the rates as part of the general levy for municipal purposes. 

This does aot confer on the municipal council any power to 

review the action of the requisitioning board. If however 

tho sohool board goes beyond its statutory jurisdiction aa* 

does or plans to do come thing ultra vires, the municipal 

council aay refuse to aot and in such case, no court will 

issue a writ of mandamus against it, Moreover, the council 

is justified ia making aach inquiry as is necessary to 

assure It that the demand Is for something within the 

jurisdiction of the demanding board. 

$*" fte Almonte Board of Education and Almonte. (1930) 
1 Pominloa Law leports 568. 
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The supreme court of Ontario, la 31 ark son v Town 

pJ.Ĵ llijBtojn, stated that money paid to the board Is not a 

payment of council funds but rather, a transfer to the board 

of funde whioh are already Its own. 

la Re West Missouri Continuation Sehool .^ the 

court decreed that sehool money is not treated as a debt 

owing by the oouacil to the board but it ia rather money 

held ia trust by the council for the sehool board. The 

ooanell ha* ao right of set-off because set-off is availablo 

oaly betweea tho same parties and ia the same right as the 

claim. 

The muaioipal council has no right to quest!oa the 

estimates presented by the sohool board. In Toronto Public 
559 

School Board v Toronto. it was stated by tho court that 

the oouacil Is without authority to question any requisition 

that Is intra vires. 

This power of the trustees to requisition money 

from the municipal council applies In the case of city aa* 

town boards la lew Brunswick. 

37 Olarkaon v Iowa of Alllstoa. (1928) 60 Ontario 
Law fieports 1497 

88 la Wast llaaoari Continuation Sehool. (1912) 4 
Pominloa Law Seports ©47. 

§9 fbroato fablie School Board v Toronto. (1902) 
4 Oatarlo Law leports 46§. 
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The statutes state that the boards of cities and 

incorporated towns are to make yearly estimates of the sum 

needed for the support aad maintenance of schools end for 

the exeoutioa of the various powers vesta* ia the boar*."*® 

The trustees of rural and consolidated districts 

are to furnish the seoretary of the county finance board 

with a yearly budget of ordinary expenses before -September 

fifteenth, Xf the trustees fail to do this the county 

finance board has tne right to prepare and fix the amouat of 
41 

same. Also tao trustees must prepare aa annual supple­
mentary budget of all expamaea over and above the ordinary 

AS 

expenses, aad present this to the county finance boar*. 

She county fiaaaoo board, being aa educational cor­

poration with primarily plenary powers, has the power of 

revision ia the case of both the ordinary and supplementary 

budgets.43 

The ordinary budgets contain aa estimate of expenses 

that are eomaoa to all the districts of the county. Whereas 

tao supplementary budget contains aa estimate of expense* 

10 lew Brunswick. Schools Aot. 1960, sec. 96(11), 

41 Ooaaty Schools Finance Act. Revised Statutes of 
law Brunswick, 19§£, cap. 47, sec. 6. 

*® £UUU» •*** !*• 
43 Ibid., aece. 6(B), 16(3). 
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over aa* above tho ordinary expenses. For example, aay 

aaeuat of taaohor's salary mora than the statutory miaimam 

la included la this budget. 

Tao supplementary budget must be approve* by the 

diatriot at tho aaaaal meeting.44 

Oaly one estimate per year la to bo presented by the 

school boar* to the town ooanell or ooaaty finance boar*, 

X& «• leavertoa Fnbllo School Trustee aa* Tnora.*g 

the ooart deeree* that oae estimate, aot a partial estimate 

or two or more estimates, bat oaly oae, containing a l l 

school expenses, i s to bo presented to the oouaeil every 

year. Until tao presentstioa of the estimate, the sohool 

bear* Is aot entitled to aay paymeat by the municipal 

ooanell. 

Also, a set time for presentation of the estimate 

i s mast important. Xa ffis oar to ®arvlXl*e the ooart dooroed 

that the time of presenting tho oatimate ia imperative. 

l a summary, schcol corporations have plenary power 

bat aot tho right to raise tho moaey themselves. Manieipal 

corporatlone aay* the duty of levying sohool rates as part 

44 Regulations Beaaeotlaa taa lew iruaawiok Schools 
Act. 1959, regulation 5(2). 

46 1* Baavertoa labile.. ..School Trustees aa* There, 
(1911) 4 Sominion Law Reports 411, 

46 &* parte Carvill, (1873) 14 low Brunswick taports 
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of taa general municipal levy aad they pay such sums to the 

sohool boar* oa requisition. The eouaty finance boards are 

corporatiocs with plenary powers but, like the school 

boards, without the right to levy rates. faey receive the 

ordinary aa* supplementary budgets of the school boards. 

The ordinary budget contains all expenses coiamon to every 

district of the ooaaty. The supplementary budget contains 

aXX extra expenses aot ooatained la the ordinary budget aad 

must ba authorised by the sohool meeting. 

Taa municipal council has ao power to review tho 

requisition of the sohool boar* other than to determine 

whether all items are for expenses withia the statutory au­

thority of the sehool board. If aa item were unauthorised 

taa municipal council could refuse to aet. 

The eouaty fiaaaoo boar* has the right of revision 

at estimates preaaate* by the sohool district, both ia tho 

oaaa of the ordinary budget and the supplementary budget. 

Whoa sohool money ia raise* Isf the municipal council 

It la aot pal* to the sehool boar* as a debt owiag to tho 

latter, bat rather as moaey beloagiag to the school board 

aa* hel* la trust for It by the council. Xa consequence, 

tarn council has ao right of set-off beoauso school money aa* 

other municipal moaey have different claims on them. 

One annual estimate, aa* oao only, ia prepare* by 

tie sohool boar*; ami until it Is presents*, to the council 
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taa school boar* la aot entitled to any payment. The time 

of presentation of the estimates of expenditure i s imperative. 

S. lorrowing. 

Xa order to uaderstand the borrowing powers of the 

sohool boar*, one mast study the borrowing authority of sueh 

a corporation, the statutes conferring the right to borrow, 

restrictions en the typo of borrowlag, the issuance of 

debentures aa* borrowlag for eurreat expenses. 

School boards oaa oaly borrow for purposes authori­

se* by tho statutes aa* aooordiag to statutory procedure. 

The supremo court of lew Brunswick, la frovincial 

Bank. .y The Truateea of School Plstrlct la, 8.47 stated that 

tao sohool board, belag a aon-trading corporation, has no 

inherent power to borrow money. Its borrowing powers are 

limited to tho authority ooaferred upon it by the sohool 

aati that la, such powers are restricted bf expressed terms 

or by necessary implication la its constitution. 2bms one 

who loads to suoh a oorporatioa any amouat, la excess of 

that authorised, does so at his own risk. 

In rural districts, the sehool board may borrow, 

when authorized by the sohool meetiag and with the consent 

*? fffeyjneial Bank v The...trustees, of School Plstrlct 
Ho. 2. (1935) 35 Maritime Provinces Heport* 161. 
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of the Lieutenant-Governor In council, for the purchase or 

improvement ©f grounds aad for the purchase, buildlag or 

furnishing of sehool houses.4 8 

Olty aa* town boarda may borrow, with the consent 

of the Lieutenant-Governor i a council, moaey for the par* 

chase of laaAs or buildings or for the erectloa of buildings. 

Also they may borrow, with the conseat of the city or town 

council, aoney for the permaaent repair or furaishiag of 

school bui ld ings . 4 9 

Consolidated d i s t r i c t boards may borrow, when au­

thorized by tho ratepayers aad with the approval of the 

Lieutenant-Governor l a council moaey for the purchase of 

buses, lands and buildings aad for the building aad 

•QUlppiag of sohool houses.5 0 

The procedure for the borrowlag of amounts small 

enough to be obtained l a oae sum as cash l a outlined i a 

Kelly y Irlmaer Sehool P j s t r l e t . 8 1 i t deserlbes the special 

meotlag whioh authorised the raieiag of moaey to ball* a 

senoel, the obtalaiag of authorization through the department 

48 yaw araqawlel lamoola . Aat. 1960, see. 61(3). 

49 Ib id . f sec. 96(7). 

60 I b i d . , aao. 116(16). 

51 mUf f QtfkmM,Wiml Pljt*ft*|., (1987) 1 Pominloa 
Law Keporta 704. :; 
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of education aad the signing of the certificate of 

Indebtedness. 

la tho instance where more than the authorised amouat 

ia needed, for example, la buildlag a school, aothiag ahould 

restrict the trustees from attempting to obtain authoriza­

tion to borrow the extra sum. 

Xa Lawrence v Beaver Talle.v Sohool Plstrlct Trus-
ss 

tows. tho Saskatchewan court of appeal hel* that aa 

injunction should aot be granted restraining tho trustee* 

from paying the contractor moaey which the board had been 

authorise* to borrow for that purpose, or from borrowing 

with authority additional moaey necessary to complete the 

building. 

There are certain restrictions oa the way ia whioh 

borrowing oaa be effeote*. Proviaoial Baak of Canada v The 
{see 

Traataoa of Sohool Plstrlct lo- 3r& establishes the fact 

that there is ao authority for giving a demand note. 

Ia Stephens v Morth Pattieford School District.** 

tao supremo court deelde* that a school board has ao right 

v 52 Lawrence v leaver Galley Sohool Pistriot Truateea. 
(1918) 43 Pominloa Law Eeports 3X8. 

School Plstrlct lo. 1. (19®% @S Maritime Provinces Beoorts 
X6X. 

54 itarcheae v lorth B&ttlefor* Sohool Piatrlet. 
(1901) 9 Western Law Soporter SOI. 
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to aeoopt or to make a bill of exchange. Promissory notes 

are permissible for temporary borrowlag but aot otherwise. 

Borrowing for construction aad acquiring of property 

by the sale of debentures is authorise* ia the statutes.S5 

Any irregularities in the steps preceding an issue 

of debentures will be overruled if they are officially 

authorised. 

Malison v Woodlands8* is a ease concerning irregu­

larities la tho proceedings antecedent to the issuance of 

debentures. 'Ihe Manitoba court of appeal ruled that the 

official aigaature aa* seal oa tao debentures is conclusive 

evidence that all formalities ia respect to the loan and 

the debenture issue have been compiled with. The legality 

of such debentures has thaa been conclusively established 

am* thoy should, to the extent of the revenues of the 

issuing district, be a goo* and indefeasible security la 

tho hands of any bon̂ a flaou holder thereof. 

The authorisation of a debenture issue need not 

necessarily be granted unless the preceding steps of the 

sohool boar*, suoh as the choice of site,the ooatraot aa* 

authorization of the district, have official approval. 

55 lew Braaawlok gohools Act. 1960, sees, 61(3), 
96(7), 116(10). 

16 lollaoa v Woodlands, (19X6) S5 Poaiaioa Law 
Reports 30. 
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Oyoa Sohool District v Borla (Minister of education)®7 was 

aa order of mandamus to compel the Minister to sign certain 

sehool debentures. The supreme court refused the applica­

tion, sayiag that the official aigaature can be refused if 

the site selected aad contract have aot been approved. 

Ia lew Brunswick debentures are signed by the 

Lieutenant-Governor in council. 

Pebentares circulated without the authority of the 

sehool boar* must even so be considered a liability of the 

boar*. 

Hoblaaoa v Saint loba Sohool Trustoea88 l© a case 

where a debenture got circulated aad sold without the au­

thority of the board and without trace of the proceeds. The 

supreme court rule* that there waa negligence on the part of 

the boar* and the holder ahould recover. 

Temporary borrowlag for current expenses is aot 

neoossary la the case of rural or consolidated districts 

since the institution of the county finance boards. 

City and town boards may be authorised by the 

Lieutenaat-Ooveraor in council or the town council, depending 

57 Oven ffehool Plstrlct. v loyie (Umiater of Muea-
tion). (1917) 84 Pomlaioa Law leperta 7®, 

58 loblaaon v Saint JTohn Sohool Trustees. (189©) 84 
law Bruaswiek Beport* spa. 
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oa the purpoaa of borrowing, to make a temporary loan at a 

chartered bank on a promissory note or overdraft.^ 

Ia summary, the sohool board ha® no inherent power 

to borrow, but only the power given by the statutes In 

express terms or necessarily implied. 

Rural and consolidate* school boards may borrow in 

acquiring a building or land, with the authorisation of the 

district and the consent of the Lieutenant-Governor la. 

council* City and town boards may borrow for the same 

purpose, with the consent of the Lieutenant-Governor in 

council. Also they may borrow for the permanent repair or 

furnishing of schools, with the consent of the municipal 

council. 

Where the authorisation of the district la necessary, 

this must be obtained at a school meeting. Then application 

is made for official consent $ad finally the certificate of 

indebtedness must be signed by the corporation. 

Where more than the authorized amount becomes 

necessary, the courts will not interfere with aay attempt 

of the corporation to gat authorization for borrowing aa 

A school oorporatioa cannot give a demand note and 

caaaot make or receive a bill of exchange. Most borrow!ag 

59 ||aw. Brunswick Schools Act. 1960, sac. 96(7A), 
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is done by aa issue of debentures. Once sueh an Issue is 

authorized officially, aay antecedent Irregularities ia 

procedure are overruled and the legality of the Issue is 

established. The official authorization may not be given, 

however, unless the preceding steps are approved. 

If debentures get eireul&ted without the authority 

of the eohool board, this constitutes neglect and the boar* 

becomes liable. 

Temporary borrowing may be done by city and town 

boards with the authorisation of the Lieutenant-iloveraor in 

council or the town council, depending on the purpose of 

taa borrowing. 

Ia this chapter, a study of the legal basis of the 

sohool board's powers la contracting aa* financing has beea 

made. A summary of the ascertained facts will now be given. 

Being limited to statutory authority la contracting, 

the sohool boar* may make agreements with sehool personnel 

or agreemeats concerning the purchase, construction, repair 

or furnishing of sohool property. The trustees are res­

ponsible for the falflllmeat of all contraota. Otherwise, 

thoy become personally liable. Any sanction of illegal 

ooatraets also makes them liable. 

Ho board can make a aoatraot in which aay oae of Its 

membora is personally Iatorested. 
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Aay aoatraot for work must be covered by aa authori­

zation to spend a auffioieat amount to pay for the same. 

If sueh financial obligetioa is aot authorised, aa injunc­

tion may ba issued to prevent contracting? and the trustees 

are liable for sums already spent, llthoat financial 

authorisation, contracts may still be valid if there is 

money forthcoming from the sale of property, sufficleat to 

cover the obligation. 

There may be recovery against the boar* ©a m 

ultra vires contract if moaey involved has beea use* to 

defray existing or future liabilities. Also recovery ©a 

quantum meruit aay be ordered to pay for that part of the 

work which was intra yi-Tfla,. 

Trustees who uae sehool money for corporate expenses, 

without authorisation, aay aot have to repay it If the bene­

fits are receive* aa* accepted. 

The boa* of a contractor must be according to the 

terms of the contract. 

All contraota mast be the result of corporate 

dooisioa, aftopted at a lawful «eetiag and si®®d by all the 

trasteea. Thoy oanaot be made by an agent la the name of a 

boar*. Otherwise, tho trustees are not liable. The 

omission of date, plan* or seal aay aot Invalidate the 

ooatraot. 
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Since school boards are limits* to statutory au­

thority ia fiaaaeiag, they may spea* money oaly for opera­

tional oosta, building easts aa* the cost of exeoutlag 

corporato powers. 

Aay revenue exceeding disbursements is the property 

of the boar* ia cities aad incorporated town*. Ia rural 

districts sueh exoess Is transferred to the county fiaaaoo 

boar* to ba use* for defraying the oosts of the 

•applemeatary budget. 

Truateea muat prepare building estimates for the 

consideratioa of tao district aa* aay failure to do so may 

result ia a mandamus, if extra aeooamodatloa is needed. 

The courts have taa power to settle differences 

betweea school boards concerning assets an* liabilities, 

which result from school distrlot changes. 

3&e ooat to taa boar* of a groundless ooart aotloa, 

successfully defended, is oXasse* as lawful corporate 

expenditure. 

School boarde have plenary power but aot the right 

to levy rates. Muaioipal corporatloas have the power to 

levy rates aa* hoi* suoh moaey as trustee for taa sohool 

boar*, with ao power of aet-off • This money is pal* oa 

requisition aa* the municipal oorporatioa ha* ao power of 

revision over school budgets other thaa to ascertain 

whether all 1 tenia are jatra yiroa of the sohool board. The 
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ooaaty finance beards have primarily plenary powers but aot 

the right to levy rates. They receive aa* have the power 

of revision of the ordinary aa* supplementary budgets. The 

former include costs common to all districts aad the latter 

Include costs over aad above those of the ordinary budget. 

Oao, an* oaly oae, aaaaal estimate is prepare* by 

taa sehool board and the time of presentation to the muni­

cipal ooaaolX Is imperative. 

Sohool boar* borrowlag is limited to statutory au­

thority. This iaelades moaey for buying, buildlag aad 

equipping aohool property. Rural aad consolidated board* 

must have the sanction of the Lieateaaat-Ooveraor ia eoaacll, 

aa well as the authorisation of the district. City aa* 

towa boards must have the consent of the Lieutenaat-Ooveraor 

la council for borrowing for the acquisition of land or 

buildings. Also, with the consent of the municipal oouacil, 

they may borrow for permanent repair or furnishing of 

schools. 

The authorization of the district is obtained at a 

school meetiag. Then the official sanction is obtained. 

The courts will aot Interfere with any attempt to 

gala authorization for borrowing aa extra amount to meet 

liabilities. 

Borrowing powers do not include demand notes or 

bills of exchange. The authorized method la by an Isaac of 
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debentures. The official saaetloa for such an issue over­

rules aay antecedent Irregularities In procedure but saae­

tloa may not be given if the preoedlag steps are not 

approved. 

If debentures get circulated without the authority 

of the boar*, the trustees, nevertheless, become liable for 

them. 

Temporary borrowlag is authorized for city an* town 

boards oa the sanction of the Lieutenant-Governor in couaoll 

or muaioipal council, accordlag to the purpose of the 

borrowlag. 

with this study of the sohool board's responsibility 

aa* authority ia coatract lag an* finaaolag, the legal basis 

for the operation of tho sohool system is now entire. For 

tao truateea' protection ia sueh aa important undertaking, 

there mast bo aa exploration of corporate* aa* personal 

liability, as well as the board's legal position in court 

aotloa. This will complete the statutory basis of the 

power* aad responsibilities of the sohool board. 



CHAPTER V 

THK SGHOOL BOARP'S LIABILITIES ANP RIGHTS IN ACTIO! 

The legal s ta tus of the sohool board's l i a b i l i t i e s 

aa* r ights l a action wi l l be determine* by an overview of 

tho board's l i a b i l i t y aa shown ia previous chapters aad 

foaa* i a taa s t a t u t e s , personal l i a b i l i t y of the t ras teea , 

corporate l i a b i l i t y , aa overview of the board's r ights i a 

aotloa from previous chapters, r ights ia aotloa by the 

boar* aa* r ights ia aetioa against the boar*, 

Siaoo the preceding chapters have brought to l igh t 

many l i a b i l i t i e s of the t rus tees , these mast be reviewed 

f i r s t . Also sinoe the s ta tu tes reveal general l i a b i l i t i e s 

aot specified i a court oases, these must be discussed, 

leeauae the members of the sehool boar* are personally 

l i ab le l a some circumstances and corporativoly l iab le i a 

Others, these distiaguiahiag circumstances mast be studio* 

by reference to court cases. The board's r ights i a many 

typea of aet ioa have beea brought to l i gh t loretofore. 

Therefore, these wi l l be reviewed an* the general rights 

fouad In the s ta tu tes wil l be mentioned. For the trustees* 

protect ion, r ights in aotloa both by aa* against the boar* 

wi l l bo explore* l a court case*. 
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X, Overview of Liabilities* 

Xa the preceding chapters, certain liabilities of 

taa traataas have already beea determine*. These will be 

reviewed aa* others added from the statutes, 

Xt has beea learned that the trustees are liable 

for the proper hiring of toaehors an* mast aot aeoopt mora 

thaa oao application for a positioa. They are either liable 

far payment of tao toaeher*a salary or for budgeting for 

taa accessary amount. 

They are liable for sohool discipline aa* aay in­

juries to ahildroa oa tho groan** or ia the buildings during 

school hoars, which are caused by negligence or laok of 

supervision, aaless each iajury is due to aa uaatatatory aot 

of the teacher| ia which case, the latter is liable. 

The sohool boar* ia responsible for seeing that the 

sohool attendance aot is enforced, la a largo enough dis­

trict this involves the appointment of aa attendance 

effloor. Xt is to bo noted that thia does aot necessarily 

mean the attendance of 9r9ty call* at school, m e primary 

rigat of the parents la educatloa la recognized ia oae 

oXaaao which says, 
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The child sha l l not be required to attend 
sohool ( . . . ) i f the child ia i a the opinioa of the 
sohool attendance officer or the inspootor, under 
eff icient Instruction a t home or elsewhere.1 

Thus the l i a b i l i t y of the boar* l a th i s respect Is l igh t ­

ens* by the discretionary powers of the attendance officer 

or iaapeotor. 

The t rus tees are l i ab le for seeing that the regula-

t ioas of the health s t a t u t e s , which per ta ia to school 

children, are enforce*;8 an* i t i a thei r responsibil i ty to 

see that those who are mentally defective are kept from the 

regular c lasses . 

The t rustees are responsible for cal l ing aad giving 

aot iee of most sohool meetings. Also they must report to 

the annual meetings an* gain authorization for the spending 

of money. They are l i ab le for the colleotloa of penalties 

for fa lse declarations glvea a t such meetiags,* 

They are l i ab le for the sohool property, for pro­

viding accommodation and conveyance where aeeessary. Also 

they are responsible for borrowlag money for acquiring 

school property and they are l i ab le for the making of a l l 

X School Attendance Aot. Eevlse* Statutes of lew 
Brunswlok, 1958, cap. SOS, see. 4(a) . 

Z lew Brunswick Sohoola Act. 1960, see. 63(18). 

* Ihifl'1 ***• 63(14). 

* l a i d . . sec. 42(2). 
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aeoessary contraota, Aay negligence or refusal to fulfill 

ooatraets makes them personally liable,5 

The trustees are liable for exercising all cor­

porate powers vested la them and for seeing that the school 

act aad regulations are carried out. To this end, they are 

respoaslble for making monthly visitations to the schools 

under their jurisdiction to inspect the same* aad for 

conducting sohool business ia corporate meetiags, 

Ia summary, the trustees are liable for the engage-

meat aad salaries of teachers. They are respoaslble for the 

ehildrea*s attendance, discipline aad safety at sehool or 

for seeing that they obtain aa adequate educetioa elsewhere. 

Alao they must see that the health regulations are safereed. 

The bear* Is liable for ealllag aa* reportiag to 

sohool meetiags, for gaining authorisation to spea* moaey 

aa* for collection of penalties when false declarations are 

made. 

The holding aa* acquiring of sohool property, the 

provision of accommodation aad conveyance, the borrowlag 

of money to pay for the same and the necessary contracting 

iavolvod, are further liabilities of the board whioh may 

bring court aotloa If aeglected. In fact, the trustees are 

5 lew Bruaawiek Sohoola Aot. 1960, see. 60. 

* IMJUt *@®. 6&(l3o). 
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l i a b l e for exeroisiag a l l corporate powers aad for seeing 

that a l l sohool s ta tu tes are oomplied with. As a aeeessary 

adjunot to thia thoy must Inspect the sehools regularly 

aa* conduct sohool business corporativoly, 

S. Personal Liabi l i ty . 

i a order to study the personal l i a b i l i t y of the 

bear* members i t i s necessary to consider the types of aot® 

whioh resu l t l a t h i s , the trustees* l i a b i l i t y for loss of 

money, l i a b i l i t y for aoa-falfillmeat of ooatraot aad, 

f ina l ly , tho personal l i a b i l i t y of the secretary. 

The t rus tees are personally l iab le for acting la 

bad f a i t h , l a Soman et a l v Faber et a l . 7 ma application 

waa made for a writ of injunction to prevent the trustees 

from moviag the sohool. The Saskatchewan Blag's Bench l a 

dismissing the ac t ion , stated that trustees should aot be 

held respoaslble a* Individuals, bat as a board, aaless 

they had acta* l a ba* fa i th or a t l ea s t wilfully. 

Where t rustees showed personal I l l - w i l l , aa i a 

Box ex r o l . Walls r Grooa.6 the Manitoba King's Bench 

Issue* a mandamus with costs agaiaat them. In this case, 

f lowmaa a t a l v Faber..aft a l . (1919) % Western 
Weekly Reports 756. 

1 lax ax r e l . Walls v Oraaa. (1913) 10 Pominloa Law 
teperta i l l . 
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taa traataoa, having ha* a difference of opinion with a 

ratepayer, prohibited M a ehildrea from belag coaveye*, oa 

the grounds that the road distance was two feet short of 

the legal distance. 

Also, in lulrhea* v Bullhead Butte Sohool 51 strict.9 

where the trasteea had aoto* la bad faith, a personal judg­

ment was glyea agaiaat them with costs to the plaiatiff. It 

was hold that the plaiatiff was entitled to aa injunction 

roatraiaiag the distrlet from levying taxes agaiaat his pro­

perty because the trustees had acted wilfully regardlag a 

previcue judgment agaiaat them, concerning taxea of tho 

plaiatiff. 

A trustee is also liable for sanctioning the spending 

9t money for unauthorized purposes. This was decided in 

lelaab and Jarnagla y Fladlay.l® which arose from a trustee 

accepting money for services. Since the services were au­

thorized, the trustee was aot liable oa this account but 

subject to oao warranto proceediags. 

Trustees are also responsible for loss of money by 

their secretary, She decision of the Ontario supreme court, 

i ii m i i i i i mtmtmmt 

9 Muirhead v BaHhaa* Butte School Plstrlct. (1911) 
1 Western Weakly Reports 255. 
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l a lOhooX leo t loa &4 Vaaaaaa v Boott. reads in pa r t , 

The s ta tu te Impose* a public duty to aet as 
reasonable business men aa* to take elementary 
precautions agaiaat losa of moaey, Oa these two 
factors combining there waa a cause of aotloa 
upoa whioh tao t rustees might bo responsible 
personally. I a other words, thei r l i a b i l i t y thea 
arose.XX 

Thus, eoadaotiag sohool business i a a reasonable way an* 

taking basic precautions rules oat personal l i a b i l i t y . 

Traataoa are personally l i ab le for non-fulfillment 

of a contract wkoa suoh non-fulfillment i a duo to aegleot 

or refusal to aot . This i s s t a te* ia Itorrlsoa v Oasaall 

fti^ School Trustees. 1 8 Otherwise aoa-falflllmeat of con­

t rac t s leads to corporate aotloa. 

Oa the other aaad, i t was hel* i a Anderson v 

Van a i t t&rt e t a l 1 5 that t rustees eeal* aet be held per-

aoaeXXy l i ab le because the ooatraot that was broken waa 

wltaia the i r a ta ta tory pewera aa* taa aoa-falflllmeat con­

cerned thorn aa a body. Hence thoy mast be sued 

oorporatlvoXy. 

XX laaegl Section 24 vauaaaa v SOOtt. (193S) 41 
Ontario Weekly lo tos 149. 

12 Morrison v OaagaXX Hi l l iehool Tru»teaa, (1925) 
X Waatora Weekly Reports 686. 

XI .amlfwfft- w Faaa l t ta r t a t a l . (1849) $ %per 
Canada Queen's Bench 335. 
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The ooart of common pleas, ia Krlaa* v Mam ot al M 

held that i a ordinary aoa-falflllmeat of a saale* ooatraot, 

there oaa ba ao personal l i a b i l i t y , 

Xt ia i l l ega l for two trustees to ooatraot with a 

tair*. Oa doing so, they ooatraot aa individuals. This was 

prove* la Llvlaaatoas v Boular*erle aohool Trasteea M where 

taa trustees ooatraote* as tho board, with the third trustee, 

to bail* a sehool. 

Tao l i ab i l i t y of aay individual trustee Is wall 

saowa la Ounar Sehool Boar* v Jnremeckl. Xa this ease tho 

sehool boar* ©rooted a building oa land to whioh i t ha* ao 

t i t l e . Subsequently, the t i t l e waa acquired by oae of the 

truateea who removed the buildings Ihe Saskatchewan ooart 

of appeal state* his l i a b i l i t y la explicit terms, 

If oa becoming a trustee he had performed t i e 
duties Impose* upon him by tho sohool aot, he 
would soon have learned that tao distrlet had ao 
t i t l e aa* ho could aot better his positioa by 
neglecting his duty aa* acquiring t i t l e without 
knowledge. Therefore he 1* liable to the dis tr ict 
la damage© i f he, without having a vail* agreement 
with the distr ict entitling aim to do so , removes 
aa* appropriates the building.16 

U Br^aa* y Kiaff et a l . (1162) 1% Ppper Oaaada Common 
Flea* 198, 

i s Liyiystone v loalaraorl© Sehool Truateea. (I860) 
XI leya Scotia Heporta 535. 

X6 Ctopar Soaool Board v ?er©maakl. (1961) 4 Pomiaioa 
Lav fieperte 679, 
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la© tru»t©«'© l i a b i l i t y for oorporatioa proporty 

comes before aia owa personal In te res t . I t waa his *mty to 

know ©boat th© t i t l e aa* procure i t for th© sohool boar*. 

Moaey loaaed to the trustees aad used for corporate 

purposes cannot be recovered l a am aotloa agaiaat the 

treat©*© personally. Taia was doolie* l a Toronto fewnahlo 
17 y tfcBride e t a3,. when th© township ©ought to recover 

money loaned to the t ru s t ee s . Sven though the truateea had 

ao authority to borrow, th©y war© aot personally l i a b l e . 

The secretary of the boar* i s aot personally l iable 

far anything signed l a his off ie ia l capacity. This i s shorn 

l a Mairama* v Bullhead Butte School Piatriat .*® 

Th© secretary of the boar* la personally responsible 

for loss of moaey or for withholding books, moaey or other 

eohool property. Tal© was deal*©* l a Ferris y Chesterfield 

©t a l . waara th© secretary- t reasurer ' s aaaaal expeaditare 

report waa unsatisfactory aa* ©mow©* moaey withheld. 

Xa summary, traatee© are personally l i ab le wa«a they 

aot i a ba* fa i th or with personal i l l - w i l l . Ia suoh i a -

ataaoes, write of mandamus or injunction may be issued 

17 Toroato Towaahia y McBrlde at a l . (1069) E9 
Upper Canada Queen's Ben eh 11 . 

IB Malrhaa* v Bullhead Butte School P i s t r i c t . (1911) 
X Woatera Weekly Reports £15, 

19 Farr la v Ohaatarflel* e t a l . (I860) 10 Upper 
Oaaada Common Pleas £72. 
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agaiaat them with cost© of th© aetioa. They become per­

sonally liable for spending moaey for unauthorized purpose© 

or for loss of moaoy, ia whioh oaa© th© loss to the district 

must be ma*e good. 

Sear* member© are pereoaally responsible for aon-

fulfillmoat of ooatraot whoa such is da© to neglect or 

refusal. Otherwise, aom-fulfillmeat of contract creates 

corporate liability; for ©xample, when the coatract coacerns 

that which 1© withia thoir statutory power©. A aoa-fulfilled 

••al©* ooatraot maaas corporate liability aaless there 1© 

aegleot or refusal involved. 

Two trueto©s oanaot make a corporate ooatraot with 

the third trustee. 

Trustees are never personally responsible for re­

payment of loans uae* for corporate purposes even though 

borrow©* without authority, 

Tho individual responsibility of the trustees to 

th© welfare of the boar* mast come before personal laterest. 

Otherwise, they become personally liable for damage©, 

Th© secretary of the boar* Is aot personally liable 

for anything eigne* la his official capacity. But he 

is liable for loss of moaey or withholding school 

property. 
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1 , Corporate Liab i l i ty . 

Moot of th© board's respons ib i l i t ies , studied ia 

previous chapter©, have involved corporato l i a b i l i t y . To 

these oae must add sueh topic* as the i r reapoaaibil i ty i a 

the ©as© of agents am* contractors , taa i r respoaslbi l i ty for 

providing Boa-deaomlaatloaal education aa* the question of 

responsibi l i ty for children's clothes. 

Trust©©© are l iab le for act© of ageats* this was 

prov©* i a aanwiok v Vermillion Centre Sohool P l s t r l c t 
SO l o . 1446. In th i s ease th© sohool boar* was sue* because 

of damages oauae* by contractors working on aa excavation 

for a new aohool. When earth wa© place* la suoh a way a© 

to atop a natural watercourse, the defendant's ce l lar 

f i l l ed with water, eaasiag damage. The overseer of the work 

aad beea appointed by the boar* aad was acting as i t s 

agent. Therefore th© boar* was dealer©* l i a b l e . 

l a Smith v Bellevil le loaoel Truateoa.81 oae of 

the t ruetees wa* delegate* by th© others to bay a sohool 

alt©. He pal* for i t , sigae* hi* owa aame aad the boar* 

re©©gnized the parohasa. faoa a l a t e r ©ehool boar* refused 

.£& Beawlek v Termillloa Centre School Pi s t r i a t 
l o . 1446. (19X0) 15 Western Law Reporter S44. 

si fm|m y mi«nn%$mm Tw*»a** (i«*) X* 
©rent's Oaaaoery Reports 130. 
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to ©oatiaaa paymaats to th© I©f«a*aat, the court hel* that 

ha wa© oatitl©* to raXUf. It appeared that the ehalraaa 

ha* gone with th© agent trustee aa* that th© latter was 

acting aa ageat ia order to acquire taa laa* at a lower 

price. 

Ta© liability far injuria® to ageat* aad the lis-

tiaotloa between an ageat aa* a contractor are shown la 

Stuart y Fcaaant Sehool Mstrict. — Ihe Saskatchewan eourt 

of appeal stated that aa independent contractor retain© 

control of the manner of doing the work whereas the ageat 

doea aot, la this ease a workman had beoa aired by the 

secretary without authority of th© boar*. Tans, although 

tao workman wa© aa ageat, thet a eh col boar* waa aot liable 

for aa iajury received %f aim, 

A aohool boar* la sot liable for acta of aa inde­

pendent contractor, axoept that there may be partial lia­

bility whoa th© contractor's acts endanger those ia the 

sehool. This waa proved ia a previous chaptar, la th® case 

** lllia ©t al v Moose Fa» Fablle. School Piatriat Trustees 

*T*A ftimfulfo laofim«. Froduet© L*t*&.n It concerned a child 

%% Itaart v feanaat ®ehool Plstrlct. (19«7) 2 
Dominion Law Beport* 940. 
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who was la jar©* oa a rop© attache* to the school by the 

ooatraotor. Tie boar* aa* ooatractor war© jointly XiaeX©. 

la© trustees may be held liable if the sehool© are 

aet conducted noa-denominationally, laay cases hay© beea 

brought over this Question, oae of whioh Is often site*, 

T ^ ia ©frf,yr,© »fe *A ,T , IN Xmtiim ,** wml mm%% 
lo. 1 of Batlurat. lac equity division of the supreme ooart 

of low Bruaawiek hel* that taa giviag of religious instruc­

tion aa* the holding of religious exercises by a aember of 

a religious order of the Roman Oataolie Ohurch la a public 

eohool after the regular sohool hoar© was aot a violation 

of the law. This ease Is often cite* when claaae© taught 

by members of orders are charge* with providing sectarian 

education. The judge*s final statement, which follows, is 

©xpXieit, 

X e©mee*e gr*at possibilities to the system of 
t«a©hiag by ©bjeet lessons, but t© ask me to hold 
that th© sectarian do«trlae© aa* tenet© of th© 
Roman Catholic church are being inculcated la the 
siinds of Frotestaat sehool ehildrea simply by their 
looking apoa the garb of tho ai*t«r who is teaohiag 
them, la asking much more thaa my belief ia th© 
system will warrant.&4 

liao© this ©as© was settled, the trustee© la law Brunswick 

have seldom beea hel* liable for allowing sectarian 

education. 
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Trustees ar© aot liable for los* of children'a 

©lothiag. Tal© waa provo* ia Steveaaoa T Toronto Board of 

Education.55 Th© supreme court of Ontario held that th© 

boar* 1© aot aa insurer of clothes aad thue not liable 

except where it oaa be shown that thoy hay© beea negligent 

la aot exercising reasoaable care, 

Xa summary, th© school boar* is liable for all acts 

of agaat©, whether the ©goat be oae of their owa body or 

someoae aire* a© such. They are even liable for debts 

contracted la such manner. 2aey are liable too for 

injuries to agaat© hired under their authority. On th© 

other hand, they are aot generally liable for act© of con­

tract or a who are distinguished from ageat© by the fact 

that thoy retain control over the manner of aotiag. However, 

they may be jointly liable with a contractor when acts 

of the latter ere Injurious to those la the aohool. 

Th© trustees ar© responsible for carrying oa a 

non-sectarian system of edueatioa but are aot liable for 

violation of this statute by the mere fact that soma 

ohildrea are taught la ©leases conducted by members of 

orders. 

The school boar* 1* not liable for loss of children's 

©lothiag unless negligence ©aa b© prove*. 

i i • 

SS Ifeayeaaea v Targato Board of I d u c a t l o a . (1919) 
49 Pomialoal.aw l©port© 67$. 
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4, Overview of Aotloa by aad Agaiaat the Boar*. 

Xa th© study, heretofore, it ha© beea shown that 

various types of aetioa may be brought by and against the 

school bear*. These will be recalled before other types 

are studied. 

Aotloa may be brought by th© boar* ia the proteotloa 

of sohool property. Trust©®© may appeal to the inspector 

to recover moaey or property withheld by anyone. If this 

provea inadequate, court aotloa may be brought against the 

offeader. Also the sehool boar* may bring action of tres­

pass to aohool preporty. The statutes provide for appoint­

ment of aa arbitration boar* in th© expropriation of 

property. 

Boards of distrlet©, whose bouadaries have beea 

altered by th© Lieutenant-Governor ia council, have the 

right to bring aetioa to settle differences concerning 

liabilities create* by suoh change©• 

The trustees can also bring aetioa to force the 

fulflllaent of a contract; and it has beea showa that they 

may protect oorporatioa iaterest© by appealing court 

decisions, 

Aetioa may be brought against a trustee individually 

If he faila or refuses to aot. In such a case, appeal may 

b© made by th© ratepayers to the inspector to appoint 



LIABILITIES M P hIGHIS IH ACTI01 157 

another trustee, or oao warraato proceedings may be brought 

la court. Alao the court may lasa© aa iajunotion ©galast 

aayon© who prevents the holder of the trueteeship from 

aotiag, Xrrogalariti©© ia th© ©leetioa of a traato© may be 

investigated by th© inspector aa* the deeisioa may be 

appealed by app 11 cation to the Minister of education. 

Aetioa may be brought agaiaat the sohool boar* in 

the form of a mandamus if it faila to provide sufficient 

accommodation, or if It fail© to provide for the ©alary 

of a teaoher, or if It auspends « ©ail* from ©ehool wrong­

fully aa* with malice. Xa the case of wrongful dismissal 

of a teaoher oa a ooatiaulag aoatraot, th© law allow© th© 

appointment of a boar* of reference, the decision of which 

may b© appealed la the courts. Wrongful dismissal of 

other teachers may be settle* by a salt for damages. 

A suit for damages may also be brought agaiaat the 

truatee© a© a result of injuries to ahildroa or la the case 

of non-fulfillment of a contract. 

Xa all case© of action agaiaat taa trustees, with 

th© exception of cases concerning contracts, notice mast 

be g!v©n aa* the action must be brought within thiee months* 

time. 

Xt la to be not©* that la soma instances, differences 

ar© settled by statutory remedy, without eourt aetioa. 
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The supreme court of lew Brunswick remarked on t h i s , i a 

W»at v Tfae Trustee© of Sohool PI©triot Ho. S Perish of 

£ejffi©j&&, a© follows, 

Tne purpose of th© sohool law ia designed to 
establ ish a complete system of public schools and 
t o provide machinery within I t s e l f for carrying 
into effect , with a© l i t t l e recourse a© possible 
t© the ordinary court© of jus t i ce . ( . . . ) The 
court of equity i© to b© used where ordinary 
recourse doe© aot work.36 

Xa th i s par t icular case, applioatioa to th© Inspec­

tor for recovery of aohool property, withheld by the 

secretary, would hay© boon Inadequate. 

I a auomery, trust©©© may protest sohool property 

by appeal to th© inspector for recovery of the ©am©, or 

th i s being inadequate, ooart aetioa may be sought. Also 

they say bring aetioa of trespass to school property an* 

they may expropriate property aooordiag to statutory 

procedure. 

P l s t r l c t change© that make one d i s t r i c t l i ab le to 

another may resul t l a court aet ioa for settlement. 

The sohool boar* may protect oorporatioa latoreata 

by ©aiag for fulfillment of ooatraot© aad appeallag court 

deolalons. 

Aetioa may be brought against trustees individually 

for failar© or refusal to aot by appealing to the iaapeotor 
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to make aa appolatmeat o r , if th i s i s inadequate, by un­

seating the trustee in quo warranto proceedings. A court 

injunction will be Issued to prevent anyone from hindering 

th© offio© holder from aotiag. 

Election i r r egu la r i t i e s may be investigated by the 

inspector, with appeal to the Miaister. 

A aaadamua will compel the board to provide accom­

modation, a teacher 's salary or readmissioa of a child to 

sohool after suspension. 

Boar*© of reference may s e t t l e teacher-board 

disputes over dismissal, a© may also the law courts, 

A su i t for damages may be brought against the t r u s ­

tees for injur ies to pupils and for non-fulfillment of a 

ooatraot. 

All court act ion, except that concerning contracts, 

must be brought within three months time and with proper 

not ice . 

The sohool law provides I t s own remedy in many cases 

aad t h i s should be pursued wherever possible, with recourse 

to the courts whea the remedy Is Inadequate, 

5 . Bights in Action by the Board, 

l a order to study the t ru s t ee ' s r ights in action 

brought by them, one must consider their r ight to appeal 

cer tain decisions, the corporation's r ight to sue members 
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of the board aa* the r ight to bring action agaiaat a 

previous boar*. 

l o t only do t rus tees have th© r igh t to protest 

sohool property but th©y have th© r ight to dofead th© act© 

of t i e oorporatioa or individual aot© of the trustee©. 

Xa Eox v Thenar.87 th© Ontario court of appeal held 

t aa t a trust©© who ha© beea fined fa r allege* refusal to 

perform the dutie© of a la offio© has th© right to appeal to 

th© general sessions, i f he expresses hi© la teat ioa to 

appeal when paying the f ine . 

*fr*M*. *ft *ll,Yl$*fMc was a case where a sohool 

ha* beea eon*uete* ia Frenah aad action was brought against 

th© trust©©© for allowing something contrary to th© law. 

The traatee© appeal©* the summary conviction oa th© grounds 

that to perform any aot of duty I* limited to a posit ive 

aet aad aot aa omission. There were oaly five ratepayers 

l a th© suffering miaorlty so action could aot be brought by 

th© ratepayers a© a body aa* th© sehool law doe© not j u s t i ­

fy a priyat© individual i a champloaiag a public oauao, ©van 

i f there i s a violation of the ac t . Hence the conviction 

agaiaat th© trustees wa© aot uphold. To© court suggest©* 

87 Rex y luoksr. (1905) 10 Ontario Law Reports 506. 

m gou^la, ©1j ^xMlMti* U*Z2) % fastera Weekly 
Eeport© 1X97, 
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t aa t appeal would hav© to b© mad© to the Minister of 

•*aoatioa to appoint am off ie ia l t raa tee . 

Where the boar* brlag© aetioa to recover school 

property, th© attorney general may bo a party to the aet ioa, 
l a lieamead School Trustees v Landry.8* the sohool boar* 

waa attemptiag to recover property from Landry. Later Landry 

was elected t rustee an* th© boar* then wished to discontinue 

ae t ioa , fh©a a ratepayer, Morrison, applied to be added as 

p l a i a t i f f , th© leva Scotia supreme court hel* that th© 

amendment should be greats* aad that if conseat were ob­

tained, th© attorney general should be made p la ia t i f f on the 

re la t ion of lo r r iaon . 

A oorporatioa may sue i t s members. This was prove* 

l a Fiatea County aohool Traataas v Oameroa. Aooordiag to 

the supreme court of Oaaada, 

Xa the i r corporate representative capacity, 
the p l a i n t i f f s , af ter the i r appointment, earn 
maintain trespass for aay wrong done to th© cor­
pora to property by aa individual, whether a t the 
time of the wrong don© such individual aangeaa* 
to be a member of the oorporatioa or not,30 

This follow© from the fact that the t i t l e of th© preporty 

l a i a th© oorporatioa aa* aot i a th© memb«r«. Th© trustees 

19 lioamond School, Trustee© v Landry. (1909) 7 
tamtam Law Reporter 446. 

1© ffiotoa Ooaaty School Trustee© v Oameroa^ (1879) 
% Supreme Ooart Reports 690. 



LXAIXUTTS® AHB PICH'IS IK ACTION 162 

change bat the oorporatioa ooatlnuea and the title an* pos­

ses ai on eoatlaa© la the corporation, With this respoasl­

bility for the sehool Aistriet property, the oorporatioa 

may wall amy© to bring aetioa to protect th© public 

interest©. 

Trust©©© may brlag action agaiaat previous trustees 

to recover money lost through aegleot. This Is prove* la 

School Section £4 vaaahan v 8aott.8l whore trustee© brought 

action agaiaat previous members for loss of money through 

foliar© to take a bond for their secretary. It was held 

that estoppel did aot apply although the plaintiffs ha* 

beea ©t the meeting where the ©Ituatlon ha* beea disclosed, 

lothiag ha* been done or said at th© meetiag to create aa 

estoppel. Moreover, the previous boar* had fail©* to act 

aa reasonable business men aa* tak« elementary precautions. 

Therefore, they shoal* be personally respoaslble. Bat the 

aetioa was brought outside th© statutory time limit aa* 

ha* to be dismissed with coats. 

Xa ©aamary, school board members have the right to 

appeal when charge* with refusing to aot, providing th© 

lateatioa ia expressed ©a payment of the fin©. They may 

also appeal a© a body, when charged with neglecting to act 

• ir M I — — . "" 

11 School lection ,14 Taajtaam. v Scott. (1932) 41 
Ontario Weakly lote© 149. 
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by a majority of the ratepayers. But whether mere omission 

to aot would be classed as neglect is doubtful. Such a 

case should be taken to the Minister of education for 

clarification of what constitutes neglect la the school law. 

In seeking recovery of sehool lands, th© attorney 

general may properly be a party to the action. 

A school corporation may sue it© member© ia order 

to protect corporate Interests aad it may bring action 

against previous trustee© to recover money lost through 

neglect. 

6. light© ia Action Against th© Boar*. 

In order to examine th© rights of the board in 

action against them, one muat understand the following 

topic©j the right of the attorney general In certain court 

case©; iastane©8 when a writ of mandamus will b© issued} 

what constitutes class action; the board's rights in the 

internal management of the school]; aa* other types of 

action that may be brought. 

In eases where action is brought agalnat the boar* 

ia seeidLng to recover school preporty or money, the 

attorney geaeral may again be a necessary party to the 

aetioa. In Thurmond,, T.Jimm, ,*fr, fdU88 *** board was being 

11 gBMPfw©* v ¥ian©au at al. (19&9) 4 Staai&ioa Law 
Reports mfl 
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sue* for recovery of allege* illegal payment of moneys to 

t©aoh©ra. Ia faot, the board had provided extra accommoda-

tloa by haviag some ©hildren taught ia rented rooms of a 

©caveat by members ©f th© order, the plaiatiff maintained 

that was denominational education. The court stated that 

while it thought the plaintiff ha* no right to relief, the 

attorney general ahould be a necessary party to the action. 

Mandamus may be used to compel the trustees to 

perform aay ministerial aot, such as providing accommodation 

or payiag a debt. &e West Missouri Continuation School38 

was suoh a case, in which the Ontario high court state* 

that a mandamus would be issued to force the trustees to 

act ia the proviaioa of necessary accommodation. 

In Scott v the School Trustees of Burmese and 

B^thurst.s* the court of common plea© issued a mandamus 

compelling the trustees to levy a rate to pay a contractor. 

The plea was that the boar* was not responsible, this being 

a debt contracted by previous members in a district which 

later ha* Its bouadaries changed. The court held that the 

present trustees were enjoying the fruits of the labor and 

must pay for it. To rule otherwise would be to say that any 

35 8© lost llssoarl Continuation School. (19U) 4 
Pomlnion Law Keports 847. 

M . g g ^ M - ^ S©l*aoX Trustees,,,oflargaia aa* 
Bathurat. (1871) SI Ppper Canada Cofflmon Pleas 398. 
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time t h e r e i s a change of boundariee, the d i s t r i c t Is not 

l i a o l e for d e b t s . 

Also In %x c a r t e Pevoe the court Issued a manda­

mus to compel th© payment of a judgmaat l a a previous term, 

when a r u l e a i s l had been obtained, low the ru le was made 

abso lu te . 

I f the t r u s t e e s perform an I l l e g a l ac t ion the eourt 

w i l l a l so i s sue a mandamus, «ss i a Be Minister of ffduoatftont 

Melatrre v Blanehar* Public Sehool Trustee©.5® Here, the 

cour t held t ha t the proper way to obtain redress i a the 

case of an i l l e g a l a c t i on , such as denying the r igh t of 

at tendance a t school , i s by mandamus and not hf a c t i on . 

I n aay ac t ion agaiaa t the t r u s t e e s by the r a t e ­

payers , a majority of the l a t t e r must bring ac t ion . Bowman 

e t a l v Faber e t a l s ? waa aa ae t ioa 9f the ra tepayers bat 

s ince th© p l a i n t i f f s did aot ©oasistut© a majority of a l l 

r a t e p a y e r s , the case was dismissed. Ih© Saskatchewan King's 

Bench s t a t ed tha t t h i s was not proper c l a s s ac t ion ; they 

ahould plead aa i nd iv idua l s . 

Th© ©curt w i l l ao t I n t e r f e r e with th© i n t e r n a l 

management of the boa rd ' s a f f a i r s , such as the assignment 

35 Sx nar ta Davoe. (1S77) 17 Mew Brunswick Eeports 
SIS. 

36 B©Mnlst©r of l luaat lomi Malatyre v. Biaaehwd 
Fub l l c Sehool Trus tees . ( ISM) 11 Ontario Import© 4S9T 

37 BMsaam at., a l y. Imam*, a t . a l . (1919) S Wastern 
Weekly Soports 711, 
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of pupils to sehool© an* tho appolataent of a teacher. In 

lornr* y Toronto Boar* of Education.®® the supreme court of 

Ontario declare* that the miaorlty have no right of action 

against the majority r©gar*iag proceedings of whioh they 

do aot approve, whoa the aot complained of, 1© aa aetioa 

which the majority i s ent i t led to do. Senoe the court had 

ao jur isdic t ion to interfere in the board's appoint JSS© at of 

a teacher. 

Ia some ooatraot oases, a p la ia t i f f may recover on 

Quantum meruit. This applies whea the ooatraot i s withia 

a ta ta tory authori ty, although improperly drawn. Bright 

Sehool Tragtees v Yerxa39 was a case l a which the lew 

Bruaswiek supreme court refused such recovery since i t was 

payment for service© of aa unlicensed teacher; thus the 

work performed wa© aot withia the purposes for which the 

corporation was created. If the work had beea that allowed 

by tho s t a t u t e s , the teacher could nave recovered. 

Aa aotloa of assumpsit ©©aid be brought agaiast 

the sohool boar* ia lew Brunswick since seal©* contract© 

aav© beea ral«* unn©o«»»ary. l a Quia y SafaooX trusts©©40 

3® lower* v Toroato Board of 1*0©©tioa. (1980) 18 
Ontario Weekly lote© 550. 

19 Irijgat ffohool Trustees y Yerxa. (1910) 10 Eastern 
Law Beporter 1. 

40 tela y aohool Traatee©. (1©@0) 7 Pppar €aaa*a 
Queen's Banal 130". 
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th© Upp©r Gaaada court of Cfcu©ea»s Bench ruled the action 

** assumpsit improper. But Oatario courts aala ta ia t t e t 

©ehool ooatraot© must be sealed. 

The courts uphold the r ight of garaishmeat of school 

board moneys. This was stated la loyal Bank v Acadia School 

EilifiJB,» which was an application to se t asiae a garni­

shee summons, Th© Alberta aupreme court held that the fact 

th© moaoy© attached by such a garnishee summons are being 

held for public purposes, does not preveat the i r garalahnent. 

The principle of mechanics' l i en applies to school 

property. This has been prove* In several oases, l a 

lavelook School P l s t r l c t v Connolly*8 the supreme court of 

lew Brunswick hel* that since school property i s not crown 

land, I t I s subject to l i e n , although i t would not b© l iab le 

to be sold under execution. Aa order for payment could be 

enforced l a th© same way as a judgment compelling the t r u s ­

tees to levy a r a t e . The present day ©qnlvaleat would be to 

make the sum aa item of the supplementary budget. 

The *ecialon of Benson v Smith and Son: A.B. Ormsbv 

Co. v the aame43 deeree* that sohool property i s subject to 

41 Bmval i*ank v Acadia .School Pi vision. (1943) 1 
Western Weakly Heport© 296. 

* 2 Havolpck School P la t r io t v Connelly. (1912) 9 
Pomiaioa Law Baports 07S. 
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lien but oanaot be sol* uader aa exeoutloa. The court held 

that ia ease of wilful neglect to pay debts, the trustees 

b«eom© personally liable upon their contract. Lien la a 

specific provision intended to secure payment to wage-

©araer© who hav© ao direct coatract with the trustees, 

la summary, th© attorney general may also be a 

party to aetioa agaiaat the board for the recovery of school 

property or moaey. 

Mandamus ©an b© used to compel ministerial acts 

suoh aa proyision of accommodation ana to oompel the trustees 

to pay debts, even those of a previous board and in. a dis­

trict somewhat different from the present one. The same 

means can be used to oompel the payment of a judgment in 

a previous term or to obtain redress in case of Illegal 

action by the trustees. An axampl© of the latter is forcing 

th© readmission to aohool of a child denied the right of 

attendance. 

Aetioa by the ratepayers against the trustees must 

be class aetioa; that is, th© majority of them must sue. 

Otherwise aetioa must be brought Individually. 

The court will not interfere with the internal 

management of the board; for example, in the engagement of 

a teacher. 
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Recovery on quantum meruit i s poss ib le i f the 

cont rac t was for work allowed by the s t a t u t e s , although the 

cont rac t i s improperly drawn. 

An ae t ioa of assumpsit would be possible In lew 

Brunswick. Also, the r i g h t of garnishment of school moneys 

and the p r i n c i p l e of mechanics' l i e n are allowed by the 

c o u r t s . A l i e n on school property does not mean tha t i t 

can be so l* under execution* I t i s merely a provis ion for 

compelling payment to wage-earners aot uader cont rac t . 

I n t h i s chapter , a study of the sohool board ' s 

l i a b i l i t i e s and r i g h t s i n action has led to the following 

f a c t s . 

With respect to the t eache r s , the board i s l i a b l e 

for t h e i r engagement and sa l a ry . Concerning the ch i ld ren , 

the board i s l i a b l e for t h e i r s a f e ty , d i s c ip l i ne and the 

enforcement of th© hea l th regula t ions per ta in ing t o them. 

The t r u s t e e s are responsible for ca l l i ng and repor­

t ing to sohool meetings. Also they must gain author iza t ion 

for spending money and co l l ec t pena l t i e s a t meetings. 

The board i s l i a b l e fo r holding and acquiring school 

property in order to provide accommodation for the pup i l s . 

In order to do t h i a , they become l i a b l e for financing and 

con t r ac t i ng . 

In s h o r t , the t r u s t e e s ar© l i a b l e for enforcing the 

school law and r egu la t i ons , by Inspec t ion , corporate aaotlag© 
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or any necessary msans; and any neglect of these duties may 

result la aotloa agaiaat them. 

The truateea become personally liable for acting ia 

bad faith or with personal ill-will and in such case, a 

mandamua or iajuactlon may be Issued against them with costs. 

Also they are similarly liable for spending money for un­

authorized purposes, for loss of money, for refusal or 

aegleot la fulfilling ooatraets. Ion-fulfillment of con­

tracts for other reasons creates corporate liability. 

When two trustees contract with a third member, 

they make a personal contract. Trustees are not personally 

liable for repayment of a loaa which Is used for corporate 

purposes, even though borrowed without authority. 

®t« iM ivi dual trustee's liability to the corpora­

tion comes before personal interest. Otherwise, he i© 

©abject to payment of damages. 

The secretary Is aot personally liable for anything 

eigae* la his official capacity but is liable for loss of 

moaey or withholding sohool preporty. 

The board is liable for acts of agents, for debts 

contracted by agent© and for injuries to agents. There Is 

aot the ©am© liability for contractor©; but the board may 

be jointly liable with them for iajuries cause* to chilirea 

by acta of the contra©tore. 
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The trustees become l iable if the system of educa­

t ion la denominational but thia does not bar education 

conducted by members of orders. 

Trustees are not l i ab le for loss of chi ldren 's 

clothing unleas due to negligence on the part of the school. 

The board may appeal to the Inspector for recovery 

of school property or , in instances where th is remedy 1© 

inadequate, thay may bring court action. They may also 

bring court action for trespass to school property and for 

s©ttliag difference® between sohool boards caused by change© 

of d i s t r i c t s . They may expropriate property for school 

purposes. They may sue for fulfillmeat of contracts and 

appeal court decisions. 

Action may be brought against the trustee© indiv i ­

dually for fai lure or refusal to ac t . Where the remedy of 

th© Inspector 's authority i s inadequate, quo warranto pro­

ceedings may be brought or an Injunction may prohibit aay 

interference with the offlee holder 's performance of duty. 

Election proceedings may be investigate* by the inspector, 

subject to possible appeal to the Minister. 

A mandamus wi l l compel provision of accommodation, 

money for teacher ' s salary or readmission of a suspend©* 

chi ld . Boards of reference or th© courts may be used by 

teachers i a wrongful dismissal, A sui t of damages may a© 
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brought against the trustees for injuries to children or 

non-fulfillment of ooatraot. 

All court action except that concerning contracts, 

requires notice and must be brought within a certain time. 

Also court action should be brought only whea the resiedy of 

the sehool law is inadequate. 

Truetees have the right of appeal when charged with 

refusal to act, if intention to do so is express©*, on 

payiag the fine. Also they may appeal as a body any charge 

of neglecting to act, brought by th© ratepayers. But 

whether omission to act constitutes neglect is a mutter best 

left to the decision of the Minister. 

A school corporation may sue its present or past 

members for recovery of lost money. In seeking recovery of 

sehool property or money, the attorney general may be a 

party to action, either by or against the board. 

A mandamus will be issue* against the corporation to 

oompel payment of a debt of present or past boards or 

payment for a judgment in a previous term. 

Class action of a district against tho board must 

be brought by a majority of the ratepayers. In such case, 

the courts will not interfere -with the internal management 

of the board. 

Beeovery on quantum meruit may be ordered of th© 

trustees when a coatract is within their statutory authority 
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but improperly drawn. Aa ac t ion of assumpsit against the 

board i s p o s s i b l e . Also the r i g h t of garnishment of school 

board moneys and the r i g h t of subject ing school property to 

l i e n ar© genera l ly used. 

With t h i s examination of the t r u s t e e s ' l i a b i l i t i e s 

and r i g h t s In a c t i o n , the l e g a l s t a t u s of t h e i r powers an* 

r e e p o n s i b i l l t i e s ha® boon determined according to the 

s t a t u t e s and court d e c i s i o n s . There now remains the 

neces s i ty of sujamarizing the f indings and drawing conclusions 

concerning t h i s study of the school board. 



mmum mn omoiumoua 

The aim of th is study wa® to determine the legal 

s ta tus of the lew Brunswick school boar*. Th© plan of pro­

cedure «a© to examine th® educational s ta tu tes and regula­

tion© in th© l i gh t of relevant court decision© l a order to 

©pacify the legal standing or position of th® boar*, lb do 

t h i s , court deeisioa® of a l l o&sea based e i ther oa lam 

Brunswick laws or on similar laws of other provinces war© 

used. 

The s t a t u t e s , pertaining la aay way to th© school 

boar*, were classif ied accordlag to five aspects of th© 

©ehool board's s t a tus , Thay were; th© constitution and 

tenure of th© ©ehool ©oar*a the board's rapoaalblXlty to 

ratepayers aad teachers, respoaslbi l i ty to the children, 

powers i a contracting ant financing and, f ina l ly , l i a b i l i t i e s 

aa* r igh t s l a act ion. These formed th© five chapters ©f the 

study, 

A s imilar division of the mm decisions with cross 

references was made so that the statute© aad regulations 

could be studied l a the l igh t of cases based oa them. 

In the f i r s t chapter, th© constitution and tenure of 

th© sohool board were studied. The constitution of th© 

board wa© determined as follows: 

Th© school board i® aa a r t i f i c i a l body whioh ie a 

aoa-tra*lng corporation fretted for administration of th© 
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sohool©• It© powers ar© exactly limited to those deriving 

from the ©tatutaa. Although It has perpetual existence, its 

elements, the trustees, change periodically and each board 

act© for th© corporation by effecting majority decisions 

made at regular corporate meeting© In the form of resolu­

tions. It is distinct from aad more limited in power than 

the muaioipal oorporatioa. 

Th© member© of the corporation must be resident rate­

payers aad British subjects* They cannot teach, even tem­

porarily, whil© holding offic©; cannot be personally Interes­

ted in sohool board ooatraets; caaaot receive remuneration 

and cannot audit the oorporatioa accounts. 

The trustees appoint a secretary to perform acts of 

duty, keep records of all corporate proceedings and have 

charge of aohool property. They are responsible for taking 

a bond for the secretary's faithful performance and once his 

aets have \>9&n recognize* by them, his appointment is con­

firm©*, ©von though not officially in writing. The trustees 

are responsible for acts of duty of the secretary and for 

loss of money by him, when they have neglected to take the 

required bond, 

Ooaooraiag the tenure of the board, it was determined 

that raral traatee© are elect©* at annual meetiags. Members 

of town boards ar© appointed, partly by the Lieutenant-

Governor ia ©ousell aa* partly by the resolution of the 
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town council. Consolidated boards are selected according to 

the order of the Lieutenant-Governor in council. 

Occasional vacancies are filled at special meetings, 

unless suoh vacancy occurs juat before the annual meeting, 

A trustee must make a declaration of faithful per­

formance within ten days of selection. Failure to do so Is 

evidence of refusal to act unless he acts nevertheless. In 

which case he is a de facto trustee with all the powers and 

responsibilities of the office. Cases concerning de facto 

trustees are decided according to the circumstances an* the 

public interest. 

Declining to act may take place immediately or after 

aetlng for a time. It may result from absence from three 

coaseeutlve board meetings or failure to perform corporate 

acts, after written request by the inspector. 

An occasional vacancy of the board may occur as above 

or resulting from cue warranto proceedings. Tiie courts may 

issue aa in junction to stop anyone from interfering with the 

acts of an offlc© holdor, 

Xa th© second chapter, the sohool board's responsi­

bilities to ratepayers an* teaohers were studied. The board 

is respoaslble to the ratepayers la the acquisition of sites 

aad ia expropriatioa of property where necessary, lot oaly 

does th© boar* acquire school property but holds and has 

custody of It, bringing action for trespass when advisable. 
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^he boar* may buy, »©11 or rent sohool property and erect as 

many buildinga a© ar© needed. 

In ©r*er to confer with the ratepayers whom they re­

present, the trustees call all annual meetings except the 

first; also thoy call special meeting®, as they or the rate­

payers desire, except those concerning cons©lidatioa. 

Holding aaaual meeting© oa th© official dat© is imperative 

aa* at these meetiags, the trustees present educational aad 

financial report©. 

Concerntag Its responsibility to the teaohers, the 

board, aot the secretary, contracts with licensed personnel 

on a probationary basis for three years, after whioh a con-

tlauiag coatract is made, according to statutory authority. 

A lack of certain formalities in these contracts may be over­

looked whoa there I© bona fide lateatioa; la this connection, 

lew Bruaawiek courts are lenient about contracts not issuing 

from corporate decision at a regular boar* meeting. Only one 

teacher may b© accept©* for a position and the sehool board 

is ©ithor llabl© for payiag or budgeting for ©alary, depending 

oa the type of district. 

Teachers on probationary contracts may b© dismissed 

without reason, on proper notice. For Improper dismissal 

the court© may be used. Also reference boards may hear oases 

of diamiesal on a continuing contract, with appeal to the 

supreme court being allowe*. 
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The third chapter determined the school board's res­

ponsibility to the children. The board provides free 

schooling for all ehildr©a of residents or ratepayers and, 

ia such a matter, must follow th© statutes closely and seek 

counsel la oae© of doubt. To this end, adequate accomoda­

tion muat be provldod Or th© board will be subject to a writ 

of mandamus. Where free schooling or aecoamodation cannot 

be provided, the trustees must allow the province, which has 

the ultimata responsibility to decide on procedure. 

Tho trustees have discretionary power of assigning 

pupils to schools aa* departments and of forwarding applica­

tions for vocational education when sueh is unavailable in 

the district. 

The board ia responsible for the safe conveyance of 

children where aeeessary, or for provision of education ia 

another district. It Is also responsible for the dlsoipllne 

of the sohool, having ultimate authority In suspension of 

papila. Ta© courts will aot Interfere la each judicial 

authority unless malice is proved. 

Th© trustees are legally responsible for the safety 

of the children on the grounds or ia the buildings, during 

aohool hours. 

Responsibility in tho prevention of accidents, in­

volve© th© km©ping of apparatus la repair, the grounds free 

from danger aa* adequate supervision. The standard of mr9 
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is more than that of an occupier to an Invitee aad the 

children are also responsible for using good sense. Certain 

rules pertaining to proof of negligence govern decisions in 

damage suits, 

Th© fourth chapter concerned the legal basis of the 

board's power© la contracting and financing. Being limited 

to ©tatutory authority, the board may contract with school 

personnel or concerning th© purchase, construction, repair 

or furalshing of school property. The trustees become per­

sonally liable for non-fulfillment of contracts due to 

neglect or for illegal contracts. 

Contract©, in which a trustee is personally lateres-

te*, are not valid. Also all ooatraets must be accompanied 

by authorisation to ©pen* enough to cover the obligation; 

otherwise an injunction may prevent the fulfiUnseat of same. 

Secovery on an ultra vires contract Is possible if 

moaey involve* was used to defray corporation liabilities 

and recovery on quantum meruit may b© ordered for that part 

whioh waa Intra vires. 

Contracts must result from corporate decision and 

the omission of certain formalities, such as the laok of 

seal, may aot invalidate them. 

la financing, th© school board 1® limits* to statu­

tory authority, which include© operational, building m& 

corporation expenses, and alao to the ©auction of the school 
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district. Excess of revenue belongs to or is held for the 

boar*. 

Although the city or town board has plenary powsr, 

it oanaot levy rates. Sural boards present annual ordinary 

aa* ©appl©mentary budgets to the eouaty finance board, 

which ha© th© power of revision. 

In borrowing for construction or purchase of property 

th© board i» not only limited to authority granted by the 

district but must have the sanction of th© Lieutenant-

Governor ia council. 

Demand note© an* bills of exchange are ultra vires: 

the usual means of borrowing is by issue of debentures. 

City boards may borrow temporarily on a promissory note. 

Th© boar*'© liabilities an* rights in action were 

stadia* la the fifth chapter. With respect to the teachers, 

the boar* 1© liable for their contracts aad salary. Coc­

oa rni Eg th© children, th© board Is liable for provision of 

fro© schooling, accomodation, their dlsoipllne, safety and 

compliance with the health regulations. 

The trustees are llabl© to the ratepayers generally 

for administration of a non-sectarian system of education 

aa* enforcement of the school law an* regulations. 

Specifically, they are responsible for calling end reporting 

to meetings, holding school property, financing and 

contracting. 
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Trustees become personally liable for acting ia bad 

faith or with ill-will, for unauthorised spending or loss 

of money, for refusal or neglect in the fulfillment of 

contracts. Also their duty to the corporation must come 

before personal interest. 

Aets, debts aad injuries of agents are a responsi­

bility of the board. T&© secretary is liable for ear© ©f 

sohool property and money. 

Aation may be brought by th© board for trespass or 

for recovery of property when appeal to the inspector is 

inadequate. They may sue other boards In disputes over 

asset© an* liabilities and may bring action for non­

fulfillment of ooatraets. 3h© corporation may protect it­

self by appealing decisions end by suit for recovery of 

moaey loat by present or past board members. 

Action may be brought against individual trustees 

for failure or refusal to act, If appeal to the inspector 

is inadequate. Ale© action against the board in the form 

of a mandamus will compel provision of accommodation, 

payment of teacher©' ©alary, r©admission of a child to 

aohool an* payment of corporation debts or a judgment. A 

©ait for damages may be brought against the board for non­

fulfillment of contracts, for Injuries to children and for 

wrongful dismissal. Other type© of action possible er® 

injunction, application for review, action of aejamnolt.. 
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garniahm©at of sohool money and a l i en on school proper ty . 

Any remedy supplied by the statute© must be pursued 

f i r s t and a l l ©xoept contract act ion must be brought with 

proper not ice an* wi th in three months' t ime. 

Thus, th© determinat ion of th© l ega l s t a tus of th© 

school board was commenced by defining th© type of corpora­

t i o n t h a t the boar* i s and th© tenure of i t s members. Also 

involved was a study of the board's administrative respon­

s i b i l i t y to the ratepayers and i t s position in the hiring 

en* dismissal of teachers. This made possible an examina­

tion of the board's role in providing free schooling for 

the children in safe surroundings. Final ly, in order to 

understand the fulfillment of these respons ib i l i t i es , i t 

was necessary to determine the board's legal position In 

contracting, financing and court action. 

While t h i s study was an attempt to clarify th© 

posit ioa of th© local aohool board, a more complete picture 

could be obtained with similar studies of the status of th© 

fInane© board, the county superintendent and the re la t ions 

of these two to th© local school board. This would also 

s©rv© to clarify considerably the administrative si tuat ion 

l a th© provinc© of lew Brunswick. 
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fa© Lagal.Btetua of, tea Boh,©©,!, tear* 
grjft, tfrf, ,yrmyi,nft©l„„ol Mm, Mm^XM-

Poring recent years, education la lew Brunswick has 

beea administers* at th© local level by the school board 

aa* th© county finance boar*. Since there has beea some 

discussion concerning suoh a division of responsibi l i ty , 

t h i s study was plaaa©* to determin© the legal status of the 

sohool board as i t functions now. 

In order to do t h i s , the Hew Brunswick s ta tutes per­

ta la lag to education wore studied la th© l ight of court 

decisions. From the Canadian abridgment of a l l cases, 

were taken those decisions based either on Hew Brunswick 

educational laws or similar laws of other province*. These 

were us©* to give exact meaning to the s t a tu t e s . 

Five aspects of th© legal status of th© sehool 

board were ©oasl*er»*, Thay w©r©3 the constitution aad 

tenure of th© board, tee board's responsibil i ty to the 

ratepayer© aa* teaohera, the board's respoaslbi l i ty to the 

ehi ldrea, powers of the board ia contracting and financing, 

the boar*'* l i a b i l i t i e s aad rights in aotloa. 

1 M, Virginia Keith, doctoral thesis presented to 
th© Eohool of Psychology aa* f»du@atioa of the University of 
Ottawa, Ontario, Aagaat, 1961, all-188* 
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l a order to reach a deeis ioa concerning the l e g a l 

statu© of the board's constitution aad teaure, i t waa 

aeo«s©ary to determine what typ© of oorporatioa th© school 

board i s , what constitute© a eorporat© aot , th® selection 

of members and the creation of vacancies in the board. 

The board's responsibi l i ty to the ratepayers wa© 

determined by studyiag the trustees* right© and duties 

regarding school property and school meetings, T&© res ­

ponsibi l i ty to the teachers was studied by distinguishing 

a valid from an invalid teacher 's contract and differen­

t i a t ing between legal and wrongful dismissals. 

The board's responsibi l i ty to the ehildrea was 

studied by drawing conclusions about what the r ight of free 

schooling iavolves. In th is connection I t was necessary 

to determine the board's duties ia providing accommodation 

end conveyance of th© children. Also, the board's authority 

aad r igh ts i a the discipline and safety of the children 

had to be defined. 

The study of the school board's powers in contrac­

ting and financing involved an understanding of Intra vires 

and q l t ra vires contracts . Also, th© board's statutory 

authority in both contracting and financing had to be set 

within l imi t s . 

Final ly , conclusions were drawn concerning th© 

school board's l i a b i l i t i e s , both personal and corporate. In 
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the same connection, I t was necessary t o determine th® 

t r u s t e e s ' r i g h t s in ac t i on , both to p ro tec t d i s t r l e t 

property and to defend the corporation or I t s members, 

A more prec ise meaning wa® thus given to the 

s t a t u t e s governing th© f ive aspects of the school board 's 

r i g h t s and r e s p o n s i b i l i t i e s ; and the t rue meaning of these 

f ive aspects comprise the l e g a l s t a t u s of the achool hoard 

i n Haw Brunswick. 


