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Dan Gold

Abstract

Lobbying should be strictly regulated — that is the major finding of this thesis. The thesis presents many
reasons to enact stricter regulations. The principle one being that, as lightly regulated as it is, lobbying is
corroding democracy in both Canada and the United States.

The thesis opens with a deep investigation of how lobbying works in both countries. There are examples
taken from the literature, as well as original qualitative interviews of Canadian lobbyists, former
politicians, and officials. Together, these make it clear that there is an intimate relationship between
lobbying and campaign financing. The link between the two is sufficiently tight that lobbying and
campaign financing should be considered mirrors of each other for the purposes of regulatory design
and constitutional jurisprudence. They both have large impacts on government decision-making. Left
lightly regulated, lobbying and campaign financing erode the processes of democracy, damage policy-
making, and feed an inequality spiral into plutocracy. These have become major challenges of our time.

The thesis examines the lobbying regulations currently in place. It finds the regulatory systems of both
countries wanting. Since stricter regulation is required to protect democracy and equality, the thesis
considers what constitutional constraints, if any, would stand in the way. This, primarily, is a study of
how proposed stronger lobbying regulations would interact with the Canadian Charter of Rights and
Freedoms, s. 2 (free expression and association rights) and s. 3 (democratic rights). The principal findings
are that legislation which restricted lobbying as proposed would probably be upheld by the Canadian
court, but struck down by the American court, due to differences in their constitutional jurisprudence.
The thesis contends that robust lobbying regulations would align with Canadian Charter values, provide
benefits to democracy, improve government decision-making, increase equality, and create more room
for citizen voices.

The thesis concludes with a set of proposed principles for lobbying reform and an evaluation of two
specific reforms: limits on business lobbying and funding for citizen groups. Although the thesis focuses
on Canadian and American lobbying regulations, its lessons are broadly applicable to any jurisdiction
that is considering regulating lobbying.
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Introduction

“I would say a few magic words: “When you are done working for the Congressman, you should come
work for me at my firm.” With that... | would own him, and consequently, that entire office. No rules
had been broken, ... but suddenly, every move that staffer made, he made with his future at my firm in
mind... he was already working for me, influencing his office for my clients’ best interests. It was a
perfect — and perfectly corrupt — arrangement.”

—Jack Abramoff, lobbyist convicted for mail fraud, conspiracy to bribe public officials and tax evasion. !
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Introduction Dan Gold

Introduction - Introduction

Lobbying has become ever-more-pervasive in Canadian and American democracy. Yet, despite
the recent expansions of lobbying regulations and several brilliant studies by political scientists, much of
lobbying’s impact remains shrouded in shadows. Studies of lobbying remain rare in Canada.” Serious
considerations of the Canadian Charter of Rights and Freedoms® (Charter) implications of Canadian
lobbying legislation are rarer still.* This dissertation seeks to provide a wider framework for
understanding the role of lobbying within Canadian democracy, both what it is and what it should be.
The central argument of this thesis is that lobbying can and should be more strictly regulated. More
robust lobbying legislation would pass Charter muster and would improve the quality of Canadian
democracy.

| began researching this dissertation leaning towards the view that lobbying regulation might
need to be reformed, but open to the possibility that reform would do more harm than good. | thought
it possible that the status quo might be better than the alternative, and that those who worried about
the corruption of lobbying were misinformed. It could be that only small adjustments to lobbying law

? In Canada this rarity was recognized as far back as 1975. Recently, a number of scholars have begun to use the
lobbying database as a source of deeper studies into the influence of lobbyists and Canadian governance. Political
science works include: A Paul Pross, “The Lobbyists Registration Act, its Application and Effectiveness’” Commission
of Inquiry into the Sponsorship Program and Advertising Activities” (2006) 2 Restoring Account Res Stud (Ottawa)
163-231; A Paul Pross, Pressure Group Behaviour in Canadian Politics (McGraw-Hill Ryerson, 1975); A Paul Pross,
“Canadian Pressure Groups: Talking Chameleons” in Jeremy Richardson, ed, Press Groups (Toronto: Oxford
University Press, 1993); A Paul Pross, Group Politics and Public Policy, Second Edition, desLibris Books collection
(Toronto, Ont., Toronto [Ont.]: Oxford University Press Canada, Oxford University Press, 1992); Maxime Boucher,
“Who you know in the PMO: Lobbying the Prime Minister’s Office in Canada” (2018) 61:3 Can Public Adm 317-340;
Raj Chari, John Hogan & Gary Murphy, Regulating Lobbying: a Global Comparison (Manchester University Press,
2010); Paul Malvern, Persuaders: Influence Peddling, Lobbying, and Political Corruption in Canada (Methuen,
1985); Colin Campbell, The Canadian Senate: a Lobby from Within (Macmillan of Canada, 1978); Hugh Garnet
Thorburn & Royal Commission on the Economic Union and Development Prospects for Canada, Interest Groups in
the Canadian Federal System (University of Toronto Press, 1985); Fred Thompson & W T Stanbury, The Political
Economy of Interest Groups in the Legislative Process in Canada (Montreal: Institute for Research on Public Policy,
1979); Ludovic Rheault, “Corporate Lobbying and Immigration Policies in Canada” (2013) 46:3 Can J Polit Sci Can Sci
Polit 691-722; George Post, “Ethics and lobbying: a government perspective” (1991) 34:1 Can Public Adm 84-89;
Big Oil’s Oily Grasp: The making of Canada as a Petro-State and how oil money is corrupting Canadian politics, by
Daniel Cayley-Daoust & Richard Girard (Ottawa, Ontario: Polaris Institute, 2012); Big Oil’s Political Reach: Mapping
Fossil Fuel Lobbying from Harper to Trudeau, by Nicolas Graham, William K Carroll & David Chen, Open WorldCat
(520 — 700 West Pender Street Vancouver, BC: Canadian Centre for Policy Alternatives, 2019); André C Coté,
“Lobbying and the Public Interest” (2006) 29:13 Can Parliam Rev 29-32; Andrew Stark, “‘Political-Discourse’
Analysis and the Debate Over Canada’s Lobbying Legislation” (1992) 25:03 Can J Polit Sci Can Sci Polit 513-534.

* canadian Charter of Rights and Freedoms, (Part 1 of the Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (UK), 1982, c 11.).

* | am unaware of any academic work on Canadian lobbying law and the Charter. There are a number of practical
guides to lobbying in Canada, and some touch lightly on the right to freedom of expression in passing. These
guides include: Pierre B Meunier et al, Lobbying in Canada -- Ontario Edition (Carswell, 2012); Pierre B Meunier et
al, Lobbying in Canada Quebec Edition: Le Lobbyisme Au Canada Edition Quebecoise (Renouf Publishing Company
Limited, 2013); S Sarpkaya, Lobbying in Canada: Ways and Means (C C H Canada Limited, 1988); Adam Goldenberg
& Jessica Firestone, “Lobbying in Canada after R. v. Carson”, (28 March 2018), online: McCarthy Tétrault
<https://www.mccarthy.ca/en/insights/articles/lobbying-canada-after-r-v-carson>.
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were advisable. Indeed, arguably Canada already has the world’s most comprehensive national
regulations of lobbying. Significant reform might starve the government of necessary information. It
might result in a closed off government, unresponsive to needs on the ground.

Throughout my study of lobbying in Canada and the U.S., | have come to the conclusion that
lobbying is more damaging than | initially suspected. Rather than a source of needed information, the
lobbying system appears to have become a means to bring pro-corporate bias and mis-framed
information into governmental policy-making. It seems to be a significant factor in governments’
declining ability to handle large issues and plan for the long term. Lobbying is pushing us towards
inequality and plutocracy. | am convinced that deep reforms are imperative for the future health of
democracy.

Internationally, democracy seems to be on the decline, while autocracy is on the rise.’
Government ineffectiveness, political instability and xenophobic populism are taking root. President
Obama raised serious concerns about the health of America’s democratic institutions in his farewell
address.® He argued that citizens must take on the task of rebuilding democratic institutions. This
included curtailing the influence of money in politics, and upholding ethical standards for public officials.
| believe that the influence of lobbying is a key factor in the decline of the U.S.’s democratic governance.
This damage is often done out of view, in areas of low salience to the public, but it adds up over time.
Curtailing and controlling the influence of lobbying is an essential component of rebuilding democracy.
Since Obama left office, the situation has devolved. The influence of money on politics has grown,
blatant corruption has become a regular feature of American governance, and the influence of lobbying
has increased. Lobbyists are getting their preferred outcomes even in highly visible areas where there is
strong public opposition. American democracy is tottering. And where the United States goes, Canada
often follows. We will need vigilance and well-crafted legislation to prevent democratic malaise from
spreading here.

This dissertation has taken many long years; years in which other dreams had to be put on hold
and much of my future remained frozen in amber; in which job opportunities had to be sacrificed,
money remained tight and my career remained uncertain; in which | have been married and my father
has passed away; in which the Covid pandemic swept the world; and in which climate change has moved
from an arriving threat to a daily lived experience. | hope the years spent on this project have not been
wasted. | hope this dissertation to be a useful gift to democracy, a worthwhile contribution to Canadian
legal literature, and a map for future lobbying reform.

> “Between 2005 and 2018, the share of Not Free countries rose to 26 percent, while the share of Free countries
declined to 44 percent.” Freedom in the World 2019: Democracy in Retreat, by Freedom House (1850 M Street
NW, 11th Floor Washington, DC: Freedom House, 2019) at 2, 11 & 15; Global Satisfaction with Democracy Report
2020, by R S Foa et al (Cambridge, United Kingdom: The Centre for the Future of Democracy, 2020) at 3.

® President Obama, “President Obama’s Farewell Address”, (10 January 2017), online: White House
<https://obamawhitehouse.archives.gov/node/360231>.
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This work is a description of what lobbying is and a vision of what it could be. | contend that
lobbying can be made to fit with the lasting principles of democracy and democratic representation, but
it will need to be restructured to do so. Applying the theories established throughout this work, and
taking into account the Charter values elucidated by the Supreme Court, | propose twelve principles of
lobbying reform. | believe applying these principles to the design of new lobbying legislation and
regulation would help reform lobbying to be closer to what it should be: a genuine source of new
information and public inputs into policy-making. | conclude with two specific reforms to lobbying
legislation: to limit business lobbying and publicly support citizen lobbying. These reforms would be a
good step towards transforming lobbying from a process that weakens democracy into a process that
strengthens it.

In the rest of the introduction, | will discuss my initial motivation for studying lobbying; the main
argument of the thesis; the structure of the thesis; and conclude with some questions deserving of
further study.

Attached to the thesis are three appendixes that may be of some use. They are a glossary/list of
the major theories used throughout the dissertation; a short list of some examples of astroturf
organizations; and a list of quotations presenting examples of lobbying issues and scandals.

Example: U.S.: House Majority Whip & Lobbyist Approval of Staff

“House Majority Whip Steve Scalise got some help interviewing potential new hires for his press shop
from an unlikely source: a federal lobbyist. Quinn Gillespie & Associates’ John Feehery sat in on and
participated in multiple official interviews with job candidates last month for the new majority whip’s
press operation. Scalise has not yet announced who he will name as his communications director.
Sometimes lawmakers rely on lobbyists for strategic advice. But inviting a lobbyist into an interview is
highly unusual. Several ethics lawyers and current and former leadership aides said they have never
heard of a similar arrangement. .... That’s not illegal, and as best as | can tell, it doesn’t violate ethics
rules, but it does reinforce the impression that corporate lobbyists have a direct role in helping run the
place in the Republican-led House. It's an impression obviously rooted in fact. As we talked about a
couple of years ago, when Congress worked on a jobs bill in 2010, the House Republican
leadership huddled with corporate lobbyists. When work on Wall Street reform got underway, John
Boehner and the GOP huddled with industry lobbyists. When Congress worked on health care reform,
Boehner and the GOP huddled with insurance lobbyists. When an energy/climate bill started
advancing, the GOP huddled with energy lobbyists. In 2012, when the STOCK Act was being considered,
the GOP huddled with financial industry lobbyists. Now lobbyists are even sitting in on congressional
job interviews.””

Inspiration - Climate Change

My original inspiration for studying lobbying was the onrushing threat of climate change, and
the government’s failure to do anything to effectively counter it. Scientists and experts have repeatedly
warned that the consequences of climate change will be dire, and the time for serious action is running

7 Steve Benen, “New Majority Whip teams up with corporate lobbyist”, (7 August 2014), online: MSNBC
<http://www.msnbc.com/rachel-maddow-show/new-majority-whip-teams-corporate-lobbyist>.
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out.® They have pointed out for decades that many of the solutions and viable policy changes are
already available, and that it will be vastly more expensive to delay than to make the needed changes

I’lOW.9

Recently Australia and the Amazon have been engulfed in flames, while worldwide greenhouse
gas emissions continues to increase.'® The international goal of staying under 2 degrees Celsius of
warming would already result in terrible outcomes, and it seems like we will exceed that number by
2050 and be several degrees above it by the turn of the next century.™ This will be disastrous.

Adding more heat to the earth adds more power to all the earth’s destructive systems — wild
fires, hurricanes, typhoons, floods, storms, storm surges, tornadoes, drought, and so on.*? Higher
temperatures bring more intensity to disasters and more death.™ On top of this are the second order
threats of climate change, putting hundreds of millions of lives at stake. These threats include wars and
civil wars caused by increased heat, housing loss, and food and water shortages; waves of climate
refugees, and the associated social disorder and authoritarian responses; the increased spread of
disease and pests; spreading dead zones in the ocean linked to acidification and heat waves; the
collapse of other species and mass extinctions; the increase in smoke from wild fires and deaths caused
by air pollution; and declines in crop yield.*

It is difficult to overstate the danger of climate change, since we are sabotaging the very
environment we need to survive. Hundreds of cities, containing millions of people, will be lost if there is
4 degrees of temperature rise, and we are currently on track for that level of warming by 2100." These

ltis highly likely we are already too late to keep climate change under 1.5°C, but there is still a small chance. To
do so, worldwide carbon output has to decline 45% (from 2010 levels) by 2030, and reach net zero by 2050.
Staying under 2°C requires a 25% decline by 2030. Summary for Policymakers, by IPCC, Global Warming of 1.5°C:
an IPCC Special Report on the impacts of global warming of 1.5°C above pre-industrial levels and related global
greenhouse gas emission pathways, in the context of strengthening the global response to the threat of climate
change, sustainable development, and efforts to eradicate poverty (IPCC, 2018) at 12.

? Postponing action on climate change because it might be “expensive” is akin to preventing the firetruck from
stopping in front of your burning house because you’re worried you might need to pay a parking ticket. Future
debt is a thousand times easier to solve than the repercussions of climate change.

1% There has been some decline in emissions since the social distancing due to the Covid-19 coronavirus epidemic
began. However, this decline appears to be a short-term blip, not part of a new trend. No policy initiatives have
been put in place to maintain this reduction once the epidemic passes.

" David Wallace-Wells, The Uninhabitable Earth: Life After Warming (Crown/Archetype, 2019) at 40.

2 Ibid at 78.

2 Ibid.

" For every half-degree of warming, the chance of conflict increase by 10 to 20%. So 4 degrees could mean about
twice as much war, other things being equal. Even keeping to the Paris goal would mean 40 to 80% more war.
Climate change has raised Africa’s risk of war by 10% already, and by 2030 will be causing an additional 393,000
war deaths. The warmer the planet, the more ground-level ozone is produced; at the current rate Americans will
suffer a 70% increase in days with unhealthy smog levels by the end of the century (unless we have
proportionately reduced the use of fossil fuels that create the components of the smog). For every degree of
warming crop yields decline by 10%, so the world is on track for a 40% decline in crop yields by the turn of the
century. Ibid at 7, 49, 96, 97, 98, 101, 125.

' Ibid at 40.
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places will become uninhabitable from a combination of sea level rise, water shortages, and intolerable
outdoor temperatures.®

By the end of the century, the World Bank has estimated, the coolest months in
tropical South America, Africa, and the Pacific are likely to be warmer than the

warmest months at the end of the twentieth century."’

Things can get much worse, especially if a feedback effect accelerates climate change beyond
our direct greenhouse gas output. Such a tipping point risks sending temperatures climbing out of
control.” At 5 degrees, “whole parts of the globe would be literally un-survivable for humans.”*® At 6
degrees New York City would be hotter than present-day Bahrain, and Bahrain would cause
hyperthermia even when sleeping.?’ At 7 degrees, the human body would cook to death in a few hours
in large portions of the equatorial band, especially in the tropics.?* At 11 or 12 degrees, a possibility in a
hundred years, “more than half of the world’s population, as distributed today, would die of direct
heat.”?

Over the last five years climate change has gone from a serious but publicly neglected issue to a
crisis issue widely covered in the media. Yet, despite dire warnings, UN reports and public support for
change, movement towards a carbon-free future remains agonizingly slow. Governments acknowledge
the problem, but continue to do very little; most continue to increase their carbon and methane
output.”® Climate change is a gruelling problem. It is a problem that requires coordinated action on a
local, national and international level. Yet, in many cases experts have found that the necessary policy
changes will save money and lives, improve health and increase economic growth.?* Still, few policies

® When it is 35° C and humid outside for extended periods, it becomes uninhabitable to humans because sweat no
longer transfers heat away from the body effectively. Many cities will experience these conditions by 2100 at 4
degrees of warming. Ibid.

Y Ibid at 41.

¥ For example, one possible feedback loop is the release of massive amounts of methane that is currently frozen
beneath the permafrost.

¥ David Wallace-Wells, supra note 11 at 39.

% Ibid at 40.

*! Ibid at 39.

% Ibid.

2 A large number of countries, including Canada, simultaneously claim to want to prevent climate change while
also planning to increase their extraction and sale of gas and oil. The Production Gap: The discrepancy between
countries’ planned fossil fuel production and global production levels consistent with limiting warming to 1.5°C or
2°C, by SEI, 1ISD, ODI, Climate Analytics, CICERO, and UNEP, 2019 Report (2019) at 2.

*In purely economic terms, Channell calculates that climate change is expected to cost the world economy
between $2 and $72 trillion U.S. by 2060, depending on discount rate and the estimated increase in temperature.
Considering the path we are on, and the difficulty of fixing the repercussions of climate change after the fact, a
discount rate closer to 0, and a temperature raise closer to 4 degrees is likely. This means the loss will approach
$72 trillion. In contrast, fighting climate change will actually save $2 trillion (in addition to pteventing the $72
trillion loss). These savings come from increases in efficiency, reductions in spending on fossil fuels, and co-benefits
of reducing fossil fuel use, including improvement in health outcomes. ENERGY DARWINISM II: Why a Low Carbon
Future Doesn’t Have to Cost the Earth, Global Perspectives & Solutions, by Jason Channell et al, Citi GPS Global
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are enacted, and those that are tend to be too lax.” Witnessing this paralysis, | suspected that lobbying
was one of the key reasons for the lack of progress. This is what first led me to my interest in the
practice and effects of lobbying.

My concern about lobbying and the inability to deal with man-made climate change led me to a
linked but slightly different concern. How does lobbying work within our democracy? Does it benefit or
harm it? Is it helping or sabotaging our ability as a polity to consistently make good decisions? This line
of questioning led to my realization that a deep study of Canadian lobbying needed to be undertaken in

Perspectives & Solutions (Citi, 2015) at 29, 38. The health benefits from reducing Carbon output outweigh the
costs of switching to cleaner energy sources. it is estimated that the total abatement health benefits for Canada
are $307 U.S. per tonne of CO2 reduced by 2050, whereas the cost of the CO2 reduction is $22 per tonne. Multiple
benefits from climate change mitigation: assessing the evidence, by Kirk Hamilton, Milan Brahmbhatt & Jiemei Liu
(Grantham Research Institute on Climate Change and the Environment, 2017) at 46; Kenneth Gillingham & James H
Stock, “The Cost of Reducing Greenhouse Gas Emissions” (2018) 32:4 J Econ Perspect 53-72 at 7. See also, Joseph
E Stiglitz, The Price of Inequality: How Today’s Divided Society Endangers our Future (Vatican City: The Pontifical
Academy of Sciences and the Pontifical Academy of Social Sciences, 2014) at 17.) Jacobson et al.’s comprehensive
study on switching the world over to clean energy by 2050, concluded it will reduce energy costs and use, while
increasing grid stability. Their study includes the use of clean energy for electricity, transportation, building
heating, building cooling, industry, agriculture, forestry, fishing, and the military. “Our studies on grid stability find
that the countries, grouped into 24 regions, can match demand exactly from 2050 to 2052 with 100% WWS [wind
water solar] supply and storage. ... Worldwide, WWS energy reduces end-use energy by 57.1%, aggregate private
energy costs from $17.7 to $6.8 trillion/year (61%), and aggregate social (private plus health plus climate) costs
from $76.1 to $6.8 trillion/year (91%) at a present value capital cost of ~$73 trillion. WWS energy creates 28.6
million more long-term, full-time jobs than BAU [business-as-usual] energy and needs only ~0.17% and ~0.48% of
land for new footprint and spacing, respectively. Thus, WWS [wind water solar] requires less energy, costs less, and
creates more jobs than does BAU [business-as-usual].” Mark Z Jacobson et al, “Impacts of Green New Deal Energy
Plans on Grid Stability, Costs, Jobs, Health, and Climate in 143 Countries” (2019) 1:4 One Earth 449-463 at 449.
Burke et al. estimate that the average income in the poorest 40% of countries will be 75% less by 2100, relative to
a world without climate change. They predict that average incomes in developed countries will stay relatively flat.
This prediction for developed economies seems rosy compared to other estimates, the large costs of climate
change and the increase in natural disasters. As we are learning from the Covid-19 coronavirus pandemic, our
economies are not as resilient to disasters as we would have hoped. Marshall Burke, Solomon M Hsiang & Edward
Miguel, “Global non-linear effect of temperature on economic production” (2015) 527:7577 Nature 235-239 at
238. Businesses consistently argue that fighting pollution is too expensive, but routinely overestimate the costs of
compliance while understate the benefits. Pollution controls often offer direct economic benefits, even helping the
business that enacts them, as well as huge knock-on social benefits. These benefits include health improvements,
an increase to the standard of living, better cognitive and school performance, and reduced crime. For example,
the net benefits from EPA regulations in the U.S. are $195.8 to $705.7 billion a year, and the costs of compliance
only $54.1 to $64.8 billion. 2017 Draft Report to Congress on the Benefits and Costs of Federal Regulations and
Agency Compliance with the Unfunded Mandates Reform Act, by Office of Management and Budget (United States
of America: Office of Management and Budget, Office of Information and Regulatory Affairs, 2017) at 10;
Overestimating the Costs of Compliance with Environmental Regulation, Policy Brief, by Pomme Arros & Michelle
Brownlee, Policy Brief (Sustainble Prosperity, 2015) at 7; George van Leeuwen & Pierre Mohnen, “Revisiting the
Porter hypothesis: an empirical analysis of Green innovation for the Netherlands” (2017) 26:1-2 Econ Innov New
Technol 63-77 at 64 & 74.

> For example Canada’s carbon tax and dividend is set to rise to $50 per tonne of carbon output. Canada’s
Ecofiscal Commission determined it will need to rise to $210 to meet the 2030 carbon reduction targets. Bridging
the Gap: Real Options for Meeting Canada’s 2030 GHG Target, by Canada’s Ecofiscal Commission (Canada’s
Ecofiscal Commission, 2019) at 18.
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its own right. Such a study would help us understand how lobbying does and should fit into our
democracy. It would establish a basis for further work on democracy, climate change, and other
essential issues in the future. To honour my initial motivation and concern, | have tried to keep a focus
on climate change and pollution by using examples from these areas when possible.

Example: U.S.: Oil Industry & Deepwater Horizon

“[T]he national commission appointed to investigate the giant oil spill in the Gulf of Mexico in 2010
found that BP failed to adequately supervise Halliburton Company's installation of the deep-water oil
well even though BP knew Halliburton lacked experience in testing cement to prevent blowouts and
hadn't performed adequately before on a similar job. In short, neither company had bothered to spend
enough to ensure adequate testing of the cement. Meanwhile, the Minerals Management Service of
the Department of the Interior (now renamed the Bureau of Ocean Energy Management, Regulation,
and Enforcement) had not adequately overseen the oil and oil-service companies under its watch
because it had developed cozy relationships with them. The revolving door between the regulator and
the companies it was responsible for overseeing was well oiled.”*®

“While most of the spill’s acute effects — oil soaked birds, beaches slick with crude — have dissipated,
Boesch says some contamination persists. “Areas in the deep water near the site of the blowout still
have some level of contamination of oil in the sediment,” he says. “It just takes a long time, once that
material is in the sediment, to degrade because of the lack of oxygen.” That lingering pollution has
consequences near the site of the spill, particularly on the delicate microbiomes that are the building
blocks of ocean life. A 2018 study led by a microbial ecologist at the University of Southern Mississippi
found that biodiversity had been reduced in areas that had been affected by the spill, compared with
areas that had not been exposed to the oil. A relatively small amount of the spilled oil washed onshore.
But in fragile coastline areas in Louisiana and Mississippi, oil killed off the plants that had been holding
the wetlands together. In 2016, scientists from the US Geological Survey published work showing how
petroleum exposure from the BP spill increased the recession of the shoreline as vegetation died at the
roots. “There are wetland areas that were oiled and died and they aren’t recovering and they just
won’t recover,” Boesch says.

And for long-lived marine animal populations, the oil spill has been deadly. Up to 167,600 turtles from
five endangered species were estimated to have been killed as a result of the spill, according to an
assessment by the National Oceanic and Atmospheric Administration. The contamination contributed
to the Gulf of Mexico’s largest and longest dolphin die-off, and research points to lasting reproductive
issues among the region’s population. ....

[I]n June 2018, President Donald Trump issued an executive order that undid protections put in place
by Obama, handing more control of drilling safety to the states while making enhancing “America’s
energy security” a top policy goal. Additional changes to federal regulations would roll back protections
put in place in the aftermath of the Deepwater Horizon disaster. Revisions to the Well Control Rule,
implemented in 2016, would loosen third-party oversight of safety mechanisms like blowout
preventers, which automatically seal leaking undersea wells. In the Deepwater Horizon explosion, a
design flaw in its blowout preventer prevented it from working as intended.”?’

Evidence that Lobbying is Holding Back Action on Climate Change
Since the question of climate change has been relegated to examples throughout the
dissertation, | will take a moment here to collect and summarize some of the evidence that lobbying is

*® Robert B Reich, Saving Capitalism: For the Many, Not the Few, first ed (New York: Knopf, 2015) at 83.
7 Annie Ma, “Nine years later, the BP oil spill’s environmental mess isn’t gone”, (19 April 2019), online: Mother
Jones <https://www.motherjones.com/environment/2019/04/deepwater-horizon-bp-oil-spill/>.
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holding back deeper reforms regarding climate change and carbon reduction. This section is not
necessary for understanding the thesis. Readers who have no interest in climate change might want to
proceed straight to the next major section: Argument and Layout of the Thesis, p. 14.

There is good evidence that lobbying, and the associated structures that support lobbying
(covered in chapter 2), are a key factor in blocking anti-climate change regulation and legislation.? The
effectiveness of lobbying is visible in its stymying action on climate change in the U.S.; the success of the
climate-change denial campaigns; and the Canadian fossil fuel industry’s deep ties to the government.

Stymying Action on Climate Change in the U.S.

There is a clear pattern of industry sabotaging government action against climate change in the
U.S.% Brulle’s recent study found that U.S. industry has invested more than $2 billion on climate
lobbying at the federal level since 2000.%° This lobbying spiked when there was a chance that Congress
might pass a bill intended to prevent climate change. He found that clean energy and environmental
groups were outspent on climate lobbying roughly 10 to 1 by the fossil fuel, utility and transportation
industries.>! Business has been successfully using lobbying and campaign donations to convince
legislators that action on climate change is unpopular, when it is actually popular.®* Lobbying has not

% Theda Skocpol & Alexander Hertel-Fernandez, The Koch Network and the Rightward Shift in U.S. Politics
(Chicago, 2016) at 34.
% In addition to its federal lobbying, the oil industry lobbies heavily on the state level. For example, it spent $47
million on misleading ads to kill two state initiatives. The initiative in Washington would have imposed a low
carbon tax. The one in Colorado would have extended the set-back for oil and gas wells. David Roberts, “Big Oil is
using brute financial force to kill 2 state sustainability initiatives”, (26 October 2018), online: Vox
<https://www.vox.com/energy-and-environment/2018/10/26/18026074/koch-industries-bp-colorado-
washington-fracking-carbon-tax>.
% Robert J Brulle, “The climate lobby: a sectoral analysis of lobbying spending on climate change in the USA, 2000
to 2016” (2018) 149(3) Clim Change 289-303 at 295. See also, America Misled: How the fossil fuel industry
deliberately misled Americans about climate change, by John Cook et al (Fairfax, VA: George Mason University
Center for Climate Change Communication, 2019) at 4.
*' Robert J. Brulle, supra note 30 at 297.
32 Fernandez, Mildenberger and Stokes found that Congressional staffers on both sides of the aisle consistently
underestimated their constituents’ support for climate regulations. The staffer’'s misperception about the
popularity of climate change mitigation policies was increased by greater contact with business lobbying, greater
contact with conservative interest groups, and a greater reliance on corporate donations. Democratic staffers
underestimate support by 5%, Republican staffers by 31%. Alexander Hertel-Fernandez, Matto Mildenberger &
Leah C Stokes, “Legislative Staff and Representation in Congress” (2019) 113:1 Am Polit Sci Rev 1-18 at 11.
“In the United States, the oil and gas industry spent an industry record $175 million in 2009 lobbying the
U.S. government in order to influence the country’s climate change bill that ultimately failed to pass
through Senate. In another case the furious lobbying that took place in Washington D.C. around the
ratification of the Kyoto Protocol shows how influencing national governments can impact global climate
change policies. ... the Center for Responsive Politics said that the “industry helped to kill implementation
of the Kyoto Protocol on climate change, which would have forced the U.S. to reduce its use of fossil
fuels.”
Corporations, Climate and the United Nations: How Big Business has Seized Control of Global Climate Negotiations,
by Sabrina Fernandes & Richard Girard, Zotero (Ottawa, Canada: Polaris Institute, 2011) at 7; The Climate
Deception Dossiers Internal Fossil Fuel Industry Memos Reveal Decades of Corporate Disinformation, by Kathy
Mulvey & Seth Shulman (Union of Concerned Scientists, 2015) at 2; Mike De Souza, “Google drops secretive group
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only been a factor in the failure of major climate-change prevention initiatives in the U.S; it is also
responsible for the rollback of environmental regulations intended to reduce carbon output, the
implementation of policies to increase fossil fuel extraction, and the drafting of regulatory changes
intended to increase fossil fuel use.** Moreover, despite the need to reduce fossil fuel use, fossil fuel
companies continue to receive billions in yearly governmental subsidies.**

Success of Climate-Change Denial Campaigns

Exxon and the fossil fuel industry’s decades-long campaign to deceive the public and officials
about climate change has recently received some publicity, but far less than it deserves.® Their tactics
included using direct lobbying, fake citizen groups, and deceptive studies to manufacture doubt and
distrust of the science of climate change.* Often they pretended to support attempts to regulate
greenhouse gases in public while funding lobbying and deceptive publicity activities to sabotage those
very efforts. The misinformation campaigns have successfully delayed climate action. The fossil fuel
industry has also been successful at lobbying to weaken and undermine international agreements on
climate change.?” These efforts are not minor; they were a joint effort costing billions, enacted by a

over climate change stance”, Tor Star (1 November 2014), online:
<http://torontostar.newspaperdirect.com/epaper/viewer.aspx>; Robert J. Brulle, supra note 30 at 295.

* Robert J. Brulle, supra note 30 at 290; John Nichols, “For Scott Pruitt’s EPA, Climate-Change Denial Is Mission
Critical” The Nation (30 August 2017), online: <https://www.thenation.com/article/for-scott-pruitts-epa-climate-
change-denial-is-mission-critical/>; Jimmy Tobias & Jesse Coleman, “Interior Department Is Filled With Ex-Lobbyists
Who Are Cozy with Their Former Employers, New Ethics Complaint Shows”, (20 February 2019), online: The
Intercept <https://theintercept.com/2019/02/20/interior-department-ethics-violations/>; Jimmy Tobias, “New
Documents Reveal the Extent of Industry Influence on Ryan Zinke’s DOI”, (12 November 2018), online: Pac Stand
<https://psmag.com/environment/new-documents-reveal-extent-of-industry-influence-on-ryan-zinke-led-doi>.

** For example, in Canada the federal government bought the Kinder Morgan pipeline for $4.5 billion, which is a
nice payout for a project the company was having trouble finishing. The government’s subsequent financial offer
to outside investors included indemnified for any delays induced by provincial or municipal governments — another
significant subsidy. In the U.S., direct oil subsidies range between $20 billion per year to as high as $113 billion per
year. This does not include the costs of policies and military conflicts that often focus on controlling or stabilizing
the global oil supply. “None of the estimates for these subsidies include the transactional costs of climate change,
pollution and etc. which have yet to be fully assessed and are currently only paid for via individual human
suffering.” Bruce A Kibler & Kathleen V Kibler, “Corporate Lobbying — The Tradeoff Between Payback,
Accountability/Responsibility, and Democracy” (2016) 13:1 J Leadersh Account Ethics, online:
<https://articlegateway.com/index.php/JLAE/article/view/1928> at 110.

* John Cook et al, supra note 30 at 4; See also, Naomi Oreskes & Erik M Conway, Merchants of Doubt: How a
Handful of Scientists Obscured the Truth on Issues from Tobacco Smoke to Global Warming (Bloomsbury Publishing
USA, 2010); Shannon Hall, “Exxon Knew about Climate Change Almost 40 Years Ago” Sci Am (26 October 2015),
online: <http://www.scientificamerican.com/article/exxon-knew-about-climate-change-almost-40-years-ago/>;
Kevin Grandia, “Exxon’s $2.4 Million Ventriloquist Act”, (26 September 2006), online: DeSmogBlog
<https://www.desmogblog.com/exxons-3-million-ventriloquist-act>.

% Naomi Oreskes & Erik M. Conway, supra note 35; Shannon Hall, supra note 35; Kevin Grandia, supra note 35;
John Cook et al, supra note 30 at 5.

* “In the Canadian case, the powerful oil and gas lobby which have numerous links to the government of Stephen
Harper, contributes to Canada’s abysmal record in the UNFCCC [United Nations Framework Convention on Climate
Change] process of blocking any meaningful policies and initiatives.” Sabrina Fernandes & Richard Girard, supra
note 32 at 7; Kathy Mulvey & Seth Shulman, supra note 32 at 2; Mike De Souza, supra note 32; Robert J. Brulle,
supra note 30 at 295.
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network of some of the world’s most powerful corporations with the direct support and funding of a
number of billionaires. In their efforts to sabotage pollution regulations, the oil industry’s managers and
shareholders have profited, while lowering the health and standard of living of everyone else.*® Later
generations will look back at this sabotage of climate action and judge us on harshly.

The Fossil Fuel Industry’s Deep Ties to the Canadian Government
In Canada, the fossil lobby continues to exercise a great deal of influence.* For example,
lobbyists from the industry groups, primarily oil and gas, met “224 times with the Senate on new

7% The Canadian oil

environmental assessment law, while environmental groups had just 36 meetings.
and gas industry includes seven of the top ten largest global companies. “The 2012 annual revenue
($2.534 trillion) of these 7 companies is greater than the GDPs [sic] of Russia ($2.38 trillion)”**. The oil
and gas industry lobbies the government more than any other industry, and vastly out-lobbies

environmental groups.*
Examining the full seven-year period from January 4, 2011 to January 30, 2018, we
found that [t]he fossil fuel industry in Canada recorded 11,452 lobbying contacts

with government officials... The fossil fuel industry also lobbied the federal

%8 “Because the oil and coal companies that use their money to influence environmental regulation, we live in a
world with more air and water pollution, in an environment that is less attractive and less healthy, than would
otherwise be the case. The costs show up as lower standards of living for ordinary Americans, the benefits as
higher profits for the oil and coal companies.” Joseph E Stiglitz, The Price of Inequality: How Today’s Divided Society
Endangers Our Future (500 Fifth Avenue, New York, NY 10110: W. W. Norton & Company, 2012) c 4, s A distorted
economy—rent seeking and financialization—and a less well-regulated economy; For some of the many co-
benefits from climate change mitigation, see Kirk Hamilton, Milan Brahmbhatt & Jiemei Liu, supra note 24 at 57.

3 “Eor example, over the past four years 17 out of the 36 corporations and industry associations have lobbied the
federal government on taxation laws that apply to their projects or the industry. ... 27 have lobbied on climate
change policies and regulations as they affect the oil industry. Looking further into the topics and policies that
these six corporations have been targeting, connections can be made to recent policy decisions. For example, Bill
C-38 sets out to change over 70 laws, including many environmental and regulatory laws which will benefit the
petroleum industry.” Daniel Cayley-Daoust & Richard Girard, supra note 2 at 6.

*® Sharon | Riley & Sarah Cox, “Industry responsible for 80 per cent of Senate lobbying linked to Bill C-69”, (13 June
2019), online: The Narwhal <https://thenarwhal.ca/industry-responsible-for-80-per-cent-of-senate-lobbying-
linked-to-bill-c-69/>.

M “These leading corporate players include Royal Dutch Shell (Parent of Shell Canada, ranked #1), ExxonMobil
(Parent of Imperial Qil, ranked #2), BP (ranked #4), Sinopec (ranked #5), China National Petroleum Corporation
(Parent of PetroChina ranked #6), Chevron (ranked #8), and ConocoPhillips (ranked #9).” “Together these 27 [oil]
companies and 8 [oil] industry associations registered 2,733 communications with DPOHs in the Government of
Canada between July 2008 and November 2012. .... This rapid [121% in a year] increase in officially recorded
lobbying by CAPP [Canadian Association of Petroleum Producers] coincides with a major public relations push in
print, television and online advertising designed to counter increasing opposition to the tar sands.” Daniel Cayley-
Daoust & Richard Girard, supra note 2.

2 “When compared to other resource industry groups, including the forestry, automotive and renewable energy
industries, fossil fuel industry associations are far more active in lobbying activity.” Nicolas Graham, William K
Carroll & David Chen, supra note 2 at 6; See also, Maclean’s, “The top lobby groups in Ottawa - Canada -
Macleans.ca”, (5 December 2013), online: Maclean’s <https://www.macleans.ca/news/canada/the-top-lobby-
groups-in-ottawa/>; Daniel Cayley-Daoust & Richard Girard, supra note 2 at 3.

11



Introduction Dan Gold

government at rates five times higher than environmental non-governmental

organizations (ENGOs).*

In the provinces that rely heavily on fossil fuel extraction, lobbying by the energy industry seems
to get energy companies most of what they want. Even under the Trudeau government, specifically
elected on a carbon reduction pledge, the fossil fuel industry wields vast influence through lobbying and
established connections to senior bureaucrats.

Once Trudeau was elected, however, the focus of lobbying shifted away from
parliamentarians and toward senior public servants or mid-level staff. ... This pattern
of shifting focus points toward a “deep state” whereby key government institutions
and actors become integrated with private firms and interest groups that together
co-produce regulation and policy. This pattern is concerning as it indicates that the
influence of industry actors—like those in the fossil fuel sector—are likely to far
outlast election cycles and potentially the stated platforms of elected officials and
may undermine processes for meaningful consultation with First Nations peoples.**

Historically, Canada has shown little will for environmental enforcement, which is likely deeply related
to lobbying and industry influence.” It is hard to reconcile reaching the needed reduction in carbon
output with the current influence of the oil companies.*

There is strong evidence that lobbying is an integral part of the failure to address the climate
change crisis. In political decision-making, it is difficult to prove that any individual policy would be
significantly different but for the lobbying. It is equally difficult to take into account the myriad of
political decisions and show that they are consistently the result of lobbying inputs of particular
interests, especially when so many factors go into the political calculus and its outcomes. Yet, the
pattern is visible. It is hard to imagine that so many of these attempts to do more would have failed

* Nicolas Graham, William K Carroll & David Chen, supra note 2 at 6.

“ “Among the top 10 senior government bureaucrats who remained in their positions after the change in
government, their annual contacts with the fossil fuel industry rose from an average of 144.5 contacts under
Harper to 228.5 under the Trudeau government.” Ibid.

* For example, in 2004, Canada fined Petro-Canada only $290,000 for the Terra Nova 1,000 barrels oil spill. In
contrast, in 2011, Brazil fined Chevron $17,300,000 (U.S.) for a 3,600-barrel oil spill. Ainslie Cruickshank, “Critics
slam Canada’s response to Volkswagen emissions scandal, three years after it was discovered”, thestar.com (16
September 2018), online: <https://www.thestar.com/vancouver/2018/09/16/canada-has-failed-to-charge-
volkswagen-three-years-after-discovery-of-emission-cheating-vehicles.html>; For a deep investigation of Canada’s
inadequate environmental law and enforcement, see David R Boyd, Unnatural Law: Rethinking Canadian
Environmental Law and Policy (UBC Press, 2011).

* “In this time of climate crisis, transitioning away from fossil fuels in a rapid, democratic and socially just manner
is required. If we do not acknowledge and address the influence that the fossil fuel industry holds over government
policy, we will not be able to take the steps necessary to adequately address the crisis with the urgency it
requires.” Nicolas Graham, William K Carroll & David Chen, supra note 2 at 7.
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were it not for the billions spent on advertising, think tanks, lobbying, and the other deceptions used to
sabotage the efforts of better-meaning people.

| believe that lobbying reform would be a great contribution to handling the climate crisis. The
reforms | propose at the end of this dissertation should lead to policies that better match the priorities
of Canada’s population and civil society, and are less favourable to the preferences of the oil industry
and other large business interests. Climate change is an area where the general population shows more
concern and moral fortitude than the wealthy corporate elite. The 1% seem to prefer to focus on how
much money they can make now, rather than the long-term consequences of their actions. Robust
lobbying reform should help bring government policies in line with democratic principles. It will help
increase the odds of our long-term survival and flourishing on this planet. To this end, | hope that
climate activists and others investing in our future will find some use for this work.

Example: Canada: Oil Industry & Kinder Morgan Pipeline

“From January 4, 2011 to January 30, 2018, 11,452 lobbying contacts (just over six contacts per working
day) were recorded between the fossil fuel industry and [Canadian] federal government officials. The
level of access to public office holders enjoyed by the industry is unparalleled. Oil and gas industry
associations, which are central to the network of lobbyists, are far more active in lobbying federally
than other resource and manufacturing associations while the amount of lobbying by environmental
non-governmental organizations (ENGOs) pales in comparison. The bulk of these lobbying efforts,
moreover, are carried out by a few large corporations (and industry associations representing the
major players) that control much of this economic sector and therefore have the resources for
permanent campaigns. The concentration in lobbying closely mirrors the ongoing concentration of
fossil capital. Likewise, a handful of state organizations and state officials are the target of most
lobbying by the fossil fuel industry. Therefore, the network, at its core, amounts to a “small world” of
intense interaction among relatively few lobbyists/organizations and the designated public office
holders in select centres of state power who are their targets."47

“The NEB eventually approved the [Kinder Morgan] pipeline, on May 29, 2016, while Prime Minister
Justin Trudeau gave the green light on November 29, 2016. In the lead-up to these 2016 decisions we
find comparatively lower, but still extensive, lobbying contacts. In the year prior to Trudeau’s
announcement, Kinder Morgan Canada initiated 54 lobbying contacts with ministry representatives. ...
That the fix was in for the pipeline to proceed in advance of the official public approval was revealed by
National Observer investigative journalist Mike De Souza. Documents obtained through freedom of
information as well as interviews with public officials allowed De Souza to reveal that at an internal
government meeting in Vancouver on October 27 — more than a month before the final decision on the
pipeline was announced — Erin O’Gorman, associate deputy minister of natural resources, instructed
government bureaucrats to “give cabinet a legally sound basis for saying ‘yes’” to the Trans Mountain
project. In the meantime, Trudeau’s government continued to claim that they had yet to come to a
final decision and were consulting in good faith with First Nations. As Gutstein also reports, Kinder
Morgan lobbied O’Gorman four times over the year, including one contact two weeks before the
meetin§8in Vancouver, while her boss, deputy minister Bob Hamilton, was lobbied by the oil giant six
times.”

* Ibid at 50.
8 Ibid at 48.
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Argument and Layout of the Thesis
This section discusses the central argument and layout of the thesis. Following that, there is a
quick overview that lists the major headings of each chapter.

The central argument of this thesis is that lobbying can and should be more strictly regulated.
This would align with Charter values, provide many benefits to democracy, increase equality, and open
more room for citizen voices.

The thesis is divided into four main sections consisting of a total of 10 chapters. Section 1 covers
the state of lobbying, and sets the groundwork for the argument. It consists of chapters 1 to 5. Section 2
presents a normative framework for evaluating lobbying regulations. It consists of chapter 6. Section 3
covers the legal frameworks for evaluating lobbying law. It consists of chapters 7 and 8. Section 4
discusses future lobbying reforms. It consists of chapters 9 and 10.

Chapter 1 begins with a comparative description of lobbying regulations in Canada and the U.S.
It discusses the Canadian Lobbyists’ Code of Conduct, and compares the Canadian regulations to those in
the U.S. and the E.U. It outlines the relevant political structural differences relevant to lobbying between
Canada and the U.S. This chapter provides an understanding of the current regulatory situation.

Chapter 2 presents several theories and approaches for understanding the practice of lobbying.
It draws on the American experience with lobbying to help illuminate the situation in Canada. It analyses
the relative roles and participation of businesses and citizen groups in lobbying, and the role lobbying
plays in governance. It discusses the disclosure and the corruption heuristics of lobbying regulation. It
provides evidence that lobbying has a significant impact on government decision-making. Understanding
this phenomenon allows for careful consideration of arguments about lobbying’s beneficial and
corrosive effects on Canadian democracy. The analysis of these arguments prepares the reader for the
inquiry into how lobbying might best be regulated to better promote the public interest.

Lobbying has three key justifications. It (i) is traditionally an important part of democratic
governance, (ii) citizens have a right to petition their government, and (iii) it provides vital information
to government. These factors carry considerable weight, yet lobbying creates a number of serious
problems.

Chapter 3 lays out six fundamental concerns with lobbying: (i) lobbying disproportionately
advantages business organizations; (ii) it favours the policy preferences of the wealthy and causes a
misalignment of representation; (iii) it creates an information framing bias; (iv) it increases inequality; (v)
it favours the status quo; and (vi) it otherwise corrupts democracy. These concerns form the core
argument of the dissertation: that lobbying as it is currently practiced is deeply damaging to democracy,
and it should be more strictly regulated.
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Chapter 4 examines campaign financing. It shows how power and influence flow through a
combination of political donations and lobbying. The chapter establishes the mirror principle of lobbying
and campaign finance (the mirror principle), which states that the fields of lobbying and campaign
financing are inherently similar, and share regulatory and jurisprudential links. The mirror principle is an
important support of the core argument of the thesis, and underlies the approach taken in the later
chapters in evaluating potential Charter challenges to lobbying regulations. The chapter also considers
the differences between Canada’s stringent campaign finance regulations and the looser regulations in
the U.S. It covers the influence of campaign finance donations on governmental decision-making, and
the six concerns about unregulated campaign finance donations (which mirror the concerns about
unregulated lobbying). This illuminates the need for regulations controlling campaign donations, and the
chapter lays out how these lessons apply to the regulation of lobbying.

Chapter 5 discusses my findings from qualitative interviews of lobbyists and officials. This
chapter compares my findings with the more extensive quantitative interviews conducted in Regulating
Lobbying: A Global Comparison®. My survey includes additional questions related to lobbying,
regulation, lobbyists, campaign donations, and influence. The results of the interviews reinforce some of
the points raised in earlier chapters, and provide a deeper understanding of how the interviewees view
the lobbying process.

Chapter 6 presents a number of political theories, including those of Rawls and Dworkin, which
justify the restriction and legal control of lobbying. It considers Bakan’s> view of the nature of the
corporation’s personality; Kuhner’s*" ideal of separating business and state; and Akerlof and Shiller’s>
view of fraud and deception as inherent aspects of an unregulated marketplace. The theories confirm
the importance of citizen equality and of limiting the pull of market forces on political decision-making.
The theories provide justification for rules that distinguish between the lobbying of citizen groups and
that of businesses. The chapter concludes with an examination of how lobbying is feeding an inequality

spiral into plutocracy. These factors all build support for a more robust regulation of lobbying.

In chapter 7 the thesis looks at a number of key court cases related to lobbying regulation. It
investigates the Supreme Court jurisprudence on campaign finance law, and applies the mirror principle
to show how the Court might treat a s. 2 Charter challenge to more robust lobbying regulations. It
considers in what circumstances the regulations might be upheld under s. 1. It then performs a skeleton
s. 1 evaluation based on Harper v. Canada (Attorney General).>* This evaluation demonstrates that the
robust lobbying restrictions recommended in Chapter 10 are likely to survive a freedom of expression or
freedom of association Charter challenge.

9 Raj Chari, John Hogan & Gary Murphy, supra note 2.

*% Joel Bakan, The Corporation: The Pathological Pursuit of Profit and Power (Place of publication not identified:
Robinson Publishing, 2005).

>t Timothy K Kuhner, “The Separation of Business and State” (2007) 95 Calif Law Rev 2353.

> George A Akerlof & Robert J Shiller, Phishing for Phools: The Economics of Manipulation and Deception
(Princeton University Press, 2015).

>3 Harper v Canada (Attorney General), [2004] 1 SCR 827.
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Chapter 8 investigates the deep Charter principles related to the s. 3 democratic rights and how
they apply to robust lobbying regulations. This chapter argues that robust lobbying regulations would
match with these Charter values. It maintains that legislation of the type proposed in the thesis are likely
to pass a s. 3 Charter challenge. The chapter concludes with a look at why the Court should adopt a
structural approach to cases involving democratic rights.>

Chapter 9 presents twelve proposed principles of lobbying reform that should factor into robust
lobbying legislation. The twelve principles set guideposts for lobbying reform, so that it can be designed
to channel private political influence into a more democratic process , thereby offering the benefits of
lobbying while curbing its deleterious impacts. These principles are supported by the normative
framework established in chapter 6, and justified by the problems with the current lobbying practices,
as covered in chapter 3. They take into account the success of Canadian campaign regulations and the
failings of the U.S. campaign finance system, as covered in chapter 4. They build upon the deep Charter
principles covered in chapters 8, and should pass Charter scrutiny, as covered in Chapter 7.

The twelve principles of lobbying reform are: (1) to control the hydraulic pressure of private
influence; (2) enhance democracy; (3) prevent corruption; (4) prevent the appearance of corruption; (5)
improve the quality of information; (6) maintain political neutrality; (7) enhance political equality; (8)
advantage citizen groups; (9) advantage collective goods; (10) separate business and state; (11)
empower the disadvantaged; and (12) promote stronger transparency.

Chapter 10 concludes the thesis with an in-depth look at two specific reforms: limits to business
lobbying and support for citizen lobbying.

Lobbying reform will not ensure that Canada makes wise decisions about its environmental
health, climate change, inequality, democratic reform, or long-term stability. It would, however, mean
that the population would have more say in these decisions. To trust democracy is to trust that the
public will come to the right decisions, within the confines of robust Charter rights and good democratic
processes. Barring the rule of philosopher-saints, we must recognize that democracy is something to
aspire to: it is the least-worst system. There are always those who argue for a disproportionate say for
the wealthy and connected — that we should let the rich or the large businesses have their way. It seems
that in every generation we have to remind ourselves that plutocratic and authoritarian governance is
not better, no matter the short-term temptation. Such governments almost always come to show
callous disregard for the average citizen, a disdain for human rights, and contempt for the rest of the
world we live in. Those who rise to the top in autocracies are generally cruel, selfish, and exploitative.
They are often willfully ignorant and woefully misinformed, and eventually push the bureaucracy to be
the same.

>* The structural approach posits that in cases involving components of democracy, the healthy structure of
democracy as a whole must be of concern. It is not just a matter of individual rights; there is an interest in
maintaining the mechanisms that make the democratic system function.
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We need healthy democracy, as does the planet as a whole. It is our best chance to survive and
flourish. It is our only hope for maintaining our rights and dignity as individuals and humans. We need to
reinvigorate the health of our democracy, and to do so we need to bring lobbying under better control.

Note: For the sake of clarity, | have generally used “he” when referring to a lobbyist, and “she” when
referring to an official throughout this work. This lines up with the fact that the last two Commissioners
of Lobbying were women.

Example: U.S.: Oil Industry Get Protests of Oil and Gas Infrastructure Criminalized

“The American Fuel & Petrochemical Manufacturers, a powerful lobbying group that represents major
chemical plants and oil refineries, including Valero Energy, Koch Industries, Chevron, ExxonMobil, and
Marathon Petroleum, has flexed its muscle over environmental and energy policy for decades. .... The
group is now leveraging its political power to criminalize protests of oil and gas infrastructure. In an
audio recording obtained by The Intercept, the group concedes that it has been playing a role behind
the scenes in crafting laws recently passed in states across the country to criminalize oil and gas
pipeline protests, in response to protests over the Dakota Access pipeline. The laws make it a crime to
trespass on public land used for “critical infrastructure,” impose a fine or prison time for violators, and
hold protesters responsible for damage incurred during the protest. Many of the laws also carry heavy
fines to groups and individuals who support such demonstrations.”

Overview of the Major Headings of Each Chapter

This section presents an overview of the thesis by listing the major topics of each chapter. The
major headings of each chapter are capitalized, and the important sub-headings are in brackets in a
lighter colour after the related major heading.

Section 1: The State of Lobbying
1. Canadian Lobbying Laws and Regulations — History of Lobbying Regulations; Lobbying Regulations
in Canada and the U.S. (the Canadian Lobbyists’ Code of Conduct, a comparison summary of the
lobbying acts of the two countries, and the regulations in the E.U.); Structural Political Difference
that Impact the Practice of Lobbying (similarities, differences, and the Canadian Senate).

2. Understanding Lobbying in Canada and the United States — Understanding Lobbying (lobbying is
increasing, the three prime justifications for lobbying, what lobbyists do) Four Approaches to
Understanding Lobbying (the insider-outsider approach, the disclosure versus corruption approach,
the four pressures approach, the hydraulic force approach); Government Created Lobbying;
Canadian Lobbying Statistics; Transparency and Lobbying (four levels of transparency, disclosure-
corruption heuristics and transparency, advantages of lobbying transparency, disadvantages of
lobbying transparency); The Effectiveness of Lobbying (why lobbying effect on legislation is hard to
detect, studies show that lobbying is influential, benefits to business organizations, greater focus on
low salience areas and regulations).

> Lee Fang, “Oil Lobbyist Touts Success in Effort to Criminalize Pipeline Protests, Leaked Recording Shows”, (19
August 2019), online: The Intercept <https://theintercept.com/2019/08/19/0il-lobby-pipeline-protests/>.
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3. The Six Concerns about Lobbying — Concern |: Lobbying Disproportionately Advantages Businesses;
Concern |l: Misalignment with Popular Opinions; Concern lll: Lobbying Creates an
Information/Framing Bias; Concern IV: Lobbying Increases Inequality; Concern V: Lobbying Favours
the Legislative Status Quo; Concern VI: Lobbying Corrupts Democracy.

4. Private Campaign Financing & Lobbying — The Mirror Principle of Lobbying and Campaign Financing
(operating at the core of democracy, operational link between lobbying and campaign
contributions, similarities — theoretical, similarities — regulatory, similarities — the mirror principle);
Regulation of Campaign Financing in Canada; The Contrasting Practice of Campaign Contributions in
the U.S.; The Influence of Campaign Contributions; The Six Concerns about Unregulated Campaign
Financing; The Canadian Experience.

5. Qualitative Interviews — Overview of Interviewees; Comparison of Findings from Regulating
Lobbying: a Global Comparison; My Questions (questions about lobbying, questions related to
regulation, questions about lobbyists, questions related to campaign donations, questions related
to influence, additional comments).

Section 2: A Normative Framework for Evaluating Lobbying Regulations

6. A Democratic Normative Framework for Evaluating Lobbying Regulations — Rawls and Dworkin on
Political Equality; Profit Motivated Corporate and Public Interest Citizen Lobbying (business
lobbying versus citizen lobbying, business interests pursue private goods, citizen organizations
pursue collective goods, the overlap between private goods and collective goods); The Nature of
the Corporate Lobbying (corporate personality, externalities, corporate personality and lobbying);
The Separation of Business and State; The Nature of the Unregulated Marketplace — Phishing for
Phools (phishing is a natural aspect of the marketplace, need for government to actively regulate,
applying the lessons about phishing to lobbying); Inequality and Lobbying (economic inequality is
rising, economic inequality is a risk to democracy, economic inequality is an outcome of policy
decisions, lobbying feeds the inequality spiral, inequality, private goods, collective goods, and
lobbying).

Section 3: A Legal Framework for Evaluating Lobbying Law

7. Canadian Charter Section 2 — Canadian Lobbying Cases; American Jurisprudence; The Mirror
Principle of Lobbying and Campaign Financing; S. 2(b) — Freedom of Expression (s. 2(d) — freedom of
association); Principles from Harper and Libman (s. 1 — applying Charter principles, political equality
and fairness in healthy democracy (principles 1 & 2), affluent cannot set guideposts of political
choices (principle 3), limiting expression of some to help many others (principle 4), enhancing
democracy (principle 5), supporting electoral laws and equality (principle 6), hearing all points of
view (principle 7), perception of fairness and confidence in democracy (principles 8 & 9), disclosure
(principle 10), differences from campaign finance principles); S. 1 — Deference to Parliament; S. 1 —
Skeleton Evaluation Based on Harper.
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10.

Canadian Charter Section 3 — S. 3 (interpretation of the right to vote); Deep Democratic Principles
(constitutional principles, federalism, substantive democracy, rule of law and legitimacy, respect for
minorities, s. 3 principles, s. 3 principle: respect cultural & group identities, s. 3 principle: right to
meaningful participation, s. 3 principle: right to be informed, s. 3 principles: equality & fairness, s. 3
principles: anti-corruption & appearance of anti-corruption, s. 3 principle: governmental
transparency); Haig Precedent on Referendum; Economic Welfare as a Justification for Lobbying
Law; Structural Democratic Rights Paradigm (contrasting individual rights paradigm, structural
rights — Pal, structural rights-bundles of rights approach — Dawood).

Section 4: Lobbying Reform
Reform Principles — Principles of Lobbying Reform ((1) to control the hydraulic pressure of private
influence; (2) enhance democracy; (3) prevent corruption; (4) prevent the appearance of
corruption; (5) improve the quality of information; (6) maintain political neutrality; (7) enhance
political equality; (8) advantage citizen groups; (9) advantage collective goods; (10) separate
business and state; (11) empower the disadvantaged; and (12) promote stronger transparency);

Specific Reforms and Conclusion — Ban Astroturf Organizations; Limit Business Lobbying (three types
of lobbying limits; accounting for trade associations and subsidiaries; enforcing the limits; impact
on officials; hypothetical ban on corporate lobbying; freedom of association and expression);
Publicly Support Citizen Lobbying (approaches to funding citizen groups; Canada’s history of
funding citizen lobbying; political control and the example of the court challenge program;
questions for further study); Conclusion.

Example: U.S.: 2008 Financial Crisis & Lobbying

“Good financial regulation helped the United States — and the world — avoid a major crisis for four
decades after the Great Depression. Deregulation in the 1980s led to scores of financial crises in the
succeeding three decades, of which America’s crisis in 2008—-09 was only the worst. But those
governmental failures were no accident: the financial sector used its political muscle to make sure that
the market failures were not corrected, and that the sector’s private rewards remained well in excess
of their social contributions—one of the factors contributing to the bloated financial sector and to the
high levels of inequality at the top."56

“[A]fter [the] passage of the Dodd-Frank financial reform law, Wall Street made sure that government
agencies charged with implementing it did not have the funds to do the job. As a result, fully six years
after the near meltdown of Wall Street, some of Dodd-Frank including much of the so-called Volcker
Rule restrictions on the kind of derivatives trading that got the Street into trouble in the first place-was
still on the drawing board. When an industry doesn't want a law enacted but fears a public backlash if it
openly opposes the proposed law, it quietly makes sure that there aren't enough funds to enforce it.”>’

Areas of Further Study

There are two broad areas that remain underexplored in the literature: questions about the

Canadian experience with lobbying, and the relationship between lobbying and governance.

> Joseph E. Stiglitz, supra note 38 c 2, s Adam Smith’s invisible hand and inequality.
>’ Robert B. Reich, supra note 26 at 85.
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There is a shortage of studies on lobbying in Canada®®, and some questions that have been
illuminated in the U.S. remain shrouded in shadows here. Canada is in need of studies equivalent to
Lobbying and Policy Change: Who Wins, Who Loses, and Why*® and Lobbying & Policymaking®. The list
of questions to be answered is long. (1) How much influence do lobbyists have in Canada at the various
levels of government? Can we construct empirical studies to show that Canadian government is more
?°! (2) What is the exact balance of
power between the different special interests in Canada, and what factors make each successful?® (3)

insulated from lobbying, as the writings of Pross and Dawson suggest

How closely do Canadian government decisions track to popular preferences? Is the gap consistent
across different policy areas, and how much of the gap is accountable to lobbying? (4) How much is
spent on lobbying in Canada? (5) How accurate are the disclosures recorded in the lobbying database?®
(6) What is the status of the revolving door in Canadian politics, and are officials being influenced in
their decision-making by future job prospects? Is the cooling-down period working? How many former
officials are avoiding the cooling-off periods through loopholes or advisory roles? (7) Now that Provinces
have their own lobbying regulations, what lessons can be drawn from the experiences at the provincial
level? Have some provinces had better results in controlling lobbying? (8) What is the Canadian public’s
opinion on lobbying, lobbyists and lobbying regulations? Can the public be brought onboard with
significant lobbying reforms?

By answering these questions we will be able to gauge exactly how influential lobbying is in
Canada, what effects the lobbying regulations are having, and what is the best path forward. Answering
these questions will help produce evidence the Court might need to support stricter lobbying
regulations against constitutional challenges. Additional surveys (qualitative and quantitative) of
lobbyists, officials and the public will be immensely helpful in answering these questions.

There are a number of larger questions related to the connection between lobbying and
governance that remain unanswered. There is good evidence regarding a number of these questions, as
discussed in the thesis, but more research is needed on the details. (1) How effective are the various
different lobbying regulations at controlling private political influence? Are some rules more important

*% A. Paul Pross, supra note 2 at 4. Recently, some inroads have been made in this area, particularly in studies of
the influence of the oil industry. See note 2. See also, the Corporate Mapping Project <
https://www.corporatemapping.ca/>. Daniel Cayley-Daoust & Richard Girard, supra note 2; Nicolas Graham,
William K Carroll & David Chen, supra note 2; Mapping Political Influence: Political Donations and Lobbying by the
Fossil Fuel Industry in BC, by Nicolas Graham, Shannon Daub & Bill Carroll, Open WorldCat, Corporate Mapping
Project (Vancouver, BC: Canadian Centre for Policy Alternatives, 2017); Maxime Boucher, supra note 2; Raj Chari,
John Hogan & Gary Murphy, supra note 2.

*° Frank R Baumgartner et al, Lobbying and Policy Change: Who Wins, Who Loses, and Why (University of Chicago
Press, 2009).

% R Kenneth Godwin, Scott Ainsworth & Erik K Godwin, Lobbying and Policymaking (CQ Press, 2012).

L A. Paul Pross, supra note 2 at 6 & 40.

%2 There is evidence that industry dominates lobbying, and that the oil industry dominates other industries, but the
details remain elusive and much more could be illuminated. Maclean’s, supra note 42; Nicolas Graham, William K
Carroll & David Chen, supra note 2.

% A. Paul Pross, supra note 2 at 187.
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than others, or is the entire set of regulations needed as the theory of the hydraulic force® of political
influence would indicate? (2) Exactly how much of a role has lobbying played in the rise of inequality and
policies that favour the elites over the last 40 years?® (3) How much does lobbying interfere with
society’s ability to tackle large-scale long-term problems, such as climate change, and which lobbying
regulations would most correct this problem? (4) How much does lobbying act as a fire alarm for
politicians to warn them when government agencies are not fulfilling their assigned policy role? How can
we best ensure that robust lobbying reforms do not interfere with this process?® (5) What is the
relationship between levels of corruption in society and their lobbying system? (6) Can we prove
lobbying regulations improve government decision-making? How big is the risk that tighter regulations
will subtly damage key mechanisms or unwritten norms of governance, leading to worse political
outcomes? (8) How much does giving disenfranchised groups and citizen groups a larger seat at the
lobbying table result in political decisions that meet their needs? Are there alternative policy reforms
that are easier to enact and have the same outcome? (9) How much of the dissatisfaction with
democracy is linked to lobbying? How central and effective would robust lobbying reform be in
reinvigorating the public’s faith in democratic institutions?

Lastly, the Court’s actual response to a Charter challenge to robust lobbying regulations remains
unknown. This thesis relies on past rulings in related areas to predict its future direction, but nothing will
be certain until the Court rules on an actual Charter challenge to specific lobbying laws.

Answering these questions will be difficult. Some of these questions might only be answerable
after different countries and provinces experiment with different approaches to lobbying regulations.
What we can glean on these subjects will allow us to further tailor lobbying regulations to minimize
negative repercussions, while maximizing positive outcomes and increased democratic representation.

This thesis presents some principles for reform, and a look at two specific reforms, but much
work and savvy will be needed to turn those into actual robust lobbying legislation and regulation. Even
more work will be needed to push the reforms through Parliament, against the resistance of business
lobbyists, who will feel threatened by the loss of power. This reform work will be herculean, but so too
were previous democratic reforms. There is always an entrenched interest reluctant to share power,
and there is always hope that we can make them share that power to better fulfill the precepts of
democracy and justice.

® This theory posits that private political influence acts like water under pressure, and it will try to seep through or
around any blocks or rules in the way. See, Chapter 2 — Understanding Lobbying in Canada and the U.S.: Four
Approaches to Understanding Lobbying: The Four Pressures Approach, p. 114.

& Timothy K. Kuhner, supra note 51 at 2360.

% R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 114.
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Example: Canada: Ontario Ford Government & Liquor Sales

“The Progressive Conservatives are working closely with lobbyists and industry associations to promote
expanded beer and wine sales — and internal government emails reveal an alliance was in place months
ago. As the Tories strive to keep Premier Doug Ford’s campaign pledge to sell beer in corner stores,
they have been co-ordinating efforts with the Ontario Convenience Stores Association (OSCA), the
Retail Council of Canada, and other lobby groups. That has manifested itself in an unusual new website,
choiceandfairness.ca, to boost the case for breaking a 10-year deal with the Beer Store signed in 2015
that limits where beer can be sold. .... Under the terms of that master framework agreement, the
province could be forced to compensate the brewers for $100 million already spent on infrastructure
improvements, lost profits during a two-year price freeze in the contract, and other costs. If ultimately
the 7,000-employee retailer is forced to wind down, taxpayers could be on the hook for severance
paymen;c?, pension liabilities, and broken lease penalties, inflating the potential price-tag to S1
billion.”

% Robert Benzie, “Ford government working with lobbyists to promote corner store beer and wine”, (22 May
2019), online: thestar.com <https://www.thestar.com/politics/provincial/2019/05/22/ford-government-working-
closely-with-lobbyists-and-industry-associations-to-promote-beer-and-wine-in-corner-stores.html>.
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sheer energy are all stunning. She sets an unreasonable standard for the rest of us more mortal mortals.

My wife, Sonia, has waited patiently for me to finish this work. Since the beginning, our
relationship has always involved, me, her and my PhD. When we started dating, she would regularly
drive 5 hours from Toronto to visit me in Ottawa. She kept coming back, even after the weekend | left
the lights on in her car, killed the battery, and she had to drive home in a car with a broken speedometer
that was barely able to make highway speeds. She has gone to uncountable events alone because | was
working (or procrastinating), with never a complaint. She married me never knowing what | was like
when | was not working on my PhD. | hope she doesn’t regret it...

My supervisor, Dr. Joseph Magnet, has been a great help. Advocating on my behalf, keeping me
going, putting a critical eye to my work, and pointing me straight when | tangent off. | was extremely
lucky he accepted me as his graduate student. His advice has been essential. The Committee members
too, for the moments of silence followed by pleas for their input, then silence again, and then sudden
requests for input with tight deadlines, | thank you for your forbearance.

| give my ever-lasting thanks to my good friend Laura Sutula, who has voluntarily given up her
free time for these meager thanks. Without her help, I'm afraid my learning disability would leave a
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longer here are her fault. | would like to thank Sharoni Sibony and Clare Walker for stepping in when
Laura moved to Australia, to escape Canadian cold for clear water and hot weather.

I must thank my siblings and good friends, who have been there for me, and listened patiently

when | slip into a diatribe about the implications of this theory, or an interpretation of that political-
decision. Aaron, Leah, Naomi, my sibs-in-law Jeff and Karen, thank you. My friends, Noah, Samy, Patrick,
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“Don’t tell me that you’re a lawyer.”
“l used to practice law, but | got out of it.”
“Oh God Bless you. Wait a minute. Don’t tell me that you’re a lobbyist!”

—Tom & Ray Magliozzi, Car Talk hosts, speaking to caller 68
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% Car Talk episode 1746, 4:15.
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Introduction - Chapter 1

This chapter investigates the current Canadian lobbying regulations. It compares these
regulations to those in the U.S. and the E.U. It then considers the key structural political differences
between Canada and the United States that relate to lobbying and our understanding of it. These
differences help us better grasp the structure of lobbying practices in Canada, and provide a basis for
understanding how lobbying affects governmental decision-making, which we will discuss in Chapter 2
— Understanding Lobbying in Canada and the U.S.%

Definition

The terms “lobbyist”, “interest group” and “pressure group” are generally used interchangeably.
The term “lobbyists” is used throughout, because it is more common in day to day speech, it is used in
the legislative language of the regulatory acts and it better reflects the legalistic and government angle
of this work.”

In the broadest sense, a lobbyist is someone who tries to persuade a politician or official group
to do, or refrain from doing, something. This might include the use of direct or indirect influence. The
goal might be to encourage, promote or retard legislation, government oversight, regulation,
management, or appointments. The lobbying process might involve communicating with politicians,
their support staff, bureaucrats, or, occasionally, the non-elected high-level staff members of a political
party.”*

There are a number of important caveats to this definition. First, the means cannot include
seeking public office through election, which differentiates lobbyists from politicians and lobbying
organizations from political parties.”? Second, traditionally lobbying normally excludes actions directly
aimed at influencing public opinion, even though this opinion might in turn result in pressuring the
government to change policy. However, modern lobbying campaigns often include publicity
components. If a lobbyist exercises enough control over a publicity campaign, the use of public opinion
can be considered part of the lobbying campaign. Protests, educational campaigns, and the use of mass
media are not, on their own, considered lobbying; such activities can be lobbying when used in close
conjunction with more direct actions aimed at government officials. Some attempts to alter public
opinion can be a component of lobbying. Third, the group in question needs to be organized, as opposed

& Chapter 2 — Understanding Lobbying in Canada and the U.S.: The Effectiveness of Lobbying, p. 134.

’® There are various accounts of the origin of the term “lobbyist”. Some say it is named after those petitioners who
waited outside the British Parliament in its lobby room in the 1700s or 1800s. Other claim it comes from the
petitioners waiting in the lobby of the White House or the Congress building. The best story is that Ulysses S. Grant
would regularly slip out of the White House and visit the lounge at the nearby Willard Hotel, because his wife
disapproved of his drinking. His presence became common knowledge, and petitioners would corner him in the
hotel lobby as he came and went. Frustrated, Grant frequently complained of these “lobbyists” getting in his way.
"t Most lobbying regulations do not apply to the lobbying of political parties, probably because the parties are
usually private organizations, and because it is usually more effective to lobby officials directly.

7% Joost Berkhout, “Why interest organizations do what they do: Assessing the explanatory potential of ‘exchange’
approaches” (2013) 2:2 Interest Groups Advocacy 227-250 at 229.
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to individuals or the loose networks of actors common in social movements.”® Fourth, the use of the
courts, regulatory appeals, tax appeals, and other regular procedures set down by government are not
normally considered lobbying.”* Yet again, particularly in regards to legal cases, these procedures can be
used in conjunction with lobbying as part of a broader strategy to change regulations or legislation.”
Fifth, participating in public committees is generally not considered lobbying, nor is submitting requests
for government funds, public support or government contracts/bids through the normal government
managed process. Sixth, communications to ask basic questions about government processes,
regulatory interpretations, and access to information are also not considered lobbying. In some cases,
repeated use of these requests can start to bleed into actual lobbying. Seventh, although different levels
and branches of government in the same country lobby each other all the time, such lobbying is
generally considered part of governance and outside the scope of lobbying regulations, provided they
do not hire outside lobbying organizations. Eighth, the use of official diplomats and state meetings to
influence officials of another country is normally not considered lobbying. Countries often run external
parallel lobbying campaigns to match their diplomatic efforts on issues of importance. These are
considered lobbying.

Lastly, it is imperative to distinguish between lobbying and simply reaching out to one’s
representative to express concern or support. It can be difficult to nail down the precise dividing line
between these two activities, but reasonable sections can be carved out. Generally, once the person is
paid or does it as part of a job, it counts as lobbying. In the Canadian Lobbying Act’®, the activity of
reaching out to government becomes in-house lobbying if it is a significant portion of a job within a
three-month period. Significant means over 20% of totaled working hours for the equivalent of one

7 Ibid at 228.

’* Several American lower court gerrymander cases demonstrate an interesting form of lobbying within the Court.
These cases will be appealed straight to the Supreme Court, which has delayed ruling on the constitutionality of
partisan gerrymandering. The lower courts have been writing unusually long and detailed judgements. These
judgements have disregarded precedent that the courts cannot rules against gerrymandering, and have attempted
to provide tests and standards to adjudicate the subject. This is likely an attempt to pressure the Supreme Court
into ruling that partisan gerrymandering is unconstitutional. Mark Joseph Stern, “Lower Courts Are Lobbying
SCOTUS to Rein In Partisan Gerrymandering”, (6 May 2019), online: Slate Mag <https://slate.com/news-and-
politics/2019/05/ohio-michigan-partisan-gerrymandering-supreme-court.html>.

7> Courts are often conservative institutions that are not always friendly to citizen groups. They are reluctant to
give standing, particularly to broader non-pecuniary concerns, and it is expensive to litigate. Despite public
perception, overall their structure favours powerful business interests. The government often lets the Court decide
as a form of dismissing an issue. “The first response of government is often to tell a group... with a rights concern:
'We'll let the courts decide." Most governments are well aware of the limited resources of groups seeking to
challenge laws or administrative action and are well aware of the high costs of litigation. The assumption made by
government ... is that many of these claims will never be pursued.” A. Paul Pross, supra note 2 at 182.

In his earlier work, in passing, Pross covered court cases as a form of lobbying taking place within the judicial
branch. This view is interesting, but it is not the norm; nor does it fall within the purview of any lobbying
regulations currently in use, which do not consider participating in such formal government processes as a form of
lobbying. See A. Paul Pross, supra note 2.

e Lobbying Act (last amended on 2008-07-02), R.S.C. 1985, c. 44 (4th Supp.) 1985.
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employee (~90 hours over 3 months)”’. The threshold cannot be avoided by dividing the work up among
multiple employees. If the organization contracts a third party to influence the government, it
immediately qualifies as lobbying. With the use of an external lobbyist, there is no minimum threshold.

With these caveats in mind, the Lobbying Act defines a lobbyist as someone who, on behalf of a
client, organization or business, undertakes to,

(a) communicate with a public office holder in respect of (i) the development of any
legislative proposal by the Government of Canada or by a member of the Senate or
the House of Commons, (ii) the introduction of any Bill or resolution in either House
of Parliament or the passage, defeat or amendment of any Bill or resolution that is
before either House of Parliament, (iii) the making or amendment of any regulation
as defined in subsection 2(1) of the Statutory Instruments Act, (iv) the development
or amendment of any policy or program of the Government of Canada, (v) the
awarding of any grant, contribution or other financial benefit by or on behalf of Her
Majesty in right of Canada, or (vi) the awarding of any contract by or on behalf of Her
Majesty in right of Canada; or (b) arrange a meeting between a public office holder

and any other person.”®

The Canadian legislation distinguishes between “in-house lobbyists” and “consultant lobbyists”,
the former representing their own organization, the latter being lobbyists for hire working for a third
party. Almost all of the discussion and analysis that follows will apply to both groups, but it is a useful
distinction to keep in mind moving forward.

Throughout the work we will often be referring to “officials” or “public office holders” in
government. There terms are intended to be a broad umbrella to include politicians, elected office
holders, political aides, regulators, bureaucrats and sometimes even private contractors if they are
operating in a governmental role. These are both the people being lobbied, as well as the people who
might become lobbyists when they leave office and have greater influence due to their former positions.
The exact cut-off point below which bureaucrats and political aides might no longer qualify as public
office holders is debateable. Many of those who work for the government do not have any influence
over political decision-making, and after leaving their employment they are unlikely to have any
influence over the higher level decision-makers still in office. A loose rule might be when they have the
ability to significantly impact the issue in question for lobbyist, they qualify as an official. The

"7 The threshold is controversial, because people can use it to skirt the law. Many reformers have suggested
lowering the threshold or using a different method to distinguish lobbying from speaking to one’s representative.
78 Lobbying Act, supra note 76.
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Commissioner of Lobbying’s list of designated office holders provides a reasonable starting point for
determining who can be considered an official.”

This work can be understood as an extended discussion of democracy, both as an ideal and as a
system of governance that has tangible consequences on its population’s lives and well-being. We shall
define democracy as a form of elected government based on the consent of the governed, and on
legitimacy, justice, public trust and the governing in the public’s interest. Democratic governance
accords with the rule of law, responsibilities and limitations on power, protection of human rights,
freedom of personal and political choice, and public input into the government’s decision-making.®

Throughout this work reference will be made to popular preferences. Popular opinion plays a
vital but tricky role in government. One of the fundamental aspects of representational government is
that an elected politician is responsible for funneling and interpreting popular preferences, interpreting
them through her own priorities, election platform, and the preferences of her party and supporters.
Moreover, it can be difficult to determine the population’s preferences, which can fluctuate depending
on how questions are asked, the public is sometimes genuinely split on issues, and can express unclear
or contradictory priorities. On the other hand, democracy rests on self-government and the input of its
population into political decision-making. A representative that ignores popular sentiment, or sees
herself as solely the representative of her most ardent supporters, is acting undemocratically. Although
popular preferences can be difficult to pin down, there are true preferences.®' On the whole policy
outcomes should reflect popular preferences, if they consistently do not, it is difficult to say that
democracy is fulfilling its role of self-governance.®

7 Designated office holders and equivalents include: Ministers, Ministers of State, ministerial staff, senior public
officials such as Deputy Ministers, and Associate and Assistant Deputy Ministers (including those of comparable
rank), Members of Parliament, Senators, any position on the staff of the Leader of the Opposition in the House of
Commons or on the staff of the Leader of the Opposition in the Senate, Chief and Vice Chief of the Defence Staff,
Chief of Maritime Land or Air Staff, Chief of Military Personnel, Judge Advocate General, any position of Senior
Advisor to the Privy Council to which the office holder is appointed by the Governor in Council, Deputy Minister
(Intergovernmental Affairs) Privy Council Office, Comptroller General of Canada, any position to which the office
holder is appointed pursuant to paragraph 127.1(1)(a) or (b) of the Public Service Employment Act, and anyone
acting in a designated office holder for more than four consecutive months. Office of the Commissioner of
Lobbying, Interpretation of “Comparable Rank” for Designated Public Offices (2010).

80 Gregory Tardi, Legality, discretion and power in democratic governing: A comprehensive theory of political law
(D.Jur., York University (Canada), 2010) [unpublished] at 6. Dworkin holds a similar definition of democracy, that it
“a partnership in collective government in which all citizens are given the opportunity to be active and equal
partnersDemocracy is better conceived as “a partnership in collective government in which all citizens are given
the opportunity to be active and equal partners”. Ronald Dworkin, Sovereign Virtue (Cambridge, Massachusetts:
Harvard University Press, 2000) at 354. For more discussion of Dworkin’s view of democracy and self-governance,
see Chapter 6 — A Normative Framework for Evaluating Lobbying Regulations: Rawls and Dworkin on Political
Equality: Dworkin, p. 341.

8 For example, despite the success of the NRA in often preventing all gun control legislation, most of the public
and most of its members do support some gun control measures, such as background checks on all gun sales. Gun
Owners Overwhelmingly Support Background Checks, See NRA as Out of Touch, New Poll Finds, Poll, by Benton
Strong, Public Policy Polling Poll (Raleigh, NC: Center for American Progress, 2015) at 2.

8 See the discussion of alignment in Chapter 3 — The Six Concerns about Lobbying— Understanding Lobbying in
Canada and the U.S.: Concern II: Misalignment with Popular Opinions: The Concept of Alignment, p. 153.
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History of Lobbying Regulation in Canada and the U.S.

Before discussing lobbying in depth, it behooves us to touch on the history and current
regulation of lobbyists in North America. The regulation of lobbyists is a fairly recent phenomenon in
Canada. The first Lobbyists Registration Act did not come into force until 1989. It has been updated and
altered several times since then. In 2008, in the wake of the Sponsorship Scandal, the Act was
transformed into the Lobbying Act®, which established the Commissioner of Lobbying as a fully
independent agent of Parliament, increased the minimum time until senior politicians could lobby and
restricted (but did not ban) gifts from lobbyists. The Lobbying Act was updated again in 2010. The
provinces have all enacted their own lobbying regulations, modeled on the federal act, starting with
Ontario in 1999.% Toronto and Ottawa also have municipal lobbying regulations, as well as all the cities
in Quebec, which are covered by the provincial registry. It appears likely that all major cities will have
lobbying regulations within the next decade.®

It is worth considering the American history of lobbying regulations, both because it
undoubtedly influenced the drafters of the Canadian regulations, and because it is a useful example of
how regulations can succeed or fail. The United States has a longer history of attempting to regulate
lobbying. The first attempt was the Federal Regulation of Lobbying Act of 1946. It was a minimal piece of
legislation, and is said to have been drafted as an afterthought to the Legislative Reorganisation Act of
1946. The Federal Regulation of Lobbying Act required the registration of any person “who by himself,
or through an agent, or employee or other persons in any manner ... solicits, collects, or receives money
or anything of value to be used principally to aid ... the passage or defeat of any legislation by the
Congress.” The Act also required the submission of financial reports of lobbying. The Act was inadequate
to the task. It has been estimated that the registration only accounted for 15% to 33% of the lobbyists
active in Washington DC, and reported only 1% of the money actually being spent on lobbying.®® The Act
had numerous loopholes. For instance, it lacked enforcement and it only required lobbyists to register if
they determined that lobbying was their principal purpose, something many of them conveniently
decided it was not. The Act only covered Congress, so lobbying of the White House, executive
departments, regulatory agencies, and other governmental organisations was not covered or reported.
It also lacked guidelines of what financial reporting was required, and there were virtually no
investigation or enforcement provisions.?” The Supreme Court released its single judgement on lobbying

8 Lobbying Act, supra note 76.

8 Appearance before the House of Commons Standing Committee on Procedure and House Affairs, Question of
Privilege Relating to the Premature Disclosure of a Draft Report, by Karen E Shepherd, Appearance before the
House of Commons Standing Committee on Procedure and House Affairs (Ottawa, Ontario: Commissioner of
Lobbying, 2011). Yukon has also enacted a lobbying registry. So far, the Northwest Territories and Nunavut have
not.

& Every province except PEI (and Yukon) have lobbying laws.

8 Regulation of Lobbyists in Developed Countries Current Rules and Practices, by Dr Margaret Mary Malone
(Institute of Public Administration, 2003) at 21, referring to Clive S Thomas, “Interest Group Regulation Across the
United States: Rationale, Development and Consequences in Parliamentary Affairs”, 1998, Vol 51 at 509.

¥ William v Luneburg, “The Evolution of Federal Lobbying Regulation: Where We are Now and Where We Should
Be Going” (2009) 41 McGeorge Law Rev 85 at 103.
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regulation, United States v. Harriss®, in 1954. This ruling weakened the already problematic law. This
case is discussed in Chapter 7.%

The Act was not replaced with a more functional lobbying regulation system until the Lobby
Disclosure Act of 1995. Enacted in the wake of the Wedtech scandal®, the new law widened the
definition of lobbyists to include all those who seek to influence Congress, the executive, their staff and
administrators.®® The definition and minimum payment threshold for registration by lobbyists was
established and clarified.? It also required semi-annual reports. *> These regulations were substantially
expanded by the Honest Leadership and Open Government Act of 2007°*, which was passed in the wake
of the Abramoff lobbying scandal and the resignation of Representative Tom Delay. The Honest
Leadership and Open Government Act added a number of restrictions, banned lobbyists participating in
legislating or becoming staff, increased penalties, set new ethics standards, and set tougher disclosure
rules. It increased the minimum time period before legislators could work as lobbyists, prohibited gifts
or reimbursed travel expenses from lobbyists, outlawed political pressure that would force lobbying
organizations to hire particular individuals or maintain party affiliations, and required the Government
Accountability Office to audit lobbyists’ compliance with the rules.

It is worth noting that despite the relatively recent effective regulation of lobbying in North
America, Canada and the United States are the two countries with the most extensive lobbying rules and
most experience with regulating lobbyists.”® The regulation of lobbying is a new phenomenon, and
democracies are only starting to feel their way around this issue.

% United States v Harriss, [1954] 347 US 612.

8 Chapter 7 — Canadian Charter Section 2:: American Jurisprudence — United States v. Harriss, p. 413. See also
Chapter 4 — Private Campaign Financing and Lobbying: The Contrasting Practice of Campaign Contributions in the
u.s., p. 227.

% The scandal involved bribes and campaign donations paid by a small business to get $300 million worth of no-bid
military contracts from the Raegan administration. The company was unequipped to handle the business, the top
executives stole millions from the company, and it eventually went bankrupt. U.S. Attorney General Edwin Meese
was probably being bribed, as well as Congressman Mario Biaggi and Bronx borough President Stanley Simon.
More than 20 government officials were convicted of crimes in connection to the scandal. Andrew Feinberg, “The
Looting of Wedtech”, N Y Times (29 July 1990) 9; OWEN MORITZ, “The Wedtech scandal: The fraudulant ‘success
story’ in the South Bronx”, online: nydailynews.com <https://www.nydailynews.com/new-york/wedtech-scandal-
south-bronx-fraudulant-success-story-article-1.805390>; For a complete recounting, see Marilyn W Thompson,
Feeding the Beast: How Wedtech Became the Most Corrupt Little Company in America, 1st edition ed (New York:
Scribner, 1990).

ot Origins, Evolution and Structure of the Lobbying Disclosure Act, by Dr Craig Holman (Washington, DC: Public
Citizen, 2006) at 8.

A lobbyist must register if the lobbyist is expect to receive more than $5,000 or spend more than $20,000 within
six months on lobbying activities.

* pr Margaret Mary Malone, supra note 86 at 17.

** Honest Leadership and Open Government Act, H.R.2316 2007.

» Raj Chari, John Hogan & Gary Murphy, supra note 2 at 109.
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Lobbying Regulations in Canada and the U.S.

The Canadian Lobbying Act and the American Lobbying Disclosure Act share a similar set of
regulations. Both countries have a long history of experimenting with lobbying reform before their
systems began to be effective and a majority of lobbyists were actually registered.’® As a result, Canada
and the United States are generally considered to be at the world-wide forefront of lobbying regulation,
paving the way in the field.”” Both nations enacted their lobbying regulations as a means of increasing
transparency, public accountability and reducing corruption.” Their regulations are premised on the
legitimacy of lobbying and the lobbyists’ petitioning of government as a constitutionally protected right.
Both Acts define lobbying in similar terms, and apply to both the legislature and the executive branches
of government.®® The American Act specifically exempts lower-level bureaucrats in the executive branch
who do not have policy-making positions. The Canadian Act is more extensive. The Canadian Act
includes a broad list of policy setting public office holders, but the language implies that the Act could

apply to other office holders (including lower-level bureaucrats).*®

Disclosure

Both countries place similar restrictions and obligations on lobbyists. Both Acts are focused
primarily on disclosure, requiring lobbyists to report which official they contacted, what matter was
discussed and when. This information is kept in a publicly accessible database. In Canada, lobbyists are

% “It was only in the late 1980s and early 1990s that Canada and the United States learned from mistakes made in
the past and finally began to institute effective transparency regimes.” Craig Holman & William Luneburg,
“Lobbying and Transparency: A Comparative Analysis of Regulatory Reform” (2012) 1:1 Interest Groups Advocacy
75-104 at 76; Pierre B. Meunier et al, supra note 4 at 44. More than 20 private member bills were introduced in
Canada between 1965 and 1985 before the Mulroney government formally proposed regulations.
7 see, for example, Lobbying: Access and influence in Whitehall-First Report of Session 2008-09., by House of
Commons Public Administration Select Committee (2009); Raj Chari, John Hogan & Gary Murphy, supra note 2;
Gary Murphy, John Hogan & Raj Chari, “Lobbying Regulation in Ireland: Some Thoughts from the International
Evidence” (2011) 11:2 J Public Aff 111-119.
% Craig Holman & William Luneburg, “Lobbying and transparency”, supra note 96 at 77.
* Ibid at 80.
1% The Canadian Act includes high level decision makers as designated public office holders. It also includes lower-
level officials as “public office holders”. The definition includes a number of specific positions, but does not exclude
other lower-level officials, although in practice it has been read that way by the Commissioner. This is evident in
the French, where it states “La présente definition s’applique notamment:”, meaning “This definition applies in
particular/especially:”. In English the Act states,
Public office holder means any officer or employee of Her Majesty in right of Canada and includes
(a) a member of the Senate or the House of Commons and any person on the staff of such a member,
(b) a person who is appointed to any office or body by or with the approval of the Governor in Council or
a minister of the Crown, other than a judge receiving salary under the Judges Act or the lieutenant
governor of a province,
(c) an officer, director or employee of any federal board, commission or other tribunal as defined in the
Federal Courts Act,
(d) a member of the Canadian Armed Forces, and
(e) a member of the Royal Canadian Mounted Police;
Lobbying Act, supra note 76 s Interpretation 2 (1) public office holder.
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required to disclose grassroots and astroturf lobbying campaigns'®, whereas they are not required to in
the United States.'®

activities if they lobby less than 20% of one employee’s time (although this is calculated slightly
103

Both Acts exempt employees of corporations or nonprofits from reporting their
differently in each country).”" For-hire lobbyists, referred to as consultant lobbyists in the Canadian
Lobbying Act, must always register their activities (in the U.S. they must register if they are paid over
$3,000 in a three month period). The Canadian Act bans the payment of contingency fees to consultant
lobbyists, on the basis that it may encourage unethical behaviour, whereas the American Act allows it,
but requires that lobbyists register when they are being paid on a contingency basis. The two Acts have
notably different disclosure rules. The Canadian regulations do not attempt to track the amount spent
on lobbying, whereas the American regulations require that lobbyists track and disclose the amounts
spent on lobbying.

Both Acts require lobbyists to register their activities. Judging by reports from the Commissioner
of Lobbying and my interviews with lobbyists, former politicians and officials, Canadian lobbyists appear
to abide by this requirement. Yet, it is likely that many in-house lobbyists that should register because

104

they are (at least a little) above the minimum threshold, do not.”™" In the American context, there is

good evidence that a significant percentage of lobbyists at the federal level fail to register or report their

105

lobbying accurately, operating in a shadow lobbying system.™ Some estimate that almost 90% of those

lobbying at the federal level fail to register.'%

Both Acts restrict lobbyists from giving officials gifts or other benefits. The American Act has
stricter gift limitations, banning gifts, meals and free travel by private airplanes.’® The Canadian Act

1% An astroturf campaign is a manufactured pressure campaign designed to imitate the appearance of a genuine

grassroots movement. See Chapter 2 — Understanding Lobbying in Canada and the U.S.: Four Approaches to
Understanding Lobbying: The Insider-Outsider Approach: Astroturf Examples, p. 106.

102 Craig Holman & William Luneburg, “Lobbying and transparency”, supra note 96 at 81; Office of the
Commissioner of Lobbying, Applicability of the Lobbying Act to Grass-roots Communications (2017).

103 Craig Holman & William Luneburg, “Lobbying and transparency”, supra note 96 at 81. In addition, in the U.S.
there is a requirement to register for in-house lobbyists who spend over $12,500 in a quarter (note: some sources
say $11,500).

% Gen McGregor, “Loopholes in Canada’s lobbying rules leave plenty off the books — canada.com”, (17 August
2013), online: o.canada.com <http://o.canada.com/news/pamela-wallin-audit-lobbying-loopholes>.

105 Eor example, in 2014, the National Restaurant Association, moved into new office space on L Street in
Washington to accommodate a 20% increase in its staff. Yet despite the increase in staff and spending, the trade
and lobbying organization’s forms reported its lobbying had decreased to its lowest point since 2007. Lee Fang,
“Where Have All the Lobbyists Gone?” The  Nation (19 February  2014), online:
<https://www.thenation.com/article/shadow-lobbying-complex/>. See also Timothy M LaPira & Herschel F
Thomas, “Revolving door lobbyists and interest representation” (2014) 3:1 Interest Groups Advocacy, online:
<http://www.palgrave-journals.com/iga/journal/vaop/ncurrent/full/iga201316a.html> at 10.

1% There are 12,000 registered lobbyists at the federal level in the U.S. Thurber estimates that there are actually
100,000 total lobbyists active at that level in the U.S. Lee Fang, supra note 105. See also /bid.

%7 There are loopholes in the restrictions. Additionally campaign donations are allowed, which are a type of gift,
and trips can be allowed as gifts with approval of the ethics committee. The travel ban does not apply to
nonprofits, countries, and front groups. For example, former senator Al D’Amato’s Park Strategies lobbying firm
used a Taiwanese university to mount a $20,000 first-class trip for Representative Bill Owens William V. Luneburg,
“Evolution of Federal Lobbying Regulation”, supra note 87 at 105; Isaac Arnsdorf, “The lobbying reform that
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only prohibits gifts or other benefits to an official that are meant to influence the performance of her
duties, or appears to be intended to do so. The Canadian Act does not exclude sponsored travel,

according to the Commissioner’s 2019 report on the subject.’®

Revolving Door Movement

The Acts also place limits on how soon after leaving office former public officials, bureaucrats or
their staff can become lobbyists. The Canadian Act is much stricter, setting a 5 year minimum for
designated office holders'® before they can participate in lobbying. The minimum is 2 years for

politicians and senior office holders in the United States.™*

In addition, both countries allow former

office holders to avoid the time restriction if they work for a corporation or organization whose business

is not lobbying, and less than 20% of their time is spent on lobbying.™"*

112 . .
In the United States, it

is evident that politicians are often, or even usually, hired by lobbying organizations before they leave

There is evidence that former officials work around these restrictions.

office, and often begin to lobby before the 2 year restriction has ended. Some politicians have even

113

passed legislation on behalf of their future employers while still in office.” House of Commons political

enriched Congress”, (3 July 2016), online: POLITICO <https://www.politico.com/story/2016/06/the-lobbying-
reform-that-enriched-congress-224849>.

108 Sponsored Travel Provided by Lobbyists, report, by Office of the Commissioner of Lobbying, lobbycanada.gc.ca,
Report on Investigations report (Office of the Commissioner of Lobbying, 2019) at 12.

1% The Commissioner of Lobbying has released an interpretative bulletin with the formula to determine designated
public office holders. See note 79. Office of the Commissioner of Lobbying, supra note 79; Lobbying Act, supra note
76 pt Schedule (Section 1).

1% This minimum waiting time can be reduced for less senior officials. Designated office holders are also
responsible for more frequent disclosure reports once they do engage in lobbying.

! The law bans former designated public office holders employed by nonprofit associations from lobbying, but
allows them to lobby up to 20% of the time if they are employed by a for-profit business. This restriction is
nonsensical. The Harper government had announced its intention to change it, allowing former designated public
office holders to lobby up to 20% of the time for nonprofit organizations, but it never did so.

"2 n the U.S. the loopholes were deliberate. The tenuous nature of the 2-year election cycle doubtlessly plays into
the desire to seek employment possibilities for after leaving office. Those in the House of Commons were
particularly reluctant to have revolving door restrictions, and Congress as a whole removed a clause from the
legislation that required all job offers to politicians and aides be made public. Between 2008, when the law took
effect, and 2016, 352 people left Congress alive. Of those, 47% joined the influence industry in some fashion. Of
those 164 people, only 51% formally registered as lobbyists. The other 80 worked in the influence industry without
registering. They worked as “policy advisers, strategic consultants, trade association chiefs, corporate government
relations executives, affiliates of agenda-driven research institutes and leaders of political action committees or
pressure groups.” Isaac Arnsdorf, supra note 107; See also Tim LaPira & Herschel Thomas, Just How Many Newt
Gingrich’s Are There On K Street? Estimating the True Size and Shape of Washington’s Revolving Door (Chicago, IL,
2013).

s Congresswoman Lynn Jenkins launched and began advertising a new lobbying firm before she left Congress.
Bryan Lowry & Jonathan Shorman, “Lynn Jenkins sets up lobbying business — but she’s still a Kansas
congresswoman”, (7 December 2018), online: McClatchy <https://www.mcclatchydc.com/news/politics-
government/congress/article222791425.html>. This second example event predates the revolving door
restrictions in the 2008 Act. Billy Tauzin, the former chairman of the House Committee on Energy and Commerce,
had a key role in drafting the Medicare Act of 2003. The Act included provisions providing prescription drug
coverage, generating $2 billion in windfall profits for drug makers in its first year. Just as the bill became law, in
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aides are often hired just as (and probably before) they leave public service. The Act does not restrict
them from lobbying right away if they have the foresight to keep their salary below the cut-off, or if a

1% 1n Canada, fewer former

lawmaker paid them and they go on to lobby former committee colleagues.
officials go on to become lobbyists. However, my interviews have revealed that while former office
holders might not lobby directly during the proscribed five year period, they often consult with clients,
instructing those clients on how to lobby the government. The clients are advised throughout by the
former politicians, and the officials being lobbied often know which former politicians are advising which
clients. It is not technically in violation of the Act, but it is infringing on the spirit of the regulations —
there is a wink and nudge going on between the current office holders and the former office holders.
The former officials are still able to profit from their connections with current officials and possibly

exercise undue influence over them.

The American Lobbying Disclosure Act also includes restrictions on government officials
pressuring lobbying organizations to employ certain individuals. This is a direct response to the
Republicans’ initially successful K Street Project, which pressured lobbying firms to hire Republicans in
top positions, and to reward loyal GOP lobbyists with access to officials. Unsurprisingly, this project
became linked to corruption and various lobbying scandals.

Both countries also regulate lobbying, to some extent, through the tax code, by restricting
charities and certain nonprofits’ ability to lobby, and by not recognizing lobbying as a tax-deductible
business expense.™™

Oversight

The design of the oversight is one of the most significant differences between the Acts. Both
Acts share the weakness that registrars must rely on another branch of government to bring the
penalties forward, be they fines or criminal charges. In Canada the Lobbying Commissioner must bring

December 2003, the Pharmaceutical Research and Manufacturers of America — a lobbying group representing the
largest American drug and biotech companies — offered Tauzin a job as its president. Two months later, he
announced he would not seek re-election. Ten months after that, he announced he would accepted the position.
He started the day after his he left Congress. His new salary was reportedly $2 million a year. He made over $11
million in his final year at the trade group. Mike Stuckey, “Tauzin aided drug firms, then they hired him”, (2013),
online: msnbc.com <http://www.nbcnews.com/id/11714763/t/tauzin-aided-drug-firms-then-they-hired-him/>;
Lee Fang, “ANALYSIS: When a Congressman Becomes a Lobbyist, He Gets a 1,452% Raise (on Average)”, (14 March
2012), online: Repub Rep <https://www.republicreport.org/2012/make-it-rain-revolving-door/>.

M Eor example, a top aide to a Republican congressman worked to promote a plan overhauling the nation’s home
mortgage finance system. Weeks after leaving his position, he returned as a lobbyist for a company intending to
capitalize on the new plan. A former counsel to the Democrats on the House Financial Services Committee
returned just months after leaving his job to lobbying the committee aides on behalf of the large Wall Street firms
the committee was overseeing. Eric Lipton & Ben Protess, “Law Doesn’t End Revolving Door on Capitol Hill”, N Y
Times (1 February 2014), online: <https://dealbook.nytimes.com/2014/02/01/law-doesnt-end-revolving-door-on-
capitol-hill/>.

" Eor example, the U.S. places a $2,000 cap on the deductibility of lobbying expense, which cannot be paid to an
outside lobbyist.
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the case to the RCMP. In the U.S. the Secretary of the Senate or Clerk of the House must bring the case
to the D.C. U.S. Attorney’s Office.™®

Overall, the Canadian Lobbying Act has more robust oversight. The Canadian Act is overseen by
the Commissioner of Lobbying who is a fully independent officer of Parliament with investigative powers
and a seven year appointment. This appointment is deliberately longer than the parliamentary term in
office, to shelter the Commissioner. In addition, being an independent officer of Parliament de-
politicizes the Commissioner, separating the role from the political fray and the direct reach of the Prime
Minister’s Office and investing it with a power to counter politicians' temptation to pursue self-dealing.

Canadian Lobbyists’ Code of Conduct

The Canadian Lobbying Act also has an associated Lobbyists’ Code of Conduct*"’ (Code of
Conduct). This code appears to have been originally modeled on the Rules of Professional Conduct for
lawyers. It acted as a hybrid ethical code — partly setting out an ethical guide for how lobbyists should
lobby government, but mostly setting out rules to ensure lobbyists represent their clients with fidelity.
This odd instrument was amended by the Commissioner of Lobbying on Dec 1, 2015 into a more rational
document focused on providing a proper Code of Conduct for the process of lobbying. The Code
essentially requires lobbyists to communicate honestly with officials, to refrain from exercising undue
influence, to refrain from creating or exploiting a sense of obligation, and to refrain from creating a
conflict of interest for the official.”® Initially, it was unclear whether the Code was legally binding or
merely a proposed ethical framework. The Commissioner held that it was legally binding, and the Court

upheld this position in Makhija v. Canada (Attorney General) [2008]**°.

The Code states:

Identity & Purpose

1. A lobbyist shall, when communicating with a public office holder, disclose the identity of the
person, organization or corporation on whose behalf the communication is made and the nature
of their relationship with that person, organization or corporation, as well as the reasons for the
approach.

Accurate Information

118 william V. Luneburg, “Evolution of Federal Lobbying Regulation”, supra note 87 at 123.

Office of the Commissioner of Lobbying Government of Canada, The Lobbyists’ Code of Conduct (2015).

The Court upheld the binding nature of the restriction against creating a conflict of interests in the earlier
version of the Code of Conduct. The Court held that it did not require evidence of actual interference with actions
or decisions of a public office holder, creating the conflict of interest was enough to violate the Code of Conduct.
“While the specific facts giving rise to a conflict of interest will vary from one profession to another, that which
leads to the conclusion that a person is subject to a conflict of interest is the presence of a tension between the
person's duty and some other interest or obligation.” Democracy Watch v Campbell, [2009] 2009 FCA 79
[Democracy Watch v Campbell].

1 Makhija v Canada (Attorney General), [2008] 2008 FCA 402 at para 9.

117
118
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2.

Lobbyist shall avoid misleading public office holders by taking all reasonable measures to
provide them with information that is accurate and factual.

Duty to Disclose

A consultant lobbyist shall inform each client of their obligations as a lobbyist under the
Lobbying Act and the Lobbyists' Code of Conduct.

The responsible officer (the most senior paid employee) of an organization or corporation shall
ensure that employees who lobby on the organization’s or corporation’s behalf are informed of
their obligations under the Lobbying Act and the Lobbyists’ Code of Conduct.

Use of Information

A lobbyist shall use and disclose information received from a public office holder only in the
manner consistent with the purpose for which it was shared. If a lobbyist obtains a government
document they should not have, they shall neither use nor disclose it.

Conflict of Interest

A lobbyist shall not propose or undertake any action that would place a public office holder in a
real or apparent conflict of interest.

Preferential Access

A lobbyist shall not arrange for another person a meeting with a public office holder when the
lobbyist and public office holder share a relationship that could reasonably be seen to create a
sense of obligation.

A lobbyist shall not lobby a public office holder with whom they share a relationship that could
reasonably be seen to create a sense of obligation.*

Political Activities

120

The Commissioner has released guidance on the interpretation of this rule.

If you share a relationship with a public office holder that can reasonably be seen to provide you with
preferential access to them, then they can be perceived to be in a conflict of interest if you lobby or
arrange meetings with them. If you have such a relationship with a public office holder, you should not
lobby or arrange meetings with them.

High risk relationships include:

Your family by blood or by marriage — including parents, siblings, your children and those of your spouse
or partner, grandparents, grandchildren, first cousins, aunts, uncles, nieces, and nephews who may be
public office holders; Your friends — meaning relationships with a public office holder where you share a
close bond of friendship, a feeling of affection, or a special kinship that extends beyond simple
association. This excludes casual acquaintances or members of your broad social or business circles; or
Your business partnerships with a public office holder where you share an ownership, fiduciary or
monetary interest in a business.

Office of the Commissioner of Lobbying, Guidance to mitigate conflicts of interest resulting from preferential access

(2019).
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9. When a lobbyist undertakes political activities on behalf of a person which could reasonably be
seen to create a sense of obligation, they may not lobby that person for a specified period if that
person is or becomes a public office holder. If that person is an elected official, the lobbyist shall

also not lobby staff in their office(s).'*

Gifts

10. To avoid the creation of a sense of obligation, a lobbyist shall not provide or promise a gift,

favour, or other benefit to a public office holder, whom they are lobbying or will lobby, which

the public office holder is not allowed to accept.'?

21 The Commissioner has released new guidance on the interpretation of this rule. It divides political activities into

higher, lower, and no-risk activities in terms of triggering the restriction. Notably, and unfortunately, donating

money is considered a no-risk activity.
“Political activities that are strategic in nature or involve significant interaction with candidates pose a
higher risk of creating a sense of obligation on the part of a person benefiting from them who is or
becomes a public office holder. The sense of obligation towards you decreases over time. If you engage in
higher-risk political activities then you should not lobby any public office holder who benefited from
them, nor their staff, for a period equivalent to a full election cycle. ....
Political activities that are not strategic in nature and do not involve significant interaction with
candidates pose a lower risk or no risk of creating a sense of obligation on the part of a person benefiting
from them who is or becomes a public office holder. Occasional involvement in the lower-risk political
activities below does not restrict your lobbying of a public office holder who benefits from them.
However, frequent involvement or involvement in multiple such activities increases the risk of creating a
sense of obligation on the part of a public office holder who benefits from them. If so, you should exercise
caution if you are considering lobbying that public office holder or their staff.”

Higher risk includes:
“Serving as a campaign chair or in another strategic role on a campaign team; Serving in a named position
on behalf of a registered party as set out in the Canada Elections Act; Serving as an electoral district
association officer within the meaning of the Canada Elections Act, such as chief executive officer,
financial agent, appointed auditor, or any other officer; Organizing a political fundraising event; Gathering
or soliciting donations that you then provide to a registered party or electoral district association;
Working in a war room for a registered party in a strategic role; Preparing candidates for debates; or
Acting as a designated spokesperson for a political candidate, campaign, registered party, electoral district
association, or other organization.”

Lower risk activities include:
“Volunteering, canvassing, or scrutineering for a registered party or electoral riding association without
significantly interacting with candidates; Attending fundraising events; or Expressing personal political
views strictly in an individual capacity.”

Office of the Commissioner of Lobbying, Guidance to mitigate conflicts of interest resulting from political activities

(2019).

22 Government of Canada, supra note 117. The Commissioner has ruled that gifts that express courtesy or

customary status are allowed. This ruling does not pay adequate attention to the processes of the gift economy, as

discussed in Chapter 2 — Understanding Lobbying in Canada and the U.S.: Four Approaches to Understanding

Lobbying: The Disclosure versus Corruption Approach, p. 111.
“Gifts provided as a normal expression of courtesy or within the customary standards that normally
accompany the public office holder's position would not typically create a sense of obligation. Gifts that
may be provided under this exception are limited to the examples below. Although a single gift may be
provided under this exception, repeated or multiple gifts risk creating a sense of obligation. You must
exercise caution if you offer more than one gift to a public office holder or if that public office holder has
received gifts from your client or employer, or their affiliates.”
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It is notable that the Code of Conduct prohibits lobbying a politician if the lobbyist aided in the

political campaign or donated money. This prohibition has been upheld by the Federal Court of

.12 Yet, in a recent guidance bulletin the Commissioner ruled that a lobbyist could give a personal

124

Appea
donation to a politician and still lobby her.””” The American Lobbying Disclosure Act has no equivalent
prohibition at the federal level, although some states do have similar prohibitions. It is likely that these
prohibitions would not pass constitutional muster on the federal level. This issue is discussed in Chapter

7.'%> The American Act has no equivalent to the Code of Conduct.

“Tickets, passes or access to events, including any meals or refreshments provided during these events,
where the public office holder serves as a speaker, moderator or in a ceremonial role. For employees of
the Public Service of Canada this also includes acting as an official representative of their department or
organization; Gifts of minimal value provided to a public office holder as a token of thanks or appreciation
when they serve as a speaker, moderator or in a ceremonial role; Promotional items of minimal value; or
Meals or refreshments offered during a meeting. The total cost of the working meal and refreshments
provided to a public office holder must be of minimal value.”
Office of the Commissioner of Lobbying, Guidance to mitigate conflicts of interest with respect to gifts (2019).
2 No Charter issues were raised in the case. The key issue was whether the Code should be interpreted to allow a
lobbyist to put the office holder in an acceptable level of conflict of interest. The Federal Court of Appeal
concluded this interpretation was mistaken, and there was no allowable level of conflict of interest.
“The Rule prohibits lobbyists from placing public office holders in a conflict of interest. The words "by
proposing or undertaking any action that would constitute an improper influence on a public office
holder" are properly read as an attempt to elaborate on the meaning of "conflict of interest" in the
context of the regulation of lobbyists, and not as a limitation on the scope of the prohibition. It can hardly
advance public confidence in the integrity and transparency of government decision-making to condone
certain conflicts of interest, while prohibiting others. Any conflict of interest impairs public confidence in
government decision-making. Beyond that, the rule against conflicts of interest is a rule against the
possibility that a public office holder may prefer his or her private interests to the public interest. .... A
lobbyist's stock in trade is his or her ability to gain access to decision makers, so as to attempt to influence
them directly by persuasion and facts. Where the lobbyist's effectiveness depends upon the decision
maker's personal sense of obligation to the lobbyist, or on some other private interest created or
facilitated by the lobbyist, the line between legitimate lobbying and illegitimate lobbying has been
crossed. The conduct proscribed by Rule 8 [now Rule 6] is the cultivation of such a sense of personal
obligation, or the creation of such private interests.” Democracy Watch v Campbell, supra note 118 at
para 48.
Office of the Commissioner of Lobbying, supra note 121. This guidance seems to be rooted in the concern that
the restriction on political activity derived from the Code of Conduct was too robust, and it might be a Charter
infringement to prevent a lobbyist from lobbying a politician he has personally donated to in the last election cycle.
The fear of infringing the lobbyist’s Charter rights on this issue is likely unfounded. The problem with the previous
guidance on political activities derived from the Code was its overbreadth and vagueness, and this has been
corrected. It is unlikely that robust lobbying regulations that barred lobbying those to whom one has donated in
the last election cycle would infringe the Charter. The risk of corruption from a donation is high, particularly in light
of the influence of gifts and social exchanges; it is beneficial for lobbying regulations to break the link between
campaign donations and lobbying; and lobbyists can still be involved in politics in many way, they simply would not
be able to donate to a politician they intended to lobby. The Charter implications of robust lobbying restrictions
are discussed in detail in Chapter 7 and Chapter 8.
12> Chapter 7 — Canadian Charter Section 2: American Jurisprudence — United States v. Harriss, p. 413. See also
Chapter 4: — Private Campaign Financing and Lobbying: The Contrasting Practice of Campaign Contributions in the
U.S., p. 227.
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Investigation

The Commissioner of Lobbying can investigate breaches of the Canadian Lobbying Act and its
associated Code of Conduct, but has limited powers of enforcement. The Commissioner must table
yearly reports in Parliament and can report in Parliament the names of lobbyists who have breached the
Code or Lobbying Act, but cannot levy fines or penalties; she must instead hand the investigation over to
a peace officer. The penalties for violating the Lobbying Act can reach $200,000 and/or a 2 year
imprisonment.*?® There is no penalty for violating the Code of Conduct, except the possibility of a
negative report being tabled in Parliament. In discussions with regulators, lobbyists have stated that
they believe the negative report in Parliament is a significant, even career-ending, penalty. They argue
no official would willingly deal with a lobbyist who had been publicly found to be behaving unethically.
So far, this has been the case, but there have only been a small handful of lobbyists listed in the negative
reports.”” The level of shameless behaviour by officials in the Trump administration should lead to deep

reflection on whether public shame is enough to regulate potentially corrupting behaviour.

The American Lobbying Disclosure Act is overseen by the Secretary of the Senate and the Clerk
of the House of Representatives. It has a maximum penalty of a $200,000 fine and/or a 5 year
imprisonment. The Act also requires the Department of Justice to launch the investigations, and like its
Canadian counterpart, the American Department of Justice has a history of reluctance to punish
breaches of the lobbying regulations. It had not pursued a single case prior to 2011. However, there
were a number of cases in 2012 and 2013, and the first criminal charge and conviction in 2020, which

could demarcated a new trend in lobbying law enforcement.*?®

Comparison Summary

Holman and Luneburg produced a chart that provided a useful summary of the similarities and
differences between the two Acts.

Table 1: Comparison of Elements of the Lobbying Regime in Canada and the U.S. 129

Elements of the Lobbying Regime Canada U.S.

Specifies the type of activity that attracts a registration obligation in terms of:

a. Oral and written communications (subject to certain exceptions for various Yes Yes
public and/or closely regulated proceedings and in the case of persons lobbying
on their own behalf or as volunteers)

b. Directed to both administrative and legislative branch officials Yes Yes

c. As long as the communications deal with governmental policymaking or its Yes Yes
implementation

126 The previous government announced on Sept 17, 2012 that it would not grant the Commissioner of Lobbying

the power to impose fines.

127 see Office of the Commissioner of Lobbying, “Commissioner’s reports: Reports on investigations”, (April 2019),
online: Off Comm Lobbying <https://lobbycanada.gc.ca/eic/site/012.nsf/eng/h_00018.html>.

128 Ironically, Jack Abramoff was the first person convicted of violating the Lobbying Disclosure Act, when he plead
guilty to taking affirmative steps not to register after returning to lobbying in 2017.

2% Table from Craig Holman & William Luneburg, “Lobbying and transparency”, supra note 96 at 87.
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d. Though the level of official in the governmental hierarchy contacted may be No Yes
relevant to determining coverage
Entities that must register are divided into two classes: persons or entities that Yes Yes
lobby on their own behalf and those that lobby for third parties, where registration
turns in part on
a. The amount of time spent on lobbying Yes Yes
b. The fees earned from or funds expended for lobbying activities No Yes
Registration form requires the disclosure of basic information about the registrant Yes Yes
(for example, name, address, client) and the expected areas/issues of to be lobbied
plus
a. The techniques of lobbying to be used (for example, grass-roots) Yes No
b. Governmental positions formerly held by lobbyists covered by the registration Yes Yes
c. Names of lobbying coalition members Yes Yes*
d. Monetary contributions to the lobbying efforts from third parties (for No Yes
example, where the registrant is a lobbying coalition)
e. The names of the lobbyist employees of the registrant Yes Yes
Periodic reports required of lobbying and related activity covering Yes Yes
a. The general and specific subject matter(s) of lobbying activities Yes Yes
b. The names of active lobbyists Yes Yes
¢. Amount of money paid for or spent on lobbying activities No Yes
d. The names of the specific officials contacted as part of the lobbying efforts Yes No
and the subject matter(s) discussed
e. The specific content of communications with contacted officials or entities or No No
a summary thereof
f. Political contributions and other disbursements to or for the benefit of No Yes
covered officials
Administration of disclosure regime by
a. An official affiliated with the legislative branch of government Yes Yes
b. Who may issue guidance documents clarifying the requirements of the Yes Yes
disclosure regime for those who may be subject to it
c. With powers of investigation of potential violations Yes Yes
d. Powers to sanction violators themselves No No
e. Relying on other governmental officials to prosecute violations Yes Yes
f. With possible sanctions to include fines and imprisonment Yes Yes
Internet-accessible and searchable databases of information provided on Yes Yes
registrations and periodic reports (maintained by the administrator of the lobbying
regime)
A lobbyist code of conduct Yes No

* This disclosure applies where the contribution to lobbying activities exceeds $5,000 in a quarterly period.
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Chari et al. provide a lobbying regulation classification chart, to help gauge whether a

B39 This chart focuses mostly on

jurisdiction has a low, medium, or high level of lobbying regulation.
disclosure, the lobbying registry, and the enforcement of registration. It does not account for laws
aimed at controlling lobbying. As such, it is a better summary of what the laws are than what they could
be. Keeping this in mind, it does provide a good way to gauge where regulations might fall short as

compared to the current best jurisdictions.

Table 2: Lobbying Regulation Classification Chart 131

Low

e Rules on individual registration exist, but few details are required

e Lobbyist definition only includes those who lobby the legislative branch, not those who lobby
the executive

o No disclosure of spending requirements for lobbyists or their employer

e Weak system of online registration, and requires physical paperwork

e Lobbying lists available to the public, but lack detail and spending reports

o Llittle in way of enforcement

e No cooling-off period, officials can immediately become lobbyists

Medium

e Rules of registration exist and are tighter, must include general information about the subject
matter and the department/branch/level of government being lobbied

e Those lobbying legislative and executive branch count as lobbyists

e There are some limits on gifts and campaign donations by lobbyists (might be loopholes), but
free consultation by lobbyists to officials, re-election campaigns and politicians is allowed

e There is no regulation for employer spending reports

e There is complete, efficient, effective and easy to use online registration

e The lobbying register is accessible to the public, online, and frequently updated.

e Intheory state agencies can conduct mandatory reviews/audits, although actual prosecution
for incomplete/inaccurate filings are rare

e There is a cooling-off period before former officials can become lobbyists

e Rules on individual registration are tightest and mandatory. Lobbyist must report subject
matter, target of lobbying, name of all employers, include photo of the lobbyist, and
immediately update the registration after any changes or new information

o Like medium level; both those lobbying legislative and executive branch must register

o Unlike low & medium level; tight spending disclosure is required:

o Must files a spending report

Must report salary

Must account for and itemize all spending

Must identify all people on whom money was spent

o
o
o
o Must report all spending on household members and direct family members of officials

130 Raj Chari, John Hogan & Gary Murphy, supra note 2 at 105.

B pid.
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o Must account for all campaign spending

e Unlike low & medium level; employer spending disclosure is also tight, employer of lobbyist
must also file a spending report and account for all salaries

e Lobbying register is online

e Lobbying register is open to public, up to date, and includes spending disclosure

e State agencies can and do conduct mandatory reviews/audits, and there are penalties for late
and incomplete filings that have a reasonable chance of being imposed

e There is a cooling-off period of a reasonable length before officials can become lobbyists

Chari et al. consider Washington and Kentucky as the two states with the highest level of

132 They conclude that the lobbying regulations in the U.S. and Canada are similar,

lobbying regulations.
and that these are the two countries with the highest level of regulation.”® This is not a high bar. They
classify the U.S. as having high-level regulations and Canada as having medium-level regulations,
because Canada lacks spending disclosure. They classify the EU as having low-level regulations. In light
of the holes in the U.S. system, it is should be classified as medium-level at best. The more complete and
independent oversight in the Canadian system should qualify it as medium-high-level. As a country,
Canada has the most complete lobbying regulations.”®* But it still fails to meet the standard of a high-
level jurisdiction, even as that standard is mostly limited to issues of disclosure. This shows how far

democracies still need to go in regulating lobbying.

In conclusion, although the regulations between the two countries are quite similar, there are
some key differences. The Canadian regulations do not track the amounts expended on lobbying, but
they are more encompassing. The Canadian regulations apply to the entire Federal government equally,
require the disclosure of grassroots and astroturf lobbying campaigns, are overseen by a completely
independent officer of Parliament appointed for 7 years, provides a code of conduct for lobbyists, and
prohibit lobbying a politician if the lobbyist aided significantly in the politician’s campaign, organized
fundraising, or bundled donations.™®

132 pid at 109.

Ibid; See also Craig Holman & William Luneburg, “Lobbying and transparency”, supra note 96 at 78.

The comparisons of lobbying regulations generally use Canada and the U.S. as the standard, but rarely rank the
two. It is implied, however, in the conclusion of Craig Holman & William Luneburg, “Lobbying and transparency”,
supra note 96 at 101.

135 as discussed, technically, the language of the Code of Conduct appears to prevent lobbying a politician if the
lobbyist has donated money to that politician, but the Commissioner has guided that lobbyists can give a personal
donation to a politician and still lobby her. This appears to be a reaction to the Commissioner’s earlier overly-broad
guidance on political activities. The correction did not require allowing the lobbying of a politician the lobbyist has
donated money to. The Court has ruled in support of a robust interpretation of the Code of Conduct’s then Rule 8
(now Rule 6) restriction against placing an official in conflict of interest, which supports a ban on linked donations
and lobbying. See Democracy Watch v Campbell, supra note 118 at para 54. The Court has not ruled on the Charter
guestion of restricting lobbying when the lobbyist has made a political donation. See Chapter 7 and Chapter 8 for a
discussion of Charter rights, lobbying, campaign donations, freedom of expression, and democracy. Office of the
Commissioner of Lobbying, supra note 121; See also, National Constitutional and Human Rights Law Section,
Opinion Respecting the Constitutionality of Rule 8 of the Lobbyists’ Code of Conduct (Canadian Bar Association,
2010).
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Regulations in the E.U.

In comparison to the American and Canadian regulations, the E.U. maintains a much lighter
regulatory framework. In the worldwide typology of high, medium and lowly regulated lobbying systems
introduced by Chari et al.**®, as of 2010 both Canada and the U.S.’s federal governments' lobbying
regulations score as medium regulated, with respective scores of 50 and 62. The E.U. scores as a lowly
regulated system with a score of 15 for the Parliament and 24 for the Commission.™®’ The E.U.’s lobbying
disclosure requirements only apply to the E.U. Parliament and Commission, and not to other parts of the
E.U.’s governance structure, such as the E.U. Council. Since 2008, the lobbying registry has been publicly
accessible, and includes who the lobbyists represented, who they contacted, and the overall funding for
lobbying purposes, but contains less detailed information than the North American registries do."*® The

E.U. also has a lobbyist code of conduct.**’

Yet, the registry remains voluntary, there is no cooling-off
period after working in government, the penalties remain weak and enforcement remains lax.'*® As of
2010, only an estimated half of the known E.U. lobby groups who lobbied the E.U. Parliament registered

as lobbyists voluntarily.**!

Structural Political Difference that Impact the Practice of Lobbying

Since most of the experiences, literature and empirical studies on the topic of lobbying are
American, it is vital to understand the relevant political differences between the two countries in order
to grasp how the American findings might apply to the Canadian context. There are significant political
similarities between Canada and United States. The countries share a similar origin, common law legal
system, federalist structure, market economies, pluralistic power structures, dominant language (of
course, Canada also has French), multicultural immigrant experiences, shameful histories of treatment
of their Indigenous peoples, and a broad overlap of cultural practices. Moreover, Canadians are well
aware of and are heavily influenced by American popular culture and political events.

Similarities
Overall, there are more and deeper similarities in lobbying between Canada and the United
States than differences. There do not appear to be any specific study of the difference between lobbying

136 Raj Chari, John Hogan & Gary Murphy, supra note 2. Their scoring system is based on the Center for Public

Integrity’s original scoring system for the United States at the federal and state level, and they used the same
system to score all other lobbying regulation systems worldwide

37 Gary Murphy, John Hogan & Raj Chari, “Lobbying regulation in Ireland”, supra note 97 at 116. | believe that the
E.U. Parliament and Commission have now completed standardizing their regulations, and they would both likely
score a 24 as of 2013.

138 Craig Holman & William Luneburg, “Lobbying and transparency”, supra note 96 at 92; Raj Chari, John Hogan &
Gary Murphy, supra note 2 at 53.

3% House of Commons Public Administration Select Committee, supra note 97 at 73.

Raj Chari, John Hogan & Gary Murphy, supra note 2 at 54; ALTER-EU Briefing on the Code of Conduct for
Lobbyists - Citizens For Europe, by ALTER-EU (Mundo B, Rue d’Edimbourg 26, B-1050 Brussels: ALTER-EU, 2013) at
re. For example, as of April 2013 there had been no enforcement actions taken against any lobbyists, and the sole
penalty for violating the code of conduct is to be barred from the voluntary registry.

m Craig Holman & William Luneburg, “Lobbying and transparency”, supra note 96 at 92.
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in Canada and the United States, but there are a number of general conclusions that arise from the
literature. Canadian lobbies have roughly similar structures, and perform a similar, almost identical, role
in the political system.™

Furthermore, there have been studies comparing lobbying in U.S. and the U.K., and lobbying in
the U.S. and the E.U. These studies found that lobbying is fairly similar across all these jurisdictions.
Bernhagen finds substantial similarities between lobbying in the U.K. and the United States, despite the
different systems of government. He finds that in both countries the majority of policy proposals “are
lobbied around by very few organized interests, while only a few proposals enjoy attention from a wide

7143

range of actors. He concludes that there are “remarkable similarities with analyses of organised

interest activities and their effectiveness in the U.S. given the very different systems of government”**.
He theorizes that the common pluralistic nature of the countries, their similar politico-economic systems
and the parallel development of the policy communities and lobbying organizations, as well as cross-

pollination over time, largely explain this similarity.'*

The Canadian system is a parliamentary system derived from the U.K., with elements similar to
the American political system added, in particular federalism and a written constitution. Therefore, it is
reasonable to conclude that most findings related to the similarities in lobbying between the U.K. and
American system would be equally applicable to the Canadian system, as the Canadian system is more
connected to the American system geographically, philosophically, politically and culturally.

Dir and Mateo find significant similarities across the E.U., stating, “our data suggest that the
differences across (European) countries in lobbying strategies are relatively minor, compared to the

14 | ikewise, Bennedsen and Feldmann found that the practices of

other variables used in this study.
lobbying in the U.S. and E.U. are comparable: in both cases lobbyists legitimate their policy positions
with their expertise and carefully tailored information.*”” Most likely the same finding would apply to
Canadian lobbying. Both Thorburn and Pross in their respective works on lobbying in Canada found that
lobbyists rely on information and expertise to support their policy preferences.*® Malvern has a much
more skeptical view of Canadian lobbying, arguing the historical record shows that lobbying was rooted

in connections, patronage, bribery, the rewards of railroad concessions and war profiteering.™*

142 See, for example, Raj Chari, John Hogan & Gary Murphy, supra note 2.

Patrick Bernhagen & Brett Trani, “Interest group mobilization and lobbying patterns in Britain: A newspaper
analysis” (2012) 1:1 Interest Groups Advocacy 48-66 at 62.

1 patrick Bernhagen, “Who Gets What in British Politics — and How? An Analysis of Media Reports on Lobbying
around Government Policies, 2001-7" (2012) 60:3 Polit Stud 557-577 at 572.

> Ibid.

¢ Andreas Dir & Gemma Mateo, “Gaining access or going public? Interest group strategies in five European
countries - DUr - 2013 - European Journal of Political Research - Wiley Online Library” (2013) 52:5 660—686 at 667.
7 Morten Bennedsen & Sven E Feldmann, “Lobbying Legislatures” (2002) 110:4 J Polit Econ 919-946 at 59.

Hugh Garnet Thorburn & Royal Commission on the Economic Union and Development Prospects for Canada,
supra note 2; A. Paul Pross, supra note 2; A. Paul Pross, supra note 2.

199 paul Malvern, supra note 2.
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Differences

Nonetheless, there are significant differences between the two countries that are relevant to
understanding lobbying and lobbying regulation in Canada and America. These differences include size,
culture, lobbying style and political structure.

Differences in Size
The American population, economy and federal budget are roughly ten times larger than the

Canadian ones.™

Thus we would expect the total lobbying expenditures, the scale of the lobbying
organizations and citizen groups, their average sophistication, the size of the contracts involved, and in
many cases the losses and rewards available to be significantly smaller in Canada. Correspondingly, it is
reasonable to expect that there is less overall lobbying at the federal level in Canada than in the U.S.
Indeed the evidence supports this conjecture. There are no figures on the amount expended on lobbying

in Canada, but there are far fewer lobbying organizations.*"

However, Canada’s smaller government
and economy also means that large international corporations can exert more lobbying effort using

proportionally fewer resources.

There are certain cultural differences between Americans and Canadians that have some
bearing on lobbying and lobbying regulation. Canada in general has a more reserved political culture,
stronger labour unions, a more urbanized population and, perhaps partially because of Quebec, a
history of being friendlier to regulation. Americans have a longer stronger history of political
participation in terms of forming citizen organizations, protests and pressure groups. It is difficult to say
for sure whether these differences stem from culture or political institutions, but it is likely both
overlapping and feeding off each other.

Differences in Lobbying Culture
Although more research is needed in this area, there appears to be a difference in lobbying

culture between Canada and the United States. Canadian lobbyists appear to be more reserved and

152

consensus seeking than American lobbyists.* Canadian lobbyists also seem to have fewer ties to

outside protest groups and citizen movements; they are more likely to seek an internal strategy of direct

13 There are two

lobbying, rather than an outside strategy that includes public pressure and publicity.
major reasons to believe that these cultural differences are largely rooted in the differences in the

political institutional structures of the two countries.

%% 1n 2015 the American GDP was approximately $18 trillion, and the Canadian GDP was $1.6 trillion. In 2010,

there were 34 million Canadians and 309 million Americans. Gross domestic product (GDP), by OECD, CrossRef
(OECD Publishing, 2014); OECD, “Population”, (2016), online: OECDStat
<http://stats.oecd.org/Index.aspx?DatasetCode=POP_FIVE_HIST>.

B! The difference is likely an order of magnitude at the federal level. The Commissioner of Lobbying lists
approximately 8,500 lobbyists in Canada in 2016-17. Estimates are that there are 100,000 lobbyists in the U.S. in
2014. Office of the Commissioner of Lobbying of Canada Annual Report 16/17, by Office of the Commissioner of
Lobbying (Office of the Commissioner of Lobbying of Canada, 2017). Lee Fang, supra note 105.

2 A, Paul Pross, supra note 2 at 155.

Ibid; Hugh Garnet Thorburn & Royal Commission on the Economic Union and Development Prospects for
Canada, supra note 2 at 76.
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First, the competition for influence will encourage lobbyists to seek strategies they believe to be
effective. Although strong cultural norms might lead to different approaches between the two
countries, it seems unlikely that the cultural differences are strong enough to explain the differences in
lobbying. Many of the corporations in Canada are American and would naturally engage in American-
style lobbying. If that were more effective, it would soon spread throughout the lobbying industry.

Second, similar patterns of lobbying behaviour differences can be found in comparison between
the U.S. and other countries, and this appears to be best explained by the differences in political
structures.

Differences in Political Structures

There are substantial differences between the Canadian and American political structures, and
these lead to substantial differences in the structure, methods and effectiveness of lobbying. The most
obvious and significant difference is that Canada is a parliamentary system, whereas the U.S. is a
presidential system. Related to this, the American system is also more open, with a more open and
public legislative crafting process, and more open and public bargaining between the branches and
levels of government. America also has more frequent federal elections and more political appointees
within government. In contrast, Canada’s federal government goes longer between elections, the
legislative bargaining often happens within the ruling party (or ruling and supporting parties if a minority
government) behind closed doors, and more legislation arises from within the comparatively

empowered and less-politicized bureaucracy.**

There are some differences in political culture,
Canadians seem to express greater political trust. Both systems are subject to hyper-politicization, but it
155 Lastly, the

Canadian government can fall from no-confidence votes, which provides a strong incentive for all

appears to be stronger in the U.S., as there are different restraining mechanisms at play.
members of the majority party to vote in support of key pieces of legislation.

In the more open American system, lobbyists focus a lot of their energy on the legislators.**®
Decision-making in the Canadian system is more centralized in the upper ranks of the bureaucracy, the
Cabinet and the Office of the Prime Minister (PMO)."’ Yet lobbyists do not focus only on the PMO. On
narrowly tailored issues it pays to focus on the ministry in question, since federal ministries have great
responsibility.”*® Boucher finds that lobbying broadly (and repeatedly) is advantageous, because it
allows the lobbyists to acquire insider knowledge and support from the rest of the government and
Parliament. This shows the upper echelons of the government that the lobbyists are worth taking

4 Fred Thompson & W. T. Stanbury, supra note 2 at 21 & 25; Gerry Kristianson, “Lobbying and Private Interests in

British Columbia Politics” in R K Carty, ed, Polit Policy Gov Br Columbia (Vancouver B.C: UBC Press, 1996) 381 at
201.

1> Gregory Tardi, “Law as a counterweight to politicisation in democratic public management” (2012) 38:4
Commonwealth L Bull 591-615 at 593 & 598.

8 Fred Thompson & W. T. Stanbury, supra note 2 at 21.

Ibid at 21 & 25; Gerry Kristianson, supra note 154 at 201.

Maxime Boucher, supra note 2 at 319.
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seriously, and increases their odds of successfully lobbying the PMO.™®

Pross points out that Canadian

lobbyists concentrate their attention on the areas where bills originate: areas that are not visible to the
general public.*® Dawson argues that the Canadian Cabinet and PMO remain more accessible than the
British ones.™®

than in the U.S.

This makes lobbying easier in Canada than in the U.K. and the E.U., but more difficult

These differences are reflected in the lobbying legislation. The Canadian Lobbying Act
specifically includes all bureaucrats, and it would be ineffectual if it focused only on the legislature. The
American Act began with a focus on the legislature, and only extended gradually to the rest of the
government. Holman and Luneburg argue that the American Act still remains weaker in application to
the executive branch, due to the co-equal divisions of powers and concerns about over-reach if the

legislature regulates lobbying of the executive too strictly.*®

Canada’s Commissioner of Lobbying is
stronger and more independent than the U.S. of the Secretary of the Senate and the Clerk of the House
of Representatives. The Commissioner of Lobbying is an independent officer appointed for 7 years. The
American positions are much more political and serve at the whim of the party in power.'®® Canada has
a long history of independent Parliamentary officers and non-political professional bureaucrats to draw
upon. The lobbying oversight positions have remained more political and partisan in the U.S,, likely

because of the balance of power structure of its government.*®*

Vetogates

A result of the different political structures is that the American system of checks and balances
in government leads to more nexus points at which legislation and political appointments can be stalled.
The U.S. has less party unity (due to structural factors) and more political actors who, working

individually or in small groups, can veto change. These nexus points, known as “vetogates”*®, exist in
every pluralistic democratic political system, but the number of vetogates varies widely. The American

system has more vetogates than most other functioning democracies.*® Eskridge lists nine vetogates in

159 g appears that as the number of lobbying contacts with executive and legislative bodies increases, the number
of lobbying contacts with the PMO increases as well.” Ibid at 322 & 333.

180 A, Paul Pross, supra note 2 at 155.

A. Paul Pross, supra note 2 at 6 & 40.

Craig Holman & William Luneburg, “Lobbying and transparency”, supra note 96 at 84.

The Secretary of the Senate and the Clerk of the House of Representatives are essentially appointed by the
respective majority caucus or majority leader (in the Senate), and do not have the same protections as the
commissioner of Lobbying.

%% The Secretary of the Senate and the Clerk of the House of Representatives are essentially appointed by the
respective majority caucus or majority leader (in the Senate), and do not have the same protections as the
commissioner of Lobbying.

% The term “vetogates” originates with McNollgast. Mathew D McCubbins, Roger G Noll & Barry R Weingast,
“Positive Canons: The Role of Legislative Bargains in Statutory Interpretation” (1992), online:
<http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=5953&context=faculty_scholarship>.

%8 These vetogates combined with the influence of business lobbyists accounts for Mahoney’s finding (discussed
later) that in the U.S. only 11% of proposed policies were enacted, versus 80% in the E.U. Cornelia Woll, “The brash
and the soft-spoken: Lobbying styles in a transatlantic comparison” (2012) 1:2 Interest Groups Advocacy 193-214
at 205.
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I

the American system, and three more can reasonably be added to his list, making twelve.™" In

comparison, Canada has between three to seven vetogates, and the risk of non-confidence gives those

in the majority party an incentive to avoid using them.*®®

Moreover, the vetogates in the American system are more likely to activate and stop legislation,
because they are controlled by more independent interests and can be activated by smaller groups of
people. In the American system the vetogates are controlled by separate branches of government, each
motivated by somewhat different incentives and interests, and often by separate political parties with
weaker party unity. For instance, the President might be a left-wing Democrat, the House might be
controlled by Republicans, and the Senate might be controlled by centrist Democrats who are not
beholden to the President and lack a veto-proof majority. In comparison, in the Canadian system the
ruling party controls the executive branch, the House of Commons and often the Senate. The Prime
Minister effectively controls the executive directly, and the legislature relatively directly through
appointment powers and the strong party unity of the Canadian system. Moreover, the Canadian Senate
is not viewed as a fully co-equal branch of government, and only rarely exercises its vetogate powers.
Thus the branches of government are only somewhat independent vetogates. In addition, individual
American legislators can stop legislation through control over key committees and Senators have vetoes
and holds over legislation, judgeships and appointments. Canadian legislative committees are weaker
and less independent, and individual Canadian legislators generally lack the ability to exercise vetogates
on their own. Thus the American system has approximately double the number of vetogates than the
Canadian system, and they are on average significantly more likely to activate. This structural difference
has a substantial impact on lobbying.

Eskridge argues that systems with more vetogates will (1) have more difficulty enacting
legislation; (2) will tend to enact legislation with compromises, logrolls, and delegations; and, (3) will
have more difficulty repealing already enacted legislation.™® Baumgartner et al.’s multi-year study of
lobbying in Washington comes to similar conclusions. There is a status quo bias in any political system,

%7 william N Eskridge Jr, “Vetogates, Chevron, Preemption” (2007) 83:4 Notre Dame Law Rev 1441-1494. Eskridge

lists nine vetogates in the American system, (1) House Committee, (2) House Rules Committee, (3) House Floor
Consideration, (4) Senate Committee, (5) Senate Unanimous Consent Agreement, (6) Senate Filibusters & Holds,
(7) Conference Committee, (8) Conference Bill Consideration in both the House and Senate, and the (9)
Presidential Veto. To this list we could also add three more: (10) the House and Senate Appropriation Committees,
both of whose approval is often necessary for legislation to proceed; (11) the shared Senate and Presidential
power to appoint executive positions ensures that there are reoccurring vetogates even on established legislation
and departments; and (12) the Supreme Court has also acted as a vetogate, becoming involved in many of the
large bills and executive actions. On a local level, the partizan nature of judgeships, particularly elected judges,
creates a far more active judiciary that is more likely to exercise its vetogate power.

% The list would likely include (1) the PMO, (2) House of Commons committee, (3) House vote, (4) Senate
Committee and (5) Senate vote. One could reasonably add (6) the deputy minister and (7) Minister of the related
branch of the bureaucracy to the list. In theory the Canadian Supreme Court has the same vetogate power as the
American Supreme Court, but it has not exercised it in the same political way. This is likely because the makeup
and appointment system of the Court is less directly partisan, and because there are fewer power struggles within
the branches of the federal government.

% William N Eskridge Jr, supra note 167.
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but it is particularly strong in the American system. The institutional stickiness favours staying still over

170

progressing to a new policy equilibrium.””" They argue that the American political process is subject to

long period of stasis, as forces for change try to overcome the legislative friction of the status quo until

71 Hacker and Pierson refer

there is sudden significant change, followed by another long period of stasis.
to this stasis as policy drift, where officials fail to update laws and policies to adapt to new

circumstances, often due to the influence of lobbyists.

Kludgeocracy

Baumgartner et al. also point out that the high costs in political capital required for change
results in a prevalence of omnibus legislation that offers something for a large number of political
players all at once. Teles has argued that this is one of the factors that has led to the U.S. becoming a
kludgeocracy.*” A kludgeocracy is a governmental system where public policy is excessively convoluted,
and increasingly full of rickety self-defeating complexity, because it incorporates so many benefits to
private special interest groups.*”® Kludge legislation is built on layers of patches. It operates poorly and
wastefully, and is navigable only by insiders who profit from the complexity.

The result of this political structure in the American system is that lobbyists who defend the
status quo have a significant advantage. A secondary result is that the prevalence of omnibus legislation
means that when legislation is likely to pass, there will be more payouts and changes, and hence more
incentive for a broader collection of lobbying interests to get involved. Thus, due to the reduced
kludgeocracy, it is possible that parliamentary systems motivate comparatively fewer lobbyists, and
offer them less rewards.

Adversarial versus Co-operative Lobbying

Since the American political system favours the status quo, and since the majority of American
lobbying strives to protect the status quo, U.S. lobbyists tend to be more adversarial, knowing they have
a good chance of succeeding in preventing change.'”* In contrast, Woll finds that in the more
bureaucratic E.U. system it is harder to completely suppress new legislation, and hence European

70 Erank R. Baumgartner et al, supra note 59.

Y 1bid.

72 | ee Drutman, The Business of America is Lobbying: How Corporations Became Politicized and Politics Became
More Corporate (Oxford University Press, 2015) at 36.

7 Ibid. The Affordable Care Act (Obamacare) is a good example of this process. It was essentially designed to
provide universal insurance through the private insurance market, making it excessively complicated and unstable.
It forced citizens to buy private insurance, transferring their wealth to private insurance agencies instead of
collecting taxes. The most popular facet of the program was the simple expansion of Medicaid — an older public
program.

4 The vast majority of lobbyists work for business interests in various forms, and the top priority for most
corporate lobbyists is preserving the status quo, and they mobilize only when change becomes a real possibility.
Frank R. Baumgartner et al, supra note 59 at 80; Cornelia Woll, “The brash and the soft-spoken”, supra note 166 at
205; Lee Drutman, “What we Get Wrong about Lobbying and Corruption”, Wash Post (16 April 2015), online:
<https://www.washingtonpost.com/blogs/monkey-cage/wp/2015/04/16/what-we-get-wrong-about-lobbying-
and-corruption/>.
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lobbying is more reserved, consensus-seeking, and discreet.””” Woll concludes, that the “question for a

European lobbyist is therefore just how much they are willing to compromise in order to have a chance
to continue influencing a policy proposal.”*”® Mahoney agrees, “EU policymaking leads to more
compromise with all parties achieving some level of success while the U.S. policymaking system tends

n177

toward winner-take-all outcomes.” " The numbers back this up. Woll reports Mahoney’s findings that

the passage rate of legislation is very different between the E.U. and the U.S. In the E.U. more than 80%
of proposed policies were eventually enacted, whereas in the U.S. only 11% of the proposed policies

were enacted.'”®

The greater passage rate of legislation in the E.U. system means that the lobbyists are more
likely to get partial success by compromising when seeking to influence legislation. If they insist on an

adversarial approach of completely opposing the legislation, they are likely to fail and end up with

7% The net result is that lobbyists are on average are actually more successful in the E.U. than in

180

nothing.
the U.S., but fewer of them attain exactly what they want.

The situation in Canada likely falls between the two jurisdictions. Canada’s political system sits
in-between the U.S. and the E.U. on the political continuum. Like the E.U., Canada’s system is relatively
closed and bureaucratic. However, there are many other factors that make it more like America when it
comes to lobbying. In contrast with Europe, the U.S. and Canada have a long history of civic engagement
in lobbying government, as well as a history of visible lobbying scandals. Chari et al. argue that it is for
these reasons that North America governments have been forced to adopt more extensive lobbying
regulations.’® Mahoney points out that the “media used to affect public opinion is integrated in the U.S.

182 Stiglitz makes a similar argument, that in the U.S. the top 1% who control

183

and fragmented in Europe
lobbying are adept at using the media to persuade the public to support the policies they favour.”™ In all
these factors Canada is more like the United States. Thus, we would expect that Canadian lobbyists are

more likely to seek compromise than the American ones, but not to the extent seen in the E.U.

In his work on lobbying in Canada, Pross’ conclusions support those stated above. He finds that
Canadian lobbyists work in a more opaque environment than American ones, where the bureaucracy is
more insulated from pressure, both from lobbyists and the public. He concludes that in order to work
with the bureaucracy, Canadian lobbyists generally take a quiet insider approach, avoiding public

7> Cornelia Woll, “The brash and the soft-spoken”, supra note 166 at 202.

Y% Ibid at 209.

Y77 Christine Mahoney, “Lobbying Success in the United States and the European Union - Cambridge Journals
Online” (2007) 27:01 J Public Policy 35-56 at 44.

78 Cornelia Woll, “The brash and the soft-spoken”, supra note 166 at 205.

7% Christine Mahoney, supra note 177 at 39.

80 cornelia Woll, “The brash and the soft-spoken”, supra note 166 at 206.

181 Raj Chari, John Hogan & Gary Murphy, supra note 2 at 112.

Timothy M Lapira, Herschel F Thomas & Frank R Baumgartner, “The two worlds of lobbying: Washington
lobbyists in the core and on the periphery” (2014) 3:3 Interest Groups Advocacy 219-245 at 204. They contend
that transparency about the activities of interest groups is also lower in the E.U.

18 Joseph E. Stiglitz, supra note 38 ¢ 6, s Shaping perceptions about policies.
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confrontation and media attention on their issue.*®* They rely on their established connections with
officials to succeed. Pross has observed, “[i]n the U.S. groups have access because they have influence;

”1% This difference should not be

in Canada groups have influence because they have access.
exaggerated, but the insider connections are proportionally more important to Canadian lobbyists.
Although Pross’ work was from the 1970s and the size and scope of lobbying has transformed since
then, my interviews have largely supported his conclusion.'® Graham et al.’s recent study of the oil
industry lobbying in Canada under the Harper and Trudeau administrations also found the same pattern

of insider lobbying and influence of industry groups.
Across both time periods we find a network core of a small world of leading industry
associations and targeted offices and individuals within government that are in
regular contact with each other.™’

Graham et al. did find some differences in the targeting of the lobbying, depending on the receptiveness

188 \When politicians were less favourable to their

of the politicians to the preferences of the oil industry.
point of view, the oil industry lobbyists shifted their attention to the bureaucracy and increased the

amount of lobbying.'®

Bennedsen and Feldmann argue that the existence of the non-confidence vote makes
parliamentary governments more cohesive, and lobbyists comparatively weaker. Therefore, in
parliamentary systems it makes more sense to focus lobbying on the bureaucracy and the
implementation of policy.**® Thompson and Stanbury agree that the cabinet’s monopoly of political
power in Canada weakens interest groups and renders lobbying the legislature less effective.'** This
monopoly also gives the cabinet lots of latitude in its receptiveness to lobbying, so lobbyists might still

have great influence if the cabinet is amenable to it."*

%% In the insider approach the lobbying organization speaks and meets with government officials directly, and

keeps a low public profile. In the outsider approach, the lobbying group uses visible stunts, protests, media outlets,
and other public methods to pressure officials. See Chapter 2 — Understanding Lobbying in Canada and the U.S.:
Four Approaches to Understanding Lobbying: The Insider-Outsider Approach, p. 100.

% Fred Thompson & W. T. Stanbury, supra note 2 at 43.

A. Paul Pross, supra note 2.

Nicolas Graham, William K Carroll & David Chen, supra note 2 at 6.

188 “In the Harper years, high volume lobbying activity was focused on Natural Resources Canada, the House of
Commons and, to a lesser extent, Environment Canada, Foreign Affairs, Aboriginal Affairs and Northern
Development, and the Prime Minister’s Office. CAPP, MAC, TransCanada Corporation and several other firms
maintained high-volume lobbying relationships with core state organizations during this period. Under Trudeau,
high-volume lobbying relations continued to target Natural Resources Canada, the House of Commons and
Environment Canada.” Ibid.

189 “Among the top 10 senior government bureaucrats who remained in their positions after the change in
government, their annual contacts with the fossil fuel industry rose from an average of 144.5 contacts under
Harper to 228.5 under the Trudeau government.” Ibid.

% Morten Bennedsen & Sven E. Feldmann, supra note 147 at 943.

Fred Thompson & W. T. Stanbury, supra note 2 at 25.

Ibid at 26.
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The lobbying reflects the differences between the systems in the respective targeting of
different areas of the governments in Canada and America. Presthus’ survey of nearly one thousand
directors of interest groups is from the late 1970s, but it makes this pattern apparent.'** Nearly two-
thirds of Canadian interest groups focused on the bureaucracy and cabinet, whereas less than a third of
the American groups did so."*

Table 3: Percentage of Lobbying Targeting Different Areas of Government in Canada and the U.S. 195

Target of the Interest Group Canada u.s.
Bureaucracy 40 21
Cabinet and executive assistants 24 7
Legislators and legislative committees 27 59
Judiciary 3 3
Other 6

Total percent 100 99
(Respondents) (393) (604)

A final key difference between the two countries is that Canada’s lower cost of elections, public
funding for political parties (through tax deductions and reimbursements), and strict campaign funding
regulations reduces the overlap between lobbying and political campaign fundraising. The issue of
campaign donations and lobbying is discussed in depth in Chapter 4.

The Canadian Senate
One last area of the Canadian governmental structure needs to be addressed: the unique role of

the Canadian Senate. Colin Campbell, in his work The Canadian Senate: a Lobby from Within, argues that

196

the Senate often acts as a pro-business lobby within government.™” His work is from the late ‘70s, but

his analysis is still applicable. Dozens of senators continue to be business owners or sit on corporate

197

boards.”" He argues that the predominance of senators still involved with business, or with a business

193 Survey performed by Presthus. Table from /bid at 34.

194 “Eirst of all you have to keep a good lookout on what is going on, on how the government is thinking. That
means knowing, and keeping in with cabinet ministers and some senior civil servants. But that is only part of the
craft. ... Really, most new ideas begin deep in the civil service machine. The man in charge of some special office ...
writes a memo suggesting a new policy on this or that. It works its way slowly up. At that stage civil servants are
delighted, just delighted, to talk quietly to people like us, people representing this or that corporation or industry
directly involved. That is the time to slip in good ideas. Later it oozes up to the politicians and becomes policy. By
the time it is a government bill it is the very devil to change it. Then you have real trouble.”

Ibid at 36.

19 Survey performed by Presthus. Table from Ibid at 34. The 2017 Office of the Commissioner of Lobbying annual
report, contains similar numbers based on the lobbyists’ disclosures. 54% of the lobbying is focused on the
bureaucracy, 21% Is focused on the Cabinet, and 26% is focused on the legislators. The judicary is not listed as an
option. Office of the Commissioner of Lobbying, supra note 151 at 8.

1% colin Campbell, supra note 2.

Joanna Smith, “Many Canadian senators make money outside the Senate | Toronto Star”, Tor Star (4 July 2013),
online:
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background, creates a pro-business bias that is disproportionately receptive to the lobbying of business
interests. Since senators do not have to face the public in re-election, he argues that there is little to
restrain this bias. Senators can also be more effective advocates once enlisted, because their long terms
in office give them unparalleled time to gather experience and connections. In theory this could also
apply to backbencher MPs, since they are also allowed to have second jobs. Yet fewer MPs appear to

have second jobs, and at least they must continue to seek re-election.'*®

Campbell argues that the Canadian lobbying process is a series of steps: first lobbyists make
their,

views known to the civil servants who draft the legislation. Then they take their case
to the House of Commons committee. If they do not get a favourable response

there, they then try to convince the Senate’s Banking Committee that their view are

reasonable and deserve support.*®

If they succeed then the senators consult with the minister and see if they can get the legislation
amended. There is logic to Campbell’s position; the predominance of legislators with a business
background will create a more pro-business environment. There has also been an increase in legislators
with a business background since the 1970s and an increase in pro-business government policies.?*
Moreover, the fact that legislators must face periodic elections is one of the most important checks on
their behaviour, forcing them to support publicly popular positions.

Prime Minister Trudeau’s decision to do away with parties in the Senate likely opened it up to
more lobbying, since there is less party discipline constraining individual senators. There has been some
key legislative activity in the Senate indicative of the impact of lobbying. For example, the Senate sent
the 2017 budget implementation bill back to the House of Commons in opposition to an alcohol excise

201

duty that was linked to inflation.” " It is unlikely that the Senate’s objection was genuine; linking the

duty to inflation was eminently reasonable. The objection was more likely a result of a concerted

<https://www.thestar.com/news/canada/2013/07/04/many_canadian_senators_make_money_outside_the_sena
te.html>.

1% The Star found that in 2018, 12 MPs have employment or business income from private sources within the last
two years, including “law firms, construction and land surveying companies, a management service organization,
and a chain of department stores.” Alex Ballingall, “Moonlighting MPs: Does your representative in the House of
Commons have a second job?”, (21 April 2018), online: The Star
<https://www.thestar.com/news/canada/2018/04/21/moonlighting-mps-does-your-representative-in-the-house-
of-commons-have-a-second-job.html>.

1% Colin Campbell, supra note 2 at 14.

% gysan Delacourt, “Politicians now more likely to be businessmen than lawyers”, Tor Star (1 February 2013),
online:
<https://www.thestar.com/news/insight/2013/02/01/politicians_now_more_likely to_be businessmen_than_law
yers.html>.

%% John Paul Tasker, ““They Caved’: Senate Passes Budget Bill Despite Opposition to Alcohol Tax Hikes”, (22 June
2017), online: CBC News <http://www.cbc.ca/news/politics/senate-backs-down-budget-bill-1.4173090>.
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lobbying campaign by the alcohol industry. Similarly, there was a great deal of lobbying of the Senate in
reaction to the recent Bill C-69 on environmental assessment for major projects. This was partly a
reaction to the industry unhappiness with the legislation passed by the elected House.** 80% of the
lobbying was by industry groups, primarily oil and gas interests, 13% was by environmental groups, and
4% was by First Nation organizations.’® The Senate introduced 187 amendments weakening the
environmental protections of the assessment laws, indicating that the lobbying of the oil and gas

industry was quite successful.?®

Still, there are a number of arguments that weigh against Campbell’s view. None of the
respondents | interviewed discussed the Senate as an important target for lobbyists. Most emphasized
the PMO and the Federal bureaucracy. Additionally, the interviews indicated that lobbyists focus their
efforts on the particular decision-maker relevant to the issue at hand, rather than pursuing the topic
throughout the entire spectrum of government stakeholders. Considering that few bills originate in the
Senate, it has no oversight over regulation, and the power of the Senate and its committees has
declined over the decades, even with its pro-business slant it seems likely that the Senate will remain a
secondary part of the lobbying story.

Conclusion - Chapter 1

In conclusion, Canadian lobbyists are likely less adversarial, more collaborative, more focused on
adjusting legislation towards an acceptable compromise, more focused on their own policy domain, and
more likely to take a quiet insider approach than their American counterparts. Canada’s officials are
more likely to pass the legislation they seek to pass, and face less influence from the overlap between
campaign financing and lobbying. Canadian lobbyists might not be able to shatter legislation as
effectively as their American counterparts, but they have undoubtedly learnt how to quietly cut away
the rough edges most likely to injure their clients. In the next chapter, we will discuss the details of the
practice of lobbying in Canada and the United States.

202 See, Nicolas Graham, William K Carroll & David Chen, supra note 2 at 47.

Sharon J. Riley & Sarah Cox, supra note 40.
% Ibid.
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“Torture and Lobbying... two of the world’s most evil things.”
— Trevor Noah, The Daily Show host*®
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Introduction - Chapter 2

We discussed lobbying legislation in the previous chapter. This chapter investigates the actual
practice of lobbying in Canada and the United Sates. It examines the role lobbying plays in governance,
and what we can discern about the influence lobbyists and special interests exercise over government. It
investigates how and why lobbying is increasing. It covers the various interests who practice lobbying:
corporations; citizen groups; unions; and other levels of government. The chapter begins with a section
intended to help the reader understand the practice of lobbying. It then explores four approaches to
understanding lobbying; considers the issue of government created lobbying; discusses a number of
Canadian lobbying statistics; investigates transparency and lobbying; and concludes with an examination
of the effectiveness of lobbying

Understanding Lobbying

Certain patterns can be discerned in the practices of lobbying, which will help set a basis for
understanding lobbying. This section will cover how lobbying is increasing, and the three pillars that
justify lobbying: tradition, the right to petition government, and information provision. Then it will cover
what lobbyists do: how they lobby government, monitor government, build their client base, build
relationships with officials, and build relationships with other lobbyists.

Lobbying is Increasing

Since the 1970s lobbying has been increasing steadily across the Western developed world.?%
Studies have found a measurable increase in Canada®”’, the U.S.*®, the U.K.?® and the E.U. This is an
increase in both the amount spent on lobbying, and the number of lobbying organizations. By 1995, the
amount spent on lobbying on the federal level in the U.S. declared under the 1995 Lobbying Disclosure
ACtZlO

This exceeded the $5.7 billion spent by political campaigns over the same period.*** This is figure

over a 4-year period (containing 2 House elections and 2/3 of the Senate cycle) was $6.5 billion.

2% Cornelia Woll, “The brash and the soft-spoken”, supra note 166. Jason Fekete, “Number of federal lobbyists up

sharply”, Ott Citiz (12 June 2014), online: <http://ottawacitizen.com/news/national/number-of-federal-lobbyists-
up-sharply>.

%97 Jason Fekete, supra note 206.

Lee Drutman, supra note 172 at 56. “In 1970, there were five registered lobbyists for every one of the 535
members of Congress. Today there are twenty-two lobbyists for every member.” Chuck Collins, 99 to 1: How
Wealth Inequality Is Wrecking the World and What We Can Do about It (San Francisco: Berrett-Koehler Publishers,
2012) at 36.

%% William Dinan & David Miller, “Sledgehammers, nuts and rotten apples: Reassessing the case for lobbying self-
regulation in the United Kingdom” (2012) 1:1 Interest Groups Advocacy 105-114 at 108.

219 | obbying Disclosure Act, (2 U.S.C. § 1601) 1995.

Institutional Corruption? The revolving door in American and British politics, by Mirko Draca, SMF - CAGE Global
Perspectives Series 1 (UK: SMF - CAGE, 2014) at 8; in a newspaper article in 2016, Drutman noted that the $2.6
billion in yearly U.S. reported corporate lobbying spending is now more than the combined budgets of the Senate
(5860 million) and the House ($1.18 billion). Lee Drutman, supra note 174.
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represents the amount of declared lobbying, which was likely 10% to 50% of the amount actually

spent.”"?

The growth of lobbying was not a simple process. It took place in multiple jurisdictions and
countries, across a wide period of time, involving millions of complex business, economic and political
decisions; it is inevitable that there were multiple factors and feedback loops involved. Lux et al. find
that on the micro level the biggest drivers of corporate political activity are government regulation,
politician incumbency and firm size.**® Yet, political incumbency has not changed significantly in the U.S.

1% so it is probably not an explanation for the macro trend of increased lobbying.

over the last 50 years
Combining the macro and micro factors, we can break the increase down into four overlapping
motivating dynamics: changes to governmental reach; changes in public policy approaches; the

increasing size of the economy; and the fact that lobbying is self-perpetuating, increasing over time.

Increasing due to: Changes to Governmental Reach

Most commentators agree that a fundamental reason for the increase in lobbying is a reaction
to the growing enormous expansion of governmental reach over the last century. This growth in laws,
rules and regulations is not an accident of history or the output of excessive bureaucracy. It is a natural
reaction to very real and ongoing challenges. It would be impossible to have a functioning modern
nation without a government with the reach we see in the Western world. There are simply too many
problems that the government needs to address. These issues include disaster relief, control over
modern weaponry, industrial policy, environmental and safety regulations, workplace regulations,
managed transportation and communication systems, regulating modern financial systems — all
essential to ensuring millions of people continue to live long peaceful lives together. Almost all
businesses are affected by the increased scope of modern governmental decisions. In turn, government
regulation has been one of main drivers of corporate political activity.”*> Businesses that can afford it
have good reason to seek to influence government decisions — decisions that can dramatically alter the
market place, the bottom line, and the business’s competitive advantages. Although the expansion in
government reach grew rather consistently over the last century, the real explosion in the number of

interest groups, which then began to engage in lobbying, began in the 1960s and ‘70s.%*°

Moreover,
lobbying continues to increase even as the expansion of government has levelled off. This has led many
political scientists to conclude that it was specific social dynamics and policy changes that are the root

explanation for the expansion of lobbying.

?12 We know that there is a massive unregistered shadow lobbying system in the U.S. The 50% figure is derived

from studies that show only half of politicians who go on to be lobbyists properly register their activities. The 10%
figure is derived from estimates that 90% of lobbyists do not register (this may or may not represent 90% of
spending being unregistered). Lee Fang, supra note 105; Isaac Arnsdorf, supra note 107; See also Tim LaPira &
Herschel Thomas, supra note 112.

13 sean Lux, T Russell Crook & David J Woehr, “Mixing business with politics: A meta-analysis of the antecedents
and outcomes of corporate political activity” (2011) 37:1 J Manag 223-247 at 238.

1% Center for Responsible Politics, “Reelection Rates Over the Years: US House & US Senate”, (August 2017),
online: Open Secrets <https://www.opensecrets.org/overview/reelect.php>.

1> Sean Lux, T. Russell Crook & David J. Woehr, “Mixing business with politics”, supra note 213 at 238.

?1% Richard A Smith, “Interest Group Influence in the U.S. Congress” (1995) 20:1 Legis Stud Q 89-139 at 112.
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Increasing due to: Changes in Public Policy Approaches

The dramatic increase in the number of interest groups in the 1960s and ‘70s began first with
the organization of citizen groups. This was likely a result of many factors: social change, new
approaches to politics, the disruption of traditional power structures, the growing complexity of society,
and the need to address problems that fell outside the concerns of the established political parties of
the time. Many of these new interest groups coalesced into structured organizations that began to
lobby government, pushing successfully for significant changes to policy — such as environmental
regulations and anti-discrimination legislation — that had a wide impact on society. The standard story is
that this further expanded the scope of governmental legislation, and brought additional conflict with
business interests, as it increased their short-term compliance costs. These rules might have helped
businesses in the long run, by improving society and the available talent pool. Regardless, businesses
perceived the changes as hostile, and began to organize in their own right. Thus, it is argued that there
was a second wave of growth in interest groups in the late 1970s and ‘80s, as business groups caught up
with and then surpassed the lobbying efforts of citizen interest groups and unions.

Although the expansion of the business organizations is often argued to be a response to the
growing reach of government, it is equally convincing that it might have been a response to the visibility
of the citizen interest groups and an attempt to imitate their tactics, rather than a reaction to actual
policy changes. It could also have been on outgrowth of the same underlying forces that initially
motivated the growth of citizen interest groups, but simply delayed by a few years.

The Policy of Seeking Public Input Increases Lobbying

Along with the expansion of interest groups in the 1970s — and perhaps partly because of it —
there was a significant underlying policy change in Western governments: increasingly governments
began to value consent and consultation in policy-making decisions. The governments of many Western
countries, including Canada, the U.K. and the U.S. emphasized a deliberate policy of seeking public input
in-between elections — input from both citizens and business interests. Hence the involvement of
lobbyists became a matter of public policy.

The Policy of Seeking Business Input Increases Lobbying
Dinan and Miller present a different explanation of the expansion of lobbying, particularly
business lobbying. They argue that it was specifically “a direct result of the business-friendly policies

pursued by successive governments”**’

. They point out that in the late 1970s and early 80s governments
became more actively pro-business, embracing the input and lobbying of business interests. Thus it was
widespread trend towards consent and consultation with business that was the underlying motivating
factor. They maintain the input of citizen interest groups and their lobbying was simply a by-product of
the government’s true goals. The election of pro-business governments and ongoing pro-business
ideology largely accounts for the growth of lobbying. The larger scope of business lobbying is also

explainable by this reasoning.

7 william Dinan & David Miller, “Sledgehammers, nuts and rotten apples”, supra note 209 at 108.
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Lux et al. provide additional support for this argument. They note that,
Kaiser (2009) observed that the Republican Party gaining control of the Congress in
1994 likely led to increases in CPA [Corporate Political Activity, comprised of political
contributions and lobbying] as more business interests perceived a more
sympathetic audience in Washington. Sympathetic politicians are more likely to

provide business interests access and are more receptive to their policy ideas and

positions, providing firms an opportunity for CPA.**®

If the increased Republican control over Congress is a factor in the growth of corporate lobbying, it is
reasonable to conclude that the overall increase in business-friendly politics has led to more corporate
lobbying, and the trend might be distinct from the earlier rise of citizen lobbying organizations.

The Policy of Cost Cutting Increases Lobbying

There was at least one other significant policy change that encouraged the growth of lobbying.
In the 1980s and ‘90s many Western governments embraced cost-cutting and deficit reduction as a
policy goal. These cost reductions were tied with earlier and ongoing attempts to reduce the size of the
government bureaucracy. During this process, departments were cut, scientists and research pruned,
and governmental institutional capacity was lost.”** Between 1979 and 2005, the number of

d.??® This left Congress less institutionally capable to

221
d.

Congressional staffers declined by about a thir
handle complicated policy issues, and lobbyists stepped in to fill the voi

“After decades of cutting its own staff and research arms, much of Capitol Hill’s institutional

222 Think tanks and external policy

memory and policy expertise now resides in the lobbying industry.
organizations, like the American Legislative Exchange Council (ALEC), have become an external (and
often biased) source of policy knowledge. These organizations existed before the 1980s, but grew
immensely in scope and influence. They became particularly influential for right-wing politicians, who

tended to distrust the government bureaucracy due to its presumed anti-market bias.

The Policy of Good Government Reform Increases Lobbying and Public Distrust
Although it is difficult to prove, it is possible that the increase in lobbying has also been fed,
unexpectedly, by the movement towards good governance reforms. The increased barriers against self-

28 5ean Lux, T. Russell Crook & David J. Woehr, “Mixing business with politics”, supra note 213 at 227.

State of the Congress: Staff Perspectives on Institutional Capacity in the House and Senate, by Kathy
Goldschmidt (Washington, D.C.: Congressional Management Foundation, 2017) at 8.

20 | e Drutman, supra note 172 at 34.

Chris Mooney, “Requiem for an office” (2005) 61:5 Bull At Sci, online:
<http://www.princeton.edu/step/seminars/previous/fall-2005/Mooneyreading2005No2Requiemforanoffice.pdf>
at 3.

2 Nicholas Confessore, “How to Get Rich in Trump’s Washington”, N Y Times (30 August 2017), online:
<https://www.nytimes.com/2017/08/30/magazine/how-to-get-rich-in-trumps-washington.html>.
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dealing and bribery, and the push for government openness over the last century, have increased the
scope and visibility of lobbying. As the acceptability of trading favours and possibility of direct bribery
has declined, those seeking to influence government decisions have increasingly been required to resort
to more organized campaigns and pursue widespread lobbying to accomplish their goals. Likewise, the
visibility and general acceptability of lobbying, as it becomes more open and the rewards more visible,
has encouraged other organizations and businesses to lobby.

Ironically, this increased openness may also lead to greater public distrust. In the modern era,
the government’s increased scope has led to higher public expectations of its performance. Meanwhile,
through the media, the general population witnesses the activities of lobbyists and the scandals of
government in a way they would not have been possible in a less open era. The visibility of the lobbying
process and scandals drives down the public’s faith in their democratic institutions. Sadly, the very good
government reforms intended to increase the public’s faith in their democratic government may have
bred mistrust.

The increase in lobbying was not simultaneous in the Western world. It appears to have begun
earlier in the United States, with Canada following suit, and seems to have lagged significantly in the
E.U. and the European countries. This hints that the expansion of lobbying is likely followed changes in
government policies and business practices that are spreading from country to country. Governments
are adopting more lobbying-friendly policies they learn from the practices of other countries, and
businesses are learning the lobbying tactics from multi-national corporations and businesses from other
countries.

Increasing due to: The Increasing Size of the Economy

Although many commentators are focused on the reach of government and policy changes as an
explanation for the increase in lobbying, general economic growth is also a significant factor. Mirroring
the increased reach of government regulations, the increased size of the economy and increased tax
base have dramatically enlarged government budgets across the Western world. The larger budgets
offer more profit opportunities from government contracts and interactions, making lobbying more
lucrative and tempting. The larger economy has meant that there is more wealth in the system to spend
beyond basic needs, which opens up more opportunity for additional spending on lobbying.?**

It appears that the proliferation of international trade, larger businesses, and the establishment
of trade association over time has increased lobbying. More organizations have the means and
wherewithal to lobby; as they grow, they can lobby with a much smaller percentage of their budget.
Reich argues that the increased competition, globalization and profits of the modern capitalist era —

224

what he refers to as supercapitalism — drives corporations to increase their lobbying.”*" As business

*2 This transfer of lobbying practices most likely includes indirect transfers of knowledge from other businesses.

For example, the practices might be learned from associated trade-groups, consultants, consultant lobbyists, think
tanks, and hires from other companies.
?*% Robert B Reich, Supercapitalism: The Transformation of Business, Democracy, and Everyday Life, reprint edition
ed (New York, NY: Vintage, 2008) c one.
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become increasingly large, and often multi-national, they have to interact with more complex situations
and more areas and levels of governance. They face pressure to develop lobbying expertise to help
address the issues and policy concerns that invariably arise. Facing the complications of dealing with
multiple jurisdictions, larger corporations become standard-bearers for regulatory standardization. The
desire to reduce their costs naturally leads them towards lobbying government. Additionally, as
businesses and organizations lobby successfully, their competitors are compelled to counter-lobby to
prevent legislative and regulatory changes that would create a competitive disadvantage. Citizen groups
are also compelled to lobby to prevent pro-business changes they consider harmful.

There seems to have been a decline in market competition in the U.S. over the last thirty years,
as Industries have become more concentrated.’” Canada appears to be undergoing a similar change.?*®
It is plausible that the increase in lobbying is linked to the decline in competition. The increased rents
from the reduced competition leave the corporations with more profit to spend on lobbying. At the
same time, corporations that dominate their industries have strong incentive to lobby the government

to limit new competitors from entering the market.

All of the explanations for the increase in lobbying would not account for the dramatic growth
recorded, were it not for the fact that lobbying is self-perpetuating, increasing and building on itself over
time.

Increasing due to: Lobbying Being Self-Perpetuating and Building on Itself Over Time

The final factor that explains the increase in lobbying is that the practice of lobbying is sticky; it

227

builds up over time — lobbying begets more lobbying.”*" As Holyoke argues, once an organization starts

228 | obbyists continue to convince new clients that lobbying is

to lobby, it generally continues to do so.
worth pursuing, while old clients continue to lobby, and competitors are forced to follow. This stickiness
has three related causes: lobbying becomes established practice in the organization, lobbying has high

rewards, and lobbying has unpredictable rewards that make it difficult to give up.

Lobbying Becomes Part of an Organization’s Structure
There is a steep learning curve to lobbying, but once it is overcome lobbying often becomes a

229 Activists, citizen groups, social movements and unions

permanent part of an organization’s practices.
generally need to engage government directly once the group become established, to achieve tangible

legislative and administrative outcomes in support of their goals, and to keep their membership happy.

22 “[T]hree sets of trends ... are broadly suggestive of a decline in competition: increasing industry concentration,

increasing rents accruing to a few firms, and lower levels of firm entry and labor market mobility.” Benefits of
Competition and Indicators of Market Power, Issue Brief, by Council of Economic Advisors, Issue Brief (The White
House Council of Economic Advisers, 2016) at 4.

2% Trends in Firm Entry and New Entrepreneurship in Canada, Bank of Canada Discussion Paper, by Shutao Cao et
al, Bank of Canada Discussion Paper 2015—11 (Ottawa, Ontario, Canada K1A 0G9: Bank of Canada, 2015) at 10.

7 Lee Drutman, supra note 172 at 216.

Thomas T Holyoke, Interest Groups and Lobbying: Pursuing Political Interests in America (Boulder, Colorado:
Westview Press, 2014).

29 | ee Drutman, supra note 172 at 130.
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This requires the group develop the expertise and organizational structure necessary to lobby the
government. Once they develop the means to do so, there is little reason to stop lobbying, as it is
unlikely the organization will stop pursuing goals that require government action. Meanwhile new
citizen groups continue to form and learn to lobby, while established organizations are likely to continue
lobbying. A notable exception can be found in the Occupy Wall Street movement, which resisted
transitioning to a traditional organizational structure and resisted forming the insider connections
necessary for lobbying. The organization punched far below its weight due to these decisions. It
eventually fizzled out, while the Tea Party movements of the same period adopted formal organizational

structures and persisted.?*

For business the story is slightly different. Lobbying government is outside of their core
expertise and not a necessary part of their practices. They lack the expertise to pursue lobbying.
However, firm size is one of the main factors associated with corporate political activity.?** As firms grow
larger, more issues arise that require they interact with government, and they become subject to more
regulations. The businesses gain more capacity to lobby, and more of their large competitors are likely
to lobby. Lobbying becomes a tempting solution to vexing political decisions. It is no accident that all the
big Silicon Valley firms were initially reluctant to lobby, and they all eventually embraced it. Once they
overcome the learning curve, the activity becomes incorporated into the business’ practices, and
22 At this point there is both
momentum and incentive to keep lobbying. This initial lobbying investment often drives future decisions

becomes part of the business’ repertoire, culture, and structure.

to invest yet more in lobbying. There is also a form of path dependency related in lobbying. The more an
organization invests in a certain capacity, the more it tends to drive future strategic investment in that

direction.”®

Even those businesses that do not lobby directly often join trade and professional
associations as they become established. The associations become repositories of business information

and, eager to prove their value, often go on to lobby for the members in areas of common interest.

Lobbying Brings Returns
The high potential returns of lobbying are the second reason that lobbying is sticky. There are
two facets to the returns. The primary and most obvious facet is that lobbying often provides a good
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financial return on investment.”> We will return to the evidence for these direct returns in detail later in

the chapter. There are also indirect returns. Most businesses lobby to prevent regulatory and legislative

2% Theda Skocpol, “A guide to rebuilding the Democratic Party, from the ground up”, (5 January 2017), online: Vox

<https://www.vox.com/the-big-idea/2017/1/5/14176156/rebuild-democratic-party-dnc-strategy>.
231 . . are .. . . epe e .

The biggest drivers of corporate political activity appear to be firm size, politician incumbency, and government
regulation. It is also associated with increased industry concentration and political competition, especially from
unions. Sean Lux, T. Russell Crook & David J. Woehr, “Mixing business with politics”, supra note 213 at 238 & 227.
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Lee Drutman, supra note 172 at 130.

233 .

Ibid.

2% Ibid at 150; Brad Plumer, “The Outsized Returns from Lobbying”, (10 October 2011), online: Wash Post
<https://www.washingtonpost.com/blogs/ezra-klein/post/the-outsized-returns-from-
lobbying/2011/10/10/gIQADSNEaL_blog.html>; Sean Lux, T. Russell Crook & David J. Woehr, “Mixing business with
politics”, supra note 213 at 239.
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change that they fear will hurt their bottom line. Since they often over-estimate the cost of change, they

over-value the benefits of the lobbying against it.”**

The second facet is that lobbying provides a sense of power.

Lobbying Provides a Sense of Power

It is likely that a second facet to the reason corporations continue to lobby is the sense of power
and prestige it provides. Like most people, corporate leaders have a vision of how society should be; but
unlike most people, they have the means to enact their vision. Employing lobbyists — like the corporate
jet, corner office or limo —is a perk the corporation provides for the top managers to enhance their
feelings of importance and power. Their companies pay for the political donations and lobbyists, but it is
the executives who get to mingle with the politicians and determine what policies to push. The money
also buys them invitations to events and galas where they can meet the political (and often
entertainment) elites. The business’ lobbying expenditures — and related campaign donations — buys the
top management influence, access and prestige.

In the United-States, there are many business magnates who participate in politics so openly
that they are well-known to the public. Billionaires including Charles Koch, Sheldon Adelson, George
Soros and Tom Steyer, spend vast sums directly and through their corporations and foundations to see
their vision enacted. The elites in Canada are a little more circumspect, but where campaign finance law
allows, they too have proven willing to get involved in politics. For example, billionaire Edmonton Oilers
owner Daryl Katz gave Alberta's Progressive Conservatives $430,000, over a quarter of their total
donations in the 2012 provincial elections.?*

In favour of this argument is the fact that the executives of publicly held corporations have
insisted on maintaining the right to make lobbying, political support, and donation decisions on behalf of
the corporations they manage. They have actively resisted laws and shareholder resolutions that would
disclose the targets of their lobbying expenditures and political donations; they are even more resistant
to the idea of giving shareholders or employees say in these decisions.?®’ If they viewed these decisions

as merely technical, it is unlikely they would fight so hard to maintain them.

235 . . . . . e
For example, businesses regularly over-estimate the cost of environmental regulations. It is likely that some of

the over-estimation is a strategy to deter government from instituting new regulation, but this fails to account for
the scope of the mis-estimation. Large businesses are often conservative organizations, and most people do not
like change forced on them, and all this is probably reflected in the high cost estimates. Pomme Arros & Michelle
Brownlee, supra note 24 at 19.

% David Ebner & Dawn Walton, “Billionaire Oilers owner Katz gave $430,000 to Alberta PCs”, Globe Mail (24
October 2012), online: <https://www.theglobeandmail.com/news/politics/billionaire-oilers-owner-katz-gave-
430000-to-alberta-pcs/article4647260/>.

7 For example, the Chamber of Commerce has actively lobbied against lobbying and political spending disclosure
measures. It has also asked its members to resist shareholders efforts aimed at political spending and lobbying
transparency. Bombardier and Comcast both recommended that their shareholders reject resolutions for lobbying
disclosure. In 2015, Wal-Mart did reluctantly agree to shareholder disclosure of its lobbying efforts, but it only
disclosed the spending on direct lobbying, which was the aggregate of amounts already disclosed in most states’
lobbying databases. It refused to disclose the figures on indirect lobbying, including the amount spent on the major
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Lobbying’s Uncertainty is Addictive

One fundamental truth to lobbying is that the outcome is always uncertain, and the bigger the
issue, the more uncertain it is that lobbying will change the political outcome. This uncertainty is the
third reason lobbying is so sticky.

Policy and government decision-making is complex, with a myriad of unseen inputs leading to

uncertain outputs.238

Lobbyists promise their clients that they make a difference, but the effects of their
contributions are ambiguous. The uncertainty is rooted in the institutional complexity of the policy
process; the complexity of the collective actions of all the policy and lobbying organizations involved,
and the political, bureaucratic and social context; the complexity of operating in the area of legislative
friction”*, where policy changes are rare but significant, with outsized reward; and the complexity of
determining if the change (or more often lack of change) would have occurred regardless of the
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lobbying.

The lobbyists’ clients can never be certain that the lobbying is effective. The lobbyists can use
the lobbying registrar and others to prove they met with officials, but it’s hard to prove that the policy
situation would be different if the lobbyists had never been hired. The lobbyists themselves might not
know if their lobbying made a difference. Yet, they have significantly more information than their clients
(or employers) and always have the incentive to claim that, even if a campaign appeared to have failed,
it prevented an even worse outcome. Political scientists contend that this informational advantage and
opaqueness of the process allow the lobbyists to continue to press for new lobbying campaigns.?*! The
estimated cost of unwanted policy change is often high, and the cost of lobbying relatively low in

trade associations, like the Chamber of Commerce. This was the real spending disclosure that the shareholders
were seeking. For a sense of scale, in 2014, Wal-Mart spent $15 million on direct federal lobbying, according to its
public disclosures, while the Chamber of Commerce spent over $124 million. Paul Blumenthal, “Corporate
Lobbyists Continue Fight Against Corporate Transparency”, (28 October 2015), online: HuffPost Can
<https://www.huffpost.com/entry/chamber-of-commerce-transparency_n_5630f5b0e4b00aa54a4c21b0>; The
Canadian Press, “Bombardier shareholders to vote on lobbying transparency - BNN Bloomberg”, (1 May 2018),
online: BNN Bloom <https://www.bnnbloomberg.ca/bombardier-shareholders-to-vote-on-lobbying-transparency-
1.1069831>; Blake Dodge, “Comcast shareholders reject lobby disclosure resolution for the fourth straight year”,
(9 June 2017), online: Cent Public Integr <https://publicintegrity.org/business/comcast-shareholders-reject-lobby-
disclosure-resolution-for-the-fourth-straight-year/>; Nathan Layne, “Exclusive: Wal-Mart improves lobbying
disclosure after shareholder...”, Reuters (13 May 2015), online: <https://www.reuters.com/article/us-wal-mart-
stores-disclosure-lobbying-e-idUSKBNONYOAH20150513>; Open Secrets, “Lobbying Spending Database - US
Chamber of Commerce, 2014”, (2015), online:
<https://www.opensecrets.org/lobby/clientsum.php?id=D000019798&year=2014>,

%% David Lowery & Kathleen Marchetti, “You don’t know Jack: Principals, agents and lobbying” (2012) 1:2 Interest
Groups Advocacy 139-170 at 143.

% Frank R. Baumgartner et al, supra note 59.

David Lowery & Kathleen Marchetti, “You don’t know Jack”, supra note 238 at 143. Citing (Baumgartner et al.,
2009, p. 110)., (Keim and Baysinger, 1988, p. 175, (Baumgartner and Jones, 1993), (Hojnacki, 1997), (Hula, 1999)
and (Alchian and Demsetz 1972).

21 L ee Drutman, supra note 172 at 133.
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comparison, so lobbying becomes a form of insurance. The uncertainty encourages the organization to
keep lobbying.

Lowery and Marchetti argue that the uncertainty of lobbying replicates many of the traits that
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make gambling addictive.”™ Like gambling, lobbying provides large unpredictable rewards steaming

from an opaque random process, with unpredictable ups and downs.***

The outcome appears to be
luck, but luck that can be controlled. This combination of factors is the same as those that make
gambling so psychologically addictive. It is always tempting to take one more spin at the slot machine of
policy outcomes, and employ the lobbyists one more time for one more bet. When faced with a choice,
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people prefer a larger gamble to a smaller certain loss.”™ On this basis, lobbying will always be more

tempting than allowing legislation that threatens to increase a business’ cost.

The Three Prime Justifications for Lobbying

The prime justifications for lobbying consists of three pillars: tradition, the right to access
government, and the provision of information. Knowing these three pillars provides a basis going
forward for understanding what lobbyists do.

Justification 1: Tradition

The first justification for lobbying is simple tradition. Lobbying has been practiced since before
the emergence of the democratic nation-state. Effective regulation of lobbying, in any form, is relatively
new. There is a Burkean argument that it is a practice acting at the heart of democratic governance, and
altering or curtailing it drastically could have unforeseen side-effects. On the other hand, Canadian
democracy is always in flux, altered by the still relatively new Constitution, Court interpretation, new
laws, practices, and social understandings. Democratic governance cannot be frozen in time, and we are
responsible for finding ways to patch, improve and strengthen it, lest it decay.

Justification 2: The Right to Petition Government

The second justification for lobbying is that citizens and residents have the right to approach and
petition their government. Lobbying can be seen as the exercise of this right. This is an issue to which we
will return in the later chapters on Charter rights.

Often the argument is made, without nuance, that lobbying regulations restrict a citizens’ ability
to petition officials. No one | interviewed believed this was the case. There is a difference between
raising a concern with government officials and lobbying. Lobbying is a small subset activity of
petitioning the government, involving a particular issue or a particular organization over a substantial
amount of time — equivalent to roughly 320 hours of work on the petition a year, according to the
Canadian lobbying regulations. Very few petitions and interactions between the citizens and their

*? David Lowery & Kathleen Marchetti, “You don’t know Jack”, supra note 238 at 144.
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Ibid.
% Daniel Kahneman, Thinking, Fast and Slow, 1st edition ed (New York: Farrar, Straus and Giroux, 2013) pts 4,
Prospect Theory.
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government fall into this category. Moreover, most lobbying regulations are even more narrowly
constructed, and only apply to those who lobby as part of their employment. Some lobbying regulations,
like those of the City of Toronto, entirely exempt nonprofits from their lobbying regulations.

Justification 3: Information Provision

The third and most important justification for lobbying is that it provides vital information to
government.*** Lobbyists supply information to officials that they cannot otherwise easily acquire. This
information includes expertise in specific areas, information about the impact of proposed measures,
the filtering of raw data, potential supporters and opposition, the positions of other officials, and
outside expertise in legislative procedures and governing. In order to supply the information, lobbyists

need three types of expertise: substance, process, and people.?*®

They must have an understanding of
the issue, the governmental processes related to the issue, and the people in charge — their needs and
beliefs. The lobbyists provide information about the issue, their clients views, and — often most
important to the politicians — the popularity of the position in specific ridings and policy framings that
will play well in the media.?*’ Along with more technical information, lobbyists provide friendly officials

with arguments to convince the key swing groups to come on side.?*

In my interviews, politicians and lobbyists supported the importance of this activity, maintaining
that lobbyists provide information that government officials need. Most political scientists agree that
lobbyists provide essential information, especially if other sources of information have been curtailed, or
if wave elections or term limits have reduced the number of politicians with experience in governance.
Holyoke argues that,

[the] United States is so diverse that no political party, not even lawmaker selected
to serve constituents in geographic regions, can effectively articulate the needs of all
the groups of citizens sharing common interests whom they are supposed to
represent. Interest groups can, and most of them do it well**.

This is true of any modern nation-state.

Berkhout argues that given the choice, lobbyists would prefer to offer political support rather
than provide information. Presumably this is because it would provide more influence on the politician.
However, lobbying organizations often cannot guarantee political support on central competitive issues
because their support base is too fragmented.”® Instead, he argues that “[]egislative lobbying by

> Richard Posner, “Should Lobbying and Campaign Spending Be Further Curtailed? Posner”, (9 April 2006), online:

Becker-Posner Blog Blog Gary Becker Richard Posner <http://www.becker-posner-blog.com/2006/04/should-
lobbying-and-campaign-spending-be-further-curtailed-posner.htmi>.

26 R, Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 301.

Joost Berkhout, “Why interest organizations do what they do”, supra note 72 at 237.

Maja K Rasmussen, “Is the European Parliament still a policy champion for environmental interests?” (2012) 1:2
Interest Groups Advocacy 239-259 at 247.

** Thomas T. Holyoke, supra note 228 at 10.

Joost Berkhout, “Why interest organizations do what they do”, supra note 72 at 245.
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interest organizations from a competitive environment is likely to focus on policy expertise“.? There is

also evidence that politicians are more likely to listen to lobbyists for causes they disagree with when
those lobbyists are issue experts, and not simply well-connected.?** Later we will discuss the polarization
of lobbying groups, which is likely decreasing the need for issue expertise and increasing the importance
of relationships and in-group belonging.

In theory, the lobbying itself is a form of information, indicating the priorities of influential
organizations and groups, the political context, citizen’s passion, and legislation’s popularity.”>* A
lobbying push can indicate that an interest group cares deeply about an issue, believes there is popular
support, and that the moment is ripe for policy change. Some political scientists argue that the lobbying
expenditures themselves can increase social welfare by conveying this information.

When those who care more about an issue expend more resources lobbying than
those who care less, the policies resulting from interest-group competition will come
closer to maximizing net social welfare than would policies that reflected only the
number of individuals on either side of the issue.”*

However, this argument presupposes that the different interest groups have roughly equal resources to
devote to expressing their policy preferences through lobbying. If they do not, the argument falls apart,
because the amount spent on lobbying reflects the resources available to the different interest groups,
more than how much they care about a particular issue or its broad popularity. Since there are deep
differences between the resources available to different interest groups, the amount spent on an issue
as a portion of that groups’ lobbying budget expresses how much that group cares about the issue. It
does not express much in terms of overall social welfare.

Godwin et al. argue that the information lobbyists provide has another key function, it acts as a

> The lobbyists provide an outside source of information that informs

sort of fire alarm for officials.
high-level government officials and politicians whether a department is fulfilling its directives. It allows
officials another way of staying informed to what is happening on the ground, besides relying on the

bureaucracy.

What Do Lobbyists Do
In order to properly regulate lobbyists, we must understand what they do. Lobbyists engage in
five main activities: they lobby officials; build their client base; monitor what government is doing; build

relationships with officials; and build relationships with other lobbyists.?*®

> Ibid.

2 Marianne Bertrand, Matilde Bombardini & Francesco Trebbi, “Is It Whom You Know or What You Know? An
Empirical Assessment of the Lobbying Process” (2011) National Bureau of Economic Research, online:
<http://www.nber.org/papers/w16765> at 26.

>3 Timothy M. LaPira & Herschel F. Thomas, supra note 105 at 2.

R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 50.

Ibid at 116.

Ibid at 20.

254
255
256

69



Chapter 2 - Understanding Lobbying in Canada and the U.S. Dan Gold

As discussed in the previous chapter, there are a few clear differences between lobbying in
Canada and America. Canadian political scientists generally believe that the Canadian government and
bureaucracy is more insulated from lobbying and public pressure than the American government,

27 Moreover, the

providing it more discretion in deciding who it listens to and what approach it takes.
Canadian political system has fewer vetogates, which means that power and lobbying attention is more
centralized in the Canadian system, and more concerned with adapting policy than preventing it.>® It is
believed Canadian lobbyists focus less on individual legislators and more on the relevant ministers,
bureaucrats and the Office of the Prime Minister (PMO).?*° Yet my interviews and the statistics of the

lobbying registrar indicate the weight on the PMO is not as extreme as one might think.

The bureaucratic insular nature of Canadian policy-making also encourages lobbyists to take a
quieter approach. They know publicity campaigns are likely to annoy officials and unlikely to affect the
policy outcome. So, unlike American lobbyists, Canadian groups seldom take part in public policy

debates and “see an appeal to public opinion as a last resort.”*®

Lobby Government

The first major activity lobbyists pursue is to lobby government, providing information and
expressing their opinion to government. We have already covered how lobbyists supply information. We
will return to this issue in Chapter 3 when discussing the question of the validity of that information, and
how it frames policy debates. Lobbyists also express their preferences to government. This is the classic
activity that people envision when they think of lobbying: shadowy figures meeting with government
officials in dimly-lit offices.

Lobbying is different than simple contact with government, as it involves a prolonged campaign
of regular interactions with government officials to accomplish a policy goal, outside of a limited
regulated process like a standard procurement process. Submitting a tender for a construction contract
is not lobbying; convincing the government that they need to build a new hospital, and that a particular
construction firm should get the construction contract is lobbying. The access lobbyists have to the
policy process can go well beyond informal consultation. State officials can grant interest groups all sorts
of powers, including legally binding decision powers, market monopolies, the recognized representation
of certain groups or businesses, quasi-state powers, the rights to receive or charge certain fees, taxes

and levees, and even a formal constitutional role.”®*

»7 Hugh Garnet Thorburn & Royal Commission on the Economic Union and Development Prospects for Canada,

supra note 2; Fred Thompson & W. T. Stanbury, supra note 2.

> Mathew D. McCubbins, Roger G. Noll & Barry R. Weingast, “Positive Canons”, supra note 165 at 707.
A. Paul Pross, supra note 2.

A. Paul Pross, supra note 2 at 152.

Joost Berkhout, “Why interest organizations do what they do”, supra note 72 at 238.
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Both lobbying and policy-making are complex multi-stage activities.’®> Goodwin et al. theorize
that lobbyists systematically employ different strategies and tactics depending on the stage of the policy

”2%3 The strategies will also vary

process and “the degree of collectiveness of the desired benefit.
depending on the topic, the officials being lobbied, the client, and the perceived popular support for the
policy changes. Goodwin et al. also hypothesize that things being equal, interest organizations prefer to

%% This is likely true for the majority of lobbying,

lobby for benefits that are private rather than collective.
performed for self-interested economic reasons; on the other hand, often citizen groups argue for
policies that that have collective benefits, such as democratic reforms, cleaner water or safer
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communities.”” Baumgartner et al. point out that lobbying is a long-term activity, and lobbyists can

work for years over multiple administrations to lay the groundwork for a particular policy change.?®

There are two main models for how lobbyists lobby government officials: the neo-pluralist
model and the exchange model.

Neo-pluralist Model

The neo-pluralist model holds that officials and lobbyists work in a policy environment with
different interests pulling in different directions, like an ever-changing tug of war, in which the status
quo acts an anchor opposing change. When the sides are balanced there is stability in policy. The basic
model was first proposed by David B. Truman in 1951.%%” “Truman predicted that when new groups
mobilize and achieve a policy change, that change will disturb other interests, and they will mobilize

7268

their own interest groups.” ™ We shall see later, that this assumption is far from true, and is highly

contextual. Even those who can organize might decide not to do so. Olson argued that a “rational

person would do nothing if he could free ride on the efforts of others.”**

Exchange Model

The exchange model holds that those involved in the political process make exchanges that
increase their economic, social or political welfare, like a huge bazaar where lobbyists and politicians are
both buyers and sellers.

An interest organization comes to the market, decides which policy option it wants
to purchase, and bids for it. The bid might include electoral support, campaign

contributions, or information that is valuable to the policymaker. As in the case in

262 R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 30.

*%3 Ibid.

*** Ibid.

%% There is also a great deal of citizen lobbying that straddles the line. A community lobbying against the
construction of a nearby nuclear power plant is a local collective good, but likely a private benefit when considered
from the provincial level. Lobbying against changes to single home zoning laws or against affordable housing in the
community is extremely common, and comes much closer to lobbying for private self-interested benefits.

*®® Frank R. Baumgartner et al, supra note 59.

R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 49.

*% Ibid.

** Ibid at 54.
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economic markets, competition among interest groups drives up the price of an

official’s policy support.?”

Godwin et al. interviewed American lobbyists as to

what factors led them to provide resources to a legislator, the lobbyists stressed five
factors: (1) the legislator sits on a committee important to the firm, (2) the legislator
is from a state or district where the firm has facilities, (3) the legislator previously
assisted the firm in its dealings with regulatory agencies, (4) the legislator holds a
leadership position, and (5) the legislator previously had lobbied other legislators on

behalf of the firm. All of these factors fit the expectations of the exchange model.”’*

Social Exchange Theory
Lux et al. argue, convincingly, that these exchanges are better understood as a subset of social

exchange theory, rather than the more traditional economic exchange models.*’*

Lessig makes a similar
argument, describing campaign finance donations as a form of a gift economy.?”® Since the exchanges
often involves future unspecified favours, since market value is largely unknown, since there is no
attempt to strive for parity in the market value of each side of the bargain®’*, since there are no third-
party-enforced contracts, and since open and direct monetary payment for policy favours is illegal, the
exchanges must rely on social trust.?” This might explain some of the importance of using lobbyists who
have social connections to the officials (discussed in the next section): they have built a trust
relationship. If the exchange model is right, we can conclude that social forces, norms, and influences

are as important as economic ones to the lobbying process.?’

Lessig argues that the gift-giving is an exercise of a relationship-based economy, that not only

relies on trust relationships (rather than a marketplace of goods with comparable prices), but also both
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expresses and further builds these trust relationships.”’’ The gifts create social obligations. Retnasaba

points out that these gifts are socially influential even if they are of quite minor monetary value.”® The

7% 1pid at 39.

Ibid at 231.

Sean Lux, T. Russell Crook & David J. Woehr, “Mixing business with politics”, supra note 213 at 242.

Lawrence Lessig, Republic, Lost: How Money Corrupts Congress--and a Plan to Stop It (Hachette Digital, Inc.,
2011) at 109.

7% Officials and lobbyists make little attempt to gain equivalent market value from their deals. A policy change
might save a corporation S2 billion in taxes, but no politician would ask for S1 billion in political campaign
donations in return, although in a pure economic exchange that would be entirely reasonable.

% Sean Lux, T. Russell Crook & David J. Woehr, “Mixing business with politics”, supra note 213 at 242.

2’® Ibid.

7 Lawrence Lessig, supra note 273 at 110.

Do Campaign Contributions and Lobbying Corrupt? Evidence from Public Finance, SSRN Scholarly Paper, by
Gajan Retnasaba, papers.ssrn.com, SSRN Scholarly Paper ID 1003890 (Rochester, NY: Social Science Research
Network, 2006) s 1.2.

271
272
273

278

72



Chapter 2 - Understanding Lobbying in Canada and the U.S. Dan Gold

politician is socially indebted to the donors and lobbyists that helped her. Lessig argues that those
involved do not perfectly equate the gift-given with the gift received, but they also do not maintain that
reciprocating is unimportant. He argues the donors, lobbyists and politicians involved try to hide the
nature of the gift interaction, which is a form of exchange, by tying so much of the exchange to the
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personal relationship.””” Thus the gifts are both social but also still an economic exchange of value. The

relationship is not emotional; it is utilitarian with an emotional wrapping.

This type of social gift relationship is fundamental to human beings, and likely only the most
cold or sociopathic individuals can avoid feeling social debt to those that have provided vital help.
Likewise, providing a gift or help ties the giver as well, inclining them to trust the recipient and forming
the social bond.

Comparing the Two Models

Despite the prevalence of the two models, political scientists have been unable to establish that
either is correct. It is worth briefly covering each theory’s advantages and disadvantages before
discussing the possibility that there are two sets of behaviours going on in lobbying, and so both models
are applicable depending on the context.

Neo-pluralism includes numerous variables, which allow it flexibility in explaining why a policy
outcome occurred; but the large set of variables makes it difficult to apply. There is a great deal of naked
exchange included in lobbying, and the exchange model seems to be a better explanation for this
behaviour. For example, five U.S. senators improperly pressured regulators into ending an investigation
into Charles Keating, the owner of Lincoln Savings and Loan, as a partial return on Keating’s $1.4 million
of campaign donations. The subsequent bankruptcy of Lincoln Savings and Loan cost the government $3
billion.”® The senators’ actions appear to be better explained by exchange theory than neo-pluralist

theory.?!

Exchange theory is a simpler explanation of behaviour, making testable predictions easier; but it
does not account for all the range of activates that comprise lobbying. There is a good faction of
lobbying that appears to be group struggles, and does not include economic or even social exchanges.
For example, the rise of the Sunrise Movement and the push for a Green New Deal appears to be best

% Lawrence Lessig, supra note 273 at 114.

% The one of the Keaton Five was formally reprimanded by the ethics committee. George A. Akerlof & Robert J.
Shiller, supra note 52 at 82.

8! Keaton told reporters, after Lincoln Savings and Loan collapsed, “One question, among many raised in recent
weeks, had to do with whether my financial support in any way influenced several political figures to take up my
cause, ... | want to say in the most forceful way | can: | certainly hope so.” Nathaniel C Nash & Philip Shenon, “A
Man of Influence: Political Cash and Regulation - a Special Report;; In Savings Debacle, Many Fingers Point Here”, N
Y Times (9 November 1989), online: <https://www.nytimes.com/1989/11/09/business/man-influence-political-
cash-regulation-special-report-savings-debacle-many.html>.
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explained as a neo-pluralist struggle involving climate change and the direction of the Democratic

Party. 282

Goodwin et al. conclude that, “[r]esearch on the influence of interest organizations refuses to
support completely either the pluralist or the exchange model of interest groups in the policy

process.”

It is reasonable to conclude there are two sets of activities occurring simultaneously under the
label of lobbying. One is a policy struggle between competing groups. This struggle is often about large-
scale society-wide issues, but can be scaled all the way down a struggle between an individual lobbyist
and a particular regulator. It is a struggle about how government should function and what it should be
doing. This debate is a combination of high ideals, personalities, interpretations and self-interest. The
struggle over the policy responses to climate change fits into this model. The second set of activities is a
much more naked exchange where government officials and interest groups trade favours and gifts; a
more classic building of obligations and greasing of the wheels. For example, the Trump administration's
decision to maintain restrictions on the Pebble Mine in Alaska, which prevent it from opening, appears

to have been made in response to a donation of $250,000 to President Trump's re-election efforts.’®*

It is likely most lobbying interactions involve a little of both; more policy struggle when the area
at stake is more public, and more exchange when the official has weaker policy preferences, or the
policy topic is murkier. For example, one bureaucrat might support a new solar farm on the grounds that
clean energy is widely beneficial, while a politician might do so because the pro-solar lobbying group
agrees to tell its members to donate to her re-election campaign.

Monitor Government

The second main activity that lobbyists engage in is to monitor government, officials and
legislation. They track political and government activities within their area of expertise, and alert their
clients when an issue of interest arises.”® They also use this monitoring as a basis to approach new
clients, who might be interested in hiring them to lobby on the subject matter. Lobbyists spend a great
deal of their time monitoring government; it is one of their primary activates.?*®

%82 Osita Nwanevu, “A Decisive Year for the Sunrise Movement and the Green New Deal” (14 May 2019), online:

<https://www.newyorker.com/news/our-columnists/a-decisive-year-for-the-sunrise-movement-and-the-green-
new-deal>.

*8 R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 64.

In this case, the effects of the donation are particularly obvious, because the Trump administration had
previously decided to allow the mine to go ahead, overturning a hold that had been placed under the Obama
administration. This was in line with the Trump administration and Scott Pruitt’s approach as head of the EPA,
which was to act with a general disregard for environmental concerns. Pruitt abruptly reversed this decision, and
reinstated the hold. Gillam, who strongly opposed the mine and had lobbied against it, made his $250,000
donation to the Trump Victory Fund weeks later. Stephani Ebbs, “Rich Alaskan donor gave $250K to Trump after
EPA reversed decision on Pebble Mine”, (16 June 2018), online: ABC News <https://abcnews.go.com/Politics/rich-
alaskan-donor-gave-250k-trump-epa-reversed/story?id=55697321>.

*% Joost Berkhout, “Why interest organizations do what they do”, supra note 72 at 237.

Frank R. Baumgartner et al, supra note 59 at 154; Lee Drutman, supra note 172 at 82.
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In the U.S., many lobbyists work to sustain the status quo. These lobbyists can focus mostly on
monitoring legislation; they do not need to mobilize unless a proposed change makes it quite far into
the legislative process.?”®” They know that legislators have very limited bandwidth, and that forming large
enough coalitions in support of a legislative change is difficult. Of the many pushes for legislative
change, most die out by themselves. There are no recent similar in-depth study of lobbyists’ activities in
Canada. Since the policy process is more opaque, and there are fewer vetogates, it is reasonable to
conclude that lobbyists are less sanguine about government supported legislation dying on its own. Thus
lobbyists would spend proportionally more time actively lobbying on legislative change and pushing for
compromise, especially if the bill is supported by the PMO.

Build their Client Base

Established lobbyists have to concern themselves with competitive pressure and their public
reputation.’® They want to keep their clients happy. For in-house lobbyists, these clients are essentially
the rest of the organization. The connection between lobbyists and their clients can be complicated.
Since the results of lobbying are often hazy, lobbyists use other methods to demonstrate that they are
putting in the work on behalf of their clients. The proof of their activities can include notes from political
meetings, publicly available records from political and bureaucratic calendars, and records from
lobbying registries.

Lobbyists have an asymmetrical information advantage over their clients, clients who are mostly
business and trade organizations.

The Clientele are at an Asymmetrical Information Disadvantage

Lobbyists have a lot of information that their clients lack. For example, they might have detailed
information about politics, the preferences of specific officials, pending legislation, the unwritten
customs in an area of the government decision-making, the activities of other lobbyists, the priorities of
other interest groups, the chance of success, and whether the lobbying made a difference in the policy

outcome.?® This creates an information asymmetry that favours the lobbyists.*®

This information asymmetry is similar to the one that lawyers have over their clients, but in
some ways even stronger. Unlike legal proceedings, the methods and contacts lobbying relies upon are
not recorded or standardized, and the lobbying is rarely public.***

%7 Frank R. Baumgartner et al, supra note 59 at 150.

David Lowery & Kathleen Marchetti, “You don’t know Jack”, supra note 238 at 140 In reference to Rosenthal
(2001).

*% Ibid at 144.

2% “[T]he ambiguities of politics, combined with the relative political ignorance of more managers, plus the
distance of managers from Washington, plus the tactical diversity of lobbying, plus the widespread nature of group
lobbying — all give lobbyists an informational advantage.” Lee Drutman, supra note 172 at 143 & 138.

21 appears that the original version of the Canadian Lobbyist Code of Conduct was loosely modeled on the
lawyers’ rules of professional conduct. This might have been both because the lawyers drafting the code had the
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It is often assumed that the lobbyists work in the best interests of their clients, fulfilling their

292

goals with fidelity. This is not always true. Lobbyists can be imperfect agents.”” There is always the

chance that a lobbyist will use the information asymmetry to manipulate his clients. He will phish them,

in the parlance of the economists Akerlof and Shiller. Phishing is “about getting people to do things that
7293

are in the interest of the phisher but not in the interest of the target.”*” They argue that phishing is a

fundamental part of the market economy. **

Chapter 6.

The implications of their theory is discussed in depth in

The information asymmetry allows lobbyists a lot of leeway in guiding their clients, particularly if
a lobbyist already has an established reputation to draw upon. In the similar sphere of American political
campaign contributions, a good fraction of the donations appear to go to political consultants and
scammers who are fleecing the donors and political campaigns.?*® Likewise, the same is likely true of
lobbying; considering its opacity and uncertainty, some lobbyists must surely phish their clients, having
no intention or ability to lobby effectively on an issue.

In some cases, we know that lobbyists do take advantage of their clients, making sure their
clients never achieve a complete victory, or even actively working against their interests. As an example
of the former, Rosenthal quotes a lobbyist saying, “[y]ou should never kill a bill so bad that [the

7297 As an example of the latter, in

opposition] can’t come back next year, or you’ll be out of business.
2002, the established and successful lobbyist Jack Abramoff approached the Tigua tribe and convinced it
to pay out over $4 million to lobby Congress to allow it to reopen its recently prohibited casino.’*® The

tribe did not know that Abramoff had been a key player in orchestrating Texas’ decision to shut down

rules of professional conduct as an easy template, but also because of the similarities to the information imbalance
between lawyers and their clients.

2 pavid Lowery & Kathleen Marchetti, “You don’t know Jack”, supra note 238 at 160.

George A. Akerlof & Robert J. Shiller, supra note 52 at xi.

The fact that taking advantage of people is an easy and reliable way of making money has a substantial impact
on how markets should be understood. George A. Akerlof & Robert J. Shiller, supra note 52.

2% Chapter 6 — A Normative Framework for Evaluating Lobbying Regulations: The Nature of the Unregulated
Marketplace — Phishing for Phools, p. 367

% There are multiple reports of such scams. Considering the holes in the U.S. campaign finance laws, the lack of
restrictions on third parties, and the aggressiveness that these groups have pursued legal remedies against any
oversight, it is a very safe space in which to operate a scam. It would be shocking if the amount of fraud and
scamming related to political donations did not continue to increase. Matthew S Raymer, “Fraudulent Political
Fundraising in the Age of Super PACs Symposium: Campaign Finance and Election Law” (2016) 66 Syracuse Law Rev
239-272 at 241; Oliver Friedrichs, Markus Jakobsson & Christopher Soghoian, The Threat of Political Phishing
(Rochester, NY, 2008) at 131; Megan Janetsky, “Scam PACs line pockets by misleading donors”, (26 April 2018),
online: OpenSecrets News <https://www.opensecrets.org/news/2018/04/scam-pacs-misleading-donors/>; Casey
Tolan, “Is this shadowy network of PACs ripping off pro-life voters around the country?”, (12 August 2016), online:
Splinter <https://splinternews.com/is-this-shadowy-network-of-pacs-ripping-off-pro-life-vo-1793861132>; Sabrina
Eaton, “Political operative who bilked Ohio donors pleads guilty to fraud”, (21 March 2019), online: cleveland.com
<https://www.cleveland.com/open/2019/03/political-operative-who-bilked-ohio-donors-pleads-guilty-to-
fraud.html>.

7 David Lowery & Kathleen Marchetti, “You don’t know Jack”, supra note 238 at 148.

Ibid at 140.
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their casino in the first place. He did this on behalf of the Louisiana Coushatta, a tribe that also ran a
casino that he had approached in 2001, with the offer of preventing rival competing casinos from
opening. It was only after extensive investigation that his double-dealing and manipulation came to
light. The Tigua tribe did not get their casino reopened, and the wasted money later harmed the tribe’s

ability to provide services for its residents.**

The threat of phishing can be curtailed but not eliminated. One method of curtailment is to rely
on lobbyists with a good reputation. However there is always the risk that the lobbyists have decided to
draw down on their past reputation in order to phish their clients. The second method is to rely on
regulation. The lobbying registry allows clientele to check that the lobbyists are indeed meeting with
officials, and the Code of Conduct provides some assurance that the lobbyists maintain a basic standard
of ethics, at least in their contact with the government. The oversight of the lobbying registrar also
provides some reassurance that there are standards in the marketplace of hired lobbyists, and that at
least some of the most egregiously unscrupulous lobbyists will be flagged. A third method of curtailment
is to bring the lobbyists in house. This is one of the reasons that organizations who lobby regularly

generally have in house lobbyists.?®

The use of in-house lobbyists does not guarantee their fidelity, but
it helps by building personal connections, repeated interactions, and limiting the rewards available for
misleading the rest of the firm. In-house lobbyists can and do oversee projects that require outside

consultant lobbyists with their own specializations and contacts.

The Clientele are Mostly Business Interests

The final aspect to discuss regarding the lobbyists’ clientele, is who exactly they are. The vast
majority of lobbying is performed by business.*** Drutman reports that in the United States, business
accounts for over 75% or lobbying expenditures, whereas diffuse interest groups account for less than
1%.3% 1% seem:s a little low. Apollonio, Cain and Drutman report that in 1996, citizen lobbying groups
accounted for less than 10% of lobbying expenditures, so it is possible the amount declined over the
subsequent decades.>® Either way, the dominance of business expenditures is incontrovertible.

* Sonia Smith, “Jack Abramoff to Tigua Indians: I'm Sorry”, Tex Mon (12 December 2011), online:

<http://www.texasmonthly.com/articles/jack-abramoff-to-tigua-indians-im-sorry/>. After serving his 6 year
sentence, Abramoff recently returned to lobbying. Ginger Gibson, “Convicted felon Jack Abramoff registers to
return to lobbying”, Reuters (23 June 2017), online: <https://www.reuters.com/article/us-usa-politics-abramoff-
idUSKBN19E2JN>.

390 pavid Lowery & Kathleen Marchetti, “You don’t know Jack”, supra note 238 at 141 In reference to (Kersh, 2000,
p. 241).

! Boucher lists many studies that come to the conclusion that businesses dominate lobbying: “(Olson 1965;
Wilson 1980; Schlozman and Tierney 1986; Baumgartner and Leech 2001; Beyers 2002 & 2004; Yackee and Yackee
2006; McKay 2011a; Boehmke, Gailmard and Patty 2013; Binderkrantz, Christiansen and Perdersen 2014;
Schlozman, Verba, and Brady 2012).” Maxime Boucher, supra note 2 at 319.

% Lee Drutman, supra note 172.

Dorie Apollonio, Bruce E Cain & Lee Drutman, “Access and Lobbying: Looking beyond the Corruption Paradigm”
(2008) 36 Hastings Const Law Q 13 at 36.
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Business does the vast majority of the lobbying, according to both the amounts spent and
number of lobbyists.>*** In the U.S., “[c]orporations blow everyone else out of the water.”>* As of 2015,
businesses were accounting for approximately 80% of all reported lobbying expenditures, which
amounted to $2.6 billion dollars a year.*® These figures likely under-report the amount spent, since a lot

of lobbying expenditures are not reported.*®” Businesses employ more lobbyists than other groups;

308 «

neither citizen groups, nor other nonprofits, nor labor unions can compete. [B]usiness interests also

dispatch more lobbyists per issue, lobby on more issues, and spend more money per group than other
group types.”>*

This pattern is not new. The percentage of business lobbying has been increasing since the early
1980s.

Baumgartner and Leech's (2001) inventory of all federal lobbying disclosure reports
filed in 1996 revealed that among in-house lobbyists, businesses and trade and
professional associations represented 65 percent of all registered lobbyists, lobbied
on 70 percent of issues, and spent 85 percent of all reported expenditures.>*°

The interests that once opposed business interest have fallen woefully behind, and generally need to

find a supportive business interest to partner with. In contrast, the most active business organizations

are now hiring upwards of 100 lobbyists to represent them.'

But what’s new is just how much the steady and continued expansion of business
lobbying over the last several decades has outpaced the traditional forces that once
kept it in check. The amount of political activity on behalf of large corporations today
is truly unprecedented... Meanwhile, the types of organized interests who we might
expect to provide a countervailing force to business — labor unions, groups
representing diffuse public like consumers or taxpayers — spend S1 for every $34
businesses spend on lobbying, by my count. Of the 100 organizations that spend the
most on lobbying annually, consistently 95 represent business.**?

Brulle’s recent study found that in U.S. climate change lobbying, clean energy and environmental groups
have been outspent by the fossil fuel, utility and transportation industries’ by a ratio of roughly 10 to

*% Erank R. Baumgartner et al, supra note 59 cs 1 & 11.

Lee Drutman, supra note 174.

% Ibid.

7 Lee Fang, supra note 105; Isaac Arnsdorf, supra note 107; See also Tim LaPira & Herschel Thomas, supra note
112.

308 Amy McKay, “Buying Policy? The Effects of Lobbyists’ Resources on Their Policy Success” (2012) 65:4 Polit Res Q
908-923 at 909.

% Ibid.

*1 pid.

M Lee Drutman, supra note 174.

*2 Ibid.
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1.3 He found that industry groups have spent more than $1.8 billion lobbying against climate-change

prevention legislation, in favour of allowing more pollution.*"*

Business interests also do the vast majority of lobbying in Canada, although the statistics are not

313 A study by Maclean’s in 2013 found that there was not a

as parsed by academics as those in the U.S.
single citizen or union organization among the top ten lobbying groups in the three distinct top areas of
Canadian governance: the PMO, the Department of Finance, and on environment and resources.**® Of
the 30 top spots, 28 were taken by industry and business organizations. The Federation of Canadian
Municipalities was the only non-industry group on the list, appearing twice. Since the Canadian
government is more insulated from lobbying, it has more leeway in what policies to emphasize and
which lobbyists to meet and ally with.*"” However, according to this study, it is choosing to meet
predominately with oil, gas, pipeline, mining, and banking interests.*® As discussed in Chapter 1,
Graham, Carroll and Chen found a similar pattern in their study. When Justin Trudeau was elected as
Prime Minister, since his government was not as committed to the oil and gas industry, the industry
shifted its lobbying efforts away from the parliamentarians and towards senior public servants and mid-
level staff.>" These officials demonstrated a willingness to increase their meetings with the industry.
After the election, the contacts of fossil fuel industry lobbyists with the top ten high level bureaucrats
still in office increased from an average of 144.5 to 228.5 per year.*”

This pattern of shifting focus points toward a “deep state” whereby key government
institutions and actors become integrated with private firms and interest groups that
together co-produce regulation and policy. This pattern is concerning as it indicates
that the influence of industry actors—like those in the fossil fuel sector—are likely to
far outlast election cycles and potentially the stated platforms of elected officials and

may undermine processes for meaningful consultation with First Nations peoples.**

Canadian environmental groups are some of the largest and most successful citizen lobbying
groups, with large public presence, and a wide base of public support and funding. Yet, the evidence

313 Robert J. Brulle, supra note 30 at 297.

Ibid at 296. He calculates that industry spent S2 billion on climate change lobbying, and that pro-pollution
groups outspent clean energy and citizen groups by a ratio of 10 to 1. By this calculation, at least $1.8 billion was
spent on the pro-pollution lobbying intended to undermine climate change prevention efforts.

* Since there is no legal requirement to publish the amounts spent on lobbying, the Canadian studies are forced
to rely on the number of contacts reported in the lobbying registry. Maclean’s, supra note 42.

1% The environment and resources list consisted of Environment Canada, Natural Resources Canada, and the
Environmental Assessment Agency. Ibid; Jason Fekete, supra note 206.

37 A. Paul Pross, supra note 2 at 6 & 40. Although, Dawson argues that the Canadian Cabinet and PMO remain
more accessible than the British ones.

318 Maclean’s, supra note 42; Jason Fekete, supra note 206.

Nicolas Graham, William K Carroll & David Chen, supra note 2 at 6.

> Ipid.

! Ibid.
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indicates that they are out-lobbied by fossil fuel groups by five to ten times at the federal level. As
discussed in Chapter 1, Riley and Cox found that on the highly publicized Bill C-69, regarding
environmental assessment for major projects, 80% of the lobbying of the Senate was from industry
groups, primarily oil and gas interests, just 13% of the lobbying was by environmental groups, and only
4% was by First Nation organizations.?*” The Senate introduced 187 amendments weakening the

environmental protections of the bill.**?

Cayley-Daoust and Girard’s found that over a four-year span the prominent oil industry
association, the Canadian Association of Petroleum Producers, communicated with important
government officials around 90 times more than the roughly equivalently prominent environmental

324

association, the Climate Action Network (536 vs. 6 communication reports).”*” Beyond this already

skewed ratio, Cayley-Daoust and Girard'’s also found that there is additional industry lobbying targeting
bureaucrats who are low-level enough that their contacts do not have to be disclosed to the registry.>*
Graham, Carroll and Chen found that over a seven-year period the “fossil fuel industry also lobbied the

federal government at rates five times higher than environmental non-governmental organizations”%.

This ratio of business to citizen lobbying is likely lower in areas where business has less
pecuniary interest but that remain highly salient to citizens, such as language and social issues. Yet, in
aggregate, the evidence available shows a heavy ratio in favour of business interests. Boucher’s 2018
analysis of 51,527 Canadian federal lobbying reports found that corporations and trade associations

dominated over citizen groups and unions by a ratio of about 4.5 to 1.>¥

We should not ignore unions and citizen groups, but it is business interests that do the majority
of the lobbying.

Build Relationships with Officials

The fourth main activity lobbyists pursue is to build and maintain relationships with officials.
According to my interviews, social adeptness and strong relationships with officials are key
distinguishing factors between sub-par lobbyists and those that truly excel at the craft.

322 Sharon J. Riley & Sarah Cox, supra note 40.

*2 Ibid.

2% “The financial realities of these two organizations are in a different league with CAPP’s [Canadian Association of
Petroleum Producers] membership including the richest companies in the world. It is also clear based on registry
communication data that the level of influence and access to politicians and policy makers is also quite
asymmetrical and largely favors CAPP.” Daniel Cayley-Daoust & Richard Girard, supra note 2 at 4.

32 “In one example consultant lobbyist Dan Seekings has not recorded communications with any DPOHs since
2010 even though as of September 3rd, 2012 he is registered as a consultant lobbyist for 14 companies and
organizations from the oil and gas industry and one forestry industry company. This situation means that Seekings
could have had multiple communications with public officials not covered by the current Lobbying Act, thereby
leaving the general public in the dark about who he has been meeting with.” Ibid at 9.

3% Nicolas Graham, William K Carroll & David Chen, supra note 2 at 6.

The percentage of total lobbying is 68% for businesses and 15% for citizen groups (8%) and unions (7%). The
remainder is public institutions (10%), think tanks (3%), and other associations (4%) Professional associations have
been grouped in with business associations. Maxime Boucher, supra note 2 at 324.
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We will consider how lobbyists have superior access to officials; how lobbyists build their
relationships through repeated contact with the same officials; the overlap between lobbying and
bribery; the revolving door movement in and out of government; large donors and shadow political
parties; lobbyists’ relationships with particular political parties; and that officials benefit from their
relationship with lobbyists.

Lobbyists Have Superior Access to Officials

One of the prime benefits lobbyists offer their clients is access to key officials. Multiple studies
show that lobbyists have better access to officials than normal citizens do, likely both because they have
something to offer and the relationships they have built with officials. Brodbeck et al. find that U.S.
senate offices grant meetings to lobbyists over citizens, by nearly a 4 to 1 ratio.>?® They argue that their
finding offers some support to the exchange model of lobbying.

The label ‘lobbyist’ provides staffers and senators a shortcut in assessing the ability

of the caller to offer something in return, whether electoral or policy certainty (likely

in the form of money or information).>*

Boucher also argued that access is central to lobbying, quoting former Prime Minister Paul Martin’s quip

7330

that Canadian politics is about “who you know in the PMO.”**" This access is built on the relationships

lobbyists cultivate with government officials.

Lobbyists Have Repeated Contact with the Same Officials

To support their lobbying activities and maintain their credibility, lobbyists build relationships
with the officials they contact. To build these relationships, lobbyists tend to work with the same
officials repeatedly.

The repeated interactions increase a legislator’s effectiveness by reducing his

uncertainty about which lobbyists can be trusted and by facilitating the coordination

of important policy actors inside and outside of government.**!

Lobbyists are generally experts in their field, but the evidence indicates that their relationship with key

332

officials is the most important thing they bring to the table.”™ Studies show that lobbyists are chosen

more for their relationships than for their issue expertise, and can charge more for personal connections

333

than for informational expertise.” Lobbyists who worked for a sitting congressman earn more than

lobbyists who lack such a connection, and lobbyist with a connection to a particular official will continue

2% Josh Brodbeck, Matthew T Harrigan & Daniel A Smith, “Citizen and lobbyist access to Members of Congress:

Who gets and who gives?” (2013) 2:3 Interest Groups Advocacy 323—-342 at 329.

* Ibid.

% Maxime Boucher, supra note 2 at 318.

R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 23.

Timothy M. LaPira & Herschel F. Thomas, supra note 105.

Marianne Bertrand, Matilde Bombardini & Francesco Trebbi, “Is It Whom You Know or What You Know?”, supra
note 252 at 26. Timothy M. LaPira & Herschel F. Thomas, supra note 105 at 19.
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to lobby that official even if she moves to a new position outside the lobbyist’s area of expertise.*** Vidal
et al.’s study calculates that lobbyists with experience with a senator experienced a 24% drop in
revenues immediately after that senator retires.*** Former politicians and aides are most highly prized
by lobbying firms, as they bring everything a lobbying organization seeks in an employee: policy
expertise, process expertise, and most importantly, relationships to those still in government.

As mentioned, there is also evidence that lobbyists do provide issue expertise, and when an

official disagrees with a lobbyist’s policy preferences, she is more likely to value his opinion when he is a

336

policy expert.” Pross, and Thompson and Stanbury argue that expertise holds more weight with the

Canadian bureaucracy than is the case in the U.S., where size and power of the lobbying interest is more

337

important.”’ According to my interviews this is still perceived to be true. Thompson and Stanbury do go

on to indicate the lobbying interest’s wealth, power and size still matter a great deal in Canada.?*®

The relationships between lobbyists and officials are built on trust. Officials will not grant access
to lobbyists who have proven untrustworthy. “As the head of one lobbying firm stated, ’If you have to

1339

choose between sinning against God or the bureaucracy, choose God. He forgives. This is not to say

that lobbyists must be honest, but only that the officials must not feel that they have been deceived.

Lobbyists Seek Out Officials Whose Political Views Align with the Lobbying Goals

Lobbyists seek to build connections with politicians and other officials whose political views
align with their lobbying goals.>* Lobbyists know that it is far easier to garner support from those who
are favourably disposed to a policy, than to convince those who are politically opposed to dramatically

341

change their point of view.”" As one lobbyist explained, “You shouldn’t try to over-lobby your clear

opponents because you are just going to irritate them and wind them up.”**

Lobbyists actively work to
help those with favourable views get official positions, be it by appointment, promotion, or election.*®
This work in favour of pushing candidates into government is likely curtailed in Canada as compared to
what happens in the U.S., because Canadian law now limits campaign donations and bundling, and
prohibits lobbyists from lobbying politicians if they worked on their political campaign. However, it is
likely that lobbyists continue to work for the advancement of officials with favourable points of view,

and continue to recruit them to run for political office.

33 Timothy M. LaPira & Herschel F. Thomas, supra note 105 at 4.

335 .
Lawrence Lessig, supra note 273 at 225.
3% Marianne Bertrand, Matilde Bombardini & Francesco Trebbi, “Is It Whom You Know or What You Know?”, supra
note 252 at 26.
337 A. Paul Pross, supra note 2 at 131; Fred Thompson & W. T. Stanbury, supra note 2 at 43.
Fred Thompson & W. T. Stanbury, supra note 2 at 48.
R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 300.
Maja K. Rasmussen, supra note 248 at 247.
341 .
Ibid.
*2 For example, see Theda Skocpol & Alexander Hertel-Fernandez, supra note 28 at 15.
For example, see Ibid.
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Lobbyists not only find potential politicians to run for office, they also try to build networks of
influence to support new and existing political candidates. The lobbyist seeks to be a reliable partner for
politicians, helping the politician take, maintain, and thrive in office. Lobbyists will use funding to help
the politician when they can. They know that “concerted and sustained funding efforts are much more
likely to have an impact on political parties and governing agendas than one-shot donations to single-

3% Although this role has waned on the

issue campaigns or to candidates running in particular elections.
federal level in Canada, with the restrictions on donations imposed by the strict campaign finance laws

and the Lobbying Act, it still exists on the provincial and municipal levels.

Some subsets of private funding remain in Canadian campaign law, such as funded trips, fund-
raising events, and other galas. Fund-raising events skirt the restrictions on donations, and politicians
continue to attend them. Individuals pay handsomely to attend these events, partly to have access to
the politicians and raise policy concerns. This pay for access was regularly featured in the newspapers
throughout 2016, but is not technically against the law, as long as those raising the issues with the
politicians are not actual lobbyists.

In the United States, the classic role of the lobbyist as a source of bundler of campaign funds
appears to be declining in importance on the federal level. On the state level the story is much more
complicated, and varies immensely according to the rules and norms of each individual state. However,
the decline of lobbyists as a source of campaign funds does not mean that their influence has also
declined, among other factors we must consider the transactional influence granted by the possibility of
bribery, circumspect bribery and the increased revolving door movement between government and
lobbying.

Lobbying and Bribery
Lobbying and bribery can be closely related. Bribery can be categorized into two major
categories for the purpose of political decision-making: outright bribery, and circumspect bribery.>*®

Studies of lobbying generally do not descend too far into the issue of bribery, presumably
because direct bribery has become relatively rare in Western democracies, and because there are legal
restraints that curtail this corruption. It is not entirely clear if bribery should be treated as a form of
lobbying, or as its own category of corruption. Yet, the nature of bribery is close enough to the exchange
model of lobbying, and the exercise of influence over officials, to be worth briefly considering as an
offshoot of lobbying. Some bribes purchase a policy decision outright. Often, though, what bribes
purchase is access to key decision-makers, or for influential advocates who then take up the lobbying.

For example, in 1976, Lockheed executives admitted to paying millions in bribes over more than
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a decade to convince officials from numerous countries to buy Lockheed airplanes.”™ In Japan, those

344 ,, .
Ibid at 3.

3 DellaVigna et al. refer to circumspect bribery this as indirect lobbying, but that term masks the corrupt nature of

the activity. Stefano DellaVigna et al, “Market-Based Lobbying: Evidence from Advertising Spending in Italy” (2016)

8:1 Am Econ J Appl Econ 224-256 at 225.
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bribed included Prime Minister Tanaka, other officials related to the finance and the military, and also
the right-wing nationalist and crime boss Yoshio Kodama, who was paid to lobby the government on
Lockheed’s behalf. Lockheed bribed many of the same people it would have otherwise lobbied, and
employed an insider-outsider strategy (a strategy discussed below) akin to what it would have pursued
had it lobbied more legitimately. In a way, bribery was a lobbying campaign where the exchange model
was so prevalent, rational justifications for the airplanes were cut out entirely in favour of direct appeals
to naked self-interest.

Outright Bribery

Outright bribery appears to be relatively rare in the established democracies. A sanguine
interpretation of its absence is that the rule of law is strong enough, public expectations of honest civil
service sturdy enough, enforcement reliable enough, the media independent enough, and the rotation
of political leadership frequent enough that outright bribery is not worth it. The risk of being caught is
high, the punishments are severe, the threat of lobbyists losing their access to officials is crippling, and
the potential scandals so damaging to the political parties, that most people involved have good
incentive to avoid outright bribery. Moreover, the frequent turn-over of political leadership in
democracy means that bribes to the party that was in power are more likely to be exposed and
highlighted when the new party comes in, and decisions made based on those bribes are unlikely to
stand up to the scrutiny of the new leaders, instead opening the door to future indictments.
Additionally, the established democracies tend to reinforce the good governance in other democracies
by enacting rules that make it illegal to bribe foreign governments.

A less sanguine interpretation is that bribery is common, but difficult to detect. It is not the

347

bribery that is rare, but that it is rarely caught.”™” Certainly, Abramoff, a famous and famously corrupt

lobbyist, engaged in bribery-related activities for quite some time before his fall from power.

Circumspect Bribery

Although outright bribery might be relatively rare in the established democracies, it appears
that circumspect bribery is experiencing a renaissance. Circumspect bribery uses an indirect transfer of
wealth for supposed legitimate services through an intermediary in order to mask the bribery of the
official. It is might be prevalent, and it can be difficult to differentiate from legitimate lobbying. This
form of bribery is useful because it is safe. The lobbyist can always claim that the payment was for the
legitimate service, and the politician has enough distance to claim plausible deniability. The politician
need only subtly indicate the bribe is expected.

%% Ben R Rich & Leo Janos, Skunk Works: A Personal Memoir of My Years of Lockheed (Little, Brown, 2013) at 10.

While rare, bribery does seem to be increasing, at least in the U.S., and some of the scandals reflect enormous
long term loss for society. For example, in the Ohio nuclear bribery scandal, FirstEnergy bribed Ohio House Speaker
Householder $61 million for his help in passing an energy bailout of $1.3 billion to subsidize nuclear and coal
plants. The legislation also rescinded the state’s clean energy goals. The corruption not only wasted the money, it
also did great damage to the state’s ability to enact action against climate change and air pollution. Dan Gearino,
“Ohio’s Bribery Scandal is Bad. The State’s Lack of an Energy Plan May Be Worse”, (23 July 2020), online: Insid
News <https://insideclimatenews.org/news/22072020/inside-clean-energy-ohio-bribery>.
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Three examples of circumspect bribery tied to lobbying will be considered.**® All three show
how difficult it can be to prove circumspect bribery, and how payments can be masked as fees for
consulting, lobbying, or other legitimate services.

The first example can be found in the life of President Johnson, who entered government poor
but left rich. Johnson‘s wife, Lady Bird, owned and ran radio and TV stations, supposedly independently,
but in actuality under his oversight. Johnson used his government influence to ensure that the FCC
favoured their stations and outlawed any competition. He also pressured CBS in matters related to the
station — despite his supposed distance from the business — by summoning the executives to the White
House to “discuss” business disputes. Lobbyists and businesses wanting Johnson’s support knew they
had to run ads on his wife’s stations. Since the station was supposedly run by his wife, and since the
lobbyists were spending money on a genuine service — advertising — Johnson remained sheltered.?*
Similarly, Italian Prime Minister Berlusconi's TV network saw profits grow by at least €1 billion during his
tenure, partly because businesses advertised on it as a way to lobby him.**°

The second example is the Airbus Affair. Prime Minister Mulroney was accused of accepting
bribes to have Air Canada purchase a large number of Airbus jets. Despite multiple investigations, the
truth of the accusation remains murky. The Oliphan Commission determined that Mulroney was paid
three cash payments of $100,000 by Karlheinz Schreiber for lobbying or other services; services that
they claimed did not involve the airplanes.®®* It is likely no one will ever be able to satisfactorily prove
that Mulroney took bribes, but the multiple payments of $100,000 in cash remains suspicious, especially
since Mulroney did not declare the income on his taxes, and the two later payments were made even
though Mulroney claims not to have rendered any services for the first payment.

A third example of circumspect bribery is likely taking place under President Trump. President
Trump has refused to reveal his tax returns or divest himself of his business, and he clearly retains
knowledge of what transpires through close family members. Numerous reports have surfaced of
foreign interests and lobbyists booking rooms, events, and memberships at his expensive hotels and golf
resorts. There have been suspicious profitable land deals and trademark cases going in his family

business’ direction in foreign countries that likely hope for favours from the U.S. President.*?

> The prevalence of enormous speaking fees for high-level politicians and their relatives might also represent a

form of circumspect bribery.

%% Robert A Caro, Means of Ascent: The Years of Lyndon Johnson Il (Knopf Doubleday Publishing Group, 2011) at
102.

% stefano DellaVigna et al, “Market-Based Lobbying”, supra note 345 at 228.

Jeffrey J Oliphan, Commission of Inquiry into Certain Allegations Respecting Business and Financial Dealings
Between Karlheinz Schreiber and the Right Honourable Brian Mulroney (Canada: Minister of Public Works and
Government Services, 2010) at 24.

32 Amy Brittain & Jonathan O’Connell, “Candy titans plotting lobby strategy are holding events at Trump hotels”,
Tor Star (8 March 2017), online: <https://www.thestar.com/news/world/2017/03/08/candy-titans-plotting-lobby-
strategy-are-holding-events-at-trump-hotels.html>; Jeremy Venook, “Trump’s Interests vs. America’s, Azerbaijan
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Throughout his election campaign, President Trump was secretly pursuing a deal in Russia, known as

33 president Trump

Trump Tower Moscow, which would have made him hundreds of millions of dollars.
appears to have done a number of favours in return, including changing the Republican platform to be
more favourable to Russia.*** Those seeking President Trump’s ear seem to know that they can lobby

him through his self-interest, while the circumspect bribery remains almost impossible to prove in court.

Unfortunately, it is quite possible that President Trump’s success at lowering the ethical bar, and
Congresses reluctance to enforce standards of good governance and financial transparency, will lower
public expectations of government, and that circumspect bribery will becomes all the more the norm.**®
Relatedly, the White House Office of Government Ethics removed a prohibition that banned
government employees from accepting contributions to legal funds from unnamed donors.>*® This
lowering of the ethical bar is all the more troubling as the U.S. Supreme Court appears to have raised

Edition” The Atlantic (8 March 2017), online: <https://www.theatlantic.com/business/archive/2017/03/donald-
trump-conflicts-of-interests/508382/>.

3 Chase Peterson-Withorn & Dan Alexander, “Mueller: Trump Organization Could Have Made Hundreds Of
Millions From Proposed Russia Deal”, (7 December 2018), online: Forbes
<https://www.forbes.com/sites/chasewithorn/2018/12/07/mueller-trump-organization-could-have-made-
hundreds-of-millions-from-proposed-russia-deal/>; Carol D Leonnig, Tom Hamburger & Rosalind S Helderman,
“Trump’s business sought deal on a Trump Tower in Moscow while he ran for president”, (27 August 2017), online:
Wash Post <https://www.washingtonpost.com/politics/trumps-business-sought-deal-on-a-trump-tower-in-
moscow-while-he-ran-for-president/2017/08/27/d6e95114-8b65-11e7-91d5-ab4e4bb76a3a_story.html>.

** These publicly known favours and requests include expressing praise and admiration for President Putin, even
as Trump regularly insulted other world leaders on twitter; announcing that once elected he would consider easing
sanctions placed on Russia for seizing Crimea; changing a plank in the GOP platform regarding U.S. support for
Ukraine against the invasion of Russia; publicly requesting that Moscow release the hacked Democratic emails;
questioning America's role in NATO; verbally attacking his NATO allies; placing steel tariffs on allied countries; slow
rolling additional sanctions against Russia for the electoral interference; refusing to publicly admit that Russia
interfered in the U.S. election; refusing to enact policies to prevent future Russian electoral interference; keeping
all information about meetings with President Putin secret, even from his own staff; and a number of other
international geopolitical moves that tend to favour Russia. “Trump implements Russia’s negative agenda by
default, undermining the U.S.—-led world order, U.S. alliances, U.S. credibility as a partner and an ally.” Neil
MacFarquhar, “Glee in Russia Over Trump’s Foreign Policy Largess”, N Y Times (22 December 2018), online:
<https://www.nytimes.com/2018/12/21/world/europe/russia-trump-foreign-policy.html>; Marshall Cohen & Tal
Yellin, “How Trump Tower Moscow fits into Russian interference”, (1 December 2018), online: CNN
<https://www.cnn.com/interactive/2018/politics/trump-tower-moscow-timeline/index.html>; For much of the
favours list, see The Editorial Board, USA TODAY, “Trump pursued a deal in Russia and hid it from voters”, (22
January 2019), online: USA TODAY <https://www.usatoday.com/story/opinion/2019/01/22/donald-trump-
pursued-business-deal-russia-hid-voters-editorials-debates/2642773002/>.

** The former director of the Whitehouse Office of Government Ethics, Walter Shaub, stated he feared the Trump
White House could be seen as a kleptocracy. “We are truly in an ethics crisis right now, and something has got to
be done about it”. Chris Baynes, “Trump ethics watchdog quietly scraps policy banning anonymous donations to
White House staff legal fees”, (14 September 2017), online: The Independent
<http://www.independent.co.uk/news/world/americas/us-politics/trump-ethics-watchdog-anonymous-donations-
white-house-staff-legal-fees-lobbyists-scraps-ban-a7946441.html>; See also, Cyra Master, “House Dem Forces GOP
to Take Recorded Vote on Trump Tax Returns”, (27 February 2017), online: The Hill
<http://thehill.com/policy/finance/321476-house-dem-fails-to-force-release-of-trump-tax-returns>; Dan Merica,
Trump Transition Team Canceled Ethics Training Session (CNN, 2017); Jeremy Venook, supra note 352.

38 Chris Baynes, supra note 355.
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the bar for the prosecution of corruption and bribery, by setting a restrictive definition of what activities

count as an “official act”.*”’

There is a second type of circumspect bribery which is extremely prevalent. That bribery is
found in the revolving door movement between public office and private employment.

Revolving Door Movement

In the American context, there has been a significant increase in revolving door movement, the
movement between employment in government and related private employment, particularly in the
lobbying profession. The story is not as clear in the Canadian context. The revolving door consists of two
related sub-types of activities: the movement between industry (or industry lobbying) and regulatory
positions that oversee the industry in question, and the movement between officials and work as

lobbyists.>*®

Revolving Door for Regulators

The revolving door movement of lobbyists and industry employees into government positions
that oversee their industry can be for the relatively positive goal of providing expertise and insight into
the regulated industry. Alternatively, these employees can work to make the regulator more industry
friendly, leading to industry capture of the regulator.®*® When exercising appointment powers, the
personnel chosen express the policy preference.

Factoring into this, the regulatory position can be long-term or short-term. In the case of long-
term, the concern is that the regulator will be swayed by framing bias or sympathy to favour the
industry. For example, Federal Communications commissioners “who had once worked in the broadcast

industry are more likely to side with that industry’s positions on proposed regulations.”**®

If the position
is short-term, the concern is that the regulator might also be swayed by self-interest concerning future

industry job possibilities.

Clearly, with short-term positions the risks of regulatory capture are higher. Both Lessig and
Abramoff argue that it is quite difficult, and maybe psychologically impossible, for bureaucrats,
politicians and aides to work in the public's interests and regulate businesses dispassionately, when they
have an eye on future job prospects working or lobbying for that business.**' The American system is

*7 McDonnell v United States, 2016 Supreme Court of the United States at 21.

McGuire argues that there is also a revolving door at play for law clerks of the U.S. Supreme Court. “The
justices' law clerks, upon leaving the Court, appear far more likely to remain in Washington than to disperse across
the legal landscape. For those that do remain, they make themselves largely available to serve private interests
that have business before the Court.” Kevin T McGuire, “Lobbyists, Revolving Doors and the U.S. Supreme Court”
(2000) 16 J Law Polit 113-138 at 136.

39 By summer 2017, President Trump “had appointed more than 100 lobbyists to jobs in the Environmental
Protection Agency, the Interior Department, the Federal Communications Commission and elsewhere. Their old
clients ... knew exactly whom to call.” Nicholas Confessore, supra note 222.

360 Timothy M. LaPira & Herschel F. Thomas, supra note 105 at 3.

Jack Abramoff, supra note 1 c 6; Lawrence Lessig, supra note 273 at 123.
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particularly susceptible to this risk. The U.S. has an extensive list of key political appointments to
regulatory bodies (and cabinet positions) who serve at most only as long as the current President

presides and are then likely to return to industry or lobbying positions.>*

It is not entirely clear that this subset of revolving door movement has increased significantly in
the Canadian context, rather than simply becoming more apparent due to the more open nature of
government. In the American context, it has increased significantly, but its predominance is particularly
reactive to the philosophy of the President, and whom she favours appointing.

Revolving Door for Politicians and Aides

The second type of revolving door movement is the transition of politicians, aides and other
officials leaving government to become lobbyists. In the American federal context, the terms of office is
often short, the work demanding and the compensation low, whereas the pay for lobbyists is quite high.
Officials and aides can make multiple times their salary working as lobbyists. One study found that
former U.S. Congress members were making an average of 15 times their salary in their work as

%3 This movement from government to lobbying has become a torrent in American politics,

lobbyists.
increasing from 3% to 50% over the last 30 years.** Lapira and Thomas argue that the high number of
revolving door lobbyists listed in disclosure forms actually underrepresents the phenomenon, because it
relies on self-reporting.® In theory, American lobbyists are barred from making job offers to officials
who are still working in public office, but it is not clear they abide by these restrictions. Moreover, even
without explicit offers, officials know what legislation and decisions will get them more lucrative

3% Abramoff recounts,

positions when they leave public service.
“l would say a few magic words: “When you are done working for the Congressman,
you should come work for me at my firm.” With that ... | would own him, and
consequently, that entire office. No rules had been broken, ... but suddenly, every

move that staffer made, he made with his future at my firm in mind ... he was

2 An interesting example of the complexity of this appointment process occurred when the head of the Consumer

Financial Protection Bureau from the previous administration stepped down. He named Ms. English as his acting
deputy director and therefore the presumed acting director. Meanwhile, President Trump appointed Mick
Mulvaney, who was also the director of the White House Office of Management and Budget, as temporary head of
the agency. The agency ended up with two acting directors, and it was not legally clear who should be in charge.
Katie Rogers, “Two ‘Acting Directors,” and One Skeptical Judge”, N Y Times (27 November 2017), online:
<https://www.nytimes.com/2017/11/27/us/politics/cfpb-leandra-english-mulvaney.html>.

363 “Republic Report’s investigation found that lawmakers increased their salary by 1452 percent on average from
the last year they were in office to the latest publicly available disclosure”. This was a small sample, limited by
those whose lobbyist salaries were publicly disclosed. It is possible that these officials are at the higher end of the
returns. Still, most people would be very grateful to see their salary to double once they were established; never
mind the promise of an increase of 5, 10, or 15 times. Lee Fang, supra note 113.

%% Lawrence Lessig, supra note 273 at 123.

Timothy M. LaPira & Herschel F. Thomas, supra note 105 at 4.

Jack Abramoff, supra note 1 c 6; Lawrence Lessig, supra note 273 at 123.
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already working for me, influencing his office for my clients’ best interests. It was a

perfect — and perfectly corrupt — arrangement.”>**’

There are certainly those who only go into Washington so they can retire and join the lucrative ranks of
employed lobbyists. The salary difference between working as an aide or even top official and working
as a lobbyist in the U.S. is enormous. For example, in his first two months as head of a lobbying
association, Tim Pawlenty made more than double his pervious annual $120,000 salary as governor.>*®
Former Congressman Chris Dodd made $3.3 million in a year as the head of the trade association and
movie industry lobby, the Motion Picture Association of America.>®

This pattern of revolving door into lobbying positions appears to have spreading the same way
lobbying did. In Germany, revolving door movement has increased steadily since the 1980s, although it

370

has not reached the same degree it has in the U.S.”"" Dorrenbacher found that a business relevant

degree and working in an area with more contact with lobbyists were both factors that increased the

31 D3rrenbicher

chance of a revolving door movement from high-ranking cabinet politician to lobbyist.
found that those on the center and left were somewhat more likely to use the revolving door than those

on the right of the political spectrum, possibly because of the difference in available opportunities.®”

In Canada this cycle of revolving door appears less common, due to the different structure of
government, the lower pay of lobbyists, and the stricter regulations and cool-down period restricting
the lobbying of government by those formerly in office. However, it seems to be increasing. For
example, many former officials and regulators cycle in and out of the oil industry.?”® Some of the
subjects | interviewed believe that many politicians participate in lobbying more indirectly, by providing

instructions and contacts for others in the firm that hires them, but not lobbying directly themselves.>”*

%7 Jack Abramoff, supra note 1 c 6.

Lee Fang, supra note 105.

** Ibid.

370 patrick Bernhagen & Brett Trani, “Interest group mobilization and lobbying patterns in Britain”, supra note 143
at 488.

! Nora Dérrenbicher, “Patterns of post-cabinet careers: When one door closes another door opens?” (2016) 51:4
Acta Polit Lond 472-491 at 482.

*”2 Ibid at 484.

373 “The lobbyist registry indicates that forty-five consultant lobbyists hired by the industry have had notable
careers within the federal government. In some cases consultant lobbyists have jumped back and forth through
the revolving door between jobs with the government and working as consultant lobbyists for the petroleum
industry. Several consultant lobbyists that actively lobbied the government on behalf of the industry since July
2008 have links to the current Harper government. .... In many cases the federal alumni discussed above are now
working for the same companies that they were previously being paid to regulate.” Daniel Cayley-Daoust & Richard
Girard, supra note 2 at 7.

% 1t would be surprising if the interview subjects were mistaken about former politicians providing indirect help
for the lobbying efforts of the firms that hired them, since we know that in-house lobbyists are taking advantage of
loopholes to avoid reporting their lobbying when they can. See, Gen McGregor, supra note 104; See also, Daniel
Cayley-Daoust & Richard Girard, supra note 2 at 9.
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The reason lobbying firms are so keen to hire former politicians and officials, is that they are

effective. Lobbyists maintain that former officials “are more likely to provide useful information”>".

Lazarus and McKay found that universities who hire revolving door lobbyists are more likely to receive

376

earmarked federal funds.””” Baumgartner et al. go even further and in their comprehensive multi-year

study of lobbying, conclude that “any federal government employment in the proceeding 20 years was
the only independent variable (besides having a powerful government officials support) that

systematically predicts lobbying success.”*””

Former officials have policy-making experience, related
expertise; have relationships with those still in office; know who counts in politics, legislatures, and
bureaucratic offices; and know the key pressure points. This makes them effective lobbyists. LaPira and
Thomas argue that “the advantages that come with having worked inside the halls of power gives the

7378

interests they represent undue influence.””’® The increased access also grants a halo effect to the

special interest groups, trade associations and other organizations associated with the lobbyists,

379

providing them with an edge when recruiting members and clients.””” The rise of former officials as

revolving door lobbyists is an important story in the evolution of lobbying.

Large Individual Donors and Shadow Political Parties

Recently, two new aspects of lobbying have arisen in America. These approaches appear to offer
the lobbyists a large increase in influence over political decisions. The first aspect is the role large
individual donors now play in political campaigns, often entirely supporting a particular candidate. These
billionaire donors are not technically lobbyists, but the influence they wield over their candidate is
enormous. These donors will always have individual issues and business concerns. Their candidates are

undoubtedly continuously made aware of these interests. This topic in covered in more depth in Chapter
4.380

The second new aspect of lobbying is the development of what can be called shadow political

381

parties over the last decade.”™" Currently, only one such institution exists, operating on the right of the

American political spectrum. This shadow political party is the Americans for Prosperity (AFP)

382
h.

organization, which was founded by Charles and David Koc It is funded by a network of extremely

37 Timothy M. LaPira & Herschel F. Thomas, supra note 105 at 2.

Ibid at 4.

Frank R. Baumgartner et al, supra note 59 at 208.

Timothy M. LaPira & Herschel F. Thomas, supra note 105 at 2.

Joost Berkhout, “Why interest organizations do what they do”, supra note 72 at 238.

The Influence of Campaign Contributions: Campaign Contributions Grant Influence: Donations Work with
Lobbying, p. 254.

38! This use of the term shadow political parties in this thesis is different from the Brennan Center for Justice’s use
of the term shadow parties. In the center’s use of the term, the shadow parities do not attempt to perform all the
functions of a political party. Instead, they are “super PACs and nonprofits that are run by former top staff of party
committees or party leaders, and mimic party spending strategy. These groups function as arms of the parties, but
unlike official party committees, they can accept unlimited contributions and sometimes keep their donors secret.”
Election Spending 2016: Just Three Interests Dominate, Shadow Parties Continue to Rise | Brennan Center for
Justice, by lan Vandewalker (New York University Law School: Brennan Center for Justice, 2016) at 3.

32 “More than half of the outside spending in key Senate races comes from just three interests: the Democratic
Party, the Republican Party, and the political network founded by the industrialist Koch brothers.” Ibid at 1.
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wealthy donors. The Koch brothers had a long history of political involvement, but since it began in the
early 2000s, AFP has become something entirely new. AFP, in association with some of the other
organizations that the Koch brothers created, acts as a parallel political action network to the

3% Skocpol and Hertel-Fernandez performed a thorough investigation of the AFP and
came to the conclusion that it,

Republican Party.

more closely resembles a European-style political party than any sort of specialized
traditional U.S. advocacy group or election campaign organization. Yet AFP is not a
separate political party. It is, instead, organized to parallel and leverage the
Republican Party, because it overlaps with the party but is not subsumed within it or
beholden to GOP officials. With a disciplined focus on its own agenda, AFP leverages
Republican candidates and officeholders and pulls them to the far right on political-

economic issues.*

The shadow party organization influences and promotes policies and politicians. It is an
advocacy group, an election campaign organization, a grass-roots mobilization organization and a
lobbying organization combined. It is modelled on the success and structure of unions, but is far more
sophisticated, complex, and top-down. “Americans for Prosperity is centrally directed yet federated; it
impacts both elections and policymaking; it combines insider lobbying with public campaigns and
grassroots activation; and — perhaps most important of all — AFP enforces its own highly disciplined
policy agenda but at the same time is thoroughly intertwined with the Republican Party.”**

Part of the effectiveness of AFP is due to its use of a revolving door with the Republican Party
and its office holders. Unlike other conservative lobbying organizations, where the employees tend to
continue careers in lobbying, many AFP employees pursue careers interwoven with the Republican
Party, moving back and forth.?*® This allows the AFP to push the Republican Party from the inside and
outside. Skocpol and Hertel-Fernandez note that,

“a very high proportion of AFP state directors held earlier positions in GOP election
campaigns or on the staffs of Republican legislators and executives; and after their
AFP stints many have also moved on in due course to such posts... Often these post-
AFP jobs in the Republican Party are very significant jobs such as legislative staff

directors or heads of presidential or Senatorial campaigns.”>*’

** Theda Skocpol & Alexander Hertel-Fernandez, supra note 28 at 15.

* Ibid at 23.
** Ibid at 19.
Ibid at 27.
Ibid at 29.
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The movement of AFP’s employees in and out of government and the Republican Party is a good
example of how the revolving door grants lobbyists additional influence and success. Skocpol and
Hertel-Fernandez argue that AFP employees,

know who counts in Republican politics, legislatures, and governors’ offices, and
their savvy makes it easier for AFP to mount well-targeted lobbying efforts and issue
campaigns. AFPers who have worked in GOP positions also know the strengths and
vulnerabilities of each state’s Republican “establishment,” which of course greatly
helps AFP to gain leverage during legislative battles. In addition, when former AFP
state directors later move into Republican posts — by directing election campaigns,
working as political consultants, or managing governing staffs — chances are that
many of them will further AFP agendas and help drag the Republican Party as a

whole further to the right on political-economic issues.**®

Although AFP engages in election campaigning and has a genuine grassroots outreach that can
mobilize concerned citizens, the organization is a shadow political party, there is no genuine citizen
input or grassroots influence. Unlike a political party, AFP is not controlled by its citizen members. They
do not elect the AFP leadership, do not provide the bulk of the funding, and do not set the agenda.**
The AFP is a top-down organization that reflects the views of Charles Koch and the large donors they
enlist to support it. These views are significantly more right-wing on economic issues than those of most
Republican voters.

Skocpol and Hertel-Fernandez argue convincingly that the AFP wields enormous influence over
American politics, much more than other lobbying organizations.>* They note that AFP activity is
strongly associated with Republican state legislatures enacting economic policies that are significantly
more right-wing than what the average Republican voter supports.*** For example, Andrew Ogles was a
successful campaign operative in Tennessee who led efforts to elect Republicans to super-majority
control of the legislature. He then became the state’s director at AFP. In 2015, when Governor Haslam
attempted to enact his election promise to accept a conservative variant of Medicaid expansion under
the Affordable Care Act, AFP led the charge against this federally funded Medicaid expansion.

Ogles went from electing Republicans to full control of the Tennessee legislature to
targeting many of those very same legislators with retribution when they showed
any openness to expanding Medicaid — not just lobbying them, but also unleashing

radio ads and door-to-door canvassers. In a very short time, Governor Haslam’s

% Ibid at 28.
** Ibid at 22.
3 1pid at 13.
1 bid.
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proposal died in the legislature. Obviously, AFP-Tennessee Director Ogles knew
exactly how to leverage the very Tennessee GOP legislature he had helped to elect;
and his expertise and leadership allowed AFP, working with other right-wing groups,
to re-set the legislature’s agenda and undercut the Republican governor’s willingness

to compromise with the Obama administration.>*

AFP’s very nature — separate but integrated with the political party, operating in all areas of the
country and requiring massive infrastructure and funding — makes it unlikely a second shadow political
party could appear on the right-wing of American politics. A shadow political might still arise on the left
side of the spectrum. It is too soon to say if these shadow parties are coming to Canada. The historical,
cultural and regulatory differences make Canada a more hostile environment for them. Their growth
would also be inhibited by the larger number of political parties and their more unified political
structure. However, many American lobbying and political trends do eventually move north.

Relationship between Lobbyists and Particular Political Parties

Although AFP is the only complete shadow political party, there appears to have been a general
trend of interest groups aligning with specific political parties, as the American political parties have
become more ideologically distinct. Traditionally, there were always specific lobbying and special
interest groups that associated only with one political party. However, most lobbying groups,
particularly business lobbyists, did not side too much with a given party, so that they could more easily
lobby when the other party was elected into power. Over the last two decades, there has been a trend
of political ideological alignment in American politics along party lines. For example, the NRA used to
endorse both specific Democrats and Republicans, but increasingly it endorses only Republicans.**®
Similarly, the coal industry has moved increasingly into the Republican’s camp, as the climate change
groups have moved increasingly into the Democrat’s camp.

These trends are somewhat self-reinforcing. As the parties take a clearer more distinct position
on an issue, the issue becomes a partisan question, further dividing the parties; lobbyists opposed to the
position give up on one side and concentrate their efforts on the other side. Likewise, in times of
increased polarization, as lobbyists concentrate their efforts on one side, that side aligns more with their
political views, politicians who agree with the lobbyist on the other side have less incentive to go against
the party line as it becomes a starker divide. Moreover, lobbying organizations are not immune to
trends driving partisanship, and can become increasingly extreme in their views, until only the edge of
one particular party shares their concerns.

*%2 Ibid at 28.

393 Analysis by Harry Enten CNN, “The NRA used to be much more bipartisan. Now it’s mostly just a wing of the
GOP”, (24 February 2018), online: CNN <https://www.cnn.com/2018/02/24/politics/nra-partisan-bipartisan-
republican/index.html>.
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This trend should not be overstated. Many consultant lobbyists have always had strong ties to
one political party or the other. There is a benefit to being a lobbying firm that has ties to multiple
political parties, either by being independent or by hiring political operatives from across the spectrum.
But there is also a strong benefit to tying the firm to one political party. Much of lobbying is built on
personal relationships, and it is easier to form relationships with those of similar political view and
recruit people from the revolving door of government if they share views with the other people at the
firm. There is also a reward to this form of specialization. Eggers found that lobbyists who are associated
to a particular party gain clients when that party comes into power.*** However, these gains and
concerns do not apply to the lobbyists who work in the more esoteric areas, which have little political
salience and public visibility.

A similar trend has occurred in Canada, although not to same degree, as there are more political
parties. In Canada, the lobbying ties are not always as clear. Still, there are some signs of alignment. For
example, there are stronger ties between oil companies and the Conservatives, and the climate change
activists and the left-wing political parties.

In Canada, the partisan pressures are always going to be somewhat different due to the
difference in political systems. There are more political parties dividing the ideological ground, which
decreases the partisan chasm between any two given parties. Unlike the U.S., in Canada the party out of
power has virtually no say in governance, so lobbying them on a particular issue is unlikely to accomplish
much in the near term. Meanwhile, the unitary party control over government encourages lobbying
organizations to maintain ties with leaders in all the major parties, and with the apolitical bureaucracy.
There can still be rewards for having a close link to the party in power, and the nature of personal
relationships will force some partisanship in the lobbying organization; but there is less incentive to seek
the extremes of the party, align with only one of the parties, or lobby for uncompromising positions.

Officials Benefit from their Relationship with Lobbyists

Government officials benefit from their relationship with lobbyists.**

These benefits can include
information, as we have discussed, including means to pressure other officials and politicians. It can also
include more direct benefits, such as free trips, luxury travel, events in their honour, donations; and
indirect means to profit, like future job opportunities, stock tips, or even outright bribery.

These benefits were the motivation behind the K Street project, former Republican Whip Tom
Delay’s successful, then scandalous, plan to pressure lobbying firms into hiring Republican partisans into
their top positions.>* The motivation appears to have been a combination of crony capitalism, an
attempt to extort the lobbying firms into donating to Republican candidates, and an attempt to tilt
Washington political environment to the right by moving the lobbying firms to the right. This third factor
is noteworthy. The K-Street project treated lobbying as a good the governing party wanted to

39 Timothy M. LaPira & Herschel F. Thomas, supra note 105 at 4.

3% Ibid.
% 1bid.
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monopolize, and as an external means to influence government policy by replacing Democrats in the top
lobbying positions, thereby reframing the political debates. They appeared to have reasonably believed
that if one side is no longer represented in lobbying, and then government policies would drift towards
the preferences of the other side.

Build Relationships with Other lobbyists

The last major activity lobbyists engage in is to build relationships with other lobbyists and
special interest groups. Lobbyists need the contacts and information other lobbyists have. The
relationships lobbyists form with other lobbyists and interest groups can be almost as important as their
relationships with officials or their own clients. Other lobbyists have important connections, specialities
and information that can be relevant to the issue at hand. Lobbyists also work with political
organizations that are not fully lobbying groups, but operate in the overall policy and ideological
spectrum. For example, AFP works closely with the American Legislative Exchange Council and with free-

market think tanks connected to the State Policy Network.**’

We will discuss how lobbying groups form coalitions; the interactions between lobbying groups;
and their relationship with think tanks.

Lobbying Groups Form Coalitions
Most importantly many issues are simply too big for any individual lobbying group to cover,
particularly at the federal level, so lobbyists generally form coalitions to address these issues. They see

coalitions as a critical tool for influencing public policy.>*

Organizations are especially likely to join
coalitions when there is strong opposition to their policy goals.**® In forming these coalitions lobbying
groups tend to settle into a simple binary of pro or con sides to any given issue. This is likely because the
status quo is hard to overcome and by the time pressure for change has built up, those favouring change
have settled on one path forward, knowing they need to work together to accomplish their goal. In
forming their side of a policy debate, lobbying groups strategically seek out other groups that fill in for
their weaknesses.*® For example, organizations with political connections might seek those with policy
expertise; new innovative businesses might seek out established businesses with more industry clout;

and corporate organizations might seek out friendly citizen grassroots organizations.

Baumgartner et al. find that at the American federal level the alliance of corporations and

1 According to Baumgartner et al., the reason that coalitions form

citizen groups is quite common.
between citizen groups and corporate groups is because they synchronize well. The former provides
public sympathy and motivates some measure of government favourability; the latter provides better

connections and more resources. Although most lobbying is done by corporate groups, on large high-

*7 Theda Skocpol & Alexander Hertel-Fernandez, supra note 28 at 22.

David Nelson & Susan Webb Yackee, “Lobbying Coalitions and Government Policy Change: An Analysis of
Federal Agency Rulemaking” (2012) 74:2 J Polit 339-353 at 339.

3 R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 258.

David Nelson & Susan Webb Yackee, supra note 398 at 343.

Frank R. Baumgartner et al, supra note 59 at 12.
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profile issues citizen groups are always involved, generally on both sides. Lobbyists know that politicians
have good reason to side with a lobbying coalition that contains both corporate and citizen groups. One
would expect this dynamic plays out in Canada as well.

Nelson and Yackee theorize that the formation of coalitions strengthen the lobbyists’ position

and provide information for policy-making. They argue that by forming coalitions lobbyists send “a more

7402

uniform signal to regulators. This consistency improves the chances of favourable lobbying

outcomes. Nelson and Yackee find that coalitions do better at lobbying, particularly at the detailed rule

403

making regulatory stage of the policy process.™” They theorize that one of the reasons businesses are

more successful than citizen groups at lobbying at the regulatory level is because it is easier for

404

businesses to form coalitions.™" They also theorize that coalitions prove the value of lobbying

organizations to government officials, by demonstrating that the lobbyists can bring in groups outside of

the normal lobbying process, demonstrating the lobbyists have the reach to generate new actors and

405

new information.™” These would be benefits in either lobbying model: new policy forces in the neo-

I ” ) u

The coalitions
27406

pluralist model, or new goods in the exchange mode strategic recruitment provides a

pathway for new ideas to enter the policymaking process.

Lobbyists form networks of coalitions, in which different lobbying groups have varying degrees
of influence. Heaney and Lorenz find that “interest groups are more influential when they are situated
between other groups in the coalition network, not simply when they accumulate memberships in many

%7 The formation of coalitions is not simple. Even if an organization

coalitions or join large coalitions.
might prefer a particular policy outcome, there is always the temptation to free ride on the work of
other groups. For this reason it is vital for lobbyists to maintain good relationships with other lobbyists
and interest groups. This way they have the connections for joining the coalition, and the trust to know
that the other members of the coalition will genuinely expend their share of the effort and resources on
the policy struggle. The coalitions also have to be maintained throughout the policy debate, even though
the costs and benefits might not accrue evenly to all the members of the coalition. The lobbyists also
have to contend with the fragility of the coalition. It is often a temporary alliance. Godwin et al. argue
that for the coalition, “almost all policymaking includes a phase where collective goods dominate the

policy debate and a later phase during which the focus is on securing private goods.” **

%2 David Nelson & Susan Webb Yackee, supra note 398 at 352.

Ibid at 351.

Ibid at 352.

Ibid at 343.

% Ipid.

7 Michael T Heaney & Geoffrey M Lorenz, “Coalition portfolios and interest group influence over the policy
process” (2013) 2:3 Interest Groups Advocacy 251-277 at 274.

8 R, Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 104.
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The Interactions Between Lobbying Groups

Interest groups make different use of trade associations and consultant lobbyists, depending on
the situation. They also share many ties to think tanks, which often act in support of lobbying
campaigns.

Trade Associations and Consultant Lobbyists

Interest groups, particularly businesses, make use of trade associations to lobby, as well as using
their own in-house lobbyists and hiring consultant lobbyists. Small and large businesses make different
uses of these tools.

Small Businesses

Smaller businesses rarely have the means, needs, and wherewithal to maintain in-house
lobbyists. Instead they tend to be members of trade associations who lobby on their behalf, loosely
representing the industry as a whole. For example, the Canadian Dental Association or the Ontario Bar
Association represent their membership to government, lobby on their behalf, and report back on policy
changes that might affect them.

Large Businesses

Larger corporations with in-house lobbyists also maintain links to trade-associations and other
organizations that lobby on their behalf. Trade-association are used to lobby on larger issue that affect
the whole industry, to co-ordinate with the individual companies, and to lobby on issues where the
individual corporations do not want to be visibly tied to the issue.

An organization might also outsource its lobbying to an association when the area in question is
outside the original organization’s expertise, the scope of its in-house lobbying, or the outside
organization has better contact with the relevant officials. As discussed, often the in-house lobbyists will
coordinate with external lobbyists, particularly on large campaigns, where they might employ large
numbers of consultant lobbyists. This is akin to how big corporations with hundreds of lawyers will hire
external law firms for large cases.

Consultant Lobbyists

Retnasaba proposes that external consultant lobbyists are so prevalent because they are a way
to mask and diffuse responsibility for potentially corrupt actions. He argues that external lobbyists face
fewer social constraints, are less heavily regulated, and are less policed than the primary industry.*”
Thus the external lobbyists can engage in borderline and outright corrupt behaviour, utilize economics
of scale by representing multiple corporations in an industry, while shielding them from any
repercussions of the corrupt activities.*'° Essentially, the corruption is diffused across the industry, so

409 Gajan Retnasaba, supra note 278 s lll.1.

M0 pid.
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each corporation can keep their hands clean. This reduces the cost of scandal and corruption, as
consultant lobbyists can always be fired if the corruption is exposed.

Even with access to external lobbyists, a company might opt to do the lobbying itself,
particularly when the issue at hand is not large enough in scope to motivate the trade association, when
the possible advantages are specific to that business, or the lobbying requires specialized information
from the organization. This is all the more true when the policy in question will benefit some members
of an association, but harm others. For example, a regulation might propose to limit a chemical pollutant
and one company might have a process that limits the pollutant to 8 parts per million, whereas another
might offer a more expensive process that goes down to 2 parts per million. Having different policy goals
they will likely opt to lobby individually.

Lobbying Groups and Think Tanks
Lobbying organizations often work in concert with think tanks. As with lobbying, there has been

a huge expansion in the number of think tanks in the U.S. since 1980.**

Think tanks often provide the
books, articles, policy papers, and pre-crafted legislation to support a particular policy position. The
materials prepare the political landscape to be receptive to the lobbyists’ point of view, and lobbyists
use these materials to support their arguments. Essentially, think tanks have become key components

and extensions of lobbying campaigns.**

Political think tanks can be loosely grouped into two categories: those that pursue evidence-
based research and those that are “narrowly ideological and consistently generate predictable findings

... despite evidence to the contrary.”*"

The evidence-based think tanks might have a general broad
ideology (i.e. pro-market, poverty alleviation, etc.), but they follow the standards of good academic
work, laying out arguments that are honestly supported by the evidence and literature. They are
generally conceived of as universities without studies, or private entities that pursue commissioned
research projects. Well known examples of these think tanks include the Brookings Institution, the
Carnegie Endowment for International Peace, the Council on Foreign Relations and the RAND

Corporation.***

Unfortunately, ideologically-based think tanks, which support specific policy goals regardless of

the intellectual veracity of the evidence, are coming to dominate the marketplace.**

416

The U.S. Congress

has been quite willing to treat these think-tanks as valid sources of information.™ Examples of this type

"L Think Tanks in the United States: Activities, Agendas and Influence, by Alek Chance (Institute for China-America

Studies, 2016) at 5.

2 Ibid.

3 What Are Think Tanks Good for?, by John de Boer (United Nations University Centre for Policy Research, 2015).
Alek Chance, supra note 411 at 2.

Ibid at 4.

Ideological think tanks are highly represented in the major American think tanks that appeared before
Congressional Committees between 1999-2008. American Enterprise Institute 21%; Center for Strategic and
International Studies 17%; Heritage Foundation 15%; Cato Institute 13%; RAND 11%; Urban Institute 10%; Other
13%. Ibid at 25.
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of think tank include the Heritage Foundation and the Heartland Institute.*"’

A good example of this
evidence-free output is climate change denialism, which runs in contradiction to all scientific knowledge.
“[M]ore than 90% of skeptical or denialist climate change papers in the United States originate from
right-wing (neoliberal, conservative) think tanks registered in a database of the U.S. Heritage

7418

Foundation”™". Chance points out that many “of the 1800 U.S. “think tanks” are in truth thinly disguised

lobbying groups of one kind or another.”**

This can usually be seen in their funding sources. For
instance, the Consumer Alert public health research institute received major funding from alcohol,

chemical, and tobacco companies.420

Think tanks are a strategic investment; a tool to support long-term ongoing lobbying campaigns.
They provide an apparently neutral source of information and broader justifications that can be
disseminated to political supporters and the media. Unlike a more targeted lobbying campaign, the
materials they produce can help alter public and elite opinion over time. In addition, in the U.S. and
Canada, most think tanks are structured nonprofits, making the donations tax deductible, keeping the
donors anonymous, and allowing the think tank to operate tax free.*** This provides the donors with a
level of protection and deniability. In theory, the government is supposed to prevent think tanks
registered as nonprofits from lobbying, but the lobbyists can still use their materials as part of a lobbying
campaign — so the restriction is mostly moot. In order to avoid even these limitations, some
organizations in the U.S,, like Heritage and the Center for American Progress, have established parallel
501(c)4 structures that allows limited (under 50%) direct engagement in politics and lobbying.*** There
is very little enforcement of these limits.

“Regulators of think tanks, such as the IRS, are mostly interested in monitoring
compliance with laws prohibiting influence in electoral processes. Outside of this

domain, there is considerable room for various agendas to influence policy if their

efforts are presented as research products.*?

Think tanks remain significantly more prevalent in the American political landscape. In 2007,
capital gains from donated shares to think tanks became fully tax exempt in Canada; it would not be
surprising if we see a corresponding increase in Canadian political think tanks in the wake of this

stimulus.***

417 .
Ibid at 2.
8 Jordi Xifra, “Climate Change Deniers and Advocacy: A Situational Theory of Publics Approach” (2015) 60:3 Am
Behav Scien 276-287 at 284.
19 Alek Chance, supra note 411 at 24.
420 .
Ibid.
! 1bid at 11. 501(c)3 and 501(c)4 refer to the section of the American Internal Revenue Code that define the type
and acceptable activities of the nonprofit organizations.
422 .
Ibid.
*2 Ibid at 24.
Edward Elgar, “Book Review: Comparative Think Tanks, Politics and Public Policy By James McGaan with Eric C
Johnson” (2008) 51:2 Can Public Adm 368—379 at 368.
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In theory, the use of ideological think tank research with no academic validity could infringe the
Canadian Lobbyists’ Code of Conduct. “A lobbyist shall avoid misleading public office holders by taking all
reasonable measures to provide them with information that is accurate and factual.”** In reality
though, there has been a general reluctance in politics and the media to hold research materials to any
level of scrutiny.

Interest groups make use of trade associations, in-house lobbyists, consultant lobbyists, and
think tanks depending on their particular needs. The ideologically-based think tanks often operate as
part of a broad lobbying campaign.

In summation so far, lobbying has been increasing since the 1970s. Lobbying is sticky. Once an
organization starts to lobby, it tends to continue doing so. There are three main justifications for
lobbying: tradition, the right to petition government, and the provision of information the government
needs. Lobbyists engage in five main activities: lobbying government, monitoring government, building
their client base, building relationships with officials, and building relationships with other lobbyists.
There is debate about whether the neo-pluralist model or the exchange model better describes
lobbying. It might be that both apply because two activities fit under the rubric of lobbying —a more
complex struggle over policy goals, and a more naked exchange of favours. We will now look at four
approaches to understanding the process of lobbying:

Four Approaches to Understanding Lobbying

The process of lobbying is fluid, complicated, often hidden, and highly reactive to the particular
social-political contexts. Political scientists have tried to bring an ordered understanding of this chaos by
establishing various classifications.*?® The effort is complicated by the personal nature of the
interactions and power struggles. Despite these complexities, four approaches are useful to understand
lobbying: the insider-outsider approach, the disclosure versus corruption approach, the four sides of
power approach, and the hydraulic force approach.

The Insider-Outsider Approach

There are two general ways interest groups can approach officials, the outsider and the insider
approaches. The outsider approach is to pressure government decision-making from the outside. The
outsider techniques include protests, marches, media publications, letters to the editors, social media
campaigns, and other methods to engage and rally the public. The lobbyist hopes that the outsider
campaign will create a sense that the issue is important to the public, or a key constituency, and that

427

they want government action on it.”’ It seeks to motivate a supportive portion of the population, often

2 Government of Canada, supra note 117.

Amy McKay, “Buying Policy?”, supra note 308 at 920.
Ken Kollman, Outside Lobbying: Public Opinion and Interest Group Strategies (Princeton, N.J: Princeton
University Press, 1998) at 8.
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by building on what they consider a key part of their social identity.*?

The approach aims to convince
undecided officials to side with the lobbyist, and favourably disposed officials that it is a high priority
issue, which should not be left unaddressed. Ideally, officials who disagree with the lobbyist will
conclude that it is not worth the political capital and risk of unpopularity to fight the issue. This
approach is generally more adversarial than the insider approach.*? This tactic is an important means to
exert popular pressure on officials between elections, and open up insular decision-making processes.**
Citizen groups tend to be better endowed to take advantage of outsider tactics, due their access to

volunteers and their strong communal ties.**!

The insider approach is closer to what most people consider lobbying. It involves direct
conversation with government decision-makers. Insider lobbying often encompasses meetings with
bureaucrats and officials who work behind the scenes and have no public profile. Businesses and trade
associations rely more on an inside strategy than citizen groups do.**? This difference in tactics is most
apparent in larger more public policy areas. In low salience areas, like detailed regulation, both
businesses and citizen groups are most likely to converge on insider lobbying.**?

The Outsider Approach

There are four facets of the outsider approach that bear a more detailed investigation: which
organizations use the outsider approach, which organizations skip the outside approach, which
organizations remain in the outsider approach, and the question of astroturf lobbying.

Organizations that Use the Outsider Approach

In earlier investigations of lobbying, political scientists believed that interest groups go through
a natural progression. The organizations begin as small, forced to use the outsider approach. The
“interest organizations seek organizational validation and standing to be taken seriously by supporters

434 Once they become more established, they progress to using the insider approach

and policymakers.
to lobbying for policies they support.*® In this telling, certain groups have no choice but to operate
outside of the government and political marketplace. These outsider groups have few or no ties to

political insiders and people of importance. They might include newly formed movements, businesses

% The deeper the issue is tied to a core facet of the supporter’s identity, the easier it is to consistently motivate

them to act on the issue. Some particularly successful interest groups manage to build a particular concern into an
essential component of their supporter’s social identities over time. For example, the NRA turned gun ownership
into a core identity for many of its members, affecting their political behaviour and beliefs in a way that humidifier
ownership does not. See, Matthew J Lacombe, The Political Weaponization of Gun Owners: The NRA’s Cultivation,
Dissemination, and Use of a Group Social Identity (Working Paper, 2018) at 2.

29 Ken Kollman, supra note 427 at 23.

Ibid at 8.

Andreas Dir & Gemma Mateo, supra note 146 at 664.

2 Ibid.

3 Andreas Dur, Patrick Bernhagen & David Marshall, Interest Group Success in the European Union: When (and
Why) Does Business Lose? (Bordeaux, 2013) at 676.

% Joost Berkhout, “Why interest organizations do what they do”, supra note 72 at 241.

A. Paul Pross, supra note 2 at 84.

430
431

435

101



Chapter 2 - Understanding Lobbying in Canada and the U.S. Dan Gold

with no political clout, immigrants, minorities, marginalized groups, and other organizations outside of
the mainstream.

When an organization of this sort began to pursue a political cause, it will need to increase
public awareness and rally support for its issue.**® If it is successful with a wider public, it will gradually
build up the membership, clout and support that allow it to pressure the government on the issues of
concern. The success of this pressure in turn allows it to increase its membership and fundraising. As
Gamson and Wolfsfeld stated, “the media spotlight validates the fact that the movement is an

7437 |f the organization continues to be successful, it will be able to build a formal

important player
organizational structure and permanent employees to support its efforts. This structure in turn allows it
to persist and develop the institutional memory, long-term connections and recognition needed for the
government to pay attention. At this point, the organization will have developed enough to transition to

an insider lobbying approach.

In these earlier works, political scientists believed that insider lobbying was more effective and

ultimately the true goal of most interest groups.**®

Once established, an interest group would prefer to
bring its concerns directly to the government officials who could make the relevant political and
regulatory decisions. At the same time, once the organization had the direct ear of government, it would
begin to avoid the noisier outsider lobbying approach, for fear of alienating its government contacts and
damaging its insider lobbying activities. Successful organizations progressed cleanly from an outsider to

an insider lobbying style.**

There is much truth in this view. Many outsider organizations that follow this progression are
initially raising issues that are foreign to the general political consciousness. Initially, politicians have
little interest, and there are no institutional structures in government that are responsible for the issue.
For example, the nascent environmental movement in the 1960s and ‘70s pushed new ideas of
environmental stewardship far beyond the previous conservation movement. Eventually, the success of
the movement forced politicians to begin to address environmental issues and lead to the creation of
government departments dedicated to the environmental management, such as Environment Canada,
formed in 1971 (now Environment and Climate Change Canada).

However, this basic account fails in two significant ways. Some organizations never begin with a
true outsider approach, and some organizations seek to maintain their outsider status even when they
have the ability to move to an insider position.

Organizations that Skip the Outsider Approach
A key component of any outsider lobbying campaign is the belief that the public is or can be
made sympathetic. Sometimes this is not the case, either because the outsider group or organization is

*® Joost Berkhout, “Why interest organizations do what they do”, supra note 72 at 243.

Ibid at 241.
Fred Thompson & W. T. Stanbury, supra note 2 at 43.
A. Paul Pross, supra note 2 at 84.
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unpopular or marginalised, or because they are lobbying for an unpopular position. An example of the
former situation can be found in lobbying for entrance of Jewish refugees into Canada and the U.S. in
the run-up to the Holocaust. Although Jewish groups tried some outsider lobbying techniques, they
were aware that the prevalent anti-Semitism in Canada and the U.S. made public support unlikely.**
Hence the nascent Jewish refugee organizations focused on an insider lobbying approach from the very

“1 This approach worked a little, late in the war, with the Roosevelt

beginning of their efforts.
administration, which had some favourable views on Jews, but failed in Canada, where the relevant

officials were notably anti-Semitic.***

Small and new organizations might also avoid an outsider lobbying approach because their
preferred policies are unpopular or even costly to the public. In this case, they will want to hide their
lobbying from public view, and move straight to insider lobbying. This is easier for well-funded
organizations, such as industry groups, who can hire consultant lobbyists who already have the expertise
and insider connections.

Social media, new organization techniques, and the existence of large funders also offer what
might become an alternative growth strategy for new organizations. They might gain size, resources and
support so quickly that they can essentially bypass the outsider approach and move almost directly to an
established insider approach.

Organizations That Remain in the Outsider Approach

The basic insider-outsider account also fails to address the reality that many organizations
choose to deliberately keep to an outsider approach. They might do this because it is necessary to
maintain themselves; because it is essential for the organization; because it allows them to access
Kollman’s two fundamental roles: signalling officials and conflict expansion; or because it is otherwise
part of their lobbying strategy and coalition role.*”® These roles are discussed in detail below.

Remaining an Outsider: Necessary to Maintain Themselves
Dir and Mateo argue that many citizen groups are locked into using the outsider approach to
maintain their existence. They state that,

the public campaign provides publicity to citizen groups among a broader audience,
which may ensure the survival of the organisation ... In balancing impact and survival,

we expect citizen groups to favour survival and thus opt for an outside strategy.***

440 Irving Abella & Harold Troper, None is Too Many: Canada and the Jews of Europe, 1933-1948, 2nd ed (Lester &

Orpen Dennys, 1986) at 51, 58, 61, 66.

“! Ibid at 66. This was not a new tactic. For centuries, Jewish organizations had long relied on insider lobbying with
church officials, nobles and kings for protection from the anti-Semitism of the mob — anti-Semitism these officials
were often also creating and exploiting.

*2 Ibid at 50, 51, 66, 68, etc.

Ken Kollman, supra note 427 at 8.

Andreas Dir & Gemma Mateo, supra note 146 at 663.
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In this telling, many citizen lobbying organizations would simply fade away if they pursued a pure insider
approach. However, Betzold’s analysis does not fully uphold this opinion. He found that “[c]ontrary to
the theoretical expectations and other studies, the analysis finds no effect of membership on advocacy

behaviour”**

. Nonetheless, citizen groups have other reasons to continue to use the outsider approach.
Betzold found that in the U.S. (and presumably Canada), there is systematic variation in advocacy
behaviour between organizations. Environmental groups use relatively more outside advocacy, whereas

business organizations prefer inside advocacy.**

Remaining an Outsider: Central to the Organization

Some organizations maintain their outsider approach because it is central to the organization
itself. For some organizations, such as some branches of the Tea Party, the organization is defined by its
opposition government.**’ Even when lobbying, these organizations must run an outsider campaign to
prove they have not been co-opted. This purity-based approach can lead to substantial problems when
legislators are tied so tightly to some outsider-interest groups that the elected officials also adopt a
purely outsider approach, and refuse to negotiate the compromises necessary for democratic
governance.

Secondly, organizations might maintain their outsider approach because how the organization
has evolved. For example, Chance reported that “[i]nternally, think tank leaders often regard television

appearances as an important measure of influence.”**

Given that many think tanks produce papers
directly for officials and lobbyists, they do not need to make public appearances on TV. However, the TV
appearances are central to how they define the success of think tanks and the status of individual

fellows, so the industry continues to pursue this particular outsider approach.

Thirdly, an outsider status and independence might be essential to lobbying convincing. For

example, studies show that officials have a more positive attitude towards non-for-profit health

*9 The public profile

organizations and medical professional groups, than to tobacco industry lobbyists.
and outsider approach of these groups is part of what grants them this credibility. If the organizations
switched to an entirely insider strategy and never spoke out publicly about the harms of tobacco use,
they would eventually weaken their credibility with their membership, the public and government

officials.**°

445 . . . . . . . . . .
Carola Betzold, “Business insiders and environmental outsiders? Advocacy strategies in international climate

change negotiations” (2013) 2:3 Interest Groups Advocacy 302—-322 at 318.

“° Ibid.

*7 Ken Kollman, supra note 427 at 22.

Alek Chance, supra note 411 at 25.

9 "Tobacco Control Interest Groups and Their Influence on Parliamentary Committees in Canada, by Robyn E
Hastie & Anita Kothari, Health Studies Publications Paper 12 (Western Libraries, Western University:
Scholarship@Western, 2009) at 4.

% studies do show that the anti-tobacco groups could be more effective if they used more of the tools of the
insider approach; namely if they reached out to legislatures more directly and if they brought scientists and
doctors to present their findings in person at hearings. Ibid.
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Remaining an Outsider: Kollman Roles: Signalling Officials, and Influencing the Public

Organizations might take the outsider approach because it allows the lobbying group to engage
in two fundamental roles Kollman proposes: signalling officials, and influencing the public and
membership through conflict expansion.**

The signalling role is relatively straight forwards, it is the act of informing officials that the policy
position is popular and salient, and that the outsider lobbying can make it even more so. However, it can
bleed into the other role of conflict expansion.

Conflict expansion is the process of increasing the salience of the political issue by riling up the
membership and the public. Although the popularity of an issue is difficult to effect, the salience of it
can change rapidly, and politicians will often have little knowledge of the current salience without the
outsider lobbying.

They can try through inside lobbying to convince policymakers that voters care about
an issue and are on the side of their group on the issue. But outside lobbying goes a
step further in making a costly, public demonstration that, one, the issue is in fact

salient to voters and, two, the interest group can make the issue even more

salient.**?

Kollman argues this duality of purpose makes outside lobbying a powerful tool. “It can simultaneously
fan the flames of constituent anger and bring the head of those flames to the attention of

743 Eor example, Canadian citizen

representative far away, whose job it is to put out or contain the fire.
lobbying groups often attempt to support their lobbying with activism, attracting media attention and
engaging their members on the issue at hand. This can help them by bringing public pressure to bear on

the process, if the government has not been receptive to their concerns.

Remaining an Outsider: Otherwise Part of Their Lobbying Strategy

Fundamentally, organizations continue to use an outsider approach because it is a useful
strategy and key role in a successful lobbying coalition. The contention that organizations would move
from outsider to insider is too simple. It overlooks the fact that lobbying organizations operate in a
political eco-system where it is advantageous to seek out strategic approaches and particular niches of
specialization. Some situations will call for an insider approach; other situations will reward the outsider
approach. The ideal approach will fluctuate depending on the organization’s supporters, its resources,
the competition, the officials, the policy goals, the specifics of the issue, and its public salience at any
particular moment.

Most lobbying on large issues involves a mix of both approaches, where the insider approach is
used to provide direct information and pressure on government officials, while the outsider approach

1 Ken Kollman, supra note 427 at 8.

2 1pid at 9.
3 Ipid at 10.
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provides indirect pressure, and proves that there is public and media concerned about the issue. Large
issues involve lobbying coalitions, and the coalitions are strengthened by their ability to use both the
insider and outsider approaches by exploiting the different specialities of the coalition members.
Outsider groups, especially citizen organizations, that can motivate a large segment of the public, are
extremely valuable to the lobbying coalition. There is good reason for these groups, as a matter of
strategy, continue to use the outsider approach. There is also good reason the coalitions want particular
members to fulfill the outsider role. This outsider approach comes at a risk: the risk of being blamed for
a conflict expansion that a key government decision-maker finds harmful, and the risk of being shut out
of detailed information provision and negotiations, especially on low salience issues. Building coalitions
with insiders helps mitigate these risks.

Astroturf Lobbying

Many insider lobbying groups use astroturf lobbying when they cannot gain the support of
outsider groups. This demonstrates the importance they place on having an outsider campaign to match
the insider one. Astroturf lobbying is lobbying using the false appearance of outsider grassroots support
and mobilization. Lapira et al. describe astroturf lobbying as when “organizations... try to suggest the

policymakers that the issue is salient, when in reality it is not”**.

Astroturf Examples

There are myriads of examples of astroturf lobbying. For his lobbying campaigns Abramoff
would sometimes create a company, much like a telemarketing center, where paid employees would
pose as concerned citizen. The employees would contact congressional members, write letters to the
editors, recruit actual concerned citizens, and otherwise create the semblance of popular support for an
issue. Another example of a revealed astroturf lobbying campaign is Citizens for State Power, which
fought against utility regulation on the grounds that it would increase prices. The Washington Post later
revealed that the organization was secretly funded by utility companies, who funnelled millions through
the group to lobbying Congress while creating the appearance of outsider support.**® Similarly, a
consulting firm, Bonner & Associates, lobbying on behalf of the coal industry, was caught forging letters
opposing the American Clean Energy and Security Act. “The letters, replete with letterhead and made-up
identities, purported to be from Virginian minority organizations including the NAACP.”**®

Astroturf lobbying is a useful tactic because legislators, media and other officials often do not
have the time or desire to investigate the lobbying organization. For example, Exxon, Koch Industries
and the other oil companies long denied they were funding climate change denial groups.*’ In 2005

% Joost Berkhout, “Why interest organizations do what they do”, supra note 72 at 242.

James Ayre, “Lobbyists Behind Elon Musk, Tesla, SolarCity, & SpaceX Attack Site Identified”, (29 November
2016), online: Clean Tech <https://cleantechnica.com/2016/11/29/lobbyists-behind-tesla-elon-musk-attack-site-
identified/>.

8 victor Zapanta, “NAACP-Forgery Group, Bonner & Associates, Has A Decades-Long History Of Astroturf Tactics”,
(31 July 2009), online: ThinkProgress <https://thinkprogress.org/naacp-forgery-group-bonner-associates-has-a-
decades-long-history-of-astroturf-tactics-868dee12956d/>.

7 Kathy Mulvey & Seth Shulman, supra note 32 at 13; John Cook et al, supra note 30 at 4.
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alone, ExxonMobil spent more than $2.4 million on astroturf, trade associations, think tanks and other
lobbying groups that lobbied for inaction on climate change and furthered climate change denial.* The
funding of these organizations was long suspected, but it was over a decade before the scope of the
astroturf campaign was fully revealed.***

Astroturf lobbying can also act as part of the echo chamber approach to advocacy.*® This
approach involves making a corporate message emanate from virtually all the legislator’s sources of
influence and information, including their constituents and lobbyists, colleagues and opinion leaders,
local and national media, donors and fundraisers, think tanks and advertisers. This tactic is convincing
because the same message comes from all those the legislator considers credible, creating an illusion of
social unanimity. Part of what makes astroturf groups advantageous is their reliability as a component of
the echo chamber.

It is entirely possible that some legislators know the truth behind the astroturf campaigns. The
goals of the lobbying often make it clear who is behind it. In these cases, the existence of the astroturf
campaign can provide the legislators with a convenient excuse to side with an insider organization while
pretending there is wider public support and outside pressure for the decision. Astroturf lobbying
groups can also be useful (or deliberately created) as scapegoats if an organization gets caught being
involved in shady lobbying practices. The astroturf group will not fight back, and can shield the special

interest group from the blame and liability. They are easy to disband and reconstitute as needed.*®*

Ironically, legitimate grassroots groups are often reluctant to use widespread outside tactics like
letter writing campaigns, because a low response rate can make the organization look weak, and
because the campaign does not lead to change (and it usually does not) grassroots supporters can

become discouraged.*®

Sockpuppetry

Akin to astroturf lobbying is the growing use of internet sockpuppetry. Sockpuppetry is the
creation of a fake online identity for the purpose of deception. The wide scale use of these fake
identities are sometimes called web brigades or troll armies. A web brigade might employ tens of
thousands of people, each of whom run multiple fake sockpuppet identities. Currently Russia, China, the
Philippines, and a number of other governments are known to run large web brigades with significant

463

budgets.™ If astroturf lobbying is the creation of fake interest groups, sockpuppetry is the creation of

8 Kevin Grandia, supra note 35. Reich gives the figures of 39 denial groups and $2.9 million. Robert B. Reich, supra
note 224 at 208. See also, John Cook et al, supra note 30 at 4.

% Naomi Oreskes & Erik M. Conway, supra note 35.

Phillips Morris was among the pioneers of this approach. The unanimity creates a framing that makes it appear
as if there are no valid alternative views.

**1 |n the case of Bonner & Associates mentioned previously, despite their history of shady tactics, they blamed the
deceptive lobbying letters entirely on a temporary employee whom they fired.Victor Zapanta, supra note 456.

*2 Erank R. Baumgartner et al, supra note 59.

Sean Williams, “Rodrigo Duterte’s Army of Online Trolls” New Repub (4 January 2017), online:
<https://newrepublic.com/article/138952/rodrigo-dutertes-army-online-trolls>; Andrew Higgins, “Effort to Expose
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fake citizens. These web brigades use their sockpuppets to post state-sponsored content and talking
points, and shout down opposition views on social media, twitter, you tube, news sites, comment
sections, and other parts of the internet.*** In doing so they create a fake sense of popular support for
certain positions, while distracting and disrupting organizations that favour other positions. These
activities are aimed at bolstering the administration and distracting the populace of its own state, or
influencing events and policies in foreign countries. In foreign countries, the goal is not simply
propaganda and influence, but often the creation of a wider sense of distrust, confusion, acrimony, and
disinformation to undermine the public’s faith in its government. This type of campaign is a form of low-
level covert warfare, intended to destroy the functioning and alliance of the developed democracies.*®

Russia’s interference in the 2016 U.S. elections and numerous other democratic countries, and
its use of these means to do so, are now well-established. They pose a particular threat to democracy:
undermining faith in elections, confusing legislatures about the public’s true stance on issues and,
affecting the outcome of elections in favour of authoritarian-leaning candidates.**® In some countries,
Russia has also acted as a secret source of funding for far-right and white-nationalist parties.*’ Russia’s
activities stretch beyond visible postings. It is directly attempting to hack the electoral records,
bureaucracy, electoral machines, electoral rolls and election results. It is likely involved in other more
subtle attempts to influence policies. It is quite possible that sockpuppetry is involved trying to influence
down-ballot elections, online polls, petitions, and even masquerading as citizens to directly
communicate with democratic representatives.

Although governments run the largest sockpuppetry brigades for now, sockpuppetry is not
limited to government action. Large special interest groups and public relation firms have plenty of
incentive to also use sockpuppets in astroturf lobbying campaigns, to influence online forums, public
polls, and otherwise pressure government. As more digital tools to aid sockpuppetry are developed and
more governance moves online, it is likely that private sockpuppetry brigades will become ever more
prevalent lobbying tool.

Insider Approach
Using the insider approach and speaking directly to the government decision-makers is not only
effective, it is the only way of proceeding once an interest group starts wading through the weeds of the

Russia’s  ‘Troll Army’ Draws Vicious Retaliation”, N Y Times (30 May 2016), online:
<https://www.nytimes.com/2016/05/31/world/europe/russia-finland-nato-trolls.html>; Natasha Bertrand, “It
looks like Russia hired internet trolls to pose as pro-Trump Americans”, (27 July 2016), online: Bus Insid
<http://www.businessinsider.com/russia-internet-trolls-and-donald-trump-2016-7>.

** Andrew Higgins, supra note 463.

%> Garrett M Graff, “Russia’s High Tech Tool Box for Subverting US Democracy, A (Semi-Complete) Guide”, (Aug 13,
17), online: WIRED <https://www.wired.com/story/a-guide-to-russias-high-tech-tool-box-for-subverting-us-
democracy/>.

**® Ibid.

%7 Strobe Talbott & Jessica Brandt, “What Putin Is Up To” The Atlantic (2 March 2017), online:
<https://www.theatlantic.com/international/archive/2017/03/putin-trump-russia-flynn-sessions-hack-
kremlin/518412/>.
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actual policy details. Direct conversations, negotiations and compromises are necessary to get any new
change enacted. Although most groups will use both insider and outsider strategies, Betzold argues
convincingly that, “the more experienced a group, the more it will rely on inside advocacy and the less

7468

on outside advocacy.”*® This is particularly true of business interests.*® Even think tanks will ultimately

tailor much of their work for the insider approach.*’® Insider lobbying is,
the more common strategy by far, the preponderance of time spent in conversations
between lobbyists and policymakers involves fairly placid negotiations, coordination,
and information exchange.*”*

There is generally gentility in insider lobbying. It is rarely overtly adversarial, and it usually quite

472

polite.”’“ It is a form of co-operation between the parties. The lobbyists help the officials, and the

officials are grateful for their help.*’

Most lobbyists will try to make use of the insider approach. Some completely shun outsider
advocacy. This may be because the issue is one where the government seeks stakeholder input, the
position is unpopular, or the issue has low public salience.

Insider Approach: Government Seeks Stakeholder Input

There are a lot of repeated interactions between government and outside organizations that are
not technically considered lobbying. Activities like responding to requests by government officials and
regulators, submitting bids on contracts and procurements, submitting position papers and appearing
before committees and regulators, are generally not treated as lobbying.

Civil servants and officials regularly seek the input of those they consider stakeholders in their
decisions. This is sometimes required by administrative law.*’* This practice has important advantages,
since the government needs to be aware of the impacts of its decisions. These consultations are
normally not considered lobbying, since they are required by law or involve officials reaching out to
stakeholders; but they can be a backdoor for insider lobbying, in which the government is actively
soliciting an organization’s preferences. These consultations can contain many of the same flaws as
lobbying. Officials can knowingly or unknowingly bias their decisions if they fail to consult with a

8 Carola Betzold, “Business insiders and environmental outsiders?”, supra note 445 at 318.

Andreas Diir & Gemma Mateo, supra note 146 at 675.
79 “|n fundamental ways, think tank scholarship makes certain compromises from the outset in order to achieve
influence in Washington. This is not only because they constrain the scope of research to specifically “policy
relevant” issues, but because maintaining policy relevance further entails discussing these issues in ways that
policymakers are willing to listen to. ... [A]ll Heritage Foundation research products must meet the “airport rule”
and the “briefcase rule,” namely, reports must fit in a briefcase and be able to be read in their entirety on the cab
ride from Reagan Airport to Capitol Hill (only a few miles).” Alek Chance, supra note 411 at 26.
471

Ken Kollman, supra note 427 at 23.
472 .

Ibid.
7 Ibid.
7% Gus Van Harten et al, Administrative Law: Cases, Text, and Materials, 7th ed (Toronto: Emond Publishing, 2015)
at 577 ff.
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particular organization or overly favour the views of a particular stakeholder. These stakeholder
consultations should be designed to adhere to the same principles of lobbying reform discussed in
Chapter 9. They should be designed to be inclusive, fair, and resistant to becoming backchannels for
lobbying. We will return to this issue in Chapter 3.

Insider Approach: The Position is Unpopular
When the policies an interest groups favour are not popular, and the public considers the issue
important, the interest group will employ the insider approach, avoiding media attention and the

7> For example, the American banks continue to engage in insider

possibility of sparking opposition.
lobbying to undo the regulations placed on them since the 2008 financial crisis.*’® They have mounted

very little in outsider campaigning, knowing repealing the rules is unpopular with the public.*”’

Insider Approach: The Issues has Low Public Salience

When an issue has low public salience, interest groups will avoid the outsider approach. It takes
a lot of effort to raise public awareness about an issue, and some issues are simply too technical,
abstract, or esoteric to grab the public’s imagination. The outsider approach is relatively resource
expensive; competing for the public’s attention on an issue requires funding or a large number of
volunteers to run a publicity campaign. It also risks harming the relationship with government officials.
Officials often perceive the outsider approach as an attempt to challenge their legitimate authority, stir

478

up trouble, and damage the government’s popularity.””® For these reasons, interest groups prefer the

insider approach on issues with low public salience.*”

The Insider-Outsider Approach: Core and Peripheral Lobbying Groups

One added component of the insider-outsider approach is Lapira, Thomas and Baumgartner’s
finding that in a complex lobbying environment like Washington DC, there are core and peripheral
lobbying groups. The core lobbying groups are well known, and take part in a significant number of
policy debates, forming the center of lobbying coalitions.”® In contrast, the peripheral groups are

7 Joost Berkhout, “Why interest organizations do what they do”, supra note 72 at 243.

Lisa Lambert, “Bank lobby presses for commission to lead consumer watchdog agency”, Reuters (7 December
2016), online: <http://www.reuters.com/article/us-usa-banks-cfpb-idUSKBN13W2BI>; Pete Schroeder, “Banks
Spent Record Amounts on Lobbying in Recent Election” Bus Insid (8 March 2017), online:
<http://markets.businessinsider.com/news/stocks/r-banks-spent-record-amounts-on-lobbying-in-recent-election-
2017-3-1001816738>.

7 Nik DeCosta-Klipa, “Trump voters don’t want Trump to get rid of Elizabeth Warren’s consumer agency”, (21
December 2016), online: <https://www.boston.com/news/politics/2016/12/21/trump-voters-dont-want-trump-
to-get-rid-of-elizabeth-warrens-consumer-agency>.

478 Ken Kollman, supra note 427 at 25.

7 Interest groups might still resort to an outsider approach for low salience issues if they are desperate. For
example, they might resort to outsider lobbying if the issue is absolutely vital to the group, and they have already
lost on the insider track. Similarly, they might have been completely shut out of the insider process (perhaps
through bias or bigotry), in which case there is no loss for taking the outsider approach. In rare cases, there might
be no official who believes they have authority over the issue, so there is nowhere to direct the insider lobbying.
480 Timothy M. Lapira, Herschel F. Thomas & Frank R. Baumgartner, “The two worlds of lobbying”, supra note 182
at 236.
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involved with more obscure and technical issues. The core groups form large coalitions, and use both
insider and outsider strategies, depending on the organization and the circumstances. Lapira, Thomas
and Baumgartner argue that the core lobbying groups represent a relatively broad range of interests,
and hence their lobbying injects a wide variety of views into the system.“®! In contrast, the peripheral

lobbying groups are involved in low salience issues, and make use solely of the insider strategy.*®

Regulation Mostly Targets the Insider Approach

Most lobbying regulations are limited to activities that make up aspects of the insider approach.
Regulations that include registration, providing accurate information to officials, and disclosing the client
behind the lobbyist, are all intended to oversee aspects of the insider approach. In a discussion with the
former Commissioner of Lobbying, she had expressed doubt that oversight over activities related to the
outsider approach fall within their purview. The focus on the insider approach does provide a relatively
bright line to guide the lobbying regulations. Moreover, the public is generally most concerned about
the power and abuse of insider type activities. However, the Office of the Commissioner of Lobbying has
since changed its approach, and now requires lobbyists to disclose grassroots and astroturf lobbying
campaigns. In an age of perpetual lobbying, sockpuppets, astroturf lobbying campaigns, and shadow
political parties, it is unwise to disregard the possibility of regulating outsider lobbying campaigns.

The Disclosure versus Corruption Approach
Russell presents another way of understanding lobbying, separating the views about lobbying

into two camps, the disclosure heuristic and the corruption heuristic.**®

The Disclosure Heuristic

The disclosure heuristic is the view that the lobbying plays a legitimate role in governance. It
maintains that so long as lobbyists and public officials disclose their activities, gifts and campaign
donations, the public can decide what amounts to inappropriate influence and vote accordingly.***
These theorists argue that lobbyists are an integral, if external, component of democratic governance,

*® The lobbyists are incentivized to give accurate

providing essential information for legislators.
information in order to maintain their future relationship with politicians, and because the competing
lobbyists will point out any inaccuracies. In this heuristic, lobbying can be seen as a form of subsidy to
the government, saving it the funds and organizational structures it would otherwise need to gather this

information.

The disclosure heuristic is often associated with a branch of public choice theory which

maintains that there is no such thing as a clear public interest that officials could pursue, regardless of

486

the influence of lobbying.™ The disclosure heuristic is also associated with a Madisonian balance of

! Ibid.

% Ibid.

8 calon Russell, “Lobbying Reform: What Is the Problem” (2008) 12 Lewis Clark Rev 853 at 3.

*** Ibid.

*® For example, see Posner’s pro-lobbying arguments on Posner, Richard Posner, supra note 245.

186 Timothy K. Kuhner, supra note 51 at 2354.
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interests argument, which maintains politics is the struggle of various interests, and their lobbying
activities will roughly balance each other out.

The Corruption Heuristic

In contrast, the corruption heuristic is more critical of the role of lobbyists. Its adherents argue
that lobbyists exert inappropriate influence over public officials through gift-giving, campaign finance
donations, job offers, social events, and regular contact with politicians. They argue that the lobbyists do
not represent the population as a whole equally. Instead, lobbyists overwhelmingly represent the
business interests and the elites that can afford to employ them. Thus the information and influence of
lobbyists subtly but strongly biases government decision-making, disproportionately frames the policy
debates, and leads to one-sided results.*®

Lessig, who is among the most prominent advocates of this view, argues that the lobbyists’ (and
campaign donors’) influence creates a kind of structural corruption of the government. Lessig
distinguishes between classic systematic corruption, the situation where the politicians manipulate the
economy for political or personal ends; and venal corruption, the situation where the economic elites
*8 To this he adds the distinction of whether the
corruption flourishes because the political elite as a whole secretly support it, despite its illegality, which

manipulate the political system for economic ends.

is classic quid pro quo corruption; or whether the corruption flourishes without any evil intentions,
simply as the result of the built-in incentives in the political and economic structures. He calls this
dependency corruption.*® Dependency corruption “violates the independence of an institution.”**°
Dependency corruption can be systematic or venal, but in modern developed democracies it tends to be

venal. The politics are being corrupted by the marketplace.

Lessig argues the current judicial approach to corruption involving elections and democratic
governance is mistaken, because judges are inclined to treat the corruption cases as if they are quid pro
quo corruption, and search for mens rea. However, in most instances, the problem persists even without
any evil inclination. It is simply how the system works. The structural pressures and incentives act to
corrupt the institutions. People have to participate in the dependency corruption (either as politicians or
as interest groups) in order to do their job. The social, political and structural pressures push officials as

*®7 This is an expansion on Calon’s view. See, Calon Russell, “Lobbying Reform”, supra note 483 at 3.

%8 Lawrence Lessig, supra note 273 at 234.

*® Ibid at 235. There are many other ways of distinguishing corruption. Burke (1997) distinguishes three types of
corruption: quid pro quo, monetary influence, and distortion. Teachout (2009) uses five categories: criminal
bribery, inequality, drowned-out voices, a disillusioned public, and the absence of integrity. Thompson (1995)
distinguishes individual corruption and institutional corruption. The latter takes place when the corruption
damages the democratic process. Hellman (2013) lists three types: the deformation of judgment, the distortion of
influence, and the sale of favors. Dawood (2014) does not distinguish types, but breaks corruption into two
different violations: the abuse of power, and the infringement of political equality. Warren (2004) argues
corruption is a form of a not publicly justifiable, non-democratic, exclusion of those who have the right to be
included in the political decision-making. See Yasmin Dawood, “Campaign Finance and American Democracy”
(2015) 18:1 Annu Rev Polit Sci 329-348 at 334.

%0 | awrence Lessig, supra note 273 at 328.
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a whole away from their duty to represent the people. Politicians who want to stay in office must
engage in certain corrupting activities. He argues that meeting with the lobbyists of powerful interests
are one of these activities.

Proponents of the corruption heuristic point out that lobbyists and officials exist in a social
exchange, a gift economy. The repeated advice, help, and (in the U.S.) donations the lobbyists provide
officials, the adjustments in policies the officials do for the lobbyists, and their repeated interactions
form a trust bond. This is a bond that the average citizen lacks with their governing officials. The
lobbyists’ gifts are moves in a social game that create a deliberate sense of obligation. In contrast, the
citizen only provides a single gift to the politician, the anonymous vote on election day.*" The social
obligations pressure officials to value favours for lobbyist over their more abstract obligation to the

wider public. There is good evidence for this position, which we will cover in Chapter 3.

Because of the difficulty the people have in countering it the influence of lobbyists, those who
support the corruption heuristic argue that disclosure alone is insufficient. This is a theme we will return
to in Chapter 3. They maintain the influence of lobbyists should be curbed through more strenuous and
discrete measures, including: banning gifts, limiting political donations, and otherwise exercising
oversight and regulating the contact between lobbyists and officials.

Krishnakumar presents a useful way to understand how the public and politicians fall into these
camps.

While the public views lobbyists as soulless mercenaries, skilled at arm-twisting and
bribing legislators into appeasing their clients’ interests at the expense of the public
good, members of Congress, for the most part, view lobbyists as invaluable policy
experts who provide elected officials with useful information about the underlying
subjects of proposed legislation. "

Her argument places legislators in the disclosure heuristic camp and the broader public in the corruption
heuristic camp.*®** This might explain why legislators seem willing to support lobbying regulations that
provide disclosure, such as lobbying registries, but have shown little interest in regulations that curtail

! Government officials often deny this — often unconvinceingly. See, Jill Mahoney & Matthew Lapierre, ““No one
influences my government’: Doug Ford says Ontario government decisions cannot be swayed by lobbyists”, Globe
Mail (23 July 2019), online: <https://www.theglobeandmail.com/canada/article-no-one-influences-my-
government-doug-ford-says-ontario-government/?utm_source=Shared+Article+Sent+to+User&utm_medium=E-
mail:+Newsletters+/+E-Blasts+/+etc.&utm_campaign=Shared+Web+Article+Links>.

2 Lawrence Lessig, supra note 273 at 114.. See also Chapter 3 — The Six Concerns about Lobbying: Concern VI:
Lobbying Corrupts Democracy: Lobbying Increases Corruption: The Corrupting Influence of the Social Exchange Gift
Economy, p. 198.

3 Anita S Krishnakumar, “Towards a Madisonian, Interest-Group-Based, Approach to Lobbying Regulation” (2006)
58 Ala Law Rev 513 at 530.

% Cotton & Déllis come to the same conclusion. Christopher S Cotton & Arnaud Déllis, “Informational Lobbying
and Agenda Distortion” (2016) 32:4 J Law Econ Organ 762-793 at 2.
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lobbying. In my interviews, the politicians did fall mostly within the disclosure camp. Civil servants
seemed to fall into both camps, with one interviewee talking himself from the disclosure camp to the
corruption camp throughout the interview. However, my sample size is too small to make any firm
conclusions on the subject.

These heuristic models also help explain why disclosure laws are more prevalent than rules that
attempt to restrict lobbying activities. Both heuristic viewpoints justify support for disclosure rules,
whereas only the corruption heuristic justifies additional lobbying restrictions.

Although one might expect lobbyists to fall outside both camps, not wanting any regulation,
Chari’s survey of lobbyists indicates that they tend to resist the enactment of regulations at first, but
later support disclosure regulations once the rules are in place. Lobbyists begin to make use of the
lobbying registries to keep track of the activities of rival lobbyists and to provide proof of their efforts to

their clients.*®

Both heuristics have valuable insights. It is undeniable that government relies heavily on the
information provided by lobbyists. However, the corruption heuristic appears to be the better
explanation of the relevant data and studies.**® The decisions officials are coming to cannot be
explained by the mere provision of information. There is a strong and growing body of evidence that
lobbyists are affecting government decision-making in a way that benefits their clients and harms the

broader public. We shall examine this evidence in Chapter 3.

The Four Pressures Approach

The four pressures approach is a framework this thesis proposes to also help explain lobbying. It
is proposed that lobbying occurs within a four-sided structure which applies pressure to government
decision-making. Lobbyists must operate within the constraints of these pressures, while also employing
or highlighting them as a means to get favourable government decisions. When the lobbyists on one
side of an issue have an advantage harnessing one of these pressures, the other side might respond by
using one of the other pressures where they have an advantage, rather than competing within the same
pressure area. The four pressures consist of direct power, political context, passion and popularity.

Direct Power and Influence

Various forms of power can translate into lobbying influence on the decision-maker. We can
examine this power by examining influence itself. Lowery points out that influence is hard to measure.
This is additionally complicated by the complex feedback loop involved. A lobbyist not only influences an
official, but is influenced in turn by the reaction and perceived potential reaction of the official. In turn,
the official can often be taking her position based on her anticipation of how important interest groups

" These survey results are not statistically sound due to the low response rate, but the responses do correspond

with the other political science information about lobbyists’ opinions. Raj Chari, John Hogan & Gary Murphy, supra
note 2 at 131.

% Marianne Bertrand, Matilde Bombardini & Francesco Trebbi, “Is It Whom You Know or What You Know?”, supra
note 252 at 26.
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might decide to react. Meanwhile, both the lobbyist and the official are reacting to and anticipating the

497

reactions of other lobbyists, officials, interest groups, and the general public.”™’ Yet, even as precise

measurement remains elusive, qualitative analysis can help.

Banfield (1961) breaks influence down into five types. They are: (i) influence based on
obligation, including authority and respect; (ii) influence based on the decision-maker’s desire to please,
such as friendship and benevolence; (iii) influence based on changing the perceived alternatives open to
the decision-maker, but not through reasoning, for example, innuendo, selling, deception and fraud; (iv)
influence based on positive or negative inducement to change the decision-maker’s behaviour, like
bribery and threats; and (v) influence that works through providing better reasoning or information,
essentially rational persuasion.*®

Lobbying that relies purely on the power of the social status of the lobbying organization is using
type i influence; whereas lobbying that relies on the conventional power of good connections is using
both types i and ii influence. If lobbying groups mislead with inaccurate information or disguise who
they are working for, they are using type iii influence. When powerful lobbying interests use direct
benefits and harms to influence officials, including legal contributions and fundraising, job offers,
outright bribery and blackmail, they are usually exercising using types iv Influence — influence that often
qualifies as corruption. The powerful might also generate type iv influence through the potential large-
scale benefits and harm the lobbyists can inflict on the official’s region, party, government, or the
society as a whole. For instance, the lobbyist could threaten to run a negative attack publicity campaign
or move a factory to a different jurisdiction. In contrast, if the campaign was honest in framing and
messaging, or if the factory would need to leave the jurisdiction due to the genuine economic impact of
a policy, then this would be type v influence.

Only type v influence stands somewhat outside of traditional power dynamics. The influence of
reasoned discourse can be exercised by anyone, from the established billionaire to the powerless school
child. Of all five forms of influence, it is this type that justifies lobbying within a democratic society, by
providing new facts, arguments, citizen preferences, and information to the government. The Canadian
Federal Court of Appeal has stated,

[a] lobbyist's stock in trade is his or her ability to gain access to decision makers, so
as to attempt to influence them directly by persuasion and facts. Where the
lobbyist's effectiveness depends upon the decision maker's personal sense of

obligation to the lobbyist, or on some other private interest created or facilitated by

*7 David Lowery, “Lobbying influence: Meaning, measurement and missing” (2013) 2:1 Interest Groups Advocacy

1-26 at 6.
8 Ipid at 5.
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the lobbyist, the line between legitimate lobbying and illegitimate lobbying has been

crossed.*”®

When lobbying is not based on type v influence, on rational discourse, there is no democratic
justification; it is just power politics. In reality, despite the ideal, a fair part of lobbying mixes type v
influence with the other four types, or more perniciously, publicly presents another influence as if it was
type v. As Berkhout argued, lobbyists would prefer to be able to provide political support for politicians
(or use other influences) and not just information, whenever it is possible.>® As Draca argues, the
political class responds to the prevailing incentives. “If these incentives are not well designed then they

7301 prasumably, lobbyists would prefer to exercise as much and as many

can undermine law-making.
types of influence as possible on officials, constrained only by what is effective, and to an extent by their
own norms. Thus laws and regulations can represent a sort of armistice and setting of norms. As the

regulations become more effective, the lobbyists disarm towards type v influence.

Unfortunately, the actual influence of rational discourse is limited by human biases. Studies
repeatedly show that people favour information from their own in-group and partisan side, and
discount the same information provided by the out-group.>** People engage in motivated reasoning and
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confirmation bias, favouring information that supports their partisan views or prior beliefs.” Lewis

7394 1t is often not

argues that much successful advocacy “emphasizes cues rather than persuasion.
rational discourse that is affecting legislation. Lewis points out that key interest groups can affect the
outcome of legislation merely by signalling whether they support or oppose it; even if they cannot

% The rational

afford an expensive lobbying campaign and the provision of useful information.
arguments might have been used earlier to initially convince legislators of the value of the interest

groups, but often type v influence is not being employed at the later lobbying stages.

Lobbyists and high status individuals also have significant access advantages over normal
citizens, and rational persuasion is of little use if the citizens never have a chance to meet with the
politicians. There are good social and evolutionary reasons that people favour in-group information, but
it is a significant limitation to the application of rational influence within lobbying. This limitation
provides good reason to hire a connected lobbyist, even in circumstance where the organization’s
position is entirely rationally justified. Due to the biases of human nature, the lobbyist’s contacts,
personal presentation and in-group belonging matter.

499 Democracy Watch v Campbell, supra note 118 at para 48.

>% jo0st Berkhout, “Why interest organizations do what they do”, supra note 72 at 245.

Mirko Draca, supra note 211 at 5.

Miles Hewstone, Mark Rubin & Hazel Willis, “Intergroup Bias” (2002) 53 Annu Rev Psychol 575-604 at 579.
Joshua Klayman, “Varieties of Confirmation Bias” in Jerome Busemeyer, Reid Hastie & Douglas L Medin, eds,
Psychol Learn Motiv (Academic Press, 1995) 385 at 385.

>% Daniel C Lewis, “Advocacy and influence: Lobbying and legislative outcomes in Wisconsin” (2013) 2:2 Interest
Groups Advocacy 206—-226 at 223.

*% Ibid.
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Information is rarely neutral, and the lobbyist can gain influence by how they frame the data,
combining type v and iii influence. Less ethical lobbyists, particularly those who know the official has few
alternative sources of information, can bias their information more, moving further into type iii
influence, and undermining its truth and democratic legitimacy. This is a fundamental problem within
lobbying, to which we will return later.

Political Context

Lobbying success is heavily affected by the environment and political context; the party and
leaders in power, their platform, beliefs, goals, moods, personalities of key officials, related salient
events, recent failures, natural disasters, scandals, political culture, and other factors in the political

environment.>%

There are a myriad of potential policies vying for political attention at any given time.
Even when a focusing event brings a policy area to the forefront, it does not mean that the policy
outcome will be what one expects from the event in question — the door is open, but the outcome of the
lobbying unpredictable. For example, Mahoney finds that a scandal will not necessarily lead to increased
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regulations in the area.”’ John Kingdon argues that lobbying interests know the importance of the

political context, and generally wait patiently until the situation is fortuitous enough that policy change

*% The political context also affects the quality of information the lobbyists provide. If officials

is likely.
are already favourably predisposed to a position, depending on their predilections, lobbyists need less

extensive and accurate information.

Rasmussen reports a car manufacturer explaining, “when you are lobbying, it comes down to
759 1t is often the

political context that will heavily prompt the fence-sitters to finally take a position on the particular

the fence-sitters because they will swing the group position one way or the other.

issue.

Passion

Lobbying tells government officials that there is passionate support or opposition to proposed
changes. One of the fundamental purposes of lobbying is to tangibly demonstrate the strength of a
group’s policy preference. When groups invest significant resources in lobbying, they are indicating that
the issue is important to them. “Policymakers respond not only to the number of people affected by a

disturbance but also to the level of harm that the disturbance creates.”>™

Lobbyists have some incentive
to bluff in this process, to hide their true bottom line from officials. Yet, they also have the incentive to
honestly convey when an issue is of vital import, so in the future officials respond appropriately to their
different levels of concern. They cannot always cry “wolf”. A large lobbying campaign conveys passion to
the officials, both through the direct communications of the lobbyists and through the willingness of the
organization to expend significant resources. Of course, the passion conveyed to the officials might not

be proportional to what the groups actually feel. It only takes a tiny fraction of its wealth for a multi-

>% Christine Mahoney, supra note 177 at 41.

Ibid at 50.

R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 69.
Maja K. Rasmussen, supra note 248 at 247.

R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 50.
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national to mount a giant lobbying campaign, whereas the collective savings of a small neighbourhood
association might not be enough to put the group’s concerns on the officials’ radar.

Passion is also reflected in how strongly voters’ views of an issue affect their ultimate decision at
the ballot box, and how likely they are to mobilize on an issue. For this reason, single-issue voters wield
disproportionate influence on that particular issue compared to the general public.”**

Popularity

Popularity is the fourth pressure on government decision-making and lobbying. It is related to
passion, but if passion is depth, popularity is breadth. Passionate supporters on an issue are generally
well informed (or well misinformed, depending on their sources). In contrast, an issue might be highly
popular or unpopular without the public having much in-depth knowledge about it.

The government’s desire to pursue popular policies and avoid unpopular ones is essential in a
democracy. Thus a lobbyist who can demonstrate the popularity of a proposal has a large advantage.
However, the constraints on popularity are numerous. The party in power might have a position that is
unpopular that they feel bound to fulfill, due to the differing priorities of their supporters, a prior
promise, the political context, or the passion of those tied to that position. Often officials might desire to
pursue an unpopular policy (for selfish or noble reasons), and believe they have enough insulation to
weather the unpopularity, or that they can eventually bring enough of the public on-side. Moreover,
elites, indeed all people, tend to travel within circles of like-minded individuals, and increasingly
consume pre-filtered media and digital content that is ideologically agreeable. As a result, both elites
and regular people often assume that their political beliefs are more correct and popular than they
really are.”*?

Popularity is tightly linked to the salience of an issue, but it is not the same thing. An issue might
be highly salient, regularly discussed in the media, without one side having an advantage in popularity.
An issue position might be highly popular, but not covered in the media, reducing its salience; or media
personalities might tend towards a less-popular view on the subject, confusing the salience and
popularity of a position. Yet, strong popularity will always have a salience impact, pushing an issue
towards centrality over the periphery, due to the official’s awareness that if the people learn that the

> This theory is similar to Arnold’s distinction between attentive and non-attentive citizens, but the attentive

must lead to action to demonstrate passion. Arnold argues that there must also be talented officials who
champion the issue. Richard A. Smith, supra note 216 at 118.

> The one-sided sources of information, particularly if the sources are indifferent to their own accuracy, can be
understood as creating a belief superiority in these individuals. This would result in over-confident belief in the
rightness and popularity of their opinions, and a resulting ideological and epistemological closure to conflicting
facts. Michael P Hall & Kaitlin T Raimi, “Is belief superiority justified by superior knowledge?” (2018) 76 J Exp Soc
Psychol 290-306 at 291 & 301; See also, Troy H Campbell & Aaron C Kay, “Solution aversion: On the relation
between ideology and motivated disbelief” (2014) 107:5 J Pers Soc Psychol 809-824; This article comes to a similar
conclusion, but it is possible that the mechanism in play does not apply to areas of epistemological closure. Max
Rollwage, Raymond J Dolan & Stephen M Fleming, “Metacognitive Failure as a Feature of Those Holding Radical
Beliefs” (2018) 28:24 Curr Biol 4014-4021.e8.
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government is making policy on the issue, they will have strong preferences about it, and there will be
repercussions. The popularity of an issue changes relatively slowly, but the salience can change rapidly
and frequently.”*

Given all these constraints, the popularity of a position is only one of the pressures that largely
affect lobbying success. Yet, in the American context, increasingly policy proposals and outcomes seem
to be divorced from their popularity. This is one of the public’s prime concerns about lobbying: that it is
a tool that lessens the pressure of popularity, by harnessing the other three pressures to influence
government decisions.

The Hydraulic Force Approach

Gerken conceives of the private influence of lobbying as a hydraulic force that pushes its way
into political decision-making. She borrows this concept from U.S. campaign finance law, where money
is often described as a hydraulic force that bypasses legal restrictions and finds a way into politics.”**
This does not mean that attempting to control or curtail private political influence through laws and
norms is impossible. Removing blatant bribery from politics and regulating campaign donations in
Canada has been fairly successful. However, any loopholes or oversights in the system, like those in the
American campaign finance laws, will be ruthlessly exploited. Those seeking influence over political
decisions will seek to bypass the rules if they can.

If private influence is a hydraulic force that pushes its way through the gaps in the system to
affect governance, than the rules seeking to contain it must be conceived broadly and cohesively. The
analogy of a flowing river is helpful. If the dam is too narrow, in the wrong spot, or built without taking
into account all of the terrain features, it will fail. The river will bypass it and continue to flood the
community. Likewise, regulations that are too narrow, misconceived, do not cover the entire
government, or are punctured by particular legal rulings will not work. The entire political landscape
must be taken into account. If norms are porous, oversight spotty, or government open to other
methods of political influence, like large campaign donations or lavish gifts, then the river of private
influence will flow on regardless.

Private influence cannot be dammed off entirely. The influence should be properly managed
and guided to work within democratic governance. The regulations should seek to keep the influence
within well-conceived, visible and legitimate channels, so that it flows gently into the polity, instead of
flooding it.

Government Created Lobbying
We shall now turn our attention to the other side of the equation, and consider government’s
use of lobbying. Governments can be a source of lobbying, not just a target. Governments and officials

> Ken Kollman, supra note 427 at 25.

Heather Gerken, “Keynote Address: Lobbying as the New Campaign Finance” (2010) 27 Ga State Univ Law Rev
1155 at 1162.
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are often involved in lobbying other officials and governments, and occasionally industry. This lobbying
can be of other branches and bureaucracies of the same level of government, other levels of
government, or of foreign governments. This lobbying can be direct, indirect or removed from
government control.

We shall discuss government to government lobbying; indirect government lobbying; lobbying
by foreign governments; government lobbying of independent organizations; government creation of
independent lobbying organizations; and government suppression of lobbying organizations and
influence peddling.

Government-Government Lobbying

Politicians and other officials often lobby other levels and branches of government for policies
they would like to see enacted. This lobbying can be direct between branches and departments of the
same level of government. For example, the President of the United States regularly calls on Congress to
pass particular bills and funding, and meets with individual legislators to discuss policy priorities. The
lobbying can also be directed between levels of government, for example the Toronto mayor regularly
lobbies the provincial and federal governments to fund particular projects. It is not unusual for
governments to hire or form lobby organizations to lobby the higher levels of government.>* Generally,
the Commissioner of Lobbying, officials and lobbyists do not consider this type of inter-government
communication to be lobbying that needs to be disclosed. No one in my interviews brought up this facet
of lobbying, or seemed to consider it as a possibility when discussing questions involving the
effectiveness of lobbying or its transfer of information. It does not fall within the confines of the most
lobbying regulations, and there is no disclosure requirement for this type of communication.>*®
However, it generally does have to be disclosed when consultant lobbyists or associations are used.

Baumgartner et al.’s four year study did consider inter-governmental lobbying as lobbying. They
treated the U.S. executive branch as a lobbyist before Congress, pushing for particular legislation, and
found the President’s lobbying to be the most important factor in determining whether legislation

> Claire Withycombe & Aubrey Wieber, “From state to local: how government puts lobbyists to work”, (10 April

2019), online: Salem Report <https://www.salemreporter.com/posts/682/from-state-to-local-how-government-
puts-lobbyists-to-work>.

>1® This also includes members of Indian bands and aboriginal governments. Lobbying Act, supra note 76 s 4(1)(a),
(b), (c), (d), (d.1). This does raise some level of unfairness for non-status First Nations organizations, but registering
for lobbying is not particularly restrictive. If they operate in a governing role, it would make sense to alter the
lobbying regulations accordingly. More restrictive lobbying regulations, like those proposed later in the thesis,
could be designed with these groups in mind in the unlikely case that they would run afoul of lobbying caps. Other
groups that receive government funding would not qualify as government organizations, unless their
responsibilities and authority reach the point where they are acting as a part of the government.
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actually passed." It is reasonable to exclude inter-governmental lobbying from lobbying regulations,
but regulators should be aware that they are doing so.”*®

Indirect Government Lobbying

Inter-government lobbying can also be indirect. For example, in Ontario, hospitals (and other
publicly-funded agencies) hired numerous lobbyists to lobby government for more funding, leading to a
scandal involving the lack of oversight over the lobbyists’ expenses and the use of taxpayer money. New
legislation restricted these lobbying expenditures on the provincial level, by banning the use of publicly
provided funds. This did not entirely eliminate the practice, as money is fungible.*'® Government
officials can also be active partners in traditional lobbying campaigns, providing pressure and
information on officials they work with, or co-ordinating with the lobbying organization and helping it
influence other areas and levels of government. This is one of the strengths of the Americans for
Prosperity network: current and former officials move in and out of the organization, and actively co-

ordinate and aid with its lobbying goals.**

Foreign Government Lobbying

The lobbying of foreign governments is not unusual. This lobbying can be direct, through trade
missions, diplomats, direct phone calls, and meetings. Like any other form of communication, contact
regarding a particular issue can evolve into a lobbying campaign. According to Taras, Canadian
parliamentarians often act as direct front-line lobbyists with their counterparts in other countries,

>*1 They do this, among other means, through

including the United States, particularly on trade issues.
the meetings of the Inter-Parliamentary Groups, including the Canada-United States Inter-Parliamentary
Groups, which are funded by the Canadian House of Commons and the Senate. The direct diplomatic
communication and pressure is generally treated as outside the purview of lobbying regulations, even
though it is a form of lobbying.*? It is assumed that the government desires to insulate itself from
foreign influence, that foreign officials lack the connection to lobby unfairly, and that the government
has other processes to deal with the input of foreign powers. However, the reality is that many
countries are as open to the direct lobbying of foreign countries as they are to the direct lobbying of

local interests.

Y Frank R. Baumgartner et al, supra note 59 at 209.

8 For example, the Federation of Canadian Municipalities was one of the top lobbying groups in the Canadian
lobbying registrar (it is the only non-business in the top ten lobbying organizations) in 2013. Maclean’s, supra note
42.
> Rob Ferguson & Robert Benzie, “Ontario Tightens Lobbying Rules After Scathing Report”, Tor Star (20 October
2010), online:
<https://www.thestar.com/news/ontario/2010/10/20/ontario_tightens_lobbying_rules_after_scathing_report.ht
mi>.

> Theda Skocpol & Alexander Hertel-Fernandez, supra note 28 at 29.

David Taras, “Canada and Congress: Lobbying in Washington by Charles Doran, Joel Sokolsky” (1986) 19:1 Can J
Polit Sci 160-161 at 161.

>22 Lobbying Act, supra note 76 s 4(1)e.
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This foreign lobbying can also be indirect, through the hiring of local lobbyists, who presumably
have the knowledge and connections to navigate the government’s policy-making process. In response,
generally governments require lobbyists to disclose when they are employed by foreign powers. This
rule is extremely common, found even in jurisdictions that have few other lobbying regulations and
restrictions, although it may be poorly enforced.’” Sometimes foreign governments are forthright their
lobbying. For example, Canada is quite open about hiring lobbyists to influence U.S. trade policy.

Foreign governments are not always forthright in their lobbying. For example, Michael Flynn was
hired as a lobbyist by supposedly independent Turkish organizations which were working on behalf of
the Turkish government. He did not disclose these links.?** It is unlikely Flynn would have been caught if
he had not been so prominent in the Trump administration. Presumably, this sort of masquerade (to
gain type iii influence) is quite common, as the lobbying on many foreign policy positions loses influence
if foreign power is openly involved. Similarly, many American think tanks act as lobbying fronts for
foreign governments, providing foreign policy papers in support of their backing country’s agenda.>”

Government Lobbying of Organizations

It is not unusual for government to lobby independent organizations, particularly industry,
although it is certainly less common than the other way around. Often this type of lobbying is simply a
press release or meeting, encouraging a particular course of action that matches the government’s
policy goals, particularly on large-scale projects. Sometimes these efforts are long-term and carefully
constructed. For example, The Harper government lobbied the American oil industry in support of the
Keystone pipeline, to help push through the pipeline and ensure it would have enough customers.>*
Similarly, the Obama government regularly lobbied insurers operating in the individual marketplace to
maintain their presence in lower profit underserved rural districts.

In contrast, this type of lobbying becomes questionable when it is a method for the government
to threaten to exert influence against an organization if it refuses to co-operate with an official’s political
goals. For example, early in his presidency, Trump regularly attacked corporations that were thinking of
outsourcing jobs, until his political capital waned and his threats became ineffective. Such pressure
might have been justifiable as part of a larger strategy that included supportive laws and policy against
organizations flaunting the rules. However, there was no cohesive policy shift, the targets of Trump's
attacks appeared to be random or companies that had offended him, and Trump himself was actually
pursuing a pro-corporate anti-worker legislative agenda. His actions were outside of justifiable

>3 For example, in the U.S. the Foreign Agents Registration Act was passed in 1938. Raj Chari, John Hogan & Gary
Murphy, supra note 2 at 21.

> |saac Arnsdorf, “Flynn’s  Turkish lobbying linked to Russia”, (25 April 2017), online: Politico
<http://politi.co/2q0ZV44>.

> For example, the Institute of China-America Studies, is an ideological think tank likely funded by the Chinese
government to lobby for more China-friendly U.S. policies, particularly involving maritime disputes in the South
China Sea; and to counter the think tanks funded by other Asian countries. See Think Tank Watch, “China Sets Up
Think Tank in DC to Counter Other Asian Powers”, (4 May 2015), online: Think Tank Watch
<http://www.thinktankwatch.com/2015/05/china-sets-up-think-tank-in-dc-to.html>.

>2% Simon Doyle, “Tories Lobby Qil and Gas Industry to Keep Keystone XL Plans Afloat”, Globe Mail (9 June 2015).
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democratic norms, because the power was being exercised inconsistently, unpredictably, and unequally.
He was attempting to replace the rule of law with a system of personal bullying and fealty, which is
antithetical to democracy. It involved a level of public deception that was incompatible with democracy.
The companies often only pretended they were saving jobs, and the number of jobs involved was
minuscule compared to the national scale — it was a form of theatre.>”’

Government Creation of Independent Lobbying Organizations

The most indirect form of government lobbying is when it creates or funds permanent lobbying
organizations that are intended to act independently. Sometimes the government establishes these
organizations to be completely independent. Sometimes it retains a bare minimum of control, or sets
out guidelines and gives the organization independent oversight. Sometimes it technically no longer
controls the lobbying organizations, but continues to provide funding, which may or may not come with
strings attached. Often these organizations are meant to lobby the government itself, and are created as
a way of giving the group an independent voice on policy issues. Creating a successful lobbying coalition
also creates a long-term pressure that can persist beyond the current political party’s stay in power,
carrying on support for a particular policy.

There are many examples of lobbying organizations funded by government. The Assembly of
First Nations, the Congress of Aboriginal Peoples, the Metis National Council and the Inuit Tapirisat
Kanatami regularly lobby the Canadian government, even though they derives the majority of their
funding from different departments of the same government.>*® Similarly, Woll points out that,

[many] non-profit organizations representing interests that are structurally difficult
to mobilize often receive money from the European Commission. By funding and
sometimes even founding these associations, the European Commission seeks to
balance out the breadth of interests that can be represented at the European

level®®.

The Canadian government has also been instrumental in establishing a number of trade
organizations, particularly in key areas of the economy it wanted to develop.>*® This gave it
representatives of the industry to consult, who create demand for policies the government wanted to

7 Jeet Heer, “Trump’s Populism Is a Sham” New Repub (9 December 2016), online:

<https://newrepublic.com/article/139239/trumps-populism-sham>.

> Christopher Curtis, “Canada’s Aboriginals a Growing Force in Federal Politics”, Montr Gaz (2 October 2015),
online: <http://montrealgazette.com/news/local-news/canadas-aboriginals-building-political-capital>;
Consolidated Financial Statements of the National Indian Brotherhood, Independent Auditor’s Report, by Deloitte
LLP, Independent Auditor’s Report (Deloitte LLP, 2014).

>* Cornelia Woll, “The brash and the soft-spoken”, supra note 166 at 199.

>30 “[I]t is not unusual for Canadian governments to create pressure groups in order to foster relations with ‘special
publics’ and to promote a demand for policies which particular departments are anxious to adopt.” Fred
Thompson & W. T. Stanbury, supra note 2 at 42.
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create.”™

Establishing these associations is a means of creating outside pressure and externally
supported experts, rather than creating the expertise in house. In the 1970s the Canadian government
funded a number of women'’s rights organizations that then lobbied the government on key policies and
rights. On occasion, the government was embarrassed by the lobbying tactics or timing of the women’s

32 Eyen when the

groups, and would threaten to cut their funding as a means of controlling them.
government funding is not used to restrain the organization’s activities and positions, the threat that it
may be can restrain an organizations’ activities. For example, Haddow argues that the National Anti-

Poverty Organization’s (NAPO) “reluctance to take part in Ottawa-based lobbying no doubt owed much

to NAPO's financial ties with the government”>*,

Government Suppression of Lobbying Organizations and Influence Peddling

Just as government can act to create lobbying organizations, it can act to undermine them. This
is a step beyond refusing to meet with lobbyists, and actively seeking to suppress them. There does
seem to be some variation between different governments in the amount of lobbyists they meet with,
yet most attempts to suppress lobbying seem to specifically target lobbying organizations to which the
politicians are ideologically opposed. This suppression is an ugly tool to marginalize those the
government wants to silence.

The Harper government launched what appeared to be politically motivated tax audits at
specific charity groups. The government targeted environmental and other charities to which it was
ideologically opposed, investigating whether they exceeded the legal limit of expending more than 10%

534

of their resources on political activities.”™ These audits were intended to chill lobbying and political

activism by the targeted charities, cost them resources, and possibly drive them under. Historically, the
Canadian 1927 Indian Act forbade

First Nations people from forming political organizations. Hence, it was common for
a First Nations leader to be jailed by the RCMP for trying to organize any form of
political group. This apartheid law prohibited traditional First Nation government

systems from existing in the native communities.>*

>*! Ibid.

32 paul Malvern, supra note 2.

Rodney S Haddow, Poverty Reform in Canada, 1958-1978: State and Class Influences on Policy Making (McGill-
Queen’s Press - MQUP, 1993) at 179.

> Dean Beeby, “Conservative Government Steps up Scrutiny of Charities’ Political Activities”, (10 July 2014),
online:  <https://www.theglobeandmail.com/news/politics/study-cites-chill-from-tax-agency-audits-of-charities-
political-activities/article19551584/>.

> R Brent Lang, “Lobbying in Canada”, (27 September 2014), online: Can Bus J
<http://www.cbj.ca/lobbying_in_canada/>; See, J R Miller, Canada and the Aboriginal Peoples 1867-1927,
Historical Booklet 57 (Ottawa: Canadian Historical Association, 1997) at 19; Indian Act, R.S., c. 81 1927 s 141.
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It was a tool to reduce their political power and maintain a system of oppression. This political
oppression led to the First Nations realization that they needed “a national Aboriginal lobby to fight for

their rights in Ottawa.”>*®

The K Street Project, discussed earlier, was a similar attempt to suppress left-wing and
Democratic lobbyists by requiring that lobbying organizations have or promote Republican lobbyists into
their top positions. This type of interference into the lobby’s internal structure can easily become a form
of influence peddling. For example, Carson, a senior adviser to Harper, was convicted of influence

>*" In exchange for helping to promote the sale of water-purification system for First Nations

peddling.
communities, he demanded benefits for his girlfriend, who worked at the company. In an indication of
the excessive difficulty of obtaining political malfeasance convictions in Canada, Carson was found not
guilty by the lower court, despite the judge’s conclusion that Carson had admitted to attempting to

persuade officials to buy the systems for his girlfriend’s benefit.>*®

We have looked at different forms of government created lobbying. This includes governmental
lobbying of different branches and levels of government, the use indirect lobbying, foreign
governmental lobbying, governmental lobbying of private organizations, government created interest
groups, government interference with lobbying organizations, and influence peddling. Now we will
move on to consider Canadian lobbying statistics, which will help provide some context for the later
discussion of the effectiveness of lobbying and the six concerns that lobbying activities raise.

Canadian Lobbying Statistics

The Office of the Commissioner of Lobbying of Canada publishes annual reports. These charts
can give a sense of the amount of lobbying in Canada, where it is directed, and what types of inquiries
the Officer of the Commissioner of Lobbying fields. These reports show that federally registered
lobbying has risen in Canada over the last year. In 2017, there was approximately a 10% increase in the
number of registered lobbyists over the 2012 to 2016 period.>* Considering the stability of the 2012-
2016 period, this increase might be a one-time change, rather than an upwards trend. In 2017 there
were 5,559 registered active lobbyists. This consisted of 926 consultant lobbyists, 2,893 in-house

> R. Brent Lang, supra note 535.

R v Carson, [2018] 2018 SCC 12.

The trial judge held that Carson’s actions did not technically infringed the statute, since the sale of the water
treatment system was not a matter of business related to the government, because it was the First Nations who
decided on the what system to purchase. The higher courts held that the judge’s interpretation of the statute was
too narrow, since the provision of water to First Nations was a federal responsibility, funded by the government
and within its mandate. Notably, the Supreme Court also gave a wide reading to the statute based on its anti-
corruption purpose. It was relevant that the behaviour criminalized by the section risked “depriving citizens of a
true democracy predicated on free and open access to government. Corruption and the sale of influence, whether
real or apparent, with government may undermine the integrity and transparency that are crucial to democracy.”
Ibid at para 39; Colin Perkel, “Ex-Harper aide Bruce Carson guilty of influence-peddling, top Ontario court rules”,
Tor Star (17 February 2017), online: <https://www.thestar.com/news/canada/2017/02/17/ex-harper-aide-bruce-
carson-guilty-of-influence-peddling-top-ontario-court-rules.html>. R. v. Carson, supra note 537.

>3 Office of the Commissioner of Lobbying, supra note 151 at 10.
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lobbyists for organizations, and 1,740 in-house lobbyists for corporations.>*® The Commissioner of
Lobbying also releases a summary of the departments and branches of government that are primarily
lobbied and the subject matter of the lobbying.

The Commissioner of Lobbying’s office does assessments, reviews of lobbying, and verifications

>*1 It also monitors the media for stories about lobbying, to

542

of accuracy of the reports in the database.
ensure that the information matches the Commissioner’s databases.”™ The Commissioner verifies 5% of
the lobbyists’ monthly reports of their activities. They “confirmed that 809 (93%) of the sampled reports
were accurate. Of those that were found to be inaccurate, 66% had only minor clerical or over-reporting
errors.”>* Pross argues that the Commissioner’s office is dedicated, but that it is understaffed.* The

Commissioner does not perform random audits of lobbyists to ensure their disclosures are accurate. Nor

does it require lobbyists to record the amounts spent on lobbying.

Interestingly, despite the strength of the Canadian bureaucracy and the PMO, a great deal of
lobbying is directed at the House of Commons.

Table 4: Government Institutions Mentioned in Canadian Federal Lobbyist Registrations 5%

Institution Number of I\/;e;;;::; in Lobbying
House of Commons 30,748

Innovation Science and Economic Development 25,265

Canada

Prime Minister's Office (PMO) 25,038

Finance Canada 21,312

Senate of Canada 18,383

Global Affairs Canada 17,084

Privy Council Office (PCO) 14,924

> Ibid.

541 .. . . . . .
The Commissioner of Lobbying also released summaries of received communications. As one would expect, the

vast majority of communication to the Commissioner of Lobbying was by lobbyists (2,370), their representatives
(1,292), and potential lobbyists (408). The public (345) and other (229) made up a relatively small percentage of
the communication (12%). Current and former public office holders contacted the office less often than the public
(245). The commissioner’s reports do not delineate between officials still in office and those reaching out because
they are interested in becoming lobbyists. Ibid at 16.

*2 Ibid at 26.

> Ibid at 25.

> a1t is difficult to see how these functions can be effectively performed with the staff at hand. The most recent
updating of the Registry has elicited 3,700 registrations. While the great bulk of processing these is carried out
electronically, staff must inevitably field a number of questions as lobbyists become familiar with the new
registration requirements. Post-registration verification can be a time-consuming process, and is followed up with
communications between officials and lobbyists as details and corrections are requested and provided. One can
appreciate that investigating complaints and conducting inquiries — not to mention the preparation of
interpretation bulletins and advisory bulletins, themselves activities that require research and consultation — puts
the Office under considerable strain.” A. Paul Pross, supra note 2 at 200.

> Office of the Commissioner of Lobbying, supra note 151 at 8.
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Health Canada 13,920
Environment and Climate Change Canada 13,500
Transport Canada 11,954

Presthus’ survey of Canadian interest groups in the late 1970s found that nearly 66% focused on

546

the bureaucracy and cabinet.”™ The lobbying disclosure is the 2017 Commissioner’s report indicate that

nearly 75% of the lobbying focused on the bureaucracy and cabinet.>*’

Table 5: Subject Matters in Canadian Federal Lobbyist Registrations 48

Subject Matter Number of Men?ions in Lobbying
Registry
Industry 17,339
International Trade 14,392
Environment 12,911
Taxation and Finance 12,722
Health 12,361
Economic Development 10,867
Transportation 10,284
Science and Technology 10,097
Infrastructure 9,871
Employment and Training 9,278

Table 6: Primary Subject Matter of Communication to the Commissioner of Lobbying of Canada 5%°

. Number of Times Communicated
Subject Matter to the Commissioner of Lobbying
Registration support 2,923
Advice and interpretation of the Act and Code 1,301
Registry use 103
Outreach 95
Complaint or disclosure 6
Other 461
Total calls 4,889

In 2016-2017 the Commissioner of Lobbying did 26 preliminary assessments and followed up
with 13 administrative reviews of lobbyists infractions of the Lobbyists’ Code of Conduct. These led to 2
formal investigations.>*

> Fred Thompson & W. T. Stanbury, supra note 2 at 34.

54% of the lobbying is focused on the bureaucracy, 21% Is focused on the Cabinet, and 26% is focused on the
legislators. Office of the Commissioner of Lobbying, supra note 151 at 8.

> Ibid.

> Ibid at 16.

Ibid at 21.

547

550

127



Chapter 2 - Understanding Lobbying in Canada and the U.S. Dan Gold

Table 7: Administrative Reviews by Outcome 551

Review Outcome/Results Number
Unfounded — no registrable communication 5
Unfounded — no reportable communication 1
Unfounded — no meetings arranged 2
Unfounded — no improper influence 5
Unfounded — activity not performed for payment 3
Subtotal Unfounded Closed 16
Well-founded — education and monitoring 10
Well-founded — Lobbyists’ Code of Conduct 2
investigation opened

Subtotal well-founded 12
Total number of administrative reviews closed in 28
2016-17

The Commissioner of Lobbying does not present statistics about the lobbying materials
provided. As mentioned, Boucher’s 2018 analysis of 51,527 Canadian federal lobbying reports, however,
shows that corporations and trade associations dominated over citizen groups and unions, 68% to 15%
respectively. Corporations represented 38% of lobbying, trade associations 26%, professional

552

associations 4%, whereas citizen groups represented 8%, and unions 7% of lobbying.”” The rest was

553

made up of public institutions (10%), think tanks (3%), and other associations (4%).”>* Lang found that

the top lobbyists provide a large quantity of lobby materials to the government. For example, over a
nine-month period in 2012,

Canadian Association of Petroleum Producers filed 178 reports lobbying on: pipeline
regulation, tax credits, Clean Air Act related to greenhouse gas regulations. Canadian
Bankers Association filed 131 reports lobbying on: do-not-call list, identity theft laws,
corporate income tax. Canadian Cattlemen’s Association filed 113 reports lobbying
on: livestock carcass grading regulations, imports of non-NAFTA beef and veal,
financial loan guarantees, animal health. The Mining Association of Canada filed 105
reports lobbying on: environmental assessment regulations, skills training, corporate
taxation, remediation of abandoned mines. Chicken Farmers of Canada filed 92

reports lobbying on: meat inspection regulations, poultry import tariffs, medicated

>*! Ibid at 22.
>2 Maxime Boucher, supra note 2 at 324.
>3 Ibid.
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feed mixing regulations. Canadian National Railway filed 88 reports lobbying on: First

Nations land claims, replacement worker regulations.”>>*

It is apparent that there is substantial lobbying contact between special interest groups and the
Canadian government. As previously discussed, the top lobbying groups are virtually all businesses and
trade organizations.>>

From the data and my interviews, it is apparent that the Commissioner of Lobbying takes its role
seriously, and attempts to fulfill its function within its understanding of the law, and its belief that
lobbying is fundamentally beneficial to Canadian democracy.

Transparency and Lobbying

In most jurisdictions, transparency is the central goal of lobbying regulation. This is generally
premised on the belief that the public —and other lobbyists — have the right to know who is lobbying
and which parts of government are being lobbied. This argument is often justified with the argument
that sunlight is the best disinfectant. Transparency is also a good in its own right in a democracy.”® It is
worth investigating the concept of transparency itself, looking at Halberstam’s four levels of
transparency; transparency and the disclosure and corruption heuristics; the question of accuracy in

transparency; the advantages and disadvantages of transparency; and the future of transparency.

Four Levels of Transparency
Halberstam distinguishes four levels of transparency that apply within the concept of

557

governmental openness.”™’ These are (1) transparency as the right to know, (2) transparency as

regulation, (3) transparency in regulation, and (4) transparency as open government.

Halberstam describes the right to know (1) as the right to access information about the activities
of government. This form of transparency is generally based on one-on-one interaction, and requires
that the citizen actively seek out the information, requesting information from the government about
the government. An example of this type of transparency is an access to information request. The data is
released only to the person who requests it. Transparency as regulation (2) is regulation that requires
public disclosure of information. For example, corporations are required to make public filings when
they make an initial public offering of their stocks. He argues that this form of transparency is rooted in
public welfare rather than individual rights. Transparency in regulation (3) is the concept that the public
should be allowed to see and comment on rules as they are being crafted. This participation is not only a

>* R, Brent Lang, supra note 535.

Maclean’s, supra note 42. In the three top areas of Canadian governance: the PMO, the Department of Finance,
and on environment and resources, the sole non-business group in the top ten was the Federation of Canadian
Municipalities.

> A, Paul Pross, supra note 2 at 197.

Michael Halberstam, “Beyond Transparency: Rethinking Election Reform from an Open Government
Perspective” (2014) 38 Seattle Univ Law Rev 1017 at 1022.
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right, but also a means to improve the process and results. It is ideally a form of public participation and
increased democracy. Halberstam presents transparency as open government (4) as a higher ideal of
transparency, where the government deliberately pursues the open and widespread dissemination of
accurate information in a way that is useful to people and enjoins their participation through the use of
decentralized networked information. Open government invites “public and private sector participation
in government operations and problem solving”>*® in an attempt to benefit markets, the public and the

government through the use of public collaboration.

Applying Halberstam’s model, Canadian lobbying regulation is a hybrid-exercise of using (2)
transparency as regulation to develop (3) transparency in regulation. The lobbying regulations require

> This provides some

public disclosures, and the Commissioner has fulfilled this with an online system.
transparency into the lobbying process. This disclosure in turn provides some transparency in the
development of legislation and regulations, allowing the public and other interest groups to see which

private interests have been lobbying which branches of the government.

The basic transparency of the right to know (1) continues to be a necessary supplement. My
interviews revealed that a number of the citizen organizations believe the transparency of the Canadian
lobbying disclosures is imperfect. The representative of the organizations recounted that they
sometimes have to pursue access to information requests in order to discover that there have been
meetings by lobbying groups with government officials that have not been disclosed in the public
lobbying filings. There was also concern that casual meetings outside of government offices were not
reported, although these meetings could lead to important decisions. A civil servant | interviewed stated
that casual meeting at lunch and bars after work often led to important understandings and decisions,
and were a vital part of his job. | do not believe these meetings were reported. It is also not clear if the
meetings are consistently recorded when the official or civil servants reach out to the lobbyists and
industry to get their opinion, which is a common occurrence.

The Commissioner of Lobbying requires the submission of disclosure reports, and checks 5%
directly for completeness and accuracy, but does not go further and audit lobbyists. Thus, the lobbying
disclosure is a good step towards transparency as regulation (2), but it is far from perfect. There are gaps
that need to be closed before the lobbying database is an accurate summary of the real lobbying
activities.

The transparency of American lobbying disclosure appears to be much further from ideal.
According to LaPira and Thomas’ study, only roughly half of federal U.S. lobbyists who had previously
worked in government accurately disclosed it on their forms. “Only 29.7 per cent of lobbyists report
their covered official status, although 51.7 per cent of the sample was found to have held a position in

27560

government.”””” They also point out that “in the year immediately after the passage of Honest

>%8 bid at 1036.

Lobbying Act, supra note 76 s 9(4).
Timothy M. LaPira & Herschel F. Thomas, supra note 105 at 10.
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Leadership and Open Government Act ... a number of previously registered lobbyists ‘de-registered’ to
7561

avoid disclosing certain campaign donations under new disclosure requirements”>"". They argue that, if
“we are primarily concerned about open government and lobbying transparency then the evidence
presented here verifies anecdotal evidence that disclosure is inadequate.”*®* This is not to say that the

disclosures are useless, but that they are far from complete.

There is good reason to believe that the situation is better in Canada. There is less roll-over from
government to lobbying, and the Canadian Commissioner of Lobbying is proportionally more
empowered and centralized. The subjects of my interviews noted that while the disclosures are not
always complete, they are generally substantive and useful. In general, most believed that there is
widespread compliance with the lobbying disclosure. As mentioned, there are a few exceptions to this
compliance. Many interviewees noted that there was no disclosure of casual meetings, phone calls,
encounters at events and fundraisers, and possibly of those hovering just around the lobbying
threshold.>® Likewise, as previously discussed, Cayley-Daoust and Girard concluded there is lobbying
floating below the threshold using another approach, by lobbying bureaucrats who are low-level enough

that they fall below the reporting threshold for registration.>**

There have been scattered attempts to analyze the information in the lobbying database to
determine which industries lobby the most, and which areas of government are the most lobbied. The
Commissioner of Lobbying annual report also contains some useful information. None of these uses
meet the ideal of transparency as open government. The disclosure database does not enjoin the public
to participate in governance and problem-solving through the use of decentralized networked
information. Chapter 9 contains some proposed changes that could help fulfill this vision of socially
useful transparency.*®

Transparency and the Disclosure and Corruption Heuristics

Both the disclosure and the corruption heuristic support the need for transparency. In the
disclosure heuristic, transparency is enough. Once the public has the information about lobbyists and
lobbying practices, they can take it into account when they vote for their leadership. If a particular
politician has unsavoury lobbying ties, the public will support her opponents. Implicit in the disclosure
heuristic if the belief that the competition between politicians will lead them to avoid ties to lobbyists
and interest groups the public considers unsavoury.

** Ibid.

*%2 Ibid at 21.

*% pross stated that charities had reason to understate lobbying to stay below the 20% employee hour threshold,
so they do not risk their charitable status. This situation has changed for charities with the new laws that allow
them to pursue non-partisan lobbying based around their mission. It is likely other organizations also try to stay
below the lobbying threshold, so they do not need to disclose their activities. A. Paul Pross, supra note 2 at 188.

>%* Daniel Cayley-Daoust & Richard Girard, supra note 2 at 9.

Chapter 9 — Reform Principles: Principles of Lobbying Reform: Principle 12: Promote Strong Disclosure and
Transparency, p. 560.
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For the corruption heuristic, the transparency is an integral first step, but it alone will not ensure
good governance. Lessig argues that improving transparency is like putting a better camera on the
Deepwater Horizon leak, it will give a better idea of how much oil is leaking, but it alone cannot prevent
the oil spill.>*® According to the corruption heuristic, voting is essential for determining the overall
direction of governance, and expressing ideological and identity views, but it is too coarse a tool to
control lobbying. Voters cannot be expected to follow the minutiae of the interactions between
lobbyists and officials. Voters cannot express dislike for some political activities of a party, while
supporting others. In many cases voters cannot support politicians without lobbying ties, because the
dependency corruption results in almost all politicians having ties to lobbyists (and large donors). Voting
is too infrequent to counter the daily pressure of lobbyists; and if lobbying is dominated by large
interests, there are limited means for the average citizens to convey their preferences to politicians.
Sunlight is not enough; actual oversight and regulation are needed.

Accuracy in Transparency

Both the disclosure and the corruption heuristic require a certain amount of accuracy in the
lobbying disclosures. Without accuracy, transparency is of little use. The corruption heuristic expects a
certain amount of cheating from lobbyists, and proponents would argue that the disclosures must be
backed with the force of law and proper oversight to ensure accuracy. Due to its belief in the sufficiency
of disclosure, and its greater faith in the rational response of political actors and citizens, the disclosure
heuristic lends itself more to the belief that lobbyists are incentivized towards accurate transparency.

The Canadian lobbying regulations straddle this divide. Disclosure is mandatory, and the
Lobbyists Code of Conduct’s obliges the lobbyist to provide accurate information. On the other hand, the
Commissioner’s office focuses on a constructive dialogue with lobbyists, searching for completeness of
disclosure, but generally accepting their accuracy. They do not do full audits on lobbyists, but they do
compliance analyses. In 2017, they performed 94 compliance analyses that reviewed and compared the
information in the registry with other sources to verify its accuracy.®®’ Outside of these compliance
analyses, they do not contact the officials lobbied to confirm the lobbyists’ reports. Since officials rely on
lobbyist provided information, in theory, they have a vested interest in ensuring the accuracy of the
information. Viewed from this angle, the Canadian Lobbyists Code of Conduct’s obligation to provide
accurate information makes a good deal of sense. The mandatory disclosure will also reveal which other
officials the lobbyists have contacted and who the lobbyists work for, and thereby provide good insight
into the lobbyists’ agenda and biases.>®

A number of lobbyists | interviewed reported that honesty and reliability were essential for their
jobs. Lobbyists provide specialized information that can be hard to verify, and they want officials to rely
on it. Transparency and disclosure should buttress this trust, as dishonesty is more likely to be revealed.

>% Lawrence Lessig, supra note 273 at 260.

Office of the Commissioner of Lobbying of Canada Annual Report 17[18, by Office of the Commissioner of
Lobbying (Office of the Commissioner of Lobbying of Canada, 2018) s Compliance and enforcement.
8 Anita S. Krishnakumar, supra note 493 at 533.
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Moreover, the knowledge that others might be watching and might look into the issue should
discourage deception. The strength of transparency and the disclosure heuristic partly relies on these
factors, and there is evidence to back it up. Studies show that disclosure discourages corruption.>*

Yet, those who support the disclosure heuristic often overstate their case. People lie,
particularly when it is profitable. The pressures of transparency only go so far in ensuring lobbyists tell
the truth. We will return to the question of the accuracy of the information provided by lobbyists in
Chapter 3, in the discussion of information and framing biases.

Holman and Luneburg agree overall transparency is the area where the lobbying acts are the
strongest. “Of all the shortcomings of the North American systems of lobbying regulation — and there
are many — lack of transparency is not, for the most part, one of them, at least when it comes to the

basic contours of lobbying campaigns.”>”

Advantages of Lobbying Transparency

Holman and Luneburg argue that transparency provides a number of important benefits. >’* It

helps prevents the corruption of officials and the governmental processes in which they participate.””* It

prevents the appearance of corruption that might otherwise erode public confidence in the integrity of

>3 The public can see what is happening in government and this provides

official decision-making.
legitimacy to its decision-making. Transparency also improves the accountability of government officials,
by forcing them to bear the risk that unpopular actions will become widely known and spark

repercussions.

Transparency is beneficial to public officials as well. It allows officials to know who is trying to
influence them, and what other officials are being lobbied. This allows the public officials to disregard or
counter the influences they oppose or think are inappropriate. To some extent, transparency also levels
the playing field among different lobbyists and special interests; allowing them to respond to the efforts
of those special interests that might otherwise be able to work secretly behind closed doors.””

Disadvantages of Lobbying Transparency
Holman and Luneburg, point out that improperly structured transparency with excessive
demands can “impose considerable economic costs on both the public and private sectors and those

7> Small organizations

costs can deter appropriate attempts to influence government decision-making.
might not be able to afford the added work-hours, expertise, and funds needed to comply with

excessive transparency requirements. There is also the possibility that disclosure might limit the candour

69 Craig Holman & William Luneburg, “Lobbying and transparency”, supra note 96 at 78.

7% 1bid at 76.
> 1bid.
"2 bid at 78.
>3 Ibid.
% Ibid.
7 Ibid at 79.
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or willingness to compromise needed for governance, of both lobbyists and officials. The clients or the
public might demand uncompromising positions that are at odds with the reality of governing and
legislating, limiting the room for co-operation in complex situations.””® It could also compromise
situations where confidentiality and protection of information are broadly necessary, such as

>7 The final risk is that the
transparency can turn into a mass unfiltered information dump, so excessive that it becomes damaging

contentious negotiations or information related to trade secrets.

rather than helpful for public understanding.>”®

The Future of Transparency

The slow death of the newspaper industry, the collapse of local reporting, and the possible
decline of investigative journalism is fundamentally changing democracy. The media is the key conduit
between government transparency and public awareness, and it appears to be breaking down. Print
journalism is struggling, and online journalism has fallen short in filling the oversight role. In my
interviews, a senior bureaucrat noted that his department used to receive calls from journalists
investigating issues and watching court cases to see if anything interesting was arising for the basis of an
investigate story. He stated that this is not happening anymore. The media is now simply reprinting his
department’s releases to the public, often verbatim. As this trend continues, the disclosure heuristic
begins to look weaker. How can transparency be enough, if the public lacks the tools to investigate?
Accordingly, the proponents of the corruption heuristic have an even stronger argument. In the new
media environment, active lobbying regulation beyond just transparency will become even more
necessary for good governance.

The Effectiveness of Lobbying

There used to be a substantial disagreement in the political science literature about how much
effect lobbying had on government decision-making. The older studies (pre-2000) of legislative voting in
the U.S. showed a weak to moderate connection between lobbying and the legislators’ subsequent
voting records.”” Some argued that lobbying had little effect on legislation and governance.*® These
studies suffered from two fundamental flaws. The first is that lobbying influence is often not apparent at
the legislative voting stage, but rather at the less public stages of legislative and regulation

581

procedures.”” The second flaw is that the approach is tautological, because the method uses “voting

6 Cornelia Woll, “The brash and the soft-spoken”, supra note 166 at 207.

>77 Craig Holman & William Luneburg, “Lobbying and transparency”, supra note 96 at 79.

*”8 Ibid.

>? Richard A. Smith, supra note 216 at 117.

Raquel Alexander, Stephen W Mazza & Susan Scholz, “Measuring Rates of Return on Lobbying Expenditures: An
Empirical Case Study of Tax Breaks for Multinational Corporations” (2009) 25 JL Pol 401 at 407; Ken Kollman, supra
note 427 at 6; Richard Posner, supra note 245.

8L R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 230.
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”382 Jackson and Kingdon argue this approach is

7583

indices to explain the voting behavior of legislators.
fundamentally flawed “substantively and statistically.

In support of this earlier consensus, it was argued that it was the bureaucracy that made most of
the laws, and that its insulation, informational and systemic advantages gave it the advantage in policy-

># |t was believed by government scholars in the 1960s and ‘70s that the bureaucracy’s

making.
advantage over politicians and lobbyists gave it the power to control the agenda.’® “What these “strong
bureaucracy” theories failed to account for, however, was that elected officials get to set the rules of

7586

the regulatory game.””® There has been a growing recognition over the last two decades in academic

literature that lobbying significantly affects political decisions and government policy, even when the

*87 As LaPira and Thomas conclude, “narrative and

bureaucracy is comparatively strong, as it is in Canada.
survey literatures report that interest group influence can be substantial,”*®® and as would be expected,
“the level of influence appears to vary significantly across groups, policy areas, legislative venues, and

political contexts.”>*

Lobbying’s effect on legislation is hard to detect, but studies show that lobbying is influential;
that business organizations reap great benefits from it; and that the impact of lobbying is greater in low
salience areas.

Why Lobbying Effect on Legislation is Hard to Detect

The effect of lobbying can be hard to detect. Godwin et al. argue that government officials do
not want to make the benefits they give to special interest groups evident, and they actively work to
mask them. This matches Diana Evans’ finding, that the provision of specific private goods to lobbyists
do not appear in the legislation passed, and are therefore not apparent in the legislative voting
record.”® “Instead, legislators hide these benefits in directives to the agencies that will administer the

7391 They argue that it is almost impossible to identify these exchanges between lobbyists and

benefits.
officials, just as it is extremely difficult to ascertain when a regulator who attains a position due to a
recommendation from a lobbying organization goes on to grant waivers or make rule changes that

favour that group.>®

> Richard A. Smith, supra note 216 at 108.

> 1bid. “[T]he explanatory variable, and the votes being modeled, the dependent variable, are almost certain to be
tapping the same or related dimensions"

8 R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 110.
Ibid at 113.

*% Ibid.

87 Richard A. Smith, supra note 216 at 97.

Ibid at 117.

*% Ibid.

P R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 230.
> Ibid.

*2 Ibid.
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A second reason that exchanges are difficult to track is that the lobbying
organizations often send broad signals to policymakers. Signalling theory tells us that
interest organizations use lobbying to show their willingness to support or to
challenge an agency’s decisions.**

Retnasaba also argues that studies of legislation could not find the connection between legislative
voting patterns and contributions and lobbying, because politicians have a variety of means to deliver
favours without it being apparent in their voting decisions, including adding riders to bills, anonymous
holds, handling issues in committees, selective appointments, and instructions to regulators.594 Yet,
despite these masking attempts, there is enough evidence to now show that lobbying makes a

substantial difference in policy decisions.

Studies Show that Lobbying is Influential

Numerous studies and examples provide decent evidence that lobbyists exercise strong
influence over government decisions. It is unlikely that organizations would have spent $3.15 billion in
2016 on lobbying the U.S. Federal government if there was never any return.> The NRA has been well

studied, and is widely seen as effective in pushing for laxer gun laws even when increased gun control is

596

more popular.” In a clever study, Retnasaba concluded that campaign contributions in conjunction

with lobbying affected municipal decisions regarding bond underwriting, costing the public an estimated

> Rheault found that “an increase in the intensity of corporate lobbying on the

27598

$500 million a year.
issue of immigration has a positive impact on the levels of temporary workers admitted to Canada.

Grossmann’s study concluded that,
[according] to policy historians, interest groups are involved in significant policy
enactments quite often. Interest groups were partially credited with 279 significant
new laws passed by Congress (54.8 per cent of all significant legislative enactments),
31 significant executive orders (41.3 per cent of the total), 35 significant
administrative agency rules (39.3 per cent of the total) and 46 significant judicial
decisions (36.8 per cent of the total). Policy historians thus credit interest group

factors with playing a role in policy making in every type of federal policy making

> Ibid.

>% Brian Kelleher Richter, “Lobbying and Taxes” (2009) 53:4 Am J Polit Sci 893-909 at 894.

OpenSecretsorg, “Lobbying Database: Total Lobbying Spending & Number of Lobbyists”, (15 August 2017),
online: OpenSecrets.org <https://www.opensecrets.org/lobby/>.

% The NRA is a hybrid organization, receiving funds from individual members and gun manufacturers. The NRA
claims that most of the money it uses for lobbying comes from individual donors. Matthew J. Lacombe, supra note
428; Rifat Darina Kamal & Charles Burton, “Policy Gridlock versus Policy Shift in Gun Politics: A Comparative Veto
Player Analysis of Gun Control Policies in the United States and Canada” (2018) 181:4 World Aff 317-347 at 2.

> Gajan Retnasaba, supra note 278 s II.5.

Ludovic Rheault, supra note 2 at 692.
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venue, but most often in Congress. Interest group activities are sometimes
mentioned as the sole explanatory factor in these explanations; more commonly,
they are mentioned in combination with other factors such as focusing events, media
coverage, negotiations among government officials and the support of specific

policymakers.>®

Skocpol and Hertel-Fernandez found that lobbying by AFP is one of the key reasons that elected
Republican officials continue to deny the progression of climate change and fight all attempts to limit
carbon and methane pollution — a policy position at odds with most of their own electorate.

As it turns out, even in the constituencies of the GOP Representatives and Senators
who have signed the “No Climate Tax” pledge, majorities of Americans believe global
warming is happening — and want to take action to address its ill effects. Across the
states and districts represented by legislators who signed the AFP pledge in 2015, an
average of 59% of Americans say that global warming is happening and an average of
58% believe it threatens future generations... Even more strikingly, 73% of residents
in these districts, on average, support action to regulate carbon dioxide... including
27600

majorities of moderate Republicans.

This is worth emphasizing, as climate change risks devastating the planet in a way we can barely

comprehend — hundreds of millions of deaths, hundreds of millions of refugees, the loss of entire cities

and eco-systems, and mass extinction on an untold scale.®®* Lobbying is a large part of why the most
powerful country on Earth refuses to do anything about it.*"

>% Matt Grossmann, “Interest group influence on US policy change: An assessment based on policy history” (2012)

1:2 Interest Groups Advocacy 171-192 at 177.

% Theda Skocpol & Alexander Hertel-Fernandez, supra note 28 at 34.

David Wallace-Wells, supra note 11 at 7.

Theda Skocpol & Alexander Hertel-Fernandez, supra note 28 at 34. Brulle’s recent study found that U.S. industry
has invested more than $1.8 billion on climate lobbying on the federal level since 2000 (see note 314). The
spending spikes when there is a chance of climate change legislation passing, and has succeeded in stopping it.
Robert J. Brulle, supra note 30 at 295. John Cook et al, supra note 30 at 4. Business has been successful in using
lobbying to convince legislators that action on climate change is 5 to 31% less popular then it is. Alexander Hertel-
Fernandez, Matto Mildenberger & Leah C. Stokes, supra note 32 at 11. Key EPA actions intended to roll back
climate protecting policies is the result of lobbying. Nichols, supra note 33. The oil industry successfully lobbied
governments (and the public with astroturf groups) with deceptive pseudo-scientific evidence that manufactured
doubt about climate change for decades. It also lobbied successfully against international agreements aimed at
reducing carbon output. Naomi Oreskes & Erik M. Conway, supra note 35; Shannon Hall, supra note 35; Kevin
Grandia, supra note 35; Sabrina Fernandes & Richard Girard, supra note 32 at 7; Kathy Mulvey & Seth Shulman,
supra note 32 at 2.
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Benefits to Business Organizations
There is now a large group of studies that show the substantial benefits business organizations

603

acquire through lobbying.”” These benefits are found at the firm level even after controlling for the

industrial sector.®®

A substantial number of studies have found that when producer organizations lobby
they receive significant benefits. Politically active firms within an industry achieve
higher profits, achieve greater increases in stock values, pay lower taxes, and
experience less regulatory oversight than less politically active firms. There is also

indirect evidence that legislators receive financial advantages for supporting various

interests.®®

Lux et al.’s 2011 meta-analysis of research findings found a positive correlation between
corporate political activity and firm performance, indicating that businesses receive economic

%% They concluded that this is likely why more firms are

advantages through influencing government.
politically involved than ever before, and predict corporate political involvement is likely to continue to
increase.®” Bonardi et al. found that U.S. utility firms with more political opportunities engage in more
lobbying and subsequently received higher rate increases than utilities with less opportunity to lobby.*%
De Figueiredo and Silverman found that universities in districts represented by members of the U.S.
House and Senate Appropriations Committees lobby more and obtain a 2.8% and 3.5% respective

increase in federal earmarks for every 10% increase in lobbying.®®

Similarly, Retnasaba finds that the market price of firms that retain law firms as lobbyists show
abnormal gains when a partner at that law firm obtains a cabinet position. These gains disappear when
anti-lobbying laws are enacted.®™° Strategas Real-Time Lobbying Index fund, based on investing in firms
that lobby heavily, has outperformed the S&P 500 for nearly two decades.®™ In 2003-04, Lockheed
Martin spent $15.8 million on lobbying expenses and campaign donations, and received $39.8 billion in

federal contracts.®*

It cannot be ascertained that these contracts were solely the result of lobbying and
campaign donations, but this return represents a ratio of contracts to lobbying expenditures of $2,517

to $1.

%3 Lawrence Lessig, supra note 273 at 117.

%% R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 230.

Ibid at 64.

Sean Lux, T. Russell Crook & David J. Woehr, “Mixing business with politics”, supra note 213 at 239.
%7 Ipid.

%% Ibid at 243,

*% Ipid.

610 Gajan Retnasaba, supra note 278 s lll.1.

Nick Wells & Eric Chemi, “Donald Trump is right: Paying politicians pays”, (17 September 2015), online: CNBC
<https://www.cnbc.com/id/103002422?view=story&SDEVICES=native-android-tablet,
https://www.cnbc.com/id/103002422?view=story&SDEVICES=native-android-tablet>.

12 grad Plumer, supra note 234.
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Godwin recounted how a single lobbyist spending $10,000 of his own money passed the Data
Quality Act, which limited the reach of numerous government agencies, including the EPA, and saved
polluting corporations billions at the cost of the environment and public health.®”® In Canada, the
Funeral Service Association of Canada hired a lobbying group which succeeded in doubling their funeral

services compensation rate in the 2013 budget, raising it from $3,600 to up to $7,376.°**

Tax codes are full of special exemptions and subsidies for businesses that have lobbied the
government. Alexander et al.’s 2010 study revealed that corporations spent $282.7 million lobbying on
the American Jobs Creation Act and received $62.5 billion in tax savings. To the extent that the lobbying
impacted the tax savings, it resulted in an average return of over $220 for every $1 spent, or 22,000%.%"
Lessig recounts how a group of companies spending $1.6 million on lobbying achieved a change to the
®16 Richter et al.’s study of United States

lobbying and tax rates found that “firms that increase their lobbying expenditures by 1% in one year
»617

tax laws that saved sixty companies roughly $100 billion.
reduce their effective tax rates in the range of 0.5 to 1.6 percentage points the following year.

The U.S. 1986 Tax Reform Act contained 650 special tax exemptions for specific firms or

individuals.®*®

One study found that from 2008 to 2010, 30 profitable Fortune 500 companies spent
more on lobbying than they paid in U.S. taxes, and 29 of them actually had an average negative federal
tax rate during the 3-year span, receiving rebates totaling $10.6 billion.®*® H&R Block has repeated and
successfully lobbied to make or keep tax forms more complicated, so its services are needed.®”® General
Electric, despite numerous years of profit, has managed to pay no corporate taxes by exploiting

numerous tax loopholes, many of which it lobbied to create.®*

Canada continues to subsidize oil producers directly by approximately $4 billion a year (in
addition to the $4.5 billion purchases of the Kinder Morgan Trans Mountain Pipeline), while provinces

13 R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60. at 100.

R. Brent Lang, supra note 535.
Raquel Alexander, Stephen W Mazza & Susan Scholz, supra note 580 at 404.
Vincent R Johnson, “Regulating Lobbyists: Law, Ethics, and Public Policy” (2006) 16 Cornell J Law Public Policy 1 s

614
615
616
37.
%7 Brian Kelleher Richter, supra note 594 at 893.

Ibid at 895.

1 This represents $67 billion in tax subsidies. Fed-Ex was the only one of the thirty that paid any taxes. It paid $37
million in taxes, equivalent to a rate of 1%, and spent $50.8 million on lobbying. During that period, it received
over $1.5 billion in tax subsidies. Representation Without Taxation Fortune 500 Companies that Spend Big on
Lobbying and Avoid Taxes, by Blair Bowie et al (U.S. Public Interest Research Group & Citizens for Tax Justice, 2012)
at 4.

620 Dylan Matthews, “H&R Block Snuck Language into a Senate Bill to Make Taxes More Confusing for Poor
People”, (24 August 2015), online: Vox <http://www.vox.com/2015/8/24/9195129/h-r-block>.

21 From 2008 to 2010 General Electric spent $84 million on federal lobbying, and made a U.S. domestic profit of
$10.5 billion. It paid nothing in taxes over that time, and it received $8.4 billion in tax subsidies. Blair Bowie et al,
supra note 619 at 5; David Kocieniewski, “G.E.’s Strategies Let It Avoid Taxes Altogether”, N Y Times (24 March
2011), online: <https://www.nytimes.com/2011/03/25/business/economy/25tax.html>.
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have drastically cut royalty fees, and hence their own income from the oil extraction. This is in spite of
the multiple levels of climate change commitments and treaties to the contrary, and the oil companies’

massive profits (well over $46.6 billion in 2017).%%* The subsidies and royalty cuts are likely related to the

oil industry’s large lobbying presence at the provincial and federal levels.®*

This is not to say that lobbying is always effective. The “unavoidable conclusion is that PACs and

direct lobbying sometimes strongly influence Congressional voting, sometimes have marginal influence

7624

and sometimes fail to exert influence. In high salience issues, lobbying for change fails more often

than it succeeds. Yet, even in America, with all its vetogates, lobbying is generally not zero-sum, with

winner-take-all policy outcomes. Instead, generally some type of win-win policy compromise emerges in

the final result, particularly in low salience areas.®*

Greater Focus on Low Salience Areas and Regulations

Business interests direct the majority of their lobbying to low salience areas involving rule

626

implementation, interpretation, the actions of regulatory agencies, and tax policies.”” Lang found that

most “of the issues on the lobbying agenda receive little attention from the media, and hence little

%27 Godwin et al.’s study concluded that business interests lobbying in low

628

attention from the public.
salience areas are more effective than in high salience areas, and often get their preferred result.
They found that lobbying is focused on these low salience regulatory issues. They discovered that,

“almost 90 percent of firms lobby Congress in order to influence agency behavior. Obtaining a private

7629

good was the firm’s objective in 63 percent of those lobbying efforts.””~ Godwin et al. concluded that

the advantage greater resources provide for interest groups becomes apparent once lobbying for

22 The aggregate gross profits of just the big five bitumen extractors in 2017 were $46.6 billion. They control

79.3% of Canada’s productive capacity of bitumen. Canada has reduced its coal subsidies, and consumer subsidies
for oil consumption, but is the worst of the G7 in terms of its subsidies for oil production. Oil royalties and
corporate taxes have been cut across Canada, further subsidizing oil production as compared to past levels. lan
Hussey et al., BOOM, BUST, AND CONSOLIDATION: Corporate Restructuring in the Alberta Oil Sands, Corporate
Mapping Project (University of Alberta: Parkland Institute and The Canadian Centre for Policy Alternatives, 2018) at
8; Shelagh Whitley et al., G7 fossil fuel subsidy scorecard: Tracking the phase-out of fiscal support and public
finance for oil, gas and coa, Policy brief (ODI, 2018) at 6; J David Hughes, Canada’s Energy Outlook: CURRENT
REALITIES AND IMPLICATIONS FOR A CARBON-CONSTRAINED FUTURE, Corporate Mapping Project (Vancouver, BC:
Parkland Institute and The Canadian Centre for Policy Alternatives, 2018) at 114.

62 5ee Daniel Cayley-Daoust & Richard Girard, supra note 2 at 4; Maclean’s, supra note 42; Robert Cribb, “Oil lobby
targeted 13 Ontario swing ridings in ‘unprecedented’ pipeline campaign”, (5 July 2018), online: thestar.com
<https://www.thestar.com/news/investigations/2018/07/05/oil-lobby-targeted-13-ontario-swing-ridings-in-
unprecedented-pipeline-campaign.html>; The Canadian Press, “Controversial natural gas rule changes came after
B.C., oil lobby met”, (14 September 2014), online: CBC News <http://www.cbc.ca/1.2765884>.

%% David Lowery, “Lobbying influence”, supra note 497 at 26.

523 Christine Mahoney, supra note 177 at 37.

626 Raquel Alexander, Stephen W Mazza & Susan Scholz, supra note 580 at 447.

David C Kimball et al, “Who Cares About the Lobbying Agenda?” (2012) Interest Groups Advocacy, online:
<http://www.palgrave-journals.com/doifinder/10.1057/iga.2012.7> at 16 & 21.

528 R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 267; See also, Lawrence Lessig, supra
note 273 at 149.

29 R Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 230.
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private good and regulatory changes are included in the analysis.®*® McKay also found that lobbyists are
more successful when lobbying on low salience issues.®*

Bernhagen and Trani’s study of lobbying in the U.K. came to a different conclusion. Their study,
based on news reports, concluded that “contrary to what is suggested by Baumgartner and Leech’s
(2001) findings for the U.S. case, niche issues as reported in British newspapers are dominated by non-

27632

business interests. The limitation of their work is that low salience issues are unlikely to be covered

in news reports, and news reports are a limited data source of the regulatory activities of government.

Since most of the lobbying goals are low salience, and since low salience lobbying is often
effective, it is not surprising that studies of lobbying overall find it effective.

Conclusion - Chapter 2

To help our understanding of lobbying we have examined how lobbying is increasing, the three
prime justifications for lobbying, and what lobbyists do. We have discussed how they lobby and convey
information, monitor government, build their client base, build relationships with officials, and build
relationships with other lobbyists. In doing so, we have seen that lobbying is increasingly dominated by
corporate lobbying groups, covered the neo-pluralist and exchange models, touched on the revolving
door for regulators and politicians, and examined the ascent of shadow political parties. We looked at
four approaches for understanding lobbying, the insider-outsider approach, the disclosure-corruption
approach, the four pressures approach, and the hydraulic force approach. In considering these
approaches we have discussed astroturf organizations and the five types of influence. We have
considered the issues of government created lobbying groups, Canadian lobbying statistics, and lobbying
transparency. Lastly, we investigated the effectiveness of lobbying, determining that it has a substantial
impact on governance.

This information has prepared us for the inquiry ahead. Building on the knowledge we have
established, in Chapter 3 we will consider the negative impacts of lobbying, to see why regulation is
necessary.

%30 pid at 267.

Amy McKay, “Buying Policy?”, supra note 308 at 914.
Patrick Bernhagen & Brett Trani, “Interest group mobilization and lobbying patterns in Britain”, supra note 143
at 59.
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Introduction - Chapter 3

Having discussed the process of lobbying in the previous chapter, we must consider the impact
of lobbying. Lobbying brings key information to decision-makers. Nevertheless, there are fundamental
concerns about its effects on democratic governance.

The notion that lobbying has a significant influence on legislative outcomes causes
concern among many political observers, including journalists and members of the
general public. Many lawmakers also lament what they see as the growing power

and influence of private interest groups on government actors.®*

Although lobbying is a key part of democratic governance, there is an increasing concern that as
it is being practised it is fundamentally at odds with the long-term health of democracy. It appears to be
an exercise of the wrong types of influence (types i to iv), rather than leading to decisions based on the
best evidence and rational discourse. This raises six fundamental concerns about lobbying. These
concerns form the spine of the argument of this dissertation: that lobbying as it is currently practised
and regulated is damaging to democracy, and we are in need of new more comprehensive lobbying
regulations. The six concerns are (1) that lobbying disproportionately advantages business organizations;
(2) it favours the policy preferences of the wealthy and causes a misalignment of representation; (3) it
creates an information framing bias; (4) it increases inequality; (5) it favours the status quo; and (6) it
otherwise corrupts democracy.

Concern I: Lobbying Disproportionately Advantages Businesses

There is a reason that businesses lobby more than other organizations. Businesses and trade
associations have significant lobbying advantages over citizen groups and other organizations, due to
the nature of the marketplace, their organizational structures, and their access to key information.
These advantages allow them to dominate lobbying, with the negative repercussions discussed later in
this section. Businesses do not win every legislative battle, but over time, their advantages come to the
forefront, especially in systems where lobbying has more leeway.***

Business interests are advantaged in their organizational structure; in their access to specialised
information; in their greater access to resources; in that policy-makers grant them high status; and by
the decline in the countervailing pressure exercised by unions.®*

633 Raquel Alexander, Stephen W Mazza & Susan Scholz, supra note 580 at 402.

Lee Drutman, supra note 172 at 238.

Although there are a number of large citizen groups, their size does not make up for the decrease in union size
and power. With the decline of the unions, even large citizen groups cannot operate across all the low salience
areas in which businesses are active, and there are far fewer of them than large businesses. The unions also had
income stability, community ties, ability to activate members and effect on voting decisions that most citizen
groups lack. As discussed, in Canada, where unions are proportionately stronger, Boucher found that citizen
groups represent only 8% of lobbying, and unions only 7%. Maxime Boucher, supra note 2 at 324.
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Advantage in Organizational Structure

It is easier for economic interests like corporations to lobby than it is for citizen groups.®* D

ur
points out that “business has superior access to politically useful resources such as time, money and
expertise, that can be traded for access to political decision-makers and favorable legislation”®*’.
Businesses have advantages inherent in the fact that they operate in limited marketplaces. Alexander et
al. argue that with “only a limited number of firms in each industry, business groups can overcome the
free-rider problem and organize voluntarily to provide themselves with an active lobby more easily than

7638

larger groups. Nelson and Yackee also posit that it is easier for businesses’ to form coalitions, which

helps them greatly in lobbying.®*

The organizational structures of businesses offer other substantial advantages in the lobbying
field. Businesses have a strong centralized structure free of internal dissention, resource advantages,
significant sources of revenue beyond fundraising, simultaneous existence in multiple places, stable
organizational structures, perpetual life with long institutional memory, high social status, ongoing
relationships with the government and media, clear self-interested goals that require little public buy-in,

and the shelter of limited liability.®*

Advantage in Access to Specialised Informational

Business also has access to specialised information that decision-makers want. The information
advantage should not be underestimated. A great deal of lobbying —and most type v influence — relies
on strategic information transmission. Businesses’ informational advantage is particularly strong
because they gather this specialized knowledge, which is often relevant to policy issues, in the normal
course of their work activities.®** It costs them very little to refine this information for use by their
lobbyists. In contrast, a citizen or union group often have to commission expensive studies with outside
experts to retrieve equivalent information.

Resource Advantages
Business interests have significantly more resources to devote to lobbying than unions or citizen
groups.®* As discussed in the section on Maintaining the Client Base, in the U.S., on the national level,

643

business groups outspend citizen groups and unions combined by a margin of 34 to 1.” Makay notes

that “the often greater financial resources of corporations and business associations may give them the

%% Dorie Apollonio, Bruce E. Cain & Lee Drutman, “Access and Lobbying”, supra note 303 at 32.

Andreas Dur, Patrick Bernhagen & David Marshall, supra note 433 at 4.

Raquel Alexander, Stephen W Mazza & Susan Scholz, supra note 580 at 406.

David Nelson & Susan Webb Yackee, supra note 398 at 352.

The high status granted to corporations is visible in how U.S. legislators privilege communications form
businesses as representative. Hertel-Fernandez et al. found that “staffers are more likely to interpret
correspondence from businesses as being more representative of their constituents’ preferences than
correspondence from ordinary constituents.” Alexander Hertel-Fernandez, Matto Mildenberger & Leah C. Stokes,
supra note 32 at 2.

% Andreas Dur, Patrick Bernhagen & David Marshall, supra note 433 at 4.

Raquel Alexander, Stephen W Mazza & Susan Scholz, supra note 580 at 406.

Lee Drutman, supra note 172 at 79.
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ability to influence politicians more easily than groups without comparable resources.”” This resource

advantage spawns advantages in professionalism, the reach of lobbying and the quality of lobbyists.

Kliver and Saurugger argue that the

larger the resource endowment of interest groups, the stronger their
professionalization. Thus, financially well-endowed interest groups are more

professionalized than interest groups with a low resource endowment irrespective of

the type of interest they represent.®®

This professionalism garners additional respect from officials, better organization, and more ability to
cooperate with other lobbyists. It is another facet of why wealthier organizations are more effective.
The business advantage is not all-encompassing. Citizen groups do seem to pull proportionately more
weight when influencing high salience areas, such as the legislative agenda, than business interests do.
Of course, since citizen groups represent citizens more directly than business groups do, their
participation should carry more weight than business interests.

Large businesses employ many workers and have many individual shareholders, but most
businesses are top-down structures, and very few use any form of democracy in their internal
governance. Their lobbying decisions tend to reflect the preferences of upper management and
occasionally a few large shareholders, not everyone associated with the business. This is visible in the
gap between the policies business lobbyists pursue on high salience issues versus the policy preferences
of the general public. If business lobbying were strongly influenced by the preferences of their workers,
this gap would be much smaller; for example, rather than lobbying for a lower minimum wage, one
would expect Walmart to lobby for a higher minimum wage.

Long-term sustained lobbying is expensive. Linked court cases can be prohibitively costly, and
most government lobbying involves gathering and preparing information in ways that require significant
time and resources to match the bureaucracy or legislative preferences.®*® The resource advantages
allow businesses to handle complex policy issues, provide “aid” to overworked officials and staff, and
insert narrow provisions into larger legislation tailored for their advantage.®*’ The resource advantage
allows them to hire more, and more connected lobbyists, including many former politicians, aides and

648

regulators.”™ These lobbyists offer connections, and help them structure arguments and information in

oas Amy McKay, “Buying Policy?”, supra note 308 at 909.

Heike Kliver & Sabine Saurugger, “Opening the black box: The professionalization of interest groups in the
European Union” (2013) 2:2 Interest Groups Advocacy 185-205 at 201.

% “In sum, the cost and level of organization demanded of group actors in the Canadian policy system places an
immense burden on most committed groups, but it places the greatest burden on groups that lack a strong
resource base, a category that includes most public-interest groups. ... Public interest groups are therefore not able
to make the contribution to the evolution of policy that their origins and composition warrant.” A. Paul Pross,
supra note 2 at 185.

7 Lee Drutman, supra note 172 at 3.

Maxime Boucher, supra note 2 at 320.
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ways that are most palatable to officials. As Baumgartner et al.’s study concluded, hiring former officials
provides a significant lobbying advantage.®*

Perhaps the biggest advantage of having more resources is that business interests can lobby

650

simultaneously on multiple issues and fronts over many years.”" The high level of participation in many

areas matters.
By having the resources and the chance to lobby in different executive, legislative
and judicial arenas — but also in different congressional committees, regulatory
agencies and even the public sphere — business interests can be effective in getting
the policy outcomes they want when they’re unopposed, or opposed by interests
that can’t fight every battle.®*

For example, van manufacturers got the E.U. to lower the standard of acceptable carbon outputs per
km. According to Rasmussen, one key factor in this success was that policy advisors were asymmetrically
exposed to lobbying from the car industry, whereas citizen groups were less numerous and active in
pressuring for their demands.® Similarly, “lobbyists for electrical utilities are ‘eternally on the job’,
whereas the lobbyists for the consumers of this oligopolistic service are ordinarily ‘conspicuous by their

absence’”®,

Genuine political influence is hard work that requires building a compelling case, “and making

%54 Ultimately, few citizen groups have the resources to

that case over and over and over again.
compete with the required level of attention and repetition, especially in a myriad of low salience areas
at the same time. As discussed, industry groups in Canada significantly out-lobby citizen
organizations.®® The difference can be astounding, for example, as mentioned, over a four-year span
the prominent oil industry association, the Canadian Association of Petroleum Producers, met with
important government officials about 90 times more than the equivalently prominent environmental

association, the Climate Action Network (536 vs. 6 communication reports).656 Moreover, the trend line

° Frank R. Baumgartner et al, supra note 59 at 208.

Lee Drutman, supra note 172 at 3.

Marie Hojnacki et al, “Business Doesn’t Always Get its Way”, Wash Post (10 June 2015), online:
<https://www.washingtonpost.com/blogs/monkey-cage/wp/2015/06/10/business-doesnt-always-get-its-way/>.
62 Maja K. Rasmussen, supra note 248 at 255.

Patrick Bernhagen & Brett Trani, “Interest group mobilization and lobbying patterns in Britain”, supra note 143
at 55.

4 Lee Drutman, supra note 174.

The evidence indicates that businesses lobby the federal government at least 8.5 to 10 times as much as citizen
groups. See Chapter 2 — Understanding Lobbying in Canada and the U.S.: Understanding Lobbying: What Do
Lobbyists Do: Build their Client Base: The Clientele are Mostly Business Interests, p. 77, for a summary of some of
the evidence that business dominates Canadian lobbying. Nicolas Graham, William K Carroll & David Chen, supra
note 2 at 6; Maxime Boucher, supra note 2 at 324; Daniel Cayley-Daoust & Richard Girard, supra note 2 at 4;
Sharon J. Riley & Sarah Cox, supra note 40; Maclean’s, supra note 42.

8 “The financial realities of these two organizations are in a different league with CAPP’s [Canadian Association of
Petroleum Producers] membership including the richest companies in the world. It is also clear based on registry
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is clear, and businesses are increasing their lobbying, further crowding out citizen groups and unions.
The requirements for competition include not only the staff to meet with officials regularly; but also the
resources to generate reports; enact massive intensive lobbying campaigns at key moments; and
compete in low salience areas.®’

Generating Reports

Competition in lobbying requires the resources to generate reports to support one’s lobbying
position. Businesses in the course of their business generate these reports at a rate that citizen groups
have difficulty competing with, particularly when industry associations and ideological think tanks are
added to the picture. For example of the resources devoted to reports, Lang found that over a nine-
month period in 2012, major industry groups provided the government 707 reports related to its
lobbying concerns.®*®

Matching Intensive Lobbying Campaigns

Businesses have the resources to launch Intensive campaigns to complement their general
lobbying when necessary. For example, Graham, Carroll and Chen found that the fossil fuel industry
lobbying occurs in waves. It launches massive lobbying campaigns at key political moments around
specific issues. These moments of intensity “account for only 9.75 per cent of all lobbying relations (59
of 595), but these relations represent 94.3 per cent of the 7,661 lobbying contacts occurring between

industry and the federal state apparatus.”®*®

More and more, the only organizations that are capable of marshalling the resources
to do all these effectively are business organizations, — both individual companies

and the associations that represent them.®®

Competing in Low Salience Areas

The resource advantage allows businesses to lobby in many low salience policy areas where
other groups can generally not afford to participate, even if their members could be convinced to focus
on these areas. As discussed previously, In the U.S., a large business organization can have upwards of a
100 lobbyists representing it, allowing it to lobby across a wide range of low salience areas
simultaneously.®® For comparison, Greenpeace Canada has 11 campaigners and a few executives listed
on its 12-month lobbying disclosure summary.®®

communication data that the level of influence and access to politicians and policy makers is also quite
asymmetrical and largely favors CAPP.” Daniel Cayley-Daoust & Richard Girard, supra note 2 at 4.

7 Nicolas Graham, William K Carroll & David Chen, supra note 2 at 33.

R. Brent Lang, supra note 535. See the above section on Canadian Lobbying Statistics for the break-down of the
submitted reports by industry. Details are above note 554.

%9 Nicolas Graham, William K Carroll & David Chen, supra note 2 at 33.

Lee Drutman, supra note 172 at 3.

Lee Drutman, supra note 174.

Office of the Commissioner of Lobbying of Canada, “12-Month Lobbying Summary - In House Organization -
Greenpeace Canada”, (13 February 2020), online: off Comm Lobbying Can
<https://lobbycanada.gc.ca/app/secure/ocl/Irs/do/cIntSmmry?clientOrgCorpNumber=61&lang=eng>.
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Unions and citizen groups are more likely to be involved when there is a more open

and larger process with more conflict and more participants, when there are few

lobbyists involved, those few are likely to be representing business interests®®.

Businesses’ greater resource advantage is most useful in these low salience areas, allowing them to get
their preferred result.®®* As previously discussed, lobbying on low salience issues can be quite rewarding
for businesses. Hojnacki et al. points out that “only 12 per cent of the sides dominated by business

77665

encounter no active opposition”>™. This is a good rate, since they found that an unopposed business

interest will succeed 8 out of 9 times in a low salience area.®®®

To have no opposition on these occasions
is to find the bank vault open and unattended. Moreover, business organizations are usually lobbying
relatively directly for their own financial benefit, providing additional incentive for lobbying and

additional resources to fuel more lobbying when they succeed.

Pross argues the diffusion of Canadian policy-making favours business interests and their ability
to lobby in many areas concurrently. The diffusion makes it difficult for civic public interest groups and
unions to even participate, never mind participate equally, in the political decision-making discourse.®®’

The Counter-Case
There is a counter-case. Grossmann’s aggregation study of the views of policy historians on
interest groups found little link between resource advantages and success.

Advocacy organizations are mentioned far more often in explanations for post-war
policy change than unions, professional associations or business interests. In fact,
advocacy organizations are reportedly associated with 33.8 per cent of all significant

policy enactments. Business interests were also partially credited with 19.8 per cent

of enactments. *®®

This finding is consistent with the finding that citizen groups have a stronger individual influence on the
legislative agenda than business interests. However, it is likely equally explained by the fact that
business interests are often seeking specific self-interested changes of little historical note (like changes
to tax codes and regulations), and economic interests are disproportionately likely to lobby against
policy changes rather than support them.®® Grossmann admits that both these types of actions would
not be detected by his study. Moreover, in his study businesses were still responsible for 59% as many

%3 Andreas Dur, Patrick Bernhagen & David Marshall, supra note 433 at 9.

R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 267; Amy McKay, “Buying Policy?”,
supra note 308 at 914; See also, Lawrence Lessig, supra note 273 at 149.
> Marie Hojnacki et al, “Assessing business advantage in Washington lobbying” (2015) 4:3 Interest Groups
Advocacy 205-224 at 217.
*%® Ibid.
7 A. Paul Pross, supra note 2 at 157.
o Matt Grossmann, “Interest group influence on US policy change”, supra note 599 at 179.
Ibid.
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enactments as citizen groups, although business organizations work for a small fraction of the

population, likely 10-20%, and citizen groups represent the other 80+%.°”°

Policy Makers Favour Business Lobbying

The orientation of liberal democracy as a market state also favours business. Officials across the
spectrum tend to support business interests, and believe doing so is good for the economy. This is true
in Canada as well as the U.S.5”* “Because major investment decisions in a capitalist system are usually

7672

private, pubic officials are very receptive to the views of business actors””’. Business elites often have

connections to political elites that other groups lack.®”® Consequently, business interests have an easier

674
d.

time making their opinions hear Berkhout argues,

research has since confirmed the privileged position of business groups in domestic
policymaking ... Similar observations can be made for international policymaking:
business groups enjoy better access to policymakers in the climate change
negotiations, even if experience improves access for all types of organisations.®”

This advantage is particularly visible in low salience areas with no counter-lobbying.

When business lobbied on issues that drew no opposition or interest from others, it
was often successful... To say business has an advantage when it lacks opposition
might seem obvious. However, a lack of opposition did not benefit other types of
interests in the same way. When citizen- and occupation-based interest groups had
no direct opposition, more often than not they were ignored by policymakers and

other interests.®”®

Decline in Countervailing Force of Unions

Unions used to be a key countervailing force pushing against the lobbying interests of
businesses in many cases. They were key organizations that often held a different set of priorities, and
had the organizational structure, lifespan, size, and resources to counter-lobby effectively. Effective

7% | ee Drutman, “Just how unequal is political voice in Washington? Very unequal”, (17 September 2012), online:

Sunlight Found <https://sunlightfoundation.com/2012/09/17/unheavenly-choru/>; Katharina Fiedler, “90% of
American workers don’t own their own business, Rick Santorum says”, (13 April 2015), online: @politifact
<http://www.politifact.com/truth-o-meter/statements/2015/apr/13/rick-santorum/90-american-workers-dont-
own-their-own-business-ri/>.

7! “Business interests are viewed as highly legitimate by Canadian political elites; most business groups have the
advantage of multiple sponsorship and, consequently, multiple sources of access to the legislative process.” Fred
Thompson & W. T. Stanbury, supra note 2 at 46.

2 Andreas Dur, Patrick Bernhagen & David Marshall, supra note 433 at 4.

673 “[Iln many cases the business elites have personal relationships with their counterparts in the political sphere.”
Fred Thompson & W. T. Stanbury, supra note 2 at 46.

7% Joost Berkhout, “Why interest organizations do what they do”, supra note 72 at 236.

Carola Betzold, “Business insiders and environmental outsiders?”, supra note 445 at 318.

Marie Hojnacki et al, supra note 651.
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union organizing requires a deep connection with its supporters, relying on a shared sense of purpose

7 This gave unions a more

and duty that goes beyond many other types of political involvement.
reliable base than other citizen lobbying groups, allowing it to engage in long-term political struggles
with business interests.®”® Unions were far from perfect, sometimes supporting xenophobic or
exclusionary positions, and often opposed to environmental policies that would impact the businesses
their members worked for. However, overall they were a countervailing pressure, pushing for the

broader concerns of the employees and the community.®”

Although it is still common for politicians and journalists to talk as if unions and business
interests both run large lobbying campaigns, opposing each other, in the U.S. this is no longer true.
Unions have declined massively since their heyday. Only a few unions are active on the federal level and
they are stretched thin.%

[U]nion members accounted for 25 percent of U.S. political activity in 1967, but this

681

percentage fell to 18 percent in 1990 and to 11 percent by 2006™"".

In general, unions lack specific advantages over the other groups. They lack the funding advantage of big

business and the influence advantage in high salience areas that citizen groups enjoy.**

683
d.

The collapse of unions is an accelerating tren This decline is partly due to economic reasons,

but largely because business interests have defeated labour unions politically. Businesses have pushed

677 Many environmental movements also share this aspect of deep commitment, as do pro-gun activists. Eitan

Hersh, Politics Is for Power: How to Move Beyond Political Hobbyism, Take Action, and Make Real Change
(Scribner, 2020) at 101.

%% Hersh argues that modern union organizers now spend too much effort on consultants and political donations,
and not enough on organizing, and this has made them less effective. However, the change could be a response to
their declining power and need to compete in political influence as lobbying grows more important. /bid at 180.
 For example, the 2019 Chicago teacher strike included demands for protection for undocumented immigrants
on school property and the expansion of affordable housing. Alexia Ferndndez Campbell, “The 11-day teachers
strike in Chicago paid off”, (1 November 2019), online: Vox
<https://www.vox.com/identities/2019/11/1/20943464/chicago-teachers-strike-deal>; For more examples, see
Concrete Examples of Bargaining for the Common Good, by Bargaining for the Common Good (Bargaining for the
Common Good, 2018).

680 “Although unions are one of the most often mentioned “special interest groups” in the popular press, here (as
in virtually all previous studies of advocacy in Washington) they make up a relatively small part of the total
interest-group community: just 6 percent. ... So while unions quite often play a prominent role in policy debates...
the labor sector is really just a handful of organizations compared to the much larger number of businesses and
trade associations that are represented in these same issues. The few union organizations that are active in
Washington are well financed and highly professional, but those resources and skills must be spread across an
exceptionally wide range of issues compared with other types of groups.” Frank R. Baumgartner et al, supra note
59 at 10.

%! David Jacobs & Lindsey Myers, “Union Strength, Neoliberalism, and Inequality Contingent Political Analyses of
U.S. Income Differences since 1950” (2014) 79:4 Am Sociol Rev 752—-774 at 755.

2 Erank R. Baumgartner et al, supra note 59 at 11.

James Feigenbaum, Alexander Hertel-Fernandez & Vanessa Williamson, From the Bargaining Table to the Ballot
Box: Political Effects of Right to Work Laws (Working Paper, 2018) at 30.
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for political and legal changes that have destroyed the unions’ power bases and income.®®* Jacobs and
Myers argue that since 1980, pro-businesses officials have successfully used anti-union appointments,
legislation, and regulatory practices to weaken unions and labour’s overall organizational capacities.®®

This trend has been fuelled by business lobbying, and supported by anti-union judicial rulings.®®

Skocpol and Hertel-Fernandez found strong evidence that lobbying by Americans for Prosperity
[AFP] bears significant responsibility for Republican state legislatures’ attempts to ban public sector
unions, even in states where the public firmly believes that public sector employees have the right to

form unions.®®’

Their logistic regression model found that the presence of a paid AFP state director
increased the probability of curbs to public sector bargaining rights by nearly 300%.%%® “Only 15% of
states without a paid AFP director passed laws cutting public employee bargaining rights, compared to
48% of the states with paid AFP heads”®®. This is a struggle that tends to ratchet only one way. Business
interests can lobby to destroy unions, but unions cannot lobby to destroy business interests. The
Republican Party has become opposed to the existence of unions and their lobbyists, but the

Democratic Party is not opposed to the existence of businesses and their lobbyists.*°

The decline has reached a point where unions have become secondary actors in federal lobbying
in the U.S. This has combined with the decline of general of citizen participation, and the weakness of
citizen public interest groups, to leave lobbying largely the domain of business interests. As already
covered, business interests have more lobbyists, and outspend these countervailing groups by a ratio of
34 to 1.%°' Drutman interviewed 60 corporate lobbyists, and asked them to identify the leading
opposition on one of their issues. “Not a single lobbyist volunteered a union or a “public interest”
group.”®® This decline in union strength has led to a decline in politicians with a working-class
background. This means that there are proportionally fewer politicians with working class background
and issues in mind, who might be more skeptical of business lobbying and more receptive to union

lobbying.**

%% David Jacobs & Lindsey Myers, supra note 681 at 753.

Ibid at 754.

Firms regularly use their political capital to destroy unions. Sean Lux, T. Russell Crook & David J. Woehr, “Mixing
business with politics”, supra note 213 at 227; David Jacobs & Lindsey Myers, supra note 681 at 769.

%’ Theda Skocpol & Alexander Hertel-Fernandez, supra note 28 at 36.

*% Ibid.

** Ibid.

%0 There are a few Republicans who oppose anti-union legislation, but these are normally older moderates
constrained in blue States with Democratic legislatures. Where the party has a firm majority it has embrace of anti-
union, so called Right to Work laws {RTW]. This is partly tied to ideology and partly tied to the electoral benefits. It
is estimated that RTW decrease Democratic presidential vote share by 3.5%, and the pattern persists in down-
ballot races, reducing Democratic turn-out. James Feigenbaum, Alexander Hertel-Fernandez & Vanessa
Williamson, supra note 683 at 30; See also, Lee Fang, “In Statehouses Won By Republicans, the First Move Is to
Consolidate Power By Weakening Unions”, (7 January 2017), online: The Intercept <https://theintercept.com/>.

1 Lee Drutman, supra note 172 at 79; See also, Frank R. Baumgartner et al, supra note 59 cs 1 & 11.

Lee Drutman, supra note 174.

% “The effects of RTW laws go beyond elections... by weakening the relationship between unions and the
Democrats, RTW laws may have changed the political landscape across the U.S. states. Working class candidates —
politicians most likely to be backed by the labor movement — are less likely to hold federal and state office in states
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In Canada, unions have not suffered the same collapse, but they are in decline and they lack the
lobbying power of business interests. It seems the same trend is operating at a slower pace. As Reich
argues, the increased corporate lobbying (and campaign donations) drowns out citizen voices, even

when that may not be the corporations’ intentions.**

There have been many recent attempts to revive unions, in recognition of their importance as a
countervailing force that benefits their members, the community, employees in the industry writ-large,
and general equality. So far, though, the decline continues.

Concern II: Misalignment with Popular Opinions
Democratic theory posits that there should be an alignment between the preferences of the
voters and those of their representatives.®”

The Concept of Alignment

The concept of alignment measures how closely the views and preferences of the
representatives match those of the public. The concept was initially proposed to gauge the efficacy of
campaign finance regulations in remedying the distortions caused by donations, but it applies equally
well to gauging the efficacy of lobbying regulations in controlling the distortions caused by lobbying.**®
There can be alignment between the politician and the public’s partisan preferences, the public’s policy
preferences, or the policy outcomes.*®” The most important of these is the alignment between the
public’s preferences and the policy outcomes.®® It is likely that misaligned policy outcomes increase the

public’s dissatisfaction with democracy.®”

following the passage of RTW laws. State policy as a whole, moreover, moved to the ideological right in RTW states
following the passage of those laws.” James Feigenbaum, Alexander Hertel-Fernandez & Vanessa Williamson,
supra note 683 at 30; See also, Lee Fang, supra note 690.

594 Robert B. Reich, supra note 224 at 11.

Nicholas Stephanopoulos, Eric McGhee & Steven Rogers, “The Realities of Electoral Reform” (2015) 68:3
Vanderbilt Law Rev 761 at 771.

5% Ipid. Yasmin Dawood, supra note 489 at 337.

All three types of alignment can be measured at the district level and the national level. Alignment is linked to
the concept of responsiveness, which marks how quickly the views of the representatives change to match
changes in public preferences. If responsiveness is too low, it can weaken alignment, because the politician
remains out of sync with the current policy preferences of the electorate. Nicholas Stephanopoulos, Eric McGhee
& Steven Rogers, supra note 695 at 771.

*% Ibid.

% There is good evidence that policy outcomes affect citizen’s faith in democracy. For example, Foa et al. found
that “signs of democratic governments working together to resolve policy crises appear to have a positive effect”
on people’s faith in democracy. Conversely, Armingeon and Guthmann found that poor policy responses to the
2008 financial crisis eroded support for democracy in the E.U. R. S. Foa et al, supra note 5 at 10; Klaus Armingeon &
Kai Guthmann, “Democracy in crisis? The declining support for national democracy in European countries, 2007—
2011” (2014) 53:3 Eur J Polit Res 423-442 at 17.
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Misalignment Steps

Lobbying seems to be a significant factor in breaking this alignment, pulling officials away from
their representation of more popular positions, or helping to elect politicians who intend to pursue
unpopular policies. This misalignment is visible through the following process: (A) Lobbying favours the
opinions of the wealthy elites. This is especially problematic because (B) the political priorities of the
wealthy differ from the public, as do (C) the policy preferences of lobbyists. Studies find (D) a consistent
alignment gap between voter preferences and government policy in favour of the preferences of the
wealthy. Putting these factors together, it is reasonable to conclude (E) that this alignment gap is partly
a result of lobbying. We shall investigate all these steps in order.

A: Lobbying Favours the Opinions of the Wealthy Elites

There is a pro-wealth and pro-business bias of interest group politics.’® In favouring business
interests, lobbying is favouring the preferences of the wealthy — the few who run and own the
businesses large enough to pursue significant lobbying.”®* This is matched by the fact that the majority
of campaign donations also come from this small wealthy donor class and the corporations they run.”®
Kimball et al. agrees that there is a strong upper class bias in the representational system.’”
Schattschneider’s famous quote: ‘The flaw in the pluralist heaven is that the heavenly chorus sings with
a strong upper-class accent,” remains true. In an analysis of the data of the Sunlight Foundation,

Drutman points out that,
while maybe 10% of adults in the United States could be classified as executives,
about 74% of the organizations in Washington represent the interests of executives.
Another 10% of adults could maybe be called professionals, and 17.3% of
Washington organizations represent them. That means that less than 10% of

organizations represent the other 80% of Americans.”®

Being wealthy allows for more discretionary spending on personal luxuries, including political
influence. For example, the widespread reach of Charles Koch’s political work is about a vision of society
for those with the disposable income to push for it. Large donations and lobbying expenditures that
average citizens could never afford represent only a small fraction of the wealth of the top 0.001%. For
example, Canada’s comparatively low $3,100 yearly political contribution limit represents 2% of the

average Canadian’s $148,350 median net worth (as of 2005).”% In contrast, a billionaire offered $1

7% | awrence Lessig, supra note 273 at 143.

7! peter K Enns et al, The power of economic interests and the congressional economic policy agenda (Working
Paper, 2016) at 1.

792 | awrence Lessig, supra note 273 at 233; David C Kimball et al, supra note 627 at 8.

7% David C Kimball et al, supra note 627 at 8.

Lee Drutman, supra note 670.

$3,100 represents 8% of the average Canadian’s income for the year. In 2017, an individual can donate up to
$1,550 to the party and up to another $1,550 between the district associations, nomination contestants and
candidates. There would be a $1,125 tax credit for the political donation, but the average Canadians would
probably still struggle to afford the donation. Statistics Canada Government of Canada, “Net worth of family units,
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million if a lobbyist who worked on Trump’s inaugural committee could arrange to have the billionaire’s

706

picture taken in the Oval Office with the new president.” This $1 million represents at most 0.1% of the

billionaire’s net worth.

In Page et al.’s study of the political preferences of the top 1%, they find that the wealthy have
more political contact and connections with government decision-makers.”®” This grants them more
opportunities to lobby (formally and informally), and more influence when they do lobby.

We asked our interviewees whether or not they had initiated a contact with each of
six types of federal government officials or their staffs in the past six months. About
half reported contacting at least one type of official... a much higher proportion than
among the general public.... Several offered the officials’ names, occasionally
indicating that they were on a first-name basis with “Rahm” (Emmanuel, then
President Obama’s Chief of Staff) or “David” (Axelrod, his chief political counsel). The
frequency of such close ties to the Chicago-linked Obama administration may be
unique to our Chicago-area respondents, but we see no particular reason why their
high frequency of contacts with congressional representatives should be atypical of

wealthy Americans elsewhere in the country.”®

Wealthy bias even within the lobbying group itself

Even within the lobbying of trade organizations, there is a bias towards the largest and richest
members. Larger firms lobby more.”® Considering the scale of wealth disparities even within businesses
in the same industry, this is not surprising. For example, three new smaller Canadian mobile telecom
companies, Wind, Mobilicity and Public Mobile, withdrew from the Canadian Wireless
Telecommunications Association because they perceived a bias in favour of the large incumbents,

Rogers, Bell, and Telus, in a way that was contrary to their interests as new wireless carriers.”*

Similarly,
one lobbyist interviewed discussed how his trade organization had to follow the lobbying dictates of its
largest member, even though its demands were unreasonable and likely to lead to poor results. This was

contrary to the wishes and interests of the smaller members.

by selected family characteristics (by sex and age)”, (7 December 2006), online: <http://www.statcan.gc.ca/tables-
tableaux/sum-som/l01/cst01/famil112a-eng.htm>.

7% Nicholas Confessore, supra note 222.

Benjamin | Page, Larry M Bartels & Jason Seawright, “Democracy and the Policy Preferences of Wealthy
Americans” (2013) 11:1 Perspect Polit 51-73 at 54.

"% Ibid.

79 gean Lux, T. Russell Crook & David J. Woehr, “Mixing business with politics”, supra note 213 at 230.

R. Brent Lang, supra note 535.
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A2: Lobbying Shuts Out the Marginalized

In a dark mirror of the outsized influence of the wealthy have in and from lobbying, the
marginalized are shut out of lobbying.”** “Relatively few lobbyists represent consumers and nonprofit
organizations and even fewer serve the poor or disadvantaged.”’*?

Godwin argues that “[p]luralism assumes that when an economic, social, or political disturbance
negatively affects people, they would see that the best way to influence government was to form an

73 |n reality, whether those facing harm (or benefits) can form an interest group to

interest group.
lobby the government is highly contextual. It depends on the cohesion of the group, its level of political

expertise, its available resources, its social norms, and its awareness of the potential harm or benefits.

Kimball et al. point out that the poor and unemployed are not organized, and even groups
intended to represent the poor tend to primarily represent the interests of their (proportionally)
wealthier members.”** Other interests, such as disenfranchised minorities, the homeless, the abused,
those with less education, those with mental health issues, those who are transient, renters, and people
exposed to toxins or unseen pollution, have little chance of organizing. Animals, who are completely
beholden to (rare) human generosity and often face extinction due to human action, have virtually no
representation or means to form interest groups.’*®

The seemingly neutral prediction that those affected will organize can become an assumption
that interest group politics will accurately represent the true costs and benefits that society faces. This
becomes an expectation that those harmed should have organized into an effective interest group, and
their inability to do so is a failing on their part. This failing becomes a justification for exploitation. They
deserved to be harmed because they are too weak to resist it.

The 2014 decision to alter the water supply in Flint, Michigan, which led to the 2016 lead
poisoning epidemic, is a good example of the limits of the assumption that groups facing harm will and
should be able to engage in interest group politics. Once the lead started to appear in the water supply,
there were sporadic attempts to oppose the change and bring the issue to light. But the community did

" Frank R. Baumgartner et al, supra note 59 at 256.

Vincent R. Johnson, “Regulating Lobbyists”, supra note 616 s 36.

R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 54.

David C Kimball et al, supra note 627 at 8.

There are only a few animal and nature protection interest groups, but we fall far short of fairly representing
their interest. There have been some novel attempts to grant animals and nature more thorough political rights.
There has also been a movement to establish rights of nature, granting personhood to certain natural systems so
people can sue on their behalf for pollution and other wrongs. Recognized legal nature entities include Tamaqua in
Pennsylvania, the Te Urewera forest and the Whanganui River in New Zealand, the Rio Atrato river in Columbia,
the Ganges and Yamuna rivers in India, the Amazon rainforest in Colombia, Manoomin wild rice plants in the
Anishinaabe tribal lands in the U.S., and Lake Erie in Ohio. The Ho-Chunk Nation in Wisconsin and the Ponca Nation
in Oklahoma have also adopted the rights of nature. Ecuador has included the rights of nature in its Constitution.
See, Sue Donaldson & Will Kymlicka, Zoopolis: A Political Theory of Animal Rights (Oxford ; New York: Oxford
University Press, 2013).
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not immediately know it was being exposed to toxic levels of lead, and it had no way of organizing
effectively against the issue before it had already become a severe health crisis.

The disparity in interest group representation becomes more pronounced as one moves down
the income and age spectrum. The poorest and the youngest have the least lobbying representation. In
Washington,

In this group of nearly 12,000 [lobbying organizations], there are no organizations
representing children in Head Start programs, Wal-Mart associates, people who are
awaiting trial on a felony charge, women at home, and recipients of tested benefits,
like SNAP, the EITC, or TANF, organized and working in their own behalf...No one
who does unskilled work, who’s not in a labor union, has an organization

representing him or her in Washington.”*®

In Canada, we have the same problem. The National Poverty Organization did not lobby the
Canadian federal government, partly because the “organization’s first director, Marjorie Hartling, was
herself poor and could not call upon the professional resources necessary to make detailed technical

""" There has been a decline in the power of citizen lobbying

commentaries on evolving policy debates
organizations since the 1970s, but even during the height of 1970s activism among and in favour of the
poor in Canada, poverty organizations experienced an “inability to mobilize organizational membership,

develop issue-oriented coalitions and stimulate public concerns and/or support”’*%.

Even when local groups managed to avoid the ire of their governmental sponsors
during the early 1970s, the resources available to them for lobbying government on
major policy issues were limited. Not only were they ill-equipped to comment on the

technical details of governmental policies, but they also had little money.”*

Effect of the Collapse of Unions

The previously discussed use of lobbying to weaken unions has also weakened the poor and
disadvantaged. Jacobs and Myers recount the benefits that union lobbying used to provide for the
marginalized:

before the politically induced decline in union strength ... unions probably were the
most effective advocate for public policies advantageous to the less affluent ... that

weakened this growth in inequality%°.

718 Lee Drutman, supra note 670.

Rodney S. Haddow, supra note 533 at 179.

Ibid at 178.

™ Ibid.

72% David Jacobs & Lindsey Myers, supra note 681 at 753.
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Unions advocated for policies that proportionately helped the disadvantaged, like minimum wage

721

increases, social safety nets, and poverty reduction programs.’** As unions have weakened, so has the

voice for these programs.

The collapse of unions, the decline of anti-poverty groups, and the attacks on pro-environmental
citizen organizations does raise the troubling possibility that business interests could leverage tools like
biased news coverage, policies akin to anti-union laws, the infiltration of citizen groups, and shadow
political parties to form a technique that is equally fatal to the already outgunned citizen groups. They
could thereby capture lobbying completely, and then use lobbying to further capture government.

B: The Political Priorities of the Wealthy Differ From the General Public
The bias in representation would not be as concerning if the preferences of the wealthy and the
other classes were identical, but there are substantial differences in their policy preferences.

Page notes that the top 0.1% comprise such a small group that they are often not reliably
identified in surveys.””> However, recently, scholars — like Bartels, Piketty and Page — have found means
of identifying the preferences and practices of this small group. Page et al.’s 2012 U.S. study chartered
the differences between the preferences of the wealthy and the general public. This is a version of their
chart is condensed to the results where the difference in opinions were approximately 25% or more’**

Table 8: Priorities Differences (= 25%) between the Wealthy and the General Public in the U.S.

% Publicin | % Wealthy

Priorities on Job & Income Programs Favour in Favour
Government must see that no one is without food, clothing, or shelter 68 43
Minimum wage high enough so that no family with a full-time worker

- . 78 40
falls below official poverty line
The government should provide a decent standard of living for the 50 53
unemployed
The government in Washington ought to see to it that everyone who 68 19
wants to work can find a job
The federal government should provide jobs for everyone able and 53 8
willing to work who cannot find a job in private employment
The Earned Income Tax Credit (EITC) [described] should be increased 49 13

rather than decreased or kept the same

% Publicin | % Wealthy
Health care and retirement pensions Favour in Favour

At present, people do not have to pay any Social Security payroll
taxes on money they earn beyond about $107,000. This amount
should be raised [rather than lowered or kept about the same]
so that high-income people pay more in payroll taxes

60 47

"L Ipid at 755.

David C Kimball et al, supra note 627 at 20.
Benjamin I. Page, Larry M. Bartels & Jason Seawright, supra note 707 at 57.

722
723

158



Chapter 3 - The Six Concerns about Lobbying

Dan Gold

Favour national health insurance, which would be financed by tax

money, paying for most forms of health care 61 32

% Publicin | % Wealthy
Education Policy Favour in Favour
The federal government should spend whatever is necessary to ensure 87 35
that all children have really good public schools they can go to
The federal government should make sure that everyone who wants to 78 )8
go to college can do so
The federal government should invest more in worker retraining and 57 30
education to help workers adapt to changes in the economy

% Publicin | % Wealthy
Economic Regulation & Policy Favour in Favour
Wall Street firms need more federal government regulation 45 18
Oil industry needs more federal government regulation 50 5
Big corporations needs more federal government regulation (negative = 33 20
less regulation)
Small business needs less federal government regulation 42 70
The government should run a deficit if necessary when the country is in 31 73
a recession and is at war
Favour cuts in spending on domestic programs like Medicare, 7 58
education, and highways in order to cut federal budget deficits
Willing to pay more taxes in order to reduce federal budget deficits 34 65

% Publicin | % Wealthy
Tax Policy Favour in Favour
Perception that compared to the citizens of Western Europe, Americans 47 71
pay a smaller percentage of their incomes in taxes
Government should use the Individual (personal) income taxes a lot for 16 46
getting the revenue to fund government programs
Government should use corporate income taxes a lot for getting the 62 38
revenue to fund government programs
Perception that higher-income people pay a greater percentage of what
they earn than lower-income people on Individual (personal) income 42 74
taxes

% Publicin | % Wealthy
Inequality Favour in Favour
It is the responsibility of the government to reduce the differences in
income between people with high incomes and those with low 46 13
incomes
Our government should redistribute wealth by heavy taxes on the rich 52 17

The wealthy represent a very narrow demographic of the citizenry, with all the limitations of

scope of understanding and experience that might entail. In Canada, the top 1% tends to be white

(90%), male (80%), middle-age (66%), business managers (40%) or workers in other financial jobs
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(14%).7** It is unlikely their policy views fully take into account the experiences and needs of other
demographics. In the U.S., this is visible in their understanding of the social safety net.

Few wealthy Americans— and few of their friends or family members—are likely to
need unemployment insurance or Medicaid. Few have to face unemployment, home
foreclosures, or bankruptcy. Even if the wealthy tend to have unusually high
cognitive skills and abundant information about politics, they may lack certain kinds
of information that can be highly relevant to a balanced assessment of public
policies. Their experiential base tends to differ from that of other citizens.’”

In Canada, there appears to be a greater appreciation for universal healthcare, which continues to be
relatively well-funded. However, social welfare continues to fall short by 15% to 62% of bringing
recipients up to the poverty level — depending on the recipient and province.”?®

Disconcertingly, studies show that as people gain in wealth they tend to decrease in empathy,
while increasing in feelings of entitlement, selfishness and unethical behaviour.”?’ This sense of
superiority and deserved entitlement seems to be a natural human reaction to gaining status, and
occurs even when individuals did not earn their wealth, but simply won it in a lottery.”*® Properly
structured social cues can actively work against this tendency. However, if anything, our culture appears
to have shifted more towards valuing income and status, and away from valuing communal connection
and charity.

Page et al. also found that the wealthy place a low attribution of importance on the issue of
climate change, despite world-wide alarms on the issue, and the very real possibility that we will make

large parts of the planet uninhabitable for humans.’?

Only 16 percent of their respondents called it a
very important problem facing the United States, (53 percent called it “somewhat important”), putting it

at the very bottom of the list of importance.’*

724 cBC News, “Canada’s top 1%”, (13 September 2013), online: CBC News <http://www.cbc.ca/news/canada/who-

are-canada-s-top-1-1.1703321>.

72 Benjamin I. Page, Larry M. Bartels & Jason Seawright, supra note 707 at 67.

726 Welfare in Canada, 2017, by Anne Tweddle & Hannah Aldridge (Toronto: Maytree & the Caledon Institute of
Social Policy, 2018) at 54.

727 paul K Piff et al, “Higher social class predicts increased unethical behavior” (2012) 109:11 Proc Natl Acad Sci
4086-4091 at 4089.

728 v Ding et al, “The rich are easily offended by unfairness: Wealth triggers spiteful rejection of unfair offers”
(2017) 71 ) Exp Soc Psychol 138-144 at 143.

7 David Wallace-Wells, supra note 11 at 40.

Page et al.’s study is from 2013, and hopefully the increased awareness of climate change and its repercussions
has made some inroads in the upper class since then. However, judging from media focus, business responses,
official talking points, and the limit tangible action, the elite resistance to treating climate change like a real and
present emergency continues. Benjamin |. Page, Larry M. Bartels & Jason Seawright, supra note 707 at 55.
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C: The Preferences of Lobbyists Do Not Match Those of the Public
Just as the preferences of the wealthy differ from the rest of the population, Kimball et al. find
the policy priorities of lobbyists differ from those of the American public. They determine that,

the bias in the interest group system means that the issues pushed by lobbyists
generally do not correspond to the policy priorities of the public. We find no
correlation between the lobbying agenda and the public agenda, using multiple
measures of public opinion. Even when public concerns and lobbying activity share
the same policy domain, the specific issues advanced by lobbyists tend to be
different from the specific policy concerns of the public.... We believe a key reason
for the extremely weak correlation between the lobbying agenda and the public

agenda is due to the representational biases in the interest group system.””!

If all social-economic and marginalized groups were more fairly represented by lobbyists, then
there would not be such a large gap between the policy preferences lobbyists pursue and those of the
public. But as it stands, lobbyists’ policy priorities differ substantially from those of the public.

D: The Gap Between Voter Preferences and Government Decisions in Favour of the Wealthy

In a democracy one would expect to see alignment between the preferences of the voters and
the policy decisions of their officials and representatives. Yet, consistently, officials seem to favour the
policy preferences of the wealthy over the remaining 90%. A number of recent American studies have
shown this gap between the policy preferences of average U.S. voters and the priorities of their

legislators.”*?

In important policy realms, these scholars [Bartels, Gilens, and Page] and others have
shown the significant divides between what most American voters want and what
government does (or does not) do.”**

This alignment gap has reached the point where political scientists are starting to question the
authenticity of American democracy.”*

31 David C Kimball et al, supra note 627 at 20.

32 Lawrence Lessig, supra note 273 at 132.

3 Theda Skocpol & Alexander Hertel-Fernandez, supra note 28 at 40.

U.S. democracy is further tarnished by the fact that two of the last three presidents were elected with a
minority of the votes (the candidate the majority voted for lost two of the last five elections); the disproportionate
nature of Senate representation, where a minority of the population controls a majority of the seats; and by
widespread minority voter disenfranchisement and partisan gerrymandering. Donald E Klingner & Charles S Bullock
I, “Topic: Voting Rights and Political Participation” (2019) 21:3 Public Integr 358—-363 at 359.
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Recently political scientists have characterized contemporary America as an Unequal
Democracy, where an Unheavenly Chorus sings with unequal political voices; as an
arena of Winner-Take-All Politics; even as an outright (albeit circumscribed)

Oligarchy.”™

Lax and Phillips found a similar democratic deficit on the U.S. state level.

Roughly half the time, opinion majorities lose—even large supermajorities prevail
less than 60% of the time. In other words, state governments are on average no
more effective in translating opinion majorities into public policy than a simple coin

flip.”®

Dan Gold

Studies show that the misalignment of political representation favours the preferences of the

wealthy. Jacobs and Page find that policy-makers’ views about foreign policy were significantly

influenced by business leaders and experts, but not by the opinions of ordinary citizens.

»737

concludes that wealthy citizens have significant sway over the day-today decisions of their

representative, and their policy preferences differ substantially from those of the less affluent
citizens.”® His landmark 2009 study looked at,

broad summary measures of senators’ voting behavior as well as specific votes on
the minimum wage, civil rights, government spending, and abortion. In almost every
instance, senators appear to be considerably more responsive to the opinions of
affluent constituents than to the opinions of middle-class constituents, while the
opinions of constituents in the bottom third of the income distribution have no
apparent statistical effect on their senators’ roll call votes. Disparities in
representation are especially pronounced for Republican senators, who were more
than twice as responsive as Democratic senators to the ideological views of affluent
constituents. These income-based disparities in representation appear to be
unrelated to disparities in turnout and political knowledge and only weakly related to

disparities in the extent of constituents’ contact with senators and their staffs.”*®

73 Benjamin I. Page, Larry M. Bartels & Jason Seawright, supra note 707 at 66.
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University Press, 2009) 167 at 189.

739

Ibid at 167.

Bartels

Jeffrey R Lax & Justin H Phillips, “The Democratic Deficit in the States” (2012) 56:1 Am J Polit Sci 148-166 at 149.
Larry M Bartels, Political Inequality in Affluent Democracies: The Social Welfare Deficit - Working Paper (2017) at

Larry M Bartels, “Economic Inequality and Political Representation” in Unsustainable Am State (Oxford
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It is not that every policy outcome favours the rich; it is that “in the aggregate, policy outcomes lean

towards the preferences of corporate interests and wealthy donors.”’*°

Misalignment in Canada and other OECD Countries
Bartels finds that “severe disparities in responsiveness are rampant in contemporary affluent

democracies, not limited to the United States.”’*

Across most of the developed countries government
economic policy is substantially more conservative than the public would prefer.”** Every established
democracy shows bias towards the preferences of the wealthy. According to this study, Bartels
calculates that the reduction in Canadian social spending due to political bias in favour of the wealthiest
class is about 13%.”*® This is about the average for OECD countries. In the U.S., the situation is more

extreme — the reduction in social spending is about 17%.”*

E: This Alignment Gap is Partly a Result of Lobbying
The substantial bias in government decision-making towards the views of the wealthy and
connected is very likely a result of both a shared worldview and of lobbying.”*

Indirectly, there are undoubtedly a myriad of shared social factors that contribute to this gap.
The lobbyists and their wealthy clients represent the same circles of elites in which politicians operate.
They often share the same worldview, background, elite education, and values. For example, Hunter’s
study found that the relatively small group of people controlling Atlanta’s policy process included the
head of Coca-Cola, Atlanta’s largest private sector employer.”*® This group also included:

major landowners, top business and industry executives, and corporate lawyers.
Almost all of these individuals had attended elite colleges and universities, lived in
the same neighborhoods, belonged to the same social organizations, and sat on the
boards of directors of each other’s companies.”"’

Included in this worldview are likely factors that increase the influence of the wealthy, and deter policies
that would reduce inequality. This includes the high status of the affluent in an ever more commercial
society, a status that increases as one gets wealthier. It also includes a belief in the myth of trickle-down

748

economics, and of meritocracy — which justifies a barebones social welfare system.”™ The section after

the next one discusses the lobbying that goes into shaping this shared worldview.

0 Lee Drutman, supra note 172 at 238.

Larry M. Bartels, supra note 737 at 47.

Ibid at 67.

™ Ibid.

™ Ibid.

% As referenced previously, see /bid at 5; Larry M. Bartels, supra note 738 at 167; Lawrence Lessig, supra note 273
at 132; Theda Skocpol & Alexander Hertel-Fernandez, supra note 28 at 40.

% R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 51.

™7 Ibid.

8 This view of meritocracy often includes the belief that capitalism provides enough opportunity to “pull yourself
up by your bootstraps”, even though it is the very phrase means doing something impossible. More generally, a
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More directly, the alignment gap is almost certainly a result of the effectiveness of lobbying
combined with the American politicians’ continuous need for large campaign donations. In the Canadian
system — with fewer veto points, a stronger bureaucracy, more regulated campaign donations, lower
political campaigning costs, and more income equality — we would expect to see a smaller gap between
voter preferences and the government’s positions. However, we would still expect to see a gap, as
Canada is also a liberal federal democracy with a significant system of corporate lobbying, and many of
the same social factors apply. As we covered, Bartels study shows exactly such a gap, large but not as

large as the one in the U.S.”*

Craig and Luneburg argue that lobbying risks “skewing governmental decision-making in ways

that undercut attempts to serve the perceived broader public interests at stake in lawmaking and

7750

administration. Citizens as a whole might choose the actors on the stage of politics by electing them,

but the affluent get to return every night to the show, and give the representatives corrective notes on
their performances.”"

More affluent citizens, on the other hand, have significant direct and indirect effects
on the behavior of elected officials. While their choices at the polls affect the
partisan composition of Congress, their political views also have a substantial direct
impact on the day-to-day policy choices of their representatives. That impact is a
testament to the ubiquitous sway of economic inequality in the American political
system.”®?

Kimball agrees with this conclusion, arguing that the agenda of American lobbyists bears little
resemblance to the public’s priorities, and Congress appears to respond as much or more to the
lobbying agenda than to the public’s preferences.”?

In their study, Lax and Phillips found that the support or opposition of a powerful interest has a
dramatic effect on state level policy outcomes, increasing or decreasing the chance of congruence with

meritocracy is self-contradictory, because some in the subsequent generations will be advantaged by the success
of their parents. For a deeper discussion, see Chapter 6 — A Normative Framework for Evaluating Lobbying
Regulations: Inequality and Lobbying: The Nature of Meritocracy — The Iron Law of Meritocracy, p. 394. Also, see
Christopher Hayes, Twilight of the Elites: America After Meritocracy (Broadway Books, 2013); Joseph E. Stiglitz,
supra note 24 at 9.

749 Larry M. Bartels, supra note 737 at 67.

Craig Holman & William Luneburg, “Lobbying and transparency”, supra note 96 at 78.

7t “Corporate actors that shape the system to work for them, rather than the public, are, by definition,
fundamentally undermining representative democracy.” The Democracy Playbook: Preventing and Reversing
Democratic Backsliding, by Norman Eisen et al, Zotero, Governance Studies (Washington, D.C. 20036: Brookings
Institute, 2019) at 37.

752 Larry M. Bartels, supra note 738 at 189.

David C Kimball et al, supra note 627 at 16 & 21.
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public support by up to 18%.”* In other words, “one would have to increase policy support by about
nine percentage points to make up for having a powerful interest group opposed to the policy””>>. They
conclude, however, that the net effect of interest groups is a 4% shift from popular opinion on high
salience issues, because interest groups often cancel each other out in publicly visible policy areas.”*®
The study did not look at interest group impact in low salience areas, where they have more influence.

An indication of the strength of this representational bias is that lobbyists appear to be only
rarely concerned about popular opinion and the mass public as an obstacle. Kimball et al. find,

among the lobbyists we interviewed, the mass public was very rarely mentioned as
an obstacle to getting their preferred policy outcome. They more frequently noted

organized opposition or a lack of attention from government officials as the main

impediments to their policy goals.”’

As part of the representational misalignment, an increasing number of laws are actually written
by special interests, often the very interests they purport to regulate. A recent in-depth two year
investigations by USA Today, the Arizona Republic and the Center for Public Integrity put specific

758

examples and numbers to this practice.”” They found more than 10,000 bills at the state level that were

based on model legislation drafted by special interest groups.”®

Richter concludes that lobbying also favours more economically conservative policies over the
more popular liberal policies.”® This is not coincidence; the wealthy and business interests favour
conservative economic policy. Economic policy is more conservative than it was in the 1970s, before
business lobbying ascended. The success of this conservative take on economic policy is an example of
their influence. Even after the enormous impact of the 2008 financial crisis, there was barely the

>t They concluded that over-responsiveness to ideology is responsible for most of the democratic deficit they

observe. It is highly likely that interest group effects are playing out in this over-responsiveness. Jeffrey R. Lax &
Justin H. Phillips, supra note 736 at 163.

5 Ibid.

% Ibid.

737 They concluded that over-responsiveness to ideology is responsible for most of the democratic deficit they
observe at the state level. It is probable that that interest group influence is a substantial factor in this over-
responsiveness to ideology. David C Kimball et al, supra note 627 at 21.

% Rob O’Dell & Nick Penzenstadler, “You elected them to write new laws. They’re letting corporations do it
instead.”, (4 April 2019), online: USA Today - Investig  <https://www.usatoday.com/in-
depth/news/investigations/2019/04/03/abortion-gun-laws-stand-your-ground-model-bills-conservatives-liberal-
corporate-influence-lobbyists/3162173002/>; Rui Kaneya & Pratheek Rebala, “Used car dealers didn’t want to fix
deadly defects, so they wrote a law to avoid it”, (4 April 2019), online: USA Today - Investig
<https://www.usatoday.com/in-depth/news/investigations/2019/04/03/takata-airbag-gm-ignition-switch-recalls-
used-car-dealers-sue-deaths-crashes-honda/3162202002/>.

7> Rob O’Dell & Nick Penzenstadler, supra note 758.

Brian Kelleher Richter, supra note 594 at 895. Lobbying also favours business subsidies and tax loopholes at a
scale that no specific economic policy would countenance; but this is a result of each interest pursuing its own
private gain, not the result of lobbyists subscribing to a cohesive intellectual theory.

760

165



Chapter 3 - The Six Concerns about Lobbying Dan Gold

political will to regulate the banks. Calls to punish or nationalize the U.S. banks that had to be bailed out
were not seriously considered, and it is likely this was related to the banking industry’s enormous

number of lobbyists.”®

In summation, lobbying favours the options of the wealthy and their business interests, the
preferences of the wealthy and of lobbyists do not match those of the public, there is a gap in
government decision-making in favour of the wealthy, and it is reasonable to conclude that this
alignment gap is partly a result of lobbying. Lobbying is a force pushing officials out of alignment with
citizen preferences and the public interest.

Concern III: Lobbying Creates an Information/Framing Bias
As mentioned, the corruption heuristic subscribers believe that lobbyists wield a

disproportionate ability to frame the policy debates, leading to one-sided results.”®

They argue,
convincingly, that the wealthy economic interests outcompete all other groups in lobbying. This creates
a systematic information bias, as their views get more access to and more priority with government
officials.”® Lessig, and Kimball et al. argue that via this framing bias lobbying does damage, even when

not combined with campaign contributions, gifts or favours.”®

Framing bias can be understood as subtle alteration to informational accuracy, so that the type
v influence of rational argument bleeds into the type iii influence of deception. The influence mix will
vary between accurate and misleading, depending on the lobbyist’s approach, the official’s access to
other sources of information, and the effects of the four pressures.’®

76t Joseph E. Stiglitz, supra note 38 c 6, s Bank recapitalization&footnote 44.

This is an expansion on Calon’s view. See, Calon Russell, “Lobbying Reform”, supra note 483 at 3.

Lawrence Lessig, supra note 273 at 145. “The ability to control the flow of information to decision makers is a
crucial component regarding the influence of particular organizations within the governing network” Brulle refers
to (Cook and Whitmeyer 1992). Robert J. Brulle, supra note 30 at 292.

7% Lawrence Lessig, supra note 273 at 138; David C Kimball et al, supra note 627 at 20.

7% “One can manipulate frames and thus perceptions and behavior. These frames and perceptions can be self-
reinforcing. One set of experiments shows how “fragile” and easily affected our beliefs can be. Individuals are
asked to draw a number out of a hat. They are then asked a question about which they have relatively little
information, such as the number of ships that passed through the Panama Canal last year. The answer, it turns out,
is systematically related to the random number they previously pulled out of the hat—those who pulled out a
larger number systematically respond with a higher number.” Joseph E. Stiglitz, supra note 38 ¢ 6, s Framing and
misperceptions. He cites, George Lakoff, Don’t Think of an Elephant! Know Your Values and Frame the Debate
(White River Junction, VT: Chelsea Green, 2004); discussions of anchoring and framing effects on judgments and
preferences in Daniel Kahneman, Paul Slovic, and Amos Tversky, eds., Judgment under Uncertainty: Heuristics and
Biases (Cambridge: Cambridge University Press, 1982); Daniel Kahneman and Amos Tversky, eds., Choices, Values
and Frames (New York: Cambridge University Press, 2000); and popular and recent discussions in Daniel
Kahneman, Thinking, Fast and Slow (New York: Farrar, Straus and Giroux, 2011); and Richard Thaler and Cass
Sunstein, Nudge: Improving Decisions about Health, Wealth, and Happiness (New Haven and London: Yale
University Press, 2008).
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To understand framing bias we need to grasp that lobbyists have special access to officials,
granting them the ability to set the agenda; that officials do not have to intend the framing bias; that an
impartial or neutral framing bias still creates bias; that the information provided by lobbyists is not
impartial; the connection between framing bias and political polarization; and that government capacity
decline is a deliberate agenda-shaping tool.

Agenda Setting

It appears incontrovertible that lobbying strongly affects the public agenda.
767

7% Lobbyists have

access to public officials in a way few others do.”™’ The lobbyists’ key value proposition to their clients is
this access to officials. Lobbyists often have more access to public officials than even their own
constituents.’®® Chance argues that if this access is key — and it appears to be — then lobbying has a great

deal of impact, even more than campaign contributions.’®

This access allows the lobbyists to place issues on the public agenda. Baumgartner and Jones
both find that lobbying by U.S. interest groups significantly influences whether an issue is set on the
public agenda.””® Kingdon agrees. His interviews contain many examples of items that appear on the
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government’s agenda due to the lobbying of interest groups.’’~ Alexander et al. note that “others have

maintained that what matters in terms of ultimate political outcomes is influence over the legislative

agenda and access to those who create and control that agenda.””’

Agenda Setting and Think Tanks

Think tanks have been instrumental in framing ideological debates, and ideas they propose
often eventually make their way onto the public agenda.””® Lobbying agenda setting often relies on
shaping the official’s “perception of a specific issue through the development and dissemination of

77 and the saturation of the intellectual environment. The Affordable Care Act was

policy reports
indirectly modeled on a plan initially proposed by the Heritage Foundation (although it was never

embraced by a majority of the Republicans at the time).””> Similarly, “the Heritage Foundation [was]

7% Lee Drutman, supra note 172 at 52.

Josh Brodbeck, Matthew T. Harrigan & Daniel A. Smith, “Citizen and lobbyist access to Members of Congress”,
supra note 328 at 329.

78 Ibid.

769 “[L]obbying would seem to be far more effective at influencing political outcomes than campaign and PAC
contributions.” Raquel Alexander, Stephen W Mazza & Susan Scholz, supra note 580 at 407. The connection
between lobbying and campaign finance is covered in depth in Chapter 4 — Private Campaign Financing and
Lobbying, p. 211 & 254.

7% Richard A. Smith, supra note 216 at 111.

Ibid at 110.

Raquel Alexander, Stephen W Mazza & Susan Scholz, supra note 580 at 407.

773 “[lNmportant as perceptions and beliefs are in shaping individual behavior, they are even more important in
shaping collective behavior, including political decisions affecting economics. Economists have long recognized the
influence of ideas in shaping policies.” Joseph E. Stiglitz, supra note 38 c 6, s Framing and misperceptions.

7% Robert J. Brulle, supra note 30 at 292.

Jon Greenberg, “Is the ACA the GOP Health Care Plan from 1993?”, (15 November 2013), online: Politifact
<http://www.politifact.com/punditfact/statements/2013/nov/15/ellen-qualls/aca-gop-health-care-plan-1993/>.
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widely regarded to have exercised immense influence in the Reagan White House with its publication

»776

Mandate for Leadership” ', although others claimed it merely catalogued ideas that were already

circulating in conservative circles in Washington at the time.””’

Some have argued that the agenda-setting abilities of think tanks are more illusory than real.
They contend that political actors have already decided on a policy and then use think tank materials as
a screen to provide post hoc justifications.

An extreme expression of this dynamic can be heard in the remarks of a United
States Navy admiral admonishing a group of scholars at a conference: “You
academics should have no illusions that you have any influence on policy...the Navy
knows what it wants; the policy papers you prepare have not one iota of influence on
policy...however, if we can use your papers in our fights with the Army or the
defense secretary or with the Congress...then we will use your arguments. But don’t

think you have any influence on real policy because we have already decided which

way we want to go.”””®

Certainly in some cases the think tank and lobbying materials are fig leaves more than
convincers. Overall, though, the studies mentioned above do indicate that lobbyists are affecting the
agenda.””®

Agenda Setting and the Canadian Government

Although the Canadian government is more insulated from lobbyists, it is also more insulated
from the public.”® No one | interviewed even seemed to know precisely how policy packages made their
way through the bureaucracy, the Privy Council’s Office, and the Prime Minister’s Office, to ultimately
be promoted onto the public legislative agenda. But no one interviewed worked in those two offices.
Nonetheless, it appears to be a confluence of too many factors and players for anyone in the
government to completely grasp on the process. The civil servants | interviewed discussed how there
would be instructions to prioritize certain policies from the top, and include them in every policy

package option they presented. Some of these instructions appeared to be the result of successful

7% Alek Chance, supra note 411 at 25.

"7 Ibid.

"% Ibid at 26.

Drutman points out that even if businesses start with the simple preference to protect their business from a
particular policy change, that lobbying is sticky, so they continue to lobby. This will lead them naturally towards
agenda setting as they grow in influence. “[O]nce companies start lobbying, they will continue to insert themselves
into policymaking. Rather than allowing government to move on to new challenges, companies may prevent
government from addressing some issues while demanding it address other issues.” Lee Drutman, supra note 172
at 217.

80 A, Paul Pross, supra note 2 at 6 & 40. Although, Dawson argues that the Canadian Cabinet and PMO remain
more accessible than the British ones.
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lobbying of the high level of bureaucracy, the Privy Council’s Office or PMO. As discussed previously,
Canadian lobbyists have to compromise more than American ones, but there is still good reason to
believe they have a significant effect on the political agenda.

It would not be as troubling if lobbyists’ used their influence to move issues onto the public
agenda, if there was no concern about them framing the policy debates. However, there is good reason
to believe that they may be doing so, even if officials do not intend to acquiesce to their framing bias.

Officials Do Not Have to Intend the Framing Bias

Lessig points out that representation can be compromised as a whole, even if no individual
representative is compromised, and even if lobbyists are only helping members do what they want to
do.”® Officials do not have to intend to support a framing bias for it to appear.’® They can be operating
with the best of motives in a system structured (accidentally or purposefully) to encourage framing bias.
If only certain voices can afford to reach an official, without countervailing information and viewpoints,
she might find herself unknowingly led astray. As previously mentioned, one former high-ranking civil
servant | interviewed discussed how he would sometimes invite the main participants on an issue
relevant to his department to meet with him at a bar for casual discussion. He had no intention of
shutting out voices, but by specifically inviting the major players’ representatives/lobbyists, and hosting
it outside of business hours, he was limiting the scope of voices reaching him.

The strength of this framing bias is boosted by lobbying acting as a legislative subsidy.

Lobbyists Bias Policies through their Legislative Subsidies
Lessig argues that the legislative subsidy operates as a component of the framing bias. He

argues that lobbyists are providing resources and information to help officials reach decisions, yet not

every view and issue has strong lobbyist support.’®

784

This results in substantially different legislative
subsidies.”™" The subsidies bias officials’ attention towards those policy areas where they can receive the
most aid from lobbyists. Officials who decide to work on a trade agreement will garner prodigious
lobbyist support in resources and information, helping them move forwards even with otherwise
inadequate government resources. Officials who decide to work on a low-income housing policy will
struggle without the subsidy. Over time those policies with the lobbyist support will flourish, their
solvability moving them to the top of the agenda. Those officials working on these issues will also
flourish, bringing their pro-lobbyists approach and priorities further up the hierarchy. The lobbyists’

subsidy will make addressing business-friendly issues cheaper and more successful for government, and

8! Lawrence Lessig, supra note 273 at 145.

78 “The extreme case for the role of shared attitudes and beliefs is expressed in the idea that real power lies in
determining the process or framework of decision making” Fred Thompson & W. T. Stanbury, supra note 2 at 39.
8 Hall & Deardorff make the same argument, that the “objective of this strategy is not to change legislators'
minds but to assist natural allies in achieving their own, coincident objectives.” The lobbyists benefit by helping
their allied officials succeed, and raising their issue in their ally’s priority list. Richard L Hall & Alan V Deardorff,
“Lobbying as Legislative Subsidy” (2006) 100:1 Am Polit Sci Rev 69-84 at 69.

78 Lawrence Lessig, supra note 273 at 145.
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will thereby pull government’s focus and resources into line with business priorities. This effect is
increased by tax and budget cuts, which reduce the funds available for other issues.

Legislative subsidies appear to be appealing in reducing the cost of governance, making use of
private resources to solve legislative problems, but they also bias government policies towards the
lobbyists’ agenda, away from the agenda citizens might prefer. This is particularly problematic when
combined with the possibility that the information provided suffers from framing bias.

“Neutral” Information Framing Can Still Create Bias

Neutral information can still create a framing bias by being the only information source, by
emphasizing epistemological closure, by changing the salience of issues, or by being based on mistaken
beliefs endemic to the information source.

785

Officials have limited time and attention.”® Officials can knowingly or unknowingly bias their

decision-making if they fail to consult with a particular stakeholder. Most citizen groups have limited
means of reaching out to officials, but businesses can afford the most connected lobbyists, the largest
number of lobbyists, and to have their lobbyists working in more policy areas communing with many
officials at once. This gives them the most access to officials. Business interests can thereby get more of
the officials’ limited time.

Even if we take the most benign view of lobbying as merely providing information
and legislative support, these data suggest that, on many issues, policymakers hear
significantly more often from one side than another. While no single investment
leads predictably to any outcome, quantity and quality matter: To hire more and
more senior and connected people to be more places to make more and better
arguments on your behalf with more detail and build more and more high-impact
allies improves one’s chances. How much? It depends. But, on average, it is not
zero.”®®

There is even more opportunity for bias if officials dismiss a particular group views because they are not
seen as a “legitimate” stakeholder. For example, for years the Canadian Department of Fisheries and
Oceans seems to have strongly favoured the industrial fishing stakeholders over the views of scientists
and local fisherman. This factored into the decline of the East coast cod fisheries.”®’

Krishnakumar points out a fundamental problem with those that hold to the disclosure heuristic.
Repeated contact with lobbyists favouring one viewpoint has significant effects.

7% peter K. Enns et al, supra note 701 at 4.

Lee Drutman, supra note 174.
The department also discounted its own mandate to protect the fisheries. Laurel Sefton MacDowell, An
Environmental History of Canada (UBC Press, 2012) at 302.
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Legal scholarship on the subject of group polarization suggests that if an elected
official consults with a homogenous set of interest groups representing only one side
of an issue—whether because those interests contributed to his campaign or
because those interests share the official’s political ideology—then the public policy
generated by that official will become polarized, or skewed in an extreme direction,
because the official is hearing from a “limited ‘argument pool’”...”®

If the official only hears from pro-business lobbyists, she is likely to take on a business-friendly frame.
She will see the importance of policies that businesses like, like tax cuts, deficit reduction and business
subsidies; and start to doubt the efficacy of policies businesses dislike, like pollution restrictions,
business taxes, measures to reduce inequality, and policies to increase union membership.’®

Limited Arguments Can Lead to Epistemological Closure

This limited pool of viewpoints can create an informational framing bias that can interact with
officials associated with the same party and the increasingly ideologically sorted lobbyists on the same
side. It can lead to the consideration of such a narrow range of opinions and information sources that
the insulated group moves into epistemological closure and irrational extremes, unaware that their
information is biased.”® It is vital for good decision-making that officials hear from a wide range of views
and broad sources of information.

Lobbying Effects the Salience of Issues

Cotton and Déllis argue that even if neutral, the information provided by lobbyists is not a social
benefit that improves decision-making. Even unbiased information from lobbyists can lead to worse
policy, because it changes the salience of issues, focusing the policy-maker’s limited time on issues of
priority to the lobbyists rather than the wider public.”®* “Our results show that the reliance of
policymakers on informational lobbying to learn about issues can induce them to prioritize issues with

active lobbies.””®?

Framing Bias Favours the Dominant Special Interest Groups
Lobbying can also introduce framing biases with supposedly neutral information, if the
dominant special interests are consistently wrong in their information. For example, we know that

7% Anita S. Krishnakumar, supra note 493 at 541. She draws indirectly on John C. Turnere et al., “Rediscovering The

Social Group 142 (1987); Amiram Vinokur & Eugene Burnstein, Effects of Partially Shared Persuasive Arguments on
Group-Induced Shifts: A Group-Problem-Solving Approach” (1974)29 J. Personality & Soc. Psychol. 305, 306-07

8 An example of this kind of bias can be found in studies that show that when U.S. representatives take reduced
contributions from unions, they are less likely to speak about jobs and the related issues. The contributions help
set the agenda, and it is likely lobbying does the same thing. Peter K. Enns et al, supra note 701 at 24.

" Anita S. Krishnakumar, supra note 493 at 541.

7ot “[E]liminating special interest money from the political process is not sufficient to ensure that policymakers
implement the policies favored by their constituents. Unbiased informational lobbying, even in the absence of
money, can have detrimental effects on welfare.” Christopher S. Cotton & Arnaud Déllis, supra note 494 at 28; See
also, Richard L. Hall & Alan V. Deardorff, supra note 783 at 81.

792 Christopher S. Cotton & Arnaud Déllis, supra note 494 at 28.
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companies consistently overestimate the cost of environmental regulations, most often by at least

793
F

double, and often by a factor of 10. They also routinely underestimate the potential benefits. or

example, the U.S. Acid Rain Program was projected to cost $2.4 to 5 billion annually, but actually cost

only $836 million annually, while providing approximately $100 billion in annual health benefits.”*

In fact, there is evidence that the entire framing of the economy versus the environment is a
mistaken approach resulting from the industry and their lobbyists’ approach to the issue. As Arros and
Brownlee argue, “the economy is not a subset of the environment, nor is it separate from the
environment —instead, a strong and sustainable economy is ultimately dependent on healthy

7795

ecosystems. Moreover, according to the Porter Hypothesis, well-designed regulation actually benefit

the regulated firms by spurring innovation and reducing waste, thereby improving efficiency and

competitiveness; offsetting the initial cost of compliance.’”®

If the business world in general is operating
with a particular mistaken frame, then it is likely their lobbyists will be as well. The government would

be less susceptible to this framing bias if it gave less weight to the views of business lobbyists.

Even neutral information provided by lobbyists can end up biasing policy-making by allowing
business interests to monopolize officials’ time; limiting the range of opinions officials hear; polarizing
her views in a pro-business fashion; risking epistemological closure; changing the salience of issues, and
providing false information the lobbyists as a group mistakenly believe to be true.

The Information Provided by Lobbyists is Not Impartial

Several of the lobbyists | interviewed made the argument that they are merely providing neutral
information to officials, who then go on to make the policy decisions. Even if they were providing
unbiased information, the combination of access, framing, subsidization, and prioritization from
lobbying compounds to undermine this impartiality. These factors combine to pre-frame the
government’s policy options in favour of the preferences of the wealthy and business interests.
However, the framing effect is even stronger than this, because the information provided by lobbyists is
not impartial. There is good reason to believe that lobbyists further bias policy-decisions by pre-framing

797

the intellectual milieu and by providing misleading information.”’ Indeed, one lobbyist | interviewed

admitted that the information they provided was biased.

Businesses go to great lengths to fund think tanks and lobbyists to mould the intellectual

798

environment of political decision-makers.’® By repeating the same information and world view, they

are essentially advertising a particular policy approach, hoping that their preferred solutions will be at

799

the top of officials’ minds when it is time to make a decision.”” This advertising is designed to pre-frame

%3 pomme Arros & Michelle Brownlee, supra note 24 at 19.

Ibid at 12.

Ibid at 5.

7 Ibid.

7 peter K. Enns et al, supra note 701 at 6 & 30.
Lee Drutman, supra note 172 at 220.

Ibid at 36.
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the officials’ understanding, and there is little indication that it is more bound by truth than any other
form of advertising.

As previously discussed, businesses have high status and knowledge that is valuable to
government decision-makers.®® The businesses and their lobbyists control this relevant information and
deploy it strategically.®* Officials are inclined to trust business interests, but honest dealing is only one
of many strategies a lobbyist might pursue. Lopipero, Apollonio and Bero argue that interest groups will
misrepresent or withhold information when “the issue is perceived to be critical, and when accurate

802 fertel-Fernandez et al. found that

information does not support interest group preferences.
repeated contact with business interest groups led to Congressional staffers being less accurately
informed about the positions of their constituents on issues, indicating that the lobbyists are misleading

the staffers.®®

In the U.S., for example, the Asbestos Transparency Act was introduced by lobbyists in at least
17 states and became law in at least 11 states. This Asbestos Transparency Act was deceptively titled to
mislead legislators, citizens and opposing lobbyists, since it “didn’t help people exposed to asbestos. It
was written by corporations who wanted to make it harder for victims to recoup money.”** The
lobbyists further deceived legislators by providing what purported to be neutral experts to testify on
behalf of the legislation.

One man testified as an expert in 13 states to support [the] bill ... In several states,

lawmakers weren’t told that he was a member of the organization that wrote the

model legislation on behalf of the asbestos industry... **

Fisher, LeRoy and Mattera analyse a report by the American Legislative Exchange Council used

806

for lobbying, and find it relies on sub-par and misleading information.”” The tobacco lobbyists lied to

80 Andreas Dur, Patrick Bernhagen & David Marshall, supra note 433 at 4.

% Ibid.

802 Peggy Lopipero, Dorie E Apollonio & Lisa A Bero, “Interest Groups, Lobbying, and Deception: The Tobacco
Industry and Airline Smoking” (2007) 122:4 Polit Sci Q 635-656 at 655.

893 Their finding also applied to ideologically conservative groups that were aligned with business interests, and to
a lesser extent to other organized interest groups. “Through our observational analysis and survey experiment on
constituent communications, we have presented evidence consistent with the argument that when senior
Congressional staff come into contact with corporate or conservative interests, they are less likely to have an
accurate picture of what their constituents want.” Alexander Hertel-Fernandez, Matto Mildenberger & Leah C.
Stokes, supra note 32 at 16.

804 Rob O’Dell & Nick Penzenstadler, supra note 758.

5% Ibid.

8 “|nstead of relying on serious, peer-reviewed research, Rich States, Poor States proceeds to argue for the
powerful effect of taxes on business location on the basis of two kinds of claims: (1) unequivocal assertions with no
evidence or research whatever cited in support of them, and (2) simple correlations of the kind that Laffer
acknowledges are inadequate and often misleading.” Indeed, the “solutions” presented in Rich States, Poor States
would not only fail to increase state growth, but would also transfer more wealth to the already wealthy. Selling
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government for decades about the negative health effects of smoking and second hand smoke, about
the popularity of smoking restrictions — nationally and in key districts, by using astroturf groups to lobby
against the bans, by presenting biased studies, and by relying on bought-off “experts”.?%” Similarly,
George Bush (sr.) was convinced not to act at all on the issue of climate change due to misleading
information presented by “scientists” who were actually lobbyists working for the fossil fuel industry.?®
This only came to light twenty years later. The fossil fuel industry’s climate change denial campaigns is a
clear example of lobbying organizations willing to provide officials with blatantly false information.?*
They had great success with this campaign, sowing doubts about climate change and delaying any
substantial action to reign in carbon pollution for years, perhaps decades. So far, there have been few
repercussions for the deception, certainly they faced no repercussions from the deceived officials, and it
is doubtful any repercussions will ever cost as much as the deception saved them. In delaying action on
carbon pollution they have reaped enormous profits.

Overall, lobbyists appear quite willing to hide information or to present sub-par information as
fact, particularly if it is bolstered by their pre-constructed intellectual framework.?"® The argument that
lobbyists provide neutral information is also undermined by the evidence that lobbyists are selected
primarily for their connections rather than their expertise.®"* If the primary goal was the provision of
information, one would expect that lobbyists would be primarily selected for their expertise, since that
would be the primary value they are providing. Clearly, that is secondary to their social connections,
which give them access to and emotional influence over officials. In his study, Retnasaba concluded that
over a five year period the hiring of lobbyists became increasing related to dependency corruption and
increasingly unrelated to providing information and improving communication.®*

Snake Oil to the States: The American Legislative Exchange Council’s Flawed Prescriptions for Prosperity | Good
Jobs First, by Peter Fisher, Greg LeRoy & Philip Mattera (Good Jobs First and The lowa Policy Project, 2012) at 16.
807 Peggy Lopipero, Dorie E. Apollonio & Lisa A. Bero, “Interest Groups, Lobbying, and Deception”, supra note 802
at 654; Naomi Oreskes & Erik M. Conway, supra note 35 c 5; Neil Francey & Simon Chapman, “‘Operation
Berkshire’: the international tobacco companies’ conspiracy” (2000) 321:7257 BMJ 371-374 at 374. Numerous
executives also committed perjury in their testimony to congress.

8% Naomi Oreskes & Erik M. Conway, supra note 35 c Introduction.

Jordi Xifra, supra note 418 at 284; Shannon Hall, supra note 35; Dan Bacher, “Western States Petroleum
Association’s Astroturf Campaign Exposed!”, (12 December 2014), online: San Franc Bay Area Indep Media Cent
<https://www.indybay.org/newsitems/2014/12/12/18765457.php>; Union of Concerned Scientists, “How Fossil
Fuel Lobbyists Used ‘Astroturf’ Front Groups to Confuse the Public”, (11 October 2017), online: Union Concerned
Sci <https://www.ucsusa.org/using-astroturf-front-groups-hide-fossil-fuel-lobbying-efforts>; Kathy Mulvey & Seth
Shulman, supra note 32 at 12, 16, 22, 27; For a description of the false science and the denial publicity campaign
see also, John Cook et al, supra note 30 at 4.

810 “[Tlhe fact that interest groups possess accurate information does not mean that they will reveal it. For
example, the tobacco industry did not make public the results of its surveys that found support for airline smoking
bans. ... Our research suggests that commitment to an extensive information-gathering and lobbying campaign
should not be viewed as a signal that interest groups are presenting credible information.” They point out that the
tobacco industry long hid the cancer risks of smoking, and later of second-hand smoke, even while lobbying against
smoking bans Peggy Lopipero, Dorie E. Apollonio & Lisa A. Bero, “Interest Groups, Lobbying, and Deception”, supra
note 802 at 655; Naomi Oreskes & Erik M. Conway, supra note 35 ¢ Conclusion; Kevin Grandia, supra note 35.

81t Timothy M. LaPira & Herschel F. Thomas, supra note 105 at 19.

Gajan Retnasaba, supra note 278 s l1l.4.
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Lobbyists have a relatively free hand to frame the issues in low information, low salience,
peripheral environments, where officials have few other sources of information or where the officials
are predisposed to agree with the lobbyists’ priorities.®'> Moreover, even in highly salient areas,
organizations can avoid blowback from deceiving officials if they merely omit some alternatives,
emphasize certain aspects, and otherwise subtly sculpt the information. Organizations can also use third
parties like consultant lobbyists, think tanks and astroturf campaigns to lie more directly. As Retnasaba
suggests, one purpose of spinning off these activities is to increase deniability and create a third party to
diffuse and take the blame.®"*

In theory, any lobbying group could deploy these misleading tactics; however, they are easier to
deploy by small cohesive groups that are convinced the tactics are justified by the lobbying ends. This is
easier to accomplish in businesses, where the profit motive weighs in on the scales of ethical decisions,
and where only a small group of people have to approve of the lobbying tactics.

The Connection between Framing Bias and Political Polarization

Political polarization can be a result of genuine split of the electorate regarding values and
policies. However, it is also a problem of limited information framing. The polarized political sides are
receiving disparate sources of information that frame events so as to accentuate the political differences
of the population. This appears to be a prime source of the political polarization in the U.S. (and to a
lesser extent, Canada), where the right and left-wing are operating in increasingly separate media
environments. In the U.S., the situation is worse on the right, where the media information is

particularly subject to epistemological closure, manipulation, and counter-factual beliefs.®"

Undoubtedly, this large-scale society-wide framing bias affects officials and lobbyists; as well as
the four pressures they operate within. The political context, citizens’ passion and policies’ popularity
are heavily affected by the information sources the population relies upon. It is widely contended that
the epistemological closure now hurts the Republican Party’s ability to govern and form realistic
policies.®'® Think tanks, lobbyists, wealthy donors, officials, party members, and shadow political party
members both feed into this information framing through actions, donations and advertising campaigns,
and are in turn affected by it.

3 Graham et al.’s study found that Canadian lobbying is dominated by the wealthy and by corporate interests.

They argue that the lobbyists’ influence over the flow of information to officials can systematically distort
communication and decision-making, and this is visible in Canada’s pro-oil industry policies. Nicolas Graham,
William K Carroll & David Chen, supra note 2 at 51.

814 Gajan Retnasaba, supra note 278 s lll.1.

81> Partisanship, Propaganda, and Disinformation: Online Media and the 2016 U.S. Presidential Election., by Yochai
Benkler et al (Cambridge, Massachusetts: Berkman Klein Center for Internet & Society at Harvard University, 2017)
at 128; Lauren Feldman et al, “Climate on Cable: The Nature and Impact of Global Warming Coverage on Fox News,
CNN, and MSNBC” (2011) 17:1 Int J Press 3—31 at 21.

816 “They Don’t Give a Damn about Governing” Conservative Media’s Influence on the Republican Party, by Jackie
Calmes, Discussion Paper Series #D-96 (Shorenstein Center on Media, Politics and Public Policy, 2015) at 23.
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Indeed, Fox News was created and managed explicitly as a form of continuous political
campaigning for right-wing politicians, yet it has also begun to restrict the decision space the politicians
can operate within.®"” “Republicans originally thought that Fox worked for us... Now we’re discovering

818 The larger framing bias of the political polarization has become an

that we work for Fox.
environment that well financed business lobbyists work within, as they further frame specific issues and
political debates for officials. It is highly probable that lobbying and the wider support structure of think
tanks and financiers are intimately tied to the phenomenon of political polarization and society-wide
framing, through their attempts to create a favourable information environment for their lobbying and

political activities.

Framing the debate to curtail the available choices officials consider is also part of the strength
of the shadow political party.

[Blecause of its massive scale, tight integration, ramified organizational reach, and
close intertwining with the GOP at all levels, the Koch network exerts a strong
gravitational pull on many Republican candidates and officeholders, re-setting the

range of economic issues and policy alternatives to which they are responsive.®™

The lobbyists’ ability to access and set the agenda, to frame information through this access and
the legislative subsidy, to bias with even impartial information, to deploy deliberately misleading
information, and to operate with and within the partisan polarization, would not be so effective if
governmental capacity had not declined.

Government Capacity Decline Strengthens the Framing Bias

As discussed previously, there has been a marked decline in government capacity over the last
thirty years, particularly in the U.S., but also in Canada.?*° “Congress is receiving unprecedented
amounts of information and outside pressure while the capacity of congressional staffs has declined.”®*!
This capacity cutting was and continues to be a deliberate attempt to shape governance. It makes
government more receptive to lobbying and it helps lock in the agenda from future change.

Some governmental capacity loss, from cuts or a failure to invest in needed new capacity, was
undoubtedly due to short-sighted efforts to save money. Often, though, the savings were merely a
rhetorical device. By cutting capacity, high-level officials gain more control over information flow, and
thereby more influence over the policy process and other officials.®2 They may do this to prevent a

87 “How Roger Ailes Built the Fox News Fear Factory” Roll Stone (9 June 2011), online:

<http://www.rollingstone.com/politics/news/how-roger-ailes-built-the-fox-news-fear-factory-20110525>; See
also, Jackie Calmes, supra note 816 at 5.

18 hote 817.

Theda Skocpol & Alexander Hertel-Fernandez, supra note 28 at 4.

See, for example, Chris Mooney, supra note 221 at 4.

Kathy Goldschmidt, supra note 219 at 8.

Chris Mooney, supra note 221 at 3.

819
820,
821
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neutral source of information from contradicting a pet project or policy goal, or to prevent momentum

823

towards a policy change they oppose.®” For example, the staff size of U.S. Congress was slashed under

Newt Gingrich as a deliberate move to make Congress more compliant to his leadership.®**

This sort of capacity cutting is a means of favouring type iii influence, while disguising it as type v
influence. It helps lock officials who might otherwise disagree in to the same agenda. Bachrach and Bartz
argue that,

power is also exercised when A devotes his energies to creating or reinforcing social
and political values and institutional practices that limit the scope of the political
process to public consideration of only those issues which are comparatively
innocuous to A. To the extent that A succeeds in doing this, B is prevented, for all
practical purposes, from bringing to the fore any issues that might in their

resolutions be seriously detrimental to A’s set of preferences.®®

Capacity Cutting Makes Government More Receptive to Lobbying

Officials also appear to cut government capacity as a deliberate means to make government
more receptive to special interests, by forcing it into a supplicatory position where it has to rely on
lobbyists to provide information.®”° This is beneficial to the officials aligned with special interest groups
that dominate lobbying, as it strengthens these lobbyists and weakens countervailing pressures. It
allows officials to frame the issue using the lobbyists’ information without having to worry about a
neutral government-approved source undermining the framing. This grants lobbyists more influence in
framing policy-making decisions, and can form a backbone for regulatory capture. It also allows the
officials to paint the opposing sources of information as partisan, since the internal neutral sources have
been expurgated. This manoeuvre is particularly effective when a lobbyist’s goal is not supported by the
best available information.

A good example is the Trump administration. Since 2017, the administration has undermined
government capabilities, seemingly deliberately using the capacity cutting strategy to make the
government ever more reliant on lobbyists when making policy decisions.?”’

83 Althea Manasan, “How Ottawa’s restrictions on government scientists affect Canadians”, (20 May 2015), online:

CBC News <http://www.cbc.ca/news/technology/fag-the-issues-around-muzzling-government-scientists-
1.3079537>.

824 Kathy Goldschmidt, supra note 219 at 8; Chris Mooney, supra note 221 at 3.

Quoting Bachrach and Bartz (1962, p. 948). David Lowery, “Lobbying influence”, supra note 497 at 7.

Chris Mooney, supra note 221 at 4.

For example, see A Disgraceful Milestone: Trump’s 3,000 Conflicts of Interest, by Citizens for Responsibility and
Ethics in Washington, www.citizensforethics.org (Citizens for Responsibility and Ethics in Washington, 2020);
Charlie May, “With the help of industry insiders and lobbyists, Scott Pruitt is rapidly changing the EPA”, (2 July
2017), online: Salon <http://www.salon.com/2017/07/02/with-the-help-of-industry-insiders-and-lobbyists-scott-
pruitt-is-rapidly-changing-the-epa/>; Jonathan Chait, “Trump, DeVos, and the Creation of an American Oligarchy”,

825
826
827
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The process has six components. (1) The White House’s consistent use of untruths and lies
undermines trust in its statements, undercutting government as a valid source of information and
thereby providing lobbyists with more power to frame policy debates.??® (2) The deliberate
understaffing of government departments and political positions reduces the government’s internal
capabilities, preventing new regulation, enforcing the status quo, and further reducing the government’s
ability to provide information to senior government officials and legislators. (3) The appointment of
senior (and junior) officials, who are unqualified or philosophically opposed to the mission of their

829 This creates a situation where the

departments, weakens and demoralizes these departments.
departments are not responsive to their public role, lack the competency to alter the status quo, and are
vulnerable to exploitation by the department heads and the special interests the heads favour.®* (4)
Many of these department heads explicitly seek the advice of lobbyists and enact their preferred
policies while disregarding the findings and opinions of the department’s staff, thus corrupting the very

81 (5) The Trump administration created a norm of disregarding ethical

832

reason these departments exist.

norms, normal procedure and the preferences and well-being of the public. ®*“ (6) The administration

(31 August 2017), online: Dly Intell <http://nymag.com/daily/intelligencer/2017/08/trump-devos-and-the-
creation-of-an-american-oligarchy.html>.

828 Trump has said an astounding number of lies and untruths while in office. It is hard to imagine anyone having
more indifference to truth. As of June 2019, he had made over 5,000 false statements. Daniel Dale, “Donald Trump
has now said more than 5,000 false things as president | The Star”, (5 June 2019), online: thestar.com
<https://www.thestar.com/news/world/analysis/2019/06/05/donald-trump-has-now-said-more-than-5000-false-
claims-as-president.html>.

829 “Environmental Protection Agency director Scott Pruitt has secretly worked in concert with oil and gas lobbyists
in the past ... [t]he landing team at the Department of Energy was headed by a lobbyist for Koch Industries.”
Jonathan Chait, supra note 827.

80 ror Example, Tom Price, the head of the Department of Health and Human Services, is a doctor closely tied to
the medical lobby. He instituted a number of low-profile decisions that have consistently ratcheted up Medicare
payments for doctors. Ibid; See also, Molly Hensley-Clancy, “Betsy DeVos Picked A Student Loan CEO To Run The
Student Loan System”, (20 June 2017), online: BuzzFeed <https://www.buzzfeed.com/mollyhensleyclancy/betsy-
devos-picked-a-student-loan-ceo-to-manage-your>; Michael Stratford, “Trump administration selects former
DeVry official to lead college enforcement unit”, (30 June 2017), online: POLITICO <http://politi.co/2x536uQ>.

81 “DeVos has turned her department [of Education] over to the for-profit college industry, which has used its
power to protect its own rackets. One ruling allowing lenders to recover more money from indebted students was
issued by Taylor Hansen, a DeVos aide and former lobbyist for the for-profit industry. DeVos’s special assistant is
Robert Eitel, the chief compliance officer at a for-profit institution facing multiple investigations for deceptive
practices. She has selected A. Wayne Johnson, the CEO of a student-loan company, to run the department’s
student loan program. The Department’s General Counsel, Carlos Mufiiz, is a consultant who has worked for a for-
profit institution that is also facing multiple state investigations for misconduct. This week, she appointed Julian
Schmoke, Jr. to run the Student Aid Enforcement Unit, which the Obama administration created to expose and halt
fraud by colleges and universities. Schmoke comes directly from DeVry University, which last year had to pay $100
million over its misleading practices.” Jonathan Chait, supra note 827; See also, Molly Hensley-Clancy, supra note
830; Michael Stratford, supra note 830.

82 For example, the Trump administration has been cutting capacity at the EPA, while bypassing the civil servants,
instead relying on external lobbyists. This is a deliberate tactic to favour the polluting industries and increase the
amount of allowed pollution. In doing so, it has disregarded the relevant scientific evidence and popular opinion.
Charlie May, supra note 827; David Roberts, “Scott Pruitt is Dismantling EPA in Secret for the same Reason the
GOP Health Care Bill was Secret”, (14 August 2017), online: Vox <https://www.vox.com/energy-and-
environment/2017/8/14/16142150/scott-pruitt-epa-secrecy-republican>.
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shows no interest in doing the hard work to research and form good policy.®** Instead it seems intent on
outsourcing policy creation, regardless of the soundness, popularity, or even legality of the resulting
policy.®** These factors drive competent bureaucrats out, give lobbyists exceptional leeway, and are
likely to weaken the government’s overall resistance to future lobbying pressure. We will look at a
detailed example of this process in Chapter 3, in our discussion of the EPA (Environmental Protection
Agency) under the Trump administration.

Capacity Cutting Locks in the Agenda from Future Change
Mooney argues that officials can also cut information capacity as a means of setting the future

835

agenda.”” This helps lock future officials into present decisions-making frameworks, by decreasing their

86 |t takes time and active efforts to rebuild lost

access to future potentially contradictory information.
capacity, assuming future officials are aware of the loss. They might not even know how much they no
longer know. In the meantime, future officials will be forced to rely on external sources of information.
This will advantage the organizations that lobby more, especially in areas of low salience. So, business
interests are likely to benefit the most. Institutional capacity cutting is a method to incorporate framing
bias into government decision-making. It is an exercise of power over both the present and future

agendas.

In summation, framing bias is a subtle but substantial threat to good governance. It leaves
politicians and other officials more reliant on lobbyists. It narrows the official’s decision space and limits
their ability to evaluate the full range of policy options.®*” This framing bias favours business interests;
they have the resources to spend on the building the intellectual milieu to support the frame, they do
the vast majority of the lobbying, and they have more control over specialized information. The bias is
evident in much of the recent U.S. federal regulatory decisions. This framing bias in favour of business
interests appears to be operating in Canadian lobbying and governance as well, albeit less blatantly.®*®

83 For example, this tax proposal is both short and vague. The New York Times, “Read President Trump’s Tax

Proposal”, (27 September 2017), online: N 4 Times
<https://www.nytimes.com/interactive/2017/09/27/us/politics/document-Read-President-Trump-s-Tax-
Proposal.html>.

8% For example, President Trump allowed three members of Mar-a-Lago to essentially run the Veterans Affairs
department in secret, despite their lack of experience or formal (and legal) government position. Their
qualifications seemed to be that they wanted to do it, lobbied him, were members of his club, and showed loyalty
by staying members after he doubled the membership fee upon becoming President. Bess Levin, “Three of
Trump’s Mar-a-Lago Buddies Are Secretly Running the V.A.”, (8 August 2018), online: Vanity Fair
<https://www.vanityfair.com/news/2018/08/three-of-trumps-mar-a-lago-buddies-are-secretly-running-the-va>.
83 Chris Mooney, supra note 221 at 4.

5 Ibid.

87 Lawrence Lessig, supra note 273 at 145.

838 Thompson & Stanbury point out that many Canadian interests are excluded from effective representation, and
are not heard. Their work is from 1979, but there is little reason to believe the situation in Ottawa is substantially
different. “[W]e would conclude that legitimate, wealthy, coherent interests, having multiple sources of access to
the legislative process, would tend to be much more influential than less legitimate, poor, diffuse interests, having
few sources of access to the legislative process.” Fred Thompson & W. T. Stanbury, supra note 2 at 48; See, for
example, Maclean’s, supra note 42. Harper also exercised this sort of agenda setting framing bias quite
deliberately, through targeted budget cuts and the muzzling of science research related to climate change.

179



Chapter 3 - The Six Concerns about Lobbying Dan Gold

Concern IV: Lobbying Increases Inequality

Economic inequality is increasing. This appears to be intimately connected to lobbying, through
the following steps. As we have discussed, (A) lobbying favours the opinions of the wealthy; and (A2)
shuts out the opinions of the marginalized; (B) the political priorities of the wealthy differ from those of
the general population; (C) just as the political priorities of lobbyists differ from those of the public; (D)
there is an alignment gap between government decisions and public priorities, that favours the
preferences of the wealthy; and (E) this alignment gap is partly a result of lobbying.

This section adds two findings that enhance our understanding of the link between lobbying and
inequality: (F) the wealthy oppose policies that would decrease inequality; (G) lobbying increases
inequality by advancing the priorities of the wealthy; and (G2) then passing policies that reward the
wealthy with more income that can be funnelled back into lobbying. Thus lobbying both increases and is
increased by inequality, in a vicious spiral.

Inequality is increasing

Economic inequality has been increasing.®**

In the U.S., real wages have stagnated in the last
two decades for the large majority of Americans, while the income of the top 0.1% has increased
600%.2° Wealth inequality is even starker; in the U.S., already by 1998 the top 1% of the population had
greater assets than the bottom 90%, and disparity has increased since then.®** According to one metric,
in the U.S. the top 1% controls about 40% of the wealth, and 46% of the financial resources (net worth

minus net equity in the primary residence).?*?

Economic inequality has reached such heights that commentators have declared a
new gilded age. Although real wages have stagnated in the last two decades for a
significant majority of Americans, the income of the top .1% of the population has
increased by 600%. In the 1990s, for example, the real median wages of CEOs

increased over 60%, and in 2004 a new record was reached: The ratio of CEO

89 causes and Consequences of Income Inequality: A Global Perspective, by Era Dabla-Norris et al (IMF, 2015).

840 Timothy K. Kuhner, supra note 51 at 5.

Some measurements of wealth come to slightly different conclusions about the distribution between the top 10
and 1 percent versus the rest of the population. However, they all show a marked increase in favour of the wealthy
over the last few decades. /bid.

82 \Wolff argues, “FR [Financial Resources] is a more liquid concept than marketable wealth, since one's home is
difficult to convert into cash in the short term. Moreover, primary homes also serve a consumption purpose
besides acting as a store of value. FR represents what a household can draw down without lowering its standard of
living, and thus excludes homes (and vehicles)”. Household Wealth Trends in the United States, 1962 to 2016: Has
Middle Class Wealth Recovered?, Working Paper, by Edward N Wolff, National Bureau of Economic Research,
Working Paper 24085 (National Bureau of Economic Research, 2017) at 6, 9 & 10.

841
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compensation to that of the average U.S. worker [became] the highest in recorded

history.?*

This unequal growth is visible all the way up the income scale: the income and wealth of the top 10%
has pulled away from the remaining 90%; and the top 1% has pulled away from the rest of the 10%; and
within the 1%, more money has flowed to the top 0.1%, and the same is true for the 0.001%. The
increasingly rich have increasingly more.

Figure 1 shows the enormous gain in the income of the wealthiest 0.001% of Americans over the
last 35 years. They have captured virtually all the economic gains from the increase in productivity

during this period.

Figure 1: U.S. Income Growth Distribution, Poor and Middle Class vs. Top 0.001%, 1980 vs. 2014 844
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Inequality in Canada

Inequality is not as pervasive in Canada, due to differences in the political system, culture,
higher tax rates and more extensive social safety net. Yet, the same trend is apparent in Canada,
Australia and the U.K.

843 Timothy K. Kuhner, supra note 51 at 2360.

Source: Thomas Piketty, Emmanuel Saez and Gabriel Zucman; Jessia Ma and Stuart A. Thompson. David
Leonhardt, “Our Broken Economy, in One Simple Chart”, N Y Times (7 August 2017), online:
<https://www.nytimes.com/interactive/2017/08/07/opinion/leonhardt-income-inequality.html>.

844
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Figure 2: Income Inequality in Canada, U.S., U.K. and Australia, 1910-2010 845
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“By 2007, the richest 0.1% of Canadians held 5.5% of total income in Canada, more than double their
7846

share in early-1980s.

Table 9: Percent Share of Total Income to the Top in Canada (incl. capital gains), 1982 vs. 2007 847

Top 10% Top 5% Top 1% Top0.5% | Top0.1% | Top 0.01%
1982 34.0% 21.7% 8.3% 5.7% 25% 1.1%
2007 42.5 % 30.6 % 15.7 % 12.0% 6.5% 31%
Increase, 1982 to 2007 125% 141% 189% 211% 260% 282%

In 2010, the top 1% of Canadian made about $200,000 a year, the top 0.1% $700,000 a year, and the top
0.01% $2.6 million a year. The average compensation package among the top 100 Canadian CEOs came

to $7.7 million in 2011. In comparison, the average Canadian’s income was $38,700 a year.?*®

845

John Cassidy, “Piketty’s Inequality Story

in Six Charts”

New Yorker (26 March 2014), online:

<https://www.newyorker.com/news/john-cassidy/pikettys-inequality-story-in-six-charts>; extracted from, Thomas
Piketty, Capital in the Twenty-First Century, translated by Arthur Goldhammer (Harvard University Press, 2017).

846

2010) at 12.
87 Erom ibid at 13.

88 cBC News, supra note 724.

The Rise of Canada’s Richest 1%, by Armine Yalnizyan (Ottawa, Ontario: Canadian Centre for Policy Alternatives,
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Figure 3: Canadian Income Comparison 2010/2011 849
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Return on Capital Exceeding the Returns on Labour
Piketty, in his landmark work Capital in the Twenty-First Century®®, argues that this growth in

inequality is worldwide phenomenon and a return to historical trends, where the returns on capital

851

outperformed those of labour.®" The mid-nineteenth century was a historical exception, where growth

was high and the return on labour exceeded the return on capital, largely “as a consequence of war and

of policies adopted to cope with the shocks of war”.?>?. Piketty suggests that this trend has been

reversed. This reversal — this increase in inequality — is a result of deliberate policy decisions.?>®
Inequality will continue to increase unless governments enact aggressive policies to turn things

around.®**

9 Ibid.

8% Thomas Piketty, supra note 845.
Ibid at 571.

#2 Ibid at 20.

83 Joseph E. Stiglitz, supra note 24 at 5.
Ibid at 14.
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Figure 4: World Return on Capital vs. Growth Rate, Antiquity-2010 855
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This rise in inequality is disconcerting, and there is good evidence that inequality is damaging to

economic growth and democracy, as is discussed in Chapter 6.%°

F: The Wealthy Oppose Policies that Would Decrease Inequality

We have already covered in the previous section how the policy preferences of the wealthy
differ from those of the rest of the population. This includes an opposition to policies that would
ameliorate inequality. In general, “the wealthy oppose government action to redistribute income or
wealth.”®’

Social welfare programs are an essential part of reducing inequality and poverty. Page et al.

conclude that the wealthy are much more concerned about budget deficits, and much more disposed

858

towards cutting social welfare programs, particularly Social Security and health care.®”® They are also

less willing to support job and income programs, and tax-financed healthcare.

3 John Cassidy, supra note 845.

See Chapter 6 — A Normative Framework for Evaluating Lobbying Regulations: Inequality and Lobbying:
Economic Inequality is a Risk to Democracy, p. 379. Lawrence Ezrow, “Do economic inequality and political
inequality go together?”, Wash Post (5 April 2015), online: <http://www.washingtonpost.com/blogs/monkey-
cage/wp/2015/04/05/do-economic-inequality-and-political-inequality-go-together/>; Larry M. Bartels, supra note
738; Joseph E. Stiglitz, supra note 38 cs 5, The evisceration of our democracy; Richard Wilkinson & Kate Pickett,
The Inner Level: How More Equal Societies Reduce Stress, Restore Sanity and Improve Everyone’s Well-Being
(Penguin, 2019) c The misconception of meritocracy.

:z; Benjamin I. Page, Larry M. Bartels & Jason Seawright, supra note 707 at 67.

Ibid.
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While they express concern about economic inequality, they oppose all government action that
would actually reduce inequality, including raising estate taxes, raising taxes on high-income people, and
proving more support to broad education programs. At the minimum, reducing inequality will require
reigning in the market, particularly the self-destructive aspects of poorly regulated capitalism, such as
those that led to the savings and loans crisis, the 2008 financial crisis, and the Deepwater Horizon
disaster. Yet, the wealthy also oppose reigning in the market, being “significantly less favorable to
increasing government regulation of Wall Street firms, the health care industry, small business, and

especially big corporations.”®?*

It is common for the wealthy and business interests to lobby against anti-poverty programs,
against raising the minimum wage, against limits on exposure to carcinogens, against regulations on
exploitative lending practices, in favour of laws restricting the consumers’ and employees’ right to go to
court, and in favour of lax environmental standards, particularly in lower class neighbourhoods. All of
these positions shift costs and risks to the poor and off the wealthy. They reduce the standard of living
and opportunities to advance for the disadvantaged. They increase inequality and the outcome of
inequality: a growing disparity in life quality.

The wealthy have the lobbying power to press their concerns; most of the rest of society,
particularly the marginalized, lack the countervailing interest group pressure.

There is an old Washington adage ... “If you’re not at the table, you’re on the menu.”
When business groups crowd the table and representatives of the less privileged are
few and far between, it’s easy to see how the less privileged are going to wind up on
the menu..., while the business groups and the rich get lower taxes and more
freedom to operate as they see fit. Arguably, this basic principle explains much of
what’s been happening in Washington for decades, especially as the amount of

business lobbying has exploded.?®°

G: Lobbying Increases Inequality by Advancing the Priorities of the Wealthy

Inequality has increased. Lobbying favours the wealthy, who oppose policies to reduce
inequality. There is a representation alignment gap in favour of the policies the wealthy prefer, and this
gap is a result of lobbying. Thus lobbying increases inequality. Indeed, there are some works that show
the American lobbying system is an important source of inequality.®**

Since the wealthy tend to disfavour government actions that curtails economic inequality, it is
not surprising that lobbying as a whole tends both to prevent policies that would decrease inequality,

9 Ibid.
80 | ee Drutman, supra note 670.

81 David C Kimball et al, supra note 627 at 8.

185



Chapter 3 - The Six Concerns about Lobbying Dan Gold

and to support policies that increase inequality.®* Jacobs and Myers note that “several political
scientists have commented on how veto groups blocked policies that would have decreased this

7863

acceleration in inequality”®>> At the same time, increased inequality alienates people, discourages them

from participating in politics, further entrenching the lobbying strength of the wealthy, and leading to

more inequality.®®*

Business lobbying can be understood in this framework. We have already covered how
businesses profit from lobbying through tax reductions and rent seeking.?® These policies also increase
inequality. Rent seeking transfers wealth from the general public to the rent extractor. Around 80% of

8 The tax cuts also

corporate tax cuts go to the wealthy shareholders, directly (60%) or indirectly (20%).
reduce the government’s revenue, decreasing its ability to regulate the economy and maintain the social
safety net. It is not a coincidence that the rise of lobbying over the last forty years has been matched
with a rise in inequality and a decline in public assets (despite the increasing market value of publicly

held land).?’

82 peter K. Enns et al, supra note 701 at 29.

David Jacobs & Lindsey Myers, supra note 681 at 770.

84 “As the estimates suggest, an increase in income inequality by a standard deviation will trigger a reduction to
electoral participation by one third of a standard deviation which itself will lead to a further increase in income
inequality of around 10 percent of a standard deviation. This highlights John Stuart Mill’s argument (Mill, 1861)
that unless there is a proportional representation of all people, the government will serve the interests of a
privileged minority.” | Theodossiou & A Zangelidis, “Inequality and Participative Democracy. A Self-Reinforcing
Mechanism” (2018) n/a:n/a Rev Income Wealth, online:
<https://onlinelibrary.wiley.com/doi/abs/10.1111/roiw.12401> s 5.2.

86> Joseph E. Stiglitz, supra note 24 at 7.

Top executives are often granted large stock options, so they are part of this small group of large shareholders,
the 0.1%. How TPC Distributes the Corporate Income Tax, by James R Nunns (Urban Institute and Urban - Brookings
Tax Policy Center, 2017) at 15.

#7 For an account of the increase in worldwide inequality and decline in public assets, see World Inequality Report
2018, by Facundo Alvaredo et al (World Inequality Lab, 2017) at 14. Lobbying for the privatization of public assets
is an important part of the story of decreasing public assets.
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Figure 5: Private vs. Public Capital in Rich Countries, 1970-2016 858
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Business lobbying also contributes to financial deregulation and weakening unions. Jacobs and
Myers’ study concluded that these changes are the two main sources for the unprecedented U.S.
expansion in economic inequality.869

The lobbying influence of the wealthy in the U.S. appears to be a significant source of recent
policy failures that increased inequality. The 2008 financial crisis and the subsequent slow recovery from
the great recession are direct consequences of the government following the policy preferences and
lobbying of the wealthy over those of the general population.?” The crash and subsequent recovery
significantly increased American inequality. Ten years after, and the bottom 50% had not even
recovered to where they were, while the wealth and percentage share of the wealth of both the

%% Ibid.

¥ David Jacobs & Lindsey Myers, supra note 681 at 769.

In the U.S., these preferences included the deregulation of the financial industry, the bail-out of the banks, the
refusal to nationalize the failed banks, the payment of bankrupt banker’s bonuses, the reluctance to bailout home
owners, the reluctance to criminally charge financial actors even in cases of blatant wrong-doing, the unwise focus
on balance budgets and deficit reductions during a recession, and the value placed on keeping inflation low instead
of increasing employment. See Joseph E. Stiglitz, supra note 38 cs 5 & 2.

870

187



Chapter 3 - The Six Concerns about Lobbying Dan Gold

penultimate 9 % and top 1% increased significantly.?’* It is quite likely that the economic effects of

Covid-19 will again increase inequality by knocking the legs out from those in the middle and lower
classes.

Table 10: U.S. Wealth Distribution through Financial Crisis to Recovery, 2004-2018 872

Income Group 2004 2009* 2018

Tob 1% 13.62 17.78 31.08
p 1% 27.2% 29.0% 31.5%

Penultimate 9% (90 to 99%) 18.14 24.82 38.17
36.3% 40.5% 38.7%

Middle (50 to 90%) 17.04 18.60 28.25
34.1% 30.4% 28.7%

Bottom 50% 1.22 0.03 1.10
2.4% 0.05% 1.1%

Wealth In S trillions; Colour highlights plurality/majority position.
* Low point of wealth from the 2008 financial crisis

G2: Policies That Reward the Wealthy with More Income That Can Be Funnelled Back into Lobbying
The growth in Inequality appears to be both a cause of and a result of the growth in lobbying.?”

The relationship between economic and political inequality is mutually reinforcing:
greater political traction for the wealthy leads to public policies favorable to the
wealthy, which leads to greater economic inequality, which in turn leads to greater
political inequality, and so on. Tighter regulations on money in politics could stop this
cycle, but those regulations are harder and harder to pass as wealthy interests
become more entrenched in the political process.?”*

This feedback loop is becoming ever tighter, ever more focused on the wealthiest fraction of a percent.
Table 10 demonstrates how wealth is moving upwards in the U.S. Canada is not experiencing as extreme

a level of inequality, but the same patterns are visible in lobbying and the trend towards increased
inequality.

Lobbying is a significant contributing factor to the growth of inequality, and a means by which
those who have more power in the private market can leverage that wealth to acquire disproportionate
power in the public sphere, undermining the political equality that is foundational to democracy.?’”® The

¥! The Federal Reserve, “The Fed - Distribution: Distribution of Household Wealth in the U.S. since 1989”, (22

March 2019), online: Fed Reserve <https://www.federalreserve.gov/releases/z1/dataviz/dfa/distribute/chart/>.
82 The wealth of the bottom 50% went from $1.22 trillion in 2004 to $0.47 trillion during the crash, to $1.1 trillion

in 2018. The wealth of the top 1% went from $13.6 trillion to $14.15 trillion to $31.1 trillion over the same period.
Ibid.

873 Timothy K. Kuhner, supra note 51 at 2360.
% Ibid.

87> Joseph E. Stiglitz, supra note 24 at 13.
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increasingly disproportionate influence of the wealthy exercised through the lobbying system is a
disconcerting break with the principles of fair representation and democracy.

Concern V: Lobbying Favours the Legislative Status Quo
There is a status quo bias in all areas of governance. Building consensus for legislative change is

876

hard, and long periods of stasis followed by dramatic change appear to be the norm.*”> Baumgartner et

al. found that the status quo generally wins on legislative issues, with 60% of the lobbied upon issues

877
d.

they followed in the U.S. not changing over the study’s four year perio U.S. studies have shown that

the status quo bias is enhanced by the effects of lobbying.?’®

Lobbying helps lock-in the status quo directly and indirectly, having a more narrow effect in low
salience areas, and a two sided effect overall, increasing the churn in low salience areas while
decreasing the passage of large-scale legislation.

Maintaining the Status Quo Directly
A substantial portion of interest group lobbying is devoted to maintaining the status quo by

exercising vetogates and using “negative, blocking activities”®”

. Most lobbyists represent business
interests, and business groups are disproportionately likely to lobby for the legislative status quo in large
salient issues, while pushing for changes in low salience areas that provide private benefits.®*° These
businesses that employ the most lobbyists are dominant within the current political system. They like

the status quo and tend to see large-scale legislative change as a risk.®!

The most highly rated reason was that companies need to be in Washington “to
protect the company against changes in government policy (or other government
actions) that could be harmful.” On the average, lobbyists rated this a 6.2 out of 7.
Notably, not a single lobbyist ... rated it below a 4 ... In other words, the most
important reason for lobbying is preserving the status quo.®*?

There is an additional reason and means by which their lobbying works to lock in the status quo;

businesses tend to support the current incumbents, because these politicians have a track record of

being able to deliver.®®

¥ Frank R. Baumgartner et al, supra note 59 at 45.

Ibid at 242.

Brian Kelleher Richter, supra note 594 at 895; Also hypothesized in Lobbyists as Imperfect Agents: Implications
for Public Policy in a Pluralist System, SSRN Scholarly Paper, by Matthew Stephenson & Howell E Jackson,
papers.ssrn.com, SSRN Scholarly Paper ID 1331503 (Rochester, NY: Social Science Research Network, 2009) at 4.

9 Richard A. Smith, supra note 216 at 110.

Matt Grossmann, “Interest group influence on US policy change”, supra note 599 at 179.

Fred Thompson & W. T. Stanbury, supra note 2 at 122.

Lee Drutman, supra note 172 at 73.

Sean Lux, T. Russell Crook & David J. Woehr, “Mixing business with politics”, supra note 213 at 227.

877
878

880
881
882
883

189



Chapter 3 - The Six Concerns about Lobbying Dan Gold

Businesses are not the only groups working to maintain the status quo. A good example of a
(semi) citizen group working to maintain the status quo is the NRA. As mentioned, in the U.S., there are
nearly daily mass shootings, but widespread public support for gun control has led to little change in
8% This should not be overstated. The NRA does
push for laws allowing easier gun ownership at the state level, but has focused on blocking behaviour on

national laws, due in a large part to lobbying by the NRA.
the federal level due to the broad popularity of gun control.

Lobbyists can be quite successful in maintaining the status quo, even when there is a crisis
creating the political context and public pressure for change. Mahoney studied four scandals involving
derivatives, Enron, stock options maleficence, and anti-cloning. In each case, the focusing events
favoured increasing regulations on the topic, but the industry in question won instead, maintaining the
status quo.®®

Maintaining the Status Quo Indirectly

Lobbyists also work for the status quo indirectly, because opposition by an active lobbyist on an
issue acts to dramatically reduce the chance of change. In general, lobbyists appear to be somewhat
865 Mahoney found that the likelihood of
lobbyists failing to attain their goal increases as the conflict on an issue increases.

better at marshalling resources against change than for change.

[1]n the U.S. 30 per cent of advocates failed to attain any of their goal on issues with
no conflict, but that figure more than doubled to 70 per cent on issues with directly
opposing camps.” ¥’
She also found that in the E.U., if an

advocate is active on an issue with no conflict, 75 per cent attain some level of

success. If they are active on an issue with multiple perspectives that were not in

direct opposition, 100 per cent attaining some level of success. And if they are active

% The number of mass shootings varies depending on whether one counts the number of people shot or the

number of people killed. By the former metric, in 2018, there was on average nearly one mass shooting per day (of
four or more people) in the U.S. Yet, despite public pressure for gun control, the NRA has been successful in
preventing any significant federal legislation, and much state legislation. In some states they have succeeded in
loosening gun control laws. Lacombe argues that a great deal of the NRA’s lobbying success is due to the
motivation of their members. This in turn is due to the NRA’s central role in forming the distinct and powerful
social identity of being a gun owner. “[I]t has politicized this identity by framing gun control policies as not merely
ill-conceived, but as existential threats to gun owners and the things they collectively value.” Matthew J. Lacombe,
supra note 428 at 28; Melia Robinson, Skye Gould & Samantha Less, “There have been 307 mass shootings in the
US so far in 2018 —  here’s the full list”, (8 November 2018), online: Bus Insid
<https://www.businessinsider.com/how-many-mass-shootings-in-america-this-year-2018-2>; Rifat Darina Kamal &
Charles Burton, “Policy Gridlock versus Policy Shift in Gun Politics”, supra note 596 at 328.

3 Christine Mahoney, supra note 177 at 50.

Baumgartner et al. found a resource advantage helps defenders of the status quo more than it helps those
pushing for change, at least over a two year term. Frank R. Baumgartner et al, supra note 59 at 233.

87 Christine Mahoney, supra note 177 at 48.
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on an issue with directly competing perspectives they are most likely to achieve none

of their lobbying goals.®®

As discussed in Chapter 1, the influence of lobbying in Canada’s political system likely lies between that
of the E.U. and the U.S.2% Therefore, it is likely that lobbyists are also more successful when they seek to
reinforce the status quo against lobbyists pushing for change. Due to the lower number of vetogates,
Canadian lobbyists are unlikely to be able to hold the status quo when policy change is a priority for the
bureaucracy or the governing party. In these cases, they most likely will have to adapt their position to
seek compromises instead of trying to stop the change altogether. Still, it would be reasonable to
conclude that Canadian lobbyists are also a force for stasis, albeit a slightly weaker one.

Grossmann'’s Dissent
Grossmann comes to a different conclusion. He found that “the frequency of interest group
influence remained in a narrow range between just under 40 per cent and just over 60 per cent of

d.”*° Grossmann theorized that the lobbying interests

enactments during the entire post-war perio
competed with each other, cancelling out each other’s influence, so despite the rise in the number of
interest groups, interest groups’ overall influence on the policy-making process did not increase.®* His
conclusion is problematic. If the majority of lobbying is working towards maintaining the status quo,

then their influence would be seen primarily in a decline in the passage of large legislation.

Drutman has noted just such a decline, where the fewer large bills that do pass need an
increasingly incoherent set of compromises and special favours to buy the support of the multitudes of
competing interest groups.® This same pattern seems to be somewhat visible in Canada, with the
increasing use of omnibus legislation.?” This increase might partly a result of the increased influence of
lobbyists.

The Narrow Status Quo in Low Salience Areas

As previously discussed, lobbying by businesses in low salience areas is relatively successful. In
these areas, the status quo effect of lobbying appears to be semi-strong but narrow. When a Fortune
1000 lobbyist requested an agency maintain its proposed rule as is, the organization’s success rate is

84 vet low

94%. When the lobbyist requested a change to a proposed rule, the success rate is 31%.
salience lobbying continues to be successful, because often there is no one lobbying in direct opposition

to a particular change. Similarly, when lobbyists pursued a private good (e.g. a one-time land grant) and

%8 Ibid.

889 Chapter 1 — Lobbying Regulation: Structural Political Difference that Impact the Practice of Lobbying, p. 44.

Matt Grossmann, “Interest group influence on US policy change”, supra note 599 at 192.

% Ibid.

82 | ce Drutman, supra note 172 at 3 & 29.

Between 1994 and 2005, budget implementation bills averaged 74 pages. Between 2006 and 2013 they
averaged 309 pages, and increased to being presented twice a year (except in 2008). So from 1994 to 2013, the
average size of omnibus budget implementation bills legislation increased over seven times from 74 pages to 550
pages. Louis Massicotte, “Omnibus Bills in Theory and Practice” (2013) Spring 2013 Can Parliam Rev 13—-17 at 16.
894 R. Kenneth Godwin, Scott Ainsworth & Erik K. Godwin, supra note 60 at 235.
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not a rule change, there was no statistically significant relationship between protecting the status quo
and lobbying success.?* “For private goods, the key variable predicting policy success was the strength

7896

of the opposition. Stronger opposition reduced lobbying success.”*” Yet, for collective goods, Godwin et

al. found that “firms opposing change were more likely to succeed than were firms proposing change.

This result was stronger for regulatory lobbying than for congressional lobbying.”**’

Low salience lobbying continues to create change, as long as there are not too many lobbyists
opposing it in that particular area, and as long as the results would be a narrow private gain and not
widespread collective benefit.

Lobbying’s Two Sided Effect
The overall increase in lobbying appears to have had a two sided result. On one side, the status
quo is reinforced in high salience issues and low salience issues with communal outcomes. Big legislative

change becomes more difficult as the vested interests dig in.*®

On the other side, small regulatory
changes providing private benefits become more prevalent, as the lobbying interests gain more
influence and experience in low salience areas. Thus lobbying has increased dramatically, while “[m]ajor

political change has become more difficult.”**

Increased lobbying by business interests is locking-in the
status quo, increasing legislative friction. This pattern is quite apparent in the U.S. It appears to be taking

hold in Canada as well.

5 Ibid.

% Ibid.

7 Ibid.

898 Similarly, Stephenson & Jackson hypothesize that lobbying might decrease the chance of large reforms that
involve any changes to decision-making structure, as it is a risk to the connections and expertise the lobbyists rely
upon to attract clients. Matthew Stephenson & Howell E. Jackson, supra note 878 at 19.

89 | ee Drutman, supra note 172 at 3 & 29.
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Figure 6: U.S. Congress, Legislation Voted On and Enacted Laws Trend 900
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In the U.S., this lobbying pressure for the status quo is linked to the pressure interest groups can
bring to bear on politicians through campaign donations. They can and do successfully push for inaction
and the status quo by threatening to spend millions of dollars against the politician in the next
election.’® Canada’s current campaign finance law has untied it from this added anchor dragging
through the sea bed of the status quo.

A country mired in the status quo faces economic stagnation and long term peril.

[O]lne study found that the growth rates of captured economies over a three-year
period were reduced by 10 percentage points, and raising regulatory barriers for new
firms to enter the market stifles competition and the long-term health of the
captured economy.’®

Lobbying pressures officials to ignore problems that cannot be solved with business-friendly solutions,
and to instead leave the status quo untouched.’® Over time governments seem to be becoming unable

to adapt to their people’s needs.’”

If this trend continues, they will be unable to resist ecological and
geo-political shocks. A country that cannot adapt to the changing needs of its citizens and environment

risks long-term disaster and decline.’®

Concern VI: Lobbying Corrupts Democracy
There has been a growing disenchantment with democratic and social institutions, and a
corresponding weakening of democracy.’ “With Congress not functioning as expected, the trust deficit

%2 Michael Bennet, “Sen. Michael Bennet on why this is a Dismal, Sociopathic Era in Congress” (Podcast) Ezra Klein

& Michael Bennet, (8 August 2017) s 27:35.

%3 Norman Eisen et al, supra note 751 at 37.

%% “The large-scale result [of increased corporate involvement in politics] has not only been distortion of
democratic priorities. It is also increasingly an immobilization of democracy.” Lee Drutman, supra note 172 at 212.
% Foa et al. argue that democracies worldwide are failing to address large social issues, and this is one of the
factors leading to the growing dissatisfaction with democracy. R. S. Foa et al, supra note 5 at 10.

% The U.S. appears to be experiencing this with its haphazard response to the Covid epidemic. Such governing
failures put the most vulnerable and dependent on government at the most risk, since it can no longer adapt its
policies to help them and they have less access to private resources to fill in the gap. See, Kathy Goldschmidt,
supra note 219 at 8; Lee Drutman, supra note 172 at 238; See also, Raymond J La Raja & Brian F Schaffner,
Campaign Finance and Political Polarization: When Purists Prevail (Ann Arbor: University of Michigan Press, 2015).
%7 In 2017, the OECD found that “[v]oter turnout and trust in government have fallen in more than half of all OECD
countries since 2005.” In 2013, Canada 54% of people said the government is run by a few big interests, strongly
indicating a concern about lobbying. In Norway it was 5%, in the U.S. 63%, and in Israel it was 73%. Switzerland,
Denmark, Finland, and South Korea do much better than most countries on this score, and a deep study of the
differences in lobbying involving these countries might be fruitful. Most major Canadian institutions were seen as
somewhat corrupt (3.0/5), with the political parties seen as very corrupt (3.9/5). The majority of Canadians said
that the level of corruption had increased over the last two years, although that may have been influence by the
lingering effects of the 2008 financial crisis. Notably, 3% of Canadians reported paying a bribe to the judiciary.
Freedom House finds that there has been a worldwide decline in freedom since 2005. Among democracies, the
U.S. has seen a decline in democracy over the last decade, as has Hungary, Poland, Serbia, Turkey and Venezuela.
How’s Life 2017? Measuring Well-Being - 60 second guide, by OECD, Better Life Initiative (Paris: OECD Publishing,
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between citizens and legislators is growing, demonstrated in part by historically low congressional

27908 909|n Cal’lada,

approval ratings.”” There has been a marked decline in political participation in the U.S.
the story is a little more mixed, but the trend in democratic participation and faith in democratic
institutions is still downwards.?*® The impact of lobbying is likely a factor in the increasing distrust.
Lobbying increases corruption; increases the appearance of corruption; and otherwise enfeebles

democracy.

Lobbying Increases Corruption

Corruption transfers wealth from the people to the corrupt, causes mismanagement, spreads
itself, is self-entrenching, and undermines the public’s faith in democracy.’** As discussed in Chapter 1,
democracy is based on the consent of the governed, legitimacy, justice, public trust and the governing in
the public’s interest.”*? Corruption sabotages these essential attributes of democracy. Authors such as
Lessig and Kimball et al. make a convincing case that lobbying increases corruption. Their argument is
buttressed by the evidence of lobbying’s effectiveness and the gap between government policy and

1> When evaluating the current practices of lobbying, we must account for lobbying’s

public preference.
connection to quid pro quo and circumspect bribery; the corrupting influence of the gift economy;

dependency corruption; and regulatory capture.

Quid Pro Quo Corruption and Circumspect Bribery

There is a tendency to treat direct quid pro quo corruption as solved. However, it is an ever-
green problem in need of constant resisting, and lobbying appears to be a significant factor in its
continuous rebirth. Craig and Luneburg argue that lobbying can “significantly impair the operation and
undercut the perceived legitimacy of a governmental system, producing monetary enrichment or other

791 When officials are repeatedly approached with requests for

private benefits for public office holders
favours, there is a good chance that at some point officials and lobbyists will cross the line and come to
an agreement that enriches the official. Minor cases arise regularly, and a national scandal is exposed

perhaps once a year.

2017) at 1; Global Corruption Barometer 2013, by Deborah Hardoon & Finn Heinrich, ISBN: 978-3-943497-36-6
(Transparency International, 2013) at 15 & 35; Corruption Perception Index 2018, by Transparency International
(Transparency International, 2019); Freedom House, supra note 5 at 21. Foa et al. find a similar declining fiath in
democracy. They found 2019 to have the highest level of global dissatisfaction with democracy since their tracking
started in 1995. R. S. Foa et al, supra note 5 at 2.

208 Kathy Goldschmidt, supra note 219 at 8.

Timothy K. Kuhner, supra note 51 at 8.

Jesse Ferreras, “Canada Voter Turnout In This Election Was The Highest In 2 Decades”, (20 October 2015),
online: HuffPost Can <http://www.huffingtonpost.ca/2015/10/20/canada-voter-turnout_n_8335662.html>.

ot Gajan Retnasaba, supra note 278 s 1.1. “Beating corruption is crucial to healthy democracy. There are no full
democracies that score below 50 on the CPI [Corruption Perception Index]. Similarly, very few countries that have
autocratic characteristics score higher than 50.” Transparency International, supra note 907.
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