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INTRODUCTION

An encouraging trend in recenéfyears has been the growing interest shown
by members of the clergy, réligi_ous -communities and the laity to, the many
situations currently confronting marriage an‘d family life. This pastoral concern
serves to bring uﬁderstanding, sympathy and' suppert into situatio.ns of marital
conflict with its frequent disruption of family harmony. Agencies devoted to this
task, however, often soon exhaust their ability to render assistaﬁce, for, not ‘

infrequently, the outcome of the conflict is separation and divorce.

Sadly, to-day, with marital breakdown increasing at an alarming rate, one
‘of the most pressing priorities facing bishops throughout the world is the necessity
of employing all the pastoral means at their disposal to help avoid such
breakdowns; if they do occur, then, to assist those vﬂo suffer the anguish of a

failed marriage and to assure them of the Church's caring concern. As Pope John

Paul II's Apostolic Constitution, Familiaris consortio, reminds us:

-~

. The Church, which was set up to léad to salvation all people and

) especially the baptised, cannot abandon to their own devices those
who have been previously bound by a sacramental marriage and who
have attempted a second marriage. The Church will therefore make
untiring efforts to put at their disposal her means of salvation.!

The Pope then delivers a strong plea:

[
%

-

' _1_ Ci. JOHN PAUL 1, Apostolic Exhortation, "Familiaris consortio,"
November 22, 1981, in AAS, 74 (1982), art. 8%, p. 158. English translation by
Canadian Conference of Catholic Bishops, p. 158. . :
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Together with the Synod, | earnestly call upon pastors and the

‘whole community of the faithful to help the divorced, and with
solicttous care to make sure that they do not consider themselves as |

separated from the Church, for as baptised persons they can, and
indeed must, share in her life.2 -~ )

A very serious obligation is thus placed upon the whole Christian
community, but perhaps most especially-upon bishops as the proper pastors of
each particular Church, to seé to it that appropriate measures are adopted to
ensure the place in the community of those who have experienced the trauma of
divorce and have perhaps enteréd a second union. Although generally unable to
live a full sacramental life, such people are to be encouraged to attend Mass
regularly, to joih parish organisations and"to-v,ensure that their children are
educated in the faith.3 Indeed, parish priests who constitute the primary source
of pastoral contact should exercise careful discernment of each situation, for
‘there is a vast difference between those who have sincerely tried to save their
first marriage and have been unjustly deserted and thos¢ who, through their own
culpability, haye attempted to destroy a canonically valid union. In addition,
there are those who have entered another union for the sake of their children's
upbringing, and who ar"e sometimes subjectivgly certain that their previou.s and

irreparably destroyed marriage had never been valid.

-

It is at this stage, that other pastoral agencies, such as the matrimonial
tribunal, can come into play. One of the significant roles of such courts is to

L
assist those who have had to adjust to the heartbreak of failure in marriage and

/ ———
b
| ;

IL‘ N

} 2 Cf. ibid., p. 159.

3 Cf. ibid., p. 158.
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-
who have attempted a second union or are contemplating such a step. As one of

the "caring agencies” within the Church, the matrimonial court is established

- specifically to investigate petitions submitted to it to determine whether the ]

parties previously involved in a particular marriage are free to enter into a
sacramental union in the Church. Practically speaking, however, in many

instances such parties have already attempted a new union outside the Church. -

One objective of the tribunal is to ascertain whether a party may be
assistea to resume, or enter into, or continue his or her life within the Church on
a fully sac:ramen'tal basis. .In many cases, this is pos'sible',- but regrettably,
especially whe.rehinnocent parties to broken marriages are ipvolved, sometimes it
is not. The proper sphere of activity .of a matrimonial court is limited within the
confines of adjﬁdicating the validity.or nullity of a2 marriage. The Church holds
marriage .to be "an intimate partnership of life and love [..J rooted in the.
conjugal covenant of irrevocable personal consent."¥ Marriage is thus essentially
a union which is absolutely indissoluble if it is valid, sacramental and Has been
con;ummated. The courts are to question whether the union under consideration
meets these characteristic-s.. It is.precisely in situations where an innocent party
Canﬁot be admitted to a full sacramental sharing, that the pastoral solicitude of a
caring Church, seeking to reflect the mercy and compassion of a loving
Redeemer, should be manifested to the full. This service is usually rendered

under the auspices of diocesan offices.

4 Cf. VATICAN COUNCIL II, Pastoral Constitution, "Gaudium et spes,"
December 7, 1965, in AAS, 58 (1966), art. 48, p. 1067. English translation in The

Sixteen Documents of Vatican II, p. 561.
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It is in the context of a caring Church, tﬁat the Southern African Catholic
Bishops' Conference (SACBC), desiring to promote more effective.pastoral
assistance to the people of God within its territory, has undertaken a
reorganisation of its inter-territorial tribunal structures in accordance with the
provisions of the 1983 Code of Canon Law. When thgse supradiocesan
matrimonial courts were first established by the Sacred Congregation of the
Sacraments in 1939 for the entire territory of the Apostolic Delegation in
Southern Africa, it was 1n-respohse to certain pressing pastoral needs of the
time.” The vastness of the territory subject to the Apostolic Delegation
(3,928,—215 square kilometres), the serious shortage of. priests available for tribunal
work, together with the missionary thrust of a young Church, made the

constitution of diocesan matrimonial courts almost an impossibility.

When the matrimonial courts were rearranged in 1951,6 following the
erection of the hierarchy in South Africa, Lesotho and Swaziland, and then again
in 1958,7 it was also so that the needs of the people of God could be addressed

more adequately.

One of the issues that has confronted the SACBC over recent years has .
been a partial breakdown in the functioning of some of its matrimonial courts.
This breakdown may be attributed in part to the non-functioning 6f the inter-

territorial tribunal situated at Maseru in Lesotho. In as much as this court has

5 Ci. S.C. OF THE SACRAMENTS, Letter (Prot. N. 426/39), July 4, 1939.

6 Cf. 5.C. FOR THE PROPAGATION OF THE FAITH, Letter (Prot. N.
4319/51), March 9, 1951.

7 Ci.ID., Letter (Prot. N. 3449/58), September 29, 1958.
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been unable to operate for the past fifteen years, serious consegquences have
resulted both for the dioceses assigned to it in first instance and for the Durban
inter-territorial tribunal for which it was designated court of second instance.
Accordi‘ngly, the Inactivity of the Maseru tribunal has rendered most difficult the
-conclusion of cases of matrimonial nullity arising within two of the five
ecclesiastical provinces that were subje'ct to the SACBC at the time of the
reorganisation of matrimonial courts in September, [958. .

A further problem connected with the functioning of the Southern African

tribunals has been the somewhat unclear juridical position of the Johannesburg
di‘ocesqn court. Although matrimonial nullity’cases-originating within the diocese
of Johannesburg had been assigned in first instance to the newly-created Pretoria
.inte‘r-territoria.l ttibunal in 1958, the Johannesburg court, formerly the first
i;xstance court for the province, has continued processing its own formal
matrimonial nullity cases. To ascertair; the pre}cise legal situation of the
Johannesburg court, the juridical nature of the Southern African ipter—territorial
tribunals will necessarily have to be determined, for only in the light 'of this, will
it be possible to pronounce upon the position' of the Johannesburg court, and to

Trestructure the supradiocesan courts themselves.

During the course of this study;an attempt will be made to respond to
certain questions raised with respect to the Southern African courts, for indeed it
will be only in view of these responses that a thorough reform of the tribunal

structures can be undertaken.

To situate the Southern African tribunals within the broader context of

the Churgh, it is proposed to approach this study firstly from the perspective of
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N
'the origin and development of interdiocesan courts ;n the Church in general.
Thus, in the first chapter, an overview ;:>f matrimonial procedures and tribunals,
from apostolic;times until the present, will be presented. ‘In chapter II, the origin
and development of interdiocesan courts in Southern Africa will be studied, and in
chapter III, the pért}cular law applicable to these courts will be considered.
Chapters IV and V will be devoted to 2 discussion on the provisions of the 1983.
Code of Canon Law for interdiocesan courts, and in chapter VI, which concludes
th;: dissertation, the provisions of the new law will be applied specifically to the
Southern African situation, and the terms of a decree,lapproved by the éACBC on
Beptember 27, 1984, for the reorganisation of its tribunals, will be examined.8
It is earnestly hoped that this study will p;'ove to be of some small
assistance to the SACBC in its tafsk of promoting the pastoral care of the people

of God entrusted to it.

8 Cf. SACBC, Minutes of plenary session, 1.19 B.M.2, September 27,
1984, - )
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INTERDIOCESAN TRIBUNALS IN THE CHURCH:
THEIR ORIGIN AND DEVELOPMENT

To situate interdiocesan matrimonial tribunals within the judicial
structure of the Church, a brief historical survey of the development of canonical
procedures connected with the marriage bond is necessary. A detailed description
of ecclesiastical«gourts and procedures is lacking in the sources up to the twelfth
century, and very little is recorded with respect to the procedure aaopted in
matrimonial nullity cases. There is, however, sufficient evidence to indicate that
the Church was gradually evolving a system Which would develop up to the
twe_ntieth century. To understand clearly, then, the nature, development and
organisation of interdiocesan tribunals which are of relatively recent origin, they
must be examined against the background of a judicial process that has evolved
over a period of nineteen hundred years. The major developments of this period

and their influence upon subsequent judicial structures will be discussed under

three prinéipal headings: A. From the Time ?’the Apostolic Church to the ]

Council of Trent, B. Post-tridentine Cegislation € the 1917 Codé of Canon Law,

and C. Interdiocesan Tribunals prior to the 1983 Code of Canon Law.

A. From the Time of the Apostolic Church to the Council of Trent -

i. The Apostolic and Post-apostolic Church

A careful study of the New Testament reveals that there is some .

evidence, even if given only in an indirect and very obscure manner, of the origins
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‘of canon'icall procedures which slowly evolved into those to be used in
ecclesiastical trials. D. Bouix notes that within the apostolic Church certain
elements of an ecclesiastical trial already ‘existed: the judge in the external
forum, the plaintiff, the defendant, the wi?n_essesl, the exafnination of the

ex}idence, the decision and its execution.! Such elements are found in the gospel

. of 5t. Matthew who declares:

If your brother sins against you, go to him and show him his
fault. But do it privately, just between ypurselves. If he listens to
you, you have won your brother back. But if he will not listen to you,
take one or two other persons with you, so that every accusation may
be upheld by the testimony of two or more witnesses, as the scripture
says. And if he will not listen to them, then tell the whole thing to
the Church. Finally, if he will not listen to the Church, treat him as

- though he were a pagan or a tax collector.2

In the early Church, disputes among the Christian communities were
probably rather rare. St. Paul, however, poir}ts to certain forms of misconduct,

" among which he lists drunkenness, greed, immorality, violence and lack of
hospitality.3 The initial harmony of the early Church was also gradually disrupted

by several heresies which demanded immediate attention.4 In such instances, the

apostles themselves, in the presence of the whole community, both rendered and

enforced judgment.?

I Cf. D. BOUIX, Tractatus de iudiciis ecclesiasticis, I, p. 30.

2 Cf. Matt., 18:15-17. English translation from Good News Bible.

5 CL. Titus, 1:6-8, Eph. 4:17-21, Gal. 5:19-21, 1 Cor. 5:1-2, | Cor. 6:15,
Col. 3:5-9, Gal. 5:1%. Ax |

& Cf. ] Tim. l:4, 2 Tim. 2:14.

5 CL Acts 5:9, | Tim. 5:20.
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-In the post-apostolic eré, the judicial function in the C};ristian community
was exercised by the local bishop.6 With a minimum of formalities, the bishop
conducted the hearing orally in the presence of his presbyters and rendered
judgment.” It would seem, however, that when cases involved violations of the
clerical state, a "synodal" procedure was adcip.ted-. Since excommunication or

N .

condemnation was possible,.such trials were held in synods or during a council of

bishops, rather than before a single judge.$

In addition %o being able to discern evidence for the origin of procedures

.
. -

to resolve contentious cases generally, there is a..iso some evidence of the gradual
e_volution of a judicial procedure to investigate and decide matrimoﬁial problems,
whether these be concerned with the separation Bf spouses or challen‘g_es to the
validity of the marriage-_‘bond itself. By reason of Christ's teaching on the
indissolubility of mari'iége, Christians did not resort to the Roman practice of
divorce.® The early Chﬁrch had, accordingly, to develop a procedure of its own
whereby matrimonial causes could be resolved.

-

The Church held that only where one of the spouses had committed

adultery was a permanent separation possible, and such permission did not

6 Cf. F.X. FUNK, ed., Didascalia et constitutiones apostolorum, I, pp. 84-
144; D. BOUIX, op. cit.,, p. 30: "Ergo pastoribus  Ecclesiae contulit Christus
potestatem cognoscendi de litibus inter fideles ortis, et sententiam ferendi, et
Reum contumacem, seu judici ecclesiastico non obedientemn, ab Ecclesia
ejiciendi.” :

7 Cif. A.C. DIACETIS, The Judgmént of Formal Matrimonial Cases:

Historical Reflections, Contemporary Developments, and Future Possibilities,
PP. 11-12. .( .

e

8 Cf. ibid., pp. 12-13.
9 Cf. Matt. 19:6.
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necessarily include the right to remarry. St. Paul, however, did permit separation
with the right to remarry when a convert, previously party to a pagan union, found
it impossible to live irf peace and harmony on account of the hostility of the pagan

spouse. 10

On the basis of the Pauline epistles especially,l certain scripture scholars
conclude that there is sufficient evidence in ‘the New Testamenyt to support
indirectly the evolution of judicial institutions suéh as the marriage tribunal. 1l
The legal existence of the Church was not recognised in the early centl;u'ies, much
less its exclusive competence in the matrimanial cases of Christians. During the
centuries of persecution, the trials held in the early Christian communities were
very simple and the principles governing them drawn mainly from the scriptures
and natural law.12 Few, if any, Formal matrimonial trials, as we term them to-
day, were conducted at this time. Where it had been alleged that a particular
rnarria:ge was invalid, the claim was investigated using the existing ecclesiastical

procedure for clerical trials. Accordingly, in the post-apostolic and pre-

Constantinian period, matrimonial cases involving the validity of the bond were

10 Among the earliest cases heard were those in which St. Paul himself
was invited to intervene, viz., the case of the incestuous man {I Cor. 5:1-5), and
the status of a marriage contracted in ipfidelity where the pagan spouse refused
to cohabit peacefully with the convert (I(Cor., 7:10-16).

11 Cf. I Cor. 6:1; G. MacRAE, "New Testament Perspectives on Marriage—
and Divorce,” in Divorce and Remarriage, ed. L. Wrenn, p. 2: "The point here is
not really whether one can find some biblical precedent for the marriage tribunal,
nor whether Paul would have felt more or less at home with our modern tribunals,
but rather that the Pauline 'Church Order' allows for the Church taking the
responsibility, even formally, and*almost institutionally, for the management of

its own affairs.”

12, Cf. F.X. WERNZ, and P. VIDAL, Ius canonicum, VI, p. &, n. 2.



-

INTERDIOCESAN TRIBUNALS IN THE CHURCH b

frequently defined by colleges of bishops in provincial councils and synods. In less
serious matrimonial cases, such as those involving the separation of spouses, the

local bishop was the sole judge.13

1. The Peace of Constantine

In the year 313 the emperor Constantine accorded State recognition to.

episcopal jurisdiction in civil matters, granting a quasi-judicial authority to
bishops. Parties to a case could agree to approach a bishop for arbitration and to

accept his decision which admitted of no appeal. It seems that matrimonial cases

were among those admitted to bishops acting in this capacity. 14

One aspect of episcopal jurisdiction in the early Church was what was

termed episcopalis audientia.l? Of major importance here was the bishop's role

as arbitrator for peace in accordance with the Christian principle of equity.16 His
task was to try to effect a peaceful settlement of disputes among the faithful.
Under Constantine, episcopal jurisdiction reached a new stage, for in terrr;s of
Constantine's decree, not only was the settlement of a dispute mutually agreed to
in the presence of the bishop, but now it was also recognised by the State, and the
blShOp s decision had to be executed. Although it is not clear whether b:shops in
decxdmg these cases, were obliged to observe the civil law- *or_ whether they were

"

13 Cf. G. PERRONE, De matrimonio christiano, II, p. 351.
N

14 'Cf. G.H. JOYCE, Christian Marriage, pp: 215 f£.

15 Cf. H. ZAPP, "Diocesan Jurisdiction: An Historical Survey," in

Concilium, 107 (1977), pp. 10-11.

16 This principle has been enshrined in canon 1446 of the 1983 Code of
Canon Law. Cf B. FRANCK, Vers un Nouveau Droit Canonique?, p. 180.
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free to 'follow the law of the Church, it appears that they were not -acting as
official arbitrators of the State, and therefore not bound by the civil law. Under
no circumstances, however, would a bishop have been involved in granting a
divorce in the name of the State since under Roman Law, the matrimenial bond
was not dissolved by a judge, and thus not a matter for court action.!7 Dissoltion
of rﬁarriage amoné the Romans remained a private matter to be effected by the

parties themselves, 18
ili. Further Developments Prior to Gratian

In il:e period between the Peace of Constantine (313) and the Decree of
Gratian (ll!fO), formal marriage nullity case:s played a small role in the
development of matrimonial procedures. ThiS.COl{ld be " attributed to the
continuing stru'ggle between Church and St.e'xte.for exclusive competence to

4
regulate marriages.!?

&~ 4

17 Cf. G.H. JOYCE, op. cit., p. 216.

18 A Roman Law marriage could be dissolved either by mutual consent of
the parties, divortium ex consensu, or at the initiative of one of the parties,
repudium. The latter dissolution could be based on such causes as insanity, old
age or sterility. C{f. Justinian I, Corpus luris Civilis, Digesta, 24.1, 60-62.

19 G. H. JOYCE states that during the Middle Ages with respect to
marriage, the Church determined questions of validity, constituted diriment
impediments, and in certain instances, granted dispensations from them. Cf. op.
cCit., p. 214. The cases determined by the State, however, differed from place to
-place. In the Visigoth kingdom in Spain, royal control was strikingly emphasised.
Until the 7th century, licences to marry near kindred were granted by the king in
individual cases. In 596, Childebert II issued a stringent law against marriages

within prohibited degrees, and prescribed the death penalty for anyone who -

married his step-mother. Cf. G.H. JOYCE, op. cit., pp. 217-218.
\ )

-~

2.
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After the fall of the western empire in 476 in the wake of the migrations
of pedples from the north, thé one institution that r:emained was the Church. The
imperial system o% justice in the west ceased to exist. From the collapse of the
social order:' the prestige of the b’ishopS en‘;erged stronger than before, since the
German monarchs relied upon their assistance in the reorganisation of their
- newly-acquired t'erritories. Moreover, the Merovingian kings as recent converts,
respected the authority of the bishops. The episcopal control over .Christian
marriage, however, was more disciplinary than legislative since both the
Merovingian and Carolingian kings enacted legislation for marriage. As such,
episcopal control was ‘énforced by ecclesiastical and not civil penalties, although
during certain reigns,. if the Church's orders were defied, the secular authority

enforced obedience.20

In the Frankish kingdom, judicial as well as legislative authority over
marriage was exercised by_a;:‘he secular authority. It is apparent from Hincmar's

De nuptiis Stephani that during the Carolingian era, matrimonial cases were heard

in the royal courts.2l Hincmar examines the matter on doctrinal grounds,
explicitly stating that his views had no reference to the civil judgment, since the
bishops had no interest in that. There is, however, considerable difference of
opinion ambng authorities concerning Hincmar's views as to the precise limits of

secular and ecclesiastical jurisdiction.22

20 Cf. ibid., pp. 216-217.
21 Cf. ibid., p. 218. . .

22 Ci. ibid., pp. 56-57. Hincmar, as Archbishop of Reims, was the most
eminent of the Frankish prelates and wrote much on the Church's doctrine on
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It is almost impossible to determine exactly when the Church a—chleved a
proper judicial competence in matters connected with the matrimonial bond, A.
Esmein suggests fhat the process by which the Church we;s given its rightful
jurisdiction was 'complete by the end of the tenth century.23 G.H. .'oncr:-:z
however, holds that the Church gained exc{usivé ‘competence over matrimonial

cases only by about the middle of the eleventh century.24
iv. The Decretum of Gratian

In the year [140, the Camaldolese n';onk, Gratian, completed the

£
compilation of his collection of laws, the Concordantia Discordantium Canonum,

which work came to be generally known as the Decretum Gratiani.25

"7 The second section of the Decretum treats c;f&the procedural laws in
effect at that time. Gratian's ov:rn treatment of procedural law, however,
concentrates primarily on the criminal process. When discussing the procedures
for such trials involving clerics, he cites the canons of the ancient councils which
stipulated that a court of several judges should be convoked to hear cases where a

bishop, priest or deacon was charged.26  This prescription, and the rationale

marriage. The occasion of this work was the divorce sought by Stephen, an
Aquitanian noble, from the daughter of Regimund, another noble. Hincmar,
misinterpreting the writings of St. Augustine and St. Leo, differed widely from
the teachings of Pope Nicholas I (851-857). '

-

23 Cf. A. ESMEIN, Le mariage et droit canonique, I, p. !1.
24 Cf. G.H. JOYCE, op. cit., p. 224. '

25 Ci. 5. KUTTNER, "The Father of the Science of Canon Law," in The
Jurist, 1 (1941), pp. 2-19. .

26 Cf.c. 1,2, C. 11, q. 8.
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S
behind it, reflect the strong belief that agreement among several persons would

provide some guarantee of a correct decision in serious matters.

Gratian's work provides invaluable insight into.'the function of judges in
ecclesiastical trials. The judge's primary duty was to base E\is decision upon an
evaluation of the evidence presented to him. Judges were admonished not to-be
overly inf!uer:nced by the number of witnesses, but rather by the reliability of the

:

testimony presented.2’ The judge was to examine each case thoroughly by means

of a full inquiry, during which the parties were permitted to formulate questions
- :

and to raise objections.28

Between the eleventh and thirteentr.'rf:.’centuries, there was a gradual
growth in the Church's understanding of the sacramental nature of marriage. This
deeper insight into marriage, coupled with theﬂrenaissance of Roman Law and the
German legal tradition, confronted the early scholastics with the problem of
whether the conSehsus or, the copula constituted the marriage.29 In their
attempts to resolve this donflict and deterl'mine precisely how the marriage bond
was established, the scholastic theologians also clarified the grounds, upon which
the validity of a marriage could be challenged. With the new insights into the

-

(ature of marriage, and the relationship between consent and copulation in

/

! constituting the bond; matrimonial jurisprudence began to recognise invalidating

27 Ci.c.3,C.1V, q. 2-3. i

28 Cf.c. 11, C. XXX, g. 5.

29 Ci. A.C. DIACETIS, op. cit., p. 54..
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grounds that existed before the marriage took place. Among these were sacred

orders, solemn vows, the bond of a prewjous marriage and impotence.30 N

It was inevitable that the gradual development of a jurisprudence for
matrimonial nullity would have considerable effect upon the procedural law,
especially as regards the manner of conducting such cases and the number of

—_—

judges required.

Where Gratian treats of. matrimonial cases in his Decretum, he quotes
canon 26 of the Council of'Ag\de (506) which required that such cases be heard by
the pishoias of the pro‘vince.31 It would seem from an investigation into
matrimonial procedures used at the time of Gratian, that only cases involving an
attack upon the bond itself were decided by a number of bishops in council or
synod. Where there was obvious invalidity, as in a union contracted despite the
impediment of sacred orders, or in cases where no challenge was directed against

r

the bond, such as the separation of spouses, the bishop acting alone or his duly .

appointed delegate would hear and decide; the issue.

Gratian's Decretum was the most widely known canonical collection prior
to the publication of the decretals of Pope Gregory IX in 1234. The Deéretum,
though not an authentic collection, was to have great influence on subsec-;uent
legislation and jurisprudence, and significant velements of it were incorporated

into the 1917 Code of Canon Law.

. r30 Cf. C. LEFEBVRE, "Origines et &volution de I'action en déclaration de
nullité de mariage," in RDC, 26 (1976), p. 28.

r

31 Cf. c. 1, C. XXXIII, q.2; H.T. BRUNS, Canones apos;iolorum et
conciliorum saeculorum, 11, p. 151. . ‘
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v. From the‘Decretals to the Council of Trent

On September 5, 1234, the first authentic canonical Collection, the

Decretales, was promulgated by the Bull, Rex pacificus, of Gregory IX (1227-

1241). Together with two other collections, the Liber sextus of Boniface VIII

(1294-1303), and the Constitutiones of Clement V (1305-1314), the Decretales

remained generally in force until the promulgation of the 1917 Code of Canon

Law. Thﬁs, they became one of the authentic sources of procedural legislation;

this lasted for almost seven hundred years.32 The ;‘Jrocedural law observed during

this period was largely similar to that described in the Decretum. The decretalist —
age presgnts an elaboration of, rather than a change in, the earlier procedural\

legislation.

From the time of the Decretales to the Council of Trent, three factors
which greatly influenced matrimonial pr:ocedures become apparent. Firstly, and
perhaps most irr':{por:tantly, competence for matrimonial cases moved from the
provincial council to fhe local bishop, ;s.nd In time to the lower courts of the
archdeacon and dean.33 Sadly, however, these lower clerics were often deficient
in their knowledge and understanding of matrimonial causes and judicial
procedures in general.

l’ .

v 32 Ci. F. ROBERTI, De processibus, I, p. 21: "Nihilominus ex tempore
-quo per bullam Rex Pacificus 5 Sept. 1234 Gregorius IX collectionem promulgavit,~
usque ad nostram fere aetatem, systema legum processualium Ecclesiae
substantialiter immutatum permansit; et doctores ad illud illustrandum operam
navarunt, plerumque ipso titulorum ordine servato. lionifaclus VIII paucis
tantummodo normis processurn perfecit."

33 Cif. A.E. LYONS, Thé Collegiate Tribunal of First Instance with
Special Reference to Matrimonial Causes, p. {0. :
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‘»Tr\ue arch'deacdrhnd dean enjoyed either delegated or ordinary power to
hear mat:i‘r_ﬁonial cases in first instance, and any appeal was directed to the local
'-'b_i§h0p.,34 The metropolitan was the court of appeal for cases originating in the
bishop's court. In time, h'owever,‘appeals from the archdeacon directly to the
metropolitan became so general that special limitations were decreed to ensure
that mbre cases were referred to the bishop. From the era of Innocent III (1 198-
1216) until the Council of Trent, there was a continuous strdggle to restrict the
authority of these lower clerics, especially the archdeacon, over ;che major causes,
among which matrimonial cases were prominent. In time, the archdeacon, as
ordinary judge for episcopal causes, was displaced by the newly-?:reated .
officialis. 37

"

The second factor was the introduction of a summ% procedure to
counter the often long delays in ecclesiastical trials. In the wake of the
rediscovery of the Digest of Justinian in 1070 and renewed interest in Roman
Law, both @eé:lesiastical and civil law procedures were affected. The discovery of
an abbreviated informal procedure in the Digest, despite papal prescriptions that
formal procedures be observed in all éases, led to its use in many courts.

However, Alexander III (1159-1181) and Innocent III were later “to permit an

abbreviated procedure to expedite matrimonial cases.

\

In 1306, however, with the promulgation of the Constitution\,' Saepe,

Clement V prescribed that for specific cases, among which were matrimonial
} e :

34 Cf.ce. 7, 9,/7£0, X, de officio archidiaceni, I, 23.

35 For an éxtensive bibliography on the development of the ‘offices of
officialis and vicar general, cf. F, ROBERTI, op. Cit., p. 249, footnote 1.



INTERDIOCESAN TRIBUNALS IN THE CHURCH . 13

cases that could be proved easily by. certain and authentic documents, a summary
process could be used.36 The afivantage of this procedure, while reducing the
judicial acts of the trial and retaining the demands for complete proof and

protection of the parties, was the swift administration of justice.

The age of the decretals also witnessed the rise of the Roman tribunals.
Since the alleged nullity of many marriages could not be proved by certain and
authentic documents, numerous cases had to be judged using the formal
matrimonial procedures which not only determined how a decision was to be
reached, but also how the court was to be constituted. Among these tribunals was
the Sacred Roman Rota, whose origin as a collegiate tribunal dated back to the
early fourteenth century with the Constitution, Ratio iuris, of Po.pe John XXII
(1316-1334) in 1331.37 The gradual evolution of this tribunal into one of the
principal collegiate tribunals in the Church exerted extensive mﬂuence on the

eventually compulsory collegiate tnbunal for formal matrimonial nullity cases.

The ghree hundred year periad linking the Decretales of Gregory IX and
the Council of Trent determined the direction that matrimonial procedural law
would follow. The restrictions placed upon the archdeacon, the introduction 'of a
summary process for certain matrimonial cases, and the collegia] decision-making
process of the rotal auditors, greatly influenced thé future composition of

ecclesiastical courts and the procedures to be observed in matrimonial trials.

36 Cf. c. 2, de verborum significatione, V, II, in Clem.

37 Cf. E. CERCHIARI, Capellani Papae et Apostolicae Sedis seu Sacra
Romana Rota, III, pp. 96 ff.

-
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vi. The Council of Trent (1545-1563)

On November 11, 1553, the. Cc;uncil of "Trent, after defining Christian
marriage as a sacrament, stated that matrimonial causes fell within the éicclllwsive
competence of ecclesiastical judges, and that the tribunal of first instance'for. all
cases, excluding those expressly excepted by law, was to be that of the local
bishop exclusively.38 Henceforth, archdeacons and other-inferior prelates would
b;e deprived of their ordinary jurisdiction in criminal as well as in matrimonial
Cases. However, this restriction did not prevent such clerics from being delegated
to hear matrimonial cases, but meant that they could no longer act on their own
authority. The Council declared that the Bishop, the officialis or the vicar

general, were the ordinary judges in matrimonial cases, and that the tribunal of

second instance was to be that of the metropolitan.3?

The Coun,cil,l seeking to consolidate the reform legislation of Boniface VIII

with respect to delegated judges, decreed that in each diocese there be elected in

the diocesan synod or provincial council at least four judges, who were to be

known as iudices s;yfnoda‘les."‘O Should it be necessary to appoint additional judges

prior to the convocation of another synod, the bis-ho;), with the consent of his

Chapter, would appoint, substitutes, iudices pro-synodales. By means of this

legislation, Trent sought to provide the bishop with well qualified judges to assist

him in his judicial role. Where the Holy See had reserved the judgment of certain

38 Cf. Council of Trent, session XXIV, de matrimonio, ¢. 12: "Si quis
dixerit, causas matrimoniales non spectare ad iudices ecclesiasticos: A5

- 39 Cf, ibid., sess. XIII, de ref., c. 2.

40 Cf. ibid., sess. XXV, de ref., c. 10.

“

n
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cases to itself, it could neVertheless delegate these judges to decide or instruct

such cases on its behalf.
. B. Post-tridentine Legislation to the 1917 Code of Canon Law

While the Council of Trent clarifiéd the sacramental nature of marriage
"and asserted the local bishop's exclusive competence in first instance for
matrimonial causes, it omitted to resolve the -uncertainty surrounding some

judicial procedures to be observed in such cases.
i. The Benedictine Reforms

The judicial deficiencies which Trent had sought 1o remove were not
immediately solved ‘by its decrees. Many excesses which had marked the Church's
judicial system at the time of the Council were to continue for the next two
centuries, after which a programme of reform was to be introduced by Pope

Benedict XIV (1740-1758).

To counter the excesses of certain judges, Benedict XIV published an

Encyclical, Quamvis paternae on ,'August 26, 1741.41 Through this, he attempted

to revive the tridentine legislation on the convocation of a diocesan synod and the
appointment of synodal judges, chosen on account of their prudence, zeal for

justice and doctrinal proficiency.

41 Cf. BENEDICT X1V, Encyclical, "Quamvis paternae," August 26, 1741,
in Fontes, I, n. 315, pp. 689-691.
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The urgent necessity of his programme and the need for new legislation

[

were outlined in his Constituti'on, Dei miseratione, of November 3, 1741.%2 The

p;ope asserted that judges were often delegated to hear cases despite their lack of
canonical knowledge and moral integrity, and he condemned judges who, with
little reason and too hastily, declared marriages null. To rémove these abuses,
Benedict created a new official, "the defepder of marriages," whosé presence was
compulsory in all diocesan courts.43 His rofe was to safeguard the integrity of
the matrimoni%l bond and detect possible collusion between the parties. Benedict
also stressed the necess/ig__o/f_.iwo conform sentences before the parties could
marry, and declared that the sentence in a case of matrimonial nullity was never
10 be consideréd definitive, since such cases could be reopened in the light of

serious evidence.*% Dei miseratione was to remain a major source of procedural

legislation until the Code of Canon Law became effective in 1918,

»

. 1. Nineteenth Century Legislation

In the first half of the nineteenth century, the particular legislation of
certain dioceses required a collegiate tribunal to define specified cases involving
clerics, on the ground that conclusions reached by more than one person provide

more guarantee of correctness.

42 Cfi. ID., Constitution, "Dei miseratione," November 3, 1741, in Fontes,
I, n. 318, arts. 1-4, pp. 695-697.

43 Cf. ibid., art. 5, p. 697. / .
44 Cf. ibid., art. 11, p. 699: |
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a. .'I'he Papal States

In 1831, Pope Gregory XVI (1831-1846) issued a Circular Letter in which
he prescribed that in every diocese in the Papal States, an ordinary tribunal
consisting of the bishop and four clerics be established for criminal cases
involving clerics.%5 Such cases were to be:*‘decided by majority vote. Since, for a
number of reasons, the letter was somehow disregarded in certain dioceses in the
Papal States, the Sacred Congregation of Bishops and Regulars, on August 1, 1851,
declared that if any bishop acted contrary to the law regarding the composition of

his court, the sentence rendered would be invalid.46

On August 22, 1840, the Sacred Congregation of the Council issued an

Instruction, Cum moneat glossa, applicable to the entire Church.??  The

Instruction, based upon the provisions of Dei miseratione, prescribed in detail the

formalities for matrimonial nullity cases. In such cases, three active members,
the judge, the defender of the bond and the notary were to constitute the

tribunal.48 _The bishop, as ordinary judge, was personally or through a cleric

PERN

45 Ci. Acta Gregorii Papae XVI, Regolamento organico di procedura
criminale, IV, pp. 74-113. & '

~
‘ 46 Cf. 5.C. OF BISHOPS AND REGULARS, Circular Letter, August 1,
1851, in ASS, XV (1898), pp. 547-552; A. BIZZARI, Collectanea in usum
Secretariae Sacrae Congregationis Episcoporum et Regularium, p. 172.

47. Cf. 5.C. OF THE COUNCIL, Instruction, "Cum moneat glossa," August
22, 1840, in Fontes, V, n. 4069, pp. 345-350. This Instruction is also found in S.B.
SMITH, Elements of Ecclesiastical Law, II, p. 436. The numbering of the
paragraphs of "Cum moneat glossa" follows Smith's numeration.

48 Cf. Instruction, "Cum moneat glossa,”" n. 1612:" /..J pars nullitatem
matrimonii allegans comparebit [5..J coram Iudice, adstante Defensore matrimonii
et Cancellario." N

R
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- delegated by him, not only to pronournce sentence, but also to,preside at the trial.
The absence of the defender of the bond, when his presence was required,

invalidated the sentence.

-

The Instruction provided that appeals were to be made according to Dei
miseratione, and that the bishop, as judge of first instance, was to submit an

authentic copy of the acts to the judge of second instance.

b. Austria

Among other documents which reflect the trend towards the collegiate

tribunal is the Instructio pro iudiciis Imperii Austriaci quoad causas

matrimoniales, of May &, 1855, and commonly referred‘ to as "the Austrian
Instruction."*9 This Inst—ruction, promulgated by Joseph Cardinal Rauscher (1797-
1875), Arct{bishop of Vienna, for his archdiocese, was later approved in forma
ordinaria by the Holy See for the whole of Austria. The Instruction repeated that
matrimonial cases belonged exclusively to ecclesiastical judges, and declared that
the proper judge was the bishop of the diocese where the husband was domiciled.
But significantly for the judicial procedure for matrimonial nullity cases, after
referring to a preliminary inquiry, it prescribed that the bishop select a coll:egiate
tribunal of at least four, and not more than six members, to define such cases.50

The, defender of the bond was to be heard, and the decision of the tribunal was 1o

be reached by an absolute majority of votes. -

49 Cf. Acta e’i_\ﬁ'éfreta Sacrorum Conciliorum Recentiorum, Collectio
Lacencis, V, pp. 1286 1. ;E =

50 Cf. ibid., art. 97, pp. 1298-1299: "Episcopus in tractandis causis
matrimonialibus utitur tribunali, quod ex praeside et consiliariis ad minimum
quatuor constare debet."
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The Austrian Instruction subsequently exercised great influence on the
particular legislation of other countries as well as on universal legislation

concerning the mandated collegiate tribunal.

——

C. The United States of America

During the Second Plenary Council of Baltimore, October 6-20, 1366, it
was enacted that for the criminal trials of_;:lerics, a court consistirig of the bishop
or his vicar general and two priests be constituted.’! On July 20, 1878, the
Sacred Congregation for the Propagatiog of the Faith in an Instruction, Quamvis
concilium, intended for the United States, provided that for such cases, the.
bishop's tribunal was to comprise five priests, or where“this was impossible, at
least three, who were to constitute a Commission of Investigation.”Z The role of
this Commission, whose;nembers were 10 be selected in synod, was to investigate
cases presented to the.‘.'bishop. After discussing the merits of the case, each
member was to write his opinion in extenso, together with the relevant reasons.

A vote to determine the majority opinion of the court was then required, and this

along with the acta of the case, was to be submitted to the bishop for definitive

sentence.’3

In 1883, the same Congregation, in a/further Instruction, Cum magnopere,

also issued for the United States, made' prcy’ﬁon for the organisation of

!
51 Cf. A.E.LYONS, op. cit., p. 8.

i

b
Sz. Cf. 5.B. SMITH, op. cit., pp. 415-421, for the text of the Instruction.
53 Cf. ibid., p. 420.
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-

- .
-

ecclesiastical courts and thé ﬁrocedures for criminal trials involving clerics,>%

\ The prescriptions of Quamvis concilium, similar to those of Cum magnopere, were

superseded by the latter Instruction in most parts of the United States.

Although Cum magnopere had been intended to regulate only the criminal

# cases of clerics, the Third Plenary Council of Baltimore, November.9 to
December 7,°1884, extended its provisions to prescribe a general procedure for all
gcélesiastica.l trials in the United States, including formal matrimonial cases of

nullity.55

Both QJJam.vis concilium and Cum magnopere were to influence future

legislation since the Commission of Investigation, which they established, was to
play an important part in preparing for the mandated collegiatgdtribunal and the

synodal judges of the 1917 Code of Canon Law. Significantly, Cum magnopere is

mentioned in Cardinal Gasparri's edition of the Code in.the footnote for canon

1574 on synodal judges.56

/ 3

/—/—/ >4 Ci. S.C. FOR THE PROPAGATION OF THE FAITH, Instruction, "Cum
magnopere," 1883 (exact date not given), in Collectanea S. Congregationis de
Propaganda Fide seu decreta, instructiones, rescripta pro Apostolicis missionibus,
I, n. 1586, p. 169. Hereafter referred to as Collectanea.

25 Cf. A. DIACETIS, op. cit., p. 99. The Council also treated of
matrimonial cases specifically, and incorporated into its decrees the legislation of
the Instruction, "Causae matrimoniales," of the S.C. FOR THE PROPAGATION
OF THE FAITH, 1883. Cf. Collectanea, II, n. 1587, pp. 172-179.

56 Cf. Codex luris Canonici, Pii X Pontificis Maximi iussu digestus,
Benedicti Papae XV auctoritate promulgatus. Praefatione, fontium, annotatione
et indice analytico-alphabetico ab Emo. Petro Card. Gasparri_auctus, p. 457,
footnote 5. '
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1i. The 1917 Code of Canon Law

-Since much of the procedural law for matrimonial nullity cases, as
reflected in Book IV of the 1917 Code, is repeated substantially in Book VII of the
1983 Code to which two chapters of this study are devoted, the procedural law of
the 1917 Code will not be discussed here. It must, however, be noted that most of
the matrimonial procedural legislation, enacted from the time of the Council of
Trent, was incorporated into the 1917 Code. In particular, the post-tridentine
concern for safeguarding the integrity of the marital bond through the defender of .
the bond and the use of experts, collegiate deliberations and the mandatory
appe.al, resulted in much of the legislation for formal matrimonial nullity trials

found in the Code.
C. Interdiocesan Tribunals Prior to the 1983 Code of Canon Law57

The picture that has emerged with respect to jurisdiction over

matrimonial causes in which Invalidity of the bond was alleged, is a complex one.

57 Three distinct phases may be determined in the evolution of
interdiocesan tribunals prior to the 1983 Code of Canon Law:
a) 1938-1959: in this period, commencing with the erection of regional tribunals
in Italy and concluding with the announcement of Vatican Council 1I, interdiocesan
courts were also established in the Philippine Islands (1940), Canada (1946) and
Brazil (1959).
b) 1959-1965: the conciliar period: During the Council, much discussion was
devoted to difficulties concerning the administration of justice in the Church
generally, and in interdiocesan tribunals in particular. These discussions would"
influence the development of interdiocesan courts. For an excellent synthesis, cf.
C. ZAGGIA, "I tribunali interdiocesani o regionali nella vita della Chiesa," in

+ Dilexit justitiam: studia in honorem Aurelii Card. Sabattani, ed. Z. Grocholewski

and V. Carcel Orti, pp. 124-128. :
c) 1965-1983: the post-conciliar period. This period is marked by the following:
i} the meeting of the Synod of Bishops in 1967, and the approval of ten
principles which would direct the revision of the Code of Canon Law. Two of

-
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Initially, with colleges of bishops deciding such cases, judicial competence was
linked to a synod or provincial council. Such jurisdiction may be described as
"regional" or "interdiocesan" in the current sense of this terminology in as much
as a number of.bishops acted jointly in the decision-making process. When the
local bishop emerged as the competent court of first instance, his jurisdiction
over matrimonial causes was juridically connected to the territory of his diocese.
However, with the advent of interdiocesan tribunals in 1938, competence to
define both formal and sometimes informal matrimonial nullity cases moved from
the local bishops to the assembly of bishops of the relevant territory. Jurisdiction

for such cases has become "supradiocesan."
i. Interdiocesan Tribunals

Thé term "interdiocesan," in the broad sense, embraces all tribunals
established with supradiocesan competence. It thus includes the three categories
of such courts currently found in the Church: regional, interregional and, in the

strict sense, interdiocesan.

During the Second Vatican Council, supradiocesan tribunals were often

referred to as "interdiocesan," "regional" or "national," and sometimes as

these, respectively concerning subsidiarity and the territorial arrangement of the
Church, would have particular influence on the future law for interdiocesan
courts. Cif. Communicationes, | (1969), pp. 77-85.

il  the work of the Pontifical Commission for the Revision of the Code of Canon
Law; '

iili) the norms for Interdigcesan tribunals, both particular and general,
emanating from various dicasteries of the Holy See.

>



INTERDIOCESAN TRIBUNALS IN THE CHURCH 23

"interritual" or "linguistic'58 In the geheral norms issued by the Apostolic

Signatura in 1970, it is significant that the te Wterdiocesan" was mentioned
first, followed by "regi-onal" and "interregional."59 Indeed, it would appear that
the current preference of the Apostolic Sign_atura is for the expression
"interdiocesan," since it is indeterminate and may be used more comprehensively.
The term may thus be used to describe the following courts:

a) common tribunals, established by several bishops whose dioceses do not
constitute an ecclesiastical province or region;

b) provincial tribunals, erected by bishops of the same ecclesiastical provinces;
¢) interprovincial tribunals, established. by bishops of several ecclesiastical

a

provinces; .
d) regional tribunals, established by bishops of the same ecclesiastical region;
e) interregional or national tribunals, constituted by bishops of several

T

ecclesiastical regions, or of an fre nation, or for all the territory o'? an
episcopal conference: the latter could even include several nations.60

From a construction of articles 2 and 3 of the general norms of the
Apostolic Signatura for supradiocesan courts, M. Pesendorfer defines the

boundaries of the terms "interdiocesan,” "regional” and “interregional™

28 Cf. C. ZAGGIA, loc. cit., p. 138.

59 Ci. SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA,
"Normae pro Tribunalibus interdioecesanis vel regionalibus aut interregionalibus,"
December 28, 1970, in AAS, 63 (1971), pp. 486-492 Hereafter cited as "Normae

pro Tribunalibus." These norms are reproduced in appendix I.

60 Cf. C. ZAGGIA, loc. cit., p- 139.



INTERDIOCESAN TRIBUNALS IN THE CHURCH 24

Accordingly, regional fribunals are constituted in accordance
with the territory of a bishops' conference. The term "regional
jurisdiction” has now received a specific new significance. [...].
Interdiocesan tribunals are those which are constituted for several
dioceses, but not for the whole territory of a bishops' conference.
Interregional tribunals are those which encompass, besides the
jurisdiction of a bishops' conference, at least one more diqcese.61

A

Interdiocesan tribunals may be described as those established by the Holy .
See for a specific territory at the request of the bishops concerned, with
competence to decide all cases, or only certain types of “cases. . Gordon
describes them as:

[..J tribunals constituted by the Holy See for some territory or

region, including at least several dioceses, and having ordinary

jurisdiction- to define either cases of matrimonial nullity alone, or

perhaps all \types of cases, both criminal and contentious, arising
within the boundaries of that same territory.62
\

K. Mursdorf depicts such courtskell when he observes:

61 Cf. M. PESENDORFER, "Regionale kirchliche Gerichtshéfe. Ein
Strukturproblem des kirchlichen Verfassungsrechts," in OAK, 25 (1974), pp. 259-
260: "Demnach sind regionale Gerichtshéfe jene, die fur das Territorium einer
Bischofskonferenz errichtet werden. Der Terminus regionaler Gerichtsbarkeit hat
damit nunmehr einer ganz bestimmte, neue Bedeutung erhalten /[..J.
Uberditzesane Gerichtshife sind jene, die fir mehrere Di&zesen gemeinsam,
jedoch nicht fur das gesamte Territorium einer Bischofskonferenz errichtet
‘werden. Uberregionale Gerichtshofe sind jene, die iber das Jurisdiktionsgebiet
einer Bischofskonferenz hinaus wenigstens noch eine DiSzese umfassen.”

62 Cf. . GORDON, "De nimia processuum matrimonialium duratione:
factum, causae, remedia," in Per., 58 (1969), p. 552: "[..J tribunalia a S. Sede
constituta pro aliquo territoric vel regione, plures saltem dioceceses
comprehendente, et cum iurisdictione ordinaria ad definiendas vel solas causas
nullitatis matrimonii, vel fortasse omnes omnino causas tum criminales tum
contentiosas, quae intra limites eiusdem territorii exsurgant."
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A regional tribunal is [.../ not a Metropolitan court, but one that
has been established as a common tribunal in first-instance for all the
dioceses concerned, so that each respective diocese has, in the
regional tribunal, a court of first instance.63

With particular reference to the Italian tribunals, F. Roberti states:

These tribunals are of first and second instance. In so far as
they are competent for cases of matrimonial nullity, they completely
substitute for the ordinary diocesan tribunals.6%

On these tribunals, A. da Sant'Elia a Pianisi writes:

-

Regional tribunals are, in fact, ordinary matrimonial tribunals
for the whole of a conciliar region, and are not common diocesan
tribunals for all the dioceses of a region.6>

-
L

Regional courts were initially constituted in Italy on December 8, 1938,

by the Motu Proprio, Qua cura, of Pope Pius XI.66 In the motu proprio, the pope

declared that for many years the Sacred Congregation of the Sacraments had been

preparing for such tribunals by gathering information on tribunals and matrimonial

63 Ci. K. MGRSDORF, Lehrbuch des Kirchenrechts auf Grund des Codex
luris Canonici, III, p. 58: "Ein Regionalgericht ist [.../ kein Metropolitangericht,
sondern ein fur die beteiligten Bistiimer gemeinsames Gericht, erster Instanz, so
das jedes beteiligte Bistum in dem Regionalgericht sein eigenes Gericht erster
Instanz besitzt." ‘

64 Cf. F. ROBERTI, op. cit., pp. 404-405: "Haec tribunalia sunt primae
et secundae instantiae; eaque quoad causas nullitatis matrimonii tribunalia
ordinaria dioecesium plene substituunt.”

65 Ci. A. DA SANT'ELIA a PIANISI, | tribunali ecclesiastici regionali per
le cause di nullita matrimoniale in {talia, pp. 12-13: "I tribunali regionali, infatti,
sono tribunali matrimeniali ordinari di tutta una regione conciliare e non tribunali
diocesani comuni per tutte le diocesi della regione." _

66 Cif. PIUS XI, Motu Proprio, "Qua cura," December 8, 1938, in AAS, 30
(1938), pp. 410-413. =
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cases.67 The Céngregation had, by its Circular Letter, In plenariis, of July 1,
1932, for the first time regulated its "vigilance" over matrimonial courts by

obliging local Ordinaries to submit annual reports on the status and activity of

their ‘tribunals.68

.The expression "regionai-tfibunal," although not in the 1917 Code, occurs
frequen_tly in Qua cura as well as in the executory norms for the Italian courts.6%
To understand the origin of this terminology, it must be recalled that in 1919, the
Sacred Consistorial Council constituted eighteen conciliar regions in Italy.70 With
their creation, obstacles connected with convening plenary and regional councils
as prescribed by the Code were eliminated, since bishops would attend the council
arranged for their particular region. \-!/hen, almost twenty years later, eighteen

.

regional tribunals were established for Ital;}It was natural that thei:r\ territory

!

and the extent of their jurisdiction corresponded to the regions. .
. {\‘
- (
: \
N
67 Cf. ibid., p. 411. /

[
68 Ci. 5.C. OF THE SACRAMENTS, Circular Letter, "In plenariis," July

1, 1932, in AAS, 24 (1932), pp. 272-274. ‘ ‘

A

~,
69 Cf. ID., "Normae pro exsequendis litteris apostolicis.'Qua Cura' die 8
dec. 1938 motu proprio datis," July 10, 1940, in AAS, 32 (1940), pp. 304-308.

70 The division of Italy into conciliar regions was effected by the Sacred
Consistorial Council in three enactments: Decree, "Pro celebratione conciliorum
et appellationibus in regionibus Italiae," February 15, 1919, in AAS, 11 (1919),
pp. 72-74; Circular Letter, "All'Episcopato Italiano in esecuzione del decreto 'Pro
conciliorum celebratione in regionibus Italiae' del 15 Febbraio 1919," March 22,
1919, in AAS, 1l (1919), pp. 175-177; Decree, "De earumdem digecesium
adscriptione ad ecclesiasticam regionem Beneventanam," September 29, 1933, in
AAS, 25 (1933), p. 466. Cf. A. PUGLIESE, "Regione conciliare,” in Enciclopedia
Cattolica, .X, col. 653, ID., "Le nuovo norme sui tribunali ecclesiastici regionall,"
in Revista del Diritto Matrimoniale Italiano, 8 (1941), pp. 97-108; A. DA
SANT'ELIA a PIANISI, op. cit., p. 8.

£
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ii. The Intervention of the Holy See

It is a general principle of the Code of -Canon Law that every diocesan
bishop has the right to establish a Iocal.court. Why, then, is the intervention of
the Holy See required when a number of‘bishops decide tha‘t'a supradiggesan
tribunal would best serve the common good? The answer is deeply rooted in the

nature of the episcopal office and the potestas iudiciaria which is an essential

element of that office, for with the creation of an interdiocesan courty the tocal
bishops, albeit voluntarily, are deprived of the exercise of their judicial

competence for cases for which the new court has been established.

How, then, is it possible to reconcile what is asserted in article 27 of the

Dogmatic Constitution on the Church, Lumen gentium, with this restriction upon

an aspect of the episcopal potestas which has its origin in the divine law?
. . =

The bishops as vicars and legates of Christ govern the particular
Churches assigned to them [..7 by the authority and sacred power
which indeed they exercise [../. This power, which they exercise
persoynlally in the name of Christ, is proper, ordinary and immediate

-

Canon 391, §1 of the 1983 Code, which corresponds to canon 335 of the

1917 Code, reinforces article 27 of Lumen gentium: <

It is the role of the diocesan bishop to rule the particular Church
committed to him with legislative, executive and judicial power, in
accord with the norm of law.”2

71 Cf. VATICAN COUNCIL I, Dogmatic Constitution, "Lumen gentium,"
November 21, 1964, in AAS, 57 (1965), art. 27, pp. 32-33. English translation in
A.P. FLANNERY, ed., Documents of Vatican II, pp. 382-383.

72 Canon 391, §1: "Episcopi dicecesani est Ecclesiam particularem sibi
commissam cum potestate legislativa, exsecutiva et iudiciali regere, ad normam
iuris."

¢
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The same principle is affirmed, both in canons 334, 81 of the 1917 Code

and 381, §1 of the 1983 Code. Canon 381, 51 declares that:

A diocesan bishop in the diocese committed to him possesses all
the ordinary, proper and immediate power which is required for the
exercise of his pastoral office, except in those matters which the law
or a decree of the Supreme Pontiff reserves to the supreme or to
some other ecclesiastical authority.73

The office of diocesan bishop, endowed by divine .law with ordinary,
proper and’ immediate power, is so constituted to enable the incumbent to
exercise his pastoral role in the service of the people of God. With the suspension

of the exercise of the greater part of his judicial power, his office is

fundamentally modified.

_—

Is the potestas iudiciaria a necessary and integral element of the
¢

episcopal office? To respond, it must be noted, however, that following‘the

constitution of an interdiocesan tribunal, diocesan bishops do not forfeit the

exercise of the totality of their judicial power. Canons-381, §1 and 391, §1 of the

1983 Code of Canon Law are to be interpreted broadly, since the judicial power of

a residential bishop must be understood to include, in addition to criminal and
contentious cases, the administrative ones, and, in some Instances, the summary

ones, where a sizable part of his judicial power remains in force.

M. Pesendorfer, however, maintains that the restrictions upon the judicial

--— 73 Canon 381, §1: “Episcopo dicecesano in dicecesi ipsi commissa omnis
competit potestas ordinaria, propria et immediata, quae ad exercitium eius
muneris pastoralis requiritur, exceptis causis quae iure aut Summi Pontificis
decreto supremae aut alii auctoritati ecclesiasticae reserventur,” '

-
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competence of diocesan hishops, once an interdiocesan court has been established,

may be justified by the same article of Lumen gentium, which continues:74 -

This power which they exercise personally in the name of Christ,

is proper, ordinary and immediate, although its exercise is ultimately

controlled by the supreme authority of the Church, and can be

confined within certain limits should the usefulness of the Church and

the faithful require that.”?

The implication is that while there is a transfer of power, the bishop is in
no way divested of his ordinary judicial power, the exercise of which is merely
suspended in certain instances. Indeed, where a bishop, with the consent of the
Holy See, withdraws from the interdiocesan arrangement, the exercise of his
judicial power in its fullness revives. In essence, the exercise of jurisdiction by an
interdiocesan tribunal flows from the voluntary abdication by diocesan bishops of

their principal judicial responsibilities for the benefit of the supradiocesan

organism.75

On the other hand, it must be stressed, that while a diocesan bishop may
be deprived of a substantial part of his judicial power, as a member of the
assembly of bishops, his judicial competence transcends his diocese, extending to

all the dioceses of the territory. Furthermore, the bishops in their assembly

74 Cf. M. PESENDORFER, loc. cit., p. 259.
75 Cf. A.P. FLANNERY, ed., op. cit., p. 383.

76 Cf. M. DESDOUITS, "Origine, institution et nature des tribunaux
ecclésiastiques régionaux en France,” in RDC, 20 (1970), p. 4 "[..7 toute la

substance de- la réforme opérée par !'institution des officialités régionales repose

sur le dessaisissement de I'évéque diocésain de ses principales respofsabilités
judiciaires au profit d'un organisme supra-diocésain." :

-~
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designate officers not only for their respective dioceses, e.g., for the instructory
courts, but also for the entire territory. It may well be asked how. this can be
done in so far as a bishop enjoys jurisdiction only within his own diocese. F.

Roberti responds by stating that such responsibilities involving supradiccesan

jurisdiction may only be accomplished "auctoritate Romani Pontificis."77

On this point, the coétus on procedural law of the Commission for the
Revision of the Code of Canon Law, in response to a proposal that an episcopal
conference be empowered to constitute interdiocesan tribunals without the prior
authorisation of the Holy See, asserted that an episcopal conference, as such,
lacked the necessary capacity to confer on a supradiocesan body .jurisdiction
which belongs to individual bishops.”8 Accordin\gly, it must be concluded that with
regard to the special nature of the jurisdiction of such courts, the transfer of
power may take place only upon the authorisation of the highest authority. It‘ is in
virtue of his pr'irhacy of jurisdiction that the Roman Pontiff is able to restrict the
exercise of epiScopal powers, whether legislative, executive or judicial, and assign

£
these powers to new organisms created by him.

In the case of Italy, regional tribunals were constituted by a motu proprio
of Pius XI. Why, then, in other nations where interdiocesan courts have been

established was the erection by virtue of a decree of a Congregation, or, after

77 Ci. F. ROBERTI, "Annotationes ad motu proprio d. 8 dec. 1938," in
Apollinaris, 12 (1939), p. 23. Cf. also M. PESENDORFER, loc. cit., p. 262: "Da es
sich um eine RecHtshandlung im Uberdiszesanen Bereich handelt, kann die
Rechtsgrundlage, die das Errichtungsdekret der Bischdfe tragt, nicht die
bischéfliche, sondern nur die oberste kirchliche Gewalt sein."

78 Cf. Communicationes, 10 (1978), pp. 232-233.
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March 1, 1968, of the Apostolic Signatura?’9 It would seem that, once the
principle of "fimiting the exercise of the judicial power of bishops in their own
dioceses, and of bestowing upon them supradioéesan judicial competence had been

admitted, direct papal intervention was no longer required.$0
ii. Legislation Applicable to Interdiocesan Tribunals Prior to 1983

To determine the nature of interdiocesan courts prior to the 1983 Code of
Canon Law, it is necessary, in part, to determine what legal texts were applicable

to them.
a. The Decree of Erection and Executory Norms

Sihce an interdiocesan tribunal is a special court, it requirés an express
constitytion for its establishment. Thus, wherever such tribunals have been
established, the fundamental legal documents endowing them with juridical
existence and defining their rights and duties, have been either a decree of
erection as well as exec:.ttory norms formulated by the Holy See, or, since March
25, 1971, whgn -the general norms for interdiocesan tribunals became (_effective, a
decree of erection prepgred by the bishops concerned and approved by the Holy

See,

With the sole exception of Italy, interdiocesan tribunals constituted pnor

to March [, 1968, were established by a decree of the Sacred Congregatlon of the

79 On March [, 1968, the Apostohc Consntunon, "Regimini Ecclesiae
universae," became effecnve _ ‘ . .

30 Cf. M. DESDOUITS, "Origine, institution et nature des tribunaux
ecclésiastiques régionaux en France," in RDC 18 (1968), p. 194.

i e
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.o

Sacraments, and in a separate document of the same Congregation?@tory
norms were granted to regulate the organisation of the courts.8l To this
Conggegation was also attached an Office of Vigilance for matrimonial
tribunals.82 However, with the reorganisation of the Roman Curia by the

Apostolic Constitution of Paul VI, Regimini Ecclesiae universae, the First Section

of the Apostolic Signatura assumed responsibility both for the establishment of
interdiocesan and interritual tribunals and for the Office of Vigilaficé, the

competence of which was extended to all ecclesiastical courts.33 \\
- \

&1 The initial grant of executory norms for interdiocesan courts was
made by the 5.C. of the Sacraments in 1940 for the Italian regional tribunals /cf.
"Normae pro exsequendis litteris apostolicis 'Qua Cura' die 8 dec. 1938 motu
proprio datis," in AAS, 32 (1940), pp. 304-3087. In successive grants for other
courts by the same Congregation, the norms were largely analogous, but for
matrimonial causes only. The norms which emanated from that Congregation for
all tribunals erected until March 1, 1968, were later practically absorbed and
reformulated in the "Normae pro Tribunalibus interdicecesanis vel regionalibus
aut interregionalibus,” issued by the Apostolic Signatura on December 28, 1970.
These general norms have largely been superseded by the provisions of the new
Code. '

82 The Office of Vigilance of the S.C. of the Sacraments was created on
May 24, 1939.

83 Cf. PAUL VI, Apostblic Constitution, "Regimini Ecclesiae universae,"
August 15, 1967, in AAS, 59 (1967), art. 105, p. 921; O. ROBLEDA, "Decisionum
quarundam Supr. Tribunalis Signaturae Apostolicae commentarius,” in Per., 61
(1972), p. 93. At pages 92-94, Robleda discusses the establishment of interritual
tribunals of second instance. With respect to courts for the Oriental rite, Pius XII
had provided for the erection of tribunals of first instance for several eparchies or
regions. Such erection was reserved to the Holy See or to the particular synod of
bishops with the approval of the Holy See. However, once a regional tribunal had
been constituted, the bishops: could not validly establish a tribunal ("pro quibus
tribunal regionale erectum est nequeunt tribunal collegiale sua in eparchia valide
- erigere.")  Moreover, bishops with jurisdiction in the same territory of a
patriarchate could establish a single interritual tribunal "quod ocausas sive
contentiosas sive criminales fidelium cuiusvis ritus alicui ex iisdem locorum
Hierarchis subiectorum, cognoscat." Cf. PIUS XII, Motu Proprio, "Sollicitudinem
nostram," January 6, 1950, in AAS, 42 (1950), pp. 5-120, especially arts. 38 and 39,
pp- 13-14; C. ZAGGIA, loc. cit., pp. 135-136.
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With respeét to the establishment of interdiocesan courts, two significant
-
differences between the practice of the Sacred Congregation of the Sacraments
and the ‘Rpostolic Signatura must be noted:
i The Sacred Congregation of the Sacraments issued decrees of erection at the

request of, or at least after having heard, the bishops concerned. The Apostolic

 Signatura, however, after initially adopting the practice of the Congregation in its

first period pffOI'\to the publication of the general norms (1968-1970), largely
reduced its dwn d.irect intervention through the concession of a "nihil obstat,"
which authorised the bishops to prepare a decree of erection appropriate to their
particular needs.3%

ii. Since the proper competence of the Congregation had been prescribed by
canon 249 of the 1917 Code of Canon Law, it esfabli'shed 1;1terdiocesan tribunals
with competence solely for matrimonial causes. The'_majority of the courts

established by the Apostolic Signatura, on the other hand, are competent to

handle all cases. Moreover, the Apostolic Signatura has extended the competence
hY

~of several courts, erected prior to 1968, to include all cases.

The practice of establishing interdiocesan tribunals, governed by two
distinct documents, continued until the general norms became operative.
HoWeQer, since March 25, 1971, the Apostolic Signatura, upon receipt of a
petition for the erection of interdiocesan courts, has forwarded to the bishops the
"nihil obstat,” together with an outline to assist them in drawing up a decree of
er&ﬁon which would best respond to local requirements. This decree, to become

effective, had subsequently to be approved by the Apostolic Signatura.

84 Cf. "Normae pro Tribunalibus," art. 2.82, p. 487.
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b. The Cods of Canon Law
¢

r‘ .
Since 1938, the judicial procedure followed in interdiocesan matrimonial

tribunals has been the one observed in ordina_ri,' diocesan tribunals, that is, the
procedure prescribed in the 1917 Code of Canon Law and subsequent procedur:al
enactments. This appears tha:e been expressly provided in the executory norins
of zll interdiocesan courts erected before March 25, 1971. For example, article |
of the executory norms for the Italian, Philippine, Canadian, Columbian and
Parisian-Versailles tribunals declares JWith respect to the mogderator of the
tribunal:

[..J] to him are attributed all the rights and duties, which belong to

local Ordinaries as regards their own tribunals, according to the

sacred canons and the Instruction of this Sacred Congregation for the

discipline of the Sacraments, of 15 August, 1936, unless some other

provision is made below, or the matter shall so require.35

After March 25, 1971, specific reference is made to the general norms in
particular decrees. Thus, for example, article IlII of the decree for Zimbabwe
explicitly refers to article 4 of the general norms when clarifying the role of the
moderator. Article Il of the general norms had. provided that, in handling cases,

+

the prescriptions of law were to be observed, but with the additions and changes

-

' \

}

stipulated4in the norms themselves.86

.

3 "[..J eidemque omnia iura et officia attribuuntur quae Ordinariis
lo;gu.mgs ad normam sacrorum canonum et Instructionis’ Sacrae huius
Congregationis deNdisciplina Sacramentorum diei 15 Augusti 1936 circa proprium
tribunal competunt, nisi aliter infra cautum sit vel subiecta materia aperte
exigat." ) .

| 86 Cfi. "Normae pro Tribunalibus," art. 11, p. 490.
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C. Subs:equent Enactments of the Holy See

1. The Instruction, Provida mater

f

The Instruction, Provida mater, did not abrogate any of the procedural

law of the 1917 Code.87 Rather, its purpose was to provide a co-ordinated
restatement of the matrimonial ;Srocedures of the Code which would assist judges
to adapt the general procedural principles of the Code to individual cases.

Although Provida mater had originally been intended for diocesan tribunals, it was

specifically extended to interdiocesan courts by the Motu Proprio, Qua cura.88 In

the appendix to Provida mater, two previous prescriptions, issued by the same

Congregation and applicable to interdiocesan tribunals, were cited. The first of

these was the Instruction, De competentia iudicis in causis matrimonialibus

ratione quasi-domicilii, of December 23, 1929.8% The other was the Circular

Letter, In plenariis, of July !, 1932, addressed to diocesan bishops and those
equivalent to them, which prescribed that in January of each year, a
comprehensive report on the status and activity of matrimonial courts in the

preceding year was to be submitted.90 In this report, among other matters,

87 Cf. 5.C. OF THE SACRAMENTS, Instruction, "Provida mater," August
15, 1936, in AAS, 28 (1936), pp. 313-372.

88 Cf. PIUS XI, Motu Proprio, "Qua cura," December 8, 1938, in AAS, 30
(1938), p. 410. R—

89 Cf. 5.C. OF THE SACRAMENTS, Instruétion, "De competentia iudicis
In causis matrimonjalibus ratione quasi-domicilii," December 23, 1929, in AAS, 22
(1930), pp. 168-171. . —

90 Cf. ID., Circular Letter, "In plenariis,” July 1, 1932, in AAS, 24 (1932),
Pp- 272-274. A synthesis of the annual reports received by the S.C. of the
Sacraments was published annually in the Adunanza Generale of the Office of
Vigilance. See appendix II for a synopsis of the statistics of matrimonial cases
handled in respect of Asia, Africa and Oceania for the years 1962 and 1963.
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mention was to be made of the names and academic qualifications of tribunal
personnel, money paid to the tribuna} by the parties, the honoraria paid to
advocates and experts, the statistics of cases introduced and defined both in first
and second instance with the grounds of nullity, and details of the activity of the

defender of the bond.
2. The Circular Letter of the Apostolic Signatura

On December 28, 1970, the Apostolic Signatura addressed a Circular
- Letter to the presidents of episcopal conferences. In this lettqr,‘local Ordinaries
were exhorted to consider the establishment of interdiocesan courts in o-rder that
the administration of justice, especially as regards matrimonial cases, be more
expeditiously handled.?! This letter also required that annual and quinquennial
reports on the status and activity of all tribunals be submitted to the Apostolic

Signatura by tribunal moderators of both the Latin and Oriental Churches.
3. The Norms for Interdiocesan, Regional or Interregional Tribunals
Also on December 28, 1970, as previously mentioned, the Apostolic

Signatura published general norms for interdiocesan tribunals.92 These twenty-

-

91 Cf. SUPREME TRIBUNAL OF THE APOSTOLIC "SIGNATURA,
"Litterae Circulares ad Praesides Conferentiarum Episcopalium de Tribunalium
Ecclesiasticorum statu et activitate," December 28, 1970, in AAS, 63 (1971), pp.
480-486. Cf. P. FELICI, "Address to- Twelfth General Congregation," October 6,
1980, in L'OSSERVATORE ROMANO, October 20, 1980, p. 14, where Cardinal
Felici made a strong plea for episcopal conferences to establish interdiocesan
tribunals within their territories:

92 Cf. SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA,
"Normae pro Tribunalibus,” in AAS, 63 (1971), pp. 486-492; F.G. MORRISEY,

—

"Regional Tribunals," in NCE, 16, p. 375.
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two norms, arranged in five chapters, regulated the establishment and functioning
of such courts. The initial step was for the bishops concerned to petition the Holy
See for a "nihil obstat." In their request, they were to include their reasons for
wishi'ng to erect' these tribunals, the competence required and the number of
tribunals of first and second instance, together with details of the dioceses for

which the courts were to be constituted.

4. The Motu Proprio, Causas matrimoniales

To expedite matrimonial processes, Paul VI promulgated Causas

- matrimoniales on March 28, 1971.93 This legislation which included, among

others, ceértain norms for constituting tribunals and determining the competent

forum, applied to all matrimonial courts, whether diocesan or interdiocesan.
iv. The Juridical Nature of Interdiocesan Tribunals

Having considered interdiocesan tribunals from the perspective of the
legal texts applicable to them, it is appropriate to examine their juridical nature

to determine their position among the various species of tribunals.

I. Gordon attributes three juridical qualities to interdiocesan courts:
supradiocesan, special and ordinary.9% F. Roberti similarly describes them as

regional, special and ordinary,?5 while M. Desdouits characterises them as

¢
‘ 93 Cf. PAUL VI, Motu Proprio, "Causas matrimoniales," March 28, 1971,
in AAS, 63 (1971), pp. 441-448.

. o GORDON, "De tribunalibus regionalibus cum respectu ad
ludicum delectum et ad processus breviationem," in Per., 56 (1967), p. 586.

95 Cf. E. ROBERTI, De processibus, I, p. 406.

N

4
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collegial, regional, special and ordinary.96

—

a. Collegial

Writing prior to Causas matrimoniales  which,. under certain

-

- circumstancés, permitted the constitution of a single clerical judge tribunal for

formal cases of matrimonial nullity, M. Desdouits refers to interdiocesan tribunals
as "collegial" in nature. Although this can no lon\ger be asserted absolutely, the
ideal, nevertheless, for the adjudication of formal matrimonial nullity cases in
diocesan and in interdiocesan courts remains the judicial college. |

-

b. Supradiocesan/Regional

The terms "supradiocesan" or "regional" refer essentially to the
jurisdiction exercised over a particular territory by an interdiocesan tribunal. On
this point, I. Gordon states:

[...] whether they are sometimes competent for several dioceses, or

even for several ecclesiastical 9provinces or regions, the nature of
these tribunals is supradiocesan.97

F. Roberti, with special reference to the [talian courts asserts:

These tribunals are regional /..,7, not common diocesan tribunals
for several dioceses. Accordingly, their power is only confined by the

96 Cf. M. DESDOUITS, "Origine?iinstitution et nature des tribunaux

ecclésiastiques régionaux en France," in RDC, 19 (1969), pp. 6-11; Cf. also C.
ZQGGIA, loc. cit., pp. 139-140. -

/ 97 Cf. L. GORDON, "De nimia processuum matrimonialium duratione:
factum, causae, remedia," in Per., 58 (1969), pp. 552-553: “/[..7] natura horum
Tribunalium est superdioecesana, seu pro pluribus dioecesibus, immo etiam pro
pluribus provinciis vel regionibus ecclesiasticis aliquando sunt competentia."
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boundaries of a region; and, although the judges and officers are

chosen by all the bishops assembled together, they may handle any

case in any part of the reéion, but, principally, as is clear, in the seat

of the regional tribunal.?

By the term "regional tribunal" is therefore understood the judicial
jurisdiction established over the territory of several dioceses that constitute an
ecclesiastical region. Such tribunals are "regional" in the same way that the

jurisdiction that they exercise is more extensive than that of a diocesan court,

whose jurisdiction is restricted to diocesan boundaries.9?

The word "regional,"” however, may also be used in a wider sense. Its
usage here is equivalent to "supradiocesan" and may refer to the jurisdiction of an

interdiocesan court over a number of dioceses, or even over a whole nation.

-

When interdiocesan tribunals were introduced into Italy, the Philippine
I[slands and Canada, it was explicitly provided in article 11 of their exe&utory
norms that the tribunal "for matrimonial cases is both a common one for the
dioceses of its region (province), and the proper one for each diocese of the region

(province)." -

~

98 Cf. F. ROBERTI, De processibus, I, pp. 406-407: "Haec tribunalia sunt
regionalia [.../ non dicecesana communia pluribus dicecesibus. Ideo eorum
potestas tantum limitibus regionibus coarctatur; et, quamvis iudices et ministri ab
omnibus simul Episcopis eligantur, gquaslibet causas agere possunt in qualibet
regionis parte, maxime vero, uti patet, in sede tribunalis regionalis."

99 Cf. for example, S.C. OF THE SACRAMENTS, "Normae pro
exsequendis litteris apostolicis 'Qua Cura' die 8 dec. 1938 motu proprio datis,”
July 10, 1940, in AAS; 32 (1940), p. 305: "[..J ad matrimoniales cafas, est
commune pro dioecesibus Regionis simulque est proprium singulae cuiusque
- dioecesis Regionis." : .
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c. Special

When discussing the nature of ecclesiastical courts, a distinction must be
drawn between a general court that has universal competence to define all cases,
i.e., contentious and criminal, and a special court which is solely competent
within a specific area. In his commentary on the Italian tribunals, C. Bernardini
declared that a regional tribunal is special "in so far as it was constituted

exclusively to decide matrimonial cases of nulllty."loo

F. Roberti states that where regional tribunals have been erected for’

matrimonial nullity cases, they substitute for the diocesan court.10l I. Gordon,

however,, mentions an exception to this principle in Brazil where, under certain

conditions, both interdiocesan and diocesan tribunals are competent in first-
S

instance for formal and informal cases.!02 Moreover, since 1971, both diocesan

and interdiocesan courts in Canada have been competent for informal cases.l03

Prior to May 18, 1965, when the Sacred’ Consistorial Congregation
extended the competence of the Toulouse region-al tribunal to include all cases,

interdiocesan tribunals were competent for matrimonial cases alone, and

~,

100 Ci. C. BERNARDINI, "Annotationes ad normas S.C. de Sacramentis

d. 10 iul. 1940," in Apollinaris, 13 (1940), p. 170: "[..J quatenus ad matrimonii
nullitatis causas exclusive disceptandas constitutam."

101 Ci. F. ROBERTI, De processibus, L. p. 405. "

102 Cf. I. GORDON, "De tribunalibus regionalibus cum respectu ad
ludicum’delectum et ad processus breviationem," in Per., 56 (1967), pp. 585-586.

. 103 Ci. SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA,
Rescript, "Canada: Jurisdictional Changes for Tribunals," March %, 1971, in CLD,
7, pp. 927-929. .

—a
-

(¥
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accordingly, special in nature.l0% Where interdiocesan courts have been granted
universal competence, they become general and, as a rule, render diocesan courts

incompetent with respect to all contentious and criminal cases.

It would seem that at least since 1968, most interdiocesan tribunals have
been constituted with universal competence. An example is the case of Zimbabwe
. in Southern Af:—ica where the decree states that the tribunals of first and second
instance are competent "to handle all cases, that is to say, not only cases of

nullity of matrimony, whether formal or summary, but also cases of the

separation of spouses, as well as contentious and criminal cases."105
d. Ordinary

In his analysis of the Italian regional tribunals, F. Roberti describes their
jurisdiction as ordinary in the same way that the jurisdiction of diocesan tribunals
is ordinary.106 These courts exist prior to the matrimonial cases submitted to
them and were established precisely for such cases. Accordingly, no delegation is

required from any bishop of the region for the court to be competent to study a

104 Cf. SACRED CONSISTORIAL CONGREGATION, Decree, May 18,
1965, in AAS, 57 (1965), pp. 1006-1007; 1. GORDON, "De nimia processuumn
matrimonialium duratione: factum, causae, remedta,” in Per., 58 (1969), p. 552.

105 "/[...] ad pertractandas causas universas, scilicet non tantum causas
nullitatis matrimonii, sive formales sive summarias, sed etiam causas separationis
CONIUguUM necnon causas contentiosas et criminales.” The Zimbabwe decree which
is unpublished was approved by the Apostolic Signatura in a rescript (Prot. N.
#534);3 V.T), dated December 11, 1973. ° . -

106 Cf. F. ROBERTI, "Annotationes ad motu proprio d. 8 dec. 1938," in
Apollinaris, 12 (1939), pp. 23-24; F.G. MORRISEXI,/IOC. cit., p. 375.

'
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case arising in his diocese, since the tribunal is competent to hear all cases of

matrimonial nullity having their origin in any of the dioceses of the territory.

[. Gordon characterises interdiocesan tribunals as ordinary "Pince they
judge In virtue of o;'dinary judicial power by which individual diocesan ishops, for
whom such tribunals are proper, are able to judge together with the other bishops
in the same province, region or nation."107 A. Caron, however, is more precise in
his definition of the nature of jurisdiction exercised in interdiocesan codrts, for
although he defines it as ordinary, he qualifies this by adding that it is jurisdiction

"a iure officio adnexa."108

Pl

Though the jurisdiction in an interdiocesan tribunal is ordinary, it is
vicarious since its exercise is on behalf of the bishops of the territory. Indeed, M.
Desdouits classifies this power/g_s vicarious, since the tribunal exercises it:

[.- in virtue of its function, but in the name of the Ordinaries of the

assgmbly of the region, just as the officialis exercises his jurisdiction

in the name of the diocesan bishop with whom he forms one and the
same tribunal, 109

107 Cf. 1. GORDON, "De tribunalibus regionalibus cum respectu ad
iudicum delectum et ad processus breviationem,” in Per., is (1967), p. 586:
"[..Jsiquidem iudicant vi potestatis Iiudicialis, qua pollen? singuli Episcopi
dicecesani, qui talia TT. ut propria habent, simul cum aliis Episcopis eiusdem
provinciae, regionis vel nationis." Cf, also A. DA SANT'ELIA a PIANISI, op. cit.,
p. 11. : '

108 Ci. A. CARON, "Regional Tribunals," in The Jurist, 23 (1963), p. 426;
C. BERNADINJ, loe. cit., p. 171: "/..J de ipsorum natura est locutus, quam
ordinarium, quatenus a iure officio adnexam."

109 Cif. M. DESDOUITS, "Origine, institution et nature des tribunaux
ecclésiastiques régionaux en France," in RDC, 19 (1969), p. 9: "[...J en vertu de sa
fonction, mais au nom de l'assemblée des Ordinaires de la région, tout comme

'official exerce sa juridiction au nom de 'evéque diocésain, avec qui il ne forme
" “qu'un seul et méme tribunal (canon 1573,§2)."
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Where an interdiocesan court is solely competent for matrimonial nullity
cases, it could be delegated.by a bishop of the territory to hear a contentious
case, other than one of marriage, or even a criminal case. In such cases, the

jurisdiction of the tribunal would be delegated rather than ordinary,l10

v. The Particular Establishment of Interdiocesan Tribunals

Writing in [967, I. Gordon maintains that it is not an easy task to provide —

. an exhaustive list of the nations where interdiocesan tribunals have been

\

EAN
established since most decrees have not been published in the Acta Apostolicae

Sedis, nor have commentaries on all appeared in canonical journals.tll He lists
eight nations where such courts have been constituted sing_e their establishment in
Italy in 1938: the Philippine Islands (1940), Canada (1946), Brazil (1959), France

(1965), Algeria (1965), 'l'u_nisfa (1965), Columbia (1967) and Chile (1967).112

In an article published in 1974, Cardﬂino Staffa, then prefect of the
Apostolic Signatura, details the first and second instance tribunals recently
established, as well as those reorganised more appropriately in the light of local™-

* requirements.113 In his first category, entitled "Tribunalia interdioecesana ex

Y
110 Ci. J.R. WINDLE, A Study of Regional Tribunals in Canada for Cases
of Nullity of Marriage, p. 21. .

111 Cf. I. GORDON, "De tribunalibus regionalibus cum respectu ad
“ludicum delectum et ad processus breviationem,"” in Per., 56 (1967), p. 580.

112 Although not mentionéd by I. Gordon, interdiocesan tribunals were

-established in Australia on June'19, 1952. Cf. $.C. FOR THE PROPAGATION OF
THE FAITH, Rescript, June 19, 1952,‘1n CLD, 9, pp. 964-966.

- 113 -Cf. D. STAFFA, "De tutela iudiciali administrativa i.e. de iustitia
administrativa apud S. Tribunal Signaturae Apostolicae deque ordinatione tribun.
interdioces.," in Per., 63 (1974), pp. 169-177.

-
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novo erecta,” Staffa mentions the following nations: Algeria, Bolivia, Central
African Republic, Columbia, Cuba, Dominican Republic, France, Greece, Iran,
Ivory Coast, Jugosiavia, Korea, Mauritania, Mexico, Nigeria, Peru, Puerto Rico,

Scotland, Turkey, Upper Volta and Zimbabwe. [ 14

In the second category, "Tribunalia autem interdioecesana renovata," are

cited: = Brazil, Chile, France, and the Philippine Islands.115 Moreover, Staffa
states that several petitions, either for the establishment of, or the reordering of .
existing interdiocesan courts, had been received from Costa Rica, Equatoria,

Haiti, Italy (appeal tribunals), Madagascar, Nicaragua, Papua New Guinea and

Paraguay.l16 .

114 Cf. ibid., pp. 176-177: Algeria (I of Ist inst); Bolivia (4 of st and 2
of 2nd inst); Central African Republic (1 of Ist and | of 2nd inst); Columbia (5 of
Ist inst); Cuba (2 of Ist and 2 of 2nd inst); Dominican Republic (1 of Ist inst);
France (6 of lst and 6 of 2nd inst); Greece (1 of Ist and | of 2nd inst); Iran {1
interritual of Ist inst); Ivory Coast (1 of Ist inst); Jugoslavia (1 of Ist and 1 of 2nd
inst); Korea (3 of st and 3 of 2nd inst); Mauritania (1 of Ist inst); Mexico (! of st
inst); Nigeria (3 of Ist and | of 2nd inst); Peru (& of st and 2 of 2nd inst); Puerto
Rico (I of Ist inst); Scotland (1 of Ist inst) Turkey (1 of Ist and 1 of 2nd inst);
Upper Volta (3 of Ist and 1 of 2nd inst); Zimbabwe (2 of Ist and 2 of 2nd inst);
Interdibcesan tribunals were also established ianermany on December 6, 1978. A
tribunal of first instance was erected in Erfurt and one of second instance in
Bautzen. Cf. CLD, 9, pp. 917-918; AKK, 148 (1979), pp. 151-160.

115 Cf. D. STAFFA, loc. cit., p. 177: Brazil (14 of st inst); Chile (7 of
Ist and 3 of 2nd inst); France {2 of Ist and 2 of 2nd inst); the Philippine Islands (6
of Ist and 6 of 2nd inst). While it has not been possible to. determine the exact
number of interdiocesan tribunals established in the Church, the Secretary of the
Supreme Tribunal of the Apostolic Signatura, in a recent article, stated that the
Apostolic Signatura had been involved in the erection of interdiocesan tribunals in e
approximately 50 nations. Cf, Z. GROCHOLEWSKI, "Linee generali della~.
giurisprudenza della Segnatura Apostolica relativamente alla procedura nelle
cause matrimoniali," in ME, 107 (1982), p. 263.

-~

l16 Cf. D. STAFFA, loc. cit., p. 177.
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It would seem appropriate to discuss briefly the establishment and
reorganisation of certain characteristic interdiocesan tribunals, i.e., those in
Italy, the Philippine Islands, Canada, Ausfralia, Brazil, France and Zimbabwe.

The norms issued for other countries generally follow the same provisions.

a. Italy

As mentioned previously, in virtue of Qua cura, eighteen regional
tribunals of first and second instance were established in Italy on Decer;'lber g,
1938, and norms to éxec:ute the motu proprio were published on' July 10, 1940.117

‘ The right of direct appeal to the Sacred Roman Rlota in terms of canon 1599,
§1,1° remained intéct. However, since .appea.ls from the tribunal of the Vicariate
of Rome were also heard by the Rota, the number of cases referred to it in second

instance grew to the extent that a Pontifical Rescript from the Secretariate of

-.State, dated October 16, 1954, suspended canon 1599, 81,1° ad tempus for

117 Ci. supra, footnotes 66 and 69 respectively. For commentaries on
the Italian tribunals, cf. E. BERGH, "Motu proprio de S.5. Pie XI sur l'organisation
des tribunaux ecclésiastiques en Italie pour les causes en nullité de mariage,” in
NRTh, 66 (1939), pp. 334-338; ID., "Organisation des tribunaux régionaux italiens
pour les proces en nullité de mariage,” in NRTh, 68 (1946), p. 459; C.
BERNARDINI, "Annotationes ad normas S.C. de Sacramentis d. 10 iul. 1940," in
Apollinaris, 13 (1940), pp. 170-175; L. CAPALTI, "Nuovo ordinamento dei tribunali
ecclesiastici per le cause matrimoniali,” in IDE, 49 (1938), pp. 499-505: ID., "Sulle
norme di attuazione dei tribunali regionall matrimoniali,” in IDE, 31 (1940),
pp- 250-257; Cf. P. CIPROTTI, "Adnotationes motu proprio de ordinandis
tribunalibus ecclesiasticis Italiae pro causis nullitatis matrimonii decidendis,” in
Archivio di Diritto Ecclesiastico, 1 (1939), pp. 315-319; L. M. DE BERNARDIS,
- "Sulla glurisdizione dei tribunali ecclesiastici regiomali," in Archivio di Diritto
Ecclesiastico, 5 (1943), pp. 24-39; F. ROBERTI, "Annotationes ad motu proprio d.
8 dec. 1938," in Apollinaris, 12 (1939), pp. 22-25.
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matrimonial nullity cases defined in first instance in Italy.l118 Accordingly, such
cases were to be submitted only t& the second instance court designated in Qua
cura. Canon 1599, §1,2°, however, continued to apply for third instance

matrimonial nullity cases.

The rescript also made provision for the constitution in the Vicariate of
Rome of an appeal court, dlistincr from the first instance court. To tﬁiS'appeal
tribunal were to be referred all matrimonial nullity cases heard in first instance in
the Vicariate, as well as those from the courts at Naples and Cagliari, in virtue of

Qua cura. On February 10, 1969, however, when the rescript was suspended, the

»

-
right of direct appeal to the Roman Rota in second instance was reinstated for

Italy.l19

In terms of the Apostolic Constitution, Vicariae potestatis, of January 6,

1977, the tribunals of the Vicariate of Rome were reorganised. Two distinct

courts were constituted in the vicariate:

118 Cf. SECRETARIATE OF STATE, Pontifical Rescript, "De causis
nullitatis matrimonii, quae a tribunalibus ecclesiasticis regionalibus Italiae in
primo gradu tractatae fuerint ac de institutione tribunalis appellationis in
vicariatu urbis,” October 16, 1954, in AAS, 46 (1954), pp. 614-615. Cf. P,
FEDELE, "Annotationes ad rescriptum pont. et ad normas-tribunalium vic. urbis,"
in Apollinaris, 27 (1954), pp. 321-322; E. GRAZIANI, "Considerazioni sui recenti
provvedimenti pontifici circa le cause matrimoniali italiane," in IDE, 65 (1954),
pPp- 361-373; ID., "l primo decennio del tribunale d'appello del vicariato dell'urbe,"
in IDE, 75 (1964), .pp. 299-308; A.G. OLIVERO, "Dai tribunali ecclesiastici
regionali al Tribunale d'Appello del Vicariato dell'Urbe," in IDE, 76 (1965), pp.
242-252. :

119 Cf. SECRETARIATE OF STATE, Pontifical Rescript, "Rescriptum
pontificium diei 16 oct. 1954 suspenditur, et causas nullitatis matrimonii appellari
possunt in [talia aut ad S.R. Rotam aut-ad tribunal regionale appellationis,"
February 10, 1969, in Leges ecclesiae, IV, n. 3716.
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a. the ordinary tribunal of the Diocese of Rome, with competence for all cases
able to be settled in the canonical forum, with the exception of cases of nullity of
marriage; i

b. the regional tribunal of the Lazio conciliar region, with competence for cases

of nullity of marriage.

Appeals from both these courts were to be directed to the Sacred Roman

Rota, 120
LN
b. The Philippine Islands

A decree of the Sacred Congregation of the Sacraments of December 20,
1940, estabiished for the Philippine Islands three first and three second instance
"provincial" tribunals, with.out prejudice to the competence of the Sacred Roman
Rota by virtue of canon 1599, §1.121 The executory norms granted for these

tribunals were essentially identical to those for Italy,122

On December 31,1956, the same Congregation rearranged the.distribution

of tribunals through the establishment of seven first instance courts, each -

120 Ci. PAUL VI, Apostolic Constitution, "Vicariae potestatis,"” January
6, 1977, in AAS, 69 (1977), pp. 5-18, especially arts. 12-23, pp. 15-18.

) 121 Cf. S.C. OF THE SACRAMENTS, Decree, "De ordinandis tribunalibus
ecclesiasticis Insularum  Philippinarum pro cauysis nullitatis matrimonii
decidendis," December 20, 1940, in AAS, 33 (1941), pp. 363-364.

122 Ci. ID.,.'"Normae pro exsequendo decreto diei XX decembris
MDCCCCXXXX de  ordinandis  tribunalibus ecclesiasticis  Insularum
Philippinarum," April 28, 1941, in AAS, 33 (1941), pp. 364-368. For commentaries
on the Philippine tribunals, cf.” V. BARTOCCETTI, !Annotationes ad normas pro
exsequendo decreto diei 20 dec. 1940," in Apollinaris, 15 (1942), pp. 223-224; E.
BERGH, "Tribunaux régionaux aux lles Philippines pour les causes en nullité de
mariage,” in NRTh, 68 (1946), pp. 459-460. '
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corresponding to an ecclesiastical province.123 Also erected by this decree was a

-

single national appeal tribunal in Manila.

.

c. Canada

- - \/
On January 28, 1946, the Sacred Congregation of the Sacraments

established in Canada seven first instance provincial matrimonial tribunals, each
competent for the dioceses of one or two ecclesiastical provinces, as well as four
[ 4 5 :

second instance tribunals.124 Executory norms, almost the same as those for

[taly and the PhiIiPpine Islands, were granted on May 13, 1946.125 These courts,

t .
like those of Italy and-the Philippine Islands, were competent for formal and
informal cases of matrimonial nullity.
. o

123 Cf. ID., Decree, "De ordinandis tribunalibus ecclesiasticis Insularum
Philippinarum pro causis nullitatis matrimonii decidendis in primo et secundo
gradu," Decemper 31, 1956, in k_i\é, 49 (1957), pp. 163-164: Norms were issued by
the same .Congregation on the same date (cf. AAS, 49 (1 » Pp. 165-169); V.

BARTOCGETTY, “Annotationes ad decretum et normas de tribunalibus -

ecclesiasticis’ Insularum Philippinarum,” in Apollinaris, 30 (1957), pp. 422-424; J.
ORTEA, "THe S8perior Court of Appeal. for Matrimonial Cases of Nullity in the
Philippines,” indBoletin Eclesiastica de Filipinas, 31 (1957), pp. 790-792. {

¢
124 Gf. 5.C. OF THE SACRAMEN®S, Decree, "De ordinandis tribunalibus
eccleslastici§ ditionis Canadensis super causis nullitatis matrimonii decidendis,"
» January 28, 1946, in AAS, 38 (1946), pp. 281-283.

125 Cf. ID., "Normae pro exsequendo decréto diei XXVII ianuarii
MCMXLVI de ordinandis tribunalibus ecclesiasticis ditionis’ Canadensis," May 13,
1946, in AAS, 38 (1946), pp. 283-287; V. BARTOCCETTI, "Annotationes ad decr.
S. Congr. de discipli. Sacram. d. 28 ian, 1946," in Apollinaris; 19 (1946), pp. 225-
227; J. CASORIA, "Brevis explicatio decreti S.C. de disciplina Sacramentorum
quoad ordinanda tribunalia ‘ecclesiastica ditionis Cmd\ensis super causis nullitatis

matrimonil decidendis," in EIC, 2 (1946), pp. 343-346 7. WINDLE, A Study of

Regional Tribunals in Ganada for Cases of Nullity of Marriage; Cf. Also F.G.
MORRISEY, "The Development of Canon Law in Canada Since the Second Vatican
Council," in IDE, 89 (1978), pp. 197-198; ID., "The Development of Particular
Canomical Legislation in Canada," in Eglise et Théologie, 11 (1980), pp. 241-242;
ID., "Le développement récent du droit de procédure en Amérique du Nord," in
Prawo Kanoniczne, 24 (1981), pp. 238-253.
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The dioceses of Newfoundland were added to the provincial tribunals in
Halifax and Quebec in first and sécon’d instance respecltively on August 7,
1950,126 and, following the establishment of 'Ebe province of,g Sherbrooke on March
2, 1951, the dioceses of this province became subject 15 the Montreal court in
first instance, and the Ottawa court on appeal.!27/0n December 14, 1955, a first
instance tribunal was erected in 'Edmonton for the 'Edmonton province,

terminating the competence of the Vancouver tribunal in first instance over the

Edmonton province.128, |

#*

In 1965, with the establishment of an appeal court in Montreal for cases
defined in first instance in Montreal, Quebec and Toronto, the number of appeal

‘tribunals was reduced to three: Toronto, Quebec and Montreal.129

In a rescript of March &, 1971, amiong other concessions, competence for
informal matrimonial cases was granted to diocesan courts, without prejudice to

the competence of the regional ones. 130

J\ ’

126 Ci. S.C. OF THE SACRAMENTS, Dbecree, August 7, 1950, iws, L4
(1952), pp. 280-281. vz

127 Ci. ID., Decree, March 25, 1952, in AAS, 44 (1952), pp- 281-282.

128 Cf. ID., Decree, December 14, 1955, in AAS, 48 (1956), pp. 59-60.

129 Cf. L. DEL MO PACHON, "Novisima tramitacién de las causas
matrimoniales,” in REDC, 27 (1971}, p. 384.

130 Cf. SUPREME .TRIBUNAL OF THE APOSTOLIC SIGNATURA,
Rescript, March 4, 1971, in CLD, 7, pp. 927-929.

e,
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On November 1, 1974, matrimonial procedural norms were granted for the
Canadian tribunals,131 and on May 20, 1977, revised norms were approved.132 A
national appeal court with universal competence was established in Ottawa on

November 23, 1983.133
d. Australia

Regional tribunals were established in Australia by a rescript of the
Sacred Congregation for the Propagation of the Faith on June 19, 1952.13% Five
courts of first instance, corresponding to the five ecclesiastical provinces, and

four of second instance were erected for formal cases of matrimonial nuility.

On August 31, 1970, special procedural norms for matrimonial nullity
cases were granted to the Australian Episcopal Conference,l35 and in a further
rescript of November 1, 1974, Australia was provided with norms similar to those

granted for Canada.!36 A national appeal tribunal was constituted in Sydney on

[31 Cf. S.C. FOR PUBLIC ECCLESIASTICAL AFFAIRS, Rescript,
November 1, 1974, in CLD, 8, pp. [169-1170.

[32 Cf. SUPREME TRIBUNAL OF THE APOSTOLIC EIGNATURA,
Norms, May 20, 1977, in CLD, 8, pp. 1173-1176. :

133 Cf. ID., Rescript, November 23, 1983, unpublished.

134 Cf. 5.C. FOR THE PROPAGATION OF THE FAITH, Rescript, June
19, 1952, in CLD, 9, pp. 964-966. In certain territories, then subject to the S.C.
for the,Propagation of the Faith, the establishment of interdiocesan courts was
effected by that Congregation in conjunction with the S.C. of the Sacraments.

135 Ci.5.C. FOR PUBLIC ECCLESIASTICAL AFFAIRS, Rescript, August
31, 1970, in CLD, 9, pp. 967-974. These procedural norms were the same as the
American ones. :

136 Cf. ID., Rescript, November 1, 1974, in CLD, 9, pp. 976-978.
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>

November 22, 1974,137 and, on February &, 1975, universal competence was

granted to the Australian courts. 138>
e. Brazil

In so far as the territorial organisation of the Church in Brazil had not yet
been {inally determined, when provincial tribunals were introduced in July, 1959,
twenty-seven first instance courts, eleven of which were also of second instance,

were established ad experimentum for ten years; the territory of each first

instance coux}t corresponded to an ecclesiastical province.l39 Although, when
interdiocesan tribunals are constituted for cases of matrimonial nullity, diocesan
tribunals generally lose their competence for such cases, in Brazil, however,
notwithstanding the interdiocesan courts, diocesan bishops retain t'heir

competence for matrimonial cases under certain determined conditions. 140

f. France

- Following the creation of pastoral regions in France in 1961, when

regional courts were established in 1965, their territories coincided, as far as

.. 137 Cf. SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA,
- Rescript, November 22, 1974, in CLD, 9, p. 916.

138 Ci. ID., Rescript, February &, 1975, in CLD, 9, pp. 916-917.

139 Cf. L. DEL AMO PACHON, loc. cit., pp. 384-385. Although the
decree for Brazil has not been published, a commentary is avallable. Cf, "Nova
organizagdo dos tribunais eclesidsticos," in Revista EclesiSstica Brasileira, 19
(1959), pp. 990-91 (author not given); . GORDON, "De tribunalibus regionalibus
cum respectu ad iudicum delectum et ad processus breviationem," in Per., 56
- (1967), pp. 582-583.

’
140 Cf. I. GORDON, loc. cit., p. 585-586.

-

~ | J o
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possible, with those of the pastoral regions.l4l On February 17, 1965,
matrimonial tribunals of first and second instance for the seven dioceses of the
Mediterranean region were constituted in Marseilles and Aix respectively, for ten

years ad experimentum.!%Z On the same date, matrimonial tribunals of first and

second instance for the eleven dioceses of the Southern region were established at
Toulouse and Rodez respectively.1#3 Universal competence was granted to these
latter courts on May 18, 1965,14%4 in what seems to be the first example of an

extension of competence.““5_

Further matrimonial courts for the Northern pastoral region, with seats of

first and second instance respectively in Reims and Amiens, were established on

-~

141 Cf. L. DEL AMO PACHON, loc. cit., p. 385.

142 Cf. S.C. ©F THE SACRAMENTS, Decree, February 17, 1965, in
Leges ecclesiae, III, col. 3261. These tribunals were definitively established on
April 22, 1975, with the approval of a decree by the Apostolic Signatura (Rescript,
Prot. N. 240/68 V.T.); B. DE LANVERSIN, "Erection de tribunaux régionaux pour
les causes matrimoniales dans le Midi de la France," in RDC, 15 (1965), pp. 350-
357; L. BONNET, and M,A. THERME, "Note sur P'érection de tribunaux regionaux
dans le Midi de la France," in RDC, 16 (1966), pp. 74-83.

143 Cf. 5.C. OF THE SACRAMENTS, Decree, February 17, 1965, in
Leges ecclesiae, III, n. 3260. - These tribunals were also established ad
experimentum for ten years; C. LEFEBVRE, "Tribunaux matrimonizux régionaux
de la region pastorale de Toulouse," in AC, 10 (1965), pp. 295-305.

144 Cf. SACRED CONSISTORIAL CONGREGATION, Decree, May 18,
1965, in AAS, 57 (1965), pp. 1006-1007. | .

145 Cf. AAS, 63 (1971), p. 481, n. 8: "Primo extensio facta est in favorem
aliquorum @fibunalium Regionalium in Gallia per Decretum diei 18 maii 1965."
Cf. alsoyl. GORDON,."De nimia processuum matrimonialium duratione: factum,
causae,/remedia," in Per., 58 (1969), p. 552; F.G. MORRISEY, "Regional
Tribun 1s," in NCE, 16, p. 375.
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December 22, 1966,146 while on February 22, 1968, matrimonial courts were

constituted’in Paris and Versailles, in first and second instance respectively, 147

In addition, thj following tribunals have been erected:

- on June 5, 1968, general tribunals of first and second instance for the Central

region in %ourges and S ns"rfa-spec:ti‘.rely;”‘8
- on No&ember 8, 1968, d instance for the
East-Central r-egi\on, with both seats, though distinct,1h Lyons;14

- on January 2, 1971, matrimonial tribunals of first and second instance for the

region of Aquitaine in Bordeaux and Angouléme respectively. 150

Moreover, decrees were approved for ‘'interdiocesan" courts with

universal competence in first and second instance respectively in Bayeux and

2N

146 Ci. 5.C. OF THE SACRAMENTS, Decree and Norms, December 22,
1966, in Leges ecclesiae, I1I, nn. 3507 and 3508 respectively. o

Rennes, 151 in Angers and Bayeux152 and in Rennes and Angers.153 A

»

147 Ci. ID., Decreé and Nocms, February 22, [968, in Leges ecclesiae, III,
nn. 3630 and 363! respectively. In virtue of the Apostolic Constitution, "Qui
+ volente," of October 9, 1966, the ecclesiastical province of Paris, together with
tive new dioceses, was constituted. Cf. AAS, 59 (1967), pp. 212-214.

148 Cf. SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA,
Decree, June 5, 1968, in Leges ecclesiae, III, n. 3662. These tribunals were
definitively erected on January 7, [980. Cf. ID., Rescript (Prot. N. 226/78 V.T.),
January 7, 1980, unpublished.

149 Cf. ID., Decree, November 8, 1968, in Leges ecclesize, 11, n. 3697.
150 Ci.ID., Rescript (Prot. N. 452/70 V.T.), January 2, 1971, unpublished.

151 Cf. ID., Rescript (Prot. N. 3397/72 V.T.), September 25, 1972,
unpublished.

152 Cf. ID., Rescript (Prot. N. &725/73 V.T.), November 14, 1973,
unpublished. T

153 Cf. ID., Rescript (Prot. N. 4910/73 V.T.), November 15, 1973, in
Leges ecclesiae, V, n. 4239, :

»
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g- Zimbabwe

-

Two regional tribunals with universal competence, acting as appeal courts
for each other, were constituted in Zimbabwe (formerly. Rhodesia), on December

11, 1973.15%

Initially, in 1939, when two Southern African chibunals with extended
competence were established in first and second instance in pe Town and
Johannesburg respec;cively, they were competent for forﬁal cases of matrimonial
nullity arising in Zimbabwe. 155 Following the reorganisation of the Southern
African courts in 1951, the Johannesburg and Maseru tribl:mals decided the
- Zimbabwe cases in first and second instance respectively.l56 In 1958, however, in
a further reorganisation, a court with competence in first instance for the whole-
of Zimbabwe was established in Harare (formerly Salisbury).157 Apﬁeals from
this fift insjcance trfunal were to be heard in the Pretoria inter-territorial

LY
tribunal in South Africa.l38
vi. -Reasons for the Estab¥shment of Interdiocesan Tribunals

L. del Amo Pachon states four principal reasons for the establishment of )

interdioccesan courts:

[54 Cf. ID., Rescript (Prot. N. 4534/73 V.T.), December 11, 1973,
unpublished.

155 Cf. 5.C. OF THE SACRAMENTS, Letter (Prot. N. 426/39), July &,
1939, unpublished. .

\ 156 Cf. S.C. FOR THE PROPAGATION OF THE FAITH, Letter (Prot. N.
11&19/50), March 9, 1951, unpublished. The provisions of this letter are discussed in
chapter II, pp. 79-81. : :

157 Ci. ID., Letter (Prot. N. 3449/58), September 29, 1958, unpublished.

158 The Zimbabwe tribunals are discussed in chapters II and III of this
study, pp. 89-90 and 124-128, respectively. :



+

-

INTERDIOCESAN TRIBUNALS IN THE CHURCH 55

N

- the non-functioning of some tribunals on account of the small size of the
»

diocese, the limited Catholic population and the lack of cases;

- the shortage of well-trained priests able' to dedicate themselves to this

- e

pastora! ministry;
- . the harmful delays in the administration of justice;
- the obligation upon the Church to provide guarantees concerning correctness

and integrity in the administration of justice.l59

In his Motu Proprio, Qua cura, Pius XI presents the following motives for

constituting interdiocesan courts in Italy:160 the large number of dioceses, many
of which were small with few priests, and the serious and insurmountable
difficulties confronting Ordinaries in constituting tribunals with properly trained

officers.16!

The decrees establishing interdiocesan tribunals in the Philippine Islands
and Canada express the same motivation: the small number of cases of
matrimonial nullity in many diocesan courts, and the difficulty commonly

experienced in establishing proper tribunals staffed by compé t and experienced

159 Ci. L. DEL AMO PACHON, loc. cit., p. 400.

160 Cf. PIUS X1, Motu Proprio, "Qua cura," December 8, 1938, in AAS, 30
(1938), p. 411.

161 Ci. E. BERGH, "Motu propric.de S.S. Pie XI sur 'organisation des
tribunaux ecclésiastiques en Italie pour les causes en nullité de mariage,” in
NRTh, 66 (1939), p« 336, where it is stated that in 1936 there were 278 dioceses in
Italy. The number had increased to 291 when regional tribunals were introduced
in 1938. Ci. P. FEDELE, "Motu proprio de ordinandis tribunalibus ecclesiasticis
[taliae pro causis nullitatis matrimonii decidendis,"” in Archivio di Diritto
Ecclesiastico, 1 {1939), p. 315. -
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officers.162 In his commentary on the Canadian decree, V. Bartoccetti observed
that in 1946, even without considering the vicariates apostolic, ten Canadian
dioceses had no tribunal, while thirty had some kind of judiciary organisation

("aligualem organisationem iudiciarium.”}163 QOnly ten Canadian dioceses at that

time could be considered as having properly constituted and active courts.

While the number of matrimonial nullity cases has increased significantly,
the difficulties in constituting diocesan tribunals persist, as is evident from
“article I of the Zimbabwe decree:

[...] considering the serious difficulties, especiallfgn account of the

» shortage of priests engaged in tribunal work, which bishops in these

- . days are experiencing in establishing proper and suitable tribunals in
individual dioceses [..7.164

Conclusion

Almost {ifty years have elapsed since interdiocesan tribunals were
introduced in Italy. It cannot be denied that these courts have overcome
numerous difficulties and been advantageous in many ways. They have solved the

problems confronting many small dioceses where a -lack of suitably qualified

162 The Philippine Islands consist of about 7000 islands and cover a total
land area of approximately 300,000 square kilometres. Cf. Encyclopaedia
Britannica, 15th ed., 14, p. 231. )

163 Cf. V. BARTOCCETTI, "Annotationes ad decr. S. Congr. de discipli.
Sacram. d. 28 iah. 1946," in Apollinaris, 19 (1946), p. 226; A. CARON, loc. cit.,
Pp. 423-424, ,

164 Ci. Decree, "The Establishment of Regional Tribunals in Rhodesia,"
December 11, 1973 [.7 perpensis gravibus difficultatibus, praesertim ob
penuriam sacerdotum qui in iudicialem laborem incumbant, quas Episcopi in
hodiernis adiunctis experiuntur ad propria ac idonea Tribunalia’ in singulis
Dibecesibus cgnstituenda [..7." ~

L
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personnel rendered impossible the establishment of diocesan courts. Interdiocesaﬁ
tribunals, while providing more competent judges and better organised courts,
have served to reduce not only the number of judges required within a particular
territory, but also, in many instances, the delays in the deciston-making process.
Through the institution of these courts, the integrity of the sacrament of
matrimony has been safeguarded, and a more universal respect accorded to the

judicial organs of the Church.




CHAPTER [

INTERDIOCESAN TRIBUNALS IN SOUTHERN AFRICA:
THEIR ORIGINS AND DEVELOPMENT

~

Prior to any investigation into the origins and development of matrimonial
tribunals within Southern Africa, it would be important to treatﬁbrie(f_ly of the
beginnings of the Church in Southern Africa so that the tribunals may be situated
within the context of the overall expansion of the Church. In this way, the
matrimonial :cribunal, which constitutes only one aspect of the Church's pastoral
concern, may be viewed more realistically against the missionary thrust of a
Church that often had to struggle for survival in the face of persecution, an
insufiicier;ncy of priests and the vastness of its territory. At times, because .of )
th;ase hardships, the establishment of matrimonial tribunals became a low pri\érity,

if not an impossibility.

It was only when the Church became more established that the need for
matrimonial tribunals was fully recognized, and”even then, there still remained in
many vicariates and prefectures apostolic the difficulties of constituting a proper
tribunal staffed by competent and éxperien.ced officials. Out of these difficulties

,_.a/nd even in spite of them, theré was to emerge a system of interdiocesan

tribunals for Southern Africa. s
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A. The Origins of the Church in Southern Africa from 1514 to 1951
* -
i. The Period from 1514 to 1818
The period we are ;:onsidering extends from the placing of the Cape of
Good Hope under the jurisdiction of a diocesan bishop in 1514, to the

establishment of the Vicariate Apostolic of the Cape of Good Hope and Adjacent

Territories in 1318,
a. The Portuguese Explorers

The Portuguese explorers were interested in the continent of Africa in so
far as it might provide a shorter route to the riches of tll1e East. During the
second half ‘of the fifteenth century, several expeditions sailed down the west
coast of Africa. The most significant one was led by Vasco da Gama (c. 1460-
1524) who in 1497 rounded the Cape, erected a cross at St. Blaise (now Mossel

Bay), and then sailed on to a bay which he named Port Natal (present-day Durban).

One of the consequences of da Gama's return to Lisbon in 1499 was the
reorganisation of the ecclesiastical jurisdiction affecting the Cape. Pope
Nicholas V (1447-1455) had constituted King Alphonso V (1432-1481) patron of all

Churches he should erect in Africa and India.! Jurisdiction over these Churches

- . 1 Cf, Bullarium Romanum, V, pp- 110-115. That this was not a personal
~ grant valid for the lifetime of Alphonso is evident from the text of the grant (p.
113): "[..J harum serie [i.e., the territories acquired/ declaramus etiam ad ipsos
Alfonsum regem, successores suos ac Infantem, et non ad aliquos alios spectasse
et pertinuisse, ac in perpetuum spectare et pertinere de iure.”
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had originally been entrusted to the Vicariate ‘of Thomar, near Lisbon.2 In 1514,
however, Leo X (1513-1521) extinguished the Vicariate of Thomar and constituted
the Diocese of Madeira which had formed part of this vicariate. Thus, the Cape

came under the jurisdiction of a diocesan bishop.3

b. The Dutch Colonisation of the Cape
-t

By the end of the sixteenth century, Dutch and English seamen, like the

Portuguese, had also begun to trade with the East by way of the Cape route, It .

was, however, St. Helena, that eventually became the main port for En%fsh

shipping.“

The Dutch East India Company had, in the meantime, obtained a virtual

monopoly over the East Indian spice trade. For several decades, Dutch ships had

2 Ci. S. WELCH, The History of the Church in South Africa, p. 138.
Relying on the authority of the Chronica of Alphonso V, and F. D'ALMEIDA,
Historia da Igreja em Portugal, I, Pp. 337-340, Welch shows how Thomar came to
be connected with the Portuguese territories overseas. In 1162, the Knights
Templar established a house in Thomar, and when the Order was suppressed
throughout Europe, King Denis re-established it in Thomar under a new name - the
Order of Christ. By royal charter of 1434, Prince Henry entrusted to these
knights "todo o espiritual das ilhas da Madeira e Porto Santo e da ilha Deserta."
As Henry was technically prior of the Order, he could delegate jurisdiction to his
subordinates, and it is in this sense that "espiritual" should be understood.

. Cf. also L.M. JORDAI, Bullarium Patronatus Portugaliae, I, p. 36. The author
mentions the Bull of Calixtus Il of March 13, 1455. By this, Henry was
empowered to excommunicate his subjects and to carry out "omnia alia et singula
quae locorum Ordinarii in locis in quibus spiritualitatem habere censentur, de iure
vel consuetudine facere, disponere et exsequi possint et consueverunt."

3 Ci. B. GAMS, Series episcoporum Ecclesiae Catholicae, p. 471. The

first bishop of the newly-erected vicariate was Didacus Pinheiro, former Vicar
Apostolic of Thomar.

% Cf.Encyclopaedia Britannica, 14th ed., 21, p. 49.

[}
e
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put into Table Bay situated at present-day Cape Town, to take on fresh water and
barter meat from the Hottentot inhabitants. Then in 1652, an expedition under
Jan van Riebeeck set out from Holland bound for the Cape. Its primary task was

to build a fort and develop a vegetable garden to supply the ships of the Company.

»

The Dutch force which settled at the Cape was anti-Catholic and when in

1660, the Bishop of Madagascar, Monsignor Nicolas Etienne, was shipwrecked in

Table Bay, he‘ as forbidden to celebrate Mass.? In 1638 Huguenot refugees,

- fleeing religious p;rsécution in France, bégan to ar;iye in the Cape. Their arrival

strengthened the resolve of the enemies of the Catholic Church and it is doubtful

whether Mass was celebrated on Southern African soil for at least the next

hundred years.

¢. The Juridical Position of the Church from 1688 to 1818

[}

From 1688 to 1804 the offi_éial Cat-holic Church disappeared from the )
pages of Southern African history. The ;t;:'ggle between England and France for
domination in India once again emphasised the strategic importance of the Cape.
In'179%, the Dutch East India Company went bankrupt, while the Netherlands, to;'n
between pro-French and pro-Orangist factions, was attacked by the armies of
republican France. The Cape was captured by British forces in September 1795,
nominally on behalf of the Prince of Orange who had taken refuée m England.
The British considered it essential to prevent 1;he Cape from falling into French

hands. In 'February 1803, by the terms of the treaty of Amiens, the Cape was

5> Cif. W.E. BROWN, The Cathohc Ghurch in South Africa, p. 4; J. VAN
RIEBEECK, Journal, III, p. 220 The entry is dated May 20, 1660.

L
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returned to the Dutch. By this tim.e, however, the Dutch East-India Compamy had
—

ceased to exist, and the Dutch government - the Batavian Republic organised by

the French in 1795 after the conquest of the Netherlands - assumed control of the

N

Cape. . _ :
]

Two officials of the Batavian Republic, Governor J.W. Janssens and

Ay

Commissioner-General J.A. de Mist, were sent out to the Cape to inculcate a new

spirit of toleration ip accordance with French revolutionary ideals.6 In a report,

~Janssens informed headquarters that "far and away the greater part of the

military here, below the rank of officer, are members of\{bkq Catholic religion."”
He concluded by requesting that a priest be sent out to serve the Catholic

community in Cape Town. The sequel to this was the arrival in October, 1805, of

three Dutch priests, oge of whom, Father Joannes Lansink, was appointed prefect

apostolic. These were the first officiating priests at the Cape.?

But, in January, 1806, the British under Major General Sir David Baird,

again occupied the Cape, this timé, on a permanent basis. Baird, a Scots
. . " ‘ L
Presbyterian, at once grdered the expulsion of the prlests,’ barely three months:

after their arrival. L4

N
S

_As early as November, 1806, negotiations concerni 6@ the reinstatement of

\a\p/os’tohc of* the

the missionaries began between the Holy See and the

6 Ci. E.A. WALKER, A History of Southern Africa, p. 134,

7 Ci. J.E. BRADY Princes of his People: The%y of our Bishops, 1800- .
1951, p. L. _

8 The .other priests wete Fathers Jacobus Nelissen and Lambertus
Prinsen.

¥
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LoLon District, Bishop John Douglas. Nothing was achieved, however, until

18169 when his successor, Bishop William Poynter, approached the colonial
L :

secretary, who in turn consulted Lord Charles Somerset, governor of the Cape.l0

Lord Somerset agreed that a priest be allowed to minister to the Catholics at the

Cape, and after p;rolonged negotiations, Pope Pius VII (1800-1823) erected the

Vicariate Apostolic of the Cape of Good Hope and Adjacent Territories, including

Australia and New Zealand, in 1818. /
1. The Period from 1819 to 1951

The second period begins with the establishment of‘ the Vicariate
Apostolic of the Cape ‘of Good Hope and concludes with the erection of the
hierarchy in South Africa, Lesotho and Swaziland. It was an era of intensive
'missionary activity which saw the establishment of many .ecclesiastical

territories.
a. First Vicar Apostolic of the Cape of Good Hope

Bishop Edward Bede Slater, an English Benedictine, was appointed first
Vicar Apostolic of the Cape of Good Hope, but permission for him to reside at the

Cape was refused by the British authorities. Accordingly, his Brief of

9 It was only after the British possession of the Cape had been confirmed
that an attempt was made to find a successor to Father Lansink. Under the

general settlement at Vienna in 1814, Britain relinquished most of its colonial
conguests, but retained the Cape and part of Guiank.

10 _Cf.' G.M. THEAL, Records of the Cape Colony, 1793-1827, II, pp. 193-

194.

o~ x
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Appointment was amended, appointing him Vicar Apostolic of Mauritius, the Cape

of Good Hope and Surrounding Islands.! ! -

Together with three priest_s Bishop Slater arrived in Cape Town on
December I, 1819, When he departed three weeks later, l;e left Father Patrick
Scully to minisfer to the Catholics at the Cape. Almost immediately, Scully
encountered difficulties with his congregation who insisted on adminiétéring ’
fin.::mce and church properties, Eventually, unable to continue, he left the Cape in

. \
July, 1824, never to return. 2

-

In 1826 a Dutch priest, Father Theodore Wagenar arrived at the Cape and
in the following year, ﬁe_@;ined by an English Benedictine, Father Thomas

Rishton. In time, the hedlth of each de}teriorated, and by 1832, both had returned
(-3

to Europe.12

After the death of Bishop Slater in 13\32, Willitam Placid Morris succeeded
him. Like Slater, he was.'not permit}ed to reside at the Cape, but proceeded to

Mauritius.

b. Southern Africa's First Resident Bishop

l
After many petitions addressed to the Holy See over a period of several

11 Cf. 5.C. FOR THE PROPAGATION OF THE FAITH, Decree, January
21, 1819. This decree extended Bishop Slater's appointment making him in
addition, first Vicar Apostolic of Mauritius, and also of Madagascar; he retained
the latter post until 1829. ‘

" 12 After the depart’u_re of Fathers Wagenar and Rishton, there. was no
priest in Southern Africa until 1836, when for a few months, a Spanish Dominican
ministered to the Catholics at the Cape.
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years,13rPope Gregory XVI (1831-1846) on June 6, 1837, constitutg;!' the Cape of
Good Hope a separate vicariate and appointed Raymond Patrick Griffith, the first
E\\resident vicar apostolic.!4 When Griffith arrived at the Cape on April 14, 1838,
he was accompanied by tw:o priests. His territory was vast, stretching from Cape

Town to Port Elizabeth, a distance of over eight hundred kilometres.1?
c. The Establishment of Further Ecclesiastical Territories

In 18#7}‘@5 Holy Se#, on the recommendation of Bishop Griffith,
subdivided his territory and appointed Aiden Devereux, Vicar Apostolic of the
Eastern District of the Cape of Good Hope. Early in his cj[/)iscopate, Bishop

_ Devereux{ urged Pius IX (1846-1878) to create a further vicariate apostolic in
Natal, and proposed that it be entrusted to a religious congregation to ensure both
continuity m personnel and financial support. By 1850, Devereux had but three

priests to minister to the 1275 Catholics in his extensive vicariate.l6

The third Vicariate, :Natal, which was entrusted to tHe Oblates of Mary

)
Immaculate, was erected on 'Q¢tober 5, 1850. It extended from the Kei river in -

. 13 Cf. J.E. BRADY, "History of the Church in South Africa,"+in The

- Catholic Church 3nd Southern Africa, p. 116. The author attributes the eventual

Appointment of<:esidential bishop to the intervention of a Monsignor John Brady.
- Cf. also W.E. BROWN, op. cit., p. 8.

14 -Cf. Y.E. BRADY, E%es of his People: The Story of our Bishops,
1800-1951,p. 1.

15 See appen‘,ix Il for a map depicting the extent of Bishop Grifﬁt&i

vicariate, >

16 Cf. J.E. BRADY, "History of the Church in South Africa,” in The
Catholic Church and Southern Africa, p. 117. «

’
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the south to Quilemane beyond the mouth of the Zambesi river in the north.17 In
March, 1852, Bishép Jean Francois Allaird, O.M.l., arrived in Natal with four
Oblate priests. They began their missionary work at Pietermaritzburg, the capital
- »of the Natal Colony and about 100 kilometres from Durban. With the

establishment of the Zambesi Mission in 1879, part of Bishop Allard's vast

vicariate was given to the Jesuits; even then, the territory of the new Mission still

covered the wholeSt present-day Zimbabwe and Zambia.

The /Prefecture of the Clentral District of the Cape of Good Hope was

detached/f, the Vicariage of the \Ve/s{;rn Distric:: of the Cape of Good Hope by

decre;, of May 24, 1872. ~The territory, which covered over 113,000 square

kﬂcrrré'ﬁ-es, was successively cﬁj’ed to the "Missionaries for African Missions of

. :

Lyens," the Oblates of St. Frahc_::n‘géf Sales, and finally, to the Pious Society of

Missions; it was renamed the Prefecturé of Oudtshoorn in 193918
L N ) N .

5 \}§ early as 18380, the Holy See had been petitioned to re-divide the Natal

vV)icariate. his was effected on June 1, 1886, wﬁen Leo XIII (1878-1903) erected

the Vicariate\Apostolic of the Orange Free State which included the whole of the
Orange Free State, Lésotho, and the Diamond Fields (now Kimberl:&).19 The

Prefecture Apostoli e Transvaal was established on the same day.

17 Cf. Catholic Directory of Southern Africa, 1982/1983, p. 261. See
appendix IV for a map illustrating the extent of the Nataf Vicariate.

18 Cf. ibid:, p. 121. . . =
—— .

19 Cf. ibid., p..261.
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In 1882, the Missions of Namaqualand which had formed part of the
Prefecture of the Central District of the Cape of Good Hope were entrusted to
the Oblates of St. Francis of Sales. The territory was established a separate

- vicariate in 1894, and in 1898, became the Orange River Vicariate.20 [ncluded in

-

this vicariate was the present-day Vicariate of Keetmanshoop in South West

Africa.2l The territory of Cimbebasia and Windhoek was confided to the Oblates

—_—

_of Mary Immaculate in August, 1892, as the Pr’é{ectute of Lower Cimbebasia; it
was renamed the Windhoek Vicariate in 1926.22 J

LY

d., The Establishment of the Apostolic Delegation, the Erection

of the Hierarchy and an Episcopal Conference

-~

An event of major importance for the Church in Southern Africa w/és the

establishment of the Apostolic Delegation on December 7, 1922. There*followed a (

pe\iod of great expansion?3 and many new ecClesiastical’ terrifories were

erected.2%

L

N

20 Cf. ibid., p. 273.
21 Ct. ibid., p. 285.

-
22 Cf. ibids, p. 293. )
¥ .
23 From just over 300 priests in Southern Africa in 1921, the number had -
increased to 700 by 1936, and to 1625, including those in Lesotho and Zimbabwe,
by 1981. %\;e appendix V for a map of the ecclesiastical territories subject to the
Apostolic Delegation jn 1927.

24 The territories erected after 1922, beginning with the current name,
and reflecting various changes in name and status, if any-MANZINI: Pr. Ap. of
Swaziland (1923), Vic. Ap. of Swaziland (1939), D. of Bremersdorp (1951), D. of
Manzini (1961); ALIWAL: Pr. Ap: of Gariep (1923), Vic. Ap. of Aliwal (1936), D. of
Aliwal (1951); LYDENBURG-WITBANK: Pr. Ap. of Lydenburg (1923), Vic. Ap. of

E -\ Lydenburg (1948), D. of Lydenburg (1951), D. of Lydenburg-Witbank (1964);
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On January 11, 1951, Pius XII (1939-1958) constituted the hierarchy in

Southern Africa. The erection included South Africa, Lesotho and Swaziland, but

KROONSTAD: Pr. Ap. of Kroonstad (1923), Vic. Ap.J of Kroonstad (1935), D. of
Kroonstad (1951); ESHOWE: Vic. Ap. of Eshowe (1923), formerly Pr. Ap. of
Zululand, D. of Eshowe (1951); WINDHOEK: Vic. Ap. of Windhoek (1926), formerly
Pr. Ap. of Cimbebasia; HARARE: Pr. Ap. of Salisbury (1927), formerly Pr. Ap. of
Zambesi and Zambesi Mission, Vic. Ap. of Salisbury (1931), ArchD. of Salisbury
(1955), ArchD. of Harare (1982); UMTATA: Pr. Ap. of Umtata (1930), Vic. Ap. of
Umtata (1937), D. of Umtata (1951)% BULAWAYO: Bulawayo Mission (1931), Pr.
Ap. of Bulawayo (1932), Vic. Ap. of Bulawayo (1937), D. of Bulawayo (1955);
KOKSTAD: Pr. Ap. of Mount Currie (1935), Vic. Ap. of Kokstad (1939), D. of
Kokstad (1951); QUEENSTOWN: Pr. Ap. of Queenstown (1938), Vic. Ap. of
Queenstown (1948), D. of Queenstown (1951); CAPE TOWN: Vic. Ap. of Cape
Town (1939), formerly Vic. Ap. of the Western District of the Cape of Good Hope,
ArchD. of Cape Town (1951); PORT ELIZARETH: Vic. Ap. of Port Elizabeth
(1939), formerly Vk;l. Ap. of the Eastern District of the Cape of Good Hope, D. of
Port Elizabeth (1951); OUDTSHOORN: Pr. Ap. of Oudtshoorn (1939), formeriy Pr.
Ap. of the Central District of the Cape of Good Hope, Vic. Ap. of Qudtshdorn
(1943), -D. of Oudtshoorn (1951); PIETERSBURG: Abbey Nullius of Piefer burg
(1939), formerly Pr. ‘Ap. of the .Northern Transvaal; KEIMOES: Vic. Xp. of
Keimoes (1940), formerly Vic. Ap. of the Orange River{D. of Keimoes (1951);
GWERU: Pr. Ap. of Fort Victoria (1946), Vic. Ap. of Fort ¥i€toria {1950), D. of
Gwelo (1955), D. of Gweru (1982); PRETORIA: Vic. Ap. of Pretoria (1948), ArchD.

- of Pretoria (1951); JOHANNESBURG: Vic. Ap. of Johannesburg (1948), formerly

\

Vic. Ap. of the Transvaal, D. of Johannesburg (1951); BETHLEHEM: Vic. Ap. of
Bethlehem (1948), D. of Bethlehem (1951); KEETMANSHOOP: Vic. Ap. of
Keetmanshoop (1949), formerly Pr. Ap. of Great Namaqualand; DURBAN: ArchD.
of Durban (1951), formerly Vic. Ap. of Natal; BLOEMFONTEIN: ArchD. of
Bloemfontein (1951); MASERU: D. of Maseru (1951), formerly Pr. Ap. of
Basutoland, ArchD. of Maseru (1961); KIMBERLEY: D. of Kimberley (1951),
formerly Vic. Ap.~of Kimberley in Southern Africa; MARIANNHILL: D. of
Mariannhill (1951), formerly Vic. Ap. of Mariannhill; LERIBE: D. of Leribe (1952); .
MUTARE: Pr. Ap. of Umtali (1953), D. of Umtai‘ijf%?), D. of Mutare (1982)
WANKIE: Pr. Ap. of Wankie (1953), D. of Wankie (1963); DE AAR: Pr. Ap. of De
Aar (1953), D. of De Aar (1967); UMZIMKULU: D. of Umzimkulu (1954); DUNDEE:
Pr. Ap. of Volksrust (1958), D. of Dundee (1983); GABORONE: Pr. Ap. of
echuanaland (1959), D. of Gaberones (1966), D. of Gaborone (1970); QACHA'S
NEK: D. of 'Qacha's Nek (1961); LOUIS TRICHARDT-TZANEEN: Pr. Ap. of Louis
Trichardt (1962), D. of Louis Trichardt-Tzaneen (1972); INGWAVUMA: Pr. Ap. of
Ingwavuma (1962); KLERKSDORP# Pr, Ap, of Western Transvaal (1965), D. of
Klerksdorp (1978); RUSTENBURG: Pr. Ap. of Rustenburg (1971); CHINHOYIL: Pr.
Ap. of Sinoia (1973), Pr. Ap. of Chinhoyi (1982); MOHMALE'S HOEK: D. of Mohale's
‘Hoek (1977).. '

- -
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excluded the territories of South West Africa and Zimbabwe.25 ”Wh‘en'alm t
twenty years later, the Southern African Catholic Bishops' Confere ce (SACBC)
was established on April 28, 1970, a new phase in the life of the Southern African
Church was inaugurated; it had come of age!

B. The Sacrament of Matrimony: the Beginnings
of an Ecclesiastical Regulation

1. The Nineteenth and Early Twentieth Centuries

It is in the context of a missionary Church that the matrimonial tribunals
in Southern Africa must be viewed and assessed. Although there is no recorded
evidence of the establishment of a tribunal anywhere in Southern Africa during
the nineteenth century, and little evidence during the early part of the twentietlh
century, this is in no way an indication that the bishops and prefects apostolic
were not involved in upholding the Church's discipline with respect to the

sacrament of matrimony. A few examples illustrate this.

: r
Shortly after his arrival in Cape Town on his way to the Natal Vicariate in

1852, Bishop Allard wrb;e to Bishop Devereux of the Eastern District of the Cape
of Good Hope to inquire of him the:@m’:aﬂ positio; and practice with regard to
concubinage in South Africa.26 Bishop Allard had read in a report prebared on his
new vicariate that _drunkenness, debauchery and indifference were to be found

among nominal Cathdlics, and that in some cases of concubinage, the parties were

25 See appendix VI for a map depicting the ecclesiastica‘ territories in
Southern Africa following the establishment of the hierarchy.

26 Ci. J.F. ALLARD, Letter Book, p. 10. -
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\
. not free to marry. Bishop Devereux replied that the Decree, Tametsi, of the
Council of Trent had not been published in South Africa, but tﬁat the clergy had
- Seen instructed to do what they could be secure that the marriages of Cath_olic.:
would be civilly recognised.27 He also stated that if a marriage were celebrated
before a priest and two witnesses, registered, and a copy of the ma;r\tiage

document sent to the civil authority, it would be civilly recognised.

Finding themselves in an essentially Protestant environment, many of the
pioneer bishops were concerned about the frequency with which Catholics married
Protestants. In a pastoral letter dated Ziune 21, 1880, Bishop John Leonargd of the
Vicariate of the Western District of the Cape of Good Hope unequivocally stated
the Church's opposition to such marriages.28 On one occasion he refused the
sacraments to a Catholic girl who had married in an Anglican Church. A notice
was read to the effect that ‘the marriage was "illicit, sinful and sacrilegious,

although valid and binding,"29

In these early years up to the 1930's, there is-scant evidence of any formal
matrimonial Q‘nullity trialer™ The often difficult circumstances surrounding the
organisation of a vicariate or prefecture apostolic; especially where its territory
was extensive, and the non-availability of priests for tribunal work, made the

*

constitution of an ordinary tribunal almost an in":ssibility.

2

- 27 In-areas where this decree concerning clandest!e marriages had not
been published, the Church recognised the validity of ceremonies which satisfied

the civil requirements and did not positively exclude the Catholic concept of
marriage. -~

28 Cf..J. LEONARD, Letter Book, I, s.d. June 21 and 23, 1880; ID.,
Letter Book, VII, s.d. September [7, 1385. . T

29 Cf. W.E. BROWN, op. cit., p. 94.

-/
/
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ii. The Need for Inter-territorial Tribunals

As early as 1933, the general synod of the Ordinaries subject to the
Apostolic Delegation had been informed that the difficulties experienced in
constituting diocesan tribunals would largely be overcome were a system of inter-
territorial tribunals to be established.30 At that synod, the Apostolic Delegate,

Archbishop Bernard Gijlswijk, O.P., had stated that if two tribp’lﬁ\a.ls of; f'}lrs't and

second instance respectively, were constituted within the Delegati ey would
be competent to treat of "all matrimonial cases," and their decisions, if conform,

would be decisive.31

The matter was raised again at the general synod in January, 1937, but it
seems that no approach was made to the Holy See until. February, 1938.32
However, a letter from the Sacred Congregation of the Sacraments of August'ZO,
1937, requesting information concerning matrimonial cases handled in the
Apostolic Delegation, may indirectly have served to expedite matters.33 In his
reply of Febtuary 1, 1938, the Apostolic Delegate reported that apart from the =

Vicariate Apostolic of Kroonstad, there were no ecclesiastical territories where

30 Cf. APOSTOLIC DELEGATE TO SOUTHERN AFRICA, Letter (Prot.
N. 234/38), OctoBer 3, 1938. In this letter to the Vicar Apostolic of the Western
District of the Cape of Good Hope, the Apnglic Delegate refers to the 1933
meeting which he had chaired. See appendix VII.

31 Cf. ibid. ‘ }

. 32 Cf. ID., Letter to the S.C. of the Sacraments (Prot. N. 123/38),
FeQruary 1, 1938. ' '
{

33 Ci. 5.C. OF THE SACRAMENTS, Letter (Prot. N. 2022/32), August 20,

h

137,

’

o
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regular matrimonial tribunals had been established, and that during 1937, no
formal matrimonial nullity cases had been handled within the Delegation.3% Two
reports were enclosed with his letter, one prepared by the Vicar Apostolic of

. Mariannhill and the other by the Vicar Apostolic of Kroonstad.35

In his report, De tractatione causarum matrimonialium, of December 24,

>,

1937, Bishop M.A. Fleischer, C.M.M., of Mariannhill, stated that since a difficult

case "super matrimonio rato et non consummato" had been presented, a collegiate

tribunal had been established in the vicariate in 1924. The priests, however, who
had constituted that tribunal had since died or returned to Europe, and, as no
forrﬁal matrimonial nullity cases had been submitted in the intervening years, new
officers had not been appointed. The report continued by mentioning that at the
beginning of 1936, an occasion for constituting a tribunal had occurred, but prior
to its establishment, the petitioner had contracted a civil marriage since he was

not prepared to wait.

After mentioning. instances where the summary process for the exce;ﬁted
cases of canon 1990 had been used, as well as details of fees requested for suclh
cases and for dispensations from matrimonial impediments, Bishop Fleischer made
2 plea..fpr the establishment of "an Ecclesiastical Regional or Provincial Court."

This court was to be constituted within the territory of the Apostolic Delegation

in order that "marriage cases or processes" be handled more expeditiously "as the
£ -

34 Cf. APOSTOLIC DELEGATE TO SOUTHERN AFRICA, Letter (Prot.
N. 259/38), February 1, 1938. See appendix VIII. *

35 It has not been possible to obtain a copy of the report submitted by

the Vicar Apostolic of Kroonstad.
L 3
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priests whom we would have to appoint as officials /...], if such a process happens *

to be conducted, are already overburdened with other important duties."

An official request for information concerning the advisability of

. - 3
constituting a "regular" matrimonial tribunal for Southern Africa was addressed to

the Sacred Congregation of the Sagraments by the Apostolic Delegate in a second

letter dated February I, 1938:36

On the occasion of the celebration of the General Synod of the

Ordinaries of this Delegation last January, the question was raised

" whether it would be advisable to establish in Southern Africa a

regular tribunal for matrimonial causes. But before taking any

decision in this regard, the Ordinaries wish to be.informed concerning
the competence of such a tribunal. X '

For this reason, the Synod humbly requests: A .
l. i in mission countries a regular tribunal would have competence

to introduce a\néa?.clude all the matrimonial cauyses which are
enumerated in Modulo Il as grounds of nullity;37

2. whether the aforesaid causes could be settled definitively in thé
local tribunals of first and second instance, without first
submitting them to the tribunal of the relevant S. Roman
Congregation.

o

36 Ci. APOSTOLIC DELEGATE TO SOUTHERN AFRICA, Letter (Prot.
N. 123/38), February 1, 1938. See appendix IX: T

37 Modulo III refers to the report of the Vicariate of Kroonstad.
38 "In occasione del Sinodo Generale degli Ordinarii di questa

Delegazione celebrato pel gennaio w.s., si & trattato della questione se sarebbe
opportuno d'istituire nell'Africa meridionale un regolare tribunale per le cause

‘matrimoniali. Ma prima di prendere una decisione al riguardo, gli Ordinarii

desideravano di essere informati circa la competenza di un tale tribunale.

“Per questa ragione il Sinodo domanda umilmente:

l. se nei paesl di missione un regolare tribunale abbia la competenza
d'introdurre g definire tutte le cause matrimoniali che sono enumerate nel Modulo
III come caplta nullitatis;

; ; , \
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On May 29, 1938, the following reply was drafted by Monsignor Vittorio
f

Bartoccetti, later sub-secretary of the Office of Vigiléhce:

[..JJ 1 hasten to indicate that it would certainly be opportune that at
least one regular tribuna! be constituted in that region for
matrimonial cases. This tribunal or - if more than one - these
tribunals would certainly be competent to define every matrimonial
case of any kind, and if there were at least two tribunals, one of first
instance and one of second instance, matrimonial sentences could be
executed after obtaining two conform sentences of nullity, without

. either the defender of the bond having to appeal in further instances,
or, as in the rest of the world, without the necessity of resorting
successively to the tribunals of the Holy See /...].39

In a%leFter of November 25, 1938, the Apostolic Delegate offic;iaﬂy
informed Bishop Francis Hennemann, P.S.M., Vicar Apostolic of the Western
District of the Cape of Good Hope, that the majority of Ordinaries had agreed

that two inter-territorial matrimonial tribunals should be established withifi the

Delegation, with seats of first and second instances in Cape Town and

Johannesburg respectively. Since it had been proposed that such a tribunal be

established within Bishop Herinemann's vicariate, the Apostolic Delegate

2. se le sopraddette cause essendo definite daj locali tribunali di prima e
seconda istanza ottengano leffetto senza prima sottoporle al tmibunale della
rispettiva S. Congregazione Romana."

39 Cf. S.C. OF THE SACRAMENTS, Minuta (Prot. N. 300/38 St), May 29,
. 1938. The rough draft of V. Bartoccetti's reply in his own hand is at the bottom of
the letter received from the Apostolic Qelegate to Southern Africa (Prot. N.
+123/38): "[..] miteco a premura a significarle che sarebbe certamefte opportuno
che in codesta regione venisse ¢ostituito almeno un regolare tribunale ber le cause
- matrimoniali. Detto tribunale o - se piu di uno - detti tribunali ertamente

sarebbero competenti 2 definire qualunque causa matrimoniale di qualslasi genere”

e se costi esistessero almeno due tribunali, uno di prima ed uno di second
le sentenze matrimoniali diverebbero esecutive dopo ottenutene due conformy
la nullita, senza che sia intervenuto appello od ulteriori istanze di parte del
difensere del vinculo, come avviene— pel resto del mondo senza che occorra
ricorrere successivamente ai tribuna‘ﬁ della Santa Sede /. J." See appendix X.

\
N
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requested him to make the necessary preparations, and to inform him as tg the

names of those to be appointed to the tribunal, together with "their academic

. - A
degrees or titles, or at least a statement regarding their knowledge of canon

law."%0 This information was to be submitted to the Sacred Congregation of the

Sacraments.

-

On February 6, 1939, on behalf of the Ordinaries of the Delegati,oh,_‘_the-

Apostolic Delegate requested apbroval for the establishment of inter-territorial
tribunals.*l In a reply dated February 23, 1939, Cardinal Domenico Jorio, the
, Prefect of the Sacred Congregation ‘of the Sacraments, offered some suggestions
to overcome the anticipated difficulties connéctqd with the constitution of
collegiate fr'ibuna.ls.’*‘2 These difficulties had been mentioned in the letter of the

-

Apostolic Delegate. ;

Although it has not been possible to obtain any further documentation
with respect to these preparatory stages, it appears from the Protocol Book ofsthe

Congregation that a definitive request for the erection of two inter-territorial

/

T
&~

40 Cf. APOSTOLIC DELEGATE TO SOUTHERN AFRICA, Letter-(Prot. .

N. 234/38), November 25, 1938. In Bishop Hennemann's reply of December 1, 1938
(Prot. N. 3/2), he proposed that the courts "should not /... be designated 'First
and Second Instance Courts,' but rather as Regional First Instance Courts, and gct
[-.J as Second Instance Courts for each other."- In a further letter of DecemBer
16, 1938 (Prot. N. 234/3R), the Apostolic Delegate stated that since the decision
had already been made by the Ordinaries, any revision of that decision would have
had to be agreed to by them. Had Bishop Hennemann's proposal been accepted, a
system of tribunals similar to the regional ones erected in Zimbibwe in 1973

- would have resulted.

4] Cf. APOSTOLIC DELEGATE TO SOUTHERN A%RICA,.Letter (Prot.
N. unknown), February 6, 1939, - .

42_Cf. S.C. OF THE SACRAMENTS, Letter (Prot. N. 65/39 St), February
23, 1939. See appendix XI. Ny »

ar
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matrimonial tribunals was received from the Apostolic Delegate “on July 3,

1939.43 This request was approved in a letter of July 4, 1939.4%

-

C. Inter-territqrial Tribunals in Southern Africa

i The Letter of July 4, 1939

In a‘Ietter dated July 4, 1939, the Sac‘:red Congregation of the Sacraments
empowered the Apostolic Delegate to South_e'rn Africa to establish two inter-
territorial tribunals for forme;l matrimonial nullity cases within the territory of .
the Apostolic Delegation. A court of first instance was to ‘be established at Cape

Town and one of second instance at Johannesburg.45

a. The Tribunal of First Instance

With the constitution of a first instance tribunal in Cape Town, the Vicar

Apostolic, Bishop Hennemann, assumed the role of chairman of the court or

43 According to the Protocol Book of the S.C. of the Sacraments, the
Prot. N. of this letter was 65/39. Since a copy of this letter is not available, it
has not been possible to determine its date.

44 Cf. 5.C. OF THE SACRAMENTS, Letter (Prot. N. 426/39), July &,
1939.  Although it has not been possible to locate a copy of this letter, its
contents have been deduced from secondary sources. Ci. infra, chapter III,
footnote 3. ‘ , :

- 45 Cf. O. McCANN, Cardinal, "Report re Matrimonial Tribunal of the
Archdiocese of Cape Town," March 28, 1983 {unpublished), p. 1: "There had been
attempts to handle marriage cases befdre this. [ remember hearing that
Monsfgnor John Colgan, who was the Aduministrator of the Cathedral, took
evidence of a petitioner in a marriage case and sent it to Rome. Rome, evidently
Propaganda, wrote back saying "Observe the Procedure.” 1 do not think anybody
knew about the Instruction of 15 August 1936 published by the Congregation of
the Sacraments: "Provida Mater Ecclesia"/...7." .

-
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Y

offic:ial@s.“-“‘6 —Two associate judges, a promotor of justice, a defender of the l;ond
‘and a notary w‘ere appointed to assist him in the task of directing the tribunal.47
For the next twelve years, the Cape Town tribunal, in so far as it was competent,
was” the only first instance court for all formal cases of matrimonial nullity
arising within éouth Africa, Zimbabwe, South West Africa, Swaziland, Botswana

!

and Lesotho, a total area of 3,028,215 square-kilometres.48 //

During the first decade following the establishment of the tribunal, only
two or three cases were judged annually.%% The grounds upon which- most
affirkmative decisions were based were either defect of consent on account of
force or fear, or partial simulation where one of the goods of marriage, i.é., the

bonum prolis, the bonum fidei or the bonum sacramenti, was excluded by a

positive act of the will,50

+

e

46 Cf. APOSTOLIC DELEG/;TE TO SOUTHERN . AFRICA, Letter to

Ordinaries of the Delegation (Prot. N. 131/39), August 7, 1939,

47 Cf. O. McCANN, art. cit., p. l; APOSTOLIC DELEGATE TO
SOUTHERN AFRICA, Letter to Vicar Apostolic of Cape Town (Prot. N. 131/39),
October 7, 1939.

48 Cf. H. EMMERICH, Atlas hierarchicus: descriptioc geographica et
statistica Ecclesiae Catholicae tum occidentis tum orientis, pp. 34-36. The total
area of South Africa: 1,214,626 $q. kms.; South West Africa: 803,102 sq. kms:;
Swaziland: 17,363 sq. kms.; Bechuanaland (Botswana, as from September 30,
1966): 574,980 sq. kms.; Basutoland {Lesotho, as from October 4, 1966): 30,348 sq.
kms.; Southern Rhodesia (Zimbabwe, as from April 18, 1980): 387,796 sq. kms.
Henceforth, except when quoting from official documents, the current names of
the territories will be used. This also applies to ecclesiastical territories (cf.
supra, footnote 24). )

' 49 Cf. O. MCCANN, art. cit., p. 2. .

/" 50 Cf. ibid,, p. 2.
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In -these early years, several informal cases as well as ones i:nvolvlng-
_ defect of canonical form were also presenfqd to the-_-tribunal.51 Case's where non~
Jconsummation was alleged or the Privilege ?f the Faith in\?olved, were instnfcted
by the tribtinal and forwarded to the Holy See for decision.52 Prior t6 the

establishment of the court, informal m%trimﬁwllity cases involving the

documentary process, as well as cases concerning the defect of canonical form,

had been handled by parish priests without the necessity of recourse t¢ the .

bishop.23

In 1950, when Bishop Owen McCann succeeded Bishop Hennemann, he

appointed an officialis to take charge of the tribunal.

b. The Tribunal of Second Instance

-

S

The chairman or officialis of the Johannesburg appeal tribunal was Father
E. Varrie.?% Like the Cape Town court, the competence of the Johannesburg
tribunal was for all formal matrimonial nullity cases originating within the

territory of the Apostolic Delegation, and heard in {irst instance in Cape Town.??

51 Cf. ibid., p. 2.
52 Cf. ibid., p. 1.
53 Cf. ibid., p. 1.

54 Cf. APOSTOLIC DELEGATE TO SOUTHERN AFRICA, Letter to
Ordinaries of Delegation (Prot. N. 131/39), August 7, 1939.

55 Since the archives of the Diocese of Johannesburg were destroyed by
fire on the night of September 14, 1945, very little information on the
orgahisation and activities of the Johannesburg matrimonial tribunal during its
early years, is available. ‘

@
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ii. The Letter of March 9, 1951 -

5

Following the .establishment of the hierarchy in South Africa, Lesotho and
Swaziland on January 11, 1951, the Sacred Congregation for the Propagation of

the Faith authorised the erection of two additional inter-territorial courts of first

-~

instance.56  In its letter, the Congregation stat%d that in a private audience,

Pope Pius XII had approved the followi'ng plan:

l. that there be erected three tribunals of first instance for the
entire delegation, namely,

a. Cape Town

b.  Johannesburg

c. Maseru (Roma in Basutoland)>7

56 Cif. 5.C. FOR THE PROPAGATION OF THE FAITH, Letter (Prot. N.
4319/51), March 9, 1951, in appendix XII. The establishment of two additional
courts was the cualmination of propgsals formulated at a meeting of the
Conference of Ecclesiastical Authorities in Southern Africa in Mariannhill in
March, 1947. In view of the increase in the number of Catholics in the Delegation
and the consequent burden upon the Cape Town tribunal, a request was made for
the erection of two further first instance courts. The Apostolic Delegate in a
letter (Prot. N. 2/16/13/50) of November 11, 1947, stated that: "We are convinced
that the work of Marriage Courts will be appreciably simplified if certain Courts
are established to deal with cases involving Africans, and other Courts to- deal
with Europeans and others.” This statement reflected a resolution of the
administrative board of the Conference of Ecclesiastical Authorities in Southern
Africa of July 14, 1947 (cf. Archives Volume !, p. 14.2; henceforth referred to as
ANV.1). It had been resolved to petition for two matrimonial tribunals at
Mariannhill near Durban, and Roma in Lesotho, which would act reciprocally as
courts of first and second instance. The S.C. for the Propagation of the Faith in a
reply (Prot. N. 4437/47) of December 9, 1947, stated that tribunals which drew "a
complete line between Natives and Europeans [would be/ unbecoming of the
universality of the Church," and proposed that three first instance tribunals at
Cape Town, Johannesburg and "Roma be established. The acceptance of this
proposal was conveyed to the Congregation by the Apostolic Delegate in a letter
dated September 16, 1948 (Prot. N. 2/16/2/48).

57 Since there were many more priests in Maseru, the tribunal was
established in that diocese rather than in the Archdiocese of Bloemfontein. This
factor also played an important role in the 1958 redistribution of inter-territorial
courts. In a letter to the S.C. for the Propagation of the Faith (Prot. N. 551/58),

poar
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2. that the courts of second instalhce will be the same tribunals, but
with the following order:

a. Cape Town will appeal to Johannesburg -

b. Johannesburg to Maseru

c. Maseru to Cape Town.’8 \

In a letter to the Apostolic Delegate dated M{:lrch 15, 1952, the same
Congre.gation conveyed its @pproval of a proposal, submitted by the Ordinaries for

" - the designation of ecclesiastical territories subject to the jurisdiction of each

matrimonial tribunal.39 The distribution of the territories was as follows: -

CAPE TOWN JOHANNESBURG . MASERU

Cape Town Johannesburg Maseru

Aliwal Bulawayo Bethlehem ‘
Keetmanshoop Durban Bloemfontein
Keimoes -Gweru o Eshowe

Oudtshoorn Harare : Kokstad

Port Elizabeth Kimberley Kroonstad
Queenstown Lydenburg-Witbank Mariannhill

Vindhoek Pietersburg Manzini

! Pretoria Umtata

o . )

N

dated July 24, 1958, the Apostolic Delegate wrote: "E' da notare che nella
provincia ecclesiastica di Bloemfontein la sede del tribunale sta a Maseru per la
ragione che l'arcidiocesi di Bloemfontein ha solamente 18 sacerdoti e Maseru ha _
118." - -

58 The Apostolic Delegate informed the meeting of the administrative
board, April 20-26, 1951, that since each tribunal had full jurisdiction for all
formal matrimonial cases arising in the territory of the Apostolic Delegation, any
of the three tribunals could be chosen as court of first instance by any diocese,
vicariate or prefecture apostolic (cf. Minutes, 1.4. A.V.l, p. 58). At this stage,
the distribution of ecclesiastical territories for each tribunal had not yet been
effected. .

59 Cf. S.C. FOR THE PROPAGATION OF THE FAITH, Letter (Prot. N.
829/52), March 15, 1952, in appendix XIII. The Congregation in an earlier letter
(Prot. N. 4319/50) of December 19, 1951, had requested the Apostolic Delegate
for information as to the "dioceses, archdioceses {(other ecclesiastical divisions)
that will belong to each tribunal /.. .J."
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i

-

In*the initial petition to the Holy See for additional tribunals, it was
requested that an inter-territorial court be established at Durban. On this point,

the letter of March 15, 1952, stated:

{

With reference to Archbishop Hurley's request, i.e., to erect a
tribunal at Durban, for the time being, Propaganda would like to
leave things as they are. The tribunals of second instance will remain
as stated in [the ] letter of March 9, 1951.

iii. Re-arrangement of Tribunals, September 29, 1958

When the need for an inter-territorial tribunal at Harare in Zimbabwe
became apparent, it was necessary to re-arrange the existing courts in Southern

Africa. This was effected by the Sacred Congregation for the Propagation of the

Faith in a letter-dated September 29, 1958, which also authorised the erection of

-

new courts at Durban and Pretoria.60 With respect to the tribunal at Harare, it

was stated that:

[...] this Sacred Congregation grants with this. letter the
establishment of a judicial court for matrimonial causes at Salisbury,
‘which would have jurisdiction over the ecclesiastical circumscriptions
of Southern Rhodesia (namely, Gwelo, -Bulawayo, Umtali and
Wankie).61 s

A consequence of the redistribution of tribunals was the inclusion of

Botswana within the jurisdiction of the newly-erected Harare court. Prior to its

60 .Cf. ID., Letter (Prot. N. 3449/58), September 29, 1958, in appendix
XIV\ ) . ’

61 Cf. ibid.: "[...J questa S. Congregazione, concede, con la presente,
l'erezione della corte giudiziaria per le cause matrimoniali a Salisbury, a cui
faranno capo le circoscrizioni ecclesiastiche della Rhodesia meridionale (cioe
Gwelo, Bulawayo, Umtali e Wankie)."

b Y
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constitution, formal matrimonial nullity cases originating in Botswana were
presented to "the Johannesburg tribunal, since Botswana formed part of the

Kimberley diocese whose court of first instance was situated in Johannesburg.

A further consequence of this re-arrangement was the termination of the
supradiocesan jurisdiction of the Johannesburg tribunal, and its replacement in the
Pretoria ecclesiastical province by the Pretoria inter-territorial court. Although
subject to the Pretoria tribunal for the handling of formal matrimonial nullity
cases, the Johannesburg court, while lacking competence for such cases, appears'

to have continued processing them independentl),'.62

The new distribytion of territories was as follows:

CAPE TOWN PRETORIA DURBAN MASERU HARARE
Cape Town Pretoria Durban . Maseru Harare
Aliwal Dundee Eshowe Bethlehem Bulawayo
De Aar Johannesburg Kokstad Bloemfontein Gaborone
Keetmanshoop  Lydenburg- Mariannhill  Keimoes Gweru
Oudtshoorn Witbank .- Umtata Kimberley Mutare
Port Elizabeth  Manzini _* Umzimkulu  Kroonstad Wankie
Queenstown Pietersburg " Leribe
Windhoek

Y

62 The juridical position of the Johannesburg diocesan tribunal is
somewhat uncertain. The judicial vicar of the Pretoria tribunal in a letter of
April 13, 1984 states: "A matrimonial case dated 24 January, 1961, was submitted
to the Pretoria tribunal. The libellus, however, had been addressed to the
Johannesburg Curia, but without any explanation, the case was transferred to
Pretorid. As far as matrimonial cases were concerned, nothing was found in the
archives of the Archdiocese of Pretoria with regard to the Johannesburg court
becoming independent again. When I was appointed in 1974, the Johannesburg -
matrimonial tribunal was fully operational.” The juridical position of the
Johannesburg court is discussed in detail in chapter III, infra, pp. 133-135..
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The second instance tribunals were designated in the following order:

The tribunal of second instance for Cape Town will be Pretoria,
for Pretoria, Durban, for Durban, Maseru, for Maseru, Cape Town and
for Salisbury, Pretoria.63
Since this redistribution of territories, several additional dioceses and
prefectures apostolic have been established.6% These have, as their first instance

tribunal, the court of the territory in which they were included prior to their

separate establishment.

~ - . .
In a further rescript of February 2, 1967, the same Congregation
designated the tribunal at Durban as court of first instance, and that at Maseru as
court of second instance for the Prefectures Apostolic of Volksrust and

Ingwavuma.65 This rescript had been granted so that all the territory of the

Durban ecclesiastical province should coincide with the territory of the Durban-

tribunal. In terms of the 1958 re-arrangement of tribunals, the Prefecture
Apostolic of Volksrust, created earlier that year, and which formed part of the
- Durban province, had been included within the jurisdiction of the Pretoria court.
[ ]

The Prefecture Apostolic of Ingwavuma, previouUsly part of the Diocese of

Eshowe, had been established within the’ Durban province on November 12, 1962.‘

63 Cf. 5.C. FOR THE PROPAGATION OF THE FAITH, Letter (Prot. N.
3449/58), September 29, 1958: "I tribunale di seconda istanza per Cape Town sara
Pretoria, per Pretoria, Durban, per Durban, Maseru, per Maseru, Cape Town® per
Salisbury, Pretoria."

" 64 Ci. supra, footnote 24,

} 65 Ci.S.C. FOR THE PROPAGATION OF THE FAITH, Rescript (Prot. N.
604/67), February 2, 1967, in appendix XV.
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D. The Need for a Reform of Tribunal Structures

In view of the expansion of the Church in Lesotho, the L?{m\

tablished in January 1972, b& Ing to an end \

n with the SACBC. The establishmﬁ-“u b

Bishops' Conference (LCB
Lesotho's twenty-one year as N
Lesotho of a separate bishops' conference had, in itself, no juridical effect upon

the arrangement of the courts in Southern Africa. However, even before

" Lesotho's departure from the SACBC, the Maseru tribunal had, for all practical .

purposes, ceas;ed to function. ;“Pl‘he consequences of: the non-fﬁnctioning of this

court were far-reaching, since the territories for which it had been designated as

court of first'instance in 1958, togethe_r with the new Dioceses of Qacha's Nek and

Mohale's Hoek in Lesotho, were without a matrimonial tribunal. Moreover, the

Durban tribunal lacked a second instance court to which ‘cases heard in first

instance could be dirécted on appeal. In the light of these shortcomings which

affected” the processing of matrimonial causes in two of the five ecclesiastical

provinces, an internal investigation into tribunal structures and a plan for their

reform was called for.
i. An Investigation of Tribunal Structures66

A meeting to determine the state of matrimonial tfibunals in Southern

Africa was convened in Pretoria on July 18, 1972. Three ecclesiastical documents

R

66 During %he years 1972 to 1984, the Southern African tribunals are
frequently referred to as "regional" in the minutes of the SACBC, the
administrative board and committees established to investigate tribunal
structures. It would appear, however, that these tribunals (excluding the
Zimbabwe ones), are "diocesan" in nature with extended territorial competence
and not "Fegional” in the technical sense. This is discussed fully in chapter III,
infra, pp. 110-114.
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h

and their consequences for the Southern African courts formed the basis for

discussion:

t

a. The provisions of the Letter of the Sacred Congregation for the Propagatio‘n

of the Faith, September 29, 1958 (Prot. N. 3449/58), were considered; -

b. The "Norms for Interdiocesan, Regional or Interregional Tribunals" of the

Apostolic Signatura were studied, together with their implications for Southern
Africa;67

c. The provisions of the Motu Proprio, Causas matrimoniales, March 28, 1971,

were examined, especially with regard to competence for/ formal matrimonial
nullity trials, and the constitution of a collegiate tribunal under certain

circumstances.68

At its coﬁcluJon, the meeting resolved that the following
recommendations be submitted to the administrative board of the SACBC:
a. The Apostolic Signatura be informed of the partial breakdown of the Southern
African tribunal structures; |
b. The SACBC be inforr-ned that it might permit for the adjudication of formal
matrimonial nullity cases, in both instancés, the constitution of a college of two
clerics and one lay man, where a college of three clerics could not be formed;
where a college of two clerics and one lay man could not be formed, a single
‘clerical judge could be permitted to study such cases;

N
67 Ci. SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA,

"Normae pro Tribunalibus interdioecesanis vel regionalibus aut interregionalibus,”
December 28, 1970, in AAS, 63 (1971), pp. 486-492.

68 Ci. PAUL VI, Motu Proprio, "Causas matrimoniales," March 28, 1971,
in AAS, 63 (1971), pp. 441-446.
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-

¢. Tribunal expenses, oifice accommodation and equipment receive immediate

attgntion.69

Ca Administrative Board Meetings, September 6-7, 1972; February 5, ' b
1973 .

. At the administrative board meeting of Sept mb‘er 6-7, 1972, matrimonial
trib;xnals were reviewed and the proposals formulatt:-:d at the meeting oE July 18,
19?2, considered. It was resolved that a commission comprising delegates from
each tribunal be established to draft recommendations for the reorganisation of
the courts. Following this reso{ution, the Archbishops of Cape Town and Durban,
as well as the Bishop of Johaﬁ/esburg, were requested to submit the report of the
meeting ‘ of July 18, 19.72,' to their tribunal officers for comments and
suggestions.70 R '

The proposals received were generally in favour of the continuation of the
existing system, althoug‘h one court viewed this only as an interim measure, since

they urged a radical reappraisal of the rationale’ underlying matrimonial

tribunals.7] It was strongly recommended in the proposals that the episcopal

.

69 Ci. Report, "Regional Matrimonial Tribunals of First and Second
Instance,"” July 18, 1972, in the archives of the General Secretariate of the
SACBC.

76 Cf. SACBC ADMINISTRATIVE BOARD, Minutes, 1.7. A.V.3, p. 78,
September 6-7, 1972,

71 In section II of the memorandum, "Suggestions for reappraisal of
Matrimonial 'Tribunals'", a plea was made for the abolition of matrimonial
tribunals in their present form, as well as a complete reform of matrimonial
procedural law. It was proposed that instead of matrimonial courts, there-should.
be "regional marriage commissions" consisting of priests, marriage counsellors and
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conference apply the faculties of Causas matrimoniales for the constitution of

tribunals in formal matfimronial nullity cases. On the question of mandatory
.ap;peals, it was proposed that if a def‘ender of the bond had no objections to raise
against an affirmative sentence, it be left to his discretion as to whether or not
'an appeal was to be lodged. Moreover, it was also suggested "that tribunals of
second 1nstance should accord automatic conf:rmanon [..J," since such a

'procedure was viewed as within the "spmt" of Causas matnmomalgs With

respect to competence for formal matrxmonial nullity cases, the opinion was
- expressed that both tI*ne "regional" and the diocesan courts were equally
'competent Tt was proposed that lay women be appointed notarles to lessen the
workload upon prxests in tribunals. As far as office accommodation and tribunal
expenses were concerned, the consensus was that in the absence of full-time
personnel, office accommodation was unnecessary, and that if possIbIe, each

petitioner should contribute to expenses.

~

\ . . .. .
\ These recommendations were studied by the administrative board on

-

February 5, 1973.. At this meeting it was resolved that the proposals be submitted

to the plenary session of the bishops' conference meeting at that time.72
b. Administrative Board Meeting, October 23-25, 1973

A report on'matrimonial tribunals was considered at this meeting. After

psychologists. It was envisaged that these commissions would have full decisional
authority for all formal matrimonial nullity cases, as well as cases mvolvmg non-
consummation and privilege of the fan:h.

72 Cf. SACBC ADMINISTRATIVE BOARD Minutes, 1.8. A.V.'B', p. 85,
February 5, 1973. . g
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~
_stating that the Zimbabwe bishops were considérl'ng the establisﬁment of their
own courts, and that the majority of South African tribunal personnel had

* * " - . - ‘L .
favoured the continuance of the existing tribunal system in South Africa, the

report recommended that:

1. The faculty of Mission Ordinaries be.applied to reduce tribunal -
: personnel in first instance formal matrimonial trials, to a single

judge, a defender of the bond and a notary; o

2. The officialis of the second instance tribunal be empowered to

appoint for single cases, the two associate judges, one of whom could

be a qualified lay man; ) S

~ ' - :
3. Judicigl competence for cases of nullity be extended teainclude
the tribunal of the diocese in which the petitioner habitually
resides.’3 - . :

+

With respect to the prbposals previoysly submitted by the tribunals, the
& ) RN

board resolved that the following comments be placed upon the agenda of the

plenary session of the SACBC, scheduled for February, 1974:

. . , . .
a. The Durban recommendations for a réappraisal of Marriage
" Tribunals (section II' of Memorandurm) are outside the scope of the
" present inquiry, since they envisage a radically -new approach to the .
Rule of Law, and must therefore be introduced and examined by a
higher authority; - .

b.” We feel thar cases of nullity concluded in a court of first
instance, should be submitted to a court of second instance for

ratification or retrial. , We «find no grounds . for automatic
confirmation of sentence; d '

.

¢. The question of court expenses raised by the Johannesburg
diocesan tribunal, has not been adequately considered in the replies
recejved.”% &

-
[

73 Ci. ID.; Minutes, 1.9. A.V.3, p. 89, October 23-25, 1973.

- 74 Cf. ibid. |

4

L
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c. Regional Tribunalsin Zimbabwe

The Rhode51an Cathohc Bishops' Conference (RCBC, now ZCBC), on
October 1, 1973, submitted to the Apostolic Signatura a decree dated September
6, 1973, for the establishment of regional tribunals in Zimbabwe. This decree was

approved on December 11, 1%73.75

v
NS

’

With its approval, regional courts with universa! competence were
constituted for the first time in Southern Africa. Two first instance tribunals,
which were to act as courts of second instance to each other, were erected in the
Archdiocese of Harare and the Diocese of Gweru. While the tribunal in Harare
was competent for all cases arising in the Archdiocese of Harare and the Diocese
of Umtali, that in Gweru was competent for all cases '.arising in the Dioceses of

Gweru, Bulawayo and Wankie.
F

Prior to the introduction of regional tribunals, the inter-territorial coyrt -
of the Archdiocese of Harare, like the ot-her Southern African courts, was solely
competent for formal matrimonial nullity cases. A consequence of the universal
competence accorded to these new tribunals was that the bishops whose
territories were subject to each court, forfeited the exercise of their competence

for other contentious cases (including informal matrimonial ones) and criminal

\
-

’

75 Cf. SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA
Rescript (Prot. N. 4534/73 V.T.), December 11, 1973. See appendix-X¥Vt-for copies
of the decree and rescript, as well as a map depicting the ecclesiastical
territories in mebabwe as in 1984.

</
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cases. Indeed, diocesan tribunals, where they existed, were rendered largely

superfluous irf view of the establishment of instructory courts in each diocese.”6

The establishment of regional tribunals in Zimbabwe resulted in the
Diocese of Gaborone in Botswana being without a first instance court. An
attempt to remedy this would be made in 1984 in the proposed decree for the

erection of interdiocesan tribunals in South Africa.

In recent years the Harare court has been inactive and, on occasions, it

¢ has requested the Pretoria tribunal to handle formal matrimonial nullity cases on

its behalf.””
ii. Further Resolutions on Matrimonial Tribunals

a. Administrative Board Meetings, February 10, 1976;
-May 3, 1976; F ebiuaryz 1977.

During the_plenary session of the SACBC in February, 1976, much
&iscussion was again devoted to tribuna_ls. . On February. 10, 1976, the
administrative board resolved that a committee be constituted to prepare a
- memorandum on tribunals for sul_:mission to the plenary session in February, 1977.
This memorandum, if accepted, was to be referred to the Holy See. The

committee was 1o consider tribunals in terms of three points:

‘

76 The provisions of the Zimbabwe decree are discussed in chapter IH,
infra, pp. 124-128.

77 Cfi. SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA,
Rescripts (Prot. N. 14.334/82 V.T.), May 17, 1982, and June 8, 1983. These
reséripts, for a year at a time, prorogued the competence of the Pretona tribunal
to handle cases for which the Harare tribunal is competent. See appendix XVII.
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a) the lack of personne!, as well as the training and time
required to staff tribunals;

b) even with available personnel, the time, skill and ‘effort
required for processing matrimonial nullity * cases is totally
disproportionate in comparison with the general demands of the
ministry; '

¢) the operation of marriage tribunals seems .irrelevant to
contemporary pastoral needs.’

On May 3, 1976, the committee presented its proposals to the
administrative board. The board, however, was of the opinion that the terms of
reference had not been observed, and that the question of tribunals had not been
approached "in a sufficiently radical manner." It was felt that recommendations
which were "within the old structures which were completely outdated and
unsuitable in the present pastoral situation” had been formulated. What had been
called for were suggestions which would assist those in tribunal work, and which
would also serve to help the Pontifical Commission for the Revision of the Code
of Canon Law.”9 :

At this session, it was proposed that a meeting of priests engaged in

tribunal work be convened. Their recommendations, together with those of the

committee, were to be presented at a later session of the board.

On February 2, 1977, two memoranda, representing two schools of
thought, were submitted to the administrative board. The supporters of one view

held that there shouldl be a "streamlining" of regional tribunals "as they are within

78 Cf. SACBC ADMINISTRATIVE BOARD, Minutes, 1.10. Bound Minutes,
l, p. 4, February 10, 1976; hereafter referred to as B.M.1.

79 Ci. 1D, Minutes, 1.11. B.M.1, May 3, 1976.
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an exislting system,” while those of the other maintained that any overhaul of the
existing system woulgi be a "waste o£ tiﬁe," and that the Holy See should be made
*aware of the pastoral problems involved in having to work within a system which,
in their words, was "outdated, obsolete and harmful to the faithful."80

b. Plenary Session of the Southern African Cathohc Bishops'

Conference, February, 1977

During the plenary session of February, 1977, a further report-on tribunals
was presented for consideration. This report favoured a system of diocesan courts
in preference to regional 6nes, since the efficiency of the "regional” courts had
been questioned. It was further recommer;ded that as an alternative to regional
métrimonial tribunals in first instance, episcopal conferences appoint "legal
advisers" to local bishops, since this "would avoid a lot of red tape / and / would
also help the appeal courfs when cases forwardéd tqaihe same are accompanied by

the right evaluation of an expert."3! -

Irr the course of this session, a memorandum on tribunals was submitted by
the Durban court.32 "A radical reapp;aigal of the whole system of matrimonial
tribunals" was called for. Quoting a resolution of the administrative board of
February 10, 1976, to the effect that "the operation of marriage tribunals appears
less and Rss relevant to the pastoral needs of the People of God in our time,"83

the report referred to:

- 80 Cf.ID., Minutes; 1.12 B.M.1, February 2, 1977.

81 Cf. SACBC, Minutes of plenary se551on, 1.12. B.M.l, Appendix G,
p. 83, February 9, 1977.

82 Cf. ibid., pp. 84-89.

83 Ci. SACBC ADMINISTRATIVE BOARD, Minutes, 1.10. B.M.1,
February 10, 1976.

-

s
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the whole concept of a "tribunal" as presented by the Code of
Canon Law [..J as being completely foreign to the true nature of the
Church as has emerged from Vatican II. With regard to marriages,
just as for other matters, it pertains to the community of the people
of God to decide what can and should be done in Christ.5%

.

At the conclusion of the memorandum, four proposals were submitted to
the bishops' conference. These, if implemented, would have served to introduce a
radically new approach to the marriage nullity process:
1. In each region, instead of a matrimonial tribunal, there would
-be a group of representatives of the community appointed by the

bishops of the region, and consisting of priests, marriage counsellors,
psychologists and the Jike;

2. This body (which might be called the "Regional Marriage
Commission") would have ds its aim the fulfillment of the ministry to
married people as outlined in 2(a) above;&5

3. It would follow the general guidelines issued by ecclesiastical
authority, and aim at the greatesf possible expeditiousness in the
solution of marriage cases, the "bonum animarum" (not excluding the
common good of the community), being the prime consideration;

4. It might seem necessary (saving the principle of subsidiarity)
to consider the appointment of a "Marriage Secretary" for the whole
country, attached to the General Secretariate. His functions, not
rigidly determined, would be those of co-ordinator, animater, general

- consultant and resource person. If he can facilitate the work of’
regional bodies, these in turn will function more efficiently and with
a minimum of personnel.36

N
84 Ci. SACBC, Minutes of plenary sessz.lZ. B.M.1, Appendix G,
p. 87, February 9, 1977. .

85 Cf. ibid., p. 88. Art. 2 {(a) provided that those who would‘represent the
community in taking decisions concerning matrimonial matters "should be
appointed by the Bishop as leader of the community, and some of them, at least,
should belong to the presbyterium /.. 7."

-

86 Cfi. ibid.; pp. 88-89.

-
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The memorandum continued that, should it not be possible to implement
these proposals within a reasonable period, author:i.sation should be sought to
abolish mandatory appeals, and to permit "all c.ases" to be handled by a single
judge. The plenary session ref‘erAred the memorandum to fhe administrative board

for study and action.
c. Administrative Board Meeting, May 24-26, 1977

In the light of the recommendations of the Durban memorandum, the

administrative board resclved that:

I. A preliminary recommendation be submitted to the
Commission for the Revision of the Code of Canon Law, to the effect
that a radical revision of the approach to marriage problems is .
required, with a view to transforming the traditional juridical
procedure into a more pastoral approach, involving pastoral
commissions with a variety of competences;
.

- 2. A more complete report be promised after discussion in the

plenary session of February, 1978.87

-

In addition, it was decided that, in the interim, a petition be addressed to
the Holy See for a dispensation from the requirement of mandatory appeals in
formal matrimonial cases, and for permission for all cases to be studied by one

judge in both instances.
d. The Dublin Conference, August 15-19, 1977

On November 3, 1976, the Schema canonum de modo procedendi pro

tutela iurium seu de processibus was distributed by the Pontifical Commission for

87 Cf. SACBC ADMINISTRATIVE BOARD, Minutes, 1.13. B.M.1, May 24-
26, 1977.

C-‘\'.
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the Revision of the Code of Ca;non Law to all episcopal conferences for comment.
In the light of widespread dissatisfaction concerning the propos.ed procedure for
cases involving matrimonial nullity, an inter-episcopal conference meeting was
held in Dublin in August, 1977. Represented at this meeting were eight epfscopal
conferences, including the SACRC,38
The presentation of the prqéedt:lre for marriage nullity cases was viewed
by the Dublin Conference as simpl;'r/\a variation of the "contentious procedure,"
and "probably the one single factor which most seriously inhibits the Schema from
adapting its matrimonial processes to the real needs of to-day" (p. 9). Since in a
atrimonial nullity. case, there is scarcely the resolutioﬁ of a controversy
between two persons, which is the essence of the- contentious procedure,
matrimonial nu!lify céses demand a special procedure désigned specifically to
determine whetheri or not the alleged nullity of the bond has been established.
What was called for was a procedure which would ‘achieve a balance between a
-speedy and abbreviated process, and the guaranteed protection of both the public
and private good. Accordingly, the - conference proposed that serious
consideration should be given to the incorporation of elements of the summary

process into marriage nullity procedures.

R 88 Represented were the Episcopal Conferences of Australia, Canada,
England and Wales, Ireland, New Zealand, Scotland and South Africa. The
Episcopal Conference of the United States of America sent an observer. In a 23
page report, the Inter-Episcopal Conference rejected the Schema and called for
revised draft. The report was submitted to the various episcopal conferences
concerned. ‘
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ui. The Committee for Matrimonia‘ﬂ Tribunals
a. Seminar for Tribunal Personnel, August [7-21, 1981

At the request of the Southern African Council of Priests, that a
competent canonist be invited to address the bishops and other interested persons
on the proposed new law for marrfage and matrimonial procedures, the
administrative board decided to invite ﬁather Francis Morrisey, O.M.1., then Dean
of the Faculty of Canon Law at Saint Paul University in Oftawa, Cahada, to
lecture throughout Soutﬁern Africa in 1981.89 This decision was conveyed to the

plenary session of the bishops' conference on February 12, 1980.

The series of lectures presented in South Africa and Lesot‘ho awakened

new interest in matrimonial procedutral law. It was, however, at a seminar for
&‘tribunal personnel that the foundations for a reordering o{rtribunals were laid. At
a meeting to consider the stite of the courts in. Southern Africa, it became
evident that the situation needed clarification and that an investigatién’ was
called for.90 An ad hoc committee of seven priests involved in tribu'na.l work was

appointed for this purpose. The terms of reference were:

89 Cf. SACBC ADMINISTRATIVE BOARD, Minutes, l.I4. B.M.2,
February 5, 1980. '

90 At this meeting attended by five bishops, the non-functioning of the
Maseru tribunal and its consequences were discussed. [t was asked whether
Lesotho was to be considered in any reorganisation of tribunals in Southern
Africa, or whether separate tribunals were to be established. The Bishop of
Leribe undertook to raise the. matter at the plenary session of the LCBC and
convey the decision to the SACRC.

T
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a. to ascertain the present situation;

b. to make recommendations to ensure that the pastoral needs
regarding marriage tribunals be treated expeditiously in terms of
Canon Law;

c. to take into account the pastoral needs of cultural regions.9!1

Father Morrisey further suggested that:

a. the position of diocesan tribunals be clarified;
b. there be a contact person in each diocese;

. ¢. the Maseru regional tribunal continue to function as such for
Lesotho;

d. the SACBC keep itself informed about what other
conferences of bishops were requesting in the way of indults;

e. where an officialis had been appointed for a diocese, he also
be appointed vice-officialis of the regional tribunal;

f. such a tribunal officer could handle informal matrimonial
cases for the diocese, ,and could also form a branch office of the
regional tribunal;

g. a Canon Law Society for Southern Africa be established.92

At a meeting of the committee on September 18, 1981, the following

recommendations were proposed for submission to the administrative board:93

l. that the Southern African Catholic Bishops' Conference
request the Apostolic Signatura for an indult authorising a diocese to
remain part of the regional tribunal and, at the same time, retain the

right to establish a diocesan court for formal as well as informal
cases;

91 Cf. AD HOC COMMITTEE ON MATRIMONIAL TRIBUNALS, Minutes,
August 21, 1981; SACBC ADMINISTRATIVE BOARD, Minutes, 1.15. BM2
October 27 29, 1981, pp. 4-5.

92 Ci. AD HOC COMMITTEE ON MATRIMONIAL TRIBUNALS Minutes,
August 21, 1381.

93 Cf. ID., Minutes, September 18, 1981.
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2. that 'the Southern African Catholic Bishops' Conference
request that the competence of the regional matrimonial tribunals be
extended¥o include all cases, not merely formal matrimonial cases, .
but a universal competence embracing administrative, crimina! and
contentious cases, other than matrimonial ones;

3. that the Durban regional matrimonial tribunal refer cases
which it has heard in first instance to the Cape Town regional
matrimonial tribunal in second instance; 9%

4. that assuming Lesotho, as a separate episcopal conference,
establishes its own system of tribunals, either there should be
established a regional matrimyonial tribunal within the Bloemfontein
Province, with the Cape. Town regional matrimonial tribunal its
tribunal of second instance, or, the dioceses of Bloemfontein,
Bethlehem and Kroonstad, be attached to the Durban regional
matrimonial tribunal, the dioceses of Keimoes and-Kimberley to the
Cape Town regional matrimonial tribunal, and the diocese of
Gaborone to the Pretoria regional matrimonial tribunal;

5. that the indult, mentioned in 1. above, should also include the
faculty to erect new tribunals and the authorisation to alter existing
boundaries and courts of second instance, as often as is deemed
appropriate;?3

6. that courts of first and second instance operate on the basis
of a single clerical judge only;

7. that Ordinaries take proper steps to equip suitable people,
including lay men and women, to work in matrimonial tribunals;

8. that an association of tribunal personnel be established with a
view to providing in-service training ~for those involved in
matrimonial tribunals. : X,

~ £

9% This was deemed urgent since the Durban tribunal:had been without a
second instance court for some years. The arrangement would be terminated once
a regional tribunal had been established in Bloemfontein.

95 Ci. SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, Decree,
"Canada: Jurisdictional Changes for Tribunals," March &, 1971, in CLD, 7, pp. 927-
929. In virtue of this decree, the Canadian Conference of Catholic Bishops was
granted the faculty "to erect new tribunals and to change their boundaries as
often as is deemed appropriate /...7." '

(\
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b. Administrative Board Meeting, October 27, 1981

The proposals of the committee were discussed by the administrative
board on October 27, 1981. The board resolved to make the following
recommendations to the plenary session of the SACBC:

l. that an indult be requested from Rome authorising the
erection of new tribunals and the alteration of existing boundaries

and courts of second instance, whenever the SACBC judged it
necessary;

2. that Ordinaries take proper steps to equip suitable people,
including lay men and women, to staff marriage tribunals;

3. that an association of tribunal personnel be established to
meet once a year, with a view to providing in-service training of
personnel;

4. that the ad hoc committee be made a permanent body under .

the direct control of the board, and that the Vice-President of the

Conference be the liaison between the Marriage Tribunals Commijttee
and the Board.%6

The administrative board requested the committee to prepare proposals
concerning regional and diocesan courts in both instances, as well as a plan for the
reordering of tribunals in Southern Africa. These were to be submitted to the

plenary session of the SACBC in February, 1982.
¢. Recommendations of the Committee, January 11, 1982

The committee met in January 11, 1982, to formulate a plan for the

reorganisation of tribunals.

4 . .

8
96 Ci. SACBC ADMINISTRATIVE BOARD, Minutes, 1.15. B.M.2, October
27-29, 1981,

~



e

Bloemfontein province were threefold:97.

INTERDIOCESAN TRIBUNALS IN SOUTHERN AFRICA 100

Much discussion was devoted to proposals by the Ordinaries of the
Bloemfontein ecclesiastical province. for the establishment of two independent
regional matrimonial tribunals within the province, each acting as court of second
instance to the other. It had been proposed that one tribunal would have its seat
at Kroonstad and would handle all formal matrimonial cases originating in the
Dioceses of Kroonstad, Bloemfortein and Bethlehem, while the otﬁer would be
situated at Kimberley an.d would handle all such cases originating in the Dioceses
of Kimberley, Keimoe:.s, and Gabc;rpne in Botswana. The reasons advanced for the

proposal to esfablish two separate regional matrimonial courts within the

I. The cultural homogeneity of each of the two areas
indicated;93 . o,

2. The vast distances which would otherwise hamper the work of
the tribunal; 9%

3. The small number of available tribunal personnel who would ~

work more efficiently in'each of the two smaller groupings, as all are
fully pastorally engaged.

-

The bishops of the Bloemfontein province further proposed that the

training of tribunal personnel be organised at the level of the bishops' conference,

97 Cf. BLOEMFONTEIN PROVINCIAL MEETING, Minutes, November 2t-
25, 1981.

98 The territory to have been served by the proposed Kroonstad tribunal
is largely inhabited by the Sotho ethnit group, while that of the proposed
Kimberley tribunal, by the Tswana group. .

99 The total area of the Bloemfontein ecclesiastical province is 1,106,954

' sq. kms. Cf. Annuario Pontificio, 198&.
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and that suitable religious and lay persons be included among such tribunal

officers. ' b *

-

After corisidering these proposals, the committee recommended the

folIowing‘to the SACBC: 100 -

l. Only one regional tribunal should be established within the
Bloemfontein province with the Archbishop of Bloemfontein as the
moderator of this regional tribunal. In view of the large area to be
covered, two seats should be established for this tribunal by a

meeting of the bishops of the province, e.g., Kroonstad and
Kimberley; 101

2. Having regard for the apparent lack of experience of the
personnel who will be involved in this regional tribunal, all cases
handled in first instance by this tribunal should be referred to a more

JAN experienced tribunal in second instance. TRe Cape Town regional
tribunal is a possible choice; 102

3. When a certain cultyral expertise is’ required to understand
the complexities of a formal matrimonial case, the Bloemfontein
regional tribunal should be permitted to approach, on an ad hoc basis,

- a second Instance tribunal other than that assigned to 1t in second
- instance.

100 Ci{, COMMITTEE ON MATRIMONIAL TRIBUNALS, Minutes, January
11, 1982.

101 In establishing one regional tribunal in the province, the bishops
would be adopting the same arrangement as in the other three provinces within
the SACBC. The apparent lack of experience of those who would staff the
tribunal also seemed to indicate that there be but one tribunal with its seat in
Bloemfontein, the Archbishop acting( as moderator, and all the bishops of the
province responsible for its functioning.

102 Considering the apparent lack of formal training and experience of
those who would be involved in tribunal work in the province, the committee
stressed that it would be unwise if the two courts proposed were to function in
second instance for each other. The Cape Town tribunal had been designated
appeal court for the Maseru tribunal in 1958." Since the territory to be served by
the Bloemfontein tribunal, excluding Gaborone, was identical to that served by
the Maseru tribunal, the Cape Town tribunal was proposed as appeal court for the
__Bloemfont‘ein tribunal. . :
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The committee then recommended that the S5ACBC request from the

Apostolic Signatura:103

l. The faculty to erect and alter the boundaries of regional
tribunals and to reorganise the tribunals of second instance, as often
as is deemed appropriate;

2. Competence for the regional tribunals not only to handle

. formal matrimonial cases, but also all other cases (criminal and

contentious), saving the right of the diocesan tribunals to decide the

summary cases and to instruct cases of Privilege of the Faith and
non-consurnmated marriage cases;

3. The authorisation to enable the Cape Town regional tribunal -
to function as tribunal of second instance for all cases heard in first
instance by the Durban regional tribunal; 104

4. The authorisation to establish the Bloemfontein regional
tribunal with two separate seats in view of the extent of the territory
under its jurisdiction. This regional tribunal is to have as its
moderator the Archbishop of Bloemfontein, and would handle all the
formal matrimonial cases originating in the province;

5. The authorisation to enable the Cape Town regional tribunal
to function as tribunal of second instance for all cases heard in first
instance by the Bloemfontein regional tribunal.

In addition the committee proposed the following for local action:

I. The training of tribunal personnel be organised at Conference
level as an urgent priority. In making this recommendation, the
committee strongly  supports the proposal submitted by the
Bloemiontein province;

- 2. Ordinaries should ensure that suitable people, including
religious and lay people receive adequate canonical training /..J.105

J

103 Cf. COMMITTEE ON MATRIMONIAL TRIBUNALS, Minutes, January
11, 1982. :

104 This was to be only a temporary measure until such time as the
Bloemfontein court was fully established, after which it would act as appeal
tribunal for the Durban court.

105 Ci. COMMITTEE ON MATRIMONIAL TRIBUNALS, Minutes, January
11, 1982.



INTERDIOCESAN TRIBUNALS IN SOUTHERN AFRICA 103

d. Plenary Session of Southern African Catholic Bishops' -
Conference, February, 1982 =~

On February 1, 1982, two members of the committee on matrimonial

tribunals addressed the plenary session of the SACBC on the proposals submitted.

]

The conference approved the following resolutions:

To facilitate the handling of marriage cases, the conference
resolves 1o request the Apostolic Signatura, through the President,
for an indult granting faculties detailed and amended on page 5 of the
Report on Marriage Tribunals (PS B9/32).

The conference resolves to empower the President for the time being
to grant, on an "ad hoc" basis, permission for tribunals to refer cases
in the second instance, for certain reasons to be specified, to any
\&egional tribunal other than the one designated. :

The conference resolves that the Marriage Tribunal Committee
prepare a memorandum on the training of tribunal personnel in the
territories served by the SACBC, bearing in mind:

a. the use of local resources for short-term training courses;

b. long-term training; '

c. the selection of possible personnel from amongst the priests,
deacons, religious and laity; ‘

d. practical suggestions as to how the -above can be
implemented;

A

e. the formation of an association of tribunal personnel, with a
view to the eventual establishment of a Canon Law Society.

The "conference recommends that the Ordinaries of each
ecclesiastical province in the conference determine eventually a
common polical with regard to the defrayal of expenses incurred by
the tribunal.l06 »

'106 Cf. SACBC, Minutes of plenary session, 1.16. B.M.2, Appendix H,
pp. 127-131, February 1, 1982. Henceforth, these_members of the committee
constitute the sub-committee for matrimonial tribunils.

Y
»
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In addition, the plenary session requested the sub-committee to prepare a
memorandum on procedures for informal matrimonial nullity cases, cases

’

involving the privilege of the faith, and non-consummation matrimonial cases.

-

e. Administrative Board Meeting, May 27, 1982

On May 27, 1982, the sub-committee presented the steps being taken to

" implement resolution 1.6.2 of the plenary session of February 1, 1982.107

A ptoposal for a seminar on tribunals to which priests, religious and lay
persons would be invited, was discussed. Such a seminar would serve to involve
hore people' in tribunal work, and in the course of such short-term training,
potential candidates for further training could be discerned. The association of
tribunal personnel would eventually be formed from among those who had
undergone some training. The seminar held from August 23-26, 1982, was.

8
attended by over sixty participants.

f. "Nihil obstat” of the Apostolic Signatura, October 6, 1982

In a letter dated April 8, 1982, the President of the SACBC requested the

Apostolic Signatura for a "nihil obstat" to reorganise the tribunals in Southern
Africa. A reply granting this request was sent to the Apostolié Delegate for

transmission to the SACBC.108 The following was provided in the letter of the

Apostolic Delegate to the President: -

e

s

107 Cf. SACBC ADMINISTRATIVE BOARD, Minutes, 1.17. B.M.2, p- 6,
25-27 May, 1932. : ‘

108 Cf. SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, Letter
(Prot. N. 1776/71 V.T1.), October 6, 1982.
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1. The Apostolic Signatura willingly grants its 'nulla osta' for the
reorganisation of the ecclesiastical tribunals in South Africa. .

The Bishops may therefore go ahead with their proposal, aid to this

end a sample decree is enclosed, which will serve as a model for the

document which has to be drawn up in Latin, signed by all the bishops

concerned and forwarded to the said Apostolic Signatura for
‘definftive approval by the Holy See. ’

The sample decree is only included by way of example, and may be -
mo-ified by the bishops in any way that they consider opportune,
hav.ag in mind local circumstances.

2. In so far as the ecclesiastical Province of Bloemfontein is
_concerned, it would seem necessary to suggest to the Bishops of that
area that they set up two interdiocesan tribunals at Kroonstad and at
Kimberley, rather than the tribunal at Bloemfontein having two seats
in the said suffragan dioceses.

In any case, the petition as presented leaves Some doubt about the
nature of the proposed tribunals at Kroonstad and Kimberley:

- if these are to be merefy places where cases are juridically
prepared "sedi istruttorie," then there is no need of any approval

by the Holy See; \&

- but if they are to be places where cases are accepted and
judgment given, having competence 'iuxta loca,’ then they are in
fact l'co be interdiocesan tribunals and will need approval as
such. -

g.- Plenary Session of the Southern African Catholic Bishops'
Conference, January/February, 1983.
In February, 1983, a decree for the constitution and reorganisation of
tribunals in Southern Africa was adopted by the plenary session of the SACBC and

forwarded to the Apostolic Signatura for definitive approval.l10  The decree

)

109 Cf. APOSTOLIC DELEGATE TO SOUTHERN AFRICA, Letter (Prot.
N. 3034), October 20, 1982. ,

110 Cif. SACBC, Minutes of plenary session,' I.18. B.M.2, January 25,
1983. The decree was adopted by the SACBC in terms of Resolution 1.t of
February 2, 1983. However, the decree which had included the Diocese of
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e
specified that a first instance regional tribunal with universal competence be

established in the Archdiocese of Bloemfontein for the six dioceses within the
province, and that its appeal court be the "regional" tribunal in Cape Town. The
Cape Town tribunal would also act in second instance for the Durban "regional”

court.

While extending the competence of the three existing "regional” tribunals,
the decree confirmed what had been determinea, for them in the 1958
redistributioln of courts.!ll [n as.,much as the Diocese of Manzini in Swaziland
had elected to withdraw from the competence of the Pretoria tribunal, and, since
additional territories had been e:"ected in' the intervening years, these factors

) ¢ v '
were reflected in the decree, . ~

Johannesburg within the competence of the Pretoria tribunal, was being examined
by the Apostolic Signatura when a request for an indult was réeceived from the
Johannesburg diocesan tribunal. In as much as the diocese of Johannesburg had
elected not to beTincluded within the "regional" arrangement, the decree had to be
redrawn, and once again approved by the Ordinaries concerned. Cf. SUPREME
TRIBUNAL OF THE APOSTOLIC SIGNATURA, Letter to Apostolic Delegate to
Southern Africa (Prot. N. 12.528/80 V.T.), August 13, 1983; APOSTOLIC
DELEGATE TO SOUTHERN AFRICA, Letter to President of the SACBC (Prot. N.
3754), August 29, 1983. A new decree dated November 24, 1983, was submitted to
the Apostolic Signatura for approval, but this too had to be altered, since the
diocese of Manzini had later signified its intention of withdrawing from the
competence of the Pretoria tribunal. The matter was discussed at the plenary
session of the SACBC on January 26, 1984, and the necessary alteration effected,
without a new decree being prepared. Cf. SACBC, Minutes of plenary session,

subseguently withdrawn (cf. SACRC, ADMINISTRATIVE BOARD, Minutes, 1.19.
B.M.2, 1-3, 1984), and a pew decree was approved by the SACBC at an
extraordinary plenary sessi Id from September 24-28, 1984.. This decree
received definitive approval on\Qctober 25,1984, Cf. SUPREME TRIBUNAL OF
THE APOQSTOLIC SIGNATURA, Rescript (Prot. N. 1776/71 V.T.), October 25,
1984,.in appendix XXIII, .

,1.19\{3;:/1;2, January 26, 198%:. The decree of November 24, 1983, was
a

111 Cf. S.C. FOR THE PROPAGATION OF THE FAITH, Letter (Prot. N.
3449/58), September 29, 1958, . . .



INTERDIOCESAN TRIBUNALS IN SOUTHERN AFRICA 107

The provisions of this proposed decree, together with the reasons for its

subsequent withdrawal and the need for a new decree, are discussed in chapter III.

o}

Conclusion

Much has been achieved in Southern Africa both with respect to the
" expansion of the Church, and the development of its tribunal structures since the

—

erection in 1939 of two matrimonial courts with inter-territorial competence.

-—

With the estéblishrr‘]ent of a further tribunal in the Bloevmfontein province
and the reorganisation of the existing courts, fhere exists the possibility of an l
even greater involvement of the Church in its pastoral concern to a;sist, through
this healing ministry, primarily those whose r.r‘:narriages have failed. The Southern

African tribunals have received new life, and this at the time of the new Code.



L

THE NORMS FOR THE ESTABLISHMENT AND ORGANISATION
OF THE SOUTHERN AFRICAN TRIBUNALS

CHAPTER 1l

»

At the time of the establishment of inter-territorial tribunals in Southern
Africa in 1939, the only precedent for ordinary matrimonial tribunals with
cc;mpetence that transcended diocesan boundaries was the constitution of regional
matrimonial t.ribunals tn Italy during the previous year. When such courts were

Introduced into Italy, it was the Motu Proprio, Qua cura, of Pius XI that effected

their establishment,! and when, almost two years later, the executory norms in
terms of which these tribunals would function, were granted, they were

incorporated into a decree of the Sacred Congregation of the Sacraments.?

Yet, when matrimonial tribunals with extended territorial competence
were constituted in Southern Africa, notice of papal approval for their

establishment was conveyed to the Apostolic Delegate simply in a letter of the

- Sacred Congregation of the Sacraments.3 This letter authorised the Apostolic

1 Ci. PIUS XI, Motu Proprio, "Qua cura,” December 8, 1938, in AAS, 30
(1938), pp. 410-413,

2 Cf. S.C. OF THE SACRAMENTS, "Normae pro exsequendis litteris
apostolics '‘Qua cura' die 8 dec. 1938 motu proprio datis," July 10, 1940, in AAS, 32
(1;)‘90), pp. 304-308. : —

L/ 3 Cif. ID., Letter (Prot. N. 426/39), July &, 1939. Despite considerable
research, however, it has not been possible to obtain a copy of this letter either in
Southern Africa or in the archives of the Congregation in Rome. The Protocol
Book of the S.C. of the Sacraments records that the letter conveyed to the
Apostolic Delegate approval for the erection of two matrimonial tribunals in
Southern Africa. In the "Riduzione tribunali Sud Africa," prepared by the
Secretary of the Congregation on January 7, 1984, the following is noted:

"A seguito di nuova risposta (Prot. n. 65/39) del Delegato Apostolico arrivata in
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' Delegate to constityle two inter-territorial tribunals with jurisdiction over the
entire-territory of the Apostolic Delegation for Southern Africa. A court of first

finstancé was 1o be erected at Cape Town and one of second instance at
Joh.annesburg. No motu proprio or formal decree of erection was published, nor
were executory norms, as such, granted for the constitution and organisation of
these tribunals. The letter sent by the Congregation merely stated that the

establishment of and the procedures to be observed in these courts were to be

governed by the Instruction, Provida mater.* Thus, in the absence of any

particular law, these tribunals were to function in terms of the common law

applicable to all diocesan courts.

What had been requested from the Holy See in 1938 was the establishment

of one "regular" tribunal (of first instance) for matrimogéal causes.”> The

data 3.7.39, La S. Congregazione il 4 luglio 1939 scriveva al medesimo Delegato
Apostolico per significare (Prot. n. 426/39) che il Dicastero approvava l'istituzione
di due Tribunale matrimoniali nel Sud Africa.  Questo (Prot. n. 426/39) appare da
una annotyzione nel libro del Protocollo. Ma in Archivio non é stata trovata copia’
del documento inviato alla Delegato Apostolico." It has, however, been possible
to deduce the provisions contained in that document from secondary sources: .,
Minuta (Prot. N. 300/38), May 29, 1938, of Mons. V. Bartoccetti of the S.C. of the
Sacraments, replying to the initial request for information concerning a '"regular”
tribunal; the "Instruction regarding matrimonial cases and trials within the
territory of the Delegation” (see appendix XVII), sent to Ordinaries in Southern
Africa by the Apostolic Delegate, under cover of Circular Letter (Prot. N.
153/40), January 5, 1941; correspondence between the Apostolic, Delegate and
Ordinaries of the Delegation; letter of the Rhodesian Catholic  Bishops'
Conference to the Apostolic Signatura regarding the erection “of regional
tribunals, May 3, 1973; a study, "Regional Tribunals in Southern Africa,"”
September 10, 1974, by a former secretary at the Apostolic Delegation, Mons.
J.C. Perisset. -

e -

4 Cf. ID., Instruction, "Provida mater," August 15, 1936, in AAS, 28
(1936), pp. 313-372. :

5 Ci. APOSTOLIC DELEGATE TO SOUTHERN AFRICA, Letter to S.C.
- of the Sacraments (Prot. N. 123/38), February 1, 1938.
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~
necessity of addressiné this petition to the I-foly See was twofold. It flowed both
from the fact that the tribunal .sought was to have extended competence, and
since the hierarchy had not yet been erected in Southefn Africa, there were no
rpetropolitan sees in which appeal courts could be establishea in virtue of the

common law.6
A. The Juridical-Nature of the Southern African "I'ribunals

The "regular" matrimonial court with competence for the whole of
Southern Africa, referred to both by the then Apostolic Delegate, Archbishop
Bernard Gijlswijk, O.P., in his letter of February I, 1938, to the Sacred
Congregatfon of the Sacraments,” and by Monsignor V. Bartoccetti, in his draft

reply of May 29, 1938, does not appear to be a "regional” one in the strict sense of

the term as would be applied to the Italian tribunals later that year.8

While the courts in "Southern Africa were, like ’ the Italian ones,
"supradiocesan,” in so far as their judicial competence transcended the boundaries
of the territories subject to them, nevertheless certain major juridical differences
distinguished them from the Italian courts. In so far as the. competence of the
Italian tribunals was limited to formal and informal matrimonial nullity cases,

"

)

6 It was only on January 11, 1951, that the hienrarchy was established in
\Jouth Africa, Lesotho and Swaziland. : :

7_Ci. APOSTOLIC DELEGATE TO SOUTHERN AFRICA, Letter (Prot. N.
123/38), February 1, 1938. )

8 Cf. 5.C. OF THE SACRAMENTS, Minuta (Prot. N. 300/38), May 29,
1938. '

-



THE NORMS FOR THE SOUTHERN AFRICAN TRIBUNALS 111

they were special in naturé® On the other hand, the Southern African tribuna.ls
were general courts for their own Nterritory, and also special in thatr thei{:»\((t?- '
competence extended to other vicariates andr prefectures r;postolicl sgle'ly for
formal cases of matrimqg_i_aipu_llity. Furthermore, unlike Italy, where the bishops,
whose dioceses constituted each conciliar region, forfeited the exgrciéé of their
competence for both formal and informal matrimonial nullity cases, the vicars
and prefects apostolic in Southern Africa, while losing their competence for

formal cases, retained it for informal ones.10

The nature '0? the power exercised by the moderator of an Italian regional
tribunal was ordinary, since it was attached to an office by law, and vicarious, in
that its exercise was in the name of the bishops of that particular conciliar
region.ll With respect to the Southern African courts, the bishop who directed

each one, since it was his tribunal, enjoyed proper -ordinary power.l12 In the

relevant articles of Provida mater, there was no question of these bishops

9 (ff.\, ID., "Normae pro exsequendis litteris apostolicis 'Qua cura' die -8
dec. motu proprio datis," July 10, 1940, in AAS, 32 (1940), arts. 10, 15, pp. 305,
306. ~

[0 Cf. APOSTOLIC DELEGATE TO SOUTHERN AFRICA, "Instruction
regarding matrimonial cases and trials within the territory of the Delegation,"
p. 15 ID., Letter to Ordinaries of the Delegation (Prot. N. 131/39), August 7, 1939,
in appendix: XIX. This letter also provided details of the annual reports to be
submitted to the 5.C. of the Sacraments by the "chairman" of each tribunal. Cf.
also "Instruction regarding matrimonial cases and trials within the territory of the
Delegation," where the compilation of the annual report, together with the
requirement that rogatory commissions be established in each vicariate and
prefecture, is discussed.

Lammeny,

11 Cf. A. DA SANT'ELIA a PIANISI, 1 tribunali ecclesiastici regionali per
le cause di nullita matrimoniale in Italia, p. 25.

12 Cf. carlon 1572, §1 of CIC 1917.
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administering the tribunals on behalf of the vicars and prefects apostolic of

Southern Africa.

The judicial power in an Italian regional tribunal, although in practice
entrusted tg its moderator, was reserved t<; all its bishops of the particular region
for collc‘agial'exercise. Accordingly, i;u théory, each bishop-had the capacity to
exercise his judicial power in the adjudication of cases for which the court was
competent. This was not the case in the Southern African tribunals where the
exercise of judicial power was reserved to the respective vicars apostolic and the
judges of each court. Moreover, the particular law of the Italian courts required
collegial action rf_or the appointment of all tribunal personnel. In addition, the
removal from léffice of "Ache officialis, judges, promotors of justice, defenders of
the bond and their substitutes could only be effected by the moderator for a grave
reason, and after consulting the bishops of the territory.13 In the Southern
African tribunals, the two vicars apostolic were alone competent for the

appointment and removal of personnel. -

That the courts in Cape Town and Johannesburg, although
“supradiocesan," were -not "regional" may, it seems, also be safely presumed from
the relevant documentation originating in the Holy See and in Southern Africa
between the years 1938 and 1970. The word "regional" does not appear in.any
communication at hand between the Holy See and the Apostolic Delegation during

this time. Rather, "the tribunals were referred to simply as "matrimonial

_ 13 Cf. 5.C. OF THE SACRAMENTS, "Normae pro exsequendis litteris
apostolicis 'Qua cura' die 8 dec. 1938 miotu proprio datis," July 10, 1940, in AAS,
32 (1940), arts. 2 and 7, pp. 304, 305.
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.tribunals.“ A rescript of the Sacred Congregation for the Propagation of %H?
Faith dated February 2, 1967, appears to support ;he bview that these cqurt; were
not "regional," since, in designating twb newly-created ecclesiastical térritories
to a matrimonial tribunal both in first and second instance, it explicitly referred

to "tribunal archidicecesis Durbanianae," and "tribunal /[..,] archidicecesis

¥

Maseruenae."14

-

In the light of the foregoing, it seems reasonable to conclude that the two
tribunals with competence for the whole territory of the Apostolic D_elegation,
while haﬁng some resemblance to the Italian courts, cannot be considered
"interdiocesan" or "regional” in the strict canonical sense of the term.l5 . These
tribunals should rather be viewed- as diocesan ones to which an extended

competence had been granted.

The juridical situation of the courts remains the same to the present.

‘Even though there was an adjustment of the territories subject to them, as well as

14 Cf. 5.C. FOR THE PROPAGATION OF THE FAITH, Rescript (Prot. N.
604/67), February 2, 1967. ~ :

15 Cf. V. BARTOCCETTI, "Annotationes ad normas pro exsequendo
decreto diei 20 dec. 1940, in Apollinaris, 15 (1942), pp. 223-22%. In his
commentary on the executory norms for the tribunals in the Philippine Islands,
Bartoccetti, involved in the establishment of the Italian, Southern African and
Philippine courts, states that the constitution of regional tribunals in the
Philippine Islands on December 20, 1940, was the first such establishment after
the Italian tribunals. The Southern African tribunals had been erected 18 months
previously. Cf. also F. ROBERTI, De processibus, I, pp. #04-416; in his discussion
on regional tribunals, no mention is made of their, establishment in Scouthern
Africa; 1. GORDON, "De tribunalibus regionalibus cum respectu ad iudicum
delectum et ad processus breviationem," in Per., 56 (1967), p. 80, and D. STAFFA,
"De tutela iudiciali administrativa i.e. de iustitia administrativa apud 3. Tribunal
Signaturae Apostolicae deque ordinatione tribun. interdioces.," in Per., 63 (1974),
pp. 176-177. Both Gordon and Staffa, when discussing the nations where regional
courts have been constituted, make no mention of Southern Africa.
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-
- I

the establishment of additional courts in 195116 and 1958,17 the nature of the

tribunals has remained unchanged.

The discussion which f-o_llows concerning the relevant law to be observed
in the constitution and organisation of these tribunals, as well as for the
determination of their competence, will treat of three principal periods in their
evolution: i. the period fron; 1939 to TgSI, ii. the period from 1951 to 1958,-and

iii. the period from 1958 to 1933.
B. The Constitution, Procedur.&s and Competence of the Tribunals
i. The Period from 1939 to 1951
a. The Constitution of the Tl.'ibunals | T

The constitution of the tribunals of first and second instance at Cape
Town and Johannesburg respectively was governed by the relevant articles of

Provida mater.18 [n terms of this Instruction, the organisation of each court was

the sole responsibility of the bishop of the place where it was situated.l®

Ve

16 Cf. 5.C FOR THE PROPAGATION OF THE FAITH, Letter to
Apostolic Delegate (Prot. N. 4319/50), March 9, 1951; ID., Letter to Apostolic
Delegate (Prot. N. 829/52), March 15, 1952. .

. 17 Cf. ID., Letters to Apostolic Delegate (Prot. N. 3449/58), September
3, 1958, September 29, 1958.

18 Cf. 5.C. OF THE SACRAMENTS, Letter (Prot. N. 426/39), July 4,
1939; APOSTOLIC DELEGATE TO SOUTHERN AFRICA, Letter to Bishop
Hennemann (Prot. N. 131/39), October 7, 1939, in appendix XX; ID., "Instruction
. regarding matrimonial cases and trials within the territory of the Delegation,"

p. L.

19 Cf. 5.C. OF THE SACRAMENTS, Instruction, "Provida mater," August
15, 1936, in AAS, 28 (1936), arts. 13-33, pp. 317-320.
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1

. 1 . -
Accordingly, the appointment of the officialis and vice-officialis (art. 14,52),

defender of the bond (art. 15, §1) and promotor of justice (art. 16, §2), was the
~ exclusive responsibility of the bishop of the respective vicariate apostolic. With
respect to the other judges, there was no need for any special appointment since
the officialis was autho;ised to designate them in rotation from among the
synodal judges (art. 14, §4). 'I'he- notary who acted as recorder in matrimonial
cases (art. 17), as well as tﬁe couriers and appar;itors' (art. 18, §1), were also
appointed by the bishbp.' . Article 19, 8§l empowere‘d the bishop -to appoint’
substitytes for the judges,'pr'omotor of justice, defénd'er of the_bond, courief and
apparitor, either at the beginning or during the course of the triél, provided that

l

the same judges heard and decided a-particular case.

(9

Although article 23, 8§l provided that the bishop could appoint auditors
either pérmanently or for a particular case, it also permitted the officialis to

make the appointment for a definite Case only.
b. The Procedures to be Observed

As far as the procedures for the Italian tribunals were concerned, article

10 of the executory norms for Italy stated that Provida mater was to be odserved

exactly, with only certain additions and amendments.20 Hence, the procedures
prescribed for the handling of matrimonial nullity cases in the Italian tribunals
were largely identical to those prescribed for the Southern African courts, and

indeed, for all diocesan matrimonial courts.2!

B

20 Cf. ID., "Normae pro exsequendis litteris apostolicis 'Qua cura' die 8
dec. 1938 motu proprio datis," July 10, 1940, in AAS, 32 (1940), p. 305. -

2] Ci. A. CARON, "Regional Tribunals," in The Jurist, 23 (1963), p. 427.
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c. The.Competenée of the Tribunals

In the letter of the Sacred Congregation of the Sacraments of July 4,
1939, it was stated that the competence of the two .tribuna!s, each in its
particular instamnce, was
1. for formal trials concerning the nullity of the matrimonial bond, and,

2. over the whole territory of the Apostolic Delegation.22

Following the constitution ofathese tribunals, the vicars and prefects

apostolic, whose territories constituted the Apostolic Delegation, forfeited the

—_—

exercise of their judicial competence Tor formal matrimonial nullity cases in their
own courts.23 However, they retained their competence for all other contentious
and criminal éases, and to this extent, their courts, where they existed, were
general in nature. {Hence, as far a‘s informal matrimonial nullity cases were
concérned, they maintained their competence in virtue of canons 1990-1992 of the

Code of Canon Law and articles 226-231 of Provida mater.2%

The letter made it clear that the Sacred Congregation of the Sacraments

alone was competent for non-consummation cases, and the Holy Office for cases

22 Cf. 5.C. OF THE SACRAMENTS, Letter (Prot. N. 426/39), July &,
1939; APOSTOLIC DELEGATE TO SOUTHERN AFRICA, Letter to Ordinaries of
the Delegation (Prot. N. 131/39), August 7, 1939.

23 Cf. APOSTOLIC DELEGATE TO SOUTHERN AFRICA, Letter to
Ordinaries of the Delegation, (Prot. N. 131/39), August 7, 1939, where the
Apostolic Delegate stated that, with the establishment of the new tribunals, "the
matrimonial tribunals existing in [7.,7 Vicariates are now dissolved, the respective
Ordinaries being supposed to submit /.7 matrimonial cases to the aforesaid
tribunals, without prejudice to the right of the Ordinary to declare the nullity of
marriage in cases mentioned in canon 1990."

24 Cf. S.C. OF THE SACRAMENTS, Instruction, "Provida mater," August
15, 1936, in AAS, 28 (1936}, arts. 226-231, pp. 358-359.
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. “
involving dissolutiomof the natural bond. The Apostolic Delegate, however, was

authorised # permit local Ordinaries to prepare each process.25

The right of direct appeal from a first instance decision to the Sacred

Roman Rota in terms of canon 1559, §1 remained intact.

ii. The Period from 1951 to 1958

“ . '

With the reorganisation of matrimonial tribunals on March 9, 1951, two
additional first instance matrimonial courts were established in Johannesburg and
Maseru.26 Until March 15, 1952, when a plan for the distribution of ecclesiastical
territories was approved, each of the three courts was competent for all formal
matrimonial nullity cases arising within the delegation.2’7 The arrangement of
March 9, 1951, however, determining the courts of second\ij:stance, remained

unaffect‘ed.
a. The Constitution of the Tribunals

Similarly, as in the case of the tribunals established in 1939, the
constitution of these courts as well as the appointment of personnel remained the

responsibility of the bishop in whose diocese the court was to be erected.

25 Cf. APOSTOLIC DELEGATE TO SOUTHERN AFRICA, Letter to
Bishop Hennemann, Vicar Apostolic of Cape Town (Prot. N. 153/40), January 5,
194]1. The Apostolic Delegate explained that his faculty for such authorisation
was "personal" and "cannot be transferred to the competency of the tribunal."

26 Ci. 5.C. FOR THE PROPAGATION OF THE FAITH, Letter to
Apostolic Delegate (Prot. N. 4319/50), March 9, 1951.

27 Cf. ID., Letter to Apostolic Delegate (Prot. N. 829/52), March 15,
1952. .

*

\
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b. The Procedures to be Observed

The procedures for the handling of formal matrimonial nullity cases

continued to be governed by Provida mater.

c. The Competence of the Tribunals

The competence of these matrimonial tribunals was for formal nullity
cases arising in the territories assigned to each court in first and second instance.
Moreover, the competence of each tribunal for the diocese in which it was
situated was universal since that tribunal, in as much as it was the local diocesan

oﬁe, was able to judge all cases not reserved to the Holy See.

ili. The Period from 1958 to 1983

With the second re-ordering of tribunals in September, 1958, five first
instance tribunals became available for formal cases of matrimonial nullity.28
Following this reorganisation, the supradiocesan jurisdiction of the Johannesburg
tribunal ceased, its place within the Pretoria ecclesiastical province being filled
by the newly-created tribunal of the Archdiocese of Pretoria. For the Durban
province, a matrimonial 'tribunal with extended competence was erected in the
Archdiocese of Durban, and for Zimbabwe as well as Bo:cswana, a matrimonial

court with extended competence was established in the Archdiocese of Harare.

28 Ci. ID., Letter.-to Apostolic Delegate (Prot. N. 3449/58), September
29, 1953.
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a. The Constitution of the Tribunals

»
~
-~

In a letter of July 2, 1959, addressed to all residential}ishops and
prefects apostolic within the Apostolic Delegation, Archbishop Celestine Damiano
stressed:

The establishment of the Regional and Appeal Courts is the
responsibility of the Ordinary of the place where such court is
situated ordinarily.~The 'Instruction’ of the S.C. of the Sacraments,
August 15th, 1936, AAS 28-313 governs procedure in this matter
[.].29 .

Accogdingly, the bishops, in whose dioceses the tribunals were situated,
were responsible for the establishment of their respective courts and the
appointment of personnel. As had been the case since 1939, the bishops and

prefects’apostolic of the territories subject to each court had no direct share in

its constitution and administration, nor in its judicial function.
b. The Competence of the Tribunals

The jurisdiction exercised_by the five tribunals coincided largely with the
territory of the five ecclesiastical provinces in Southern Africa.30 Thus, for the
first time in the evolution of the Southern African tribunals, thére is perceived
over a substantial part of the t;:rritory of the Apostolic Delegation, the identity

between 2 determined ecclesiastical province or region and the jurisdiction of a

29 Cf. APOSTOLIC DELEGATE TO SOUTHERN AFRICA, Letter to

Ordinaries of Delegation (Prot. N. 855), July 2, 1959. It appears that the use of
the term "regional” in the paragraph quoted is incorrect.

30 The competence of the Cape Town and Harare tribunals, however,
while co-extensive with their ecclesiastical provinces, also included the Vicariates

Apostolic of Windhoek and Keetmanshoop (Cape Town), and the whole of
Botswana (Harare).
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~

court established for that particular territory. The competence of these
tribunals, both with respect to the territories subject to them and to the dioceses

in which t}-wey had been erected, remained unchanged.
c. Uncertainty concerning the Nature of the Tribunals

The Apostolic Signatura in a letter of February !, 1971, requested the
then Apostolic Delegate, Archbishop John Gordon, to provide a comprehensive
report on the organisation of tribunals within the territory of the Apostolic
Delegation in Southern Africa and the Apostolic Nunciature in Lesotho.3l On the

second page of his reply of May 4, 1971, Archbishop Gordon stated that:

[...] the present-day arrangement of ecclesiastical tribunals remains
identical to what was established by the Sacred Congregation for the
Propagation of the Faith in 1958, and communicated to the most
excellent Ordinaries by this Pontifical Representation by means of
letter N. 855 of July 2, 1959, [..7.32

It appears, however, frg paragraph éd) on the third page of the reply,

that the juridical nature of the tribunals was uncertain:

It is not clear whether the existing ecclesiastical tribunals had
been established with exclusive or cumulative jurisdiction. In the
diocese of Johannesburg, for example, there is a matrimonial tribunal

i

31 Cf. SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, Letter
(Prot. N. 1254/71 V.T.), February 1, 1971.

32 Cf. APOSTOLIC DELEGATE TO SOUTHERN AFRICA, Letter (Prot.
N. 6482), May 4, 1971: " :
" [...] l'assestamento odierno dei Tribunali ecclesiastict rimane identico a quello
stabilito dalla Sacra Congregazione de Propaganda Fide nel 1958 e comunicato

agli Ecc.mi Ordinari da questa Rappresentanza Pontificia mediante la lettera N.
855 del 2 luglio 1959, [...]."
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of first instance, distinct from the one in Pretoria, the regional
. tribunal.33 ’ '

In the margin adjaceﬁt to paragraph (d), an official of the Apostdiic
atura recorded the comment "non \;é" ("this is not correct™),3%  The -
impliration of this remark was that if the Pretoria tribunal had been constituted
as a regional one, the Johannesburg court, assigned to if in virtue of the 1958
reorganisation, could not have been juridically "distinct,” nor cquld it have
exercised parallel competence with Pretoria for formal .c-;e.xséé of matrimonial

nullity.

Throughout the five page report, the Apostolic Délegate only once used

the word 'regionale," preferring to speak of ‘'tribunali ecclesiastici,”

"ecclesiastica giudiziaria," "singoli tribunali" and "tribunali matrimoniali." This

inconsistepcy seems to indicate s&ue uncertainty as to the nature of the

v
-

tribunals.

I

At the conclusion of his letter, Archbishop Gordon wrote that "more
complete information" about "the juridical arrangement” of the courts could be

obtained from the "Sacred Congregation for the Evangelization of Peoples."

33 C{. ibid., "Non e chiaro se i Tribunali matrimoniali esistenti fossero
eretti con giurisdizione privativa o cumulativa. Nella diocesi di Johannesburg, per
esempio, c'e un Tribunale matrimoniale di prima istanza distinto da quello di
Pretoria, il Tribunale regionale.

34 A photocopy of the 'original letter was obtained. directly from the
Apostolic Signatura.

<



THE NORMS FOR THE SOUTHERN AFRICAN TRIBUNALS 122

It appears from these letters that, as late as 1971, the juridical status of
the Southern African tribunals was unclear. It must, however, be borne in mind
that, since the original establishment of the courts and their reorganisation had
been effected by the Sacred Coqgregatlon of the Sacraments and the Sacred
Congregation for the Propagation of the Faith respectively, the Apostolic
Signatura may not have been fully apprised of the situation of the tribunals in
Southern Africa. It was only in 1963 that the Apostolic Signatura assumed
responsibility for the Office of Vigilance, formerly exercised by the Sacred

-

Congregation of the Sacraments.

$
-

In the documents available to us that were issued by the Apostolic

Signatura after 1970, the tribunals are referred to as “regional," yet in the

* ¥

archives of the SACBC, there is no record of any approach to the Apostolic
Signatur_a for the establishment of such courts. Besides, in a study on "Regional
Tribunals in Southern Africa," by a former secretary of the Apostolic Delegation,l
no mention is: made of any such request to the Apostolic Signatura, nor of any
document specifically erecting the tribunals as regional.35 It would seem,
however, highly unlikely “that regional  courts would- have been imposed

unilaterally.

What conclusion, then, may be deduced concerning the nature of the
tribunals between the years 1971 to 19837 _In spite of what has been widely
assumed, it would seem on the basis of the documentation available, that the

Southern African courts {excepting the ones in Zimbabwe) have never been
h ;

35 Cf. J.C. PERISSET, "Regional Tribunals in Southern Africa,"
September 10, 1974, in archives of the Apostolic Delegation to Southern Africa..
”
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constituted as "regional” ones, but have retained the "diocesan" status originally

accorded to the two inter-territorial tribunals in 1939, .

It is significant, nevertheless, that following the publication of general
norms for interdiocesan tribunals in 1970, the SACBC commonly referred to the
Southern African courts as "regional."36 It appears from the minutes both of the
plenary sessions of the conference and of the administrative board, that the
genei-al norms were considered to apply to these tribunals. Moreover, the bishops
in whose dioceses the tribunals were situated, commenced administering them in

terms of the general norms.

In the absence of any indication of their formal constitution as "regional,"

could it be argued that these inter-territorial courts, while "diocesan" in nature,

-
——

were "interdiocesan” in function, and that once general norms for "interdiocesan"
tribunals had become effective, these norms became the g.eneral law for the
Southern A¥rican courts? To admit this Qould be to concede that, with the
coming into effect of these norms, the character of the Southern African
‘tribunals automatically evolved from "diocesan" to "interdiocesan" in the full
canoni.'cal. significance of the term. Indeed, there can be no support for such-a
view, since nothing suggests that the general norms were intended to have any
more than a '"general" application, supplementing the particular law of
interdiocesan courts constituted after March, 1971. In fact, after 1971, decrees

of erection for such tribunals were less detailed, and specific reference to these

<

36 Ci. SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA,
"Normae pro Tribunalibus interdioecesanis vel regionalibus aut interregionalibus,"
December 28, 1970, in AAS, 63 (1971), pp. 486-492.

-
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norms was made in them. Any theqry, therefore, that the general norms were in
sohe way applicable to the Southérn African tribunals to justify frequent
reference to t‘hese courts as "regional,"' cannot be sustained.
d. Regional Tribunals in Zimbabwe
o
On December 11, 1973, a decree comprising eight articles was approved

for the establishment of regional tribunals in Zimbabwe.37

1. The Constitution of the Tribunals

~

In the preamble to the decree, it is stated titat the decree concerns:

[..J the constitution in Rhodesia_of regional trlbunals of first and
second instance in the diggéses of Salisbury and Gwelo, and also the
constitution of regional tribunals of second instance in the same
dioceses of Salisbury and Gwelo for handling all cases, ‘not only
matrimonial nullity cases, whether formal or informal, but also cases
of the separation of spouses as well as contentlous and criminal

cases.

Article 1 of the decree declares that the Episcopa! Conference of
Zimbabwe, after obtaining the "nihil obstat" of the Apostolic Signatura, had
decided to establish regional tribunals of first instance in the Archdiocese of

Harare and in the Diocese of Gweru.3? The tribunal of Harare was to be

37 Cf.ID., Rescript (Prot. N. 4534/73 V.T.), December 11, 1973.

38 "[...] de constituendis in Rhodesiae, Tribunalibus Reglonahbus primae
instantiae in Diocesibus Salisburiensi et Guelensi, et Tribunalibus Regionalibus
secundae instantiae eisdem in Diocesibus Salisburiensi et Guelensi ad
pertrac:tandas causas universas, scilicet non tantum causas nullitatis matrimonii,
sive formales sive summarias, sed etiam causas separanoms contugum necnon
causas contentiosas et cnmmales "

39 Cf. "Normae pro Tribunalibus," art. 2, p. 487.
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competent to define all causes -arising in the Archdiocese of Harare and the
Diocese of Mutare; the tribunal at Gweru was to have similar competence for the
-
Dioceses of Gweru, Bulawayo and Wankie. In addition, following its establishment '
on February 22, 1974, the Prefecture Apostolic of Chinhoyi, formerly part of the
Archdiocese of Harare, became subject to the jurisdiction of the first instance
tribunal at Harare.
In article II which treats of the second instance tribunals, it is provided
: . \ :
that the tribunals of first instance are to ‘function as second instance courts for
each other.*0 Thus, the Harare tribunal is competent to receive appeals and
recourses in second instance against first ins_‘cance‘ sentences of the Gweru

tribunal, and vice versa. The right of direct appeal to the Sacred Roman Rota in

second instance, however, remains unaffected.

The role of the tribunal moderator is defined in articles Il and I\}. The
moderator of the Harare tribunal is the Archbishop of Harare, while the Bishop of
Gweru fulfills that rolé in the Gweru tribunal. Each moderator governs the
tribunal in his diocese in the name of the Zimbabwe Catholic Bishops' Conference,
and to each "is attributed all the rights and duties which belong to local

Ordinaries relative to their own tribunal."4! The judges and other officers are

%0 On the question of reciprocal tribunals of appeal, cf. F. ROBERTI, De

processibus, [, p. 405: "Quoad hierarchicam ordinationem opportune cautum est ut
tribunalia appellationis numquam invicem constituerentur."

41 Ci."Normae pro Tribunalibus," art. 4, p. 488.

X

o
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appointed by the moderators who may also select personnel from among those who

have functioned in diocesan tribunals.#2

In article V, it is stipulated that in every diocese, excepting tﬁose where
the regional tribunals are situated, a judge, a promotor of justice, a defender c;f_
the bond and a notary are to be appointed as additional members of each regional
tribunal.  Such officers, while not constituting a diocesan court distinct from the
regional one, are to discharge whatever tasks are committed to them either by
the regional tribunal itself or by other ecclesias;cicé_-lf'tourts, e.g., the instruction
of matrimonial cases or the establishment of rogatory commissions. Article VI
p;escribes that these officers are to -!'>e appointed by the local bishop. However,
those appointed require the approval of the moderat_or o-f each regional court. In
as much as they are members of the regional tribhnal, these officers may be

called upon by the moderator to exercise their roles in the regional tribunal itself.

In articles V and VI, the desire of the Holy See that "sedi istruttorie" or

instructory tribunals be established in the territories subject to interdiocesan
" tribunals is apparent. These instructory tribunals are equivalent to the "branch
offices" found in certain regions of Canada. The principal task of the personnel in
such "branch offices” has been to introduce and instruct formal cases of
matrimonial nullity on behalf of the regional tribunal. The actual judging,

however, as far as possible, should take place in the seat of the tribunal. -

_ 42 Article IV of the decree, in assigning the appointment of tribunal
personnel to the moderator, departs from the usual practice of reserving to the
assembly of bishops, at least the appointment of the officialis, judggs, promotor
of justice and the defender of the bond. .
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\.‘"'.' .
Moreover, article VII states that those who form the instructory tribunal may also

act as delegates or §ubdelegates of the local bishop in handling administrative
cases involving priests, and cases concerning the- non-consummation of

marriage.43

Since the decree is silent in certain areas regarding the constitution and
organisation of the tribunals, and in so far as it specifically refers to the general
norms, these were to be considered supplementa-ry legislation, except where the
terms of the decree indicated otherwise, until the coming into force of the 1983
Code of Canon Law.%% One example where the norms did not apply concerned the
appointment of the judicial vicar, associate judges, promotor ‘of -jusﬁce and
defender of the bond. Article 5, 51 of the norms provided that such officers and
their substitutes were to be appointed by a}absolute majority of votes cast in the
assembly of bishops, while article IV of the decree authorises the moderator to
appoint all personnel independently of the assembly.%5 Nonetheless, it appears
that the .procedures for removal of the judicial vicar, judges, promc.>tor of justice,

~defender of the bond and the'i’:l' substitutes, contained in article 8,81 of the norms,

were applicable in the Zimbabwe tribunals until the new Code became effective,

43 The administrative cases of priests include those concerning the
removal or transfer of pastors. '

%% Reference is made to article & of the general norms in article III of
the decree.

45 Cf. "Normae pro Tribunalibus," art. 5, 81, p. 488; ci. infra, chapter 1V,
pp- 141-145 for an analysis of the implications of the new law for interdiocesan
tribunals established prior to the coming into force of the 1983 Code.
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since -the- decree makes no provision for their removal.#6 Thus, although the
decree excludes the role of the assembly in the appointment of these officers, the
intervention of the assembly seems to have ‘been required in their removal from

office.
2. The Procedures to be Observed

Article 1] of the general norms had stated that "in the handling of cases, ~
o .
the prescriptions of law should-be accurately observed, but with the additions and
changes stipulated below."‘*_"' Since most cases heard in ecclesiastical tribunals

\
concern matrimonial nullity, the relevant procedural law for such cases is now

contained in the 1983 Code of Canon Law. The procedures for other contentious

cases and criminal ones are also to be found in the 1983 Code.

3. The Competence of the Tribunals

— —

Since the regional tribunais were established with universal competence,
their jurisdiction included all contentious and criminal cases, not expressly
reserved to the Holy See. To the extent that the competence granted to the
reglonaj tribunals was exclusive, the local diocesan courts were rendered largely
redundant. In fact, in as much as the instructory tribunal in each diocese may be
delegated or subdelegated by the local bishop to handle those causes for which he

- remains competent, the need for a diocesan court ceases.

46 Cf. ibid., art. 8, §1, p. 489.

47 Cf. ibid., art. ll, P- 490; cf. infra, chapter vV, PPy 222-223, for the
procedures to be observed in interdiocesan courts according to the 1983 Code of
Canon Law.
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iv. The Period Commencing in 1983

Subsequent to the January/February 1983 plenary session of the SACBC, a
deﬁ_cree, approved by the conference for the reorganisation of tribunals within its

territory, was submitted to the Apostolic Signatura for definitive approval.48

a. The Decree of the Southern African Catholic Bishops' Conference
\

Primarily, the terms of the decree sought to address the defic.)iencies long
experienced in t::vo principal areas: \ _
a. it provided for a first instance tribunal for the dioceses of the Bloemfontein
ecclesiastical province (including Gaborone in Botswana) with its seat in the
Archdiocese of Bloemfontein;
b. it made provision for the constitution of a second instance "regional" t:"ibunal
to which the first instance courts in Bloemfontein and Durban could refer cases on

appeal.

The proposed decree which comprised thirteen articles was arranged in
two distinct sections: articles | to 5, and articles 6 to 13. The first section sought
to confirm, as far as possible, the arrangements made for the "regional" tribunals
in Cape Town, Pretoria and Durban in the 1958 reordering of matrimonial courts,
and also to extend their competence to universal causes. However, sin'ce,the
tribunals established in '1958 were, in fact, diocesan with extended territorfg]
competence, and not regional, the decree in seeking to confirm their existing

status so as to incorporate them as "regional” into a single document with the

A3

43 Cf. SACBC, Minutes of plenary session (Resolution 1.4), 1.18. B.M.2,
February 2, 1983. =
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proposed Bloemfontein regional court, would fail in its objective. That decree, in
simply affii'ming the existing nature of the tribunals could not constitute them

"regional."

The second section of the decree concerned the constitution of a first
instance regional tribunal . in Bloemf.ontein. Article 6 provided that the
Archbishop of Bloemfontein was to be the moderator of the court, and that in this
capacity, he would govern the court in the name of the assembly of the Ordinaries

of the Bloemfontein province, "uxta Art. &% Normarum pro_Tribunalium

Regionalium Erectione.” To the moderator, article 6 attributed "all the rights and

duties which local Ordinaries have with respect to their own tribunals."49

Article 7 of the decree prescribed that judges as well as other tribunal
officers, i.e., the judicial vicar, associate judicial vicars, if any, associate judges,
the promotor of justice, the defender of the bond, notaries, as well as their

substitutes, were to be selected ("deligantur") in the assembl of the Ordinaries of
deligantur Y

the province.

There was no mention in the decree of any specific procedures for the
removal of personnel, as had been the case in article 8, 81 of the general norms
and also in the particular law available to us of courts established prior to the
general norms. In so far as the decree was silent on this point, and since it
explicitly referred to the general norms, it would seem that the procedures

prescribed in article 8 of those norms were 1o be applied in the dismissal of

49 Cf. "Normae pro Tribunalibus," art. 4, p. 4388.
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personnel. Thus, the removal of at least- the -judicial vicar, associate judges,
. A . .
promotor of justice, defender of the bond and their substitutes was to be reserved

-
to the assembly.

As had been the case with the tribunals in Zimbabwe, article-S of the
Bloemfontein décree stipulated that, with the exception of the Archdiocese of
Bloemifontein, an instructery_tribunal was to be constituted in évery .Eiioce‘se of.
the region. Article 9 stated that the officers who wouid form such a court were
to be appoint'ed by the local bishop, but unlike the case in Zimbabwe where the
moderator ‘'was authorised to a;prc;ve those. designated, the” approval of the

assembly of the Bloemfontein province was required.

In article 10 which corrésponds to article VII of the Zimbabwe decree, it
was stated that those who constituted an instructory tribunal were able, as
delegates or subdelegates of the local bishop, to deal with administrative cases
involving priests, as well as cases of non-consummation of marriage.'. Article 11
of the decree was a particularisation of g:ahon 152 of the 1983 Code on
incompatible offices. It provided that officers who had exercised a role in the
Bloemfontein tribunal could, upon. the termination of that office, undertake the
representation of clients, i.e., as advocates or procura,tors,-on condition-that such

. —
officers had not been formerly involved in those casedwas judge, promotor of

justice, defender of the bond or notary, in the same court.

. ) =
" Provision was made in article 12 for the selection of judges and o'%er
officers for thg second instance court at Cape Town. Such officers were to be
chosen in the Eegio_nal assembly of the Cape‘ Town province; those who had served

[+
in diocesan courts in any capacity were eligible for appeintment.
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b. Observations on the Decree -

It seems that the proposed decree fails to respond to the‘ basic
requirements of t_hg 1983 Code of Canon Law for the establishment ofk regional
tribunals.  In its present form, the decree labours under a number of
disadvantages:

a. it fails to clarify the faét that all of the Southern Afri'ca;n tribunals are
indeed regional tribunals and not diocesan ones with extended competence;

b. it introduces a dual system of tribunals into Southern Africa by affirming in
its first section the status of the established courts, and by constituting in its
second section a new court with its own particular law;

C. it provides for dual appointments in the Bloemifontein tribunal so that
officers could be appointed to more than one court, but makes no such provision
for the other three tribunals;

d. it provides for the establishment of instructory tribunals within the
Bloemiontein province, but makes no similar provision for. fhe territories of the
other tribunals;

e. it constitutes each tribunal, except the Bloemfontein one, in first and second
. instance;

f. it fails to reflect the flexibility of canon 1423, §1, by continuing to create a
necessary juridical li]?}-( between the offié:e of moderator and the diocese in which
the tribunal is situated; |

g. it makes.no reference to the diocesan tribunals in the dioceses of

Johannesburg and Manzini, especially with respect to their appeal courts; it would
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-

make for a more complete picture were all the dioceses, vicariates, etc., provided

for in the one document.

These observations which were conveyed to the President of the SACBC,
were discussed in a meeting of the administrative board, May 1-3, 1984.90 It was
resolved that the decree awaiti'ng the approval of the A;.aostolic Signatura be
withdrawn, and that a new decrge reflecting the requirements of the new Code,
be prepared for approval at the extfaordinary plenary session of the conference to

be held in September, 1984,

The provisions of this decree for the establishment of interdiocesan
tribunals in Southern Africa are discussed in chapter VI of this study, which treats

of the application of the 1983 Code of Canon Law to the Southern African courts.
. The Johannesburg Diocesan 'lfnbtmal

With the reorganisation of matrimonial tribunals in 1958, the extended
territorial competence of the Johannesburg tribunal was terminated.’! In virtue
of this reorganisation, formal matrimonial nullity cases arising in the Diocese of
Johannesburg were assigned to the newly-created tribunals in Pretoria and Durban
in first and second instance respectively. It is not clear to what extent the
Diocese of Johannesburg: ever submitted such cases to the Pretoria tribunal, or

whether the Johannesburg tribunal simply continued handling such cases in first

50 Cf. SACBC ADMINISTRATIVE BOARD, Minutes, 1.19. B.M.2, May |-
3, 1984,

. 51 Ci. S.C. FOR THE PROPAGATION OF THE FAITH, Letter (Prot. N.
3449/58), September 29, 1958,
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instance.’Z What is certain, however, is that for a considerable number of years
the Johannesburg tribunal, in its handling of formal cases of matrimonial nullity,

-

has acted independently in first instance.?3

In as much as the Diocese of Johannesburg had been placed under the
jurisdiction of the Pretoria court, an indult would have been required for it to
withdraw from that court and regain its own competence for formal matrimonial
cases. Although such an indult has not been discovered, this does not necessarily
mean that one was not granted.’% Yet, in the absence of any authorisation by the
Holy See, it would appear that the Johannesburg tribunal has been defining these .
cases without the required judicial competence. It seems, however, that the
. Apost;:lic Signatura views this apparently anomalous situation as legitimate. In a

rescript dated August 27, 1980, authorising a temporary faculty to substitute the

regular appeal court of the Johannesburg tribunal, the Apostolic Signatura refers

3

.

52 It has been difficult to obtain details concerning the functionijg\o,f the
Johannesburg court, subsequent to the establishment of the Pretoria mag\i;ndnial
tribunal as court of first instance for cases arising in Johannesburg. In a¥ much
as the officialis at that time is deceased, it has not been possible to secure direct
information. Cf. supra, chapter I, footnote 62, for comments of the judicial vicar
of the Pretoria tribunal. ) :

53 It is significant that in the comments of the Johannesburg court on the
report of the meeting on matrimonial tribunals of July 18, 1972, it was asserted
that the inter-territorial and diocesan tribunals were equally competent for
formal matrimonial nullity cases. The same assertion had been made by the
officialis of the Johannesburg tribunal at the meeting of July 18, 1972. Cf. supra,
footnote 33, where it appears that in May, 1971, the Apostolic Delegate was -
uncertain whether the jurisdiction of the intergterritorial courts was exclusive or
cumulative, ’ )

~ 4% Cf. 5.C. FOR THE PROPAGATION OF THE FAITH, Letter (Prot. N.
!4989//83), March 30, 1984, which indicates that no such indult was granted by this
Congregation. It has also been ascertained that there is no record of such a grant
in the archives of the S.C. of the Sacraments. :
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explicitly to the metropolitan tribunal of the Archdiocese of Pretoria as that
regular tribunal:
Having considered the urgent request - forwarded here by the

Apostolic Delegate in Southern Africa - in which the Most Excellent

Bishop of Johannesburg asks that, for a time, it be possible for

appeals to be made from the diocesan tribunal to the Durban regional
tribunal rather than to the Pretoria metropolitan tribunal; /..J.

Since its status as a diocesan tribunal is to continue, no reference was

[

made to the Johannesburg tribunal in the proposed decree. 6

Conclusion

The caseload in the Southern African matrimonial courts, particularly
those in South Africa, has increased considerably over the last ten years and rr;uch
pressure placed upon tribunal personnel. These factors, as well as the breakdown
of certain provisions of the 1958 reorganisation of tribunals, necessitated an
extensive reform of court structures. This was partially accomplished in 1973
when regional tribunals were constituted in Zimbabwe. However, following the

erection of those courts, the diocese of Gaborone, previously subject to the inter-

55 Cf. SUPREME TRIBUNAL OF THE APQSTOLIC SIGNATURA,
Rescript (Prot. N. 12528/80), August 27, 1980: "Visa instantia - huc transmissa
per Delegatum Apostolicum in Africa Meridionali - qua Exc.mus Episcopus
Joannesburgensis petit ut, ad aliquod tempus ab eiusdem Foro appellari possunt ad
Tribunal Regionale Durbanianum’ potius quam ad Tribunal Metropolitanum
Praetoriense; [...]."

‘\:‘5 .

56 In view of the uncertainty \surrounding the Johannesburg ‘tribunal,
however, it would seem prudent to make reference to the tribunal as diocesan in
the decree. The same applies to the tribunal at Manzini. This would ensure that
all the territories of the SACBC are included in a single document, and that

provision is made for an appeal court for cases handled in the first- instance
tribunals at Johannesburg and Manzini.

-
(
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territorial tribunal at Harare, was left without a first instance court. Moreover,
with the non-functioning in both instances of the tribunal at Maseru, the dioceses
of the Bloemfontein province had no tribunal of first instance, and the Durban
first instance court was without an appéal court. To remedy these shortcomings,
the SACBC resolved to establish a regional tribunal in the Bloemiontein province,
and to extend "regional" status with universal competence to the existing diocesan
courts. To this end, after having withdrawn an earlier decree, the SACBC
approved a new decree _\.Nhich was confirmed by the Apostolic, Signatura on

October 25, 1984,

Once these tribL;nals have been constituted, the shared responsibilit): of
the bishops of each provincial assembly, both with regard to the supply of '
personnel and financial assistance for their interdiocesan court, will greatly
contribute to the smooth and efficient fuﬁctloning of the tribunals. Without
doubt, the considerable potential of these proposed structures, not only with
respect to the establishrr_)em: of instructory courts in each diocese subject to the
'tribunal,-but also for the more expeditious handling of cases, will be fully utilised

in future years.




CHAPTER IV
INTERDIOCESAN TRIBUNALS ACCORDING TO THE 1983 CODE

Book VII of the 1983 Code of Canon Law provides the legislation which
regulates two specific kinds of procedﬁres in the Church, namely judiciall and
administrative ones.2 When compared with the corresponding Book of the 1917
Code, Book VII is considerably reduced with respect to the number of canons.
While Book IV of the 1917 Code contained 643 canons, Book VII now contains only

353 canons,

The reduction in the number of canons, therefore, indicates that the new
law on procedures has been somewhat simplified, although with regard to the
matrimonial nullity process, the Church's concern for safeguarding the integrity
of the matrimonial bond has in no way been diminished. Many of the procedures
that were prescribed for marriage nullity trials in the 1917 Code have indeed been
streamlined and greater emphasis placed upon the more gxpéditioushaﬁdling of

such cases.3

~ 1 Ci. canons 1400-173].
2 Cf. canons 1732-1752.

3 The new Code reflects the norms of the Motu Proprio, "Causas
matrimoniales," March 28, 1971, in AAS, 63 (1971), pp. 441-546. The motu proprio
extended the sources of compentency (art. IV,81,c), empowered an episcopal
conference 1o permit the constitution of a panel of two clerics and one lay man in
both instances where a panel of three clerics could not be formed (art. V,81), and
where such a panel could not be formed even by the addition of a lay man, to
permit the appointment of a cleric as sole judge, but only in first instance and in
individual cases (art. V,§2). ' The motu proprio also authorised the ratification of a

:
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A. The Spirit and Implications of the New Law for Interdiocesan Tribunals
i. The Spirit Underlying the New Law

To appreciate the factors that influenced the formulation of the new law
for interdiocesan courts, it is necessary to consider certain directive principles

which were to assist in the revision of procedural law.

4

At the instigation of the Pontifical Commission for the Revision of éhe
Code of Canon Law, a study of the decrees of the Second Vatican Council and the
general principles of law was undertaken at the conclusion of the Council with the
collaboration of theologians and canonists.% Certain principles that could direct
the revision process resulted from the study and were presented to the Synod of

Bishops for approval.?

During its first meeting on September 30 and October 4, 1967, the Synod
of Bishops approved ten principles which were to guide the members of the Code
Commission in the task of revision. Two of these principles directly concern this
study, and treat respectively of subsidiarity and the territorial arrangement of the

e

Church.®

first instance decision by.decree under certain circumstances (art. VIII,§3), and
extended the summary process to include all Jdiriment .impediments, as well as
defect of canonical form and defect of valid mandate on the part of the proxy
(art. IX).

4 Cf. R.G. CUNNINGHAM, "The Principles Guiding the Revision of the
Code of Canon Law," in The Jurist, 30 (1970), Pp. 447-455.

. 5 Cf. PONTIFICAL COMMISSION FOR THE :REVISI,ON OF THE CODE
OF CANON LAW, Communicationes, | (1969), pp. 77-85.

6 Cf. ibid., art. 5, p. 80 and art. 8, pa, 84,

[ -

¥
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In a synthesis of the ten principles, prepared by the "coetus studiorum de

processibus" of the Commission, certain innovations to be introduced into the
procedural law of the revised Code were enumerated.” Two areas are of special
interest, the first, concerning regional tribunals, and the other, the application of
the principle of subsidiarity. With respect to article 11 of the synthesis on

regional tribunals, the following was affirmed: _‘

-

Episcopal Conferences have been able to establish Regional
Tribunals, not only to handle cases of nullity of marriage, but also all
cases not reserved in first and second instance; each tribunal was to
be assigned an appropriate territory. '

Conferences of Bishops are to determine where these tribunals
are to be situated, and are to appoint their officers.

This provision extends to the entire world, and there have been
evident benefits which, over thepast decades, have been ﬁ‘ted bg the
many nations whi@ had previously established regional tribunals.

On the application of the principle of subsidiarity, article 13 stated:

\
Decentralization (as it is referred to), is to be understood in a
dual sense:

a) by Judicial Statutes, which must be promulgated by an
Episcopal Conference, in which will be determined the arrangement
of the tribunals, their location, the procedures concerning the

\

7 Cf. Communicationes, 2 (1970), pp. 181-194.

8 Cif. ibid., p. 184:"11. ‘Tribunalia Regionalia, non solum ad causas
nullitatis matrimonii, sed ad omnes causas non reservatas in primo et altero gradu
pertractandas, Constituere poterunt Conferentiae Episcopales, assignata cuilibet
tribunali opportuna circumscriptione. ' :

"Conferentiae Episcoporum erit sedes horum tribunalium determinare et
officiales constituere. ‘ ' '

"Per hanc provisionem extenduntur ubique, et quoad omnia - negotia
ludiciaria, indubia beneficia quae, hisce novissimis decenniis, ex regionalibus foris.
nonnullis nationibus provenerunt." ' :

/
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dppointment of officers and their reimbursement, the admission of
- advocates and their remuneration, as well as the assistance the
dioceses will provide with respect to personnel and finances;

b) by Directories, defined by the Conference, in which all
matters not decided by the Code and left to particular law, as well as
practical arrangements for the operation of tribunals, are
determined.? *\

The substance of these two articles was clearly reflected in thi Schema

canonum de modo procedendi pro tutela iurium seu de processibus, published on

November 3, 1976, as well as in the Schemata of the Code of Canon Law of 1980/_\/

and 1982, and finally, in the 1983 Code of Canon Law.l0

AN

. With respect to the application of the principle of subsi;liarity, not only
. does thé new Code make provision for several bishops to decide upon the
establishment of interdiocesan courts, but a!so.z;\uthor\ises them to determine the

practical arrangement of such courts, and the types of cases for which ‘t';\e courts

will be competent. The role of the Apostolic Signatura, as has. been noted, and as

will be seen in this chapter, is not Qrily concerned with the actual

establishment of the tribunals, but rather with the confirmation of the decree

—

—— -

9 Cf. ibid.,, p. 185:"13. Decentralizatio (quae dicitur) dupliciter
habebitur: .
) a) per Statuta iudiciaria, a Conferentia Episcopali promulganda in
quibus ordinatio tribunalium, eorum sedes, procedura quoad nominationem
officialium, eorum retributionem, admissio advocatorum, eorum emolumenta,
concursus diocecesium circa personas et oeconomica subsidia, determinabuntur;

"b) per Directoria, in quibus omnia quae a Codice indeterminata
relinquuntur, quae demandantur statuenda a iure particulari et practicus ordo
agendi (regolamento) tribunalium, definientur a Conferentia.” ..

10 Cf. ID., Schema canonum de modo procedendi pro tutela iurium seu de
processibus, p. VII. Art. 6 of "Nonnullae praecipuae immutationes” indicates that
the principle concerning regional tribunals had been incorporated in ¢anons 22 and
40 of the Schema, now respectively canons 1423 and 1439 of CIC 1983.

—
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prepared by the bishops. Indeed, the principle of subsidiarity may also be
reflected at the immediate level, since the assembly may agree to grant greater
autonomy to the moderator by committing to him the appointment and removal of
personnel, either by including such a provision in the decree or by delegating this

function to him as a special mandate.
ii) The Implications of the New Law

A factor that should be borne in mind at the outset of this analysis of the

" new law for interdiocesan tribunals is that the norms, provided in the 1983 Code

of Canon Law for the constitution and organisation of such tribunals, ar

supradiocesan courts.

Indeed, the norms for interdiocesan courts in the new Code are highly
innovative and, to this extent, largely replace thé. particular executory norms
granted for all interdiocesan courts by the various dicasteries of the Holy See
over the last forty-five gears. In addition, the general norms of the Apostolic
Signatura, which had constituteg the basis for the establishment"_and functioning
of such tribunals from 1971 until the coming into force of the new Code, have also

/
lost much of their juridical force. Most of the provisions contained in the twenty-

two articles of those norms have been modified by. the new discipline for

interdiocesan courts, and, accordingly, such provisions are no longer applicable.
v

Canon 1402, the third canon of Book VII, states that "all tribunals of the

Church are governed by the canons which follow, w1thout prejudice to the norms

of the tribunals of the Holy See." However, with respect to the former law, canoh

o
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6 sanctions the abrogation not only of the 1917 Code, but also of "other laws,
whether universal or particular, which are contrary to the provisions of this Code,
unless it is otherwise expressly provided in réspect of particular laws" (§1,2°).

Moreover, also abrogated are "any other universal disciplinary laws concerning

matters whicl; are integrally reordered by this Code™ (§1,4°).

When considerirxg the extensive innovations with respect to interdiocesan
tribunals as reflected in Book VII, it is épparent that the 1983 Code has ihtegrally.
reordered the law relating to such courts. Accordingly, contrary n.orms, both
gpneral and particular, formulated under the fﬁrmer law, -must be held to have
lost their preceptive force. It thus appears from a construction of canons 6 and
1402 that, unless the particular law of interdiocesan tribunals expressly provided-
otherwise, or\:had been granted after November 27, 1983, all interdiocesan
tribunals are to be governed solely by the provisions of the Code'of Canon Law.
This general principle is reinforced by canon 1423,81 on the éstablishment of

interdiocesan courts, which, with respect to the procedural norms, seems to

equate diocesan and interdiocesan courts:

With the approval of the Apostolic See, several diocesan Bishops
can agree to establish one tribunal of first instance in their dioceses,
in place of the diocesan tribunals mentioned in canons [419-1421. In
this case, the group of Bishops, or a Bishop designated by them, has
all the powers which the diocesan Bishop has for his tribunal.!! .

11 Canon [423,81: "Plures dicecesani Episcopi, probante sede Apostolica,
possunt concordes, in locum tribunalium dioecesanorum de quibus in cann. 1419-
1421, unicum constituere in suis dioecesibus tribunal primae instantiae; quo in
casu ipsorum Episcoporum -coetui vel Episcopo ab eisdem designato omnes
competunt potestates, quas Episcopus dioecesanus habet circa suum tribunal."” Al
canons refer to the 1983 Code of Canon Law, unless otherwise stated.
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e

Although the terms of the new law have largely replaced both the general
and particular executory norms granted by the Holy See prior to the coming into
-force of the new Code, it nevertheless appears that the spirit of certain
provisions, formerly applicable to interdiocesan courts, should still be observed
since these provisions stressed the joint responsibility of all the bishops and the

quasi-collegial nature ofethe courts.

One such area is the appointment of personnel, previously reserved to the
majorit_y vote of the assembly, except where something else had been provided in
the particular law. Special procedures for the appointment of offigers in
interdiocesan courts are not specifically mentioned in the new law. However, if

2
one were to draw a parallel between what C. Zaggia maintains with respect to the
intervention of the assembly in the formulation of particular norms to determine
tribunal finances, a task now entrusted to the moderator by canon 1649, an
argument could also be made for the continued involvement of the assembly in the
appointment of personnel.l2 The necessary intervention of the assembly in the
appointmént of tribunal officers should thus be regarded as a condition for
appointment, unless this task is directly committed to the moderator by particular'

law, or spec‘ifica.ll)./ delegated to him by the assembly. Even in the absence of any -
direct provision in the new ‘canons for the involvement of the assembly in this
area, it would seem to be breaklng— with juridical tradition to exclude its role

altogether.

-

12 Cf. C. ZAGGIA, "I tribunal} interdioéesani o regionali nella vita della
Chiesa," in Dilexit iustitiam: studia in_honorem Aurelii Card. Sabattani, ed. Z.
Grocholewski and V. Carcel Orti, p. 148; ¢f. also infra, pp. 156-158.

L]
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Indeed, canon 6,52 supports this view in so far as it provides that "to the
extent that the canons of this Code repeat the former law, they are to be assessed
also in the light of canonical tradition." While according greater security of
tenure to tribunal officers, the new canons regarding the appointment of
personnel largely repeat the former law. To this extent, it appears that the
canonical tradition for the appointment of officers in interdiocesan courts,
involving the intervention of the assembly, is to be observed; the spirit of the
prescriptions of article 5 of the general norms, although the norms are no longer
generally in force, should be followed. Certainly, the Holy See seems to stress
the continued role of the assembly in -such procedures, for in the decree
establishing an interdiocesan court of appeal in Detroit in the United States of

America, article 7 states:

The judicial vicar, judges and the other officers of this second
instance tribunal are selected by the diocesan bishops of the
abovementioned territories by means of a vote. Those who obtain a
majority of votes are considered elected.!3
The same pr:inciple applies with respect to the removal of personnel in

interdiocesan courts. Accordingly, in tribunals established prior to Novembef??,
1983, the intervention of the assembly is also called for in the removal of tribunal
officers, unless something else had been provided in the particular law of the

court. It would thus seem that the.provisions of article 8 of the general norms,

although abrogated as such, should be observed, since they provide clear operating

I

13 Ci. Decree, "The Establishment of an Ecclesiastical Court of Appeal
far the Ecclesiastical Province of Detroit," effective November 28, 1983, art. 7:
"Vicarius ludicialis, ludices et alii huius Tribunal® Secundae Instantiae ministri ab
Episcopis diocesesanis circumscriptionum supranominatarum per suffragium

- eliguntur. Electi habentur qui maiorem suffragiorum partem obtinterint. /5..7."

L
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principles. Moreover, with regard to courts established after the coming into’

effect of the new Code, the prescriptions of article 8 should also be followed, but
only where'no specific procedures for removal had been included in the decree of
erection. .
; ) e
Having very briefly examined the structure of Bdok VII of the 1983 Code,

together with the factors that motivated the orientation of the new canons and

the practical implications,. of the new law, the establishment of diocesan and
5 :

interdiocesan tribunals will now be discussed.

/ .
° B. Diocesan and Interdiocesan Tribynals

The ordinary tribunal for the adjudication of matrimonial nullity trials is,
Y _/, ) .
and has been, the diocesan tribunal. Never/theless, the new Code provides for the

eStablishment of interdiocesan courts. One consequence of this is the partial
dioced op has jurisdiction for all criminal and contentious cases arising
within his" didtese, excepting those which have been exempted by law.l% Where

i
an interdioc€san tribunal has been established for a number of dioceses in a

‘¥
parncular territory, the right of each b1shoko decide cases for which the
.—J \h
interdiocesan tribunal is now competent has been suspended; enceforth the right

1s' to be exercised "colleglally" in the common assembly of the bishops of that
—

terr1tory 15 Thus, followmg the constitution of a common court, the bxshops

™
~ N

15 Cf. F. ROBERTI, De processibus, I, p. 405,

14 Ci. canon4419,81. /

dérogation f? m a fundamentallprinciple of judicial combe}e’nce, ngmely, that the

-
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whose dioceses constitute the territory forfeit the individual exercise of their

-

judicial power, at least over formal matrimonial cases where the tribunal is
special in nature, and over all contentious and crimipdl cd¢es when it is general in
/ ! :
o~ *
1

nature.
i. The Establishment of a Diocesan Tribunal

Canon 1419,51 states the general principle that in every diocese and for
all cases not expressly excepted by law, the diocesan bishop is the judge of first
instance; he may eieé:t to exercise his judicial functton either personally or
through others appointied by him.1é Thus, the sole judge in Canon Law is nato iure

the diocesan bishop. 17

However, while the bishop is in fact the primary judge in his diocese, the
law strongly recommends that this office be performed through others.l® In all
cases wheré he is not bound to-administer justice in person, the bishop should be
represented by his judicial vicar, whose offis:e entails ordinary vicarious
jurisdiction. The judicial ;ricar, therefore, acts in the name of the bishop and_
fulfills on his behalf the function of sole judge and, sometimes, presiding judge of

-

e~

16 Canon 1419,5: "In unaquague dioecesi et pro omnibus causi¥ iure
expresse non exceptis, iudex primae instantiae est Episcopus dioecesanés, _qui
iudicialem potestatem exercere potest per se ipse vel per alios, secundum canones
qui sequuntur.”

"

17 Cf. F. DELLA ROCCA, Canonical Procedure: Philosophical-Juridic
Study of Book 1V of theLCode of Canon Law, p. 90. : ‘

18 Although canon 1578 of CIC 1917 is not repeated in the 1983 Code,
the fundamental principle, reaffirmed by the S.C. OF THE SACRAMENTS in the
Instruction, "Provida mater," August 15, 1936, in AAS, 28 (1936), art, 14,83, p.
317, must be viewed as constant. :
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the collegiate tribunal. Since the judicial vicar constitutes one court with the
bishop, there can be no appeal from the judicial vicar to the bishop of the

diocese. !9

With the 1983 Code of Canon Law, there remains open to every diocesan
bishop, provided the matter has not already been decided by his predecessor, the
option either of constituting within his own diocese an ordinary tribunal of first
instance, or of joining with a number of other bishops in petitioning the Holy See
for the establishment of interdiocesan courts of first and second instance. Such
common tribunals, when established, enjoy judicial competence in the territory of |

the bishops concerned.

’

ii. The Establishment of Interdiocesan Tribunals

‘Canon 1423 introduces a far-reaching innovation into the establishment
and organisation of interdiocesan tribunals.20 This canon states in §1 that, with
the approval of the Holy See, several diocesan bishéps may agree to establish for
their dic-)ceses, a single court of first instance in place of their ordinary diocesan

courts established in virtue of canon 1419.2] The canon provides that where a

-

. ’
19 Canon 1420,82: "Vicarius iudicialis unum constituit tribunal cum
Episcopo, sed nequit iudicare causas quas Episcopus sibi reservat."

20 Canon 423,51 reflects a-juridical option that has existed with respect
1o ecclesiastical courts since the establishment of interdiocesan tribunals in 1938.
While introducing a far-reaching innovation, the canon largely restates what had
been provided in articles | and & of "Normae pro Tribunalibus,” in AAS, 63 (1971),
pp. 486 and 488 respectively. -

21 Art. 2,83 of "Normae pro Tribunalibus® had prescribed that where
interdiocesan courts in the strict sense were to be established, the decision of the
bishops concerned was to be unanimous, and that where regional courts were
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’

group of bishops has constituted an interdiocesan tribunal, the assembly of
-~
bishops, or a bishop designated by it, enjoys in respect of that tribunal, all the

powers which a diocesan bishop has for his own court,22
a. The Intervention of the Holy See

Article 1,8] of the general norms had prescribed a dual intervention of the
"Holy 'See in the establisﬁment of interdiocesan courts, namely, the necessity on
the part of the bishops concerned of obtaining a prior "nihil oi_:bstat" and the need
for d::-:flnitive approval of the decree of erection. With respect to the new law,
however, canons 1423 and 1439, on the establishmer‘ut of first and second instance

tribunals respectively, merely prescribe that the courts be established "probante
P Y probanie

Sede Apostolica." In the context of these canons, it could be argued that the

phrase refers exclusively to the approval of the decree.

The formula "probante Q;postolica" is less explicit than what was

provided in the general norms which had prescribed that the decree of erection

involved, the decision of the episcopal conference was to be approved by at least
& two-thirds majority; the provisions of the 1983 Code are essentially identical.
Canon 1423,8] requires unanimity in the case of the erection of interdiocesan
tribunals of first instance. However, canon 455,82, which provides that for
validity, general decrees of an episcopal conference must be approved by a two-
thirds majority of those with a deliberate vote, is applicable to decrees of
erection for regional or provincial courts as well as for appeal tribunals where the
involvement of the entire episcopal conference is required (canon 1439,81). Ci. C.
ZAGGIA, loc. cit., pflag.

22 Henceforth, whenever the bishop designated to direct the tribunal is
referred to, the assembly of bishops is also to be understood, and where diocesan
‘bishops are mentioned, those equivalent in law according to canon 381,82, are to
be understood as well.
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-would "not have force except after approval by the Holy See."23 The Roman
approval, therefore, was a necessary element for the validity of the act.
Furthermore, canon #55,§2 of the 1983 Code establishes that general decrees of
an episcopal conference "do not oblige untiI’ they have been reviewed by the
Apostolic See and lawfully promulgated.” \It would thus seem possible to deduce
logically that, with respect to tribunals o.f appea! established by an episcopal
-~ conference according to canon 1439, the approval of the Holy See must be

—_

considered as necessary before the decree can be implemented.

The same cannot be affirmed with as much certainty for decrees of
erection /{or interdiocesan courts of first instance, arising from the voluntary

agreement of several diocesan bishops ("plures dicecesani Episcopi") according to

canon 1423,81. The reasons for this are threefold: 1) the phrase "probante Sede

Apostolica" does not expressly indicate an invalidating norm, 2) the bishops in
such a case are acting in virtue of_ their office, and 3) the general principles in
canons 14 and I8 provide that "laws, even invalidating and incapaci‘tating ones, do
not oblige when there is a doubt of law," and "laws which [..] restrict the free

‘éxercise of rights [...J are to be interpreted strictly,"2%

What, then, would be the situation where the several diocesan bishops

referred to above, in fact constitute the episcopal conference as is the case with

23 Cf. "Normae pro Tribunalibus," art. 1,§1:"Si erectio fiat petentibus
Episcopis, oportet ut Episcopi quorum interest, petito et accepto "nihil obstat"
Supremi Tribunalis Signaturae Apostolicae, decretum erectionis ferant, quod
tamen vim non habebit nisi post Sanctae Sedis approbationem.”

. 74 Cf. C. ZAGGIA, loc. cit., p."l44; F.J. URRUTIA, De normis
generalibus, adnotationes in Codicem: Liber I, pp. 17, 19-20. .
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the decree of erection for the Southern African courts? Since that decree
provides for the erection of both first and second instance courts, it follows that

the approval of the decision is required before the decree can be implemented.25

b. The gnation of a Moderator

what had been provide nocms for interdiocesan
tribunals. ccording to that article, an interdiocesan court was subject to the
autH_ority of the bishop of the place where the court had its seat, or, if that see
were vacant, of the senior bishop of the respective territorial circuit. That
bishop, as moderator of the tribunal,26 governed it in the name of the bishops for

whose territory it was constituted, and to him alone belonged all the rights and

duties of local Ordinaries relative to their own tribunal. 2’

P

25 Cf. C. ZAGGIA, loc. cit., p. 144

26 Although the new law omits the term "moderator” when treating of
the bishop who takes charge of the interdiocesan tribunal, the use of the word is
justified for it appears in all the decrees and norms for such tribunals since their
introduction. The word was also used frequently in "Normae pro Tribunalibus."
The use of "moderari" in canon 1649,51, in reference to a bishop in his own
tribunal, applies equally to diocesan and interdiocesan courts.

27 Cif. "Normae pro Tribunalibus,” art. &4, p. 488:  "Tribunal
interdioecesanum, regionale, interregionale subest auctoritati Episcopi Dicecesani
loci in}quo situm est, vel, si sedes episcopalis vacet, Episcopi senioris respectivae
circumscriptionis. Qui Episcopus, utpote Moderator Tribunalis, idem regit nomine
omnium Episcoporum pro quorum territorio est constitutum, eique omnia iura et
officia attribuuntur quae Ordinariis locorum circa proprium tribunal competunt ad
normam sacrorum canonum,.necnon ad causas nullitatis matrimonii quod attinet,
ad normam Instructionis Sacrae Congregationis de disciplina Sacramentorum,
Provida Mater, diei 15 augusti 1936, nisi aliud peculiariter cautum sit, vel
subiecta materia aperte exigat."
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The provision in article # for the senior bishop to assume control of the
court on behalf of the assembly, in the event Qf a vacancy in the see where the
court was situated, appears to have been the forerunner of the prescription in

canon 1423,51, which authorises the assembly to appoint any bishop of the

territory to direct the court. Hence, the diocese of the bishop designated could

well be far distant from the seat of the tribunal. Indeed, there seems to be
nothing in the canon to prevent the assembly from appointing an auxiliary or

coadjutor bishop of the territory to the moderatorship. &~ .

For all practical purposes, once the court has been established and the

officers appwinted, there is little, apart from his involvement in tribunal finances
and the overall supervision of personnel, that should require the direct attention
of the moderator.28 Consequently, no great difficulty would be gxperienceci if
the see of the bishop selected as moderator were located at some distance from
the seat of the court. The judicial vicar, appointed either by the assembly or by

the moderator, depending upon the terms of the decree, would, in effect, manage

. the affairs of the tribunal and, be responsible for its efficient functioning. Thus,

N

\ .

for example, if the Bishop of Oudtshoorn were designated moderator of the Cape
Town regional tribunal, notwithstanding that Oudtshoorn is' five hundred
kilometres from its ségat, the everyday affairs of the court would be adequately

provided for.

28 Gf. canon 1649,51, on the establishment of norms for judicial! «

expenses, free legal aid, reduced expenses, etc.
. 3 ‘

&
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AN
.c. The Authority of the Assembly

Ed

As already mentioned, canon 1423,6] authorises the assembly, as a body,
to take charge of the tribunal. In such cases, the assembly of bishops collectively
enjoys all the powers which a diocesai'l bishop has for his own court. Where the
- assembly has assumed responsibility for the tribunal directly, the role of the
judicial vicar as the officer entrusted with the‘.practical administration of the
+ court achieves greater prominence, since in the absence of a moderator, there is
no single authority over the tribunal, but rather the equivalent of a collegial body.
For this reason, the judicial vicar, as in the case where the moderator resides at
some distance from the seat of the tribunal, should also be granted, in addition to

all the rights and powers attributed to his office in the Code,'special mandates

enabling him to perform specific functions which the common law does not assign

to him. Such mandates would lead to the more efficient functioning of the court,

and consequently, to the more expeditious handling of cases.29
d. The Responsibility of All the Bishops Concerned

In addition, canon 1423,5]1 would seem to envisage the possibility of the
moderatorship passing from one bishop to another within a certain specified
period. Such a provision, incorporated into the decree of erection,would ensure a
greater de\gree- of participation by all the bishops in the direction of the court.
This has .significant consequencess in so far as it appé%?? that, sometimes, the

. - ) “.’. -
bishops of the territory have left to the moderator the résolution of most of the

b4

29 For a list of the special mandates that may be granted to a juldiciaJ
vicar, cf. mfra, chapter V, pp. 195-196.
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practical issues connected with the administration of the tribunal, and have, in
effect, had a Hmited participation in its affairs. By committing the direction of
'the court either to the assembly of bishops itself, or by enab'ling the assembly to
assign bishops to the ;noderatorshlp for definite periods, the law appears to

encourage a greater degree of involvement by all the bishops of the territory.

The powers enjoyed by the moderator with respect to the tribunal differ
in nature from those of the assembly. Although canon 1423,81 attributes to both
Eﬁe bishop appointed to govern the tribunal and to the assembly itself lwhere it has
.a§sumed -direct control, éll the powers whicha diocesan bishop enjoys in his own
court,; the powers conferred by law upon the moderator are.not as extensive as
those of the assembly. This may be explained by the fact that -the moderator
exercises his office not in his own name, but in thé name of the assembly .which

retains a general supervisory role.
e. The Competence of the Tribunals

The second paragraph of canon 1423 provides that interdiocesan tribunals
be established either with universal competence or with competence only for
ce\t’ain types of cases, e.g., formal matrimo_nial'nullity cases.?0 From a study of

the particular law of numerous tribunals, however, it is evident that the majority

locesan courts cc}iitied after 1965 have been granted competence for
all contentious and criminal ¢ Al

30 Canon 1423,82:"Tribunalia, de quibus in §1, constitui possunt vel ad
causas quaslibet vel ad aliqua tantum causarum genera."

31 When the S.C. of the Sacraments established intéfdiocesan tribu.@als in
Columbia c;k‘n June 17, 1967, (cf. CLD, 7, pp. 905-913), these were granted

s
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£. The Role of the Individual Bishop

At its meeting on April 18, 1978 the coetus on procedural law of the
Commission for the-Revision of the Code of Canon Law discussed cert:;zin
recommendations concerning canon 22 of CIC Schefna 1976 (now canon 1423).32 11’
was proposed at this session that, v;'lth respect to canon 22, an episcopal
conference be empowered to constitute 1ntefdiOCesan tribunals without the prior
authorisation of the Holy See. This préposal, however, did not find favour with
‘the majority of the consultors, since they were of the opinion that an episcopal

\‘.conference, as such, lacks the capacity to confer jurisdiction which belongs to-

individual bishops on a supradiocesan body.

-

During this particular session, some of the consultors recommended that
the word "concordes," - presently in canon 1423,81, be suppressed. This propos_al
was rejected since "a bisho_p, who might not -be in agreement, cannot be deprived
of his own jurisdiction" and of his right to establish a local tribunal.33 This view

corresponds to the theological understanding of the episcopal office, since the

universal competence, and this appears to have been the case with the majority of
tribunals erected since then. In the case of the Columbian courts, the
intervention of the Sacred Consistorial Congregation was required since the S.C.
of the Sacraments was only competent to erect matrimonial tribunals.

32 Ci. Communicationes, 10, (1978), pp. 232-233. The special coetus on
procedural law met on 39 days between April 3, 1978 and May 18, 1979 to rework
the Schema in the light of comments from numerous consultative bodies. Cf. T.
GREEN, "The Revision of the Procedura! Law Schemas: Implications for Tribunal
Practice,” in The Jurist, 40 (1980), p. 350. ‘

'

- 33 Cf. Communicationes, 10, (1978), p. 232.
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local bishop is the proper, ordinary and immediate pastor in his own diocese,3%
where it is his "role to rule the particular Church entrusted to him, with

legislative, executive and judicial power, in accord with the norm of law."3%

The coetus approved a further suggestion that §3 of canon 22 be
withdrawn "since it is superfluous and it is not possible to restrict the right of a
bishop to constitute a tribunal within his own diocese to handle a case in which he
is competent." It had been provided in &3 that, even where interdiocesan tribunals
had been established:

L] every bishop is still able to constitute within his own diocese, a

tribunal for judging in first instance, cases which are handled

according to the summary contentious process, unless a plaintiff
prefers to present his petition to the tribunal competent in accord

with the norm of §§1 and 2.36

What, however; would be the position of a diocesan bishop who has
voluntarily ceded t® the interdiocesan tribunal the actual exercise of his own
judicial power, if he were to refer to his own tribunal a particular case for which

common tribunal is excldsively competent? That a judicial act is valid when all

the constituent elements are present, is without doubt. One such element for the

34 Cf. VATICAN COUNCIL II, Dogmatic Constitution, "Lumen gentium,"
November 21, 1964, in AAS, 57 (1965), art. 27, pp. 32-33; ID., Decree, "Christus
dominus," October 28, 1965, in AAS, 58 (1966), arts. 8a and 11, pp. 676, 677;
Canon 381,8L. [

35 Canon 391,51:"Episcopi dioecesani est Ecclesiam particularem sibi
commissam cum potestate legislativa, exsecutiva et iudiciali regere, ad normam
iuris." y

36 Cf, Communicationes, 10 (1978), p. 232:"[..7 potest tamen
unusquisque Episcopus in sua dioecesi tribunal constituere, cuius sit iudicare in .
primo gradu de causis quae processu contentioso summario tractantur, nisi actor
malit petitionem coram tribunali ad normam 551 et 2 competenti proponere.”
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validity of a judicial act, for example, the rendering of a sentence in a formal
matrimonial nullity case, must fobviously be judicial power. Accordingly, it
follows that in instances where the exercise of that power has been suspended for

certain cases, a bishop, although he retains the nuda potestas itself, lacks the

capacity to discharge his judicial function in those particular areas.

A key question upon which,_the validity or otherwise of such a judicial
sénfence depends is whether a b-ishop-'who has voluntarily abdicated the exercise
.of his judicial powers, may vquntarﬂy withdraw that abgication, and, if in fact he
does so, whether any judicial act *performed by him would be. valid. Since,
according to canon [0, only those canons which specifically prescribe something
for validity are invalidating, and since canon 1423 does Mrlxot speak of validity, it
could not be argued definitively that such an act would be invalid, unless the

decree establishing the court so provides.37
g. Finances in Interdiocesan Tribunals

Canon 1649 treats of the financial arrangements to be observed in
diocesan and interdiocesan courts. Although this single canon covers the complex

material to which the 1917 Code of Canon Law had devoted nine canons, 38

3

37 Cf. PIUS XlI, Moto Proprio, "Sollicitudinem nostram," January 6, 1950,
In AAB, 42 (1950), art. 38, p. 13. Article 38 explicitly provides that once a
regional court has been constituted, the respective hierarchs may not validly
establish local tribunals ("pro quibus tribunal regionale. erectum est nequeunt
tribunal collegiale sua in eparchia valide erigere.")

~

38 Cf. canons 1908-1916 of CIC 1917.
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Provida mater, nine articles3? and the general norms, four articles,%0 it appears

to address adequately the financial regulation of the courts, leaving to particular

norms a certain adaptation to local circumstances.

The canon in §1 deals specifically with the necessary formulation by the
moder'ator.of certain partigular norms. These norms determine the liability of
pérties for judicial expenses, the honoraria for advocates, experts and
interpreters, the expenses of witnesses, the granting of gratuitous and semi-
gratuitous legal aid, the recovery of damagés, and monies to be deposited for the.

payment of expenses.

Without doubt, the former legislation, since its scope was more
comprehensive, may assist moderators of diocesan and interdiocesan courts in
formulating appropriate norms; what had ‘been prescribed in earlier norms,

howéver, should be retained only as a guide and not as a precept, since such

prescriptions are no longer in force.

-

With respect particularly.to interdiocesan courts, the moderator éould
draw inspiration fr_'om articles 17-20 of the general norms, since they provide
clear operating principles. It would seem unﬁecessaﬁy to stress, however, that the
very nature of interdiocesan tribunals suggests that the moderator request the co-
operation of the assembly both in establishing a fund upon which the burden of

meeting the expenses connected with gratuitous or semi-gratuitous legal

39 Cf.S.C. OF THE SACRAMENTS, Instruction, "Provida mater," August
15, 1936, in AAS, 28 (1936), arts. 232-240, pp. 359-361.

40 Cf.""Normae prq Tribunalibus," arts. 17-20, p. 491.

t

/ ' i



INTERDIOCESAN TRIBUNALS ACCORDING TO THE 1983 CODE 158

assistance might devolve, and in determining in what proportion each diocese
should assist the first and second instance courts with respect to the supply of
personnel and financial assistance.*l Indeed, it would seem appropriate for the

assembly to be consulted in all financial matters concerning the tribunal.
h .

, A

C. The Competence of Diocesan and Interdiocesan Tribunals

In the sér_ne way as civil courts have a body of rules which concern
jurisdiction and competency, so 100, ecclesiastical -tribunals followr definite norms
in determininé judicial competence according to ferritorial districts, the nature of

4 o
the case, the persons concerned and the instance. The general rule for
competence, however, is based upon territorial limits. The competent judge in a

penal case, for.example, is the judge of the territory in which the respondent has

a domicile or quasi-dornicile, or in which the offence was committed,42

The concept of cbmpe-tencyf,; ilj_ Canon Law is analogous to that of
jurisdiction in civil law systems, althoquh. "jurisdiction" would seem to have a
more refined meaning in Canon Law. In the civil law tradition, jurisdiction is
defined as "the authority by which judicial officers and courts take cog;'lizance of
and define cases."*3 As far as Canon Law is concerned, however, the two terms
must not be confused. since jurisdiction is essentially an abstract notion, while

comSé't'ence is Its concrete application.

41 Ci. supra, p. 143; Communicationes, 2(1970), art. 13, p 185, where
explicit provision is made for the role of the assembly of bishops in the financial
affairs of the tribunal. : - ' T

42 Ci. canons 1408 and 1412 respectively. -

43 Cf. H.C. BLACK, Black's Law Dictionary, p. 766.
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i. The Notion of Competence

'I"he concept of c.c;rhr_ﬁ‘é*cence may be defined as "the extent or measure of
jurisdiction, related to the power possessed by a judge with respect to a cause
submitted to Rim."44 Cc;mpetence, consequently, in the canonical tradition, is the
capacity of an eccles@a:-_s/tj_g}al judge or tribunal to exercise jurisdiction in giving
cognizance to and defining a controversy. Competence with respect to the judge

or tribunal is determined in law by the territorial extent of jurisdiction, the

o
nature of the case, the persons involved and the instance.

a. The Territorial Extent of Jurisdiction \-"’

-

¢ Competence for trials in general is determined by ter/ritory in non-
reserved cases. The qualifying factors of domicile, quasi-domicile, place of
"actual residence, plage where the subject matter of Iitig;tion is located, place
where the contract or obligation was entered into or is to be fulfilled, as well as
the place where an offence was committed or an act of administration effected,

become the de':.termining elements.7 - s
P “—-"}‘
b. “The Naturewf the Case

&

»

. - ) L - - - - ~ -
Certain cases are reserved to specific authorities, regardless of territorial
jurisdiction.’” Thus, cases involving dissolution of a marriage in fTvour of the faith
’ \//

LI - 44 Cf. A. VERMEERSCH and J. CREUSEN, Epitome iuris canonici, IIi, P-
2:"Competentia est ambitus seu mensura iurisdictionis, et dicitur ‘in specie de
- \_p){estate quam iudex relate ad causam sibi prop*@@\itam possidet." -

45 Cf. canons 1408-1414.

~

4
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Et\e: reserved to the Sacred Congregation for the Doctrine of the Faith,46 and
Cases concerning dispensation from ratified and non-consummafed marriages, to
the Sacred Congfidgation of the Sacraments.t? To these Congregations is

entrusted the task of advising the Holy Father on the merits of each case.
¢. The Persons Involved

In instances regarding the public fgood, the cases of certain "prlvileged"
persons are reserved to the Holy See.4 Accordingly, cases involving Heads of
State, cardinals, legates of the Apostolic See, bishops, abbots primate or abbots
superior of monastic congregations, the supreme moderators of religi}qus institutes
of pontifical right, dioceses a;id‘other ecclesiastical persons, physical or juridical,
which have no superior other than the Roman Pontiff, are excluded from the
jurisdiction of diocesan or interdiocesan tribunals.¥9 On the practical level, these
restrictions placed upon the competence of local tribunals obviate difficulties for
them when such arise. In as much as cases so reserved are directly related to the
public good, or because there is a risk of conflict of interest, only the highest

tribunals may judge them. Such cases are exceedingly rare.

46 Ci. S.C. FOR THE DOCTRINE OF THE FAITH, Instruction, "Ut notum
est,"” December 6, 1973, in CLD, 8, pp. 1177-1184. Canons 1104 of CIC Schema
1980 and 1150 of CIC Schema 1982 on papal dissolution in favour of the faith were
omitted in the 1983 Code of Canon Law. g

47 Cf. canon 1698.

48 Cf. canon 1405,

49 Cf. ibid.
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d. The Instance

Ecclesiastical tribunals may be distinguished by reason of jurisdiction or
subordination. Accordingly, tribunals may be established in first, second or third
instance, and the degree of jur’ﬁicti'on exercised by .a particular tribunal
determines its place of order in the hierarchy in relc‘Zhn to other tribunals. A

court may define a case only in the particular instance>for which it is competent.

~ ~

A first instance tribunal may r?n}ot, therefore, judge.a case in second instance, since
it would be acting outside its competence. The incompetency is’ absolute if
c-ompetency can in no way be supplied or prorogued; the acts of this court are
invalid. The imsgmpetency is relative when competency may be prorogued; the
acts, in this case, may possibly be sanated. Generally,"mcom.petency regarding
certain specified persons’, the object of/ the case and the instance is absolute, and
e
In these cases, the competency cannot be prorogued. Indeed, canon [440 states
that if competence by reason of thel grade of trial is not observed, the non-
competence of the judge is absolu_\te. Inc0mpe_tency regarding territory and
persons in ger;eral; however, is not considered absolute and competency may'be.

prorogued.

1i The Competent Forum for Matrimonial Nulli.ty Cases

rd
The determination of the competent forum for matrimonial Hullity trials
is becoming more complex. This is largely due to the increased mobility of
peoples, for it is not uncommon for individuals to change residence in their own

country several times, nor is it uncommon for them to immigrate to other

countries.

.
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-

Formal, as well as informal cases of matrimonial nullity, excluding those

-~

of Heads of State, are defined in first instance either in diocesan tribunals or in

™~

interdiocesan tribunals of particular territorial units. Prior to the promulgation

of the Motu Proprio, Causas matrimoniales, territorial competence for

-

matrimonial nullity cases was restricted to two factors: _ the place where the

marriage was solemnised, and the domicile or quasi-domicile of the respondent.50

Causas mgtrimoniales, however, introduced a new element into the general law,
namely, the place where the @ajority of proofs were to be found. This ground for
determining competence, as well a‘;wne included in the procedural norms for
certain countries which gave competence to the tribunal of the residence of

o -
either party, is incorporated into the 1983 Code.51

The competent forum for formal and informal nulh"?y cases is determined
by canons 1671-1673 of the new Code. These canons apply egually to both
diocesan and interdiogesan tribunals. Canon 1671, which cor‘responds to canon

t 1960 of the 1917 Codg’J omits the word "exclusive" in asserting the Church's right
.over matrimonial case\;>of the baptised,?2 and leaves it to canon 1672 to tréat of

the civil effects of marriage.53 This omission in canon 1671 eliminates a largely

/‘
el
56 ~f. PAUL VI, Moto Proprio, "Causas matrimoniales," March 28, 1971,
7 in AAS, 63 (J971), art. 1V,§1, c, p. 443, .

51 \ canon 1673,4°.
52 1671:"Causas matrimoniales baptizatorum iure proprio ad
ludicem ecclesiastdsum spectant.” :
5
53 Canon 1672:"Causae de effectibus matrimonii mere civilibus pertinent
ad civilem magistratum, nisi ius particulare statuat easdem causas, si incidenter
et accessorie agantur, posse a iudice ecclesiastico cognosci ac definiri.”

)
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outdated element, since matrimonial cases are not always concerned with nullity,

: - /
but often concern other matters more appmpriateiy handled by the civil courts.
L) .

It is, however, canon 1673 which provides the basis for deciding territorial

competence in cases of matrimonial nullity.

3

a. The Place/where the Marriage was Celebrated

. .
mag ubmit a libellus to the tribunal of the place where the marriage was

-

sol t;nnised. * b
J .
' b. The Domicile org‘i-domicﬂe of the Respondent :
. O 4
e

R I
" A further ground for cjirry/etence is the place where the respondent has a

domicile or quasi-domicile.6 This is stipulated in canon 1673,2°, which is in
' . >
agcordwith the maxim "actor sequitur forum rei."57 The principle underlying this

58 Canon 1673:"In causis de matrimonii nullitate, quae ‘non sint -Sedi

Apostolicae\cgservatae, competentes sunt: [° tribunal loci in quo \matrimonium
celebratum est.

25 Canon /1411,§1:"Ratione contractus pars conveniri potest coram
tribunali loci i 9 contractus initus est vel adimpleri debet, nisi partes
concorditer aliugMfibunal elegerint." The wording of canon 1411,8] clarifies an
ambiguity that existed in canon 1565,81 of CIC 1917. Canon 1565,8] in specifying
"Ordinarii loci" left some doubt as to which Ordinary was to be approached. The
new law in stating "tribunali loci" makes it clear that it is the diocesan bishop who
is to be approached in the case of a diocesan tribunal, and the moderator where an
interdiocesan tribunal has been established. -

o

56 The norms regarding domicile and quasi-domicile are found in canons
1408 and 1409. - -
) - =,
2Z. Canon 1673,2°:tribunal loci in quo pars: canventa domicilium ve!’
quasi-domicilium habet." .

+
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-

maxim is of the greatest importance in matters relating to competency, and has
its origin In the concession generally made to the réSpondent. However, canon
1407,83 reserves to.the petitioner selection of the competent tribunal whenever

the respondent may be heard in more than one court.

¢. The Demicile of the Petitioner

1% Provided that both the petitioner and the respondent reside within the
/ .

territory of the samerepiscopal conference, canon 1673,3° g\ nts competence to
the tribunal of the place where the petitioner is domiciled.’¥ In addition, car‘\on
1673,3° requires that the judicial vicar of the respondent, havihg heard the
respondent ("ipsa audita,") is to consent to this ground of competence. Since the

~

use of "dummodo" in the canon no longer signifies that these cdnditions" are for
validiiy, their non-fulfillment would not render the tribunal of the domicile of th.e
\ petitioner absolutely incompetent.’ However, where the respondent had never
been approached, and his or her whereabouts were known, the respondent's rigl-<t—'—\

of defence might have been denied.60 Thus, in virtue of canon 1620,7°, tha

Y
"

- 58 Canon 1673,3°:"tribunal loci in quo pars actrix domicilium habet,
dummodo utraque pars in territorio eiusdem Episcoporum conferentiae degat et
Vicarius iudicialis™domicilii partis conventae, ipsa audita, consentiat."

59 Unlike canon 11 of CIC 1917 which stated that acts could be re‘r?dered

invalid by law expressly or equivalently, ganon 10 makes no provision for laws -
which invaliddte equivalently. .

60 The>determination of the tribunal of domicile of the respondent is
impossible where the respondent cannot be traced. In a case where the
respondent could not be located, the petitioner, who wished to approach a tribunal

_other than that of the respondent, submitted a request to the Apostolic Signatura
*“for a papal commission. The reply of April 16, 1973, provided that the case could

be handled in the tribunal req ‘without a papal commission.,, Cf. CLD, 8,
. pp- 1196-1197. From this reply, it appeared that in similar circumstances, a

3
)
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sentence would be rendered irremediably null.6!

When referring 1o the respondent, canon 1673,3° avoids the term
."consent," providing simply that the respondent "be heard." Accordingly, should
the judicial vicar of the respondent consent to this ground of competence, even in
spite of the reasonable objections of the respondent, it would seem that no further
redress is available to the respondent in first instan;e. This could conceivably
result in inconvenience for the respondént, especially if the tribunal approached
by the petitioner were situated in another nation, although within the same

"episcopal conference.62
d.” The Place where Most of the Proofs are to be Collected

A fourth source of competence is found in canon 1673,4° which' states

that “the place in which; in fact, most of the proofs are to be collectgd"” may
. . . Y :

petitioner could expect to be asthorised to approach either his own court or one

best suited to handle the case.? This principle has been incorporated in canon
1409,82. '

. &1 Canon 1620,7°:"Sententia vitio insanabilis nullitatis laborat, si: ius
defensionis alterutri parti denegatum fuit."

62 Injustices could result from the application of canon 1673,3°, since
one episcopal conference might extend over a num&er of nations (the SACBC, for
example, includes Somth Africa, Botswana, Swaziland and Squth-West Africa), or a
number of episcopal conferences might be included in one nation. Clearly then,
when considering these two extremes, it becomes apparent that the position of
the plaintiff could be favoured. Canon 1625,3) of CIC Schema 1980, which
corresponds to canon 1673,3° of CIC 1983, specified that as a condition, both
- parties should reside "in territorio’eiusdem nationis." While canon 1625,3) of CIC
Schema 1980 and canon 1673,3° of CIC Schema 1982 provided that the necessary
consent should be given by the trtbunal of the place where the respondent had a
domicile, canon 1673,3° of the new Code entrusts this responsibility to the
judicial vicar of that tribunal.

[~
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e

b

-

constitute a competent forum.63 It is now generally accepted that thel "maj‘zgt}f"
of proofs is to be interpreted rather in a qualitative than in a &ua\ntitative sens
It thus includes those proofs most important to the search for truth, and no

necessarily the greatest number of proofs.

This possible source of competence is subject to two conditions: 1) an
approach to the respondent by the judicial vicar of his or her domicile to
determine whether the respondent has any objections to raise against the choice
of court, and 2) the consent of the same judicial vicar to the acceptance ofl this
ground of competence. As was the case in canon 1673,3°, the fulfillment of these
conditions is not for validity; consequently, their disregard would not result in the
;ncompetency of the tribunal. However, since canon 1673,4° clearly seeks to
assure the respondent's right of defence, and in so far as this right might have
been denied, thé sentence rendered would be irremediably null in terms of canon
1620,7°. The respondent could, of course, be contacted during the course of the

trial.

f
On the other hand, had the judicial vicar of the domicile of the respondent

. 3 . ... . . v .
questioned the respondent, but disregarded any legitifhate objections prior to
glving his consent to the adoption gf this forum, it appears that, sincethe
requirements of the law have been satisfied, the respondent is without further

remedy in first instance as regards the choice of the court.

—

63 Canon 1673,4°:"tribunal loci in quo de Tacto colligendae sunt
pleraeque probationes, dummodo accedat consensus Vicari iudicialis domicilii
partis conventae, qui prius ipsam interroget, num quid excipiendum habea?p

oy
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\
To expedite the handling of matrimonial nullity cases, it would seem
practical for the tribunal moderators within a particular episcopal conference to
delegate their authority to each other so that they, in turn, could delegate it_to

their juaicial vicars. This would enable the judicial vicar of the domicile of a

petitioner to approach the respondent directly, and so fulfill the conditions of

canon 1673,3° and 4°. w
D. The Authorities in Interdiocesan Tribunals

Various ecclesiastical authorities have specific roles to fulfill in the

establishment, internal organisation and functioning of interdiocesan_tribunals.

To understand the nature of the relations among these authorities and with

respect to the interdiocesan tribunal itself, it is appropriate to discuss the
following: i) the diocesan bishop, ii) the assembly of bishops; iii) the tribunal
még:lqrator, and iv) the Supréme Tribunal of the Apostolic Signatura.
" . The Diocesan Bishop |
Wiﬁh the anstitution of an interdiocesan fribunal, there is suspended, for
the time being, the exércise of part of the judicial power of each diocesan bishop

whose territory is subject to the jurisdiction of the common tribunal.

Notwithstanding the suspension of ti exercise of h1s ]urxsdxcnon for all
contennous and criminal cases where the interdiocesan tribunal has been granted
universal competence, the following functions, conMcted with his judicial role,

remain the responsibility of the diocesan bishop:

~N

N
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e
a) to decide whether or not to initiate a judicial or administrative process for
the imposition or declaration of penalties;64
b) to instruct beatification and canonisation causes;65
c) to issue a declaration that death is presumed, after having achieved moral
certitude in a case concerning the presumed death of a spouse; 66
d) to accept a2 ;‘Jetition seeking a dispensation from a ratified and non-
consummated marriage, and to arrange for the 1nstruct1/o—n;§ the procéss on
behalf of the Holy See;67
e) to accept a petition requesting a dissolution of the bond of marriage in favour
of the faith, and to prepare the process for submission to the Holy See;68
f} to decide, through his judicial vicar, inforr;'ual cases of mat.rimonial nullity

where both the interdiocesan and diocesan courts are competent.6?

64 Cf. canon 134],

65 The procedures for the instruction of beatification and canonisation
causes are governed by special pontifical law (cf. canon 1403). Pope John Paul 11,
in an Apostolic Constitution, "Divinis perfectionis magister," January 25, 19834in
AAS, 75 (1983), pp. 349-355, promulgated the new law for such causes. For the
procedures to be observed, cf. $.C. FOR- THE CAUSES OF SAINTS, "Normae
servandae in inquisitionibus ab Episcopis faciendis in causis sanctorum," February
7, 1983, in AAS, 75 (1983), pp. 396-403; cf. also C. ZAGGIA, loc. cit., pp. 136-138.

66 Cf. canon 1707,851 and 2. Recourse is had to such an administrative
process in jnstances where death cannot be proved from authentic ecclesiastical
or civil documents, :‘\b]

~ “ —— X
67 Cf. canon 1699, §l. According to canon 1701,81, the intervention of
the defender of the bond is required in the instruction of such cases.

68 Ci: S.C. FOR THE DOCTRINE OF THE FAITH, Instruction, "Ut notum
est," December 6, 1973, in CLD, 8, pp. 1177-1184. The intervention of the
"defen‘der df the bond is required in the process. . )

)

- 69 Cf. canons 1686-1688.
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For the discharge of these responsibilities, then, two distinct possibilities,
depending upon the terms of the decree, presen:c themselves. In so far as it
app;aaré that the partjcular law of tribunals established before March 25, 1971,
makes no provision for mandatory instructory tribunals within the dioceses subject

to the interdiocesan court, each bishop is to establish a diocesan tribunal.

On the other hand, according to the dec;'ees. where ‘instructory t?ibunals
are mandated for each diocese, such tribunals constitute part of the interdiocesan
court, and may be delegated or sub-delegated by the local bishop "to handle the
administrative cases of priests, ahd to instruct cases of ratified and non-
consummated marriage."’0 However, since the officers who form the instructory
tribunal are appointed by the diocesan bishop from among personnel in his own
territory, it would seem possible for him to delegate to this tribunal the discharge
of his other residual responsibilities as well, and so obviate the need for a
- diocesan court. In fact,lespecially in areas where there is a shortage of personnel,

the establishment of an instructory court may render impossible the erection of a

diocesan one.

T
s <
—

In addition, each diocesan bishop as a member of the assembly, - has

certain rights and responsibilities with respect to the interdiocesan tribunal itself:

. )
ST

a)™ to intervene in the appointment and removal from office of at least the

prmipal officers of the tribunal;” !

e
& -

\.
-

70 It is clear from the decree outli sent by the Apostolic Signatura to
any group of bishops requesting the establishment of interdiocesan tribunals that,
notwithstanding the establishment of such tribunals, an instructory tribunal is to
be constituted in each diocese of the territory, with the exception of the diocese
in which the interdiocesan tribunal has its seat. ‘ .

: ' -
71 Cfi. supra, pp. 143-145,

o 9 ’
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b) to be.involved in the appointment of permanent advocates;/ 2
¢) to be consulted, if possible, where a guardian or curator, appointed by civil
authority to assist a party subject to him,"is to be admitted by an ecclesiastical

judge;”3

- . k]

'd) to be consulted, as bishop of the domicile of the spouses, whenever the

.

exceptional cases of canon 1686 are handled in the interdiocesan tribunal.”%

ii. The Assembly o )

Althougr} direction of the tribunal is largely entrusted to the moderator
where one has been designa{ted, the assembly continues to exercise a major role in _
the administration of the trib_unal. For this reason, it'is ess/?ptial 'to determine a)
the juridical nature of the assembly, b) its membership, and &) its powers and

responsibilities, -

" & The Juridical Nature of the Assembly }\

M. Desdouits maintains that the territorial assembly of'bishops does not

constitute a "college” in the strict sense of the term.75 Relying upon S. Dockx

72 Cf. canon 1490. e quasi-collegial nature of the assembly suggests
that each bishop be consulted with respect to the appointments.

73 Cf. canon 1475.

74 Although the necessity of obtaining the opinion of the bishop of the
domicile, of the spouses is not explicitly required in canons 1686-168% on the
documentary process, the nature of the inquiry seems to recommend that the “
judicial vicar or a judge appointed by him should approach the bishop of the
domicile of the spouses, who would generally be the Ordinary of the place where
the marriage was celebrated. Article 16 of "Normae pro Tribunalibus".. had
explicitly called for the opinion of the bishop of the domicile of the spouses.

73 Cif. M. DESDOQUITS, "Origine, institution et nature des tribunaux

' régionaux_en France," in RDC, 20 (1970), pp. 7-8.

N

Y
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»

who states that:
~

N

Power is not exercised collegially, except under two conditions:
1° that an indicative injunction (legislative power), or an imperative
injunction (executive power), emanates from the assembly of the
bearers of the power: 2° that the members of the assembly not
possess the power fully as individuals, but only in so far as they
participate in decisions taken by the assembly as such,76
Desdouits gontinues that it is essential to a "college" to be composed of equal
members and to possess collectively, power over a particular territory or over
determined subjects. As far as the assembly of bishops for an interdiocesan
tribunal is concerned, the conditions for membership clarify that it is a body of

equals.”7 Nevertheless, the assembly as such, has no judicial power for the

individual ecclesiastical territories as a whole.’8

b

- The origin of an interdiocesan, tribunal and the exercise of judicial power

in that tribunal proceed rather from a particular concession of the Supreme

-

76 Cf. ibid., p. 7, footnote 13:"Le pouvoir ne s'exerce collégialement qu'a
la double condition: 1° que linjonction indicative (pouvoir législatif) ou
impérative (pouvoir exécutif) émane de l'ensemble des porteurs de pouvoir; 2° que
personne dans l'assemblée ne possede ce pouvoir pleinement paf*™lui-méme, mais

seulement en tant qu'il participe aux décisions prises par l'assemblée comme
- telle.” (S. DOCKX, "Essai sur I'exercige collégial du pouvoir par les membres du
corps épiscopal,” in La Collégialité épi¥copale, Unam Sanctam, n. 52, Paris, 1965,
p. 307). )

-

77 Ci. infra, pp. 175-177.

78 Cf. M. DESDOQUITS, loc. cit., p. 7; A PA SQT'ELIA a PIANISL, 1
tribunali ecclesiastici regionali per le cause di nullita matrimonialé in Italia, pp.
12-13:"1 tribunali regionali, infatti, sono tribunali matrimonisli ordinari di tutta
una regione conciliare e non tribunali diocesani comuni per tuttele diocesi della

regione." - . )

S
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a . . [
.

Pontiff, expressed in a decree, and not in virtue of any "collegial" activity,

strictly so-called:79

N,

With what body of bisl'}.ops could tl"x-e assembly be identified? é\rtivc.[é 283
of the geﬁeral norms for interdiocesan tribunals stipulated that "as often as-there
is question of regional tribunals, the assembly /... is the respecti'vc;. épiscopal
conference [.J."80 Ye.t, the assembly does not conform to the episcopal
conference :;15 far as its competence,8! membership82 or juridical nature$3 is
concerned. Would it be. accurate to identify the assembly with provincial couuncils
regulated by express legislation,8% and enjoying juridical personality85 and the

power of governance?8é Indeed, the assembly does not necessarily correspond to

a provincial council with respect to its powers,87 composition38 or nature.89 .-

79 Cf. M. DESDOUITS, loc. cit., p. 7. ' -
80 Cfi. "Normae pro Tribunaiibus," art. 2,83, p. 487. | ‘
81 Ctf. canon &55. | ' .
82 Cf. canon 450. |
- 83 Ci. canon 499.
* 8 Cf.canons 431-434.
85 Cf. canon 432,§2. -
86 Cf.canon 445. _ 4
87 Ci. canons 434 and 445, |
88 Cf. canon 443.

89 Ci. canon 445. : ) .
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Moreover; in the Decree, Christus dominus,0 on the pastoral office of bishops in

the Church, and in the Apostolic Letter, Ecclesiae sanctae, which implemented

the decree, no reference is made to_the assembly of bishops when episcopal

conferences and provincial councils are discussed.1

!Article 2,83 of the general norms continued that "if there is question of
interdiocesan tribunals which are not regional, the assembly is understood as the
meeting of the bishops concerned."” The terminology of this paragraph appears to
indicate that the assembly is, in fact, a freely constituted body of bishops, lacking
any necessary formal erection and structures, since it would seem possible for.
even two or three diocesan bishops to petition the Holy See for approveﬁ for the
establishment of a cornmon' tribunal "in order to promote the common good and

the good of individual Churches."92

Indeed, while not mentioning the assembly of bishops, article 36 of

Christus dominus provides a theological basis for the joint exercise of judicial

episcopal power within a number of specific ecclesiastical territories, e.g., a
region, since it stresses the role that bishops, as heads of particular Churches, ¢an
fulfill together, not only as members of the college of bishops united with the

Roman Poentiff, but more especially as collaborators for the common good of

hN

90 Ci. VATICAN COUNCIL II, Decree, "Christus dominus,"” Qctober 28,
1965, in AAS, 58 (1966), art. 36, p. 692.

91 Cf. PAUL VI, Moto Proprio, "Ecclesiae sanctae,” August 6, 1966, in
AAS, 58 (1966), pp. 757-787.

92 Ci. VATICAN COUNCIL 1I, Decree, "Christus dominus," October 28,

- 1965, in AAS, 58 (1966), art. 36, p. 692.
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several Churches. The assembly of bishops, while enjoying no juridical personality
as such in the sense of canon 116, has, through the establishment of interdiocesan
tribunals, contributed much to the common good. On the nature of the assembly,
i1t may thus be concluded with Desdouits that it
[o] isa simple association of fact, to which other bishops are free to
aggregate themselves, that it has no powers other than those which
are recognised by the Holy See, that it does not constitute 2 moral
person in terms of the definition of canon 99 {(of CIC 1917), since it
has not been erected by a formal decree; it may, however, be
considered as a "college" in a broad sense, without the power of
jurisdiction.?3
What, then, is the source of the power exercised by the assembly over the
tribunal? That a diocesan bishop enjoys ordinary power in his tribunal is without
. ~
doubt, since that power is attached by law to his office. Indeed, if the power
exercised by the assembly is also to be considered ordinary, it must necessarily be
attached to an office by law, but to which office? Does the assembly itself

e

constitute the office from which the ordinary nature o#3ts power arises?

These questions become especially important in the light of canon 1423,81
which authorises the ‘assembly to go-vern the tribunal directly. To answer them,
the position of the moderator. must be considered. From the time of the
introduction of intefrdiocesan tribunals, it has commonly been held that the

!
moderator exercises_/ordinary jurisdiction, in so far.as the exercise of his power is

93 Cf. M. DESDOUITS, loc. cit., p. 8:"[...] c'est une simple association de
fait, a laquelle d'autres évéques sont libres de s'agréger, qui n'a d'autres pouvoirs
que ceux qui Jui sont reconnus par le Saint-Siege, qui ne constitue pas une
personne morale, aux termes de la définition du can. 99, puisqu'elle n'a pas été

érigée par un décret formel, mais que l'on peut regarder comme up-"college" au
sens large, sans pouvoir de jurisdiction.” .

g
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attached to an office by law. Since the powers of the assembly are ordinary, and
in as much as canon 1&23,§q1 implies an equality between the assembly and the
moderator as far as the direction of the tribunal is concerned, could it be argued
that the association of bishops who form the assembly constitute an office? This
view cannot be sustained since it would seem that the assembly is rather a .

"collectivity," and that, as such, its power derives from the law itself. Unlike the

office of diocesan bishop, the assembly does not constitute a juridical person.
b. Membership of the Assembly

With respect 1o membership of the assembly, it must be determined which
bishops of the respective territorial circuit constitute the assembly. Canon
1423,81 declares that where an interdiocesan tribunal is established, either the

assembly itself ("ipsorum Episcoporum coetui,") or a bishop designated by it has

all the powers which a diocesan bishop has for his own tribunal {("omnes competunt

potestates, quas Episcopus dioecesanus habet circa suum tribunal.") It would,

accordingly, appear that it is only the diocesan bishops of the territory and those

equivalent to them in law who form the assembly, since only they have a right

under the common law to establish a tribunal.?% The same principle was affirmed
in article & of the general norms for interdiocesan tribunals which stated that the
moderator directed the common tribunal "in the name of all the bishops for whose
territory it was constituted, and to him bélong all the rights and duties which

belong to local Ordinaries, relative to their own tribunal."

The terminology, both of canon 1423,5] and of article & of the general

94 Cfi. canon 381.

N\
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norms, therefore serves to clarify the position of coadjutor and auxiliary bishops
vis-2-vis the assembly. Such bishops, even though possif-al)} Ordinaries in virtue of
an appointment as vicar general or episcopal vicar, are not included among the
memb;rship of the assembly, since those who constitute the assembly have oﬁe
distinctive factor in common: each has contributed to the juridical existence of
the interdiocesan tribunal through the voluntary abdication of the exércise of a
portion of his judicial power. The coadjutor and auxiliary bishops of the térritory,

in as much as they do not have the care of an ecclesiastical territory entrusted to

them, and consequently possess no proper judicial power, cannot be considered as

having contributed to the existence of the new supradiocesan juridical ent\m\

Thus, although it would seem possible for a coadjutor or auxiliary bishop to be

designated as moderator of the court, it does not appear that such a bishop would

be entitled to membership of the assembly.

The assembly, therefore, is constituted exclusively by those to whom a
particular Chl:ll‘Ch has been entrusted by the Holy See, and who, rather- than
establish local tribunals, have chosen the alternative provided by canon 1423,81,
of uniﬁng in the constitution of an interdiocesan tribunal. Consequently, those
who form the assembly of bishops of the particular territory for which a common’

.
tribunal has been established are the diocesan Bishops, terri'éoriai prelates,
territorial abbots,'vicars apostolic, prefetts apostolic, apostolic administrators
and personal prelates (e.‘g., military vicars) in the territory, if any.95- In addition,

diocesan administrators during the vacancy of the see,96 and the cleric who

95 Cf, canon 368.

96 Cf. canon 427.
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succeeds to the governance of the impeded see?7 may temporarily be admitted to

membership of the assembly.98
\

S

c: The Powers and Responsibilities of the/Assembly

-

The assembly of bishops, acting as a body, has important functions to
fulfill in conneﬁon with the constitution and administration of an interdiocesan
tribunal: \ . v
1} to approach the Supreme Tribuna! of the %stolic Signatura for a "nihil
obstat," following a decision to establish an interdiocesan court;??

2) to prepare a decree of erectich, reflecting the particular requirements of
local ¢jrcumstances, for example, whether the tribunal is to be governed directly
by the assembly or through a moderator, the number of tribunals of first and/or.
second instance, and the compe'tence rt_aquired;loo

3) _to promulgate and execute the decree, once approved, through the president
- of the episcopal conference (where regional tribunals are concerned), or through

some other person so designated;

1]

J

97 Ci. canon &4,

particular territory, it wolild seem that, although the cleric who takes charge of
the impeded see or the dise€san administrator may join with a group of bishops in
petitioning the Holy See for such a court, it may be inadvisable, since during the
time that the see is vacant or impeded, there may be no innovation, Cf. canons
414 and 428 respectively.

98 Where' an intz:;o;esan tribunal has not yet been established for a

99 Although not directly stipulated in the new law as a prerequisite for
the establishment of interdiocesan courts, it would ‘appear from-a construction of

canon 6,82, that a "nihil obstat" must still be requested from the Apostolic
. Signatura.

100 Cf. canons 1423 and 1439. Although art. 2,§2 of the general norms is
not repeated in the new law, its prescriptions could be observed since they provide
clear operating principles. .
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4) 1o intervene in the appointment of at least the "qualified" officers of the
tribunal, i.e., the judicial vicar, associate judges, promotor of justice, defender of
the boiﬁd and their substitutes;101

5} to intervene in the removal of such personnel, observing the same procedures
and only for a legitimate and serious reason;102

6) tointervene in the establishment of norms to determine judicial expenses; 103
7) to be involved in determining the remuneration for judges and other tribunal
officers; 104

8) ‘to intervene in the establishment of norms for a fund to provide &or
gratuitous or semi-gratuitous legal assistance;105

9} to be involved in determining the proportion in which each diocese shall assist
the courts of first and second instance, both with regard to personnel and

!

financial contributions. 106 {

101 The term "gualificati" is used by A. DA SANT'ELIA a PIANISI, op.
Cit., p. 19, to refer to the officialis, associate judges, promotor of justice and
defender of the bond. L. del AMO PACHON, loc. cit., p- 396, in his discussion on
the general norms, held that the active involvement” of the assembly in the
appointment of the "qualified" personnel was for validity. While this could be
asserted for certain of the French tribunals, e.g., Paris-Versajlles and Reims-
Amiens, where "ad validitatem" is included in the appropriate articles of the
decrees, this cannot be asserted universally {cf. canon 10).

102 Cf. supra, pp. 144-145.
103 Cfi. canon 1649,81,1°.
104 Cf. canon 1649,81,1° and 2°; C. ZAGGIA, loc. cit., p. 148.

105 Cf. canon 1649,81,3°; C. ZAGGIA, loc. cit., p. 148,

106 Cf. C. ZAGGIA, loc, cit., p. 148, Such contributions could be

proportional to the number of Catholics in each diocese and to the number of
cases arising in each. This provision may be included in the particular law of the

1)
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Although the role of the assembly in relation to the i.nterdiocaan court is
primarily admihistrative, involving the exercise of executive power, there would
se?m to be nothing to exclude the members of the assembly from exercising a-
judicial role in the adjudication of cases referred to the tribunal and for which the
tribunal is competent.107 Accordingly, where the assembly has: assumed direct
control of the court, it would appear possible for a number _Jaf bishops to
constitute a college for formal matrimonial cases of nullity, or gv;n to define-
such cases, or any other formal cases, as single judges. However,\'he intent of
the law would seem to recommend strongly that the assembly appoint a judicial
vicar, especially since the judgment of informal cases is committed to him as
ordinary judge. It"wolld appear that the Best interests of the tribunal V;'Ould be
served if the bishops of the assembly were not to involve themselves directly in

the judicial process, leaving the definition of all cases to the judicial vicar and the

associate judges.

The implications of canon 423,51, as alluded to, suggest that the

assembly retains a general supervisory competence over the affairs of the tribunal

tribunal. Cf. 5.C. OF THE SACRAMENTS, "Normae pro exsequendo decreto 10
Febr. 1968 de ordinandis Tribunalibus provincialibus ecclesiasticis Parisiensi in
primo jurisdictionis gradu et Versaliensi in secundo iurisdictionis gradu ad
decidendis causas nullitatis matrimonii [..7," February 10, 1968, art. 19
(unpublished). ‘
S~

107 Certain writers have disputed whether the rmoderator (and,
presumably, the assembly) may fulfill a judicial role in the tribunal. M.
DESDOUITS, "Origine, institution et nature des tribunaux régionaux en France," in
RDC, 20 (1970), p. 11, holds that the moderator may act as judge, since no
restriction has been placed upon the exercise of his judicial power. However, J.
WINDLE, A Study of Regional Tribunals in Canada for Cases of Nullity of
Marriage, p. 68, and A. CARON, "Regional Tribunals,” in The Jurist, 23 (1963), pp.
427-428, assert that the power of the moderator is mostly of an administrative
order. : ' -

’
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(
and over the bishop who acts as moderator. For a grave reason, it would thus
seem that the assembly could remove the moderator from o /hce pr1or to the
expiry of his term, where such a term had been stipulated m the decree, or indeed
even where no such term had been mentioned, since canon 14\23;51 canfers wide
powers upon the assembly. In such a situation, the assembly could,,‘;cLepending
upon the decree, either designate another moderator, or take charge of- the
tribunal directly. The Apostolic Signatura should be informed concerning any such

changes.

A similar choice would confront the assembly upon the deatH, t@g’ffer,
incapacitation, resignation or removal from office of the bishop appeinted to
govern the tribunal. In such circumstances, direct control wou_ld immediately
devolve upon the assembly, unless some other provision had been included in the

decree,

The diocesan administrator, however, elected by thé college of consultors
to take charge of the diocese during the vacl:ancsy of the see, although equivalent
in law to a diocesan bishop, does not succeed to the vacant office of tribunal
moderator since this particular office no longer has any necessary juridical
connection to the vacant diocese per se. Indeed, while there had been a factual
relationship between the former bishop, designated_ to direct the tribupal, and his
own diocese, this gives no prior claim to the vacant see to continue the
administration of the tribunal in the person of the diocesan administrator. The
asﬁemblyfs appointmeqt of a bishop as moderatér Is a "personal” one, not attached
directly tohis off.ice as bishop of a particular see. However, were the decree to

1

provide that the assembl.y appoint as'moderator, the bishop of the place where the

-7



'}\ INTERDIOCESAN TRIBUNALS ACCORDING TO THE 1983 CODE 181
~
- 5 tribunal was situated, it would seem that the situation existing prior to the new
law “would be maintained. In fact, ‘even under the former law, the diocesan
adminig\trator did not succeed to the moderatorship. Rather, this role was

\

fulfilled by the senior bishop of the r)@eﬂve circuit.

ili. The Moderator

The role of the bishop chosen to administer the affairs of the tribunal is

discussed under the following headings:

a. The Nature and Extent of his Powers

-

The judicial power which the moderator enjoys is ordinary Iin nature since

it Is attached to an office by law, and vicarious in so far as its. exercise is in the
me of the assembly. In addition to the rights and obligations conferred upon the
moderator by the common law, the decree establishing the tribunal may further
clarify his role by the grant of other powers. Thus, for example, the Zimbabwe
decree departed from general practice by reserving to the moderator of each first

instance tribunal, and not to tﬁe assembly, the appointment of tribunal personnel.
b. The Responsibilities of the Moderator

Apart from what is provided in the Code of Canon law concerning the
juridical position of the moderator, the only other source for determining the full

extent of his rights and duties is the particular law of the tribunal.l08

108 The particular law of tribunals established since the 1983 Code
became effective would determine the procedures for the appointment of
personnel; however, in courts established prior to November 27, 1983 the new
canons are to be assessed in the light of juridical tradition.
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-

Accordingly, among the responsibilities of the moderatéar are:

1) to appoint notaries; in some tribunals, however, the appointment of these

officers may allso be reserved to the assembly; >
2) toreceive the oath of office from all who assist in the tribunal; this task rﬁay
be discharged by the judicial vicar of the tribunal or by an;l( othe.r delegate of the
moderator;109

7 .

3) to suspend the judicial vicar, the associate judges, the promotor of injustice,

the defender of the bond and their substitutes in cases of urgent necessity;110

4) to be involved, as a member of the assembly, in the appointment of

permanent advocates; 11! |

5) . to establish norms for the payment of judicial expenses, honoraria for

advocates, experts and interpreters, as well as norms for free .legal aid and

reduced expenses;112

6} to receive, as competent judge, when fulfilling this role directly, a libellus

introducing a cause;113 |

7)  to entrust more difficult cases or those of greater importance to a tribunal of

three or five judges;11%

109 Ci..canon 1454,

110 The provisions in art. 8,82 of "Normae pro Tribunalibus," could be
followed since they present clear directive principles.

11 Cf. canon 1490.

112 Ci. canon 1649,8]. However, the intervention of the assembly may
be required in.the establishment of such norms (cf. supra, pp. 156-158).

113 C{. canon 1@92.

114 Cf. canon 1425,52,
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:‘

8) to commit formal matrimonial nullity cases to a sole clerical judge in first

-

instance, under determined conditions and with the permission of the episcopal

conference; 115 *

9) fo execute the judgment of the first instance tribunal, as moderator of that
court, either personally or through another;l_16

10) to receive appeals against sentences in both formal cases (contentious and
criminal) and informal matrimonial nullity cases as judge of second instance;“7
1) to submit to the Apostolic Signatura, the annual and quinquennial report-s on

the status and activity of the tribunal.ll8

As was the case with the assembly, although the role of the moderator is
mainly administrative, he may exercise a judicial role and conduct the affairs of
the tribunal personally. It would, however, again be more practical if he were to

be entirely detached from the judicial process.

In virtue of ‘the particular norms granted to interdiocesan tribunals until
the new Code-became effective, and of article & of the general norms,~the office _
of moderator derived automatically from the law itself. Now, the very act of

designation by the assembly confers upon the one chosen the office of moderator.

[15 Cfi. canon 1425,84,
116 Ci. canon 1653,

117 Cf. canons 1628 and 1687.

118 Cf. SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA,
"Litterae Circulares ad Praesides Conferentiarum Episcopalium de Tribunalium
Ecclesiasticorum statu et activitate,” December 28, 1970, in AAS, 63 (1971), art.
6, p. 482.
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iv. The Supreme Tribunal of the Apostolic Signatura

The reorganisation of the Apostolic Signatura was effected by articles

104-108 of the Apostolic Constitutioﬁ‘, Regimini Ecclesiae universae, of August

15, 1967.119 In terms of article 105, the First Section of the Apostolic Signatura
assumed responsibility for the Qffice of Vigilance for all ecclesiastical tribunals,
for the extension of their competence, and for the establishment of regional and

interregional courts. 120

With respect to the role of the Apostolic Signatura, canon 1445,83 now
provides:

This Supreme Tribunal is also competent:

1° to have vigilance over the proper administration of justice, and,
should the need arise, to discipline advocates and procurators;

2°  to extend the competence of tribunals;

3° to promote and approve the establisﬁment of the tribunals
referred to in canons 1423 and 1439.121 '

119 Ci. PAUL Vi, Apostolic Constitution, "Regimini Ecclesiae universae,"
August 15, 1967, in AAS, 59 (1967), pp. 885-938, which became effective on March
1, 1968.

120 The Office of Vigilance of the S.C. of the Sacraments, created on
May &4, 1939, had been responsible for the supervision solely of matrimonial
tribunals. . oo

121 Canon 1445,83:"Supremi huius Tribunalis praeterea est:
1° rectae administrationi iustitiae invigilare et in advocatos vel
procuratores, si opus est, animadvertere;
- 2° tribunalium competentiam prorogare;
. 3° promovere et approbare erectionem tribunalium, de quibus in -
cann. 1423 et 1439." .
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While canon 1445,83° states that the Apostolic Signatura is competent to
promote and approve the establishment of the tribunals mentioned in canons 1423
and 1439, this was not the original formulation of this section of the canon. The

corresponding canon in the 1976 Schema, canon 45,82,3), stipylated that it was the

responsibility of the Apostolic Signatura "to provide fgr the éstablishment of the
\\

“

-tribunals mentioned in canons 22 and 40."122

Canon 1397,53,3) of the 1980 Schema, however, presented a modified
formulation ;to the effect that the Apostokc ;S.ignatu?‘}x was "to attend togthe
establishment of the tribunals mentionéd in canons ll375 and 13927123 i—his
formulation also lacked clarity and, as’“x“t/was observed by a member of the
Commission, "[...] a certain confusion is introduced between erection and
constitution."12% With respect to this comment, the Relatio of 1981 stated:

.. The observation has some foundation. The Apostolic Sigriétura_.

dées not of itself establish tribunals, and not in the case of canon

1375; it merely approves the erection or constitution. In order that——

the matter be clearer, the canon is amended as follows:"83,3): it
promotes and approves the establishment E.J."125

122 C{i. canon 45,52,3) of CIC Schema 1976:"de tribunalibus, de quibus in
cann. 22 et 40, erigendis tractare." -

123 Cf. canon 1397,83,3) of CIC Schema 1980:"curare erectionem
tribunalium de quibus in cann. 1375 et [392."

124 "[..] quaedam confusio datur inter erectionem et constitutionem."
Ci. C. ZAGGIA, loc. cit., p. 142. '

125 Cf. PONTIFICAL COMMISSION FOR THE REVISION OF THE CODE
OF CANON LAW, Relati& complecteéns synthesim animadversionum ab Em.mis
atque Ex.mis Patribus Commissionis ad novissimum Schema Codicis uris Canonici
exhibitarum, cum responsionibus a Secretaria et consultoribus  datis,

p- 314:"Animad\;?€m_aliqu'd fundamentum habet.” Signatura Apostolica per se

non erigit tribupalia, neque in casu Can. 1375; tantum approbat erectionem seu
- constitutionem.t Ut res clarius pateat, canon ita corrigitur: '§3,3): promovet et
approbat erectionem A..J.' "
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This wording appeared unaltered in canon 1445,53,3° of the 1982 Schema

and, as has been noted, also in canon 1445,63,3° of the new Code. .

What is affirmed in canon 1445,83,3° reflects a substantial change from

what had been provided both in the Apostolic Constitution, Regimini Ecclesiae
universae, and in the general norms for interdiocesan tribunals, concerning the
role of the Apostolic Signatura in the establishment of interdiocesan courts.

While article 105 of Regimini Ecclesiae universae stated that the First Section of

-

the Apostolic Signatura ‘'provides for the establishment of regional and
‘interregional trlbunals,"-iz6 arti;le [,81 of the general norms asserted that the
establishment of interdiocesan tribunals could be either at the request of the
bishops concerned, "or also, if the case so warrants, at the decision of the said

Supreme Tribunal of the Apostolic Signatura."127

This change, reflecting the principle of subsidiarity, is significant for it
emphasises the prominence accorded to diocesan bishops in the free exercise of

episcopal power where “plures dicecesani Episcopi [i..L. possunt concordes

[-.-Junicum constituere in suis dioecesibus tribunal primae instantiae."” No longer
¥ - —

is provision made for the imposition of such tribunals at the decision of the

Apostolic Signatura.128

126 Cf. PAUL VI, Apostolic Constitution, "Regimini Ecclesiae universae,"
August 15, 1967, in AAS, 59 (1967), art. 105, p. 921:"/..J tribunalium regionalium
vel interregionalium erectionem curat /[.../."

127 Ci. "Normae pro Tribunalibus," art. 1,§l, pp. 486-487:"[...] sive
etiam, si casus ferat, ad eiusdem Supremi Tribunalis Signaturae Apostolicae
decisionem." T

128 Cf. C. ZAGGIA, loc. cit., p. 144.



INTERDIOCESAN TRIBUNALS ACCORDING TO THE 1983 CODE 187 .

-

The supervisory role of the Office of Vigilance is exercised essentially
_ through the information received in the annual and quinquennial reports which, in
terms of canon 423,51, are to be submitted by tribunal moderators.129 In the
annu\al report, details are to be .prkﬁaﬂvcéhcerning all cases concluded, whether
by formal or sumrhary process, as _wéll as details of those pending.!30 The _
Apostolic Signatura is also to be informed as to whether the tribunal officers have
been properly appointed, collegiate procedures used and a list of judicial fees
drawn up. In addition, information concerning the pérticular grounds upon which
"nullity of marriage had been declared in both formal-and informal cases is to’ be

included in the report.

The report to be submitted every five years is to cover seven specific
points, including whether the; dic;c;:’ese has its own first instance- tribunal,” or
whether, with respect to matrimonial cases, use is being made of an lnterdiocésan
court, the names and academic qualifications of tribunal officers, details of fees
paid, together with details of remuneration for ;ribuna! officers, and whether
provision has been made for legal assistance %o the poor.131 S‘h'ould any

irregularities be observed in the reports, remedies would be proposed by the

Apostolic Signatura after further investigation. /\

129 Ci. canon 1445,83,1°,

130 Cf; SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA,

"Litterae Circllares ad Praesides Conferentiarum Episcopalium de Tribunalium
Ecclesiasticorum statu et activitate,” December 28, 1970, in AAS, 63 (1971), arts.
& and 9, pp. 482-483. -

131 Cfi. ibid., art. 11, p. 484.

/
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Where interdiocesan courts had originally been established with

competence solely for cases of matrimonial nullity, the Apostolic Signatura may

now, at the request of the bishops concerned, extend the competence of these

J

tribunals to universal causes. 132

-

The intervention of the Apostolic Signatura is’ also required should a

bishop, whose dxocese is not subject to an interdiocesan Ec_)u;t, request the
moderator of that Iri_bunal to process a particular case. In so far as the tribunal is
Incompetent to decide such a case in virtue of a lack of territorial jurisdiction, a
petition for prorogation of competence s-hould be submitted to the Apostolic
Signatura.133 1t would also be possible, however, for the bishop to appoint the

personnel of the interdiocesan tribunal to his own court, so that they could

process the case on his behalf. ' @
Conclusion

‘Esscﬁtially, interdiocesan tribunals are governed by the same body of law

. { . e . .
as diocesan ones, except in those areas where the quasi-collegial nature of the |
; .

tribunal is involved. Indeed, the new law stresses this aspect of the nature of the

a4

132, Cf. canon [445,83,2°, -
. 133 Ci.- SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA,
Rescript (Prot. N. 14.334/82 V.T.), June 8, 1983: "[..J vi art. 105 Constitutionis
Apostol;cae "Regimini Ecclesiae Umversae" decernit:
Prorogatur ad aliud annum - seu usque ad diem 30 maii 1984 -
competentia Tribunalis Praetoriensis ad pertractandas et definiendas
"causas Archidioecesis Hararensis in Zimbabua.
2. Exc.mus Moderator Tribunalis Hararensis provideat ut, saltem intra
terminum de quo supra, nominetur Officialis.”
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A

3
court more forcibly in providing that the bishops who constitute the assembly may

elect to govern the court directly, rather than through a moderator.

The control of the assembly over the tribunal, even where a moderator

-

has been designated, appears somewhat strengthened since, unlike in the former

. law, the assémbly as a body may determine which bishop is to take charge of the

common tribunal and for what length of time. This possibility, while emphasising
the amplified role of the assembly, seemds to have as’its ultimate objective, a
greater participation of all the members of the assembly in the affairs of the

tribunal.

Having studied the provisions.of the 1983 Code on the establishment of
interdiocesan courts, we must now consider, in the light of the new law, the
officers who_constitute the tribunals, together with their roles, both in its seat

and in the instructory courts.
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. CHAPTER V
T
THE INTERNAL ORGANISATION OF INTERDIOCESAN

TRIBUNALS ACCORDING TO THE 1983 CODE
An intérdiocesan tribﬁnal does not differ radically from an ordinary
diocesan one with respett to its constitutionland internal organisation.! In so far
as the general law relative to th<; —organisation of ordinary diocesan tribunals
applies equally to interdiocesan ones in both instan.ces, it follows that such
tribunals corhprise officers similar to those found in diocesan courts. The roles of
the judicial .v-icar, associate judges, promotor of justice,‘defender of the bond and/

notaries in an interdiocesan tribunal are discussed below. /
A. Personnel of the Interdiocesan Tribunal
i. The Judicial Vicar

-As was the case in a diocesan court, the appointment of a judicial vicar is
mandatory in an interdiocesan one, since it is essentially through him that the

judicial process will be dlscharged.2 Hence, there is the very serious

I Ci. F. ROBERTI, "Annotationes ad motu proprio d. § dec. 1938," in
Apollinaris, 12 (1939), p. 23, art. Ill: "Constitutio horum tribunalium a ceteris non
differt; ideo iisdem constabunt officiis quibus tribunalia dicecesana; atque eadem

.erunt  simul tribunalia appellationis, nimirum ut accidit in tribunalibus
diocecesanis;" A. DA SANT' ELIA a PIANISI, I-tribunali ecclesiastici regionali per
le cause di nullita matrimoniale in Italia, p. 18.

2 The choice of the term "judicial vicar," proposed in canon 19 of CIC
Schema 1976 to replace "officialis," provoked much discussion when the special
coetus on procedural law met on April 7, 1978. The consultors finally agreed to
include both "judicial vicar" and "officialis" in the new law; cf. Communicationes,
10 (1978), pp. 229-230. Carfon 1470,51 reflects this decision: "Quilibet Episcopus
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responsibility of selecting a suitable and webl-qualified judicial vicar who, as Pope

Pius XII has declared, "is, as it were, the personification of justice."3
’ ’ p )
3

a. Qualifications for Appointment

- The qualifications required for the office of judicial! vicar are prescribed
in canon 1420,54, which states that the candidate should be a priest of good

repute, at least thirty years of age, and possess a doctorate or at least a

“licentiate in Canon Law.# The appointment, which must be for a specified

period,” is generally to be made in the respective assembly of bishops by an

dicecesanus tenetur Vicarium iudicialﬁ seu Officialem constituere cum
potestate ordinaria iudicandi, a Vicario geherali distinctum, nisi parvitas dioecesis
aut paucitas causarum aliud suadeat." Prjor to the 1917 Code, the officialis was
regarded as an Ordinarius in as much”as his role was bound up with the
administrative function in a diocese (¢f. S.C. OF THE HOLY OFFICE, Decree,
April 20, 1898, in Fontes, IV, n. 1198 Since the 1917 Code, however, that an -
officialis could no lonfler be comsidered an Ordinarius was evident from the
provisions of canons 198,81 and 1946,82 of CIC 1917. The fact that he exercised
ordinary jurisdiction, "cum potestate ordinaria iudicandi," in no way constituted
him an Ordinarius. Cf. W.J. Doheny, Canonical Procedure in Matrimonial Cases,
[, p. 58. While the role of the judicial vicar as vicar of the bishop 1s enhanced in
the new law, his juridical position, although more stable as regards tenure of
office, appears to be essentially the same as in the 1917 Code. Cf. canon 134,81
of CIC 1983 which corresponds to cancn 198,51 of CIC 1917. Throughout this
study, whenever reference is made to the judicial vicar, the associate judicial
vicar is also to be understood.

3 Cif. PIUS XII, Address to the Sacred Roman Rota, "Matrimonial Trials
in Relation to the Ends of the Church,” October 2, 1944, in AAS, 36 (1944), p. 283,

% Canon 1573,84 of CIC 1917, after prescribing that the officialis should
possess a doctorate in Canon Law, added the phrase "ve] ceteroqui periti, Since
this phrase is not repeated in canon 1420,84 of CIC 1983, an indult from the
Apostolic Signatura is required for liceity of the appointment of a candidate not
in possession of the required academic qualification.

> Cf. canon 1422 which provides that a definite period is to be specified
for liceity of the appointment. Moreover, for liceity, the appointment to any
ecclesiastical office must be in writing (cf. canon I56).
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absolute majority of votes, unless something else has been provided in the

particular law of the tribunal.é
Although "priesthood" is prescribed for this office, since canon 1420,54
does not explicitly state that it is for validity, an argument could be made that

the assembly, on account of a shortage of priesys, could appoint a deacon as
@e illicit, as would be the

judicial vicar. While such an appointment woyll
appcy{r;ént of a priest who lacks the required academic qualifications, acts of
juriédiction performed by the deacon in this role would be valid. In some cases, an

Apostolic indult could be requested to ensure liceity.

That a deacon has the requisite jurisdictional capacity for the office of
judicial vicar seems clear from the reasoning of G. Ghirlanda. Having affirmed

that "munera laicalia” are essentially different from "munera clericalia,"” he

declares that strictly clerical offices require for their exercise, the power of
orders or the power of ecclesiastital governance connected with sacred orders.”
[n the latter case, the sacred order is a condition for the conferment of clerical
offices and the transmission of the power of governance for their fulfillment.
Ghirlanda then concludes:
This. raises a question concerning deacons. A deacon is a cleric
since he has received the first degree of the sacrament of orders,

which, however, is not directed towards priesthood, but towards
service.

6 Cfi. supra, chapter IV, pp. 143-144. Since they provide clear directives,
the prescriptions of art. 5,51 of "Normae pro Tribunalibus," should be observed.

7 Cf. G. GHIRLANDA, "De potestate iuxta schemata a Commissione
Codici recognoscendo proposita," in Per., 70 (1981), p. 408.
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e

As regards deacons, we may most surely say this about clerical and
sacramental offices, but not about priestly offices, because a deacon
performs solemnly even what a lay person may do in a non-solemn
way. But this question does not touch upon the discipline surrounding
the capacity for the reception of the power of jurisdiction: indeed, it
treats of a theological and not a practical guestion.8

i
On the basis of Ghirlanda's reasoning, it appears that since the office of

judicial vicar cannot be considered a "priestly" office in the strict sense, the
priesthood, as such, should not be viewed as constitutive of the office of judicial
vicar. What, however, is constitutive of this office would seem rather to be the
capacity for the exerclise of jurisdiction. Without douBt, a deacon has the -
necessary capac’it'y for judici‘a.l jurisdiction since c_anic_)n 129,51 states that those in l

sacred orders are capable of the power of governance,? and ca Z4,51 states

-

that only clerics can obtain offices requiring the power of orders or the po&f of
. @ -
governance. 10

Canon 149,82, on the provision of an ecclesiastical office, clarifies that
the appointment to an office of one who lacks the requisite qualities is invalid

only if the qualities are expressly required for validity by universal or particular

N

8 Cf. ibid.: "Hic exurgere potest quaestio de diaconis. Diaconus est

clericus, quia primum gradum sacramenti ordinis recepit, qui tamen ordinatur non
ad sacerdotium, sed ad ministerium.
"Relate ad diaconos certo certius loqui possumus de muneribus clericalibus et
sacramentalibus sed non de muneribus sacerdotalibus, quia diaconus sollemniter
facit id quod etiam laicus modo non sollemni facere potest. Sed quaestio haec non
tangit disciplinam circa capacitatem ad potestatem iurisdictionis recipiendam:
agitur vero de quaestione theologica, non practica." Cf. also J. BEYER, "De
diaconatu animadversiones," in Per., 69 (1980), pp. 441-460.

9. Ci. infra, footnote 50.

10 Canon 274,51: "Soli clerici obtinere possunt officia ad quorum
exercitium requiritur potestas ordinis aut potestas regiminis ecclesiastici.”
7T ) -
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i
law.ll On the basis of what is atfirmed in this canon, it appears that since canon
1420,54 does not expressly state that priesthood is required for the validity of an
appointment as judicial vicar, the appointment of a deacon to this office would be
valid. However, canen 149,52 does provide that such an appointment, though

valid, may be rescinded by a decree of the competent authority or by the

. judgment of an administrative tribunal. Until such rescission, it appears that acts

performed by a deacon in the role of judicial vicar would be valid,

Canon 833,5° requires that a judicial vicar make a profession of faith
according to the formula approved. by the Apostolic See, before either the
moderator of the tribunal or his”delegate. It would) seem that the profession

shouid be made prior to exercise of his office, although the canon is silent on

this point. Moreover, canon 1454 prescribes that he take an oath of office.

b. The Role of the Judicial Vicar

As far as possible, the judicial vicar should preside over the collegiate
tribunal,lz\ and in constituting a turnus, it is his task to assign judges for

individual cases by rotation, unless the moderator has determined otherwise.l3

11 Canon 149,82: "Provisio officii ecclesiastici facta illi qui caret
qualitatibus requisitis, irrita tantum est, si qualitates iure universali vel
particulari aut lege fundationis ad validitatem provisionis expresse exigantur;
secus valida est, sed rescindi potest per decretum auctoritatis competentis aut
per sententiam tribunalis administrativi."

_// '

12 Cf. canon 1426,82. This canon mitigates ("quatenus fieri potest") the
strictness of canon 1577,82 of CIC 1917 which prescribed that either the officialis
or the vice-officialis was to preside over the collegiate tribunal for liceity. !

13 Cf. canon 1425,53. Without a special mandate, however, the judicial
vicar may not appoint judges.
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In instances where the judicial vicar fulfills the role of presiding judge, he may
designate auditors to instruct particular cases; moreover, at the meeting to

pronounce sentence, he Is to assign one of the judges as relator or ponens.l4

Where a party alleges that a judge has a personal interest in the matter to
be decided, and that judge does not refrain from exercising his office in the case,
the judicial vicar is to investigate the osjection.w The same would apply if
objections were raised against the promotor df justice, the defender of the bond

or any other officer.

In_:addition, the judgment in "documentary processes" s entrusted to the
judicial vicar as ordinary judge or to a judge designated by him.l6 In terms of
such a process, a marriage may be declared invalid, omitting most of the
formalities of the ordinary procedure, on the basis of documents that are certain
and not open to contradiction or exception. Depending upon thé decree of
establisl';;nen‘t of the court, responsibility for this procedure may fall within the |
exclusive competence of the interdiocesan tribunal, or be exercised in both the

interdiocesan 4nd diocesan courts of the particular territory.

Furthermore, as already mentioned, the judicial vicar could also be
granted special mandates to enable him to accomplish specific functions, not
assigned to him in virtue of his appointment. Among such special mandates, we

could mention: ~

14 Cf. canon 1429, ‘ \
15 Cf. canon 1449.

16 Cf. canons l?éf-TE?B’.’-
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1) to appoint for all or only for individual cases, associate judges, promotors of
justice, defenders of the bond, notaries and their substitutes;

2) toreceive the oath of office from all who assist in the court;

3) to suspend, in cases of urgent necessity, associate judges, promotors of
justice, defenders of the bond and their substitutes, leaving their removal to the
assembly or to the moderator, as the case may be;

4) to remove any of the above from office for a legitimate and serious reason;
such a mandate, however, would seem to be contrary to the spirit of the law;

5) to remove notaries;

6) to appoint permanent advocates to the tribunal;

7)  to determine the remuneration for judges and other officers;
#8)  to establish a fund for gratuitous or semi-gratuitous legal assistance;

9) to establish norms for the payment of judicial expenses, honoraria for
advocates, experts and interpreters, as well as for free legal aid and reduced
expenses;

10) to determine the proportion in which each diocese of the territory shall
assist the tribunal with respect to personnel and' /f'ipancial contributions;

1 to entryst more difficult cases, or those of greater importance to a college
of three or five judges;

12) to commit formal matrimonial nullity cases in first instance to a sole
clerical judge, under determined conditions and with the permission of the
episcopal conference; L 4

13), to execute judgments of the first inst\%nce tribunalj

14)  to submit to the Aposfolic Signatura, ‘the annual and quinquennial reports on

the status and activity of the court. 7
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The law also provides for associate judicial vicars.l7 Since no restriction
is placed upon the number who may be appointed, it seems expedient that an
instructory tribunal under the direction of an associate judicial vicar be erected in
every diocese subject to the interdiocesan tribun-al. Such an arrangement would
facilitate the more expeditious ha.ndling of cases submitted to the court, since the
associate judicial vicar would accept and instruct cases locally. Generally, such
an associate judicial vicar, while a member of the interdiocesan tribunal, could
also act as judicial vicar in the local diocesan court. The two tribunals, however,
are juridically distinct.!8 It must be stressed, however, that the instructory
tribunals or "branch offices" referred to above are optional, to be distinguished
from the "mandated" ones provided for in decrees establishing courts after March

25, 1971.19

c. The Nature of his Powers v

The judicial and, sometimes, executive jurisdiction which the judicial

vicar exercises is ordinary20 since it is attached to an office by law,2l ang

17 Ci. canon 1420,53,

18 Ci{. F. ROBERTI, loc. cit., p.. 23: "Quaeri potest utrum in sedibis
tribunalium regionalium servanda sint distincta tribunalia dicecesana. De iure
certe semper distincta manent, sicut tribunal generale natura est distinctum a
tribunall speciali; fieri autem potest ut utrumque munus, et ordinarium et
speciale, de facto in lisdem personis cumuletur; sed haec munerum cumulatio
minus expedit, et nescio an futurae regulae S. Congregationis de Sacramentis
talem cumulationem sint permissurae." A system of instructory tribunals has
been in operation throughout parts of Canada for some years.

19 Cf. supra, chapter IIl, pp. 126-127, for a discussion on mandatory
instructory tribunﬁs in Zimbabwe.

20 Ci. canon 1420,8}.
2] Cf. canon 131,51. ®
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vicarious in that its exercise is ultimately in the name of the assembly, even
where the assembly ‘has designated a moderator. As in the case of a diocesan
tribunal, the moderator may restrict the jurisdiction of the judicial vicar by the
reservation of certain cases.22 This reservation, however, should not be so
extensive as to alter the character of the office of judicial vicar, or divest him in

reality.of his ordinary jurisdiction.23
d. Procedures for Removal

Generally, the judicial vicar may be removed from office only by an
absolute majority of votes of the assembly and for a legitimate and serious
reason.2% ‘The moderator, however, in a case of urgent necessity, may suspend
the judicial vicar, but must later provide for his removal or substitution by the
assembly.25 The office of judicial vicar is thus more stable in the new law than it
was under the 1917 Code which provided that the officialis could be removed from

office "ad nutum episcopi" for any reasonable cause.26 Since his appointment in

both diocesan and interdiocesan tribunals must be for a specified period, the
judicial vicar is accorded security of tenure. Indeed, as is the case in most

. . ‘ . . . - / '
interdiocesan tribunals, the involvement of the assembly in both the appointment

-

1
h
!

22 Cf: canon 1420,82. e

23 Ci. P. NOVAL, Commentarium Codicis luris Canonici: de processibus,
I, n. 114, p. 60.

24 Cf. supra, chapter IV, pp. 144-145; canon 1422 on the judicial vicar,
associate judicial vicar and associate judges states: "/..] nec removeri possunt
nisi ex legitima gravique causa."

25 Cf."Normae pro Tribunalibus," art. 8,§2, p. 489.
26 Cf.canon 1573,85 of CIC 1917, .F
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and removal of the judicial vicar, while stressing the "collegial" nature of the

tribunal, also provides some further measure of security.
ii. The Associate Judges

In discharging his role, the judicial vicar is assisted by associate judges.
Canon 1421,81, which applies equally to interdiocesan courts, prescribes that in
each diocese, the bishop is to appoint diocesan judges who are to be clerics. Since
the canon mentions "clerics" and not "priests," it follows that a deacon may be

appointed an associate judge.

The second paragraph of canon 1421 generally repeats the faculty granted

by article V,81 of the Motu Proprio, Causas matrimoniales.27 In virtue of this

canon, with the p}awms)sion of the episcopal conference, lay persons may be
e .
appointed as judges and, where necessary, one may be chosen to constitute a

colllege with two clerical judges.

As prerequisites for appointment, associate judges, both cleric and lay,
must be of good repute and possess a doctorate or at least a licentiate in Canon

Law.28 The procedures for appointment as well as removal of associate judges

27 Cf. PAUL VI, Motu Proprio, "Causas matrimoniales,” March 28, 1971,
in AAS, 63 (1971), art. V.31, p. 443: "Si nec in Tribunali dicecesano nec in
Tribunali regionali, ubi erectum sit, collegium trium iudicum clericorum efformari
possit, Conferentia Episcopalis facultate instruitur permittendi in primo et
secundo gradu constitutionem collegii ex duobus clericis et uno viro laico."

While art. V,81 of "Causas matrimoniales" and canon 1372,82 of CIC Schema 1980
both restricted the constitution of a collegiate tribunal to two clerics and one lay
man, both canons 1421,52 of CIC Schema 1982 and 1421,§2 of CIC 1983 extended
this possibility to all lay persons. :

28 Cf. canon 142],§3. With respect to the requirements for the
appointment of synodal and pro-synodal judges, canon 1574,81 of CIC 1917 made
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would generally be determined in the particular law of tribunals established after
" the coming into force of the new Code. Howevexf, it would seem that the relevant
procedures in tribunals established prior to 1983 are now governed by the
provisions of the 1983 Code of Canon Law, with the intervention of the assembly

where this had constituted the juridical tradition of the tribunal.2?

For liceity, a definite period must also be specified in the appointment.3Q
Furthermore, prior to the exercise of ‘their office, associate judges must take an
oath of office.31 ' While article.7 of t[)e general norms had provided that the oath
- / -

be taken before the moderator of the tribunal or his delegate, the new law is more

flexible, since it does not specify before whom the oath ié to be taken.

An associate judge, like the judicial vicar, h;s security of tenure for his-
period of appointment and may not be removed from office, "except for a
legitimate and gréve reason,"32 after the formalities prescribed in the particular
law of the tribunal or, as the case may be., in the Code o_f Canon Law, interpreted

in the light of canonical tradition, have been observed.33

no reference to academic qualifications, merely providing that such judges be
"presbyteri probatae vitae et in iure canonico periti." Since the coming into
effect of the 1383 Code, however, an indult is necessary for the licit appointment
as associate judge of any candidate not in possession of the required academic
qualifications {cf. supra, footnote 4).

29 Cf. supra, chapter IV, pp. 143-145.

30 Cf. canon 1422.

31 Ci. canon 1454, | ‘
32 Cf. canon 1422.

33 Cf. "Normae pro Tribunalibus," art. 8, p. 489.

. v
"Er P
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A serious duty entrusted by canon ‘1#46,51 to all ecclesiastical judges,
flows from an axiom of Canon Law which states that "all Christian faithful - and
especially the bish:)ps - must scrupulously ensure that, with due regard for justice,
disputes among the People of God are avoided, a.nd_ that, as soon as possible, they
are settled in a peaceful manner."3% The second paragraph of this canon instructs

-the judge concerned, even in the early stages of litigation, or indeed at any other
time that he. might foresee the possibility of a successful resolution of. the

dispute, to encourage and assist the parties to seek an equitable solution through

discussion {"communi consilio™) and, if necessary, by way of mediation. Should thF
dispute concern the private good of the parties, the judge is to discern whether n

agreement or a judgment by an arbxtrator mlght resolve the controversy (§3).\\
\

The spirit of canon 1446 is applied specifically to the matrimonial nuliity
process in canon 1676 which urges the judge, before accepting a (:ase, to.’fuse
pastoral means to persuade the spouses; whenever there appears to bxhope of

success to validate’ their marnage if this is pdsmble and resume conjugal life, 35

a. Ordinary or Delegated Power ' ‘

Unlike the ambiguous situation that existed under the 1917 Code where
noted commentators were in disagreement over the nature of the power exercxsed

by synodal and pro-synodal judges, the wording of canon 1422 leaves no doubt as

34 Cif, B. FRANCK, Vers un Nouveau Droit Canomque", p. 180; cf. also
ugra, chapter I, pp. 5-6, for a discussion on the episcopalis audientia.

35 Cf. also canon 1695 on cases involving the separation of spouses.

-
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to the nature of the jurisdiction enjoyed by associate judges.36 Canon 1422

asserts that: ., ) )
' . . l /\'\

The judicial vicar, the associate judicial vicars and the-other
judges are appointed for a specified.period of time, without prejudice
to the. provision of canon 1420,5§5. Théy cannot be removed from
office except for a lawful and grave reason \

and canon 1420,85 stipulates that: \\

When the see is vacant, they do not cease from office, nor can \\
they be removed by the diocesan administrator. Orn, the coming of. ‘
the new bishop, however, they need to be confirmed in office.38

These two canons, read in conjunction with canon-131,81 which states-that

"ordinary power of governance is that which by virtue of the\{}w itself is attached

to a given office,"3% and canon 145,51 which declares that "am ecclesiastical

~

36 Cf. G. GRAHAM, Synodal and Pro-synodal Judges, pp. 74-83. In his

treatment of the nature of the power exercised by synodal judges, Graham cites
commentators such as Vermeersch, Wernz-Vidal and Cappello, and lists-their
arguments in favour of the delegated jurisdiction of such judges. Then, citing:
Coronata and Roberti, he presents their reasons for adducing the ordinary power
of synodal judges. Graham, himself, then concludes: .
"[...] for these reasons, it is the opinion of this writer that synodal and pro-
synodal judges have ordinary power. They form the ordinary .tribunal of the bishop
of the diocese, and so their power is vicarious ordinary power. From this point of
view, it would seem évident that the words of canon 1574 (of CiC 1917),
"potestate ab Episcopo delegata," are mis@ading, and should be deleted from the
canon in any future revision of the Code" (p: 82). .

~ 37 Canon 1422: "Vicarius iudicialis, Vicari iudiciales adiuncti et ceteri
tudices nominantur ad definitum tempus, firmo praescripto can. 420,85, nec

removeri possunt nisi ex legitima gravique causa.”

38 Canon 1420,85: "ipsi, sede vacante, a munere non cessant nec ab
Administratore dioecesano amoveri possunt: adveniente autem novo Episcopo,
indigent confirmatione."

39 Canon 131,8]: "Potestas regiminis ordinaria ea est, quae ipso iure

alicui officio adnectitur; delegata quae ipsi personae - non mediante officio .

conceditur.”
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office is any function which by divine or ecclesiastical disposition is established in
a stable manner to further a spiritual purposé," clarify a long—standiné dispute
amor-mg canonists regarding the nature of :che power exercised by .associate
judges.#0  That such power is 'ordina_ry accords with the fact that the judicial
vicar exercises ordinary jurisdiction,*! and that the collegé renders its sentence
as a unit.¥Z_ It would seem incomprehensible for one member of the college to

enjoy ordinary power while the power of the others was only delegated.

—

\’Although canon 135,53 on the p.owel; of gQ:_ernance provides'that "jud.i’cial
power which is possessed by judg.gs and judicial colleges /..,/ cannot be delegated,
except for the performance of acts ﬁreparatory to .some decree or judgment,"43
this prescription is not absolute. It does not apply, for instance, to the‘ diocesan
bishop who, as judge of first or second instance, whether in hi$ own tribunal or as

\

moderator of the interdiocesan one, may delegate his judigial power for the

handling of any case for which he is competent.44

40 Canon 145,81: "Officium ecclesiasticum est quodlibet  munus

- ordinatione sive divina sive ecclesiastica stabiliter constitutum in finem

spiritualem exercendum."
4

51 Cf.canon 142051, 5

42 Cf. canon 1426,81. ~

43 Canon 135,83: "Potestas iudicialis, qua gaudent iudices aut collegia
ludicialia, exercenda est modo iure praescripto, et delegari nequit, nisi ad actus

~_cuivis decreto aut sententiae praeparatorios perficiendos."

- -
~—

44 Cf. F. URRUTIA, Qe normis generalibus, adnotationes in Codicem:
Liber I, pp- 92-93. In his commentary on canon 135, Urrutia writes: "Episcopus

"_ygiioecesanus potestatem iudicialem delegare potest.”
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The restriction in canon 135,53 applies to the judicial vicar, associate
" judges and judicial colleges. Accordingly, even where the exercise of judicial
power is executive in character, judges a;ré bound by this prescription.#? It would
be possible, however, for a diocesan bishop in his own court or 2 moderator in an
interdiocesan one, to empower the judicial vicar or an associate judge, by special

mandate, to appoint other judges to study specific cases.

In restricting the cap‘;city of the judicial vicar to delegate his power,
canon 135,83 has also resolved a point.of aissent that arose from the 1917 Code.46
Some commentators, following tl;e _general' brinciple that one who possessed
ordinary jurisdiction could delegate it in whole or in part, unless the law expr'essly
provided otherwise, held that the officialis could delegate his judicial
jurisdiction.¥7 Other commentators, however, maintained that the special nature
of the office and the qualities required, together with the fact that any number of
vice-officiales could be appointed, seemed to indicate that the intent of the law
was that there should be no delegation of powers -where jurisdiction had been

rd

granteq industria personae.*8

~

45 Ibid., pp. 92-93: "Quoad iudicialem, iudices etiam collegiales:
1) Servare tenentur iuris praescripta, etiam ex charactere exsecutivo potestatis

ludicialis; nequeunt delegare ("ex iuris praescriptio,") nisi ad actus praeparatorios

{cf. c. 43)."
46 Cf. W. DOHENY, op. cit., p. 60.
47 Cf. canon 199,81 of CIC 1917.

48 Ci. F. ROBERTI, De processibus, I, pp. 252-253, n. 111: "At quamvis
in Codice non habeatur expressa prohibitio, officium non potest aliis delegari, quia
datur industria personae (c. 199,82), nisi agatur de articulo non iurisdictionali (c.
199,54)." .

—_—
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b. Lay Judges - a Restricted Competence?

Since the judicial power exercised by all zcclesiastical judges is ordinary
and vicarious in nature, the question-could justifiably be posed as to the reasons
for the obvious restrictiom\gf canon [421,52 upon lay persons in the exercise of
thelr judicial role. Perhaps some light could be brought to bear upon this apparent
inconsistency through a study of canon 1421,82, in conjunction with canon 129 on
the power of governance in the Church.4? Canon 129 declares that:

§1 Those who are in sacred orders are, in accordance with the
provisions of the law, capable of the power of governance, which
belongs to the Church by divine institution. This power is also called
the power of jurisdiction.

52 Lay members of the Christian faithful may co-operate in thé ¢
exercise of this same power in accord with the norm of law.?

One of the principal issues raised by canon 129,82 concerns the status of

the laity in regard to-the governing power of the Church.’l The canon is

-

49 Canon 142],82: "Episcoporum conferentia permittere potest ut etiam
laici iudices constituantur, e quibus, suadente necessitate, unus assumi potest ad
_collegium efformandum." : - '

x/

50 Canon 129: "§1 Potestatis regiminis, quae quidem ex divina
institutione est in Ecclesia et etiam potestas idrisdictionis vocatur, ad normam
praescriptorum iuris, habiles sunt qui ordine sacro sunt insigniti.

. "§2 1In exercitio eiusdem potestatis, christifideles laici ad normam iuris
cooperari pgsSunt.” -
7

51 It appears that canon 129 of CIC 1983 is more restrictive with respect
to the exercise of jurisdiction by lay persons than canons 126 of CIC Schema 1930
and 129 of CIC Schema 1982 were. Although canons 126 and canon 129 of the
respective Schemata permitted the exercise of "eam partem” of the power of
governance which the supreme authority in the Church concedes "singulis pro
causis," no mention was made of the element of co-operation i"coogerari
possunt,”) found in canon 129,82 of the new Code. It may thus be assumed that in
the final revision process in 1982, this further restrictive element was introduced.
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: e _
significant in that, after discussing in its first paragraph the exercise of the power

of govetnance by those in sacred orders, it then assigns to members of the laity a
restricted’ capacity for co-operation in jurisdiction in both the judicial and

executive spheres. It is also significant that it cantrasts the "habilitas" of the

clergy for the exercise of the power of governance with the mere "co-operation”

r

of the laity in the exercise of that power.

]
To what extent, then, has lay participation in the power of governance

been recognised in the new law? To attempt to answer this question adequately, a

‘study of the background to canon 129 is essential. Canon 129 which had a rathers

stormy history during the revision fr—ocess underwent a number of drafts, and
reflects a cautious moving away froth the previously held positions. It is evident

that the text, as it now stands, is not the last word on the matter. @
J .

While the 1917 Code of Canon Law made it clear that the laity had no.

share in the gov,erni% power of the Church,52 the Second Vatican Council made it

Even though certain cardinals at the October 1981 meeting of Code Commission
proposed a fundamental objection against canon 126, as well as canons 244 (on
clerical offices) and 1373,82 (on lay judges) of CIC Schema 1980, the wording of
canon 126 was not altered in the 1982 Schema. Had the amended text for canon
126, proposed at that meeting, been accepted, there would have been no
possibility of lay participation in the power of governance: "Potestas regimipis,
quae quidern ex divina institutione est in Ecclesia et etiam potestas iurisdictionis
vocatur, ad normam praescriptorum iuris, habiles sunt qui ordine sacro sunt
insigniti." Cf. PONTIFICAL COMMISSION FOR THE REVISION OF THE CODE
OF CANON LAW, Relatio complectens synthesim animadversionum ab Em.mis
atque Ex.mis Patribus Commissionis ad novissimum Schema Codicis Iuris Canonici

exhibitarum, cum responsionibus a Secretaria_et consultoribus datis, pp. 37-41;

hereafter cited as Relatio; ID., Communicationes, 14 (1982), pp- 146-149.

52 Canon 118 of CIC 1917 was most explicit in asserting that only clerics -

were capable of obtaining the power of jurisdiction, a power Wwhich canon 196 of
CIC 1917 equated with the power of governing ("Potestas iurisdictionis seu
regiminis.")

+
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equally clear that lay persons do share actjvely in the total mission of the Church:
teaching, sanctifying and governing.?3 Indeed, this active participation in the
apostolate of the Church was described by the Council as the laity's "right," a

right which flowed from "their union with Christ the Head."54

It is in this context of the Eﬁve_rgent approaches to the role of the laity in
t'hé Church, that both the merit and the inadequacy of canen 129 should be
understood and appreciated. The merit of the canon derives firstly %rom its
position, together with the entire section De potestate regiminis, in Book I oflthe

{
new Code.’? The canons which treated of the power of jurisdiction i the [917

Code wére to be found in Book II in the, section De clé?icis.56 Theilr sitgation in
this;,sef-:tion of the Code was consistent with the view that all governing authority
in the Church resided in the clergyalone. The relocation of the canons on the
power of governance ‘in the General Norms of Book I of the 1983 Code is a
significant recognition of the teaching of‘ the Council that all the People of God
have a rightful share, according to their situation, in the threefold mission of the

-

Church.

L]

53 Cf. VATICAN COUNCIL II, Dogmatic Constitution, "Lumen gentium,"
November 21, 1964, in AAS, 57, (1965), art. 31, p. 37; ID., Decree, "Apostolicam
actupsitatem," November 18, 1965, in AAS, 58 (1966), art. 2, pp. 838-839.

54 Cfi. ID., "'ApBstolicam actuositatem,” art. 3,51 p. 839: "Laici officium
et lus ad apostolatum obtinent ex ipsa sua cum Christo Capite unione.”

5 Book I, Title VIII, canons 129-144 of CIC 1983,

56 Book Il, Title V, canons 196-210 of CIC 1917.
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Moreover, there is merit in that canon 129,52 explicitly acknowledges that
members of the faith{ul, not in sacred orders, may nonetheless "co-operate" in the

exercise of the power of governance.
1/
!

Yet, canon |29 appears to be somewhat inadequate from both
ecclesiastical and canonical perspectives. It is evident that we are dealing with a

compromise text. While recognising under certain conditions ("ad normam iuris

' cooEerarli") the exercTs‘ezkc;\fg)ovemmental power by persons not in sacred orders;,
the canon restricts the capacity for such power to the ordained alone. Only those
In sacred orders are habiles for the pc.>wer of govermance, though others may co-
operate in its exercise. This canon produces, then, a juridical anomaly in
permitting the exercise of the power of governance by those who are intrinsically

incapable of possessing such power.”27

With respect to the furidicél position of lay judges, that they function in
virtue of 6rdina@ vicarious power has been established. Nevertheless; canon
1421,82 obviously assigns to them a lesser role in the’ljudicial process. The canon
provides that, with tﬁe permission o{ the episcopal conference, lay persons may

also be appointed judges, but that only where necessity suggests, may they

constitute a collegiate tribunal with two clerical judges.58 Afgardingly, in terms
. '5 ‘J)

57 Cf. Relatio (ad n. 126), p. 37: "Infelici modo distinctio inter clericos
et laicos statuitur. Si laidi sunt inhabiles, quomodo possunt illam potestatem
exercere?" ’

58 Art. 2,83 of "Normae pro Tribunalibus" provided that where a regional
* tribynal is concerned, the assembly of bishops is the respective episcopal
conference. Canon 1423,81, however, authorises the assembly of bishops, with the
approval of the Holy See, to take charge of such a tribunal directly. In such a
case, where permission for the appointment of a lay judge to constitute a

Fid
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of the genéral law, lay judges may’r/;\ot constitute a sole judge tribunal, whether

, for formal or informal cases.59

) How is one then, to construe and recdncile)the apparent anomaly in the
~ distinction between the exercise of the er—&f governance by those in sacred
orderé_ (81),60 on the one hand, and by lay persons on the other (§2)?6 What does

‘cooperari” mean in the context of this canon? Does it imply a two-tiered

standard of jurisdiction, one whereby a cleric exercises his jurisdiction in an

collegiate tribunal is to be sought, the anomalous situation of the assembly, i.e.,
the episcopal conference, having to approach the episcopal conference would be
encountered. It appears, however, that only those members of the episcopal
conference, who have contributed to the juridical existence of the tribunal
through the voluntary transfer of part of their judicial power, constitute the
assembly. Cf. supra, chapter IV, pp. 175-177.

59 However, cf. J. BEYER, "De natura potestatis regiminis seu
iurisdictionis recte in Codice renovato enuntianda," in Per., 71 (1982), p.-99: "A
fortiori unum laicum esse iudicum unicum, uti speciali facultate quibusdam in
nationibus.est concessum."

60 In his commentary on canon 129, F. URRUTIA maintains that canon
129,81 seems to affirm that clerics exclusively are capable of the power of
governance, and that the wording of canon 274,81 (cf. supra, footnote 10) confirms
this view. He continues that canon 129,52 does not permit this exclusivity to be
understood absolutely, since, in order that lay persons be able to "co-operate" in
the exercise of "elusdem potestatis,” they necessarily ought to have the capacity
for that power. Urrutia concludes that "the power of governance, therefore,
appears to be reserved to clerics by ecclesiastical law, on account of the
connection with the power of orders” (cf. op. cit., p. 89); G. GHIRLANDA, "De
potestate iuxta schemata a Commissione Codici Recognoscendo proposita,” in
Per., 70 (1981), pp. 402-404; ID., "De laicis iuxta novum Codicem," in Per., 72
{1983), pp. 63-64. ~

61 The role of the diocesan oeconomus {canon 494 of CIC 1983) was cited
as an example of the inconsistency of the new law at the October 1981 meeting of
the Fathers of the Coffiimission. The point was made that since the oeconomus
had juridical stability ("ne amovetur nisi ob gravem causam,") this implied
executive power ("bdna dicecesis sub auctoritate Episcopi administrare™) which
could be exercised by a lay person. Ci. Relatio, p. 37; Communicationes, 14
(1982), p. 146. It would seem, however, that the role of the ceconomus does not,
strictly speaking, involve the exercise of jurisdiction, but of administration. '

.1 - f‘
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i@vidual capacity, and the other, whereby a lay person is enabled to exercise
juri\sdiction, but only in association with two clericg to form a cc;liege? In so far
as clerical and lay judges enjoy ordinary jurisdiction, does this dissimilarity
suggest that the quality of jurisdiction of a lay judge is so ra_dical-ly subordinate,

that lay jurisdiction c¢an only be exercised In the context of a collegiate tribunal

to which canon 135,83 attributes ordinary judicial power?

Is not this restriction somewhat reminiscent of the spirit of canon 118 of -

the 1917 Code of Canon Law where sacred orders were considered a prerequisite
to the exercise of jurisdiction? Indeed, from a construction Vof canons 129, 274,81
and 142] of the 1983 Code, it appears that only those in sacréd orders have the
capacity for tljé power of governance, and that when lay judges are appoi:'lted,
they exercise no jurisdict.i'-on until called upon to form a judicial college as a third
mer_nbgTr. It seems, then, that it is only their assignmept to a turnus tl;atrwould

! '
activate their jurisdiction.

Fhe full implicat.i-ons of these questions are extensive for, if- lay judges
enjoy jurisdiction solely in the- context of being j;ridicaily connected to a
co]legiate tribunal for a particular case, it could legitimately be asked whether
the actual appointment as associate judge also includes the immediate conférral
of jurisdiction. It seems, therefore, that it is not simply their appointment that
makes it possible for lay judges to decide cases, but rather their designation to a
t_l.ﬂ'l_u-:_s.-.\ Accordingly, then, it woulld be the judicial vicar who, through his

assignment of a lay judge to a college, in fact activates the jurisdiction the lay

person has been granted "in potentia." For this reason, it appears that it is not

the assembly of bishops nor the tribunal moderator, as the case may be, nor is it

-
L



THE INTERNAL ORGANISATION OF INTERDIOCESAN TRIBUNALS 211

the episcopal conference that is the authentic and ultimate grantor of
jurisdiction. Rather, it is the actual designation as a member of the collegiate
tribunal, in whose judicial power a lay judgeSshares, that makes it possible for

such a judge to "co-operate” in the judicial process.

In his allocution to the judges, advocates and officers of the Sacred

Roman Rota on February 4, 1977, Pope Paul VI declared that:

[..J ecclesial communion is made up of the faithful and their pastors
together. The faithful, in virtue of their common priesthood, working
by word and counsel with their pastors for the good of the Church,
are not to be regarded merely as subjects, but rather as co-operators
with the hierarchical order to which, in all its grades, they give
reverent assistance.62

In the light of such sg}qe\-rénts, as well as many simila{p pronouncements
of the Second Vatican Council, there were those who hoped that the limited

concessions made to members of the laity by Causas matrimoniales would be

3

expanded in the new law.63 But this wish was not to be fulfilled, since canon

62 PAUL VI, Address to the Sacred Roman Rota, "The Juridical
Structures in the Life of the Church,” February.4, 1977, in AAS, 69 (1977) pp- 150-
151: "/...] communio Ecclesiae a fidelibus et pastoribus simul constituitur, ita ut
fideles, sacerdotio communi praediti et communicationibus et consiliis cum
pastoribus in bonum Ecclesiae operantes, non tantum subditi habentur, sed etiam
cooperatores ordinis hierarchici, cui obsequiosum auxilium praestant in omnibus
eius gradibus."”

63 Even when the Motu Proprio, "Causas matrimoniales," was published in
1971, there were those who held that its treatment of lay participation in the
exercise of jurisdiction was inadequate. Ci. C. de DIEGO-LORA, "La reforma del
proceso matrimonial canénico,” in IC, 12 (1972), pp. 107-188 and J. SOUTO, "Las
lineas generales-de la reforma," in IC, 12 (1972), pp. 93-106. Both authors, writing
shortly after the publication of "Causas matrimoniales," maintained that the motu
proprio was still too restrictive. Souto (pp. 99-100) claimed that there was no
reason why the laity could not exercise jurisdictional functions in the Church, and
he characterised the modification of the old law as a "limited concession." Diego-
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1421,82, while admitting the possibility of appointing both lay men and women as
*  associate judges, faithfully reflects article V,§1 of the motu grogrioﬁ‘f

: s
Although the 1983 Code has indeed moved a long way in recognising the

role of the lai.ty in thé.‘totai mission of the Church, there still é.ppears to be too
great a juridical connection bt-etween sacred orders and the capac-ity for the
exercise of jurisdiction. This connection has produced serious difficulties in
];roviding explanations concerning the nature and extent of jurisdiction exercised

by lay judges.

‘-\
Lora (p. 128) also believed that the innovations did not go far enough, and that
"Causas matrimoniales" manifested a timidity on the part of the ecclesial
legislators to recognise the right and the capacity of the laity to participate fully i

in the Church.
. v

64 In its project report of 1970, the coetus for the revision of procedural ’/
law made explicit reference to both Reiffenstuel and Schmalzgrueber, as well as |
to art. 33,83 of "Lumen gentium," dnd relied upon these to justify its cautious .
introduction of lay men into the decisional process [cf. Communicationes, 2 ‘o
(1970), p. 1897; 1. GORDON, "De nimia processuum matrirmonialium duratione: ™
factum, causae, remedia," in Per., 58 (1969), pp. 514-518, supported this approach,- —~ ™
since for him the judgment of a matrimonial nullity case involves a distinctly
priestly power, and a lay person is "absolute incapax ad suscipiendam et
. exercendam omnem potestatem stricte sacerdotalem;” W. AYMANS, "Laien als
kirchliche Richter?," in AKK, 144 (1975), pp. 3-20, questioned whether the
provisions of "Causas matrimoniales," on lay judicial activity, adequately
considered the close relationship that exists between sacred orders and ministerial
power in the Church, and he strongly urged that the full implications of the lay
exercise of ministerial power be seriously examined prior to the implementation
of any definitive changes in the law. Indeed, following the promulgation of the
1983 Code, Aymans views the juridical position of lay judges as "an insoluble
contradiction in the new Code itself" ("/...7 ein unaufhebbarer Widerspruch im
Gesetzbuch selbst [...7,") and calls upon the legislator to clarify the matter. He
sees the participation of lay persons in the power of jurisdiction as an emergency
provision.. Cif. W. AYMANS, "Die Leitung der Teilkirche," in The New Code of
Canon Liaw: 5th International Congress of Canon Law, II, p. 183.

T ‘k)J
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-~ Perhaps the' continued restrictions upon lay persons in the exercise of 'the
power of governance may best be interpreted as a reflection of uncertainty on the
part of the Church regarding the nature of jurisdiction and its relation to sacred
orders. However, in' view~of the progress made, and considering that canon 129
should be seen as a compromise and interim te;(t, it would seem unfair ;co (:lritlcise
téo harshly the obvious anomaly betv:reen the exercise of jurisdiction by clerics on

the one hand, and lay persons on the other.65

ili. The Promotor of Justice and the Defefider of the Bond

The roles of the promotor of justice and the defender of the bond remain
essentially unchanged in the new Code. The need for the active involvement of
these officers in those cases referred to respectively in canons™1430 and 1432 is
brought out clearly by canon 1433 which provides that:

In cases in which the presence of the promotor of justice or of

the defender of the bond is required, the acts are invalid if they were

not summoned. This does not apply if, although not summoned, they

were in fact present or, having studied the acts, were able to fulfill

their role at least before the judgment.66

Primarily, the promotor of justice is the custodian and vindicator of the

law, whose principal function is the safeguarding of the public order. His or her

involvement is required in all penal cases and in contentious ones where the public

65 Cf. A.C. DIACETIS, The Judgment of Formal Matrimonial Cases:
Historical Reflections, Contemporary Developments, and Future Possibilities, p.
229. .

\
66 Canon 1433: "In causis in quibus promotoris iustitiae aut defensoris
vinculi praesentia requiritur, iis non Citatis, acta irrita sunt, nisi ipsi, etsi non

citati, revera interfuerint, aut saltem ante sententiam, actis inspectis, munere
suo fungi potuerint.”
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good is at stake.67 The defender of the bond, however, must be involved in all
cases concerning the nullity of ordination or the nullity or dissolution of

marriage,68 and present all that can be reasonably argued against nullity or

- dissolution.®9

Canon 1435 prescribes the qualifications for appointment to these offices:

[..J They are to be clerics or lay persons of good repute, with a
=doctorate or licentiate in Canon Law, and of proven prudence and

zeal for justice.?O

Where lay persons fulfill these positions, no difficulties concerning the

exercise of jurisdiction are encountered, since it is commonly held that these

offices do not involve the exercise of juhsdiction, properlj' so-called.

With respect to the number of defenders of the bond in any tribunal, the
Code is silent. There seems to be no objection, however, to the appointment of
additional defenders of the bond either in diocesan or interdiocesan courts. This

e

—

67 Cfi. canon 1430,

68 Cf. canon 1432. The words "or dissolution™ in canon 1432 which did
not appear in canon 1586 of CIC 1917, stress the role of the defender of the bond
in cases involving dissolution of the bond of marriage and dispensation from
ratified non-consummated marriages.

69 Ci. PIUS XII, Address to the Sacred Roman Rota, "Matrir'nonial Trials
in Relation to the Ends of the Church;" October 2, 1944, in AAS, 36 (1944), p. 284.

70 Canon 1435: "[..] qui sint clerici vel laici, integrae famae, in iure
canonico doctores vel licentiati, ac prudentia et iustitiae zelo probati." Cf. SRR
Dec, 13 (1921), p. 130. Since the defender of the bond had not been present at the
hearings in a matrimonial nullity case, but had merely examined the acts of the
case after it had been finalised, it was necessary for a sanation_of the sentence to
be granted by Pope Benedict X¥.

.

Y
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possibility is especially significant where instructory triburials are established- as
part of the interdiocesan court since, in some instances, formal matrimonial

nullity cases are not only accepted and instructed, but also concluded there.

Similarly, as in the case of judges in interdiocesan ;cribunals, the
proc;edures for the appointment and for the removal from office of the promotor
of justice and the defender of the bond are to be found in the particular law of the
tribunal, or if established prior to November 27, 1983, in the new Code of Canon
Law interpreted in the light of canonical tradition. Generally, however, unless
the moderator is the competent authority for the appointment and removal of
such personnel, provision should be made for the intervention of the assembly.7!
Canon 1436,52 which provides that the appointments of the promotor of justice

and the defender of the bond may be made "ad universitatem causarum" or "ad

singulas causas," states that such officers may only be removed for a just reason.

The law does not refer to the necessity for the appointments to be for a specified

time, but does require that an oath of office be taken.
iv. The Notary

Canon 1437 calls for the presence of a notary at every trial to the extent

that both }Qe "acta causae" and the "acta processus" are invalid unless signed by a
notary. With the presiding judge, the notary is also to countérsign all decrees,’
citations, notifications, interlocutory sentences and the definitive sentence.

Where_a judge has admitted on oral plea, he may direct the notary to record the

71 Cf. "Normae pro Tribunalibus," arts. 5,81, p. 488 and 8,51, p. 489.

~
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-matter in writing.”’2 Whenever wltr;esses provide evidence, their replies are to be
recorded by a notary,”’3 and mentibn should be made in the acts whether an oath
was administered, as well as anything worthy of record that may have occurred
during the examination,/# Acts drawn up by a notary, regarded as a testis

qualificatus, constitute public proof and have the value of public documents.”>

Both clerics and lay persons may be appointed notaries, although in cases
involving the reputation of a priest, the notary should also be a priest.”6 No

exercise of jurisdiction is connected with the office of notary.

The procedures for the appointment of notaries varied in interdiocesan
tribunals erected prior to 1971; in some courts, the intervention of the assembly
was prescribed, as in the case of the appﬁintment of judg_es, promotors of justice
and defenders of the bond, while' in others, the particular law provided that
notaries were to be appointed by the moderator in terms of the common law.”7
However, it appears that in most courts established after March 25, 1971, the

notary, together with the other tribunal officers, was to be appointed in the

72 Cfi. canon 1503,82.
A ct. Canon 1567 51.

74 Ci, canon 1568,
/__,
75 Ci. canon 437,82,

76 Cf. canon 483,82,

77 For example, art. 2 of the norms for the Italian regional courts {cf.
AAS, 32 (1940), p. 304), prescribed the intervention of the assembly in the
appointment of all tribunal officers, while art. 2 of the norms for the regional
courts at Reims and Amiens, established in 1966, entrusted the appointment of
notaries to the moderator (cf. Leges ecclesiae; III, n. 3508).
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- assembly of bishops. Nevertheless,.in virtue of canon 485, notaries may be freely
removed .bx the moderator without formality, unless the particular law of the

tribunal or canonical tradition, as the case may be, determines otherwise.
B. The Ordinary Tribunal of First Instance
i. Preliminary Notion

Canon 1419,81 states the general principle that in every diocese and for
all cases not expressly excepted by law, the local Ordinary is the judge of first
instance: With respect to an interdiocesan court, canon 1423,81 affirms the same

principle in so far as the bishop designated to direct the court is concerned.

The ordinary tribunal of first inst%e may be either a sole judge trifnunal,
in which case one clerical judge presides as in the documentary process of canons
1686-1688, or a collegiate tribunal where several judges constitute a college, as
for formal matrimonial nullity cases.’8 The Code makes provision for three‘types
of tribunals, depending upon the nature qf the case and, in certain instances, upon

the peywission of the national episcopal conference.

78 The term "tribunal” is utilised in two distinct senses in Book VII of the
new Code. With respect to an interdiocesan tribunal, the term may signify the
entire judicial system in the territory, both at the seat and at the branch offices,
if any. Included within this understanding would be the tribunal officers, i.e., the
judicial vicar, associate judicial vicar(s), associate judges, both lay and clerical, as
well as the promotors of justice, defenders of the bend and notaries. In other
instances, the word is strictly limited to the tribunal itself, as an organ of
‘judgment.

-~
: L
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a. The Sole.Judge Tribunal

Canon 1425 requires a collegiate tribuna! for certain specified cases
(81),79 but indicates that in first instance, if a college cannot be established, and
for “as long as the impossibility persists, tﬁe episcopal conference may permit the

appointment of a sole clerical judge who should be assisted, wherever possible, by

an assessor and an auditor (54).80
b. The Sole Judge with Assessors

Becéuse of a possible lack of diversity of perspectives, there is potential
danger of error where 2 single judge decides a case. Canon 1424, therefore,
authorises such a juage to associate with himsel§ two assessors who may be clerics
or lay pergons.81 Ideally, as in a matrimonial n&ity case, the experts who a:;sist
the triBunaI could be appointed assessors. Hence, for example, an‘elder of a
particular tribe, well-versed in its culture, could fulfill the role of assessor in

certain rural areas in Southern Africa. . -

* 79 Ci. infra, footnote 86.

80 Canon 1425,8: "In primo iudicii gradu, si forte collegium constitui
nequeat, Episcoporum conferentia, quamdiu huiusmodi impossibilitas perduret,
permittere potest ut Episcopus causas unico iudici clerico committat, qui, ubi
fieri possit, assessorem et auditorem sibi asciscat." While canon [425,84 generally
reflects the faculty that was granted to episcopal conferences by article V,§2 of
"Causas matrimoniales," it does not restrict the exercise of the faculty to
"singulis casibus" as was the case with "Causas matrimoniales" and canon 1377,84
of CIC Schema 1980. Cf. Communicationes, 10 (1978), p. 233. The wording of
canon 1425,84 of CIC Schema 1982 is, however, similar to canon 1425,54 of the
new law. . o

_ 8] Canon 142%: "Unicus iudex in quolibet iudicio duos assessores, clericos
vel laicos probatae vitae, sibi consulentes asciscere potest,"
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The choice whether or not to involve assessors in the decision-making
process rests with the judge alone. Although the role of an assessor is to assist

the judge in processing the acts and examining the cause, as well as in framing the

sentence, the judge retains his independence throughout the process.

c. The Judicial College

- Notwithstanding cases which may .be decided by a single judge, the Codé
stresses the obligation to establish a collegiate tribunal in certain situations. In
the territory served by an interd.locesan court, such a college would be constituted
by the moderator or his judicial vicar in association with at least two other
judges, one of whom could be a lay person. Canon 1425,8] insists on the gravity of
the obligation to establish such a court, since it specifies the types of cases
reserved to a judicial college.32. Thus,'canon 1622,1°, which treats of the
ordinary contentious trial, declares:

A judgment is null with a nullity that is simply re-mediable, if:

1 contrary to the requirements of canon 1425,81, it was not.
given by the lawful number of judges;33 :

82 Canon 1425,81 prescribes the constitution of collegiate tribunals for
more serious cases to ensure judicial objectivity and diversity of perspectives.
However, as has been seen, in %ertain circumstances, the authorisation of sole
judge tribunals is possible for such cases (cf. canon 1425,54). :

83 Ganon.1622: "Sententia vitio sanabilis nullitdtis dumtaxat laborat, si:
1° lata est a non legitimo numero iudicum, contra praescriptum can. 1425,§1."
A sentence which is remediably null is automatically sanated if a complaint of
nullity is neither introduced, nor the sentence emendated within three months of
notification of the publication of the sentence. Cf. canons [1626,82 and 1623.
In canion 1896,1° of CIC 1917, irremediable nullity resulted where a sentence had
been rendered by less than the required number of judges. Unlike the case of
remediable nullity where an automatic sanation takes place in virtue of a fiction
" of law, where a sentence is vitiated by irremediable nullity, only a sanation,
granted by the Apostolic Signatura, can validate it
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Remediable nullity, on account of a lack in the lawful number c;f judges,
may be incurred in the following circumstances:
- asentence is rendered by one clerical judge in first instance without the prior
autgiorigatior; of the episcopal conference;
- a sentence is rendered by one la); judge 1’n first in;tance, even where prior
authorisation has been g;'ar];ed by the episcopal con'ference for the use of one
clerical judgé; . ’
- asentence is given in second instance by one judge, either clerical or lay;

- a sentfnce is rendered in either* first or second instance by one clerical judge

and two lay judges.

With respect to the prbcedure to be observed in the judicial college, canon

1426,81 provides that "a.colleglate tribunal must proceed in collegiate fashion and -

give its judgment by majority vote." Thus, a collegiate tribupal of three_or more
’ R

" judges must proceed;as a single composite body, and should'pronou'nce its decision

éccording to majority vote. Prior to the rendering of the definitive sentence,

each judge is to prepare a written opinion on the merits of the case, stating

reasons both from fact and law thét prompted the decision. Olhce each judge has

expressed an opinion, the court may then discuss the case and pronounce its

judgment according to majority vote. - s

/
1

N

With respect to the presidency of the court, canon 1426,82 prescribes that,

; - . e . . . .. . /
"as far as possible, the judicial vicar or an associate judicial vicar must preside

-

over the collegiate tribunal."8% Where the diocesan bishop or the moderator of
o .

84 Canon 1426,82: "Eidem praeesse debet, quatenus fieri potest, Vicarius
iudicialis vel Vicarius iudicialis adiunctus.” _ . N
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the interdiocesan tribunal, as the case may be, elects to assoclate himself
personally in the judgment of a case for which a college is required, he. should

assume the presidency.

-
-

The cases referred to the collegiate tribunal may be di\.fided'into WO m
<:a'tt=:gories:85
- casesreserved 1o the tribunal by law {mandatory resérvation);
5 ) :
- éases which may be submitted to the tribunal {optional reservation).

The following matters are reserved to a collegiate tribunal of
three judges, any contrary custom being reprobated:

'7

Canon 1425,81, on mandatory reservation, states:

1°  contentious cases: a) concerning the bond of sacred
ordination; b) concerning the bond of marriage, without prejudice to
the provisions of canons 1686 and 1688; .o

2° penél'cases: a) for offences which carry the penalty of
dismissal from the clerical state; b) concerning the imposition or

ay,

As regards optional reservation, canon [425,52 provides:

85 A distinction is found in the Code between a mahdated collegiate
tribunal, l.e., one which must be constituted by prescription of law, and a
facultative one, i.e., one which may be established at the discretion of the
moderator of the interdiocesan tribunal, or of the judicial vicar where a special
mandate had been granted. A ) ’

86 Canon 1425,5]: "Reprobata contraria %uetudine, tribunali collegiali
trium iudicum reservantur: L

1°  causae conténtiosae: a) de vinculo sacrae ordinationis; b) de vinculo

matrimonit, firmis praescriptis cann. 1686 et 1688:
2° causae poenales: a) de delictis quae poenam dimissionis e statu
clericali secumferre possunt; b) de irroganda vel deciaranda excommunicatione."
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« The bishop can entrust the more difficult cases or those of

greater importance to the judgment of three or five judges.87

Thus, irre‘sﬁective of the cases referred to in. canon 1425,81, other cases,
on account of their complexity or the far-reaching consequefces of a de-cision,-
may be entrusteq to a judicial college of three or five judges. The commission_of
such cases to a collegiate tribunal remains at the discr.etlon of‘ the diocesan bishop
or the tribunal moderator, as the case may be, unless this has been delegated to
the judicial vicar.

-

Difficulties arise concerning the constitution of a 'ﬁve-judge tribunal.

Where a case has been reserved to such a college, would it be possible to

" constitute it using three clerical and two lay judges? Since canon 1421,82 makes

no qualification as to the size of the coliege, in prov‘fding that "/...7 laici iudices
[-.d e quibus [.7 unus assumi potest ad collegium efformandum," it would seem
to limit the constitution of a five-judge court to four clerics and one lay person.
It appears, 'howe‘ver, that there is a possible lacuna in the law since, when

referring to a "collegiate tribunal," it generally intends a three-judge college.

'd. The Procedures to be Observed

- With respect to the procedures to be observed in interdiocesan courts, the
norms of the Code of Canon Law are to be followed. Article 11 of the general
norms had prescribed that "in the handling of cases, the prescriptions of “law

should be accurately observed, but with the additions and changes stipulated
B

& -

87 Canon 1425,82: "EplSCOpUS causas difficiliores vel maioris momenti
committere potest iudicio trium vel quinque iudicum."
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below." Three canons in the new Code, however, replace certain procedural

provisions contained in the general norms.
- -\

While article 12 of the norms had provided that the libellus was to be

presented to the moderator of the competent tribunal, canon 1502 now prescribes

v
-

that it is to be submitted -to the competent judge._ This canon obviously seeks to
expedite the handling of cases, particularly in terms of canon 1606 which

authorises a judge, under certain circumstances, to pronounce sentence at once.

Canon 1686 permits a judicial vicar or a judge delegated by him, to decide

matrimbr}ial causes handled according to the norms governing the documentary.

process. Article 16 of the general norms had reserved such cases to the tribunal
moderater. Moreover, canon 1479 now provides that a judge may appoint or
confirm the civil appointment of a tutor or guardian. This function had also been

reserved to the modérator by article 14 of the general norms.
ii. The Definitive Sentence and Mandatory Appeal
a. The Definitive Sentence

The definitive sentence in a principal case, tried in judicial form, is the
act by which the court defines and announces in the manner prescribed by law
that, in terms of the acts and proofs submitted, either the claim in the libellus is
proved, or not established.88 That a judge must have moral certitude concerning

the matter to be decided is stated in canon 1608, which prescribes that this

88 Cf. canon 1607.

———
/

(\
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certitude be drawn from the acts of the case and the proofs; and that these be
evaluated according to the conscience of the judge, unless the law declares the
efficacy of some proof.82 In the absence of moral ‘certitude, the judge is to

pronounce a "non constat."90

Although a collegiate tribunal proceeds as a composite body, ceczain roles
within the college may be fulfilled by. individual judges. Thus, among the judges
involved in a formal matrimonial nullity case, the presiding judge is generally the
judicial vicar or an associate judicial vicar. His task is to designate a ponens or
relator whose responsibility is to present the case to the college and later commit

the sentence to writing.91 : .

During the session of the co :jt, the onens\briefly summarises the case,

mentioning the proofs submitted. Then, in a matrimonial nullity suit, for

example, having read the formula of the doubt, "an constet de matrimonii

-~

nullitate in gsu," and having recalled the ground(s) upon which the petition for

nullity is founded, he presents his written conclusions. After that, the presiding
judge and the other associate judge introduce their written conclusions.92 The
majority opinion prevails, although oral discussion is permitted, "and during the

course of this, a judge may alter his opinion.93 Even where the decision is not

89 Cif. canon 1608; PIUS XII, Address to the Sacred Roman Rota,” Moral
Certitude in Marriage Cases," October I, 1942, in AAS, 34 (1942), pp. 338-343.

90 Cf. canon 608,84,
91 Ci. canon 1429.
92 Cf. canon 1609,83.

93 Cf. canon 1609,84. .
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unanimous, the opinion of the majority is the decision of the college as a body.9%

.The written conclusions of the judges are to be preserved with the acts of
the case, and these, together with the discussion prior to the pronouncement of
sentence and the individual votes, are subject to secrecy.95 However, in a
collegiate decision, canon 1609,84 now permits a judge who disagrees with the
sentence to demand that his conclusions be submitted to the second instance
tribunal if the decision is appealed. This is a radical departure from the former

law which required absolute secrecy as to the opinions of the judges. While

article 203 of Provida mater prescribed that these opinions were to be preserved

in the secret archives for ten years after which they could be destroyed, canon

1609,84 merely provides that they be joined to the acts of the case and kept in
secret.?6 In as much as a formal matrimonial nullity case is now appealed ex

officio, the opinions of each judge are assigned greater prominence and, in an

ar S———

appeal, a minority opinion may be considered.%7

T

With respect to the sentence itself, canon 1611 stresses: 1} it must settle
the controversy and provide appropriate responses to the questions raised; 2) it is
to determine the obligations of the parties, stating how these are to be fulfilled;

3) it must contain motives in law and in fact, and apportion the expenses.

94 Ci. canon 1426,5!.
95 Cf. 1609,82.

96 - Cf. 5S.C. OF THE SACRAMENTS, Instrucnon, "Provida mater,"” Augdst
15, 1936, in AAS, 28 (1936), art. 203, p. 352.

97 Cf. D.C. KLEMME, "Tribunal Forms: An Update," in CLSA
Proceedings, 1981, p. 220.
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b. The Mandatory Appeal

Canon 1628, on the appeal in the ordinary contentious trial, states a

general prindple in procedural law:

Without prejudice to the provisions of canon 1629, a party who
considers him or herself to be injured by a judgment has a right to
appeal from the judgment to a higher judge; in cases in which their
presence is required, the promotor of gustice and the defender of the
bond have likewise the right to appeal.?8

~

The terms of this canon imply no obligation for any of the parties to a
particular case to appeal the judgment rendered in first instance. However, the
final section of this canon which treats of the right to appéal, conceded to the
promotor of justice and the defender of the bond, must be read in conjunction
with canon 1682,81 concerning the mandatory appeal for cases involving the
nullity of marriage, and with canon 1712 which brovides that a second instance

decision is required to confirm a judgment declaring the nullity of ordination.

With respect to the mandatory appeal for matrimonial nullity cases, canon
1682,81 directs that:

Ca

The judgment which has first declared the nullity ef a marriage,
together with the appeals, if there are any, and the judicial acts, are
to be sent ex officio to the agpeal tribunal within twenty days of the _
publication of the judgment.?

98 Canon 1628:. "Pars quae aliqua sententia se gravatam putat, itemque
promotor iustitiae et defensor vinculi in causis in quibus eorum praesentia
requiritur, ius habent a sententia appellandi ad iudicem superiorem, salvo
praescripto can. 1629." N

r O : .

99 Canon 1682,51: "Set{entia, \quae matrimonii nullitatem primum

declaraverit, una cum appellationibus, si quae sint, et ceteris iudicii actis, intra

viginti dies a sententiae publjcatione ad tribunal appellationis ex officio
transmittatur."” [
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Accordingly, even' where a first instance decision has declared a marriage
tnvalid in the face of irrefutable proofs, and where no doubt existed in the minds
of the judges or the defender of the bond, canon 1682,51 obliges the tribunal to
appeal its own decision ex officio.l100 1t should be stressed, however, that in
cases in which the nullity of marriage is declared, invalidity is not necessarily
self-evident. Situations co;JId arise where, on account of an apparent lack of
substantial evidence or.the apparent unreliability of certain witnesses, the
defender of the bond may not be convinced that nullity has been adequately
establish_ed. Here, exercising his prerogative under canon 1628,81, he may appeal
the decision, although such an appeal would be somewhat superf-luous in the light
of the mandatory appeal by the tribunal itself. However, the appeal court would
take the matter much more seriously if the defender ;)f the bond also were 1o

appeal. So too, in virtue of canon 1628,81, where a respondent may wish to

contest a declaration of nullity, redress through the appeal process is possible.

With respect to informal matrimonial cases decided by the documentary
process, canon 1687,81 provides that if the defender of the bond prudently judges
that the defects mentioned in canon 1686 or the lack of dispensation are not
certain, he should appeal to the second instance tribunal. Provision is also made

in canon 1687,52 for any aggrieved party in such a°case to approach the appeal

@

court.

100 Cf. I GORDON, "De nimia processuum matrimonialium duratione:
factum, causae, remedia," in Per., 58 (1969), pp. 724-728. The author tends o
underemphasise the manifest character of many declarations of nullity, especially
in cases where ample medical documentation has been submitted. .
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Without doubt, one of the most controversial issues faced by the Co
-Commission during its revision of procedural-law was the question” of the .
mandatory appeal, even in its simplified form which permitted the ratification by
decree of a first instance affirmative decision.10l A major consideration of those

who sought the abolition of a mandatory second instance process was the desire to

v .

expedite matrimonial nullity qase;% so hasten clarification of the sacramental
status of the parties concerned.  Where nullity had _been satisfactorlfy
demonstrated, it was considered unjust to insist upon a second instan'ce pi’ocess,
especially where neither of the parties Q?r the defenlde{ of the bond‘ had any
desire to lodge an appeal. A prihcipal féctor. in the proc;_\g\gura.l delays in most
tribunals to-day, together with the consequent paé;toral problems in dealing with

the divorced and "remarried,” has been the necessary appeal of an affirmative

decision, even where nullity is plainly manifest.
C. The Ordinary Tribunal of Second Instancé

1. The Designation of an Interdiocesan Tribunal of Second Instance

With respect to the designation of an interdiocesan court of second

instance, canon 1439 directs that:

-

101 Much—~af the discussion on procedural law reform .concerned the
mandatory appeal of the defender of the bond against an affirmative sentence in
first instance. A crucial issue behind this discussion was the attempt to. reconcile
the prevention of needless delays in matrimonial cases with an adeqyate
protection of the marriage bond. In Communicationes, 11, (1979), pp. 265/ 1f.,
there are indications that many organs of consultation had requested that the
defender of the bond be dispensed from the ohligation of appealing a sentence of
nullity. For an excellent review of the proposals of various authors, cf. T.
GREEN, "Marriage Nullity Procedures in the Schema de Processibus,” in the The
Jurist, 38 (1978), pp. 345-348.
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81 If a single tribunal of first instance has been constituted for
"several dioceses, in accordance with the norm of canon 1423, the
episcopal conference must, with the approval of the Holy See,
constitute a tribunal of second instance, unless the dioceses are all
suffragans of the same archdiocese.

§2 Even apart from the cases mentioned in §l, the episcopal
conference can, with the approval of the Apostolic See, constitute
one or more tribunals of second instance.

§3 In respect of the second instance tribundls mentioned in §51
and 2, the episcopal conference or the bishop designated by it has all
the powers that «belong to a diocesan bishop in respect of his own
tribunal. 102 -

-

Gene{rally speaking, with the establishment of _interdiocesan tribunais,
provision‘is rr}ade in the same decr'ee.for. both first.and second instance courts.
Hou@rer, the norﬁ)s which govern the establishment of such second instknce
tribunals are found in canon 1439 which entrusts to the episcopal conference of

the natjon or ecclesiastical region, the designation of appeal courts with the
approval of the Holy See. This provision is similar to article 2,53 of the general
. L]

2
norms which had asserted that "as often as there is question of regional tribunals,

the assembly mentioned in 82 (of art. 2) is the respective episcopal conference

[..J.m103

102 Canon 1439: "8l Si quod tribunal primae instantiae unicum pro
pluribus dioecesibus, ad normam can. 1423, constitutum sit, Episcoporum
conferentia debet tribunal secundae instantiae, probante Sede Apostolica,
constituere, nisi diceceses sint omnes eiusdem archidioecesis suff raganeae.

"§2 Episcoporum conferentia potest, probante Sede Apostolica, unum vel
plura tribunalia secundae instantiae constituere, etiam praeter casus de quibus in
81, : : . ’

"§3 Quod attinet ad tribunalia secundae instantiae, de quibus in §51-2,
Episcoporum conferentia vel Episcopus ab ea designatus omnes habent potestates,
quae Episcopo dicecesanc competunt circa suum tribunat.”

103 Cf. "Normae pro Tribunalibus,"” art, 2,§3; p. 487.
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Where the dioceses constituting the territory of the interdiocesan tribunal
are suffragan sees of the same archdiocese, and where that archdiocese has been
selected as seat for the second instance tribunal, the intervention of the episcopal
conference is not required since canon 1438,1° provides for such an arrangement,
However, where first instance interdiocesan courts have been esta-blished by
bishops whose dioceses are nof subject to the same metropolitan see, for example,
‘regional, interregional or interprovincial tribunals, the respective episcopal
conference, with the approval of the Holy See, is to constitute a tribunal of

appeal for each first instance court.

-

Considering the provisions of canons 1423,81 and 1439,§1, it would seem

Ja——

-1

.theoretically possible for the same assembly to take ch of both first and

Nt

second instance tribunals, enjoying with respect to eacl "all the powers which

belong to a diocesan bishop in respect of his own tribunal.” However, in view of

canon 1447, a judge is precluded from the exercise of his judicial role in the same
case in twé instances. Likewise, the intervention of the Holy See in the apﬁ\toval
of the decree would prevent such an arrangement were the assembly 1nagvertently.
to specify it. Thus, in the case of regional tribunals, where the assembly has
elected to direct the first instance court, It must necessarily designate a bishop to

govern the court of second instance.
- -

That it is possible to establish more than one interdiocesa appeal tribunal

for a first instance interdiocesan court is apparent from the ferms

canon

1439,82. The canon provided that the approval of the Apostolic Se be sought
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by the episcopal conference should it be necessary to constitute further. second

instance courts. 0%

Notwithstanding what is asserted in canon 1439 on the constitution of an
ordinary interdiocesan tribL'unal of second instance, the law does not oblige an
aggrieved party or, in the case of a ma{ndatory. appeal, the first instance tribunal
ex _officio, to approach that tribunal designated in second instance. Since canon
1443 states that "the ordinary tribunal constituted by the Roman Pontiff to
receive appeals is the Roman Rota,"105 either an aggrieved party or the first
instance tribunal ex officio may refer a case on appeal directly to Ithe Roman
Rota. This right is made Wdt by €anon 1444,51 which states:

The Roman Rota judges:
1° in second instance, cases which have been judged by ordinary

tribunals of first instance and have been referred to the Holy See
by lawful appeal;

104 Canon 1632 provides that where there is no indication of the tribunal
to which an appeal should be directed, that appeal is presumed to be made to the'
tribunal mentioned in canons 1438 and 1439 (81). Where a party has resorted to
another appeal tribunal, the tribunal of the higher grade is to determine the case,
without prejudice to canon 1415 (52).

105 Canon I1443: “Tribunal ordinarium a Romano Pontifice constitutum
appellationibus recipiendis est Rota Romana." Generally, the right of direct
appeal to the tribunal of the Roman Rota would be utilised if it were deemed
more expedient, and particularly in cases of great importance. Where either of
the parties or the first instance tribunal itself has appealed to the Roman Rota,
the appeal is to be prosecuted exclusively before that tribunal. Even where an
appeal has been directed to the regular second instagce interdiocesan tribunal
within the.time specified by law, either party or the first instance ‘tribunal itself
retains the right to petition the tribunal of the Roman Rota to judge the case,
provided that the legal citations have not already been issued by the appeal
tribumal. However, if these citations have been issued, the possibility of direct
appeal to'the Roman Rota is suspended until the instance is duly concluded. The
likelihood of any conflict of . jurisdictioh is averted, since the authority of the
Roman Rota supersedes ard exc:l/des that\of any second instance court.

s

A
e
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2° in thixd or further instance,'cases which have been processed by
the Rofpan Rota itself or by an{ other tribunal, unless there is‘a
question of an adjudged matter.106 N

. S
t tribunal of appeal in third or further instance is also the
tribunal of the Roman Rota,l107 Accordingly, where a.matrimonial nullity case
has been given an affirmative decision in first instance, followed by a negative
one in second, since two conform sentences are required for a declaration of

nullity, an aggrieved party may appeal to the Roman Rota ch unless

an indult has designated another third instance tribunal,108

106 Canon 1444,81: "Rota Romana iudicat:

1° in secunda instantia, causas quae ab ordinariis tribunalibus primae
instantiae diiudicatae fuerint et ad Sanctam Sedem per appellationem legitimam
deferantur;

2° in tertia vel ulteriore instantia, causas ab ipsa Rota Romana et ab
aliis quibusvis tribunalibus iam cognitas, nisi res iudicata habeatur.” The right of
direct appeal is specifically retained in decrees of erection for interdiocesan
tribunals. Cf. for example, art I of the decree for the Zimbabwe regional
tribunals in appendix XVI: "incolumi semper manente facultate provocandi in
secunda instantia Tribunal Sacrae Romanae Rotae, iuxta provisiones can. 1599,31
CIC." -

107 In addition to the tribunal of the Roman Rota, the Supreme Tribunal
of the Apostolic Signatura is also competent to hear appeals in second or further
instance. Canon 445,81 assigns to the Apostolic Signatura the hearing of plaints
of nullity, petitions for total reinstatement and other recourses against rotal
judgments (1°), as well as recourses in cases concerning the status of persons
which the Roman Rota has refused to admit to a new examination (2°). When
causes are referred to either the Roman Rota or the Apostolic Signatura in second
instance, these tribunals are viewed as extraordinary tribunals.

108 Where two concordant sentences have been rendered in a case which
concerns the status of persons, an aggrieved party may have recourse to a tribunal
at any time, provided that new and important evidence is submitted (cf. canon
1644). The right to open such a case is based upon the fact that cases concerning
the status of persons never become irrevocably adjudged (cf. canon 1643). Public
good, however, may.demand that after a case has been sufficiently examined, an
end be put to litiga‘t\idn. Cf. L. GORDON, De iudiciis in genere, II, p. 119,
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ii. The Constitution of an Interdiocesan Tribunal of Second Instance

Since canon 1441 states that a second instance tribunal is to be
constituted in the same way as one of first instance, what- has already been stated
concerning the establishment of a first instance interdiocesan court applies
equivalently to one of second instance. Therefore, the same norms, whether
situated in the Code' or in the particular law of an interdiocesan court,
appropriately adapted where required, are to be observed in the constitution of a

tribunal of second instance.

Canon 1441 continues by providing that "if a sole judge has given a
judgment in first instance in accordance with canon 1425,84, the second instance

“tribunal is to act collegially."109 ‘
\iii. The Procedures to be Observed

With respect to the procedures to be observed by the tribunal of second

instance, canon 1640 on the ordinary contentious process provides:

With the appropriate adjustments, the procedure at the appeal
grade is to be the same as in first instance. Unless the evidence is to
be supplemented, however, once the issue has been joined in
accordance with canon 1513,81 and canon 1639,81, the judges are to

- proceed immediately to the discussion of the case and judgment.110

109 The second instance tribunal must be collegiate since canon 1425,54
limits the use of a sole judge to first instance.
. . [ .
110 Canon 1640: "In gradu appellationis eodem modo, quo in B‘Ffma
instantia, congrua congruis referendo, procedendum est; sed, nisi forte
complendae sint probationes, statim post litem ad normam can. 1513,81 et can.
1639,51 contestatam, ad causae discussionem deveniatur et ad sententiam."
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However, canon [639,8] states:

Without prejudice to the provision of canon 1683, a new ground
. cannot be introduced at the appeal grade, not even by way of the
_useful accumulation of grounds. So the joinder of issue can concern
itself only with the confirmation or the reform of the first ;udgment
either in part or in whole.111

With particular reference to the matrimonial process, canon 1683 declares:

If 2 new ground of nullity of marriage is advanced in the appeal

grade, the tribunal can admit it and give judgment on it as at first .

instance. '

The;e canons leavé no doubt that, with the exception of matrimonial
cases, new claims are not the direct concern of the appeal tribunal which deals
only with the confirmation or reversal of the earlier sentence. In a matrimonial
case, however, a new ground of nullity may arise during the course of the appeal
proceedings. E. Hudson maintains that if this were to happen, the new ground
could be admitted provided that there were no objections from e.ithe'r party, the
defender of the bond or the tribunal itself.!!3 However, if valid objections were
raised and duly sustained by the tribunal, the matter_conéeming this new ground
of nullity would have to be remanded to the first instance tribunal if one of the

-

parties were to choose to proceed on this particular ground. Nonetheless, where

-~

111 Canon 1639,81: "Salvo-praescripto can. 1683, in gradu appellationis
non potest admitti nova petend1 causa, ne per modum quidem utilis cumulationis;
ideoque litis contestatio in eo tantum versari potest, ~ut prior sententia ve!
confirmetur vel reformetur sive ex toto sive ex parte.”

112 Canon 1683: "Si in gradu appellat:oms novum nullitatis matrimonii °
caput afferatur, tribunal potest, tamquam in prima instantia, illud admittere et de
eo iudicare."

113 Cf. J.E. HUDSON,'Judicia.l and Matrimonial Procfedure, p. 242.

.

! ¢ .‘k/\{
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the question may be decided by the appeal tribunal, the sentence is to be

pronounced as in first instance.!l¥ Were an appeal to be lodged against the
A

sentence of the second instance tribunal, it seems that the entire case with both

grounds of nullity would have to be submitted to the tribunal of the’Roman Rota

or to another court. Only in this way would it be possible to obtain the two

concordant sentences required for a declaration of millity.

.

iv. The Competence of the Tribunal: Formalities of Full
Appeal or Ratification of Sentence

Prior to Causas matrimoniales, the only avenue open to a second instance

court was to admit a matrimonial nullity case referred to it on appeal to the

ordinary examination of second instance.l13 The appeal tribunal was to study the

case denuo et integro, judging it on its own intrinsic merits, independently of the
first instance decision. Since 1971, however, if the defender of the bond ¢f the
appeal tribunal has no significant objections, and if the judges are in agreement,
the first instance decision may be confirmed by a decree of ratification without

further formalities. This provision of Causas matrimoniales is restated in canon

1682,52 which asserts:116

If the judgment given in first instance was in favour of the
nullity of the marriage, the appeal tribunal, after weighing the
observations of the defender of the bond and, if there are any, of the

114 Cf. W. DOHENY, op. cit., p. 539.

115 Cf. canon 1986 of CIC 1917, . | -

@ ——

»

116 Ci. Paul VI, Motu Proprio, "Causas matnmomales," March 28,-1971,
in AAS, 63 (1971), art. VI .83, p. 44k, -
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parties, is by its decree, either to ratify its decision at once, or to
admit the case to ordinary examination in thé new instance.l17

As 1o the extent of the review, the law as expressed by canon 1682,81 is
not clear. It provides that the first instance judgment, any appeals lodged, and

the other acts of the judgment ("ceteris iudicii actis") are to be submitted to the

appea! court. What constitutes the "other acts of the judgment?" That these

should include both the acta causae and the acta processus may be reasonably

presumed, although not definitely affirmed, from the wording of canon 1472,§1:

2 '

Judicial acts must be in writing, both those which refer to the
merits of the case, that is, the acts of the c:asei and those which
refer to the procedure, that is, the procedural acts.

-

The decision of the appeal tribunal, either to ratify the first instance

sentence or to remand the case for ordinary examination in second instance, must

117 Canon 1682,82: "Si sententia pro matrimonii nullitate prolata sit in
primo iudicii gradu, tribunal appellationis, perpensis animadversionibus defensoris
vinculi et, si quae sint, etiam partium, suo decreto vel decisionem continenter
confirmet vel ad ordinarium examen novi gradus causam admittat."

118 Canon 1472,81: "Acta iudicialia, tum quae meritum quaestionis
respiciunt, seu acta causae, tum quae ad formam procedendi pertinent, seu acta
processus, scripto redacta esse debent." However, since the legislator uses
"iudicli actis" in canon 1682,81 and "acta iudicialia” in canon 1472,81, it cannot
definitely be concluded on the basis of canon 1472,81 that the acta causae and the
acta_processus must be sent to the appeal tribunal. Ci. PONTIFICAL
COMMISSION FOR THE AUTHENTIC INTERPRETATION OF THE CODE OF
CANON LAW, Reply, January 31, 1942, in AAS, 34 (1942), p. 50, where it was
declared that all the judicial acts were included under the words 2cta causae of
canon 1890 of CIC 1917; this canon corresponds to canon 1634,53 of CIC 1983
which states: "Interea iudex a guo debet acta ad normam can. 147§ .iudici
‘appellationis  transmittere;" A. COLAGIOVANNI, "Motu proprio Causas
Matrimoniales," in ME, 98 (1974), p. 42: "At hinc maxima diligentia adhibenda est
a Defensore Vinculi apud Tribunal Secundae Instantiae qui animadversiones suas
exarare debet sive in sententiam priorem sive in acta"
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be récordedr in a decree. If the decision is to ratify the sentence, this is signified
in a decree of ratification. Howéver, in so far as canon 1682, 82 requires tﬁ-at the
observations of the defender of the bond (and of the parties, if any) be considered,
the appeal judges, haviﬂg heard the defender of the bond, may immediately ratify
the sentence by decree since the court is not bound by the objections of the
defender of the bond. Nonetheless, canon 644,81 provides that where two
conform sentences have been given in cases concerning the status of ;;ersons,
recourse to a tribunal of appeal may be made at any time, provided that it is
supported by new and serious arguments which furnish substantiéi doubt against
the correctness of the sentence and its ratification. Thus, the defender of the
bond or either of the parties may have recourse to an appeal tribunal which,
vl
within thirty days of receiving the new evidence, is to declare by decree whether

-

Or not a new presentation of the case is to be admitted.
i | @.

Clearly, the decree of ratification must include the summary reasons.
which motivated the judges to ratify the sentence.ll9 I;n the absence of such
reasons, the decree is ineffecti*fe, and a complaint of nullity may be lodged
against it.120 The motives for the decfsion to ratify also provide the basis for any

- Y

récourse.
. I

\f

_ 119 Cf. PONTIFICAL COMMISSION FOR THE INTERPRETATION OF
THE DECREES OF VATICAN II, Reply, February 14, 1974, in AAS, 66 (1974), p-
463, where it is stated that the reasons both in law and in fact must be expressed
in the decree, at least in summary fashion.

120 Cf-ID., Reply, July I, 1976, in AAS, 68 (1976), p. 635.

N
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Conclusion

From our study of the new law for interdiocesan tribunals, it may be
concluded that the discipline for such courts in the 1983 Code of Canon Law is

unique when compared with the 1917 Code which had not even anticipated the

possibility of their establishment. Although the actual erection of interdiocesan’

tribunals under the auspices of various dicasteries of the Holy See had indeed been
accomplished in many nations prior to the new Code, the provisions of the new
law which touch the very structures of these courts are so innovative and far-
reaching, that they must be seen as integrally reordering the former dispensation
for such tribunals. Among these innovations, the following may be considered as
of primary importance:

a. the law entrusts the establishment of interdiocesan courts of first instance
entirely to the discretion of the bishopé concerned;

b. the bishops of the assembly may agree to govern the tribunal jointly, or to
designate a moderator to direct it on their behalf;

- ¢.  with re}spect to the competence of these courts, the bishops are to determine

whether they are to be special or general tribunals;

d.  when interdiocesan courts of first instance are established by several bishops
who are not all suffragans of the same metropolitan see, the episcopal conference
is to constitute courts of second instance;

~e. the moderator of the tribunal, no longer boﬁnd by the norm prescribing that
he be the bishop of the place where the court is situated, may be desighated from

among any-of the bishops of the territorial circuit, for a determfhed period;

“--,7\_\/"'.
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.

£ the “deterniination of norms for the financial arrangements of the
interdiocesan court, formerly entrusted to the assembly, is now !largely the
responsibility of the moderator \.with the intervention of the assémbly, where
required; J

g- certain faculties, previously reserved to the moderator, are now qommitte&
to the judicial vicar or an associate judge, e.g., the reception of the libellus, the
handling of cases involving the documentary process, and the appointment of
guardians and curators;

h. unlike in the former léw, certain academic qualifications f01: the offices of
‘judicial vicar, associate judge, prom\otor of justice and defender of the bond are
now formally prescribed; l\ ‘

. under certain conditions, episcopal conferences may authorise the
appointment of qualified lay perso?]s as associate judges;

J- provided that they meet the requirements for each office, lay persons may be

appointed as promotors of justice and -defenders of the bond.

-

The possible designation of a lay persons to fulfill certain roles within the
tribunal is a welcome measure that will serve to assist the processing of cases in
already overburdened courts. Hopefully, the role of lay judges, while ‘pres/ghtly

restricted, will be amplified in due course.

~ It now remains for the provisions of the new law for interdiocesan courts

to be applied in the Southern Africa context.



CHAPTER VI

THE APPLICATION OF THE 1983 CODE OF CANON LAW
TO THE SOUTHERN AFRICAN TRIBUNALS
Having examined the origins and development of tribunals in the Church
in general, and in Southern Africa in particular, and having studied the provisions
of the 1983 Code for interdiocesan courts, it is appropriate, in this concluding

chapter, to apply the new law for such tribunals in the Southern African context.

During the last decade especially, there has been a considerable increase
in the number of cases of matrimonial nullity submitted to the courts in South

Africa.l This increase may be attributed principally to two Specific factors:

I The following information concerning the number of formal
matrimonial nullity cases concluded in the tribunals at Cape Town and Pretoria
between 1974 and 1983 was obtained from the annual reports submitted to the
Holy See. Since the Cape Town tribunal is court of appeal for the non-operative
court in Maseru, no cases were decided in second instance in Cape Town during
- this period. The Pretoria court functions as court of appeal for the tribunals at
Cape Town and Johannesburg. ,

CAPE TOWN . PRETORIA
Instance Instance
First Second First ¥Second
1974 l 0 2 2
1975 no report : 2 3
1976 no report - 2 10
1977 - no report 5 15
1978 12 . 0 3 30
1979 29 0 7 36
1580 2] 0 14 31
1981 60 0 15 45
1982 79 0 13 56
1983 11 0 - - 19 78
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1) .an alarmingly high proportion of incidents o_f‘ marital breakdown; in certain
urban areas in South Africa, the divorce rate has reached almost fifty per cent of
marriages contracted within any single year;

2) a greater awareness of the role of ecclesiastical courts and of the possibility
of petitioning them for declarations of matrimonial nullity, so that marriages,

civilly contracted, might be rectified, or sacramental unions celebrated.

L 4

With the increase of petitions, serious delays, toéether with conseq ent
uncertainty on the part of the parties concerning their sacramental status, have
often resulted. As in other parts of the world, such delays may be attributed to
inadequate tribunal structures and to a lack of trained personnel. Indeed, in the
Southern African situation, these difficulties etre further complicated since the
region is populated by diverse cultural and language groups. Apart from the White

(mainly of English and Dutch origin), Coloured (mixed race) and Asiatic population

groups, the Black group comprises eleven separate ethnic divisions, each with its
L

n_language and cultural understanding of marriage and its obligations, arising
from the customary law of the particular nation.2 In many instances, consent is
exchanged by the families of the parties, sometimes with the consent of the

parties themselves and sometimes without it.3 Moreover, the actual consent of

2 Cf. Encyclopaedia Britannica, 15th ed., IX, p. 370.

3 Ci. 1. SCHAPERA, "Law and Justice," in The Bantu-speaking Tribes of
South Africa, ed., I. Schapera, p.-202:"The main essentials of a legal marriage are

the consent of the two families concérned, as reflected in the formalities of

betrothal; payment of lobola; and the handing over of the woman by her people to
those of the husband. Any form of cohabitafion between a man and a woman not
satisfying these conditions is treated as concubinage." £f. also E.J. KRIGE,
"Individual Development," in The Bantu-speaking Tribes of South Africa, ed., L
Schapera, pp. 111-112:"/...] marriage is primarily an alfair between groups,
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: i
the parties, when a constitt;ent element, would usually be exchanged during the

preliminary negotiations between the families,,long before the ecclesiastical

ceremony. It is, therefore, hi'ghly expedient that matrimonial nullity cases
involving such partres be decided by a judge iully conversant with the particular
language and cu!ture " The necessity, therefore, in the revised decree, zipproved
by the SACBC in September, 1984, for provrs;on for a competent judge to handl% )

culturally complex "cases beco’me§ obvious. Such a provision will undouptedly

assist in the search f"or truth and the attainment of moral certitude.

re
The application of the new law, as an instrument to.expedite cases of

matrimonial nullity within the territory of the SACBC, will now be discussed
under two principal headmgs. A. The Decree for Interdiocesan Tribunals, and B.

Fum;e-R(cJects for Implementmg the 1983 Code.

J The Decree fof Interdiocesan Tribunals .

A draft Qecrge, proposed for cons1derauon by the SACBC was approved
at an ex\ttmfordmary Pplenary session on September 27, 1984, and submitted to the

Holy See for definitive approval.* This decree ¢ consisting of seven articles, will
) . —

I ¥ .

’

L J .

involving the- ‘gwo families concerned even more than the individuals. The
personal pfedilections of the couple do not carry nearly the same weight as the
good name.of the famxly of the girl, her ability to bear children, [.../. The choice’ _
of a partner in marriage 15,1hus not slu*rounded by the romantic conceptions of
many Europeans. Further, if ‘the individual concerned belongs to the Sotho group,
__he will have known all hrs life whom he is de§}x§ed to marry, for here 2 man is
¢ expecte® to marry his mother's brother's dayghter '£.J. Individual choice is

further limited among the central tribes by infan betrothal.” .

4 The fihal formulation of the decree was discu ength with Bishop
Zenon Grocholewshi,” Secretary of the Supreme Tribunal of the Apostolic
Signatura, on August 21, 1984, during the 3¢h International Congress of Canon
Law held in Ottawa. '
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form the basis for an analysis of the proposed courts in terms of the following: i)
the constitution of the tribunals, ii) the procedures to be observed, iii) the

competence of the courts, and iv) an assessment of the tribunals.
i. The Constitution of the Tribunals
a. The Courts of First Instance

The decree envisages the establishment of four interdiocesan courts, each
of first and second instance, with seats in the Archdioceses of Cape Town,
Pretoria, Durban .and Bloemiontein. Each tribunal is to have universal

competence.”

The first article of the decree, after recalling the serious difficulties
"experienced by the Southern African bishops in establishing proper and suitable

tribunals in individual dioceses, especially on account of a shortage of priests

involved in tribunal work, and having mentioned that a '"nihil obstat" had been

/
obtained from the Supreme Tribunal of the Apostolic Signatura, states thaE’t_Egej

~

SACBC has decided to erect inte@fdcesan courts of first instance.

5 Cf. preamble to Decree, "The Establishment of Interdiocesan Tribunals
in Southern Africa." The tribunals are referred to as "interdiocesan" in the strict
sense of the term, rather than "regional," since, in view of the decision to
establish diocesan courts in Johannesburg-and Manzini, the competence of the
interdiocesan courts, at least in first instance, is not co-extensive with the
territory of the SACBC. Ci. supra, chapter I, p. 24. The decree is reproduced in
appendix XXI, a letter (Prot. N. 1776/71 V.T.) of October 26, 1984, from the
Prefect of the Apostolic Signatura to the President of the SACBC concerning the
definitive approval of the decree, in appendix XXII, and the rescript of approval
(Prot. N. 1776/71 V.T.) October 25, 1984, in appendix XXIII. The territory
covered by each tribunal is as follows: Cape Town - 1,161,765 sq. kms; Pretoria -
259,888 sq. kms; Durban - 167,759 sq. kms; Bloemfontein - 1,106,954 sq. kms. (cf.
Annuario Pontificio, 1984). A map showing the territories of the SACBC in 1984
is included in appendix XXIV.

o
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The decree provides the following distribution of ecclesiastical territories

”

for each tribunal in first instance:

CAPE TOWN PRETORIA DURBAN BLOEMFONTEIN
Cape Town Pretoria Durban Bloemifontein
Aliwal Klerksdorp Dundee Bethlehem

De Aar Louis Trichardt-Tzaneen Eshowe Gaborone
Keetmanshoop Lydenburg-Witbank Ingwavuma Keimoes
Qudtshoorn Pietersburg Kokstad Kimberley

Port Elizabeth Rustenburg Mariannhill Kroonstad
Queenstown " Umtata

Windhoek Umzimkulu.

Thus, in article I,-the decree makes provision for all the territories of the
SACBC, with the exception of the Dioceses of Johannesburg and Manzini which
have elected to establish diocesan courts. However, as shall be observed, article.

VIl of the decree explicitly designates a second instance tribunal for those courts.

]

b. The Courts of Second Instance

Article I, which treats of the courts of second instance, states that the

.
-

four first instance tribunals are also to function as courts of second instance for

each other. These courts will be competent to decide appeals and recourses in

~

second instance submitted by the duly designated first instance tribunal, without
prejudice to the right of direct appeal in second instance to the tribunal of the
Roman Rota, in accordance with the prescription of law.6 The arrangement of

the appeal courts is as follows:

]

To the tribunal at Cape Town, are to-be referred cases handled
in first instance at the Bloemfontein tribunal; to the tribunal at
Bloemfontein, those handled by the Durban tribunal; to the tribunal

] ’ \\

’ 4 \
/ e )

6 Ci. canon 1444.81,1°, { -
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at Durban, those handled by the Pretoria tribunal; to the tribunal at
Pretoria, those handled by the Cape Town tribunal.’

c. The Designation of a Moderator

In article III, pro?z@ls made for the appointment of a moderator of the
interdiocesan court by .the assembly of bishops of each region. Since canon
‘ 1423,81, specifically mentioned in the article, does not explicitly state that the
moeeratorship is 1o be entrusted to a particular bishop of the territory, any such
bishop may be designated to fulfill the role. Indeed, from the wording of the
canon, it would seem possible for an auxiliary or coadjutor bishop, although not a
member of the assembly as such, to be designated to the office. At the discretion

of the assembly, such an appointment may be for a specific term,

Although article IIl restates what is provided in canon 1423,81 concerning
the powers enjoyed by the bishop designated to the moderatorship, these powers,
as mentioned previously, are to be interpreted in the light of the general
supervxsory competence of the assembly. They are also to be construed in the
light of the spmt of the 1970 general norms. These norms, which attributed to
the moderator a_Il the rights and duties that belong to local Ordinaries relative to

their own tribunals, had reserved to the assembly definite

7 Ci. Decree, art. Il, paragraph 2: "Ad Tribunal Capetounense deferentur
causae quae in prima instantia tractatae sunt apud Tribunal Bloemionteinense; ad
Tribunal Bloemfonteinense, quae apud Tribunal Durbanianum; ad Tribunal

Durbanianum, quae apud Tnbunal Praetoriense; ad Tribunal Praetoriense, quae

apud Tribunal Capetounense."
r
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lt
functions, including the appointment of certain officers.8 This restriction upon
\

the moderator is repeated in W decree.
. g

d. The Appointment of Pgrsérme} )

o~
- ' -

e

-

Article IV presé:ribes‘ ‘that the judicial vicar, judges and other tribunal

officers are to be selected ("deligentuz"‘) fora p@\:riod of five years in the assembly
of the Ordinaries of each respective _territo\r\{. Since article IV does not
distinguish between the "qualified" and "non-qualiﬁgd'—'ﬁé“rsmnel, as was the case
with article 5 of the general norms and with the particular law of tribunals
established before t{\e publication of those norms, it appears that all tribunal
officers are to be appointed in the assembly of bishops of each province. Article
IV is thus more restrictive than the correszaonding article 5 of the general @fmg,
which merely reserved  to the assembly the appointment of the officialis,
associate judges, promotor of justice, defender of the bond and their substitutes,
leaving to the moderator the appointment of notaries. However, the appointment
of all the officers, or of certain ones, could be delegated to the moderator

although such a special mandate would seem to be contrary to the spirit of the

law,

-

How is the selection of the "vicarii iudiciales, iudices ceterigue ministerio

iudiciali addicti [.../" to be made in the "assembly of bishops? The phrase "ad

maiorem suffragiorem partem," found in article 5 of the general norms;, is omitted

in the decree. ‘Are the Ordinaries of each assembly bound to select the offxcers

for their tnbunal by ma;onty vote? In so far as the phrase in article 5

8 Ci."Normae pro Tribunalibus," art. 5,81, p. 488.

v
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r

appears only in the particular law of certain interdiocesan tribunals established
prior to the promulgation of the general norms, and since the terminology uz.;ed in
the decrees and executory norms of various courts to convey the notion of
appointment is not consistent, it does not appear that the intent of the legislator
is to require an election in the strict canonical sense.? In practice, however, in
view of the general shortage of qualified personnel, it seems that in most
assemblies a vote would not even be necessary. All that is required is tf}at the
.appointments t;e made in the respective assembly, and that those selected possess
the requisite qualities for each office. In instances where officers, designated for
service in the court, lack the prescribed academic qualifiéations, an indult for the
liceity of the appo;ntmgnt should be requested from the Apostolic Signatura.

Since the officers of an interdiocesan tribunal have no necessary juridical
connection with the see of the moderator, their position in the trib:nal' is not
affected by the vacancy of that see, as was also the case in the former law. In
the event of such a vacancy, as observed, responsibility for the court reverts to
the bishops of the assembly wrlxo, at their discretion, could immediately designate
another moderator or, in the meantime, assume control of tyhe tribunal directly in

terms of canon 1423,81.10

rd

2 An examination of the termipology denoting appointment in the decrees

and executory norms available reveals this inconsistency. In the particular law .

for the Italian, Philippine and Canadian courts, the following is observed: deligere
(Decree, art. III), eligere (Norms, arts. 3,-4 and 6), constituere (Decree, art. III),
Norms, arts. 2,6), nominatio (Norms, art. ~ 5); in the particular law for the
tribunals in Reims and Amiens in France, the - following is found: deligere

(Decree, art. Iil), eligere (;Jo’éms, art. 4), selig (Norms, art. 3), constituere
O

eligere
(Decree, art. III, Norms,-art. 2); constitutio (Norms, art. 2), nominatio {Norms,
al.“t. 5)- - . ~ "/.

. A \'--'-..__‘ »
10 The requirement of canon ‘—1550,§5 that tribuna! personnel be
confirmed in office by the new bishop does not apply to interdiocesan tribunals.

S

N
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1

Prior to the exercise of their respective roles, the tribunal officers are to

take‘ an oath to discharge their office faithfully. Although the oath is not
specifically refe\rred to in the decree, it is provided for in canon 1454 of the Code
of Canon Law. While canon 1454 does not specify before whom the oath is to be
taken, article 7 of tRie general norms had prescribed that it be taken before the

moderator or his delegate, for example, the judicial vicar, or even the vicar

- general of the diocese where the tribunal is situated.1l Such a practice could 3311 i
- . \_(

be followed.

e. The Removi .‘b‘f\l)ersonnel

~ No mention Is madejin the decree of any specific procedures for the
removal of personnel, as was the case in article 8 of the general norms and also in
the avallable particular law of tribunals estabiished before the publication of
those norms. Since .tp‘e decree is silent“on this particular point, the procedures
pre'scribed in article 8 of the general norms, observing the provisions of canons

1422 and 1436,82, should be followed,12

Does the fact that article IV of the decree stipulates that the selection of
all the tribunal personnel is to be made in the assembly, and article 5 of the

general norms reserved to the assembly the appointment of only the "qualified"

11 In addition, canon 833,5° prescribes that the ju

dicial vicar make a
profession of faith. =~ :

-

\’\I 12 Canon 1422 provides that the judicial vicar and the judges may not be
removed from office except for a lawful and grave reason. The. promotor of
justice and defender of the bond may be removed only for a "just reason" {cf.
canon 1436,82). Cf. supra, chapter IV, Pp. 143-145, on the necessity to assess the
new canons on’'the appointment and removal of tribunal personnel in the light of
canonical tradition. .
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personnel, suggest that the procedures for removal in article 8 of the general

norms would apply to all the personnel in each court? Such a construction does

not seem to reflect the intent of the legislator' if what was provided in the -

E

executory norms for the regional tribunals in Italy (1940), the Philippine Islands

(1941), Canada (1946) and Columbia (1967), to mention but a few examples, may

+

be applied to the Southern African courts. In the executory norms of those earlier -

. tribunals, the appointment of all tribunal officers was reserved to the bishops of

the particular region or province, while the femoval of only the officialis, judges,
promotor of justice and defender of the bond, together with their substitutes, by
the moderator, solely for a grave cause, was subject to a "consultation" involving,
in the case of the Italian,!3 Philippinel% and Canadian courts,15 the bishops of
the territory, and in the case of Columbia,l6 the Apostolic Nuncio. In those
particuiar norms, as well as in terms of the general norms, the removal of tl:ue
"non-qualified" personnel was assigned to the moderator acting alone. It would
thus seem reasonable to apply this general principle to the Southern African

tribunals. Accordingly, the removal of at least the judicial vicar, associate

13 Cf. 5.C. OF THE SACRAMENTS, "Normae pro exsequendis litteris
apostolicis 'Qua cura' die 8 dec. 1938 motu proprio datis,” July 10, 1940, in AAS,
32 (1940), art. 7, p. 305.

14 Ci. ID., "Normae pro exsequendo decreto diei XX decembris
MDCCCCXXXX de  ordinandis tribunalibus  ecclesiasticis  Insularum
Philippinarum,”.April 28, 1941, in AAS, 33 (1941), art. 7, p. 365. '

15 Cf. ID., "Normae pro exsequendo decreto diei XXVII ianuarii
MCMXLVI de ordinandis tribunalibus ecclesiasticis ditionis Canadensis," May 13,
1946, in AAS, 38 (1946), art. 7, p. 284.

16 Cf. ID., Norms, "Ecclesiastical Tribunals in Columbia," August 22,

- 1967, in CLD, 7, art. 6, p. 910. -

' ~
[ -
/‘—\/‘\L
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ke .
judges, promotor of justice, defender of the bond and their substitutes is to be

reserved to the assen;bly. Such removal, however, is to take place only for "a
legitimate anél grave reason" in the case of the judicial vicar and judges, and, for
"a just cause,” in the case of the promotor of justice and the defender of the bond.
The eventual application of the principle, contained in article 8§ of the general
norms to the courts in Southern Africa, would stress the "collegial" nature of the
tribunals by involving the assembly in both the appointment of all personnel and
the removal of at least the "gualified" officers, and would also provide some

measure of security of tenure since the possibility® of arbitrary dismissal is

excluded'. -

In.‘ c;asés .of urgent necessity, article 8, 82 of the general norms had
authorised the moderator to suspend any "qualified" officer. His or her removal
or_\itjlv)}ti/t‘ution was, however, to be effected in the assembly. This principle
should continue to be observed as part of canonical-tradition, in the absence of
an)@ther provision. In the annual r'eport to the Apostolic Signatura on the status
and activity of the tribunal, reference should be ma‘clie to the appointment and

removal of such "qualified" personnel.
f. Mandatory Instructory Tribunals

As was the case in Zimbabwe, the first paragraph of article V prescribes
that,mih“meexéptlon of the dioceses in which each interdiocesan court has its
seat, an instructory tribunal, consisting of an auditor, a promotor of justice, a
defender of the bond and a notary, be established within every diocese of the
territory of the interdiocesan court, except in the diocese whepge the court is

1
situated. Such instructory tribunals are to be constituted distinctly from the
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diocesan ones where they might still exist.l7 The primary task of these officers,
who form part of the interdiocesan tribunal, is to discharge within their
/{espectlve dioceses whatever duties are committed to them either by the
interdiocesan tribunal or by other ecclesiastical courts. These could include the

instruction of matrimonial cases or the constitution of rogatory commissions.

The final sentence of the first paragraph of article I was formulated to
-~ facilitate the handling of matrimonial cases \.within certain regions of Southern
Africa where diverse cultural and language groups reside:
In cases in which a cause has been instructed in a language which

i1s ynknown to the judges appointed to the tribunal, the moderator

may appoint for each case a judge who is expert in that Izau'iguag._;e.18

This 'faculty, entrustéd to the moderator, may, by a special mandate, be
delegated to the judicial vicar of the tribunal. It could have far-reaching
censequences since the cases referred to may not only be instructed outside the
seat of the interdiocesan court, but could, where special reasons require this, also

be concluded locally.!? Indeed, where a judge has been appointed directly by the

17 Ci. Decree, "The Establishment of Regional Tribunals in Rhodesia,"
December 11, 1973, art. V.

18 Cf. Decree, "The Establishment of Interdiocesan Tribunals in Southern
Africa." art. V, paragraph l: "In casibus in quibus causa instructa est in lingua
ignota iudicibus nominatis pro Tribunali, Moderator nominare potest ad casum
iudicem qui eandem linguam callet.”

19 The application of this faculty will be especially beneficial in the
processing of matrimonial nullity cases in the Bloemfontein. ecclesiastical
province which is largely inhabited by the Tswana and Sotho speaking peoples, and
which extends over 1,106,954 sq. kms. Cf. supra, chapter II, pp. 100-101, where
the bishops of the province, at their November, 1981, -provincial meeting,
suggested the establishment of two interdiocesan courts in view of the cultural
homogeneity found in each of the two regions of the province, Although the
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moderator to constitute a tribunal to study a specific case on account of his
knowledge of a particular language and his understanding of the culture of the
parties involved, that judge, in the judicial process, may associate with himself
two local assessors to advise him on tribal custom. The practical consequences,
therefore, of being able to decide such cases anywhere within the territory of the
interdiocesan court, in special circumstances, become readily apparent, although

!
ideally, the judgment should be rendered in the seat of the tribunal,20

It would seemn that the word " lingua" could .be interpreted broadly to
include difficulties based on cultural understanding as well. As far as possible,
therefore, the officers who constitute the local instructory tribunal should be
conversarﬁ: with the particular culture of the parties whose cases they will be

ca)lled upon to instruct and, sometimes, decide.

The second -paragraph of article V provides that officers designated to
serve in the local instructory tribunals are to be appointad by the local bishop, and
also provides that before each may fulfill his or her particular role, the
éppointment is to be approved by the assembly of bishops of each province. This
4procedure differs from the one prescribed for Zimbabwe where the moderator,

and not the assembly, was authorised to approve the appointments of those

named.21

w——

decision should be rendered at the seat of the court, the law seems to recognise
situations where this would not be possible. Cf. canons 1468 and 1609,5!1.

20 Cif. F. ROBERTI, De processibus, I, pp. 406-407: "ideo eorum potestas
tantum limitibus regionibus coarctatur; et, quamvis iudices et ministri ab omnibus
simul Episcopis eNgantur, quaslibet causas agere possunt in qualibet regionis
parte, maxime vero, uti patet, in sede tribunalis regionalis.”

21 Cf. Decree, "The Establishment of Regional Tribunals in Rhodesia,"
December 11, 1973, art. VI. )
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In as much as the officers in the instructory courts are members of the
ihterdiocesah one,'the third paragraph of article V states that they may be called
upo_n' by the presiding judge of the interdiocesan court to exercise their speciﬁé
roles in that trfbunal\ In individual cases. In fche Zimbabwe decree, on the other
hand, it was the moderator and not the presiding -judge who was authorised, in

individual cases, to include such officers in the actual judicial process of the

interdiocesan court.22”

The final paragraph of article V states that, in addition to the duties
already indicated, the officers of the instructory tribunal may, as delegates or
subdel_(?a;es of the local bishop, instruct processes for the dispensation from a
ratified and .non-consummated marriage. Notwithstanding this provision, canon
1700,51 authorises any diocesan bishop to assign the instruction of the process to
his own tribunal, to that of another diocese, or to.a suitable priest. Since the
intervention of the defender of the bond is required in the instruction of such
processes, and since few dioces_an tribunals have been establis'hed in the territory
of the SACBC, the clarification provided in this'paragraph concerning the
possibility of entrusting the instruction of-these processes to ths}{nstructory court

is expedient. : - ,'ér N
P

Article VI of the decree is a particularisation of canon 152 on
incompatible offices. It provides that officers, who have exercised a role within
an interdiocesan tribunal either in its seat or in a local instructory court, may,

upon the termination of that office, undertake the representation of clients as

22 Cf. ibid.

~ -
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-advocates or p;rocurators, provided that such officers were not formerly involved
in those cases as judge, promotor of j#¥tice, defender of ti;e bond or notary. Such
a sitijation_ could arise where a procurator, representirﬁ a party in second
instance, had already acted as judge in first instance, or vice versa: a procurator

is now promoted to the office of judge.

Arﬁcle VII, the concluding article of the decree, determines the second‘

1nstance tribunal for decisions rendered in the diocesan courts at Johannesburg
and Manzini. In so far as both these dioceses are situated within the Pretoria
ecclesiastical province, the Pretoria interdiocesan court was selected as their
court of a.ppeal. The inclusion of this provision 11:1 the decree consolidates in a
single document the full competence of the four interdiocesan courts in both
_instances, as well as all the. territories subject to the SACBC. Should the
Johannesburg diocesan tribunal require a further second instance court on account

of the number of cases handled, this could be granted by special indult.
8- The Constitution of Particular Tribunals

The ideal for the adjudication of formal matrimonial nullity cases, based
on the legislator's desire for a diversity of perspectives, remains ‘the judicial
coilege of three judges. Nevertheless, where the constitution of a college proves
impossible in first instance, the épiscopal conference may, for as long as the
impossibility persists, permit the moderator of the tribunal to entrust suéh cases
to a sole clerical judge. However, canon 142584 states that, where possible, the

sole judge is to associate with himself an-assessor and an auditor.

-~

N
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In as much as the law provides for the establishment of courts constituted

l\gy a sole clerical judge in first instance where a shortage of personnel
' necessitates this, it is strongly récommended that the SACBC consider authorising
the appointment of sole clerical judges for the study of formal matrimonial cases
within its tf.;rritory. The need for such authorisation is indeed urgent in South
Africa because qualified lay persons are not generally available to constitute a

| college with two clerical judges. Especially where cases involving parties of a
particular culture are to be decided, it is desirable that the sole judge associate
with himself at least one assessor who is fully conversant with that culture's
/ conception of marriage and its consequent obligations. In a rural environment,
the headman or an elder of a particular village could well fulfill this role. In
cases involv.ing partie;s of a western background, the sole judge should endeavour

to enlist the assis;ance of a psychologist or a social worker, as the needs of each
case demand. Such a qualified expert could sit as an assessor and assist the judg'é“

in his search for truth and the attainment of moral certitude.
h. Judicial Expenses in Interdiocesan Courts

Canon 1649,81, on judicial .éxpenses, gratuitous and semi-gratuitous legal
assistance, prescribes that the bishop responsible for governing the court is to
establish certain norms. These norms concern, among other matters, the liability
of parties for the payment or the reimbursemént of judicial expenses, honoraria
for advocates, experts and interpreters, the expenses of witnesses, the granting of

free legal aid and the reduction of expenses.
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_agreed upon, such a gommon policy could be prese\nted to the bishops of each
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Although articles 17-20 of the general norms required the involvement o‘f
the assembly in determining the finances Iof the common tribunal, canon 1649, in
so far as it is also apphcable to diocesan courts, makes no rnentlon of the
assembly,23 Nevertheless, the Very nature of an interdiocesan tribunal would

seem to demand the ittervention of the assembly in such rruatters.qu
N

Although articles 19 and 20 of the general norms are not repeated in the
new law, their prescriptions could be observed since they provide clear op.er.atlng
directives.25 Article 19 provided that the assembly was to establish 2 fund upon
which the burden of meeting the expenses of gratuitous or sem1-gratu1tous legal

assistance would devolve. Article 20 on the other hand, required the}ﬁembly to

. determine - the proportion in which each diocese was to assist the respective

-

interdiocesan courts of firs¥ and second instance, both with regard to the supply

of personnel and financial contributions. ®

With respegt to the Southern African courts particularly, it would seem
highly expedient for the four moderators,” as delegates of each assembly, to
determme a’ common._ policy con&ernmg all aspects of tribunal finances. Once

assembly for their comments and for eventual pubhcatxon in their .respective

dxocv:ses.zy N\
. | 7

\
. 23 Cf. "Normae pro Tribunalibus," arts; 17-20 4 491

. ZQ\Cf C. ZAGGIA, "1 tribunali mterdwcesam 0 regxonah nella vita della
Chiesa,” .in Biléxit iustitiam: studia in honoret Aurelii Card. Sabattam, ed. Z.

Grocholewslq and V. Carcel Orti, p. 148. : L_J

25 Ci. supra, chapter 1V, pp. 157-158.
26 Cf. C. ZAGGIA, loc. cit., p. 148

K
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\ ' ii. The Procedures to be Observed

1y

N . ' :
Since the decree is“silent with respect to the procedurés to be observed in
the tribunals, the norms of the Code of Canon Law are to be followed in

accordance with canon 1402.27
. ‘ . |
ili. The Competence of the Tribunals

The decree provides that the“tribunals are Z enjoy universal <ompetence

\
in both instances. In the preamble to the decree, it is stated that thé\courts are
- \

competent "to handle all cases, that is to say, not only, caseM-i-:'?ullity of

N

matrimony, whether formal or summary, but also cases of separation of spouses,

LY

as well as contentious and criminal cases."28

& .
- In instances where individual bishops whose dioceses are subject to an

interdiocesan court have retained their local tribunals, the extent of the residuary
competence of such local courts has already been discussed.29 However, in view
of the possibility of delegating this competence to the local instructory tribunal,

S
the need for a diocesan court largely disappears.

27 Cf. supra, chapter V, pp. 222-223.
28 Cf. Decree, "The Establishment of Interdiocesan Tribunals in Southern .
Africa," preamble: "/[...7 ad pertractandas causas universas, scilicet non tantum
causas nullitatis matrimonii, sive formales sive summarias, sed etiam causas
L separationis coniugum necnon caus2s contentiosas et criminales."
L)

29 Cf. supra, chapter I, p. 28; chapter IV, pp. 167-170.

A
k'
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iv. An Assessment of the Tribunals

The decree responds to the basic requirements of the 1983 Code of Canon
Law for the establishment of interdiocesdn fibunals. It reflects the particular
requirements of Southern Africa and has the following advantages:

1) it clarifies the fact ‘that the tribunals of Southern Africa are indeed

~

interdiocesan tribunals and not diocesan ones with extended competence;
2) it clearly states the types of cases for which the interdiocesan tribunals are
\

competent;

-

3) it consolidates in singie document all the territories of the SACBC,

inlc':luding the Dioceses of Joha/pnésburg and Manzini; _ ’

r

4) it settles the question of the appeal courts by clearly defining the competent
-
tribunals, including the one for the diocesan courts in Johannesburg and Manzini;

5) it provides for flexibility by not” hecassérily identifying the position of the

moderator of the court with that of the archbishop of the see where the tribunal
* A}

b
r

is situated;

6) it ensures security of tenure for tribunal officers by stipulating that their
ol e . [ VI

app'éintments be for a five-year period;

7) .it provides for instructory tribunals . to be established in the various

-

ecclesiastical territories to assist in instructing cases; this is'espe_cially important

in those areas where diverse cultdral and language groups are resident;
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&) y authorising the moderator of the tribunal to appoint a judge competent in
the ‘particular language and culture, it addresses the difficulties experienced in

instructing the matrimonial cases of certain cultural and lahguage groups.

Although the de¢ree appears to reflect a very practical formulation in

terms of the possibilities and requirements of the new law, it would seem to be

lacking in two specifi areas, considering the vast territory of some of the -
i

proposed courts: [" &

| . :
a) it makes no provision fof, the exercise of parallel competence for informal
\ _
cases of matrimonial nullity in\in\terdiocesan as well as diocesan triBunaJs, where

they might still exist; 30 . \\

b) it makes no direct provisi@e judge, appointed by the moderator of the

tribunal on acconnt of linguistic expertise, to conclude locally the particular case
& ) .
entrusted to him.31-

Nevertheless, notwithstanding these inadequacies, the decree should prove
to be an effective instrument in promoting the pastoral care of the faithful served

by the SACBC.

-
-
E's

-’s 30 As far

informal matrimonial nullity cases are concerned, it would
appear that the Holy See desires to ensure a separation between administrative
cases invelving lack/of form which can be handled in-the chancery, and the
judicial cases of cahons 1686-1688 involv' g defect of form. The latter cases, in
view of their possi complexity, are fo be decided only in the interdiocesan
courts by properly qualiﬁgd judges.

h

31 Although the .decree makes no direct provision for cases to be
concluded outside the seat of the interdiocesan court, this is not absolutely
precluded by the common law. Canon 1468 which states that, "as far as possible,"
the tribunal should sit in the court's established seat, would seem to envisage
circumstances under which this was not possible orsrexpedient. Cf. also canon
1609,81, which requires that the meeting of the judges be held in the seat of the
tribunal, unless a special reason suggests otherwise {"nisi peculiaris causa aliud
“suadeat.") R .

-
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B. Future Projects for Implementing the 1983 Code
L) .
Like all episcopal conferences, the SACBC is faced Q{ith the challenge of

implementing the new Code of Canon Law within its territory.\\The establishment

of interdiocesan tribunal

tructures-is just one aspect of this implemehntatlon.

However, in order that e structures function adequately. as organs of pastoral

concern, certaip’other related factors must also necessarily be considered by the

- -~
conference. /
/ p ® . >
i.( An Urgent Need for the Training o1 Personnel
‘ -

*

|
\/ancg- the coming into force of the 1983 Code, certain academic

C -

qualifications are prescribed for ®offices within the tribunal. As we have
. . i’-_t .

seen, for the licit appointment as jddicial vicar, associate judge, promotor of

justice and defender oI the bond, a doctorate or at least a licentiate in canon law
: » .
is requireg\.}\ghe Southern African situation, as in some other parts of the world,

few officers %esentiy engaged in tribunal work fulfill these academic
requirements. For this reason, the academic formation of tribunal officers should

be regarded as an urg riority since it would be unreasonable to suppos \ that

the Holy See will indefinitely be disposed to granting indults for the appointment

of unqualified personne t is therefore proposed that serious consideration be
given to the training, ij every two-year cycle, of at least one officer from each

-

province to the level ‘of licentiate in Canon Law.32 While this will involve

7

[

o - {
32 Cf. COMMITTEE ON- MATRIMONIAL TRIBUNALS, Minutes,‘January"’J
11, 1982. The recommendations propesed at this meeting with respect to the™

training of personnel were accepted in principle at the plenary session of the
SACBC in.February, 1982. - . _ . ’

-

R : /\ '
-V



- N —

-

» THE APPIICATION OF THE 1983 CODE OF CANON LAW 261

sacrifice in view of the shortage of personnel, it should. be regarded as an

investment in the more efficient functioning of the courts.

Moreover, local tribunal workshops could be arranged periodically on a
national level for in-service training. At these workshops which could extend over
a week, sessions on procedural law, matrimonial jurisprudence and interviewing

L .

techniques might be presented. In addition to clerics, e @ra ement is also to be
1q & p r7c g

. TN, - . J !
given to lay persons, religious and seminarians to” attend such\ workshops.

Furthermore, courses on matrimonial law and judicial procedurgs should be
offered during seminary training to prepare future priests for involvement in the

work of the tribunals, either directly or indirectly.
//

ii. Mandatory Marriage Preparation Programmes

~
\:learly, as a reaction to the high rate of matrimonial bfeékdo'Wn,I canon

1063 strongly encourages remote, prox-irnate and immediate preparation for

marriage.33 Pastors are obliged to assist in this regard principally: 9

-- by preaching and giving catechetical instructic:;\ adapted to children, young

people and adults in order to convey the meaning of Christian marriage and the

role of Christian spousééﬁan'd parer;ts (1°);

- by personal preparation for entering marriage (,2/");

" - by the fruitful celebration of the marriage liturgy (3°);

- }y help given to those who have entered marriage that they may achieve a

holier and fuller family life (4°).

-

4

33 Cf. JOHN PAUL 1, Apostolic Exhortation, "'Familiaris consortio,"

. Nové‘!’nber 22, 1981, in AAS, 74 (1982), art. 83, p. 184,

Ry
1

~—
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With respect to the immediate preparation for marriage, it.,is proposed

that mandatory programmes for matrimonial preparation of at least three months'

duration, designed to meet the needs of the particular group, be offered in various

3

centres in each of the ecclesiastical territories within the SACBC. .It is also
recommended that bishops consider esfablishing within their dioceses a norm that,
unless special circumstances suggest otherwise, a definite period of notice be
given of an intention to marry, especially where one of the parties is under
eighteen years of age.34 Such a period would serve to reduce "hasty" marriages,
eépecially in cases of pregnancy, and this, coupled with a well presented marriage
preparation course, could contribute much to reducing incidents of marital

breakdown.
"\
iii.. Formation of a Canon Law Society : . \/)
" rtis hoped that, in due course, a Canon Law Society fit)é territories of
i ™~
the SACBC, LCBC and ZCBC may be established.35 Such a society could provide
invaluable assistance to the various episcopal conferences, especially with respect

to the implementation of the Code, and would provide an international forum for

-

34 Mandatory periods of notice of an intention £6 marry have been
introduced in a number of dio@Ses in Canada and the Unitéd States of America.
Cf. CLD, 8, pp. 639-666, where details are found_eof ~pastoral guidelines,
implemented in four dioceses in the United States of America, to screen
prospective marriages between téenagers in an effort to reduce the mortality rate
of such marriages. In the Archdiocese of Detroit, for example, a six-month period
of notice is required for such marriages. On August 29, 1984, Statistics Canada
announced that the average age for divorce in Canada was 38 years for men and

35 years for women, and that, on the"af;erage,_,a marriage in Canada lasted for 12
years. - :

35 Cf. AD HOC COMMITTEE ON MARRIAGE TRIBUNALS, Minutes,
August 21, 1981.

S R ' | - s
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-

-

discussion on various aspects of the law, including the work and pre.{:tice of

S
matrimonial courts.

hY

iv. A National Appeal Tribunal

It is ultimately envisaged that a national second insfanCe tribunal be
constitut-ed for the four Southern African interdiocesan courts.36 This collegiate
tribunal, whic\h.should. be formed by officers who have at least a licentiate in
Canon Law, would contribute to a more eipeditious handling of formal

matrimonial nullity cases and to the unification of jurisprudence.
Conclusion

o With the definitive _approval .by the Holy See of a decree for the
establishment of interdiocesan tribunals in Southern Africa, a process to expedite
matrimonial nullity cases, begun in 1939, has achieved yet another step. Initially,
when two diocesan courts with supracﬁocesan competence were established, their
jurisdiction in first and second instance respectivelyrwas co-extensive with the
territory of the Apostolicy Delegation in Southern Africa. " This arrangement
continued until March, l95i, when\;w—cbijtional inte}-territoriat tribunals of
first Instance were constituted, each competent for all formal cases of -
matrimonial nullity arising within the Apostolic Delegation. It was only in March
of the following year, howexer, that specific territories were assigned to each of

the three courts in first and second instance.

W
36 National second instance tribinals have been _established in t
Philippine Islands (1956), Australia (1974) and Canada (1983). Cf. supra, chaptey |,
pp. 47-48, 50-51. _ ‘ .

r.
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.i\
The situation remained unchanged until September 1958, when three new
inter-territorial tribunals were established, necessitating a major redistribution of
.ecdesiastié:al térritories. Apart from the erection of regional courts in Zimbabwe
in 1973, th;ere have been no further developments with respect to the Southern

African courts to the present time.

-

As early ‘as 1971, however, the SACBC had begun, in the light of the non-
functioréng of the Maseru tribunal and the resultant hardships for all the dioceses
of the Bloemfontein and Durban provinces, wl)ich— were without a first and second
instance court respectively, to examine the tribunal |s1:ructures within its territory
with a view to their reorganisation. On September 27, 1984, this desire for a
radical reform finally culminated in the approval by the SACBC of a decree for
the establishment of interdiocesan tribunals. This decree, confirmed by the
Apostolic Signatura on 6ctober 25, 1984, reflects the requirements of [tfh: 1983
Code of 'Canon Law and takes into account certain needs peculiar toZ&mthern

Africa.

§ :
The serious task of establishing the new courts will have to be faced soon.

As far as the interdiocesan tribunals are.concerned, their constitution by tﬁe
assembly of bishops of each province must necessarily take account of certain
- pressing demands. In making appointments to the c‘t, the most competent
personnel’ withiy, the territory should be considered, and where no qualified
persons are available, immediate and remote brovision shoulld be made for their
training. The import%nce of making such provision, not gnly on account of the

academic qualifications required for liceity, but also in view of a developing

matrimonial jurisprudence and the growing complexity of many cases, cannot be

~
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e

over-emphasised if the tribunal is to function efficiently and render justice to the

parties concerned.

With respect to the instructory courts, each diocesan bl hop should select
) :
local officers well acquainted with any particular cultures w%r\;be specific
territory. Such officers would render invaluable assistance to the interdiocesan
tribunal in the instruction of cases submitted to that court. Indeed,glso at the
diocesan level, serious consideration should be given to the impler%entation of
norms for mandatory perioas of notice of an intention to marry. Marriage

preparation programmes should be offered during these periods.
{ |
At the national level, remote provisi could also be made for the

establishment of a national appeal court. With the establishment of such a court

the full potential of the new law for interdiocesan tribunals will largely have been

rgalised in Southern Africa.

'}‘\q

-
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CONCLUSION .

With the introductjon of interdiocesan tribunals into the judicial
structures of the Church In 1938, a solution was provided for the almost
1ns}urmountabl/e9bstacle$ which, at that time, had prevented the establishment of
competent matrimonial courts in many dioceses in Italy. Among the factorf
which impeded the constitution of such tribunals were the lack of adequately
trained personnel, the large number of dioceses, many of which were small with
few priests, and the relatively small number of cases submitted annually. These
factors made the establishment of diocesan courts e#tremely difficult for the
bishops concerned, and 'even where such courts had been established, shortages of

personnel inevitably resulted in considerable delays in the administration of

justice, with consequent prejudicé to the good of souls.

<
Undoubtedly, the subsequent erection of interdiocesan courts in many
parts of the world has given rise to several obvious advantages. Among these are
the foIlo‘wing:
L *

a) a substannal reductlon in the number of tribunal officers reqmred for any

specmc ecclesiastical provmce or region;
b) the financial savings resulting from the elimination of some full-time
personneg&n cfiocesan courts;

c) the p‘z;ovision in’lnterdiocesan tribunals of more qualified judicial ofﬁéer:;,
better equf'pped to address the complexities of matrimonial cases submitted to the
courts; . S

d). the more expeditious handling of cases}

4
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e) the possibilit}'f of providing adequate financial remuneration for judges and
other officers;
f) the rendering of more competent decisions by properly trained judges, which

T

has led to a greater respect for the Church's matrimonial courts.

While recognising that interdiocesan courts have contributed much to the
more efficient administration of justice in the Church, and that greater certainty
concerning the c;)rrectness of sentences rende;'ed has followed, it must, however,
be mentioned that certain disadvantages, though minor in comparison with the
advantages gained, have also resulted:

--a) the easy accessibility of diocesan court personnel to the 'partle)s\ in a.case is
usually not possible in an interdiocesan tribunal, except in the diocese where éhe
court has its seat; such lack of direct contact between t.he tribundt officers and
‘the petitioner, for example,<Tould lead to an gnsatisfactory'%ormulation of the.
libellus and- other procedural documents, as well as the inadequate instruction of
the case;

b) the often considerable distances between the seat of the court a.nd lthe
domiéiles of t};e parties and witnesses freguently impede communications and can,
1o some extent, increase the costs involved in processing cases;.

c) if an interdiocesan tribunal is not functioning properly, the f:ajthful In many

dioceses are deprived of judicial redress.
v

-

In the light of these difficulties connected with the instruction of cases,

LY
the need for efficient rogatory courts becomes apparent. Indeed, the insistence
by the Holy See that, even where interdiocesan tribunals have been established,

local ‘instructor}%urts should be constituted, is incorporated into decrees
\_
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approved after 1971, and is founded upon the hope that sucﬁ courts would instruct

cases on behalf of the interdiocesan tribunal, or on behalf of any other court.

With the promulgation of the 1983 Code of "Canon Law, a greater
flexibility has been int;*oduced into the practical organisation of interdiocesan
courts. This flexibility, as has been observed, permits the assembly of bishops the
option of assuming responsibility for the tribunal directly, or of designating a
moderator to direct the court on its behalf. Unlike in the former law, there need
be no juridical connection between the diocese of the bishop chosen and the seat,
of the court. Th&increased flexibility of the new law also facilitate§, and seems
to encourage, a greater involvement in the affairs of the tribunal by all the.
bishops of the assembly. Furthermore, canon 1423,§1 envisages the possibility of
the moderatorship passing from one member of the assembly to another after a

predetermined period.

Flexibility also extends to.the actual territorial arrangement for
interdiocesan courts. Although where such tribunals 1‘1ave been constituted, they
are generally "regional" in both instances, it is also possible to ‘establish
interdiocesan courts that are "regional" in first instance énd "natfnal" or
"international” in second instance, Moreover, with the coming into force of the
1983 Code and the simultaneous abrogation of '}me American procedural norms,
the lébligation of subm-itting'affirma:tive decisions in formal cases of matrimonial
nuliity to mandatery review has dev.olved upon, all first instance trh,nals in the
United States of America. While retaining dioc'eéan courts 'In' first\ instance,

regional cQurts have been established in second instance in many parts o

/S

f
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United States to expedite the appeal process and to avert an accumulation of *

cases awai;ing confirmati'on.

With respect to the Southern African courts in parncular it was stated at”
the outset of this study that, on account of some uncertainty concerning the
juridical nature of the courts and the extent of their competence, an mvestlganon
was called for. During the course of the research connected with this study, much--
regarding the Southern African tribunals, hztherto not generally known, has come
to light, and considerable ambiguity has been eliminated. Documentation relating

L T s
to the initial establishment of inter-territorial matrimonial courts has revealed,
despite the contrary opinion held for many years by the Apostolic Signatura and
2
the SACBC, that the courts established in 1939 were not "regional" in nature, but
rather "diocesan" with extended territorial competence, and that in the
subsequent rearrangements of the courtsrin 1951 and 1958, ‘their diocesan nature

remained unaltered.

CI'arity.has also been achieved with respect to the J ohaenesburg. diocesan
tribuna_.l v;rhich- continued processing its own formal.'matrim,onia.l nql{ity cases,
after_ thé loss of its supradiocesan competence a‘n'd‘ its replacement in the Pretoria
province by the newly-created Pretoria ‘inter—territoria.lh court. It appears from’
the minutes of certain meetings that the officialis of the Johannesburg rribun\al
had considered the cqmpetence of the Pretoria matrimonial court, to which
\\%hannesburg was subject, as non-exclusive, Awherea§, in fact, it has been

-determined that its competence was indeed exclusive, It'“'has also beér_t

ascertained that no indult was granted to the Johannesburg diocese, either by the

5.C. of the Sacraments or by the S.C. of the Propagation of the Faith, to enable it_;
-

T

.
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té process formal matrimonial cases in first instance, independently of Pretoria.
Whether such an indult was granted by the Apostolic Signatura, has not been
possible to establish, although it seems unlikely at least before 1971.1 [t thus
appears that the Johannesburg diocesan tribunal has been jhdging formal
‘matrimonial cases at least until 1971, but more likely until the present, without

the appropriate competence for such cases.

One practical consequence of the findings concerning the juridical nature
of the Southern African courts was the withdrawal by the SACBC of its decree,
approved in November, 1983, and awaiting definitive approval by the Apostolic
Signatura.  That decree, while establishing a regional tribunal for the
Bloemiontein province, had, on the assumption that the existing courts were

"regional," merely affirmed their current juridical position.

A new decree, approved by the SACBC in September, 1984, seems to

address the present needs of the Southern African situation reasonably well.

l.  The formulation of the decree leaves no doubt as to the juridical nature of
the courts:
a) the tribunals are "regional" or "supradiocesan" in the broad sense of the term,

and "interdiocesan” rather than "regional” in the strict sense;

1 Cf. SUPREME TRIBUNAL OF THE"APOSTOI.;IC'SIGNATUR]KTI:éftéF*

to Apostolic Delegate to Southern Africa (Prot. N. 1254/71), February 1, 1971,
and the reply of the Apostolic Delegate (Prot. N. 6482), May 4, 1971.

!

.,“
[
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b) they are genéral rather than special courts, in/soﬁr as they are competent

to handle all cases, not expressly excluded by law.

¢) they are ordinary courts, since th’éhv establishment derives from the law

-~
v

itself;
d) the jurisdiction exercised in the courts is vicarious, in as much as it is

exercised on behalf of the assembly.

2. An advantage of the decree is-its consolidation within one document of _ailfhe
territories of the SACBC, even though the Qioceses of Johannesburg and Manzini
are not included in the project for interdiocesan tribunals. The incorporation of
those two dioceses in the decree removes the possibility of any future uncertainty

-

concerning the nature of their courts.

3. The decree clearly determines the tribunals of second instance for the
territory of the SACBC and indicates the competence of each court. Provision is

also made for the diocesan courts of Johannesburg and Manzini since cases

decided in first instance in these courts are to be referred on appeal t¢' the

Pretoria interdiocesan tribunal. The explicit inclusion of an article defining the

court of second instance for the two dioceses mentioned will serve to clarify their

position and remove any possibility of confusion.

[

4.  The wording of article III of th‘e decree on the appointment of a moderator
for each tribunal reflects the flexibility of the new law. While not insisting that
the position of moderator be identified with the archbishop of the diocese where
the court has its seat, the decree, nevertheless, makes possible the continuance of

the former practice whereby the moderatorship was entrusted to the metropolitan
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of each province. In making specific reference to canon 1423,81, the decree

clearly defines the competence of the moderator vis-a-vis the tribunal. -

2. Inproviding that all tribunal personnel are to be appointed in the assembly of
bishops, and that their appointment's are td be-for five years, the decree
introduces a greater measure of security. Moreover, it would seem that the
removal of tribuna!-person'nel may generally be effected in the assembly of

bishops, and then for a legitimate and grave reason.

}Ae decree addresses the difficulties encountered in the instruction of formal
matrimonial nullity cases outside -the seat of the tribunal through the
establishment of interrogatory courté. By providing that _instruc{ory tribuna.ls
consisting of local personnel be constituted as part of the ihtefdiécesan court in

eacﬁ diocese subject to that court, these problems should largely be simplified.

7. In providing that the moderator of each tribunal may, for a particular cas;e(,
appoint a judge with a certain linguistic and cultural expertise when the language
of the parties is not known to the judges of the interdiocesan tribunal, the decree

expressly recognises the special needs of the multi-cultural society in Southern

Africa. The application of this provision, where necessary, especially in the

-

Bloemfontein province, will undoubtedly assist in the search for truth.and serve to

expedite the process.

During the half century since interdiocesan courts were first organiséd_ in
the Church, they have contributed much to the more rapid and efficient handling
of matrimoral nullity cases for which they were initially constituted. Although

the vision which led to the introduction of these common tribunals as the response

£y

™
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o \
to certain grmfficultfﬁ experienced _By residential bishops is relatively
recent, the ne}v law, esﬁecial‘ly canon 142351, takes that vision a step further.
This canon is %uffici‘ently broad .i.n its te minology to permit greater flexibility
with-respect to the directipn of the coyrt, to give more freed‘om to the é.ssembly

in its administration of the Copft - and. to encourage a greater degree of

" - - e - - - : ; - ‘ . N - ayr J )
participation-in its affaigs by individual bishops. How this flexibility, freedom and
 desired participation will be fitilised- in the furtherance of .this" increasingly

-

important aspect of. the Churchs -pastoral mission remains a challenge, which

S

.cannot be ignored. -

~. ‘s - . . ’ v
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APPENDIX - I _

Normae pro Tribunalibus interdioecesanis vel
regionalibus aut interregionalibus. 1

CAPUT PRIMUM

DE TRIBUNALIUM ERECTIONE
DECERNENDA

Art. |

§1. Ut causarum iudicialium, praesertim
matrimonialium, accuratior et celerior
pertractatio evadat, in Ecclesia habeantur
Tribunalia interdioecesana, regionalia vel
interregionalia; horum erectio a Supremo
Signaturae Apostolicae Tribunali curatur,?2
sive ad Episcoporum, etiam Ecclesiarum
Orientalium, quorum interest, petitionem, sive
etiam, si casus ferat, ad eiusdem Supremi
Tribunalis Signaturae Apostolicae decisionem.

§2. Erectio, constitutio et ratio procedendi

horum Tribunalium reguntur normis quae
sequuntur, salvo iure Ecclesiarum Orientalium.

-

Art. 2

§1. Si erectio fiat petentibus Episcopis,

oportet ut Episcopi quorum interest, petito et

accepto "nihil obstat" Supremi Tribunalis
Signaturae Apostolicae, decretum erectionis
ferant, quod tamen vim non habebit nisi post
Sanctae Sedis approbationem.

1 Cf. AAS, 63 (1971), pp. 486-492.

2 "Supremum *  Tribunal
Apostolicae  tribunalium regionalium vel
interregionalium erectionem curat" (Paulus VI,
Const. Apost. Regimini Ecclesiae Universae,
15 aug. 1967, n. 105, in AAS, 59 [1567/, 5Z1).

Signaturae

Norms for Interdiocesan or Regional
or Interregional Tribunals. N

+ CHAPTER |

DECISION TO ESTABLISH TRIBUNALS

Art. 1

§1. In order that the handling of judicial
cases, especially marriage cases, may be taken
care pf with greater care and speed, there
should be had in the Church interdiocesan,
regional or interregional tribumals.  Their
establishment is provided for by the Supreme
Tribunal of the Apostolic SignaturaZ either at
thereguest of the bishops concerned, including
those of the Oriental Churches, or also, if the
case so warrants, at the decision of the said
Supreme Tribunal of the Apostolic Signatura.

§2. The establishment, constitution and '

method of procedure of these tribunals are
governed by the following norms, without
prejudice to the law of the Oriental Churches.

Art. 2

§1. If the establishment is made at the
request of the bishops, the bishops concerned,

- after having sought and received the "nothing

hinders" of the Supreme Tribunal of the
Apostolic Signatura, draw up the decree of
establishment which, however, will not have
force except after approval by the Holy See.

1 Cf. CLD, 7, Pp- 920-926.

2 "The Supreme Tribunal of the Apostolic
Signatura provides for the establishment of
regional’ and interregional tribunals" (Paul VI,
Ap. Const., Regimini Ecclesiae Universae, 15

. _Aug., 1967, n. 105, in AAS, 59 [1967/, 921).

-



esuffragiorum,
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§2. Ad "nihil obstat" petendumn oportet ut
Episcopi quorum interest, in respective coetu
adunati, conveniant inter se et ad Supremum
Tribunal Signaturae Apostolicae referant:

1} De rationibus propter quas Tribunalia
erigenda statuerunt.

2) De iudiciis seu causis pro quibus haec
Tribunalia eriguntur, .sc., utrum pro solis
causis matrimonialibus, sive nullitatis sive
separationis, an etiam pro causis iurium et
criminalibus. :

3)  De numero Tribunalium primae &~

secundae instantiae erigendorum, clare
indicatis diocecesibus (proprio suo nomine '"de
Curia") pro quarum territorio «commune
Tribufal primae et secundae instantiae sit
constituendum.

&) De sede ac territorio umuscuxusque
" Tribunalis, adiecta tabula geographica, in qua
petita sub art. 2, §2, n. 3, describantur.

§3. Quoties agitur de Tribunalibus
regionalibus, coetus, de quo in §2, est
réspectiva’ Conferenna Episcopalis, ac decisio
ferenda est per duas saltem ex tribus partibus
ad normam decr. Christus
Dominus, n. 38, &3 si. vero agitur de
Tribunalibus mterdxoecesams, quae regionalia
non sunt, coetus intelligitur conventus
Episcoporum quorum interest, gqui quidem
unanimes quoad singula puncta supra indicata
esse debent.

‘. .
8g, In litteris exsecutowrs /decreti

erectionis, de quo in art. 2, §l, ment fiat de

Sanctae Sedls approbanone. %

-

™ 3 Cf. AAS, 58 (1966), p. 693.

pa—

§2. In order to request the "nothing
hinders," the bishops concerned, united in their
respectlve assembly, must agree among
themselves and report to the Supreme Tribunal
of the Apostolic Signatura:

1) on the reasons why they decided that
tribunals must be established.

2) on the trials or cases for which these
tribunals are being established, namely,
whether for marriage cases only, whether of
nullity or of separation, or alse for cases of
rights and for criminal cases.

3) on the number of tribunals to be
established for first and second mstance, with
clear indication of the dicceses (with their
own proper "curial" name) for whose territery
the common tribunal of first and second
instance is to be constituted.

4) on the seat and territory of each kind of
tribunal together with a geographical map on
which is described what is sought for under
art. 2, §2,n. 3).

§3. As often as there is question of
regional tfibunals, the assembly mentioned in
§2 is the respective episcopal conference and
the decision must be passed by at least two-
thirds of the votes in accord with the decree,
Christus Dominus, n. 38, 4.3 .On the other
hand, if there is question of interdibcesan
tribunals which are not regional, the assembly
is understood as the meeting of the bishops
concerned who, indeed, musf be unanimous
regarding the individual points indicated
above,

84, In the executory letter of the decree
of establishment referred to in art. 2,81,
mention should be made of the approbatxon of
the Holy See,

3 Cf. AAS, 58 (1966), p. 693.
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Art. 3

Si erectio fiat promovente decidente
Signatura Apostolica, haec secundum suum
stylum et praxim procedit.

CAPUT SECUNDUM

DE TRIBUNALIUM MODERATORE,
- IUDICIBUS ET ADMINISTRIS

Art. &4

Tribunal interdioecesanum, regionale,
interregionale subest auctonta& Episcopi
Dicecesani'loci in quo situm est, Wel, si sedes
episcopalis ,  vacet, Episcopi senioris
respectivae circumscriptionis. Qui Episcopus,
utpote Moderator Tribupalis, idem regit
nomine omnium Episcoporum pro quorum
territorio est constitutum, eique omnia iura et \,
officia attribuuntur quae Ordinariis locorum
circa pgoprium tribunal competunt ad normam
sacrorumr canonum, necnon ad causas nullitatis
matrimonii  quod  attinet, ad normam
Instructionis’ Sacrae  Congregationis  de
dieciplina Sacramentorum, Provida Mater; dref~__
15 augusti 1936, nisi aliud peculiariter cautum
sit, vel subiecta materia aperte exigat.

Art. 5

§1. Officialis, ludices, Promotor Iustitiae,
Defensor Vincull, necnon eorum Substityti,
constituuntur ad maiorem partem absolutam
suffragiorum, quae conferantur oportet in
coetu communil Episcoporum respectivae. -
circumscriptionis territorii, pro quo tribunal

est erectum. \
? a

82, Ceteri minist Moderatore
Tribunalis -constituuntur ad nQrmam  iuris

Art. 3
;

[f the establishment takes placg at the
instigation and decision of the  Apostolic
Signatura, this tribunal will proceed according
1o its own usage and practice.

CHAPTER 2

THE MODERATOR JUDGES AND OFFICERS
OF THE TRIBUNALS

Art. &

./T\:-\
/

he interdiocesan, regional or interregional
Eribunal is! under the authority of the diocesan
ishop of the place where it is located, or, if
The episcopal see is vacant, of the' senior
bxshop of the reSpectwe circuit. This bishop,

—-n as much as he is the moderator of the
tribunal, governs it in the name of all the

bishops for whose territory it was constituted,
and to him belong all the rights and duties

\ which, according to the sacred canons, belong

0 local Ordinaries relative to their own
tribunal. This also holds regarding cases of

/crullity of marriage in accord with the
I

nstruction, Provida Mater, of the Sacred
Congregation for the Discipline. of the

- Sacraments, 15 August, 1936, unless some

other special provision has been made, or the
matter under consideration. clearly so
demands.

Art. 5

§1. The officialis, judges, promotor of
justice, defender of the bond, ds well as their
substitutes are appointed by an absolute
majority of the votes which must be cast in
the common assembly of the bishops of the
respective territorial circuit for which the
tribunal has been established.

§2. The other officers are appointed by the
tribunal moderator xn accord with common
law.



§3. ‘Officialis, ludicum, Promotoris
[ustitiae et Defensoris Vinculi nominatio nota
fiat Supremo Tribunali Signaturae Apostolicae.

Art. 6
‘Omnes praedicti:

l— ~sint ordinarie dignitate sacerdotali
aucty; | integritate morum praestantes et,
saltem ad Judices quod attinet, laurea in iure
canonico praediti; ’

2. scientia et experientia iudiciali vere
polleant;

3.  debitum tempus impendere valeant
muneri sibi collato rite obeundo.

- ~
Art. 7

lidem iusiurandum de officio rite
fideliterque implendo praestare tenentur
coram Moderatore vel eius delegato.

Art. 8
§1. Officialis, Iudices, Promotor lustitiae,
Deifensor Vinculi (necnon eorum Substituti, nisi
per modum actus sint deputati) removeri
nequeunt ab officio nisi gravi de causa et a
respectivo  coetu communi Episcopomam,
eodem modo quo constituti sunt.

§2. In casu tamen urgentis necessitatis
ipse  Moderator Tribunalis eos suspendere
potest, sed de ecorundem remotione ac
substitutione provideatur iuxta art. 5 §I,
harum Normarum.

§3., De remotione autem semper edocenda
est Signatura Apostolica.
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.. 53 The nomifation of the officialis,
judges, c;laromo'cor of justice, and defender of
the bond should be’ made known to the
Supreme Tribunal of the Apostolic Signatura.
Art. 6~
All the afofesaid persons:

1. should, as a rule, possess the rank of

. priests, be outstanding in integrity, and, at

least as far as judges are concerned, have a
doctorate in canon law.

2. should really possess judicial learning
and experience.

3. should be able to spend the necessary
amount of time in the proper discharge of the
duty conferred on them. =

Art. 7 \

They are obliged to take an oath before the
moderator or his delegate regarding the due
and faithful discharge of their office.

— -

Art. &

v 81.- The officialis, judges, promotor of
ju\s(ice, defender of the bond (as well as their
subsﬁ’tmo.s.jggless the latter were deputed by
way of actj™cannot be removed from office,
except for a serious reason and by the
respective common assembly of bishops in the
same way in which they were appointed.

§2. On the other hand, in a case of urgent
necessity, the tribunal moderator himself can
suspend them, but should provide for their
removal or substitution according to art. 5,§]
of these norms.

83. The Apostolic Signatura must always,
however, be told of the removal.

L &
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Art. 9
‘ : v _

§1. Nemo iydicis munere fungi poterit qui
advocati vel procuratoris munus in eodem
Tribunali exercuerit aut in quolibet Tribunali
actu-, exerceat, sive directe sive per
interpositam.personam.

§2. Idem valet quoque de Promotore
lustitiae et Defensore Vinculi.
§3. Ormnes, de 'quibus in art. 8 districte
vetantur in quaslibet causas extra munus suum

se quomodolibet inge?me.
: L}

Art. 10

Moderator Tribunalis, collatis consiliis cum
ceteris Episcopis respectivae circumscriptionis
territorii, album conficiat advocatorum et
procuratorum; de quibus servanda sunt

praescripta can. 1655-1666, itemque si iidem .,

munus exercere debeant in causis nullitatis {
matrimonii, praescripta art. 47, § 4; 48, §§ 2—&,
53, 82 praefatae Instructionis Provida Mater.’

™

\

s
A
\.

. Ty \
CAPUT TERTIUM

DE MODO PROCEDENDI! IN CAUSIS
PERTRACTANDIS

Art, 11
In causis pertractandis accurate serventur
luris praescripta, his tamen additis vel mutatis
guae infra statuuntur.

Art. 12

Libellus porrigatur Moderatori Tribunalis
competentis.

e

Art. 9

§l. No one can perférm the function of
judge who shall have exercised the function of
advocate or procurator in the same tribunal,
or is actually exercising such function in any
other tribunal, whether directly\ or by
substitute.

§2. The same thing holds true regarding
the promotor of”justice and the defender of
the Bond.

§3. All those mentioned in a£t. & are
strictly forbidden to inject themselves in any
way whatever into any kind of case outside
their assignment. '

Art. IO

a

After having taken counsel with the other
bishops of the respective territorial circuit,
the tribunal moderator should draw up a
register of advocates and procurators with
reference to wh the prescriptions of canons
1655-1666 musé observed and, likewise, if
they must exeXgse their duty. in cases of
nullity of marriage, the prescriptions of
articles 47, 84; 48, 8§§2-4; 53, §2 of the
aforesaid Instruction, Provida Mater.

CHAPTER 3

MANNER OF PROCEDURE IN
HANDLING OF CASES

Art. L]

In the handling of cases the prescriptions

of law should be accurately observed, but with
the additions and changes stipulated below.

Art. 12

The bill of complaint should be laid before

the moderator of the competent tribunal.
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Art. 13

Causae ita inscribantur: primum ponatur
nomen Tribunalis, videlicet regionalis vel
interdicecesani vel interregionalis, dein nomen
dioecesis a cuius Tribunali causa pertractanda
fuisset in prima instantia ad normam juris
communis; postremo titulus causae; ex. gr.
Florentina- seu Pistorjien. Nullitatis
matrimonii (N.N.); Lugdunen. seu
Gratianopolitan. Nullitatis matrimonii (N.N.).

Art. 14

81. Moderatoris Tribunalis erit tutorem vel
curatorem admittere aut designare ad normam
can. 1648 et 1651 et salvo praescripto art. 78,

§3, praefatae Instructionis Providd Mater.
? \

§2. Quoad procuratorem, autem, minorum
servetur praescriptum can. 1648, §3/

§3. Idem tamen Moderator de his decernet
collatis consiliis cumn Ordinario partis cui tutor
ve] procurator constituendus est.

{

LY Y

i
/Art. 15

Ordinarius locijde quo fit sermo in art. 37-
41 Intructionis Prbvida Mater intelligendus est
Ordinarius - domdcilii coniugum; qui quidem
antequam proprium iudicium ferat; opportune
cum moderatore tribunalis aget. '

Art. 16

§I. In casibus exceptis, de quibus can.
1990-1992, quaelibet petitio remittatur ad

Moderatorem Tribunalis, qui, praehabito voto |

Episcopi domicilii coniugum, de eadem videat
ad normam art. 226-231 superius citatae
Instructionis Provida Mater.

§2. Itemque, Officialis de quo in art. 228
est Officialis eiusdem tribunalis.

Art. I3

Cases should be registered as follows:
first, there should be placed the name of the
tribunal, namely, regional or interdiocesan or
inter-regional; then the name of the diocese in
whose tribunal the case should have been
handled in first instance according to the
common law; in the last place, the title of the
case; for example, Florence, that is, Pistoia.
Nullity of marriage (N.N.); Lyons, that is,
Grenoble. Nullity of marriage (N.N.).

Art, 14

§1. It will belong to the tribunal moderator
to admit or to designate a tutor or guardian in
accord with canons 1648 and 1651, and without
prejudice to art. 78,83 of the above-mentioned
Instruction, Provida Mater.

82. With regard to a procurator for miners,
however, the prescription of canon 1648,53
should be observed.

83. On the other hand, the said moderator
will decide these matters after having taken
counsel with the Ordinary of the party for
whom a guardian or procurator is to be
appointed.

Art. 15

The local Ordinary referred to in articles
37-4] of the Instruction, Provida Mater, must
be understood as the Ordinary of domicile of
the spouses. But before he passes his own”
judgment, he shall opportunely deal with the
tribunal mederatoer.

Art. 16
81. In the exceptional cases provided for in

canons 1990-1992, every petition should be
remitted to the tribunal moderator who, after

. having obtained the opinion of the bishop of

domicile of the spouses, should review it in
accordance with articles 226-231 of the
above-cited Instruction, Provida Mater.

82, Likewise, the officialis referred to in
art. 228 is the officialis of the said tribunal.
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CAPUT QUARTUM

DE MINISTRORUM TRIBUNALIUM ET
ADVOCATORUM AC PROCURATORUM _
REMUNERATIONE, NECNON DE TAXIS ET
EXPENSIS IUDICIALIBUS

Art. 17
Iudicum et ministrorum remuneratio
determinetur in coetu Episcoporum
respectivae  circumscriptionis  territorialis,
probe consideratis munerum, locorum

tgmporumgue adiunctis et causarum numero.

Art. 18

§1. Eodem modo et iuxta eandem normam
praestituatur notula cum  taxarum et
expensarum iudicialium, tum emolumentorum
ad advocatos et procuratores spectantium.

82. Eiusmodi autem notula litigantibus
distincte notificari debet inde ab exhibito
libello litis introductorio.

Art. 19

Quoties  gratuitum vel semigratuitum
patrocinium concessum “fuerit, onus solvendi
expensas devolvitur ad fundum constituendum
a respectivo coetu Episcoporum.

-

Art. 20

In eodem coetu decidendum erit gqua

mensura seu proportione unaquaeque dioecesis
relativis Tribunalibus primae et secundae
instantiae opem feret, tum idoneos sacerdotes
ad munera Iudicum et administrorum
suppeditando, tum pecuniariam contributionem
solvendo, ex qua et ex Tribunalium introitibus
stipendia  personarum  ac uniuscuiusque
Tribunalis sumptus solvi possint.

L=
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CHAPTER &

REMUNERATION FOR TRIBUNAL-QFFICERS,
ADVOCATES AND PROCURATER;
FEES AND JUDICIAL EXPENSES

Al’t. 17‘ . A\

Remuneration for judges and officers.
should be determined in the assembly of the
bishops of the respective territorial circuit,
after having considered well the
circumstances of the assignments, places and
times, and the number of cases.

Art. 18

8. In the same. way, and according to the
same norm, there should be determined a list
of fees and judicial expenses, and of
emoluments, pertinent to advocates and
procurators.

§2. Such a- list, however, must be made
known clearly to the litigants from the
moment the introductory bill of complaint is
exhibited. -

Art. 19

Whenever gratuitous or semi-gratuitous
legal assistance has been granted, the burden
of meeting the expenses devolves upon a fund
established by the respective assembly of
bishops.

Art. 20 ’
]

The same assembly shall decide in what
measure or proportion each of the dioceses
shall provide assistance to the respective
tribunals of first and second instance, both by
supplying suitable priests for assighments as
judges and officers, and by paying a monetary
contribution from which, as well as from the
entrance money of the tribunals, the stipends
of persons and the costs of each tribunal can
be paid.
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CAPUT QUINTUM

NORMAE TEMPORANEAE,
SEU-TRANSITORIAE

Art. 21

Decretum, quo constituuntur Tribunalia
interdioecesana vel regionalia aut
interregionalia, sive primae sive ‘secundae
instantiae, a Sancta Sede approbatum,. per
Praesidem Conferentiae Episcopalis
exsecutioni quamprimum mandetur, die ab
eodem statuenda.

Art. 22

Quod attinet ad causas die executionis
decreti pendentes apud Trjpunalia dioecesana

ordinaria respectivae circumscriptionis
territorialis, haec serventur:
L. Causae quae agitantur in prima

instantia, deferantur ad novum Tribunal
primae instantiae si dubia nondum fuerint
concordata ad normam iuris communis; deferri
vero  eidem  possunt quae nullitatem
matrimonii respiciunt et in phasi instructoria
versantur, accedente consensu utriusque
coniugis et Defensoris vinculi.

Sin autem iam editum sit praefatum
decretum conclusionis in causa, sententia
definitiva proferri debet a Tribunali apud quod
causa introducta est.

In utroque casu appellatio interponatur
apud novum Tribunal appellationis, salva
tamen facultate de qua in can. 1599, §1, n. 1.

2. ldem fiat, congrua congruis referendo,
in causis quae agitantur in gradu appellationis.

CHAPTER 5 *

TEMPORARY OR TRANSITOR Y.NORMS

JArt. 21 -
The decree, whereby interdiocesan or
regional or interregional tribunals of either
first or second instance are constituted, and
which has been approved by the Holy See,
should be commited to execution as soon as
possible by the president of the episcopal
conference on a date to be determined by
himself.

Art. 22

With regard to cases which, on the date of
execution of the decree, are pending in the
ordinary diocesan tribunals of the respective
territorial circuits, these norms shall be
observed:

1. *Cases which are being acted upon in
first instance, should be turned over to the
new tribunal of first instance, if the issues
have not yet been defined in accordance with
common law; cases, however, which look to
nullity of marriage and are only in the
instructory stage can be turned over to the
same tribunal if the consent of each of the
spouses and of the defender of  the bond is
obtained.

On the other hand, if the decree of closing
in the case has been already declared and
issued, the definitive -sentence must be
pronounced by the tribunal before which the
case was introduced,

. In each case, appeal is lodged with the new
appellate tribunal, without prejudice, however,

to the faculty referred to in canon 1599,81,
n 1.

2. With the appropriate changes having
been made, the same procedure should be
followed in cases which are being acted upon
at the appellate level.
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o

Praesentes Normae suos plenarios et
integros  effectus obtinebunt a  festo
Annuntiationis B.M.V,, id est a die XXV martii
anni MCMLXXI. )

Datum Romae, in Sede Supremi Tribunalis
Signaturae Apostolicae, die XXVII decembris
MCMLXX.

Lyt

The present norms shall obtain their full
and entire effects on the feast of the
Annuntiation of B.V.M., that is, on the 25th

day of March, 1971.

Given at Rome, at the seaf of the Supreme
Tribunal of the Apostolic Signatura, the 28th
day of December, 1970.

N —
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Tav. III

Specchio statistico delle cause matrimoniali
anno 1962 (Asia - Africa - Oceania)

TRIBUNALI ol o
Asia
Isole Filippine 0/ 8
Vietnam 1/ 21 | nessuna attivita
Paldstan 1/ 10
Stati diversi 0/318
Alrica i J
Algeria 3/ 5 | nessuna attivita
Basutolapd
Sud-Africa
Swazland 1/ 28 | emessa una sentenza
Tunisia 1/ 1 | nessuna sentenza emessa
Stati diversi 0/261
Oceania
Australia 4/ 28 | nessuna attivita
Melanesia 0/ 0 | non vi sono Trib. costituiti
Micronesia 0/ 3
Nuova Guinea ed

Arcipel. Bismark 3/ 17 | nessuna sentenza
Nuova Zelanda o 1/ 14 | pessuna ativita
Polinesia 0/ 8 |

ToT. 15/722

Generale, XXV, March 16,

1964,

308

OFFICE OF VIGILANCE, Adunanza
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Tav. IIT

v

Speéchio statistico delle cause matrimoniali
anno 1963 (Asia - Africa - Oceania)

TRIBUNALL o
Asis

1 Isole Filippine 0/ 8 )
2 Vietnam 0/ 21 i
3 Pakistan 1/ 10" | Nessuna attivita

N 4+ Stati diversi 0/318

Alrica ' .
5-‘ ~'A:!geria. 1/ 5 Una sola sentenza (Orano)
. 6 Basutoland 1/ 3 Dﬁe sentenze (Maseru)
Sud-Africa 0/ 25
7 Tunisia ) 1/ 1 Una sola sentenza (Cartagine)
8 Stati diversi 0/261
(Qceania
9 Australia 4/ 28 Nessuna attivita
10 Melanesia 0/ 0 Non vi sono Trib. costituiti
11 Micronesia 0/ 3
12 Nuova Guinea ed
Arcipel. Bismark | 1/ 17 Nessuna sentenza
13 Nuova Zelands 0/ 14
14 Polinesia 0/ 8 ’
- Tor. 9/700 |
[ =

Cf. S.C. OF THE SACRAMENTS, OFFICE OF VIGILANCE, Adunanza
Generale, XXVI, March 24, 1965.
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Fila Nc 3 /l .
. mha [V R TV Bloemfontein, Oct. 3 1938
234{?8 Received........ é ‘{/3?' ......
Answerzd ... everaee
MyLord ' -

In consequence of my correspondence with the Sacred
Gongregatbon of the Sacraments regarding +the desirability of esta-
blishing in S.Africa one or two tribunals for matrimonial cases,
I am able to reiterate that the aforesaid Congregation would appre-
clate very much when the Ordinaries saw thelr way to establish
such instltutes.

of What I have explained at the general meeting of the
Ordinaries in 1933 on the matter by means of a Circular,and again
expounded on the occasion of the last general meeting in 1938, has
_ been confirmed by the aforesaid Congregation ("Instruction" 11
June 1938) viz. that a tribunal of first and second grade to be
established in this Delegation,will be competent to handle all the
ratrimontal cases,which I have enurerated at the past general meeting,
and that their verdict,if conform,will be declsive,without first
having recourse to Rome. The establishment of only one court of first
grade makes 1t necessary to forward the cases to Rome for final
decision.
: Such tribunals, therefore,will be of great adventage
to the Ordinaries,having only to deal with & local tribunal,which
will Dbe able to clear the matrimonial cases in a shorter gpace of
time. -

For this purpose I beg to propose and would appreciate
Your approval thereof,that two tribunals,one of first instance and
one of second instance,are to be founded in this Delegation, the for-
wer to be established in Cape Town, the latter in Johannesburg. No
sooner have I received Your approval,Il will make the necessary ar-
rangements to the effect. :

Meanwhile the existing loecal tridbunals,if there be
agy,keep on functioning,untill the proposed organisation has come
about. . :

Lastly,I remind Your Lordship of the decision of the
S.Congregation of Sacraments,whereby each Ordinery is obliged to
forward to this Delegation before the end of the current civil
Jear the report on matrimonial cases which are tried during this

Year, amd. olno Mh'?hdw“X‘amm

= With kindest regards
//// gsincerely Yours

C Ry L W e | " / - L
$ried k har hewdlns Caugs, "j :QM %

T SN 45
- L — —t LI )
© (Letter from the Apostolic Delegate to Southern Afriga, Archbishop B.
Gijlswijk, 0.P., to the Viecar Apostollic of the Western Distpict of the
Cape of "Good Hope, Bishop Francls Hennemann, P.S.M.) -
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. Bloe=fontein, 1 Feobrato,13z8. -
""a.( e _ ) . . E -
LyES S o ,
DELEGATIO APOSTOLICA - )

IN AFRICA MERIDIONAL

Yy,

22EF£85 . A Sua Fminencza Reverendispiza
) ¥

259/:8 D.Card.Jorie. 'z

Prefetto. Roma,
A N -
y - - N
Iminenza Reverendi:%&. - .

ho l'czﬁ di rimettere,dui ‘accluetuno Yaodulo N.III provenienteldal
-, . M M

':&qrfato di Kroonstad dipendente da questa Delegazione Apostolica
: ' P
ell

*Africa meridionale. - 7
N

legli altri territori eeclesiastici di Quezta Deleyazione
non ci sonc rezolari tribunali Per le cause =matrimonialj..ia tuttd i
Tiapettivi Ordinari i hanno informat®d cne nori Ranno trattate cause

zatrimoniali durante l'anno 1337.

Gul aggiungo un rapporto proveniente dal v:.ca.ri}to al
. N ]
dariannbil]!Hatal), ewe 11 cui Ordinario @i ha doxmandats d'inviarls

a cotesta S.CongTregazione.
"Con sensi di den distinta e sincera atiza
di Vostra Eminenza Reverendissima

uzile servitore

A S Eplenei?

. ST
(Letter from the Apostolic Delegate ‘“to Scuthern Africa,
Archbishop B. Gijlswijk, 0.P., to the Prefect of the )
Sacred Congregation of the Sacraments concerning matri-

monial ‘cases handled in the Apostolic Delegation in 1937)"
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8loexfontein, 1 Febbraio,1938.

.

DELEGATIO APQSTOLICA RN
IN AFRICA MERMDIONALL A Sus Eminenza Reverendissima

P -

123/38 : ‘D.Card.Jorio.

Prefetto. Roma.
Eminenza Reverendissima, \

In occasione del Sinodo Generale degli Ordinarii di questa
Delepgazione ceiebrato nel gennaio u.s.,si & trattato della questione
- se sarebbe opportunc d'istituire nell'Africa meridionale un regolare
tribunale per le cause matrimoniali.lls prima di prendere una dacisione
al riguardo,gli Ordinarii desideravanc di essere informati cireca la
competenza di un tale tribunale.
Per questa ragione il Sinodo domanda umilmente:
'  l.se nei paesi di missione un regolare tridunale abbia la competenza
:d'introdurre e definire tutte le cause matrimonial{ che sono enumerate
nel Modulo III coze capita nullitatis;
2.8e le sopraddette cause e=zmendo definite daji locali tribuneli di

prima e seconda istanza ottenganc ¢l'effetto senza prima sottoporle
al tridunale della rispettiva S.Congregazione Rozana.

- Sicecome la mia autqrité non pare eulfficiente a dare la solu-
zione,confido che Vostra Eminenza Rev.za voglia compiacersi d'infor-
marri in propositae. .

Con sensi di ben diastinta e =incera stima
dell'Zxinenza Vostra Reverendissima

unile servo

A A Gl \
/¢<’;£¢£7.4{~ /ﬁ
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. A S. Ec. R. Mons.
Giordano Gijlswijk, 0.P.
— i, Deleg. Ap.o Bloemfontein (Orange Free State

Pancrossd 29
Sud Africa

Ece, Rev. . Roma 26.5,38

In possesso della pregiata Sua, del 1 Febbraio n. 123/38, mi reco a pfemura a
significarle che sarebbe certamente opportunc che in codesta regione venisse
costituito almenc un regolare tribunale per le cause matrimoniali. Detto tribunale
0 - se pi di uno - detti tribupmali certamente sarebbero competenti a definire
qualunque causa matrimoniale di qualsiasi genere e se costi esistessero almeno
due tribunali, uno du prima ed uno di seconda istanza, le sentenze matrimoniali
diverebbero esecutive .dopo ottenutene due conformi per la nullit3, senza che sia
intervenuto appello of ulteriori istanze di parte del difensore del vincolo,

come avviene pel resto del mondo semza che occorra Ticorrere successivamente

ai tribunali della Santa Sede.

Qualora invece costi funzionasse un solo tribunale collegiale di prima istanza,

dalle sue sentenze si dovrebbe appeliare in II istanza alla S, Romana Rota a meno

che non venisse fissato dal Santo Padre qualche altro tribunale di appello inm

Sede piﬁ vicina. Al Vic. Ap.co del Natal potrid rispondere che per ‘cose matrimoniali
da Lui accennate potrd rivolgersi alla Sacra C.ne _di Propaganda Fide, la quale

a sua volta 1i potrd rimettere alla Sup. S. C.ne del Sant'Uffizio 2 cui la materia
dei matrimeni misti e di privilegio paolino & esclusivamente riservatra. Mentre

‘auguro frattanto a codeste missioni sempre maggiori sviluppi, profitto dell'occasione ...

(A transcription of the handwritten draft reply of Monsignor V.
Bartoccetti; this reply is at the bottom of the letter received
from the Apostolic Delegate to Southern Africa /Prot. N. 123/38_7,
February 1, 1938. Cf. appendix IX.) ‘
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SACRA CONGREGATIO
DE SACRAVENTIS.
: Rome.
No. 85/39 st. 223rd Feb. 193¢.

Your Excellency,

Your esteemed letter of the 8th instant has been
duly received by this S. Congregation, and whlle' I thank Your Excel-
lency for the Steps you have taken relzative 10 the eventual trial
of matrimonial czses in the Apostolic Delegation, I hasten 10 convey ’

10 you the opinion of this §. Congregation regarding the proposals
-and requests made in the said letter.

Your Excellency states that the Ordinaries desire that two
Tribunals should be established, one of the First Grade in Capetown,
and one of Appeal in Johannesburg, but that the required personnel
(efficient) is lacking, and that it would be better to establish
Tribunals, ezch with only cne Judge. .

Marrizge to a College of Three Judges, on account of thelr gravity
and difficulty: it does not therefore seem opportune to depart from
thls Tundamental norm. If it should really prove impossitle to find

- Sultable subjects to f£orm two Tribunals, would it not be possible,

in the meantime, to establish only one Court (of the First Grade),
espefially in view of the insignificant number of formal vprocesses
which 1t will - presumably - be reguired to handle- ihe 2ppesl; tren,

could te sent direct to the Roman Rota, in terms of Can. 1599, I

The exigencles of the personnel of a Tribunal should, zt the
samne time, not be €Xaggerated, When, in fact, one has an Official
and a Defensor Vinculi who are poth really efreicient and superior

TWo co-Judges. These latter, in fact, do not tzke gny part in the

It do€s not zppear eéxcessively difficult that such Judges,
having examined the complete profess, pronounce (after the "relatiog"
of the Official) their vote for the sentence.

In anticipation of Turther communication from you, I remaln, ete.

D. CARD. JORIO -

(Letter from Cardinal Domenico Jorio, Prefect of the Sacregd Congregation
Qf the Sacraments to Archbishop B. Gijlswijk, 0.P., Apostolic Delegate
: to Southern Africa) '
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l\\\-t\/ ———
-~

o Battorubrica

Prot. 9£?€€;/<}19, ?Z?Hfghg /2 : o _
Ogyetto: C /

. . i 2]‘44 /Z‘Z . - N
A'MM&Z( JM:’ZC %j ;,--r'/:ﬁ m:‘ A‘-‘.':!/l ’//
A"—'-LC. ‘ : .

o el e Flmnki 4/-2-

e Lo (o Aidiy
%-g[imﬁ:‘

tedi procedentr N.

Allegati: ' 7 - Z —f %,ﬂ.—t

£
'
o
&
S

. fusta ordinaria

1
e | PR “ 7
j el , ﬁ"% 74 y,ﬁéﬁﬁﬁ

pedia

Assicureia

Y

(The first re-arrangement of matrimonial tribunals, March 9, 1951)
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L'Scc.mo Yons.lartino Lucas, Delegato Apostolico nell'Africa Laridio-
nale, dietro richiesta della Propaganda, ha trasrmesso un j:rogetto per la
reorgarizzazione dei Tridunali madeisooiotd di mrimn e seconda istanza
Tresso le diocesi ed arcidiocesi del Suwda¥rica.

Nel redigere tale progetto, Lons.Delegato apostolico dlce di avers
“temito presente:

a) I pareri degli Ordinari, . ]

b} Le grapdl distanze da una circoscrizicme ecclesiastica ad altra,

¢} le diversiti di razze,

d) Ia scarsita 41 person€¥. espert® nel diritto motsimaninlh

Zeco 11 progetto:
1) Che siano eretti in tuttal la Dalegazione tre itribunali 41 prima
 istenza per la medesima Delegaziore ciod:
a) Cape Town
.b) Johanneshurg
c) ¥2seru ( Boma in Basutoland)
2) perfs-econda istanza 1 medesimi tribunali, secondo ia. seguente
destinazione:
Cape Town ricorre a Johamnesburg,
Johammesburg & zaseru

Yaseru a Caps Town. =ttr-tysr

i
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SACRA CONGREGAZIONE * DI PROPAGANDA EIDE™

o 46 /2
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R AFRICA mEmIDIoNals (G- TV
b Protacolle AN ms L4 27 “-:/:
Sottornbr. # T FARI COUNUNI Ny oy
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T s
Rlasiunzloneg
Ogrelto:
; Comunica le dioceszi che funno parte di cimacun PROT. E. 4319/5,0

tridunale matrimoniale, inoltre chiede che
cltre i tr# tribunali gid approvati che aia
lstituito un altro a Durban co\si seguendo

le provincie ecclesiastiche. j

Provviita

Allegati: C 7

il St /7

A DN
4/3/ //S’Z’

Lersove o localitad priveipali a cui si fa cenno:

| Nuwrero, luogo ¢ data del documenta: 2/16/2/52

g PRETORIA ... 22 FEBERAIO0 1952

§ '" Scrmente ¢ sna qualificar

Hnmmn e e s an

- . )
Duta di regizirazione: 4 3 F;_-h. ~

§29 A\

Frot. /

(The de51grat10n of ecclesiastical terrltorliﬁ/subject to jeach

matrimonial court)
Lo { - o



e

€ Diee Anmall il sl 20
- JZ-ow“""“- ~r

M. 46 / 2—

ik,

Rub.lt: & Sutio: ihyjoy

Prot.

Oiretto:

/4.2. Fe17/5e

Vedi precedents N. .

Allezati:

.:912: .
e W L ]

}
(

Flrius

i A mans

\ Procarators
vl ardineria
Raccomandata
Assrcurata

/! Spedidlons

/

\
\
'

(The dd’eé/i.gr}ation

829 /52 _

Soito Rps. AFTARI CCLIUNI

’ . .
A e e 5 tartant A Corlomg 2 lle
- r - . .

e

being Propa.ands

APPENDIX - XIII

h S. CONGREUAZIONE < DE

322
PROPAGANDA FIDE »
‘e —

Romn, LL.RCH 15 1 52
‘m"-,.ﬂtlquOST REV. LLRTIN H. ILUC4S. 7sv7y
wucificay APO8TOlic Dez gate t2 South .frica
(udrrizan)

. Fretoris South aAfrica . -
S C
C. P
M. S

Your Zxcellency :

I buve received your lettar Tegarding the

the list of dicceses and erchd:zocese which will

full under the thred Mutrimonial Tr;bunala‘.

Th:

Sacred Congregution " de Propagunda Fide " agcep: .

—

the== hereby pluce the follwing archdioceses and

dioceses under the erected Tribunals:

Canetown

Keimoes
Cudtsuoorn

Port &liizabeth

Eeetnunahoop
Windhoek
Aliwal North
Queenstown

Johunnesburg

Tetorlia
Fort Victoria

3ulawaro

. Salisbury

Lydenburg
Pietersburg
Iimberley
Durban

Yaseru
Yariannhill
Untata ‘
3remersdorp
Zabowe
Kokatad
Eroonstad
Bel..lehan
Hloemfontein

With reference o arciivishop/s Huriey's ro-
quest 1.e. to erect o tribunal

RN

are ~F [T
- fals] X 4 ~ A .
S’ - I3

would like to

ut Durban, for ihe
lesve Lhings agthey

of ecclesiastical territories for each matrimonial
court, March 15, 1952.) '
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3449/58 . Roma, 29 settembre 1958,

Eceellencze Bcvnrcndissina,

Con Rapporio del 24 lucslie 1958,1.551/55, I'E.V.Rav,.on
ha qui trusmoggg l'istonze deli'Sec.io -n3.ATCivencove di
Salisbury, 11 Guale eiivds che 41 frilunale P2 le cauns moo
trizonlall venga Coatituito nellfrreidiocnyd Juddetia. Iz

pariatnmpo V.Z. 33 prisentato P3C. 1epproviziona waLpastics-

lareggiats Plene per 1 +ridunnlyl di gecconda istunma nel tex~
ritorle soggetto a codesta Delegnzions Apogwolica.

Al guarde, 2i pregio rendewe nete 21T che gue-
8%a Saera opgregasione, coneceds, can 1o cresania, l'escsiona
della coste) giuiloinm s PR 1l Couse cmirizoaioll o Sulishury,
a cui Lfur © cuno 12 eircogsriczion: 2ccleaiastiche delln
Rkodesia nerldionnle (ziah Gwele, Zulirye, Tus ¢ Tlaninle

Por

a 22 Sigmerdn 4 $Titenzli g 3c¢ondn istanza,
Le faceio prasoaia ehs queste S.c¥o Dicustarg “ryrova 1l pia-
2o presentato dn V.E., sccondo i1 aucls il tridumcle di secon-
‘da istonze per Caps Tovm sord Protorie, per Sr2toriz, Durban,
per Durbton, lageru,par Zaseru, Cope Tomm o mer Szlisbury,

Pretoria. .

Heatrs prigo V.3 di informors Ji ta2zto sopre gli
‘ oo i, profiltto dell'ocecaions neTr porgerle.
distinti osgequi.

Dell'Zecellenza Vostrn Rev.an
dev.nio nzl Sigmore

Pl i e

A Sua Eceellenza Reverandizsima i éé?

Yonsigmor CELISTINO DATANG - /éiywaaaaa;-
Deleszto Apostolico dellfAfrien /;7
lieridionnle., . .}‘f.,o

22

(The second re-ordering of matrimonial tribunals,
September 29, 1958)
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APOSTOLIC DELEGATION
800 PRETORIUS STREET
"PRETORIA

TIL 42409 0. Bes I1s
Trues, ane. “Vamceo -

PROGETTO

Sede ‘éel Tribunsile.

Allval Nortk
Qudtshoorn
Port Elizabeth
CAPE TOWHN Queenstoun

Do Amr

Windhosk

Keetmanshoop

———

Eshowe
Kokstad
Marisnnhill
Umtata
Umzimkulu

SURBAU

————

Bloenfontein
Bethlehen
Keiroes
Eimbarly
Erconstad
Leriba

MASERU

———————

Bremeradorp
Jobennesburg
Lydenburg
Fietersburg
Volksrust

PRETORIA

Gwelo

SALISBURY Bulaewayo

Wankie

——t——

2
J

[¥5eH
~ 5

[

324

Porsonale.

Forte numero di sacerdoti
ex-alunni del Collegio Urbano.

Scolastico dogll 0.M.[.
Profeossori del Seminario Regio-
nale di Pavensy.

Semiraric Minore o Maggilore.

ISeminario Reglonale.

Tntars | seminario Regionale e Collegio.

(The proposed distribution of ecclesiastical territories for
the second re-ordering of matrimonial tribunals, September 29, 1958)
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SACRA CONGREGATIO DE PROPAGANDA FIDE

ProtT. N. 604/67

BeaTissIME PATER,
%
'.:iifg}?tus.. arciidizecosis Doranmigznoa

ad pedes Sanctitatis Vestrae provolut us , humiliter peut ui zTo
Praefactzris Arostolicis YOTSRUSTONSI. st DT_G:‘"\.VUF"'.I{SI
ritunal archidisecasis Durbanianae officio fungi pos-
sit triboennlis tp:ima.e instantiae pro causis matriuonia-
Jilas, <. tritarpal v-::,o- archidiozcesls "'aseruenan offi-
cic tritnmalis secundas. instaptiae seu appeTlationis.

It Depsa... . 4

. Sacra Congregatio de Propaganda Fiac, vigore facultatum sibi a
Sanctimimo Domino Nostro . P A U L 0
Prov. Div. Pp. VI tributarum, attentis expositis, benigre adnuit

pro gratia iuxta preces.

Datum Romae, ex Acdibus\ciusdcm Sacrae  Congregationis de

Propaganda Fide, die 2 mensis ~ februarii a Do1g67. .
' -~ o f— /‘ # /
. /-/c" e ’4’2.."7“@«-61/)
e /

{Grucis dwarmmque fitule) ' g4 % =2

a

(Rescript designating matrimonial tribunals of first and second
instance for the Prefectures Apostolic of Volksrust and Ingwavuma,

February 2, 1967) , -



. APPENDIX - XVI 326

DECRETUM

de constituendis in Bhodesise, Tribucalibus Regionalibus
prizee instactiae in Discecesgibusg Saligburiensi et GuEienai,
ot Tribusnalibus Regionalibus secundae ingtantise eisdem in
Dicocesibus Salisburisnsi et Guelensi ad pertractacdas
causas universas, scilicet non tantum ceusas pullitatis
watrizonii, sive formeles sive sumwarias, sed etiam causas
separationis coniugur necnon cousas contentiosas et
crimircaeles.,

1 CORFERENTIA EPISCOPALIS REODESTAE, perpensis gravidbus
difficultatibus, praesertim ob penuriaw sacerdotum qui in
indicialem laborenm izcumbant, quas Episcopi irn hodiermis
adiunctis experiuntur ad propria ac idones Tridunalias in
singulis Divecesibug congstituenda, 'ﬁ;hil obstat' Supremi
Tribunalis Siguaturae Apostolicee, letteris datis Romas
die 1la Iunii, 1975, (Prot XNo. 4534/73 V,T.) acceptis,
erigenda decernit Tribunalia Regionalia primee instantize
sedeu habentia in Dicecesibus Seligburiensi et Guelensi
quae competentiam habeant ad urniversas causas ut supra in
prima imstantia pertractandas, et quidenm Tribural Sslige
buriensis pro Diocecesibusg Saligburiensi et Umvaliemsi,
et Iribunal Guelensis pro Dicecesibusg Guelemsi, Bulauaensi
et Vankiengi.

11 Insuper decernit ut haec Tridbunalia Regionalia primae .
instaontiae sint ad invicem Tribunslie secundae instantiae:
newpe, Tribural Regionale quod sedem habet in Dicecesi ,

Salisburiensi competentiam habeat ad appellationes et i
Tecursus iz secunda insgtantia recipiendos adversus decisiones }
latas a pracdicto Tribunali Hegionali primae instantiae sedem ;’”
Labenti iz Diocecesi Guelercsi; et eodom medo, Tribumal ;; .

regicuale, quod sedem habet diocesi Guelensi, cocpetentiam o
babeat ad appellationes et recursus in secunda ipstantia -
Trecipiendos adversus decisionés latas a Tridunali Rogicoali
primse instantiac sedem hsbenti in diocesi Salisburiensi,
incolumi semper mamente facultate provocandi in secunds -
instantia Tridunal Sacrac Romanae Dotee, iuxta provisicnes
can. 1599 #1, CIC.

. 2/ 111 Pro Tribumali Regionmali,..

-

(The Decree of Establishment for Reglonal Tribunals in Zimbabwe )
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-2 -
Pro Tribunali Rogicuali gedem habenti in Diocecesi Salig-
buriensi, Ordizarius illiug Dicecesis, tewmpe Archiepis-
copus Salisburiensis, sit Moderator Tribunalis et idem
Tegit nomine Confercutiae Epigcopalis Rhodesiae (iuxta
Axt. % Normaruzm pro Triburalium Regiomalium Zrectione).
Idem, wmutatis mutandis, Zpiscopus Guelensis pro Tribunali
Regionali Guelermsi. Illis Moderatoribus attribuuntur
cmnie iura et officie quae Ordinsriis loeorum circa propria
tribunalia competunt. '

Tudices ceterique ministerio iudiciali addicti nis in

- Iribunelibus Regionalibus deligantur Moderatore Tribucalis

Tegspectivi, nomine Confercntise Episcopalis Rhodesise.
Poterunt deligi etiam qui huiusmodi operanm in Tribunalibus
dicecesanis praestiterunt.

N

exceptis ip quibus sedem
habeant Tribuzelia Regighdlia) sint unus iudex, unus pro--
motor iustitise, unus

In unaguaque Dicecesi (i

cfensor vincull et unus notarius,

i

annumeFandi taoquam substituti inter Tribunaliue Regional-
ium mewbra, quorum munus praecipuum sit exsequi in sua
quisque Dioecesi mandata & Tribupalibus Regionalibua wvol
ab aliis Tribumalidus ecclesiasticis sibi comzissa, quin
tamen Tribynal dicecsamum a respective T=ibunali Regionali

S

distinctum constituant.

Personae addictae huic ministerio iwdiciali loeali propon—
untur ab-Episcopo loci, et approbentur opportet-a Modera-
tore Tribunalis Rogionalis ilis in regiome. Vi eorum
annuzerationis inter membra Tribunalivm regiconalium, -
iidem adhiberi poterunt ab horum Tribunmelium Moderatoribug
ad suum quisque wunus exercendum in ipso Tribupzli Regio-
nali in singulis casibus.

Praeter munera supra indicata, nihil impedit quouminus
iidem munus explere possunt ut delegati vel subdelegati
Episcopi loci ad causas administratives sacerdotun per—.
tractandas et ad causas super matrimonid rato et non,
counsummato inatruendas.

: / V111 Focdecretua ....¢

L
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-3 .
V11l Hoc decretum vig habebit a die approbationis a Sancta Sede.

Datum Salisburiensis, die 6a Septembris, 1973.

Rev.zmus D.nus Franciscus W. Markall, S5.J.
Archiepiscopus Salisburiensis

Rev.mus D.aus Aloysius Haene, S.M.B.
Zpiscopus Guelensis

Rev.mus D,ous Adolphus G. Schuitt, C.M.M.
' Zpiscopus Bulausiensgis.

Rev.mus D.nus Donal R. Lamont, 0. Carm.
Episcopus Umtaliensis

Rev.qus D.ous Iguatius Prieto, S.M.I.
Epigcopus Vanidiensis.

[Tabula Geographica anmexa ad Preescriptum Normarum pro
Iribunalium Regiocnaliuvm erectione]
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SUPREMUM
SIGNATURAE APOSTOLICAE
TRIBUNAL

PALAZZO DELLA CANCELLPRIA
00128 CITTA DEL VATICANO

ProT. N. 4534/73 V. T. /

»

SUPREMUM SIGNATURAE APOSTOLICAE

TRIBUNAL

- Viso ac mature perpenso Decreto diei 6 septembris 1973
quo Conferentia Episcoporum Rhodesiae erigit duo Tribunalia
Regionalia primae et secundae instantiae in dicecesibus Salisburiensi
et Guelensi ad pertractandas causas universas, scilicet non tantum
causas nullitatis matrimonii, sive formales sive summarias , Sed
etiam causas separationis coniugum necnon causas contentiosas et
criminales; et quidemn Tribunal Salisburiense primae instantiae
pro dioecesibus Salisburiensi et Umtaliensi, et Tribunal Guelense
primae instantiae pro dicecesibus Guelensi, Bulauaensi et Vankiensi;

- attento quod Tribunal Regionale Salisburiense secundae instantiae
competentiam habet ad appellationes et recursus in secundo gradu
recipiendos adversus decisiones latas a Tribunali Regionali Guelensi
primae instantiae; et eodem modo, Tribunal Regionale Guelense
secundae instantiae competentiam habet ad appellationes et recursus
in secundo gradu recipiendos adversus decisiones latas a Tribunali
Regionali Salisburiens: primae instantiae:

- vi art. 105 Constitutionis Apostolicae "Regimini Ecclesxae
Universae', et attento art. 2, par. 1 Normarum ab hoc Supremo Tri-
bunali edltarum die 28 decembris 1970;

- perpensa instantia Exc. mi Archiepiscopi Salisburiensis, Prae-
sidis Conferentiae Episcoporum Rhodesiae, diei 1 octobris-1973,ad
obtinendam adprobationem Sanctae Sedis;

-petitam adprobationem concedit ut praefatum
decretum vim habeat et exsedutioni mandetur _/\
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- Eadem Conferentia Episcoporum per decretum eiusdem
Praesidis decernat de tempore quo nova Tribunalia vigere incipiant
et de regimine causarum nunc pendentium apud Tribunalia dicece-
sana, juxta art. 22 earundem Normarum huius Supremi Tr'bunalis.

Datum Romae, e sede Supremi Signaturae Apostolicae Tribu-
nalis, die Il degembris 1973. -

. (’." . e ;, ~ 3 . "-—-—
.(\ M C3.ch. &~ .4_7»: ‘. , heeth o e
o

b

“Fﬁiqua&—' O
UM \Q.l/f/'o- ~ ")\
. T |
. !

!

-t

=

(The Rescript approving the Decree of Establishment for -
Regional Tribunals in Zimbabwe, December 11, 1973)
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SUPREMUM
SIGNATURAE APQSTOLICAE
TRIBUNAL

PALAIIO DELLA CANCELLINIA
02110 CITTA DIL VATICANC_)

Pror. N. 14.334/82 V.T.

¥

Visa instantia qua Exc.mus Moderator Tribunalis Regicnalis
~Salisburiensis significat.idem Tribunal - propter promotio-
nem officialis ad regimen dioecesis Umtaliensis - pro nuncg
activitatem suam exercere haud posse; atque petit ut, hang
ob rationem, nonnullae causae urgentes praedicti Fori per-

tractari possint apud Tribunal Praetoriense;

Perpenso quod adducta ratio cogens apparet:

Attento consensu Exc.mi Moderatoris Tribunalis Praetorien-
sis;

Considerato quod S.Congregatio pro Gentium Evangelizatione
scu de Propaganda Fide, transmittens ad hanc Signaturam Apo-

*stolicam praefaranm instantiam, nullam exceptionem movet cir-
€d concessicnem petitae gratiae;

Perspecta necessitate ut,causae, praesertim matrimoniales,
sollicite definiantur;

Audito R.D. Promotore lustitiae deputato,

SUPREMUM SIGNATURAE APOSTOLICAE TRIBUNAL

- decernit:

1. Prorogatur ad annum - seu usque ad diem 30 maii 1983 -
competentia Tribunalis Praetoriensis ad pertractandas
et definiendas causas, pro quibus competens est Tribu-
nal Regionale Salisburiense.

2. Exc.mus Moderator Tribunalis Salisburiensis provideat
ut, saltem intraz terminum de que supra, nominetur Of-
ficialis.

.
Ay

Datum Romae, ¢ sede Supremi Signaturae Apostolicae Tribunalis,
die 17 maii 1982. ’

” ‘\C/ O/
é? —_
dre /f ‘4-\-\1\4; /gg [
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-

(Reéi;ript extending the competence of the Pretdria matrimonial
tribunal to enable it to handle cases on behalf of the Harare cours)
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SUPREMUM
UCUNATURAE APOSTOLICAL
TRIBUNAL

FALALID URLLA CANCELLENIA i
e01J0 CITTA DAL YATICAND

Peor. N. 14.334/82 V.7,

Visa et mature perpensa instantia diei 25 aprilis 1983,
qua Exc.mus Archiepiscopus Hararensis in Zimhabua petiit ac
aliud annum prorogaticnem rescripti ab hac Signatura Apo-
stolica die 17 maii 1982 dati, circa facultatem concessam

Tribunali Praetoriensi pertractandli ac definiendil causas
suae Archidloecesis;

Perspecta ratione adducta seu impossibilitate ex parte
praedictl Archiepiscopi Hararensis inveniendi personam ido-"
ne;g,ad munus Officialis;

' Attanta.gonsinsu Tribunalis Praetoriensis;

| SUPREMUM SIGNATURAE APOSTOLICAE TRIBUNAL

vl art.105 Constitutionis Apostolicae "Regimini Ecclesiae
Universae"”

decernit ;

1. Prorogatur ad aliud annum - seun uaque'ad dlem 30 maii
1984 - competentia Tribunalis Praetoriensis ad pertrac-—

tandas et definiendas causas Archidicecesis Hararensis
in Zimbabua.

2. Exc.mus Moderator Tribunalis Hararensis provideat uc,

'saltem intra-terminus de qQuo supra, nominetur Officta-
lis.

Datum Romae, e sede Supremi Signaturae Apostolicae Tribuna-
lis, die 8 1iunii 1983.
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(Rescrip%tending‘the competence of the Pretoria matrimonial
tribunal 40 enable 1t™to handle cases on behalf of the Harare court)
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(Sent under cover of Circular Letter (Prot. N. 153/40)
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APOSTQLIC DITLEGATION OF SOUTH AFRICA.

INSTRICTION REGARDING MATRTNONIAL CASES AND TRIALS FITHIN THE TIZRRITORY

0F THEE DELEGATION.

. By letter ¥0.426/39 ST dated the 5th of July, 1939, the Saored
Congregation of the Sacraments granted to His Zxcellency the Apostolic

Delegate of South Africs and the Rhodesniaza the necessary permission

for the erection of two inter-territorial $ribunala for Yatrimonial

cases within the limits of the Apo3tolis Delegation, namely, one, of

the First Instance, at Cape Town, and one, of the Second Instance,'ig—_““/
Johannesburg. These Tribunals kRaving in oconsequence besn set up and
commenced to funetion, it is necessary toﬂaelineate their competency

and to determine their mutual Telations, as well as the relations

between the Ordinaries of the Delegation and the Tribunmals,

At the cutset, for convenience, the various documents, supple-

-
nentary to the Code of Canon Law, relating to procedure in marriage

cases and trials are enumsrated, vizt
For Formal and Sd@anes;

I. Instruction of S, C. of Sacrs. of Aug. 15, 1936. (AAS 28-313)

CII. o ' " ¥ar, 27, 1929. (AAS 21-490)

III. . " " ) Dec. 23, 1529. (AAS 22-188)

IV. Letter - u Jul. I, 1932. (AAS 24-272)
—_—

For dispensations surer matrizmonium ratum ¢t non-consummatum;
I. Instruction of 3. C. of Sacrs. of May 7, 1923. (A4S 15-389)
II. " ., Mgre 27, 1929, [AAS 21-490)

I. THE COMTETENCY OF THE TRIBUNALS. w

By virtue of the facully granted by thé S.C, 0f the Sacramants
the two Tribunals have Jurisdiction, in the First and Second Instanges
Tespectively, ove} Ehe serritory of the whole Apostolic Delegation in
Formal trials concerning the mullity of the = rriage bond., The
respective Ordinmaries of the whole Delegation 8till ratain their compe-

tency in cases to be dealt with in terms of Art, 226-230" (Qan. 1990Q)

—

> = cetodn
-QEi Whenever an article im quoted by mumber without further refer ce,

it is-teken from the Instruction of the S.C. of the Sacrs. orf Aug.,
the 15th., 1936 (AAS 28-313 et seq.)

s January 5, 1941)

x
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2) .....(Canon 1990)

and of Art, 231 reapectiv@ly. Moreover the 5.0, of the Sacramentz along
" has coempetency in ocases concerning a diapensation super matrimonium
ratumo et non-consummatum, His Excellency the Apostolic Delegate nowever
has the faculty of committing to the Ordinary the drawing up of the
Process in these cases and applibation for such commiasion is to be
Rade directly to him, Thae Holy Office continues te handle matters
cofnected with the Pauline Privilege and all comnunications on thatg
Point should be addressed to it, Furthermore the excaptions gnumerzted
under Canen 1557 remain Teserved to the Supreme Poptifs and the
Tribunals of the Holy See, whila the right of a dirsct &PPeal to the

5. R. Rota frem a sentence of the Court of ths First Instance is still

unimpaired,

II. MUTUAL RETATIONS OF THZ TRIBUNALS OF THE FIRST AND SECOND INSTANCE.

The mutual relations of the Tridunals of the Fiéat and Second
Instance, though largely fixeq and circumscribed by the Code of Canon
Law and the Instructions already quoted, Toqulire in view of the Peculigr
circumstances now rholding in the Delegaticn %o ba further elucidated
and determined. The following additional hntters nave therefore been
arranged;

I. At the end of each calendar year, the Official of the Tribunal
of the Second Instance gt Johannesburg must inform the Officiai of the
Court of the Firat Instance at Cape Town regarding:

(2) The mxmber ang nature of cases which have been handied during
the year by the Tribunal of the Second Instange;

() The number and nature of cames pending®,

(¢) The namas of the Personnel of the Triduhal.

For tha conveyanoe of this infonnﬁtion use 12 to be mnde of forma I
and III of the S.Q, of the Sacrs. 1If no cases have been nandled and no
change of personnel has ocecurred, an ordinary letter from the Cfficial
.Detifying the 0fficial or the Tribunal of the %irat Instance %o that

effect will suffice,

N ‘ -
Pending means that the Tridunal nga dccepted the case byt not passed
sentence, '
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II. Re&ardiag financial matters, the costs to be charged are Five
pounds five shillings, (£5.5.0), plus 2% (2/6d) for .mcidw;ﬂ. expenses
of stationery, postage, eto., for each trial. This feo does not
include extraordinary expenditure (v.g. witnesses! travelling expenses,
etc.). This, should the cocasion arise for such expenditure, must be
met by the parties concerned.

In cases tried by the Tribunal of the Second Instance ¢n an
appeal by the Defensor Vinculi of the Tribunal of the First Instance,
the parties are not':equired to subtmit a fee for the second trial, but
the revenue from the first trial is $0 be sharsd equally by the First
and Second Inatance Tribunals,

If however the appeal is made by one of the parties, then the
costs of the further trial are to be borne by the parties themselves,

in accordance with the terms of ATt. 232 seq.

III. RELATIONS OF LOCAL ORDINARIES THREOUGHOUT THE DETZGATION TO THE
TRIBUKALS. |

ot
~

The Local Ordinaties in thei¥ reepsotirve. Vicariates and
Prefectures will be required aacording to the needs of the Tribunals
to arrange for the judielal cxnminatioﬁh of the parties and witnesses,
as well as matters connected with the introduction of the ceses to the
Tribunals,

It will be necessary for them to set up each a Rogatory Commission
consiating of a Judge-Inat:uctorf’Defensor Vinculi, and Actuary. {(Act,
98). The Ordinary can himselrf assume the position of Judge-Instructer
{Examining Judge-) or he may appoint a qualified priest e act as euch,
(Axt. 23). In addition he must nominate a priest to act as Defensor
Vincull and Actuary - one to perform both 0ffices, if it i3 not pecssible
to have a separate Defensor and a saparate Actuary. (ixt. 15 & 17)..
Theze must be summoned for the sassions at which the parties cor
vitnesses are examined and must asaigt the Judge-Instr-uctor thereat.
{art. 71, 72, 73). ‘ ‘

This Commissien only functions when the "contestatio litis" and
Juddleiszl examinations, ete., are to take Place. Work on the ecase

relative to its introduction to the Tribunal as act out on the next
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Page will be carried out by the Ordinary or his delegate. _

In cases where éhe Party or witnees to be examined cannot appear
before the Rogatory Commission by reason of the distance to e
travelled and-tha consequent expense entailed, then, if the Judge-.
Instructor cannot go'to the place, ke can delegate a suitable Priest,
who, with the assistance of another priest - if that is peesible - or
somle other reliayle person, acting aa Fotary, will carry out the
Examination. The Judge-Inatructor should give opportune instructions
%o the priest undertaking the examination. {Art. 98 and Can. 1770
par. 4).

Consequent to what haa been stated in the paragraph on the
Competency of the Tribunals, the Local Ordinaries 8till have to desl
fully with ceses not Tequiring Formal trial, i,e., those emumerated
under Art. 226-230 (Canon 1990} ard Art. 231. Furthermore the
Ordinaries themselves must transmit petitions for dispensations sﬁper
matrimonium ratum et non-conswmatum and from the Yond of nmatural
marriage, 'as well as the acts of any prooess drawn up by them on these
cases, and alsc matters Telsting to the Panlige 2xivilage,

If the cases first considered under Art. 226 (Cazmon 1$90) and
ATt. 231 are to be referred further, as provided for im Art, 227-229
and'Art. 231, eitker by the Crdinary or by the Defensor Viﬁculi, then
Such cases are to be sent in every instance to the 0fficial of the

FIRST IHSTANC%LCou:t iz Cape Towm,

Procedures Introduction of Cane.

In Formal casos'tﬁe procedure to be followod by the Tocal
Ordinaries. is as follows: )

Mat;imbaial cases for introduction to the Tribunals must te
Presented to the Loecal Ordingry under whose Jurisdiction the petitioner'
_falls. The Ordinary conoerned will then male ihe nécpssary enguiries
for the purpose of ascertalning in a genersl mgnner whether the case
© warrants being brought befores the Tribunal. This enquiry must not be
exhaustive, but sufficient to establish that the case has not been

Presented temerariously.- {Art. 57). ) A

¥nen therafore it has been ascertained that there 13 a reasonable

337
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5) +e... Teasonable
case, the Ordinary should 1nst:uct'thc Petiticner to draw up an
Introductory Bill of Complaint containing the following in;ormation:

{(a} The Name of the Court before which the cause iz to be introduced;
(ctx. Ar.t 57-60).

(b) The object of the petitiorn, namely, that the marriage between ¥,
and N. Pe declared null and on this or that ground; for example,
because of fear, conditional comsent against an essential

' Property of marriage, Tiz: dbonum prolis, etc, or several grounds,
if there are diverse grounds of nullity,

(¢) In a general way the  facts and the law upon which the petitioner
bages his olaim, There is no need for a long exposition of tho
ovidenct; nor need it be sxhaustiva,

(d) The date and place of the marrlage; appreximate length of court
ahip; and angagument; particular difficulties or misunder-
standings before marriage; length of married life; time when
disaensions arvse; time and reason for Separation; grounds for
civil divoroe (i1f already granted); number of childrcn.

(c) Precise proofs by which statements oan be substantiated. If
Proof is by document or letters, then these should bte rresented
w1th the Introductory Bill of Complaint, and sent with it to the
Court, or 1if that is not possible, indication should be given of °
wiera they can be obtained,

(£) 1f proof i3 by witnesees then the names and complete add.esaes
must be given, as well a8 the particular facts on which they are
each espeoially well-informed.

(g) IZ divorce proceedings have taken place then the full documents
must be gent aa weii. .

(k) Baptismal certificates must be obtained, as well as an authantio
copy of tﬁe Marriage certificate,

(i)} Detailed information must also be given about the domicile and
quasi-domicile of both parties, as well as their complets
addressee and the place whers summons may be served.

(J) Thiz Bill of Complaint must be signed by the Petitioner and
dated.

N
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6) +.... dated,

Certificate of Identity,

The Ordinary in accepting-this 3ill of Complaint must sse o it
that the ldentity of the person attacking the marriage is clenily
ostablished in terms of the Instruction of the S. ﬁf of the Sacraments
of Mar. 27th, 1973,-(AAS 21« 490,), and forward a certificate to that
‘effect with the 311l of Complaint. Both thess documents must be sent -
to the Official of the Court of the First Instance at Cape Town,

Citing ¢f Parties for Detsrmination of Yatter for Trial.

In due cougue the 0fficial o0f the Court of the First Instance
will advise the Ordipary whether the Bill has been accepted or rejected
by the Court. In the event of its acceptanae the Court will delegate
the Ordinary to cite the parties for the determination of the.doubt,
which 1s effected by their appearing before him and by the Zormal
denial-of the plaintiff'sas petition by the defendant, If the plaintif?
and the defendant are living in different ter:ikcries they will have to
appear before their respective Ordinaries unless they both can
conveniently t:avel‘to th; seat of the Court, or the plaintiff %o the
Placo where the Ordién:y of the defendant lives. The OYficial (Chair-
man) of the Court of the First Instance will issue the necessary . -

Jins8uctions on this point. The fact of the formal denial by the
defendant must be communicated to the O0fficial who will arrange for
the Presiding Judge of the Cot®t to effeoct the Concordatic Dubidi,

- . A
Zxamination of Parties and Witnesses.
I

{a) Eethoer
For the exazination o} the parties and witneases, the Court will
forward scts of questions drawn up by the Defensor Vipcull of the Court,
together with any questions that the Presiding Judge may have to put.
It will be necessary, a3 already stated, for the Ordinary to appoint a
riest as Defensor Vincull for the hearinge and to olte him for the
"contestatio 1itis" and the examination of the parties ;nd witnesses.

» This Defensor Vinculi haas the right and duty of asking questions,
through the Ordinary (or Judge-Instructor), in additioz to’those drawn
up by the Defensor Vinculd of the Court. They should be such as are
Tequired in the defenoce of the Marriage Bond. The Ordinary (or Judge-

Instmictor) will actually put the questicns proposed by the Defensor to
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'the person being examined. The Ordinary (or Judge-Imstructor) has

himsel? the right and duty to gi any quections he may d2cm necestary
for the aaccrtaiﬁing of the truth or to securs o fuller exposition of
it.  (Cfr. Art. 101.)

{b) Summons.

The parties and witnesaes must be summoned by the Ordinary [oz
Judge-Instructor} according.to the terms of Art. 74-92. Care must be
taken in citing the defendant that all the requircments of Axt. 76 are
fulfilled; otherwise the summons will be invalld.

{¢} Procedure in Exarination.

At the actual examipation which should take place in formal
manner, “the following procedure munt be adopted: (Art. 96 - 154%,

(1). The parties and witnesses are to be identified by means of a
document or acme other insimment, as determined iz Art, 58 and the
Instruction of the S.C. of the Sacrs. of Mar, 27, 1929. (AAS 21-490),
N.B. Each i3 examined separately by herself or by himself, (No persons
other than the 0fficials of the Commission and the person belng
examined may be péeseﬁt). Z gonfrontation is necessary - and the
Court will notify if that is so - it must be done in erms of Apt. 133.

(2). The partioa'and witnesses, after having bYeen instructed of the
sanctity of the ocath and of the gravity of the crime of ferjury, shall
be Tequired to take the oath to spealk the truth.

(3}. The Ordinary (or Judge-Instructor} shall then open the sealed
envelope containing the questions of the Defensor Vinculi and proceed
to interrcogate the person being examined. He skall alae propose the
questions drawn up by the Presiding Judge, then any that the local
Defensor Vincull present wishes to ask, and finally thoee ne desires
to put himself, as previcusly explained, The replies are to be
consigned to writing bf the Notary immediately, not only in substance,
but even'in identical words if the Ixamining Judge deems 1t necessary
or expedient. On the completicn of the questioning the replies ares to

be Tead to the persoﬂgbeing examined whs should be asked whether he

" confirms the testimony recorded. Additions, ete. may be made then in

the recorded replies. When the person examined has declazed that he

340
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bas nothing more to add, then oath "de veritate dictoruzm et de secreto
servando muat bé admini;;cred. The deposition must then be signed by
the person himsel?, by the Zxamining Judge, i.e. Ordimary or Judgs-
Instructor, while the Defenser Vinculi and Notary must each add his
signature. Finglly the Bill of &omplaint or petition of the Plaintir?e
is to be read over to the Plaintiff when he 13 examined, and he should
be asked whether he wiahes to confimm it in all its details, He should
be asked to suggest Dpoints or questions about which the defendant
should be particularly examined, Similarly the Bill of Complaint
should be read over to the defendant after examination and he should

alsc be asked whether there are any comments or objections, and also

whether there are quesations or points on which the Plaintiff should be .

interrogated. If both parties agroe, i.e., the defendant replies thgi
there 1s no objection to be interposed the Examining Judge should
investigate "ex officio” in a prudent —anner as to the reason for the
agraeement,

These statements, as well as all acts and documents Prepared
uncer caTe of the Ordinary (or Judge-Inatructor) are t& be typewritten
in duplicate. Zvery official act and document ghould be signed by the
Ixamining Judge, and Defensor Vimeuli, and Hotary.

(d) Testimonial Re Character.

In addition to the examination the Ordinary (or 3udge-In=tructor)
nust secure information about the religious character, trustworthiness
and probity of the parties and witnesses, Thase testimoniaih ira
usually obtained from the parish Priest, other prudent priests, or
from those persons who are in a position to mow the parties or
witnesses well, In the case of non-catholio parties or withesses the
Tribunal will determine the nozms for Bsecuring thelipfgrmation. These
letters are to be requested and furnished "sub secreto¥,

Desvatch of Documents. -

All the documents thus Prepared, which muat include an official
statement, or minute, or aet, of each session of the Local Ordinaryts
Commission for the contesting of the case and for the taking of
evidence, should be sent to the Official of the Court in Cape Town

=

&P
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without delay, All guestions and doubts regarding procedurs should
likewise be referred to, the Official of the said Court.

Annual Returnma.

Furthermore, at the end of each calendar year, the Local Ordinary
is required to submit a statement showing:
.:> (a) The number and nature of cases deslt with in terms of Art, 226
(Canon 1990), with the following details:
The names of the parties - plaintiff and defendant (in full);
The grounds of competency for the Ordinary to have made the
decision, i.e., place of marriage and/or domicile;
The grounds on which the marriage was declared null and
/zgidf‘l.e., the name of the impediment for Ihiéh no

~" dispensation was granted, v,g., consanguinity;

The date of the marriage; the date of introduction to the
Crdinary for decision; the date of his declislon; the date
of notification tc parties ¢f freedom to marry;
The name of the Defensor Vinculi cited for sach case,
(v) The nimber of cases dealt with in terms of Art, 231,
This statement is %o be sent to the Official of the Cour't of the

Pirst Instance at Cape Town,

Hote on the Compilation of Formsa for the Annual Repert

to the Sacred Congregation of thé Sacraments.

{a) Zach Tribunal iz to complete forms 11 and 111 separately.
(t) On form 11, the Prefecture or Viecariate of the "Pars Conventan
must be added to the name, ard similarly the Prefecture or
Vicariate of the place of marriage or domicile, aa the case may
be, in the column showing the grounds of cocmpetency of the
ribunal must be added.
, : : {¢) Regarding form 111, the Tribunal of ﬁha First_Instance will
have to provide the following information thereon: . )
Constitutio Tribunaliss : 5
Causae introductae in 1° gradu;’

Causae introductae iuxta Can. 1990 (Pro omnibus Vic, et Praer.)

Causae solutae iuxta Art. 231 Inst. ( " /;'. D

€

-
-~
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For the last two items the information already asked for from

cach\ ary in this instruction (page 9) will erabla the Zform
to b;qtziizi%aaf“ _ . -

TRe Tribunal of the Second Instafice will have tc enter only
the following on form 111: ~
Constititio Tribunalis;
Causae intrcductas in llo gr#du.
(The Ordiﬁary of the Vicariate of the Transvaal will have to
furnish the 0fficial of the Tribunal at Cape Town directly with
the informatien required concerning Cases under Can, 1990 and
ATt, 231.) -

. (d) The Ordinaries no longer have to it a repert to Rome. The

informaticn furnished by them to theSritunal in Cape Town is
. // sent to the Sacred Co?fiiffj;nn\?n the agpropriate forma,
APpendix. J \

S——
Ordinarii consulers oportcﬁf‘he constitutio Tribunalium indis-

criminatim divulgetur, speciatim inter indigenos, quonia™ scandaliog
oriri poasit, quod cogitant, quamvis Talso, Sanctam MatTem Heclesiam
vigilantiam de sanctitate et indissolubilitate matrimonii relaxasse,
Casus ergo non admittendi sunt, nizi offerunt allegationes tam
graves ut detur vera probabilitans de nullitate matrimonii, Sacerdos
ad quem causa defertur videat ne ad 8pem inanem partss ifcitet, In
zZente tenendum est matrimonim presumi validum donec contrariim probatur,
et judices certitudines moralem de nullitate requirire, antequam
declarare possunt uat*‘"cnium e8se nullum et invalidum ab initio,
PorTo cum casus ad T: Tibunal missus git’ curandum est ut paxtes
intelligant questionem non esse dg solutione vinculi existentis sed de
investigatione utrme vinculum revera existat, at declarationem iudicum
tantum hane Tespicere, Post editionem gententige- Tridunalis, partes
moneri debent ut terminss Tectos adhibeant, i,e, matrimonium nullum et
Amvalidum b initio fuiase, et vinoulum solvi non Posse, "Quod ergo

S Deus conjunxit heme non separeth,
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131/39 ' Bloemfontein,iugust 7th, 1939 ~
T0 THE ORDINARIES OF THE APOSTOLIC DELEGATION IN SOUTH AFRICA

By letter No 426/39 St. dated July =th 1939 the S.Congregation of
the Sacraments haas granted the favour to establish in South Africz
on behalf of the térritaries depending on thisg Apostolic Delegation
two matrimonial tribunals: one of the first instance at Cape Town
and one of the second instance in Johannesburg.

I; conseguence of this favour,which has been recuested by the Ge-
neral deeting held in Cave Town 1938, the matrimonial tribunals exist-
ing in some Vicariates are now dissolved,=wd the respective Ordina-~
ries being sunposed to submit the eventual matrimonial cases Lo the
aforesaid iribunals,always, however without prejudice to the right of
in Canon 199C,and to the right of direct appeal to the Sacred Roman
Rota according to the provisions of Canon 15896, ,%

In order to promcte the régular procedure of both thejzglbhnals,
the Ordinaries are requested to appoint in their res%ective territory
an Instructor whose duty 1t is to hear the parties concerned,the wit-
nesses,and to prepare the documents which will be necessary or help-

ful to the tribunals in handling the cases with that thoroughness and
order which is required. '

the Ordinary to declare the nullity of matrimony in cases mentioned

’.

4ll datz and documents should be Torwarded to the Official or Chair-
Mman of the tribunal in Cape Town,which is His Lordship F.Hennemann
and during his absence Yons. J.Jlorris,Vicar Delegate. Tt may also be
we'l for ,You to know that the Chairman of the tribﬁnal of the seccnd
srade in Johannesburg is the Ver: Rev. Father T.Trrie.

Further I beg to advise that the Instruction given oy the S.Con-
Sregation of the Sacrameﬁts,ghereby the Ordinaries were obliged at the
end of every calendar year to notify the Avostolic Delegate aboqt the
matrinonial cases which were handled or vending,is not in force any-

\

more,as thals duty will now be complied with by the iribunals,
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 ff,however,promu lgated by the same 5. Congregation, that the

Drdinar*es should attach to the statistics to be sent to Rome 2 report

on the matrimonial cases swether favourable or unfavou*able to the

claim of nullity,both in the first and second instance whicn were
tried in the tribunals concerning partles subject to theinr Juris-
diction,holds sﬁill good. o
With kindest rezards

‘ sincerely Yours in Xo

,cj. @MM//

g\
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131439 | N

Bloemfontein,@ctober 7th,1939

!

/

YyLord

In addition to my TYétter dated August Tth,1939,t0 the
chairman of the tribunal for matrimonial c¢ases I deem it epportune
to recommend tc the members of the tribunal the reading of the In-
struction issued by the S.Congregétion of the Sacraments concerning

the procedure of the tribunal. (See Acta Apost.Sedis,year 1936,vol.
AXVIII,Sept.10,nummer 10) ‘

It may also serve a good purpose to give aome 1nrorma-
tion gathered from a letter (rebr.Bd 1939) of the aforesaid Sacred

Congregation relative the dutles of the personnel of the tribunsal.

The tribunal composed of 5> members: the O0fficial (Chair-
man),2 judges,the Defender of the bond and the No

tary,need not always
agsserble for the discuasions of an_eventusal

case. The preliminary

examination of a case may be conducted by the Official and the De-

Tendar of the bond ¥ho,having examined the case and put in writing
thelr findings and reasons for their sentence,allow these papers to

circulate among the other two Judges, thus enabling them tostudy the

¢8se. 3oth these judges have also to write down their sentence ang
the reasons on which it 1s basged.

Only,when the case has suffic
ribunal should meet in full sesaion for pronouncing the verdict for

which the equal vote of two Judges 1s required. Thelr vote being in
favour of nullity of the bond,all the documents
the tribunal of the 8econd instance,wh
gives the final decision.

lently been prepared,the

muist be forwarded to
ich after the regular procedure

/(PTO)_



APPENDIX - XX 347

- 131/39 II

I hereby enclose an Instruction of the S.Congregation
of the Holy 0ffice to be kept in the Archives of the Tribunal,
.And under separate cover I forward to the Chairman the forms to
be used according to-the directions I have glven by my former
YTetter, August Tth,'39. If the tribunal has not operated during
tﬁa'year,it will be sufficient to inform me about the fact through
an ordinary letter at the end of each calendar year.
Wlth kindest regards
sincerely Yours in Xo

i e 1 ishop
Letter from the Apostolic Delegate to Southern Africa, Archbils .
é. Gijlswijk, 0.P., to the Vicar Apostolic of Cape Town, Bishop
Francis Hennemann, P.S.M.) :
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DECRETUM

De constituendis, in Africa Meridionali, Tribunalibus Interdicecesanis primae

et secundae instantlae In civitatibus Capetounensi, Practoriensl, Durbaniana

et Bloemfonteinensi ad pertractandas Causas universas, scilicet non tantum

causas nullitatis matrimonii, sive formales sive summarias, sed etiam causas

separationis coniugum necnon causas contentlosas ¢t criminales.

CONFERENTIA EPISCOPALIS AFRICAE. MERIDIONALIS, perpensis
gravibus difficultatibus, praesertim ob penuriam
ludicialem laborem incumbant, quas Episcopi In hodiernis adiunctis
experiuntur ad propria ac idonea Tribunalia In singuiis Dioecesibus
constjtuenda, “nihil ob:tat'-.Sdﬁ?e’;ﬂ Tribunalls Signaturae Apostolicae
obtento litteris datls Romae €a octobris 1582 (prot. n. 1776/71 vT),
erigit Tribunaila Interdicecesana primae instantiae sedem habentla In
Dioecesibus Capetounensi, Praetoriensi, _ Durbaniana et
Bloemfonteinensi, quae competentlam habeant ad universas causas ut

supra  in  prima Instantia - Pertractandas, et quidem Tribunal

Capetounense pro Dicecesibus Capetounensi, Alivalensi, De Aarensi;l

Oudtshoornensi, Portus Elizabethensi, Queenstounensi et pro
Vicariatibus Apostolicis Kcetmnshocpensi, ac Vindhoekensi; Tribunal
Praetoriense pro Dicecesibus Praetoriensi, Klerkpolitano, de Louis
Trlchardl-Tuneen,\ ‘Lydenburg-Witbankensi, Pietersburgens! et pro
Praefectura " Apostolica Rustenburgensi; Tribunal Durbaniznum pro
Dioecesibusl Durbaniana, Dundeensi, Eshovensi, Kokstadensi,
Mariannhillensi, 'Urnta!ana ¢t Umzimkulensi et pro Praefectura Apostolica

Ingvavumensi: Tribunal Bloemfonteinense pro Dicecesibus

_ Bloemfonteinensi, - Bethlehemensi, Gaboronensi, Keimoesana,

Kimberleyensi et Kroonstadensi,

Insuper decernit ut haec ezdem Tribunalia Interdicecesana sint ad
invicem Tribunalia secundae instantlae, quae competentiam habeant ad
appeilationes et recursus  in  altero .gradu recipiendos adversus
decisiones a praedictis Tribunalibus primae instantlae latas - jncolumi
semper ‘manente facuitate provocandi in secunda Instantia ad Tribunal
Rotae Romanae iuxta legis praescripa - scllices: -

) .eed2

sacerdotum qui in .

348
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2.

Ad Tribunal Capetounensi deferantur causae quae In prima instantla

tractatae sunt -spud -Tribunal Bloemfonteinense; ad Tribunal
Bloemfontelnense, quae apud Tribunal Durbanianum; ad Tribunal
Durbanianum, quse aspud Tribunal Praetoriense; ad Tribunal
Praeloriu;se. Quae apud Tribunal Capetounense.

Coetus Episcoporum uniuscuiusque- regionis Moderatorem designabit cui

“omnes competunt potestates quas Episcopus dicecesanus habet circa
suum tribunal® (iuxta can\1823,1 C.I.C.).

Vicarii ludiciales, iudices terique ministerio judiciali addicti in

praefatis Tribunalibus ligentur In Coetu Ordinarlorum
circumscriptionis pro qua unr.quuodque : al est constitutum.
Nominatic erit ad quinguennium.

\

In unaquaque Dioecesi (illis exceptis in quibldg sedem/habent Tribunalia
Interdicecesanz) “sint unus auditor, unus promotor lustitiae, unus
defensor vinculi et unus notarius, annumerandi tamquam substituti
Inter  Tribunalium Interdivecesanorum membra, quorum munus
praecipuum sit exsequi In sua quisque Dioecesl mandata a Tribunalibus
Interdioecesanis vel ab allis Tribunalibus ecclesiasticis sibi commissa,
quin -tamen Tribunal dicecesanum a respectivo Tribunali Interdicecesano
distinctum constituant. In casibus in quibus causa instructa est In
lingua ignota ludiclbus nominatis pro Tribunali, Moderater nominare
potest ad casum iudicem qui eandem linguam callet.

Personae addictae huic ministerio iudiciali locali p:bponuntur ab
Episcopo  loci, et approbentur oportet a Coetu Interdioecesano

Episcoporum antequam suum quisque munus exercere valeat.

Vi eorum annumerationis inter r;lcmbl‘a Tribunalis [nterdicecesan! lidem
adhiber{ poterunt ab huius Tribunalis Praeside ad suum Quisque munus

exercendum in ipso Tribunali Interdioecesano In singulis casibus.

Praeter munerz supra indicata, nihil Impedit quominus iidem munus
explere possint delegati vel subdelegati Episcopt loci ad causas super
matrimonio rato et non consummato instruendas.

vesf3

349



APPENDIX - XXI 350

vl Qui a_llquo munere In Tribunalibus, siw': In sede Interdicecesana, sive

N in Dicecesl, hucusque vel in posterum functl fuerint, poszunt, cessato
munere, causarum patrocinium suscipere, dummodo ne sgatur de causis
in quibus quolibet modo, durante munere, partem habuerint.

VUl Pro Diocecesibus ‘loannesburgensi et Manziniensi, Tribunal primae
instantiae est Tribunal proprium. Forum appellationis pro iisdem
Tribunalibus erit Tribunal Interdicecesanum Praetoriense.

»
Vill Hoc Decretum vim habeat a die approbationis ‘a Sancta Sede.

.

in aedibus Seminarii S. Petri apud Hammanskraal, Africa Meridionalis, hac
die 27a mensis Septembris, anno Domini 198%.

oL, WL{M

ARCHIEPISCOPUS CAPETOUNENSIS

ARCHIEPISCOPUS DURBANKANUS ET
ADMINISTRATOR APOSTOLICUS UMZIMKULENSIS
PRAESES CONFERENTIAE EPISCOPALIS

+ wIof- toper OF .

EPISCOPUS KOKSTADENSIS
VICE-PRAESES CONFERENT

IAE

AT, D

ARCHIEPISCOPUS BLOEMFONTEINENSIS

eeelB

=)



APPENDIX - XXI ‘ : 351

ARCHIEPISCOPUS PRAETORIENSIS

M )

~EPISCOPUS BETHLEHEMENSIS

. K Ly
nomine Jom. sCJ

EPISCOP! DE AARENSI -
. ADMINTSTRATORIS AFOSTOLICI ALIVALENSIS

o 1044

*+ EPISCOPUS DUNDEENSIS

Al LAY g aa

EPISCOPUS  ESHOVENSIS

, * S zf/féﬂ-"-'é?‘w“' ) :
‘ NENSI

EPISCOPUS GABOR

- Kband

EPISCOPUS JOANNESBURGENSIS

T detomdad,

EPISLOPUS KEETMANSHOOPENSIS

+ ﬁ. )71-0'-1“/':-’.’-'9‘

ISCCPUS KEIMOESANUS

h)

\

EPISCOPUS KIMBERLEYENSIS
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5.

——
'f:'w M\-"“’é‘ N
EPIS RXPOLITANUS

EPISCOPUS KROONSTADENSIS

+ A, /;meda‘é | -

EPISCOPUS ELECTUS DE LOULS TRICHARDT /TZANEEN

\ P i

EPISCOPUS LYDENBURGENSIS-VITBANKENSIS

£ /T 16{41?'A-t
EPISCOPUS MARIANNHI! LLENSIS

+ L fla _ g

EPISCOPUS OUDTSHOORNENSIS

3 W. Uq,_,‘ RowJ)‘L.-D-U\ -

nomine FULGENTI! LE ROY, 0SB
ABBATIS-EPISCOP! PIETERSBURGENSIS

EPISCOPUS PORTUS ELIZABETHENSIS

FMMM shz

EPISCOPUS QUEENSTOUNENSIS

F+2. 2 By

EPISCOPUS UMTATANUS

2s-16
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'/—\g@AEIUS APOSTOLICUS VINDHOEKENSIS
) N

+ It Moo @2

EPISCCﬁ’US AUXILIARIS CAPETOUNENSIS

L S Ao maly o2t
EPISCOPUS AUXILIARIS DURBANIANUS
/

™

]"{tJ\.d.bE H. 0.49.1-0-, 0-S.rl

PRAEFECTUS APOSTOLICUS INGVAVUMENS iS R

Masdon Hollettris ¢ o

PRAEFECTUS APOSTOLICUS RUSTENB URGENSIS

.:.éw\ Lo, '
LN
ADMINISTRATOR APOSTOLICUS MANZINIENSIS
)

’ . L

‘L‘\ - o Lo
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SIGNATURAE A LICAE Die 26 octobris 1984
TRIBUNAL

PALAZIO DELIA CANCELIZRIA N\
$9120 CITTA DAL VATICANO *

Pror.N. 1776/71_V.T.

Excellentissime Domine, . -

Hisce adiunctum litteris mitto Excellentiae Tuae Re-
verendissimae, tamquam Praesidi Conferentiae Episcopa-
lis, exemplar authenticum Decreti diei 25.x.1984 quo
hoc Supremum Tribunal adprobat erectionem Tribunalium
Interdiocecesanorum primae et secundae instantiae, pro
ista Natione.

Curet Excellentia Tua Reverendissima ut notificentur
huic Signaturze Apostolicae naninaticnes (pro singulis
Tribunalibus) Vicarii Iudicialis, Iudicum, Promotoris
lustitiae et Defensoris vinculi{art.5, par.3 “"Normarum..)
una cum eorum brevibus curriculis vitae(art.13 Littera-
rum Circularium “Inter cetera” in AAS 63,1971,pp.480-
486), necnon ut Significentur titull academici iuxta
Praescripta Codicis Iuris Canonict {can.1420, par.4; 1421,
Par.3 et 1435). r

Velit praeterea Excellentia Tua invitare Vicarios Judi- -
ciales istorum Tribunalium ut unequoque anno mittant ad
hage Signaturam Apostolicam relationem de propria activi-
tate, redactam iuxta schemata pariter hisce, in duplick
exemplari, adnexa. '

Cccasionem nactus, cuncta fausta Tiby adprecer ac per-
maneg :

Excellentiae Tuae Reverendissimae

aA .

Exc.mo Domino

D.no Eugenio D.HURLEY
Archiepiscopo Durbaniano

Praesidi Conferentiae Episcopalis

Africae Meridionalis ) r
. . 3
(cum insertis) +ﬂ°¢w 064 &’ v
. .
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%g
SUPREMUM
SIGNATURAE APOSTCLICAE
TRIBUNAL
PALAZIO DELLA CANCILLZRIA L ' .
o110 cn'rL DIL YATICANO

Paor. N 1775/7(:1__v.-r.
|

. Decréto diel 27 septembris 1984, Conferentia Episcoporum -
Africae Meridionalis erigit, in natione v.d. Sud Africa,
Gquattuor Tribunalia Interdiocecesana primae instantiae ad
Pertractandas causas universas, scilicet non tantum causas
nullitatis matrimonii, sive formales sive summarias, sed

“etiam causas separationis coniugqum necnon contenticsas-et
riminales et quidem in civitatibus Capetounensi,Praetorien-
51, Durbaniana et Bloemfonteilensi.

Eodem decreto statuitur praeterea Tribunal Capetounense
tamquant forum appellationis pro causis cognitis in prima
instantia a Tribunali Bloemfonteilensi; Tribunal Bloemfonte-
iense pro causis definitis in prima instantia a Tribunali
Durbaniano; Tribunal Durbanianum pro causis pertractatis
in primo gradu a T¥fibunall Praetoriensi: Tribunal Praeto-
riense pro causis cognitis in prima instantia a Tribunali
Capetounensi necnon pro illis quae iudicatae sunt a Tribu-
nalibus Dicecesanis Ioannesburgensi et Manziniensi, incolumi
semper manente facultate provocandi In secunda instantia ad
Tribunal Rotae Romanae luxta legis praescripta.

SUPREMUM SIGNATURAE APOSTOLICAE TRIBUNAL A

Viso ac mature perpenso praedicto decreto; -

Vi can.1445, par.3, 3- Codicls Iuris Canonici et attento
art.2, par.1 "Normarum pro Tribunalibus Interdicecesanis,
b vel regicnalibus aut interregionalibus” ab hoc Supremo Tri-
bunali editarum die 28 decembriz 1970;

Considerata instantia Exc.mi Archiepiscopi Durbahiani diei
8 octobris 1984, qui, nomine Epi;ccpérum Conferentiae de qua
supra, petit adprobationem Sanctae Sedis; o, ™

Auditis insuper Congregatione pro Gentium Evangelizaticne
seu de ‘Propaganda Fide, necnon Delegatione Apostolica in Afri-
ca Meridionali: :

) decernit:

“petita adprobatio conceditur ut praefa-.
tum decretum vim habeat et exsecutioni

mandetur®. (/’
. 1./
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Conferentia
tempore quo
piant et de
existentia,
Tribunalis.

\N”‘\ Datum Romae, e sede Supremi Signaturae Apo
nalis, die 25 octobris 1984,

Eplscoporum per suum decretum decernat de

nova Tribunalia Interdiocececana vigere inci-
Teglnine causarum pendentium apud Tribunalia
iuxta art.22 earundem Normarum huius Supremi

stolicae Tribu-
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