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ABSTRACT

The thesis examines, first, the juridical nature of the right to self-determinstion asa
human right, evolving primarily from the nationalist feelings of 2 group of people.
The American and French Revolutions are exsmples of external and internal
seif-determinstion, respectively, developing from the nationalist feelings. Second, an
examination has been undertaken of the basic reasons for a claim to the right to
self-determination, out of which unequal treaties and forceful annexation have been
argued to be the most important. Third, it has been submitted that the rights to
self-determination and to resistance are intertwined, and that the right 1o resistance
matures wvhen all pesceful mesns of restoriag the rights of s group of people fail.
Fourth, the whole discussion of the right 1o seif-determination and resistance is
spplied to Hawaii, which was annexed by the United States through a coercive and
unequsl treaty in the late nineteenth century. Thus, the thesis examines the validity
of the Treaty of Annexation snd supports the idea that native Hawaiians have a right
1o seif-determination under ipternational law, and never gave up their right to
remain independent. Finally, the thesis recommeands some measures to be adoptied in
order for native Hawaiians to regain their lost independence.
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General Introduction

With much of what is happening throughout the world, a number of problems and
questions have surfsced requiring the formulation of whole new approaches. The
kaleidoscopic events of the 20th century have confronted lawyers and politicians
with s plethors of tasks and opportunities. The growing demand for freedom, ss
illustrated by the dismantling of the Berlin Wall, the overthrow of th: communist
dictator Ceausescu in Romania and the cries for change in Czechoslovakia, Hungary,
Poland and the Soviet Union, is challenging our traditional understanding of several
fundamental principles of law, internstional relations and politics. These events are
indicative of the fact that issues of human rights sre ultimately responsible for the
configuration of our present-day worid. The notion of self-determination may be said
to dominate the whole resipolitik surrounding the movement towards freedom and
independence. Recent events in Latvia, Lithuanis, Estonia and the worldwide struggle
of indigenous peoples, including the less highly publicized struggle in Hawaii, bave
revived the debate regarding the unequal treaty doctrine, which assails the
legitimacy of colonial power by challenging the legality of past arbilrary acts

committed in contravention of the law of nstions.

The term “unequal treaty” usually refers to ap upjust or inequitable arrangement in
which the two parties do not su:t‘fon an equal footing. Unequal treaty arrangements
are usually imposed by one of the parties through coercion or undue influence. This
thesis explores the unequal treaty doctrine vith particular reference to Hawaii.

The thesis is divided into two parts. The first will deal with the histarical and legal
foundation of the right to self-determination generally. The second will apply this
right to seif-determination to Hawaii. -

A
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Chapter 1 of Part I presenis an historical background to the concept of
self-determination, stressing that the concept is essentially a political struggle by “s
people” 1o obtain s representative form of government, meaning a goverament that
permits the free expression of the geners! will of the people through periodic free
and fair elections. It will seek to establish a link between nstionalism and
self-determination whereby the former is the primary source of the right to the
latter. It will argue th=t even though the concept of self-determination has existed
from time immemorial, it was the success of the American and the Freach
Revolutions that affirmed the two distinct politically legitimate principles of
seif-determination. The American Revolution asserted the concept of external
self-determination sgainst colopisl oppression and domination; the French
Revolution highlighted the principle of internal self-determinstion in non-colonial
situations through the struggle of the people against their own government. The
ideals of the French Revolution were inspired by Rousseau’s concept of General Will,
whereby the people are the sovereign source of all power. Thus, in 1789, the “roi de
France et de Navarre™ became “roi de chais."l The American Revolution. on the
other hand. set s precedent for armed resistance sgainst a colonial power by a people
whose nationalist feelings have arisen from a common conscicusnessand loyaity to a
common territory. Moreover, it is submitted that even though struggles for
seif-determination essentially paralieled the birth of nationalism, their success has
always depended upon international recognition. Consequently, the basis of the right
1o seif-determination must be viewed from the perspective of internationalism or
Mazzini's cosmopolitanism. '

Chapter II discusses self-determination as & humsan right. It seeks the meaning of
the “self” and of s people” end shows thst the right to self-determination iss legally
established human right under international law. a continuing right “rooted in the
human quest to be free from oppresion.'z It anslyzes self-determination in both
colonial and non-colonigl situstions. eg. cases of external and internal
self-determinstion. It also attempts to delineate and analyze the situstions in vhiﬁh 2
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people can make a legitimate claim for secession.

Chapter 111 deals with the dasic elements of the right o self-determination. It
discusses the reasons that motivate ¢laims to the right to seif-determinstion, nsmety,
genocide, racial discriminstion and forceful separation, denial of the right o
preserve a separale identity, and annexation through unsgual Lreaty. The chapter
will present a discussion of the different aspects of the aforementioned elements in
order to demonstrate and establish their legitimacy as foundzstions of the right 1o
self-determination. An argument will be presented 1o the effect that an illegal and

forceful annexation can also be a strong ground for 2 legitlimate claim o the right o

seif-determination.

Chapter IV investigates in detail, from an historical perspective, the relationship
between the right to self-determination and the right of resistance. and demonstrates
the differences between opposition and resistance as well as between resistance and
terrorism. It aiso considers the stages of opposition and their limitations under
internationsal law. The analysis suggests that it is difficult to distinguish terrorism
from wars of nationsl liberstion because terrorist acts are invariably accompanied
by clsims of political motivation. The chapter explores whether violent resistance

can legslly be resoried to by a people as a last resort in order to exercise their right to
seif-determination.

In Pert 1. the principles presented in Part I are applied to Hawaii, which was
annexed by the United States in 1898. Chapter V examines the Hawaiian annexation ss
Ml. case of aggrmon In this chapter, an in-depth study has been undertaken of the
status of the law of aggression in the nineteenth and early twentieth centuries. An
effort has aiso been made to demorstrate that the plan of aggression carried out by
the American Ambassador lo Hawaii contravened existing customary iaternational
isv sad diplomatic practice under the lav of nations. Finally, the fact that the United

States's actions against the sovereign independent nation of Hawaii violsied the
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principle of pacts sunt serveada (good faith) is discussed.

Chapier VI deals with the Treaty of Annexation between the United States and Bawaii
8s an example of an unequal Lreaty, which can be defined as a trealy entered inlo
under pressure (economic and military) or undue influence. It discusses the various
tenets of the unequal treaty doctrine, which have been developed by wrilers, judicial
organs and Stale practice. The chapter concludes that the Treaty of Annexation was

unequal and therefore void ab initio.

Chapter VII presents the relationship between Hawaiian annexation and the right to
self-determination. It discusses the aftermath of Hawaiian annexation and likens the
loss of 1and and dignity suffered by Hawaiians to the trauma of rape victims. It also
argues that preseat-day Hawaii is a non-self-governing territory and that nstive
Hawsiians have been the viclims of continuous American discrimination and
exploitation. The [easibility of & Hawaiian liberation struggle is also discussed.

/
7

The thesis concludes with a final chapter summarizing the results of the foregoing

research and offering recommendations for change.
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Introduction

The history of humankind has been one of struggle and bloodshed. It is lacgely a
common phenomenon that human beings. apart from fighting against nature for
survival, are involved in 2 continuous struggle against their fellow beings to meet
their physical and mentat needs. That is why Rousseau observed that “[mlan is born
free. and lyet] everywhere he is in chains.™! Over the course of time. people formed
groups with others holding substantially similar interests. The sense of belonging
that this engendered became important to each group's efforts to cope with threats
from other groups holding different interests. This is probably how the breeding of
political society began and how human beings experienced their first taste of
nationalism 2 Subsequently, with the passage of time, this desire to belong became
the driving force in the struggle for self-determination -- meaning the coliective
right of & people to determine the course of their lives and o govern their destinies.
These coliective groups first formed cians and these clans formed tribes. When these
tribes subsequently expeaded. they took the shape of city-stalzs.?’ These city-states
then expanded into empires.“

It is submitted that nationalist feelings existed among the zSoriginsl peoples of
Australia, North Americs, New Zealend and Hawaii since the creation of their
societies. Such aboriginal societies wer2 sctually much more civilized than their
European counterparts during the medieval period. As Mr. justice Hall noted in his
dissenting opinion in Calder v. Attorney-General of British Columbis) “[t]be ladians
did in fact at times engage in some tribal wars but war was not their vocation and it
can be said that thei;' preoccupation with war pales into insignificance when
compared to the religious and dynastic wars of civilized’ Europe of the 16th and 17th
centuries® In these aboriginal societies, coliective interest prevailed over
individual interest. This indicates s higher degree of civility than is found in most

modern societies.
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Several different views exist as to the genesis of the nationslistic principle of
self-determination. Dobson argues that the phenomenon of & people, motivated by
pationsalist seatiment and democratic principles, striving for internal
seif-determination by violently rebelling against & king or other ruler, dates back to
the English Peasants’ Revoit of 1381, in which the Church Priests played an important
role” Among these priests were Wat Tyler and john Ball, Ister recognized during the
French Revolution® as seminal sdvocstes and practitiopers of “popular liberty.“g
Despite the unsuccessful conclusion of the Pessants’ Revolt, Dobson described it as

“the first significant intervention of the English ssns-culottes in nationsl politics."m

Shafer, however, srgues that the origin of modern nationalism can be traced to the
eighth century !l Cobban asserts that even this places it too late, as nation-states
existed during the “pre-classical world” in the Mediterranesn region. These
astioc-states destroyed themseives through internecine warfare, and were
subsequently replaced by the Greek and Roman cir.y-states.lz There were no
nation-states during the classical period.13 In the pre-medieval period, many
European nation-states were known by the names of their chief provinces, for
example, France from the Ile de France and Poland from Polonis 14 Strangely
enough, in some cases of State formation during the middle ages, e.g. the Swiss
Confederstion, common zultural and political bonds were absent except for s common
desire to stay togc':t.l:u:r.15 Varg places the origin of modern astionalism during the
American Ravolution, identifying this as the first occurrence of a “self-conscious
swareness of unity and separateness growing out of & common historical background
and ideology."16 While afl of these examples contain bits and pisces of the charscter
of modern nstionslism, none quite captures the essence of the concept. Dobson
comes closest to pinpointing the time when the essential charscteristics of

nationalism first existed, but even he has placed it too Iate,
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The revolutionary ides that the people constitute the sovereign source of power in a
State was first espoused in the west by Marcilius (slso known as Marsiglio) of Padua
in the 14th century in his treatise Defensor Pacis.!” Emerton has interpreted
Marsiglio’s conception of popular sovereignty to include notions of social iuﬁice.ls

The three basic themes in Defensor Pacis, as interpreted by Gewirth, were:

(1) the state is 2 product of resson and exists for the
end of men's living well; (2) political suthority is
primarily concerned with the resolution of
conflicts and is defined by the possession and
structure of coercive power; (3) the sole source of
legitimate political power is the will or consent of
the peoplc.19

The revolutionary concept that “the sole source of legitimate political power is the will
or copsent of the people” became the driving force of popular sovereignly for nations
struggling for self-determination. It found its way from Machiavelli and Hobbes to

Rousseau and the French Revolution 2% Connor has commented that

Machiavelli's final chapter of the Prince, written
in 1513, might be viewed as &8 harbinger of the
notion of national seif-determination .. [aad]
Mschigvelli's comments on Italian libersation
constituted at most an early suggestion of the idea
of nstional self-determination rather than s
developed discourse 2!

Certainly, the principle that the will of the people is paramount m one of the
cardinal forces behind the American Revolution ageinst British colonislism 22

It is therefore submitted that the consent of the people or “popular sovereigaty” and
the nationalist struggle for self-determinstion sre closely interconnected. An

examination will now be made of the fiery nature of nationalism and its dominaat role
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in the struggle of people for both internal and externa! national self-determination.
The American and French Revolutions will be used as examples of the struggle for
external and internal self-determination respectively. Finally, this chapter will
examine the relationship between national self-determinstion and the concept of

cosmopolitanism or internationslism, as it affects humanity asa whole.

Nationalism

Nationalism is generally characterised as an “emotion 23 or a “belief 24 Shafer

provides a more complele definition of nationalism as

a sentiment of (1) shared devotion on the partof a
group {(large or small) 3s to what members betieve
(or sre persuaded to believe) to be their people
(culture, lsnguage, snd history) aad their
indifference or hostility to other peoples: these
members (2) desire for & continuation or the
establishment of indepéndencc of their state
(sovercigaty, whstever that mesas); their (3)
sharing of common pride (or humilistion) and
hopes; and their common bdeliefl in an entity (the
nation) that is larger than the sum of its parts 2>

In other words, when a group of people shares one of the values through which they
identify themselves snd struggles towards a common goal. & shared sentiment and an
identification of common sims are crested and & nation is born. In the process. these
people struggle to ensure thst their national represeatatives represent their Lrue
vill 26 The very concept of nationalism permits different groups of people to assert

collective interests. The assertion of group or callective interests is the most important
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clement in today's nstionalism, as it hes been from time immemorial. That is why
Cobban states:

The Lstin term patioc was applied only to the
barbarian tribes outside the Roman world. It is
often assumed that there is an established historical
connection between these tribal “nations™ of the
barbarian world as the Romans knew them, and the
nation states of modern times. For older than the
nation state, it has been said, “reaching back into
the misty dawn of pre-history. is the national
community which, founded on the personal life of
the nation, yet exercised most of the functions of
the state ~%7

In Cobban's view, the seeds of nationalism were planted with the formation of & sense
of national community that accompanied the development of the so-called barharous
tribes. For & good example of the formation of & national community exercising most
of the functions of a State, North Americans need look no farther than the case of
their own nstive peoples. As Felix Cohen noted, “[flrom the earliest years of the
{American] Republic the Indian tribes have been recognized as distinct, independent,
political communities, ... qualified to exercise powers of self-government, ... by resson
of their original sovereigaty .."28 If nationalism refers to the bond of unity formed
by a group of people sharing and facing life’s consequences together, then clearly
it began in the “misty dawn of pre-history.”

The American Revolution introduced a slightly different aspect of gsﬁognlism. that
of the struggle agsinst an externai oppressor to achieve national seif-determination.
Cameron argues that the American Revolution was not primarily a nationalist
movement?? since it was comparable tc & child. upon sttaining msturity, rebzlling
against the controi of his or her parents. As Thomas Paine aptly remarked:
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To know whether it be in the interest of this
continent to be independent, we need only ask this
easy. simple question: Is it in the interest of a man
to be & boy &ll kis Life?30

While Paine’s point is a valid one, it must be stated that the American Revolution did
make an important contribution to the concept of nationalism It affirmed that 2
group of people need not necessarily have &2 common heritage, language and ethaic
background in order for & demand for popular sovereignty to flourish among them:
loyalty to 2 territory alone can be s powerful source of such & demand. In this
context, nationalism was redefined by Paine as “the transformation of s dormant
right into a political claim; the notion of natural politicat boundaries; the demand of a
historic community to possess its own state "3! The most important legacy of the
American Revolution was the legitimization of the principle that s mature nation
ready to take charge of its own destiny may struggle to free itself from colonial
dominstion — the principle of the right to external seif-determination. Wherever
there is 8 yearning for external self-determinstion, one may expect to find the
shared expectation or belief that the people will one day have an independent State.

The French Revolution introduced s particularty thorny aspect of the concept of
nationalism, namely the struggle sgeinst an internal oppressor to gain national
seif-determination. The struggle against an oppressive regime, particulariy if it holds
pover in complisnce with ﬂ}e State's constitutiona! Isw, is the most problemstic and
yet the most significl.nt. aspect of nstional self-determination. (The legal
consequences of such s struggle will be dealt with in s lster chapter.) While
Cameron's assertion that modern nationalism began with the French Revolution32 is
not entirely correct, his characterization of the Revolution as a patriotic struggle33
by the people of France to gain control of the means of government is an accurate
one. This patriotic struggle sought to change France's social and political structure
without altering her fundamental French character. The revolution affirmed
Marsiglio's fundamental democratic principle that the people, and not the King, are
the source of ail sovereign pover.34 in the sense that the French people would
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siways be in a position to change their ruler should the need arise.

The French Revolution was a successful assertion of the right to internal
self-determination: tae French people, acling in concert, overthrew a powerful
monarch. Cobbsn says that “[wlith the French Revolution we reach the age when
nstionality can turn inte nstionalism .. [becsuse now] the state can identify itself
with the nation snd patriotism swellls] into nationalism "3 The shared emotios in
this case wasa common desire for freedom from oppression together with a drive for

popular sovereigaty.

The components of nationslism, ss illustrated in the American and French
Revolutions, have meinly to do with sovereignty. In the more obvious example of the
American Revolution, the violent struggle for external self-determination was
motivated by the desire to throw off the yoke of colonial domination, The French
Revalution presents a more complicated case. The desire for internal
self-determination is more difficult to justify, as the oppressor is often the legally
legitimate ruler. Here, the motivation is the fundamental desire to achieve popular
sovereignty. Overall, then, it may safely be asserted that at the core of nationalism is
the basic human desire for popular sovereignty.

The American and French Revolutions:
The Affirmation of a Principle

Given a choice, no astion would wish to remain under the dominstion or command of
another forever, The American colonies had aiways been treated by Great Britain asa

subservieat and permanent reservoir of resources intended for the exclusive benefit

of England. AsHinkhouse putsit:

"
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When they thought of America they thought of
benefits to England. If a slogan had been used it
== """ would have been "Americs for Englishmen " not
~America for Americans. 36

The English not onty treated American colonists as subjects, but also as inferiors37
Ignorance and English pride kept the British public poorly informed sbout America
and Americans 3% As s result, while an Fnglishman would be warmly weicomed when
he came to Americs, an American of British descent visiting England was more likely
to be met with a cold handshake 39

It is & violation of the natural rights of people that a legisiative body, unaware of the
situation of a pecople in a remote corner of the world, should enact taws affecting

those people without their consent or representation. According to Paine,

Inlatural rights are those which appertain to man
in right of his existence. Of this kind are all the
intellectual rights, or rights of the mind, and also
all those rights of acting as an individual for his
owvn comfort and happiness, which are not
injurious to the natural rights of others®

Repeated interference by the British Parliament and Privy Council in the internal
affairs of the American States (e.g.. in 1759, the Privy Council forbade the Governor
of Virginis to sign the Virginia Act uniess and until it was approved by the Couacil)
bred widespread discontent in America! This disenchantment with Eagland led to
the emergence of & more self-conscious attitude on the part of Americans and, as
Stuart remarked, “English loyalty faded .2 All of these events culminsted in the
growth of American nstionslism whereby the sentiment developed into o desire to
turn s dormant “aspiration” into & real “political clsim ~43 Here, the Americans may
be identified as & “people™ with a “consciousness of shared characteristics 4 end this
consciousness made them s "nationsl community.™® 1n British colonial history, the

American colonists were the first to succcessfully struggle to be free from the
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colonial yeke “according to the law of nature and nature's God.™® The American
Revolution set a precedent for all colonized peoples of the world -- past, present and

future -- to follow.

The French Revolution, on the other hand, could be described as a struggle by the
many — the oppressed, lower classes -- against unjust oppression by the few -~ the
privileged ciasses. Inspired by the fiery writings of Rousseau, and to s certain degree
by the American Revolution 47 the French revolutionaries wanted to bring about &
radical change in the struct_,\‘lrc of their government so that it would be based on the

consent or "general will” of the people.

Roussesu's general will did not necessarily mean the will of the msjority. even
though that played a significant role. It could best be described as the will to give
paramountcy to the best interests of the group over the self-interest of the
individual ® Even though Roussean did not vrite about nationalism per se, his theory
of the general will of the people isassocisted with "humanitarian nationalism "4 He
first asserted the concept that “the principle of popular sovereignty"-w shall be “the
foundation of political dcmocracy.‘sl although the question of who the “people”™ were
remained unanswered 32 Nevertheless, Rousseau’s concept of general will provided a
solid foundation for the people’s struggle to achieve s government and politicat
system of their own choosingd3 and recognized the principle of internal
self-determination. The French Revolution, inspired in large part by Rousseau’s
conception of the genersl will, gave practical shape to the centuries-old ides that the
sovereignty of the nation rested with the people and not with the Xing or
government, and that the people could use force, if necessary, to overthrow a ruler if
it was the general will of the people that this be done. Article 3 of "Annexe 1" of the
Declaration des droit de I'homme et du citoyen du 26 sotut 1789 reads:

Le oprincipe de toute souverasinté reside
essentiellement dans la Nation. Nul corps, nul
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individu ne peut exercer d'autorité qui n'en émane
exprestmcnt.s“

Rousseau’s conception of the “general will™ became the pivol around which the new
society in France revolved. Thus. popular sovereignty became intertwined with the

principle of internal self-determination.

The ramifications of the American Revolution have been powerful and pervasive.
The principlie of -emrnn.l self-determination it illustrated has fueled the fires of
nationslism in many nationsal communities that struggle to throw off the domination
of other nations. This nationalistic principle may be seen at work today in many parts
of the world. such as Eritres, Estonia, Latvia, Lithuania and Hawaii. to mention justa

few.

The principle of internal self-determination. as introduced by the French Revolution.
has had even more far-reaching implications. This principle speaks to the quality of
human life on a grander scale and. as such. transcends the boundaries of national
communities. The principle of internal self-determination knows no boundaries, as it
relates to the quality of life in general. and not simply to the relstionship betwveen
two States. As such. it has &8 more cosmopolitan or international significance and may

be applied universaily.

Nationalism vs. internationalism

A revolutionary achievement based on the concepts of equality, liberty and justice
not dnly benefits the people it directly affects, it may also become an example for
others struggling to achieve the same goal. History teaches us that revolutionary

movements draw strength and borrow strategies from other revolutionary struggles.
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snd that all nationalist movements grow out of human morslity -- identifying
themselves with the natursl law. Therefore, the destiny of humankind is bound by

some common elements of l:ml'.lunil.sr:’3 Mazini summed up the idea as follows:

Every Nation is Humanity's worker; it Iabours for
humanity. in order to attain s comman end for the
good of all; il it perverts its mission to selfish ends,
it declines and must be subjected, inevitably, to &
phase of expiation that will last in proportion to its
degree of guilt 7%

Mazzini postulsted that nstions have & common obligation to represent their citizens
in such a way as to promote the greater good of humanity.57 and that States act as
mediums between individusls and humanity ss a whole 3% That is why "mankind was
sbove all nations.™>? The obligations toward humankind are the highest of all
obligations.50 '

Morcover, Mazzini also distinguished between nationality and nationalism.
Nationality represents a stepping stone towards the good of humanity, whereas
nationalism has a limited spirit..61 It is through nationalistic spirit that people gain
the feeling that a particulsr nation - their nation — can solve its own economic,
social and political problems — oblivious to the fact thet the problems of ail human

beings are more or lessthe same 52

Nationalism, on the other hand, teaches people to act on shared sentiments by
vorking together with fellow citizens within their own State to improve their
collective lot. Nations are, in turn, supposed to act in such & way as to further the

well-being of the human race as a whole. As Mazini put it:

Nations are the citizens of Humanity, as individuals
are the citizens of the nstion. And as every
individual should strive 1o promote the power sad
prosperity of his nation through the exercise of his
special funciion, so should every nation in
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performing its special mission, according to its
special capacity, perform its part in the general
work. and promote the progressive advance and
prosperity of humity.ss

Mazini draws an insightful distinction between nationalism on the one hand and
“cosmopolitanism™ or internationalism on the other. The State may be the starting
point for most human endeavour, but the ultimate beneficiary should be the human
race as & whole. Nationalism excludes others; cosmopolitanism includes all. In other
words, the task of cosmopolitanism is to humanize nationalism by imbuing it with the

values common lo !ml:n.a.nkincl.64

The history of nineteenth century Europe is, for the most part, a story of nationalism:
"[nlationalism emergent, nationalism militant, nationalism expansionist,“ss Yetit is
also a story of the rise of economic cooperation, industrialism, communications, and
of the movement of people, capital and goods, all transcending national boundaries 56
The Congress of Vienna, which existed from 1815-1914, took the form of an
international goverament, albeit with authority over a limited aumber of issues.
Even though the Congress system did not last, its contribution to the rise of
international consciousness has been far-reaching. First of all, the Congress
produced a Declaration condemning the siave trade, which read:

... considering the universal aholition of the slave
trade as a measure particularly worthy of their
attention, conformable to the spirit of the times and
to the generous principles of their august
sovereigns, they are animated with the sincere
desire of coacurring in the most prompt and
effectual execution of this measure by all the means
st their disposal, and of acting in the employment
of these means with all the zeal and perseverance
which is due to so great and noble a cause 57

Second, the Congress set up the Central Commission for the Navigation of the Rhine
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in order to secure freedom of internationsl commercisl navigation on that river.

Article 110 of the Final Act of the Congress read:

The navigation of the rivers ... from the point
where each of them becomes navigable to its mouth
shall be entirely free and shall not, as far as
commerce is concerned, be prohibited to anvone;
due regard being had, however, to the regulations
for policing snd navigation, which regulsations
shall be alike for all and as favourable as possible to
the commerce of all nations.58

The age of economic cooperation began with advances in the field of
communications. The various European nations entered into treaties dealing with
telegraphic communication as early as 184959 Realizing that uaniformity is required
for the success of this process, twenty countries participated in a confereace held at
Paris in 1865. By 1911, the number of participants had grown [rom twenty to
forty-cight States and colonies.”0

Since the nineteenth century, the drive of internationalism has become
technologically oriented. The more that science and technology sdvance, the more
the world is made aware of the necessity of international cooperation .71 Technology
has brought the people of the world closer together than ever before. In the early
twentieth ceatury, the principle of self-determination -- meaning political freedom
together with the economic security and well-being of the people — began to receive
important recognition from the international community. The principle of populsr
sovereignty began to receive international endorsement.’2 This time nationalist
seatiments turned internstional to serve and meet the growing expectations and
aspirations of economic and political emancipation common to all colonized peaples.
However, il is to be noted here that Mazzini forecast the basic principles of the
modern League of Nations as early as 1871.73 By the middle of the twentieth century,
after the failure of the League of Nations, the participantsin the League feit that the
wvorld needed a more open international systcm." It was hoped thet 2 greater degree
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of openness would counteract the kind of political and "economic nationalism"’9 that
played such & powerful role in the demise of the League and in the rise of German
pationalism. This ides led to the promulgation of the famous Atlantic Charter, signed
by President Roosevelt and Prime Minister Churchill on August 11. 194178 Article 4
of the Charter resads:

They [the United States and Great Britain] will
endeavor, with due respect for their existing
obligstions, to further the enjoyment by sll States,
great or small, victor or vanquished, of access, on
equal terms, to the trade and 1o the raw materials of
the world which are needed for their economic
prospcrity.ﬂ

The Atlantic Charter not only recognized the existence of interdependencies and the
need for cooperation between nations, but was a watershed in the recogaition of the

principle of self-determination as s right. Article 3 of the Charter reads:

They [the United States and Great Britain] respect
the right of all peoples to choose the form of
government under which they will live; and they
wish to see sovereign rights and seif-government
restored to those who have been forcibly deprived
of them 78

Prime Minister Churchill told the British Parliament in September, 1941 that the
sclf-determination provision in Article 3 of the Atlantic Charter did not apply to India
or Burma, but only to the European territories formerly occupied by Nazi Germany 7
Ironically, it was the the Soviet Ambassador who defended the principle that all
nations had the right to seif-determination, claiming that self-determination was'a
cornerstone of the Russian political sysu:m.w Subsequently, the Declaration by the
United Nations®! expressly recognized the Atiantic Charter, as did the Declaration of
Four Nstions on General Set:m-it.y,82 which cited “the necessity of establishing at the

carliest practicable date & general international organiza.ﬁon..."33 The principles of
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the Atlantic Charter were “incorporated in the United Nations Charter."34

One of the purposes of the United Nations Orgenization is to "develop friendly
relations among nations based on respect for the principle of equal rights and
self-determination of peoples, and to take other appropriste messures to strengthen
universal puce."s-" The development of the internstional community has helped to
transform the concept of seif-determination from & mere abstract principle to an
essential human right. Any movement or struggle for freedom, equality and justice is
nov a matter of international concern. Finslly, the world has recognized Mazzini's

concept of "cosmopolitanism *

In a sense, then, the concepts of nationslism and internationalism are inextricably
linked. Seemingly incompatible, even contradictory., they msy in fact be
complementary. Nationalism can be regarded ss the starting point for the betterment

of human life everywhere -- the main goal of internationalism,

Conclusion

The principle of self-determination began as an inchoste feeling that grew out of
long-standing political and socia! grievances. From pre-history through to the
American and French Revolutions, the triumph of the principle depended upon the
success of the struggle against oppression and coloniglism. Throughout the twentieth
century. world leaders, and the international community as a whole. begaa to feel
increasing pressure to accord it the status of s human right and to use it to put an end
to colonialism and internal State-sponsored oppression. With subsequeat historical
developments. the principle emerged as a legal right. an occurrance that will be
discussed in grester depth in the next chapter. Citing the example of the Freach
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Revolution and basing its srgument on the need for consent as 2 condition precedent
to government, the international community has now recognized as well that the
principle applies to peoples’ struggles for representative goverament. The theory of
self-determinstion thus developed from the democratic principles of popular

soversignty.

The demand for self-determinstion springs from nationalism. However, the
application of the principle has become international snd conforms to Mazzini's
concept of universsl humanitarianism With the passage of time, the application of
the principle has become pervasive and now it is even involved with other issues of
humsn rights, such as the oppression of powerless groups by dominant groups.
sometimes aided by the State itself. It was just such s situation that produced the
French Revolution, in which the common people asserted their right to internal

seif-determipation by wresting power from an elite minority.

In order w describe the connection between humanity and astion, one need only
look to Mazzini 36 He argued that it was the greater task of States and national groups
10 represent humity.87 His ideas are reflected in the contemporary internstional
law of human rights, whereby individuals, and not just States, are considered to be
the mbiects_of internstional law. Thus, the principle of seli-determination as an

inalienable human right extends from each individual to the whale of humanity.

As will be shown in later chapters, contemporary internstional law incorporates the
idess of Marsiglio and Mazrini into a set of principles that may be used to defend and
maintain the quality of human existence. The progression of self-determination from
& political right for t. national community 10 & fundamental human right for all
individuals follows logicaily, and indeed fulfills the dream of Mazzini.
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A man -- it msy be s foreigner in some remote
corner of the world -- arises, and amidst the
vniversal silence, gives utterance 1o certain ideas
which he believes to be true, and maintains them
throughout persecution, and in chains, or dies upon
the scaffold, and denies them nci. Wherefore do you
honour that man, and call him ssint and martyr?
¥hy do you respect. and teach your children to
respect, his memory ... as if they belonged to the
history of your ancestors?

4 LIFE AND WRITINGS OF JOSEPH MAZZINI (CRITICAL AND LITERARY). 262-263 (1891).

63. 5 LIFE AND WRITINGS OF JOSEPH MAZZINI (AUTOBIOGRAPHICAL AND POLITICAL).
274 (1891).

64. 3 LIFE AND WRITINGS OF JOSEPH MAZZINI 7 (1891). Also see Parel, Humanism and
Nationalism, suprs, note 2, at 18,

65. LYONS, INTERNATIONALISM IN EUROPE: 1815-1914, at 11 (1963).
66. 1d.
67. Reprinted id, 21 288.

68. Reprinted Id.. at 53. Also see, Woolf, International Government 163-64 (1971).
There are conflicting opinions as to when the real thrust of internationalism began,
whether through the creation of the Conseil Superieur de Santé in Constantinople in
1838 to prevent cholera in Turkey, or in 1815 with the creation of the Congress of
Vienns under the Treaty of Vienna for the implementation of n=zvigational
provisions on some European rivers. Id. Also see Goodrich, THE UNITED NATIONS 4-5
(1959).
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69. Reinsch, Public International Union 15 (Isted, 1511).

70. Lyoas, Internationalism in Furope. syprs. note 55. st 39-41.

71. For example, the creation of the Interpational Telegraphic Union and the
Universal Postal Union. Id. a1 6.

72. President Wilson combined the concept of self-determination with that
ofrepresentative governmept. Article 111 of Wilson's First Draft of the Covenaat read:

The Contracting Powers unite in gusranteeing to
esch other political independence and tecritorial
integrity; but it is understood between them that
such territorial readjustments, if any, as may in the
future become necessary by resson of changes in
present racial conditions and aspirations or present
social and political relationships, pursuant to the
principle of self-Getermination, and alse such
territorial readjustments as may in the judgment of
three fourths of the Delegates be demanded by the
welfare and manifest interest of the peoples
concerned, may be effected, if agreeable to those
peoples... The Contracting Powers accept without
reservation the principle that the peace of the
world is supsrior in imporiance lo every question
of political jurisdiction or boundary. ’

2 MILLER, THE DRAFTING OF THE COVENANT, (DOCUMENT 3) 12-13 (1928). It has been
stated in the commentary in respect of Wilson's draft of Article I as follows:

Article III asdrawn, proceeds, after the language of
guaranty, to state generally that territorial
readjustments may be effected hereafter.

First: those that become necessary by reason of
changes in racisl conditions and aspirations or in
social and political relationships pursuant to the
principle of seif-determination.

Second: those that in the judgment of three-fourths
of the Delegates may be demanded by the welfare
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and manifest interest of the peoples concerned, if
agreeable to these peoples.

Id.at71
Cobban states:

The key to the understanding of Wilson's
conception of sclf-determination is the fact that for
him it was entirely a corollary of democratic
theory. His political thinking derived. by way of the
American democratic tradition, from the democratic
and national ideals of the French and American
Revolutions.... Rousseau’s General Will was for him
no merely ideal will but the actual will of the
people, that only required to be freed from the ill
will of the autocratic governments for its innate
goodness to be manifested.

Cobban, The Nation State and National Seif-Determinstion, supra, note 2, at 63. Article
X of the Covenant of the League of Nations reads:

The Members of the League undertake to respect
and preserve as agsinst external sggression the
territorial integrity and existing political
independence of all Members of the League. In case
of sy such saggression or in case of any threst or
danger of such aggression the Council shall advise
upon the means by which this obligation shall he
fulfitied.

President Wilson stated in respact of Article X of the Covenant:

Then there was the question as to whether it
interfered with seif-determination: that is to ssy.
whether there was anything in the guaranty of
Article X about territorial integrity and politicat
independence which would interfere with the
assertion of the right of grest populations
anywhere to change their governments, to throw
off the yoke of sovercignties which they did not
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desire to live under. There is absolutely no such
restraint. 1 was present and can testify that when
Article X was debated the most significant words in
it were the words ‘sgainst external aggression.’ We
do not guarantee any goverament against anything

that may happen within its own borders or within
its own sovereigoty.

WAR AND PEACE, The Public Papers of Woodrow Wiison {Presidential Messages,
Addresses, and Public Papers, 1917-1924], Speech of September 24, 1919, at 373-376. For
more information about the Wilsonian concept of Self-Determination. See Michls
Pomerance, The United States and Seif-Determinastion: Parspective on the Wilsonisn
Conception, 70 A.JIL. 1-27 (1976).

73. Koha, Prophets and Peoples, supra, note 58, at 90.

74. DONOVAN, MR. ROGSEVELT'S FOUR FREEDOMS 6 (1966). For more informsation shout

the failure of the League of Nations, see NICHOLAS, THE UNITED NATIONS AS A
POLITICAL INSTITUTION (1975).

735. Donovan, Mr. Roosevelt's Four Freedoms, id.
76. RUSSELL, A History of The United Naitions Charter 39 (1958).
77. The Atlantic Charter, reprinted jd. (APPENDIX B), at 975.

78. 1d. The significance of the Atlantic Charter was expressed by President Roosevelt
to Prime Minister Churchill as follows:

A year ago today you and I, as representatives of
two free Nations, sat down and subscribed to a
declaration of principles common to our peopies.
We based, and continue to base, our hopes for a
better future for the world on the realization of
these principles. This declaration is known as the
Atlantic Charter.

THE PUBLIC PAPERS AND ADDRESSES OF FRANKLIN D. ROOSEVELT 328 (1942): also see
THE PUBLIC PAPERS AND ADDRESSES OF FRANKLIN D. ROOSEVELT 368 (1943): also
quoted in LAING, INTERNATIONAL ECONOMIC LAW AND PUBLIC ORDER-IN THE AGE OF
EQUALITY, 12 LAW & POL'Y IN INT'L BUS. 739, notc 50 (1982) [hereinafier cited as
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Laing. Age of Equality]l. For more information on the significance of the Joint
Declaration, see Russell, A History of the United Nations Charter, supra, note 76, at
39-43.

79. 1d.. at 73-76.
80. Donovan, Mr Rooseveit's Four Freedoms. supra. note 74, at 42-43.

81. Declaration by the United Nations, January 1, 1942. Reproduced in Russell, A
History of the United Nations Charter, (APPENDIX C), supra. note 76, at 976. In this
Declaration 26 nations “subscribed to & common program of purposes and principles
embodied in the Joint Declaration of the President of the United States of Americs and
the Prime Minister of the United Kingdom of Great Britain and Northern Ireland
dated August 14, 1941, known as the Atlantic Charter.” Jd. Also quoted in Laing, Age of
Equality, suprs, note 78, at 735.

82. Declaration of Four Nations on General Security. Russell, A History of the United
Nations Charter. [APPENDIX DI. supra. aote 76, at 977.

83. Article 4. Declaration of Four Nations on General Security, id.
84. Laing. Age of Equality. supra note 78, 8t 738, particularty his footnote.

85. Articie 1(2) of the United Nations Charter. Done at San Francisco, June 26, 1945. 3
Bevans 1153, 1976 YB.UN. 1043. Also see Article 55 of the Charter which states:

With = view to the crestion of conditions of stsbility
and well-being which are necessary for pesceful
and friendly relations among nstions based on
respect for the principle of equal righte and
seif-determinstion of peoples, the United Nations
shall promote:

(b) sofutions of international economic, social,
health, and related problems...
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(¢) universal respect for, and observance of,
human rights and fundamental {reedoms for all
without distinction as to race, sex, language. or
religion.

Id.
86. Salvemini, Mazzini, suprs, note 55, at 51.

87. 1d..at 31-32.



34

Chapter 11
Self-Determination as a Human Right
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Introduction

In the previous chapter, nationalism was presented as the cardinal force behind the
desire for self-determination. Like animals, human beings are gregarious in nature
but will fight enemies who seem to threaten their community life. Sharing, common
feelings, the urge for the preservation of identity and a sense of belonging to a
group are instincts from which nationalism springs forth. This is the stage at which
is born & group's desire to determine who they are and to ensure their survival.
Before one considers whether self-determination is a human right or not, it is

necessary to attempt to find out why a person possesses rights. ]J. Maritain stated:

The human person possesses rights because of the
very fact that it is a person. a whole, master of itself
and of its acts, and which consequently is not
merely 2 means 10 an end, but an end, an end which
must be treated as such ... [and] the human person ...
is the subject of rights. possesses rights. These are
things which are owed to man because of the very
factthathe ismanl - '

The problem with the above statement is that it fails to elucidate the distinction
between mere rights and inalienable rights. Mere or simple rights are usually given
by the State and can be taken away by the State, whereas inalienable rights can
never be taken away. History has demonstrated that human beings have had to pay
(and are still paying) an astronomical price in order to be able to assert some of the
basic rights with which they ‘were born. When people learned to live in groups, in
order to express their interests collectively and more forcefully against other
dominant or threatening groups, collective determination emerged as & pre-condition
to their existence. In its absence, no individual could liberate him- or herself from

domination by another group in the society.z
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In the twentieth century, due to the impact of the Atlantic Charter and the political
roles played by Prime Minister Churchill and President Roosevelt3 the principle of
self-determinstion finally received international recognition through the United
Nations Charter € Article 1(2) of the Charter clearly states that one of the purposes of

the United Nations Organization is:

To develop friendly relations among nations based
on respect for the principle of equal rights and
sclf-determination of peoples..d

The freedom of 8 people to determine its own destiny received express recognition as
& right in two other msjor international covenants: the International Covenant on
Economic, Social and Cultural Rigms6 and the International Covenant on Civil and
Political Rights.” Article 1(1) of each Covenant resds:

All peoples have the right of self-determinsation. By
virtue of that right they freely determine their
political status and freely pursue their economic,
social and cultural de':velop:mzm..8

If one analyzes the above article, one finds that the right of seif-determination

includes the following elements:

1) The freedom to determine political status;

2) The freedom to pursue economic development;
3) The freedom to pursue social development; and
4) The freedom 1o pursue cultural development.

The above elements of seif-determination were also expressed in the Declaration on
the Granting of Independence to Colonial Countries and Peoples (XV) and the
Declaration on Principles of International Law Concerning Friendly Relations and
Co-operation among States in accordance with the Charter of the United Nations 10
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For example, the Declaration oa Friendly Relations reads:

By virtue of the principle of equal rights and
self-determination of peoples enshrined in the
Charter, all peoples have the right freely to
determine, without externsl interference, their
political status and to pursue their economic, social
and cultural development, and every State has the
duty to respect this right in accordance with the
provisions of the Charter 11

Again, Article 2 of the Declaration on the Granting of Independence reads the same
as Article 1(1) of the two Covenants 12 The problem isthat the shared Article 1{1) has
been criticized for its vague and evasive nature 13 Cassese states that its relevance to
colonial and non-colonial situations is still 2 mystery.“ and that the most that can be
said with much certainty is that Article 1(1) is aimed at preventing secession 13
However, it can safely be argued that references to self-determination in these
international instruments include both the colonial and non-colonial contexts. This is
because without freedom from colonial and domestic oppression it is impossible for 2
people to exercise their inalicnable right to “freely determine their political status

and freely pursue their economic, social and cuitural development.” 16

The struggle for internal self-determination originated vil.h. the jdea of popuiar
sovereignty, a concept deeply rooted in such landmark proclamations as the English
Magna Carta (1215) and Habeas Corpus Act (1679), the American Declaration of
Independence (1776) and the French Declaration of Rights of Man and of the Citizen
(1789).17 The barons who obtained the Magna Carta from King John in 1215 in order
to serve their own interests, uawvitlingly laid the legal foundations for modern
democracy. Article 39 of the Magna Carta states that “{nlo free man shall be taken or
imprisoned or disseised or outlaved or exiled or in any way ruined, nor will we go or
send against him, except by the Iswful judgment of his peers or by the law of the
120d"18 The English Magns Carts and Esbeas Corpus Act crystallized snd protected
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certain rights of the people from the arbitrary actions of the monarchy. The
American Declaration of Independence went s step further, rejecting outright the
supremacy of any particular individual and recognizing the people as the sovereign
source of power. Finally, the words of the Magna Carta were echoed in Article 7 of the
French Declaration of 1785, which states that “[nlo man shall be accused, arrested or
detained excepl in the cases determined by the law and in accordance with the forms
establisned by 1aw “19 The French Revolution deslt 8 severe blow to the divine right
of the monarch, & concept that was “replaced by the Divine Right of the Pcople.'z0

Referring to the French Revolution, Cobban states:

The revolutionary theory that a people had the
right to form its own constitution and choose its
own government for itself easily passed into the
ciaim that it had & right to decide whether to attach
itself to one state or another, or constitute an
independent state by itself... The logical
consequence of the democratization of the idea of
the state by the revolutionaries was the theory of
national self-determinstion 21

In both the American and French Revolutions, the central point of grievance wasthe
flagrant violation of humsan rights. In France the abuses were perpetrated by the
King. the nobility and the clergy. In America, the rights and aspirations of the
people were ignored by the colonial power, which passed lsws in the English
Parliament without political representstion from the colonies. When s people is
ruled without its consent, common sense dictates thsat there exists s legitimate
political ground for the overthrow of the ruler. This was the case in both the

American and French Revolutions.

This Chapter deals with the various aspects of the right to self-determination as a
human right. It will develiop & definition of self-determination by considering the

concept in the context of human rights. First, s human right will be defined. Second,
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self-determinstion asa human right will be established, in two parts: (a) the “self” or
"sa people” will be determined. then (b) the Jegal status of the right to
seif-determination will be examined. The chapler will subsequently look at the two
types of self-determination (externa! and internal), and will argue that
self-determination is & continuing right. Finslly. secession will be examined. What
this chapter will demonstrate, then, is that self-determination is s continuing human

right, fully sanctioned by international law.

What is a Human Right?

A human right is one derived from the legitimate claims of individuals in accordance
with their needs. Milne, in his work Human Rights and Humap Diversity: Ao Essay in
the Philosophy of Buman Rights provided an important interpretation of a right
when he described it as an “entitlement.” According to Milne, one has a right to
something to which one is entitled, If one does not suffer as a result of the
deprivation of something, then it can be argued that that something is not an
entitlement 22 The existence of these rights or cntitlements is independent of
philosophical or political whims23 Sridath Ramphal characterized human rights in
this way: |

They have their origin in the fact of the human
condition, and because they have, they are
fundamental and inalienable. More specifically,
they are not conferred by constitutions,
conventions or governments. These are the
instruments, the testaments, of their recogaition;
they are important, sometimes essential, elements
of the machinery for their protection and
enforcement; but they do not give rise to them.
They were bora not of man, but with man 24
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Cranston takes a different approach in defining human rights. He argues from the
standpoint of universal morality and natural [aw, stating that human rights are those
that cannot be taken saway “without a grave affropt to iust.ice.“25 A problem arises
when examining the positivist attitudes of Jeremy Bentham, Hans Kelsen and John
Austin, who denied the validity of natural law assuch. According to these positivists,

the concept of human rights is merely fictional and therefore baseless 26

Other authors look to religious scriptures for evidence. clsiming that the concept is as
old as “human society"27 and thsat it developed slong with human civilization.
Nagondrs Singh sssoris thet the concepl can best be described with reference to the

ancient Sanskrit text:

I secek no Kingdoms nor heavenly pleasures nor
personsal saivation since to relieve humanity from
its manifold pains and distress is the supreme
objective of mankind 28

Nagendra Singh's notion of human rights is founded upon the slightly different
principle of fundamentsl freedoms, which every person is entitled to by virtue of
being human 29 Human rights and fundamental freedoms are two sides of the same
coin. The concept of fundamental freedoms sees political and economic fairness in

moral terms. The concept of human rights, however, is centred upon & legal notion.

Writers, such as Singh, who seek the source of human rights in religious scriptures
may be criticized on the ground thst all religions speak of divine rights rather than
of human rights.3° However, their interpretations of some of tiie rights found in
those scriptures that speak of the common principlé of goodness and justice are
universally recognized. Some examples of this are the Bhuddist doctrine of gshimsa,
which dates back 1o the third century BC.. the Hindu doctrine of kinship.3! the
Islamic teaching of universa! brotherhood and the Christian teachings of love and

forgiveness. On the other hand, many of the ancient kings and sultans who claimed to
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derive their divine rights from God and the scriptures were notoriously engaged in
alrocities against their fellow humaa beings. It is therefore quite clear that the
doctrine of “divine rights”™ serves only the purposes of those in positions of
traditional power. That is why today, the phrase “divine right” is associsted with the

arbitrary power of certain monarchs and rulers.

The concept of human rights is also found in John Locke's Two Treatises of Civil

Government (1689), published immediately afier the Glorious Revolution, which
brought about the end of the Stuart dynnty.3z His writings were a direct respoase Lo
the constitutional crisis precipitsted by the despotic rule of that dynasty. This, as Der
Vyver notes, led to the establishment of the idea that “the doctrine of human rights ...

lis] intimately related to the problem of excessive governmental power."33

Human rights have three dimensions: national, regional and international. AL the
national level, human rights claims are asserted against one's own governmeant. For
example, the right to be free from torture imposes an obligation on the State not to
torture anyone:; the right to life imposes an obligation on the State not to take avay

life without the due process of law.

An example of a human rights claim at the regional level would be an individual
bringing a complaint against his or her own government (o an institution
established by agreement between a group of geographically proximate States,
including the State in which the complainant lives. For exampie, under Article 36 of
the African Charter on Human and Peoples’ Rights, 34 individuals may communicate
human rights violations to the African Commission on Human and Peoples’ Rights,
established under Article 30 of the African Charter. Such communication is allowed
so long as it is not disparaging or insulling o one's own Stale and provided the

complainant discloses his or her pame.

An individual can also bring a complaint against his or her own government in the
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European Commission of Human Rights under Article 23 of the European Convention
for the Prolection of Human Rights and Fundamental Freedoms 3 The Commisssion
fielded its first individual complaint in 1955 and has since received more than 9,000
ar.~p1it:a.t.itms.3'6 When the Commission encounters 8 case involving an important

bhuman rights breach, it usually refers it to the European Court of Human Rights.

At the global level, one can bring complaints before the Human Rights Committee
under Articles 1 and 2 of the Optional Protocol to the International Covenant on Civil
and Political Rights 37 The Committee investigated one such compiaint in the famous
Canadian case of Lovelace v. Canada 33 The Human Rights Commitiee decided that the
Canadian government's actions were in violstior of Article 27 of the Covenaat on
Civil and Political Rights. This provision guaraatees the rights of ethnic, religious
and linguistic minorities to enjoy their own culture, practise their own religion and
use their own language. Mr. Néjib Bouziri, in his individual opinion, stated that in
addition to Article 27, Canada also violated Articles 2 (para 1), 3,23 (paras. 1 and 4) and
26 of the Covenant3? Human rights at the international level involve the cuslomary
or conventional dimension of the rights of people with respect to their own State or
the international community. It has become clear that human rights claims are

claims made by peoples or individuals

the purpose of which is to defend by
institutionalized means the rights of human beings
against abuses of power committed by the organs of
the State and, at the same time to promote the
establishment of humsn living conditions and
multi-dimensional development of the human
persona!ity.‘o

There is, however, a difference between human rights and citizens' rights. In
drawing this distinction, Imro Szabo bases his argument on the French Declaration of
the Rights of Man and of the Citizen and argues that in the case of human rights, a
person "is imsgined to exist outside society Who [the individual] is assumed to exist
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prior to society."4! Human rights are rights that existed before the state came into
being, and for this reason they are “natural and inalienable rights 42 The rights of
citizens are the product of pesitive 1aw43 Thatis why they sre “subordinate to and
depend upon [human rights)™#4 Citizens' rights can be isken away by the
government; human rights capnot. That is why they are referred 1o as inalienable.

Marx and Engels recognized this when they commented that:

In man and in his rights, society postulates a selfish
being. independent of everyone, who is the subject
of property (private property) and whose freedom
(from ownership) constitutes the legal form and
the basic requirement: man isan abstract subject in
relation to the state, while human rights are alieged
to be natural rights, abstract natural rights. The
citizen. on the other hand. bas rights only as &
member of the political society: these are rights
whose value is limited. The rights of the citizen are
neither absolute nor unconditional, they are not
granted to map everywhere and at every moment:
they are not innate rights.ﬁ

In this sense, the laws made by domestic legislative bodies are subordinate to those of
the international community: municipal laws derive their legitimacy from
international law 45 The rights of citizens vary from State to State but some basic
human rights are universal in nature and command sbsolute respect from every
State. The primary logic behind the supra-national character of international law is
that international law is a product of nstural justice, and the ethical standard of any
positive law is considered from the perspective of whether “it manages to measure up

to certain objective standards of ethics and natural iust.ice."‘ﬂ

The internationsalization of humsan rights began with the Treaty of Augsburg of 1535.
in which the European States pledged to endorse freedom of religion, and this was
further advanced by the “pesce-settiement of Westphalia of 1648" (Treaty between
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the Roman Empire and Sweden) guaranteeing religious freedom *® Humao rights
issues received further impetus from the Treaty of Kulchuk Kainordji of 1774
between the Sultan of Turkey and Russia, which provided for the protection of the
Christian minority in Turkey. Then came the American Bill of Rights, the [first ten
amendments of which, passed by the Congress on September 25, 1789, ensured the
right to religion, [reedom of speech and the press, the right to petition the
government for the redress of grievances (Article I), the right to bear arms (Article
11). the right against "unreasonable searches and seizures™ (Article IV), the right toa
“speedy and public trial” (Article V1) and the right to “life, liberty, and property”
(Article V).

However, it is noteworthy that in the phrase “We the People” in the Preamble of the
US. Constitution, as the United States Supreme Court stated in the Dred Scott Case®d in
1837. black people

[werel not included. and were not intended to be
included.... [because they were] altogether unfit to
associate with the white race ...; and so far inferior,
that they had no rights which the white man was
bound to respect; and that the negro might justly
and lawfully be reduced to slavery for his
benefit... 8

However, in 1772, in Somerset v, Stewart 3 the British House of Lords held that any

slave brought from the United States to England was entitled to freedom 32 Slavery
was prohibited and abolished throughout the British colonies in 18333

Human rights gained impetus from the Act of the Federal Constitution of Germany of
Juae 8, 1813, which provided the Jewish people with religious and civil rights in the
new German Federation, and from Article 1 of the Final Act of Congress of June 9,
1815, which recognized the minority rights of the Polish people 54 The Geneva
Convention on Upper Silesis of 1922 recognized the individual as s subject of



435
international law "by granting him the right of petition” before an internationat
organ in order to protect his or her rights under the Convention. Under the rules of
procedure of the Arbitral Tribunal and the Mixed Commission, & petitioner had the

right to become a party to the proceedings before both the administrative and the
judicial a.gency.55

The international human rights movement received a big boost from the anti-slavery
Convention of 1926, and subsequently from the internatlional concern expressed
concerning the treatment of Jews in Russis snd of Armenians in the Turkish
Empire.55 The argument is sometimes made that it also received acknowledgment
“from the international implications of Nazi denials of human rigms."57 The flagrant
denial of Jewish minority rights by Germany during the Second World War and the
enormity of the Holocaust forced the whole world to rethink the entire international

system for the protection of human rights.

This ultimstely led to two msjor international events, The first of these was the
declaration of four freedoms by President Roosevelt and Prime Minister Churchill in
the Atlantic Charter of 1941. These four freedoms were the “freedom of speech and
expression,” “freedom to worship God,” “freedom from want” and "freedom from
fear.-5% The second event was the adoption of the Universal Declaration of Human
Rights by the General Assembly of the United Nations in 1948 59

Municipal human rights laws can be classified as either substantive or procedural.w
Substantive human rights encompass certain basic rights, such as freedom of spech,
press and religion, and “the right 1o petition the government for a redress of
grievances. 8! (The right to petition can be a procedural right as well.) Procedural
bhuman rights encompass certain principles of criminal and civil procedure, such as
the right to legal representation and # fair tris! according to due process of law, “the
proscription of double jeopardy in criminal proéecut.ions and the prohibition of cruel

and inhuman punishmcnl.."sz
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At the international level, human rights have been classified by Karel Vasak into
first.- second- and third-generation rights.53 According to Vasak, civil and political
rights are first-generstion rights; social, economic and cultural rights are
second-genersation rights; and third-generation rights are solidarity rights, which
include the right to development. peace, & clean environment and one’s communal
heritage 54 An important right that should be added to Vasak's discussion is the right
to be free from the threat of nuclear weapons and warfare. This right should be
distinguished from the right to peace because the latter generally refers to freedom
from conventional warfare, including structural violence in the society.
international discontent and anarchism 83 This distinction is important because at
present, nuclear weapons and warfare are “the greatest peril confromting the
modern world. "6 The right to be free from the threat of nuclear weapons and

warfare can perhaps best be described as 8 fourth-generation right.

Again, individual rights at the national ievel are the positive rights of individuals
that stem from the municipal and constitutional laws of individual States. ¥hen one
talks abou: individual rights at the international level, reference is ususily made to
individusls as subjects of international lsw, the claims they make against the
international community have to do with such matters as the rights of aliens57 of
stateless persons or of refugees. Individvals are members of the international
community by virtue of being members of particular States5® and -universal
morslity requires {the State] to respect [the rights of non-nationals] always and
everywhere. It has an obligation... to treat all foreigners as fellow human beings and

therefore atways to respect their human rights."69

At the nationa! level, the substantive origin of individual rights found expression in
the French Declaration of the Rights of Man and the Citizen of 1789 and the American
Bill of Rights, which was added to the Constitution in 1791.79 In this regard, Sieghart
states:
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Between them, these included such things as
equslity before the law, due process of law, freedom
from arbitrary arrest and imprisonment, freedom
from unresasonable searches and seizures, the
presumption of innoceace. fair trial, freedom of
assembly, speech, conscience, and religion -- and
the right to own pmpt:rt.'jr?1

Collective rights, on the other hand. are the rights of a group of people sharing or
wvilling to share some comman values in a society. Since these rights belong to a
group of people. they are also known as group right.s.72 There is no difference
between group rights and the collective rights of people. These collective rights
develop from the increasing demands and expectations of individuals. which drive
people to identify with their fellow beings’3 Sieghart has divided these collective
rights into six classes. They are:

[1] Self-determination and equality rights;

[2) Rights relsting to international peace and
security:

[3) Permanent sovereignty over natural resources;
[4]Rights in relation to development;

[S] Rights in relation to fthe natural) environment,
and

(6] Rights of minorities.”4

James Crawford has added one more group right, "the right of the groups to exist"7)
in other words, the right of a group to be free from acts of genocide committed or
condoned by ils nsationsl gn:nn:rmm:nt.."’6 When these rights, as interpreted by
Sieghart, are compared with Vasak's classification of rights, then self-determination
and the rights of minorities become the first-generation rights that encompass any
group’s right to exist. The second-generation rights would be “permanent

sovereignty over natural resources” and “rights in relstion io development” The
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third-generation rights would be “rights in relation o environment®
Fourth-generation rights would include "rights relating to international peace and

security.”

Of these seven collective rights, as classified by Sieghart and Crawford, the right to be
free from genocidal acts, and the right to self-determination and non-discrimination
may collectively be called the right to existence. These rights may alternatively be
described as rights of the {irst degree. Other rights, such as permanent sovereigaly
over natural resources, rights in relation to development and the environment are
rights of the second degree since these are the corollary rights to human existence.
Of all the collective rights, the right to self-determination, meaning the right of a
group of people “freely to determine their political status and freely to pursue their
economic, social and cultural c!mn:lopment"77 is to 8 group of people what economic
and political freedom is to individuals.”8 It is impossible for human rights to exist
without self-determination.”® The right to self-determination, therefore, is at the

core of all rights.

Self-Determination as a Human Right

(a) The Quest for “Self” or "A People™

It sometimes takes considerable effort to find out who the “self” or “s people” is in
order to determine whether a particular group of people can claim that status. Will it
be based on colour, ethnic backzround, language. common heritage, political opinion
or other factors? History shows that a group of people acquires the special status of

"8 people” at a particular time, based on the necessity and importance of the claim at
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that uime. A group claiming independence on the basis of common religion may
become divided if one segment speaks a different language than the other. In this
situgtion, any claim for self-determination will be based on langusage and the group's
distinctiveness will be determined by the language it speaks. That is why we identify
& particular group as Jews, Mosiems, Christians or Hindus or, on the other hand, we

recognize a particular group of people as Bengalis or French.

According to Cristescu, "a people” is a social entity with its own identity and
characteristics, that has a "relationship with a territory.” even if it has been expetled
from that territory and replaced by another popula:ion.80 Msakinson takes a different
view. He argues that, since there are many “variations™ in the methods used to draw

the line between peoples that have special rights and "others who do not."31

[t}he only way in which such arbitrariness could
be avoided would be by the device of building
normative elements into the definition of the
concept itself. Under the folds of a more or less
complex wording, "s people” would then essentially
be defined as a coliectivity whose degree of
cohesion and sense of distinctness (based on the
elements of descent, language, religion, culture,
history, and others) are deemed “sufficiently strong
to merit”™ attribution of a right of
self-determination 32

Then he goeson to say:
Such a2 logical short cut is & perennisl temptation,
but inserting 8 normative component into the very
definition of what is to count as a people renders
the structure of norms circular, and would render
the right to self-determination for all peoples
nothing more than an empty mutology.83
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Makinson has lried o show that the problem of who bas the right Lo
seif-determination is a constantly recurring one. The dilemma faced in delermining
the legitimacy of a claim is never-ending and circular in pature. At the same time,
there is no other known criterion for measuring the validity of a claim than by
applying the tests he describes. These are still the principal yardsticks by which
legitimacy is measured. What is missing {rom Makinson's analysis isa determination
of whether a group of people whose distinguishing characteristic is a shared
political opinion would be considered "a people.” As a result, his analysis is

incomplete.

It is important to note that when making a determination of who “a people” is, one
must take into account the legitimacy of the claim, whether they enjoy the same
rights and protections as the majority or dominant group(s) in the society, and

whether they have access to all the same facilities.

The common eiements of “descent, language, religion, culture and history™ may not
always be the most appropriate guiding principles when a group of people shares
nothing except an ideology or political opinion (e.g..a group of people engagedin a
liberation struggle inspired by Marxism or by democratic principles). This view is
not without controversy, however. Article ]I of the Convention on the Preveation
and Punishment of the Crime of Genocide (the Genocide Convention) does not accord 2
political group the same status as A “national, ethnical, racisl or religious group.‘“
Simply stated, the convention does not recognize a group of dissidents, or even a
formal political party. as a protected group. Historical and current events in Chile,
Panama, the Soviet Union, Eastern Europe and other developing countries show that
0 exclude political parties from recognition as a group today would be a gross
injustice and would facilitate States' oppression of dissidents struggling for political
change. That is why it is submitted that there need not necessarily be any similarity
in langusge, descent or cultural heritage; 8 common belief or political objective

shouid suffice to affirm the distinctiveness of 8 group of peoﬁle. Hertz has offered a
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normative criterion for the determination of "a people.” He argues that the following

three factors determine whether a group should be considered “a people™

1) The criteria for determining nstionality.

2) The mesns of forming and expressing =
national will,

3) The purposes and limits of the nationai will 83

The truly difficult task is to determine the nationality of “a people.” Will it be common
heritage, religion, colour, shared expectations or political beliefs? If a group shared
one of these characteristics, then the first criterion for the determinstion of
nationality for that particular claim would be met. Under the second test. the means
of forming and- expressing & nationa! will might include lawful protests, civil
disobedience and resistaace. The third test concerns the objectives of such a national
will, such as whether the group wishes to stay together, to secede [rom the maic
body politic, or 16 join some other nation.

Aureliu Cristescu, Special Rapporteur of the Sub-Commission on the Prevention of
Discrimination and Protection of Minorities, listed the following as elements of the

concept of “a people”:

(2) The term “people” denotes 8 social entity
possessing 8 clear identity and its own
charzacteristics;

(b) It implies & relationship with a territory, even
if the people in question has been wrongfully
expelled from it and artificielly replaced by
another population;

(c) A people should not be confused with ethaic,
religious or linguistic minorities, whose cxistence
and rights are recognized in Article 27 of the
International Covenant opn Civil and Political



52
Rights 36

Paregraph (2) above may be interpreted to include minority or other “non-dominant
groups.'87 or groups driven by some other “subjective criterion.” 88 meaning the
existence of "a common will in the group. a sense of solidarity, directed toward
preserving the distinctive charsacteristics of the group.” 89 paragraph (b) refers. in
part, to cases of mass expulsion from a territory. such as the forceful expuision of the
Palestinian peaple from Palestine by Isracli authorities. Paragraph {(c) is somewhat
confusing. since Cristescu suggests that those who fall under Article 27 of the
Covenant on Civil and Political Rights should not be considered “s people.” The
rationale for this is that their rights are aiready eoumersted in the article. Article

27 states that

liln those States in which ethnic, religious or
linguistic minorities exist, persoas belonging to
such miporities shall not be denied the right, in
community with the other members of their group.
to enjoy their own culture, to profess and practise
their own religion, or to use their own l.sngl.mge.gl

Accepting Cristescu’s argument would have a catastrophic effect on the concept of
self-determination because it would undermine the whole notion of “s people.” It
could lead to the argument that aboriginal and other ethaic, refigious or linguistic
minorities throughout the world should not be considered “peoples.” and would
therefore have no right to self-determinstion, even if their rights had been grossty
violated. Some of the most basic criteria for determining the existence of s people”
would be compromised. The internstional community now accords the right of
self-determinstion to any group of people that has been “domesticalty colonized™ --
forcefully occupied against their will by settlers — or that has come under the
domination of a more powerful group in the society, whether majority or minority.
The sboriginal groups in Canada, Australia, the United States, New Zealand, South

Africa and Tibet have asserted with growing force their right to self-determination,
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albeit over the objections and qualificstions of the national governments in question.
The right, as described in both the Internationa! Covenant on Civil nd Political
Rights%! and the Coveaan: on Economic, Social and Cultural Rights. % belongs to "all
the peoples.” Furthermore. it is sometimes argued that race or celour should be &
factor in defining "a people™ as well. For example, at the beginning of African
nationalism, “blackness”™ became & major factor of group identity. This has been

described as "pigmentational self-determinstion -93

Thus, it is clear that Cristescu’s position -- particulsrly as it affects the definition of
"self” or " people” -- must be dispensed with if the concept of self-determination is to
survive in any meaningful way. Otherwise, religious, ethnic and linguistic
minorities would have no recourse but to petition their own oppressive governments

for additional rights. an option unlikely to have much of & positive impact on their
situations.

Asbjsrn Eide has made 3 modest attempt to define "self.” arguing that “s people™ must
have some distinctive characteristic that differentiate them from the majority or
dominant people of the count.ry.“ Even though he lists the elements of “ethnic.
cultural [and] linguistic differences” as necessary. these slone are not enough 9 He
also stresses the importance of & “clear territorial division” to identify the "self.”
stating that “[wihen members of the group demanding self-determination are
geographically spread among the dominant populstion, there wiil rarely be & valid
ciaim for self-determination "% The problem with this condition is that it permits the

principle of territorial integrity to averride the claim of self-determingtion.

Even though no decided internationai case has defined "a people.” an effort was made
in the wwmﬁ to define & “community” as follows:

.. & group of persons living in a given country or
locality, having a race, religion, langusge and
traditions of their own and unijted by this identity
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of race. religion. language and traditions in a
sentiment of solidarity, with & view to preserving
their traditions, maintsining their form of worship,
ensuring the instruction and upbringing of their
children in accordance with the spirit and
traditions of their race and rendering mutual
assistance o each other 38

The phrase “seatiment of solidarity™ probably requires this feeling of togethernessto
be in an expressed form. This definitionp of a "community” is therefore defective.
There may be situsations in which the members of a group are afraid to express their
desire for togetherness because to do so would be to court persecution for perceived

disloyalty to their counu1r.99

The International Commission of Jurists also wrestled with the idea of “s people” in
dealing with the events in Fast Pekistan snd proposed the following elements:

(1) 2 common history:

(2) racial or ethnic ties;

(3) cultural or linguistic ties;

(4) religious or ideological ties;

(5) s common territory or geographical location:
(6) s common economic base; and

(7) s sufficient number of people.lw

Tke Commission has put forward a number of criteria without identifying the relative
weight of each or how many need be met. This would not be of much sssistance to a

judge charged with deciding & group’s ststus in & particular case.

Moreover, what is lscking in the above definition is the element of “legitimate”
interest. “Legitimate interest” is sometimes argued to be a central issue in deciding
whether a particular group constitutes “s people” under the jaw of nations 101 5

legitimate interest may accrue from either political or economic concerns 102 1n
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determining the legitimacy of a claim, suggests Suzuki, one may take into

consideration

(1) the probable consequences of the grant or
denial of the right to the group; and

(2) the compatibility of their demands with global
policies.w?’

Suzuki’s analysis is very much policy-oriented. Unfortunately, what is an acceptable
“probable consequence” and which demands are compatible with global policies, and
to what extent, are unclear. Consequently, it would be left to the discretion of
individuai States to make these determinstions acd the views of the more powerful

States would dominate.

The number of people in a group is also an important factor. While it is casy to say
that the number should be “sufficient” it is more difficult to say how many will
suffice. The populstions of States in current international society range from a few
thousand to a billion 194 The smallest pation has the same legal rights and
responsibilities under internationsi {aw as the Inrgmt..m5 1n this regard, Jack Forbes

lays down some interesting propesitions:

The United States would never agree to the creation
of & "Navajo Republic,” nor would Canada and the
United States tolerate an “Eskimo Liberation
Movement.” On the other hand, there is no good
reason why groups such as the Navajo should not
possess a stable form of local sutonomy coupled
with representation in the Congress of the United
States. Nor is there any valid resson why the Eskimo
peoples of Alaska, Canada, and Greenland should not
be sble to form an sutonomous federation, under
the joint supervision of the United States, Canada,
2ad Denmark 106
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What Forbes is saying is that these small groups of indigenous people are queiified to

form dependent autonomous States. These could be akin to the present Mohawk
Akwesasne Reserve in Ontario, Quebec and New York State. There is no reason why
these nationsl communities could not survive ss separate but dependent States with

sutonomy over local matters.

The sufficiency of the number of people in & group must be judged on a case-by-case
basis. There is no set number under the law of nstions the sttainment of which
entitles & group to form an independent State. Nevertheless, the list of criteris put
forward by the Internstionsl Commission of Jurists for identifying “s people” is thus

far the most comprehensive, although it containssome inherent flaws.

It may be asked whether the members of & group must be associsted with one anather,
and with a particular territory, for any set period of time in order to qualify ss “s
people.” Michia Pomerance provides a good answer to this question:

The definition of "self” is clearly not only
space-bound and group-bound; it is also
time-bound... [Tlhe populstion in Alsace-Lorraine
in 1919, following fifty years of German rule and
colonizetion, was not considered a ‘self’ whose
wishes needed to be consulted. The historic rights of
an earlier community were preferred over the
desires of the existing inhsbitants. 107

Certainly, the right of self-determination is closely associsted with the notion of
“first in time.” Thus, & strong case can be made in support of the primacy, as between
conflicting self-determination claims in 8 given territory, of the clsims of sboriginal
peoples over those of Ister settlers.

Formulating & wholly satisfactory definition of “a people™ for the purpose of

determining & group’s right to self-determination is by po means & simple task.
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Seversl factors must be considered in order to make a fair judgment. The primary

considerations would seem to be that

(a)the group in question must have, chronologically, ihe
earliest claim to the territory that they occupy (or wish to
re-occupy),

(b) denial of that claim would cause grest harm to the group.
aad

(c) the group must have some easily recognizable bond that
binds it together, be it race, language, religion or ideology.

Should these qualifications be met, 8 group could be designated “s people.” sad their

claim would have to be seriously considered by the international community.

(b) The Legal Status of the Right to Self-Determination

It follows logically that the right to self-determination grew as a component of the
struggle of peoples for dv.mxm:ra.cjr.]‘o8 The concept gained substantial momentum
when the Declaration on the Granting of Independence to Colonial Countries and
Peoplesi09 was adopted unanimously by the UN. General Assembly in 1960, For the
first time in history, the worid community declared, in Article I, the “subjection of
peoples 1o alien subjugation, domination and exploitation” to be “contrary to the
Charter of the United Nations .."110 and, in Article 2, that “[a]lt peoples have the
right to self-determination; by virtue of that right they freely determinc their
political status and freely pursue their economic, social and cultural
development.‘lu

The current view of international legal scholars is that these norms expressed in the

Declaration have achieved the status of customary international lawv. Brownlic has
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stated that

[tlhe Declaration relates to the normative
development in the field of human rights of
national groups, and in particular, the right of
self-determination. The Declaration, in conjunction
with the United Nations Charter, supports the view
that self-determination is now a legal principle...
Resolution 1514 (XV) is in the form of an
authoritative interpretation of the Charter rather
than a recommendation. 112

Richardson has commmented that the Declaration

represents an  authoritative interpretation and
implementing measure by the Assembly of Article
1(2) of the Charter. which states the principle of
self-determination of peoples, and is thereby
legally binding on Member States as an
interpretation of & previously ratified t.reaty.n3

Article 1(2) of the UN. Charter was never intended to establish norms binding on
member States, but simply to state the purposes of the Organization. Therefore,
although the Declaration may well be an authoritative interpretation of the Charter,
it cannot be an authoritative interpn-zmion of a binding legal norm concerning
self-determination. It is possible, however, to support Professor Reisman's position
that the Declarstion is the “most suthoritative cxpression”ll4 of the right to

self-determination.

In addition, a challenge can be mounted on the ground that, under Article 10 of the
Charter, the Geperal Assembly may make non-binding recommendstions only. 115
Nevertheless, Schachter has asserted that this

does not mean thst they lack "suthority,” for st least
it some cases such resolutions will be regarded as
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expressing the “general will” of the international
community and as persuasive evidence of legal
obliguion.nf’

The International Court of Justice stated in the Namibia Advisorv Opinion that:

it would not be correct to assume that because the
Geneml'Aseembly is in principle vested with the
recommendsatory powers, it is debarred from
sdopting, in specific cases... within the framewvork
of its competence, resolutions which make
determinations or have operative design... To deay &
political organ of the United Nations which is
successor of the League in this respect the right to
act, on the argument that it lacks competence o
render what is described as a judicial decision.
would not oniy s inconsistent but would amount to
a complete denial of the remedies available against
fundamental breaches of an undertaking.l 17

The right to self-determination received judicial recognition in both the H_mihigl 13
and Western Sahara Cases 119 In the Namibin Case the Court stated that

... the subsequent development of Iaternational Law
in regard to pon-self-governing territories, as
enshrined in the Charter of the United Nations,
made the principle of self-determination applicabie
to afl of them 120

Moreover, in his separate opinion in the Namibia Csse Judge Ammoun, citing a
statement by the representative of Pakistan, said that the “right of self-determination
is a norm of the nature of jus cogens. derogation from which is not permissible under
any circumstances121 Judge Ammoun also referred to the priaciple of

self-determination in his separate opinion in the mm:lzz

Thus it was that U Thant could say. at the 1969
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session of the Organization of African Unity, held at
Addis Ababa in the presence of 17 African Heads of
State, that the Uaited Nations "had widened the
concept of the right of self-determination and
independence, so as to cover the recognition of the
Iswfulness of the struggle carried on by such
nstions for the exercise and enjoyment of that
right in practice.” He might have quoted in addition
the principle of equality and that of
non-discrimination on racial grounds which
follows therefrom, both of which principles, like
the right of self-determination, are imperative
rules of law 123

Besides judicial recognition, the right to sclf-determination has also received
recogaition in the writings of publicists. It is sometimes argued that even thouzh
Article 1(2) of the United Nations Charter speaks of "the principle of equal rights
and self-determination of peoples."lz“ Article 2(7) in essence restricts its
effectiveness by stating that “[nlothing contsined in the present Charter shall
authorize the United Nations to intervene in matters which are essentially within
the domestic jurisdiction of any state .."123 Dr. Rosalyn Higgins provides a powerful
counter-argument, noting that to support this notion is "to fail to give any weight
either to the doctrine of bons fides or to the practice of states as revealed by
unsnimous and consistent behaviour."126 One also finds the principle of
self-determination treated as “s rule of positive international Iav" in the writings of
Bcakor-Sz\:cgo.l27

The Declaration on Friendly Relations proclaimed as one of the seven principles of
international law, “[tlhe principle of equal rights and self-determination of
peoples,” which stated that

sll peoples have the right freely to determine,
without external interference, their political status
and to pursue their economic, social and cultural
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development, and every State has the duty w
respect this right in accordance with the
Charter 128

At the same time, one of the seven principles recognized in the Declaration was
raspect for the territorial integrity of States. In the cenflict between the right to
self-determination and respect for territorial integrity, the former must prevail

because it is the very basis of peoples’ right to collective existence 129

The above discussion suggests that the right to self-determination is & positive rule of
law. This conclusion is by no means undisputed. For example, Professor Gross has
stated that the “cxistence of the alleged right of self-determination in the legal sense
will depend upon the authority or competence of the organs of the United Nations,

particularly of the General Assembly, to create such a right or ol:lign.t.in:m."l:‘m Gross
concluded in 1971 that

subsequent practice as an element of interpretation
does not support the proposition that the principle
of self-determination is to be interpreted as a right
to self-determination or that the human rights
provisions have come to be interpreted as rights
with corresponding obligations either generally or
specifically with respect to the right to
self-determination 13!

Professor Gross dees not seem to have kept pace with a changing world. He stated in
1984 that “the ‘principle’ of self-determination in Article 1(2) of the [UN.} Charter
has not been transformed into a right 10 self-determination and that, independently

of the Charter, no such right has become part of customary international law L-132

Gross's view can be substantiated by reference to the Declaration on Graaling
Independence, Article 6 of which, echoing Article 2(4) of the United Nations Charter,
reads: "Any attempt aimed at the partial or total disruption of the national unity aad
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the territorial integrity of & country is incompatible with ... the Charter of the United

Nations."133 and Article 7 of which prohibits sny interference in the domestic
matters of States. These provisions limit the scope of Article 2 of the Decleration,
which states that "all peoples have the right to self-determination *134 but only in
respect of the rights of outside States to intervene. This is becsuse the Declaration

applies to States and not to peoples seekin g self-determination.

The practical effect of Article 2(4) of the Charter and Article 7 of the Declaration
largely depends on the role played by the more powerful States in internstional
relations. The events in Vietnam, Afghanisten, Grensda, and lately in Nicaragua
showed fittle respect for Article 2(4) of the Charter and Article 7 of the Declaration.
In these cases, States, especislly the superpowers, intervened militarily in favour of
one side or snother in s struggle for internsal or external seif-determinstion.
resorting to the plea of either the Brezhnev Doctrine.}35 the Moaroe Doctrinel36 or
the johnson Dactrine 137 As Thomas Franck put it,

since there is usually no way for the international
system to establish conclusively which state is the
aggressor and which the aggrieved, wars conlinue
to occur, as they have since time immemorial,
between parties both of which are using force
allegedly in "self-defense.” Thus, the fighting
between Chine and India, Pakistan and India, and
even between North and Souih Korea began with
both sides insisting that they were defending
themselves against an armed attack by the other.
Presumably some or all of the parties are lying: but
which ones?... The templstion remaios what it was
before Article 2(4) was conceived: to attack first and
lie about it afterwards. 138

In current international relations. the significance of Article 2(4) of the United
Nations Charter is challenged by “the 1ack of congruence between the international
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legal norm of Article 2(4) and the perceived nstional interest of states, espacially the
Super-Powers."139 In this respect, as emphasized by Dr. Higgins, the doctrine of bona
fides must be accepted in order for internsational law to remain a living law.
Otherwise, it would stagnate, aad the plight of oppressed peoples would be sacrificed

to the maintainance of the status quo.

An exception to Article 2(4), however, is needed in the case of national liberation
movements against colonial or racist regimes. This has been the Soviet view, and that
of most developing countries, for a long time, although not without vested political
interest. 140 Professor Reisman, referring to Article 2(4) of the Charter. argues thata
State is justified in using military force and covert activities unilaterally in nine

situations:

self-defense, which has been construed quite
broadly: self-determinstion and decolonization;
humanitarian intervestion: intervention by the
military instrument to replace an elite in another
state; uses of the military ipstrument within
spheres of influence and critical defense zones;
treaty-sanctioned  interventions within  the
territory of another state; use of the military
instrument for the gathering of evidence in
international proceedings; use of the military
instrument to enforce international judgments; and
counter-measures sSuch as  reprisals and
retorsions. 14!

1t is submitted that Professor Reisman has gone too far. To resort to the unilateral use
of force in cases other than those of self-defense, self-determination, decolonization
and enforcement of interpatiopal judgments would clearly violate the principle of
sovereign equality of nations, and would thus seriousty complicate relations between

States. However, in those four situations, the unilateral use of force is justifiable.
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The consensus of the interaational community that self-determination is a legal right
comes from the fact thet it has gained recognition in pumerous internstional
instruments, sometimes being expressly referred to as a "right.” For example, Chapter

1 of the Charter of Economic Rights and Duties of States reads:

Economic as well as political and other relations
among States shall be governed, inter alie, by the
following principles:

(g} Equal rights and self-determination of
peoples.lq

Article 7 of the Resolution on the Definition of Aggression reads:

Nothing in this Definition ... could in any way
prejudice the right to seif-determination 143

Article 4(a) of the Declaration on the Establishment of a New International Economic
Order reads:

The new international economic order should be
founded on full respect for the following
principles:

(a) Sovereign equality of States, seif-determination
of all peoples, inadmissibility of the acquisition of
territories by force. territorial integrity and
non-interference in the internal affairs of other
States. 144

Article 20 of the African Charter on Human and Peoples’ Rights reads:

1. All peoples shall have the right to existence.
They shaii have the unguestionable and inaliensble
right to scif-determination. They shall freely
determine their political status and shall pursue
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their economic and social development sccording to

the policy they have freely chosen 13

In fact. the current international consensus is that the right to self-determination
has become a peremptory norm of internationsl law or jns_c_qggn_sl“ from which no
derogation is permitted by any treaty or unilateral State act 147 Even General
Assembly Resolution 2621 (XXV) of October 12, 1970 indirectly characterized the

denial of the right to self-determination as & crime against humaaity:

The further continuation of colonialism in all its
forms and manifestations is s crime which
constitutes a violation of the Charter of the United
Nations, the Declaration on the Granting of
Independence Lo Colonial Countries and People and
the principles of international law 148

Thus, despite the assertions of those such 8s Gross wha deny self-determination the
status of & basic human right, it is clear that it hasin fact achieved this status. Indeed,
Wwe must conclude that self-determination has gained the status of jus cogens, and
must be recognized as such by all members of the international community. To deny
oppressed peoples the right to self-determination would be tantamount to sacrificing

the quality of human existence on the altar of the statss quo.

External and Internat Self-Determination

The division of self-determination into external and interpal forms comes from the
writings of Antonio Cassese.!49 Exiernal self-determination refers to & people
“opling for independence or union with other States”130 Internat
self-determination, on the other hand, refers to the struggle of & people to rid

themselves of an oppressive or unrepresentative indigenous regime.ﬁl It is also
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Enown ss self-preservation. since "an ethpic, racial, religious or other minority
within & sovereign State has the right not to be oppressed by the central

government.” 132

Internsl self-determination is closely sssocisted with the idea of self-goverament.
Self-goverament permits & group of people to manage both their political and
economic affairs, free of political pressure and independent of someone else's will

or periodic decisions.

Mazrui has identified five distinct conceptions of seif-government:

First, self-government as an sbsence of colonial
rule;

secondly,  self-government as  sovereign
independence. with all its ramifications in relations
with other countries;

thirdly, self-government as internal management
of internal affairs, including the msaintenance of
law and order, a matter ‘which may have serious
implications externally:

fourthly. self-government in the liberal
democratic sense ss government supported ‘by the
will of the nation, substantially declared’; and

fifthly, self-government by rulers manifestly
belonging to the same race ssthe ruled 153

The ides of domestic or limited self-government. in both colonial and non-colonial
situations, is essentislly & compromise in the struggle for internal
self-determination 134 It is the self-management of the internal or local affairsof a
people 135
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External self-determination refers primarily to cases falling under Chapter XI of the

United Nstions Charter dealing with the people of non-self-governing territories.

such as Puerto Rico, the West Baak or Namibia until recently.

Neither the Charter of the United Nations nor the two internstionsl covenaats!)®
define “self-determination.” Nor do they clarify which kind of self-determinstion
they are referring to, even though it can be argued that Article 1 (1) of both

Covenants applies to internal self-determination. Articte 1(1) reads:

All peoples have the right to self-determination. By
virtue of that right they freely determine their
political status and freely pursue their economic,
social and cultural developmenLl57

An individual reading Article 27 of the Covenant on Civil and Political Rights!38 may
put forward two arguments. One is that the term “peoples” in Article 1(1) does not
apply to groups mentioned in Article 27. A conflicting view is that this is not so, since
Article 27 is a part of the Covenant, so that the target groups are usually “ethnic,

religious or linguistic minorities.” 199 Cassese asserts that internal self-determination

is realized when the State has & “goverameat
representing the whole people belonging to the
territory without distinction as to race, creed or
colour.” When these conditions are lacking, the
people or the minority can demand that their right
of self-determination be respected: in pursuit of the
exercise of their right, they are even entitled to
secede 160

Some people might say that native groups do not have the right to internal
self-determination when they live in a democratic nc;n-racial society. What Cassese
says does not mean that asboriginal peoples do not have the right to internal
scif-determination because it is the right to external seif-determination that is being
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denied. The aboriginal peoples regard the federal government asan external force in

their locality that prevents them from schieving their aspirstions by force of

numbers through the democratic process.

Cassese obviously had in mind the Declaration on Friendly Relations when he
referred to the realization of the right to self-determination. Still, the problem
remains as to what we should call a representative government -- whether it must be
a Western-style democratic government or c¢an icclude communist, socislist,

traditiona! and religious governments.ml

Article 7 of the Algiers Declaration of the Rights of Peoples (1976) sttempted to
characterize the nature of a representative government. Even though it is aeither &
General Assembly Resolution nor an international convention, but & Socument
prepared by jurists, politicisns and economists with no immediate legal
consequences, the significance of the Algiers Declaration lies in the fact that it

reflects the “hopes and idesls of individuats *161-1 1t reads:

[A representative government is] a democratic
government representing all citizens without
distinction of racc, 21, belief or colour, and capable
of ensuring effective respect for the human rights
and fundamental freedoms of all 162

This definition states that a representative government is a democratic one, but gives
no guidance as (o when a government meets this condition. Must it be composed of
delegates directly elected by the people in 8 multi-party system, or caa it be the
product of a one-party system? In other words, in order lo 2e truly representative,
must & government be elecied periodically by the people and have one or more
effective opposition parties? It is nol clear what the framers meant when they used

the word "democracy” in the Algiers Declaration.



69

The provision further stipulates that in order to be representative, a government
must represent all of it citizens without distinction as 10 “race, sex, belisf or colour.”

end must ensure “human rights and fundementsl fresdoms ™

Even if & government does meet these conditions, there may still be instances of
oppression or discriminstion of & minority populstion. In such cases, the minority
would be left out of the mainstream political process. Bowever, Article 4 of the Algiers
Declaration makes an effort to protect minority rights where it states that "[nlone
shall be subjected, because of his national or cultural identity. to massacre, torture,
persecution, deportation, expulsion or living conditions such as may compromise the
identity or integrity of the people to which he belongs."163 Otherwise. Article 21
authorizes the impairment of “the territorisl integrity and political uaity of the
State ~164

Cassese is of the opinion that the Algiers Declaration authorizes minorities to exercise
their right to both internal and externsal self-determination. and that & claim for
interpal self-determinstion turns into a legitimate claim for externsl
self-determination when “the minority is systemstically oppressed by the central
power and the rights snd freedoms of its members are denisd "163 In other words,
“{tlhe bogey of territorial sovereignty must not be allowed to overshsdow the
suffering of peoples. 168 The point is that the “requisite oppression” must be present
before & claim can be made 167

An important question is whether people living in & society free of racial prejudice,
where remedies are available for the protection of minority rights, can ever make a
legitimate claim to & right to external seif-determination 163 Such o society may be
hard to find. It is submitted, however, that if & minority cannot achieve {reedom from
discrimination, oppression or numerical dominance within the confines of the
existing State (ie. through internal self-determination), then it should be entitled to

assert a clsim for external self-determinstion.
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Even poverty and suffering is generally accepted as giving rise to a claim of
self-determination. because these are ansthems to humap rights; the right to
self-determination -- either external or internal -- is often bound up with such
misery. 169 The right to external self-determination gains momentum “in the face of
perceived opl:ommion."170 It is submitted that in a muilti-racial State, even if the
government represents "the whole people belonging to the territory without
distinction s to race, creed or colour™171 o people may still be eatitied to turn & claim
for internal self-determination into & clsim for externsl self-determination if other
criteria, such as the presence of & common language, common culture and economic

viability are met although no discrimination may exist.

Self -Determination as a Continuing Right

Self-determinstion is not a right to be exercised once and for all. When the gquestion
is raised as to whether self-determination is & continuing right, one is immediately
faced with the fact that the struggle for human existence and the quest for justice
never end. In this context, self-determination must be an ongoing, and not just &
one-time exercise, in accordance with the ever-changing dictates of human society.
The world is full of the unlimited wants and insatisble demands of various groups of
people. The liberation struggle in Afghanistan, the problems of the Nagas in India
and of the Tibetans in Tibet ace but & few examples of attempts to fulfill such

nspirnl.ions.l-'Z

On a slightly different issue, there is & continuous struggle by developing countries
to echieve a fair distribution of the world's resources so as to enable them to gain
economic self-determination, for which they seek to implement the provisions of the
New Internstionsl Economic Order!’3 and establish Permanent Sovereignty Over

Natural Wealth and Resources 174 The purpose of economic self-determination is, as
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Asticle 55 of the United Naticnis Charter states, to “promote higher standards of living,

full employment and conditions of economic and social progress and development™173
for everybody in the world. The approach that should be tsken is that people should
slways retain the right to raise their voices continuously to protest injustice, or to
right wrongs done to their ancestors by the colonial powers through division aad
snnexstion. In the former case, people should be entitled to assert their coatinuous
opposition and resistance; in the latter, they should be permitted to repudiate treaties
entered into by their forebears by spplying the principle of rebus sic stantibus or

fundamental change of circumstances 176

Theo Boven states that:

[ilf s government fails in its duties and is not (or no
more) the rightful agent and defender of the rights
and interests of the people, such a government has
lost its legitimacy ...177

Article 21(3) of the Universal Declaration of Human Rights further establishes the
idea that people shall always be in 2 position to be the “basis of the authority of
government” 178 and that this authority “shail be expressed in periodic and genuine
elections which shall be by upiversal and equal suffrage and shall be held by secret
vote or by equivalent free voting 1::1:::::1!!111::."17‘3 Arguments have alswo been
proffered to show a close link between the continvity of the right to

seif-determination and general contract law theory. This has been well described by
Levin:

When 2 nation exercises its right to
self-determinstion, form(s] an independent state
voluntarily remains in a multinational state or
joins another multinstional state, its right to free
determination of its further internal political,
economic, social and cultural status passes to the
sphere of state law of the state to which the pation
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now belongs. But this holds good only as long &s the
conditions on which the nation became part of the
given sta.z are not violated by this state and as long
as the nation’s desire to stay within it remains in
force, and it is not compelled to do so by coercive
means. As soon ss one of these phenomena occurs,
the question sgain passes from the sphere of state
1aw into the sphere of international 1aw 180

This right to act in the best interests of the nation is inherent, and can be exercised
whenever necessary. This continuity of action is derived from nature itself where
every living being constantly undergoes changes designed to ensure its survival.
Naturally, human groups with different values and characteristics can form
slliances, while preserving the option of dissolving them if one or more of the

promises or conditions upon which it is based is broken.

Article 28 of the Algiers Declaration speaks of the same principle from the

perspective of human rights. It states:

Any people whose fundamental rights are seriously
disregarded has the right to enforce them,
especially by pelitical or trade union struggle and
even. in the last resort, by the use of force. 182

The Algiers Declarstion thus deciared that & people may always. through the use of
force if necessary, assert their fundamental rights, meaning the rights recognized
by general principles of lsw. whenever they are violated. The international
instrument that expressly recognizes this right as 2 continuing right is the Helsinki
Declaration. Principle VIII of the Helsinki Accord reads:

... a1l peoples atways have the right, in full freedom,
to determine, when and as they wish, their internal
and external political status, without external
interference, and 1o pursue as they wish their
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political.  economic. socia! and cultural
development.132

The sbove principle, by msaking use of the word "slways” and the phrase “when snd
as they wish,” has given the right to self-determination the characteristic of &
continuing right. Today this right, as described by the American delegate in the

Third Committee of the General Assembly in 1972, encompasses the following concept:

Freedom of cheice .. [is] indispensible to the
exercise of the right to self-determination. For this
freedom of choice to be meaningful, there must be
corresponding freedom of thought, comscience,
expression, movement and association.
Self-determination entsils jegitimate, lively dissent
and testing st the ballot box with frequent
rcgu!ari:y.ls?’

The recent crackdown by the Chinese Government on the student pro-deme :ratic
moverent in Tiznanmen Square, the massive exodus of East Germans to West
Germany, and the pro-democratic movements in many countries with totalitarian
governments further prove the truth of the American delegate’'s statement.
Self-determination will always be a continuing right indispensable to the very
survival of all human beings, whether the issue at stake is economic or territorial. It
is obvious that humanr rights are not issues to be dealt with once, and then ignored.

They must be continuslly observed in order to preserve the quality of human
existence.

Secession

Opne of the most controversial issues in the realm of self-determination in

contemporary international law is regarding when 8 people has the right to secede.
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The right of secession has been, to a great extent, recognized by the international

community in the case of colonized peoples. It is important, however, to clarify

whether such a right exists in a non-colonial situation.

The right to seif-determination has emerged as a powerful weapon against
involuntary associations forged by “conquest, forced annexation, subjugation,
dynastic union, and colonial t'.-xpmsimzt."184 However, the plea of “involuntary
association™ has not been the only justification for secession, since in many cases
associations were voluntary in the beginning but ceased to be so once differences

surfaced and assertions of the right to secede were made,

The birth of Bangladesh (formerly East Pakistan) is a good example. British Indis was
divided in 1947, on the basis of religion, into predominantly Moslem Pakistan and
predominantly Hindu India. However, while West Pakistan was populated by
Urdu-speaking Pakistanis, East Pakistan was made up of Bengali-speaking Bengalis.
Subsequently, when differences bejan to emerge, and human rights violations and
economic exploitation became widespread, the Bengalis asserted a clsim for
self-determination on grounds of linguistic difference and geographical separation.
Eventwslly, of course, they won for themseives the independent country of
Bangladesh.

1t is important 10 note that the legitimacy of secession seems to depend upon its
eventual success. I3 Otherwise, the larger, existing State will plesd maintainance of
territorial integrity. One may ask whether the people of a region even has a moral
right 1o secede. In Leviathan, Hobbes stated that no matter how oppressive s ruler
was, the people had no right to resist him. He based his argument on the notisn that
the people had “suthorized all his actions, and in bestowing the sovereign power,
made them their owa ~186 However, this view was disputed by Althusius who, on the
basis of “"the nsature of contract, of office and of mandate, the idea of popular
sovereignty, the Law of Nature and the Word of God. 187 argued that even though a
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“tyrant’ is & ruler upon Vhom the pecple msy be presumsd to have iegitimately
bestowed the power to rule, if he subsequently breaks his promises to them, they
have the right to treat him as s “public enemy” and to drive him avay.lss Then he
Went on o support secession on the grounds of (a) self-defence from imminent
danger, (b) protection of one’s provinces against tyranny, and (¢) the breach of any

of the provisions of the contract of union. 189

It is sometimes argued that the right 1o self-determination becomes more clear with a
demand for territorial seif-determination or s;::t:e:ssiom.l“"J especially when & people
lives under colonial domination and finally decide to form an independent State. Is
there any particular method or test by which a group may be viewed by the

international community as exercising a legitimate right of self-determination 719!

EKamanu's approach to this question is quite interesting. 1t is based upon the
Wilsoniap conception of seif-determination, whereby one must determine whether
the nation demanding Statehood will be able to perform its duties and obligations as a
State 192 This interpfeta.tion is somewhat dangerous since it could give rise to claims
of independent statehood from virtually every small ethnic group in Asia and Africa.
Although many of these would be economically visble on their own, several enjoy
the same rights and access to facilities as the ruling group in their State. Should they
claim independent Statehood, it could unjustifisbly threaten international peace and
security.lgs Kamanu rules out any secessionist movement on the ground that it might
challenge and weaken “the legitimacy of the multi-national [or multi-racial)
state “194 This Iatter approach, though, sacrifices the protection of minority rights
for maintenance of the statws quo.!9% It is submitted that an exception should be
made for nations that had independent Statehood once, but were subsequently
forcefully annexed by other States, as was the case with Hawaii and the Beltic Staies.

Such peoples did not choose, snd are therefore not responsible for, their present
political status. They should be viewed as having & very special status in the

international community, even though they are now part of other States. They should
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be regarded as “floating nations.”

Kamanu also argues that separalist demands can be assuaged through the “timely
accommeodation of ... dissident groups.’m6 He believes that the mere fact of cultural,
racial or linguistic distinctness is not enough, in and of itself, 1o support a claim of
separate Statehood, but that such 2 claim must be based on “definite and substantial

gricvances.“97

How do we kncw which demands are based upon such grievances? It is submitted that
the following may be regarded as "definite and substantial grievances” in support of

8 Ssecessionist claim:

1) denial of the right to physical existence:;

2) denial of racial equality:

3) economic exploitation:

4) forceful annexsation through threat and/or aggression;
5) annexation through unequal treaty.

The presence of one or more of the above circumstances justifies a claim to a right of
external self-determination, primarily in cases of subjugation by a foreign power. In
contemporary international relations, the political existence of a State or
government depends on how it treats its own people. This becomes clear by reading
Articles 1 and 2 of the Declaration on Granting of Independence together with Article
3 of the Declaration 198 Together, these Articles state that “[s]li peoples have the
right to self-determination=19% who are uader “alien subjugation, domination and
exploim.ion"m including “Trust and Non-Self-Governing Territories... which have
not yet sttained independence."20! Those territories must be permitted to "freely
determine their political status and freely pursue their economic, social and cultursi
development-202 By the phrase “freely determine their political status.”
international jaw guarantees the right of Statehood to peoples living under alien
subjugation and colonial domination, or in trust or non-self-governing territories.

On the other hand, the Declaration on Frich!y Relations imposes a duty upon the
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inlernational community. stating that :

Every State has the duty to refrain from any
forcible action which deprives peoples referredto...
of their rignt to self-determination and freedom
and independence. In their sctions against aad
resistance to such forcible action in pursuit of the
exercise of their right to self-determination, such
peoples are entitled to seek and to receive support
in accordance with the purposes and principles of
the Charter of the United Nations 203

The above Declaration thus legitimizes the struggle for self-determination for
peaples who are under alien subjugation. It also provides them with the right to seek
and receive support from other States. Article 29 of the Algiers Declaration reinforces
this concept by stating that “[lliberation movements shall have sccess (o
international organizations and their combatants are entitled to the protection of the
humanpitarian law of war.“zo“ The relevant point is that any secessionist movement
must be carefully examined before any support is rendered. Reckless support of
secessionist movements would dangerously threaten international peace and
security. Once a secessionist movement has been determined to be legitimate,

however, it behooves the international community to accord it full recognition and

support.

Conclusion

"Rights are claims that have achieved a speciat kind of endorsement or success: legal
rights by & legal system; human rights by a widespread sentiment or an internations!
order 203 Todsy the right to self-determinstion has become the legsl framewvork for

bhuman existence, and overrides some of the mest important provisions of the United
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Nations Charter. This has been recognized by Mich!a Pomerance:

Within the UN., self-determination is viewed by the
majority as a kind of "supernorm.” & principle
which has been lifted from the realm of politics and
morality to the very pinnacle of legal rules.
According to this perspective, even the linchpin of
the UN. Charter, the principle prohibiting the
threat or use of force in international r<lations (art
2. para 4), may be overridden in the name of the
more sacred “right of self-determination 206

Pomerance's assertion is supported by the fact that Article 20(2) of the African
Charter on Human and Peoples Rights states that “{clolonized or oppressed peoples
shall have the right to {ree themselves from the bonds of domination by resorting to
any means recognized by the international t:m:m:nunity."2'37 The phrase “resorting to
any means” implicitly refers to the struggle for independence by either "colopized”
or “oppressed peoples.” The presence of the word “or” is, prima facie, an indication
that colonized peoples are generally oppressed peoples as well. “Oppressed peoples”
may also refer to peoples oppressed by their own governaments. To free themselves
from cither condition, people have the right to resort to "any means recognized by

the international community,” even to armed resistance.

Although the United Nations Charter npeither defines seif-determination nor
addresses its legal status, a carcfuf reading of that document suggests that it regards
self-determination as & right. For exampie, Articles 1(2) and 55 speak of the
development of friendly relations on the basis of equality and of rights of
self-determination. Through Article 56, 2 “pledge” has been made by the "member”
states to take joint and separate actions for the purpeses set forth in Article S55. This
pledge of action demonstrates that an internationa! gbligation hes been accepted in
respect of “equal rights and seif-determination of pc:oplv:s."m8 Today, the concept of

self-detsrmination has come to inciude the right of & group to permanent
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soversigaty over natural resources.zog since such sovereigaty isa “basic constituent
of the right o self-determinstion."210 The right to self-determination is thus a
coniinuous struggle for the betterment of the human condition and may arise in
different forms at different times. As Marie put it. “[slelf-determinsation cannot

simply be conceived as a right exercised once and for all at a given poipt in

history..~211

Is there any difference between human rights, peoples’ rights and minority rights?
Human and peoples’ rights are basically the same thing. They are possessed by the
members of both majority and minority groups in a country. Minority rights are
expressly accorded by Article 27 of the Internationat Covenant on Civil and Political
Rights to any particular “ethnic, religious or lin:nguist.ic"212 minority. Can these
people opt for external self-determination if their call for internal
self-determination goes unheeded? This question was. to a certain extent. answered

by Browalie when he stated that

[tihe issues of self-determination, the trestment of
minorities and the status of indigenous populations
are the same and the segregation of topics is an
impedimeant to fruitful work 213

Brownlic disdains the granting of special treatment 1o minorities or indigenous
peoples when questions of self-determination arise. In his view, people are people,
whether they form 8 majority or a minority, 2 new population or an indigenous
group. This leads to the interpretation that Article 27 of the Covenant on Civil and
Political Rights is redundant for the purpose of the determination of “self.” Brownlie
finds the treatment of minorities and the status of indigenous peoples to be an
integral part of the issue of self-determination. Self-determination can sometimes be
sought by 2 majority group, if that group is being dominated by a more powerful
minority group, as is the case in South Africs. On the other hand, Brownlic's test

could permit new immigrants to a country to claim minority status, and wvith ita right
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o self-determination for the purpose of maintaining and preserving their culture,
identity, and political and economic rights. Where do we draw the line? The ansver

may de found in Article 23 of the Covenant op Civil and Political Rights, which states:

Every citizen shall have the right and the
opportunity...

(2) To take part in the conduct of public affairs,
directly or through freely chosen representatives;

(b) To vote and to be elected at genuine periodic
elections which shall be by universal and equal
suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the
electors;

(c) To have access, on geaeral terms of equality, to
public service in his counu'y.zu

In addition to the human rights recognized by Article 27 of the Covenant on Civil and
Political Rights, minorities are guaranteed rights as citizens of the State by Article 25.
However, paragraph (a) of Article 25 may actually act as an impediment to minorities
in their quest for recogaition of their rights, rather than securing their distinct
identity in the society. The problem grises because of the right “[tlo take part in the
conduct of public affairs. 215 As James Crawford has noted,

[wlhere the group is & small minority within the
State, the right to participate in public affairs on
this basis is likely to be a recipe for assimiiation,
for the extinction of the group as & community,
irrespective of its wishes 216

Whether this is an exsggeration will depend on the group and on the context. For
example, Palestinians are scattered in small groups throughout the Arab States, often

enjoying the protection of these States as citizens. Even though they are treated as
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citizens and carry pascports of those Statec, they retain their identity as Palestinians.

A similar arrangement has been made with some of the indigenous groups of Canada,
e.g.. the Iroquois Confederacy. The point is that if & State permits its minorities to
maiatain their own distinct identity and heritage, snd if they have the will to do so,
assimilation need not take place. When the rights necessary for the maintainance of
their identity are cenied and reckless violstions of their rights are sponsored by the
State, a grov ad for resistance arises that can uitimsately lead to a claim for secession.
A claim for secession will be legitimate once all efforts at accommodation have failed
and it has become clear that there is no hope of the dominant and seceding groups
ever living together in peace. 217 This situation will be discussed in greater detail in
Chapter I11.

It should be noted that the right to external self-deermination sometimes appears to
be operative only in cases of inter-racial, and not istea-racial, domination 213 The
Biafran War serves as an example of this21? This conclusion is controversial
becsuse, in the Biafran case, although the members of both the majority and the
seceding groups were black, they had different tribal a{filiations,

Another important aspect of self-determinstion is political cession, e.g., the will of 2
group of people to join other groups. such ss the desire of the people of West Bengal
10 join Bangladesh. Another example would be the desire of the people of Soviet
Azerbsijan to be united with Iranian Azerbaijan or of the Xurds of Turkey. Iran and
Iraq to become an independent natior. This has been recognized by the Neclaration
on Friendly Relations, which states:

The establishment of a sovereign and independent
State, the free associstion or integration with an
independent State or the emergence into any other
political status freely determined by & people
constitute modes of implementing the right of
seif-determination by that people.m
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Finally, the right to self-determinstion gives the power of choice to the people

whether o stay or to separste. This has emerged as an sbsolute right of the people,

one that may always be asserted against their owo State.

The next chapter deals with the reasons that can give rise to the right of
self-determination. What this chapter has esccomplished is to define
self-determination as a human right. This has been further clarified by setting out
the conditions under which & group may be considered a “people” justified in
exercising this right. The right to self-determination has been further established as
& peremptory norm of international law. It has also been established that denial of
the right to interpal self-determination leads logically to s legitimste claim for
external self-determination. This principle holds no matter how much time elapses
between the claims for internal and external self-determination, as the right to

self-determination is & continuing right, and not one to be exercised once and for all,

This also provides the justification for secession -- which 1s simply & case of external
self-determination -- provided the people seeking independence have a valid claim.
On the whole, then, thic chapter estsblishes seif-determinstion as a basic human

right and sets out the conditions under which that right may be exercised.
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these principles in the Declaration adopted in Res.
2625 (XXV). the principles themselves constitute
contemporary international law [and] are rules of



97

jus cogens.

Espiell, SELF-DETERMINATION AND JUS COGENS, in CASSESE (ed), UN
LAW /Fundamental Rights: Two Topics in International Law 169 (1979).

129. Ghozali, Violations of Human Rights, supra, note 78.

130. Gross. The Right of Seif-Determination in International Law, in Kilson (ed.), New
States in the Modern World 137 (1975). Also see Emerson. Self-Determination, 65
A JLL. 460-461 (1971).

131. Gross, id.. at 141-142.

132. GROSS, THE RIGHT TO SELT-DETERMINATION IN INTERNATIONAL LAV, in GROSS, I
ESSAYS ON INTERNATIONAL LAW AND ORGANIZATION 273-274 (1984).

133. Declaration on the Granting of Independence, supra, note 9.
134.]d.
133. The Breznev Doctrine was briefly described as follows:

1. A dispute within the Socislist “family” or
"commonwealth” of Eastern Europe must be
resolved within that grouping and not by or in the
United Nations.

2. A member of the family of Socialist states must
limit its sovereignty ts conform to the
requirements of the grouping.

3. The family of Socialist states may use force, even
military force, by way of collective seif-defense
against any attempt to divert a member of the
Socislist Commonwesith from orthodox conformity.

Franck, WHO KILLED ARTICLE 2(4)? OR: CHANGING NORMS GOVERNING THE USE OF
FORCE BY STATES. 64 A.J.1L. 832 (1970) [hereinafter cited asFranck, Who Killed Article
2(4)7]



98

136. The seventh annual message of President Monroce, delivered December 2. 1823,
stated, inter slia:

At the proposasl of the Russian Imperial
Government, made through the minister of the
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Introduction

In contemporary international relations, the violation of human rightsis & principal
reason why a people will clasim the right to self-determination. Another important
reason is the unsettied political status of s people living in & certain territory. Itis
submitted that one of the following circumstances will most often be found to

underlie a claim for self-determination:

8) genocide;

b) racial discrimination / forceful separation;

¢) denial of the preservation of separate identity: or
d) annexsation through unequal treaties.

Of these, genocide probably ranks as the most important. Genocide is human carnage
carried out with a view to destroying, in whole or in part, a group of people. Racial
discriminstion is the denial to a particular race of people the same rights and
privileges and the same access to public facilities and institutions as is enjoyed by the
rest of the populution. Racism has different faces: it may be overt or covert. Racial
discrimination and genocide are clasely related. Racial discrimination is often the

first step lowards the commission of genocide.

Genocide, however, can also take place within a racial group. It can be committed
along political and religious lines, as witnessed by the nineteenth-century genocide
of Armenians by the Turks or the twentisth-century genoi:ide of the Jows by Nazi
Germany.

Sometimes the dominant group in a State practises racial discrimination for the
avowed purpose of maintaining its racial or other purity. Often this can lead to
forceful separation of the oppressed group. One of the most extreme forms of racial
discrimination, and one which inciudes forceful separstion., is the system of
spartheid or separate development currently in place in South Africs. Although
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forceful separation and external seif-delermination schieve similar results. the
former involves the imposition of independence or separation by force, while the
latter involves & people’s voluntary stisinment of & separate and independent State
for the purpose of maintaining its separate identity. The attempted cession to
Swaziland of the South African "homeland™ of Kangwane is an example of forceful
separation.

A group’s claim to the right to self-determination can develop from a desire to
preserve, and denial by the State of the chance to preserve, its identity as a separate
and distinct unit, including the maintainance of its cultural heritage. The instinct
for cultural self-preservation is a powerful one. In Canada, for example, it has led
aboriginal peoples to demand self-government. Similar demands are being made in
every country where aboriginal peoples exist, in defiance of the assimilation policies

of the governments of many of those countries.

Apart from aboriginal peoples, linguistic minorities, such as the French-Canadians
in Quebec, are considering secession as 8 means of preserving cultural identity.
Efforts to maintain a separate identity can also take the form of attempts to retrieve 8
lost territory from which & group feels it derives its identity. The campaign of the

Palestinians to recover the West Bank is the best-known recent example of this.

Finally, a claim for seif-determination can be made by & people whase territory wss
forcefully annexed through the imposition of an unequal treaty. Unequal treaﬁes
are those concluded under conditions of economic or political aggression or coercion
by one party agsinst another, The source of unequal treaties is the continuous

struggle between nations for national security.

An absolute equality of capacity for rights among
international persons was established as a
fundamental postulate when the science was in a
primitive stage. The subsequent history of
internationsal relations shows & continuous struggle
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to impose iimitations upon that equalir.y.l

Usvally the more powerful State dictates the lerms of the annexation treaty to the
government of the weaker one (sometimes installed with the direct assistance of the
former). These treaties are usually one-sided. They lack the element of reciprocity (or
quid pro quo). giving all or most rights to the stropger party and placing the
obligations on the weaker 2 The peace treaties entered into by the great powers were
of this kind. "Treaties graating authority to intervene, giving guarantees of
independence, and providing for neutralization, in sddition to those relating to
consular jurisdiction and conventionsl tariffs, are & few of the most striking

examples .."3 As Buell pointed out:

There is a farge group of treaties which : imagine
may be called unequal. You have treaties granting
extraterritorial rights. of which the Chinese
treaties are an example. You have treaties in which
gresat states guarantee the independence of small
states without the small states undertaking any
reciprocal guarantee or obligation. You have great
states guarsnteeing the neutrality of small states,
such as the Belgian Treaty of 1839. You have ..
treaties imposed by victorious states at the end of a
decisive war, of which the most prominent example
is the Treaty of Versailles, which 1 think most of us
would call an vnequal treaty: and you have had... a
group of treaties negotiated by great states, I should
say under some form of pressure, imposing on small
states the obligation to allow the great state to
intervene under certain circumstances. I imagine
that the United States has negotiated as many of
these treaties as other powers, such as our treaty
with Cuba, our treaty with Haiti, our treaty with
Panama. You have also the treaty which the Italian
government has recently negotisted with Albania,
the terms of which are more difficult to interpret,
but which pevertheless do in effect give one state
rights and impose upon another state obligations
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which do not apply to the other mmy.4

A treaty is unequal because there is no voluntary copsensus ad jdem between the
parties. Most unequal treaties were entered into during the colonial period. Oncs

decolonization begap., their legitimacy came under closer scrutiny. There is now a
growing international consensus that the unegual treaties entered into during the
colonial period have no legal sta.::lcling5 and. ipso_facto. that the people of those

formerly-independent territories are entitled to question their legality.

This chapter will examine each of the four above-mentioned reasons for claims to
the right to self-determination. It will establish that if any group of people falls
victim to genocidal persecution. racial discrimination/forceful separation. denial of
the preservation of its separate identity or the annexation of its territory by meaas of

an unequal treaty. that group is entitied to exercise a right of self-determination.

Genocide

The massacre of one group by another is the oldest type of conflict known to
humankind. Among the earliest known examples of this are the great Assyrian
massacres in the seventh and eighth centuries B.C.5 and those carried out by Genghis
Khan and Timur Lenk” 1n modern times, the world has seen the Turkish massacre of
Armenians, six million Jews killed by the Nazis, three million Bengalis kilied by the
Pakistani Army, and the massacre of the Hug': by the Tutsi in Burundi. The deliberate
eXtermination of aboriginal peoples throughout the world is also well known.

The word "genocide” was coined by Raphael Lemkin in his book, Axis Rule ip
Occupied Furope: 8
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By ‘genocide’ we mean the destruction of a nation
or of an ethnic group. This new word ... is made
from the sncient Greek word genos (race, tribe)
and the Latin cide (killing), thus corresponding in
its formation to such words as tyrannicide,
homicide, infanaticide, etc ... [Glenocide does not
necessarily mean the immediate destruction of a
nalion, except when accompanied by mass killings
of all members of 2 nation. It is intended rather to
signify a coordinated plan of different actions
aiming at the destruction of essential foundations of
the life of national groups, with the aim of
snnihilating the groups themselves. The objectives
of such a plan would be disintegration of the
political and social institytions, of culture,
language, national feelings, religion, and the
economic existence of natiopal groups, aad the
destruction of the personal security, liberty, health,
dignity, and even the lives of the individuals
belonging to such groups.9

Genocide is directed against the national group as
an entity, and the actions involved are directed
against individuals, not in their individual capacity,
but as members of the national group.m

Sometimes a subtle distinction is drawn between holocaust and genocide. Under this
distinction, & holocaust is "the complete physical angihilation"!! of a group of
people. while genocide is any attempt to erase the identity of a collectivity through
the mass killing of its members, but without necessarily seeking to kill every last
member of the group. It is sometimes argued that one of the primary csuses of
genocide is the inter-racial friction resulting from the arbitrary and artificial
international boundaries inherited by modern developing countries from the
colonial period. 12
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It is surprising to note that the Nuremberg Tribunal did not use the word "genocide™
in its judgment, instead using Such terms as “mass murders and cruefles,” and
referring 10 a plan for the tolal extermination and expulsion of "whole native
populations"w for German “colonization. !4 The word was subsequenily used.
however, in the trials of Ulrich Greifelt and Gauleiter Arthur.15 On the other hand.
the Nuremberg Charter created special rules only “against a named group of men in
the service of a conquered “:m':n:qr.'16 Unfortunately, the massacre by a State of its
own citizens was merely condemned: it remained in the realm of the domestic affairs

of States.17

The crime of genocide received formal international attention for the first time in

General Assembly Resolution 96(1) of 1946, which reads:

Genocide is a denial of the right of existence of
entire humen groups, as homicide is the denial of
the right to life of individual human beings...

Many instances of such crimes of genocide have
occured when racial, religious, political and other
groups have been destroyed, entirely or in part.

The punishment of the crime of genocide is a
matter of international concern,

THE GENERAL ASSEMBLY, THEREFORE, AFFIRMS that
genocide is a crime under international law which
the civilized world condemns, and for the
commission of which principals and accomplices --
whether private individuals. public officials or
statesmen, and whether the crime is committed on
religious, racial, political or any other grounds --
are punishable.ls

At the end of 1947, the General Assembly, in pursuance of Resolution 180 (II),

declared genocide to be "an international crime'1% that entailed “international
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responsibility oa the part of the individuals and States."29 and instructed the
Economic and Social Council to proceed to develop a Convealica on Genocide 21
Finally, the United Nations Convention on the Prevention and Punishmesnt of the
Crime of Genocide? (the Genocide Convention) came up with an agreed definition of

genocide. Article I reads:

Ia the present Convention, genocide means any of
the following acts committed with intent to destroy,
in whole or in part, a national. ethnical, racial or
religious group, as such:

(a) Killing members of the group:

(b) Causing serious bodily or mental harm to
members of the group;

(c¢) Deliberately inflicting on the group conditions
of life calculated to bring about its physical
destruction in whole or in part;

(d) Imposing measures intended to prevent births
within the group:

(e) Forcibly transferring children of the group to
another group.23

It has been argued that the term “members of the group™ in sub-paragraphs (a) and
(b) means that genocide takes place the instant a single member of 2 group is
attacked, provided an intention to commit the crime of genocide was pﬂ:sem..24

Stefan Glaser states:

En ce qui concerne le génocide, il nous semble
certain que 'intention des auteurs aussi bien de la
Convention sur le génocide que du Projet de Code
était de reconnaitre ie génocide comme consommé
meme dans le cas ou I'zcte (neutre, etc.) a été
commis & l'égard d'un seul membre de I'un des
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groupes determinés, dans l'intention de le détruire
@en tout ou en paﬂ.io."n

Stefan Glaser is not the only one who is of this view. Yoram Dinstein subscribes to
the same idea 26 Arguments have been made that the Convention would not apply to
the murder of a single individual, but that such an act can best be described as
homicide, even if the individual is a member of one of the groups mentioned in the
Convention. 27 The important point is that the "mens rea of the culprit must be
directed against the life of more than one member of the group, even though the
result was limited to one casua.ll:y."z8 Stefan Glaser also grappled with the terms

“ethnicity,” "race” and “nation” for the purpose of the Convention:

En effet, ce que caracterise une nation, ce n'est pas
seulement une communauté politique de destin.
mais avant tout une communauté qui se caraclerise
par de liens ou des traits propres d'ordre historique
el culturel. Par contre, un lien “territorial” ou
"étatique” (avec I'Etat) ne nous semble pas essentiel.
La race sigaifie une categorie d’hommes qui se
distinguent par des signes caracteristiques
communs et constants, donc hereditaires. La notion
‘ethnique’ a une signification plus large. elle
designe un communauté d'hommes liés par les
méme us, ia méme langue et la méme race (du grec
elnos=peuple). 29

One writer associates the word "ethnic” with the physical characteristicsS° or skin
colour of an individual, giving the word a meaning broad enough to accommodate
various cultural traits3! The words "ethnical” and "raciai” mean the same thing to

some but carry different meanings for others.32

The people protected by the Genocide Convention are national, ethnic, racial and
religious groups. Political groups do not receive protection. This exclusion was

controversial, even though political groups were included in G.A. Res. 96(1) of 1946.33
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A pumber of arguments were put forward against the inclusion of political groups.
First, their composition is variable; as groupings they depend on the will of
individual members.34 Second. the inclusion of political groups in the Coavention
would allow the United Nalions o intervene in the interpal political coaflicts of
individual pations.33 Third. it would create problems for those governments wishing
o take action against internal subversive activists, who would likely resort to the
Convention in mponse.35 Fourth, the inclusion of political groups might prompt
gmu;;s such as former General Manuael Noriega's Panama Defence Force or former
Romanian dictator Nicolai Ceausescu's security forces to plead the protection of the
Convention 37 Finally, most political and other groups are already protected under

their particular national constitutions and other human rights instruments.33

Nevertheless. it has been argued that political groups deserve to be treated like
“religious groups"39 since both are guided by 2 "common ideal. 49 Asone writer has

stated,

[tilhe methods of persecution in genocide and
political mass qurder are not all that different ..
There were mnﬁy executions of families in the
Indonesian anticommunist massacres and in other
political mass murders, such as in Soviet Russia
under the Stalinist regime, in Democratic
Kampuchea under the Pol Pat regime, and in
Equatorial Guinea under Macias. And past political
affiliation can be as ineradicable a stigms, and as
irrevocable a2 warrant for murder, as racial or
ethnic origin 4

There are sitvations in which the ethnic and political elements coincide and it
becomes difficuit to separate one from the other 2 In the Bangladeshi crisis, for
instance, the conflict was political at first, but later turned ethnic. Under Amin's rule
in Uganda, even though large-scale political murders were carried out in order to

consolidate his political power. a number of ethnic groups were targets for
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extermination mainly because they were political rivals 43 In Iran, approximsately
seventy thousand political killings have taken place since the Islamic Revolutionary
Government came to pover.‘“ Moreover, the Baha'i minority in Iran is not only &
religious force but slso an important political force that has become s “hostage
group” of the regi.me.‘-" The exclusion of political parties from the Conventioa has
thus permitted governments to commil genocide agsinst such groups under the
pretext of executive action for public security %6 Thus, political groups should also

receive protection under the Convention.

Also nissing from the Convention is protection against cultural genocide, meaning
“efforts to destroy groups over time by altacking specific aspects of their culture, not
their physical existence 47 Cutture is as important to & group for its survival as life,
because atiacks on 8 group’s culture can result in the dissolution of its m:nity.“8 The
Nazis not only tried to exterminate the Jews physically, but also committed cultural
genocide by burning their libraries and destroying their places of vorship.‘g Acts
of culturzl genocide are directly connected to the intention to commit physical
genoc:idk:.50 Arguments were put forward, however, that cultural genocide is an
unvorkably vague term that could lead some States pot o ratify the Convention 3!
Therefore, instead of referring expressly to cultural genocide, the Convention has
incorporated into Article II(e) Iangusge that clearly refers to an aspect of cultural
genocide: “[florcibly transferring children ... to snother group.~2

Another mejor flaw of the Convention is that it makes intention an element of the
crime of genocide, something that is often very difficult to prove. Bowever, the term
"intention" is closely associated with the term “deliberately” in Article I1(¢) 33 There
have been many instances of governments accused of genocide denying the
allegations on the ground that there was no intention to carry out the act. For
example, vhen Paraguay was accused of genocide sgainst the Guayaki Indians in
1974, her Defence Minister plesded that the government had no intention to destroy
the Indians>¢ When Brazil was charged with committing genocide against the



119
Amazon Indians the Brazilian Permanent Representative to the United Nations
defended his government by saying that “there was lacking the special malice or
motivalion necessary to characterize the occurrence of genocide.“55 It has also been
argued that the American bombding of Hiroshima and Negasaki did not constitute
genocide because it was nol done with a view to annihilating the Japanese as a race,

and because the killing stopped as soon as the war ended 36

The words “as such” in the opening language of Article II of the Convention refer to
the motive behind the act, meaning having in mind the ultimate object of the crime.
The two elements of inient and motive are so closely connected in the case of
genocide that they have been jointly referred to as “intent-motive."37 Therefore, the
issue of intention may be successfully dealt with by referring to the use of the word
“deliberately” in Article 1I{(c) of the Convention. If it can be determined that acts
have been carried out with the intention of ultimately eliminating the targeted

group, then it may safely be said that those acts are genocidal.

Article I1(b) refers to “serious bodily ... harm.” meaning the crippling of members of
the group through torture, as coming within the definition of genocide:.58 Barabara

HarfT states in this context:

Vhenever 2 number of people are fatally tortured
as part of a country's policy of coercive control
over actual or poteatial opposition groups, then the
government practises genocide. Torture 1o
constitute a genocidal act. hes to be 2 more geﬁerai
policy aimed at the destruction of a target group.59

In order to come within the term “genocide.” then, there must be systematic torture
of members of an identifisble target group. What Harff has neglected to discuss,
however. is whether an unofficial State policy of torture and kiilings may be
considered genocide. This omission is particularly important because States are likely

to deny that the torturing of opposition groups is official policy. Unofficial policy
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refers to the use of paramilitary forces (or, in some cases, the armed forces of the
State acting in an unofficial capacity) to carry out torture on behalf of the ruling
party. In receat years, and mostly in developing countries (like Panama under
Noriega, Chile under Pinochet, Pakistan under Zia ul-Haq. El Salvador under Duarte,
Tibet under the Chinese occupation, South Africa under apartheid, and some other
African countries under various dictatorships). members of opposition political
parties have been, and still are, the victims of systematic but unofficial oppression --

including torture -- by the ruling party.

Article 1I(b) of the Genmocide Convention lists the infliction of “serious ... mental
harm” as an act that could constitute genocide. This probably means that the shock
must be so severe as to prevent the group from functioning properly. It has even
been interpreted as meaning that the harm must be so serious that it would destroy
the targeted group.60 The barm need not be of a permanent nature or cause
"immediate physical inim"y."‘f'1 As s result, brainwashing and the use of narcotics ere
arguably covered by the Convention 52 Such acts must, however, be done

"deliberately"53 and with & view to exterminating the group “in whole or in part."“

Article 11(d) speaks of measures that would stop the growth of 8 group by preventing
procreation. Forced sterilization and separation are the primary methods used to
carry out such & policy. The article is clear, though, that it does not apply to cases of
wilful acceptance of such trestment. However, an interesting question is raised by
China's policy of discouraging procreation ss & means of controlling overpopulstion.
In this scenario, the government is a part of the whole people and its policy is applied
to all Chinese Communist Party. It is arguable whether it would be considered an act

of genocide if it is not directed against & particular group.

The Convention is seriously flawed 2nd lacking in innovation. It has been stated that:

(tlhe whole Convention is based on the assumption
of virtuous Governments and criminal individuals,
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8 reversal of the truth.. In any event if this
assumption were correct. the criminal law of every
civilized State provides sufficiently against
individusl acts of the kind which are enumerated in
the Convention 83

Moreover, the act of genocide was proscribed by international law long before the

Convention came into force. The International Court of Justice stated:

The origins of the Convention show that it was the
intention of the United Nations to condemn and
punish geaocide as “a crime under international
Iaw” involving a denial of the right of existence of
entire human groups, a2 denisl which shocks the
conscience of mankind and results in great lusses to
humanity, and which is contrary to moral law and
to the spirit and sims of the United Nations
(Resolution 96(1) of the General Assembly,
December 1ith, 1946). The... consequence arising
from this conception is that the principles
underlying the Convention are principles which
are recognized by civilized nations as binding on
States, even  vwithout any conventional
ob!igax.im:l....66

Despite its flaws, the Genocide Convention reflects general agreement on some
serious issues. Its most important contribution was to clearly denote genocide as &
crime under international law both in peacetime and wartime 57 It also provided, for
the first time, for the creatiop of an internationsa! penal tribunal with jurisdiction
over the Contracting Parties 53 Unfortunately, no such tribunal has yet been
established 69 because of a lack of support from the great powers. Consequently, Pol
Pot, charged with the commission of genocide in Kampuches, is stitl at lnrgc.m and
the 195 army officers accused of killing three million people in Bangladesh never
faced trial “for serious crimes, which includeled] genocide, war crimes, crimes

agsinst humanity, breaches of Article 3 of the Geneva Conventions, murder, rape and
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arson.”’! despite the Bangladeshi Government's announcement ia April 1973 that it

intended to bring them to iust.ice.72

This section, then, establishes that the act of genocide is a “crime against humanity”
as set out in the United Nations Convention on the Prevention and Punishment of the
Crime of Genocide, While the Convention is a huge step in the right direction. there
is a significanl gap in its provisions that excludes political groups from protection.
Political groups are muﬁnely the object of acts that the Convention deems genocide,
yet these groups receive no protection. The right to life or existence is at the core of
human rights: all others flow from it. A person who is deprived of this right is
deprived of ali other rights. When an identifiable group of people is the victim of
torture and genocide, international law now authorizes that group to assert its right
to survival by claiming the right to seif-determination. This right should be extended
to political groups as well. It may be exercised either by overthrowing the ruling
government, by seceding from the State in question, or by creating a system of full

self-government.

Racial IFscrimination and Forceful Separation

Racial discrimination is often the first step towards the commission of the crime of
genocide, i.e., genocide may emsnate from the hatred of one race by another. In the
contemporary world order, disc;-iminstion on the basis of race, sge, sex, colour or
religion is strictly prohibited, and the princinle of non-discrimination has become "z
rule of customary international law. 73 In the Namibia_Advisory Opinion, the
International Court of Justice stated:

To establish .. and to enforce distinctions,
exclusions, restrictions, and limitations exclusively
on grouads of race, color, descent or national or
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ethnic origin which constitute a depial of
fundamental human rights is a flagrant violation of
the purposes and principles of the Charter.74

The Court also condemned. in the mwmﬁ genocide, slavery and

racial discrimination. It stated that States’ obligations with respect to humaa rights

derive, for example, in contemporary inlecnational
law, from the outlawing of acts of aggression, and
of genocide, as also from the principles and rules
concerning the basic rights of the human person,
including protection from slavery and racial
discrimination.”6

Besides slavery, the caste system (as it still exists in many parts of ladia among
orthodox Hindus) and apartheid (as it exists in South Africa) are the quintessence of
racism. Under the caste system, an individual's status is determined at birth by his
parents’ station in life. This high or low status is imposed for life and "especially the
‘untouchables’ or equivalents, are condemned in perpetuity to low position, potential,
and expectancy in relation to all values.””/ Even though the caste system has been
abolished t:unst.imt.iona.llsr78 and in various other instruments,79 it is so deeply
i.ngrainecl80 in Indian social life that it still plays a decisive role in who may be what
in Indian saociel.y.sl Kane has summed up the charscteristics of the Indian caste

system as follows:

(1) heredity (ie., in theory a man is assigned to a
particular caste by birth in that caste); (2)
endogamy and exogamy fie. restriction as to
marrying in the same caste and not marrying
certain relatives or other persons, though of the
same caste); (3} restrictions as to food (ie.. what
food and water may be taken or not taken and from
whom); (4) occupation (i.e.. members of most castes
follow certain occupsations and no others); (5)
gradation of castes, some being deemed to be so low
that they are untouchables 82
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The Hindu caste system is rooted in the concepts of Karma and Dharma 33 Kerma
teaches that the caste into which a person is bora depends upon his or her activities
in a previous life: the better one’s performance in this iife, the higher one’s caste in

the aext; 34 the worse one's performance this time around, the lower one's caste the

aext. 85

Apartheid is a system of racial discrimination under which & person’s status is
determined at birth exclusively on the basis of skin colour. It is also known in white
South Africa as “separate development,” or the Bantustan policy. Apartheid is "both a

policy and a way of life for whites as a single preferred tribe over blacks as an

inferior collection of tribes. 86

The history of separate development in South Africa dstes back to the beginning of
this century when the Land Act of 1913 defined a Bantu ares and prohibited blacks
from purchasing land outside it. This resulted in the creation of two South Africas,

one for blacks and one for whites.87

The creation of “homelands,” and the granting of homeland “citizenship,” [acilitated
the stripping of South African citizenship from blacks. This policy resulted in the
denationalizazion of 1.3 million members of the Xhose tribe when Transkei was

granted its "ix:niepe:ndence."88 A report published by the United Nations Economic and
Social Council states:

The homelands are an instrument of the manpower
policy which has accompanjed apartheid and
buttresses it in a number of different ways. They
provide a2 means of reducing the proportion of
Africans to whites within the White-controlled 87
percent of South Africa; at the same time their
existence is the basis for excluding Africans from
the acquisition and enjoyment of the rights which
ere enjoyed by Whites in those areas. Thus. the
official view that Africans sre to be regarded as
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temporary residents outside the homelands has
enabled the Government to suggest that restrictions
on basic rights are not imposed on grounds of race
but because African workers are foreigners who
are present as migrants in White areas 32

1n 1938, the white South African Government, under Prime Minister Verwoerd,
removed from Parliament those white Members who represented black
constituencies, in order to permit unopposed Parliamentary approval of the policy of
scparate homelands0 This policy was then execuied by the enactment of the
Promotion of Bantu Self-Government Act of 1959, which stated that "the Bantu peoples
of South Africa do not constitute & homogenous pt:t);:hle."91 This legisiation created
cight different national units, on the basis of language and colour: the Northern
Sotho, Southern Sotho, Swazi, Tsonga, Tswanz, Xhoss, Vend and Zulu 92 These vere all
declered “independent States™ by the South African government, although no other

nation has recogaized them as such.

The situation in South Africa is unique: institutionalized, State-sponsored racial
discrimination does pot exist anywhere else in the world. Apartheid has, however,

sometimes been compared with the Indian caste system. As Thompson has stated:

The primary ingredients of South African society
are a dominant white group and three subordinate
nonwvhite groups. Since the white group is wholly
endogamous by law and the nonwhite groups are
almost wholly endogamous by custom. we shall call
South Africa a caste society, and the Whites, the
Coloureds, the Asians, and the Africans the four
South African castes, even though not all the
ingredients of the classic Indian caste system are
present in South Africa

Racism is despicable because it denies people those rights to which they are entitled
by virtue of being human. It has therefore. been argued that “lilnternational
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prescriptions have developed a peremplory norm of non-discrimination which
embodies a wide range of impermissible grouads for differentiation "4 Article 2(1)

of the International Covenant on Civil and Political Rights reads:

Each State Party to the Present Covenant undertakes
to respect and to ensure to all individuals within its
territory and subject to its jurisdiction the rights
recognized in the preseat Covenant, without
distinction of any kind, such as race, colour, sex.
language, religion. political or other opinion,
national or social origin, property, birth or other
statys. 9

A similar provision is found in Article 2(2) of the Covenant on Economic, Social and
Cultural Rights. 3 It reads:

The States Parties to the present Coveanant
undertake to guarantee that the rights enunciated
in the present Covenant will be exercised without
discrimination of any kind as to race, colour, sex,
language, religion, political or other opinion,
national or social origin, property, birth or other
status.>7

However, the two most important Conventions dealing with discrimination are the
International Convention on the Elimination of All Forms of Racial Discrimination3®
(the Convention on Racial Discrimination) and the International Convention on the
Suppression and Punishment of the Crime of "1';;;1:.rl.l:ucid"99 {the Apartheid
Convention). The Convention on Racial Discrimination elevated the issue of racial
discrimination from one of solely national concern to one of internsational concern.

Article 1(1) states that “racial discrimination”

shall mean any distinction, exclusion, restriction or
preference based on race, colour, descent, or
national or ethnic origin which has the purpose or
effect of nullifying or impairing the recognition.
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enjoyment or exercise, on an equal footing, of
buman rights and fundamental freedoms in the
political, economic, social, cultural or aay other
field of public life 100

The use of the word “descent” has been interpreted as denoting the concept of
caste. 101 This reasserts the Convention's condemnation of the caste system.wz
Moreover, the Convention spoke of the creation of @ Committee on the Elimination of
Racial Discrimination, 103 which was to have dealt with those acts described in Article

S of the Convention. 104

The effect of the Convention has been three-dimensional 109 This is because the
Convention provides three avenues for the resolution of disputes concerning racial
discrimination: “(1) nation vs. nation; (2) citizen vs. nation; and (3) reports to the
General Assembly 105 These ace discussed in Articles 11(1), 14(1) aad (2), aad 9 of

the Convention, respectively.m7

The General Assembly expressly recognized, in the Apartheid Convention, that
apartheid or separate development constitutes 2 "crime against humanity,” 108 gince
it contains the “identifiable elements of both slavery and caste.~109 Apartheid
survives because of the assistance and express approval it receives from the State

apparatus 110

In many ways, the provisions of the Apartheid Convention resemble those of the
Genocide Convention. 11! For this resson, and becsuse the Convention on Racial
Discrimination already encompassed all types of discrimination covered by the
Apartheid Convention, it ﬁas been argued that the Apartheid Convention is
redundant 112 It has also been argued that it would be unwise to extend the broad
international criminal jurisdiction of the Apartheid Convention when the Genocide
Convention slready covers racial offences113 Nevertheless, Professor Reisman has

stressed the importance of the Apartheid Convention declaring apartheid to be a
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crime:

On the symbolic level, the characterization "crime”
should convey maximum deterrence. Hence it is no
surprise that the word “crime” is reserved for that
pattern of behavior which is considered either the
greatest challenge to elite objectives or most
deleterious to group life 114

The rule against racial discrimination has also found expression in many national

constitutions.115 This was recognized by Judge Tanaka in the South West Africa Case
(Second Phase)!16 when he stated:

The principle of equality before the law, however,
is stipulated in the list of human rights recognized
by the municipal system of virtually every State no
matter whether the form of goverament be
republican or monarchial and in spite of aay
differences in the degree of precision of the
relevant provisions. The principle has become an
integral part of the constitutions of most of the
civilized countries in the world 117

Why is apartheid so detestable? It is because i." makes racial classification the main
determining factor in the job, status, and financial and personal successa person can
aspire to in life. Apartheid has rolled back centuries of advancements in human
civilization, taking South African society back to the dark ages.“s It has createda
quasi-siave socicty. Its State-sponsored discrimination has resufted in the forceful
denationalization of millions of black South Africans. This process of
denationalization contravenes the law of nations. Mareover, since the right to
nationality is enshrined in various international documents!!® forceful

denationalization is contrary to basic humap right.s.lz{j

Sometimes a State effects a forceful separation by ceding terriiosy to another State
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against the will of the territory’s inhabitants. This is often done under the guise of

maintaining the “sanctity” or "purity” of the more pewerful group in the society.

What is the status of a treaty of cession between two States that lacks the consent of
the inhabitants of the territory ceded? Although States are generally free to enter
into treaties of their own choosing, in international law. if two States agree that
territory is to be ceded from one 1o the other, this must be done through the due
process of constitutional and international jaw 121 1p particular, such a cession must
not violate any peremptory norm with respect to basic human rights. If the transfer
denies the right to self-determination of the inhabitaats of the ceded territory, then
it is illegal under the law of nations. 22 This is because of the principle, often cited

in domestic law, nemo dat quod non habet. Since a people that possesses a right to

self-determination has, by definition, the right to determine its own political destiny,
the State cannot exercise this right. Therefore the State does not have the authority to
transfer territory to another State without the consent of the inhabitants. Examples
of this kind of unlawful treaty are the 1897 annexation treaty between the
US-installed President of Hawaii and the United States123 and South Africa’s
proposed cession of Kangwane to Swaziland in 1982.124 1ipewise, any treaty entered
into between South Africa and any of its Bantu homeland goveraments is ipso facto

void because of the forceful separation that created the bomelands. 125

The difference between the inhabitants of North American Indian reservations and
those of Bantu homelands is that only the former may come and go as they please and
may choose to lead a free life in any part of their State's society with equal access
under the law to all places therein. The treatment of blacks in South Africa , whick
denies non-whites this right, is therefore not only morally reprehensible, but
contrary to the law of nations. Racial discrimination is the pegation of equality, and
freedom from discrimination is rooted in the right to self-determination and human

dignity.
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Denial of the Right to Preserve a Separate Identity

One of the most important attributes of any group of peaple is their heritage or
ideptity. In Canada, which is 2 multicultural society, and even in the United States,
which is considered a "melting pot.” people still identify themselves gs French-.
Chinese-, Italian-, Indian- or Spanish-Americans or Canadians even after several
geaerations of life in North America. Fach transplanted community has its own
distinct set of values. It has been argued that an individual's connection to his or her
identity or heritage has two facets: the shared expectations of the society and the
group's or individual's ties with its/his/her past history, or roots. 126 According to

Rose and Rose, 127 such ethnic ties most often have a "positive orientation”:

It involves not only a recognition that decause of
one's ancestry one is 3 member of a racial or
religious group, and a recognition that the majority
group defines one as belonging to that racial or
religious group; it also involves a positive desire to
identify oneself as a member of a group and a
feeling of pleasure when one does s0.128

This feeling of belonging can be found among ethnic groups with a common boad of
traditions such as language or religion, quite apart from commonality of ancestry or
ethnic corigin.l29 Article 27 of the Covenant on Civil and Political Rightsl30 ensures
minority or ethnic groups the right to maintain their separate identities by

prohibiting the “forced assimilation™131 of minority grmzps.132

The right of a group 10 maintain a separate ideril.ity 2lso found expression in Article

5(1)(c) of the 1960 Convention Against Discrimination in Education, which reads:

It is essential to recognize the right of members of
national minorities to carry on their own
educational activities, including the maintenance of
schoois.}33
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Today, countries like Canada and the United States recogaize the right of ethnic
minorities to maintain their own schools subject o the standards set by the States.
This right was the source of the central dispute in the Minority Schools in Albania
Case of 1935.134 In 1921, Albania had issued the Declaration Comcerning the

Protection of Minorities in Albania, of which Article 6 stated:

Albanian nationals who belong to racial, religious
or linguistic minorities will enjoy the same
treatment and security in law and in fact as other
Albanian nationals. In particular they shall have
an equal right to maintain, manage and control at
their own expense or to establish in the future,
charitable, religious and social institutions, schools
and other educational establishments, with the
right to use their own language and to exercise
their religion freely therein 135

In 1933, Albanis amended her constitution to give the State coatrol over the
educational system and banned the operation of all private schools.136 The
Permanent Court of International Justice held that minorities could not be deprived
of their institutions, the existence of which was one of the conditions of true
equality.!37 and that these institutions constituted part of what was for an cthnic

group “the true essence of its being asa minority."l33 The Court wenton to say that:

{tlhe abolition of these institutions, which alone
can satisfy the special requirements of the
minority groups, end their replacement by
goverament institutions, would destroy this
equality of treatment, for its effect wouid be to
deprive the minority of the institutions appropriate
{0 its needs, whereas the majority would continue to
have them supplied in the institutions created by
the State 139
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The judgment in the Minority Schools in Albania case was a landmark decision with
far-reaching international repercussions. Through the application of judicial
craftsmanship, the Court was able to recognize the right to minority institutions as a
collective right necessary for the preservation of a group's separate identity. This
right bas since been recognized in both the Universal Deciaratior of Human
Rights“o and the Algiers Declaration 14! The first paragraph of the preamble to the
Universal Declaration speaks of the "recogaition of the inherent dignity and of the
equal and inalienable rights of all members of the human family "142 Article 26(3)
speaks of parents having "a prior right to choose the kind of education that shall be
given to their children 143 This article also implicitly recognizes the right of
minority groups to maintain their cultural heritage. Article 2 of the Algiers
Declaration states that “lelvery citizen has the right to respect of its national and
cultural identity 144

What happens if a government fails 1o respect this right, especially a provincial or
state government in a federal State? For example, what if Québec does not allow
commercial speech in hngua;es other than Prenqh. despite ‘the Supreme Court of
Canada’s decision declaring Bill 101 ultra vires 210 Section 33(1)146 of the Canadian
Charter of Rights and Freedoms -- also known as the “notwithstanding” clause --
empowers both the Canadian Parliament and the provincial legislatures o override
most of the Charter's rights and freedoms -- the fundamental, legal and equality
rights (Section 2 and sections 7 to 13). The democratic. mobility and minority
language rights may not be overridden. Can the plea be made that Québec was forced
to resort to the "notwithstanding™ clause in order to protect her unique cuftural
heritage within the Canadian Confederation? Would the acceptance of such an
argument not seriously undermine Section 15 of the Canadian Charter. and thus
violate the sanctity of the Canadian Coastitution and the norms of international law?
The results of this opting-out provision are already being felt in the country.
Certainly when authority is given to a Parliament or provincial legislature to

override constitutionally-guaranteed fuadamental rights, this weakens the
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Confederation and could even lead to its break-up. If the Québec government can
successfully establish that the right to the preservation of Québec’s separate identity
is being flagrantly denied. then it will have compiled a valid case for
self-determination. Otherwise, the Province's use of the "notwithstanding” clause

weakens the structure of Canada.

Annexation through Unequat Treaties

One of the most contentious issues in contemporary international law is the unequat
treaty doctrine, which is rooted in the juridical equality of States. The question it
raises is this: if States are equal in international law, how can they enter into
vnequal treaties?!47 The answer lies in the fact that legal and political equality are
tvo very different things 148 At the same time. as Vattel argued, "[a] dwarf is as much
a man as a giant is; a small Republic is no fess a sovereign State than the most
powerful Kingdom."“g Sometimes this equality is expressed in the form of
affirmative action. ie. by giving preferential treatment to less developed countries
in international treaties, as was done, for example, in the 1982 United Nations
Convention on the Law of the Sea 130 That is why, with the development of the law of
pations, “the notion of formal equality has been modified to & degree.. [--] an
exception to the principle of equality and non-discrimination .."131 This gulf
between the legal and political equality of States has given rise to the concept of
unequsl treaties.

One of the main elements of an unequal treaty is that the consent of the weaker State
is merely formal 132 In most cases such treaties are drafted by the stronger State or
the State victorious in war.133 It is sometimes contended that most unequal treaties
were entered into during the period of colonization, the colonial relationship of
dominance and subservience giving the colonial powers the necessary leversge to

conclude such trestics. In the case of formerly colonized Asian snd African States,



the resultl has been that

[oln  becoming independent, these States
increasingly rely on the argument that "unequal”
or "inequitable” Lreaties thus extracted, and Lrealies
imposed by duress, are invalid ab jipitio.
Accordingly, they declare that it is the right of the
State which was obliged to eater into such treaties
Lo terminate them by denunciation 134

“Unequal treaties are not pature’s remedies; they are more productive of abuses than
of advmtages."155 They usurp the freedom and sovereigaty of the exploited people.
placing them in a form of bondage. Teday. there is a legitimate demand for the
invalidation of unequal treaties entered into decades and even centuries ago. This
hes fostered claims to the right to self-determination. Newly decolonized States, in
order to rid themselves of their inherited burdens, 156 nave applied the principle of
rebus sic stantibus. By pleading this doctrine, “a state may lawfully rescind a valid
treaty if there has taken place such a change of circumstances that, in its opinion.
the fulfillment of the treaty would affect its wvital interests *157 Lauterpacht,

commenting on Spinoza's concept of the doctrine, noted that a treaty

lasts so long as the cause which produced it. When
this inducement disappears, there is a perfect right,
vested in either contracting party, to disengage
itself from the obligation. For in the state of nature
it is clearly understood by both parties from the
very beginning that fear of 2 threatened injury or
hope of gain are the bases, and the sole bases, of
contractual relations. In addition -- and here we
have what sppears to be perhaps the first modern
formulation of the clausuls rebus sic stantibus in
international law — “No one makes a contract for
the future except on the hypothesis of certain
preceding circumstances, But when these change,
the reason underlying the whole position also
changes: sccordingly every contracting party -
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retains the right to consult its owa interests.”

Curiously enough he [Spinoza] found it advisable --
quite unncessarily from the point of view of the
formal requiremects of his method -- to prove the
compatibility of this principle with ethical and
religious considerations. In the Political Treatise he
appeals to reason and religion in support of the
assertion that the obligation to keep promises is not
an absolute one. Thus, he says, faith need not be
kept with a thief who has entrusted stolen property
to another's cust.ody.153

However, the concept of unequal treaties is nothing new in international law. and is
found in the writings of Grotius 139 Vattell60 and Pufendors 161 Generally, the
provisions of any treaty must be carried out in good faith (pacts sunt servanda).

However, this is not the case with an unequal t.neaxy.mz

Professor Verdross, of the University of Vienne, argued that treaties that are contra
bonos mores are void because they "restrict the liberty of one contracting party in
A0 eXcessive or unworthy manner or ... endanger its most important righr.s."163 One
of the most striking examples of a treaty contra bonos mores is the Annexation Treaty
of Hawaii of 1897.164 Another example is the "17-Point Agreement for the Pesceful
Liberation of Tibet™ forced upon an independent Tibetan Government by Chins after
eighty thousand Lroops stormed into the country in 1949-50.167

What vsually follows annexation is 8 systematic program of populstion transfer from
the dominant State, logether with a campsaign to undermine the native culture and
society, in order to discourage any possible resistance. These were the tactics used by
Germany when she occupied and annexed Alsace-Lorraine 166 The gpplicable rules

in this context were formuiated by the International Commission of Jurists:

Insofar as there existed only doubt about it in the period
preceding World War II, the Charter of the United Nations
in 1945 unambiguously rejected the “right to conquest.” It
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was on the basis of this purported right that colonial
powers throughout history invaded other territories and
settled part of their own population in them With the
right 10 conquest, the right (o create settiements has also
disappeared. and what is left is the bare right of
temporary military occupation where necessary in
lawful self-defense. This does pot include & right to
establish settlements of a permanent character 167

Obviously. forceful annexation and population transfer give rise to a legitimate claim
of self-determination on the part of the inhabitants of the anpexed territory.
International law now impases a duty on third States not Lo give military assistance to

an occupying force. The Declaration on Friendly Relations provides:

Every State has the duty to refrain from any
forcible action which deprives peoples ... of their

right to self-determination and freedom and
ix:del:«-.-mic:nce.168

Conclusion

Thus far, the crucial elements that give rise to a valid claim to the right to
self-determination have been discussed. Of these, genocide and racial discrimination
are regarded as crimes against humanity, and the forceful annexation and the denial

of the preservation of separate identity can be described as crimes against peace.

When a group of people with a distinct identity claims the right of external
self-determination and opts for secession, it often leads to civil war with the central
power. International law neither supports civil wars nor discourages them. That is
why it has been said that international law “may be said 1o permit them, 169 byt

sirictly prohibits external interference in deciding their outcome 170 Unfortunately,
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those who merely ask for their fair share of their nation’s wealth often become the
vicims of State-sponsored terrorist attacks resulting in mass murder and

genocidc.”l

Genocide is never an accidental event, for by definition it is a premeditated “political
decision.*172 In a genocidal society, such as South Africa, lives are taken away
arbitrarily either directly by, or with the assistance or acquiescence of. the State.
The victims are usually political dissidents 173 Target groups are usvally victims of
the frustation and anger of the dominaat group(s).)74 Sometimes economic gains by
a minority are responsible for ethnic pers:ecm.ion.l75 This was true in the case of
the Turkish genocide against the Armenians, 176 and in the case of the Holocaust. In

both these cases, the right to maintain a separate identity was denied.

The near-unanimous international disapproval of Iraq's annexation of Euwait and
widespread support for the right of the Kuwaiti people to self-determination is strong
evidence that the presence of aggression and forceful annexation alone is sufficient

to trigger the right to seif-determination.

Finally, the issue of how a State treats its own citizens is no longer an internal matter.
When "a people” is denied the right to life or to racial equality, or is deprived of its
political rights, then & legitimate claim to the right to self-determination arises. This
is also true of “a people” that is forcefully separsated from a State because of race. or
whose territory is forcefully annexed either without their consent or as a result of
war. The international community has an obligation to assist those peoples who
aliempt to free themselves from genocidal persecution, racial discriminstion, forced
assimilation, or exploitative relstions under an unequal tresty. if the right to

self-determination is to be anything more than a theoretical abstraction.
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CHAPTER IV
Self-Deterination and the Right of Resistance
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Introduction

The term “seif-determination™ is closely related to the term “resistance”:
scif-determination is a2 right and resistance is 2 corresponding remedy. The
relationship between the terms can be traced to twvo concepts: (1) the people are the
sovereign source of all power, and (2) when the peoples’ sovercignaty is doaicd, they
may resort to resistance to stop any injustices perpetrated against them, It was in the
wake of the events of the Second World War that resistance gained wide recogaition
as an appropriate response to gross violations of human rights, particularly genocide

and the denial of the right to self-determination. ]

R-esista.n ce occurs when laws conflict with human morals or conscience. Ethics plays
an important rofe here. It is sometimes argued that an individual is under no
obligation to obey a law that is contrary to a common standard of ethics. The fact that
immorality can be a crime in and of itself found expression in the case of Shaw v.

Director of Public Prosecutions? where the Court quoted from lLord Mansfield's

judgment of 1774:

Whatever is contrary, bonos mores et decorum, the
principles of our law prohibit and the King's Court.
as the general censor and guardian of the public
menners is bound to restrain and punish.3

Morality, one of the most influential factors in the creation of law, depends upon the
sityation. There are certain situations in which an individual claims that, even
though an act he or she has committed is against the law, it should not be considered
illegal when the surrounding circumstances are taken into account$ Examples
include the use of sit-ins or freedom rides to protest laws that perpetuate racial
segregation, 3 or a doctor performing an illegal abortion in order to save the life of

the mm.tu:r.6
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At the same time. it is dangerous to leave decisions as to what is right and wrong
eatirely up to individual citizens. Wasserstrom struck the following balance. "It is
surely not inconsistent to assert both that indiscriminate disobedience is indefensible

and that discriminate disobedience is morally right and proper condu .’

Resistance can be violent or non-violent and can take the shape of civil disobedience.
terrorism, armed struggle or insurgency. Bard E. O'Neil has classified insurgercies
iato six types: "secessionist. revolutionary. restorational. reactionary. conservative ...
and reformist8 He cites the Eritrean civil war as an example of a secessionist
insurgency. Struggles to impose new ideologies that would effect radical societal
change {e.g.. Marxist revolutions or the pro-democratic revolution in China) are
classified as revolutionary. Insurgencies seeking to re-establish oligarchical regimes
are restorational. Those aimed at replacing ao erxisting regime with one based
predominantly upon religious values are reactionary. Insurgencies that cling to
existing political values are conservative. Those that struggle for more political.

social and economic power are classified as reformist.?

This chapter will explore the various aspects of resistance as it relates to the right to
self-determination. It will differentiate between the two coacepts and establish the
basis for resistance in international law. Through an investigation of the historical
origins of resistance, the chapter will make it cleas that the very nature of the social
contract as the basis of goverament provides for resistance in the event of the
contravention of that contract. The various stages of resistance will then be
discussed. from civil disobedience to actual armed insurgency. The chapter will
conclude with an examination of the responsibilities of those engaged in resistance
movements. both towards their nation and towards the international community. and
of the legal constraints on the use of force by resistance movements. What this
chapter will establish. then. is the causal link between self-determination and
resistance, and the ways in which resistance movements work towards

self-determination. Finally. it will establish the circumstances under which
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resistance in its various forms js justifiable under iniernational law.

Resistance: Past and Present Approach

In the fourth century B.C., Aristotle attempted to develop a theory of resistance and
revolution. However, his vague formulation “leaves one without moral guidance
through the maze of conflicting loyalties and preferences that necessarily arise
during civil strife "10 By the fifth century A.D. two theories of resistance had
emerged: one upheld the divine rights of Kings as God's representatives and
therefore denied any right to resistance; the other led to the sixteenth century

“monarchomachs. 1! who basically denied the existeace of any divine right to rule.

The seventeenth century saw the birth of a new conception of responsibility for
tyranny: individual kings shouid no longer be considered responsible for the ills of
society, rather, the very institution of society itself should accept the blame 12 A
movement was underway to limit the authority of individual moparchs through
constitutional devices that would make goveraments responsible for any arbitrary
actions they might take 13 On the other hand, the idea that the “tyrant” was the
system itself, and not the individual despot, paved the way fora mdxcal reformation of

the system, one that recognized the need for resistance and vitimately gave rise to

various forms of revolution 14

In the religious arena, both St. Augustine and St. Thomas Aquinas played key roles in
shaping the theory of the just and uvajust exercise of auvthority. According to
Aquinas, unjust laws could be divided into two groups -- those that were contrary to
the human good and those that were contrary to the divine good.15 He beiieved that
people were morally justified in resisting only the former. The teachings of Aquinas

ultimately formed the basis of the Catholic Church's policy of encouraging resistance.
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As Pope Pius X1 said in his Encvclica Firmissimam constantiam (1937), by violating

justice and truth authorities weakened the very basis of their powe::'.16 The acts of
citizens Lo overthrow Lheir rulers in order to remedy their grievances were surely no

more reprehensible than the acts of rulers who abused their power 17

St. Augustine looked at peoples’ resistance with skeplicism and regarded the
sufferings and punishments imposed upon people by their rulers not as “punishment
of crime” but as a “test of virtue." 1% He set 2 somewhat passive political example for
Christians, teaching that respect for authority should be maintained under any and
al! circumstances, even at the cost of one’s life. To him, life after death was more

important than one's earthly existen ce 19

From the thirteenth ceatury onward, European political and ideological thinking
started o change. This resulted in a number of uprisings against tyrants, finally

leading to the formulation of different theories of social contract by Hobbes, Locke

and Rovsseau .20

Hobbes based his theory of resistance on notions of duty and obligation. According to
him, any political resistance that involved the taking of human life violated the law~
of nature. Any group of people whe wanted to live together in a society had no
alternative but to make killing 2 crime. However. until a government had been
established by social contract there was no moral duty to refrain from killing. since
people had no duty whatsoever towards one another. To Hobbes, killing was wrong
only when it violated an agreement not to kitl 2l Moreover, for Hobbes, State laws
could never be uniust..22 The only time that resort o resistance was permissible, in
Hobbes's view. was when a person’s survival was at stake_ the very purpose of the
social contract being _sg_:lf-preserva.tion.zs" The only other situation in which he
regarded resistance as;ust.iﬁed was when obeyingTStax.e faws would result in grave
disobedience of God 24
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Locke saw things in a somewhat different light. He argued that when a ruler became
a tyrant, he forfeited his authority o rule and could be resisted. Such resistance was
subject to limitations, without which the existence of any government would be
imposible.25 Locke justified resistance only as a last resort, i.e. afler all reasonable
au.emptﬁ to achieve justice had been made through an “"Appeal to the Law 26 He held
that there must be evidence of widespread tyranny and ahuse of power for an
unreasonably long period of lime after a protest has been lodged, since this revealed
that the tyrant intended to cause suffering among the people. If this condition was
not met, any person who atlempted to overthrow the government would be guilty of

the greatest crime 27

Locke also sought to differentiate a just revolution from a criminal rebellion. He left
the power 1o decide which was which to the discretion of the people. Otherwise, he
said, the issue would be decided through an armed struggle in which God would

determine who was right..23 Here Locke was clearly speaking of popular resistance:

Must men alone be debarred the common privilege
of opposing force with force, which Nature allows
so freely to all other creatures for their
preservaiian from injury? | answer: Self-defence is
a part of the !=w of Nature: nor cen it be denied the
community, even against the king himself .
Wherefore, if the king shall shew an hatred, not
only o some particular persons, but sets himself
sgsinst the body of the commonwealth, whereof he
is the head, and shali, with intolerable ill usage,
cruelly tyranaize over the whole, or a considerable
part of the people: in this case the people have a

right to resist and defend themselves from

injury...29

Locke supported resistance in the form of self-defence against oppression, but

regarded it as a part of the law of nature only when tyranny was directed 2against the
whole people or & considerable part thereof.
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Rousseau. on the other hand, based his theory on the “general will" of the people
While Locke believed that 2 monarch could be a sovereign source of power as long as
he or she did not oppress the people, Rousseau’s concept of the general will dismissed
the idea of a monarch as the sovereign source of power and held that sovereignty
resided with the people at all times. This was the famous priaciple upon which the

French Revolution was based.

The first legal document to recognize the right of resistance was the Act of Secession
of the Netherlands from Spain in 1581. This document stated that citizens were “duty
dound” to defend the lives and liberty of the people. and of their children, with their
blood and with their goods, if the ruler ever became a tyrant.3° This right

subssquently appeared in the Virginia Bill of Rights of 1776. Section 3 of the Bill
stated:

When any government shall be found inadequate
of contrary to these purposes, a majority of the
community hath an indubitable, inalienable, and
indefeasible right to reform, alter. or abolish it. in
such manner as shall be judged most conducive to
the public weal 31

The section was referring to the promotion of the "common benefit. protection, and
security of the people, nation, or con‘ummit:}ir"?"2 by the government. One finds the
importance of this concept of the popular will echoed in the writings of Thomas

Jefferson:

I hold it, that 2 little rebellion, now and then, is 2
good thing, and as pecessary in the political world
as storms in the physical. Unsuccessful rebellions,
indeed, generally establish the encroachments on
the rights of the people, which have produced
them. An observation of this truth should render
honest republican governers so mild in their
punishment of rebellions. as not o discourage
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them too much. It is a medicine pecessary for the
sound health of goveranment.??

Jefferson believed that rebetlion could never threaten the stability of the institution
of government, but rather that the possibility of rebellion would keep individual

governments from abusing their power.

The American Declaration of Independence went even further, recognizing the right
to rebel and to form 2 new government as an inherent right of the people. It stated
that "[glovernments are instituted among Men, deriving their just powers from the
consent of the governed. That whenever any Form of Government becomes
destructive ... it is the right of the people to alter or abolish it, and to institute new
Government .."34 Article 2 of the French Déclaration des Droit de I'Homme et du
Citoyen of August 26. 1789 procizimed the right as foilows:

Le but de tout association politique est la
conservation des droits naturels et imprescriptibles
de homme. Ces droits sont la liberté, le sureié, la
propriété, et la résistance 'a l'oppresion.35

This Declaration characterized the right to resist oppression as one of the four pillars

of "the rights of man,” the other three being liberty, security and property.

It was only after the Holocaust and other German atrocities of World War II that the
neglected right of resistance experienced a revival. Thus, one can find an implicit
recognition of this right in the preamble of the Freach Constitution of April 19, 1546
(rejected by referendum on 5 May 1946) and the Constitution of 27 October 104635
which simply reiterated the Déclaration des Droit de 'Homme et du Citoyen of 1789:

Au lendemain de Iz victoire remportée par les
peuples libres sur les régimes qui ont tenté
d'ssservir el de dégrader la personne humaine...37
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Elliot M. Zashin has formed the following important doctrinal conclusions from the

foregoing:

(1) & social contract theory of the state does not
preclude legitimate disobedience to political
suthority -- that is, pot all acts of disohedience sre
inconsistent with the ides of 2 government
established voluatarily by a body of men to protect
their liberties; (2) the consent of the individual is
the source of the obligalion to obey constituted
political suthority: (3) when governors commit acts
which subvert the ends for which government was
cstablished, popular resistance is justified; (<)
popular willingness 1o resist can serve to keep
governors respaasible and less likely to infringe
on the people’s libecties. 33

Zashin has attempted to identify the foundations of representative government.
When 2 government deviates from the purpose for which it was established, that
government loses its authority to govern and resistance is justified. Thus, the right to
resist accrues from a denial of the peoples’ right to liberty, security of the person and
the pursuit of happiness. These have often been the goals of most human beings. In
order to ensure that they were met, people needed government and therefore entered
into implicit social contracts with cach other under which they gave up certain
individual rights for the sake of the collective or common interest. This is what is

meant by the people being the source of all sovereign political power.

Proving that recognired legal principles exist that authorize resistance is s
challenging task. Is active resistance — “s right implied a_fortiori in the jus
resistendi but exercised in practice quite independently of it (and mostly in

ignorance of its very existence)” -- justified under international aw?39

TH. Green, in his lectures on the Principle of Political ‘.')I:liga.l.itm,"0 reasons that the

right to resist may be invoked in furtherance of justice or the public good. He bases
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this conclusion on the existence of a "higher taw -4 Unforiunately, such a rule

would give the people carte blanche 10 resort Lo resistance, since justice ang the
public good are relalive notions, prone to subjective interpretation. Asbjorn Eide

offers the following explanation:

The premise here isthat fundamental human rights
have become the criteria for the legitimate exercise
of authority. Vieclatiens or non-realization of
human rights represent an illegitimate or
insufficient exercise of authority; this gives ground
for resistance or opposition in order to bring the
exercise of authority into conformity with the
human rights requirements.

... When the domestic power structure in 2 given
state is such that human rights are violated,
individuals and peoples are entitled to make use of
the rights they have, under international law, to
opposec or resist the violations carried out by
governments. The resistance or opposition is
rightful so long as it is based on the requirements
of the human rights system.“z

Thus, one of the criteria for delermining whether a course of action. such as
resistance. would promote justice and the public good. is the extent to which 2
government has fulfilled its duty to protect citizens' and human rights. It was with
the emergence of the United Nations Charter that human rights issues first received
international recogaition and impetus. Eide is thus referring to Article 1(3) of the

United Nations Charter, which describes one of the purposes of the Organization as

follows:

To achieve international co-operation in solving
international problems of an economic, social aad
cultural, or humanitarian character, and in
promoting and encouraging respect for human
rights and for fundamentiat freedoms for afl without
distinction s to race, sex, language. or religion .43
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The Charter affirmed. for the first time in a multilateral ipternational legal
document, that issues of human rights transcend national boundaries. Moreover, it
can be argued that by placing the principle of self-determination in Article 1(2) 44
the drafters of the Charter implicitly recognized a people’s right to engage in srmed
struggle in the pursuit of political objectives. This is because Article 1(2) stipulates
that equal rights and self-deiermination of peopies form the basis of friendly
relations among nations. It follows that these ideals must be upheld at all costs,

through the use of force if necessary.

This recogaition was followed by the Universal Declaration of Human R‘.ights."5 the
third preambular paragraph of which reads:

Wheress it is essential, if man is not to be compelled
to have recourse, as 2 last resort, to rebellion
against tyranny and oppression. that human rights
should be protected by the rule of law 46

The preamble was the first direct vindication in an international instrument of the
right to resist tyranny and oppression. Resistance against oppression in a coloaiaf
situation was recognized in the Declaration on the Granting of Independcnce.‘ﬂThis
was the argument upon which the South West Africa Peoples’ Organization (SWAPQ)
based their case of 2 just war against South Africa®® First, SWAPO based their
resistance on the theological view of tyranny espoused by St. Thomas Aquinas”
Second. they based their struggle on the right to self-determinagtion of peoples
recognized in the Declaration on the Granting of Independence 30 SWAPO also relied
upon Article 51 of the United Nations Charter)! arguing that the right to
seif-defence -- understood as applying lo States in cases of armed attack by other
States -- may be invoked by "2 people” under colonial rufe As Professor Dugard has

noted, this is nol an easy argument to make:

A sine qua non for such a right is an “"aggressor
State” and a “victim State.” In the case of
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self-defence this necessary requirement is absent.
It is possible to identify the aggressor State {the
colonial power) but it is not possible to ideatify the
victim State. The victim of colonial or racist
aggression is not a State but the nationals of the
aggressor State, and they are attacked within the
boundarics of the aggressor State . As there is no
unlawful use of force against another State by the

colonial aggressor the question of seif-defence does
notlarise .52

Should an exception be made for a nascent State such as pre-1990 Namibia?3 Dugard
argues that it should, and that SWAPO'S plea of self-defence was iusti!'ied.54 It is

submitted that the same plea should, a fortiori, be available to those “floating nations™

that were once fully independent but fell victim to aggression and annezation, such

as Hawaii, Tibel and the Baltic States.

Sometimes it is alleged that Chapter X199 of the United Nations Charter recognizes
colonialism. The truth is that the text of the Charter 2s a whole recogpizes
colonialism. It was, after all, authored primarily by the Western colonial powers.
However, as Professor Dugard has noted, the adoption of the Declaration on the
Granting of Indepcndence56 rendered this inlerpretation questionable.57 Moreover,
subsequent developments in State practice indicate that all international efforts
have been directed towards ending colonialism, by force if pecessary J° Especially
noteworthy in this regard is the Declaration on Friendly Relations)? which reads, in

part:

Every State has the duty to refrain from any
forcible action which deprives peoples ... of their
right to seif-determination and freedom and
independence. In their actions sagainst and
resistance to such forcible action in pursuit of the
exercise of their right to self-determination,. such
peoples are entitied to seek and to receive support
in accordance with the purposes and principles of



172
the United Nations 60

It may be argued that the Declaration on Friendly Relations expressly recognized the
right of resistance by validating national liberation movements. and even imposed an
obligation on the international community to assist liberation fighters in their

st.ruggles.61

In non-colonial situations, Eide suggests, the conditions for resistance arise where
there have been either (2) systematic or (b) aberrational violations of people’s
rights.62 Systematic violations often occur where there has been a military takeover
of a constitutional government and/or & suspension of constitutional rights. They
include such things as indiscriminate arrests, bans on political activities, torture and
the convening of military tribunals 3 The practice of the South African government
falls within the category of the systematic denial of human rights.®4

Aberrational violations, on the other hand, are those commilted by certain State
officials notwithstanding that rights are guaranteed by the copstitution and other
domestic legal instruments 55 Domestic legal remedies are usually available to the
victims of aberrational violations, unless such violations are carried out in pursuance
of unofficial State policy. For this reason. the right of resistance is exercised most
often in response lo systematic human rights violations 56 Thoreau is of the opinion
that wher a government perpetrates major injustices upon its citizens, the citizens
should not only refrain from any action that contributes to the injustice, but should
opt for seeession 87 This principle is derived primarily from three propositions: (2)
that 2 person should not be expected to commit a wrong, (b) that support for any kind
of injustice is wrong, and (c) that failure to challenge a government's authority to
implement an unjust policy lends support to that policy and may even be interpreted

as tacit approval of i 68

Finally, the argument that there exists a right of resistance when human rights are

violated has been strengthened by the response of the international community to
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repested atrocities by governments sgainst their own itizens. It has reached the
point where one msay now speak of 8 "supernorm” in {avour of & right of resistance --
including armed resistance -- when the State engages in. or directly or indirectly
assists in, the violation of fundamental human rights. Neison Macdela, in & meeting
with US. President George Bush on June 25, 1990 in Washington, DC., had this
response to the President's call for the African National Congress to renounce
violence in its fight against apartheid: “If we ... resortied] to viclence, it is because we
bad no other alternative whatsoever."59 This idea was reflected long ago in Article 35
of the French Declaration of 1793, which stated that “[rlebellion is a holy and
indefeasible right which is superior to the law.... It was through rebellion tha: we
broke our chains in 1789: and it was again by such means that tyranny was

overthrowa in 1792:70

The origin of the right to resistance is difficult to pinpoint. but St. Thomas Aquinas
snd St. Augustine provide a logical starting point. Proceeding through the writings
of Hobbes, Locke. Rousseau and Jefferson. the right of resistance in the service of
human rights has evolved to the point where it is now eashrined in the Universal
Declaration of Human Rights. Its use in the cause of seif-determination is now
recognized as permissible wherever human rights violations occur. in colonial and
non-colopial situations alike. ¥hat we must now determine are the forms of

resistance permitted in various circumstances under international law,
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The Stages of Resistance

(a) Civil Disobedience: Justification Under International Law

Civil disobedience is very different, in its essence. from the mere violation of petty
laws. A person who engages in civil disobedience does 50 in order to make known his
or her disapproval of an unjust faw, with 8 view to changing that law, when this does
not seem possible through any democratic process.n For example, members of peace
movements in Western non-nuclear-weapon States faced with government plans to
permit the instaliation of nuclesr weapons might well engsge in civil disobedience in
order to prevent it. Similarly, in countries where the military has scized power from
8 civilian government sgainst the will of the people, one would expect to see acts of

civil disobedience to protest the move.

The moral suthority undertying civil disobedience arises from two factors: (a) its
exclusive reliance upon non-viclent methods and (b) the willingness of individual
participants to undergo great hardship and suffering. including incarceration, in
support of the cause.’2 These factors place civil disobedience squarely within the
reglm of civilized behaviour. The relationship between civil disobedience,
non-violeace, passive resistance and pacifism was summarized by George Woodcock

as follows:

I think that only one among these three concepts is
conaistently linked with Civil Disobedience, and
that is non-violence. Paszive resistance, as Gaadhi
suggested. is a vespon of the weak: it implies the
obstinate endurance of suffering without giving in,
but it implies very little else, whereas Civil
Disobedience seeks to take the initistive in exposing
and bringing an end to unjust conditions. ¥hen ve
go on to Pacifism, we find that it involves the total
rejection of violence ss s matter of 1-.'1-im:iplc=...7'3 -



175
In practising civil disobedience, an individusl makes no attempt to hide the fact that
he or she is breaking, sad intends to break, the law.”4 Passive resistance, on the
other hand. is characterized by s refusal to break the law. Thus, Socrates, by
choosing to drink hemlock rather than disobey the laws of the State, was engaging in
an extreme form of passive resistance.”>

Civil disobedience is used to expose injustice so as to bring it to an end.”® Even in
democratic societies, minerity groups are often forced to endure countless injustices
that “place their victims in such pain, humiliation and moral peril that the minority
group afflicted by them has not merely & right but conceivably s duty to bring them
to public attention by some dramatic event or speciscular conduct"7’ In & society
governed by majority rule, it is often difficult for minorities to schieve redress of
legitimate grievances, siﬁce they are outnumbered at the polling booth. Are such
minorities moralty bound by all decisions of the ::miority?78 The answer is “no." In
fact, minorities have a morat obligation o0 disobey any majority decisions that

impinge in any way on their fundamental humao rights.

For example, the 1987 Meech Lake Accord recognized English- and French-Canadians
as the founding peoples of Canada, ignoring the fact that the aboriginal peoples were
the couatry’s first founding peoples. Had the Accord been ratified and incorporated
into the Canadian Constitution, many members of the Cansadian sboriginal community
might have had to live with this slight of their peoples’ historical role for the rest of
their lives. Whether Manitoba MLA Elija Harper was justified in Xilling the Accord,
given that in doing so he frustrated the wishes of the representatives of over
ninety-six percent of the populstion, is open 1o question. However, it should be borne
in mind that minority groups get very few chances to decisively influence the
democratic process in their favour. This iswhy such groups are forced, in most cases,

to resort to civil disobedience.



176
Another problem arising from masjority rule in a multicultural society is that if a
minority group conforms to the wishes of the majority. it can end up losing its
culture and tradition through sssimilation. As Thureav said. once this happens that

group of people ceasesiobea minority.79

It is sometimes argued that a particular sct of civil disobedience should not be
considered illegal because the law violated is ultrs vires the body that enacted it 30
Cao people disobey & law on the grounds of its possible constitutional invalidity? Can
they ignore a Iaw because they strongly believe that it <lould be declared
uncoastitutional, though no court has yet declared it so?51 Many would argue that if
an individual or group strongty believes in the unconstitutionality of a statute, that
the statute should be disobeyed while others say the law should be chatlenged in Court

and obeyed in the interim. Unfortunately, there is no clear answer to this question.

The situation is quite different in States where human rights violations are
systematic. Civil disobedience can be justified in such cases not under domestic State
law, but because the State laws are in conflict with the law of nations. For example,
those people who defied State 1aws and helped Jews to escape from Nazi Germeny or
Armenians from the Ottoman Empire were certainly justified in doing so — both

morally and legalty under international law 32

It is submitted that it is acceptable for individuals to break the law, in the greater
interest of humaaity or justice. as a means of protesting laws that are contrary to the
general conscience or expectstion of the community as a Whole. This would be the
case, for example, if & group of mothers, one of whose children has been killed by &
drunk driver, were to illegally block traffic in order to protest lenient penaslties for
impsired driving.33 Some would argue that, in a democracy, such groups shou!d first
try to make their voices heard through their elected representatives, and are justified
in resorting to civil disobedience only if that approach produces no satisfactory
result. Others, such as Abe Fortas, believe that “civil disobedience —- the deliberste



177

violation of law -- is never justified where the lsw being violated is not itself the
focus or target of the pmt.w:.“;4 Fortas distinguishes between two types of civil
disobedience: (a) the direct bresch of an allegedly unjust law, and (b) the bresch of
one law as s means of protesting another. He regards only the former as permissible.
According to Fortas then, the mothers in the sbove example would not be justified in
blocking traffic since they would be violating a law other than the ope they claim is
unjust and would be creating & threat to the general law 2ad order in the city. Oneof
the most important aspects of civil disobedience is that it is never designed to bring
sbout the complete breakdown of Iaw and order. As Morris Keeton stated:

Civil disobedience... is not simed toward overthrow
of law and order. On the contrary, it works within
the framewvork of the legal system to rectify
specific wrongs. Where the wrongs pertsin to the
process of that system itself, the civil disobedient
intends pot to render the overall system imperative
with respect to his own act. He may, in fact, want
by his act to render their sbsurdity and injustice
more pa:.ent.ss

Hugo A. Bedau goes & step further and supports acts of violence. He asserts that laws
of some kind must be violated and that, in order to achieve the desired end, the protest
must be directed at the government, otherwisc it is not an act of disobedicnce 38
Bedau carefully differentiates between civil acts, on the one hand, and criminal acts,
such as anti-state or subversive activities®7 on the other, and, in the realm of civil
acts, between “direct resistance” and “direct action " He defines “direct action™ as any
non-violent method of protest in which “the dissenter uses his own body as the lever
with which to pry loose the government's 1:vol.i¢:y."88 “Non-violent direct action”™ may
be either "non-violent obstruction” or “non-violent im.t.zrjct:titu:;.“89 Noa-violent
obstruction involves some xind of physical force and coercion. such as “climbing into
construction equipment and sitting there ™0 A good example of Bedau’s concept of
non-violent iaterjection is the recent hunger strike and demonstration by Chmm

smdenu in support of political reforms9l An cxampic of direct resistance is the
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protest. demonstration and violence employed by South Korean students to oust

President Kim_ or the violence used by the leftist guerrillas in the Phillipines.

Bedau argues that one does not have to do something just because it isthe 1aw 9 Even
Jesus Christ disobeyed various Stale and ritusl laws with 8 view o radically
transforming the society in which he lived. His actions have been described as ones
of rebellion rather than of civil disabedience3 Resistance. rebellion and
insurgency challenge the authority of the State, while civil disobedience is merely a
temporary challenge of a particular norm 34 Prophet Mohammed's actions were also
rebellious. The difference between resistance and civil disobedience was stated as

follows at a National Study Conference on Church and State:

In a state in which redress for wrong exists, and
fegal and organizational mesns for change ere
normally avaiisble, the Christian may nevertheless
find certain laws and customs intolersbly unjust.
¥hen the governmental processes are not
realistically adequate to correct them, resistance to
civil authority is s valid cause for Christians to take.
Such action includes the willingness to sccept the
consequences. While affirming his responsibility
to obey civil authority generally, a Christian msy
well serve justice by disobeying & particular unjust
faw. Disobedience to civil authority in this context
is intended to serve the government 5

James Adams made some interesting comparisons between civil disobedience and the
doctrine of & just war. First, civil disobedience, like war, must be just. Second, like
war, civil disobedience must be treated as & Iast resort, ie., sll negotistions and
peaceful processes must fail before it is resorted to. Third, like war, civil disobedience
msy only be undertaken under lawful suthority. Adams states that in & democratic
society, the lawful authority to pursue civil disobedience would be the citizens with
the copscience to make decisions. Fourth, ss in war, there must be some hope of

victory. Fifth, neither civil disobedience por just war may be motivated by revenge
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or greed. Sixth, like just war, civil disobedience must be proportionate to the law or

action objected to. Finally. like just war. civil disobedience may only be conducted by

humane and proportionste means

Even when these rules are applied, it is difficult to decide when civil disobedience is
justified. Adams gave no easily applied test, nor did he clearly define what he meant
by “lawful suthority” constituted by citizens possessed of the conscience to make
decisions. However, it would seem that. at & minimum, due consideration must be

given to the possible consequences of any action taken.

Civil disobedience is not always directed towards the State. It may siso be directed
towards those corporste authorities that are responsible for much of the evil in the
society and whose interests the State protects®” In such situations. disobedience is
directed toward both the State aad the corporate body.?® As Michael Walzer puts it.
"Iwihen revolution is justified in the corporation. then certain limited kinds of
resistance, even violent resistance, may be justified against state officials protecting
corporate 1':1‘011«311.17."'39 Walzer warns that such resistance should be regarded asa last
resort 100 Unfortunately, he fails to indicate under what circumstances he regards
such rebellious activities as justified.

In 8 democrstic society. the legisisture is endowed with the power to make laws.
However. this does not guarantee that those Isws will treat minority groups fairly.
Injustices to minority groups arouse either “submjssion or resistance"192 When
the response is submission, the situstion may take s turn for the worse, since
submission can be mistaken for consent. thus encouraging continued or even greater
opprcmion.m?’ Whean the response is resistance, the first step the oppressed minority
must take is to register that resistance through scts of civil disobedience. Civil
disobedience is one of the most important methods by which minority groups can
make their dissatisfaction felt by the ruling party.1%! In & country like South Africs.
where there are systemstic violstions of human rights, civil disobedience often turns
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violent and is transformed inlo resistance vhen no other remedy is available.

One may ask what it means to say that & particuler law is unjust or vhether there
exist any criteris for identifying unjust lsws. Martin Luther King listed four

potentisl features of 8 1sw. sny one of which would render it unjust. These are:
1. [ilf it degrades human personality:
2. [ilf it binds one group and not another:

3. {ilf it is enacted by an suthority not truly
representative;

4. (ilf, though just in itself, it is unjustly spplied 194

Former US. Supreme Court Justice Charies E. Whittaker rejected the concept of civil
disobedience in its eptirety. Like Abe Fortas, he believed that such action smounted

to the “taking of the law into {one’s] own hands 103 He stated:

The avowed purpose of such demonstration is to
force direct action outside the law and hence is
1awless, and of course, inherently disturbing to the
peace of others. The pattern of forcing demands by
mass or mob actions. outside the law sad the courts,
has proved — as certainly we shouid have expected
- to be tailor-made for infiltration. use and
tskeover by rabble-rousers and communists who
are avowedly bent on the break-down of Isw, order
and morality in our society, snd hence, on its
destruction 106

Mr. Justice Whittaker's descriptiop of civil disobedience as “tailor-msde for
infiltration, use and takeover by rabble-rousers and communists™ is an affront to all
those people who have fought for freedom and racial equality, and who regarded civil
disobedience as the only mesns of achieving these goals. These people are not
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necessarity “rabble-rousers” or “communists.” As Alexander Bickel put it, “[elven
violence is not to be condemned for sl time and in sll circumstances merely because

it is illegal and terribly costly.... It conforms to the highest traditions of & free society

to offer resistance to bad laws, and W disobey them ~197

The case agsainst civil disobedience can be traced back to the days of slavery: since
slaves had no rights, their masters owed them nothing. But minorities are compased
of citizens, not slaves, and the State has a duty to see that they receive just.icc.los The
pressure minorities can exert upon the political system through elections alone is
often negligihle.lm Racial minorities such as native Hawaiians, North American
native peoples and South Asians have always faced white majority rule in both the
US. and Canada 110 Walzer calls this “democratic oppression.”!1! In such situstions,
the racial discrimination that exists is often very subtie and has been called "polite
discrimination.~ Even though they enjoy the formal benefits of citizens, 112 sucn
discrimination makes minorities feel inferior and, thus, less able to realize their
aspirations “within the system."u3 Finally, if people are the victims of continuous
oppression then they have the right to “organize .. in the struggie against

oppression ~114

It is therefore clear that even in a democratic society, occasions can arise that justify
civil disobedience. Civil disobedience is one of the necessary checks and balances in
a democratic society that ensure justice in governmeat. It is only whea civil
disobedience has failed to achieve redress of the grievances of a minority that

further, more drastic action, such as violent resistance, may be taken.
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(b) Revolution: Terrorism vs. Nalional Liberation

Terrorism is most often & reaction to oppression. It can also be a mesas of expressing
& political ideology. The terrorist activities of the Red Brigades or the Bader-Meinhoff
Group fell within the latter category. A terrorist group is generslly an extremist
movement that directs acts of violence or coercion sgsinst the institutions of sgents
of States that practise or condone oppression. In the contemporacy period. those acts
sre ususlly directed sgainst the government, institutions. agents or citizens of &
particular country in order to convey 2 polil.iéal message. Terrorism is arguably the

fastest way of drawing international attention to & cause.

Liberation movements that have resoried to terrorism -- such as the Mozambique
Liberation Movement, the African Nations! Congress (ANC), the South West Africa
Peoples’ Organization (SWAPD), the Eritrean Liberation Movement, the Arabian Gulf
Movement (Dhofar), the Palestine Liberation Organization, the Afghan Resistance
Movement, the Irish Republican Army (IRA) and the Kurdish Guerrilla Movement —-
have always claimed to be pursuing political goals. The Afghan Eritrean and Arabian
Gulf movements are trying to change existing national systems by challenging their
respective authorities; the rest are fighting sgainst either colonisl or settler
re;imes.l 15 Abu-Lughsad described the reasons behind such violence as follows:

The onset of the colonial system and its
perpetuation have been accomplished largely
through the use of brute force. The Indian poet
Tagore once addressed the Europesn colonizers in
the following terms: “You build your kingdom on
corpses.” The dismantling of the colonisl system
almost everywhere in the world was possible only
through sysiemstic pressure, violence, and
ultimately the waging of wars of nationsl liberation
conducted by the colonized ... To Afro-Asians, the
following statement issued in 1926 by Ho Chi Minh
is an suthentic expression: “The ‘refined’ European
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bourgeoisic had terrified by its crucity those whom
it considered "savages” When one has a white skin
one is automatically a ‘civilirer’ and ... can commit
the acts of a savage while remaining most
civilized."116

This describes the current situation of black South Africans. and of sberiginal
peoples and other minorities all over the world. However, there is & big difference
between the terrorist activities of representative national liberation organizations
fighting for freedom and independence and those of Marxist terrorist organizations
who employ terror for purely ideclogical purposes without representing any
national cause or plstform. To be classified as a national liberation organization, a
group must pursue objectives connected with a specific territory. Organizations such
as Bader-Meinhofl and the Red Brigades promote no nsational plstform and have no

apparent sssocistion with a particulsr people or territo.y. Therefore, they cannol be
classified as national liberation groups.

It is not only national liberation groups that engage in terrorist activities. There is
State-sponsored terrorism as well: Germany under Hitler, the Soviet Union under
Stalin, South Africa under the while minority government. Liberation movements
employing guns snd guerrilla warfare often arise in response to State terrorism,
which is usually directed towards “challengers,” i.e. opposition parties or minority
groups that threaten the existing government and its policies.}17 Most regimes resort

10 terrorism primarity in times of heightened tension or conflict 118

Ted Gurr hss identified the conditions that breed State terrorism. One is the
provocative acts of opposition or guerrilis grmnp::.1 19 Another is & weak regime or
one that came to power through viclence. Such a regime is likely to use more
violence in the future. 120 Also, the more social stratifications and heterogeneity that
oxist in a society, the more a regime is likely to use violence to maintain full social

control 121 Finally, a regime is more likely to use force against domestic opposition il
it faces externs! threas 122
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It is difficult to formulste 2 completely satisfactory definition of a natioral liberation
movement. Heaiher Wilson has defined a war of national liberation as a “conflict
waged by s non-State community sgainst an established government to secure the
right of the people of that community to seif-determination.”123 This formulation
challenges the traditional conception that only States may resort to the use of force
under internstionsl law. It recognizes that non-State entities may also legitimstely
resort to the use of force and that perticipants in armed conflicts involving such
entities have the same rights and obligations as those involved in international
wars. 129 However, the question must be addressed whether national liberation
orgsaizations that resort to violent acts, such as blowing up bridges or severely
punishing slieged collaborators, should be regarded as terrorist groups if innocent
civilians are harmed in the process. This is one of the most difficult questions the

international community has ever faced, and it remains divided on this issue.

“The idea of just war is also encountered in the inter-state law of the ancient Greeks.
‘No war was undertaken without the belligerents alleging a definite cause considered
by them as valid and justification therefore. 125 The peoples of developing
countries base their struggle for national liberstion on & philosophy akin to the
Western theory of "just war™ To them, & liberation fighter, inspired by politicsl
objectives, is regarded as something of s crusader: “right and justice are on his side
and he is sbsolved from the customary restraints on the use of violence employed in
his struggle 126 Those who view the members of nstionsl liberstion struggles as
heroes dofend such violent scts on the ground that “[blloody work is done tc prevent
bloodier m:u:;sequem:e:s."lz7 snd that nstionsal liberation movements are carried oot
for “virtuous ends."128 In other words, they argue that the end justifies the means.
This kind of rationsle, hawever, does not further the interests of either universal
peace or human rights, as it fesves the determination of justice and the atiowebie
limits of violence entirely at the discretion of individuals, a wholly unsatisfactory

stats of affsirs.
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Intsrnstionsl jaw has now “conferred s political logitimery on wars of nstional
liberation"129 by virtue of the Declarstion on the Granting of Is:mcle;:»e::nclmce130 and
the Declaration on Friendly Relations.131 The reality is that struggles for
self-determinstion sgsinst foreign domination and undemocrstic government have
now become a fact of life. Even so, what is just and unjust is highty debstable, since

one person’s terrorist is another’s freedom fighter.

Let us now discuss terrorism in terms of just and unjust wars. Even though the
distinction was put aside sfter the Peace of Westphalia in 1648, the attitude of just war
wis wvell developed in the nineteenth oenmry.132 The twentieth century even saw

ﬂie concept enshrined in Chapter VII of the United Nations Charter. pacticularly
Article 51, which resds:

Nothing in the present Charter shatll impair the
inherent right of individual or collective
self-defence if an armed attack occurs against »
Member of the United Nations .. 133

Article 51 is 2n exception to the general rule set out in Article 2(4) whereby member
States agree to “refrain in their international relations from the threst or use of
force against the territorial or political independence of any State."134 A< Professor
Dugard says:

Wars waged other than in self-defense or under the
authority of the United Nations can now be
categorized as unjust or unlawful, with the result
that international law once agsin discriminstes
sgainst the “unjust’ belligex‘ent..!?’5

Since it recognizes a right to self-defence for States only, the Charter, strictly

construed, would seem to classify wars initisted by natiopal liberstion movements as

vnjust wars.
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What will happen to those territories that were the victims of unjust wars and
annexation long before the United Nations Charter came into being. but when the
concept of just and unjust war prevailed in the nineteenth and early twentieth
conturies? If self-defence or defence of "self” were svailsble only to States that are
currently independent, then the inherent meaning of the concept would never be
realized. With the rapid development of international lsw, the concept of self-defence
should be interpreted to include the right of liberation groups to fight for
self-determination. In addition, territories thst once enjoyed the ststus of
independent States but were forcefully annexed without their consent, such as
Hawaii. Lithuanis, Latvis and Estonia, should be given the status of quasi-States for
the purposes of Article 51 of the Charter. Any force used by an occupier should ipso
facto be considered sn armed attack within the meaning of Article 51. Thisargument
is rooted in the fact that the people of thess territories still wish to regain their lost
independence, and in many csses maintain pronounced cultural differences from
their occupiers. Article 7 of the United Nations Resolution on the Definition of
A.ggmswicmlz"6 clearly recognizes that such people have the right to

self-determination, including resistance. It reads:

Nothing in this Definition .. could in any way
prejudice the right to self-determination, freedom
and independence, as derived from the Charter, of
peoples forcibly deprived of that right and referred
to in the Declaration on Principles of International
lav concerping [Friendly [Relations and
Co-operation among States in accordsace with the
Charter of the United Nations, particularly peoples
under colonial and racist régimes or other forms of
alien domination; nor the right of these peoples to
struggle to that end and to seek and receive support,
in sccordance with the principles of the Charter
and in conformity with the sbove-mentioned
Declaration 137

Thus, the resistance campaigns of national liberation movements are, by definition,
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not terrorist activities under internstional isw but prims facie legitimate activities
that should be judged by the tactics they employ. Such conflicts fall under Protacals I
and I Additionsl cf the Geneva Conventions.13® The former, in Article 1(4), provided
that it shall spply, inter slis, to:

armed conflicts in which peoples are fighting
against colonia! domination and alien occupation
and against racist régimes in the exercise of their
right of self-determination, ss enshrined in the

- Charter of the United Nations and the Declaration
on Principles of lnternational law concerning
Friendly Relations snd Co-operation among States |
in sccordance with the Charter of the United
Nations.139

Article 1(4) thus placed nationsl liberation struggles against racist. colonisl or other
alien regimes under the same rules that govern internstional armed conflicts. A code
of conduct for States and insurgent movements was believed to be in the interest of
the international community in part because any internal armed contlict has the

potential to threaten international peace and s;v:i:uril:sr.l40

As between States and liberation movements, the former are usually more powerful
and better equipped to conduct warfare. That is why it is sometimes argued that
liberators need not atways comply with the laws of warfare, while States must strictly
adhere to the jus in belio at all times 14! Such an argument would give libe~tion

fighters carte blanche o resort to unconventional methods of pelitical violence,
including some that take place, or whose effects are felt, outside the borders of the
State - acts that argusbty constitute international criminal offences. Mr. joewono of

Indonesia has attempted to rationalize such political violence as follows:

It was unscceptable for acts committed by common
criminals to be identified with acts committed by
those who resisted oppression anc injustice by all
possibie mesns in order to schieve independence
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and regain their dignity. Such acts could not be
classified as terrorism; on the contrary, they vere
10 a certain extent to be regarded as anti-terrorist
acts simed at combatting a much more repulsive
kind of terrorism, namely colopislism and other
forms of domination. These forms of violence were
legitimate, being founded on the right to
self-determinstion prociaimed in the Charter and
often reaffirmed by the United Nations 142

Joewono distinguishes between acts committed by oppenents of oppression and
injustice and those committed by common criminals. According to him, violent
resistance is necessary for the emancipation of peoples from oppression by colonial
powers, racist regimes and dictators. Mr. Loncar of Yugosiavia also regards resistance
a3 a political reality and belicves that it will always be availabie to those who oppose
oppnmion.“?’ He thinks that & campaign of resistance that employs terror and
violence is not terrorism. 144 However, while resistance is often necessary to combat
the injustice of colonial situations, terrorism is certainty not (although
distinguishing between the two is not always easy). To excuse resistance movements
from the constraints of civilized society is irresponsible in the extreme. Freedom
fighters must be required to exercise discretion in their activities according to the

1aw of nations. Their ends cannot be permitted to justify their means.

The United Nations has tried to formulate s satisfactory definition of “terrorism” and
“terrorist.” In 1972, after &8 healed debate in the Sixth Committee of the General
Assembly, an American resolution calling fgr a Convention: on the Prevention and
Punishment of Internstional Terrotism was rejected 19 Instead, the Generat
Assembly adopted Resolution 3034 (XXVII).146 which showed more concern for
national fiberation struggles than for containing terrorism. The third paragraph of
this resolution reaffirms

the insalienable right to self-determination and
independence of sll peoples under colonisl and
racist regimes and other forms of alien domination
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and upholds the legitimacy of their struggle, in
particular the struggle of nslonal Mlberalion
movements. in accordance with the purposes and
principles of the Charter and the relevant
resolutions of the organs of the United !‘ia.!.it:u:\:..l“7

Professor Dugard draws two important conclusions {rom the debates of the Sixth
Committee in 1972-73. The first is that a2 number cf States did not want to limit the
discussion to a specified territory. even though the Palestinian question and the
actions of the PLO were what triggered the debate. Second. this refusal to address the
issue directly was politically motivated 148

Most developing countries made it clear that they consider acts of violence to be
justified when directed at the representstives of colonial or racist regimes or of
countries collaborating with such regimes.“g The United States and her allies, ¢a the
other hand. did not consider motive to be relevant when deciding whether a violent
act should be regarded ss terrorism or as part of a just war of national liberation in

cases of attacks agsinst diplomatic or other civilian targets.

Article 2 of the Convention to Prevent and Punish Acts of Terrorism, sponsored by the

Organization of American States, reads:

For the purpost of this convention, kidnapping,
murder, and other assaults against the life .. of
those persons to vhom the state has the duty to give
special protection sccording to international law, ss
well as extortion in connection with those crimes,
shall be considered common crimes of international
significance, regardiess of motive 1% [Emphasis
added)

Article 1 of the Convention refers specifically to those persons whose “life or
physical integrity” are to be specially protected by States “sccording to internstional
lsw 131 The Convention recognizes no political or ideclogicel rationsle as justifying,



or mitigating the severity of, the cruel scts that it proscribcs.nz Motive was also
rejected as an exculpatory fsctor in the Convention on the Protection and
Punishment of Crimes agsinst Internationslly Protected Persons, Including
Diplomatic Agents (XV 11D133 (hereinafter cited as the Convention on Crimes sgainst
Internstionsaily Protected Persons). Article 2(1) of this convention, which outlaws the
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internstional commission of certain acts, reads as follows:

- At the same time, Article 4 of Resolution 3166 (XEVIII) states that Article 2(1) of the

Convention

The international commission of:

(a) 8 murder, kidnapping or other sttack upon the
person or liberty of an internationslly protected
person;

(b) a violent attack upon the official premises. the
private sccommodstion or the means of transport of
an internationally protected person likely to
endanger his person or liberty;

(c) a threat to commit any such attack;
(d) an attempt to commit any such attack; and

(e)an act constituting participation a5 an
accomplice in any such attack

shall be made by each State Party & crime under its
internal law 134

could not in any way prejudice the exercise of the
legitimate right to self-determipation and
independence .. by peoples struggling sgainst
colopialism_ alien dominstion, foreign occupation,
racisl discrimination and spartheid 13
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Article 4 of Resolution 3166 argusbly supersedes Article 2(1) of the Convention

bacauce of its sweeping charscter. The reverss could also be argued. as the
Convention on Crimes sgainst Internationsily Protected Persons has more lsgal
weight by virtue of being s convention. This latter view could unduly hsmper the

efforts of those involved in nstional liberation.

The Soviet Union and its allies have traditionally found the justification for their
support of armed national liberation struggles in Article 1(2) of the United Nations
Charter. which lists as one of the purposes of the United Nations “to develop friendly
relations among nations based on respect for the principle of equal rights and
self-determination of peoples, and to take other appropriate measures to sirengthen
uaiversal m_-ISS The East Bloc has atways argued that failure lo observe the
principlies of "equal rights and self-determinalion of peoples™ would create a threat to

international peace, and that the two principles compicment one ancther in the

maintenance of universal security sod pea.oe.‘57

Finally, it is submilted that if violent resistance is justified against a colonial or other
alien power, then it should also be justified against a racist or other oppressive
regime. Economic exploitation, political repression and the violation of humaa rights
are often more widespread and brutal in States with homegrown sutocratic regimes
thap in territories ruled by colonial powers. Therefore, resisters seeking to
overthrow such regimes by force should also have the right to seck and receive
external support. Article 2(4) of the United Nations Charter, which speaks of respect
for the political independence and territorial integrity of Ststes, must, in such cases,

be interpreted with due regard for universal humanitarian considerations.

To summarize, liberation movements should be entitled to seek and receive support
and recogpition from the international community whether their oppressor is of
foreign or domestic origin. It is clear that while resistance is jusiifiable uader

international law, terrorism as such is not. No matter how nobie or quixotic their
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struggles, national liberstion movements must not engsge in acts of indiscriminate
violence against internationsily protected persons or non-combatants. Otherwise,
international law will be seen to be extremely limited in its ability to ensure that
human beings respect one another’s humaaity in such highly explosive

internstional situstions as wars of national liberation.

Resistance: International and National Responsibilities

¥hen one speaks of the national and internstional responsibilities of resistance. one
means the responsibilities of the resisters both towards their own State and towards
the international community. The first duty of resisters is to exhaust all peaceful
means of effecting change before resorting to say kind of violeat resistance. These
include negotistion, the electora! process, passive resistance such ss sit-ins, aad civil
disobedience. It is not, however, accepiable to break the laws of the State for some
petty reason. Every situation must be judged on its own merits. For example, in a
communist State, or one ruled by & military dictator, the principsl mesas of peaceful
struggle is usually massive non-violent street demonstrations, because in such
countries there is little scope for negotistions or a free electoral process. The events
of 1089 in Eest Germany and China are good examples of this. In order to be
successful, resisters in these situations must be very careful not to give the State an

excuse to use its armed forces to oppose their struggle.

The responsibility of resisters extends to those engaged in struggles agsinst colonial
powers. Such struggles may take the form of a demand for more equitable colonial
Iaws, s claim for self-government or, in extreme cases, total independence. The right
of resisters to engage in such violent actions when sll pesaceful means have failed is

derived from the internstionslly recogaized right to oppose colonis! oppression and
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exploitation.

The terms “self-government” and “independence” have sometimes been used

interchangeabty 138 AsGinsburgs states:

Though s few Soviet commentators admit that the
drafters of the Charter intentionally distinguished
between “self-government™ and “independence.”
reserving the use of the second expression 1n
conjunction with the régime of trust territories, all
nevertheless completety reject the thought of
self-government meaning anything iaferior io
independence, To them — and, ane should add, not
to them alone — genuine self-government logically
leads to, and culminates in, total independence; and
the whole process must not stop short of having
reached this, its natural, ol'niectim:.159

In fact, however, self-government does not always lead to independence. Even
though self-government is one aspect of seif-determination, contemporary
international Iaw recognizes a right of limited sovereignty. For example, the form of
seif-government demanded by the aboriginal peoples of Canada does not usually
mean complete independence.

It is the duty of resisters to adhere to the principle of proportionality when deciding
whether to resort to armed force. This means that their actions must be proportionate
to the severity of the human rights violations that spawned the resistance. As Eide
suggests, “{alrmed action should be used only as z defence against these who, on
behalf of the colonizer or occupier, resort to violent means in order to prevent the

fiberation efforts from sn:ceeding.'lm

Yhat this means, in essence, is that no action may be taken that does not further the

cause of human rights. Therefore, resisters must proceed prudently and exhsust all
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reasonsble, pesceful means st their disposal before turning to violeace ssa means of

achieving their goals.

Limitations

The primary objective of resistance movements is to establish justice and human
dignity. Where only ecopomic rights are guaranteed, efforts shonid be made to secure
civil and political rights, and vice verss. Both resistance movements and the
governments they oppose are subject to limitations. Ia the case of armed fiberation
movements, the parties to the conflict must abide by the norms of international law.
According to the four Geneva Conventions of 1949 161 wars of national liberation fall
under the category of internal conflict and not under the definition of war or
internationsl armed conflict.162 It should be realized that the failure of these four
Geneva Conventions to include national liberation struggles resuited in the adoption
in 1977 of Protocols I and I1 Additional to the Conventions163 and that Article 1(4) of
Protocol I Additional extends the coverage of the Conventions to “armed conflicts in
which peoples are fighting against colonial domination and alien occupation and
agsinst racist regimes in the exercise of their right to self-determination 64
Article 96 entities a national liberation movement to become a party to the
Conventions and to Protocol 1 Additional by depositing a unilateral declaration to that
effect with the Swiss Federal Council 163

The African National Congress (ANC) cisims that both it and the South African
government are bound by the provisions of the Geneva Conventions on the ground
that they are engsged in an international war rather than an internal armed
conflict 166 Moreover, ANC President Oliver Tambo, in a declaration addressed to the
President of the International Committee of the Red Cross, stated that:
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{tihe ANC of South Africs hereby declares that it
intends to respect and be guided by the general
principies of interpational humanitarian law
applicadble in armed conflicts. Wherever practically
possible. the ANC will endeavor to respect the rules
of the four Geneva Conventions of 1949 for the
victims of armed conflicts and the 1977 additional
Protocol I relative to the protection of victims of
armed conflicts 167

Neither the ANC nor the South African government has signed the Protocol I
Additional, and the ANC has not made the unilateral declarstion under Article 96
necessary to formally make it & party.

Article 48 of Protocol I Additional requires combatants in wars of nstionasl liberation
to distinguish between military and civilian persons and property while prosecuting
hostilities:

In order to easure respect for and protection of
civilian objects, the Parties to the conflict shall at
all times distinguish between civilian objects and
military objectives and accordingly shall direct
their operations only against military
obiecl.ives.lsa

There will always be the problem of the indiscriminate use of governmental power to
round up members of opposition parties under the pretext of spprehending
miscreants or preventing so-called subversive activities. However, this may not be
used by the soldiers of national liberation movements as a justification for the use of
force against unarmed civilians or civilian property. Asbjsrn Eide makes this point
from the perspective of positive morality, stating that

the opposition group, when involved in armed
struggle, should be obliged to respect all principles
of human rights. It is no more legitimate for s
Tamil, 3 Misquito, or & member of the IRA to resort
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to extrz-legel execution. torture, kidnapping. or
similar methods than it is for the government side
....The international community cannot continue to
criticize governments while remaining passive
about violstions carried out by armed opposition
groups.169

Thus, nstional liberation movements must exercise restraint, even if the
governments they seek to overthrow do not. Those that resort to extra-legal tactics in
the furtherance of their cause risk becoming nothing more than snother oppressive

regime.

Conclusion

The international community has finalty come to recognize the misdeeds of the
colonial powers and the atrocities of countless homegrown dictators. Jver the years,
worid public opinion has gradually shifted towards acceptance of the legitimacy of
democratic struggles around the globe. Widespread international suppert for the
Chinese student pro-democracy movementl’0 and the awarding of the Nobel Peace
Prize to the Tibetan leader. the Dalai Lama, confirm this shift. No eisborate
justification is required under internationsal law for the right to resist oppressive,
racist or colonial regimes. This sentiment is being echoed more and more by world
feaders. For example, President Bush (ironically) calied on the Panamanian people to
overthrow General Noriega and establish a democratically elected regime. It is
axiomatic now that the resistance movements in South Africa, Tibet and the West
Bank have gained almost universs! international support. As Fanon observed,
colonialism is “violence in its natural state, and it will only yicld when confronted
with greater violence ... The colopized man finds his freedom in and through
violence."17] Much of Asia and Africa has beca decolonized without violeace, %0 this
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pessimistic view has nol aIwWays proved to be correct.

This chapier has esiablished that resistance is the internstionally recognized tool
used to exercise the right to self-determination. Resistance can iske many forms,
from civil disobedience aimed at challenging s specitic statute within a constitutionat
framework, o armed insurgency designed to achieve full independence. What has
also been made clear, though, is that there are limits to the degree of violence that
national liberation movements may lawfully employ. The tactics of lerror employed
by such groups as Bader Meinhofl and the Red Brigades are never scceptsble, even
when used to further & cause that is truly just. In all cases of resistance, the
action taken must conform to the norms of internstionsl law, including the principle
of proportionality. Only then can a resistance movement properly be said 1o have

advanced the cause of human rights and internations! peace.

Whether revolution is gradual or abrupt, pesceful or violent, meticulously planned or
spontaneous, the participation of the people is essential. By definition. revolution
aims to topple the existing political system and mu:hinery.“-’2 It differs [rom = coup
d'état in that the latter, usually carried out by ambitious army officers. has no mass
participation.173 Coups may be violent!74 or bloodless 175 They are often justified on
the ground that they are necessary 1o save the country {rom the oppression sad
corruption of the ruling power. The irony is that history has a way of repeating
itself. Army officers who take power in coups in the name of grester democracy
often end up ruling the country by decree themselves.

Whether 8 government is military or civilian, an importaat issue is whether people
who break the Iaw as & means of protesting unjust policies or legisiation must be
willing to accept jail terms or other punishment without proléL As Howard Zinnp
rhetorically asked, "Does quiet acceptance in such 2 case not merely perpetuate the
notion thst transgressions of justice by the government must be tolerated by
citizens?"176 Accepting unjust punishment without raising one’s voice in protest
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does oot further the cause of resistance.

It has been established that the inhabitants of s colonial territory have the right at
any time 1o engage in 8 war of national liberation, should that become necessary for
the achievement of national self-determinstion. Provided that all non-violent meaas
have been exhausted, the right of resistance in the service of self-determination has
gained recognition &8s a super norm in interpational law. As Soviet writer

Sharmanazashvili has stated:

The national liberation war of a dependent people
ageuast the colonial power will sltwzys be a just,
defunsive war from the political as well as the legal
standpoiot, independently of who initisted the
military action. The whole thing is that in the
given instance the fact of initiation of =
natiopal-liberation war by & dependent colonial
country has no significance for the determination
of the aggressor, since the state of dependency and
disenfranchisement of the colonizl peoples is the
result of an imperialist aggression committed
earlier, expressing itself in the annexation of these
territories.... At any moment the oppressed people,
fliving on the territory annexed by the imperialist
state. have the right to launch a nationai-liberation
struggle ageinst this imperislist stste. Such a
struggle will be just and legitimate, since, in the
first pisce. neither aggression nor aannexation
enjoy the benefits of & statute of limitations, and, in
the second place, international lsw forbids .
aggression and consequent snnexation puts them
outside the law 177

Thus () sll wars waged against colonisl powers are just wars, both politically and
legally and (b) it is immaterial in wars of national liberation sgainst colonitl powers
which side initiated the armed conflict. because the colonial power committed the
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rirst act of aggression decades ar centuries esarlier by conquering and annexing the
territory in question. Examples of this are not rare, even in the current world onder.
A vary important one lies at the doorstep of the United States, aamely Hawaii. The
American role in Hawsii in the nipeteenth century was the picture of naked
aggression by a major power against a weak and peaceful independent State. In Part
11 of this study. there will be a detailed discussion of the validity of the Hawaiian

anneration treaty of 1897 and its impact on the Hawaiian ilands and their original
inhabitants.
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Chapter V

The American Annexation of
Hawaii as a Case of Agression
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Introduction

If onc looks at the present state of the world, it does not take long to see that many of
its ongoing conflicts are the direct or indirect result of colonial rule. For decades, and
in some cases ceaturies, the colonial powers altered the social, econemic and political
history of these places by direct colonization, annexation, division or scparstion.
During the period of colonization, colonizers took full advantage of the poverlessness
of indigenous peoples in the face of superior wespons technology and firepower,
implementing shrewd and lucrative profit-making policies and schemes. Colonizers
everywvhere had essentially the same modus operandi: using military power to
further their own interests. Economic and political aggression. backed by military
might, was used to obtain crippling concessions from the weaker States, mostly in the
form of "peace” treaties. The colonial powers would then slowly usurp the sovereign
independence of the colonized States, turnin g them into vassal States.

It is important to note that the technigues of colonization varied from piace to place.
In some regions creeping colonization began as purely commercial activity (e.g..on
the Indian Sub-Continent); in others it was carried out in the name of spiritual
salvation (e.g. in Africa and Latin America). By the time the colonized peoples
understood the motives of the colonizers il was too late, their “salvation™ haviog
already become a nightmare. Good examples of this are the preaching of
Protestantism. and the manipulation of the sugar trade, by Americans in Hawaii and
the Catholicization of Latin America and New France. In most of these places any
protest against the colonizers was met with unprecedented brutality and, where
possible, the replacement of uncooperative local rulers with more accommodating

ones.

At the end of the nineteenth century. Hawaii became the victim of unprovoked

aggression and snnexstion by the United States. aided and abetted by the American
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Minister Plenipotentiary and & group of American residents of Hawaii whose
forebears hed come to the Islands to preach religion. This chapter examines the
tegality of American activities lesding up W the annexation of Hawsii and asserts that
such sctivities constituted sggression and, ss such, were illegsl under the
international law of the dsy. This will be established by mesas of an overview of
Hawaiian history, paying special attention to the period directly preceding the
American snnpexstion, together with & discussion of the concept of aggression &s
understood in the nineteenth century. What this chapter will demonstrate, then, is
that the sovereign State of Hawaii fell victim to a conspiracy - one that included a
clear breach by the American Migister Plenipotentiacy of his duties under existing
US.-Hawaiian bilateral treaties — to CRrry out an act of aggression that culminated in

the annexstion of Hawaii by the United States of America.

Hawaii- from Tribai Island State to American Possession

More than a thousand years ago, the ancestors of the preseat Polynesian inhabitants
of Hawaii settied in the istands! The first Europeans to visit gave the Islanders the
Greek name “polynesians,” meaning “people of the many isla.nds."z but the Hawaiians
refer to their ancestors as “Ea poe Kahiko, the people of the pasL“3 These people
settled in Hawvaii and Kauai sround 700 AD# The legal definition of the term “native
Hawaiisn™ used by the US. Congress is “any individual whose ancestors were natives
of the area which consisted of the Hawaiian Islands priorto 17783

The Chiefs of the Hawaiian Islands engaged in intermittent but fierce warfare with
one other in a struggle for supremacy. The eight principal islands were divided into
several kingdoms, each represented and ruled by a high chief (ali'i nui or o) &
When Csptain Cook arrived, Kalaniopu'u was the ruler of the Isiand of Hawaii; the
principal ruler of Maui was Kahekiti/ The events ieading to the copsolidation of the
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isiand chain intc one kingdom began within forty yeess of Cook's first visit® Various
factors contributed to the creation of the kingdom, including the political advice and
arms provided by foreigners, and intermarriage between the ruling families of the
different islands® However, the most important factor was the forceful personality
and courage of Kamehamehs 1.10 He ended the conflicts between rival Isisnders and
brought all the Islands except Kauai under his contro! with the help of Western
friends and their guns.ll In order to keep the various chiefs under conirol, he
adopted two interesting methods. First, he divided the lands among the subchiefs
according to the prevsailing custom. Second, he sppointed his most loyal chiefs
governors of the individual islands 12

Upon the death of Eamehameha I in 1819, his son Lihokiho ascended the throne as
Eamehamehs II. ruling until 1824. He essentially continued the arrangements
established by his father and, in particular. made no changes in the distribution of
lands to the subchiefs!3 Although these lands had been parceled out on the
understanding that they would eventually be returned to the King. the subchiefs, and
foreigners who had been granted land. felt that it was only reasonable that these
iands should pass to their heirs upon their death 14 Eamehameha II and his vife died
of messles in 1824 while visiting King George V to discuss Hawvaiian security.!> ¥hen
Kamehameha 111 took power, at age 12, the Council of Chiefs convinced him to adopta
law permitting “hereditary succession.” later known as the law of 1825.16

Ia 1840. during the rule of Eamehameha III. the first Constitution of Hawaii was
sdopted. It solemnly deciared that "KAMEHAMEHA I was the founder of the kingdom,
and to him belonged aif the land from one end of the Islsads to the other "7 The
Constitution of 1840 outlined some of the basic elements of the government structure,
It created & House of Nobles and a democratically elected Legislative Body, but the
King retsined the right to veto all legisiation and had sweeping executive powers.
especially in foreign relstions. In 1852 Eamehamehs 111 unveiled 2 new constitution.
which was drafted by Amercisn Judge Willizsm Lee and reflected his country's system
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of diemocm.t:y.ls

It was during the reign of Eamehamehs III that Hawsii began to develop & foreign
policy and take part in international affairs. For example. on November 11. 1843
Britain and France signed 8 joint declaration recognizing Hawaiian im‘lt:;mn:ldence.19
In 1846, Hawaii signed & Lreaty with Denmark20 Most notable was the first formal
sgreement concluded between the independent Kingdom of Hawaii and the United
States in 1826. Even though it was never ratified by the US. Senste, it was clearly “an
international act, signed &s such by the authorities of the thea independent Hawaiian
government, and by & representative of the United States, whose instructions ... must

be regarded as sufficient authority for his signature el

The esrliest American contacts between the United States and Hawaii were in the area
of trade sod commerce. This economic relationship began when Csplain Robert
Gray's small trading craft Columbia arrived at the Islands on August 24, 178022 By
1800, New England merchants monopolized the trans-Pacific fur trade, for which

Hawaii was & popular way station 23

Between 1812 and 1829, three Bostonians -- Nathan Winship, Jonathan Winship and
William Heath Davis — dominated a flourishing trade in sandalwood with the
Hawaiian Istands24 The sapdalwood trade was the “beginning of American interest
in the islands and of American concern for the fate of the mhipehgo."zs By 1840,
the Isiands had become a commercial frontier and, in fact, “an outpost of New
Eogland."26 Meanwhile, the Havaiian Islanders had gotten their first tasie of a aew
religion, Christianity. when the first group of missionaries arrived from Boston in
182027 Soon these missionaries had begun -- consciously or unconsciously — to
influence many aspects of native life through the introduction of American
customs2® These missionaries traveled to the Islands under the suspices of the

American Board of Commissioners for Foreign Missions 29
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The return of missionary couples in the late 1840's
to the United Statec for their children’s education,

combined with the movement of population...
created in 1848 a "grand crisis™ fer the Sandwich
Islands [former name of Hawaii] Mission. The
problem was finally resolved by the American
Board's revision of its original policies of property.
and citizenship. Mission property, including herds,
was divided, and the missionaries were encouraged
to become naturalized Hawaiians and remain in the
Islands. As a further inducement, provision was
made for the college education of mission children
at Punsghou. for which the Hawaiian Government
agreed to grant land. These decisions changed the
course of the Kingdom's history and brought the
nation more and more under American
influence.39

Of the original seventy-seven missionary families, forty-two settled permanently in
the Islands. Two descendents of missionaries -- Lorrin Thurston, the grandson of Rev.
Ase Thurston and Sanford Dole, the son of Rev. Daniel Dole -- would later play crucial
roles in the political history of Hawaii3! In the beginning, the missionaries acted as

amici curiae, i.e.. they influenced and guided the rulers from behind the scenes. 32

The influence of the missionaries resulted, in December 1827, in the adoption of laws

providing for punishment in cases of murder, theft and aduln:ry.33 The Hawaiian
Declaration of Rights, Both of the People and the Chiefs, promuigated during the
reign of Kamehameha III, ciearly betrayed the enormous influence of both the
United States Declaration of Independence and the Bible.34 It stated, for example, that
“God has ... bestowed certain rights alike on all men and all chiefs, and all people of
all 1ands.*33 Moreover, of the eight foreign officials who worked for Kamehameha

111, seven were Americans and, of these, four vere connected with the mission 36

The increasing influence of the Americans was felt in the economic sphere as vell.

Around the middie of the nineteenth century, sugar cane became the predominant
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crop in Rawaii.37 particularly afier Prince Alexander Liholiho, the nephew of
Eamehameha III, ook the throne as Kamehameba IV in December 185438
Kamehameba IV felt that the Constitution of 1852 Was unacceplable, since it imposed a
number of limitations on his royal prerogatives3 His reign was s very imporiant
one because he sought 1o develop & more asseriive foreign policy vis-4-vis France,
Britain, Japan and, in particular. the United States“? His reign was also marked by
great economic upheaval, due to the decline of whaling and the growth of the sugar
indust.ry.‘“ The owners of Hawaiian sugar plantations, most of whom were
Americans, were highly dependent on the availability of a secure market for their
product. Because they resented the heavy American import duties on sugar.e the

question of annexation was always uppermost in their minds 43

Even though the United States made no formal proposal for the aanexation of Hawaii,
the idea was nurtured by the leaders of the American Congress begianing in 185244

Mackenzie described such factorsas

the expansionist sentiment in the United States
which reached its peak with the annexation of
Tezxas, the settlement of Oregon 2ad the acquisition
of New Mezxico and California; the gold rush in
California and the influx of gold-seeking
Americans into Hawaii during the winter months...
the expansion of American commerce in the
Pacific: [and] increasing dependence in Hawaii on
the American market for sale of its goods...“j

in the spring and summer of 1854, the United States concluded a treaty of annexation
with Hawaii but due to the illness of Kamehameha III it was pot ratified and was
subsequently rejected by Kamehamehs 1V45 Under the terms of the tresty, the
United States was to have paid $300,000 annually to the royal family &s compensation

for the loss of their smns.ﬂ
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Eamehameha V ascended the thrope in 1863 and refused to take oath under the
existing constitution ¥ In 1864, he convened 8 convention lo drafl a nevw
constituon. but the process broke down over the issue of universal (male) suffrage.
which the King himself opposcd.“" As 8 result, the convention was called off and the
eld constitition was disolved.w A week later, Kamehameha V signed 8 aew
constitution, one that reasserted the monarch’s pover.-"l In 1873 Lunalilo became

king. but made no changes to the Constitution of 186492

The desire of the planters and their desecendants to obtain a stable and secure
market for their sugar continued to grow, and they saw America, because of its
proximity and great size, &s the best place to establish such & market. This choice was
buttressed by the fact that most of these people had retgined their American
citizenship. The planters saw two ways of realizing tdeir objective -- by obtaining 8
more advantageous reciprocity agreement or by annexation O3 There was already a
treaty in force between the two countries: the Treaty of Friendship, Commerce and
Navigation and Extradition of 184974 but it did not prohibit American tariffs on

Hawaiian sugar. Article II stated:

There shall be reciprocal liberty of commerce and
pavigation between the United States of America
and the Hawaiian Islands. No duty of customs, or
other import. shall be charged upon any goods. the
produce or manufscture of one country, upon
importation from such country into the other,
other or higher than the duty or impost charged
upon goods of the same kind. the produce or
manufacture of, or imported from, any other
country .39

The treaty of 1849 was significant because articles of arrangement negotiated
between Hawaii and the United States in 1826 were not regarded as & valid t\reaty.56 It

remained in force until annexation in 1898 37
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Around 1872, Hawaii was hit by an economic disaster brought shout by a decline 10
the sugar crop coupled with 8 lower average price for sugar than had been abtained
in previous years. This increased the Islands’ economic dependency on the United
States 38 Despite the Treaty of 1349, Lunatino, a cousin of Kamehameha V who had
become king in 1873.5% wanted another commercial reciprocity. believing that it
would bring prosperity to Hawaii 89 He was willing to lesse the harbour at Pearl
River to the United States in exchange for such an agreemem..61 A public cullry.
however, even among white Hawaiians, caused the idea to be drop;:n:d.‘h:"2 King
Lunalilo died of tuberculosis in February 187453

King Eslakaua succeeded Lunslilo in 1874 and it was during his reign that the Treaty
of Reciprocity of 1875 was negotiﬂ.m'd.64 Article I of the Treaty read:

For and in consideration of the rights and
privileges granted by His Majesty the Eing of the
Hawaiian Islands ... the United States of America
hereby agree to admit all the articles named in the
following schedule, the same being the growth and
meanufaciure or produce of the Hawsiian Islands,
into all the ports of the United States free of duty.

SCHEDULE

Arrow-root; castor oil; bananas, nuts, vegetables,
dried. and undried, preserved and unpreserved:
hides and skins undressed; rice; pulu; seeds, plaats,
shrubs of trees; muscovado, brown, and all other
unrefined sugar, meaning hereby the grades of
sugar heretofore commonly imported from the
Hawsiian Islands and pow known in the markets of
San Francisco and Portland as “Sandwich lsiand
sugar;” syrups of sugar-cane, melado, and molasses:
tatiow 55
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Articie IV of the Treaty of Reciprocity read:

No export duty or charges shall be imposed in the
Hawaiian Islands or in the United Sistes, upon any
of the articies proposed to be admitted iato the ports
of the United States or the ports of the Hawaiian
1slands free of duty, under the first and second
articles of this convention ... 56

Under the treaty of 1849, the United States and Hawsaii granted one another most
favoured nation status with respect to tariffs. The treaty of 1875 abolished export
duties on certsin products, including most sugar products. It is evident from events
during and after the negotiation of the latter treaty that Kalakaus entered into it
under pressure from the sugar planters. AsQueen Lilivokalani, Kalakaua's sister and

syccessor to the throne, stated:

[ylielding to the wishes of those resideats of his
domain who were from American or missionary
stock, my brother had organized the negotiation of
2 treaty of closer alliance or reciprocity with the
United States .. It secured that for which the
plaaters had gained endorsement of the king, it

resulted in the reciprocity treaty of Januvary 30.
187557

The Treaty of Reciprocity of 1875 demonstrated the dangers of permitting the sugar
planters, or any other group of American nationsls, to exert such tremendous
influence over, and even actively participate in, the negotiation of tresaties with the
United States. Even this treaty, however, was not enough for the sugar planters of
American descent because it was of limited duration. Annexstion remgined much
more attractive to them, because only it would ensure the American domestication of
Hawaiian suga.r.53 The Treaty had facilitsted the amassing of enormous weaith by
sugar planters in Hawaii, but had failed to guarantee their fortunes in the long term
because of the possibility of its expiry or abrogation. Annexstion offered an
opportuaity to avoid the spplication of new American legisiation designed to curb the
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profits of Hawaiian sugar planters, such as the 1839 McKinley Tariff Bin %9 It also
offered a means of escape from the perceived unfair taxation to which sugar planters
were subject in Havaié.m Thus. the best way sugar planters could see of protecting

their investments in Hawaii was through annexation by the United States.

Meanwhile. a general hostility towards foreigners. particularly Americans. began to
develop among the Hawaiian natives. The Hawaiian Gazette reported on July 30. 1873
that the natives. imbued with a sense of patriotism. did not sppreciate the idea of
ceding any part of the Islands to the United States.! Patriotic feeling was so intense
that even the King's soldiers mutinied in September 1873, uadermining Lunaslilo’s
prest.igc.72 After Ealakaua became King in 1874, the situation got out of hand. He was
faced with a riot by anti-reciprocity forces led by Queen Emms. the widow of
Kemehameha IV 73 forces he ultimately succeeded in winning over.”*

Walter Gibson. s private American citizen who was extremely pro-Hawaiian,
proposed that Kslakaus seek to establish a Polynesian Empire and become “Emperor of
Oceans™” General Comly. the US. Minister to Hawaii. viewed Gibson as a
troublemaker with great influence over the natives./® Gibson won 8 seat in the

Hawaiian House of Representatives in 1878. In 1832 Kalakaus made him Premier of
Hawaii.”’

At this time. the Treaty of Reciprocity of 1875 was about to expire. Article V provided
that “the Convention shall remain in force for seven years, from the date at which it
may come into opera.t'.ion...."78 The status of the Treaty came into question between
1883 and 1887 when it was neither terminated nor renewed by the Uaited States/?
The United States Senate wanted to scrap the Treaty, but refrained from doing 50
because of the high level of British and German interest in the Pacific3? Thistime.
when a demand was made by the United States for formal cession of Peari Harbor.
Kalakaus, plagued by internal chaos and dissatisfaction. sgreed to it3! Asa result. 2

supplementary Reciprocity Convention was entered into in 1884 and ratified in 1887,
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Essentially an exiension of the 137) Treaty, the United Siates agreed W it in exchange
for the "exclusive right to epter the harbor of Pearl River in the 1sland of Oshu 82
This treaty remsined in effect until June 189083 This treaty has been described as a

step lowards "economic annexation -84

Reform members in the Hawaiian House of Representatives, consisting principally of
pro-annexstionist descendants of American settlers, wanied changes in the
government's policies. Voted into the House in 1886, one of their most notable
members was Lorrin A. Thurston 3 Prime Minister Gibson was under constant attack
from the reform members. These reformers, who considered themselves “morally
righteous” people.86 oppased Gibson's plan to establish an Empire of Polynesia, with
Kalakaus as ruler 37 They also opposed the King's lavish over-spending.

In December 1886, the Hawaiian League was formed. The members of this secret
opposition League included reformers and pm-ﬂavﬁians.ss "The conservative
members simply wanted 10 force Gibson out of Office, while the radicals wanted to
overthrow the monarchy and establish a republic or seek annexation to the United
States. 39 The radicals were led by the "Committee of Thirteen,” Whose leaders
included Sanford Dole, Lorrin Thurston and W R. Castie %

Mounting opposition to Gibson's policies -- which included making Kalskaua ruler of
a Polynesian Empire, reckless government spending, and officisl support for such
patriotic sentimerts and slogans as “Hawaii for the Hawaiians™ -- resulted in s partial
coup d'état on June 30, 1887, pianned and executed by the secret Hawaiian League. The
coup stripped Kalakaua of his direct control of the gtwem:u:mmt.91 After the coup,
Kalakaua gave in to the demands of the revolutionaries and agreed to drafl 2 new
constitution, which took only five days and nights, assisted by a few people, including
Albert Francis Judd, Justine Edward Preston and Sanford Dole. % The Constitution of
1887 reduced the King's stature to that of a figurebead: it “made his military powers

subject to legislative control, placed execulive powers in the hands of a cabinet
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appointed by him but responsible to the legisiature, and made the House of Nobles an
elective office ~93 Under the 1840 Constitution, membership in the House of Nobles
had been constitutionally guaranteed for sixteen named individuals, who also sat in
the government councils. ™ Their main function was to sssemble annually “for the
purpose of seeking the welfare of the nation, and estshtishing laws for the
kingclon:l."';5 Under the 1887 Coastitution, all of their privileges were lerminated.
This is partly why the document became known as the "Bayonet Constitution % The
1887 Constitution also gave voting rights to foreign residents of white American and
Furopean heritage (Germans, Norwegians. Portugese and Frenchmen). many of
whom had found naturalization undesirable or difficutt 57 These men could now
retain their foreign citizenship while enjoying the same privileges as native and
paturalized Hawaiians, thus increasing the number of white voters.3® Male residents
of all other nationalities were not granted the same benefits 3 Article 39 of the

Constitution of 1387 read:

Every male resident of the Hawaiian Islands, of
Hawaiian, American or European birth or descent,
who shall have attained the age of tweaty years,
and shall have paid his taxes, and shall have caused
his name to be entered on the list of voters for
Nobles for his District, shall be an elector of Nobles,
provided:

First: That he shall have resided in the country aot
fess than three years .

Second: That he shall aown and be possessed, in his
own right, of taxable property in this couatry of
the value of not less than three thousand doliars
over and above all encumbraaces, or shall have
received ap income of not Iess than six hundred
dollars during the year next preceding his
registration for such election ..100
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The Constitution of 1387 denied political rights to persons other than those of native
Hawaiian, American or European heritage. Two classes of voler were created by the
Coastitution: one could oaly vote for Representatives; the other could vole for both
Representatives and Nobles 101 The property requirements were so high for both
classes that a large number of native Hawaiians lost their voling 1'ig|:us.m2 In otder
1o vote for Nobles, a man had to own “iaxable property in this couniry of the value of
pot less than three thousand dollars over and above all encumbraaces™ or have
received "an income of not less than six hundred dollars during the year next
preceding his registration for such election."m3 The qualifications for voling for

Represeniatives were more modest. For example, Article 62 of the Constitution of 1887
read:

Every male resident of the Kingdom. of Hawaiian,
American, or European birth or descent, who shatl
have taken aa oath to support the Constitution and
laws in the manner pravided for electars of Nables;
who shall have paid his taxes; who shall have
attained the age of twenty years; and shall have
been domiciled in the Kingdom for one yeaf
immediately preceding the election: and shall know
how to read and write either the Hawaiian, English
or some Furopean language (if born since the year
1840), and shall have caused his name to be entered
on the list of voters of his district as may be
provided by law, shall be eatitled to one vote for the
Representative or Representatives of that district;
provided, however, that the requirements of being
domiciled in the Kingdom for one year immediately
preceding the election, and of knowing how to read
and write, either the Hawaiian, English, or some
European language, shall not apply 1o persons
residing in this Kingdom at the time of the
promulgation of this Constitution, if they shall
register and vote at the first electon which shall be
heid under this Constitution. 104
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This Constitution placed the House of Nobles squarely in the coatrot of the Reform
Party. which was made up of Hawaiian-born persons of European and American
heritage and foreign residents from Europe and the US.A1% The new Constitution
gave the House of Nobles the power 1o exercise full cogu_'t‘;l over the Xing's CabineL.
The Cabinet controlled the King, but the House of Nobié; controlled the Cabinet. 106
The new Constitution also placed the armed forces under the control of the
I,egislnwre.1°7 As Paul Bailey has drily notzd:__, ‘-_i_i]n return for this drastic
housecleaning, [Kalakaua) was allowed to keep his_;‘ot; %S k‘mg.“ms After the sudden
and mysterious death of Kalaraua in Saa Francisco'in, 1891, his sister Liliuokalani
became the Queen of Hawaii 109

Constitutional reform was 8 major issue in the elections of 1892.110 The main
participants were the Reform Party. the National Reform Party and the Liberal Party.
No party was able o win a majority of seats in the Legistature 111 The Queen had
always felt impeded by the 1887 Constitution, since it severely curtailed the powers of
the monarch. Baving marshalied enough support t do so. she therefore set in motion
a plan 1o revise the Constitution, something she had been considering since early
1862112 A draft had airesdy been prepared in October 1892 and & copy was now
submitted to Attorney General Arthur Peterson for his recommendation.}13 The new
Constitution was modelled on the Constitutiop of 1864, which had placed more pover
in the hands of the monarch 114 Queen Liliuokalani, under pressure from native
Hawaiians and Hawaiian citizens of various other races, decided to promulgate the
new coastitution on January 14, 1893. It would have radically restructured the voting
pattern in Hawaii, and increased the powers of the Legisiature.1!> The impending
constitutional changes caused great excitement and met with much opposition in the

missionary commuaity. The proposed Constitution of 1893 had the foliowing features:
(1) Cabinet ministers were to serve “during the
queen’s pleasure,” but also subject to impeachment
and to removal by legisiative vote of want of
confidence; (2) nobles were to be appointed for life
by the queen instead of being elected for a term of
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years; (3) only male subjects (i.e.. Hawaiian born or
naturalized) were to be allowed 10 vote; (4) justices
of the supreme court were to be appointed for a
term of six years instead of life; (3) article 78 of the
constitution of 1887 was dropped out: this wss the
article that required all official acts of the
sovereign to be performed “with the advice and
consent of the Cabinet."116

Opposition from the missionary community forced the Queen to issue 2 proclamation
that no changes would be made to the Constitution except in accordance with the
procedures provided thersin 117 In the meantime. in January of 1893, a handful of
disgruntled people met with W.0. Smith. a prominent lawyer. to form the “"Commitiee
of Safety.” The Committee, which included Lorrin A. Thurston and Saaford Dole.
asserted that the Queen's decision to proclaim & new constitution threatened the
peace. security. lives and property of the people ! 18 1; is important to note here that
Thurston had already discussed Hawaii's takeover and annexation with American
officials in 1892. In fact, he had been assured by the US. Secretary of the Navy that
the Harrison Administration would give the matter favourable consideration. } 1% He
then met with John L. Stevens, the American Minister Plenipotentiary. to draw up a
plaa to overthrow the Queen 120

Stevens had been appointed Minister Plenipotentiary in June 1889, By virtue of his
position, he was also in charge of the American armed forces stationed in Hawaii.
Immediately upon his scrival in Hawaii, it became very clear that his mission was to
deliver sovereigaty over the the Isiands to the United States 12! 0p August 20. 1891,

he wrote:

The best security in the future, and the only
permanent security, will be the moral pressure of
the business men and of what are termed “the
missionary people,” and the presence in the harbor
of Honolulu of an American man-of-war 122
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1n a letter sent to Secretary of State Blaine on March 8, 1852, about ten months before
the Queen was overthrown, he asked the following questions of the Department of

State:

If the Governmen( here should be surprised and
overturned by an orderly and peaceful
revolutionary movement .. and 8 provisional or
republican government organized and proclaimed.
would the United States minister snd naval
commander here be justified in responding
affirmatively to the call of the members of the
removed Government to restore them to power or
replace them in possession of the Government
buildings? Or shouid the United States minister and
naval commander confine themselves exclusively
to the preservation of American property. the
protection of American citizens, and the preveation
of anarchy?... 1 desire to know how rar the present
minister and naval commander may deviate [rom
established international rules and precedents in
the contingencies indicated ..123

On November 20, 1892, Stevens wrote & long letter to Secretary Foster in the Harrison

Administration, in which he said:

Directly and indirectly, the palace probably costs
the little kingdom $150.000 per year. A governor. at
$5000 s year, acting in barmony with the
responsible men of the Legisisture, would be far
better for the islands than the present monarchial
Government. In truth the monarchy here is an
absurd anachronism. It has nothing on which it
logically or legitimately stands 124

Finally, under the pretext of protecting American lives and property. and in respoase
to 8 letter from the Committee of Safety 1o Stevens that asserted, jgtef slis, that due to

the “revolutionary acts of Queen Lilivokaiani ... the public safety is menaced and lives
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and property are in perit, and we app2al 10 you and the Uaited States forics atl your
command for assista.nce....".m over 160 Marines armed with sophisticated weapons
1anded at Honolulu on Jsauary 16, 1893 and wok control of the Islands. The Queen’s
protests vent unheeded. 126 The following dsy. Henry Cooper, a resident of Hawaii for
less than a year, together with seventeen others, declared a Provisionsl Government
of Hawaii. to exercise power ualil the annexation was completed, thereby satisfying
the political ambitions of a few powerful men 127 The Queen surrendered 1o the

superior forces of the United States. In her protest she stated:

1. Lilivokalani, by the grace of God and under the
Constitution of the Hawaiian Kingdom, Queen. do
hereby solemniy protest against any and a.ll acts
done against myself and the Constitutional
Goverament of the Hawaiian Kingdom by certain
persons claiming to have established & Provisional
Government of and for this Kingdom.

That 1 yield to the superior force of the United
States of America, whose minister plenipotentiary,
His Exceliency John L. Stevens. has caused United
States troops to be landed at Honolulu, and declaced
that he would support the said Provisional
Government.

Now, to avoid any collision of armed forces. and
perhaps the loss of life, I do, under this protest, and
impelled by said force. yield my suthority uatil
such time as the Government of the United States
shall, upon the facts being presented to it, unde the
action of its representative, and reinstate me in the
authority which I .claim as the constitutional
Sovereign of the Hawaiian Islands 128

The Queen recalled an incident in 1843, when she was only five, in vhich England
bad refused 1o accept Lord Paulet's takeover of the Kingdom and had returned it to
Tamebameha II1. She strongly believed that this Lime as well Lruth and righteousaess
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would prcva.il.lzg However, immediately after her surrender, a commission on behalf
of the Provisional Goverament was sent o Washington, DC. 1o negotiate a irealy of
anneration 130 Once negolisled, the trealy was sent by President Harrison for Senate
approval on February 13, 1893.131 Harrison requested prompt and favourable Senale
action and denied say involvement by the United Stales in the overihrow of the

monarchy 132

Before the US. Senste could ratify the treaty. however, Harrison was replaced by
President Clevelsnd. who had just won the Presidential election of November 1892.
Cleveland wss sworn in on March 4. 1893133 This time. the Queen sent her
representatives to meet with officials of the US. administration direct!y. They rested
their case on the fact that the Queen had lost her sovereignty as s direct result of
collusion between Stevens and the so-called revolutionists. and that without direct
interference by American troops there would have been no overthrow.!34 President
Cleveland, after learning the facts, withdrew the treaty from the Senate’s
consideration and ordered James H. Blount, former Chairman cf the Foreign Affairs
Committee of the House of Representatives, to undertake a full investigation into the

matter 135 By July 1893. the report was completed. Biount summarized it as foliows:

The leaders of the revolutionary movement would
not have undertaken it but for Mr. Stevens’ promise
to protect them against any daager from the
Government. But for this their mass meeting would
not have becn held. But for this no request to land
the troops would have been made. Had troops not
been Ianded no measures for the organization of &
pew Government would have been taken.

The Americcn minister and the revolutionary

ieaders had determined on annexation to the United

States and had sgreed to the part each was lo act to
- the very end...136

Another point intrigued Blount: if the annexation had been put to the Hawaiian

-
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voters, it would have been rejecied. He therefore conciuded that without the

intervention of the American troops, the Queen could not have been overthrown 137

Blount's findings enraged President Cleveland. He addressed the Joint Houses of
Congress and declared:

The military demonstration upon the soil of
Honolulu was of itself an act of war, unless made
either with the consent of the Government of
Hawaii or for the bona fide purpose of protecting
the imperilled lives and property of citizens of the
United States. But there is no pretense of any such
consent on the part of the Government of the
Queen. which at that time was undisputed and was
both the de facto and de jure Government. In point
of fact the existing Government, instead of
requesting the presence of an armed force.
protested it ... Therefore the military occupation of
Hopolulu by the United States ... was wholly without
justification, either as an occupation by consent or
8s an occupation necessitated by daagers
threatening American life snd property ....

The 1awful Government of Hawaii was overthrovp
without the drawing of 8 sword or the firing of &
shot by & process every step of which, it may safely
be asserted, is directly traceable to and dependent
for its success upon the agency of the United States
acting through its diplomatic and naval
representatives.

But for the notorious predilections of the United
States minister for annexation the committee of
safety, which should be called the commitiee of
annexation, would never have existed ...

By an act of war, committed with the participstion
of a diplomatic representative of the United States
and without authority of Congress, the Government
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of 2 feeble but friendly and confiding people has
been overthrown. A substantial wrong has thus
been done which a due regard for our national
character as well as the rights of the injured people
requires we should endeavor to repair ...

The lav of nations is founded upon recason and
justice, and the rules of conduct governing
individual relations between citizens or subjects of
a civilized state are equally applicable as between
enlightened nations. The consideration that
internatiopal law is without a court for its
enforcement and that obedience to its commands
practically depends upon good faith instead of upon
the mandate of a superior tribunal only give
additional sanction o the law itself and brand any
deliberate infraction of it not merely as s wrong.
but as a disgrace ...

She iQueen Liliuokalani] surrendered, not to the
Provisional Government, but to the United States.
She surrrendered, not sbsolutely and permanently,
but temporarily and conditionally until such time
as the facts could be considered by the United
Sm.l-"s

President Cleveland then proposed to restore to Hawaii the status it possessed before
the landing of the American troops, in exchange for clemency for the conspirators.
The Queen sccepted the propoal.139 The conépirﬂors, after learning of the
President's intentions, refused to restore the Queen to power. On the contrary, they
argued that the President had no suthority to interfere in Hawaii's internal affairs.
In order to give the Provisionsl Government the appearance of legitimacy, the
conspirators called for a Constitutional Convention 140 ganford Dole, the President of
the Provisional Government, announced that the Convention would be atteaded by
thirty-seven delegates. Nineteen were named by Dole in order to secure his position.
The rest were elected by the people. One of the principsl requirements for becoming

an eligible voter in this election was s declaration of allegiance not to the Queen, but
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to the Provisional Government. Less thap 20% of qualified volers turned oul for this
sham election.}4! Sanford Dole unilaterally proclaimed the aew Constitution, theredby
creating the Repudlic of Hawaii. He became its first President!€ The new
constitution also expropriated crown lands without compensation, declaring that
“{tlhat portion of the public domain heretofore Known as crown land is hereby
declared to have been heretofore, and now te be, the property of the Hawaiian

Governmeat .."143 Dole then settled in to wait for a change of leadership in America.

In 1896. Democratic President Grover Cleveland was replaced by William McKinley
and the conspirators gained confidence. They were soon able to negotiate a treaty of

aanexation with the pew Republican administration.

With the Spanish-American War, the navy necded
Pearl Harbor as & permanent, full-time,
American-governed mid-Pacific coaling station.
The aavy's demands and the expansionist pressure
of Congress and the press forced mild, peaceably
inclined President William McXinley to approve the
annexation that became a mlity...““

The treaty of annexation between the United States and Hawaii was negotiated in
Washington on June 16, 1897. It was ratified by the Hawaiian Senate later that
year 145 1t was submitted to the United States Senate the same day but the Republican

Senatorial leadership delayed action on the ground that it lacked a clear maiority.“ﬁ
Article 1 of the Treaty reads:

The Republic of Hawaii hereby cedes absolutely and
without reserve to the United States of America ali
rights of sovereignty of whatever kind in and over
the Hawaiian Isiands and their dependencies: and it
is agreed that all the territory of and appertsiniog
to the Republic of Hawaii is hereby annexed (o the
United States of America under the name of the
Territory of Hawaii 147
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The annezation treaty thus vioiated Asticle 1 of the Treaty of Friendship, Commerce
and Navigation of 1849 calling for peace and friendship between the two nations,
which stated that “[tlhere shall be perpetual peace and amity between the Upited
States and the King of the Hawaiian Islands, his heirs and successors.” 145 The
anneration was implemented by a Joint Resolution of Congress on July 7. 1898.“9

The Resolution read, in part:

Whereas the Government of the Republic of Hawaii
having, in due form, signified its consent, in the
manner provided by its consultation, to cede
shsolutely and without reserve to the United States
of America sll rights of sovereignty of whatsoever
kind in and over the Hawaiian Isiands and their
dependencies, and also to cede and transfer to the
United States the absolute fee and ownership of all
public, Government, or Crown tands, public
buildings or edifices, ports, harbors, military
equipmeat, and all other public property of every
kind and description belonging to the Government
of the Hawaiian Islands, together with every right
and sappuricnance thersunto sppertaining;
Therefore,

Resolved by the Senate and House of
Representatives of the United States of Americs in

Congress assembled, That said cession is accepted,
ratified. and confirmed. and that the said Hawaiian
Islands and their dependencies be, and they are
hereby, annexed as a part of the territory of the
United States and are subject to the sovereign
dominion thereof. and that all and singular the
property and rights hereinbefore mentioned are
vested in the United States of America 130

A joint resolution was chosen because there was considerable concern that s Lreaty
would not be supported by the two-thirds majority required for ratification by the

Senate 131 There were other reasons as well. First, there was a protest from Japan
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that annexation would be detrimental to the interests of her nationals, who formed
the majority of Hawaii's manua! labuor force 132 The possibility of Japan taking
possession of Hawaii before the United States could annex it was of signifjcant

concern to President McKinley, 133 who

[reportedly told Senator Hoar:] "We cannot let the
islands go to Japan.. Japan has her eye on them.
Her people are crowding in there. 1 am satisfied
they do not go there voluntarily, as ordinary
immigrants, but that japan is pressing them in
there, in order to get possession before anybody
can interfere.” 154

As Morgan noted:

McKinley from the first acted on the basis of his
new policy with s consciousness of American
defense, an appreciation of the desirability of
Pacific possessions, and an awareness of the designs
of other powers. That consciousness would settle
into s hardened conviction that America must
assume her destiny in the Philippines as well as
Hawaii 159

President McKinley, “fear{ing) interminable delays, ... replaced the treaty .. with a
simple resolution which could be adopted by a simple nmjm-ity."l56 The Constitution
of the United States prohibits the federal government from exercising any authority
not expressly delegated to it, but is silent on the issue of territorial expansion.157 The
annexatiopists compared the proposed annpexation of Hawaii with the Texas

annexation in 1845. Senate Report No. 681 stated:

This joint resolution [on Texas) clearly establishes
the precedent that Congress has the power (o annex
a foreign State ... either by assenting to a treaty of
annexstion or by agreeing to articles of annexation
or by sct of Congress based upon the consent of
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such foreign Government obtained in 3ny
suthentic vay.158

There are severat important differences between the annexation of Texas and the
annexation of Hawaii that prevent the former from being a precedent for the lstter.
First. the joiat resolution sonerxing Texas contained no words like "snpex” or
“annexing.” Instead, it set out "the terms on which Congress will admit Texss into the
Union s a State "159 Statehood was never proposed for Hawaii 160 Second. a plebiscite
was held in Texas approving the joint resofution. No such plebiscite was ever held in
Hawaii;!6] the Hawaiian people were never given a chance to vote on the annexation.
Third, Texas was never recognized by the community of nations as an independent
State. Fourth_ in Texas there was no overthrow of a prior legitimate government. The
steps taken with respect to the Republic of Hawsii were a "new departure” in the
policy of the US. government..lsz

On June 15, 1898, the House of Representatives approved the Newlands Resolution to
annex Bawaii by a vote of 209 to 91,163 and on July 6, the Senate passed the measure
by a bare two-thirds majority of 42 to 21, with 26 senators abstaining 164 A joint
resolution required only a simple majority of the Congress. The voting pattern shows
how close it would have been had the measure gone to the Senate alone, where any of
the abstaining senators could have prevented ratification with a negative vote.
President McKinley signed it the next day. According to the terms of the Joint

Resolution of Annexation, the Republic of Hawaii ceded its sovereignty on August 12,
1898 163

The annexation of Hawaii has been clearly shown to be devoid of any moral or legal
justification, for several reasons., Haweii's sovereignty was ceded by an unlawful,
unrecognized, unrepresentative government. The "Republic of Hawaii® had been
procisimed after s coup d'état that succeeded only due to the assistance of the
American Minister Plenipotentiary. President Cleveland denounced the overthrow

snd promised to return Queen Liliuokalani to power. Finally, the cession was carried
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out without prior consultstion with the people of Hawali, who would not have

consented 1o it.

With regard to the United Stales, the annexation grew out of an act of aggression
carried out by the official representative of the United States Government, thereby
robbing it of any legal justification. Further, it took place in direct contravesntion of
two bilatesral treaties between Hawaii and the United States. Finally, supporters of the
annexation sought to justify it by invoking an inapplicable precedent, that of the
annexstion of Texas in 1845. Without a doubt, then, the American annexation of
Hawaii was simply an sct of aggression perpetrated by the United States in
furtherance of her own economic snd strategic interests, with no consideration

given to the rightful wishes and aspiratioas of the Hawaiian people.

International Law in Respect of Aggression and
Conspiracy

International law is constantly faced with the challenge of maintaining
international peace and security by securing the mutual respect of States for each
other's territorial iniegrity and political independence sad the resoiution of
inter-State conflicts through peaceful means. United Nations General Assembly
Resolution 3314 (XXIX) defined aggression as follows:

Article 1:

Aggression is the use of armed force by a State
against the sovereigaty, territorial integrity or
political independence of another State, or in any
other manner inconsistent with the Charter of the
United Nations. as set out in this definition 166
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Article 3:

Any of the following acts, regardless of s
deciaration of war, shall .. qualify as an act of
aggression’

(a) The invasion or attack by the armed forcesof a
State of the territory of znother State, or any
military occupation, however temporary, resulting
from such invasion or attack, or any annexation by
the use of force of the territory of another State or
part thereof 167

It took fifty years for States to develop a definition of "aggression” that eajoyed wide
acceptance. 168 Efforts had been made by the League of Nations, the International
Law Commission and committees of the United Nations, but all of these had been in
vain 169 The most important aspect of the resolution is Article 7, which safeguards

the rights of groups st.ruggling for seif-determination. Article 7 reads:

Nothing in this definition, and in particular article
3, could in say way prejudice the right to
seif-determination, freedom and independence, as
derived from the Charter, of peoples forcibly
deprived of that right and referred to in the
Declaration on Principles of International Law
concerning Friendly Relstions and Co-operation
among States ir accordance with the Charter of the
United Nations, particularly peoples under colonial
and racist régimes or other forms of alien
domination; nor the right of those peoples to
struggle to that end and to seek and receive support,
in accordance with the principles of the Charter
and in conformity with the above mentioned
Declaration 170
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Non-aggression has become ope of the seven fundamental principles of
contemporary internstionat 1aw.171 In addition, it has evolved into & peremptory
norm of internationsl law from which no derogation is p«r:rm.i:.t.::d.w2 Article 2(4) of
the United Nations Charter prohibits aggression. It reads: "All Members shall refrain
in their internstional relations from the threat or use of force against the territorisl
iptegrity or political independence of any state .." The concept of non-sggression
also found expression in the Basic Law of the Federal Republic of Germany after the
Second World War, Article 26 of which reads:

(1) Acts tending to and undertaken with the intent
to disturb the peaceful relations between nations,
especially to prepare for aggressive war, shall be
unconstitutional. They shall be made 2 punishable
offence.

(2) Weapons designed for warfare may not be
manufactured, transported or macketed except with
the permission of the rederal Government 173

The Federal Republic of Germany is perhaps the only country that has placed a
constitutional ban on wars of aggression, in response to the international

condemnation of the acts of Hitler,

Whether the American participation in the events leading up to the annexation of
Hawaii constituted a violation of customary international law depends on whether the
principle of non-aggression had crystallized into 2 rule of cusw:na.ry international
law or, at least, into & regional customary rule in the Americas and in the South

Pacific prior to the end of the nineteenth c2atury.

The pioneers of the formation of customary internstional law. Puchta and Savigny.
took the first steps towards defining 2 customary rule in the late eighteenth and early

nineteenth centuries. 174 They were sassisted by Hugo, Moser and Austin 173 Both
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Puchta and Savigny concluded that the “spirit of the people” was the basis of
cus:.om.l76 Professor D'Amato states, in reference to Puchta, Savigay. Hugo, Moser

and Austin, that:

[iln their view, custom was merely the immediate
and spontaneous revelation of the common popular
sentiments. The importance of their work to
international 1aw lay not in their conclusion but in
their emphasis on the cognitive or psychological
aspect of custom ... For in the theories of Puchta
and Savigny. if 'law’ is the expression of popular
consciousness or will, then the overt or tangible
aspect of custom dwindles in relevance and
importance. So long 8s we can discover the popular
sentiment, what need is there for an overt act or
"precedent."?lﬂ

It was Francois Gény who, in his Méthode d'interprétation et sources en droit privé
positif, published in 1899, provided the two elements of custom. These were

summarized by Professor D'Amato as follows:

usage (repeated practices) and opinio seu
pecessitatis, the latter meaning that the usage must
amount to the “exercise of a (subjective) right of
those who practice it.” Usage is the "material and
detectable element” in custom, and opinio juris the
-immaterial and psychological element.” 178

In order for its behaviour to constitute evidence of a rule of customary international
1aw. a State must act under the belief that it is exercising a legal right or fulfilling a
legal obligation. It is not enough for the State to engage in such practice solely for
its own conveniencel7? As the International Court of Justice clearly stated in the
North Ses Cases:
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The acts concerned... must also be such. or be
carried out in such a way, as to be evidence of a
belief that this practice is rendered obligatory by
the existence of a rule of 18w requiring it. The need
for such a belief. ie.. the existence of a subjective
element, is implicit in the very aotion of the opinio
juris sive pecessitatis The States concerned must
therefore feel that they are conforming to what
amountsto a iegal nbl.igmitm.ls'0

Therefere, the very basis of opinio juris sive [ or seu} necessitatis isa strong, widely
held expectation in the international community that a certain standard of conduct

will be maintained by States in their dealings inter se. In acting contrary to this

expectation, a State becomes a violator of an internationa! customary norm. As

Professor McDougal points out:

There is no way that one can find out whether
there is opigie juris without observing and
evaluating the uniformities in the behavior of

people ...

In order tr make a realistic finding of law. sn
observer must be sble to identify several very

specific components: (1) a policy content, (2)
expectations of authority, and (3) expectations of
control 181

The psychological element in a State’s actions is the “policy content” and the practice
of the State includes "expectations of authority” and “expectations of control” This
test reflects the general interest of the international community concerning the
interaction of States. One should apply the test _'in order to find out the level of

development of the principle of non-aggression under international faw in the late

nineteenth century.
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Dating from the early nineteenth century. there is ample evidence of State practice
in the Americas and in the South Pacific -~ in the form of non-aggression pacts or
treaties -- denpouncing warsof aggression.lsz These non-aggression pacts gave birth
to the concept of the international responsibility of States in cases of unjust war by
one State against snother 183 An examination of various bilatersl and multilateral
treaties concluded between States will demonstrate | that the concept of
non-aggressicn developed into 8 customary norm in the nineteenth century. Even
though these treaties bind the signatories only, 8 treaty provision may develop into
customary internationa! law if it "constitutes the first textual statement of & custom
which had not previously reached full maturity, but was ... an emerging rule, 8 rule
in statu pascendi. As & consequence of being embodied in & treaty... that rule in staty
pascendi ... crystallizes as a rule of law.” 184

These treatics recognized st least one very important principle: that any type of
armed attack by one country that threatened the territorial integrity and political
independence of another was considered an evil act. In other words, the States wanted
to avoid such uses of force by concluding treaties amongst themselves in which they
exchanged promises not to engage in them. This gave birth to a customary rule of
non-sggression. Even though the term “aggression™ per se was nol used, sll the
elements that co-stitute aggression according to the Definition of Aggression, i.e.an
attack of one country by the armed forces of another, military occupation --

temporary or permanent -- and forceful annexation of one State by another — in

whole or in part -- were included 183

In the Americas and in the South Pacific, 2 customary rule of non-aggression had
developed by the end of the nineteenth century. Once & customary norm is created at
the regional level, it may develop into a porm binding upon the international
community, particularly if it represents the common interest of humanity. Tunkin,
one of the most celebrated Soviet writers, suggests that it is not necessary that all

Stales participste in the crestion of & customary norm of international Iaw, nor is any
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universal practice required: “[a] customary norm of international law may be creaied
by the practice of a limited number of states, and in fact it may become first a
customary norm with a limited sphere of a,pplicat.ion.‘lss The State practice in the
Americas and South Pacific — and binding upon the United States -- had reached the
poini by the end of the nineteenth century where any unprovoked military attack by

one nation against another made the former 8 delinquent.

If the above test of customary international law with respect to sggression is applied
to the annexation of Hawaii, the unquestionable result is that the United States
commiited an act of aggression. This determination is substantiated by the fact that
Ambassador Stevens caused the ariod forces of the United States 1o invade the
territory of Hawaii. This constituted an unprovoked use of force that enabled the
annexation 10 take place. Only the restraint shown by the Hawaiian Queen
Lilivokalani prevented the outbreak of actual military conflict. Thus, the United
States may sccurately be said to have been in violation of international norms in its

military intervention in and annexation of Hawaii.

The Invasion of Hawaii: A Breach of International
Obligations

A material breach of an importstat international obligation occurred when the
United States Marines Ianded in Hawaii and overthrew its legitimate Queen withouta
declaration of war or any other provocstion from Hawaii. A similar act wasdescribed
as aggression in the Charter of the Nuremberg Tribunal in the course of describing
the d&elopment of the prohibition against wars of aggression. Article 6(2) of the

Nuremberg Charter prohibits
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Crimes Against Peace: npamely. planning.
preparstion, ipitistion or waging of s war of
aggression, or & war in violation of international
tresties, agreements or assurances, or participation
in & common plan or conspiracy for the
sccomplishment of any of the foregoing.137

The principles set out in the Nuremberg Charter were recognized by the United

Nations General Assembly at its first session in 1946188

It is evident that the United States not only breached its obligations under Asticle 1 of
the Treaty of 1849 with Hawaii, but also committed 2 “crime under the law of nations”
by planning and implementing the use of force to overthrow the Hawaiizn monarch
without any provocation by her official representatives. The invasion of & peaceful
country with the intent of depriving it of its independence was certainly 2 crime
sgainst peace. President Cleveland stated that "2 candid and thorough ezamination of
the facts will force the conviction that the Provisional Government owes its existence
to an armed invasion by the United States"139 This statement recognizes that the
conspiracy between Ambassador Stevens and the Hawaiian aﬁnenﬁonists was 8

“crime against peace.”

When the Americsa troops landed in Honolulu, a strong protest was lodged by

Cleghorn, the Governor of Oshu (vhere Honolulu is situated) to Ambassador Stevens

as follows:

. It is my duty to solemnly protest to your
Excelleacy sgsinst the landing this evening,
without permission from the proper authorities, of
an armed force from the United States ship "Boston .’
Your Excellency well koows that when you have
desired to 1and naval forces of the United States for
the purpose of drill, permission by the local
authorities has been readify accorded. On the
present occasion. however, the circumstances are
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different. 2od ostensibly the present landing is for
the discharge of functions which are distincdly
responsible duties of Hawaiian Goverament. Such
being the case, ] am compelled w impress upon
yvour Excellency the internstional questions
involved in the matter and the grave responsibility
thereby assumed. 190

Gillis has stated that

[tlhe landing of troops upon s foreign shore not
only without permission, but even agsinst the
protest of the authorities, and in defiance of a
Queen who was recognized as such by these very
troops themselves, was & deliberate and flagrant sct
of war, unless justified by an actual necessity for
the protection of American life and property. and
carried out with perfect sincerity and good faith.
Perhaps nothing could show Mr. Stevens's utter
contempt for the Hawasiian Government more
clearly than his slightest intimation as to his
purpose or motives in taking so extreme an action
upon the governor’'s own soit 191

Sanford Dole's Provisional Government of 1394 was established illegally under
international law and was therefore complelely without authority to emter into
international treaties on behalf of the people of Hawaii with the United States or any
other foreign power. As President Cleveland confessed in his address, “[wlhen our
minister recognized the Provisional Government, the only basis upon which it rested
was the fact that the coﬁm.ittee of safety had .., deciared it to exist. It was neither a
governmentde facto nor ge jure. 192

Moreover, Stevens grossly sbused his diplomatic status by conspiring with the
Comnmittee of Safety to draft and implement a blueprint for the anneration of Hawaii.
His role was in violation of all ethics and principles of international diplomatic law -

a direct interference in the domestic affairs of the Republic of Hawaii. As President
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Cleveland stated, ~{tlo 2 minister... full of zeal for annexation, there seemed to arise in
January. 1893, the precise opportunity for which he was watchfully waiiing -- an
opportunity which by timely ‘devistion from established icternational rules and

precedents’ might be improved to successfully accomplish the great objectl in

view...” 193

Conclusion

The principles that underlie internstional law and, indeed, human civilization, sre

based on considerations of simple common sense. When people, or groups of peaple,
derogate from these principles, the common expectations of the community as 8
whole are sffected. The basis of such expectations is mutual respect - among
individuals, between individuals and their nations or States and, at the international

level, between independent States.

The events that treasformed the Republic of Hawaii into an American territory were
characterized by direct military, political and economic pressure exerted by officials
of the United States government with no respect whatsoever shown for the
sovereignty of the independent country of Eawaii. The puppet government installed
by the United States was & regime completely without popular support. Assuch, it had
no legal mandate to negotiate international tresties of any kind, let alone a treaty of

annexstion-As President Cleveland stated,

Fair minded people, with the evidence before them,
will hardty claim that the Hawaiian Government
was overthrowa by the people of the islands or the
Provisional Government had ever existed with their
consent. 1 do not understand that any member of
this Government claims that the people would
uphold it by their suffrages if they were allowed to
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vote on the qucsl.ion.m“

This chapter bas thus demonstrated that the American annexation of Hawaii
constituted & crime against pesce. An overview of Hawaiian history clearly
establishes the existence of Hawaii as an independeat sovereign State. fully capsble
of managing its own affsirs. No desire existed on the part of the Hawaiian people for
any kind of political merger with the United States. The annexation was engineered
by a small group of American expatristes with the direct and unlawful sssistance of
the official American representative to Hawaii. The purpose of this endeavour vasto
further the economic interests of a small group of men and to secure & significant
strategic acquisition for the United States Navy. No lawful justification caa be given
for this act of naked aggression. In particular there was no threat to the lives or
property of the American nationals. as President Cleveland himself acknowledged.
Therefore. in invading and annexing Hawaii, the United States violated not only an
existing customary norm sgainst aggression. but aiso the legal principles of good
faith and self-determination of peoples. The next Chapter will consider the right of

the Hawsiian people to self-determinstion. and the feasibility of a liberation struggle
in the Islaads. '
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they agree to reserve the questions which have
arisen. or may hereafter arise upon this matter. in
order to discuss them pacifically snd amicably
afterwvards, without ever having recourse Lo violent
measures, and in case & complete settiement should
not be arrived at, to submit the decision to the
arbitration of a friendly nation.

Id., ar 839. See also Manning at 33.
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Treaty of Pesce and Fricadship, Gustemals
and Honduras, Yebruary 13, 1338

ARTICLE X. ... Both republics ... bind themselves Lo
aid each other whenever their ipdependence may
so demand Furthermore, they establish as a
permanent rule of conduct. that ie no event will
they levy war against each other, nor consent that
any hostile operations may be carried on or offense
be given within the territory of one against the
other under any pretext or motive: and in case any
differences should occur, they will make to each
other adequate explanations, and have recourse, if
they should not be able to agree, Lo the arbitration
of some government of a friendly nation.

AJIL. id. Sec also Mapning, id. Similar provisions are found in the following
treaties: Costa Rica, Guatemala, Honduras, Nicaragua and Salvador (February 28, 1876);
Honduras and Nicaragua (March 13, 1878): Salvador and Venezuela (August 27. 1883).
See A.J1L. id. See also Manning at 109, 113, 133.

Treaty of Friendship, Commerce and
Navigation. Ecusdor and New Granads
(Colombis). July 9. 1856

ARTICLE III. If, unfortunately, at any time the
relstions of friendship and good understanding.
which now happily exist between the two republics
and which it is the object of the present treaty Lo
render durable, should be interrupted, the
contracting parties solemnly pledge themselves not
to appeal to the grievous recourse of arms before
exhausting that of negotiation, expisnations being
required and given respecting the grievances
which one party may consider it has received from
the other, or respecting the differences which may
arise between them: and not until the reparation
shall have been expressly refused, which a neutral
and friendly power. selected as arbitrator. hass. in
view of the allegations or explanstions of motives,
and the replies of both partics to the dispute,
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declared to be due.

33 AJIL. id Also see: Treaty of Friendship. Commerce and Navigation. Peru and
Venezuela, April 1, 1859. Manning at 48-49; Treaty of Peace. Friendship and
Commerce, Gu..omala and Nicaragua. September 20, 1862. Id. at 56; Treaty of
Friendship, Commerce and Navigation, Columbia and Peru, February 10, 1870. Id. at

84; Treaty of Friendship. Commerce and Navigation, Ecuador and Salvador, March 29,
1890. 1d.. at 190.

183. Compare this with the views of Kranzbuhler, who says:

The International Military Tribunal tried to find
the legal basis for the crime sgainst Peace in the
Briand-Kellog Pact in the sense that this offense
had already found the sanction of international
{aw. This attempt was extremely weak and it is more
honest to say in this respect, as Jackson did. "Once
there must be a beginning ® But here the precise
question must be raised as to whether it really wassa
beginning or whether it was not at the same time
the end of 2 legal concept that was applied only on
one occasion and that has no chance of being
applied repeatedly. To begin with. the War of
Aggression is a concept which was not defined at
Nuremberg and which, despite ali efforts, it has not
been possible to define.

Eranzbuhler, Nuremberg, Eighteen Years Afterwards, in McDOUGAL AND REISMAN,
INTERNATIONAL LAW IN CONTEMPORARY PERSPECTIVE 1002 (1980). Also see 14 DE
PAUL L. REV. 333 (1963). It is submitted that even though the Nuremberg tribunal
failed to define "war of aggression.” the concept existed even before the General
Treaty for the Renunciation of War of August 27, 1928, known ss the Pact of Paris or
the Eeliog-Briand Pact. The International Military Tribunal failed o take note of the
existence of such a concept because it did not analyze it by applying both the
psychological and material substances of customary international jawv.

Moreover, Bengt Broms states:

Although the first systematic efforts to define
aggression were not made until the foundation of
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the League of Nations, aggression was by ao means
a nove! legal conception. Many agreements were
entered into in previous centuries to create
allisnces either for the purpose of commilting
aggression or for the purpose of defence sgainst
aggression. What the parties apparently had in
mind was aggressive war.

BROMS. THE DEFINITION OF AGGRESSION, 1 RECUEIL DES COURS 305 (1577). Different
atempts have been made at different times 1o define the term "aggression.” During
the period of the League of Nations. through the provisions of Article 10 of the
Covenant, mutual respect for “lerritorial integrity and political independence” were
o be maintained against any external aggression. Also Resolution 14 proposing the
creation of the Treaty of Mutual Guaraatee by the Members of the League of Nations
and the adoption by the Assembly of the League of Nations of a Protocol for the
Pacific Settiement on International Disputes are the instsnces where the act of
aggression was seen to be in close connection with war, 1d., at 305-308. It is submitted
that the animus aggressionis or aggressive intention was well acknowledged by the
international community for & long period of time.

184. Per Arechega. cited in McFADDEN, NUCLEAR WEAPONS FREE ZONES: TOWARD AN
INTERNATIONAL FRAMEWORK, 16 CAL. W. INT'L L. J. 236 (No. 2, 1986).

185. See Definition on Aggression, supra, note 165,
186. Tunkin Coexistence and International Law, 95 RECUEIL DES COURS 17-13 (1938).

187. Reproduced in Judicial Decisions, International Military Tribunal (Nuremberg),
Judgment and Sentences, 41 A.JLL. 174 (1947).

188. UN.G.A. Res. 95(1). UN. Doc. A/64. at 188 (1946).

189. Cleveland's Address, supra, note 138, at 469.

190. Letter written to John L. Steveps. Eavoy Extraordinary and Minister
Plenipotentiary, United States of America by the Governor of Cahu, Honolulu, January
16. 1893. Reproduced in Gillis, The Hawaiian Incident, supra, note 117, 2t 28.

191.]d. a2 29.

192. Cleveland's Address, supra, note 138, at 467.
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193. 1d.. at 464.

164. 1d.. at 469.
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Chapter Vi

Hawaiian Annexation and the Unequal Treaty Doctrine
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Introduction

1n international 1law, the doctrine of unequal treaties is derived from the principle of
the sovereign equalily of States. Unequal treaties exhibit 3 lack of reciprocity
between Lhe contracting parties. The concept was first discussed by Genlili, Grotius,
Pufendorf and Vattel. It began to develop during the colonial period from the
sevepieeath century enward when the colonial powers were entering into uafair
Lreaties -- mostly “peace” treaties -- with the indigenous local authorities of Asia,

Africa and the Americas, with the aim of colonizing their pc:oples.l

When discussing unequal treaties, China immediately comes to mind. since she has
been the victim of a number of such treaties. The eariiest wasthe Treaty of Nanking

with Great Britain in 1842, Article 11 of which provided:

His Majesty the Emperor of China agrees that
British subjects, with their [amilies and
establishments. shall be allowed to reside. for the
purposes of carrying on their mercaatile pursuits,
without molestation or restraint. at the cities and
towns of Canton, Amoy, Foochowfoo, Ningpo, and
Shanghai; and Her Majesty the Queen of Greal
Britain, & C.. will appoint Superintendents, or
Consular Officers, to reside at each of the
shove-named cities or towns, 10 be the medium of
communication between the Chinese authorities
and the said merchants, and to see that the just
duties and other dues of the Chinese Government, as
hereafter provided for, are duly discharged by her
Britannic Majesty’s subiects.?-

Article I1I stated:

... His Majesty the Emperor of China cedes W Her
Majesty the Queen of Great Britain, & C., the Island
of Hong-Kong. to be possessed in perpetuity by Her
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Britannic Majesty, her heirs and successors, and to
be governed by such iaws and regulations as Her
Majesty the Queen of Great Britain, & C.. shalj see fit
to direct 3

Thus. under the Treaty of Nanking British subjects were exempted from Chinese
territorial jurisdiction. They became responsible only to their own consuls in respect

of both civil and crirminal matters 4

After the Treaty of Nanking was concluded, other nations saw that it was possible to
conduct relations with China other than on the basis of sovereign equality.5 Thus, the
Treaty of Nanking was followed by the Treaty of Wang Hiya with America in 1844, the
Treaty of Whampoa with France in 1344, the Treaty of Tientsin with Russia in 1838,
the Treaty of Tientsin with the States of German Customs and Commerce Association in
1861, the Treaty of Peking with Austria-Hungary in 1869, and the Treaty with Japan
of August 1871, 1o mention just a few & These treaties were degrading to China,

compromising her sovereignty and subjecting her peeple 1o exploitation.

Another example of an unequal treaty entered into during the nineteenth ceﬁiury 1s
the Treaty of Annexation between Hawaii and the United States’ It is particularly
notable because it betrays how the economic interests of America directed her
political apparatus to overthrow the legitimate governmesnt of an independent
nation. The treaty was signed in Washington on june 16, 1897. Article | read:

The Republic of Hawaii hereby cedes absolutely and
without reserve to the United States of America all
rights of sovereignty of whatsoever kind in aad
over the Hawaiinn Isiands and their dependencies;
and it is agreed that all the territory of and
appertaining to the Republic of Hawaii is hereby
annexed to the United States of America under the
name of the Territory of Hawaii 3
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Even the United Nations Charter has been held un by some as ap example of an
unequal treaty, since it gives permanent membership and veto power in the Security
Council 1o the five great powers? The validity of the veto is increasingly being

brought into question.

An unequal treaty achieved through the use of force isalso known as s treaty contra
bonos mores (against good morals). Such a treaty is illegal and void "not because of
the lack of essential ingredients but because it is subversive of the law and tends to
weaken the foundations of the human society."m Arguments will also be made in
respect of the legal status of the Hawaiian annexation treaty once the historical

development of the unequal treaty doctrine is traced.

Hawaiians are the only nalive people in America who are not considered to be
“Indians-11 and, as such, have been peglected by the United States Governament. Even
the Aleuts and Eskimos are considered Indians under § 430b(b), Title 25 of the United
States Code Annotated (USCA), which defines an “Indian tribe” as “any Indian tribe,
band, nation, or other organized group or commuaity, inciuding any Alaska Native
village or regional or village corporation asdefined ir or established pursuant to the
Alaska Native Claims Settiement Act ..*12 § 1602(5), Title 43 of the USCA further
defines a “native” as “a cilizen of the United States who is a person of one-fourth

degree or more Alaska Indian ... Eskimo, or Aleut blood, or combination thereof.”13

The present chapter will also assert that Article 52 of the Vienna Convention, which
states that “[a] treaty is void if its conclusion has been procured by the threat or use
of force ..."14 should be interpreted as having retroactive effect because the unequal
treaty doctrine had become a rule of customary faw by the time the events leading up
o the Hawaiian annexation took place. Finally, it will be shown that the Uaited States
shouid be held responsible for the consequences of this unequal treaty under the
principle of Stal.c responsibility.
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The Development of the Unequal Treaty Doctrine

The “international personality” of States is at the core of the equality of States!d
From the concept of equality, Oppenheim, as cited by McNair, drew three conclusions:
first, every State should have one vote concerning any particular international issue;
second, the vote of the weakest and smallest State should have the same weight as that
of the most powerful; and third, no State should be able to claim jurisdiction over
another 16 Oppenheim also warned that legal equality is not the same thing as
political equality.17 It is in situations of political inequality that States sre denied

their right to legal equality by being forced to enter into unequal treaties.

Grotius stated that treaties "which add something beyond the rights based on the law
of nature are cither on equal or unequal terms. Those are on equal terms which are
of the same character on both sides, ‘which are equal and common on both sides’. 18
Took, however, believed that Grotius, in fact, supported the rights of the victorious
party irrespective of whose cause had been just.lcj At the same time, it has been
argued that Grotius never discussed the concept of the equality of States, and that the
concept had its origin in natural law t.heory.zo Some credit Pufendorf with
pioneering the concept in 172921 Other writers are of the opinion that the doctrine
commenced with the Pesce of Westphalia of 164822 In the middle of the cighteenth

century Vattel, Moser, and Wolff included it in their writings 23

Vatte! based his conception of unequal treaties on a iack of reciprocity or

equivalence in things promised that amounts (o an "unequal alliance” 24

. We must either pronounce sovereigns to be
absolutely emancipated from all subjection to th-
law of nature, or agree that it is not lawfu: for
them, without just reasons. to compel weaker states
to secrifice their dignity, much less their liberty,
by unequal alliances 2>
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Despite viewing them as contrary to natural law, Vattel believed that unequal
alliances were necessary for the safety of the more powerful States 26 Similarly,
Pufendorf viewed unequal treaties as acceptable so long as they did not generate war

or connicr..z"

Professor Verdross based his conception of the doctrine on a more concrete
foundation, deviating from the thinking of traditional Western writers such as
Oppel:lhr:h:n.28 Hyde.29 Butler and Put.ney.3° In 1937 he wrote that treaties between
sovereign States were valid so long as they did not violate any norm of jus t:ogcns.sl
He criticized those writers who saw "the whole international law™ as based on the will
or consent of States, since this did not take into accouat norms necessary for
international tresties to come into being 32 According to Verdross, treaties that are
conira bonos mores are void as they “restrict the liberty of one contracting party in
an excessive or unworthy manner or which endanger its most important rights."33
Verdross based his argument on the Oscar Ching Case 34 in which Schucking J. stated
that “(tihe Court would never, for instance, apply a convention the terms of which
were contrary to public moralit.wj'."35 The principle is derived from domestic contract
law tkeory. which provides that & contract is void if it is concluded agrinst public

policy.For example. a contract to kill ssmeone is void ab jpitjo.

Does this mean that every agreement that favors one of the parties is illegal? Nozari

provided the following answer to this question:

... States are free to grant, in their agreements,
special advantages to a contracting party. without
expecting reciprocal undertakings. If an
agreement is concluded by the true consent of the
legally equal parties, without exercise of power,
how couid such a treaty be calied an unequal
troaty?36
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However, the problem remsins: how does one determine the validity of a treaty
entered into when s treaty was concluded as a result of an upremitting coercion
exercised by one sovereign State over the other. e.g. the Hawaiian annexstion
t.rea.:y?37 When two States of equal power and influence enter into a tresty, common
sense suggests that, in the sabsence of undue influence or implied threats, neither
will grant concessions greater in value than those received in return. The
probability of fairness is greater in cases when the two treaty partners are palitically
unequal States. Voluntary grants must atways come from the more powerful State

with no strings attached 5o as to remove any suspicion of unfair dealing.

Unsuccessful attempts have been made to obtain a judgment from an internstional
tribunal concerning the status of an apparently unequal Lreuy.38 For instance,
China and Belgium concluded a treaty in 1&‘.;5.39 Article 46 of which gave Belgium the
sole right to modify the l.rescy.‘m China sought to revise the treaty in 1926, srguing
that Article 46 made it unequal. Belgium took the dispute to the Permanent Court of
International Justice. but both goveraments wanted (o negotiate a new Lrealy, so no

final decision was made by the Court.

Nozari, drawing on the work of the Soviet writer Talalayev, listed the following as

elements that can make a treaty upequal:

1. Restriction of sovereignty and independence in
foreign policy and foreign trade: 2. Interference
in matters which are within the domestic
jurisdiction of States and peoples; 3. The
extra-territorial operation of foreign laws and the
subordination 1o them of the co-signatory: 4. Lack
of parity in the rights snd responsibilities of the
contracting parties; 5. The heavy burden of
financial commitments, absence of mutval
advantage or in general of reciprocity or equality
as regards the concessions as 2 result of which
agreenentisruched.‘l
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Nozari has provided a comprehensive list of concrete examples readily applicable to
real-world situations. One exception is the second element, interference in the
domestic affairs of a State. It has become very difficult to define the parameters of the
domestic jurisdiction of States under contemporary international law, such as
whether the violation of the human rights of a State’s own citizens is to be regarded
as an internal matter. Another problem arises regarding the element of the
restriction of sovereignty: every inlernational treaty curiails the sovereignty of
States to some degree. That is why McDougal and Reisman say that “[slovereignty even
in its most comprehensive conception refers only to that competeace of states which

international law con!‘ers."“2

Developing countries have been the principal proponents of the unequal treaty
doctrine. They have attacked the traditional conception of internationsl law on the
ground that it was a product of the colonial powers designed for their own advantage.
As Anand states:

The reasons for the present resentment against
traditional international law spring from their
past history and subjugation.. This law not only
permitted discrimination against the non-western
pecoples, but sanctified their exploitation and
subjugation... It sanctified colonialism and accepted
the unequal treaties forced upon weaker states as
valid snd legal... The new states are determined to
annuf the former law of domination as expressed in
the colonial system and unequal treaties €3

Such injustice and consequent resentment was also documented by Judge Padilla

Nervo in his separate opinion in the Barcelona Traction case:

The history of the responsibility of States in respect
to the treatment of foreign nationals is the history
of abuses, illegal interfereace in the domestic
jurisdiction of weaker States, unjust claims, threats
and even military sggression uader the fiag of
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exercising rights of protection. and the imposing of
sanctions in order t¢ oblige a government to make
the reparations demanded 4

A good example of illegal interference is the Nazi-Soviet Non-Aggression Pact of 1939,
which partitioned Poland between the two countries and gave Estonia, Latvis and

Lithuania to the Soviet Union. These three States were then forcibly annexed in

October 19399

Stuart Malawer has developed an interesting typology of unequal treaties. To him.

the term includes:

1) treaties containing formally equal tresty
provisions, but in practice, unequal obligations
which may occur as s resuit of unforseen
developments; 2) treaties contsining formally
unequal obligations, regacdless of the actual effect
of the treaty. 3) znd 4) are identical to 1) and 2),
except with either economic or military force
threatened or used in order to conclude such
agreements; 5) treaties not otherwise unequal,
concluded through the use of economic force alone;
6) treaties not otherwise unequa!, concluded
through military force alone. 46

Malawer notes that types 1) and 2) have rarely existed, and that types 3) and §) may
be regarded as imposed treaties, since they are accomplished through the application
of illegal military force. However, he does not think that economic pressure alone is
enough to vitiate 2 State's consent®’ This leads to the conclusion that a Lreaty

obtained through economic duress alone is voidable but not void.

This iast conclusion istoo narrow. Article 38(1)(c) of the Statute of the International
Court of Justice lists as one of the sources of international law “the general principles

of law recognized by civilized nations. ™3 One such principle is that yndue economic
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pressure vitiates an agreement. Thus, any treaty concluded under military or
economic threst! or ur.uue influence is 1pso facto void. even in the absence of the

actual use of rorcc.“g

Detter is also of the opinion that economic pressure can place a treaty within the
sphere of unequal trealies. He termed these treaties "treaties of assistance”™ and
argued that such “agreements usually implied that the former [colonizl] stsie was
given considersble influence on the economy of the latter {colonized] -one; the
‘assistance’ that was te be given under the agreement could often be withdrawn by an

arbitrary and unilateral procedure."sn

It s now clear that. when judging the status of a treaty. oae must take into account
that equality does not mesn, as Detter says, “equality of povet'.‘s1 but legal equality.
AsOppenheim stated:

States are by their nature certsinly not equal as
regards power, territory, and the like. But as
members of the community of nations they are. in
principle, equal, whatever differences between
them may otherwise exist. This is a consequence of
their sovereignty in the international sphere 32

What Malawer did not consider was the fact that the validity of aa aliegedly vnequal
treaty should be considered from the point of view of both the political and legal
equality of States. World power politics have created an stmosphere in which any
treaty of “peace and [riendship™ is now looked at with suspicion. For example. the
recent controversisl Peace Treaty between Sri Lanka and India — which paved the
way for the Indian Goverament to mediste between the Sinhalese government and
the Tamil guerillas -- bred so much animosity smong the Sinhalese people for the
Indian Government that when the iste Indian Prime Minister Rajeeb Gandhi visited
SriLanks after the treaty was signed, an attempt was made on his life.
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Finally, each international lreaty needs to be analyzed individually in order to
determine the trre pature of its terms and conditions. Today. the international
community would be very likely o question any irealy thal gave leverage w a
powerful State over the internal political affairs of, or territorial changes in, a
Wweaker country. It would nol be an exaggeration 1o say that the concept of unequal
Lreaties has given smaller powers the beaefit of the doubl whenever any provision of
a past Lreaty is impugned on grounds of inequality. Victimized peoples -- whether or
not they possess their own State -- should also be in a position to assert such illegality

against a State for any previous wrongdoings on the basis of inequality.

Thus, unequal treaties can be defined as those that have been obtained either
through military or economic threat or action. They are void, regardiess of whether
force has actually been used. This definition is necessary in order to account for any
undue pressure or influence not patent on the face of the document itseif, or for any
threatened action that is not taken because the weaker state has capitulated to the
threat and concluded the treaty. Only in this way may the legitimate interests of

weaker States be adequately safeguarded.

State Practice

The Indian sub-continent has probably seen more treaties between sovereigns -- in
its case, kings and sultans -- than any other region. These treaties, described in

Kautiliya’s Arthasastra were ecither equal (Sama Sandhi) or unequal (Asama

MD-SB Elements of unequal treaties may also be found in the agreements made
by the King of the Hittites, Hatisilus I11, with his vassal States 4 The Treaty of Madrid
of 1526, between Emperor Charles V of Spain and King Fraancis I of France, may also
be cited as an instance of a coercive treaty. IL was later repudiated by Francis 135

The Russo-Swedish rreaty of 1616, concluded through English mediation, was
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described by Shafirov, then Vice Chancellor of the Russian Empire, as a "prejudicial
and forced” treaty > Witliam Butler summed up Shafirov's view, stating that it was
"an ‘extorted trealy’. and contrary to ‘all equity and charity, and against so many

pacifications and defensive allian ces’..."57

The Herron-Hay Treaty of Januacy 22. 1903, between the United States and Columbia.
through which America was to obtain the right to exploit the Panama Canal for a
period of 100 years. was humiliating to the people of Columbia. As 2 result. the
Columbian Seanate refused to ratify it3® Panama seceded from Columbiz with
American aid on November 4. 1903, and two weeks later the United States concluded a
treaty with Panama. known as the Hay-Varilla Treaty. that severely impaired the
sovereigaty of the new State 72

One might also mention the Brest-Litovsk and Bucharest Treaties of 1918. The USSR
considered the former an insult to her dignity. since it was imposed upon her "under
military or official pressure and reduced the Bolshevik Government to a state of
economic and political impotence,®0 The Bucharest Treaty “bound [Rdmania] hand

and foot to Aust.ria.—Hux:cgary.“f’1

The Versailles Treaty of June 28. 1919, between the Allied Powers (Belgium. the United
Kingdom. France and the United States) and Germany, was later renounced by the
German government on the ground that it was unequal or coercive. It created an
Inter-Allied Rhineland High Commission whose expenses were to be defrayed (Article

2). along with those of the occupying troops of the Allied Powers (Article 6). by
Germany. 62

The validity of these treaties is still questioned under international lsw. since they

were negotiated under circumstances of coercion.
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The practice of the United States concerning upequal treaties was quite different
whep she was not one of the parties involved. This became quite noticeable in her
attitude towards the early twentieth century agreements between Japan snd China --
the Treary Respecting the Province of Shantung 63 and the Treaty Respecting South
Manchuria and Eastern Mongolias“ -- negotiated under condilions of military threat
by Japan against China. In 1913, United States Secretary of Staie Bryan sent a note to
the Japanese Government through the American Ambascador 0 fagan raising a

serious protest against the conclusion of these treaties. It stated:

In view of the circumstances of the negotiations
which have taken place and which are pending
between the Government of Japan and the
Government of China. and the agreements which
have been reached as a result thereof, the
Government of the United States has the honor to
notify the Imperial Japanese Government that it
cannot recognize any agreemen: or undertaking
which has been entered into or which may be
entered into between the Governarents of Japan and
China impairing the ireaty rignts of the United
States and its citizens in China. the political or
territoriad integrity of the Republic of China, or the
international! policy reclative to China commonly
known as the open door policy.r."5

The American attitude towards the Sino-Japanese treaties was extraordinary in that,
for the first time, it officially brought the validity of an international treaty into
question on grounds of inequality. This position was augmented by the Stimson Note
of January 7, 193256 which Malawer states "was a clear indication, no matter how
limited, that al least one major power in the 1930's was not going o recognize aa

imposed treaty, for whatever reasons, political or otherwise.“67

It is beyond question that China played & very important role in the development of
the unequal treaty doctrine. Although the term “unequal”™ was not used until the
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early part of the twenlieth century, the concepl was prevalent in the nineteenth
¢:t:nlury’.€’3 The first Chinese reference lo “unequal” treaties was in 1923, but at the
official level the term was aot used by the Peking Government until November 6,
1926 69 Today. China insists that all the treaties of the nipeteenth and the early

twentieth centuries to which she was a party were unequal and, therefore, invatia 70

Even though China was able 1o persuade the Soviet Union to give up her
extraterritorial and consular jurisdiction in China ihrough Article 12 of the
Sino-Soviet Treaty of May 31, 1924.”! it was not uatil 1943 that Chins achieved simitar
treatment from the Western Powers./2 Moreover, the Agreement between China and
the United Kingdom on the future of Hong Kong was not officially signed in Beijing
until December 19, 1584. 0On May 28, 198). instruments of ratification were
exchmged.73 Articles 1 & 2 of the Joint Declaration, which is a part of the overall

Agreement, stated, respectively that:

The Government of the People's Republic of China
declares that to recover the Hong Kong area
(including Hong Kong Island, Kowloon and the New
Territories, hereinafter referred to as Hong Kong)
1s the common aspiration of the entire Chinese
people, and that it has decided to resume the
exercise of sovereignty over Hong Kong with effect
from 1 July 1997.

The Government of the United Kingdom declares
that it will restore Hong Kong to the People's
Republic of China with effect from 1 July 1997.74

The three treaties that established British rule in Hong Kong were the Treaty of
Nanking of 1842, under which Hong Kong Istand was ceded in perpetnity: the
Convention of Peking of 1860, under which the southern part of the Kowloon
Penninsula and Stonecutters Island were ceded in perpetuity: and the Convention of

1898 under which the New Territories (comprising 92 per cent of the total area of the
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territory) were lessed 1o Britsin for 99 years from July 1. 1858 75 The main reason
why Britain decided to enler into negotiations with China concerning Hong Xong's
future was that the New Terrilories were subject 1o a lease with a fixed expiry date 76
The Joint Declaraion thus brought to an end three century-old unequal treaties

forcefully imposed upon China by Britain,

The practice of States during the twentieth century thus leads to the conclusion that
unequal treaties should be repudiated and new, more equitable arrangements should
be reached between the contracting parties. The experience of China provides a
positive mode! for Hawaii, as the decidedly unequal treatment received by China at
the hands of the European powers in the nineteenth and early twentieth ceaturies
has now been put right by such agreements as the one regarding Hong Kong and the
New Territories. There is no reason Why a similar agreement could not be reached

with respect to Hawaii.

International Law Relating to Unequal Treaties

The end of the nineteenth and the early part of the twentieth century witnessed new
developments in the peaceful settlement of disputes. The 1899 and 1907 Hague
Conventions were giant steps in this direction. Article 1 of both Conventions spoke in

favour of the avoidance of the use of force in relations between States. It reads:

With a view o obviating as far as possible recourse
to force in the relations between States, the
signatory Powers agree to use their best efforts to
ensure the Pacific settlement of international
differences.””
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The question arises as to whether the phrase "recourse to force™ should be
interpretied to include resort to economic force as well. Although this is not clear, the
phrase “relations between States”™ presumably includes the negotiation and
conclusion of lrealies between States. Ia other words, it ¢can be argued that the
Conveniions shunned the use of force in the conclusion of international treaties
between States This posilion was supported by Presideat Wilson who. after the First
World War, spoke out against the conclusion of secret trealies of any kind’8 Article

18 of te Covenant of the League of Nations reflects such a view, It reads:

Every treaty or international engagement entered
into hereafter by any Member of the League shall
be forthwith registered with the Secretariast and
shall as soon as possible be published by it. No such
treaty or internstional engagement shall be
binding until so registcrcd.79

In the Council of the League, an important question also arose as to the extenat to
wvhich the League could examine the contents of a treaty at the time of its
registration.so In this regard, the French representative, M. Bourgeois stated that
DY treaty incompatible with the spirii of the Covenant should be modified 3! Also at
the Second Assembly, the representative of Greece, M. Seferiades, progposed the
addition of the following clause to Article 18:

Any treaty, the provisiops of which in the
unanimous opinion of the Council are contrary 1o
international public order. shall not be registered,
and shall, therefore, be deemed to be
non-existent 82

If this amendment had been accepted, the law regarding unequal treaties would
probably have taken a very different course. Progress in the development of the

unequal treaty doctrine was not seriously impeded by the defeat of the proposed
amendment 1o Article 18, however. Article 19 declared:
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The Assembly may from time to time advise the
consideration by Members of the League of treaties
wvhick have become inapplicable, and the
coasideration af inlerpational conditions whose

coptinuance might endanger the peace of the
wortd 33

Articie 19 thus recognized the practical demands of global politics, i.e.. the revision of
2 number of previous treaties. It emerged as an important principle underlying the

rule of rebus sic stantibus®4 which some have argued is directly connected with “the

right to self-preservation and the right to nationat existence 39 Unfortunately. the
Assembly’s power was recommendatory only: it had no authority te change the terms
of a treaty. cither in whole or in part. That is why in 1920, when Bolivis and Peru
asked the Assembly, on the basis of Article 19, 1o modify the Peace Treaty of 1904
between Bolivia and Chile, and the Treaty of 1883 between Peru and Chile on the
ground that they were unequal, the Assembly answered in the negative 86

In 1929 the Assembly of the League declared the meaning of Article 19 of the

Covenant to be as follows:

A Member of the League may on its own
responsibility ... place on the agendas of the
Assembly the question whether the Assembly
should give advice as contemplated by Article 19
regarding the reconsideration of any treaty or
treaties which such Member considers to have
become inspplicable or the coasideration of
international conditions the continuance of which
might, in its opinion, endanger the peace of the
world 37

Article 19 briefly became a beacon of hope for those who had long been the victims
of unequal treaties that had been forced upon them. It "constituted an integral anda

polentially important element in the political and juridical system set up under the
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League 38 [Empbasis added).

However because the Assembly had no power to revise any treaty provision under
Article 19, it is often argued that this Article should not be regarded as an effective
rule of rebus sic stantibys 39 The importance of Article 19 is that it crested & major
international demand for a more effective mechanism to bring about the revision of

treaties. The situation that existed at that time was described by Pitman Pottter:

The demand for revision in recent Limes has arisen
to take care of cases where the fault existed from
the beginning and was ... unescapable because the
treaty was forced upon the pow complaining
signatory -- not a situation covered by any such
rule. It is very largely to deal with alleged
inequities imposed by force that the demand for
revision of treaties has arisee and been developed
in recent y:a.rs.go

The 1928 General Pact for the Renuncistion of War, commonly known ss the
Kellog-Briand Pact, ushered in a new ers regarding the use of force. Even though it
did not specifically mention treaty law, it was nevertheless directly concerned with
treaties made under coercion. Article 1 of the Pact reads:

The High Contracting Parties solemnly declare...
that they condemn recourse to war for the solution
of internsational controversies, and renounce it as
an instrument of national policy in their relations
with one another 9!

United States Secretary of State Stimson._ in his famous Stimson Nate of 1932, was the
first to apply the Pact 2 However, it was arguable vhether the Pact applied in cases
of seizure or sanexation concluded under the threat, hut not the actual use, of
force 93 since the Parties agreed to renounce war as s matter of national policy and to

seek peaceful solutions to taeir differences. The Assembdly of mé League of Nations
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recognized Lhe importance of the Pact in its resojution of March 11, 1932, which

stated:
Part. 1. The Assembly,

Considering that Provisions of the Covenant are
entirely applicable to the present dispute, more
particularly as regards:

1) The principle of scrupulous respect for treaties:

Proclaims the binding nature of the principles and
provisions referred to .. and declares that it is
tncumbent upon the Members of the League of
Nations not to recognize any situation, treaty or
sgreement which may be brought by means

contrary to the Covenant of the League of Nadons
or to the Pact of Paris %4

With the phrase "not to recognize.” the Assembly urged member States pot to honour

any Lreaty that was contrary to the provisions of the Covenant or the Pact of Paris.

The 1935 Ha:.ard Draft Convention on the Law of Treaties put forward some
interesting points. First, in Article 32, it defined "duress” as "the employment of
coercion directed against the persons signing s treaty on behalf of a State or against
the persons engaged in ratifying or acceding to a treaty on behalf of a State *%
Second, it provided that if a victimized State signed and ratified a treaty knowing of
the existence of coercion, Lhe treaty would be valid and would not be Lreated “as
having been entered into by that State in consequence of duress % Third, it stated.
in Article 32(b), that the power 1o determine the validity of allegedly coercive treaties

should be eatrusted to a "competent international tribupal ~%7

The irony is that the term “duress” in Article 32 did not apply to the threat or use of
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force by one Slale against another thal was used 1o obtain acceptlance of 3 treaty from
a country that had been defeated or goae bzmr.x'upt..‘)8 That is why "duress” was

explained as follows:

If one State addresses an uitimatum to another State
demanding the conclusion of 2 treaty cmbodying
the terms of a settlement which it insists upon, and
accompanies the ultimatum with a threat of
bombardment or occupation of territory, the
demand in the !ast analysis is of necessity addressed
to those persops or organs which are charged with
the conclusion of treaties and which alone are
competent to comply with the terms of the
ultimatum. Itis therefore argued that, indirectly at
ieast, they are subjected to duress.

The 1939 Harvard Draft Convention on the Rights and Duties of States in Case of
Aggression 100 gys a significant contribution to the field of treaty Iaw. It was more

specific than the 1935 Draft Convention. Article 4 of the 1939 Convention read, in
part:

(2) Situations created by an aggressor's use of
armed force do not change sovereigaty or other
{egal rights over territory.

(3) A treaty brought ahout by an aggressor’s use of
armed force is voidable 191

Article 4(2) was based on the maxim ex injuria jus non oritur 102 It focussed attention
on the long-recognized principle that “rights flowing from acts of force wouid not be
recognized."m3 Conquest could not be “a basis for territorial titles,"104 put would be
“illegal since it constitutes a violation of 2 treaty ob!iga.t.ion."lw By using the term
“voidable” in Article 4(3), & balance was struck whereby the victim State was given
" the option of accepting or rejecting the treaty. If the treaty was fair and reasonably

reciprocal, 8 victim State might prefer to honour it rather than to declare it annuvlied
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merely Lo protest the more powerful State’'s aggressive behaviour 106

The law regarding unequal treaties reached its height in 1969 with the conclusion of
the Vienna Convention on the Law of Treaties. 197 Under Articte 52 of the Convention,
“[a) treaty is void if its conclusion has been procured by the threat or use of force in
violation of the principles of international 12w " 108 It has been argued that Article
32 is the codification of an existing rule of customary international 1aw 199 The
General Advisory Committee on Arms Contrel and Disarmament of the United States
Congress noted that “the Vienna Convention is regarded by both the US. and the
Soviet Union as a codification of customary international 1aw on Lreaty obligations
spplicable to parties and non-parties alike "110 Even so, the interpretation of the
Convention is not without difficulty. The major difficulty faced by the International
Law Commission in drafting the Convention's provision on unequal treaties was
whether the phrase “threat or use of force™ should include economic and political as
well as military pre:ssure:.“1 On the issue of political pressure, Judge Padilla Nervo. in
the Fisheries jurisdiction Case,“z had this to say while applying Article 52 to an
Exchange of Notes between Iceland and the United Kingdom:

A big power can use force and pressure against a
small nation in many ways, even by the very factof
diplomatically insisting on having its view
recognized and accepted. The Royal Navy did not
need to use armed force; its mere presence on the
seas inside the fishery limits of the coasial State
could be enough pressure. It is well known by
professors. jurists and diplomats acquainted with
international relations and foreign policies, that
certain ‘Notes' delivered by the government of a
stropng power o the government of a2 small nation,
may have the same purpose and the same effect as
the use or threat of force. '

There are moral! and' political pressures which
cannot be proved by the so-cslled documentary
evidence, but which are in fact indisputably real
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and which have. in history, given rise to treaties
and conventions claimed to be freely concluded and
subjected to the principle of pacta sunt
servanda 113

What judge Padifla Nervo said. in effect. is that political pressure is covered by Article
32 of the Vienna Coavention. Moreover. Article 52 is backed up by Article 53. dealing
with “Treaties Conflicting with a Peremptory Norm of General International Law (Jus
Cogens)."114 which reads:

A treaty is void if, at the time of its conclusion, it
conflicts with a peremptory norm of general
internatiopal Jaw. For the purposes of the present
Convention, & peremptory norm of genersl
international law is a porm accepted and
recognized by the international community of
States as a whole as & norm from which no
derogation is permitted and which can be modified
only by a subsequent norm of general
international 1aw having the same character, 113

Article 53 imposes a restriction on the capacity of States to conclude treaties 16 g

restriction resulting from the “progressive development of international law."117

It might be argued that because the denial of the right to self-determination violates
a peremptlory norm and because Article 53 of the Vienna Coavention renders void
any treaty that conflicts with such a porm. the Hawaiian anneration treaty is voided
by Article 53 as 2 matter of conventiopal law. However. Article 53 oniy Voids a treaty
that conflicts with a peremptory norm “at the time of its conclusion.” and the rules
prohibiting aggression had not yet become peremptory norms at the time of the

American intervention in and annexation of Hawaii.

The voiding of international treaties, however, is not the only consequence of a

finding that s norm has become peremptory. A second consequence of such & finding
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is o render purely domesLic aclivities that violale peremplory norms international
delicts. Therefore, the ongoing denial by the United States of the continuing right of
native Hawaiians Lo self-determination. now well-established as a peremptory norm,

is a clear violation of customary international law.

If Article 32 is applied to current international relations, it would clearly remain
incomplete unless interpreted as rendering void treaties concluded under economic
pressure. This is especially so when the members of the group of industrialized States,
or G-7, -- the United States, Canada, the United Kingdom, Italy, France, Japan and West
Germany -- hold enormous sway, by virtue of their economic might, over the policies
both of individual States and of the international community asa whole. For example,
the success of Mikhail Gorbachev's domestic economic reforms may well depend upoa
the US. $15 billion aid package proposed by France and West Germany at the Houston
economic summit of 1990.11% The United States, Japan and the Uaited Xingdom,
however, oppose such a package vnless and until more democratic reforms and a
market-orienled economy are assured, and a study is done of how the money will be
spent.19 Similarly, Japan's proposal to assist China with 8 multi-billion dollar aid
package is opposed by Canada because of China's failure o ensure internal
democratic reforms.120 Moreover, it is an open secret that the United States controls
the destinies of many developing nations through the International Monetary Fund
and the World Bank, forcing them to alter their domestic and foreign policies.
Therefore, the reality of economic pressure must be acknowledged if Article 52 is wo
serve its intended purpose of ensuring greater fairness in the negotiation and

conclusion of international treaties.

One of the most importanl issues in the law of treaties is the question of the

retroactive effect of rules of jus cogens. In this context, Schwelb has stated that:

a rule of jus cogeps does not have retroactive
e!_Tzcts unless, of course, the new jus cogens rule is
created by treaty and the intention to give it
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retroactive effect appears from the treaty or is
otherwise established ...121

Article 4 of the Vienna Convention also clearly speaks of the non-retroactivity of the
Convention. It states that “[wlithout prejudice to the application of any rules set forth
in the present Convention, the Convention applies only to treaties which are
concluded by States afier the entry into force of the present Convention with regard

to such States 122 Article 28 also speaks of the "Non-retroactivity of Treaties.” It reads

Unless a different intention appears from the
treaty or is otherwise established, its provisions do
not bind 2 party in relation to any act or fact which
took place or any situation which ceased to exist
before the date of the entry into force of the treaty
with respect to that party.123

The controlling factor in Article 28 is the intention of the parties, something not
governed by any principle that may be drawn from a treaty’'s provisions
themsetves 124 1n Articte 52. the use of the past tense "has been procured” evincesan
unmistakable intention to give the provision retroactive effect. These words refute
any argument that the scope of Article 52 is limited to treaties concluded after the
entry into force of the Vienna Convention. Article 4 in its first part states that
“[wlithout prejudice to the application of any rules set forth in the present
Convention to which treaties would be subject under international law independently
of the Convention.” Thus, while it scts out the general rule that provisions of the
Vienna Convention are not to be applied to treaties concluded prior to its eatry into
force, it provides an exception w this rule. That exceptlion appplies whenever a
customary rule of international law contradicts the general rule. Article 28 is the
codification of just such a customary rule, a rule that denies treaties retroactive effect
in the absence of 8 contrary intention. Because that contrary intention is clearly
shown by the text of Article 52, Article 28 overrides Article 4 in respect of the
retroactive application of Article 52. Therefore, no provisions of the Vieana

Convention preclude the retroactive application of Article 52 as a matter of
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coaventional law,

As noted earlier that Article 33 and the conventionual rule it codifies, both limit the
voiding of international treaties oniy wvhen the peremptory norm with which they
conflict existed at the time of their conclusion. However, as Professor McDougall has

argued, that international [aw is

a process, it is a living, growing law, grounded in
the practices and sanctioning expectations of
nation-state officials, and changing as their
demands and expectstions are changed by the
exigencies of new interests and technology and by
other continually evolving conditions in the world
arcna 123

With this in mind, it is submitted that the rising expectations of colonized and newly
de-colonized peoples have created conditions in which it is now desirable w apply
retroactively the peremptory norm against denying the right to self-determination,
S0 as to void treaties, such as the Hawaiian annexation treaty, that violate this norm,

but which were concluded prior to its emergence as a peremptory norm.

In this vein, Article 103 of the United Nations Charter states that

{iln the event of a conflict between the obligations
of the Members of the United Nations uader the
present Charter and their obligations under any
other international agreement, their obligations
under the present Charter shalt prevaill%

An exceilent analysis of Article 103 has been provided by Goodrich, Hambro and
Simons.!27 They interpreted it ss epplying to conflicts between the Charter ead (1)
international agreements between member States concluded before the Cherter

entered into force; (2) international sgreements between member States concluded

sfter the Charter entered into force: and (3) internstiona] agreements between
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member States and non-member States concluded either before or after the Charter
entered into force 128 Nozari says that "Article 103 does not consider any limits as wo
time and operates both retrospectively and pro5pectively.“129 If it is true that "{t}he
facts in connection with the science of law canpot. in reality, be anything but the
needs and necessities of community life, social elements, reason and logic with the
consideration of justice as the final end."l3° then the international community must
acknowledge the past wrongdoing of the colonial powers and question the validity of
the many treaties they extorted from colonized or newly decolonized peoples. If one
takes into account that the Vienna Convention is largely a codification of the
customary norms of internatiopal treaty law, thep those norms, and particularly
Article 32, should also be interpreted as having retroactive effect. 1f one reads
Article 52 of the Vienna Convention, so interpreted, together with Article 103 of the
United Nations Charter, then an argument may be made that pre-Charter treaties
entered into under the threal or use of force became invalid upon the entry into
force of the Charter. To argue otherwise is effectively to deny the right to
self-determindtion of peoples such as native Hawaiians and to condone serious past

wrongs committed by the colonial powers.

Rules are meant to serve people, and oot vice versa. Those rules that strike at the root
of human decency and dignity must be rejected. One can never justify a criminal act
by altering the rules in one’s favour just because one is capable of doing so. A crime
is & crime even after a thousand years; if a society must wait that long to mete out
punishment. so be it. Nazi war criminals are still being hunted and tried. The treaty of
anpexation between Hawaii and the United States was immoral, unethical and 2 crime
against international peace. It was merely the reslization of the dream of = few
ambitious individuals who had no autherity to negotiate an international treaty of
any kind on behalf of the Hawaiian people. This is another reason why Article 52 of
the Vienna Convention must be interpreted as having retroactive effect. Once this is
done, the annexation treaty must be treated as void ab initio and the United States

must be regarded as being under an obligation to return Hawaii 1o native Rawaiians.
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This would not only permit justice to be done for native Hawaiisns, but would also be

in line with current State practice in this area.

The Legal Status of the Hawaiian Annexation Treaty

So long as the idea of universal community was alive, there was no need for the
concept of the equality of States. However. this idea faded with the birth and rise of
national States 13! Gradually, the concept of the family of States came into being.
States that were independent of each other and of empires.l32 Such States were
sovereign and the idea of equality was the result of this sovereignt.y.l33 As a result,
the concept that States were legally and not physically or politically equal was
accepted.13“ The four characteristics of legal equality. as has been noted, were
described by Oppenheim as follows:

(1) When a question arises which has to be settled
by consent, every State has a right to & vote, but to
one vote only.

(2) The vote of the weakest and smallest state has as
much weight &8s the vote of the largest and most
powerful.

(3) No state can claim jurisdiction over another.

(4) The courts of one state do not, as a rule. question
the validity of the official acts of snother state
insofar as those acts purport to take effect withip
the sphere of the iatter state's iurisdicr.ion.l 35

The third characteristic -- essentially a rule of non-intervention by cne State into
the internal affairs of another — is the recognition of the sovereign equality of
States. Annexation treaties usually give the impression of being unequal tresaties

entered into under duress. If one looks at the events leutaz s up to the emergence of
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Hawaii as a territory of the United States, it becomes clear that the annexation treaty
was the result of the direct economic. political and military involvemeant of the United
States Government through its official representatives. The puppet government put
into power by the United States had no Iegal mandate to conclude any internationa!
treaty. By eatering into a treaty of annexation with this government, the United
States recognized its legitimacy and accepled the “new government as haviang
authority to represent the state it purportied] to govern 138 Moreover, the
Provisional Government was accorded recognition by the American Minister, Mr.
Stevens,137 even though it exercised administrative or other control over no
territory and was therefore not even s de facto goverament. As Charles Nordhoff has
noted. s de facto government ought to stand on its own legs, and that [it] didn't
do0."138 Thus, the premsture recognition of the Provisional Government by the United
States was an act of delinquency that constituted interference in the domestic affairs

of & sovereign State.

It is quite unusual for an independent country to willingly negotiste away her
sovereignty to become part of another country. Treaties concluded as a result of

coercion are nol protected by the principle of pacta sunt servanda 139 As Erickson

aptly said:

Agreement not force is the logical basis of
internstionel faw... Unequsal treaties are void sh
initio. In contrast to the "principle” of rebus sic
stantibus, which bases tresty invalidity on
subsequent change in circumstances, that is,
treaties become voidable but they are not initially
void, “unequal treaties are legally worthless™ at all
times. Repudiation of an unequal treaty cannot be
considered a violation of international law 140

There is no doubt that the treaty concluded between the United States and the
so-called Republic of Hawsii under the Dole Government was an unequal tresty, and

as such void. However, an argument may be made that 8o Guress was impaosed by the
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US. on the Dole government which signed it so that the unequal tresty doctrine does
not 2pply to the case of Hawaii. Under this argument it would be asserted that the
duress came in 1893, at the time of the overthrow of the monsrchy. or even earlier,
when other forms of economic and political pressures were spplied, not at the time of
treaty-making with the would-be successor to the monarchical government. The Dole
government was never coerced into the 1898 treaty of annexation, and in fact, this

government sactively sought out the tresty. Therefore, it could be concluded that the

treaty was valid.

It is submitted, however, that the annexation treaty must be viewed in its enlirety.
American conspirscy to annex Hawaii started long before the overthrow of 1893. The
removal of the Queen and the installation of & puppet government supported by the
American military with the clear intent of concluding a treaty of annexation was,
therefore, part of & continuous coercion, snd as such rendered the treaty an unequal
one. The legal right to conclude internationsl treaties on behalf of the people of
Haweii rested within the exclusive power of the previous Hawaiian government

represented by the Queen.

There gre alternative legal theories availsbie to challenge the annexstion treaty: (a)
that it was concluded with an incompetent party, or (2) that it was concluded with a
party that claimed to represent s people which had been put in an unequal
relationship. The first point is that the Dole government was created as a result of
direct American interference, not because the people of Hawaii wanted it. Therefore.
it 1acked the legitimacy to spesk for the people of Hawaii. In this view, the Dole
government was s legally incompetent party. Under the second view, the treaty wasa
treaty of unequal alliance, ie., imposed by a very powerful country on & very wesk
people via its unrepresentstive government. Therefore, it is submitted that the
Hawaiian snnexation treaty was entered into in that it was the result of unremitting

Americen political, economic and military coercion.
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Conclusion

The unequal treaty doctrine, Which may be described as an extreme expression of the
Western concept of duress, iS now an acknowledged part of international trealy
1aw 14! Fven though the equality of nations was recognized long ago by Chief Justice
Marshall of the US. Supreme Court, the United States hardly reflected this conviction

in her foreign policy. As Mr. Justice Marshall stated in The Antelope case in 1825,

[nlo principle of genersl law is more universally
acknowledged than the perfect equality of nations.
Russia and Geneva have equal rights. It results
from this equality that no one can rightfully
impose a rule on another 1€

With the passsage of lime, it has become imperative that Article 52 of the Vienns
Convention be interpreted as having retroactive effect. Such an interpretation is, in
any event, justified by Article 28 of the Convention, and by the spparent intention of
the drafrers of Article 52 to give the provision retroactive effect. Moreover, Article 52
is 8 codification of customary international law. The impact of 2 failure to accord the
provision retroactive effect would be o force s State or nstion to surrender

voluntarily its claim to sovereignty. This concern was echoed by Professor Sinha

when he noted:

.. Asinn and African states have expressed their
denunciation of the traditional rule which upheld
the validity of a treaty concluded by means of
coercion of a state 8s belonging to an era when
many principles of internstional law had been
formulated and used for the benefit of 2 small group
of powerful nations against others which happened
to be weaker and smaller ... A treaty imposed by
force is void because, not merely the contracting
parties, but the entire internstional community is
involved. The treaty may be renegotiated, but it
cannot have legal validity as it stands ... Although



302
they have shown acceptance of the principle of
pacta sunt servanda, ... siates would like to see a
rule which would epnable them 1o terminate
vailaterally a treaty involving interests of a state
which are vital to it 143

Contemporary international Iaw imposes State responsibility for the “internationally
wrongful act of & State."144 Article 1 of Chapter 1 of the Draft Articles on State
Responsibility lays down the “{rlesponsibility of a State for its internationally
wrongful acts." 195 1t reads that “[elvery internationally wrongful act of a State
entails the international responsibility of a State" 146 Article 3 identifies the
“[ellements of an internationally wrongful act of a State." 197 which occurs
whenever a State engages in “conduct consisting of an action or omission sttributable
to the State under international law; and ... that conduct constitutes a breach of an
international obligation of the State "14% The word “respoasibility” identifies the
“criminal or tortious act in u:p.lest.itm"149 in municipal law, In this sense,
responsibility for a wrongful act has 2 substantive legal element. These draft articles
have created 2 strong expectation in State practice and for the future course of
international law 130 Ap unequal treaty satisfies the above criteria. Moreover,
Article 19(3)(b) of Chapter III states that "an international crime may result, inter
alia, from .. (b) a serious breach of an international obligation of essentis!
importance for safeguarding the right of self-determination of peoplcs..."151 It is
submitted that the United Staies Government bears the following responsibilities as

the result of its forceful annexstion of Hawaii by means of an unequal teeaty:

a) [A] formal scknowledgment of her illegaily
destroying the constitutional monarch of Hawaii,
and an apology to that effect;152

2) Return of the lands to the Hawaiians and the

resumption of the Hawaiian native Goverament:193
and

3) Monetary compensation 134
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It is beyond dispute, as President Harrison himself admitied, that the Harrison
Administration was extremely sympathetic to the idea of annexing Hawaii. That
Ambassador Stevens in particular had strong annexationist leanings from the very
beginning was well known in Hawaiil3? It is also uncontroverted that Stevens
ordered United States Marines from the USS. Boston to land in Honolulu on January
16. 1893 in order to provide much-needed support for the revolutionists, and that he
recognized the Provisional Government even before Queen Lilivokalani had yielded
her authority o the American forces.136 The conclusion by the majority of the
Native Hawaiian Study Commission that native Hawaiians should not receive
reparations because the actions of Stevens were not authorized by the United States
Government were. as stated by Hon. Moses Kesle, “reached without saalysis or
explanation and fly in the face of the factual material in the majority’'s own
report."157 Ambasssdor Stevens's superiors in Washington never questioned or
revoked his actions. Thus, under the internstional law of sagency, these actions were

those of the United States as well 138

There are two principles underlying this rule of liability. First, "the governmeant or
employer of the agent is better able to absorb the loss and spread it among the
citzenry than is the victim,” aad second, “the government that employs the agent is
in the better position to prevent the loss in the first place by more carefully selecting
the agents to whom it gives suthority and by better training them sbout their
responsibilities.” 19 Therefore, native Bawaiians deserve, at & minimum, a formal

spology from the United States.

Native Hawaiians lost not only their sovereignty, but approximstely 1.75 million scres
of government and Crown lands, [ands held by the Hawaiian government in trust for
nstive Howaiians160 The government lands were set aside by Kamehameba III
exclusively for the Chiefs and the people.lsl They were confiscated by the
Provisionsl Government, subsequently transferred to the Republic of Hawaii and
ultimately ceded to the United States. 162 The United States is under an obligation to



return these lands Lo native Hawaiians.

It has long been a principle of internstional law that a breach of a legal obligation
gives rise to a corresponding duty to make repa:mions.153 The purpose of reparations
is to restore the victims of an illegal act, to the greatest extent possible, to the position
they enjoyed prior to the commission of that act; it is to make their situation the same
as if the act had never happened.ls“ State responsibility erises when a State is
directly or indirectly involved in the commission of an internations! wrongful act,
because, gs Chief Justice Marshall said in 1814, "[t]he law of nations is e law founded
on the great and immutable principles of equity and natural justice.” 183 The doctrine
of unjust enrichment is based on the same "principles of equity and natural justice.”
Under this doctrine, "one person should not be allowed o profit or enrich himself at
another's expense.” It applies whenever “s defendant has something of value at the
plaintiff’s expense under circumstances which impose a tegal duty of restitution."166
The Restatement (Second) of the Foreign Relations Law of the United States describes

the effect of a violation of international law as follows:

(1) A violation of international law gives to

(a) 2 state or international organization adversely
affected, & claim that may be adjudicated in an
appropriate inlernational forum;

(b) a state, international organization, or person
adversely affected, & claim that may be adjudicated
in an appropriate forum pursuant to an agreement
between the state or internstionsl organization and
the person;

(c) 8 state, international organization, or person
sdversely affected, such remedies or defenses in a
forum of & state as are provided by its domestic law
to give effect to international law.

(2) The domestic [aw of & state is not & defense to &
violation by the state of international law....

Comment:

a. State adversely affected. For the purpose of
international lsw, a state is adversely affectad even
though the party damaged by the viclation of
internstional law is an individual of its nationality.
In some situations the state itself, as distinguished
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from an individual, may be damaged by the

violation ....

f. Reparation. The satisfaction of a clsim for a
violation of internstionsl law, or "reparation.” as
this saLisfaction is ususlly catled, may take many

forms. The most common form of reparation is the
payment of damages.157

A claim under section 1(a) of the Restatement may appear to be difficult for Hawaii to
bring. As ap alleged part of America, Hawaii would seem unable to be a party to an
international adjudication, especially at the World Court, where only independent
States may be parties. However, this in no way prevents arbitration between the
federal US. government and native Hawaiians This is clearly a case of unjust
enrichment through which America gained military and economic advantage at the
expense of Hawaiian independence. Needless to say, the United States is responsible
under the doctrine of State responsibility for the damage done to Hawaii by stealing
her independence, overthrowing the legitimate Queen of Hawaii and putting 2 puppet
goverament in her place, with 8 view (o entering into a Lreaty of cession with a2

goverament that had no authorily o conclude one.

Thus, the spplication of Article 52 of the Vienna Convention, in conjunction with
Article 163 of the United Nations Charter, to the Hawaiian situation results in the
inescapsable conclusion that the treaty of annexation -~ an unequal treaty concluded
under continuous duress -- is void. Current State practice dictates that, as in the case
of Hong Kong, Hawaii should be returned to its rightful owners, the people of Hawaii,
and that America should make restitution for its unjust enrichment. This would bring
United States practice into agreement not only with the norms of international law,
but also with the Restatement (Second) of the Foreign Relations Law of the United
States. It would also see justice done to the people of Hawaii, whose inalienable right

{o self-determination was denied in 1898,
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Hawaiian Annexation and the Right to Setf ~Determination
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Introduction

The annexstion of Hawaii contravened the foreign policy principles established and
sdhered to by the founding fathers of the United States.! It also violated Acticle 1 of
the Troaty of Friendship, Commercs, and Navigation dbetwoen The United States and
the Ssndwich Isiands of 1826, signed by President John Quincy Adams_ Article 1 read:
“(tlhe pesce and friondship subsisting detween the Unitad States and their Majesties,
the Queen Regent sad Ksuikesouli, King of the Sandwich Isisnds, and their subjects
sad people, sre hereby confirmed and declsred to be perpetusl ™2 lmiguy. the
Bswaiian King never know whether this tresty had been ratiflied by the United
States. Nevertheless, he “governed himsell by the regulations of that treaty in all his
intercourse with citizens of the United States.™3 Moreover, on December 30, 1342,
President John Tyler also gave assurances concerning Hawaiian independence in sa
address to Congress. He stated:

It cannol but be in conformity with the wishes of
the Government aad the people of the United States
thsat this community thus existing in the midst of &
vast expanse of ocesn sheuld be respected, aad all
its rights strictly and conscientiousty regarded...
while its near appreach W this continent, and the
intercourse which Ameorican vessels have with i ...
could not but creste dissatisfaction on the part of
the United States st any attempt by another power,
should such attempt be thresisned or feared, to lake
possession of the islands. colonize them. and
subvert the nstive Goverament Considering,
therefors, that the United States possesses so very
jarge & share of the iatercourse with those islands,
it ts deemed pot uafit to make the declaration that
their Government sseks nevertheless no peculiar
advaniages, no exclusive control over the Hawaiian
Government, but is conteat with its independent
existence. and anxicusly wishes for its security and
prosperity. Its forbesrance in this respect, under
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the circumstances of the very large intercourse of
their citizens with the islands. would justify the
Government ... in making a decided remonstrance
sgsinst the sdoption of an opposite policy dy say
ather pover

The “Tyler Doctrine” was reitersted by Socretary of State Danisl Webster on December
19, 1842, in his letter to Messrs. Timotoo Haalilio and William Richards. two officials of
the Hawaiian King:

The United States have regarded the existing
suthorities in the Sandwich Isiands as a
Government suited to the condition of the people,
and resting on their own choice ... that the
Government of the Sandwich Islands ought to be
respected; that no power ought ... to take possession
of the islandsas s conquest 9

The Hawaiian annexstion was chalienged on constitutional grounds by George
Ticknor Curtis, the plaintiff's attorney in the Drod Scoti case 8 Article 4, Section 3 of
the United States Constitution reads:

SEC. 3. 1. New Sates may be admitted by the Congress
into this Union; but no new State shall be formed or
erected within the jurisdiction of any other State;
nor shall any be formed by the junction of two or
more States. or parts of States. without the consent
of the logisiatures of the States concerned as well as
of the Congress.

2. The Congress shall have power (o dispose of and
make all noedful rules and regulations respecting
the Territory or other property belonging to the
United States; and aothing in this Constitution shall
be construed as to prejudice any claims of the
United States, or of any particulsr State 7



325

Curtis argued that the phrase “New Staies™ in section 3(1) does not apply to foreign
Siates or countries, and that new tales of the Union msay be crested, according to
sections 3(1) and 3(2). in only two wsys. They may be (a) “formed or erected ... by the
junction of two or more States or parts of States [with ] the consent of the legisiatures
of the States concerned as well as of the Congress” or (b) formed out of “Territory or
other property belonging to the Unitod States. 8 Curtis maintained that in order to be
incorporated into the American Union, a foreign State must satisfly two additional
crileris: it must be coatiguous to the American territory and there must be a
“controlling public necessity for its acquisition.”® He further asserted that “fulpon
this [territorial] clause has been built since the year 1737 the whole system of
forming Stales out of territory belonging to the Unitod States, and under the first
clause cited these new States have been brought into the Union ~10

The annexation of Bawaii did not satisfy these criteria, thus making the Islands, in
the words of Charles Nordhofl' in an 1393 New York Herald article, “stolen
property."“ Furthermore, as Professor Thomas M. Cooley noted, the Provisianal
Government had only the power to act smporarily. until & permanent government
was created 12 "When therefore & commission starts out immediately upon ‘the
crestion of a Provisional Government, to offer its country ss a gift to & foreign
nastion, the very title of the government soems to aegate its sutherity."13 Cooley went
on 10 ohserve that even though aa argument could be mads that the very objective of
the Provisional Gevernment was to bring about annexation, how and where it derived
the authority to pursue this objective remained unexplained. The desire of the people
for vhom the annexstion wis ostensibly effocted was never expressed; rather
“persons of foreign birth resideat in the isiands took possession of the government,
and immodistely started to make s tender of the istands to & foreign nation “14

The ovents following the overthrow of the Queen and the proclamstion of Hawaii ass
Republic were sad and ludicrous. The first was the tendering of American sssistance
to Saaford Dols te convens s mock constitutional convention. One of the last. in 1939,
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was the holdiag of 2 refersndum in which the “qualified” voters of Hawaii were asked
whether the Islands should immodiately be admittad into the Union as s state, with no
mention of the siteraative of restoring Hawail's lnapemlemm.13 This dlatant denial
of the people’s right 1o express their opinion on this important question was
completely at odds with the principies of representative government espoused by
American politicisns For exampie, oa February 11, 1918 President ¥ilson declsred
that “{nlationsa! aspirstions must be respeciod; people may now be dominaisd and
governed by their own conssat. ‘Self-Determisstion’ is nol & mere phrase. It is an
imperstive principie of action W16

It isaiso important to note that the right to vote in the 1939 refereadum was exiended
mA.cﬁanchimnvthhnth&nﬁforontymem.mu
exiending voting rights 10 many American servicemen snd wvomen stationed in
Hawaii.!7 Under the 1aw of nations. the above constitutional convention was argusbly
void gb initio on the ground that it violsted the right of the people of Bawaii to
self-determination.

After annexation, Hawailans came into even closer contsct with an slien culture,
although the Christian religion and English languege had been present in Hawaii
since the 1330's.1% Even before annexation, foreign culture had become so dominant
that an 1360 law required every person to take & Christiap name in addition to his or
her Bawaiian one.!? Since annexation. the toll oa Bawalian culture has been very
high indeed. As Hayden F. Burgess has stated:

Every Hawaiian bss a built-in inferiority complex.
You can‘t help but agve it, because you come from s
culture that's no good. and nothing in it is good.
You have no salid foundation. So you flounder
around and you can't find s place for yourself.
Everywhere you go, you get reminded of the fact
that you are Bawaiian ... There is this empliness
that exists for s Hawaiisn 20
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¥ith such close contact with foreige culture, native Hawalians lost nol oaly their
lsnd and independence, bul their seif-respect, their dignity and the dominance of
their native tangusge 2! Poorer nstive Hewsiians have been the constant odjects of
“forced removal” from prime real estale formerfy occupied in traditional ways22
Because of the resultant humilistion, astive Hawuiigns may be suffering from
irreparable personsl trsuma similer to that experienced by rape victims. 23

It is noleworthy that in 1898, immediately sfier the annexstion, thirty-seven
thoussad Hawaiians (almost every man, voman and child) signed & petition to the
United States Congress and the President prolesting the annexation. It read, in pert,

as follows:;

We particularly resent the presumption of being
transferrod like a flock of shoep, or bartered like a
horde of savages. by an uaprincipied minerity of
aliens who have no right no legal power. no
influence over us, not even s claim of conquest by
fair-handod warfare, and we cannot believe our
friends of the great and just American nation could
tolerate annexation by force against the wishes of
the majcrity of the populston 24

The present Chapter will discuss the violation by the United States of the right of
astive Hawaiians to self-determination. with special reference to the sfter-effects of
the snnexation. The options apen to the Hswaiisn peopie for reggining some messure
of their lost sovereignty will aiso be examined. Finally, recommendations will be
made as to how they might best proceed.
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Hawaii as a Non-Self-Governing Territory

The right to self-determinstion is never limited to & particular time or place; it is the
contisving right of & people. As Judge Dillard ssid in the Western Saharg case. “fik is
for the people to dotermine the destiny of the territory sad aot the territory the
destiny of the peoplo.‘z3

The present distorted geographical structure of the world is the resuft of the
arbitrary territorial divisions of the colonial ers. As s result, the colonial powers are,
{0 a great extent, responsible for the pressat international unrest caused by the
forceful occupation, annexation, separstion and division of their former colonies.
The colonizars unjustly enriched themseives by engaging in rampant plundering of
wealth from the calonized peoples, redefining freodom, equality and morality along
the way to suit their own purposesZ® The colonial powers, in line with Derwin's
theory of the survival of the fittest, justified their expansionist policies ss the
“nstural working out of an inevitable progression of conquest and colonization "7
They have rarely spologized for their wrongdoing.

In & istter of February 24, 1520 to Eari Bathurst, Goveraor Macquarris of New South
Wales stated that

[tlhe rapid incresse of Beitish populstion. and the
cansequent occupancy of the lands formerly dwelt
on by the Natives haviag driven these harmiess
creatures to more romole situations, it is my
purpose to form the proposed Establishment in the
distant fertile tract of couatry iately discovered by
Mr. Thorsby. which will bring it aearer (o their
present place of inhabitation, and at the same time
render it less subject to be disturbod by vagrants
than if it were pisced in the settiod districts; and it
will hsve a further advaniage [rom the
circumstance of the isnds in this new country not



329
being approprisied. whereby [ will be enabled to
assign s suitable portion of land [or the necessary
buildings, and the grest object of cultivation to
which these Natives are (o be instructed 23

A letter of January 10, 1528 from Lieutenant Governor Arthur to Viscouat Goderich
stated:

On my succoeding to the government, I found the

quarrel of the Natives with the Furopeans,

occasioned by an unfortunate step of the officer in
command of the garrison on the first forming of
the settisment, was daily aggravated, by cvery kind
of injury committed against the defenceless Natives,
by the stock-keepers and sealers, with whom it was
s coastant practice to Iirec upoa them vheaesver

they approached, and to deprive them of their
women vheaever the opportunity offered 29

These letters paint & grim picture of the activities of the English colonaizers in
Australis. Moreaver, the amount of gold plundered by the Beitish Government from
New South Wales between 1833 and 1362 was 149304 ounces, worth £552.976.30
1,562,448 ounces of gold — worth £6649.62¢ — was remaved from Victoria in 1862
alone3! The quantity of gold taken from New Zealand between April 1, 1857 and
September 30, 1863 was £,130.763 ounces, worth £4,377.708.32

The colonizers met with responses ranging from outright viclent resistance to
complote collaboration. In fact, in many instances in which Furopeans met with
armed resitance from some groups, only the callaboration of others easbled them to
achieve their ends.

Efforts at colonizing Africa met with responses of all kinds. “Some resisted European
invasions outright and were vanquished by s single expedition. This was the fsto of
the conturies-old coastal kingdoms such as Dahomey, which fell to the Freach in
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1832, and Benin, which the British sackod in 189733 (ther tribes. such as the
Ashanti and Zulu, were able to hald out Jonger, but were eventuslly conquered
well. Some tribes employed guersils tactics with varying degrees of success, but
“Iltihe outcome in ali of these cases was, aevertheless, the same: the Europesns
prevailed and destroyed the ald kin gdoms 34

Bowever, as T.0. Ranger pointed out. Africans should not be portrsyed as helpless
victims in the fsce of European power. The strength of the Furopesns sad the
weakness of the more significant Fast and Ceatrat African kingdoms has been greatly
exsggerated. For the most part, Africans helped farge their own destiny 33 In fact,
most of the sbuses of African oolonidi:n—lndtheymlegiqn—rmhedfmthe
weakness of the Furopeans, and took the form of expediency and cost-cutting. Not
having the strength to prescrve the astive structures, colonis! administrations
resorted o destroying all native African polities deemed strong enough to pose a
threat 35 The success of European colonization seems 1o have boen lsrgely dependent
upon the collaboration of the colanized pooples.

Although the circumstances in Asia differed in maay ways, one glaring similarity
with the African colopial experience is that the Furopean presence was not of sn
overvhelmingly powerful military nsture. Rather, Westerners seem to have adroitly
fashioned a piche for themselves in Asia on the basis of economic technology, using
military -- particularly naval — firepower only asa fast resort. In India, for example,
the English reacted more to the Indian situstion - which they found themselves in
control of aimost by defsuit — than the Indians reacted (o their pressnce. The
English presence developed more from s desire to protect the Royal Navy's ses lanes
than out of any desire to establish sn empire. The eventual resuit was that the
English called the shots, but the game was played an Indian terms 37

Similarly, it is difficult 1o find evidence of s coherent reaction to the Europesn
presence in China. Many would point to the Boxer Rebellion of 1900 and the T'aip'ing
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Rebellion as evidence, but aeither of these events was a direct reaction to European
influence. They wers touched off by the Eurapesn presence, but never actually came
into direct conflict with it3% As Zurcher states. the “simple panern of Wesern
penetration plus Chinese reaction is lost in the multiplicity of complete and partial
influences. innovations, convergences, sstimilations and adspistions, in which
anything which seems genuinely to be aew suddenly appears imbedded in traditionat

mcmm.‘39

Thus, it is difficult 1o produce an accursie generalization of the reaction of colonized
peoples to Furopean colonization. Schoffer has decribed the effects of colonization on
native peoples, as follows:

Even when one accepts the fact that aay
soderniration in any traditional society will creste
serious prohlems like those of a self-interesied
exploitative eatrepeneurship, s proletarianization
of the traditionsl pessant class, a crestion of
resistance of all groups of traditional values and
customs, the fact that such modernization was to be
introduced by foreign rulers crested additional
problems and dilemmas which remained insoluble
chngnmhnhlianmmt.‘o

Rerent re-evalustion of the forceful occupation and snnezation of Lithuanis, Latvia
and Estonis by Russia and of Hawsii by America, and the domestic colonization of
indigenous natioas in Americs, Canada, Australia and New Zealand and of biacks in
South Africs. has raised international legal questions concerping the past and
present sctions of the European colonial powers. In particular, such forceful
occupations and annexstions have raised the question of whether these formerty
independent nations, now part of different Ststes, can be classified as
non-self-governing territories and whether these people, &S & matter of right, may
resort to resistance to regain their jost indepeadence.
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Genoral Assembly Resolution 1341 summarized the characteristics of a
non-self-geverning terrizory as foliows:

Territories ... known to be of the colonial type ....

Territories whose peoples have not yet altsined a
full meastire of self-goverament.

Prims facie ... & territory which is geographicaily
scparate and is distinct ethaically and/ar cuituralty
from the country administaring it.

. [Aldditionsl elements may be .. of an
sdministrative, political, juridical, economic or
historical asturs. If they affect the relstionship
between the motropolitan State sad the territory
concerned in & manner which arbitrarity places
the latter in & position or status of subordination
they support the presumption thet [the territory is
non-nlf-meming].‘l

Bawsii satisfics sil of these criteria. First, Hawaii is arguabty & colonial territory. the
people not having attained “s full messure of self-government.” Second, the Isianders
are stili ruled by an slien people. Even though the present governor of Hawaii. John
Waihee, is a nstive Bawaiisa, Hawaii is & part of the United States and. as such, its
administration is largely under federal control. Hawsii can no longer exercise her
sovereign sad independent power s s nation but is completely under the dicialesof o
foreign constitution. Third, Hawsii is geographicaily separate. and has & different
sad distinct culture, from the ceuntry goveraing it. Finslly. Hawsiians have
historically been treated ss inferior. Therefore, Hawaii is a son-seif-goveraing
territory within the meaning of Chapier Xi of the United Nations Charter. 2

Trask sad Trask heve argued that “Islince Hewaiisas never surreadered their
political rights through tresties. nor voted on annexstion. they fall under the United
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Nations category of & “non-self-governing poople”™ 43 Artcte 73 0f Chapter XI of the
Charter reads:

Members of the United Nations which hsve or
assume respoasibilities for the administration of
territories whose peoples have notl altained a full
measure of self-government recognize the
principle that the intarests of the inhsbitants of
these territorics are paramount, and accept as a
sacred trust the obligation 1o promote to the Utmost,
within the system of internatienal peace and
socurity ostsblished by ths prosent Charter, the
woll-being of the inhabitants of these tarritories,
and, to thisend:

(b) 1o develop self-government, to take due account
of the political sspirations of the peoplss, and
assist them in the progressive development of their
free political institutions, sccording to the
particular circumstances of each tarritory and its

pooples and their varying stages of sdvancement
44

The key point in Article 73 is that “[m]embers of the United Nations which have or
Rme responsibilities for the administration of territories whose peoples have not
attained a full measure of self-government recognize the principle that the interests
of the inhabitants of these territories are parsmount .."[Emphssis added]. The
relationship that exists between the fedoral US. government and native Haswaiians is
one of trust or guardianship The origins of this trust relationship can be traced to
the early ninctoenth contury. US. Chiof Justice John Marshall, in Cherokoe Nation v.
Goorgis O describod American Indian tribes as domestic dependent nations that were
“in 8 state of pupilage; their relstion 10 the United States resembies that of & ward to
his guardian. "% In Yorcemor v. Goorgia 47 Justice Marshall stated that
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[tlhe Indian nations had always been considered as
distinct, independent. political communities,
retaining their original natural rights, as
possessors of the soil, from time immemorial, with
the single exception of that imposed by irresistible
power, which excluded them from intercourse with
any other European potentate than the first
discoverer of the coast of the particutar region
claimed .. 8

It is submitted that native Hewaiians have an even stronger case for s trust
relationship with the federal US. Government than do masintand Indian tribes
becsuse the United States, a3 well 85 other nations, repestediy recognized Hawaii as an
independent soversign country and becsuse it was Americans, inciuding sgonts of
the American government, who overthrew the Hawaiian monecchy 49 There was no
war and no conquest as such. The United Stales retains s logal status in Hawaii
equivaient to that of forceful occupisr, and as & member of the United Nations she is
under s legsl obligation to sssume responsibility for the administration of the
territory of Baweii and to “transmit regularly to the Secretary-General ... statisticsl
and other information ... relsting to economic, social, und educational coaditions™ 0

in Hawaii.

The foregoing analysis also strongly mu&thd.l.heshtmoﬂho United States in
Hawaii is that of & colonizer. The Deciaration on the Graating of Iabpeadance’l wvas
followed by Genersl Assembly Resolution 1541, which spelled out the criteria for
assessing when s non-seif-governing territory has attsined a full messure of
self-government. These are: "(a) [e]mergence as & soversign independent State: (b)
[flroe association with an independent State; or (c) lilategration with an independent
State "3

The principal argument made by the United Kingdom against Argentina in respect of
the Faikisnds/Malvinas was that the right to seif-determination is an absofute one for
the peoples of non-self-governing territories who sre identified s distinct I3 In this
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context James Crawford argued that

(slo far as distinct groups inhabiting s specifind
territory within the State are concerned, one
possibility is that these may be irested in such a
way by the contral government that they become.
in effect. non-self-governing tarritories with
respect to the rest of the State. This was arguably
the case with Esst Bengal (now Bangladesh) in
1970.34

The International Coust of Justice held in the Western Sahsra Casedd thst sny
territorial cisim in respect of & non-self-governing territory is subordinate to the
right of the inhsbitants to self-determinstion, excopt when the populstion of the
lerritory does not constitute “s people™ or when. uader specisl circumstances,
consultation was unnecessary 3 The Court. however. did not discuss what those
specidcircumnmm.w

In order to determine what constitutes “s people,” the Intcrnationst Commission of
hriﬂsoﬂuodaimﬁchsammmhiu!mmonhﬁoricﬂ
background, common cultural and linguistic ties and s sufficient populstion with a
common economic base 38 The Commission also stated that the sbsence of any of these
criteria in 00 way affects s clsim to the right to seif-detecmination 3%

There is sometimes confusion regarding the use of the words “nations™ and “peopies”
in Artictes 1(2)50 and 5551 of the United Nations Charter. This was explained by the
United Nations Secretarist as follows:

{tlhere appears to be no difficulty in this
justsposition since ‘astions’ is used in the sense of
all political entitios, states and non-states, whereas
‘peoples’ refers o groups of human beings who
ny.ornynot.mprinstﬂnornﬂion‘z
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Native Hawailans, it is submitted, qualify as s distinct people, since they differ from
the rest of the settiers of the Isiands in respect of culture, race and language. They
have not regsined full seif-government and ace ruled by laws imposed by an alien
people. The Hawaiians are not. however, 2 conquered people becsuse there was Aever
a0y war with the United States. This was made clear by pro-annexationist US. S&nmr
Joho T. Morgsan, Chairman of the Senate Foreign Relations Committee in 1894, who
stated that “(i)f the Queen, or the people, or both acting in conjunction, had opposed
the landing of the Lroops from the Boston with arsed resistance, their invasion would
have been an act of war."53 [Emphasis sdded]

It isclear, then. that Hawaii satisfies all of the criteria necessary for designation ss s
non-self-governing territory. As such, the Isiands should be sccorded full rights of
self-goverament, with the interests of the Hawsiisn people no longer subordinsted to
those of the United States, the occupying, or colonisl, power.

Self -Determination and the Residents of Annexed
Territories

The aficrmath of annezation saw th American control over most significant
aspects of Hawaiian life. Americans solidified their pesition as the leading business
poople in the Islands. "By 1933. exactly one-third of the directors and officers of the
forty-five sugar plantations and factories in Hawaii were direct descendants of or
felated by macrisge lo the original missionary families of the Islands 5% The
missionary community, in associstion with the Republican Party, began to dominate
the shipping, transportation sad financial inatitutions of the Istands 56 As well, the
missionaries “contributed to the psychological demoralization of the Bswaiians. The
Hawsiian language, dance, and srt were degraded. The laad. property. political and
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religious systems were under constant sitack .66 Becsuse of their trescherous role
in the theflt of the Isianders’ land and independence, many native Hawaiians
continue 10 harbour hostile feelings towards the missionsriesS” One important
problem that persisied from the lime of their arrival was that the missionaries could
acver bring themselves Lo think of their lamities as part of Hawsilan society. For
exsmple, they never aliowed their children to learn Bawsiian, maintsined their own
churches sad schools, and punished church members who married native
Hawaiians 58

Moreover, in order to “de-Hawaiianize™ the terrilory, native Bswaiian children were
forced 10 sttend American schools and sing American songs$? Students were never
eacouraged to learn Hawaiian history. On the contrary. they were obliged to study
American histary as if it were their own.”0 Native Eewaiian children were forbidden
to use, and taught to look down upon, their parents’ lsnguage. Their parents were
under pressure W give them anglicized names. When they refused to dc 30, the
schoolteachers simply rensmed the children themsetves’! The trsditional culture
and customs of Hawaii came under severe criticism and mockery. Hswaiians were
derided by Americans ss barbarous and uncivilized people. Dancing the hula was no
longer welcomed, and the traditional Hawaiian practice of hesaling with herbs and
prayer was isbelied "pqnn.'n

Hawaii has been readered totally economically dependent upen the United States.
Hawaiians have been forced to rely aimost exclusively on imported food by the
manner in which land use and fishing has been manipulsted, and by massive
immigration. The Bill of Rights of October 8, 1840, promulgated during the reign of
Xamehamehs III. granted protection to “sll the people, logether with their lands,
their building lots, and all their property, while they conform to the laws of the
kingdom, and nothing whatever shall be takes from sny individual except by express
provision of the laws."73 Consistent with this principls of recognition of the rights of
people over their land, interests in mheries_hnd boen granted in a separate law,
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which stated that "His Msjesty the Xing. hereby takes the fishing grounds from those
Vho 00w possess them. from Hawaii to Kauai, and gives one portion of them 1o the
common people, another portion 2o the landlords. and a portion he reserves to
himself."7% The kind of social and economic structure developed by native Hawaiians

wes thus very much like that seen in modern welfare States with mixed economies.

This self-reliance was shattered by the increasing contact with and gradual takeover
by an alien culture. Today, Hawsiian economic dependence upon the US. is so
pronounced that the mere rumour of & dock strike can cause people to panic and rush
to buy whatever they can.”> No respect was paid to the traditional Hawaiian method of
jandholding. Consequently, much of the land came to be owned by foreign

investors.”’®

The sbove discussion briefly describes the blatant disregard shown by the United
States for the economic, social and cultural rights and values, and for the dignity of

native Hawaiians. Amundson has stated that

[thhe loss of dignity of a generation is an
irreparable harm. The best that can come from the
goverament concerning an irreparable harm is
the admission that a wrong was done. Such an
admission ought to be demanded from the
government, not only by the descendants of the
wronged group, but by anyone inierested in
fairness. The fact that this admission has no
financial value doesn't mean that it is easy to get.
Ironically, it is ususlly easier to get money from &
government than to get an admission of
wrongdoing. even for 2 hundred-year-old vrong.77

In close to & century since she deprived native Hawaiiens of their independence, sad
sel out in earaest to overvhelm their distinct ethnic and racial charscter with
Anglo-American culture, the United States has offered native Hawaiianc neither

compensation nor apology.
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Lim has noted that the process of overwhelming the indigenous society and culture
included the imposition of Anglo-American Iaw and that that law did not simply

grant equal individual status to both Hawaiian and foreigner before the State:

In Hawaii as elsewhere where the modern State has
cannibalised primitive socicties, that is only half
true. Individuals have been wrenched away from
their trsdiﬁonal-corporm groups. to face other
individuals sometimes, but more ofien than not to
confront new corporate groups, based not on
kinship, or residence. which all in & primitive
society can claim, but on economic and political
clout, to which not all have access.’®

In other words, individual Hawaiians were first legally wrenched away from their
traditional corporate rights, then made to compete for those rights against the

corporate America of sugar planters and ranchers.

Hawaii's adverse possession law, which developed from the Kuleana Act mainly on
the basis of custom, is continually being challenged by the Anglo-American
society.79 The law of adverse possession was of two kinds. On the one hand., it imposed
a statute of limitations on the true owner in reclaiming his land: on the other, it
inciuded judicial opinions that outlined the extent of iegal uwrpaﬁon.so In 1871, the
iaw limited the true owner’s right to redress 20 years after his dispossession. By
1898, this period had been reduced to 10 years, and remained so uatil 1973 when it
went back to 20 yu.rs.SI

This wholly uneven contest is in conflict with the standards set forth in Article 27 of
the International Covenant on Civil and Political Rights, which prohibits s State
from precluding the members of a particular ethnic group or community from
practicing, “in community with other members of their group.” their own culture,

rc!igipn and languagc.sz
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The sbove-quoted phrase may be said to imply that the cultural, religious and
linguistic rights to be protected shatl be derived from the general or common laws of
the land applicable to all within the terrimry.33 The Uaited States has signed dut not
yet ratified the Covenant. Nevertheless, it is submitted that most, if not all. of its
provisions have gained the status of cusiomary internstional law. However. until the
US. ratifies the Optional Protocol to the Covgna.nt, no individual American citizen can
bring a8 complaint before the United Nations Human Rights Commitiee as Sandra
Lovelace did against Cansada. The rules set out in Article 27 are incressingly being
observed by States with pluralistic societies.

The public educstional system established by the United States afier the annexation
made no provision for native Hawaiian children to learn sbout their native customs,
history and language with public funding. This is in violstion of Article 26(3) of the
Universal Declaration of Human Rights, which reads:

Parents have s prior right to choose the kind of
education that shall be given to their children 84

Article 23 of Part VI of the ILO Convention Concerning the Protection and Integration
of Indigenous and Other Tribal and Semi-Tribal Populations in Independent Countries
(Convention No. 107)33 speaks expressly of the rights of the children of indigenous
populations. It reads:

1. Children belonging to the populstions concerned
shall be taught to read and write in their mother
tongue or, where this is not practicable, in the
Ianguage most commoniy used by the gxbup to
which they belong.

2. Provision shall be made for a progressive
transition from the mother tongue or the

vernacuiar language to the nstional janguage ...

3. Appropriate measures shall .. be taken to
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preserve the mother toague or the vernacujar
Innguage.sﬁ'

The United States hss ratified neither Convention No. 107 nor Convention 169 and is
therefore, arguably. not bound by it. However, she is bound by Article 26(3) of the
Universal Declaration of Human Rights by virtue of its provisions having stisined
the status of customary international law. Also, Article 5(1)(¢c} of the Convention

Against Discrimination in Education reads:

It is essential to recognize the right of members of
national minorities to carry on their own
educational activities, including the maintenance
of schools 37

The United States has not ratified this convention either. Provision has yet to be made
for the education of Hawaiian children in their own language similar to that granted
American Indisns in the Indian Self-Determination and Education Assistance Act38
In 1980. however, Congress did at least adopt the Hawaiian Educsation Study Act
recognizing that native Hawaiians were among the lowest-ranked native Americans

in educational wa.inment.sg

The United States Congress has addressed some important native Hawaiian issues as
well. In 1974, it recognized Hawaiians as native Americans for purpases of allowing
their participation in heaith and other programs of the Administration for Native
Americans administered by the Department of Health and Buman Services 0 In 1578,
the Comprehensive Employment and Training Act was amended so as to include
Hawsiians in the Indian Meapower Program administered by the Director of Indian
and Native American Programs of the Department of Labourd! In 1989, Congress,
under Title VI of the Department of Housing and Urban Development Reform Act,
established “the National Commission on American Indian, Atacks Native, and Native
Hawaiian Housing to formulate & pisn for development of safe and affordable housing
for American Indians, Alasks Natives, and Native Hswaiisns."52
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All Government and Crown lands were returned to the state of Hawaii upon her
admission to the Uniop as 8 state under section 3(f) of the Admission Act, 195993
However, these Isnds reverted back o the people of Hawsii with litle or no
recognition of the native aboriginal title interest. The disrespect shown for
traditional Hawsiian land rights is also a violation of Article 11 of Part II of the
Indigenous and Tribdal Populations Convention of 1957 (Convention No. 107). adopted
by the ILO in 1957. It provides:

The right of ownership, collective or individual, of
the members of the popuiations concerned over the
lands which these populstions traditionally occupy
shall be recognised 4

It is worthy of mention that the companion document to this convention -- the
Convention Concerning the Protection and Integration of Indigenous and Other
Tribal and Semi-Tribal Populations in Independent Countries (Convention No. 104) --

calls upon States to pursue and protect traditional land use practices.

Native Hawaiians would also qualify for protection under the most recent
International Labour Conference of Indigenous and Tribal Peoples Convention, 1989
(Convention No. 169).5% which is a revision of Convention No. 107. Article 1(1) of
Convention 169 reads as follows:

This Convention applies to:

(=) tribal peoples in independent countries whose
social, cuftural and economic conditions distinguish
them from other sections of the national
community, and whose status is regulated wholly or
partially by their own customs or traditions or by
special l1aws or regulations:

(b) peoples in independent countries who are
regarded as indigenous on account of their descent
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from the populations which inhabited the country.
or a geographicel region to which the country
belongs, st the time of conquest or colonisation or
the establishment of present state boundaries and
who. irrespective of their legal status, retain some
or all of their own social, economic, cultural and
political institutions %

During the revision of Conveation No. 107, the Working Group on Indigenous Peoples
(WGIP) (2 branch of the Sub-Commission on Prevention of Discrimination and
Protection of Minoritics under the Commission on Human Rights of the Economic and
Social Council of the United Nations) suggested that the term “peoples™ should be used.
rather than “populations.” so as to make it clear that this was a reference to the right
to self-determination. The IPWG argued that any opposition to this wording would be a
threat to native rights and freedoms 37 The United States, concerned that the use of
the word “peoples™ could be interpreted as supporting the right of an indigenous
group to scek separation and independence from the mein body of the State 38
favoured the term "pc.pulnt.icu:n.«s."g9 If the word “peoples” was to be used. the United
States argued. it must be clear that the term does not refer to the right to
self-determination as understood in international law 100 A compromise was offered
by the American Federation of Labor and Congress of Industrial Organizations
(AF1-CI0). which would have seen Article I stipulsie that “the use and interpretation
of the term “peoples’ in this Convention shall not affect it in other international
instruments or prm:t:ed.ings."ml This led to the drefting of what became Articie 1(3),
which states: “The use of the term “peoples’ in this Convention shall not be construed
as having any implications as regards the rights which may attach to the term under

international law * 162

Article 2(1) of Convention No. 169 reads:

Governments shall have the responsibility for
developing, with the participation of the peoples
concerned, co-ordinated and systematic action to
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protect the rights of these peoples and to guarantee
respect for their integrity.ws

The position of the United States was that governments, although sharing
respoasibility with the people directly 2ffected, should continue to play a major role
in this ares, and that the term “government™ should be interpreted as referring to
the federal government onlj;'.104 Article 2(1) wss supported by Article 31. which
spoke of educating the gencral populstion of the State in respect of indigenous
peoples and provided that "efforts shall be made to easure that history texthooks and
other educational materials provide a fair, accurate and informative portrayal of the
societies and culture of these pve':;ples."105 While at the Conference, the US. observer
mgde no comment concerning Article 31. The Convention was sdopted on June 27,

1989 and is supposed to enter into force twelve months after its second ratification,

which has not yet occurred.

The indigenous peoples of the United States are still waiting to see what their federal
government is going to do W improve their respective plights. Nstive Indians
continue to be portrayed in American film and television, ss often as not, as vicious,
savage and barbarous, although this is slowly changing. Convention No. 169 has
been subjected to severe criticism on the grounds that it effords inadequate
protection to the rights of, snd perpetuates total State control over, indigenous

p«mph:s.m6 It has also been criticized for keeping disputes concerning the customs

wnd inetitnrinne nf vhnrioinel soutise nedse the inriolictne nf rhe Qwmne ot
system, thus leaving central governments with the final say over if and when rights

10 self-government will be recognized and honoured.107

Articie 3 of Part II of the First Revised Part of the Draft Universal Declaration on
Rights of Indigenous Peoplesl®® (Draft Universal Declarstion) would afford

protection to:

" The [collective] right to exist as distinct peoples and
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to be protected against genocide, as well as the
lindividual] rights to life. physical integrity.
liberty and security of pc:rsm:.m‘3 [Emphasis added)

This provision corresponds to Article 3 of Part II of the Draft Declaration submitted by
the Assembly of First Nations and the World Ccuncil of Indigenous Peoplas.lm The
only difference is that the Iatter went further, adding that “[alll indigenous peoples
finding themselves in circumstances of emergency and srmed coaflict, in the
defence against genocide, shall not be deprived of the right to appeal to the human
rights protections and remedies under international law.~111 Through the inclusion
of this sentence, the Assembly of First Nations argusbly sought to obtain for each
sboriginal group the status of & quasi-independent and sovereign nstion with the
right 10 xagintain its own standing armed farces and to appear as a party before any

international tribunal,

Althcugh Articie 3 of Part II of the Draft Universal Declaration did not incorporate
the controversial seatence, the provision must be read in conjunctien with Article 12
of Part 111, which states that “[t]he right of collective and individual ownership,
possession and use of the lands or resources which they [indiginous peoples} have
traditionally occupied or used” cannot be taken away except “with tﬁeir free and
informed consent as witnessed by a treaty or agreement.‘uz Canads objected to the
phrasc “lands or resources which they have traditionally occupied or used” and to a
similar phrase in Article 14 that spoke of native peoples’ ownership and control
"pertaining to the territories they have traditionalty occupied or otherwise used -113
Finding these phrases "unsuitably mbiguous.'”‘ Canada suggested amending them
to read “lands which they traditionally occupy."“-" Nevertheless, the elements of
Article 3 are well established under the right to seif-determination and the Genocide

Convention.

With respect to Article 12, the aboriginal peoples of Canada are involved in an

ongoing dispute vith the federal government concerning their traditional use of
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land. In fact, disagreement on this issue recently led to an armed blocksde of 8 public
highway by Mohawk Warriors in Oka, Québec, when it was proposed that the local
golf course be expandsd onto what the Mohawks regarded as a traditional Mohawk
burial ground.“5 It is interesting to note that the Mohawks' argument would have
been stronger under the more inclusive language sought by nastive groups for
Article 12 but objected to by Canada. This is because native peoples “use™ & burisl
ground but arguably de not "occupy” it.

For the first time, the Mohawks asked to have their case heard by the International
Court of Justice ass nation }7 The time has come, it is submitted. to amend the Statute
of the Court so as to allow standing as parties to groups other than independent States.
when those groups constitute distinct and seperate nations or “peoples” striving for
self-determination. This would help 1o ensure that the right to basic human decency

Wwe have extended to indigenous peoples in theory is honoured by State goverzauents

in practice.

The lives of the Hawsiian peaple have alss come 10 be constantly threatened by the
presence of American nuclear arms in the Islands. Hawaii has been turned into a
Pacific fortress, complete with the most sophisticated arsenal in the world. Alvaysa
lempling target in the event of war (as the Americans discovered to their dismay
during the Japanese attack on Pesr]l Harbour in 1941), the presence of US, strategic
. nuclear ballistic missile sudbmarines and nuclear weapon command and control
facilities has made Hawaii an even more valuable target than ever, creating a
situation in which a human or computer error could result in the complete

devastation of the Islands and their inhabitants 118

The introduction of auclear weapons by the United States into Hawaii is a violation of
the right of native Hawaiians to peace and 1o freedom from the threat of nuclear
war 119 15 the preambie to the Charter, the "peoples of the United Nuions'; eXpress

their determinetion to
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save succeeding generations from the scourge of
war, vhich twice in our lifetime has brought uatold
sorrov to mankind, and to reaffirm faith ip
fundamental human rights, in the dignity and
wvorth of the human person. in the equal rights of

men and women and of nations large sad small
120

The General Assembly’s 1978 Declaration on the Preparation of Societies for Life in
Peacel2] echoed this right to life and peace, It stated that

[elvery nation and every human being. regardiess
of race, conscience, language or sex, hss the
inherent right to life... [and] peace. Respect for that
right, as well as for the other human rights, is in
the common interest of ail mankind and an
indispensable condition of sdvancement of all
nations, Iarge and small, in all fields L2z

Nuclear weapons are vastly more powerful than conventional weapons and can cause
unthinkable damage to living beings and to the environment 123 Their use could put

"an end to civilization as we know it.” 124

The geaeral feeling of the international community is that the testing or use of
nuciear weapons gives rise to international responsibility. 123 The world community
is undoubtedly of the opinion that “Genocide and Global Destruction Resulting From
the Use of Nuclear Weaponsare Hlegal " 126

One school of thought holds the view that any possession or deployment of nuclear
weapons violates the peremptory norms (jus_cogens) of international lsw 127
Ironically, even afier Hawaii was admitted as s state in 1959, the US. Defense
Department showed no interestin relinquishing centrol of the Hawaiian lands in jts
possession and this position was supported by the executive branch.128 This position

denies native Hawaiians third- and fourth-generation human rights, namely the
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right to peace and the right to be free from the threat of nuclear weapons.

In order to have their grievances redressed, native Hawaiians should be represented
by & natlionalist political party. This political party could then lake the steps
necessary for the autainment of full Hawaiian self-determination as an independent
sovereign State. Such a peolitical party may take into sccount! the [following
suggestions to bolster their claims. First, an attempt could be made to gel the Security
Council to compe! the United States to negotizte Hawaiian sovereignty under Article

33 of the UN.Charter. which reads:

(1) The parties to any dispute, the continuance of
whick is likely 1o endanger the maintenance of
international seace and security, shall, first of all,
seek a solution by negotiation, enquiry. mediation.
conciliation, arbitration, judicial settlement, resort
to regional agencies or arrangements, or other
meaas of their own choice.

(2) The Security Council shall, when it deems

nccessary, call upon the parties to scttle their
dispute by such means 129

However. native Hawaiians would not be able to invoke Article 33. since the
provision uses “parties” in the sense of recognized independent States and Hawaii is
widely considered to have been 2 part of the United States for nearly one hundred
years. Moreover, even if the situation in Hawaii were to worsen, it would be
characterized as a domestic problem of the United States. Finally. the American velo
makes it highly doubtful that native Hawaiians could ever make successful use of the
Security Council. It is of some consolation. though. that even an unsuccessful
attempt to use Article 33 could have the effect of marshalling international support

for Hawaiian demands.

A more promising Charter provision is Article 11(2). under which aay member
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nstion may bring before the General Assembly for discussicn "any questions
relsting to the maintenance of international peace and sccurity.‘l3° Similarly,
under Article 11(3), the General Assembly "may call the altention of the Security
Council to sitvalions which are likely to endanger international peace and

security.” 131

It would also be wise for a native Hawaiian government-in-exile to seek obsesrver
status al the United Nations and press for the establishment of a "United Nations
Council for Native Hawaiians™ modelled on the United Nations Council for Namibis,
which would take charge of the admipistration of Hawaii, including the regulation

of further foreign investment.

Second, an internstional lawsuit brought against the United States by 2 hypothetical
Hawsiian government-in-exile or any other nationalist organization would also be
unsuccessful. Under Article 34(1) of the Statute of the International Court of Justice
“[olnly states may be parties in cases before the court."132 Two further barriers to
successs in the Hague are the withdrawal by the United States, in the wake of the
Case concerning Military and Paramilitary Activities jn and against Nicaragua 133of
her declaration accepting the compulsory jurisdiction of the Court, and the Connalty

reservation 1331 which withheld the original American acceptance of the Court's
jurisdiction from cases that the United States, in her sole judgment, deemed part of
her internal affairs. On the other hand, another State could, on behalf of native
Hawaiians, request the General Assembly o ask for an advisory opinion under
Article 63 of the Statute of the Court, which reads:

(1) The Court may give an advisory opinion on any
legal question st the request of whatever body may
be authorized by or in accordance with the Charter
of the United Nations to make such s request.

(2) Questions upon which the sdvisory opinion of
the Court is asked shall be Isid before the Court by
means of a written request containing an exact
statement of the question upon which an opinion is
required, and sccompanioed by all documents likely
to throw light upon the question 1
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Third. taking the United Stales Government before the Human Rights Committee for
violations of human rights in Hawaii under the Optional Protocol to the International
Covenant on Civil and Political Rights would be almost impossible because the United

States has neither signed nor ratified the Optional Protocol 133

Fourth, petitioning the United Nations General Assembly's Special Commitiee on
Colonialism would be s very promising course of sction. Any native Hawaiian
organization that represented the people could take sdvantage of this forum. The
Special Committee was created by the General Assembly for the express purpose of
implementing the Resolution on Granting Ix:ndl:pcndem:e.136 Its msain role is to
encourage voluntary compliance by means of the publicity generated by the
circulation of 'pet.itions.“l37 This might provide a Hawaiian organization with a
stepping stone towards a peaceful revolution aimed at schieving independent
Statehood.

In order to draw international attention 1o their struggle, native Hawaiians could take
advantage of Resolution 1303 (XLVII) adopted by the Economic and Social Council
(ECOSOC) in 1970. Through this resolution, the Human Rights Commission. a
Commission of ECOSOC, was given the power lo consider applications that demonstrate
"gross and consistent” violations cf human righl.s.l?’a This Human Rights Commission
may call upon its Sub-Commission on Prevention of Discrimination and Protection of
Minorities for an evaluation of allegations of violations.139 The Sub-Commission

adopted Resolution 1 (XXIV) of August 13, 1971 in order o

devise appropriate procedures for dealing with the
question of admissibility of communications
received by the Secretary-General under Council
resolution 728 F (XXVIII) of 30 July 1959 and in
sccordance with Council resolution 1235 (XL1I) of 6
June 1967.140

The Resolution is divided into five sections. Section 1 deals with "standards and
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criteria” section 2 with “source{s] of communications.” section 3 with “coptents of
communications and nature of allegations,” section 4 with the "existence of other

remedies” and section S with 'l.imelincs."l‘“

Section 1(a) of the Resolution states that the "object of the communication must not be
inconsistent with the relevant principles of the Charter, of the Universal Declaration
of Human Rights and of the other applicable instruments in the field of human
x‘ights."l“2 "A Member State ... could not ... invoke Article 2, paragraph 7 of the
Charter to evade action by the Sub-Commission, in the case of a consisient pattern of
gross violations of human rights.” 143 Native Hawaiian leaders couid attempt to make
the case that their people have endured gross and consistent violations of human
rights since annexation. They are over-represented in blue-collar jobs and
under-represented in management positions.l‘“ The unemployment level among the
nalive population is very high.“-" Moreover, an extensive study based on in-depth
interviews showed the widespread belief that the poor academic performance of
native Hawaiians is a consequence of 8 lack of family suspoertto be s xn},n.h.l“6 Native
Hawaiian children grow up with & distinct culture of their own and unless the
predominant alien culture accepts their values and accommodates them side by side
with jits own, the two cultures will always clash 147 The initistive must come
primarily from the federal government to improve the living conditions of native

Hawaiisns, but nothing commendable has happened yet.

The terms "gross™ and “consistent” have been argued to be terms of quantity and not
of quality.!3 Antonio Cassese argued that a single violation could be sdmitted “only if
it is substantisted by other communications asserting similar infringements which,

when considered together, reveal the ‘consistent pattern® .." 149

Section 4(b) states that “[clommunications shall be inadmissible if domestic remedies
have not been exhsausted, unless it appears that such remedies would be ineffective or
unreasonsbly prolonged. Any failure to exhaust remedies should be satisfactorily
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established " 130 This exhaustion of domestic remedies is designed to save the
Sub-Commission time, since it already has a large volume of complaints to deal with.

A complaint may be lodged directly with the Sub-Commission when the domestic lav
is clear that the complainant hss no standing to sue in muanicipal courts. If any
organization or individusl had good reason to anticipate becoming & victim of
governmental oppression when resorting to domestic remedies, e.g.. taking the
government to Court, then a complaint could probably be lodged directly with the

Sub-Commission.

Fifth, the contesting party may also request pressure groups to lobby in their favour
to change the existing law affecting them. It would be wise for native Hawaiians to

maintain a permanent lobby group in Washington, D.C.

Sixth, political negotistions with the US. federal government 1o grant increased
autonomy to Hawaij should be given top priority. This would be a very difficuit task
indeed since the United States is unlikely to give Hawaii any more special concessions
as a state than it aiready has. The federal government would also argue that Hawaii
has il the scope she needs to achieve her local objectives under both state and

federal constitutions.

Hawaiinns never gave up their right 1o express their view as to whether or not to
become & part of the United States. President Cleveland himself admitted the illegality
of the US. military action in Hawaii and wanted to return the Islands 1o the Queen and
the people of Hawaii. These facts would strengihen the Hawaiian claim that they,
along with other native peoples, should be granted recognition ss s “distinct society”

within America by means of & constitutional amendment.

Seventh, raising international avareness is also an important way of sirengthening
8 claim to the right to self-determination. This could be achieved by conducting

seminars, lectures, meetings and conferences in major world cities with wide medis
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coverage. In addition, arrangements should be made o meet foreign political leaders
who persistently oppose American foreign policy. Support might also be sought from
well-respected writers and leading world religious and political figures. For example,
the support of Pope John Paul 1] lent legitimacy to the cause of aboriginal peoples in
Canada, Australis and America. The eandorsement of organizations such as the
Interpational Commission of Jurists, Survival International, the World Council of
Churches and Amnesty International might also prove invaluable. Such groups could
be invited to hold inquiries into allegations of human rights violations, including the
denial of the right to self-determination. This would be a powerful way of dramatizing
the issue and providing evidence 1o the Committee on Colonialism, the fourth option

mentioned above.

Eighth, the option of implementing strategies of non-violent resistance — sit-ins,
strikes, demonstrations, dialogues, refusing to salute the American flag in schools or
stand for the national anthem, ignoring federal taxes and so on — could be explored,
Through these methods, the Hawaiian political party and other organizations could
maintain continuous pressure on the federal government, although some of these
actions could put them in direct confrontation with the authorities, and others might
prove counterproductive in wianing the support of the American public. Moreover,
the success of the sixth option would largely depend on the outcome of these
strategies. This could aiso be the first step towardsan armed resistance movement that

might follow,

Finally, native Hawaiians could boycolt American goods and services. This strategy
worked for Gandhi in leading India's struggle against British colonial rule in the
1940s. The purpose would be to put economic pressure on American companies, which
Wwould in turn put pressure on the federal government 1o come to terms with native

Hawaiians and their supporters.
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The Feasibility of a Liberation Movement in Hawaii:

A Hypothesis

When discussing the fessibility of a liberation movement in Hawaii_ the first question
one is faced with is: how would the United States react to such a movement? Would
there be another massacre like in Tisnanmen Square or would Hawsiians be treated
with the respect shown to thase who support Québec's independence from Cansda? No
one can be sure. Is it possible for & Hawaiisn nationalist Party to be crested whose
primary objective is to seek BEawaiian independence. just as the Parti Québecois and
Bloc Québecois seek independence for Québec? Most probably, if such s party were
cresated in Hawaii, the United States government would be in no legal position to stop

it, since the First Amendment of the US. Constitution reads:

Congress shall make no law respecling an
establishment of religion. or prohibiting the free
exercise thereof: or abridging the freedom of
speech, or of the press; or the right of the people
peaceably to assemble, and to petition the
Government for a redress of grimmnces.151

However. the First Amendment in no way guarantees advocates of independence
freedom from subtie government interference and harassment. A challenge may also
come from the majority of non-native Bawaiians, even those who were born in the
Islands. Whether the support of significant numbers of these people could be
obtained is highly doubtful, and would depend upon the political dexterity of the
Hawaiian nationalist leaders.

If any armed resistance movement sprang up in Hawsii. would it be entitled to
receive external assistance, or would such assistance be prohibited by Article 2(4)132
of the United Nations Charter? Professor Reisman argues that “[elach application of
Article 2(4) must enhance the opportunity for ongoing self-determination~!53 He

favours extending assistance to any freedom fighters seeking to overthrow sn slien
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rogime that governs a people against its will. Otherwise, he argues, thers would be &

“rape of common sense 134

Professor ShaLcht.er has criticized Reisman's view on the ground that it would sct a
precedent allowing the more powerf{ul States “an almast unlimited right to overthrow
goveraments alieged to be unresponsive to the popular will or to the goal of
scif-determination "3 |

Lioyd Cutier has chosen a middie path, arguing that the right of third States to assist
liberation movements should be limited to cases where “first, an indigenous
pro-democralic insurgency is engaged in a civil war with the repressive regime; and
second. some other third state has beea giving military assistance to the repressive
rt:gi.nw....‘l56 Bowever, while one of the five great powers is usually willing to assist
the pro-democratic forces in » small country, which of them would risk incurring
the displeasure of the United States by assisting forces in Hawaii to fight for
independence? Neither Professors Reisman sor Cutler provide an answer to this
question. Perhaps Hawaiians will simply have to help themselves.

Conclusion

There is no doubt that, even tody, native Hawaiians are treated as second-class
citizens in the lsnd of their birth. Throughout the history of their coatact with
Europeans and Americans they have been made to feel that they are an inferior
people, even though traditional Hawaiian society was more enlightened aad
sophisticated than its European and American counterparts at the time of Captain
Cook’s “discovery” of the Isiands. For example, this impression of inferiority was
reinforcod in 1893 during public debate in the United States over the invasion and
proposed annexation:
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Racial arguments were also advanced in the press
and in Congress. These arguments ranged all the
way from distribes against the inferiority of
Bawaii's indigenous and Asiatic people to genuine
concern for the self-governing rights of astive
Hawaiisns 137

It is now settled international lsw that the territorial integrity of & State is not
sbsolute and tmqm!.iﬁetl.l58 The right of a State to govern its own territory without
outside interference depends upon its human rights record !5 International taw
00w protects “individuals from the dehumanizing acts of their own go\n:rmmznts."160
Hawsiians have been subjected to & systematic deprivation of their humsn rights
because of their race. Under the Hawsiian Homes Commission Act of 1920, the United
States Congress granted Hawaii 1.43 million acres of land - known as the “ceded lands
trust” — for use in improving the 'iving conditions of native Hawaiians.i6! The
income generated from these lands, however, is allotied exclusively to state agencies
or otherwise spent on the needs of the stale’s public as a whole: not & single acre or
doliar is provided to any non-governmental native organization or group.l‘-r’2 with
the sole exception of the state body for Native Hswaiizns. Native Hawaiians do not
have access (o either state or federal courts to sue for the protection of their “trusts
assets"163 or for “monetary compensation of their losses 164

This recently led to direct armed confrontation between native Hawalisns and
American Government forces, especially in Sand Isiand, Makapuu and several other
places 163 Native Hawaiians have no jurisfiction or contro! over their natural
resources, and are excluded from many of the federal programs available to other
American native peopl:s.l“’

Native Hawaiians have a mortality rate higher than the stale and national sversge.
They mostly succumb to chronic diseases such as cancer and hypertension.167 About
13 per cent of native Hawiiian families live below the poverty line, compared 1o &
state average of 3 per cent.16% The rates of alcohotiem, crime and suicide among
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pative Hawaiians are much higher than those of any other group in the state. 169

Moreover, the United States government is seeking to produce electricity for
industrial development from geothermal energy on Oahu. Native Hawaiisns argue
that this would desecrate their religious God Peie, who is the "magma, steam vapour.,
heat and lava of the volcano "170 A plan is also in the works for “s missile lsunching
cmmplex“l"l that would arguably endanger botk the religion and lives of native
Hawaiians in the vicinity. Such severe deprivations of the rights of native Hawsiians

give rise to a legitimate right to external seif-determination.

The test to determine severe deprivation of s
greup’s human rights involves an examination of
the extent to which it suffers “subjugation,
domination and exploitation,” and the correlative
extent to which its individual members are deprived
of an opportunity to participate in the value
processes of s body politic because of their group
identification. Once this “human rights
deprivation™ test is met along with the test of
legitimacy of the cleim for territorial separation by
its evalustion in & contextual setting, such s claim
should be accorded recognition by the
international community. The traditional principle
of self-determination. which was primarily
instruments! in the dramatic transformation of
former colonies into independent states, is thereby
extended to include the right of territorial
separation of such ;u.-ople.l"2

It is now widely recognized that 8 country's human rights record is closely associated
with its trestment of distinct ethnic groups claiming the right to external
self-determination. including secession. If the members of the group are subject to
domination and exploitation and the test of legitimacy is met. then. according to
Nanda. the group is entitled to the kind of right to self-determination once extended

to colonized peoples only.
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Finally, the Hawaiian situstion is comparable to that of Fast Timor snd Kuwait
occupied independent States.173 The General Assembly has long supported the rights
of the people of East Timor 174 It is submitted that native Hawaiisas, like the people of
Esst Timor and Kuwsit, are justified. under the Declaration on Friendly Relations. in

asserting the following rights to self-determination:170

1. Freedom fighters, in the event of an armed struggle, are entitled to
receive materisl assistance {rom outside States snd those States are
under an obligation to provide it 176

2. Retalistion by the United States against any State that sssists such s
struggle would give rise to State responsibility.

2. Neither the United Ststes nor her allies ace eatitled to portray such
assistance as 2 violation of internations! law 177

This chapter hes demonstraled that Hewsii hes been the object cf a forceful
occupsation simifsr to thet suffered by many colonies during the period of Europesn
colonial expansion. As such, Hawaii is entitled to the status of & non-self-governing
territory. The United States is, therefore, obliged to restore to Hawaii the right of
self-goverament. It has become clear thst, in order 1o achieve an ultimste goal of
independence from the United Stgies, if that is desired. then Hewaii must be
represenied by a nalive nationslist political party whose avowed objective is
independeace. It is to be hoped that this goal can be achiaved peacefully, but failing
that, it has been shown that an armed struggle would be justified.

People fighting for their right to self-determinstion are now regarded as being
engaged in wars of national liberstion. This includes “armed conflicts in which
peoples are [ighting sgainst colonisl domination and slien occupstion sad racist
regines."ln The day is not that far off when the sun vﬂlset on American hegemony
inHl.vcii.iususitﬁnmymon the British Empire.
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Conclusion

In the foregoing analysis, an effort has been made to demonstrate that the right to
self-determination is the ultimate objective of a people fighting for their freedom,
that it has become a rule of jus cogens and, as such, has been sa inherent human
right from time immemorial. The struggle for self-delermination stems from a desire
to achieve representative democracy. In many cases, it has been directed towards
freeing a people from colonial domination (external self-determination); in others,
the struggle has emerged as & powerful weapon in the hands of peoples in
non-colonial situstions who seek to make their voices heard by their own

governments (internat seif-determinstion).

The American snd the French Revolutions began the trend toward greater external
and internal self-determination, respectively. A claim 1o the right o
seif-determination results when 2 people, inspired by the spirit of nationalism.
demands to govern its own destiny. The struggle for self-determination is a
continuous one. It represents an effort to achieve “participation in [a] different value

1

process™ in the society, consisting: of “power, respect, enlightenment, well-being.

wealth, skill, affection and rectitude 2

The continuous struggle for the interns! self-determination of native Hawaiisns is
rooled in g desire to preserve their separate identity. Their demand for external
self-determination stems from & desire for racisl equality coupled with the knowiedge
that Hawsii was the victim of a0 sct of aggresion and & non-consensual and forceful

annexation by unequal treaty in the late nineteenth century.

ALthe same time, other humaa rightsof native Hawaiians are being grossly violated,
Native Hawaiians suffer from s collective mentsal despeir accompanied by 2 sense of
being 2 conquered people in their own Iand3 They are the most neglected of North
Amsrican sboriginal peoples. Present federsl government policy recognizes the
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right of aboriginal peoples to scif-gevernment, control over their lands,
administration of tribal courts, education and other services4 Unfartunately, native
Hawaiians are excluded from most of these administrative procedures, the BIA
regulations, the Department of the Interior regulations and the Federat
Acknowledgement procedures which would provide them, to an extent with
sell-governing pover.5 However, uader Public Law 160-379, the Federal Governmeni
enacted the "Native Hawaiian Health Care Act of 1988". Section 3 of the Act promises
"Comprehensive Health Care Master Plan for Native Hawaiians™ s6d section 4(a)
speaks of the “Comprehensive Health Promotion, and Primary Health Services.”
Under Title VI of the Department of Housing and Urban Development Reform Act of
1989, Public Law 101-235 (approved December 13, 1989, RR. 1). the Federal
Government has promised to "formulate & plan for development of safe and affordable
bhousing™ for the native Hawaiisns together with the American Indiaas and Alsska
natives. In Section 106 of Title I of the Indian Health Care Amendments of 1988, Public
Law 100-713 -- November 23, 1988, the promise of scholarship assistance to native
fawaiians has been made but it is only “subject to the availability of funds.”

Neither the State of Hawaii aor the Federal Government mainisins a roster of native
Hawaiians. More importxally, sative Hawaiians no longer have s tribat role They
are not sllowed 1o plead their case in United Siates District Court concerning the

mismanagement of ceded trust 1ands’

This is the very sad situstioa currently existing in Hawaii. Beres saysthat

[nlotwithstanding Article 2(7) of the UN. Charter,
whick reaffirms certsin sreas of “domestic
jurisdiction,” each state is now clearly obligated te
uphold basic human rights. Even the failure to
ratify specific treaties or conventions ... does pot
confer immunity from respoasibility, since all
states are bound by the law of the Charter and by
the customs sad general principles of law from
which such sgreements derive$
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There are primarily two formal entities representing native Hawaiian interests One
is the Hawaiian Homes Commission. whose Director and Commissioners are appointed
by the staie governar (o desl with the Hawaiian Home Lands > Persons have to be of
50% native Hawaiian blocd to qualify for their pmgnms.m The Commission is =ls0
empowvered o make & determinator as to the eligibility of persons with st jeast
fifty-percent native Hawaiisn blood to participate in its programs and to ensure that
they receive benefits in accordance with the terms and conditions of the Hawaiian
Home Commission Act, including successorship to lands.!! Since the members of the
Commission are sppointed by the state of Hawaii., doubls may arise as 1o their
representation of the interesss of native Hawaiians. The other is the Office of
Bawaiian Affairs (OHA) created by s 1578 state constitutioasl amendment o
administer the income from the trust lands.}2 The OHA is & nine-member Board of
Trustees of Hawaiian herilage.l-” They are elecied by aative Bewaiians to represent
their interests in the same way that a Council of Chiefs administers those of other
native groups.l“ The OHA has undertaken an active role in matters of Hawaiian

“reparations and restitution . 15

There is, st the moment, apparently no one particular organization in Hawsii that is
viewed by & consensus of indigenous Bawaiians ss satisfactorily representing a broad
range of their political interests. A consensus of viewsamong the peoples themselves
may also not now exist. Hawaiians, in other words, seem divided to the questions of
both goals and representstion. The present Governor is a native Hawaiian, s State
office of Hawaiian Affairs tends 1o certsin needs of Hawaiizns, yet satisfaction
remains elusive, and the topics of seif-determinstion and sovereignty continue to

concern the indigenous population.

At the beginning of 1991, a coalitiop of indigenous Hawaiian organizations, known as
"Hui Na'auso™, was formed with the objective of educating indigenous Hawaiians on
the subjects of self-determination and sovereigaty.16 The “hui” covered the gamut of
Hawaiian organizations, including entities such as the Office of Bawaiian Affairs, Alu
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Like, Association of Hawaiian Civic Clubs, Ka Lahui Hawaii, the Iastitute for the
Advancement of Hawaiian Affairs and Na 'Oiwi 'O Hawaii, many of which differ
significantly in their political sgnedas. Hui Na ‘suso functions vis a Board of

Directors that consists of representatives from about thirty orgsni:*.a.tions.17

According to Hayden F. Burgess of the Institute for the Advancement of Hawaiian
Affairs. the Hawaiian as “self” within self-determination is seen in two ways. The first
view understands it racially or biologically. In other words, Hawaiian identity is
based upon "blood quastum” in accordance with the Hawaiian Homes Commission
Act.18 This Act states that 2 Hawaiian, with at least 30% of the blood quantum of the
nslive people who lived in Lhe istands before the arrival of James Cook, is entitled to
be considered a Hawaiian for the purposes of the Act. The second view is that a

Hawaiian self must be defined in terms of pdliliml allegiance and not race 19

Mr. Burgess identifies the organizations which appear 1o base Hawaiian sovereignty
upon racisl definitions as including the Office of Hawaiian Affairs, State Council
Hawaiian Civic Clubs, K Lahui Hawsii and Na '0iwi 0 Hawaii. Ka Lahui Hawaii, he
siates, is an organization which calls itself & “nation”, and its members are racially
defined as well. It is struggling to be recognized as the “Hawaiian nation” be the
federal governmen‘L Its objective is to gain behefits in & way similar o that used by
Indian nations in the continental US. Na '0iwi 0 Hawaii, even though it defines itself
racially, takes the view that it should be an independent nation that would be beyond

the jurisdiction of the United States government. 20

The position of Mr. Burgess' Institute for the Advancement of Hawaiian Affsirs is that
sovereignty musi be viewed from the perspective of complete independence unless

other acceptable arrangements are msde through bilateral agreements.21

It is submitted that despite the presence of 8 aumber of divided orgm}zsuons in
Hawsii representing native interests, san independent national native Hawaiian
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political party, with broad sgenda, is important lo carry on negotiations with the
federal government. It may be under the banner of Hawaiian Peoples’ Organization
(HPO) whose sole purpose would be to lead the territory to independence. The United
Stales recognizes 8 multi-party system, and nstive Hawaiians should have no problem
in forming their own national party. Such 8 party would also be in a good position,
botk politically and legally, to represent the views and interests of native Hawaiians
at the international level. In addition, such an organizalion would be in 8 position to
form a government-in-exile if need be. Unfortunately, for reasons upknown, native

Hawaiian leaders have not yet taken the steps to form such a party.

Chapter VII highlights some of the recommendations for a progress;ive. step-by-step
peoples’ movement by native Hawaiians and their supporters. The proposed political
party would also protest against further non-native settlements, This would dbe quite
difficult, since it would infringe upon the mobdility of other Americsns and would
therefore place the party in direct conflict with the federal government. On the
other hand, Hawaiian political ieaders and their supporters would have to be highljr
successful in raising internations? consciousness of their cause, as onty then would
organs of the United Nations be likely to review their case under Articles 11(3)22 and
12(2)23 of the Charter.

Finally, if all peaceful avenues are exhausted, a challenge to the American
goverament could be made through rebellion, insurgency or belligerency. Any
“sporadic chauenge"z“ 1o the government would be considered rebt_zllious.
Insurgency is a serious challenge that involves the participation of & large number
of people and is carried out for an unlimited period of time 23 Belligerency is like
insurgency but is dependent upon recognition from the international community. It
is an extreme form of resistance akin 1o civil war26 This kind of civil war is closely

associated with the concept of 8 war of national liberation.

Native Hawaiians, as 2 matter of right, can resort to armed struggle lo liberate their
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homeland. Participaats in such a struggle would be entitled to priscaer-of-war status
under international law. Article 4(A) of the Convention Relative to the Treatment of

Prisonersof Ifarz7 reads:

Prisoners of war, in the sense of the present
Convenlion. are persons belonging to one of the
following cstegories, who have fallen into the
power of the enemy:

{2) Members of other miliiias and members of other
volunteer corps, including those of organized
resistance movements, belonging to a Party to the
conflict and operating in or outside their own
territory, even if this territory is occupied,
provided that such militias or volunteer corps.
including such organized resistance movements,
fulfil the following conditions:

(a) that of being commanded by a person
responsible for his subordinates:

(b) that of having s fixed distinctive sign
recognizable at & distance;

{c) thatof carrying arms openly;

(d) that of conducting their operations in
accordance with the laws and customs of war.

The crucial question 8 people must ask itself before resorting to armed resistance is
whether all peaceful means of protest and negotiation have been exhausted 29 The

way international opinion is shaped,

the existence of & right of resistance of the victims
of governmentsal uppression [both in colonisl and
non-coloniaf contexts] has not only becom:»
thinkable: it has in fact been recogaized with
regard to the injusices of extreme gravity. the
cardinsf examples of which are gepocide and the
denial of seif-determination 30

The third preambular paragraph of the Universal Declaration of Human Rights
expressly states that
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{wihereas it is essential if man is not to be
compelled to have precousrse, as a last resort. to
rebellion against tyranny and oppression, that
human rights should be protecied by the rule of
law.3!

It must also be borne in mind that the right of resistance was recognized under both
the American Declaration of Indepcndcncc32 and iaternational law. This would
obviously raise s lot of debate in respect of Hawaii. There is & difference between
having a right and struggling to achieve it. However. the climate of world politics
can be subject to rapid change. It changed in Eastern Europe and is being changed in

the Soviet Union, something unthinkabie even s year 2go.

Native Hewaiisns would have to address many questions. For example, if their right to
self-determination is recognized, do they wish to restore either an absolute or
constitutional monarchy? What. constitutes Hawaiianness? What would be the status of
non-native inhabitants of Hawaii? If a referendum on Hawaiian independence were
held, vho would be the eligible voters? Would it exciude non-natives. whe are widely
believed to oppose independence? Would these people be stripped of their citizenship
and pressed o return to the United States on the ground that native Hawaiians never
asked them to come in the first place? Or would they be offered some sort of “laaded
immigrant® status? To what extent would the traditionsl laws and customs of native
Hawaiians be brought back into operation? How many such [aws and customs would

even be weicomed by native Hawaiians?

These are some of the questions to which the greater Hawaiian public ~- including
those sympathetic to the cause -- would want answers. and in respect of which they
would demand to be consulted. Hawaii's road to freedom and independence is
therefore filled with great challenges. Whichever turn it takes, it can be expected to

be 8 very interesting journey.
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THE FIRST GONSTITUTION OF HAWAL,

Granied by Kamebameha 1lf, Octaber 8, 1840.

DECLARATION OF RIOGUTS, NOTU OF TIIE I'EOI'LE AKD CIHIXFS.

“God hinth made of onc blood all nations of men to dwell on
the earth,” in unity and blessedness. God has also bestowed
certain rights alike on all men and all chicfs, and all peoplo of
all lande.

These are some of the rights which He has given slike to overy
man and every chief of correct deportment; life, limb, liberty,
freedom from oppression; the earnings of Lis handa and the pro-
Juctions of his miud, not however to these who act in violation
of the laws. .

Qod has also catablished government, and rule for tho purpose
of peace; but in waking laws for tha nation it is by no means
proper to cnact laws for the protection of the rulers ouly, without
also providing protection for their subjeets; neither is it proper
to cnact Jaws to carich the chicfs only, without regard to en-
riching their subjects also, and heseafter thero shall by no means
e any Jaws cuncted which ars at variance with what is above ex-
preesed, neitherShall any tax be assessedd, nor uny serviee or lnbor
roquired of any man, in & manner which is at varianee with the
above sentiments.

PROTECUTION FOR TIE PEOILE DECLARYED.

Tle above sentiments are hereby published for the purpose of
protecting alike, both the people und the chiefs of all theso
islands, while they maintain & correct deportinent; that no chicf
may be shic tq oppress any subject, but thot chiefs und peoplo
may enjoy tho smme protection, under one ond the same law.

Protection is hereby secured to the persons of all the people,
tagether with their londs, their building lots, and all their prop-

. erty, whilo they conform to the laws of the kingdomn, and nothing
. whatover shall be taken from any individual except by express

provivion of the laws. Whatever chiof shall act perseveringly
in violation of thia constitution, shinll no longer rouwin a chicf of

=0, L.



CONSTITUTION OF 1840.

the Tlawaiian Islands, and the same shall be true of the Gover-
nors, oflicers, and ali lund agents. .

But if any one who i3 deposed shall change his course, and
regulate his conduet by Jaw, it shiall then be in the power of tho
chiefs to reiustate Lim in the place ho oceupied previous to his
Leing deposed.

COXNSTITUTION.

It is our design to regulate our kingdom nccording to the
above principles and thus seek tho greatest prosperity both of 2lt
the cliefs and all of the people of theso Ilawaiian Islands, Buat
wo are aware that we cannot ourselves alone accomplish such an
vbject—God must Le onr aid, for it is 1lis provineo alone to givo
perfect protection and prosperity.—Wherefore wo first present
our supplication to uyr, that he will guide us to right measurce
end sustain us in our work.

It is therefore our fixed decree,

I. That no law shall be enacted which is at variance with
the word of the Lord Jehovah, or at variance with the general
spirit of Ilis word. All Jaws of the Islands shall bo in con-
eistency with the general spisit of God'’s law.

IL Al men of every religion ehall be protected in worship-
ping Jehovah, and serving 1lim, according to their own nnder
standing, Lut no man shall ever bo punished for negleet of God
unless ho injures his neighbor, or bring evil on the kingdom.

IIL. The law shall give redress to every man who is injured
Ly another without a fault of his own, and shall protect all men
while they eanduct properly, and shall punish all men who com-
it crime against the kingdom or against individuals, and no
unequal law gimll be passed for the benefit of one to the injury
of another,

IV. XNo wan shall be pnnished unless his crime be first made
manifest, neither shall ke be punished unless he be first brought
to trial in the presence of Lis aceusers, and they have met faco
to face, and tho trial having been conducted according to law,
and the erine made manifest in their presence, then punishment
may be tuflieted.

V. Nomau er chief shall be pormitted to sit as judgo or set
on o jury to try hia particular friend (or enciny), or ono who is
cspeeially conneeted with him. Whercforo if any man be con-
desaned or acquitted, and it shall afterwards be made to appear,
that soinc one who tried him acted with partinlity for the pur-
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pose of favering his friend (or injuring his enemy), or for the

purpose of enriching himself, then there ghall be a new trigl

allowed before those who are iapartial,

FATOSITION OF THL PRINCIFLES ON Wilicn The PRESENT DYNasTy
IS FOUNDED,

The orizin of the present government, end system of polity,
is as follows: Kawrwaansiry I, was tho founder of the kingdom,
and to him belonged a)l the Innd from one end of the Islund; to
tho other, thongh it was not his own private property. It be-
tonged to the chicfy end people in common, of whom Karmcha-
meha T wzs the leud, and had the mannzement of the landed
property.  Wherefore, there was not formerly, and is not now
any person who vould ar ean couvey away the smallest portion
of land without the cunsent of the one who hind, or Laos the dirce-
tion of the kingdons, )

These aro the persons who have had the direction of it from
that time down, Kamehamehs II, Kashumann I, and at the
present time Knnehamcha IIL  These persons have haod the
dircetion of the kingdom down to the present tine, and all docu-
weals written by them, and no others are the docuinents of tho
kingdom,

.The kingdom is permancently confirmed to Kamehmueha I1I,
and bis heirs, and bis heir shall he the person whom he and tho
chiofs shall appoint, during his life time, but should there bo
RO appointment, then the decision sLall rest with the chiefs and
house of Representatives, *

PREROGATIVES OF IiE KINa.

Tho prerogatives of the King aro os follows: Iec is the
sovercicw of all the people and all the chiefs. The kingdom is
his. Ilosha have the direetion of the arny and all the imple-
ments of war of the kingdon. Ile also shall have the dircetion
of the government property—the poll tax—the land tax—theo
three duys monthly lahar, though in conformity to the laws, 1o
alto shall retain bis_ owa private lupds -and lands forfeited for
thé 3178

Bou-payment of taxis’elinl)if »

oy he chiof judes of the Supreme Court, bnd it shall
he his duty to cxceute the laws of tid, also all docpecy and
lt::::l.im with uther countrics, sl howover ju sccordunco with the
e,
It shall also be his prerogative to form treatics with the rulers
of all other kingdoms, ulso to reccive ministers sent by other
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countries, and he shall havo power to confirm agreements with
themn.

1Ic shall also huve power to make war in time of cmergency,
when the chiefs caunot be asseinbled, and he shall be tho com-
mander-inchicf. e shsll also have power to transact all im-
portant business of the kingdom which is not by law assigmed to
others,

RESIECTING TIUE IPREMILR OF TIIE KINGDOM.

It shall be the duty of the King to appoint some chief of rank
and ability, to be his particnlar minister, whese title shall be
Premier of the Kiugdon. Fis office and business shall be the
same ar that of Woaahwmunu I, and Kaahumanu IL  For even
in the time of Kanclrameha I, life and death, conder:nation and
acquittal were in the hands of Kachumanu, When Kameha-
meha 1, died, his will was, “The Kingdom iz Liholiho’s, and
Kaghwmanu is his Alinister.” That importaut feature of the
govermment, originated by Namechameha I, shall be perpetuased
in these IInwaiizn Islands, but shall always be in subscrvieney
to the law.

The following are the dutivs of the Premier: All busines
connceted with the special interests of the kingdom, which e
King wisles to transnet, shall be done by the Premier under the
anthority of the king. Al documents and business of the king-
dom exceted by the Preicer, shall be considered ae execnted
by the King's authority. AH government property shali be re-
ported to him (or her) and be (or she) shall make it over to the
Xing,

The Pranier shall be the King's special connsellor in the great
bnsiness of the kingdow,

The King shall not act without tho knowledge of tho Premicr,
aor ahall tl:c Prewier aet without the Lnowlulge of the King,
and the veto of the King on the acts of the Premier shall arrest
the businces.  All nuportant. business of the kingdom which the
King chooses 1o transact in person, ho may do it but not without
tho approbatien of the Premier,

GOVERNORE,

There shiall be four Qovernors over these Hawaiian Islands—
one for Iawaii—one for Maui and the Islands sdjacent—one for
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Oahu, and one for Kauai and the adjocent Islands. All the
Governors, fromn Iawaii to Wanai shall bo subject to the king.

The prerogatives of the Governors and their dutics, shall be
as follows: Each Governor shall havo the general direction of
the soveral tax goatherors of this island, and shall support them
in the cxcention of oll their orders which be considers to have
becn properly given, but shall pursue a course according to law,
and not according to his own private views. Ile also shall presido
over 2l tho judges of his island, and shall see their scutences
exceuted as above. lle sholl also appoint the judges and give
them their certificates of office.

All the Governors, from Ilawaii to auai shall be subject not
only to the King, but also to tho Pramier.,

‘The Governor shall bo the superior over his particular island -
orislands. Ile shall have charge of the munitions of war, under
the direetion of the King, however, and the Premier. 11e shall
have charge of tho forts, the soldicry, tho arms and all the im-
plements of war. 1le shall reccive the government dues and
chall deliver over the sume o tho Pramier. All important
Jeoinions Test with Lim in times of emergency, unless the King
or Premicr bo present. e shall have chargo of all the King’s
busiuess on the island, the taxation, new improvements to be
extended, and plans for the inereaso cf wealth, and oll officers
shall be subjeet to him. He shall also have power to deeide all
questions, and transact sll island business whicl i3 not by law
assizned to others. .

When cither of (he Governors shall deceasc, then all the chicfs
whall assemble at suck: place g5 the King shall appaint, and shajl
nominate a suceessor of the deeeased Governor, and whosoever
they ehall naminate and be approved by the King, ho shall be the
new Governor.

UOUSE OF NOLLES.

At the present period, these are tho persons who shall sit in
the government councils, ‘Kamechumeha ITI, Eckauluohi, Hoa-
piliwahine, Kunkini, Kckeuvonohi, Kabekili, Paki, Xonia, EKeco
bokalale, Leleichoku, Kekuanaos, Kealiishonui, Kansins, Keoni
1i, Kconi Ans, and Jaalilio. Should any other person bo re-
coived into the council, it shall be made known by law. These
persons shall have part in the councils of the kingdom. No law
" of the nation #hill be pamed without their amont. They shall
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gct in the following manner: They shall assemblo annually, for
tho purpose of sceking tho welfarz of the nation, and establish-
ing laws for the kinmlom. Their meetings shall commence in
April, at sueh dry and place a2 tho King shall appoint.

Iz 2hall alse be proper for the King to consult with the above
persons respecting all the grest coneerus of the kingdom, in order
to promote unanimity and seenre the preatest good. They shall
morcover transact such other business as the Xing shall commit
to them.

They ghall still retain their own appropriate lands, whether
districts or plantations, or whatever divisions they may be, and
they may conduet the businese on said lands at their diserction,
but not at varianee with the laws of the kingdom.

RESTECTING TILE REIMRESEXTATIVE DODT,

There shall be annually eliosen certain persons to sit in conneil
with the Nobies and establish laws for the nation.  They shall be
chosen by the people, accordiuz to their wish, from Iawaii,
Aluni, Oahu and Kouai. The law shall decide the form of
choosing them, and also the nmmber to be chesen.  This represen-
tative body shall huve o voice in the business of the kingdom.

No law ghall be paased without the approbation of & majority of
then.

RESYECTING THE MEETINGS OF THUE LEGISLATIVE DODY.

There rhall be an annual meeting as stated above; but if the
Rulers think it desirable to meet again they may do it at their
diseretion.

When they assemible, the Nobles shall meet by themselves end
the representative body by themselves, though at such times as
they shall think it necessary to consult together, they may unite
at their dizeretion. :

The form of doing business shall bo as follows: The Nobles
shall oppoint a Secerctary for themselves who at the meetings
shall record all decisions made by them, and that book of records
shall be preserved in order that no deerces affecting the interests
of the kinzdom may be lost.

The samne rhell be done by the representative body. They
too shall choose a Becretary for themselves, and when they meet
for the purposo of sccking the interests of the kingdom, and shall
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come to a decision on any point, then that decision shall be
recorded in a book, and the book shall bo preserved, in order
that nothing valusble, affecting tho interests of the kingdom
should be lost; aud there shall no new law Le made, withont the
approbation of a majority of tho Nobles and also a majority of
the representative body.

When any act shall have been ngroed upon by them, it shall
then be presented to the King, and if he approve and sign his
name, and also the Premier, then it thall becomo a law of the
kingdom, end that law shall not be repealed until it is done by
the voice of those who established it

RESTPECTING TTTE TAX OFFICERS.

The King and Premier shall appoint Tax Officers, and givo
them their certificates of office.  There shall be distinet tax
officers for cach of the islands, at tho diserction of the King and
Premicr.

When 2 tax officer has received his certificate of appointment,
he shall not bo dismissed from office without first having a formal
trial, and having been convicted of fault, at which time he shall
Le dismissed. Thongh if the Iaw shonld preseribe a given num-
ber of years as the term of office, it may be done.

The following are the established duties of the tax officers.
They shall assess the taxes and give notiee of the amount to all
the peaple, that they may understand in snitable time. The tax
officers shall make the aasessment in subserviency to the orders
of the Governare, and in accordance with the requirements of
tho law. And when the taxes are to bo gathered, they shall
pother them and deliver the property to the Governor, and the
Govenor shall pay it over to the Premicr, and the Premier shall
deliver it t§ the King.

The tax officers shall also have eharge of the public labor done
for the Xing, though if they see proper Lo commit it to the Jand
sgents it i3 well, but the tax officers beinz above the land
agents chall be aceconntable for the work. They shall also hiave
charpe of all new business which the King shall wish to extend
through the kingdomn. In all business however they shall be
subject to the Goveror.

The tax officers ghall be the judges in all cases arising wnder
the tax law. In .all cases whero land agents or landlords aro
charged with oppressing the lower classes, and also in all cascs
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of difficulty between land agents and tenants, the tax officers
shall be the judges, and olso all cases arising under the tax law
enacted on the Tth of June, 1830,

They shall morcover perform their duties in the following
mauner: Lach tax othicer shall be confined in his autliority to his
own appropriate district. If a dJithenlty arises between a land
szent and his tenant, the tax officer hall try the case and if the
tenant be fonnd gnilty, then the tax officer, in connection with
the land azent shall exceute tho lnw upon him. But if the tax
officer judze the land agent to Le in fault, then hio shall notify
all the tax officers of his particular island, and if they 2re agreed,
they shall pass sentenee on Lim and the Governor shall execute
it But in all trials, if any individual take exception to the deci-
sion of the tax officer, he may appeal to the Governor who shall
bave power to try the case again, and if exceptions are taken
to the decision of the Governor, on information given to the
Supreme Judges, there shall be a new and final trinl before them.

OF TIE JUDQES.

Ench of the Governors shall at his diseretion, appoint judges
for his partieniar island, two or more as he shall think expedient,
and shall give tham certificates of oftice.  After having reccived
their certifieates, they shall not be tnrned out, except by m-
peachment, thongh it hall be proper at any tine for the law to
limit the term of oflice.

They shell aet in the following maonner: They shall give
notice before hand of the deys on which courts are to he held.
When the time specified arrives, they shall then enter on the
trials according na the lnw shall divect.  They shall bo the judges
in cases arising under all the laws exzepting those which regard
taxation, or difficulties Letween land agunts, or landlords and
their tenants.  They shall be sustained by the Governor, whose
duty it shall he to exceute the law gccording to their decisions,
But if exceptions are taken to their judgment, whosoever takea
them may appeal to the supreine judges.

OF TIE SUPRENE JUDGES.
The representative body shall appoint four persons whose duty

it shall be to aid the King and Prowier, and these six persona
shall constitute the Supreme Court of the kingdom, * . '
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Their businese shall be to settle nll cases of difficulty whick
sre loft nuscttied by the tax ofticers aud common judges. They
¢hall give & new trial sccording to the conditions of the law.
"They shall give previous notice of the timo for holding courls,
in order that thoze who are in diffieulty may appeal.  The deeis
gion of these chall be final.  There shall be no further trial after
theirs. Life, death, confincment, fine, and {reedow, from it, sre
all in their hands, and their decisions are final,

O CIIANGEN IN TIIS CONSTITUTION.

This constitution shall not be considered as finally cstablished,
uetil the people have generally heard it aud have appointed per
sons according to the provisions herein made, and they have given
their ossent, then this constitution shall be considered as pernis-
nently cstablished.

But hereafter, if it should be thonght desirable to change it,
notice shall be previowsly given, that all the people may under
staud the nature of the proposed change, and the suceeeding
yenr, at ti: meeting of tho Nubles and the representativo body,
if they shall ogree as to the addition propuscd or a3 to the alter-
tion, then they may make it.

The above constitution has been agreed to by tho Nobles, and
we have herounto subseribed our nanes, this eighth day of Octo-
ber, in the yeer of our Lord 1540, at Henoluly, Oal.

{Signed) Kaaemaeua 111
Kzxavrootr.
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The cession of the Hawaiian Islands to the United States having
been accepted by the resolution approved by the President July 7,
1898, (U. S. Stats. Vol. 30, p. 75.), &e tresties with that country ter-
minated upon the formation of the government for the Islands.

1849.

Treaty or Frienvsmxre, COMMERCE, AND NavICaTION aND ExTRADI-
TION.

Concluded December 20, 1849; rotification advised by the Senate
Januvary 14, 1850; ratified by the President February 4, 1850; ratifi-
cations exchanged August £4, 1850; procleimed November 9, 1850.

AxrIcrxs.

I. Amity. X Conbsuls.

I1. Commerce and navigation. XL Religtous Lberty.
I11. Duties, bounties, ete, XII. Shipterecks.

IV. Toonage dutles, XIIL Asrlum for vessels,

V. Coasting trade. XIV. Extradition.

VI. Steam vessels carrylog mall XV. Mail arrangenents,
VII. Whale ghips. XV1. Duration,

VIII. Reciprocal privileges of citizens. | XVIL Ratification.
IX. Reciprocal privileges {n business.

The United States of America and His Majesty the King of the
Hewaiian Islands, equally animated with the desire of maintaining
the relations of good understanding which have hitherto so happily
subsisted between their respective §tntes, and consolidating the com-
mercigl intercourse between them, have agreed to enter into negotia-
tions for the conclusion of a treaty of fricndshi;i.) commerce, and nuvi-
gation, for which purpose they have appointed Plenipotentiaries, that
15 Lo say:

The Eresident of the United States of America, John M. Clavton,
Secre of State of the United States; and His Majesty the King
of the Hawaiian Islunds, James Jackson Jarves, accredited as his
special Commissioner to the Government of the United States;

Who, after hams exchanged their full powers, found in good and
due form, have concluded and signed the following articles:

Arricie L

There shall be tual peace and amity between the United States
and the King of the Hawaiian Islands, his heirs and his successors.

#This treaty terminated on cession of Islouds to United States.
P08
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AnticLe 11,

There shall be reciprocal liberty of commerce and navigation bee
tween the United States of America and the Hawamian Islands. No
duty of customs, or other impost, shall be charged upon any goods,
the produce or manufacture of one country, upon importation from
such country into the other, other or higher thun the duty or impost
charged upon zoods of the same kind, the produce or manufacture of,
or imported from, any other country: and the United States of
America and His Majesty the King of the Hawaiian Islands do
hereby engage that the subjects or citizens of any other State shall
not enjoy any favor, privilege. or immunity, whatever, in matters
of commerce and navigation, which shall not also, at the same time,
be extended to the subjects or citizens of the other contractin
Fart.}', gratuitously, if the concession in favor of that other State shal
have been gratuitous, and in return for a compensation. as nearly as
possible of proportionate value and effect, to be adjusted by mutual
agreement, 1f the concession shall have been conditional.

Articee IT1.

All articles, the produce or manufacture of either country, which
can legally be imported into either country from the other, in ships
of that other country, and thence coming, shall, when so imported,
subject to the same duties, and enjoy the same privileges. whether
imported in ships of the one country or in ships of the other; and
in like manner, all goods which can legally be exported or re-exported
from either country to the other, in ships of that other country, shall,
when so exported or re-exported, be subject 1o the same duties, and
be entitled to the same privileges, drawbacks, bountics, and allow-
ances, whether exported in ships of the one country or in ships of the
other; and all goods and articles, of whatever description, not being
of the produce or manufacture of the United States. which can be
legally imported into the Sandwich Islands, shall. when so imported
in vessels of the United States, pay no other or higher duties. imposts,
or charges, than shall be pavable upon the like poods and articles
when imported in the vessels of the most favored foreign nation,
other than the nation of which the said goods and articles are the
produce or manufacture.

Armiciz IV.

No duties of tonnage, harbor, light-houses, pilotage, guarantine, or
other similar duties, of whatever nature or under whatever denomi-
nation, shall be imposed in either country upon the vessels of the
other in respect of vovages between the United States of America
and the Hawaiian Islands, if laden, or in respect of any voyage if in
lmllast.::l which shall not be equally imposed in the like cases on
national v

ArTiciz V.

It is hereby declared that the stipulations of the present treaty are
not to be understood as apglying to the navigation and carrying trade
between one port and another situated in the States of either contract- -
ing pa:lr.}', such nevigation and trade being rescrved exclusively to
national v _
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Aroar VL

Steam-vecsels of the United States which may be emploved by the
Government of the said States in the carrying of their public mails
aerose the Pacific Ocean, or from onc port in that acean to another.
shall have free nccess to the ports of the Sandwich Islands. with the
privilege of stopping therein to refit, to refre=h. to land passengers
and their bagmage, and for the tranwaction of uny business pertain-
ing to the public mail service of the United States, and shall be sub-
ject in such ports to no duties of tonnage, harber, light-house, quar-
antine. or other similar duties, of whatever nature or under whatever
denomination.

Armice VIL

The whale-ships of the United States shall have access to the ports
of Hilo, Kealakekua, and Hanalei, in the Sandwich Islands, for the

urposes of refitment and refreshment. as well as to the ports of
flor:olulu and Lahaina, which only are ports of entry for all merchant
vessels; and in all the abov: .named ports they shall be permitted to
trade or barter their supplies or s, excepting spirituous liquors,
o the amount of two hundred dollars ad valorem for each vessel,
without paving any charge for tonnage or harbar dues of any deserip-
tion. or anv duties or imposts whatever upon the goods or articles so
traded or bartered. They shall also be permitted. with the like ex-
emption from all charges for tonnage and harhor dues, further to
trade or barter. with the same exception as to spirvituous liguors. to
the additional amount of one thonsand dollars ad valorem for each
vessel. paying upon the additional zoods and articles so traded and
bartered no other or higher duties than are payable on like soods and
articles when imported in the vessels and by the citizens or subjects
of the most favored foreign nation. They shall also be permitted to
pass from port to port of the Sandwich Islands for the purpose of

rocuring refreshments, but they shall not discharge their seamen or
and their passenﬁers in the said islands, except at Lahaina and Hono-
lulu: and in all the ports named in this artic?e the whale-ships of the
United States shall enjoy, in all respects whatsoever. all the rights.
privileges. and immunities which are enjoyed by. or shall be granted
to. the whale-ships of the most favored foreizn natiou. The like
privilege of frequenting the three ports of the Sandwich Islands
above named in this article not being ports of entry for merchant
vessels, is also guaranteed to all the public armed vessels of the United
States. But nothing in this article shall be construed as authorizing
any vessel of the United States having on board any disease usually
regarded as requirin quarantine to enter, during the continuance of
such disease on board, any port of the Sandwi Islands other than
Lahaina or Honolulu.

Armice. VIII

The contracting parties engage, in regard to the personal privil
that the citizens of the United States of Americar:hall en]%y ineﬁl?e
dominions of His Majesty the King of the Hawaiian Islands and
the subjects of his said Majesty in the United States of America,
that they shall have free and undcubted right to travel and reside
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in the States of the two high contracting parties. subject to the same
precautions of police which are practiced towards the subjects or ¢iti-
zens of the most favored nations. They shall be entitled to occupy
dwellings and warchouses, and to dispose of their personal propcrf\'
of every kind and description, by sale. gift. exchange, will, or in any
other way whatever, without the smallest hindrance or obstacle; an
their heirs or representatives, being subjects or citizens of the other
contracting party, shall succeed to their personal goods, whether by
testament or ab intestato, and may take possession thereof, either by
themselves or by others acting for them, and dispose of the same at
will, paving to the profit of the respective Governments such dues
oniv as the inhabitants of the country wherein the said are
shall be subject to pay in like cases. And in case of the absence of
the heir and representative, such care shall be taken of the said goods
as would be mﬁen of the goods of a native of the same country in
like case until the lawiful owner may take measures for receiving
them. And if a question should arise among several claimants as to
which of them said goods belong. the seme shall be decided finally
by the laws and judges of the land wherein the said goods are. Where,
on the decease of anrz;ferson holding real estate within the territories
of one party, such estate would, by the laws of the land, descend
on a citizen or subject of the other were he not disqualified by
alienage, such citizen or subject shall be allowed a reasonable time to
sell the same, and to withdraw the proceeds without molestation and
exempt from all duties of detraction on the part of the Government
of the respective States. The citizens or subjects of the contracting
parties shall not be obliged to pay, under any pretence whatever, any
taxes or impositions other or greater than those which are paid, or
may hereafter be paid, by the subjects or citizens of the most favored
nations in the tive gtates of the high contracting parties. They
shall be exempt from all military service, whether by land or by sea;
from forced loans; and from every extraordinary contribution not
general and by law established. Their dwellingz. warchouses, and all
premises appertaining thereto, destined for the purposes of commeree
or residence, shall be respected. No arbitrary scarch of or visit to
their houses, and no arbitrary examination or inspection whatever of
the books, papers, or accounts of their trade shall be made; but such
measures sﬁall be executed only in conformity with the legal sentence
of a competent tribunal; and each of the two contracting parties
engages that the citizens or subjects of the other residing in their
respective States shall enjoy their property and personal security in
as full and ample manner as their own citizens or subjects, or the
subjects or citizens of the most favored nation, but subject always to
the laws and statutes of the two countries, respectively.

Azxticre TX.

The citizens and subjects of each of the two contracting parties
shall be free in the States of the other to manage their own affnirs
themselves, or to commit those affairs to the management of any per-
sons whom they may appoint as their broker. factor, or agent; nor
shall the citizens and subjects of the two contracting parties be Te-
strained in their choice of persons to act in such capacities, nor ghall
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ther be called npon to pay any salary or Temuneration to any person
whom they shall not choose to employ.

‘Absolute freedom shall be given in all cases to the buyer and seller
to bargain together, and to fix the price of any goods or merchandise
imported into, or to be exported from, the States and domains of the
two contracting parties, save and except generally such cases wherein
the laws and usages of the country may require the intervention of
any special agents in the States and dominions of the contructing
partics. But nothing contained in this or any other article of the

resent treaty shall be construed to authorize the sale of spirituous
siﬂuors to the natives of the Sandwich Islands, farther than such

e may be allowed by the Hawaiian laws.

ArTICLE X

Each of the two contracting parties may have, in the ports of the
other, Consuls, Vice-Consuls, and Commercial Agent~. of their own
:Epointment, who shall enjoy the same privileges and powers with

ose of the most favored nations; but if any such Consuls shall
exercise commerce, they shall be subject to the same iaws and usages
%o which the private individuals of their nation sre subject in the
same place. The said Consuls, Vice-Consuls, and Commercial Agents
are authorized to require the assistance of the local authorities for the
search, arrest, detention, and imprisonment of the deserters from the
ships of war and merchant vessels of their country. For this purpose
they shall apply to the competent tribunals, judges, and officers, and
shall, in wniting, demand the said deserters, Froving, by the exhibi-
tion of the registers of the vessels, the rolls oz the crews, or by other
official documents, that such individuals formed part of the crews;
and this reclamation being thus substantiated, the surrender shall not
be refused. Such deserters, when arrested, shall be placed at the dis-
posal of the said Consuls, Vice-Consuls, or Commercial Agents, and
may be confined in the public prisons, at the request and cost of those
who shall claim them, in order to be detained until the time when
they shall be restored to the vessel to which they belonged, or sent
back to their own country by a vessel of the same nation, or any other
vessel whatsoever. The agents, owners, or masters of vessels on ac-
count of whom the deserters have been apprehended, upon requisi-
tion of the local authorities, shall be required to take or send away
such deserters from the States and dominions of the contracting
parties, or give such security for their good conduct gs the law may
require. But, if not sent back nor reclaimed within six months from
the day of their arrest, or if all the expenses of such imprisonment
are not defrayed by the party causing such arrest and imprisonment,
they shall be set at liberty, and not be agein arrested for the
same cause. However, if the deserters should be found to have com-
mitted any crime or offence, their surrender may be delared until the
tribunal before which their case shall be depending shall have pro-
nounced its sentence, and such sentence have carried mto

effect.
g Armicr XL
It is agreed that perfect and entire liberty of conscience shall be

enjoyed by the citizens and subjects of both the contracting parties,
in the countries of the one and the other, without their bemng liable
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to be disturbed or molested on sccount of their religious belief. But
nothine contained in this article shall be construed to interfere with
the exclusive right of the Hawaiian Government to regulate for itsel{
the schools which it may establish or support within 1ts jurisdiction.

Armicre XIL

If any ships of war or other vessels be wrecked on the coasts of the
States or territories of either of the contracting partics, such ships
or vessels, or any parts thereof, and all furniture and appurtenances
belonging thercunto, and 21l goods and merchandise wﬁ:ch shall be
caved therefrom, or the produce thereof, if sold, shall be faithfully
restored, with the least possible delay, to the proprietors, upon being
claimed by them, or by their duly autherized factors; an if there
are no such proprietors or factors on the spot, then the said goods
and merchz.adise, or the proceeds thereof, as well as all the papers
found on board such wrecked ships or vessels, shall be delivered to
the American or Hawaiian Co! or Vice-Consul in whose district
the wreck may have taken place; and such Consul, Yice-Consul, pro-
prietors, or factors, shall pay only the expenses incurred in the pres-
ervation of the property, together with the rate of salvage and ex-
penses of quarantine which would have been payable in the like case
of o wreck of & national vessel; and the goods and merchandise saved
from the wreck shall not be subject to duties unless entered for con-
sumption, it being understood that in case of any legnl claim upon
such wreck, goods, or merchandise, the same shall be referred for de-
cision to the competent tribunals of the country.

Armicee XIIL

The vessels of either of the two contracting parties which may be
forced by stress of weather or other cause into one of the ports of the
other. shall be exempt from all duties of port or navigation paid for
the benefit of the State, if the motives which led to their seeking
refuge be rezl and evident, and if no cargo be discharged or taken
on board, save such as may relate to the subsistence of the crew, or be
necessary for the repair of the vessels. and if they do not stay in port
bevond the time necessary, keeping in view the cause which led to
their seeking refuge.

Armicee XIV.

The contracting parties mutuslly agree to surrender, upon official
requisition, to the authorities of each, all persons who, being charged
with the crimes of murder, piracy, arson, robbery. forgery, or the ut-
terance of foxéged aper, committed within the jurisdiction of either,
chall be found within the territories of the other; provided that this
shall only be done upon such evidence of criminality as, according to
the laws of the place where the n so charged shall be found,
would justify his apprehension and commitment for trial, if the crime
had there been committed. And the respective judges and other magis-
trates of the two Governments shall have nuthority. upon complaint
made under cath, to issue a warrant for the apprehension of the per-
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son sc charged, that he may be brought befure such judges or other
magistrates respectively, to the end that the evidence of criminality
may be heard and considered; and if, on such hearing, the evidence
be deemed sufficient to sustain the cbarge, it shall be the duty of the
examining judge or magistrate to certify the same to the proper execu-
tive authority, that a warrant may issue for the surrender of such
fugitive. The expense of such apprehension and delivery shall be
borne and defrayed by the party who makes the requisition and re-
ceives the fugitive.

Axmiciz AV

So soon as steam or other mail packets, under the flag of either of
the contracting parties, shall have commenced running between their
respective gorts of entry, the contracting parties agree to receive at
the post-oftices of those ports all mailable matter, and to forward it
as directed, the destination being to some regular post-office of either
country; charging thereupon the regular postal rates as established
by law in the territories of either party receiving said mailable
matter, in addition to the original postage of the office whence the
mail was sent. Mails for the United States shall be made up at regu-
lar intervals at the Hawaiian post-office, and despatched to ports of
the United States; the postmasters at which ports shall open the same,
and forward the enclosed matter as directed, crediting the Hawaiian
Government with their postages as established by law, and stamped
upon each manuscript or printed sheet.

All mailable matter gestined for the Hawaiian Islands shall be re-
ceived at the several post-offices in the United States, and forwarded
to San Francisco, or other ports on the Pacific coast of the United
States, whence the postmesters shall despatch it by the regular mail
packets to Honolulu, the Hawaiian Government agreeing on their
part to receive and collect for and credit the Post-QOffice Department
of the United States with the United States rates charged thereupon.
It shall be optional to prepay the postage on letters in cither country,
but ﬁe on printed sheets and newspapers shall in all cases be pre-
paid. The respective post-office departments of the contracting
parties shall, in their accounts, which are to be adjusted annually, be
credited with all dead letters returned.

Axnicae XVL

The present treaty shall be in force from the date of the exchange
of the ratifications, for the term of ten years. and further, until the
end of telve months after cither of the sontracting parties shall have

iven notice to the other of its intention to terminate the same. each of

¢ said contracting parties reserving to itsclf the right of giving
such notice at the end of the said term of ten years, or at any subse-
quent term.

Any citizen or subject of either partr infringing the articles of
this treaty shall be held responsible for the same. and the harmony
and pood correspondence between the two Governments ¢hall not be
interrupted thereby, each perty engaging in no way to protect the
offender, or sanction such violation.
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Articre XVII.

The present treaty shall be ratified by the President of the United
States of America, by and with the advice and consent of the Senate
of the said States. and by His Majesty the King of the Hawaiian
Islands, by and with the advice of his Privy Council of State, and the
ratifications shall be exchanged at Honolulu within eightecn months
from the date of its signature, or sooner if possible.

In witness whereof the respective Plenipotentiaries have signed the
same in triplicate, and have thereto affixed their seals,

Done at Washington, in the English language, the twentieth day of
December, in the year one thousand eight hundred and forty-nine.

smx.] Joxx M. Crayrox.
SEAL. Janes Jacxson Jarves.

1875
TreaTT OF RECIPROGITY.

Concluded January 30, 1875; ratification advised by the Senate March
18, 1875; rotified by the President May S1. 1875; ratifications
exchanged June 3, 1875; procleimed June 8, 1875.

ARTICLER.

I. Hawailan products to be admitted. | IV. Export duties.
I1. American products to be admitted, ¥. Duration,
I11. Evidence as to growil and manu- | VI. Ratification,
facture.

The United States of America and His Majestr the Kine of the
Ilawaiian Islands, equally animated by the desire to strcng‘t.T:cn and
perpetuate the friendly relations which have heretofore uniformly
existed between them, and to consolidate their commercial inter-
course, have resoived to enfcr inlo a Convention for Commercial
Reciprocity. For this purpose, the Precident of the United States
has conferred full powers on Hamilton Fish, Secretary of State, and
Iiis Majesty the King of the Hawailan Islands has conferred like
powers on Honorable Elisha H. Allen, Chief Justice of the Supreme
Court, Chancellor of the Kingdom, Member of the Privy Council of
State, His Majesty’s Envoy Extraordinary and Minister Plenipo-
tentiary to the United States of America, and Honorable Henry A. P
Carter, Member of the Privy Council of State, His Majesty’s Special
Commissioner to the United States of America,

And the said Plenipotentiaries. after having exchanged their full

wers, which were found to be in due form, have agreed to the fol-

owing articles. I
Articez 1.

For and in consideration of the rights and privileges granted by
His Majesty the King of the Hawaiian Islands in the next succeedin
article of this convention and es an equivalent therefor, the Unit

¢ Terminated on cesslon of islands to United States. Foderal cose. Nether-
clift v. Rohertson (23 Blatch., 548).
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States of America hereby agree to admit all the articles named in the
following schedule, the same being the growth and manufacture or
preduce of the Hawaiian Islands, into all the ports of the United
States free of duty.

SCHEDGLE.

Arrow-root; castor oil; bananas, nuts, veZJetables, dried, and un-
dried, preserved and unpreserved; hides :1:3 skins undressed: rice;
pulu; seeds, plants, shrubs or trees; muscovade, brown, and all other
unrefined sugar, meaning hereby the grades of sugar heretofore com-
monly imported from the Hawailan Islands and now known in the
markets of San Francisco and Portland as * Sandwich Island sugar;”
syrups of sugar-cane, melado, and molasses; tallow.

Arxricie I

For and in consideration of the rights and privileges granted by the
United States of America in the preceding article of this convention,
and as an equivalent therefor, His Majesty, the King of the Hawalian
Islunds hereby agrees to admit all the articles named in the following
schedule, the same being the growth, manufacture or produce of the
United States of America, into all the ports of the Hawaiian Islands,
free of duty.

SCHEDULE.

Agricultural implements; animals; beef, bacon, pork, ham and all
fresh, smoked or preserved meats; boots and shoes; grain, Hour, meal.
and brean, bread and breadstufls, of all kinds; bricks, Jime and cement;
butter, heese, lard, tallow, bullion; coal, cordage, naval stores includ-
ing tar, pitch, resin, turpentine raw and rectified; copper and com-
position sheathing; nails and bolts; cotton and manufactures of cot-
ton bleached, and unbleached, and whether or not colored, stained.

ainted or printed; e%s; fish and oysters, and all other creatures

iving in the water, and the products thereof; fruits, nuts, and vege-
tables, freen, dried or undried, preserved or unpreserved ; hardware;
hides, furs, skins and pelts, or undressed; hoop iron, and
rivets, nails, spikes and bolts, tacks, brads or sprigs; ice; iron and
steel and manufactures thereof; leather; lumber and timber of all
kinds, round, hewed, sawed, and unmanufactured in whole or in part;
doors, sashes and blinds; machinery of all kinds, engines and parts
thereof; oats and hay; paper, stationery and books, and all manu-
factures of paper or of paper and wood; petroleum and 2!l oils for
lubricating or illuminating t:;pmes; plants, shrubs, trees and seeds;
rice; sugar, refined or unreﬁln ; salt; soap; shooks, staves and head-
ings; wool and manufactures of wool, other then ready-made cloth-
ing; wagons and carts for the purposes of agriculture or of dravage;
wood and manufactures of wood, or of wood and metal except furni-
ture either upholstered or carved and carriages; textile manufactures,
made of a combination of woal, cotton, silk or linen, or of any two or
more of them other than when ready-made elothing; harness and all
manufrctures of leather; starch; and tobacco, whether in leaf or
manufactured. .
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ArticLe 1L, )
The evidence that articles propased to be admitted into the ports of

the United States of America. or the ports of the Hawaiian Yglnnds,
free of duty, under the first and second articles of this convention,
are the growth, manufacture or produce of the United States of
America or of the Hawatian Islands respectively. shall be established
under such rules and regulations and conditions for the protection of
the revenue as the two Governments may from time to time respec-
tively prescribe.

Artrcie IV,

No export duty or charges shall be imposed in the Hawalian Islands
or in the United States, upon any of the articles proposed to be admit-
ted into the ports of the United States or the ports of the Hawaiian
Islands free of duty, under the first and second articles of this con-
vention. It is agreed, on the part of His Hawaiian Majesty, that, so
long as this treaty shall remain in force, he will not lcase or otherwise
dis; of or ¢create any lien upon any port, harbor. or other territory
in his dominions, or grant any special privilege or rights of use
therein, to any other power, state or government. nor make any treaty
by which any other nation shall obtain the ssme privileges, relative
to the admission of any articles free of duty, hereby secured to the
United States.

ArmicLE V,

The present convention shall take effect as soon as it shall have been
approved and proclaimed by his Majesty the King of the Hawaiian
Islands, and shall have been ratified and duly procTnimed on the part
of the Government of the United States, but not until 2 law to carry
it into operation shall have been passed by the Congress of the United
States of America. Such assent having been given and the ratifica-
tions of the convention having been exchanged as provided in article
VI, the convention shall remain in force for seven vears® from the
date at which it may come into operation: and further. until the expi-
ration of twelve months after either of the high contracting parties
shall give notice to the other of its wish to terminate the same; each
of the high contracting parties being at liberty to give such notice
to the other at the end of the said term of seven years, or at any time

thereafter.
ArmicLE V.

The present convention shall be duly ratified. and the ratifications
exchanged st Washington city, within eighteen months from the date
hereof, or earlier if tgo&sible.

In faith whereof the rvsgecﬁve Plenipotentiaries of the high con-
tracting tEart.ia&' have signed this present convention, and have affixed
thereto their respective seals.

Done in duplicate, at Washington, the thirtieth day of January, in
the year of our Lord, one thousand eight hundred and seventy-five.

}sm:. Hasruron Fisa.
SEAL. Evisna H. Arrex.
fsEaL. Hexzr A. P. Carrer,

S Time extended by coovention of Januery 30, 15854, p. 919.





