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ABSTRACT

~

Experience has shown that proving 'discrimination is not

an easy task and, as a regplt, the issu€s related to pr00f ot
discrimination offer a wide affay of topics well-suited to a°
thesis on biscrimination Law. Briefly stated, theApurPose ot.
Part I is to examine the scépe of the difficpltieé associated
with proof of discrimination and also to discover-ﬁbssible solu-
tions to them. It was felt that this purpose could best be
achieved by drawing upon material available ﬁot'only.in Canada
but also in Great Britain and the United States and, as a
result, a comparative approach has been adopted in some
ﬁhapters. | )
The definition of discrimination, and the_qu?ﬁtion as to
" whether or not, it-includes an intent requirement, E; one oé the
leading issues béing debated in this area today. The oﬁtcome of
this debate will not only have important repercussions on proof
of discrimination, but it will also aEEect the effectiveness of
anti-discrimination legislation in general. As this study
demonstrates, discrimination can exist irrespecfive of intent
and to persist with an intent requirement in discrimination
caséz‘is to narrow considerably the Eield in which discrinina-
tion is "provable" and, therefore, subject to sanctions.
A& second issue, which is of concern in the area of
discrimiration, is the allocation of the parties' burdens of

proof. This study concludes that where it is necessary to prove

another person's state of mind - and this can arise in cases
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involving prejudice, stereotypes, and the like -, policy and

- .
-

N

fairness considerations reguire that the person who has knowl-

edge of éuch Eactg be the oné to cariy the'burden of pfobing
them. fThué, this study proposeé changes in‘the traditional
allocation. of thelﬁarties' buréens‘of ptook’fn order -to mett
these needs. ' . o o

The reader will note that a dual approach has been

adopted throughout -Part T of this study as it winds ité'way

‘through the elements of proof, -the means of proof, the relevant

defences and the burdens of proof. This approach distiﬁguishes
between-direct or intentional forms of discrimination, on the
one hand, éﬁd systémic forms of discrimination, on the othér,-
(both of"whieﬁ\are defined in Chapter 1), and hés the advantaye
of préviding added insight into the issues related to proof of
discrimination in Canada. )

Part IT of this study contains é-descriptive analysis of
soﬁe of the important rules of evidence and procedure which
appiy to human rights bhoards., It begins by éxamining the
influence of Administrative Law, particularly the rules of
natural justice, on the prqcedufeg followed by these‘poards.
Thé'suhsequenp chapters seek to present a structured and infor-

mativeé view of the masdner in which human rights boards conduct

their hearings, the |manner ip which evidence is adduced, and the

type of evidence whic admissible at these hearings.

~
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INTRODUCTION

In 1968 a well-known authofity onlanti—discrimination
legislation wrote that "it must §lot be forgotten ‘that human
rights legislation prohibits acts which depend upon the fact of
the existence of a cert;in mbtive. This is a matter peculiarly
within the mind of the respondeﬁt. [He] can give many diféerent
reasons why he denied a certain person an hotel, an apartment or
a job. The person who has been denied access is faced with an
almost impossible task of disproving the reasons given to
him" {1}).

The latin maxim Idem est non esse aut non probari sums

up the principle that where there is no proof, there is no right.
Or, stated othfrwise, "he who is.unable to prove his righ;, that
is to convince the judge of its existence, is unable to enforce
his right" (tFanslation) (2).
Had the application of discrimination léwé remained ’
!
static in the fifteen years since Tarnopolsky's statement, and

had proof of discrimination remained dependent upon the complain-

ant's (3) ability to show - on a balance of propabilities - that

=

1. Walter S. Tarneopolsky, "The Iron Hand in the Velvet Glove:
Administration and Enforcement of Human Rights Legislation
in Canada" (1968), 46 Can. Bar Rev. 565, at p. 574.

2. .o Micharme, Précis de 1la preuve, 2nd ed., Editions de
l'Université d'Ottawa, Ottawa, 1982, at p. 1l: "Celui qui est
dans 1'impossibilité de prouver son droit, c'est-a-dire de
convaincre le juge de son existence ne pourra donc pas 1'ob-
tenir." ’

3. For the purpose of consistency I will use the terms "com-
plainant” and "respondent" to identify the principal parties
in discrimination cases. In Quebec where, in first instance
discrimination actions are taken before the ordinary courts
rather than administrative tribunals , the terms are inter-
changeable with plaintiff and defendant, respectively.
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the -respondent's acts were motivated by an';zzggglm\i:e. diseri-
minatory, state of mind, one could predict that the effective

‘enforcement of theég laws was doomed to failure (4). What-h;;“\k

.

happened, however, is-that a new trend started to develop, iden-:

tifying discrimination not through intent but by its resultant

v 1

’

4. Tarnopolsky is not the only one to have commented on the
difficulties of proving intent. He is supported in this
criticism by a long list of distinguished authors and commen-
tators. In Canada: William Black, "From Intent to Effect:
New Standards in Human Rights" (1980), 1 C.H.R.R. C/1, at
p. 1; Daniel Proulx, "Egalité et discrimination dans ‘la
Charte des droits et libertés de la personne: étude compara-
tive” (1980), 10 R.D.U.S. 381, at p. 466. La Commission des
droits de la personne du Québec, La preuve, Cahier 5, 1982,
at pp. 13 ff. In the United States: Note, "An American Legal
Dilemma Proof of Discrimination" (1949), 17 U. Chi. Law Rev.
107; Michael A. Bamburger and Nathan Lewin, "The Right to
FEqual Treatment: Enforcement of Anti-discrimination Legisla- |
tion" {1961), 74 Harv. Law Rev. 520, at p. 552-553; Alfred W.
Rlumrosen, "Strangers in Paraflise: CGriggs v. Duke Power Co.
and the Concept of Employment Discrimination" (1972), 71
Mich. L. Rev. 59, at p. 68; Joel William Friedman, "The
Burger Court and the Prima Facie Case in Employment Discrimi-
nation Legislation: A Critique "(1979), 65 Cornell Law Rev.
1; Walter Heiser, “"Intent v. Impact: The Standard of Proocf
Necessary to Establish a Prima Facie Case of Race Discrimina-
tion Under 42 U.S.C. # 1981". (1979), 16 San Diego Law Rev.

"207, at p. 209, note 2; Miguel Angel Méndez, "Presumptions of
Discriminatory Motive in Title VII Disparate Treatment Cases"
(1980), 32 Stan. Law Rev. 1129; Robert Belton, "Burdens of
Pleading and Proof In Discrimination Cases: Toward a Theory
of Procedural Justice" {1981}, 34 Vanderbilt Law Rev. 1204.
In the United Kingdom: Laurence Lustgarten, Legal Control of
Racial Discrimination, The MacMillan Press, London, 1980;
Geoffrey Bindman, "Proving Discrimination: Is the Burden too
Heavy?", [1980] Law Soc. Gaz. 1270 (December 17); David
Pannick, "The Burden OF Proof in Discrimination Cases" [1981]
New Law Journal 895 (August 27); Christopher McCrudden,
Tinstitutional Discrimination" (1982), 2 Oxford Journal of
Legal Studies 303, at p. 336, note 177.
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effects (5). This trend is flourishing in the United States and

the United Kingdom and Qas thought:to[have made important pro-

gress'in Canada (6). However, the-ttend‘seems-to have been

.

neutralized in this country, following two important court deci-

sions (7) in Ontario Human Rights Commission and O'Malley

{(Vincent) v. Simpsons~Sears Limited (8) and Canadian National

Railway Company v. Canadian Human Rights Commission and Bhinder

{9).

Vigourously rejecting the extended definition of discrimi—'

Pation which had slowly been developed and nurtured by the tribu-

nals for almost five years, the courts reversed the tide and, ’

6.

8.

Early examples of Canadian cases which adopted the effects
concept of discrimihation were the following: Attorney-
General for Alberta v. Gares (1976), 67 D.L.R. (3d) 635
{AIta. 5°C.J; Singh v. Security and Investigation Services
Ltd., (Ont., 1977); Foster v. B.C. Forests' Preducts Ltd.,
TB.C., 1979); Colfer v. Ottawa Board of Commissioners of
Police, (Ont., 1979); Bone v. Hamilton Tiger-Cats Football
Club, (Ont., 1979); Singh v. Workmen's Compensation Board
Hospital and Rehabilitation Centre (1981),. 2 C.H.R.R. D/459;
O'Malley (Vincent)] v. Simpsons-sears Limited (1981), 2
C.H.R.R. D/267; however, rev'd on appeal by (1982), -3
C.H.R.R. D/796 {(Ont. S.C., Div. Ct.) and (1982} 3 C.H.R.R.
D/1071 (Ont. S.C., Appeal Div.); Canadian Human Rights
Commission and Bhinder v. Canadian National Rallway Company
{1981), 2 C.H.R.R. D/546; however, rev'd on Review by (1983)/
4 C.H.R.R. D/1404 (Fed. C.A.}.

Black, supra note 4; Proulx, supra, note 4, at p. 465.

A third decision, which implicitly rejects the effects con-
cept, has been handed down recently in Quebec in Commission
des droits de la personne du Québec v. Ekco Canada Inc., as
vet unreported, (S8.C.M. 500-05-001001-807), October 27, 1983.
The facts of the Ekco case are discussed, infra, in note
231la. - ‘

Supra note 5 ((1982), 3 C.H.R.R. D/796 and D/1071). The
facts of the O'Malley case are described, infra, at pp. 67
ff.

Supra note 5 ((1983), 4 C.H.R.R. D/1404). The facts of the
Bhinder case are discussed, infra, at pp. 68 ff.
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‘ ' today, it appears that intent has' once more becdome - for the_thne<:;?
being at least - an essen ié%}e ement of proqf\of discrimination.

: ' sy . - o

0) &Y : . S \

s

It is worthwhile to note the‘opidion.expressed by Mr. .

in certain jurisdictions

Justice Southey of the Divisional Court in O'Malley regardiﬁg

proof of intent: o ‘ T\\ .
The wide powers given to the Commissloner under \\\;
s. 16 of the Code to enter private premises,

seize documents, and question persons in the
course of inguiries into complaints make it
difficult in my view, for an employer to con-
ceal successfully an intention to discriminate
on prohibited grounds from boards of inquiry.

. I do not think. the achievement of the purposes
of the statute would be materially hampered if
it was interpreted as requiring proof of a
discriminatory intent as part of a contraven-
tion (1l1). )

Insofar as the difficulties of proving intent to

s  DeSEt e wmam et DASEE -Ii' s

discriminate are concerned (12}, this opinion is in marked

10. Tribunals appointed under the old Ontario Human Rights gode,
S.0. 1961-62, c. 93, or the Canadian Human Rights Act, S.C.
1976-77, c. 33, are bound by these Court decisions: see, for
example, Rand et al v. Sealy Eastern Limited Upholstery
Division (1982), 3 C.H.R.R. D/938 (Ont.); Bezeau v. Ontario
Tnstitute for Studies in Education (1982), 3 C.H.R.R, D/874
TOnt.). Boards 1in other provinces have followed- these
precedents as well: e.g. Waplington v. Maloney Steel Ltd.
(1983), 4 C.H.R.R. D/1262 (Alta.). ¥

]

11. Supra note 8, at p. 800.

12. Although Mr. Justice Southey is gquite right in pointing out
that the Commission's investigation powers and, by exten-
sion, proper discovery procedures are an important means of

_establishing and proving discrimination {on this point see,
"\for example, comments in Texas Department of Community
Affairs v. Burdine, 101 S§. Ct. 1089 (1981), at p. 1096, and
{contd.)

]
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" contrast to those expressed by leadiﬂg'experts~got only in

' Canada, but.also in the United States and Great Britain (13).

5till, the stateﬁent raises an important poinﬁ when it concludes \
thét the "achievement 6f the purpége Bf the ;ﬁg;ute is not mate-
rially hampered" by the intent requiremént;

Perhaps the upset created by the O'Mallky and Bhinder
decisions is the oécasion go reflecf upon and to assess the

trends which were‘taking place in Canada until then; now is the

time to examine whether the move towards an extended definition

\\

of disc;imination was a hecessary and an apprOpriaté\iQitiative
iﬁ the drive to render human rights legislaticns more effébtiye
and to reduce problems of proof ip this area. I suggest that any
attempt to d§al with these issues ﬁﬁétnbggin by asking two ques-
tions: first, is the removal of the intent.requirement a neces-

sary step to overcoming'difficulties of proof in discrimination,

and secondly, is the removal of the ‘ihtent requirement the sole

remedy needed to achieve this purpose and to render anti-
discrimination laws more effective? The purpose of the first

part of this study is to answer these two questions.

Oxford v. Department of Health and Social Security, [1977]
I.R.L.R. 225, and alsc the discussion belaw regarding the
importance of allowing commissions to obta#ih discovery of
certain "comnfidential" information: infra, Part II, at
_¢Bp. 412-422}, these mechanisms have not been considered
~* sufficient to'deal with the difficulties of proving intent.
According to Bindman, supra, note 4, "at p. 1270, "where
direct discrimination is alleged, gaining access to
documents and to factual information does not solve all the
complainant's problems."

13. See supra, note 4.



. discrimination. Not only did it ease the difficulties of proving
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In the first.chapter, I will trace the evolution of the
arious concepts of discrimination from the intent to the effects
c&i:epts. Tﬁg-éhiéﬁlfrom thé&intent—ﬁased approach,with its

emphasis on the subjective'causéipf certain acts to the effects-

oriented approach witﬁ\igi focus on the gbjective consequences of

acts, has been regarded by many as a breakthrough in the field of

¢

“

gﬁaxglusive intent, but it also provided a basis for dealiné with
contéﬁbogary social and economic realities which gave rise to new
forms of discrimination in which.intent was altogether absent and
therefore not Jprovable“.

The effects concept has been in existence since the late

1960s when the United States Supreme Cou¥t handed down its land-

mark decision in Griggs v. Duke Power Co. (14}; now it consti-

tutes an integral part of American and dlso of British discrimi-

_nation law. As for Canada, the question is whether or not the

forces which pressed the United States and the United Kingdom to
adopt this néw concept are also present in this country. The‘
answer will determine whether the reversed trend created by the
O'Malley and Bhinder decisions will be able to continue and
whether Canada will be able to ignore the developments esﬁab-
lished elsewhere.

g Theﬁhegal status of the effects concept in Canada may be

ambiguous and uncertain today, but in the five or more years .

during which it was thriving .it had ample time to make its way

14. 401 U.S. 424 (1971); 3 FEP 175.

Vb
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into our legal consciousness. The terminology associate with

the éffects concept, including suqh expressions as "dispafate
impactb and “bgsiness nebessity",'havé crept into our vocabulary.
Similarly, the intent concepﬁ haé specific terms related to . it:
"disparate treatment", ";egitiﬁate; non-discriminatory reasoﬁ",'

and "bona fide occupational qualification”: Occasionally the

terminology and the notiOhs applicable to one céncept a;eflbésely

attributed to the other. Since each of thesg_;erﬁé has a parti-
cular sigﬂificance insofar é; matte;g_of’érﬁof are concerned,
such.questionaﬁle exchéngeslcan; in my view, on%y lead to a
muddled understanding of the manner in which proof of discrimina-
tion is to be approached at any of its various,K stages including ‘
the elements of proof, the means of proof, defences and the bur-
dens of proof (15). I will use these various stages as a back-
drop to the following study. But, in addition, it will soon
become apparent to-the reader that fundamental differences in the
intent and effects conceptg justify - indeed necessitate - a
separate analysis and discussion'at each of these stages and,lfof

this reason, they will be treated under separate headings

throughout'(lG).

b [ ] it ] [r awee ey ko il — p— o iy [T T i -.-h

15. This method of analysis, which I have adapted only slightly
by adding the defence stage, was used in Note, "An American
legal Dilemma", supra note 4.

16. The practice of dealing with proof of direct and indirect
discrimination under separate headings is common among
authors in the field: e.g. Lustgarten, supra note 4, chapter
l1l; Barbara Lindemann Schlei and Paul Grossman, Employment
Discrimination Law, The Bureau of National Affairs Inc.,
Washington, 1976, and Supplement 1979, chapter 36.




—

"k
VY

By the end gf-the first chapter the ¢ ceptsxénd the

different meatiings of discrimination should be clear and\éhis

- _will help determine, in chapter two, the ‘essential elements of

proof required to make out a case of 'discrimination.

The third “chapter Qi}l‘be the.occasion to examine the
means of proof rélevant tb'each COncépt and to note the heavy
reliance.on iﬁdirect or circumstantial evidence in intent cases,
in contrast to the extensive use of ‘direct evidence and statis-
tics in effect cases. It will be followed by a-chaptef on the
relevant defences. .

These chapters, and particﬁlarly chapter three, will

\ .
serve to highlight the disadvantages which persist in cases
reqhiring proof of intent. By this point it will also have
become evident th9t thé conceptual developments which embraced
the effects approach did little to migitate the difficulties of
pfoof associated with intent cases. Indeed, it is well recog-
ni#eé that the advent,of the effects approach did not signify the
disappearance of prejudice, paternalism, or stereotypes, and
these factors continue to act as obstacles to equal opportunity
for protected groups. Notﬁonly do these forms of discrimination
require effective legal sanctions, but Human Rights Commissions
have alduty to investigate all serious intent cases complained

?

of (17), to pursue them before a board of inguiry when

17. Commissions must investigate complaints which fall within
their jurisdiction: Re Canadian Football League and Canadian
Human Rights Commission et al.. (1980), 109 D.L.R. (3d) 397;
(I980), 1 C.H.R.R. D/45; Re Attorney-General of Canada and
Cumming et al. (1979), 103 D.L.R.. {3d) 15I; and Re Civil
Service Association of Alberta, Branch 45 and Alberta Human
Rights Commission et al. (1976), 62 D.L:R. {3d) 531, at
p. 536 (Alta. S5.C.).

v
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circumstances warrant it (18) and, yes, to prove them. Here, the
existence of the effects concept seems irrelevant, and problems
associated w1th proof of intent have per51sted.

a

In chapter flt//fl_\ll lock at the attempts. whlch have
beenf;ade to tackle this problem. The emphasis here has been on
a procedurel, as opposed to a concepteal,/approach wh}ch exprafns
the proliferation of proc?fﬁrgfrkerms in discrimination law such
as the "prima facie casef,-“inferepcee", "presumptions", and
"shifting burdens of proof". These de&ices were meant to ease‘
the complainant'slburden in proving intent and they were thought
to have succeeded in this purpose,‘until recently. Contrary to
conmnon belief and expectatioh, the United States has not orought
about substantial reform in thigs area. Following the United

States Supreme Court decision in McDonnell Douglas Corp. v.

EEEEQ (19}, many imagined'that'the principle of a revereed burden
of proof had been recognized but, in fact, thie breakthrough 4id
not ocCur; :The decision merely plungéd lower courts into a state
Qf confusion and sparked a series of contradicrory decisions;

The myth which grew out of the McDonnell Douglas case was finally

put to rest by the U.S. Supreme Court itself with a series of

decisions (20) culminating in that of Texas Department of

Community Affairs v. Burdine (21).

18. The decision to take a matter before a board of inguiry is
however discretionary. See Part II, infra, at p. 304,

19. 411 U.S. 792 (1973).

20. Furnco Construction Corp. v. Waters, 438 U.S. 567 (1978);
Board of Trustees of Keene State College v. Sweeney, 439
U.s. 24 (1978). .

21. 101 s. Ct. 1089 (1981).
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- As a result of these decisions it is safe to say that in

‘cases of disparate treatment, that is intentional discrimination

cases, the position in the United States is that the complainant
carries the ultimate burden of proving intent and that, in other
wards, no shift o£ reversal in the burden.of proof océurs. This
position-is not very different from that which exists both in
Great Britéin and in Canada: The question, therefore, is-whether
thesé attempts at pfocedural feform weré vital and necessary for
the éffectiveyenforcgmént of intentional discrimination provi-
sions, 6r whether'theﬁ represented a tempest in a tea-pot, a
fﬁﬁnzied flurry of activity the passing of thch should remain
undisturbed. The debate is in fact a long—séanding one wﬁich
revolves around the merits of a reversed burden of proof. 1In
this géudy I will explore whether such a so-called shift in the
burden{of proof is justified and, if so, the means by which this
can be achieved?

'As this last chapter will show, the.cont;oversy relating

to burdens of proof primarily concerns intentional discrimination

cases {22). In effects cases the allocation of the parties’

- . -

22. The allocation of the burden of proof regarding "reasonable
accommodation" has also been the source of particular con-
troversy in Canada. It is not within the purview of this
study to examine this question in detail; suffice it to say
that some tribunals have held that the respondent has the
burden of proving reasonable accommodation: Singh v. Securi-
ty and Investigation Services Ltd., supra note 5; Rand et ,
al., v. Sealy Eastern Limited, Upholstery Division (19827, 3
C.H.R.R. D/988 .(Ont.):.Bhinder v. C.N.R., supra note 5
((1981), 2 C.H.R.R. D/546). Others have held that the com-
plainant must show that some form of reasonable accommoda-
tion was possible: 0O'Malley (Vincent) v. Simpsonsg-Sears
Limited, supra note 5 ((1981), 2 C.H.R.R. D/267). 1In other

{contd.)
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burdens of pfopf appears, for the most part, to be settled.m
In addition to Canadian law, I have chosen in this study
to examine also developments which have occurred in the United

n

States and in the United Kingdom. Witthhis enlarged perspective
I believe that one can achieve a clearer understanding of the
issues which have arisen in the pasﬁ few years, particularly with.
respect to the concepts of discrimination (chépter 1) and the
J{horny matter of burdens of proof (chapter 5).

Althpugh neither American nor British decisions are
binding on‘Canadian Courts, it is worthwhile to remembef that
anti-discrimination laws héve a common place of origin which is
the United States. For this reason Americ;n (and sometimes
Britrgh) developments, be they of a conceptual, statutory or
judicial nature, can indirectly influence the interpretation of

exlsting laws in Canada (23); they also continue to shape new

dnti-discrimination legislation and amendments (24).

instances still courts have held that -there is no duty to
accommodate: O'Malley ({(Vincent) v. Simpsons-Sears Limited,
supra note 8; Bhinder v. C.N.R., supra note 9, and
Commission des droits de Ia personne du Québec v. Ekco
Canada Ltd., supra note 7.

23. For exampl®s of cases which have referred to American deci-
sions on discrimination, see Ontario Human Rights Commission
et al. v. Borough of Etcbicoke, [1982] 1 S.C.R. 202, (1982),
J C.H.R.R."D/7BI, and also the dissenting judgement of Mr.
Justice Le Dain in Canadian National Railway Co. v. Bhinder
et al.. supra note 9,

24. For example, recent amendments to the Ontario Human Rights
"Code §.0. 1981, c. 53, expressly adopt the effects concept
of discrimination (s. 10), which was judicially developed in
the United Staves in the Griggs case, supra note 13. Simi-
larly, the Quebec Charter of Human Rights and Freedoms,
R.5.Q. 1977, ¢. U~TZ, was recently amended (Bill B6 assented
: {contd.)
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This COQ?OD background and the common difficulties e\pe—
rleﬁced in the area of proof, whlch Part I of this study wmll |
show, make a comparative analysis of these three countries usc-
ful in 1dentlfy1ng the scope of -the problems’ 1nvolved in prov1ng
dlscrlmlnatlon as well as in flndlng the approprlate remedies.

In contrast to Part I, the second part of this study
will contain a descriptive analysis of some of the important
rules of evidence and procedure which apply te human rights
boards-of iﬁquiry. Part II of this study, which will be of
lesser interest to Quebec where dlscrlmlnatlon cases are heard by
the ordinary courts (24a), will begin by examining the inf}uence
of Administrative Law, and of the rules of natgral justice in
particular, on the procedures Eolloged by human rights boards.
The subsequent chapters will attempt to present a structured and
informative view of the manner in which human rights boafds
conduct their hearings, the manner in which evidence is adduced,
and the type of evidence which is admissible at these hearings

{24b).

to by the National Assembly on December 18, 1982) to include
affirmative action programmes {ss. 86.1 ff.), which were
alse developed in the U.S8. as a result of "contract com-
pliante" c¢lauses contained in Presidential Executive Orders.
{(For a discussion regarding the origin of Affirmative Action
see Walter S. Tarnopolsky, Discrimination and the Law in
Canada, Richard De Boo Limited, Toronto, 1982, at pp. 122

FELY

24a. See, infra, Part II, Chapter 1, at p. 275.

24b. I am greatly indebted to the approach developed in D.J.M.
Brown and D.M. Beatty, Canadian Labour Arbitration, Canada
Law Book Limited, Agincourt, 1977, and particularly that
used in chapter 3, which inspired the method of analysis
used in Chapters 2, 3 and 4mof Part IT of this study.




PART I

CHAPTER 1: i:THE CONCEPTS OF DISCRIMINATION ~ .

Human Rights legislation, as we know it today, first
came .into existence in the 1940s during the post-World War II
peridH (25). The fact that most anti-discrimination laws, parti-

cularly in the United States and Canada (26), did not contain

definitions of discrimination opened the door to a flood of judi-
cial decisions, comméntaries, and academic research papers on the
topic. ‘

For many years the discussion focused on issues such as

the negative as opposed to the positive connotations of discrimi-

nation (27), the duty to show the adverse consequences of an

25. In Canada, anti-discrimination provisions existed prior to
the 1940s, but it was in this decade only that legislation
dealing specifically with discrimination was enacted. See
Tarnopotlsky, ibkid., at pp. 25-37.

For the United States, see Blumrosen, supra note 4, at
pp. 66 ff., and also for a list of American anti-discrimina-
tion legislation in the late 1940s, see Note, "An American
Leqgal Nilemma - Proof of Discrimination'", supra note 4, at
r. 107, note 1.

26.  In Canada, to this day, only the Quebec Charter contains a
definition of discrimination at s. 10. Contrary to most
Canadian and American human rights acts, British anti-
discrimination laws have included a definition of discrimi-
nation. For a discussion concerning definitions of discrim-
ination in the United States, Great Br#tain and Canada, see
Tarnopolsky, ibid., at pp. 86 ff.

27. E.q. Walter S. Tarnopolsky, "Le contrdle de la discrimina-
tion raciale au Canada" (1977), 18 C. de D. 663 at pp. 678
I o '



act (28), and the role of prejudice, malice or evil motive,as an
element of proof (29). But early interpretations of the law

never straved from the original premise that the definition of

IS
J .

discrimination was founded upon an element of intent.

One can ‘theorize at length as to the reasons for which
the intent factor occupied such a dominan% position in discrimi-
nation law for so long, especiélly gince it 1s nowhere ﬁo be

found as an express requirement (30). The most probable answer,
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however, is that anti-discrimination legislation was originally
based on a quasi-criminal approach (31). Commenting not only on
the early»anti—discrimination legislation of Great Britain, but

also upon those of the United States, Canada, and other coun-

tries, Professor Lustgarten remarked as follows:

[

28. E.g. Proulx, supra note 4, at pp. 423 ff.; I.A. Hunter,
"Human Rights Legislation in Canada: 1Its Origin, Development
and Interpretation® (1976), 15 U. of W. Ont. Law Rev. 21, at

p. 33.
29. Hunter, ibid; Note, "An American Legal Dilemma -~ Proof of
Piscrimination”, supra note 4, at p. 109.

30. In Canada, Black, supra note 4, commented at p. 2: .
Other cases can also be cited that apparently assumed
without discussion that intent was a necessary element.
The reasons for this assumption are not entirely clear
since the wording of the various statutes does not
expressly deal with the -point.

In the United States, Belton, supra note 4, remarked this at

p. 1226:

Congress could have expressed the prohibition in terms
of motive or intent, or it could have defined discrimi-
nation solely in terms of effect. Unfortunately, the
statutory language that Congress chose did not identify
clearly which of these concepts is necessary for a find-
ing of unlawful discrimination.

31. Black, ibid. As for a description of the quasi-criminal
approach, see Tarnopolsky, supra note 1, at pp. 568-9, and
Tarnopolsky, supra note 27, at pp. 672 ff.
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Historically, direct discrimination has been /
the dominant conception, remaining virtually
unchallenged until the late 1960s, and is the.
form that in its initial stages of optimism/
and dnexperience anti-discrimination law has
taken wherever it has been enacted. The un-
adorned moral repugnance of deliberate racist
hehaviour, unredeemed by any soclal value,
perhaps explains its pre—~eminence, but it was
also linked to the initial method of enforce-
ment. -Intent is an essential element in the
great majority of criminal offences, and crimi-
nal sanctions were often the only means of
enforcing the earliest anti-discrimination laws
{as remains true in France todav). Indeed the

criminal law approach moulded the Government's

- proposals for the first British legislation in
1965; only after an intensive lobbying campaign
which disseminated persuasive evidence _from
various American states of the ineffectiveness
of reliance upon criminal penalties was it
rejected at the .last moment. (32)

It was not until the late 1960s, some twenty years after
human rights legislation was first enacted, that the intent
requirement was -challenged. Two principal reasconsfhave been
identified (33) to explain this strong opposition: fifst, the
difficulties involved in proving intent were assum%ng importaét
proéortions and they were sho&iz? no signs of relenting with
time, and secondly, the intent-based definition no longer seemed
to satisfy contempofary social and economic realities nor to
recoqnize new forms of discrimination which existéd irrespective
of intent.

These two factors were instrumental in bringing about a

new concept and eventually a new legal definition of discrimi-

nation both in the 'United States and in Great Britain. The

1

32. Lustgarten, supra note 4, at p. 7.
T ’ : .
33§\\Ihi§ two-fold explanation is given in a comprehensive
analysis which compares ‘the development of the effects

concept in the United States with that in Great Britain:
McCrudden, supra note 4.
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concept was known as the “discriminatory effect" éoncept (34).
The evolution of the definition of discrimination in
these two countries will be examined first,'followed by a study

of develdbments in Canada.

A. United States

During the 1940s and the 1950s the definition of dis- -

crimipation did not undergo _important developments, The reason .

pro{fered by Blumrosen to explain this inactivity was that the
enforcement of anti-discrimination legislation relied heavily on
the mediation or conciliation approach as opposed to a definite
law enforcement approach (35). The need for a revitalized defi-
nition of discrimination was, therefore, not evident.

Throughout these years the intent element was to mono-
poli the attention of those Qorking in ghe field and, while it
was r¢cognized that illegal discrimination could exist indapen—
dently of malice or prejudice (36), the basic principle stated as
follows remained unchanged: "the essential element of discrimina-
tion in. its legal context is the mentay process of the alléged

discriminator" (37).

34. The concept is known as "indirect discrimination” in the
United Kingdom. In the U.S., it is also alluded to under a
variety of other names such as "systemic discrimination”,
"adverse impact", and "disparate impact”.

35. Blumrosen, supra note 4, at p. 66.

36. Note, "An American Legal Dilemma - Proof of Discrimination",
éupra note -4, at p. 109.

37. Ibid.; Blumrosen, supra note 4, at p. 67, note 35.



‘It took little time for experts to discover the stark

truth: the task of proving the "mental process" of the alleged

discriminator created more problems than it resolved. By 1949

numerous obstacles had already been identified: unless the dis-
crimination was express, apparent or admitted - and this was rare
- discrimination could only be proved by circumstantial or in-

direct evidence (38); particular difficulties arose from having

to prove individual cases of discriminatioq for, at that time,
comparison with other instances was regarded as irrelevant to the
specific case at hand (39); often, the only method of proof was
by way of inferenqes {40); it was considered virtually impossible
for the complainant to prove discrimination with precision and
certainty because the reasons for the respondent's actions were
known only te the latter (41).

It would seem that time_and experiénce could not in
themselves remedy these difficulties. Commenting some thirteen
vyears later on the wastefulness and the futility of the time
spent in the search for circumstantial evidence, Professor
Blumrosen remarkéd:

This [intent] concept produced a series of

almost insuperable difficulties, as individual

cases became bogged down in the vagaries of
fact~-finding. The potential law enforcement

38. Note, "An American Legal Dilemma - Proof of Discrimination",
ibid., at p. 111,

39. 1Ibid., at p. 110.

40. Ibid., at p. 118.

41. 1Ibid., at p. 123.%

-
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thrust of the staﬁute was lost in the search _
.for circumstantial evidence that would reveal
" the employer's state of mind. (42) -

. Still today criticism and dissatisfaction persist:
inferences; on which so many cases of intentional discrimination
must rely, are said to lead to “"unpredictable and widely diver-

4& . . ’

gent results" (43); also, no effective remedy has yet been found

to ease the complainant's burden of proof even though it is wide-
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ly recognized that he cannot be expected to know nor to prove

facts which are peculiarly within the knowledge and control of

.the defendant {(44).

In a limited attempt to make their way out of the maze
created by the requirement to prove intent, state agencieslre—
sponsible for‘the enforcement of anti-discrimination legislation
began, in the 1940s and 1950s, to apply the "equal protection"
concept of discrimination (45}. According to this concept the
unequal treatment of members of a protected class provided the
basis from which the discriminatory intent could be inferred (46)

Despite certain limitations, this concept of discrimina-

tion provided the basis for a comparative approach to proving

y 42. Blumrosen, supra note 4, at p. 68.

43,- Belton, supra note 4, at p. 1284.

44. 1bid., at pp. 1257 ff.

*

45. Blumrosen, supra note 4, at pp. 68-69.

46. According to M. Sovern, Legal Restraints on Racial Discrimi-
nation in Employment, 61-102 (I966€], at pp. 70-73, as quoted
in Blumrosen, 1bid.: "discrimination required a purpose or
motive to harm an individual because of his race, which
purpose could be inferred from certain conduct, mainly of
denying egqual treatment to minorities.”
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discrimination; No longer restrlcted to show1ng the respondent s
behav1our and mental process in an 1solated 1nstance, the com—
plalnant_could now compare the_treatment accorded to’ him - and to
other memberseof his pfotected'claSS ; with'thetAaccerded to
members of the majority, and, proof of diffefential treatment was

considered strong evidence of discrimination. In sum, the equal

treatment approach extended the bhoundaries of relevance—tn—dis—

1 .
i crimination cases and allowed a departure from the excessive -

- ) n -

and one might sa? self-defeating - focus on the individual fact

situation.

On the other hand, the differential treatment approach
had important failings. First, as was to be expected, the bases
for comparison, and therefore the essential elements of proof,

were not always availabhle. A complainghﬁﬁﬁauld not always find a

mehbef of the majority who was similary:situated and who had
equal or cemparable qualifications to whowmHe could compare him-
self in order to show unequal treatment (47).

In addition; there was an inhereﬁt flaw in the concept
itself for although it was assumed that differential treatment

constituted strong evidence of discrimination, the reverse propo-

sition that equal treatment was evidence of an absence of

47. TFor instance, the facts of the McDonnell Douglas case
discussed infra at p. 222 did not contain the necessary
elements to show differential treatment. The standard for
making out a prima facie case of intentional discrimination,
as it was developed in this landmark decision, does not
depend upon the existence of comparative evidence.




" discrimination was not necessarily true (48). Indeed, it was

later observed that ?ll.effects cases involve neutral require-
menté Whiéh apply equally to poth minority and majority members
and, in retroépect, it is evident that none of these caseé would
have violated the equal—t}eatment concept of discrimination (49).

It was, as was already mentioned, in the latg 1960s that

v

the intent éoncept OF disScrimination suffered 1ts most sertious
criticism and that its promiﬁence in ihe field was at long last N
challengédl Not only were the difficulties of proof pushing
complainants to the outer limits of their patience, but experts
in the soclial sciences and economics fields were noticing that
minorities, and Blacks in particular, were persistently béing
excludéd from an equal participation in the economy to such a
degree that it was questioned whether prejudice alone could
account for this éxclusion.

Studies revealed that twenty years afterAthe enactment

of anti-discrimination legislation, the economic status of

48. Ar interesting case on point is that of Lau v. Nichols, 414
U.S. 563 (19273): The petitioners, non-English-~speaking
Chinese students, brought a class action suit against
officials of a public educational programme because they
refused to establish a school curriculum which would take
into account the petitioners®' language.difficulties. The
latter argued that the all-English programme effectively
deprived them of an equal opportunity in education in
violation of s. 601 of the Civil Rights Act of 1964. The
Court agreed. Mr. Justice Douglas declared at p. 566 that
"[fulnder these State-imposed standards there is no equality
of treatment merely by providing students with the same ;
facilities, textbooks, teachers and curriculum; for students|
who do not understand English are effectively forecloser
from any meaningful education.”

4%, Blumrosen, supra note 4, at p. 70.
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minorities had barely improved. New methods of labour-market
analysis enabled experts to identify and describe more cléarly
£he externt of the inequalitfes suffered by minofities.v One such
study relied on the dual-market hypothesgis dévelpped by Doeringer

and Piore. McCrudden described this method of analysis, which

divided the market into  primary and secondary sectors, and sum-

r

~marized the results of the study inl this way:

-

Primary sector jobs have high wages, good work-
ing conditions, stalbility, and opportunity for
advancement, while secondary jobs.have low
. wages, poor working conditions, little security
or possibility of advancement. Movement from
the secondary to the primary sector was re-
stricted due to a number of threshold barriers
. such as union membership, educatisgal qualifi-
" .cations, etc. Blacks tended to be Yestricted
to secondary s&ctor jobs ' (50).

Thus, the employment situatioa of Blacks appeared guite
bleak and it was difficult to dissociate such study results from
questions fegarding the effectiveness of anti—discrimination
legislation. Blumrosen expressed his scepticism cancerning the

latter when he concluded that "[h]ence, under [the] older con-

cepts [of intent and differential treatment], minorities remained

L.
oy

at the bottom of seniority lists and at the top of unemployment
statistics" (51).

‘iAs for the causes of the continued social and economic
subjugation of minorities, experts began to suspect that there

were -factors other than prejudice which were at work. With the

50. McCrudden, supra-note 4, at p. 306.

51. Blumrosen, supra note 4, at p. 70.



gr wth of enterprises and with dévelopmenté in the industrial- N
relatiops field, individual and subjective criteria began to
ccupy.iess prominent positions in hiring, wages, promotions and
advancemenﬁ.than before. Decisions of this nature were incrgas—
ingly=détermined'by company or personnel department policies or

by collective ag}eements. Not surprisingly, these policies and
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systems—were—usually nentral on their face, as traces of

discriminatory practices were meticulously erased in order to

avold blatant conflict with anti-discrimination laws.

The changes caused experts to think in terms of struc-

tures and systems. Referring to the new approach in the area of

race relations, M¢Crudden noted the following:

By the late 1960s ... the predominant approach
in the United States changed to one which empha-
sized institutional and structural reasons for
the exclusion in addition to 'prejudiced discri-
mination'. Adjectival use of 'institutional' or
'structural' before 'discrimination' or ‘racism'
became common to describe .the exclusion of
blacks from housing and employment for whatever
reason. In 1968, Leon Mayhew used the term
'structural discrimination' to describe such
exclusion (52).

The courts endorsed this new approach toward

discrimination and in the case of Franks v. Bowman Transport Co.

it was remarked that "employment discrimination as viewed today
is a ... complex and pervasive phenomenon. Experts familiar with
the subject now generally describe the problem in terms of 'sys-.

tems', and '?ffects' rather tharn simply intentional wrongs" (53).

52. Supra note 4, at pp. 305-306. . . N

53. 424 U.S. 747 (1976),  at pp. 764-765.

+
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Far from reducing the discriminatory impact on minori-

ties, structures and systems seemed to reinfdrce practices of

this kind. Defining institutional discrimination, Knowles and
Prewitt referred to M as any situation wheref"behaviour has
become so well institutionalized that the individual generally

does not have to ‘exercise the choices to operate in a racist

manner. The rules and procedures of the large organization have

*.- - .

N

alfeady prestructured the choice. The individual only has to

.conform to the operating norms of the organization and the insti-

1
tution will do the discriminating for him" (54).

Whether the neutral policies were unwittingly used to
perpetuate discrimination or whether the practices grew out of a

conscious determination to circumvent the effects of anti-

“discrimination legislation may be regarded as irrelevant, since

the ultimate outcome is the same. Nevertheless, it is worthwhile

Y

\
to note certain comments that have been made by experts on this

point. On a rather disquieting note, Blumrosen gave this assess-
ment of the trends which appeared at this time:

In enacting the 1964 Civil Rights Act, Congress
provided a one-year delay in the effective date
to give labor and management an opportunity to
comply voluntarily-with the Act's provisions,
and to allow the EEQOC and the Department of
Justice to 'tool up' for the enforcement of the .
Act. Neither of these events occurred. During
this one-year moratorium, southern industry

" engaged in a flurry of activity that sometimes
involved genuine changes in industrial-

-

54. L. Knowles and K. Prewitt, Institutional Racism in America
(Prentice flall, 1969), 143, as quoted 1n McCrudden, supra
note 4, at p. 306.
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relations systems, but more often produced only
a 'cosmetic change'; many employers adopted’
seemingly neutral personnel policies, which, in
fact, perpetuated the subordinate position of
- black workers. Tests and educational reguire-
ments were adopted extensively in the 1960's to
achieve this result. The tests could be justi-
fied as 'sound' personnel practices and would
also permit an employer to' continue the sub-
ordination of minorities .(55). B

Sovern is eﬁually critical of the practices which

occurred following the enactment of the Civil Rights Act of

1964 (56). Commenti$g on the 1970 case of Hicks v. Crown
- Ll
Zellerbach Corp. (57) in which Crown Zellerbach's battery of

written personnel tests were attacked for their discriminatory

impact, Sovern remarked as follows:

It is difficult to imagine a clearer example of
the imposition of a racially discriminatory
term of employment. If the company had said in
April, 1964, that henceforth any present Negro
employee wishing to get a top-level job would
have to pass a special test but that present
white employees were exempted from the test, we
would have had rank and open discrimination.
The company has not done that. Rather it has
defined a class which just happens to consist
essentially of Negro employees as of April,
1964, and has set) up a special test for them
alone. The effelt is-to erect a subtle special
test barrier as a substitute for the naked
racial barrier that prevented Negroes from
moving to the better progression lines until
April, '1964. As a result of this test barrier
only one Negro who was employed as of April,

55. Blumrosen, supra note 4, at p. 64.
56, 42 U.8.C., 82000e.

57. 319 F.Supp. 314 (1970).

WA AN oem e e it enm DENY  paee  DEmS e bame D Iﬁl - R EE EE .



1964 when the tests for transfers were insti-
tuted has been able to transfer to a white job
in the following three years (58). S

He then continued with this additional example:

¢ This tactic of replacing naked discrimination
with more subtle discriminatory barriers which
purport to be color blind has cobvious parallels
in other civil rights contexts. A recent exam-
ple of this tactic in the voting rights area
was described in United States v. Dogan, 314

F,2d_767 (5th Cir. 1963). The defendant, a

sheriff, issued instructions. that any person
coming in to pay a poll tax for the first time,
‘black or white,' be required to see him per-
sonally. The court found that substantially
all of the eligible whites had previously been
permitted to pay the poll tax and that not one
of the eligible Negroes had done so,. and drew
this conclusion:

'Obviously a blanket requirement that all
perscons who have never paid the poll tax
hefore, that being a relatively small per-
centage of white people and all Negroes, who
now desire to pay their poll taxes for the
first time must see the Sheriff personally
operates unequally and discriminatorily
against the Negroes' (59).

Whatever the origin and the cause of this form of
discrimination it had become evident that strong economic in-
equalities were persisﬁing. Moreover, under the early legal
definitions of discrimination employers could exclude minorities
from their work force and still avoid liability as long as the
imnediate cause of the exclusion appeared to be a neutral policy
which applied equally to all employees.

As a result of these failings in the law the legal

¢

community came under strong pressure to adjust itself and the

58. Michael I. Sovern, Cases and Materials on Racial Discrimina-

tion in Employment, West Publishing Co., St., Paul, Minn.,
1969, at p. 447.,

59. Ibid.
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enforcement of anti-discrimination legislation to contemporary

social and economic realitles.

Insofar as proof of intent was concerhed,_ﬂﬁé-diffi—
culties had by now become insurmountable. While proof of. hidden
prejudices had been a demdnding task, complainants were now faced

\

with the untenable duty of having to prove an element which, in

some cases, simply did nét exist. As structures and systems

gained pre-~eminence, the intent to discriminate'lﬁhere 1tc_
existed, was pushed into the background untilin the end "the
institution could do the discriminating [for the eﬁployersj“(GO).

A combination of all these factors provided the necessa-
ry impetus for the development of the third legal concept of
discrimination, Xnown as the effects concept. But the transition
was not immediate <and, at first, the courts had to stretch the
definition of discrimination to deal with certain effects cases
brought before them. The facts of some of these cases serve to
illustrate the many aspects of systemic disériminétion.

The discriminatorx effects of an apparently neutral

word—-of-mouth recruitment policy were considered in the case of

Parham v. Southwestern Bell Telepﬁone (61). 1In }964, the defend-
ant company decided to change its employment policies which,
until then, had shown clear bias agaiﬁat Blacks. Desgpite these
changes, the proportion of black employees in the company's work

force did not improve, and for more than two years, until the

*~

60. Knowles and Prewitt, supra note 54.

61. 433 F.2d 421 (8th Cir. 1970); 2 FEP 1017.

v



beginﬁing of 1967, it hovered around 1.8% of the totél work
force. .At the same time statistics sﬁowed that Blacks repre-
sented 21.9% of'the general population of the State of Arkansas,
where tﬂe defendant operated its business; The company's re-
cruitment policy, it was learnt, relied heavily on an employee‘
referral or word-of-mouth system. Copsidering the fact that over
98% of the work force was composéd of Whites, and that iﬁ_could
be assumed, in‘qeneral, that persons of the same race tend to
astonclate more frequently and more closelx with one another, it
was found that the recruitment practices favoured Whites and
were, therefore, discriminatory. In concluding, the Court held
Ehat it was empowered "to prohibit or change policies which
Twere] racially neutral on their face but [%hich built] upon

o

pre-Title VII bias that ‘produce[d] present discrimination" (62).

Another case, that of Gregory v. Litton Systems,
Inc. (63), demonstrated the mannér‘in which an 'apparently neutral
policy could extend the effects of "socletal discrimination” (64)
into the work place. A COmpiny policy, which refused to hire
inditviduals with_a record of arrests, was found to have a dis-
criminatory impact on Black;. Studies showed that Blacks were
arrcsteﬁ substantially more often than Whites in proportion to
their numbers; evidence to this effect was "overwhelming": al-
Lﬁough Blacks comp:ised 11% of the- population, they accounted for
62. 1Ibid., at p. 1022.
63. 316 F.Supp. 401 {(C.D. Cal. 1970): 2 FEP B42.
04q. This.term is used by McCrudden, supra note 4, at p. 308, to

describe discrimination in the larger society as opposed to
the immediate work environment.
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27% of the arrests and 45% of- these were repérted as "suspicion.

‘arrests" (65).

In this particular instance plaintiff had applied for
employmeﬁt as'a sheet mechanic in the defendant Combany's Data
System Division. He received a job offer but then was asked to'
fill out a "Preliminary Security Information" form, which
required candidates to list all their érrests other than those
involving minor traffic offences. He had been arrested on four-

teen occasions - thirteen of which had occurred more than ten

-

years earlier - but he had never been convicted of any of the
offences. The Court found that the recruitment policy in question
had the foreseeable effect of denyiné black apﬁlicants an equai
opportunity fof employment, even 1if the policy was neutral on its
face. Good faith was not a defence, the Court said, and proof of
intent was not required as long as the act was not accidental or
inadvertent. It concluded that the practice was ingerdicted by
law, unless the defendant company Qas able to show business
necessity, i.e. that the practice was essential to the safe and
efficient operation of the\busineés {66).

During this same period it also became apparent that

~
certain seniority systems, although neutral on their face, had
the effect of perpetuating past discrimination (67}. Even thouqgh

65. Ibid., at p. 843.

66. 1Ibid.

67. This practice eventually came to he regarded as a distinct
category of discrimination known as "present effects of past
discrimination”, falling within the broader effects categon-
ry: Schlel and Grossman, supra note 16, chapter 3.



seniority systems were originally established for the purpose of

ensuring greater fairness towards employees in general, it was
observed .that in some instances they served as a device for
perpetuating the subordination of minorities. By reducing their
chances for promotion and for transfers ihto more attractive .
positions, seniority systems could prevent minofities from alter-
ing their inferior working conditions which resulted from earlier
overt discrimirdation.

One case on point was that of Local 189, United Paper-

makers and Paperworkers, AFL-CIO, CLC et al. v. Unites

States (68). The evidence showed that until May 1964 the defen-

dant company had had racially segregated lines of progression and

that ®he lowest paying jobs for Whites paid more than the highest
payingtjobs for Blécks. In 1964, there was a merger of the two
lines of progression on the basis of existing pay rates, in other
words tacking the formerly black jébs at the bottom of the ;;;;_
merly white jobs, and new senioéities were determined according-
ly. The promotion system adopted by the company was based on job
seniority which, in the circumstances, strongly disfavoured the
black employees. The Court held this to be illegal, stating that
4 system which carried forward the incidents of discriminatfon
into the present cqnstituﬁed on-going discrimination (69). ;he

treatment of certain black employees, the Court maintained, had

to be called the "result" of the company's earlier intentional

68. 416 F.2d 980 (5th Cir. 1969); 1 FEP 875.

69. Ibid., at p. 994.
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discrimination (70). It was also held that the key to concluding

that there was discrimination was that the practice was not acci-

dental, inadvertent or heedless, and that the policy‘was not

regquired for the safe and efficient operation and the busi-
ness (71).

.Thé other case which qegressed the issue of the diecrim-
inatory effects of certain seniority systems was that of Quarles\

v. Philip Morris, Inc. (72). The facts of this case revealed

that the defendant tobacco company had discriminated in the past
particularly by.maintaining racially segregated departments. The
policy of segregation was abolished; however, the company main-
tained a system‘of departmental senlority. Consequently Blacks
who wished to enter formerly white departments - where, not sur-.
prisingly, the more attractive jobs Qere to be found - were less
eligible for promotions in comparisén to the white employees,
often their junior (in terms of company seniority), who were al-
ready in the departments:; moreover, once they found themselves in_
the formerly white departments they automaticalty acqlired the
lowest seniority, again behind white employees who weIe junior to
them, and in this way they ran the risk of being among the first
to go in the event of transfers or lay-offs within the depart-
ment. The Court held that, in the circumstances, the department-
al seniority system had a discriminatory effegt against the black

employees. "It is apparent", the Court declared in words that

70. Ibid., at p. 996.

71. Ibhid. )

72. 279 F.Supp. 505 (E.D. Virginia 1968); 1 FEP 260.
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have since become famous, "that Congress did not intend to freeze

" an entire generation of Negro employees into discriminatory

L , . .
patterns that existed before the act" (73). The Court also

ngarked that "a departmental senlorlty system that has its gene-

sis in racial discrimination is not a bona fide senlorlty system

{74).

It was yet another type of neutral employment policy

personnel tests and educational qualifications - tHgt was

object of scrutiny in the important Supreme Court decisio

Griggs v. Duke Power Co. (75). In this matter a class action

brought by Griggs, one of fourteen black employees working ét the
petitioner's Dan River Steam Station, a power generating facility .
located in North.Carolina. It was found that prior £o 1964 the
company had openly discriminated against Blacks by employing them
in only cne of its four departments, that is in the labour de-
partment. Over the years the company instituted policies requir-
ing a high scheool education for initial assignment or transfer |
into most departments, except the labour department. Subsequent-
ly, it added a further requirement both for new employees and for
those seeking transfers into all but the labour department,
making it necessary for the applicaﬁts to register satisfactory
s;ores on two aptitude tests, the Wonderlic Personnel Test and

the Bennett Mechanical Aptitude Tes3t. Neither, it was learnt,

74. Ibid., oL p. 271.

75. -Supra note 14.
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was directed or intended to meaéure the ability to learn or to
X . \ . - N
perform a pag&icular job or cateéory of jobs. Moreover, it was
v . +
also noted, that certain white employees hired before these
requirements were imposed continued to perform their jobs satis-

factorily and to achieve promotions within their departments.

In 1964, the segregated departmenﬁal system was abol-

ished. However, in order to transfer into the formerly white

—

departments -the cémpany required that the black employees have a

high school education and that they pass the aptitude tests. On

+

their chances of success in comparison to white candidates,
statistics showed that while 34% of white males had completed
high school, only 12% of black males had done so; similarly, with
respect to the standardized tests, statistics showed that within
the coﬁ%any itself, 58% of the white applicants had successfully
passed the tegts as comparéd t5‘6% of the black applicantsfuf .
This imbalance was attributed to the inferior education offerea.
to Blacks by the §egregated schooi system which had been in
effect in tﬁe State of North Carolina for many years (76).

The Supreme Court came to the conclusion that tﬂese
requirements had a discriminatory impact on Blacks. Furthermore,
the evidence did not demonstrate that these same requirements
were in any way justified by business necessity and it was conse-

gquently held that they violated Title VII of the Civil Rights Act

of 1964. It was in this case that the Supreme Court officially

recognized the effects concept of discrimination and that it

76. 1Ibid., at pp. 176-177.
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"redefine[d] discrimination in terms of consequence rathér than
moﬁive,'éffect rather than purpose" (77).

There is no dbubt that in doing away with the intent
requirement as an element of proof, ﬁhe Court éﬁcceeded in im-
proving the effectiveness of anti-discrimination laws. Perhaps

the best evidence of this can be found in a review of the effec-

tiveness of the legal process throughout each ¢of the various
stages’of the Griggs case, so aptly summarized by Blumrosen:

At this point, a review of the effect of the legal
process on the situation at Duke Power Company is
in order. The statute's passage, without the
invocation of any formal procedures, led to a
change in the entry level and transfer standards,
but no black workers were hired, promoted, or
transferred into the more desirable departments or
positions. Once the EEOC complaint had been
filed, the company upgraded one black worker who
had a high school diploma. After the district
court proceedings had been commenced, the remain-
ing two black workers with high school diplomas
were promoted. The district court therefore con-
cluded that its concept of discrimination (evil-
motive)} had not beern proven.

The court of appeals ordered priority for promo-
tion and transfer of the six black workers who had
been hired before 1955 [so that they would benefit
from acquired rights in the same way as white
co-employees hired prior to 1955]. That much was
required by its equal-treatment concept of dis-
crimination. The Supreme Court decision extended
that priority to all of the remaining black em-
ployees, and struck down the high school and test
requirements as applied to minority applicants (78).

B. United Kingdom

. There existed in Great Britain certain distinctive

—— e e it = e e =

77. Blumrosen, supra note 4, at p. 62.

78. Ibid., at pp. 80-8l.
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tion {80} in

- 4

. characteristics which, at firgt glance, would have made one sué—
pect that the éoncept of discrimination would not, in the 19765.
undergo the séme drasticg develdpments as those observed in the
United States: first, Great Britain's multi-cultural and multi-
'racia} Society was largely due to recent immigration flows which
pag_occurred in the last twenty years (79), and this harély
‘

seemed long enpugh for®the phenomenon of institutional discrimi-

oot; secondly, early anti-discrimination legisla-

ritain contained a definition of discrimination

which clearly adopted the differential treatment test (81l) {(and

implicitly the intentional discrimination concept), and so, there

was little opportunity, nor indeed the incentive, to redefine

discrimination during the lifetime of the legislation.

79.

80.

81l.

McCrudden, supra note 4, at p. 309. See also D.J. Smith,
Racial Disadvantgge in™Britain, Penguin, Middlesex, 1977.

The first Race Relations Act of 1965 was a quasi-Criminal
legislation, which prohibited incitement to.racial hatred,
the practice of discrimination in places of public resort
and discriminatory restrictions on the disposal of tenan-
cies. In 1968, the Act was amended and for the first time
in British history employment discrimination became unlaw-
ful: Lustgarten, supra note 4, Introduction. On the history
of anti-discrimination legislation in Great Britain, see
also Anthony Lester and Gecffrey Bindman, Race and Law,
Longmans, London, 1972, ch. 3.

The Race Relations Act of 1968 contained the following "\\
definition in section 1l: ~
1(1) For the purposes of this Act a person discriminates

against another if on the ground of colour, race or
ethnic or national origins he treats that other,
less favourably than he treats or would treat other
persons, and in this Act references to discrimination
are references to discrimination on any of those
grounds. .

(2) It is hereby declared that for those purposes segrega-
ting. a person from other persons on any of those
grounds is treating him less favourably than they are
treated.

-
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Beneath the'surface, however, there lay common problems,
comnon social and economic patterns and the forces which had
provided the impetus for the development of a new definition of
discrimination in the United States also appeared in Britain. 1In
his article entitled "Institutional Discrimination”, Christopher
McCrudden drew this parallel between the two countries:

There was a growing awareness of the limited

coverage of this definition of discrimination

[based on intent] coinciding with an increased

awareness of the problems of immigrant disadvan-

tage, urban deprivation, and in particular with
the development in Britain of the idea of insti-

ﬁ tutional discrimination. This definition was

regarded as limited for several reasons similar
to 'those which encouraged the 'effects test' in
the United States. Firstly, it was difficult to
establish that it had been breached becausge it
required proving that a person had a discrimina-
tory intention. Secondly, this concept of dis-
crimination had little effect on the use of
criteria which had the effect of excluding dis-
proportionate numbers of minority groups irres-
pective of intention. It was limited, for exam-
ple, in looking at what happened after a black
worker came to a factory looking for a job, but
ignoring the fact that even if his racial origin
was not directly taken into account at the time
he applied there was a greater chance that he
would lack those attributes which went to make a
successful applicant (82).

As one may well suspect, there were - and still are -
many similarities in the difficulties of proof which confronted

e

/
both Great Britain and the United States. Legal experts, acade-
mics, and lawyers in Britain set themselves to the task of iden-

tifying the problems related to proof of intent and of searching

o ’ -

for the appropriate remedies to this problem, in much the same

way as thelr American counterparts had done before them. Studies

82. McCrudden, supra note 4, at p. 336. \\
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and commentaries focussed on such issues as the subjective - and
therefore precarious - nature of the evidence used to show

intent; the inherent difficultiés involved in trying to prove
discrimination on the basis of individual as opposed to group
treatment, and lastly, the excessive burden placed upon the

complainant who had to prove that the osher party was acting with

an illegal, i.e. discriminatory, intent or state of mind.

Regarding the hazards of building a discrimination case
strictly on subjective evidence, in other words on the conflict-

ing versions of the two parties, Lustgarten commented as

follows: !

The employer's response to most claims of dis-
crimination generally consists of denial of the
complainant's statement of the facts, presenta-
tion of his own version, and/or assertion that
a better qualified person was found for the
job. The key question for the tribunal then
becomes one of credibility. Usually the evid-
ence is sharply conflicting, with neither side
obviously engaged in fabrication. . The wit-
nesses normally are interested parties - the
complainant and those who dealt with him: dis-
interested observers o not exist. 1In these
circumstances relatively minor inconsistencies
in the complainant's story have weighed heavily
against a finding of discrimination, as credi-
bility is translated into a fine balance of
probabilities (83).

This approach to proving discrimination was not only
extremely subjective, and therefore fragile, but also individual-
istic: as such, it was inattentive to certain fundamental charac-
teristics of discriminatory behaviour. Such behaviour manifésts

itself through unequal treatment, and this requires proof by way

83. Lustgarten, supra note 4, at p. 207.
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©of comparison: in other instances, it implies patterns and group-

oriented béhaﬁiour, and this calls for proof by way of statistzics
and similar acts evidence (84). Sﬁmming it up, Lﬁstgarten
expressed the view that "the lawyer's concern is wiﬁ% specificity
and individuality to a degree that a social scientist would find
quixotiq%ﬂ(BS).

‘gfﬁi .
The concern that a traditional legal approach, usually
highly individualistic, would severely limit the.effectiveness of
anti-discrimination legislation was not altogether ill-founded as |

two English cases showed. In an Employment Appeal Tribunal (EAT)

decision, Jalota v. Imperial Metal Industry {Kynoch) Ltd. (86),

Mr. Justice 'Talbot held that a comparison between the composition
of the employer's work force and the number of black employees.
working for him, was entirely irrelevant to a claim of racial

discrimination {87). In the second case of Science Research

84. In order to draw away from the subjective and individualis-
tic approach to proving direct, i.e. intentional, discrim-
ination, Lustgarten recommended the use of testing results,
similar acts evidence, evidence concerning the composition
of the empoyer's work force, statistics, etc.: 1ibid., at
pp. 207-211. Such evidence, in effect, represents different
forms of circumstantial evidence from which intent may be
inferred: see, infra, Chapter 3.

85. 1Ibid., at p. 208.
86. [1979] I.R.L.R. 313.
87. 1Ibid., at p. 314. In fact, this type of evidence may be

relevant to proving intent by way of circumstantial evid-
ence: see discussion, infra, Chapter 3.

88. [1978] 3 All E.R. 1196, rev'd by the House of Lords, [1979]
3 All E.R. 673.
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denied the complainant's right to disclosure of the other-

employees' personnel files, effectively preventing him from

making out a case of differential treatment (89). Fortunately,
the House of Lords reversed this decision, halding tha£ disclo-
sure is indeed required where the evidence is "necessary for
disposing fairly of the proceedings" (90).

Other difficulties remained unresolved. In addition to
the above problems of préof, it was also considered that the

complainant's'burden of having to prove the other party's state
of mind was simply excessive. Tﬁis led somé authors to guestion
the effectiveness of the provisions regarding direct discrimina-
tion. For his part, Lustgarten described the situation with a

great deal of pessimism: .

[Tlhe difficulties of proof confronting indi-
vidual complainants are at present s0 great that
the effectiveness of the statute is at risk. 1In
effect the complainant in a discrimination case
is.compelled to prove a negative: that the em-
ployer did not have a legitimate reason for
denying him what he sought (91).

Ay

Although the difficulties of proving intent began wheh

1

the Race Relations Act was first enacted in 1968, the courts and
. ;
tribunals did but rarely direct their attention to this problem.

In 1977, the EAT in Oxford v. Department of Health and Social

89. For a further discussion fegarding the issue of disclosure
and problems raised by the confidentiality of personnel
files see, infra, Part 11, at pp. 412-422,

90. Ibid., at p. 680.

91. Lustgarten, supra note 4, at p. 206.

~
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" Security (92), expressly recognized the difficulties inherent in

proving a discriminatory intent. But, although it conceded that
"the evidential burden may easily shift to the respondent", the
Tribunal concluded that "the formal burden of ‘proof [lay] upon

the [complainant]"” (93). This decision did little to ease tﬁe_

.complainant's heavy buFden (94). Furthermore, subsequent deci-

sions did not stray far from this position {(95) and criticisms

regarding this onus have continued (96). -

92. [1977] I.R.L.R. 225.
93. Ibid., at p. 226.

94. For further discussion on the issue of burdens of proof see,
infra, Chapter 5.

95. But, see Wallace v. South Eastern Education and Library
Board, [1980] I.R.L.R. 193, and Fair Employment Agency V.
Craigavon Borough Council [1980] I.R.L.R. 316. These cases
further require that the respondent answer the complainant's
prima facie case of discrimination by giving a "plausible"
and "credible" explanation for his actions.

96. See David Pannick, "The Burden of Proof in Discrimination
Cases", supra note 4, at p. 896: .
Moreover, the recent decisions suggest that the respon-
dent can rebut an inference of discrimination merely by
articulating a lawful reason for his impugned deci-
sion. .
Also, Gedffrey Bindman, "Proving Discrimination: Is the
Burden too Heavy?", supra note 4, at p. 1271. In support of
his criticism Bindman points out the low success rate of
cases heard by tribunals in recent years:
The yery low success rate in industrial tribunal appli-
cations under the Race Relations Act and the Sex Dis-
crimination Act suggests that the difficulties faced by
[complainants in the cases just described] are common to
many applicants. 1In 1978 only 20 out of 298 applica-
tions heard by tribunals under the Race Relations Act
were successful; and in 1979, only 20 out of 366. Under
' the Sex Discrimination Act, less than 16 out of 81
applications succeeded in 1978 and less than 15 out of
60 in 1979. The small number of successful applicatiens
{and indeed of any applications)~contrasts with survey
results which indicate discrimination against West
Indians, -Indians and Pakistanis in between 23% and 27%
of all Jjob applications.
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In suﬁ,-the evidentiary problems linked with the 'intent
element of discrimination caused as many problems in Great -
Britain in the 1970s as they had in the United States in the

1960s.

-

In 1974, the government of Great Britain put forth pro-

posals for a new Sex Discrimination Act (97), and there was also

o

talk of amending the Race Relations Act of 1968. Inevitably this

caused a flurry of activity as White Paperé, private studies and
commentaries abaunded. It was the ideal occasion to assess the
effectiveness of past anti-discrimination Acts and to determiné
the needs respectiné future legislation in this area. Ultimate-
ly, most of these studies called for the adoption of an expanded

definition of discrimination in both the areas of sex and race

discrimination and they rejected the restrictive intent-oriented

definition as simply inadequate (98). 2roblems of proof,. recent
interest in the concept of institutionalized discrimination and
the increased awareness that prejudice was not the sole cause of

™
discrimination, -all contributed to this thrust.

AN TR BEES weay bt e e pemsd e e e e e oms  pmn et N R

97. McCrudden, supra note 4, at p. 337.

98. For a detailed discussion concerning the studies and recom-
mendations which surrounded the enactment of the Sex Dis-
crimination Act of 1975 and the amended Race Relations Act
oF 1976, see McCrudden, supra note 4, at pp. 336 ff. It
would appear that the visit to the United States of Mr. Roy
Jenkins, then Home Secretary, was an important factor in the
ultimate decision to incorﬁorate a wider definition of dis-
crimination in the legislations. On this, see McCrudden,
ibid., at p. 338, and Lustgdrten, supra note 4, in the
Introduction. T




At first, the concept
tion appeared inappropriate in
indicated that prejudice alone

observed -in that country. The

of institutionalized discrimina-
Britain, but eventually studies
could not explain the inequalities

term "institutional discrimina-

tion" found its way into British literature. -McCrudden described

the progression in this way:

a4

The discrimination which has resulted from the
immigration has also had much less time to -
become institutionalized in Britain in the way
it has in the United States. The position of
minorities in Britain thus seéms considerably
more fluid than in the United States. The late
1960§ saw increasingly expressed fears, how-
ever, that discrimination in Britain might
become combined with the inequalities between
majority and minority groups to produce a form
of institutionalized discrimination more simi-
lar to that in the United States than discrim-
ination in Britain had previously been thought
to be. And this fear has increased since then
becauserof a greater awareness of the reality
of exclusion and of the gffects of such exclu-
sion on public order.

By the late 1960s there was thus developing a ~

concern that the demonstrably unequal position
of the 'immigrant', particularly in the labour

market, could not entirely be explained by the
largely immigrant status of the minority worker
or by 'prejudiced' discrimination. In particu-

- kar, concern over the status of the 'second
.generation' stimulated this re-examination.

Studies began to turn up examples where neither
prejudiced discrimination nor immigrant disad-
vantage contributed at all (or only in part) to
the disadvantaged status of minority groups.

In Britain too ‘'institutional racism' became a
term used to describe such inequalities. As in
the Unites States one example of such discrim-
ination was seen to be the direct effects in
the present of past discrimination, leading to
minority group workers not even applying for
housing or for work at’ a particular plant.
Wright, for example, noted that in certain
instanges, factors such as discrimination in
housing and accommodation contributed to black
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concentration in particular areas which in turn
led to limitations on the range of jobs avail-
able to coloured worKers to those within rea-

sonable travelling distances of the 'coloured
gquarter'. -

Situations in addition to those in
which discrimination in the past contributed. to
present disadvantages also became apparent.
Knowledge by employers of immigrant disadvan-
tages such as lack of facility in English was
seen as leading to a situation where an easily
observed characteristic such as race was coming
to be used as a relatively cheap 'screening
- device' by employers ... (99). .

3

LI

Whereas in the 1960s it was thought that the problems

experienced by immigrants belonging to racdial minorities were due

. only to cultural differences and to the immediate economic hard-

ships resulting from the arrival into a new country, studies
showed that the inequalities persisted into the 1970s and that
" there was cause for concern (100). It appeared that egrlie?\\
iexplanations for these disparities, which had relied only on
prejudice or, in the alﬁernaﬂfve,lonly on the fact that the
immigrants were recent arrivals, were nd longer'satisfac&ory.
The White Paper on Racial Discrimination published in

1975 reflected on the problem in this way:

[EJmerging evidence [indicates that] problems
. with which we have to deal if we are to see

genuine equality of opportunity for the coloured
youngsters (born and educated} in this country

may be larger in scale and more complex than
had been initially supposed (101).

99. McCrudden, ibid., at pp. 310-311.

100. 1Ibid., at p. 341.

101. As quoted in McCrudden, supra note 4, at p. 342.
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. The potential discrimination facihg immigrants belonging

to racial minorities proved to be a revealing example of discrim-
N} .
.inationrwhich_Was’not founded on.a single cause (e.g. prejudice),

but on an amalgam of causes. The White Paper faced the issue
squarely describing both the causes and the potential scope of

the discrimiriation suffered by these groups:
'

[T]hat there is at work in this country, as
elsewhere in the world, the familiar cycle of
cumulative disadvantage by which relatively
low-paid or low status jobs for the first
generation of immigrants go hand in hand with
poor and overcrowded living conditions, and a
depressed environment. If, for example,. job
opportunities, educational facilities, housing
and environmental conditions are all poor, the
next generation will grow up less well-equipped
to deal with the difficulties facing them. The
wheel then comes full circle as the second
generation find themselves trapped in poor jobs
and poor housing. .If at each stage of this
.process an element of racial discrimination
enters in then an entire group of people are
launched on a vicious downward spiral of depri-
vation. They may share each of the disadvan-
tages with some cther deprived group in socie-

.8 ty:; but few other groups in society display all

their accumulated disadvantages.

]

There still remain a set of problems which
arise because we are dealing with newcomers.

It is not to be assumed that these problems
will disappear without residue simply with the
passage of time, for some of the problems which
coloured i#ﬁigrants faced as immigrants, for
example, linguistic problems, have created
handicaps for the second generation (West
Indian as well as Asian) which will continue to
require attention and resources for some time
to come. Beyond the problem of cultural alien-
ness, there are the problems of the low status,
of material and environmental deprivation which
coloured immigrants and, increasingly, their
children experience. To the extent that they
share all or some of these problems with other
groups in society, a general attack on depriva-
tion will be relevant to their problems. But
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there may be a special dimension to their pro- 'l ’
blems to the extent that the factor of racial

discrimination multiplies and accentuates the '
disadvantages which are shared in part with
others. . Finally, the problems of racial disad-
vantage can be seen to occur typically in the
context of an urban problem whose nature is

only imperfectly understood (102). °

The message was clear. The restrictive direct discrim-

ination provisions which had been part of the. Race Relations Act

of 1968 and which regarded prejudice in its diverse forms as the

sole cause of discrimination, could not be expected to deal with

social and economic realities exposed by the White Paper‘and
other studies, the:broader concept of discrimination was called
for. When the ATt was amended in 197é'it defined discrimination
not only in terms of direct discrimination but also in terms of

indirect discrimination (103}, thus incorporating the effects

102. Ibid.

J

103. The Race Relations Act of 1976 defines bd&h “direct" and
"indirect discrimination" as follows:
1.{1) A person discriminates against another in any
circumstances relevant for the purposes of any provision
of this Act if - ‘ '

(a) on racilal grounds he treats that other less
favourably than he treats or would treat other
persons; or '

(b) he applies to that other a requirement or condi-
tion which he applies or would apply equally to
persons not of the same racial group as that other
but - :

(i) which is such that the proportion of
persons of the ~same radial,group as that other
who can comply with it is considerably smaller
thanr the proportion of persons not of that
racial group who can comply with it; and

{ii) which he cannot show to be justifiahle
irrespective of the coloar, race, nationality or
ethnic or national origins of the person to whom
it is applied:; and

(iii) which is to the detriment of that other
hecause he cannot comply with it.
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concept into the law.. In this, it followed the example /set by

the Sex Discriminatioﬂ Act - of 1955 (SDA) which had bee'.enacted ‘

one year earlier (104). - RN -
Some of the cases which have since gone bekﬁre British

tribunals serve to illustrate the type of reguirements or condi-

tions which are regarded as having a discriminatory effect. 1In

‘one instance a tribunal held that a requirement that a person

have a diploma from the British Isles in order to qualify for a

shorter professional course at the Bar, was in violation of the

»

Race Relations Act {R.R.A.) (105). In another matter it was held
that an age restriction requiring employment candidates to be
between the ages of 17% and 28 was discriminatory against women

because a large proportion of them marry and bear children dufing

their twenties (106). In yet another instance it was found that
a requireménp that telex operators 'should, within six months and

without training, become proficient in the use of a particular -

-
and outdated - machine and also that they become fully conversant

in British Railway geography, had a discriminatory effect against
those who were not born in England and was, therefore, in viola-

tion of the R.R.A. (107). It had alsd been held in one case that

N
o

104. The definitions of direct and indirect discrimination in
the SDA are identical to those found in the Race Relations
Act of 1976. { . .

105. Bohon-Mitchell v. Common Professional Examination Board and
Council of Legal Education, [1978] I.R.L.K. 525

106. BM Price v. The Civil Service Commission and the Society of
Civil and Public Servants, [1977] I.R.L.R. 201L; [1I8978] 1
All E.R. 1228.

107. Bayoomi v. The British Railways Board, [1981] I.R.L.R.
431.
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the refusal to hire youths from_a:predOminantly black inner-city
area to work in a shop was contrary to the R.R.A (108). Lastly,
in a fairly recent and crucigl decision, the House of Lords de~
cided that the refusal to admit a yoﬁnngikh boy as a pupil un-
less he removed his turbén.and’cut his hair to conform ?o‘school
rules was discriminatory and in vioclation of the R.R;A.{{lo9).
Each of these cases represent situations in which dis-
crimination against women, or ethnic and racial minorities, was
practised in a subtle bt nonetheless real and important manner.
Had the British legislature épted for a restrictive, intent-
oriented definition of discrimination, practices such as the ones
just described would have fallen outside the ambit of anti-
discrimination laws because, the crucial element of intent haviﬁg
been absent from those practices, it would have been absolutely

1

impossible to meet all the requirements of proof.

C. Canada

o

In 1982 and 1983, at a time when the effgcts concept of

discrimination had become an integral part of American and

British discrimination law, and it was thought that Canada had

108. Hussein v. Saints Complete House Furnishers, [1979]
I.R.L.R. 343,

109. Mandla et al. v. Dowell Lee et al., [1983] 1 All E.R. 1062.
The exclusion of B1Khs because of a prohibition against

beards was examined in two other cases. However, the
tribunals ruled that the employment conditions were not
illegal because "Justifiable” on grounds of hygiene: Singh

v. Rowntree Mackintosh, [1979] I.R.L.R. 199, and Panesar v.

- Nestlé Co. Ltd., [1980] I.C.R. 144.
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followed suit (110), a sudden reversal occurred in this country.

Canadian courts established new precedents which, binding as they
are on lower courts and tribunals, were sure to send tribunals
stumbling back to the traditional concept of discrimination

founded on intent (111).

110. See supra, note 5 and note 6.

111. Certain statutes in which the effects concept is expressly
recognized will, of course, continue with the broader defi-
nition of discrimination. This is the case of the new
Ontario Human Rights Code, §.0. 1981, c¢. 53, which provides
the following at s. 10: :

A right of a person under Part I is infringed where a
requirement, qualification or consideration is imposed
that is not discrimination on a prohibited ground but
-that would result in the exclusion, qualification or
preference of a group of persons who are identified by a
prohibited ground of discrimination and of whom the
person is a member, except where,
{a) the requirement, qualification or consideration is
a reasonable and bona fide one in the circum-
stances; or
(b) it is declared in this Act that to discriminate
because of such ground is not an 1nfr1ngement of a
right.

It would appear that the Quebec Charter of Human Rights andé&
Freedoms, R.5.Q. 1977, c. C-12%also defines discrimination
as including the effects concept. The second paragraph of
article 10 reads as follows: '~ _

Discrimination exists where such a distinction, exclu-
sion or preference has the effect of nullifying or im-
pairing such rights.

But see, contra, a recent decision of the Superior Court of

Quebec in Commission des droits de la personne du Québec v.

Ekco Canada Inec., sypra note 7.

Insofar as the Canadian Human Rights Act, S.C. 1976-77,

c. 33, is concerned, it might be worth noting the wording

of the section that the federal Human Rights Commission

relied, upon in order to fight effects cases until the

Federal Court ruling in Bhinder:

10. It is a discriminatory for an empfyer Or an
employee organization
{(a) to establish or pursue a policy or practice, or
{b) to enter - into an agreement affecting recruitment,
referral, hiring, promotion, training®, apprentice-
' {contd.)

=




The prospect that the reversed tfend‘initiated‘by the

“v0'Malley (112) and Bhinder (113) decisions may ‘determine- the - -

‘direction and the scope of Canadian discrimination law for some

time to come raises séeculation as to whether the forces which
pressed the United Statés and Great Bfitain to recognize the
effects concept are absent in this country or'whétﬁer, in the
alternative, they are present but the courts and the policy-
makers have chosen to ignore them. If the first explanation
applies then there is no reason to modify the status guo: 1f, on
the other hand, the latter hypothesis proves to be true, then the

situation in Canada today is that of the United States in the

" late 1960s and that of Great Britain in the mid 1970s, and it is

crying for urgént'refoﬁn. The answer depends, first, on whether
or not proof of int;nt has been regarded as problematic and,
second, on whether social and economic realities in Canada'point
to the existg%ce of "institutional discrimination", that is, to ;
form of disérimination from which intent is absent.

As elsewhere, eafly iﬁterpretations of anti-discrimina-

tion legislation in Canada unanimously saw intent as an essential

compenent' of the definition of discrimination and, consequently,

‘ship, transfer or any other matter relating to
employment or prospective employment,é’
that deprives or tends to deprive an individual or class
of individuals of any employment opportunities on a
- prohibited ground of discrimination.

112. Supra note 8.

113. Supra note 9.
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as a sine qua non element of proof (114).

. s

However, with the massage of time and-increased public. ..

awareness of the fact that discrimination was no longer socially
or legally acceptable, overt manifgstations of it became less
frequent; discrimination moved underground, so to speak, to con-
tinue its work in a subtle and covert fashion. In a short but

highly informative booklet entitled Human Rights in Canada: A

Focus on Racism, Dr. Daniel Hill traced the history of anti-

. , .- Ly , )
discrimination leglslation and remarked on the inverse social
responses that accompanied its evolution:

By the end of the Second World War, however,
the nature of racism and discrimination in
Canada had changed - softened in some ways and
become morg subtle in others. Legislation
against discrimination was passed and, over
the years, gradually strengthened. Discrimi-
nation lost its public respectability. But it
certainly did not disappear (115).

’

Rather than correct past ills, anti-discrimination

legislation merely seemed to transfer the problem from the commu-
nity into the court room, still leaving victims of discrimination

at a great disadvantage where proof was concerned. The fact that

a respondent could conceal his discriminatory intent, and was

indeed encouraged to do so as a means of evading the law, painted

a grim picture for the complainant who was required to prove - on

A halance of probabilities - that the respondent had an illegal

1

114. E.g. Britnell v. Michael Brent Personal Placement Services,

(Ont., 1968); MacBean v. Village of Plaster Rock, (N.B.,

1975);: Ryan v. Chief of Police, Town of North Sydney,
(N.B., 1978).

115. Daniel G. Hill, Human Rights in Canada: A Focus on Racism,

Canadian Labour Congress, at pp. 10-11.

y -

T
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intent.

The task of uncovering-and'directly exposing the respon-

~dent's discriminatory intent could in itself cause {hsaﬁeEaBiéqﬁ‘
difficulties, but, even proof by way of indirect and circumstan-
tial evidence (for example, disproving the éxplhnations intro-

duced by the respondent) was raising serious obstacles. This was

what was described as the complainant's "almost impossible

1

task" (116). The focus on the mental process as the primary
means of proving discrimination hardly  posed a threat to the

{
ill-intentioned vioclator of human ?'

ts legislatlpn. Not onlf

&

could he conceal his state of misd and discriminatpry intent but

he could also, with a minimum degree of asf{utenesd, fabrivate a

"legal motive" to explain his acts anfl create 2 circumstances

to support this explanation. Black highlighted. just such diffi- +

culties when he remarked: , o

Sucﬂja [discriminatory] motive often cannot be
inferred from the conduct of the alleged
violator because the conduct is often consis-
tent with a variety of motives ...

'And ’

there is usually some factor other than preju-

dice that might arguably explain the animosity,

and it takes little sophistication to avoid

creating any direct evidence of discrimination (117).

The following statements found in two cases successfully
demonstrate the dilemma caused by the duty to prove intent. A

British Columbia board of inquiry observed the difficulty of

-

116. See, supra, notd 1 and accompanying text.

117. Black, supra note 4, at p. 1.
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“probing into the mind of a person against whom the complaint is

~made" (118), whi1e“q_Saskgtchewan_court.adﬁitted that discrimina-

tion could be "of an insidious and concealed nature but nonethe-
less real" (119).

Attempts were made to ease the complainant's burden.
For instance, man§ human rights boards looked to circumstantial
evidence in résponse to the fact that direct evidence of dis- °
crimination was often simply not available {120); noting t%at
intent was an element within the knowledge of the respondent,.
some boards drew on experiences in labour law and unfair dismis-
sal cases as a basils fof shifting to the respondent the burden of
explaining the reasons for his acticons (121); yet other boards
racognized that proof »f differential treatment constituted
relevant and important evidence from which intent couid be
inferred (;22).

118. Borho v. Nelson (B.C., 1976) (decision for the éomplainant
rev'd by [1976] 1 B.C.L.R. 212 (B.C.S.C.) as quoted by
Black, ibid.

119. Re Turner and Prince Albert Pulp Co. (1974), 50 D.L.R. {(34)
230, at 238 {Sask. Q.B.) as guoted by Black, ibid.

120. Bremer v. Beoard of Schéol Trustees, School District No. 62
(Sooke) et al., (B.C., 1977), at p. 37; Kennedy v. Board of
Governors of Mohawk College of Applied Arts and Technology,
(Ont., 1974), at ppg. 4-~5; Williams v. Ouellette, (Ont.,
1973); Harris v, ouzide, (Ont., 19717, at pp. l16-17;
Britnell v. Brent Personnel Placement Services, supra note
114. See also Walter S. Tarnopolsky, supra note 24, at

p. 466. -

121. Ruest wv. International Brotherhood of Electrical Workers
and Nichells, {Ont., 1968}.

122. See Tarnopolsky, supra note 24, at pp. 110-113, and cases
discussed. See also discussion regarding differential
'treatment as a means of proof, infra, in chapter 3.




Varied as they were, the efforts to render the task of
‘proving intent more bearable seemed to meet with continued ob-
stacles (123) untll, at long 1ast, the‘lntent factor itself was
challehgea. According to 1eading-gxperts from across the country
the element of intent constituted a prime obstacle to the effec-
tive éﬁforcement of human rights legislation. 1In gﬁe preface to
a study entitled La preuve (124), the President of the Quebec

Human Rights Commission remarked as follows:
i

Or, une des difficultés majeures auxquelles
sont confrontés actuellement 1'évolution et le
développement positifs des droits et libertés
de la personne et le mécanisme de leur protec-
tion ... est celle de prouver qu’'un acte est
fondé sur un motif illicite de discrimination,
étant donné que le geste posé est le plus
souvent subtil et voilé {125).

In British Columbia, Black also .stated that a continued

adherence . to the intent concept of discrimination severely
hampered the effectiveness of human rights laws:

I believe that the relative ineffectiveness of
the legislation and the criticism expressed by
advantaged groups have, in part, a common .
cause and that human .rights agenclies can be
more effective while attracting less animosi-
ty. The cause, I believe, is the assumption
that human rights laws are violated only if
there is a conscious intent to discriminate
g against the protected.group- While this
T assumptlon may once.have been valid, it no

Aya \
longer. is so. Y

L) e -

\|

A._('-\
123. The weaknesses of circumstantial evidence and of the legal

,requirements regayrding burden of proof are discussed,
infra, in Chapter’ 5.

\,"‘ N
124. La Commission des droits de la personne du Quebec, La
preuve, supra note 4.

125. Ibid., at p. 3.
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If an intent to. discriminate must be proved,
the requirement 'is a substantial hindrance to
.the enforcement of human rights legislation (126).

Similarly, in Singh v. Security and‘Investigation Ser-

vices Limited (127), one of the leadin@ cases on discrimina@gry
effect in Canada, the board. chairman took the occasion £o1comment'_

upon the drawbacks of having to prove malice or intent!tgo dis-

4

criminate:

o

The effect of reading a requirement of malice as
a prerequisite into s. 4(l)(a) of The Ontario
Human Rights Code would alsoc be to permit dis-
crimination agalnst persons who hold certain
religious beliefs. For example, Moslems and -
Orthedox Jews would not be able to work in
supermarket chains that require all employees.to
woTk on Saturdays. Without a duty placed on the
employer to try to accommodate employees' reli-
gious practices 3c far as reasonably possible,
there could be no inquiry as to the necessity of
silch a stipulation assto work hours. Thus, an
employer could devise schemes to disqualify
persons of certain minority groups by attaching
extraneous conditions to the contract of employ
ment which those minority group persons could
not satisfy without breaching their religious
precepts. If proof of deliberate intent to
discriminate were required, biased persons could
fairly easily cloak their bias to come within
the 'no intent to discriminate' standard and to
evade the law (128). ’

To these and other experts familiar with the area of

discrimination, the most relevant and appropriate remedy to these
if
“

problems of proof lay in the expanded definition of discrimina-
tion which included both the intent and the effects concepts of

discrimination.

¢

126. DBlack, supra note 4, at p. 1.
¥
127. Supra note 5.

128. Ibid., at p. 20.



La présente. étude nous permet de voir, entre
autres, que les tribunaux canadiens \et améri-
cains ont abandonné le critére de 1l'intention de
1'auteur de l'acte pour n'en retenir \que 1'effet
ou les conséquences discriminatoires,\ sur un.
droit reconnu d'une personne (129). .

"And according to Black:

The appreoach of.the recent cases is consistent
with the purposes of human rights legislation.. -

The aim 1s to c¢reate equality of opportunity, and
to eliminate barriers that have hindered\disad-

vantaged grohps. = It makes sense, then, to judge
conduct on the basis of its effect rather\than
its - motive, for a discriminatory policy iﬂ no
less harmful because the effect was unintepded:

|
The newer approach should make it easier to
effectively enforce the legislation because it ‘
no longer will be necessary in many cases to

probe into the mind of the respondent in order
to prove his or her motives (130).

In sum, problems of proof were not only a vague source
of concern when human rights tribdnals began their move toward
the effects concept in the second half of the 1970s, they were,
in fact, one of the immediate_cauées of the shift from intent to

L
effect.

Moreover, by this time, factors other than problems of
proof seemed to call for changes in the traditional approach to
discrimination.

According to statistics, certain protected classes

. *
continued to suffer economic inequalities despite the fact that

129. La Preuve, supra note 4, atjﬁ\\f- -~

130. Black, supra note 4, at p. 1.
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all ten provinces and the federal government possessed anti-

discrimination legislation. Commenting on figures compiled by

Information Canada, in Income Distribution by Size in Canada,

Black remarked as follows:

-"u‘.

There 1s no evidence that as a whole, .the eco-
nomic status of women or native people has

changed at all. Indeed,
suggests that the gap between the invome of
these groups and of advantaged groups may be
widening {131).

what. evidence exists

In their book entitled The Double Ghetto (132), Pat and

flugh Armstrong examined the status of ‘'women in the workplace and
. : : f

concluded that “fw]ithin the industrial unit, women are still

concentrated in the low-skilied, low-paid, unattractive jobs

where productivity tends to be low" (133).

Studies in criminology demonstrated that "disadvantagel"

members of soclety were more likely to get caught in the prison

system than those who were "advantaged" and that, in turn, thie«

contact with the penal system had a negative impact on the em-

ployment opportunities of certain minority groups. Describing
- -l L

the results of their study entitled Les coilits sociaux du systéme

'Eéﬂﬂl (134) and relying on Piore's dual market analysis, a team

of criminologists from the University of Montreal made these

131.

132,

133.

134.

>

Pat Armstrong and Hugh Armstrong, The Double Ghetto,

Canadian Women and Their Segregated Work, McClelland and

Stewart, Toronto, 1978.

Ibid., at p. 179.

\

Pierre Landreville, Victor Blankevoort and Alvaro P. Pires,
Les colts sociaux du systéme pénal, unpublished study

prepared at Ecole de Criminologle, Université de Montréal,
-

Montreal,

June 1980.



l l remarks:
. ' .
. .Y )
_'"J
|
And,
E\.—A"

Sy EE  oed
[

136. Ibid., at p. 278.

135. Ibid.

Il est encore plus évident gue les auteurs de

comportements pénalisables qui sont sanctionnés

ne le sont pas 'avec les mémes conséquences'.
En pratique, comme 1lé s&hligne la Commission de
réforme-du droit, ‘'la peine se fonde souvent
non pas sur la nature dé l'infraction mais sur
la qualité de la personne qui la commet'.

C'est un fait que nous avons malheureusement
amplement eu l'occasion de constater. Les
peines d'amendes, d'incarcération, ou d4'incar-
cération a4 défaut de payer 1'amende sont pro-
portionnellement plus sévéres pour les infrac-
tions mineures que pour les infractions
'graves'. ,La population des prisons est sur-
tout compJgée de défavorisés, de pauvres,
d'amérindiens accusés de petits délits contre
la propriété, ou incarcérés parce qu'ilswn'ont
pu payer une amende (135}. :

¢

En outre, nous avons mentionné.qu'en plus de
bloguer l'accés au marché primaire [caractérisé
par des emplois stables, bien rémunéfés, ol il
y a de bonnes conditions de travail et des
possibilités de promotion (Piorey 1970)] un
contact avec le systéme pénal pourra renvoyer
vers le marché secondaire les ouvriers et em-
ployés qui sont déjad sur un marché primaire.

Un contact avec le systéme-pénal offrira un
motif de discrimination supplémentaire et
pourra créer un emp&chement définitif pour
l'obtention de certains permis de travail, des
emplois stables dans les fonctidns publiques ou
para-publiques et_les grosses compagnies. Les
risques d'exclusion seront probablement d'au-
tant plus grands qu'il s'agit d'une part d'em-
plois 4 organisations fortement bureau-
cratisézs ol les procédures de sélection et
d'embauche sont trés formalisées (formulaires,
tests, entretiens} et que d'autre part, la

conjoncture économigque permet aux employeurs de
faire une forte sélection des candidats.

Le probléme est d'envergure et dépend de causes
structurelles, de préjugés largement partagés
dans notre société et de certains lois qui
concgrétisent ces facteurs (136).

1

, at p. 262. ’ . |

-



Results of 2 study such as this indicated that economic
inqualities and discriminatory consequences were caused not sim-—
ply by prejudice (137}, but by a multitude of factors not the

least important of which were structuregs themselves which often

tend to favour and to cater to the "nprm" in society.
I

i

Indeed, studies related to the idea of "institutional" or

"structural discrimination"” eventually began to crop up in Canada

S

- in much the same way as they had in the United States and the

United Kingdom - as social scientists came to recognize the Ffact

e~ T

that prejudice could no longer, by itself, explain the discrim-
' 5 [ .

bepses
L 34

-inatory exclusion of minorities. This was the view expressed by

Hughes and Kallen' in The Anatomy of Racism: Canadian Dimen-

o

sions (138) when they remarked:

[Plrejudice could be (suddenly) totally
eliminated from the system, the structured
inequalities rooted in the everyday impersonal
{(that is, non-intentional) operation of the
ethnic hierarchy would continue to exclude

s

“wamTy

o

137. According to these authors, the inequalities were largely
caused by the strong prejudice - often reinforced by laws -
that society harbours against individuals with criminal
records. This may be regarded as a form of direct or
intentional discrimination prohibited by some statutes: The
Canadian Human Rights Act, S.C. 1976-77, c. 33, s. 3
(conviction for which a pardon has been granted); the

. Quebec Charter of Human Rights and Freedoms, R.S.Q. 1977,
c. C-12, as amended by Bill 86, assented to on December 18,

hd

e pamn
\

ot sl

q 1982, s. 18.2 (criminal conviction)}; the British Columbia

k3 Human Rights Code, R.S.B.C. 1979, s. 8(2){dY {(a conviction
for a c¢riminal or summary conviction charge shall not
constituté reasonable cause under the Code). But, it also

ﬁ ' -+dds another cause to the discriminatidn suffered by cer-

: tain minorities such as natives who may already be victims
of racial prejudice. . :

ﬁ 138. David R. Hughé;\and Evelyn Kallen, The Anatomy of Racism:

? " Canadian Dimensions, Harvest House, Montreal, 1974.
B e ’

n

fparx
e

et

B
.
-
.
P



I - 58 -
‘substantial‘portions of members of some ethnic
minorities from full participation in the major

institutions of society at large (139). “

In a study entitled Dealing With Interracial Conflict:

"¢ Policy Alternatives (1409, Dhiru Patel also rejected the

prejudice-oriented analysis as being too restrictive:

However, the wvalidity of [certain Canadian]
studies is being increasingly challenged on the
grounds that they do not adequately explain the
persistence, pervasiveness, and subtlety of
racist beliefs and practices ... Wellman. (1977),
_for example, argues that sociclogists have
assumed that racist sentiments are expkessed as
prejudice, which is usually described as overt
hostility towards and faulty generalizations
about groups. But this limits racism to the
obvious hostilities expressed by bigots and it is
found only among lower - and-working-class
pecple; the more subtle, elusive, and widespread
type 1s completely overlooked and ignored.

A more comprehensive and valid approach, prop
° Dby Wellman {(1977), would see racist beliefs as

l culturally sanctioned, rational responses to
struggles over scarce resources, and as senti-

;- ments that, regardless of intentions, defend the

H advantages whifes have because of the subordi-

’ nated position of racial minorities. This

. approach is more useful because it goes beyond
the limited perspective of ‘seeing racist atti-

I v tudes as a psychologital problem and places them
in the broader social contexts and organizations.
‘It views racial division as a form of stratifi-

! cation built into the structure of society: the
roots of this division are located in the struc-
ture of the division of labour or in the organiz-

‘ ation of ‘political power. Thus the trucial fea-
tures of race relations are not the ideas that
whites have about others, but their own superior
position vis-3a-vis non-whites, the benefits

l following from their position, and the institu-
tions that maintain this relationship. When

of

139. 1Ibid., at p. 107.
!
140. Dhiru Patel, Dealing with Interracial Conflict: Pollcy
Alternatives, The Institute for Research on Publi&wPolicy,
Montreal, 1980.
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non-whites demand institutional or structural
changes, which would give them better access to
resources, at least some groups of whites stand

to lose certain advantages. And as Wellman,
(1977) demonstrates, such losses may be suffered
not only by prejudiced bigots, but alsoc by peﬁb
with unprejudiced, .tolerant world views who jus-
tify or explain their opposition to change to-
wards racial equality on ostenSLbly non-racial
grounds, such as shortcomlngs in the culture of
non-whites.

Such an approach would thus include the entire
area of institutional and structural racism,
which may be overt or covert, intentional or:
unintentional (141).

Patel concluded that in dealing with interracial con-

.

flict "[t]he ' importance of institutional discriminat'ion cannot be
under-estimated and, unless it is dealt with seriously, discrim-
ination will not be eliminated" (142)}.

The pervasiveness of institutional discrimination in

+

Canada was also commented upon by Hill in this manner:

There i1s probably no more subtle form of discrim-
ination, none more pervasive, none more difficult
to combat than institutional discrimination.

With its roots buried deep in Canadian social
history, it makes many of our major institutions
- notably our business and schools - operate to
the detriment or exclusion of racial minorities.
Meanwhile, many of the people involved in the
life of these institutions are unaware thatf their
operating techniques and criteria for judgment -
are racist in character and functionally discrim-
inatory. In short, what they do is not motivated
by racism, but it ngilthe same effect (143)}.

The Ontario Human Rights Commission echoed these views

regarding the importance of institutional discrimination in its

141. lgiﬂ., at p. 1l4.
142. Ibid., at p. 38.

143. Supra note 115, at p. 15. R
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report entitled Life Together: A Report on Human Rights in

1
[

Ontario (144} when itsr said:

But the Commission's experience in administering
the Code during the last fifteen years demon-

strates that the most pervasive discrimination
today often resylts from unconscious and seeming-
ly neutral practPces which may, nonetheless, be
as detrimental to human rights as the more overt
and intentional kind of discrimination. These
practices perpetuate the discriminatory effects

of past discrimination, even when overt acts of
u/ discrimination have ceased (145).

Numerous examples of institutional discrimination in
Canada can be found both in studies and in cases brought before
human rights tribunals and the courts. Since they serve to

illustrate further the scope of discriminatory practices it is

For in§tance, a Canadian Civil Liberties Association
A

(CCLA) survey of Toronto fire stations disclosed the fact that of
1,200 employees, only two were not white. The method of recruit-
ment, it was learned, involved interviewing those applicants who
were on filé the longest. Because there was a small turnover in
personnel and lengthy lists of applicants, the recruitment poli-
cy, although neutral on its face, had the effect of excluding the \K
City's substantial non-white population, a large portion of thch

is composed of recent immigrants ({(146).

144. Ontario Human Rights Commission, Life Together: A Report on
Human Rights in Ontawio, Queen's Printer for Ontario, 1977.

r

145. Ibkid., at p. 33.
L 4
146. Results of this survey are described in Life Together,

ibid., at pp. 33-44, and also in Patel, supra note 140, at
p. 66.

i : worthwhile to repeat and to describe some of these examples herc.
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Another éurvey conducted Sy the CCLA revealed that
employers were attempting to circumvent anti-discrimination
legislation bg requiring that applicants have "Canadian expe;
rience" (147). | .

Hughes and Kallen provide yet another examgia\of insti-
tutional discrimination when they describe tﬁé manZi;ézk which
the French—speaking'Quebecers were prevented in the early 1960s

from acceding to executive positions in English-dominated

industries:

ﬁ%? This dichotomy between public and private spheres

of social interaction serves to limit opportuni-
ties for economix mobility &f members of ethnic
minorities, by maintaining a high level of social
distance between the categories. For example,
Keyfitz (1968, pp. 172~173), writing about rela-
tions between English- and French-speaking
Quebecers in the early 1960's, points out that
the co-operative structure of the work situation
in the higher levels of English-speaking industry
in Quebec operated, at this time, to inhibit
entry of all those whose command of the English
language was less than ’'perfect'. Because co-
operative activities between féllow members of
the 'management team' extended far beyond the
work situation into the priuete sphere of family
life and social gatherings, c¢riteria for selec-
tion of team-mates approximated those used in
selecting close friends.  For example, the senior
employee was expected not only to speak English
perfectly, but alsd to play a good game of golf.
Similarly., his wife was expected to have the
'appropriate' {(i.e. English} dinguistic skills
. and social graces which would enable her to "fit
into" the circle of executive wives. Keyfitz
argues, from the viewpoint of the link between
language and culture, that disparities between
languages reflect parallel disparities between
values and life styles. This 'bundle' of dispa-
rities served, in the 1960's, to prevent non- ot
poor English-speakers, and French-speaking
Canadians in particular, from gaining the social

147. As described in Hill, supra note 115, at p. 1l1l.

&
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acceptance required in order to pénétrate the
higher ranks of English-speaking industry in
Quebec (148).

The first court decision to deal with the discrimindtory

N

effect issue was Re Attorney General for Alberta and Gares et al.

(149} in which Mr. Justice McDonald of the Alberta Supreme Court

concluded Eh@t the hospital charged with discrimination had
)
violated the Alberta Individual's Rights Protection Act (s. 5(1))

because 1t had negotiated higher wages for male orderlies than
for female nurses? aides even though the work done by the two
groups was substantially the same. It was argued by the respon-
dent hospital that the differential in wages was due not to'a
discriminatory intent but to the negotiation process and ﬁo the
fFact that the two groups of employees wevre represented hy sépa—
rate bargaining units, and had been for many years. In his now-
famous words, Mr. Justice.McDonald stated that this was not a
defence, "[il]t is" he said, "the discriminatory fesult which is
&

prohibited and not a discriminatory inggnt" (150).

This case has often been distinguished because it deals

‘ L)
with the equal pay provisions of the statute and not with dis-

crimination in the broader sense (151l). Be that as it may., the

148. Hughes and Kallen, supra, note 130, at p.. 132.
149. (1976), 67 D.L.R. (34) 635 (Alta. S.C., T.D.).
150. 1Ibid., at p. 695.

151. In this respect see Tarnopolsky, supra note 24, at p. 113:
"... the 'equal pay' provisions seem more obviously con-
cerned with 'effects', than do other provisions ..."; and
also the dissenting judgement of Mr. Justice Le Dain in
Canadian National Railway Company v. Bhinder et al., supra
note 9, at pp. 1411-1412.




facts of this case are nonetheless interesting for purposes of an
o , ’
effects analysis because, in fact, they strongly resemble the
circumstances of present-effects-of-past-discrimination cases
which appeared in the United States in the late 1960s (152).
Indeed the facts of the case, as described by Mr. Justice
McDonald, showed that in the past there had been a clear desire
to pay women less than men, for reasons which were entirely un-
related to the work itself: S
In bargaining for the wages of nursing order-
lies at the Royal Alexandra Hospital and in
other Alberta hospitals, the union representa-
tives used arguments during the 1960s that the
man being the ‘bread winner' being 'physically
superior' to the female certified nursing aides,
and being 'able to do duties not acceptable to
women' was entitled to a greater salary ‘than
that paid to certified nursing aides (153).
In other words, although the separate bargaining units
were cloaked in 1976 in a mantle of neutrality, one may surmise
that, in reality, they perpetuated earlier biases.

One year later, in 1977, the complaint of Singh v.

Security and Investigation Services Limited (154) was presented

" to an Ontario board of inquiry. The facts of the case were

straightforward. Mr. Singh, the complainant, 52 years of age,
was born in India and had resided in Canada for six years. A
practising member of the Sikh faith from birth, Mr. Singh was a

Minister of divinity of Sikhism, registered with the government

152. Two such cases are discussed, supra, at pp. 29-30
153. Supra note 149, at p. 647.

154. Supra note 5.
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of Onyario‘to celebrate margiages£ he had studied thé Sikh reli-
gion in school and through the temples and was pérm@tted‘to con-
duct religious services. On December. 5,.1975, in respénse to a
ﬁewspaper ad, the complainant applied for a position as a.eécurin
ty guard with the'respondent company . .Mr.'Singh was advi;ed.
however, that the respondent's policy'was to hire only clean-
shaven persons and those who could comply with the uniform
requirement, which necessitated the wearing of a hat. Mr. Singh
responded that it was impossible for a Sikh, because of his
créed, to shéve or cut his hair and dispense with‘his turban.
The respoﬁdent's recruitment officer stated that the company's
policy was firm on this point and thag, consequently, Mr. Singh
could not be considered for the 53b (iSS).

In deciding whether the respondent's policy and the
rejection of the complainant's application were discriminatory,
Chairman Cumming paid particular attention to the effect of thel

company's bélicy on Sikhs in general. He said:

Many religions require adherence to codes of
dress and grooming. .Ontario, as a society,
encourages every person to practice the faith
of his or her choice. To truly respect and
value different faiths is also to respect the
different codes of dress and grooming dic-
tated by those faiths. We cannot profess to
encourage religious freedom, vyet, at the same
time, refuse employment to persons who are
exercising their religious freedom simply
because they are exercising that freedom. If
we allow Sikhs to worship as they wish be-
cause we respect their rights to have reli-
gious beliefs which differ from those held by

155. 1Ibid., at pp. 1-2.

*
-
-
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the majority of people in our society, and
yet place Sikhs in a disadvantageous position
by not employlng them simply because their

beliefs requlre them . to have beards and wear
turbans, we are belng hypocrltlcal

Thus, even though Security bears no ill will
towards the Sikh religion, its refusal to
offer employment to Mr. Singh because of Sikh
dress and grooming practices has the effect
of denying Mr. Singh his right to.practice -
the religion of his ch01ce. Discrimination
in fact exists even though Security did not
intend to discriminate... (1586).

\ In sum, although there was no proof of malice nor of any

intent to discriminate, Chairman Cumming noted that the policy
had the effect of excludiﬁg Sikhs from the position of'security
guards. Since the respondent was unable to show th?t it could
not reasonably accommodate such a religiocus practide without
undue hardship, the board Chairman concluded that the polxcy‘wés

in violation of the Ontario Human Rights Code (157).

In 1979, a board of inquiry was asked to decide whether

or not the use gfna minimum 5'10" height requirement in the

recruitment of policefofficeg§ was discriminatory

In deciding the case of Colfer v. Ottawa Board of

against women.

Commissioners

of Police (158), Chairman Cumming once more noted

ence showed no intention on the respondent's part

ghat the evid-

to discriminate

nor did it show any malice; however, statistics indicated that

|
less than 5% of women afé 5'10", or taller, while

156. Ibid., at pp. 18-19.

157. Ibid., at p. 34-35.

158. Supra note 5.

a near majority
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of men’ are at least that height (159). Consequently, the board

Chairman concluded that thg\{fctuitment pelicy, élthough neutral

on its face, had the effect of discriminating against women.

. .
Since the respondent was unable to show that tWe employment regu-

lation was '"reasonably necessary to [its] business operations"
(160), the Chairﬁan was of the view that it violated the provi-
sions of the Ontario Code. He concluded by saying that "the
.

intention to discrimfnate, or lack therefore, is of no import.

The discriminatory result of the minimum height and weight re-

quirements, which was either known 'or at the very least should

have been known, is sufficient to result in a contravention of

A

the Code" (161).

These have been examples of cases in which the effects
concept was deqmed applicable to discriminatory situations
arising in Canada. But the progress of the effects definition of

discrimination eventually met with serious obstacles in this

country, following the two court decisions in Ontario Human

Rights Commission and O‘Malley (Vincent) v. Simpson-Sears Limited,

{(162), and in Canadian National Railway Company v. Canadian Human

Rights Commission and Bhinder (163). The facts of these cases

agéin serve to illustrate the scope of the effects Eoncept of

159. Ibid., at p. 19, *

160. Ibid., at p. 37.

161. Ibid., at p. 85.
162. Supra note 8.

le3. Supra note 9.
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discrimination.

"In the 0'Malley case, the complainan; had woérked as a
sales clerk for Simpsons~Sears, a job that reqﬁired all full-time
personnel to work two Saturdays in a row (one off, and then t&g
on again}. The complainant was converted to the. Seventh Day
Adventist Faith, which required members to observe the Sabbath
from the setting of the sun on:Fridays to sunset on Saturdafs-a
When she requested this time off from her job, the personnel
manager refused, and offeréd the complainant 'a part-time posi-
tion. Although she accepted this offer, she also lodged'a
complaint with the Ontario Human Rights Commission alleging
discrimination based on religion.

The hoard ofjinquify (164) was breparéd to recognize the
effects concept of discrimination and to dispense with the
requirement that complainant prove malice or intent, but it
dismissed the complaint on another ground (165). On appeal, Mr.
Justice Sputhey of the Supreme Court of dntario (Divisional
Court) upheld the board’s decisioﬁ, but in doing so he also
rejected outfight the extended effects-oriented definition of-

discrimination. Speaking for the majority, Mr. Justice Southey

r . :
held that the Ontario Human Rights Code (before it was  amended)

required proof of intent:

r

\

164. Supra note 5 {(1981), 2 C.H.R.R. D/267).

show that the respondent had acted unreasonably in its

165. Chairman RaFushny held that the complainant had failed to
attempts to\iii?mmodate her situation.
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‘Although the language of s. 4(1)(g) is logically
susceptible of the interpretation given to it by
the learned Chairman, the construction of the
. words in their erdinary and natural meaning, in
my judgment, results in an interpretation in .
which the intention to discriminate on a prohi- -
bited ground is essential to a contravention.
The ‘relevant portions of s. 4(1)(g) of the Code
provide that no one shall discriminate against
any employee with regard to any term or condition
e of employment because of creed (emphasis added).
C In my judgment, the words 'because of' refer to
the reason or reasens why the employer imposed
the term or condition of employment that is in
guestion (166). . ’

The approach adopﬁed by the Federal Court of:Appeal in
Bhinder was not so different from that of the Divisional Court in
the O'Malley case, even though the wording of the Ontario and the
Federal statutes were not the same. The facts of the Ehiﬂéﬁﬂ.
case were summarized by Mr. Justice Le Dain {167). Bhinder, a

Sikh, began his employmenﬁ-with CN in April, 1974, and after a

',r’

period of probation worked for more than four years as a main-
tenance electrician. In November 1978, CN annpunced that effec-
tive December 1, 1978, all employees working in the vard where
the complainant worked would have to wear a hard:hat for safetyﬁa
reasons. Bhinder informed hig foreman that helcahld not do so
because his religion required him to wear a turban and notthg.
else on his head. He sgpseduently received a letter from the

General Foreman informing him that there would be no exceptions

to the hard-hat quuirement. Sipce there were no positions whrere

166. Supra note 8, at p. 799. The Court of Appeal, with
Lacourciere, J.A., speaking for the Court, basically agreed
with the position and arguments set fofth by Southey, J.

167. Supra note 9, at p. 1408.

™~



-Seeing the marked difference in the two approaches, it is worth

-

an electrician could work without a hard hat, complainant!'s

employment with CN effectively came to an end upon his refusal to

- . -

N

wear such a hat.

. The human rights tribunal composed ¢f three members

L .

(168), adopted the effects definition of discrimination and con-

cluded that Bhinder's termination violated the Canadian Human

Rights Act. \'On review, the majorlty of the Federal Court of

Appeal dlsagreed with the trlbunal s lnterpretation of the Act

and held that the definition of JisCriminationgxeqdiréa proof of
intent. On this pOLﬂt Mr. Justice Heald remarked that "[he- ‘

attached]] SLgnlfloance to the absence of the words 'or adversely

» -

affect’ in.the Canadian legislation and because of their absence,
. ) - - A i . P

the Griggs case ... [iosp] ips persuasi&e‘vélue“-(l69).

Iﬁ'both éhe O'Malley and the EEEEQEE cases, the majority
addpteﬁ a literal and restrictive interpretation of the anti-
d!;LrlanaLLOH St&LUtEb’tO conuluﬁe in favour of the narrow

- .
nte nt—orL nted definition OE ﬁlscrlmlnatloﬁE}J
This ts in sharp contrast to the; llberal interpretation

qivén to the statutes by the dissenting judges who, for. their

part, were w1111ng to reco@ﬁlze that the definition qﬁédlscrlm—

'Lnatxon could Lnrlude both the intént and the effects concepts.

4

repeating certain parts of these dissenting judgments. Thus in ﬁ(

the O'Malley case, Smi%h, J. of the Divisional tou;t'ﬁaﬁé these

. e ' N A
(AN ~ : !
0__ )

168. Supra note 5 ({1981), 2 C.H. R.R. D/546)

169. Supra note 9, at p. 1405,

‘ e ‘ ) ) ‘ f . 1',} . . :

t : ﬁ gl
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A discriminatory result, in my wiew, that will in
certain» circumstances be found to offand the
provisions of the Code, can exist without any
ill-will or even'khowledge on the part - .of the
employer-‘ . L4 '

If the cou
intent or

s become overly preoccupied with

‘ ith causation, where the word
'because'/appears in the legislation being con-
strued, fhe desirable aims of the legislation, may
be thwayted, the beneficial effects intended will
be reduted, and more importantly. the leglslatlvc
intent contalned in 1the preamble may not be given
effect to. , o

It is common knowledge that there are not only
various forms of discrimination, there are also
varying degrees, as the chalrman s first question
impliediy %&gognlzes And civil rights legisla-
tion, for that very reason, cannot Pe confined in
its application to cases where-the discriminator
bears i1ill-will~to the class prjected. .The '

"Ontario Code is surely inviting/the courts to

Aapply the provisions fairly and/ liberally and
give the words their plain and natural meaning in
ordem to ferret out discrimination where it is-
found to'exist in fact, whether the discriminator
intended to discriminate or merely intended the
very act or practice which had a discriminating
effect, whether the effect 1s known or unknown to
him.

-
P B

A reading of [certain cases], fail to convince me
that when dxscrlmlnatlon occurs, even unwittingly
or absent lll~w1ll,_the victim has no regourse

and that he ‘or she must live with impaity oppor-

tunities in the field of work, play,.a¢commoda-
tion or in any of the other areas oflhuman acti-
v1tyru der review. .

. e ﬁ . . .
I am of the view that it was intended that in-
dlrect discrimination should be eradicated as

,much as ,the more direct form of it and the only

way. in which that object could be accomplished in
this case was to approach the matter of indirect
discrimination as the learned chairman found it
to exist, in the manner in which he did (170).

170. Supra noteTET\ﬂt pp. 801-803.

o
¥

-
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In very much the same manner, Mr. Justiwe.lLe Dain's
dissenting judgment in the Bhinder case seemed much more con-

S
cerned with the purpose of the antijdiscrimination legislation
than with a narrow focus on terminology. He commented on the

5

issues in this manner:

i
B
i

The issue, as I see it, is not so much whether a
discriminatory intention or motivation is re-
quired for the discriminatory practices defined
by sections 7 and 10 of the Canadian Human
Rights Act, as whether they include indirect as
well as direct discrimination. Quitge clearly $
the Act is concerned with discriminatory
effects, and in a case of differential treat-
ment, such as unequal pay, it is the objective
fact of discrimination rather than intention
R thdt matters. The distinction is between
differential treatment, which may or may: not be .
accompanied Ry a discriminatory motivation or
animus, but Qich will generally be intended,
.+ and what 1s on its face equal treatment but
- ) nevertheless has a discriminatory effect on a
particular person-by reason of a prohibited
ground or basis of discrimination.

- . Section 10, on the other hand, would appear tq@
E o be sufficiently comprehensive to includé the,
. i effect of indirect discrimination. Such an
. effect is covered in my opinion by the words
E © ' ‘that deprive or tends to deprive' and particu-
} larly by the words 'tends to deprive'. Essen-
tially the same words were in section 703(a)(2)
Y of the United States Civil Rights Act of 1964,
E which was the statutory basis for appllcatlon of
the. adverse effect concept of discrimination in
Griggs. It is true that the words 'or ywotherwise
E adversely effect' were also in that provisdion, '
and commentators have attached particular sygni-
f4fance to them as a basis for the dEClSlOn (see’
Blumrosen, op. c¢it., 74; Tarnopolsky, op:’
g cit., 89), but they do not in my opinion add’

- s
L

T

anything for purposes of this issue to what is
N , already conveyed by the words 'that deprives or
.tends to deprive'. I note also that the words
‘because of' were in section 703{a){(2), but they - \\
] did not prevent the Court from concluding. ithat °
g ~ the section permltted the appllcatlon of the

[}
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: effeéct concept. I am of the same view
concerning- the words 'on a prohibited ground' in
section 10 which, in relation to effect, should
be understood as meaning by reason of a prohi-
bited ground of discrimination (¥71).

adverse

. ' It should.be roted that both the ‘O'Malley and Bhinder

decisions are on appeal. It is possible that the Supreme Court

\

of Canada will reverse these decisions and decide that discri-

3.3

wination should be defined in sufficiently. broad "terms to include
the effects concept. A liberal interpretation of present
anti-discrimination statutes and due regard. for the, fact that

their purpose is to combat all forms of discrimination and not

merely some limited discriminatory practices are two factors
i
which would justify the recognition of an extended definition of

discrimination within the existing legislation across Canada.

This inte}pretation is all the more valid in view of the fact

that the intent requirement is nowhere expressly required by

statute (1727.

i
]
|
i
i
]
]
i
i
— |
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Conclusion

The purpaese of this chapter has been not so much to
‘ argue the interpretation of the definition of discriminaﬂion

) {
, within existing legislation 4n Canada as to demonstrate, first, j.

¢ . . . . .
the difficulties inherent in proving the intent to discriminate

and, second, that discrimination manifests itself in more ways

than has traﬁiﬁionally been thought. Thus, whereas prejudice is

.

-

-~ 172, See comments by Black, supra note 30.
N M\ -

l p
I ' 171. Supra notd 9, at pp. 1412-1413.
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an imporfant source of discrimination it is not the onl one

and, by now, it is clear that discrimination may exist eVen as a

- result of apparently neutral policies and‘practicés from wgich

prejudice or the intent to discriminate is altogethgr absent.

The causes of discrimination, of‘racism, of sexism, etc.
are particularly complex and éan brovide material for lengthy
studies, but Hill wisely points out that "when it--comes down to

¥

taking action, it is less important that we know why racism

exists than heow discrimination is practised” (133). The effec-

tive enforcement of anti-discrimination legislation depends on
the willingﬁess to recognize th; ways in which discrimination
manifests itself: or~the one hand, it may result from prejudice
ke

and it is important in these instances to realize that these
prejudices are ofﬁgn camouflaged to avoid legal and social sané*
tions; én'the other hand, it may result from apparently neutral
practiqes or policies irrespective of inLenE-

' These findings concerning the situation in Canada indi-
cate that the difficulties associated with proof of intent #o
discriminate are not'dissimilar from those experienced in the

Unéggd States and in the United Kingdom; on the contrary, the

patterns appear to be the same. For this reason the developments

“which dccurred in these countries regarding the legal definition

»

of discrimination and the decisions to adopt the effects concept

are relevant examples for Canada to follow.

A
- . ~

*

}
}
173. H%ll, supra, note®115, at p.. 131'
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The findihgs of this chapter also feveal two important
facts: in éases in?olving discrimination based on pr ﬁudice,.the
burden of proving.inﬁent presents the complainant with "the
extremely difficultltask of proving another's mental process and
this has already been identified as an "almost imposs#ble" task;
in cases involving institutional or systemic discrimination based
on apparently neutral practices, the burden of proving an element
which may be altogether absent, in effect, presents the complain-
ant with an "absolutely, impossible" 'task. 'ansequéntly, the
answer to the first of the two questions aé%ed at the beginning
of this study is that the removal of the intent requirement is .
indeed necessary to meet the purpose of anti-discrimination
legislation since, presumably, the purpose is to combat the

wresults ahd.not only the direct expression of discrimination.

The existence of institutional discrimination .in Canada warrants

such a conclusion.

o



CHAPTER 2: THE ELEMENTS OF .PROOF
—

From the preéeding chapter it is apparent that. there

“exist two basic concepts ?f disc:imination-(l74), the. intent and
p R

the effects concepts. The principal element which distinguishés.

the two is that one implies the presence of intent while thé
other doeslnot. .

This distinctive elémght is of such fundamental import-—
ance that it determines hot only the elements of proof, bu£ also

the means of proof, the rg}evant defences and the burdens of

-
~.

proof, each of which will be the topics of analysis in subsequent'

chapters. -Brom this point onward it will, therefore, be necessa-

!

ry to treat each concept separately.

AL Intent

The essential element of-~intentional discrimination is

the alleged violator's state of mind, in other words his

174. Some authors have identifed "differential treatment" as a
third concept of discrimination: Tarnopolsky, 'supra, note
24, at pp. 108 £f., and Blumrosen, supra, note 4, at pp.
67-69. This approach has a great deal of merit from a
practical point of view considering the fact.that tribunals
and courts have regarded proof of differemtial treatmént,
by itself, as direct and conclusive evidence of discrimina-
tion: e.g. Desilu et Chéry v. Café Tropicana Inc. (1980},

1 C.H.R.R. D/89 (Que. Prov. Ct.) and Doherty and Meehan v.
l.odger's International Ltd. (1982), 3 C.H.R.R. D/628
(N.B.}. .

However, strictly speaking, the differential treatment
concept, in effect, falls under the broader intent concept;
as Blumrosen himself admitted, at p. 69, "it might be
viewed simply as a method of proving the evil motive re-
quired under the earlier [intent] concept." Differential
treatment is discussed further as a means of proving
intent, infra, at pp. 119 ff.
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. "intention to discriminate" (175). The term intention’ gives rise

to mére qifficulties_than may appear at'éirst glance,“most proba-~
bly begaﬁSe of the ambiguity of the word itself. Does ihtentiog.
in general, signify a desire to cause harm? .fs it merely the
intent to carry out a.given aét that counts? Or, does intent
imply conscious knowledge of the coﬁsequences of the act? In
determining the meaning of “intention to discriminate" the fol-
lowing questions similarly arise: is proof of prejudice or malice
required, that is, must there be proof of a desire to cause harm?
Is'it sufficient merely to have intended the act complained of
(e.g. the dismissal, refusal to hire, etc.)é Or, is/l1t necessary
for the_respondeﬁ; to have had conscious knowledge of the conse-
quences of the écp,_that is oﬁ,the discriminatory treatment
resulting from the act?

The law of torts distinguishes betweén motive, intent
respecting the act itself and intent respecting the.cbnsequences

of an act (176). Wherever the term "intent" is used -in tort law

.

175. Brithell v. Brent Personnel Place Services, {(Ont., 1968),
\at/ pp: 3-4: ... discrimination whether it be with respect
to employment or accommodation, cdnnot be ascertained from
the mere act of denial; there must also be the fact of
intention or motive."

It may be worthwhile to note that the Britnell case,
which is often alluded to as a, basis for requiring proof of
intent in discrimination cases,. was decided before the
American courts developed the effects concept.

t

176. Examples of eac¢h of these three concepts are provided by
Cecil A. Wright and Allen M. Linden, Canadian Tort Law, 7th
ed., Butterworths, Toronto, 1980, at pp. 2-1 ff.

Regarding motive or desire to cause harm, the case of
Garratt v. Dailey (1955), 46 Wash. 24 197 is descrihed anrl
quoted from at p. 2-F¥: - '

{contd.)
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the meaning is limited to the third option, that is to knowledge

of the consequences of the actr(l77).

In Quebec the principle is the same in that motive is

not considered an essential element in proving delictual liabili-

ty -(178).

177.

L78.

-~

It was alleged that the defendant, aged 5 years, 9
months, pull&d a lawn chair out from: under the plaintiff
as she was about to sit down on it. The trial  judge
dismissed the case, and the plaintiff appealed.

Hill J.: A battery would be established if it was
proved that, when Brian moved the chair, he knew with
substantial certaipty that the plaintiff would attempt
to sit down where the chair had been .... The mere
absence of any intent to injure the plaintiff er to play
a prank on he r /to embarrass her, or to commit an
assault and battery on her would not absolve him from
liability if in fact he had such knowledge. [Case
remanded for clarification].

As for the other two concepts they are described at p. 2-2

as follows:
'Intent’, as it is used throughout the Restatement of
Torts, has reference to the consequences of an act
rather than the act its€lf. When an actor fires a gun
in the midst of the Mojave Desert, he intends to pull
the trigger; but when the bullet hits a person who is
present in the desert without the actor's knowledge, he
does not intend that result. '*Intent'is limited,.
wherever it is used, to the consequences of the act.

Wright and Linden, ibid., at p. 2- 4: "Motive [the reason
why an actor acts] 1s seldOm lmportant in tort law." And,
1n in Restatement of Torts, Second (8A) at p. 2-~2: "The word

‘intent’ 1is used throughout the Restatement of this subject
to denote tMat the actor desires to cause consequences ot
his act, or that he believes that the consequences are
substantially certain to result from it."

Jean-Louis Baudouin, La responsabilité civile délictuelle,

Les Presses de 1'Université de Montréal, Montréal, 1973, at

p. 4:
Sur le plan de la responsabilité civile [...], puisqu'il
ne s'agit ni de blémer ni de punir, mais de compenser,
peu 1mporte théoriquement que l'on caractérise le fait
qui a causé de dommage comme un délit (acte volontaire)
ou un quasi-délit {acte involontaire). L' 1ntentlon de
nuire, la volonté de causer un dommage n'est pas néces-
saire a la'mise en oceuvre de la responsabilité civile.
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The distihctions'between motive'anﬁ/iitent {179) -and,
- r 7 .'- -
further, between intent in respect to the act itself and intent
t
regarding the consequences of an act, are useful in identifying

the légél meaning of "intentional discrimination". In Ffact, the
m;;ning at£ributgd to "intentional discrimination" has evolved -
though no£ without some stfuggle - to a level at which it can be
said to reflect the meaning of "intent" in torX law: in discri-
minatioﬁ law the evil-motive criterion has/been discarded as too
narrow and sometimes irrelevant; the intent to act option has
also been rejected as too broad; it is the "knowledge of the
consequences of the act" criterion which has been retained as the
basis for showing an "intent to discriminate" \,

J Each of these possible interpretations of the meaning of .
intent to discriminate will be examined; the second option, bheing

the least likely in discrimination cases, will be discussed

- first.

>

-

179. Dictionary definitions of the terms. "motive" :and "inten-
tion" may also be useful in making the necessary distinc-
tion. The Short Oxford Engllsh chtlonary, 3rd ed.,
Clarendon Press, Oxford, 1970, defines "motive" as:

...2. that which moves or induces a person to act in a
certain way; a desire, fear, reason, etc., which in-
fluences a person's volition;-also often applied to a
result or object which is desired. ... (emphasis is
mine). .
"Intention" is defined as follow5' .
General senses: 1. The action of stralnlng or directing
the mind or attention to something - 1749. 2. The
action or faculty of understanding; way of understanding

(something); notion. ... 4. The action of intending;
volition; purpose. 5. That which is intended, a purpose,
a design .... N ! .
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1.. Intent respecting the act itself

-

Consider the following hypothetical examples: after only )

six months of service a black employeg is dismissed from his job
as a result of a personality cénflict with his boss and, by all
accounté, the dgcision is unfair; in”another instance, a woman
who has shown a great deal of promise in her work is passed up
for a promotion, and the'evidencé indicates that the.decision was
motivated by malice, the result of a qegative recommendation by a
jealous and vengeful supervisor. Is the evidence provided in
these two examples sufficient to show intent to discriminate?
Unﬁer the presént criterion, that is intent respectiﬁg the act
itself, the complainant would merely be required to show that the
respondent was_conséious of the act of dismissal or of the
refusal to promote aﬁd any additional evidence regarding the
unfairness or the malicious nature of the act would simply re-
inforce‘i£s illegality. @

Because of the difficulties of proving the respondent's
discriminatory staxfe of mind, complainants have on Qccasion
argued that the fact that they are members of a protectgd group,
combined with proof of unfair behaviolfr towards them, should lead

to a conclusion of discriminatory treatyuent {(180). But more

often than not human rights boards have. rejected this

>

180. Such facts may, in fact, provide the basis for a prima
facie case of intentional discrimination. See, infra,
. —————

chapter 5. .
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argument (181) probably acting on the premise~sé€'out in the

Britnell case that discrimination "cannot be aséertained.ffom the

mere act of denial"iand "there must also be the fact of intentian

or motive" {182)}. Thus, boards have held that conduct which is

. L]
based on mistaken judgement, error, unfairness or even malice is

not prohibited by anti-discrimination legislation, nor does it

alone provide sufficient proof of the intent to discriminate.

‘"In one instance,; the complainant alleged that she had .

been discriminated against because of her name and her husbang's

highly publicised dispute with the provincial government (183).

The Board concluded that there were:two major reasons for the

rejection of the compladnant's application as a Primary-school

teacher. The first was the fact that the respondent had a

personal bias against the person who most strongly recommended

and supported the complainant's application, and the second was

i

the fact that respondent had formed a judgment concerning the

181.

182.

183.

In addition to the cases discussed below, see alsc cases
cited in Tarnopolsky, supra note 24, at p. 395: Amad et al.
v. City of Toronto, (Ont., 1971), and Seaward et al. V.
Iron Ore Company of Canada, (Nfld., 197&7. -

A similar position appears to have been adopted;in the
United States. According to Belton, supra note 4, at p.
1225, "lenient proof requirements may result in a finding
of discrimination when the defendant's conduct is legi-
timate, arbitrary or simply unreasconable.” And further, in
note 85, he qudtes the case of Powell v. Syracuse Univer-
sity, 580 F.2d 1150 at pp. 1156=57: "[t]he law does not
require, in the first instance, that employment be
rational, wise, or well-considerd - only that it be non-~
discriminatory." : : .

-
Supra no§;'l75.

Bremer v. Board of School Trustees, School District No. 62
(Sooke) et al., supra note 120. .
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comﬁlainanﬁ's'personality as being too forceful for the job and
potentially disruptive. The Board held that neither of these

! X . w ’ :
factors were prohibited by the British Columbia Human Rights Code.

~ Furthermore, the Board refused to sider proof of unféirness in
the respondent's conduct as suffigggit evidence that the Code}s
anti-discrimination provisions had been breached (184}.
In another instance (185), ﬁape compldinant who was black,. .
alleged that he and his wife had been dismissed from thelr jobs as
superintendents of a buillding belonging to the respondent because

of colour, in violation of the Ontario Human Rights Code. The’

evidence presented at the hearing led the board chairman to
conclude that the most plausible efpranations for the respondentd%
acEB’weré, first, the hosti%e personal reiat%onship that existed
between 'one of the respondent's representatives and ﬁhe complain-
ant's wife and, second, the fact of a "quick, crude and harsh .:2

business decision” (186). According to Chairman Ratushny, this

type?of evidence left proof of discrimination in the redlm of

‘conjecture and, as such, it was insufficient to prove discrimina-

N NER A N AN S B MW e e e . o

tion.
w

In reaching his conclusions, the Chairman showed

was not_insensitive to the difficulties of proving intent and}@%
the role 'played by inferences in this respect:' '
[l : ' '
) o —_‘_—'-"---.-‘_Hi-u——i_ ' ‘ !
184. 1Ibid., at pp. 42-45. 1In doing so the Board 1nd1cated “that
it w was rejecting the.authority of a prev1ous Board decision
' in Lopetercne et al. andﬁﬂarrlson et al. (B‘C., 1976, .

Y

* s, Cooper v. Belmont Property Management, (Ont., 1973).

R S SR mE
]

186. Ib&d at p. 13.




No direct evidence of discrimination emerged
during the course of the inguiry. That is not
unusual since very often those who practice
discrimination ‘do not do so openly. Often it
can only be proven by a pattern and coinci-
dence of events coupled with the hollowness of
.explanatlons offered. It is, therefore,
necessary to examine the evidence carefully to
determine whether there is a pattern pointing .

'to. discrimination or whether another explana-
tlon of the facts is more plau51ble.'

-
..

[In the clrcumstances and in view of the plau-’
sible explanation for the respondent's acts],
[t]o conclude that the teérmination of the
emﬁioyment of. the Coopers was based on discri- -

j'//ﬂ\QM mination would:be to abandon the process of

drawing inferences from the facts in order to
supp@%t a suspicion by speculation (187).

The conclusions arrived at in each of these @ases (188}
2 _ . e
make it important to insert a word of caution at this point and to
stress the. distinction between cases, such as the above, in.which

the evidence establishes the presence of a non-discriminatory
I

reason for the act complained of and those cases in which the
-f ¢ : :
explanations provided during the hearing are neilther credible nog
' - ‘ . o . !..-w ¢
plausible or, worse yet, simply. not forthcoming., In these

instances, there might be ample ground for- an igference of

" discriminatory intent, as certain decislons have shown (189).

187. 1Ibid. Qa

v . ‘ 7

188. See also Kennedy v. Mohawk Collegeb (Ont., 1973), at pp. 29-

33. In this case, the respondents’' conduct was found'to
have been irresponsible and reprehensible. The complainant,
a black woman, was dismissed because of her boss' "inability
to understand and cope with [complainantl} by whom he felt
challenged" but, according to the board, this was only fur-
ther support for the conclusion that she was not dismissed
because of race or colour but. fior other reasons.

189. See discussion concerning the "absence of explanations” ?“d
"pretextg“, infra, Chapter 3, pp. 135-139.

a
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I o A ~ Nevertheless it is evident from phe,precéding discussion

-

i that proof - that the‘act of denial was intended or that.ﬁhé act of

denial was unjust, is not of itself sufficient to show intent to

e '2.- - . . (] } * [}
digcriminate. Must one therefore prove prejudice or evil-motive,

or, ‘does intent to discriminate have yet another meaning?

EY

-

2. Malice, evil-motive, and prejudice .

It is perhaps not surprising that discrimination should
often be associated with prejudice, this being one of the most

. blatant sources of discrimination but, in fact, the two terms are

:
|
i

not éynonymous {190).
Unfortunately, as a result of thelconfusiqn between pre-
judice and discrimination, some.courts and tribunals have dis-
missed complaints bécause proof of ill-will, malice or prejudice
was. absent and, in other words,:they‘have accepted defences bhased
on good faith. For instance, in cases of sex discrimination r—\\

a

defences based con "chivalry" and "gentlemanly behaviour” have from

- = o = ] =

time to time been accepted as valid, as the discussion below will™ ~
: soon show.

. .
Thus, one board of ingquiry held that a Calgary hotel did

“

not viclate the law by imposing a cover charge on men but not on

190. According to Hill, supra note 115, at p. 2:
Prejudice is a state of mind, a set of negative attitudes
held by one person or group about another, tending to
cast the other in an inferior light, despite the absence
of legitimate evidence. Racial discrimination is gener- -
ally an overt or covert act, such as (denying an_indivi-
dual employment, housing, accommodation or other services
in the public or private sector.

R = RIERTS ]



= BN O O O B B B B A ea e mninnt

_84:_

women because "[t]he;é fwas] no evidence or suggestion that there
was any ulterior motive or any intention of the hotel or its

employees to offend the males by charging them an admission price

~

or in féct to discourage them from entering the premises" (191).A'
In another instance (192); the complaiﬁant alleged that

the respondent, a municipality, had refused to consider her
!

application for a job as dispatcher in the ﬁolice department
because she was a woman. The chief of police explained that the

job involved night shifts, and contact with "undesirable" elements

of society and was, therefore, not safe nor appropriate for a

woman. The court refused to award exemplary or general damages

(193) and appeared to find that the defendant's explanations,

which showed good faith, mitigated the illegal nature of the act
complained of. Mr. Justice Savoie stated that:

[I]1 devient [...] difficile de leur imputer
mauvaise fol, ou méme l'intention détournée de
contrevenir a ses dispositions et le geste
qu'elles ont posé parait davantage empreint

191. Payne v. Sheraton Summit Hotels, (Alta., 1975), at p. 2 and
also at pp. 3-4: ‘
The mischief which the legislature is seeking to remedy
... 1s the affront to human dignity, the insult to or the
wounding of the spirit of the individual by the use of
derogatory or offensive exclusions or restrictions or
other morally discreditable acts based on race or
religion or other factors mentioned in the Act. .
Similary, see Schmidt v. Calgary Board of Education, (Alta.,
(1975), rev'd. (1975), 57 D.L.R. (3d) 746 (Alta. S.C.-T.D.),
also rev'd (1976), 72 D.L.R., {3d) 330 .(s.C. App. Div.), as
described and cited by Black, supra, note 4, at p. 3.

192. La Commission des droits de la personne du Québec v. La Cité
: de Magog (198B3), 4 C.H.R.R., D/T36Y9 (Gue. 3. Ct.}.

193. 1t should be noted that while the court action was pending *
the complainant obtained the job and was compensated for the

loss in wages following an arbitration award.
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d'un souci de bienveillance et de protection
‘envers la jeune femme que d'atteinte illicite a .
ses_droits‘(l94). . . -

This case is strongly reminiscent of a decision of the

British Court of Appeal in Peake v. Automotive Products Ltd. (195),

v

in which a male employee complained of a company policy which

)

allowed women to leave work at 4:25 p.m. while the men were

required to work five minutes longer until 4:30 p.m. The Court

t -

dismissed the complaint and held that this policy was not in vio-

lation of the law. Lord Denning commehted upon the matter ‘in

[

these memorable words:

Although the 1975 Act applies equally to .men

as to women, I must say that it would be very
wrong to my mind if this Act were thought to
obliterate the differences between men and
women or to do away with the chivalry and
courtesy which we expect mankind to give woman-.
kind. The natural differences of sex must be
regarded even in the interpretaticn of an Act
of Parliament ... (196).

194. 1Ibid., at p. 1372. A Quebec court in La Commission des
Droits de la Personne du Québec v. Le Collége d'Enseignement
Général et Professionnel St-Jean-sur—Richelleu {1980}, 1
C.H.R.R. D/85 (Que. S. Ct.), also held that complainant had
the burden of proving an evil motive:

« De plus, comme la C.D.P.Q. préte au Collége une intention
discriminatoire, suggérant une mauvaise fol de sa part,
elle doit la prouver. ‘ .

Moreover, Mr. Justice Jules Beauregard added at p. B6 that

good faith is presumed under the Civil Code of Quebec (2202

C.C.) and that he who alleges bad, Faith carries the added

burden of proving it. (The Superior Court's decision was

recently upheld on appeal (February 29, 1984); however, the

Quebec Court of Appeal did not clarify its view on the role

of evil motive in discrimination cases.)-

195. f[1978] 1 All E.R. 106.

196. Ibid., at p. 108.
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Despite these cases, the assumption that proof of'dis—_

crimination must be based upon an evil motive and, more particu-

larly, upOn-prejuaice is, ras was mentioned above, a faulty one

(197). The distinction in a legal context has been described as

ek
o

follows:

[I]t becomes necessary to distinguish discn%g-
ination from prejudice. Although there can ‘be
no douht that discrimination and prejudice are
socionlogically interrelated, as matters of
legal proof they are conceptually separable.
Individual prejudice is a mental attitude, the
probable but not the necessary consequence of
which is social action. Discrimination, on the
other hand, is in itself a social act, moti-
vated in some cases.by the actor's prejudices,
but in other cases by different considerations.
This ,is to say that proof of prejudice Algne is
neither sufficient nor necessary-in order‘to
prove discrimination (198).

Further in this same article examples are given to illus-

trate the legal distinction between prejudice and discrimination,

Sy

and to support the statement that "prejudice alone is neither

sufficient nor necessary in order.to prove discrimination”:

197.

198.

[Aln employer may be violently anti-Semitic and
nevertheless keep his business affairs free

from his personal prejudices. In setting up’
his hiring policies he will conscientiously make
certain that only objective criteria are used.

The above cases do, however, raise a valid guestion as to

what 1s to be done 1n instances where the complaint is
perhaps frivolous or- the harm de minimis? Although it is
not within the scope of this study to analyze this matter in
depth, it seems that, in law, such considerations should not
prevent a court or tribunal from concluding discrimination.
These factors could more appropriately be dealt with in
assessing damages or even costs.

Note, "An American Legal Dilemma - Proof of Discrimination,”
supra note 4, at p. 109. -
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Proof of the employer's anti-Semitism by a

‘rejected Jew15h\job appllcant is material to
the issue of dlscrlmlnatlon only if the causal

relation between the prejudice and the refusal
to hire the appllcant can be demonstrated. On
the other hand, an. employer who fires all
Negroes because of a threatened strike has.
diseriminated although he may be free of any
personal prejudice. The New York Anti-
sP¥scrimination COmmlSSlon, hereinafter referred
:as SCAD, has held’that an employee's refusal
obey the Anti-Discrimination Law by threat-
ening to strike or quit if Negroes are employed ° ~ _/
can be brought before the commission by the
employer as a violation of the Anti-Discrimina-
“tion Law (199}.

Canadian courts and human :ighﬁs tribunals have, in the
majority of instances, dissociated pfoo£ of discrimination from
proof of evil motive and prejudice and,\thergﬁore, the decisions
which have beeﬁ described as requiringlﬁroof of malice do not
represent the preﬁailing view in this countfy. Thus, on the one
hand, proof of prejudice alone has in some instances been deemed
insufficient as proof of discrimination, whiye on the other, proof
of well—intentio%?d and even laudable moti;esrhave not constitutéd
a bar to findings of discrimination. |

Proof of prejudice may be deemed insufficient proof that
a discriminatory act has been committed (200) when the causal

relationship (201) between gﬁe two is absent or inadequately

proved.

199. 1Ibid.

200. E.g. Bill v. Young, {B.C., 1979); Simms v. Ford of Canada
Ltd., {Ont., 1970). See also the British case of §§i9% V.
Gillette Industries Inc., {19807 I.R.L.R. 427.

201. Causation is a central notion in the area of tort law. See
Wright and Linden, supra, note 176, chapter B, and for
Quebec, Baudouin, supra note 178, chapter IV.
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Causatlon has been described by Hart and Honoré in the

. \ .
~ following manner: "the cause though not a llteral 1nterventlon, is

\ &
a difference to the normal course which accoynts for ‘the differ-

ence in the outcome" (202). In Quebec, Baudouin has commented
upon the causation principle in the following manner: "[cJe n'est

... pas toute condition sine gqua non qui peut et doit étre

retenue, mais seulement celles gui, par leur existence, ont rendu
objectivement possible la réalisatioﬁ du préjudice“j(203).

Thué one may conclude that if the expression of prejudice
is completely unrelated - in the sense of cause and effectz— to
the act complained of (e.g. dismissal, refusal to hire, eﬁc.), it
does not directly establish the existence of a discriminatofy
act (204). |

On the other hand, a British tribunal found that the
caugal.link wés sufficient to allow it to conclude that there had
been discrimination where the complainant, a white waitress, had

been dismissed from her job because she refused to ‘obey her

employer's directive to not serve black customers (205},
Just as prejudice may exist independently. of discrimina-
tion so, too, discrimination may exist in the absence of preju-

dice, even in intent cases. Many cases have held that proof

202. H.L.A. Hart and A.M. Honoré, Causation in the Law, Clarendon
Press, Oxford, 1959, at p. :

203. Supra note 178, at p. 149.

204. This does not preclude the use of such evidence as part of
circumstantial evidence from which the intent to discrim-
inate may be inferred. See discussion concerning means of
proof, infra, Chapter 3. '

.

205. Zarczynska v. Levy, [1978] I.R.L.R. 532, | “
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of motive is unnecessary or irrelevant to a finding of discrim-
o . . _ N
ination (206), while others have béen more specific still by -

, :
' finding discrimination despite proof of well-intentioned or

\

neutral motives such as the desire to avoid economic loss (207)..

the wish to -avoid discontent by céremployees (208)r the design to
fulfill allegedly neutral marketing aims (209), the presence of

genuine solicitude towards a group‘—'misplaced or paternalistic

s 4

though it may be - (210) and even the demonstration of a purely

206. Hayes v. Central Hydraulic Manufacturing Co., (Alta., 1973)
Bt pp. 5-6, as quoted in Hunter, supra note 28, .at p. 33:

In my view; the motivating factor leading to the discri-
mination is irrelevant. The object of provincial human
rights legislation is to protect members of minority
groups from conduct which detracts from the dignity and
worth of the-individual. It is the victim who is of the
utmost concern and not the wrongdoer's state of mind.

... the law prohibits discrimination because of race,
religion, colour, ancestry or place of ofigin, without
more and is unconcerned with what motivates the dis-
crimination except to the extent that motivation may be
revelant in mitigation of any penalty that might be
imposed. :

See also Commission des droits de la personne du Québec v.
L'homme, [19817] D.L.R. 124; (1982), 3 C.H.R.R. D/B49% and
Commisssion -des droits de la personne du Québec v. Collége
de Sherbrooke, [1981] C.8. 1083.

Al

207. Jones .v. Huber and Huber, {Ont., 1976) at pp. 4-5; see also
Huriter, ibid., at pp. .32-33.

208. Hendry v. Ontario Liguor Control Board (1980), 1 C.H.R.R.
D/T&0.

209. Shandrowski v. Alberta Motor Association Insurance Ltd.
(Alta., 1078) as discussed and guoted in Black, supra, note
4, at p. 3.

210. Robertson v. Metropolitan Investigation Security' (Canada)
Ltd., (Ont., 1979}, at p. 38; Hall and Gray v. Interna-
Tional Firefighters Association, Local 1137 and Borough of
Etobicoke Fire Dept., (Ont., 1977}); Ontario Human Rights
Commission v. The Borough of Etobicoke, supra note 23:
Hadley v. Mississauga, (Ont., 1976); Shack v. London Drive-
Ur-Self, (Ont., 1974). .
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laudable motive’ With "high public purpose in mind" (211):

v ‘Accordingly, motive is neither necessary nor ,is it rele-

vant to proving intentional discrimination (212}.. ~ Having elimi-
] .

nated this option as well as the first one, that is, intent
* '

respectihg the act itself, there remains the third option which

is intent regarding the consequence of the Jct, with which I now

intend to deal.

3. Intent regarding the consequences of the act

Since motive for the act is irrelevant and knowledge of
the act itself is insufficient, then the appropriate basis for
determining intention to discriminate must lie somewhere between
the two. “The cas;slexamined under the preceding heading impli¥
citly point to the "knowledge of the consequences of the act"
criterion.?

According to this criterion, intentional discrimination
éenotes either that the respbndent desires to cause a disadvan-

tage to a protected group, or that.he believes that such conse- //

quences are'likely to result from his act {213). THis meaning

211.. B.C. Human Rights Commission v. College of Physicians and
Surgeons, (B.C., 197¢), at p. 8.

212. Note: In England, the view expounded in the Peake case,
supra note 195, has been set aside and proof of motive is
no longer considered a necessary element in direct
disérimination cases: Ministry of Defence v. Jeremiah,
(1979] 3 All E.R. 883, and Grieg v. Community Industry et
al., [1979] I.C.R. 356. For a commentary on this 1ssue,
see H. Carty, "The Question of Motive in Discrimination",
(1980), 130 New Law Journal 563.

213. See the connotation of "intent" in tort law, supra
note 177.
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therefore sufficiently broad to include both discrimination béséd

. on malice or prejudice and discriminatory acts which are moti-

vated by neutral and even positive cansiderations, but where the

respondent knowingly causes a disadvantage to a protected class-

w FOT example, in Ontario Human Rights Commission v. The

Borough of Etobicoke, the Supreme Court of Canada held that the

provisions of a collective agreement concerning compulsory
retirement for firemen at the age of sixty, consciously diéérim—
inatéd against certain employees oﬁ_the basis of age even though
"there was no evidence to indicate that the motives of the
employer were other than honest and in géod Eaith" (214).

In Robertson v. Metropolitain Investigation Security-

{(Canada) Ltd (215}, the board of inquiry found that the conscious

exclusion of women from certain jobs as security guards was in

violation of the Ontario Human Rights Code, even though the

respondent's motivation was well-meaning and genuine in wanting
to protect women from high-risk situations (216): -
In yet another case (217), a board of inquiry held that

the respondent discriminated against immigrant doctors by

requiring them and not others to practice in “under~doctored"

214. Supra note 23, at p. 209. In the same vein, see Hadley v.
Mississauga, supra note 210.

215. Supra note 210.

216. Ibid., at pp 29-30. \

217. B.C. Human Rights Commisssion v. The College of Physicians
' and Surgeons, supra note 211.
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aréés of the province, even though it found th;t the priﬁcipal
motivation of the respondent, which Qas to‘improve the level of
medical care in these areas, was a whblly laudablé one (218).
Converseiy, if.it ié shOWn.that there has been réfusal
to lease an apartment (the act) but it is also showﬁ that the
land}ord did not know that the prospective tenant was black (i-e;
the knowledge that he was causing a disadvantage to a protected

]

class), then it cannot be said that -the landlord consciously

caused a disadvantage to a protected group (219).

In conclusion, undeg the‘intent to discriminate concept,
it is not only the malicious act that is prohihited; ia Blaék's
words, "any act that consciously causes a disadvantage to a
protected group is prohibited ..." (220).

The fact that intentional discriminatiop requires proof
that tﬁg respoﬁdeht knew or should have known'tﬁé‘consequences of
his act, in other words that he consciously caused a disadvantage
to a protected group, might explain the reasbn_why the effects
test cannot reasonably be brought within the meaning of intent-

. . o . . . .
ional discrimination, unless the discriminatory consequences of a

-
218. Ibid., at p-8.

219. This defence was argued by the respondent in Harris v.
Bouzide, {(Ont. 1971) although without success since the
Board found that the respondent did in fact know that the
complainant was black.

220. Supra note 4, at p. 3.



neutral policy are foreseeable (221). In order to prove this

form of discrimination, particularly where the discriminatory — - -
effects are not foreseeable, it is necessary, in my view, to

dispense with the intent element altogether.
: - : -
<

S
/
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B. Discriminatory Effect _. ;

D

1. The Griggs definition of discriminatory effect

The Act proscribes not only overt discrimination
but also practices that are fair in form, but
discriminatory in operation. The touchstorie is

~ business necessity. If an employment practice

which operates to exclude negroes cannot be
shown to be related to job performance, the
practice is prohibited (222).
It is fitting to begin this section on discriminatory

effect with the original definition which was formulated by the

U.S Supreme Court in Griggs v. Duke Power Co.. With these words .

the Court inéugurated a new era in-discrimination law which was
to have a rippling effect beyond the boundaries of American law,
extending into the British and Canadian legal systems.

Although the latter countries eventually adapted - or

221. The foreseeability criterion is raised incidentally by
Black, supra, note 4, at p. 4:
'Another open question is whether it is necessary that the
discriminatory effects have been reasonably foreseeable.
It seems clear that the existing cases have moved at

least as far as abandoning .intent in favour of a require-
ment of negligence, or something close to it. It is not
clear whether businesses will be held strictly liable for
practices that have discriminatory effects that were
unforeseeable at the time. Perhaps this question is of
little more than academic intérest since in most cases
the discriminatory effect is fairly obvious, and a
failure to take account of it would clearly be
negligent.

222. Griggs v. Duke Power Co., supra note 14, at p. 431.
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began - adapting - their definitions to meet their own particular
negds_Qﬁq characteristics, the essential elemgnts,found in the
Griggs definitib;itéégj.héGé consisteiitly reappeared.  .These
eiements succintly stated are the following: 1) discriminatory
effect may exist irrpespective of intent; ii) a practice or.policy
which may be neutral or fair in form is shown to ﬁave a dispro-
portionate impact on a protected class; and ili) the practice or
poliey is proﬁibited unless justified by business necessity.
It should be noted in passing that while the second

clement forms part of a plaintiff's prima facie case, the burden

for showing the last element falls upon the defendant (224)}.

2. Discriminatory effect in Cangﬁa
In Canada, definitions of discriminatory effect have
éppeared in certain statutes dnd also in some board decisions..
Unfortunétely, the basic elements required to prove discrimina-

tory effect in Canada are not as clear as one would wish them to

223. The definition provided by Robert Belton, supra note 4, at
p. 1209 note 14, .contains each of these elements and is
worth repeating here:,
The disparate impact theory of discrimination provides
that facially utral practices which have an adverse
impact on the ortunities of members of a protected
class are illegal irrespective of any specific intent to
create that impact, unless the practice is mandated by
business necessity or has a manifest relationship to
some legitimate interest of the defendant. :

For a definition of discriminatory effect see also:

Blumrosen, supra note 4, at p. a7.

224. "More than that, Congress has placed on the employer the
burden of showing that any given requirement must have a
manifest relationship to the employment in question”:
Griggs v. Duke Power Co., supra note 14, at p. 432.




be, even in those provinces in which the concept has been

expressly recognized. This is probably due’ to the fact that .the

- concept is still quite recent in this country and that only a

small number of cases have dealt with it so far. A short review
of the statutes and cases which refer to the definition and to
the elements of discriminatory effect will illustrate some of the

ambiguities which would require clarification.

The Ontario Human Rights Code, which was recently

amended (225), specifically prohibits practices which have a
discriminatory effect. Section 10 of the Code reads as

follows:

"A right of a person under Part 1 is infringed
where a requirement, gualification or’ consi-
deration is imposed that is not discrimina-
tion on a prohibited ground but that would
result in the exclusion, qualification or
preference of a group of persons who are
identified by a prohibited group of discrim-
ination and of whom the person is a member,
except where, '

(a) the requirement, qualification or consi-
deration is a reasonable and -bona fide
one in the circumstances; or

(b) it is declared in this Act that to dis-
criminate because of such ground is not
an infringement of a right.

"

This definiton contains the three essential elements of
Griggs albeit in slightly modified form: i) it dispenses with the
intent requirement; ii) it refers to a requirement which must
result in the exclusion, qualification or preference of a protec-

ted class: and 1iii)} it declares that such an exclusion, etc., is

\

225.% S.0. 1981, .c. 53. ,

G
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deemed illegal unless it is, "in the circumstances,.a reasonable

[

F ' e
Although the interpretation of this definition has not

yet been tested, it is interesting to note two particular aspects

of it. First, the definitidn does not refer to a discriminatory

»

. or disproportionate impact but rather to "the exclusion, quaiifi—

cation or preference of a group ...". The use of such absolute
terminology is surprising, forgrarely do discriminatory effect
cases imply the exclusion of all members of the protected class

(226). The mere fact that there.is a disproportionate impact has

generally bheen considered discriminatory and illegal (227).

flopefully this section will be\ interpreted aécording to the

-

5pfrit of the law and not in arnf absolute sense which, 1t should
he noted, would be an unprecé&dented definition of discriﬁinatory
cffect.

~ Secondly, in a rather novel manner the legislation has

substituted "Reasonable and bona fide in the circumstances" for

1

S

226. Consider for example the case of Colfer v. The QOttawa Board
of Commissioners of Police et al., supra note 5, 1n which a
height requirement (5'10") in the recruitment of police
officers was held to be discriminatory agailnst women
because it excluded 95% - not 100% - of the Canadian
female population.

227. The degree of disproportion required to make a practice
illegal has rarely been defined. The United States appears
to have approached the issue on a case by case basis:
Schlei and Grossman, supra note 16, at pp. 1166 ff. This
seems to be the situation in Great Britain as well where
the law requires that the "proportion [of members of a
protected class] who can comply [bel considerably smaller
than the proportion of [majority members] who can comply
....": the Sex Discrimination Act of 1975, s. 1(1)(b)(1)
and the Race Relations Act of 1976, s. 1{1)(b){i) (em-
phasis is mine).
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the business ngcessity term (22@). It iéfdifficuLt to foretell

how the defence will be interpreted by .the coutts‘and by boards of

“inquiry. Nonetheless it is worth noping that the terms "reason-

able" and "in the circumstances” appear rather ambiguous and this

might invite subjective and uhpredictable-decisions.' Unless the

courts and tribunals agree to establish objective standards as a

basis for evaluating these elements, the terms may prove to be'a

great failing in the law.

As for the use of "bona fide", it appears even more un-

fortunate. Experience with the "bona fide occupational qualifica-

tion" (B.F.O.Q.) defence has shown that the term spawns confusion

because, all too often,. it injects a subjective consideration and

"a focus on motive when these are not at all relevant to the debate

'(229). Hopefully, the emphasis on the objective approach,.in-
herent to the effects concept, will help steer the boards and
judges awéy from this pitfall.

;in contrast to the Ontarioc Code, the Quebec Chartg£ (230)'
refers to the notion of "effect" in the definiﬁion of discrimina-
tion (231), but doeé not articulate the various elements of which

it is composed.

228. Compare this with the expression “justifiable"” found in
British legislation. The meaning of .this term is discussed,
infra, in Chapter 4 on defences.

229. See discussion regarding the B.F.0.Q. defence, infra,
Chapter 4. -

230. R.S.Q. 1977, c. C- 12.

231. See, supra note 111.



To date one of thef%ew interpretations (231la) regafding

the effects concept under the Charter can be found in the Quebec

Court of Appeal decision in Commission des, Droits- de la personne

du Québec et al. v. L'homme (232), which confirms the first

element of the effects concept, i.e. that proof of intent is not

required. Mr. Justice Turgeon stated that:

Il y a discrimination lorsqu'il existe une
distinction, exclusion ou préférence qui a
pour effet de détruire ou de compromettre
la pleine égalité que préconise la Charte.
Il n'est donc pas nécessaire de prouver
l'intention de poser un acte discrimina-
toire. L'intention en effet n'est pas
exigée. C'est l'effet de 1l'acte posé qui
doit étre examiné, c¢'est-a-dire l'effet
discriminatoire de 1l'acte posé (233).

231a.

232.

233.

It should be noted that the recent decision in Ekco Canada |
Inc., supra note 7, implicitly rejects the effects defIni- -

tion of discrimination under the Quebec Charter. In this
case, the complainants were members of the Universal Church
of God and their religion prevented them from working during
the Sabbath, i.e. from sun-down on Fridays to sun-down on
Saturdays. Dismissed for refusing to follow the normal work
schedule which was from 8:30 to 17:00, Mondays to Fridays
(the complainants were unable to work after 16:00 on Fridays
during the Winter season), they lodged a complaint of dis-
crimination based on religion and contested the employer's
refusal to provide them with a reasconable accommodation.

Mr. Justice Benoit of the Superior Court concluded that the
Charter imposed no duty to accommodate and for this reason

- dismissed the complaints of discrimination. But, in doing

so, the judge also stated - more often than once - that

there could be no discrimination unless the dismissals
resulted from a distinction based on religion whereas, in
the present instance, the dismissals had resulted, accordings
to the judge, from the complainants' own refusal to work the
normal schedule. (As has already been noted, this case is
now on appeal.) .

Supra note 206.

g

Ibid., at p. 850.
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In addition to the above, the elements of the effects ;Q\\

concept have been referred to in certain board of inquiry deci-

— ?

'sions. Perhaps one of the most explicit decisions on this point

is that of Colfer v. Ottawa Board of Commissioners of Police et

)

al. (234). Chairman Cumming addressed the .issue of discriminato-.

ry effect and its- component elements thus:

Intent to discriminate is not a prerequisite
to establishing a contravention of The Ontario
Human Rights Code, ... there can be discri-
mination within the meaning of the statute if
the result of applying employment regulations
is to exclude women.

[AJn employment regulation neutral on the face

of it, i.e. one.that applies to all prospec-

tive employees equally but has the effect of

excluding women, is valid if it is shown that

the regulation is in good faith and is reason-

ably necessary .to the employer’s business

operations (235}).

This passage recognizes the three elements of the Griggs
definition with but one modification in that the business neces-
sity defence is described as a practice which is "in good faith
and is reasonably necessary to the employer's business opera-
tions". These terms are, perhaps not coincidentally, similar to

those which were eventually included in the amendments to the

Ontario Human Rights Code discussed above.

The preceding discussion indicates quite clearly that

‘the elements required to prove discriminatory effect in Canada

234. Supra note 5. See also Singh v. Security and Investigation
Services Ltd., supra note 5, at p. 16; Bone v. Hamilton
Tiger-Cats Football Club, supra note 5, at p. 13: Canadian
Human Rights Commission and Bhinder v. Canadian National

Railway Company, supra note 5 ((1981l), 2 C.H.R.R. D/546},

at pp. b58-561.

235. The Colfer case, ibid., at pp. 36-37. :

L
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have been influenced by the Griggs case. Some differences in

'terminology have,_however; appeared both in législative provi?

sions and in case law. Unfortupately. the meaning and the scépe
of some of thé new terms remain ambiguous and Ehey invite both
suﬁjebtivity énd unpredictability in £he interpretation of the
respondent s defencé in effects cases. It would be in the inter-
esﬂ of sound law for the courts and tribunals to clarify these
ambiguities as soon as‘possible, and also to articulate objectibe
standards thch will help determine the barties'respective

hurdens.



o

-~

B et Dems e A e e

CHAPTER 3:

The elements of proof discussed in the preceding chapter

determine the facts in issue (236) insofar as proof of dia—_ﬁ

crlmlnatlon is concerned. Discriminatory intené requires proof

of the respondent's state of mind or his mental process in carry-

ing out a given act, in other words it requires proof of a fact

which is essentially subjective in nature. On the other hand,

-

‘'systemic discrimination calls for proof of the disparate conse-

quences or effects of a given act (without it being necessary to
show that such effect was consciously caused) and this usually

implies proof of an objective fact.

236. Of course a party's case is composed of many elements which
are material to the case and, for example, 'if a disgrimina~
tory dismissal is alleged then the complainant must show
not only a discriminatory intent but the fact of the dis-
missal as well. The respondent must similarly prove all
the elements which are material to his defence and, for
example, if an exemption is alleged he must show that he
falls under the exemption. In any event, it is the sub-
stantive law that determines what elements are material to
a case ,and parties should always refer to it in deciding
their objectlves of proof.

This process was aptly described in Edward W. Cleary,
"Presuming.an leading: An Essay on Juristic Immaturity."”
(1959) 12 Stanford Law Review 5, at p. 6:

So in any given situation, the law recognizes certain

elements as material to the case, and the presence or

~ absence of each of them is properly to be considered in

\ deciding the case. Or, to rephrase in somewhat more
involved language, rules of substantive law are 'state-~
ments of the specific factual conditions upon which
specific legal consequences depend. ... Rules of sub-
stantive law are conditional imperatives, having the
form: If such and such and so and so, etc. is the case,
and unI@ss such and such or unless so and so, etc. is
the case, then the defendant 1is liable .... -

See also the definition of "facts in issue”, infra, at
p. 104, note 240.
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Y responsibilities, a respondent might offer a variety of excuses

-'102 -

In this chapter I will examine the means by which either

form of discrimination may be establishéd,‘looking first at proof

of intentional discrimination and, aftér@a ds; at systemic dis-

crimination.

A. Intent

It has already been demonstrated that "intent to discri-
minate" means consciously to cauge a disadvantge to a protected
grohp (236a). The term denotes either that the respondent
desired to cause a disaivantage to a protected group or that he
believed that such consequences were likely to result from his
act. 1In eithe} instance, it is the respondent's subjective state
of mind which must be shown to have been ‘illegal, £hat is
diseriminatory.

Neiedless to say, a respondent will not always openly
show or admit his discriminatory intent; on the contrary, he
might go to great lengths to hide it, particularly if he can

'/f‘
avoid liability by doing so.

Forhexample, instead of admitting the fact that he
refuses to promote Blacks or women to manaquent positions,
because he does not think that as a group either can handle such
for such refusals. He might pretend, for instance: that the
candidates lack the necessary educational qualificatidns or expe-
rience for the job, that the candidates-show signs of having a

236a. See, supra, Chapter 2, at pp. 90-93.
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difficult persohality and an inability to get along with col- °

leagues or that the individuals lack other personality traits

required for the job such .as assertiveness, initiative, or

enthusiasm. The possible excuses are, in fact, endless. The
question that remains is- how does ‘one prove the respondent's. true’

intent?

1. Direct and indirect, or circumstantial, evidence:
introduction

It has been said that “[i]t is common knowledge that the
thoﬁght of man shall not be tried, for the Devil himself knoweth
not the thought of man" (237).. Altho;gh this statement does not
éo away with the complainant's duty to prove'the respondent's
discriminatory "thoughts", it offers a vivid description of the
difficulties inherent‘in proving intent. For this reason the.law
recognizes that, failing admissions, illegal intent may be proved
by a process of deduction (238). Thus, in discrimination law, as
in other areas, proof of intent to discriminate may be made in
one of two ways, g}ther directly or indirectly.

The choice between direct and indirect evidence (239) in

23+. This statement was made centuries ago by Brian, C.J. as
gquoted in Wright -and Linden, supra note 176, at pp. 2-1.

238. Wright and Linden, ibid: "... in law what a man thinks must
be: deduced from what he says and does.”

239, In Sir Rupert Cross, Evidence, 5th edition, Butterworths,
London, 1979, at pp. 10-11, the terms direct and indirect
evidence are defined as follows: . .

{D]irect evidence means a witness's statement that he
perceived a fact in issue with one of his five sénses .

Whereas,
Circumstantial evidence has already been defined as a
fact from which the judge or jury may infer the exist-
ence Of a' fact in issue.
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- proving a fact in issue (240) (e.g. intent to discriminate)

depends, essentially, on whether or not direct evidence is avail-

-

able. It is when such evidence is unavailable that the parties

" may proceed by way of circumstantial evidence. The distinction

hetween these two means of proof and the purpose;of'each has been

e

described as follows: : L
"~ e

A fact in isghg cannct always be proved by
direct evidenc®. A witness cannot always be
called to pro the facts from persconal obser-
vation nor ¢dn a document always be introduced
which directily establishes the fact. The facts
in issue must in many cases, be established by
proof of other facts. If sufficient other.
facts are proved, the court may 'from the cir-
cumstances' infer that the fact in issue exists

* or does not exist. In such a case proof is
made by circumstantial evidence (241).

These alternative means of proof are available in Quebec
as well. According to Baudouin (242) the courts do not always
require that the causal relationship be proved by direct evi-
dence; proof by "elimination", or by deduction, is also recog-
nized:

Les tribunaux n'exigent pas que le demandeur
établisse un lien causal au-dessus de tout
.soupgon et d'une maniére certaine. Il suffit
(que la preuve rapportée rende probable 1l'exis-
tence d'un lien direct. La preuve par présomp-
tion est donc ouverte et devant 1'impossibilité’

240. "The facts in ibksue are those facts which the plaintiff
must establish in order to succeed together with any fact
that the defendant must prove in order to make out his
defence": John Sopinka and Sidney N. Lederman, The Law of
Evidence in Civil Cases, Butterworths, Toronto, 1974, at
p. 14. :

241. Ibid., at p. 31.

242, Supra note 178.



//ﬂifE;;/;;euve directe, on admettra le réclamant &

o procéder par élimination. Ce genre de preuve.

consiste démontrer que parml toutes les causes

possibles du dommage, seule l'une d'elles qul le

relie au défendeur est probable Il doit s'agir

cependant de probablllte et non pas de simples

conjectures et hypotheses lointaines (243).

And what of the degree of-proof required to make the
inference? Doces proving a fact in issue by indirect means alter
the usual standard of prooff does it render it 1&ss demanding, orv
does it on the contrary make it more stringent? According to
Sopinka and Lederman it is the usual civil standard that applies:
"an inference may be drawn if it is a reasonable deduction from
the circumstances, and the court must act on a reasonable balance
of probabilities" (244). Therefore, this burden of proof is
neither so lerfient as to allow inferences based on mere possibi-
lities or conjecture, nor is it the stringent criminal standard
which requires proof beyond a reasonable doubt.

The standard of proof demanded in circumstantial evi-

dence cases has been the source of some confusion in general (245)

243. 1Ibid., at p. 155.

244. Sopinka and Lederman, supra note 240, at pp. 31-32.

In Quebec the same rule applies: see Baudouin, ibid. See

also Carrier v. Roy, [1970] R.L. 385, at p. 394:
Considérant que, dans les cas ol les faits rapportés
contradictoirement par les témoins s'avérent équivoques,
complexes ou subtils, le tribunal est quand méme tenu
a en décider aprés avoir décélé la preuve preponderante‘
qu'a cet effet, il lui suffit de découvrir, parmi toutes
les nhypothéses, que peuvent offrir les diverses versions
proposeées, celle qui s 'avére la plus probable, eu égard
A toutes les circonstances-

245. Sopinka and Lederman, supra note 240, at pp. 31 ff.
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and it appears that elementé of ﬁﬁis confusion.have trickled into .
discrimination cases. The cqn?usion:probably arises'fromfﬁﬁe'
fact that definitiéns of circumstantial'evidence have mostly
éppéared in ¢riminal cases; ﬁhese are bound by the rule that "tﬁe
circumstances must be consistent with'ﬁhe conclusion tﬁat the act

was committed by the accused and inconsistent with any other

rational conclusion” (emphésis is‘mine) (246). In civil cases, .

however, this rule does not apply (247).

The standard enunciated in an oft-quoted discrimination

case seems to reflect the requirement of the Hodge's Case rule

rather than the balance of probabilities standard relevant to

civil cases. Thus, in Kennedy v. Mohawk College (248) the Board

made the folowing statement:

[The] conduct to be found discriminatory must
be consistent with the allegation of discrimi-
nation and inconsistent with any other rational
explanation (249}. {emphasis mine)

\ It is suggested that the Kennedy standérd is too rigid
because it reflects a criminal as opposed to a civil standard of
proof. In my view, this standard is inappropriate, and the
standard applicable in civil cases should be substituted for it.

On the basis of the test articulated by Sopinka and

.

246. Hodge's Case (1838), 2 LewiIn~g27, 168 E.R. 1136, as
described 1in Sopinka and Ledefman, supra note 240, at
pp. 31-32. '

247. Sopinka and Leder%an, ibid.,

248. (Ont., 1973). /’\)

249, Ibid., at p. 5.
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Lederman (250), one way of formulating the appropriate: standard

for discrimination cases would be as follows: an inference of .

discrimination may be drawn i1f the circumstances render 'such a f

conclusion reésonably probable.

Presently, each of the two means of:proof will be

examined in the context of discrimination law in Canada.

2. Direct evidence of intent to discriminate - admissions:

a) Overt expressions of prejudice

"We have never had Chinese [tenants] and we won't ... if

I take [one] everyone would move out". This was the response

given to a young Chinese student who had called to enquire about

_accommodations (251). In another instance the following sign

appeared in Kingston, Ontario in 1976: "To let, 2-bedroom apart-
ment ... Aryan Caucasian Adults Only” (252). These are examples
of overt discrimination from which direct evidence of intent to
discriminate may be obtained. ‘They constitute admissions, which
represent the principal, if not the only, means of proving intent

.

directly; otherwise, intent can only be proved indirectly by a
process of deduction (253).:
In considering admissions it would be a mistake to

confine one's attention to admissions which are made during the

i

250. See, supra, note 244 and accompanying text.

251. Fong v. Taylor (1982), 3 C.H.R.R. D/636.

252, Hill, supra, note 115, at p. 13. i

253. See discussion, supra, note 238.
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pqocéedings,-for admissions madeA6utside the proceediﬁgs in front
of a witness méf also be ihtrodﬁced inﬁo evidence.A These ére
commonly referred to as “admissions'égaint interest” and they may
Be brought - into evidence by the witness who heard the s%atement,
under an exception to the Hearéay Rule (254). Thus, in the
example of the Fong case givén aboye,.the complainant could bé
called as a witness tp'testify tﬁat ﬁhe respondent had stated by

telephone that she would not rent to Chinese people, and this

_would then constitute an admission by the respondent of an intent

to discriminate.

Outright and unmitigated manifestations of bigotry such
as this are, of course, quite rare. There are, however, other
categories of admissions which are somewhat more frequent in
di;crimination cases. They are cases in which the respondents
admit that their hiring or tental criteria are based on colour,
sex, age, handicap, etc. adding, however, that the criteria are
motivated by neutral and sometimes positive éonsiderations and,
therefore, justified.

Examples of these types of admissions abound and are
usually found in the following categories: refusals based on
paternalism toward certain protected groups; refusals based on
stereotyped opinions regardiﬁg the abilities or habits of members

of certain protected groups; the exclusion of members of certain

)

254. For a discussion regarding admissions against interest see,
infra, Part II, at pp. 392-394,
Quebec similarly recognizes such admissions (referred to as
"aveux extrajudiciaires") as an exception to the Hearsay
Rule: Ducharme, supra note 2, at pp. 204-205.
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protected groﬁps'bdsed on the desire to avoid economic loss’
(often unsubs£antiated) or to avoid employee disgruntlement; or,
where denials.or distinctions are made with respect to certain
groups for some "other" allegédly neutral and evenlpositive
purpose. The foilowing cases illustrate the various categories
of intentional discriﬁination which;ﬁéy be proved b§{éifect
evidence. |

-

b) Paternalism

]

Paternalism' is deciding for another what is or is not in.
that person's interest (255). Under the guise of solicitude,
which is often misplaced and objectively not necessary, respon;

dents sometimes admit that they refused to hire members of a

—
-

particular group but "for their own good“. Thus, 1n one instance
a woman was refused certain assignments .as a security officer
because the respondent wished to protect women against high risk
security jobs (256). In another case a woman wés refused a job
as a doorman because the respondent wanted to protecﬁ the "fair

sex" (i.e. women)} from what he regarded as an unpleasant job

(257). Similarly, a respondent attempted to justify a compulsory

255. The Oxford American Dictionary, Oxford University Press,
New York/Oxford, 1980, defines paternalism as follows:
The policy of governing or controlling people in a
paternal way, providing for thelr needs but giving them
no responsibility.

256. Robertson v. Metropolitan Investigation Security (Canada
Ltd., supra note 210,

257. Bulger v. Branch No. 4 Royal Canadian Legion, (N.B., 1978j}.
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retirement policy for firefighters who had reached thguége of

sixty on the basis that at that age the job became too dangerous

-

fbr them to handle (258). 1In all“theselinsféﬁpes the decision to

‘exclude members of certain groups was held to he discriminatory

despite the well-intentioned motives and the protective attitude

on the part of the respondents

=S

c) Stereotypes

-

The refusal to hire, to rent, to provide public ser-

vices, etc. because of false assumptions regarding the abilities
or habits of members of certain protected groups, is a refusal
bhased on stereotypes (259).and one which is deemed diéériminato—
ry. Thus, a compulsory retirement policy for firefighters who
have reached the age of sixty, which is founded on the impression
that firefighting i1s a "young men's game" (260), is a policy
which is based on a stereotype that does not take iHEO‘account
the abilities of the individual sixty-vear-old person. Other

cxamples of decisions bhased oh stereotypes are: the refusal to

hire a woman as a cost-account trainee because, in the

258. lladley v. Mississauga, (Ont., 1976).

259. The Oxford American Dictionary, supra note 255, defines
"stereotypes” as:
2. An 1dea or character —:tc. that is standardized

in a conventional form without individuality.

260. Ontario Human Rights Commission v. Borough of Etobicoke,
supra note 23, See also O'Brien v. Ontario llydro (1981), 2
C.H.R.R. D/504, at p. 517: the employer “"considered that
age had significance in determining whether a person might
adapt to certain Jjob conditions - for example, certain
menial tasks, minimal responsibility, low pay. shiftwork,

. relocation, ease in returning to classroom study -
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respondent's opiﬁion, this would entail a "loss of feminini-
ty" (261); the refusal to hire a man to help install and arrange
drapes for custo 5\becaﬁse, according to the respondent, women

have a greater senge of taste for decoration (262): the decision

not to hire a man/as personnel mariager because, in the respond-

-

BN MEE San el DON GEe SRS MR DWes G Pemi  Seee el

et s—view;,—it—is-ta—known—fact—from—sixteen years in business

that a female would not come to a male personnel manager with
-3
personal problems" (263).
A last example of a decision based on stereotype can be
found in a British case in which the respondent maintained that a
woman suffers less than a man from a dismissal because she is not -

the "breadwinner" (264).

d) Exclusions related to supposed economic loss or
employee disgruntlement ’

The presumed objections of clients o% employees are
sometimes used By respondents)y to try to justify decisions based
on a prohibited ground, but such decisions have usually been
judged to be illegal. The following are added examples of diregt/ﬂ

/
evidence of‘an intent to discriminate: the refusal to hire a ah
én the basis that female employees and clients would object to

the presence of a male in the respondent's hairdressing estab-

lishment (265); in another case the respondent admitted that he

261. Stairs v. Maritime Co-operative Services Ltd., (N.B., \\

1975).

262. Boyd v. Mar-5u Interior Decorators Ltd., fOnt., 1978).

263. Seagrave v. Zeller's Ltd., (Ont., 1975).

264, Coleman v. Skyrail Oceanic¢ Ltd., [1981] I.R.L.R. 399.

265. Imberto v. Vic & Tony Coiffure et al. (1981), 2 C.H.R.R.
D/397. —

~

~
/
\
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refused to rent to a black person saying that he had/"ndthing

personal against Blacks, but if he rented an apartment to [the

complainant] his tenants would leave the building" (266).

In yet another example, the last one on this topic, the

respondent explained that the complainant had been terminated

pecause "although an energetic and diligent worker, [she was]

bossy and aggressive, [she] questioned authority and upset fellow
employces" (267). The Board noted, however, that this employee
disgruntlement was itself based on stereotypes:

Counsel for Ms. Hendry pointed out that those
qualities attributed to Ms. lendry by the
respondent may be viewed in a rather different
light: what may be seen as adggressiveness in a
woman might be seen as energy and ambition in a
man. Irn other words, attributes confidered in
a pejorative light in a woman may be thought of
as desirable in a man, accerding to traditional
male-female steregtypes. In this view, had Ms.
llendry been a man these attributes would have
been looked upon with less criticism and hosti-
lity.

There 1is one substantial piece of evidence to
support this submission. Two members of the
permanent staff in store No. 351, [...] had
health problems which legitimately entitled
them to be placed on "light duty", that is,
they were extused from lifting and moving heavy
cases, a rather important part of the work of a
typical LCBO clerk. Apparently on more than
one occasion, when these two men were visible
to the publi¢ and seen not-to he doing any work
in particular, Ms. Hendry was seen to be 1ift-
ing apd moving a heavy case of liquor. Now, we
are aware that the traditional view in our
society 1is for men, not women, to be seen doing
the heavy work. Accordingly, a customer or
customers commented on Ms. Hendry doing heavy

266. Jones v. Huber and Huber, (Ont, 1976).

267. lendry v. Ontario Liquor Control Board {1980), 1 C.H.R.R.
07160, at p. L6l.
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work with the men standing around. Implicit in

a comment of this type is more criticism of the
men than praise of the woman. And the men did

not like it. Their reaction was natural enough
in our society: they were not well but did not

go about announcing their poor health; yet they
were being criticized by the public for appar-

ent laziness. Of course, if it had merely been
" another man moving the cases, no comment would

: Hkely-have—-bean-made Biut here it was.a
. woman, who was the cause of the comments, a

part-time woman and one who was rather aggres-
sive and bossy at that. Some hostility was
understandable in these circumstances, though

of course, it was not caused by Ms. Hendry.

The LCBO can hardly be responsible for the
comments of customers or for the upset caused

to employees on light duty. Should the burden
then fall on Ms. lendry who was simply doing

her job?,

In my opinion that cannot be so, for we should
then reinforce the status gquo and remove respon-
sibility from an employer, in this case a public
employer, for acting to avoid the ill effects of
discrimination. In helping to change tradition-
al views of roles for men and women, employers -
especially large institutional employers =- must
bear the main burden of change: the burden .
should not be allowed to fall on those who would
otherwise suffer the harms of discrimination.
Therefore, the burden of resolving the conflict
between those workers on light duty and Ms.
Hendry was that of the, LCBO. It could not get
rid of its problem simply by dismissing Ms.
Hendry and returning to the peace and comfort of
an all-male 'happy family' that [the respondent]
wished for (268).

e} Exclusions or distinctions based on "other”
neutral purposes

Distinctions based on a prohibited ground are not any
less discriminatory because based on a neutral or even laudable
social purpose. On the contrary they may provide added examples
in which discrimination can be considered to have bheoen

268. Ibid., at pp. 161-162. *
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established directly.

In oqg,iﬁgzance, (269) the facts.showeﬁ that the respon-

dent had instituted a study programme for women who had been Off

the lapour market and away from studies for an extended period of

time. Ipn hiring, the respondent. sought to ;ayp both _male and’
female teachers so as to avoid creating a “ghettb” composed en-
tirely of females;. in other words, the respondent wanted to én—
sure that the students would have contact with teachers of both
qenders. This led to'the refusal to hire the complainant, a
womarn, because the other candidates already hired were also
women. The respondent's avowed hiring policy made a clear dis-
tinption based on gender, thus providing direct evidence of dis-
crimination.

Other examples falling within this category of cases

e R S R e S - -

zspondent admitted that it imposed higher insurance

fees on young myle drivers in order to fulfill neutral marketing '

aims (270); where fhe respondent adopted a written policy accord-
ing to which (a) the Canadian doctor could become a fully regis-

tered member of the College of Physicians whereas the non-

Canadian could not, and b) the Canadian could exercise a free

‘

choice as to where, in the province, he or she would practise,

P

whereas the non-Canadian could not (271), even though the purpose

)
|
!

269. Commission des droits de la personne du Québec v. Collége
de Sherbrooke, supra note 206.

270. shaqgrowski v. Alberta Motor Association Insurance Ltd.,
supra note 209,

e )

N

271. B.C. Human Rights Commission v. College of Physicians and
Surgeons, supra note 211, at p. 5. . ‘
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of the policy_wasﬁquite laudable in that it sought to provide
doctors in under-serviced regions and thus to improve the
standard of medical care in those areas.

4

The above-mentioned cases represent specific examples of

direct evidence of discrimination. Before ptoceeding to the next

e e cmed oo comen e s GOEG]  Gwwen  comd beoo o e RS 0 - N N e

n

section a distinction should, however, be drawn between these
cases and others in which the respon@ent admits to a discrimina-
tory ;ttitude but denies that it. had aﬁ}thing to d§ with the act
complained of. In such,instancés Ehe’causal relationship between
£he "attitude” and the "act" is absent in.the admission and the
evidence may therefore be'inshffiéient to prove that there was an
intent to discriminate in the case at hand (272).

Proof of such a discriminatory attitude could, however,

be relevant as part of a circumstantial evidence case leading to

. o . D . . .
an .inference of the intent to discriminate. For example, 1n Bird

v. Gabel et al. (273), the complainant, an Amerindian, alleged
that he had been discriminated against when he tried to rent a
motel room from the respondent. The evidence showed that the

respondent's son had once remarked that "they'd had trouble be-

. fore with Indians, things had been broken". This statement,

coupled with the facts that the respondent had not given an

acceptable explanation for the refusal to rent to the

272. For a discussion concerning the causation principle sce
supra, Chapter 2, at pp. 87-88. -

273. (Sask., 1974).
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complainant, led the Board to infer  that the refusal was based
upon an intent to discriminatel(274);

Similarly, in the case of MacBean v. Village of Plaster

A

Rock (275), at least two members of the selection committee

stated during the hearing that they had previously believed that

L )

the job of clerk-treasurer was a man s job. This,” combined with
other factors, led the tribunal to conclude that these indi-
viduals still held this opinion when they refused to consider the
(female) complainant's application for the job.

Lastly, in Morgan v. Toronto General Hospital ({276) the

respondent's personnel director admitted during the heéring that,
in his view, the "work habits" of cép¥fin people from developing

countries were inadequate for a posiftion as Food Service Super-

visor at the hespital. This evidenc a discriminatory atti-
tude together with the Eac£ that é&&.the explanations given for
the refusal to hire the complainant - a womaﬁ from the Caribbean
region - proved to be prgtextual. led the Board to infer that the
refusal to hire-the complainént was based on an intent to dis-
criminate.

By way of conclusion on this section, the intent to

discriminate may be proved by direct evidence where the respon-

dent admits that the act of denial was based on or associated

274. Ibid., at p. 4

275. {(N.B., 975).

276. {Ont., 1977).
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with one of the.protected grounds such as pblour. sex, religion,
etc. |

It would be foolish, however, to expect such direct

' evidence to appear .frequently. It may in fact be guggested that

the frequency of such admissions 1s inversely proportionate to

=

_—r . . o all -~ . s . .
the—degree—withwhich respormdents’are familiar with—anty
. ‘s )

discrimination laws. It is, therefore, necessary to'consider the
other means by which a complainant may prove the intent to{dis—
criminate. and to examine proof by way of circumstantial evidence.

3. Circumstantial evidence

In the vast majority of cases discriminatory inteﬁ; is
not adhitted and in these instances proof must be .made indi;ect-
1y, that is by means of circumstantial evi@ence (277},

Accérding to this means of proof, the fact that the
respondent intended to discriminate, that is that he desired to
cause disadvantage to a protected group or that he had knowledge;
of the fact that suéh consequences would result from his aét, is
inferred from othei facts. Circumstantial evidence usually
depends on a body of facts (the circumstances), each of which
would by itself be insufficient to permit an inference of intént

to discriminate but which, when combined, may justify such an

277. Circumstantial evidence has been recognized as a meahs of
proof in a number of discrimination cases: see the cases
listed, supra, in Chapter 1, at p. 51, note 120.



inference (278). . . \

It should be noted in passing that circumsta

L

ntial eyi-

dence may be comprised of evidence presented by both thé com—

: \
plainant and the respondent (279). 3

~
./—- .
-

- Inevitably, the indirect method of proof has
[’-‘;\

Fa
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of extending the usu¥l boundaries of relevance since
necessary to prove facts which, at first glance, may
mote and irrelevant to the particular case at hand.
in discrimination cases, it may.be neéessary to héve
examine the gualifications and the files of the compl
co-employees in order to show‘differential treatment;
Lnstance, similar fact evidence may be called for to

criminatory pattern or practice on the part of the re

In such instances courts and tribunals may be asked t

278. For general information on the topic of circums
evidence, see Sopinka and Lederman, supra, note
pp. 31 ff. and in particular at p. 34; see also
Evidence, supra note 239, at p. 11, note 3, gquo
C.B., in R. v. Exall {(1866), 4 F. & F. 922, p.

It has been said that circumstantial evidenc
be considered as a chain, and each piece of

as a link in the chain, but that 'is not so,

then, if any one link break, the chaln would
It is more like the case of a rope comprised
several cords. One strand of the cord might
insufficient to sustain the weight, but thre
stranded together may be guite of sufficient
strength. Thus it may be in circumstantial

- there may be a combination of circumstance
one of which could raise a reasonable convic
more than a mere suspicion; but the three ta
together may create a conclusion of guilt wi

much certainty as human affairs can require
of.
279. See the discussion, infra, in Part II under the

“Motions for a non-suit™; at pp. 340 ff.
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evidence which exceeds the facts of the particular incident com-

\\“MiiL ined of, but this approach is vital; otherwise if an exces-

sively narrow appro;zﬁﬁkgfe to be taken, it might be impossible

1

to determine whether or not there was-discrimination-(280).

Broadening the sphere of relevance is, in fact, a particulafity

-l‘ o W ﬁr-n T :u-n\ T VEER  EEE n;ll l!-y .ﬂ- o VR w— -é;"

of circumstantial evidence under the ordinary rules of evidence
as well (281).

Although the circumstances of‘eaqh case may vary, it is
nevertheless poséible to identify certain categories of circum-
stantial evidence which are especiallly relevant.in prqﬁing dis-

e
criminatory intent. These categories are as follows: a)ﬁﬁ}ffer—
ential treatment; b} testing; ¢) discriminatory patterns and
practices; d) adverse or disproprotionate impact, and e) failure

to explain an act where an explanation is called for, and pre-

texts (282).

280. In this vein Lustgarten, supra note 4, remarked the follow-
ing at p. 207:
It is essential that tribunals not take an unduly
narrow approach to their task of adjudication.
Although the question they ultimately must deter-
mine is whether a specific act of discrimination
against the particular complainant occurred, it
does not follow that they are limited to considera-
tion only of the facts of the particular incident.

281. According to Sopinka and Lederman, supra, note 240, at
p. 34: "A trial judge must be careful not to exclude indi-
vidual pieces of evidence if there is an undertaking that
the evidence is part of a larger combination."

282. This is a slight variation on the type of evidence |
suggested by certain American authors. According to
Méndez, supra note 4, at p. 1130:

They Temployees] typically must rely on circumstantial
‘evidence, such as differential treatment, inconsistent

(%ggﬁd-)
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a) Differential treatment

Where an employer allows his black employees to be

subjected to racial slurs, verbal abuse and haréssment by co-

employees, while white employees are not victims of such treat-

ment (283); where a club refuses to allow black male patrons to

3] a8 i 222 R

e

i
i

.

enter unless accompanied and it 1s shown that silch a reguirement
does not apply to white males (284), or, where a respondent's
practice is to reassign white workers whose job performathce is
unsatisﬁactory but to dismiss black employees whose work recordg
are similarly mediocre (285), all represent examples of differen-
tial treatment.

Short o% admissions regarding the intent to discrimi-
néte, this is probably one of the most probative types of evid-
ence which caﬁ be produced in mattéks of intentional

records, or statistical evidence of discrimination, to
create an inference of impermissible motive in any one

' case;
And, in Note "An American Legal Dilemma - Proof of "
Discrimination”, supra note 4, at p. 120:

Generally the evidence tending to establish that an
employer has discriminated against an individual can be:
divided into three categories (1)“ewidence of general
discriminatory employment patterns and practices in the
plant; (2) evidence that the complainant is qualified
for the job in question: (3) evidence showing that the
reasqns given by the employer for his actions are un-

- substantial or are mere pretext.

283. Simms v. Ford Canada Ltd., supra note 200. {(This hypo-
thesis was ralsed by the Board as an example of differen-
tial treatment, hut the facts of the case did not show that
the complainant had been harassed as such).

284. Desilu et Chéry v. Café Tropicana Inc., supra note 174.

285, Mitchell v. Nobilium Products Limited (1982}, 3 C.H.R.R.
/641 [Ont.). _ .
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discrimination.. The strength of such evidenée is so great that

while certain tribunals continue to regard it as circumstantial
evidence from which intent may be inferred, others appear to
consider this type of evidence sufficient to, by itself, consti-

tute proof of discrimination and, in other words, to regard it as

direct evidence of discriminations

Examples of the f@rst approach may be found in the cases
- D
of MagBean v. Village of Plaster Rock (286) and Mitchell v.

Nobilium Products Limited {(287). In both instances the Boards

took into account not only the fack that there was proof of

differential treatment, but also the fact that the reépondents

1

had failed to provide a credible explanation for this differen-
tial treatment. These two facts combined provided the basis upon
which the Boards concluded, by way of inference, that there had

been intent to discriminate.

On the. other hand, in cases such as Désilu et al. v.

-y
Café Tropicana Inc. (3@?) and Doherty and Meehan v. Lodger's

International Ltd. (289), both courts and tribunals were prepared

to regard differential treatment by itself as sufficient evidence

of illegal discrimination (290). The importance that is

A .

286. Supra note 275.

287. Supra note. 285.

288. Supra note 174.

289. {(1982), 3 C.H.R.R. D/628.

290. Note, however, that proof of "equal treatment"” (oes not

necessarily mean that discrimination has not occurred:
Tharp v. Lornex Mining Corporation Ltd., {B.C., 197%5).

i
H
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" attributed to this type of evidence is understandable considering

!

the fact that discrimination is frequently defined in terms of

\

~
v + ‘\ 3
"differential”™ or "unequal treatment" (291}. In this respect it

is worth repeating Chairman Krever's comments in Simms v. Ford of

Canada Ltd. (292) reg;}ding the meaning of the word “diécrimi—

N W ENE W AR N N T EE O D G R e e e

nate":

In my opinion the word "discriminate” in the
context of the Code means to_treat differently
or, in the particular context of section 4(1),
to make an exmployee's working conditions
different (usually, - in the sense of less
favourable) from those under which all other
employees are employed. Thus, to permit, even
passively, a black employee in a plant where
the majority of employees are white to be humi-
liated repeatedly by insulting language relat-
ing to his colour by other employees, even, I
would go so far as to say, by non-supervisory
employees, would be to require the black emplo-
vee to work under unfavourable working condi-
tions which do not apply to white employees.

In such circumstances the employer has an obli-
gation, imposed by settion 4(1), to remove the
cause of the discriminatory working conditions
and police the prohibition against the humi-
liating conduct or language (293}.

{emphasis is mine)

{

From a strictly theoretical poiﬁt of view, differential

treatment constitutes an indirect means of proving the intent to

291. See supra, note 174, at p. 75. 1In fact, the ordinary
meaning of the term discrimination easily permits such a
definition. For example, the Shorter Oxford English
Dictionary, 3rd ed., Clarendon Press, Oxford, 1970, defines
"discrimination" as:

1. the action of discriminating or distinguishing; a
distinction (made with the mind or in action)
{emphasis is mine).

292. Supra note 200.

293. }bid., at p. 18.
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‘discriminate since this latter element is not admittéa.and must

therefore be inferred- However, there is in practice a strong
trend to regard such eVLdence as. direct proof of dlscrxmlnatlon,
an approach whlch seems quite justified under an "unegqual treat-

ment" definition of discrimination. Either way, this type of

evidence has consistently beon regardel- as highty probativer-in

¢ -
matters of discrimination.

Evidence of diffferential treatment must be drawn from an
appropriate basis o mparison which, unfortunately, is not
always available. Testing provides one means by which this

deficiency may be countered.

b) Testing
Testing is a technique which may be used by a Human

Rights Commission to verify whether or not discrimination 1is

being practised by a party who is suspected of such activities
(294). Hill described testing in the following manner:

Testing can be considered as a controlled expe-
riment. For example, if an employer is suspec-

ted of discrimination, two black pergons might v
be assigned to apply for the job advertised. If

the blacks are told the job has been taken, two
white persons would be ‘sent immediately to make
application. If all relevant factors - such as
qualifications, dress, manner, age, etc. - are
uniform among blacks and whites but only a

white is hired or allowed to file an

application, it is clear that a legitimate complaint
exists.

294. For cases in which ﬁesting has been used see, for example,
Doucette v. Aberdeen Motel (1980), 1 C.H.R.R. D/13, and
Harris v. Bouzide, supra note 120.
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However, ras easy as it is to describe, testing
is not: easy to do. It requirés careful plan-
ning, timing, documentation and an ability on
the part of the testers to adapt to the un-
expected (295).:

If they appear to confirm the existence of discrimina-

tion, testing results may be used to show differential treat-

ment . )

For this reason it is important that the circumstances
of the "control" be similar ~ if not identical - in every respect
except for the factor which is being tested. It was in this

respect that Hill indicated that "[i]f all relevant factors -
such as qualifications, dress, manner, age, e?c.'are uniform"
then evidence of diffe;ential treatment after testing might con-
stitute proof of discrimination. If. these precautionary measures
are not taken then the respondent might be éble.to explain the
differential treatment on the basis of another non-prohibited
around as, for example, a difference in behaviour or appearance
hetween the two candidates.

Testing may be particularly useful in cases where one
can‘expect to find little, if any, objective or corroborative
eviiience in the form of business records, witnesses, patterns,
etc., wﬁich is characteristic of cases involving services offered
to the public, housing, or hiring by small businesses whose
operations are particularly small and informal.

This method of proof is not, however, without its cri-

tics who perceive testing as a form‘of entrapment. But, along

205.  Hill, supra note 115, at p. 34.
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with'othe;.supPOrters of testing (296), Tarnopolsky has defended

this means of proof and disagreed with its critics as the

following passaée showé:

{

In many cases proof can be obtained if a person
who is not a member of the group discriminated
. against is willing to testify and can, imme-
diately after the victim's discrimination,
obtain access to the same accommodation or
employment. Finally, although test cases may
involve deception to-the extent that the person
attempting to obtain the evidence may not want
the accommodation or the employment which he
asks for, the deception does not diminish the
veracity of the fact of discrimination. 'The
proponents of test cases are not trouble-
makers. They are trouble finders™ If the
trouble were not there in the form of a dis-
criminatory act, they would not Ffind it {297).

‘Be this as it may., testing is often eyed with mis-

givings {298) and this might severely dampen a Commission's

desire to resort to 1it.

296.

297.

298,

On this issue Hill, ibid., made these comments:
Why is testing so controversial? Its opponents say it
is covert, clandestine, less than gentlemanly. But it
is the nature of discrimination - a practice usually
covert and clandestine - that requires the techniques of
testing. And if governments can test elevators,
hospitals and restaurants for safety and cleanliness,
surely tests can also be conducted to protect the human
rights of citizens. ,

In the same vein, see also Lustgarten, supra, note 4, at

pp. 207-208 and note 18B.

Tarnopolsky, supra note 1, at p. 574, quoting Borovoy.
Human Rights and Racial Eguality - Tactics of Combat
_(_962)1 p. 14. :

One Board Chairman remarked that although he d4id not
believe testing to be entrapment it nevertheless left a
"cloud" hanging.over the complainant: Doucette v. Aberdeen
Motel, supra note 294, at p. 13. It should be noted that
in this instance, one of the "testers" hecame the complain-
ant. It is quite possible that the Board would not have had
such misgivings had there also heen a "“genuine victim”.




- 126 -

A more serious limiﬁation_to the use of testing is that
it is often simply not feasible as a method of proof. This
occurs, for example, where the act’complaihed of involves a com-
plex system of hiring (interviews, medical examinations, etc.},
where the respondent has already received notice of the com-
plaint, ordwhere the job or accommodations are-no longer avail-
able {(299).

c) Discriminatory patterns and practlces and other
simllar acts evidence

As discrimination is generally aimed at a group rather
than at an individual it may be revealing, in a case where dis-~
cr{minatory treatment is alleged, to examine the manner in which
the respondent has acted towards other members of the same group.
If such an analysis points £o a pattern or practice of.i::érimi—
nation, then évidence of such systematic conduct may be relevant
to proving indirectly thaé the respondent discriminated against
the particular complainant. In other wo;ds, "evidence of geﬁeral
discriminatory ... patterns and practices ... is ... evidence of
discrimination against a groﬁp used to establish the probability
of discrimination against the individual complainant" (300).

In Canada, the traditicnal rules of evidence recognize

the admissibility of similar acts evidence in specific

299. This last obstacle has been raised by Black, supra note 4,
at p. 1.

300. Note, "An American Legal Dilemma - Proof of Discrimina-
tion", supra note 4, at p. 120.
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circumstances and for specific purposes, as this study will show.
Moreover,‘it is euggeeted that the use of similar acts evidence
may be gquite relevant in discrimination law even though the
number of cases which have Eftually relied on 51m11ar acts evi-~
dence in this area are few.

At the outset,. 1t is important to identify cerLaLn
fundamental principles regarding the use of similar acts evidence
in civil law. Aecording to the ordinary rules of evidence, simi-
lar acts cannot be used as evidence of a party's "bad character”
such evidence may, however, be admissible either for the purpose
of showing that the party is engaged in a systematic course of
conduct or in order to demonstrate that a party acted with an
illegal intent or animus (301).°

The first rule, therefore, is that similar acts canpot
be used as "bad character" evidence. Proof of a party's past
misconduct 1is inadmissible to show that he probably also acted
illegally in the specific case at hand. In other words in civil
law, just as in criminal law, proof of a party's good or bad

character is deemed irrelevant in determining whether or not the

individual acted illegally on a given occasion {(302). One

rationale for this rule, according to Sopinka and Lederman, is (K‘

that while it may be presumed that '"the condition of places and

things remain static and that they are the same today

301. Generally on the topic of similar acts evidence in civil
law, see Sopinka and Lederman, supra note 240, at pp. 19
ff.

302. Sopinka and Lederman, ibid., at p. 288.

~

~
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&
as they were yesterday ... [this] is not, however, true of
persons and, for this reason evidence of human disposition to act
v ' ! .

in a certain manner is not admissible” (303).

Although the general rule is that similar acts evidence

is irrelevant (304), there are exceptions to this rule and, in

particular, such evidence is admissible (a) "to prove act in
-y

issue where conduct is alleged to be part pf a scheme one of a

class” (305). and (b} "to explain the animﬁs, purpose ject

nf the act in question'" (306}.

In the first category, that is where conduct is alleged
to be part of a scheme, pattern, or system, similar acts evidence
is useid to prove that the respondent committed the principal act

itself (307). Although this element (e.g. .the dismfssal, refusal

to hire, etc.) can ysually be proved by other means and is

303. Ibid., at p. 23.
T J
304. Epid., at p. 19:
Evidence of similar acts is congidered collateral, and
therefcore irrelevant, unless some special nexus between
the fact in issue and the evidence tendered 'is shown,

which creates a relationship beyond mere similarity.

305. Ibid., at p. 20. See also R. Eggleston, Evidence, Proof
and Probability, Weidenfeld and Nicholson, at p. 45:
Where, however, the behaviour of a person on other
occasions throws light on his behaviour on the occasion
in question, otherwise than by showing that he is the
sort of person who would be likely to behave in that
( way, for example, if evidence is available to show that
. ;?ﬂa defendant i1s engaged in a systematic course of
onduct, evidence of similar facts is admissible.

i
™

306. Sopinka and Ledﬁgman, ibid.

()
307. Ibid.
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often admitted, ﬁhere are occasions:when similar acﬁs évidence
may be particularly helpful in proving the principal act (308).2‘
It should be noted that this tyée'of-evidence is not
ayailable unless a systematic conduct on the part of the defend-
ant'is alleged (309}); ﬁoreover, no system can be established on
the eéidehce of an isolated act (310).
~
By contrast, where similar acts evidence is used to showS;
animus or illegal intent, the purpose of this evidence is not to
prove that the defendant committed the principal act but rather
"to prove or rebut a defence, which can reasonably be antici-
pated, éhch as ignorance, accident, mistake or some inﬁocent
métive or intention" (3L1).
In{ the area of discrimination law, proof of patterns ande

practice been regarded favourably as a means of proof

because it represents an improvement over the exceedingly narrow

-

308. For instance, in cases involving sexual harassment, the
principal act or acts {(e.g. the harassment) may be denied
by the respondent and it is often difficult to prove the
occurrence of such acts because they are usually carried
out when no witnesses are present. For an example of a
sexual harassment case where the admissibility of similar
acts evidence was considered as a means of proving a
pattern or system of conduct toward female employees, see
Olarte et al. v. Commodore Business Machines Ltd. et al.
(19837, 4 CT.H.R. R, /1399 [Ont.j.

309. Sopinka and Lederman, supra note 240, at pp. 20-21.

310. 1Ibid.

311. Ibid.
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individualized approéch (312), and also becéuse it provides a
meanslof obtaining obijective eviﬁence which might be mofe helprl-
iﬁ deciding a matperlthan subjectivé‘evidégce based“on the con-
flicting versions of the two parties (313).

The admissihility.of similar acts evidence was raised as

an i'ssue (314) in Olarte et al. v. Commodore Business Machines

Ltd. et al. {315). After a fairly comprehensive study of the
rules of evidence applicaﬁle in this area, the Board Chairman
concluded that most (316) of the similar acts evidence that the
complainants wished to introduce was admissible for the purpose
of showing, first, that the respondent company had knowledge
(animus) of the acts complained of and, second, that the individ-

nal respondent's acts formed part of a pattern or system (317).

A N

312. Note, "An American Legal Dilemma - Proof of Discrimina-
tion", supra note 4, at pp. 111 ff. and particularly at
pp. 114-115, note 2R; Rlumrosen, supra note 4, at p. 68.

313. Tustgarten, supra note 4, at pp. 207 ff.

314. See also discussion concerning the admissibility of similar
acts evidence in Hughes & White v. Dollar Snack Bar et al.
(1982), 3 C.H.R.R. /1014,

In this matter, two complaints were lodged against the
respondent alleging sexual harassment. The board chairman
stated that one complaint could not he used .as similar acts
evidence in the other complaint hecause of the possibility
of collusicon hetween the complainants. He did not, how-
oever, refuse to consider other similar acts evidence which

. might he presented.

315. Supra note 308.

316, The Chairman did not admit all the similar acts evidence
proposed by the complainants. In particular, he rejected
evidence concerning the conduct of a person who was not
party to the action: ihid., at p. 1403.

317. _Ihiﬂ.
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In deciding to admit such similar acts'evidence-the Chaiéman
noted specifically‘tﬁat "the positive value of allowing the eﬁi— /
dence ... far outweigh[ed]‘any poss;ble prejudicial (in the sensé
of unfairness) ‘impact [on the respondent]" (318).

r an interesting illustration Qf the relghance that

similar acts) evidence might have in discrimination cases, it is

worth notifng the obiter dictum of Madam Justice Colas in the

matter of Thomas v. Robin Hood Multifoods Ltd. (319). The issue

involved unjust dismissal rather than discerimination as such, but
the judge's comments are nevertheless of interest here:

Les motifs du congédiement invoqués par la
défense ou par le seul témoin de la défende-
resse ... n'ont pas été soutenus par la prépon-
dérance de la preuve. Le Tribunal a eu la
forte impression que [le directeur] a voulu se
défaire s quetques employés de race noire qui
travaillaient dans le secteur du demandeur.
Méme [s'il] se défend d'étre raciste, il est
étrange de constater que tous les employés de
race noire ont été remplacés par des blancs peu
aprés son entrée en fonction (320).

So far, similar acts evidence has .been discussed as part
of a complainant's case. It should be noted, however, that a
respondent may also rely on this type of evidence to show a

pattern or practice of non discrimination (321). But a weq? of

318. Ibid.

319. Unreported judgment, C.S.M. 500-05-015467-79.

320. 1Ibid., at p. 5.

321. For example, see Legge v. Princess Auto Machinery Ltd.
(1983), 4 C.H.R.R. D/1339, at p. 1346. (This case involved
a complaint by a person who had asthma and was dismissged
because she refused to work in an area that was dusty. It

(contd.)

/
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caution may be necessary‘aga;nst'defences that point toward
“tokenism" in the respondent's activities. Injother words, where
a reSpOndent‘relies on an isolated example to contradict what
appears to be a discriminatory précﬁice-or treatment on his part,
such an example should be given little probative value .as a
defence. In this respect it is worth qubting the following

paésage from Johnson v. Timber Tailors (Midlands) Ltd. (322):

We realise as a Tribunal, that we have to seek
comparative evidence and that such is good
avidence. One of the ways in which we can
direct ourselves, or any Tribunal can direct
itself, to the balance of probabilities 1is
comparative ‘evidence. The employment of one
West Indian and two Asians in .a concern is not
in our opinion sufficiently comparative in
this context; otherwise to take an extreme
case, any concern could employ say one West
Indlian or one Jew or one Chinaman and then
discriminate against all others of similar
race, religion or colour with impunity. This
cannot be sustained (323).

Further on the issue of defences, where 1t has been

shown that the respondent engaged in past discriminatory

is, in fact, surprising that the Board Chairman should have
accepted a defence based on the fact that the respondent
retained in its employment employees who suffer "various
disabilities". The relevance of such a broad category to
the complainant's specific situation appears, in my view,
doubtful.) In Skeete and Samuel v. Jolyn Jewelry Limited
(1980), 1 C.H.R.R. D/167, at p. 171, the Board accepted
evidence showing that the employer had "employed a very
high percentage of immigrant workers from many parts of the
world of various colour and racial origin". For ancother
example in which such a defence was deemed relevant (in the
U.5.}, see Furnco Construction Corp. v. Waters, supra no}e
20. -

The validity of this defence was also noted in
Lustgarten, supra note 4, at p. 208.

322. [1978] I.R.L.R. 1l46.

323. Ibid., at p. 149.
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practices, the latter may coLntér this evidence by showing that

he has since altered his discriminatory policies or practices

(324).
In concluding, it éﬁéuld be added that there is authori-

ty for allowing similar acts evidence which extends beyond the

present to past practices (325). Thus, where the numbers in- y
volved are too small to reveal a pattern of discrimination ~ or
non-discrimination - the evidence may include past as well as

present practices.

d} Proof of disparate impact or result

Although proof of disparate impact or of a discriminato-

ry result cannot alone constitute proof of discriminatory
- ]

324. Note, "An American Legal Dilemma - Proof of Discrimina-
tion", supra note 4, at p. 114, note 28:
In some cases a school board may admit discrimination in
the past but allege that the policy has been changed
.. In such a case, of course, if the school hoard can
prove a change of policy, evidence of the past wage
rates could not be used in making the desired induc-
tion. :
But in Hendry v. Ontario Liquor Control Board, supra note
267, at p. 165, the Board found that there was evidence of
past discriminatory practices and the respondent's failure
to take active steps to change these discriminatory prac-
tices made it liable under the Ontario Code. In the same
vein, see Schlei and Grossman, supra note 16, Supplement,
at p. 301, note 15. .

325. Olarte et al. v. Commodore Business Machines Ltd. et al.,
supra, note 308, at p. 1403: .
All six complainants ... are alleging a pattern or

system of conduct toward female employees, on the part
of the same individual within the same factory of the
same employer. The difference in time frames of
employment by some witnesses is ... an lirrelevant factor
for the most part. .
In the same vein, see Note, "An American Legal Dilemma -
Proof of Discrimination”, supra note 4, at p. 11.3.
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treatment, as it does in effects cases, it is not totally irre- '
levant in intent cases (326).- Thus, proof of a discriminatory
result combined with other facts, such as the Absence of a satis-
factory explanation for the resbondent;s acts, can indeed provide
the evidence from which discriminatory intent may. be inferred. )

This approach was favourably commented upon by Chairman

Ratushny in Bezeau V. Ontario Institute for Studies in Education

(327):

Even though such [discriminatory] intention
must now be proven by theéggommission [follow-
ing the Q0'Malley decision it will seldom be

overt. {h most cases, it will have to he
inferred from all of the circumstances of the
case. In some cases, mere proof.of a discrimi-

natory result, in the absence of a reasonable
explanation may lead to the inference of an
intention to discriminate {328).

A discriminatory result in effects cases is usually

ostablished through the use of statistics (329); it follows that

326. In the leading case of Washington v. Davis, 426 U.5. 229
(1976), the United States Supreme Court held that intent
was a necessary element in proving discrimination in viola-
tion of the Constitution. Nevertheless, the court de-
clared, at p. 242, that "[d]isproportionate impact is not
irrelevant, but it is not the sole touchstone of an invi-
dious racial discrimination forbidden by the Constitution.Y
To the same effect, see Arlington Heights v. Metropolitan
Housing Corp., 429 U.S. 252 [1976). 1In the United Kingdom,
Lustgarten, supra note 4, ‘at p. 209, has pointed out that
"the Northern Lreland Commissioner of Complaints in inves-—
tigations of cases of religious discrimination, has used
statistical data [showing disparate impact] to support a
finding of discrimination in the absence of convincing

contrary evidence.”

327. {(1982), 3 C.H.H.R. D/874.

328. 1Ibid., at p. B877.

3729. See, infra, at pp. 138-139.
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it may also prove to be an important means by which to demon-
strate a. dlscrlmlnatory result in intent cases (329a)

e). Failure to explain an act where an explanation
18 called for, and pretexts

In accordance with the ordinary rules of evidence. (330),
an inference of the intent to discriminate may be drawn where the.
respondent fails to explain a situation which regquires an expla-

nation.

The "duty to explain" arises once the complalinant has

established a prima facie case (331) and the burden of proof has

329a. See Castaneda v. Partida, 97 §. Ct. 1272 (1977) for an
interesting example of a case in which statisties and
probability studies were used to show a disproportfMlonate
impact as the basis for a prima facie case of intentional
discrimination.

1

330. Sopinka and Lederman, supra note 240, at p. 37:
The absence of action, no less than positive acts, can
be the basis for an inference as to the existence or
non-existence pf a fact in issue. The lack of remedial
action by the owner of a house which burns may raise an
inference of arson. The failure of a party or witness to
testify may give rise to the inference that the evi-
dence, if given, would have been adverse. The want of
an explanation in c¢ircumstances that demand it is fre-
guently the basis for an adverse inference.

331. Harris v. Bouzide, supra note 120; Bremer v. Board of
School Trustees, School District No. 62 et al., supra note
120; Ruest v. Int. Bros. of Electrical Workers et al.,
supra note 121; MacBean v. Village of Plaster Rock, supra
note 275.

For the U.K., éee also: Oxford v. Department of Health
and Social Security, [1977] I.R.L.R. 224, and Moberley v.
Commonwealth Hall, [1977] I.R.L.R. 176; Wallace v. South
Eastern Education and Library Board, [1980] I.R.L.R. . 193,
and Failr Employment Agency v. Cralgavon Borough Council,
f1980] I.R.L.R. 316.
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shifted to the respondent (332).

As an example, in the case of MacBean v. Village

of Plaster Rock (333), the complainant alleged that the.fequn-

dent municipality had refused to consider her application for a

job as clerk-treasurer because she was a woman. The evidence

showed that of the ten applicants, four were women, and, although

-

two of these - including the complainant - were as well or better
éualified on paper than the malé applicants, no woman was inter-
viewed for the job. The Board was of the opinion that these
Factors were sufficient to allow an inference of discrihination
and that, as such, théy called for an explanation. The fact that
no such explanation was forthcoming reinforced the complainant's
case. The Board commented on the matter in this way:

[TIhe Board is left without any clear af?erna—'
tive explanation of how the Council's decision,
which was sexually discriminatory in effect,
was reached. Only in the case of ... was a
clear explanation given of how the councillor's
decision was reached without regard to the sex
of the applicants. Thus, the Board would still
find that there was sex discrimination on the
basis that the Council's decision raised an
inference of such discrimination sufficient to
call for an explanation which was not forth-
coming from the party within whose knowledge
this matter particularly fell (334).

It may be interesting to note, in closing, that in

Northern Ireland the Court of Appeal reversed a lower court

332, The scope of the prima facie case and the standard of proof
required to meet the burden which has shifted to the
respondent, are two lmportant issues which are disgussed in
greater detail, infra, in Chapﬁer 5.

333. Ibid.

334. 1bid., at p. 10.
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decision which refused to find in COmplainant's favour despite

the fact that he had succeeded in making out -a prima facie case

of discrimination and despite the fact that.the.reépondeht failed
to produce any rebuttal evidenée whatsoever. The Court o% Appeal
held that, in the circumstances, the Counéy COUEP'S conclusions
constituted an error in law (335).

Furthermore, "it is not sdfficient to rébut an inference-
of discrimination that the respondentlis able to suggest just &ny
rational alternative explanation. The respondent must offer an
explanation which is credible on all the evidence" (336). The
corollary of this is that proof that the respondent's explanation
is a pretext, a mere cover-up, also constitutes an important
means of proving, indirectly, the existence of an intent to
discriminate.

In fact, in the Uniped States it is thought that a very
highlproafrtion of disparate treatment (intentional discriminé—
tion) cases are decided on_the issue of pretext. Schlei and
Grossman have explained the importance gi&en to the issue of
pretext i& this manner: ’

[P]laintiff has frequently found the burden of
establishing a prima facie case relatively
easy. Similarly, defendants can normally
‘articulate some legitimate, nondiscriminatory
reason' for’the action they have taken, even

where such reason is arguably subjective.
Thus, the great majority of disparate treat-

'Y

335. Fair Employment Agency v. Craigavon Borough Council,
supra note 331. o

336. Mitchell v. Nobilium Producf$ Limited, supra note 285,
at p. 642. \

A



e B MR I-l_ N

- 138 - o

A

ment cases appear to be resolved on the issue
of whether the plaintiff has shown that the
defendant's apparently valid reason was a
pretext (337). '

N .
The manner in which pretext can be shown will, of

course, vary according to the specific circumstances. However -

certain fact patterns are strongly indicative of pretexts on the

part of a respondent (338): Such is tle case where the respon-

dent's explanation is based on a policy or practice that is
1,

inconsistently applied (339), where the respondent’'s explanation

s a recent fabrication (340), or where contradictory explana-

¥

tinns have been given (341).

—_— fm e e remedd e o e e e meema— s

337. Schlel and Grossman, supra note 16, at pp. 1155-1156.

; The importance given to proof of pretext assumes that the

. complainant retains the ultimate burden of proving imtent.
If the courts or the law-makers were to recognize that once
a prima facie case has been made out the respondent would
be the one to carry the burden of proving, on a balance of
probabilities, that he acted for a legitimate reason, then
the pretext stage would become an inherent part of the

. respondent's proof and therefore unnecesary as an addi-

tional stage: Belton, supra note 4, at pp. 1273-1274.

33R. See cases listed in Schlei and Grossman, ibid., in note 31.

339. 'E.g. Mitchell v. Nobilium Products Limited, supra note 285,
at p. 643: Black employee dismissed because of poor job
performance, while white employees with poor work habits
were merely transferred; Carson et al. v. Air Canada
(1982), 3 C.H.R.R. D/818 {Can.), at p. 821: More flying
experience required of complainant who applied for a job as
a pilot, than flying _experience of some pilots who were
already working for:the respondent. (This case cffers a
vast array of examples of pretexts, all of which were
sytematically rejected by the Board Chairman.).

340, E.d. Naugier v. The New Brunswick Liquor Corp., (W.B.,
1976), rev'd on other grounds by (1976), 15 N.B.R. (2d4) 324
{s.Cc.). ' .

341. Ihid.
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l- - In conclusion, circumstantial evidence remains an impor-
l tant means of proving discriminatory intent failing an admission

on thé part of the-respondent. The preceding categories of proof

H

serve to illustrate relevant types of evidence which may be used

to piece together a case  from which the intent to discriminate

- ]

may then be inferred. _ :

The inference process itself may present certain pro-
: hlems ‘as chapter 5 will show, however, circumstantial evidence is
f

advantageous as a means of proof in that it allows the parties to

move beyond the stage, of subijective evidence and the conflicting

versions of the two parties toward obiective evidence, which is
prohably more useful in determining whether or not the respondent

acted on the basis of a discriminatory intent (342).
/

: o ( ~

B. Discriminatory Effect

In chapter 2 it was shown that effects cases do not
require proof of intent: it is the consequences of the act that

must be shown to be discriminatory. The shift in emphasis [rom

-~

the subijective purpose of the discriminatory act to the objective

g

consequences of  the act has, as one might well suspect, important
implications insofar as the means of prodf are concerned. Thus,

whereas proof of intentional discrimination relies heavily on

2

circumstantial evidence, a prima facie effects case can, in most

342. The desirahility_of.movfng from subjective to objective
evidence was underlined by lustgarten: see, supra, notes B3
and 84 and accompanyling texts.

A
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' o : S o : ; _
iﬁstances{ be.restablished through direct evidence (343).
Moreover, in ﬁhe United States and in the United Kingdom,'where
the experience in dealing with effects cases is more extensive
thanriﬁ éanada, statistical evidence has assumed a particularly
high profile as one of the principal means of proof in discrimi-
natory effect cases (344). ‘

The use of stdtistics raises innumerable gquestions
reqgarding issues such as thé admissibility of statistical evi-
dence; the type of statistical data which is most suited to
proving - or disproving - discriminatory impact’; the degree of

disparity that must he shown to make out a prima facie case of

disproportionate impact and, of course, the availability of such

data.

343. Lustgarten, supra note 4, at p. 212:
In [indirect discrimination], statistics demonstrating
disparity are themselves the direct evidence of what the
statute proscribes.

344. Schlei and Grossman, supra note 16, at p. 1161:
Perhaps(the most significant development in employment
discrimination law has been the dominant role that
statistics have come to play in the trial of wvirtually
all class actions. In some cases statistical evidence
Alone has been found sufficient to establish the prima
facie case. ‘

Lustgarten, supra note 4, at pp. 211-212:
Since the question to be determined is the adverse
racial effect of an employment criterion or policy which
on its face is racially neutral, statistical data become
the primary if not indeed the sole kind of relevant
avidence. :

McCrudden, supra note 4, at p 349:
Because the problem is one relating to groups rather
than one involving an individual dispute as in the
traditional model, statistics of group pattern are even
more relevant. In the United States the approach to
establishing a prima facie case of indirect discrimina-
tion is heavily dominated by the use of statistical
evidence to establish that the use of a c¢criterion has
had an adverse impact on a minority group-
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1. The admissibility of statistics

—_—

Y well-known dictum in American discrimination law,
concerning_the admissibility and the relevance of statistics, is
that "statistics often tell much, and Courts listen" (345).

So far, Canadian discrimination cases have not made ex-
tensive use of statistical data, but this is probably due to the
small number Qf gffeéts cases taken before boards of inquiry-and
also to the néEure of those which have actually been heard (346}.

There is little doubt, howevef, that Canadian courts and

tribunals are prepared, like their American and British (347)

-]

345, Alabama v. United States, 305 F. 24 583 (1962), at p. 586
T5th Circuit) aff'd per curiam, 371 U.S. 37 (1962).

346. For example, many of the leading effects cases such as
0'Malley, supra note 5, Singh v. Sebyrity and Investlgatlon
Services Ltd., supra note 5, and Bhinder, supra note 5,

S Jdealt with employment requirements which had the obvious
effect of excluding all members of the relevant protected
group, and therefore " extensive statistical data was not
required to show .this exclusionary effect.

In addition, relevant statistical data is not always
available nor is it always sufficient to support a showing
of disparate impact: see discussion, infra, regarding the
availability of statistics, at pp. 147-148.

347. See, for example, Meeks v. National Union of Agricultural

and Allied Workers, 9761 I.R.L.R. 198. This case
involved the complalnt of a part-time female employee who

earned 91 p per hour as opposed to 110 p per hour, the
amount pald to full-time employees. The complainant sought
to show that such a difference in pay rates had a discrimi-
natory. impact on women since, according to statistics, many
more women than men worked part-timeé. Statistics showed
that in the English working population 99% of men were in
full-time employment but only 68% of women employees were
in such employment. The tribunal eventually dismissed the
complaint on other grounds, but regarding the admissibility
of statistics Chairman Hepple remarked the following at
p. 201:

{contd.)
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counterparts, to regard statistics as admissible evidence. To

this effect, the Supreme Court of Canada has stiated that it would‘v

L T

-

gt o This production of statistical evidence raises a number
. of issues.” First as to admissibility. This Tribunal is
entitled to rely on any evidence which is logically
probative provided that the other party has had a fair
opportunity to comment on it and to contradict it (see
T.A. Miller Ltd. v. Minister of Housing (1968) 2 All
E.R. 633, 634). =
It must be remembered that the concept of indirect
discrimination in s. 1(l1)(b) bears a strong family like-
ness to the judicial interpretation which the United
States Supreme Court has placed upon the anti-discrimi-
nation provisions of Title VII of the Civil Rights Act
of 1964, 78 Stat. 253 as amended by the Equal Employment
Opportunity Act 1972, 86 Stat. 102 (Griggs v. Duke Power
Co., 411 U.S. ‘424 (1971): Mcdonnell Douglas Corp. v.
Green, 411 U.“S. 792; Albermarle Paper Co. v. Moody, 45 L
Ed 2 @ 280 (1975). Although anti-discrimination legis-
lation in the USA is different in many important
respects from the Sex Discrimination Act, the concept of
indirect discrimination and the methods used to prove .
suchl discrimination are comparable in principle.
It is therefore interesting to note that in the USA
elementary statistical evidence has been admitted a
proof of indirect discrimination. The first step i to
determine a disparity between the particular group's
presence in a relevant population and that group's
representation in the occupational position under scru-
tiny. The mere demonstration of a percentage difference
is sufficient to constitute a prima facie violation of
Title VII, subject to justification by the employer in ¢
terms of dAiffering job-related ability. The plalntlff s
case can be made on percentages alone.
Another example of a case in which statistics were used to
show a discriminatory impact is BM Price v. The Civil
Service Commission and the Society of Civil and Public "
Servants, [13777 1.R.L.R. 291; [1978] 1 ALl E.R. 1228. In
this case the EAT held that an age restriction requiring
that candidates be between 17% and 28 years of age had a
discriminatory impact on women since statistical evidence
showed "that the economic activity of women with at least
one 'A' Level falls off markedly about the age of 23,
reaching a bottom at about the age of 33 when it climbs
gradually to a plateau of about 45" (p. 293). In sum, it
"was shown that, by contrast to men, a large proportion of
women leave the labour market during thelr twenties to
marry and bear children.
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indeed welcome such evidence. In Ontario Human Rights Commission_

v.'Borbugh of Etobicoke (348), Mr. Justice MdIntyre remarked as

follows:

It seems to me, however, that in cases such as
this, statistical and medical evidence based

upon observation and research on the question of

aging, if not in all cases absolutely necessary,

will certainly be more persuasive than the

testimony of persons ... (349).

In closing, it is worth noting that since the analysis
of statistical data may involve opinion evidence, it may be

necessary to introduce such evidence through an expert wit-

ness (350).

2. Relevant types of statistical data ~TN

Experience in the use of statistics has. enabled experts
in the United States to identify three main types of statistics
which’may be relevant as evidence of discriminatory impact: 1)
pass/fail rates of actual applicants; 2) péss/fail rates of

potential applicants;. and 3) population/work force compari-

sons (351).

348. Supra note 23.

349, Ibid., at p. 212.

350. Lustgarten, stra note 4, at p. 212; Note, "An American .
Legal Dilemma\ - Proof of Discrimination”, supra note 4, at
pp. 113-114, “note 28.
For a further discussion concerning opinion evidence and
expert witnesses see, infra, Part II, at pp. 422-424,

351. Schlei and Grossman, supra note 16, at pp. 1162-1163.°



e bmead  wad pemd  EDeR bemmd Dol buoe  wea e (mmd bung B PEWY B SRR WA wam

Jubovinel

- 144 -

' For purposes of clarification it ‘is worth giving a hypo- =
_thetical example of each (352):
1° Pass/fail rates of actual applicants:

An employer has a dress requirement which forces all

male employees to wear a regulation cap. If a male Sikh.
applicant were refused a job because of .this require-
ment, he could make out a prima facie case of discrimi-
nation by showing the pércentage {353) of actual Sikh

352. Examples of each of these types of statistics as found in
American discrimination law are described in Schlei and
Grossman, ibid., at pp. 1162-1163: .

First, plaintiffs offer statistical evidence broken down
by race, sex, or national origin comparing the pass/fail
rates of actual applicants for the job or the pass/fail
rates of persons in general population, i.e., potential
applicants for the job. For example, in Albemarle Paper
Co. v. Moody, the plaintiffs made their prima facie case
primarily by showing a substantial disparity betweén the
percentage of actual hlack applicants who successfully
passed the scored test in question and the percentage of
actual white applicants who successfully passed that
test. In Griggs v. Duke Power Co., the plaintiffs made
their prima facle case\by showing a substantial dis i-
ty between thekpercenté%e of black males in North
Carolina = i.e., potential applicants for the job - who
had a high school diploma (12 percent) and the percent-
age of white males in North Carolina who. had a high
school diploma (34 percent).

Second, in addition to or frequently in lieu of such
pass/fail rate comparisons, plaintiffs have frequently
offered statistical evidence comparing the race/sex/
ethnic percentage of the general population in the area
with the race/sex/ethnic percentage of the employer's
work force. For example, in United States v. Hayes
Internatiocnal Corp., the court found the prima facile

; case to be made by evidence that 30 percent of the
general population in Birmingham was black and yet only
six of the employer's 924 office and technical employees
(0.65 percent} were black.

353. According to Schlei and Grossman, 1ibid., at p. 1162, note
66: E
[Iln any proper statistical comparison, there is an
ultimate comparison of percentages. In calculating each
of the percentages, there are two factors, and thus a
total of four factors in .the ultimate equation. For
{contd.)
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appllcants who have successfully met the dress’ reqULre-m
ment (probaby zero), angd comparlng this to the percent-
age of actual non-Sikh applicants who have successfully
met the samz2 requirement (pQSSlbly‘aS hlgh as 100%).

The comparison would show a substantial disparity, and
:therefore a dlscrlmlnatory impact, between. the percent-
age of applicants from the ‘two groups who actually met
the requirement {(354).

20 Pass/fall ratés of potentlal appllcants.

An employer has a heéight requlrement (5 10") which
applies equally .to all candidates applying for a job as
pollce officer. The complainant, a woman whose helght
is 5'8", has not been considered for an opening in the
police force precisely because of the requirement in
question. In such a case, the complainant could make
out a prima facie case of discrimination by show1ng that
the percentage of potential female applicants in Canada
{less than 5%) is considerably less than the percentage.
of botential male applicants across the country (approx.
70%)(355).

3° Population/work force comparison:

., The complainant, an Amerindian living in Saskatchewan,
applies on_pumerous occasions for a job with the respon-
dent company whose business operations are lecated in
the same province; however, his applications are system-
atically refused while Whites with similar qualifica-
tions are hired. The complainant alleges discrimination
and attempts to make out a prima facie case of discrimi-
nation by showing the disparity between the percentage

total number of successful

example, in comparing pass/fail rates of actual black
applicants to those of actual white applicants, the
ultimate comparison would be as follows:

total number of successful]
black applicants . compared to white applicants

total number of black

354.

355,

totall number of white
applicants . applicants

In the absence of actual applications by Sikhs, a pass/fail
comparison of the potential applicants for the job the
second type of statistics would be equally appropriate in
demonstrating a discriminatory impact in this example.

For such an approach see Colfer v. Metropdyitan Board of
Commissioners of Police et al., supra note}S
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-

‘6f'Amérihdiéns in the respondénﬁ‘s workforce (0.5%) and

the percentage of Amerindians within the working age
population of Saskatchewan (11.5%) (355a).

3. The degree of disparity required to show a discrimi-
natory impact and the proper use of statistics ‘

As such, the degree of disparity required to make out a

prima facie case of discriminatory impact has not been defined in

either 'the United States or the Unfted Kingdom and, as a result,
the sufficiency of the disparity appears to be decided on a case
by case basis (356). .

The flexibility of this approach has qgt prevented the
courts, particularly in the United SLates, from regarding some
statistics as more probative than others and, according to Schlei
and Grossman, American courts "appear tg require a far greater
disparity in population/work force than in pass/fail rates to
establish a prima facie case" (357).

- As for the proper use of statistics, this issue has also

given rise to an impressive body of case law in the United States

as courts have addressed such matters as the proper weight to be

35%5a. This fiqure is drawn from statistics contained in an appli-
cation to the Saskatchewan Human Rights Commission for
approval of an Affirmative Action Program: Saskatchewan Oil
and Gas Corp. (1982), 3 C.H.R.R. D/932.

11

356. For the United Statesy, see the cases discussed in Schlei
and Grossman, supra note 16, at pp. 1184 £f., under the
heading "Substantial Disparity".

As for Great Britain, the law requires that the propor-
tion of protected class members who can comply with the
requirement be "considerably smaller" than the proportion
of majority members who can comply with it: Sex Discrimina-
tion Act of 1975 {s. 1l{1)(b)(1i)), and the Race Relations

Act of 1976 (s. IL(L)Ip)(i)). ~

=S

- 357. Ibid., at p. 1188.

4

-
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given statistical proof, the proper source of statistiéé;‘the

proper geographic. scope of statistics, the proper time frame for

statistics, the meaning_qf substantial disparity, and the problem
of conflicting statistical conclusioﬁs (358). ‘ ‘
‘ ) . ) ‘ Y
Courts and tribunals in Canada have not yet embarked on *

such intricate analyses regarding the degree of disparity re-

guired or the proper use of statistics in disparate impact cases,

nor is this approach necessarily esirable. It appears from the

above that Qisparate impact ses -in the Unitdd States have bé-
come an important battleground for statisticipns. Such a devia-
tion seems not only to ‘detract fqpm the issue of discrimina—
tion but.it is probably very costly as well, as most battles
between expert witnesses are bound to be. Moreover, A, case by

casg‘appﬁoéph also has the disadvantage of creating unpreﬁict;

A
ability (359) and therefore uncertainty in the law.

4. Availability of statistics

"To say that a éémplainant may use fijtistics as evi-
dence entails two presuppositions: that they exist, and can bhe

obtained. Yet both .are likely to be false" (360).

358. See Schlei and Grossman, ibid., at pp. 1161-1193.

359. For example, the U.S. Supreme Court created some confusion
by refusing to accept population/work force statistics in

New York City Transit Authority v. Beazer, 440 U.S. 568
(19739] rev'% 558 F. 2d §7‘}1§77), which aff'd 399 F. Supp.
1032 (1975). This decision has been criticized hecause the
Court failed to explain its criteria in refusing to accept

statistics which had heen recognized in earlier cases:
Friedman, supra note 4, at pp. 48 ff.

360. Lustgarten, supra note 4, at p. 213.,
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The statement is oﬁly'partiallf true in Canada. The
Canadian Census,.which is carried out every ten years, takes into
account many of the grounds referred to in anti-discrimination
laws such as religion, citizenship, ethnic origin, marital
status, language (mother tqngue), gender, etc. (361). Howevef%
insofar as colour is concerned, statistiecs in Canada .are as
silent as they are in Great Britain. For instance, whereas the
United States requires employers who hold federal contracts to

keep and file records regarding the racial composition of theilr

w

work force (362), no such requirement exists in Canada. Iﬁ addi-
tion, statistics regarding the educational qualifications of
racial wminorities - which have proved to be of such importance in
the United States (363) - are not compiled by the Canadian
Govegnment-

It is not within the purview of this study to examine
the adequacy of statistics in Canada, however, since they do
constitute an important means of proving systemic discrimination,’
it is suggested that Human Rights Commissions and private inter-
est groups might find ft worthwhile to make an inventory of the
statistics available in their region and also to identify those
areas in which relevant data is lacking with a view to having

a

such omissions corrected.

361. 1981 Census Dictionary, Minister of Supply and Services,
ottawa, 1982. '

362. Lustgarten, supra note 4, at p. 214.

363. _The case of Griggs v. Duke Power Co., supra note 14,

rested on statistics of this nature.
3
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Conclusion -

Canada has not yet developed extensive expertise in the
use of statistics where proof of systemic discrimination is.con-

cerned, and it is normal that it should look ta its southern

"neighbour for direction in this respect{ However, while it might

be useful to draw upon Américan éxperience in some areas, for
iqstance in identifyiﬁg the types of statistics which are rele-
vant to proving a discriminatdry impact, others should be
approached with caution. {In particular, Canada would be wise, in
my opinion, to avoid the "battle-of-statisticians" approach to
resolving discriminatory impact cases and perhaps one means of
achieving this aim would be for tribunals to establish certain
objecti&e standards for evaluating the degree of disparity
required to show a discriminatory impact and the proper use of.

statistics (364). ' \A

364. These thoughts were raised by Mr. Geoffrey Bindman,
parrister and expert in British Discrimination Law, duging
an interview, 28 June, 1983.
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CHAPTER 4: . DEFENCES

.
So far, this.study has primarily dealt with the com-

plainént's case. But the defendant's case and the criteria for
making out a valid defenée are equally importangain'the overall
assessment of a case of discrimination (365).

An attempt to identify the relevant defences in discri-
mination cases raises the following questions: |

Are there exemptions that a respondent can plead before

answering a prima facie case of discrimination? 'On the other

hand, once a prima facie case has been made out and no exemptions

are available, 1is a subjective defence based on good faith suffi-
éient? Is a showing of solicitude towards members of a protected
group relevant? Is a defence based on customer prelerence

acceptable? If the respondent were to demonstrate that he would
be inconvenienced Lf required to chénge a certain discriminatory

policy, or, 1f he were to establish that the policy exists in

many major, well-Xnown companiel, would these constitute valid

defences to a prima facie showinq 6f discrimination? Further
still, where the security of the public and the safety of co-
enmployees and of the complainanﬁ himself are at stake, is the
respondent's burden a lesser oﬁe than when safety considerations
are.not in issue, and if yes, what is this burden? Lastly, do

the relevant defences to a prima facie case of intentional

})

365. See statement by Cleaty, supra note 236, at p. 101. Ve
. = h .
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discrimination vary to any substantial degree from the defences

which are appropriate and relevant to a’ prima

acie case of

‘discriminatory effect? The purpose of this chapter is to deal

with just such questions.

Before proceeding with this analysis it i\ght be worth-

while to make some brief remarks concernlng the principal de-

‘\ ﬂ.

wl

fences to each of the two types of dlscrlmlnatlon,\that 1s inten-

tional discrimination, on one hand, and discriminatory effect, on

-

the other. -‘These comments will provide a partial aqfwer to the

last of the string of gquesticns just raised.. _ \

\

Throughout this study, the need to have a séparate‘

analysis for the two types of discrimination has consistently

been maintained. The principle is no less applicable in this

chapter and there is, indeed, reason to reemphasize it here since

there has been a particularly strong tendency to borrow the °

defence applicable to one form of discrimination - and this is

b
especial}y true of the bona fide occupational gualification

(B.F.0.Q.) (366) defence - and to apply it to the other form of

discrimination. .

366.

For the purposes of this study B.F.0.Q. will be used to
denote both "bona fide occupational qualification” and
"bona fide occupational regquirement” defences. The terms
vary from statute to stalute across the country; for its
part, Quebec has shed the expression bona fide (good faith)
altogether as a result of amendments to article 20 of the
Charter: see Bill 86, assented to December 16, 1982 and
proclaimed effective October 1, 1983.
For a discussion of the case law concerning the” appllcatlon
of the B.F.0.Q. defence in matters dealing with “age"
"sex" and "handicap", see  Tarnopolsky, supra note 24, at
pp. 239-55, pp- 284-94, and pp- 30%712, respectively.

%B .

- "‘L/)
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Strictly speaking, the B.F.0.Q. defence applies in
intent cases where direct.discrimination has been establ%shed,

whereas the "business necessity" defence applies in matters where
= - .

_an apparently neutral policy is shown to have-.-a discriminatory

cffect. This distinction was made by Tarnopolsky as he discussed

American authority on the issue of B.F.0.Q. in sex discrimination

. : f
[I1]t is iméortant to note that a distinction
which should be made, but often is not, 1is that
between the defence of B.F.0.Q. and that of
'business necessity'. The former arises only
where the exclusion is admittedly based upon

sex, while the latter comes into play where

there is a neutral requirement which is claimed

to have a disparate impact in response to which
the, employer can prove that the requirement is
reasonably necessary to performing the work (367).

The distinction between the two defences appears to have
been made in Great Britain as well. Thus, section 7 of the Se-

Discrimination Act of® 1975 provides for ardefence based on a

"genuine occupational qualification”, which seems  to be the equi-

valent of the B.F.0.Q. defence, whilé section 1(1){b)(ii) of the

< . L - ; . . - . .
Act, which deals with indirect discrimination, provides for a

specific defence based on "justifiability".

.

. In Canada, the distinction regarding appropriate de-

fences appears to have bheen blurred to the extent that the

.

367. Ibkid., at p. 289. In some rare:cases a B.F.O.Q: defence
may be considered after the "business necessity” defence
has been pleaded and rejected. This was the approach

adopted in the case of Dothard v. Rawlinson, 433 U.S. 321
(1977)1 but this type of analysis seems” rather exceptional.
According to Schlei and Grossman, supra note 16, at p. 293,

it ls "lmperative not to confuse the two defences".
: &

A
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practlce of relylng upen the© “B. F.0.Q. defence in discriminatory

effect cases ‘seems to have been 1ncorporated\1nto leglslatlon

Thus, section 10{(a) of the new.Ontario Human Rights Code, S.0.

* © 1981, c.,53 (368), appears to have tékep the B;F;O.Q. @efence and
adapted it to effects cases. It also appears, perhaps not sur-
prisingly; tha%rthe existing precedent regarding the B.F.0.Q.
defence under the old Code is being relied upon to help interpret

J i :

- the meaning of "reasonable and bona fide requirements qualifica-

\

~

-tion-or consideration” under section 10(a5 of the new Code -(369).
Of itself, this approach 1s not neccessarily harmful.

However, depending on the legislatien ands also on the und@gstand—

ing that the parties have of discfimination law, failure to make

the appropriate distinction may lead to cédnfusion in the presen-

“tation of the respondent's case.

" Where Iegislation'ié concernad, a perusal of the various
anti-discrimination laws across the_tountry will show that in
some cases the B.F.C.d?\defences are restricted to such grounds
as age, mari ‘ 5t tus,ksex, physical handicap, etc. (376){ this
means that tHey are inapplicable} by law, to such other grounds

. 368. See, supra note 111. Section 10(a) refers to a "reasonahle
and bona 1 fide requirement, qualification or consideration"
which may be compared with s. 23 (b) of the same Code Whlch
also refers to a "reasonable and bona fide qualification"”

4

N 369. See, for example, Judith Keene, “Toward a definition of

"Discrimination - Ekemptjons under the New Ontario Human
' Rights Code" (1982), 3 Advocates’ Quarterly 265, at
pp. 294-306. s

!

370. For example section 6{(6) of the Manitoba Human R{the_ﬂef
C.C.8.M.. H 175, reads as follows:
The provisions of this section relating to any

{contd. )
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as race, colour, nationality,.ethnic origin or religion. Where
the B.F.0.Q. defences are so restridfed, they seem to represent
an inadequate substitute for the “business necessity" defenée in
cases involving, for instance, a éisgriminatory effect upén |
Amerindians, Blacks or members of a religicus minority (371).

In passing, it might be.worthwhile to point out that in
the United Sta£es the "business Aecessity" defence was judicially
developed in the Griggs case £372) and- it has remalined as such.

Elsewhere, as for instance 'in Great Britain (373) and in

Ontario {374), the "business necessityf defence, or variations of

discrimination, limitation, specification or preference

for a position or employment based on sex, age, marital

status, physical or mental handicap, or political belief
do not apply where (a) sex, marital‘ status, or political
belief is a reasonable occupatlonal quallflcatlon, or

(b) physical or mental handicap is a reasonabl® dis-

qualification. _ ‘

See also for example, the Saskachewan Human Rights Code.,
R.S.S8. 1978, c. S. 24.1 (1979), at s. 16(7).

On the other hand, the Alberta (s.6 (3)), the Federal-
(s. 14 (a)), “the Newfoundland (s. 9 (1)), and the Quebec
{s. 20) anti-discrimination statutes provide a B.F. 0 Q.
defence for all prohibited grounds.

371. Mr. Justice Le Dain incidentally addressed this issue in
the Bhinder case, supra note 9, at p. 1412:

The conclusion of the Divisional Court and the Court of
Appeal [in Ontario Human Rights Commission v. Simpsons-
Sears Ltd] ... was ... clearly influenced by the
absence of a 'saving provision' offering the employer
an exception or defence based on business necessity or
reasonable accommocdation.

]

372. See discuss{in, supra, at pp. 94-95,

373. The Sex Discrimination Act of 1975, at s. 1 (1) (b} (ii)
amd the Race Relations Act of 1976, s. 1 (1) (b} (ii).

374, S. 10 (a), supra note ll1l. At the Federal level,
s. l4{a) of the Canadian Human Rights Act, S$.C. 1976-1977,
c. 33, has been relied upon as a defence applicable to
effects cas®s: see discussion, infra, at pp. 203-205.

s
T
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it, have peén incorporated into the statutes-themselves.

The second reason for which failure to distinguish
between the B.F.0.Q. and the “Business necessity" detences migh£
cause some confusion is_rélatéd to the purpcse of each of the two
defences. Thus, whereas the purpose of a B.F.0.Q. defence ig to
justify a discriminatory distinction which is directly based upon
a probihited ground, tﬁe purpose of the ”ghsiness nécessity!
defe5ce is to justify an apparently neutral practice or policy
(the effect of which is discriminatory), rather thaa the discri-
mination itself (374a)..

For these reasons, Lt is preferable, im~gy view, to
éaintain a distinction bhetween these two principal {defences and
such will be the approach adopted in this chapter. Thesc and

-

aother relevant defences will now be examined in further detail.

A.‘ Intent

There are hasically Fhree types of defences available to
a respondent in a case of intentional discrimination: 1) préof
that the case falls within one of the lgéislative exceptions
{other than that of B:F.0.Q.) or exemptions; 2) Proof that the
act complained of was based on a legitimate, non-discriminatory

reason, or 3) proof that the case falls within the B.F.0.Q.

exception.

374a. See, supra, note 367 and Accompanying text.
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1. Egceptions‘and exemptions ‘ &
- Human rigﬁts iegiélation usualiy contain some exceptions
and exeﬁptions which render the anti-discrimination provisions
inapplicable to certain‘situations.
One such major ekemption applies to non-profit organi-

zation which have, for instance, a religious, philanthropic, or

edlucational purpose. @n example (375) of thiigii5F of exemption
) )

can- be found in s. 6(7) of the Manitoba Human ights -Act (375a),

which reads as follows:

The provisions of this section relating to a
limitation or preference in employment do not
apply to an exclusively religious, philan-
thropic, educational, fraternal or social
organization that is not operated for private
profit and is operated primarily “to foster
the welfare of a group or class of persons
characterized by a common race, nationality,
religion, colour, sex, age, marital status,
family status, physical or mental handicap,
ethnic or national origin, where, in any such
case, cone or more ¢of the above enumerated
criteria is a bona fide occupatlonal qualifi-
cation and requirement.

v
Another exemption can sometimes be found in the case of

.

domestic workers employed in private or single-family homes.

Thus, for instance (378Fy the Nova Scotia Act provides the

375. See also the Newfoundland Human Rights Act, R.S.Nfld. 1970,
c. 262 as amended by S.Nfld. 1974, No. 114, s. 9(6)(a}, the
Nova Scotia Human Rights Act, S.N.S., c. 11, s. 8(4)(b);
the Ontario Human Rights Code, S$.0. 1981, c¢. 53, s. 17; The
Quebec Charter of Human Rights and Freedoms, R.S8.Q. 1977,
c. C-12, s. 20; the Prince Edward Island Human Rights Act,
R.S.P.E.I., c. H 12.2, s. 6(4)(b), and the Saskatchewan
Human Rights Code, R.S5.5. 1978, c. 5-24.1 (1979), ss. 13(2)
and 1a6(5).

3J75a. C.C.S.M. H 175.

376. See also the Alberta Individual's Rights Protection Act,
R.S.A. 1980, c. I-2, ss. 9(a) and (b); Nfld., s. 9(6)(b});
P.E.I.,, s. 6(4)(a), and Sask., s. 2{(e}. ‘
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following at section 8(4)(a):

This Section [Discrimination in employment]
does not afply to ' :

(a) a domestic employed and living in a single
family home;' ... .

u/ Exceptions regarding bona fide occupational gualifica-
tions (B.F.0.Q.) for an employment - to be discussed below - are

.also fregquent, as are exemptions concerning bona fide employment
re;ireﬁent, pension, or insurance plans.

Since the wording of exceptions and exemptions do vary
considerably from one juriédiction to another, one should refer
to the relevant statute for the purpose of establishing .the aexact
scope of sEch provisioﬁs {(377).

Before closing, it might be worthwhile to recall that
“under [the statute] non-discrimination is the rule of general
application and discrimination, where permitted, is the excep-
tion" (378). The burden of proof lies upon the party, i.e. the
respondent, who wishes to rely on the exception, and the proof N
must be made according to the ordinary civil standard, that is on
a balance of probabilities (379). \

v >

2. Legitimate, non-discriminatory reason

Perhaps the most relevant means by which to rebut a

o
377. For an analysis of the rather lengthy list of exceptions
and exemptions which have been incorporated into the new
Ontario Human Rights Code, sece Keene, supra note 369, at
pp. 273 ff. T
On the topic of exceptions and exemptions in general, see
Tarnopolsky, supra note 24, at pp. 397 ff.

378. Ontario Human Rights Commission et al. v. The Borough of
Etobicoke, supra note 23, at p. 783 .

379. 1Ibig.
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prima facie showing of intentional discrimination is for the

respondent to demonstrate that he acted not with a discriminatory
purpose but for a legitimate, non-discriminatory reason.
Thus, in one instance a respondent was successful in

rebutting the prima facie case of discrimination against him

after having convinced the judge that he had refused to rent a
flat to the complainant, not because she was unmarried, but
because of economic considerations and the fact that she had no
personal source of Pncome (380).
In another matter, the respondent successfully defended
- .

his case by showing that the complainant and his wife, who had

been employed as superintendents, were dismissed from their jobs

not for reason of colour but because of serious personality

conflicts (381).

Needless to say, such defences should fail where it.is
shown that they are but pretext;; mere cover-ups to hide the real
discriminatory reason for the act complained of (382).

If the respondent should succeed in showing that the

discriminatory reason was but one ‘of a number of reasons for the

*

380. La Commission des droits de la'personne du Quebec v. Boily1
(1982), 3 C.H.R.R. D/852 (Que. Prov. Ct.}. It is interest-
ing to note, however, that Mr. Justice Savard, who presided
in this case, was also of the opinion that the commission
had the burden of proving that marital status was the only
reason for the refusal to rent. This approach is contrary
to that of a long line of cases on the issue of "multiple
causes", discussed, infra, in this section, at.pp. 158-160.

381. Cooper v. Belmont Property Management, supra note 186.

382. For a discussion regarding pretexts see, supra, Chapter 3,
at pp. 135-138.
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would the complaint of discrimination fail? There exists in

- ;59'_

refusal - the others being legitimate and noh-discriminatory -

v

discriminationnlaw extensive authority to the effect that a
compLéImt would not fail in éuch c&rcumstances. Indeed, boards
of inqd&ry have consistently held tﬁat discriminatign need not be
the sole reason foruthe refusal, it must only be shown to have

been one of the reasons affecting the decisign, to have been a

proxlmate cause of it (383). An oft quoted statemeht on this

901nt can be found in the case of Macbean v. Village of Plaster

Rock:

Since one possible finding is that more than one
reason existed for the decision respecting the
complainant, one question which arises in this’
case is whether, for there to be a violation of

383. This 'line of authority is basfed on the case of R. v.
Bushnell Communications Ltd. (1974), 47 D.L.R. T3d4d) 668, 4
O0.R. (2d) 288 {(Ont., C.A.), and includes the following
decisions: Suchit v. Sisters of St. Joseph's:-for the
Diocese of Toronto in Upper Canada (1983}, 4 C.H.R.R. :
D/1329, at p. 1331 (Ont.); Iancu v. Simcoe County Board of -
Education (1983), 4 C.H.R.R. D/1203, at pp. 1204-1207 (with
3 discussion of other cases on the topic) (Ont.); Anderson
v. Atlantic Pilotage Authority (1982), 3 C.H.R.R. D/ 966,
at p. 268 {Can.}; Doherty and Meehan v. Lodgers's Interna-
tional Ltd. (1982)7—3_CTIT‘R‘—D7‘"G28, at " pp. h34-635

(N.B.); O'Brien v. Ontario Hydro (1981), 2 C.H.R.R. D/504,
at pp. 506-508 (Ont.); Hendry v. Ontario Liquor Control
Board (1980}, 1 C.H.R.R. D/I60, at p. 1&Z{Ont.); Bone v.

Hamilton Tiger Cats Football Club Ltd. (Ont; 1979}, at

pp. 15-16; Bremer v. Board of School Trustees, School
District No 62 et. al., (B.C., 1977}, at pp. 13-14; Hawkes
v. Brown's Ornamental Iron Works of Belleville Ltd., (Ont.,
1977}: Jones v. Huber et al. {Ont., 1976), at p. 4; Naugler
v. New Brunswick Liquor Corp. (N.B., 1976), Rev'd on otger
grounds' by (1976), 15 N.B.R. (2d) 324; Macbean v. Village
of Plaster Rock (N.B., 1975), at pp. 5-6; Shack v. London
Drive Ur - Self Ltd. (Ont., 1974), at p. 172, -

See also Tarnopolsky, supra note 24, at pp. 277 ff.;
Hunter, supra note 28, at p. 32; Commission des droits de
la personne du Quebec, La preuve, supra note 4, at p. 317
Proulx, supra note 4,/ at pp. 468 and 480, and Keﬁi\“Jsupra

note 369 at p. 279.
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the Human Rights Code, a reason prohibited by that
statute must be the sole, or at least the primary
reason for the decision. A review of the purpose
and provisions of the Human Rights Code compels
the conclusion that it is sufficient to constitute
a violation of the Code that a prohibited reason
was one of the reasons for the decision. .

The purpose of the Code, as indicated by the
Preamble and the substantive provisions, is to
eliminate from consideration.in decisions affect-
ing employment, and in other matters covered by
the Code, those factors such as race and sex which
are listed in the Code. It is made a governing
principle 'that all persons are equal in dignity
and human rights without regard to race, colour,
religion, national origin, ancestry, place of
origin, age, marital status or sex' (emphasis
added). This purpose would not be served if these
factors can validly be considered merely because-
they are considered in conjunction with other-
legitimate factors.

Practical considerations reinforce this conclu-
sion. In order &0 determine whether a prohibited
rcason was the sole or primary reason for a deci-
sion, tt would he necessary for the Board to
assume the place of the employer making the deci-
sion and analyse in full the process, mental and
otherwise, which led to his decision. Such an
extensive interference with the appropriate inter-
nal management functions of an employer cannot

"have been intended by the legislature, particular-

ly when the declared purpose of the Act can be
better accomplished by the much less involved
method of determining merely whether a prohibited

reason formed part of the reasons for the deci-
sion.

At the same time, for there to be a violation of
the Code, a prohibited reason must actually have
affected the decision. If it did not, it is sim-
ply not a reason for the decision (384).

This approach regarding multiple-cause actions appears

to he the prevailing view in Canada.

384.

Ihid. v
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3. Bona fide occupational qualification (B.F.0.Q.)

a) General

v

Perhaps the most importaht defence in emplo}ment matters

" is the bona fide occupational qualification (B.F.0.Q.) defence,

which every anti-discrimination statute provides for, albeit in
different forms (385).
By contrast to the preceding defence, the purpose of

which is to rebut a prima facie case of discrimination by showing

a legitimate reason for the refusal, the purpose of the B.F.0.Q.
defence is to hry to justify anlact which is admittedly discrimi-
natory. So it is that the'ﬁ“F.b.Q. defence is regarded as the
second of a two-step determination in establishing whether the
law has been violated. This is apparent from the following

statement made by the Board of Inquiry in Manitoba Food and

Commercial‘Workers Union v. Canada Safeway Ltd (386).

Employment discrimination actions under Title
VII {Civil Rights Acts of 1964] require a
two-step determination, similar to our Human
Rights Act. It must first be determined that
discrimination on the basis of sex has
occurred. Second, if discrimination is
found, the burden is on the employer to show
that the discrimination was necessary as a
bona fide occupational qualification (387).

In sum, a determination regarding the existence of
discrimination should be made first, followed by a determination

as to whether or not the discrimination is legally justified on

385. See, supra notes 367 and 371.
386. (1983), 4 C.H.R.R. D/1495 (Man.).

387- Ibido‘ at po 14980 ~

\
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the basis of a B.F.0.Q.
It follows that to allow a B.F.0.Q. defence is to allow

a form of discrimination to subsist. Needless to say, such occur-—

- rences can only be permitted in excepticnal and limited circum-

stances and it is a well-acknowledged principle that the exception
is not intended to "swallow the rule" {388). ©On this very issue,

the Supreme Court of Canada remarked that "under the [Ontario]

Code non-discrimination is the rule of genenalfapplication and
- .

discrimination, where permitted, is the exception" (389).

Since Etobicoke, the proper allocatioy and the standard
A . BN
of the burden of proof regarding such exceptions leave little room

for doubt: the employer carries the burden of roﬁihg fﬁ&tithe

a-
<

exception applies and, in doing so,' he must meet the ordinary b

clvil standard of proof. It is worth repeating Mr. Justice

"

Mclniyre‘s words to this effect: .

I’
The only justification which can avail the
employer in, the case at bar is the proof, the
burden of which lies upon him, that such com-
pulsory retirement is a bona fide occupational
qualification and requirement for the employ-
ment voncerned. The proof, in my view, must
be made according to the ordinary ciwil
)

T

388. Phillips v. Martin Marietta Corp. (1971}, 3 FEP 40 (U.S
Supréme Court). See also, for example, Beattie et al. v.
Governors of Acadia University et al. (1976), 72 D.L.R.
(3d) 718: Robertson v. Metropolitain Investigation Security
(Canada) Ltd., supra note 210, at p. 48; Shack v. London
Drive - Ur-Self Ltd., supra note 382, at p. 19; Boyd v.
Mar-Su Interior Decoration Ltd., supra note 262; Hadley v.
Mississauga, supra note 258, at p. 6. In Quebec, see also
L'association A.D.G.Q. v. La Commission des Ecoles
Catholiques de Montreal, [1980] S.C. 93, at p. 94.

389, In Borough of Etobicoke, supra note 23, at p. 783.
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standard of proof, that is upon a balance of
probabilities (390). ‘ -

In addition to clarifying the. issues r2lated to the
burdens of proof, the Supreme Court in Etobicoke set out impor-

tant guidelines for the interpretion of the B.F.0.Q. defence. It

“is therefore worth taking a closerslook at the test which was

formulated by the Supreme'Court and to examine it in light of

other cases which have also dealt with the issue of B.F.0.Q:

b) The Etobicoke test

Before presenting the test, it would be worthwhile to
take a brief look at the background of the Etobicoke case. The

facts of the case were fairly straightforward. Harold Hall and

Vincent Gray had been employed as firefighters with the respon-

dent municipality for a bumber of years. When they reached the’
age of sixty, however, the municipality abruptly brought their
contracts to an end, invoking for this purpose a compulsory
retirement clause contained in the firefighters' collective
agreement. The two individuals filed a complaint with the

Ontario Human Rights Commission alleging that their termination

390. Ibid. WNote that the Court did not regard the respondent's

burden as one which resulted from a "shift" in the burden
cof proof, as in B.C. Timber Ltd. (Skeena Pulp Division) v.
Pulp, Paper and Woodworkers of Canada Jocal No. 4 (1983), 4
C.H.R.R. D/1556, at p. 1565 (B.C. Labour Arbitration
Decision}. The burden of proving this defence is with the
respondent from the outset; on this, see Sopinka and
Lederman, supra note 240, at p. 397:

In one sense it may be said that the burden of proof

shifts to the defendent, but in fact the onus for

excuj}ag—the [act] is always on the defendant.

; & -
- S .
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was discriminatory on the basis of age and, therefore, in "

violation of s. 4(1)(b) of the Ontarioc Code. : .

A Board was appointed to enquire into the complaints,
with Chairman:Brdce Dunlép présiding. After the hearing the
Board concluded that the forced retirements weré, in faét,
discriminatory and that the municipality had failed to £how that
the discrimination was justified on the basis of a B.F.0.Q.
(391). On appeal, the Board's decision was revefsed by the

Divisional Court (392}, and this decision was, in turn, confirmed

‘by the Ontario Court of Appeal (393). The Supreme Court of

Canada gave le%ve to appeal, however, and it eventually reversed
the two lower court rulings witu a decision to reinstate the
order of the Board of Inguiry. This order called for the
following: Ffirst, it ordered the reiqstatement of the ,two
individuals in question provided that they continued to possess
the requisite physical and mental capacities to c;rry out their
jobs;: secondly, it ordered compensation for loss of earnings from
the date of the retirement to the date of the reinstatement.

Speaking for the Supreme Court of Canada, Mr. Justice
McIntyre noted that the employer's defence was based'qn general

?

assertions by w%tnesses - some with an admittedly.lohg experience

in firefighting - to the effect that firefighting was a. "young
: ' y

391. ont. 1977.
392. (1980), 26 O.R. {2d4) 308; 104 .D.L.R. (34) 674.

393. (lgéhib/29 O.R. (2d) 499; 112 D.L.R. (3d) 192.

A

~

LY S
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man's game" (394); agreeing with the Board's assessment of the

facts, the Court concluded that the employer's evidence was _
largely "impressionistic" and that, as such, it was insufficient
to discharge the burden of proof resting upon him (395).

In reaching its conclusion the Supreme Court formulated

this important-test regarding the interpretation of the B.F.0.Q.

El

defence:

To be a bona fide occupational qualification and
requirement a limitation, such as a mandatory
retirement at a fixed age, must be imposed
honestly, in good faith, and in the sincerely
held belief that such limitation is imposed in
the interests of the adegquate performance of the
work involved with all reasonable dispatch,

. safety and economy., and not for ulterior or
extraneous reasons aimed at objectives which
could dafeat the purpose of the Code. In addi-
tion it must be related in an objectlve sense to
the performance of the employment concerned, in
that it is reasonably necessary to assure the
efficient and economical performance of the job
without endangering the employee, his fellow
employees and the general public (396).

According to this test, the respondent must prove the
following elements when pleading a B.F.0.Q. Mefence: i)'that.the
requirement was imposed in good faith; ii) that the condition isa‘
objectively related to the position in question; iii) that it is

Py
reasonably necéssary for the efficient add economical perforﬁance

of the job, and iv) if safety is in issue, that it is reasonably
N

necessary for the security of the general public, of fellow

394. Supra note 23, at p. 784. ' :
395. Ibid. g )
396. 1Ibid., at p. 783. (\
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employees, and of the complainaﬁt himself. - '

S

i) - Requirement . imposed in good faith

\

. The use of the term bona fide inevitably raises the

question, whether motive, that is proof of good or bad faith,

suddenly hecomes relevant'rnder'a'B.F.O.Q. defeQFe despite  the

qrowing consensus in Canada that motive is not a prerequisite to

kel

9
proving discrimination (397). - In other words, ctcan motive -
+» otherwise comsidered irrelevant - now be brought in through 'a’

*

back-door left ajar by the B.F.0.Q. defence? Thé answer is a

e Fo

@ .
cautiouns and mitigated, no.

~ : ) The term bona fide 1s itself subject to two interpreta-
tions. The first is a subjective one which requires that the

~respondent demonstrate that the requlrgm nt has been lmposed

M Lty

"hom.stly and in "“good fa_kth" (398),?%@ second, a more objec~
g ° tive one, requires that the employment condition be shown to be

. . "true, real, genuin@\?nd substantial" (399).
: e N -

397. See discussion, supra, at pp. 83-90.

398. Cosgrove v. The Corporation fof\the City of North Béy,
. {Ont., 1976) (aff'ad by (1276), 21 O.R. (2d)} e07), at x,
gﬂ . p.- 12: "'Bona fide' 1is the key word. Reputable

. _ -dictionaries .-+ regularly define fhe expression ln one or
e several of the follow1ng terms/ visz. honesﬁly, in good

- faith, sincere, without fraud or decelt. unfeigned, without

' simulation or pretense, genuine. Thes€ terms connote

motive and a subjective standard."

1

399. Ward v. Canadian National Express (1982), 3 C.H.ﬁ.R. D/689
v - Can.), at 698: "It 1s not thef employeri's belief as to the
- . Job requirement that must be bonasfide, hut the job

Ass. et al., supra note 391, at page 5, Chalrmhn Dunlop
‘ : (contd )

i
’ - ! : . : . A ———— ettt
/ﬁ ' reéquiremet itself".< In Hall v.-International Flreflghters
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Under the Etobicoke test, the qureme‘Court opted. for a
. % # ‘. ¢ } ) . "
two-fold approach which included both a subjective and an objec-

tive element and, to this end, it accepted the subjective inter-

 pretation of bona fide as requiring proof that the employment

condition was imposed Honestly and in good faith. Mr. Justice
. . k

McIntyre remarked upon this issue as follows: "In my opinion,

there is no significant difference in the approaches taken [by

—

the Boards in £ e Hall and Cosgrove cases] in this matter and I
do not find anyxggrious quect;pn to their characterization of
the subjective elem®fnt of the test to be applied in'answg}ing the |
first question" (400}). _ -

l But,.in view of the objective aspect of the test - also
regarded- as éssential by the Supreme Court -‘the.ultimate role of
the subjective element of the test is somewhat perplexing.

This dpubt as to the usefulness of tﬁe shbjective crfte-
rion arises from the fact that its ability to dehermine‘the out—
come of the case is not Gegy gonvincing: Q@}E@e one hand, sshould

the answer fegarding the subjective elemeﬁt be negative (i.e.

'pfoof of bad faith) bututhe answer to the objective qleMgnt be

"

positive, it seems that - aside from being a rare occurrence - a
court or tribunal would probably dismiss the complaint of discri-

mination on the basis that the respondent has demonstrated that

; . :
remarked as follows: "The meaning of. 'bona fide' that
seems most consistent with this objective would be 'real’
or 'genuine', i.e. that there is a sound reason for
imposing an age limitation ...". -

400. Supra note 23, at p. 783.
\‘ . '
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‘the requirement was objectively justified; on the other hand,

Y

should the answer to the subjective element be p@sitibe'(i.e.

broof of good faith), but the answer to the objective element be.

negative, it would probably still be the 1atté¥ criterion which
would govern the outcoﬁe‘of the case, as it clearly did in the

Etobicoke case. o " . "

' ' It appears from the above that the objective criterion

is the predeminant one of the two. Under the Etobicoke test,
! I

»

taken in its ‘entirety, the subjective element seems to play but a

nominal role inﬂghe overall assessment of the B.F.0.Q. defence.
L9

Unfortunately, there is.the danger that some courts and

tribunals might undertake to isolate the subjective element and
they might fail to give due regard to its proper position in

Lo
relation to the objective part of the test; this might then

result in the subjective element being given far greater weight
than it deserves. The words of Mr. Justice Melangon in La Com-
AY

mission des droits de la personne du Québec v. La Cité de Céte

L

St. Lpé et al. (401) are particularly relﬁyant in this respect:

La défenderesse a, a mon avis, bien\@&;bli le,

~ caractére de bonne foi d'une telle exigence et
+ la- demanderesse n'a établi aucune mauvaise foil
de sa part. J'ajouterali enfin que si la ' .

défenderesse avait un certain fardeau de preuve

poudr démontrer le caractére de bonne foi de
~cette exigence, la demanderesse si elle voulait

prétendre 4 la mauvaise foi, avait le fardeau

normal de la démontrer ({402). \ ,

. f‘ ‘l

401. (1983), 4 C.H.R.R. D/1287 (Que. S. Ct.) (on appeal).

402. Ibid., at p. 1290.

N
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. ~One wonders, in view of the precedlng dlscussxon,

whether it would not have been preferable for the Supreme Court
to restrict.the role of the subjective element to‘dec%ding_tﬁe

" issue of penalty alone (403).
. l-‘.
ii) The requirement is objectively related to the
position

Were it not for the objective element' in the EEEE&EQEE
teét, an employer could base a B.F.0.Q. defence strictly on
subjective considerations and so defeat ong of the important almq
of anti-discrimination legislation which is to combat subjective
decisions based on prejudice, faulty generalizations and stereo-
types. The objective aspect of the test is therefore crucial.

According to the objective standard set out by the test,

the employer cannot meet his burden under the B.F.0:Q. defence iF

his evidence consists. of subjective impressions and explanations

&;-'—3—/

- well motivated as they may be - to justify the exclusion; he

b ' . L -
must present evidence to show that the exclusion 1s justified on

i

a factual basis, that his reasons for excluding members of a

U fo— fom—— S— et p— e ¢ e 0B

protected group are supported either by scientific e#idenceyfor
by some other objective data, depending upon the circumstances of

the case. Such were the proof requirements established by the
Supreme Court of Canada in Etobicoke: the Court rejected the

employer (s defence which was'largely based upon the testimony of

' N ,ﬂ%OB. This was the approach in Hayes v. Central Hydfaulic

Manufacturing Co., supra note 206; to this effect, see also
Hunter, supra note 28, at p. 33.

N - : I3 . .
~ ._.“__/ - . ) -

P e e
o
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a number of witnesses who stated that in their dpinL@n - founded - —
on extensive personal experience - firefighting was a "young

man's game"; it held that scientific or medical evidence would

have been more persuasive in this instance and that the "impres-
sionistic" evidence which was presented by the employer simply
Aid not carry sufficient weight to discharge the burden imposed
by the B.F.0.Q. defence. 1In Mr. Justice McIntyre's words:

The employer argued that firefighting was a

dangerous occupdtion which required physical

strength, stamina and alertness beyond most S
other occupations. It contended that there were /
such dangers and hazards that young and fit men 7

were required, and that the adequate pefformance{

of all members of a firefighting unit was essen- '

tial to preserve public safety and that of the:

employees themselves. The arbitrary retirement \

age was therefore justified as a reasonable ;

measure to assure the maintenance of adequate /
fire protection in the municipality and, at the /
same time, to avoid the dangers which could

result from keeping all members employed until \\
age sixty-five.

In dealing with the evidence Professor Dunlop
remarked that it was largely 'impressionistic'.

He considered. that something more was required .
to discharge the burden of proof and noted the -
insufficiency of general assertions and expres-
sions of witnesses, some with long experience in
firefighting, to the effect that firefighting

was a 'young man's game'. He remarked upon the
absence of any scientific evidence to support

the employer's position and concluded against

the employer

I am by no means.entirely certain what may be
characterized as 'scientific evidence'. I am

far from saying that in all cases some ‘scienti- . e
fic evidence' will'be necessary. It seems to ’
me, however, that)in cases such as this statbs-.
+ tical apd medical evij7nce based upon observa-

LY

e —

tion and research on the question of aging, if
not:in all cases absoljutely necessary, will )
certainly be more persuasive than the testimony
of 'persons, albeit with great experience in
firefighting, to the effect\that firefighting is
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a 'young man's game' My rev1ew of the ev1dence
leads me to agree thh the board of inquiry.
While the evidence given and the views expressed.
were, I am sure, honestly advanced, they were,
in my view, properly described as 'impressionis-
tic' and were of insufficient weight (404}.

The position adopted by the Supreme Court of Canada with

respect to the objective element of the test is consistent with

other decisions which also rejected subjective defences based,

-

- Wt

for tﬁelr part, upon stereotyped or paternalistic views regardlng

members of a protected class.

There are freguent examples of cases in which employers

unsuccessfully argued the B.F.0.Q. defence by relying upon

stefeotyped or paternalistic views, particularly in matters

involving discrimination based on age., sex or physical handicap.

other

Thus, for example, in Hadley v. Mississauga (405), an-

case dealing with a compulsory retirement policy for fire-

men at the age of sixty, Chairman Lederman remarked as follows:

.
\-__,

It is not sufficient to bring an employer within
the saving statutory provision merely by tih
labelldng of the job as 'strenuous'. ... A
claim ggr differentiation should not be permit-
ted on the_basis of *an employer's assumption
that every employee over a certain age becomes

,  physically or mentally unable to perform the :
duties of a Jjob (406).

L
o

404.

405.

408,

Supra note 23, at p. 784. For examples of cases in which
tHe employer succeeded in demonstrating that the reguire-
ment was objectively justified, see: Manitoba Human Rights
Commission and Finlayson v. The City of W1nn1peg {1983), 4

C.H.R.R. D/1255 (Man. C.A.); Canadian Human Rights Commis-
sion v. Voyadeur Colonial Ltd. (1980), L C.H.R.R. B/139
(Can.), and Little v. Saint John Shipbuilding and Drydock

Co. Ltd. (1980), 1 C.H R.R. D/1 (N.B.J.

Supra note 258.

Ibid., at p. 1ll. —
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Similarly in Hawkes v. Brown's Ornamental Iron Works of

Belleville Ltd. (407%), Chairman Scberman said this:

AS

v+ the [B,F.0.0Q.] subsection may only be used to -
T jusElfydiscrimination based on age when ‘the
réspondent has satisfied the Board that there are
sound reasons for the qualification .... [There
was no] evidence presented to provide a sound
basis for classifying men or women over the age
of fifty as being disqualified for the [weldingl.
job (408). !

In matters "d2aling with sex discrimination, Boards have
[
/

not been willing to'abcept defences based on paternalistic vieWws -
regarding women nor on the need to protect them from strenuous or

dangercus jobs {(409). In one of these cases, that of Shack W

London Drive-Ur-Self Ltd. {(410), Chairman Lederman commented

upon the role of paternalistic views in B.F.0.Q. defences and, to

this end, he quoted the following passage from the American case
T —

of Weeks v. Southern Bell Telephone and Telegraph Co. (410a}:

Title 7 rejects just this type of romantic
paternalism as unduly Victorian and instead
vests individual women with the power to
decide whether or not to take on unromantic

407. Supra note 383.
408. Ibid., at pp. 18-19.

409. E.qg.} lger v. Branch No. 4 Royal Canadian Legion, supra
note 257 (desire to protect the "falr sex" from an un-
pleasant job as doorman); Robertson v. Metropolitan
Investigation Security (Canada] Ltd., supra note ZI0
(protecting women from certain hazardous security jobs):
Shack v. London Drive-Ur-Self .Ltd., supra note 383 (concern
for the personal, safety of complainant who, had she been
hired, would have been left alone in the office at night
with the office being subject to crimes-such as robbery).

410. Ibid.

410 a,408 F. 2d 228 (1969).

&
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tasks. Men have always had the right to deter-
mine whether the incremental increase in remu-
neration for strenuous, dangerous, obnoxious,
boring or unromantic tasks is worth the candle.
The promise of Title 7 is that women are now
to be on equal footing. We cannot conclude
_that by including the bona fide occupational
gualification exception Congress intended to : : il
renege on that promise {411). )

In a similar vein, it is worth quoting yet anofher deci-

sion from the United Sﬂates {(412) in which the Court warned

against "attempts to raise a commonly accepted characterization

of women as the 'weaker sex' to the level of a BFOQ" (413). The

Court added the following:

We have. considered the meaning which appellants

would ascribe to BFOQ, as provided for in the

Act. We conclude, however, -that the Commission

is correct im determining that BFOQ establishes

a narrow exception inapplicable where, as here,
employment opportunities are denied on the basis el
of characterizations of the physical capabili-

ties and endurance of women, even when those

characteristics are recognized in state legisla- .
tion (414}. e

) False assumptions regarding the abilities of handicapped

pergons have been at the root of numerous cases of discrimination
based on handicap. Here too, Boards have refused to accept
generalizations and subjective impressions as the bhases for

~

B.F.0.Q. defences. For example, in Ward v. Canadian National

1

411. 1Ibid., at p. 22.

412. Rosenfeld v. Southern Pacific Cdmpany, 444 FP. 24 1219
: (1971). See also the discussion regarding this case in
e Tarnopolsky, supta nhote 24, at p. 286.

413. 1Ibid., at p. 1224.

-4

414. Ibid.,. at p. 1227. . .
4 ' ) ‘ .
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Express {(415), the complainantlﬁas refused a job as a waréhouse-

man because hes lacked the fingers and thumb on his right hand.

cluded that the employer did not succeed in meeting
. . . Y

his burden un:ér the B.F.O.Q. defence, saying: .

The required standard must be directly related
to the needs of the job, and there should be
some evidence that the handicapped applicant,
by failing to meet the minimum physical re-
quirement, is therefore unable to perform the
job as well as a non-handicapped employee.
Anything less would have the result of allow-
ing employers tc assume that an employee, by
virtue of having a handicap, is unable to do a
particular job, perhaps based on nothing other
than the employer's prejudiced or outdated
attitudes as to what the handicapped can or
cannot do {416).

a

And continuing further, the Board added that:

[T]he burden is on the employer to show that
its physical reguimement 1s rationally bdsed
and is not founded on unwarranted assumptions
or stereotypes, i.e. that 'it is supported in
fact and reascn'. I have concluded that the
employer assumed that applicants lacking digits
on a hand would be unable to perfoim the job,
and that this policy does mot take into account
the exceptional individual, such as Michael
Ward, who has demonstrated that he can do the
job despite his disability. Based on the
evidence, I.am unable to conclude that if Mr.
Warde were given the job at CN Express, that he
would prove a safety risk to his fellow
employees (417).

In closing on this topic, a few words regarding reliance

on medical expertise .might be appropriate. 1In the case of

415. Supra note 399.

416. Ibid., at p. 697.

417.  1Ibid., at p. 700.
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Andruchiw v. Corporation of the District of Burnaby (418’, which

involved tﬁe‘refusal to hire the .complainant as a fireman because
of spondylolysis, a congenital malformation in the spinal column,
the Board-accepted the¢eviéeﬁce showing that the béck defect was
of no significance in terms of the complainant's ability.to be a
firéfighter. Nevertheless, Chairman Peck diémissed the compléiﬁt
of discfiminati&n because it wés shown that the employer did not
act alone in refusing the complainant; rather, it relied on the
advice of a qualified medical practitioner (419). This decision.
was subsequently upheld by the B.C. Supreme Court (420).
This approach has not, however; met with unanimous
T

approval. Relying on the test established in Etobicoke, the

Board in Cook v. Noble et al» (421) refused to follow the prece-

- dent set out by the Andruchiw case. Madam Chairman Smith '

Eriticizéd this precedent by pointing out the following:
&)

[W]e must ask whether the physical capabilities
sought by the respondents here wer'e related in
an objective sense to the performance of the .
job; were they reasonably nécessary to assure CQJ
the efficient and economical! performance of the y
job without endangering [thegcomplainant], his

rd

418. (1982), 3 C.H.R.R. D/663 (é.c.).'
419. 1Ibid., at p. 667.

420. (1983), 4 C.H.R.R. D/1182 (B.C. 8. Ct.). -

421. (1983), 4 C:H.R.R. D/1510 (B.C.). This case involved the
refusal to hire the complainant as a child-care worker
because he suffered from cgrebral palsy which ‘caused him
some weakness in his 1€¥ft hand and leg. The Board ulti-
mately concluded that the employer had succeeded in making
out a defence based on B.F.0.Q. :
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co-workers or the residents? I think that ask-
ing the question in this way makes the best

[sic] for reasonable cause a more objective one
than it was in either the Jefferson or Andruchiw
_case, where a great deal seems to turn on Wwhether
the decision was a reasonable one in the light

of the criterlia used by the employer rather than
on whether the criteria themselves were reason-
ably based {422). (emphasis 1s mine) .

In a highly interesting-.analysis of the value of expert

-testimony with respect to B.F.0.Q. defences in handicap cases

{423), Professor William Black maintains that there is a "real

ddnger of succumbing to a tyranny of experts ih assessing‘the
effects of physical and mental conditions". He adds that "one
cannot, do away with expert testimony. Such testimony often 1is
of consiéerable value. But it is impd;tant not to be lulled into
assuming that 'experts' -always are right" (424). Professor Black
then proceeds to enumerate certai%’factors which may indeed
weaken the value of certain medical expertise: a) often the medi-
cal opinion_js provided by a doctor who has an ongoing relation-
ship with an employer and. ung:oidably, the interests of the firm
will be preferred to those of the job applicants, particularly in
close cases; b) the doctors con cting medical examinations .
usually try td determine which areé the least risk applicantg or..

the best ones, as opposed to which can simply do the job reguired

of them; ¢) doctors are not likely to have specialié d knowledgé

9

422. Ibid., at p. 1518.

\ . ’

423. William Black, "Bona Fide Occupational Regquirements and -
Physical and Mental Conditions", Speech prepared for the
1983 CASHRA Annual Conference, Saskatoon, May 29 to June 1,
‘1983

424. 1Ibid., at p. 5.
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of all the condjtions that may c¢rop up and the tempFatlon to rely.
on inadequate or outdated medical information. may be great, and

1astly,‘d)'the doctors do not always have a detailed knowledQ; of

ﬁhe duties required by the Job and they may make unwarranted
assumptions about the duties of, for instance, a firefighter ¢
bus driver, therefore making inaccurate assessments as to the
capability of the applicant to handle the job at hand (425).

This commentary suggests a few reasons for which de-

fences based upon the fact that medical advice has heen obtained

.
.

should be subiject to the same scrutiny as any other defence.
1
AN

Indeed, in these and other situations, it is for the

-
W

courts to ensure that the refusal is not based on subjective or
"impressionistic” considerations - he they formulated hy medical
experts or otherwise - and the courts must he the ones to decide

whether the employment requirement is objectively founded. «

iii) The requirement ibB reasonably necessary

By using the expression "réasonably necessary'rthe

v -

Supreme Court of Canada required theaapplication of a necessity

[

test and not one of business égnvenieﬁce (426).

:

The necessity criterion has been interpreted in other
cases as requiring that the employer demonstrate that the essence
of his business would he undermined if the discriminatory

o Coa .
requiremend were to he removed (427).

7

425. EEEQ.} at p. 7-

426, Cafson et al. v. Air Canada, supra note 339, at p. 828,

427. Carspn, ibid: Segrave v. Zeller's Ltd., supra note 263, at
. s - : b3 :
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‘A leading American case on the issue of necessity is
’l
that of Diaz v. Pan American World Airways (428). 1In tHis

matter, the Fifth Circuit C t of Appéalé was asked to deciae‘
wheﬁher the employer'srpolicy'of hiring'ohly women as flight
cabiin personnel Was éustifiéd. The céu;f rejected the employer's
‘defence based on B.F.0.Q. and,"®n doing so, it made the follo@ing

remarks: '
{T]lhe basis of egclu510n is the ability .to -
perform non-mechanical functions which we find’
to be tangential to what is 'reasonably necessa-

¥ ry' for the business involved, the exclusion of

all males because this is +the best way to select
the kind of personnel Pan Am desires simply
cannot be justified. Before sex discrimination
can be practiced, it must not only be shown that
it is impracticable to find the men that possess
the abilities that most women possess, but that
the abilities are necessary to the business, not.
merely tangential.” . ’

T

Similarly, we do not feel that the fact that Pan
Am's passengers prefer female stewardesses .
v ~ should alter our, judgement. On this subject,
EEOC guldellnes 'state that a BFOQ ought not” be
based on the 'refusal to hire an individual
because of the preferences of coworkers, the.
ema}oyer, clients or customers' . \
... While we recognize that the public's ex
., tation of finding one sex in a particular role
.. may cause some initial difficulty, it would be
totdlly anomalous if we were to ,allow the pre-
'ferences and prejudices of the customers to
;+ + determine whether the sex discrimination was )
valid. Indeed, it was, to a large extent, these
very prejudices the Act was meant to overcome.
Thus, we feel that customer preference may b€ L
taken intO'aCCOUnt only when it is based on the
company s Lnablthy to perform the primary func-

£B

A’ tion or service it offers.
e Of course, Pan “Am argues that the customers'
preferences are not based on ‘'stereotyped think-
b ing', but the mability of women stewardesses to
e i
\

IS
"

W ba® G e Deow

- ‘ ;
428, 442 F(iz§. 385 {1971}

)

. - o - i \
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I better provide the non-mechanical aspects of the
job. Again, as stated above, since these as-
. pects are tangential to the business, the fact
l ' that customers prefer them cannot -justify sex-
discrimination (429). )

In addition to making a distinction between that which )

is “necéSsary" and that which is "tangential" to a Qusfhess, the’ %:

.-

Court of Appeals in Diaz also dealt with the issue' of customer

l prefer&nhce in relation to the standards of the B.F.0.Q. defence
f/ff\\L. and it ué}imately Keld that such a factor could not justify a
'[~' discriminatory practice. ' X

EDeferlggs based on customer preference have similarly

j i .
.t

been eyed with misgivings by humip rights boards in this country

(430). The opinion of one Board in this respect is dspecially

Fommnai

worth repeating here. In Manitoba Food and Commercial Workers

’

Union v.fCanada Safeway Ltd (qgl), the Board examined the

legallty ‘of a no-beard pollcy for male gmployues working as™ food
= L] \‘:ﬂ.

A ‘_ .

and service clerks in the retail food store% belonging to the

-

respondent. Madam Chairman Steel made- theSe remarks regarding

~customer preference: ¥

As has already been polnted out, although in
this case there is ev1dence to establish that
fHe customers of Canada Safeway Limited might
discontinue thelr patronage if bearded male

429. Ibid., at pp-. 389-390. .
' \
430, E g. Imberto v. Vig-and Tony Coififure et al., supra note -
“ 265, at pp. 397-8 (co-worker preference] and at pp. 398-9
(customer preference); Ballantyne v. Molly 'N' Me Tavern
(1983), 4 C.H.R.R. D/ll§ (Ont.), at p. 1196:
[A] mere statement of the commercial desirability of a
"discriminatory jOb category would not itself establish
a bfog.
Berry v. The Manor Inn (1980), 1 C.H.R.R. D/152 (N.S.), at

l . p. 153. ' See also Hunter, supra, note 28, at pp. 32-33.

« ) . . : »

g 4%5: Supra note 386.
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employees were allowed, I do not b{Lie-ve that
this would theh make consumer preference a
reasonable occupational qualificatioz. To

allow consumer preference to justify discrimi-

natory conduct negates- the whole concept of

Human Rights Legislation. It would be incon-’
sistent to allow the preferences and prejudices -
of the customers to determine whether the sex

* discrimination was valid when to a great extent

it was these very prejudices the Act was meant
to overcome (432).

-
- The objections against a defence based on customer pre-

were also highlighted in the Singh case (433) where,

Lester and Bindman in Race énd Law (434), Chairman
concluded the following:

Nor can the possibility that any of Security's
clients might prefer not to have a Sikh as a
security guard avail security:

'Nor would it be consistent with the itdea of
equality to accept the prejudices of others
as a relevant reason for according differen-
tial treatment to members of a particular
racial group. If Jones, a black worker, is
otherwise qualified for a job, it is as
irrelevant a reason for rejecting him that
his colour is objected to by other workers
as that it offends the employer himself. In
both cases, the alleged ‘'reason' for his
exclusion is his colour; in both cases, it
is not a relevant reason for exclusion con-
sistent with the idea of equality' (435).

In this and the preceding section, the B.F.0.Q. defence

- has been analyzed within the context 0f the objective reyguire-

ments imposed by the Etobicoke test. At this point, it might he

432. 1Ipid., at p. 1507.

433. Supra note 5.

434. Supra note B80.

435. Supra note 5, at pp. 34-35.
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worth, by way of recapltulatlon, to refer to guidelies whlch have '

been lssued regarding the meanlng of - the B.F.C.Q. defence. Per-
haps the most interesting ones are the American EEQOC Guidelines,

the Regulatlons under the Saskatchewan Human Rights Code, R.S.S.

1978, c. S-24.1° (1979), and the Bona Fide Occupational Require-

ments Guiﬁelines (1981), under the. Canadian Human Rights Act,

s.C., 1976-77, <. 33.
Thus, s. 1604.2(a) of the EEOC guidelines reads as

follows:

The Commission believes that the bona fide occupa-
tional qualification exception as to sex should be
interpreted narrowly. Labels - "men's jobs" and
"women's jobs" ~-tend to deny employment oppor-
tunities unnecessarily to one sex or the other.

(1) The Commission will find that the following
situations do not warrant the application of
the, bona fide occupatlonal qualiftecation

xcepLLon

{i) The refusal to hire a woman because of
her sex based on assumptions of the
comparative employment characteristics
of women in general. For example, the
assumption that the turnover rate among
women is higher than among men. '

{ii) The refusal to hire an individual based
on stereotyped characterizations of the
sexes. Such stereotypes include, for
example, that men are less capable of
assembling intricate equipment; that

N women are less capable of aggressive

salesmanship. The principle of non-
discrimination requires that individuals
be considered on the basis 0of individual
capacities and not on the basis of any
characteristics generally attributed to
the group.

_ _ ) _ L, . .
., . - ) .

(iii) The refusal to hire an individual be-
cause of the preferences of co-workers,
the employer, clients or customers
axcept as covered specifically in sub-
paragraph (2} of this paragraph.



In Saskatchewan, s. 1{b) of Regulation 216/79 provides

- ‘this definition of "reasonable occupational qualification":

. T L(d)

"reasonable occupational qualification"
means, inter alia, a gualification:

-
a4

(i) that renders it necessary to hire members
of one. sex, one age group or of a certain
.physical ability exclusively in order
that the essence of the business opera-
tion is not undermined; or

[}

(ii) that is essential or an overriding, legi-

timate business purpose; or

{iii) that renders it necessary to hire members
of one sex, one age group or of a certain-

physical ability exclusively in order
that the duties of a job involved acn be
performed safely; but does not include,
inter alia, a qualification:

{iv) based on ‘assumptions of the comparative

employment characteristics of that sex,
age group Qf state of physical disability
in general; _

{v) based on stereotyped characterizations of
the sex, age group or physical disabili-
ty:s ‘ o )

(vi) based on the preferences of co-workers,

the employer, clients or customers,
except that, where it is necessary for
the purpose of authenticity or genuine-
ness, sex shall be a reasonable occupa-’
tional gualification;

(vii) that distinguishes between "light" and

"heavy" jobs which operate in a disguised
form of classification by sex and which
creates unreasonable obstacles to the
advancement by females into jobs which
females colld reasonably be expected Lo
perform.

The Federal Guidelines (1981) estabhlish, for example,

the following criteria for the purpose of section 14{a) of the

Banadian Human Rights Act:




_—— ke Exmd . R S DD S

LIRIPET  irwmes s

- 183 -

-

Paragraph 1l4(a) of the Act applies in-any case
where an employer establishes that a specific

ability is necessary for the safe and adequate
performance of a job.

IFor-the purposes of paragraph 14(a) of the Act,-
the following employment practices are not based
on a bona fide occupational requirement:

(a) the eligibility of an individual to participate
in an employer's group insurance, pension or
other benefit plan; ~ DY

(b) an assessment of an individual's ability to
perform the job that is based on that indivi-
dual's membership in a class or group of indi-
viduals that is protected from discriminatory
practices referred to in sections 5 to 13 of
the Act rather than on the lnd1v1dual '8 own
merit and ability;

—
9]
—

a requirement based on co-worker ot CHSE? er
preference not related to an‘individual'sm)
ability to perform the job; or

{d) a requirement that the job be performed only in
a certain way where reasonable alternative ways
may be found.

Where an employer devises methods of testing an
individual's performance of a job, he or she shall

.proceed as follows to establish bona fide occupa-

tional requ1rements

(a} identify the essentlal tasks that make up the
requirements of the job;

(b) identify the skills and capabhilities required
_to perform the essential tasks of the job;

(c) use methods that evaluate the ability of the
individual to carry out by any reasonable
method the essential tasks of the job;

(d) set standards that do not exceed the minimum
requirements of the job.
&
For the purposes of paragraph l4(a) of the Act,
where an employer offers an employment opportunity
to a handicapped person,

{a) the requirement that the handicapped persén.
pass tests that would not be required of him if
he or she were not a handicapped person is not
a bona fide occupational requirement; and

Y
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s “ ! :
(b} a handicapped 'person shall not be presumed to
be’ unakle to perform the job unless . testing
shows that the person cannot actually perform
‘one or more of the essential tasks of that

job. N :
N, . ‘ ) ‘ G
In sum, a coufp or tribunal should always ensure that a
B.F.0.Q. defence,_when it' is pleaded, is based not oﬁly upon

evidence of subjective good faith, but also on objective facts
e ) 4 . -

which suﬁb@%gﬁﬂihu

KT
TR

:xclusion and on proof that the exclusion is

v
R
AT
.

specifically necessaky and justified by the requirements of the
? :

Ay

job in guestion. ' ‘

In light of the criteria discussed above and, more
particularly, in view of the inte%pketation given by the Supreme
Court of Canada in Etobicoke, it is éstonishihg to‘Eind that some
courﬁs and tribunals have held that proof that an exclusion is
practised by large and imﬁortant busiﬁe;ses and organizatioﬁs
elsewhefe, can constitdte a valid part of the B.F.0.Q. de-
fence (436). . 4 |

In closing on this section, it mighﬁ be worthwhile to
point out that the incongﬁstent application‘of_a fequirement may
lead a court or tribunal to conclude that the‘fespondent has not
shown that the requirement is, indeed, a necessary one (437).

iv) Safety ’

In Etobicoke, the Supreme Court of- Canada did- not state

v

436. Coémmission des droits de la personne du Québec v. Cité de
Tdte St. Luc, supra note 401, at p. 1290, and Andruchiw v.
The Corporation of the District of Burnaby, supra note 420
at. p. 1185. '

437. -Hadley v. Mississauga, supra note 210, at p. 12; see also,

c in the United States Hannan v. Chrysler Motors Corp. 3\
(1978), 433 F. Supp. 802 as described in O'Brien v. N
Ontario Hydro, supra note 260, at p. 511.

\
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that the nmploynr s burﬂen in establlshlng a BFOQ defence is

\
lessened where matters of safety are concerned. It did, however,

",
- Ay

indicate that qafety ‘consitutes a dlstlnct element within the
\

RFOQ dcfence to whlch due regard must be.glven. Mr. Justlce Ny
McIntyre de clared that where the issue of safety is involved "the

hoard of inaquiry and the court must consider whether the ov1dence

.

adduced qjustifies the conclusion that there is sufficient risk of
employce fatlure in those over the mandatory‘retirementfage Lo
warrant the carly retirement in tﬁe interests of safetfy of the
omployee, his fellow employees and the public at large" (438).
Mindful of the risks inveolved where safety is concerned, some
hoards of inquiry have held that in such circumstances the;
nmp]oyer's.burden is, indeed, a lighter one (439).

Where the employer articulates concerns for safety, such
is not suFFicient, of itself, to meet the burdeq of proef estab-

lished under Ftobicoke. Indeed, one cannot exempt respondents

from the duty to show that there is a factual basis for their

concerng reqarding safety hazards, nor can one relieve respond-

ents of e duty to show a relationship hetween the exclusionary’

-

requirement and the increased safety hazards. - This view seems

43R/. Supra note 23, at p. 784.

439, Cook v. Noble et al., supra note 421, at p-. 1518: Brideau

v. Air Canada (1583), 4 C.A.R.R. n/1314 (Can.),.at p. 1317;
Canadian Human Rights Commission and Bhinder v. Canadian
ﬁétional, supra note 5 ((1981), 2 C.H.R.R. D/546), at p.
565; Canadlan Human Rights Commission v. Voyageur Colonial
Limited {1980), 1 C.H.R.R. D/239 (Can.), at p. 244; Little
v. Saint John Building & Drydock Co. Ltd. (1980), 1

C.I R.R. /T (W.B.Y, at p. 5.

For a discussion of some of the cases and the issue

of safety, see Tarnopolsky, supra note 24, at pp. 252 ff.
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consistent with the Supreme Court decision in Etobicoke. "In
. g -

this case, even. though the relevanoe of safety concerns to fire-

fighting is evldent to all, the Court ultlmately arrived at the

i

conclusion that the evidence - largely "impressionistic" - was

simply not sufficient to dischhrge the employer's burden under
\l

the BFOQ defence. In the Court's words:

Where a limitation upon continued employment
must depend for its validity on proof of a.
danger to public safety by the contlnuatlon
in employment of people over a certain age,
it would appear to be necessary in order to
discharge the burden of proof resting upon

the employer to adduce evidence upon this
subject (440).

-

In a similar vein, a B.C. Labour Arbitration Board in

B.C. Timber Ltd. (Skeena Pulp Division) v. Pulp, Paper and Wood-

workers of Canada, Local No. 4 (441) held that the employer did
not go "far enough afield in investigating the safety guestions
which concerned them" (442). This case iovo1ve@ the refusal by
the employer to promote the complainant toFa'posttion as macﬁine
tender because he lacked his right arm. Altﬁough the employer
sought to ]ustlfy this refusal on the basis of safety concerns,

it brought no evidence to support Lhese concerns. The Board

- .1 N

rejected the employer's defence because of the lackaof evidence

‘after having set out the following proof requirements:

440. Supra note 23, at p. 784. For another example in which the
Board found that the employer's defence based on safety
concerns was not founded, see Carson et al. v. Air Canada,
supra note 339.

441. (1983), 4 C.H.R.R. D/1557.

442. 1Ibid., at p. 1566.
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[0lne would in the ordinary course of events
regard as, relevant factors at the very least
evidence/pertaining to the 'normal' risks of '
injury $ssociated with the position of Machine
Tender, \the ggture of the grievor's disability

' dnd the tent to which that disability en- -~
hances the risk of personal injury to [the

grievorgd (443). " o d
, BN

The Board then went on to discuss the employef's duty te

make an individual assessment rather than rely on pre-conceived

L

feelings as to the abilities of the individual. OA this point

the Board made this statement:

An assessment of [the grievor] as an individual
was called for, and this was not done

Admittedly the exercise of managerial discretion
in a case such as this is no easy task, for the
obligation imposed by law to have regard to the
safety of employees is an onerous one. Never-
theless it is their legal responsibility to make
these safety decisions, and 'simply because it
might be difficult for management to make these
kinds of enquiries and assess individual cases,
db6es not 1in itself mean that management should
be abscolved from this duty': Re Prince Rupert
Fisherman's Co-operative Assoclation et al.
[(1978) 12 L.A.C. (24) 3087 (444).

-

443.

444,

Ibid., at p. 1565.

Ibid., at p. 1567. To the same effect regarding the duty
to make an.individual assessment, K see Ward v. Canadian

National Express, supra note 399, at p. 700. According to.

.Black, supra note 423, at p. 1, the BFOQ defence is subject

to two approaches: the first requires the employer "to
make an individual agsessment of "the employee" while the
second seems to "allow exclusions based on membership in a
class or group in special circumstances”. He adds, at
p- 2, that "[slince individual assessment is the principle
on which human rights legislation is based, an employer
should be permitted to omit such assessment only where
there are compelling grounds to-do so." A

There is a particularly revealing arialysis of American
developments on this issue in Brian J. Linn, "Disability
and the Law - the Inapplicabiilty of the B.F.0.Q. Doctrine
to Disability Employment Discrimination Cases in the United
States", Speech presented at the 1983 CASHRA Annual Confer-
ence, Saskatoon, May 29 to June 1, 1983. At pp. 11-12, Mr.

' (contd.)
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Inmlight of the aﬁove it is poséible to sﬁmmarize the
relevant'élements of the eméloyerﬁs burden where.a justification.
-baéed on safety is.involved, in this ﬁanner: first, there must be
' some evidence 6f the risks of injury associaééd with the job;

second”? there must be evidence regarding.the nature of the .

complainant's disability or limitations and, third, there must be-
-]

evidence showing a relationship between the first two elements,

¥4 Linn suggests that in disability cases the trend is toward
an individualized assessment of each complainant's situa-
tion. Explaining the reasons which make an individualized
determination appropriate, Mr. Linn also suggests - not
illogically - that this approach is ultimately contrary to
the B.F.0.Q. Doctrine. Thus, at pp. 16-17, he says this:
, When viewed as a whole, the individual determination
l¢ cases recognize that a B.F.0.Q. Doctrine which pertains
' " to people with disabilities simply will not work. Un~
like B.F.0.Q. concepts in areas of race and sex discri-
mination, the handicapped population is simply too
diverse. With respect to disabilities such as low-back
abnormalities and epilepsy, as to which there is a sub-
stantial body of case law, the courts and administrative
enforcement agencies tend to recognize that no two indi-
viduals with these disabilities are-the same. There are
different symptoms with each disabled person and a
different pattern to the disability itself. Some dis-
abilities, such as total blindness, might be .seen as
more homogenious.  However, this simply is not true
factually. Some totally blind individuals utilize
braille, others utilize tapes. An individual's ability
to adapt.to his or her particular business will, to a
great -extent, vary with such factors as: the indivi-
duali's age; the age at which the individual became
< blind; other disabilities which the individual may or
' may not have; the educational background of the indivi-
dual; the social experiences and background of the
individual; and, the extent to which the individual's
other senses have been developed. It-is in recognition
of this substantial variance among individuals with the
same disability that the courts have continued to en-
force the concept of an individualiZzed determination.
That concept is contrary to the B.F.0.Q. Doctrine.
In sum, Mr. Linn argues that in the U.S. the trend has been
to prohibit the utilization of B.F.0.Q. standards in cases
involving discrimination against the disabled (p. 22).

~
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that is that the limitation in question enhances the risk of

) : } .
injury. Moreover, an individualized determinatiorn is preferable, -

wherever possible (445). _ i | -

In closing, it might be worth noting that the Supreme

'Court of Canada has confirmed that anti-discrimiation laws are a

matter of public order and that parties are not entitled to con-

tract out of them (446).

B. DISCRIMINATORY EFFECT

1. Exceptions and exemptions

Just as cases of intentional discrimination are subject
to exceptions and exemptions, so too, are cases of discriminatory
effect subject to such restrictions. For example, s. 10(b) of

-

the new Ontario Human Rights Code, 8.0. 1981, c. 53, specifically

states that there is no violation of the law where "it is de-
‘ 1

no, ) .
clared in [thé] Act that to discriminate because of [a] ground is
not an infringement of a right."
As a result, the comments which were made concerning ex-

ceptions and exemptions in intentional discrimination cases (447)

apply to this section as well. '

2. Business necessity

- Originally conceived as part of the legal definition of

©445. Black, ibid., at p. 2:; Linn, ibid., at pp. 15-16.

446. The case of Etobicoke, supra note 23, at pp. 784-785.

447. Supra, at pp. 156-157.



th'

- s N e e e e bt s b ey e homvei e

- 190 -~

4 -

the discriminatory effects concept (448), "business necessity" -

.

or some varidtion.of it - represents the principal defence in

effects cases. . o el oL

By providing Such a defence the law recognizes that in
certain circumstances an employment policy which has a discrimi-

natory impact may neverthelegs be legitimate. Blééﬁ gi&es this
/
\-\

example of just such a reduireﬁent:

Of course, some requirements will have the
effect of excluding disproportionate numbers
of certain groups but at the same time will
be essential to adequate performance of the
required duties. The majority of medical

< doctors are white males, but it hardly secems

right to require hospitals to abandon the
requirement that doctors have a medical

degree because of its dlscrlmlnatory effect (449). s

The purpose of this defence, therefore, is to give the
respondent an opportunity’to demonstrate that the husiness prac-
tice which has been shown tolhave a discriminatory impact upon a
protectéd group is nevertheless necessary to his husiness opera-
tions and that, as such, it 1is justifiea and legitimate. As a
corollary, the reqpondent has no duty 'to make out a business

necessity defence where the complainant has Falled to oqrahllah a

prima facie case of discriminatory "impact to hegin w1rh {450).

448, See the Griggs definition discussed, supra, at p. 93.
449, Black, supra note 4, at p. 4.

450. According to Schlei and Grossman, supra note 16, at p. 133:
No showing of business necessity in any form is
required unless and until there has heen a proper
showing of substantial adverse impact.

.
(%3
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e
‘As for the burden of prgof, there is little controversy
. Deiun .

on this point. From the outset, the Griggs case placed the bur-

den of‘proving‘business ﬁecessity sqharely upon the defendant

{451) 0" "Where the effects concept has been ekpreésly incérppra@ed

into legiélation, a similar allocation 'in the butdeﬁiéf proof
usually seems to appear (452).

Thus, for instance, it will be noted that section 10(a)

of the new Ontario Human Rights Code, S§.0. 19Bl, ¢. 53, describes

the defence as an exemption. In Etobicoke, the Supreme Court
held that the respondént had the burden of proving his defence on
a balance of probabilities preciéely because it Qaé an excep-
tion (453). It is suggested that this reasoning can also be
applied, by way of analogy, in determining the proper allocation
of the burden of proof under s. 10(a) of the new Ontario Code.

| The meaning of the term "business necessity" - and
variants of it - is much less clear. The principal question
which arises in this respect 1is whether this defence implies a
subjective and/or an objective test. In order to.answer the

question a short comparative analysis between the United States,

the United Kingdom and Canada once more seems appropriate.

451. See, supra, noteg§24-

452. In Great Britain the employer has the burden of showing
that the requirement was "Jjustifiable": The Race Relations
Act of 1976, s. 1{(1)(b}(ii), supra note 103, and also the
Sex Discrimination Act of 1975, s. 1(1)(b}{ii).

453. See, supra, at pp. 162-163.



|-

a) United States

When the United States-Supreme Court decided, in Griggs,

ﬁo recogniie the éffects concept of discrimination, iﬁ incorpo-
rated a defence 'based on business necessity into the defiﬁigion
of discriminatory effect‘itseif. So it was that the Court de-
clared that "[t]he Act proscribeé not only overt discrimination
bgt also practices that are fair in form, but discriminatory in
effect. The touchstone is business necéssity. If an employment
practice‘which operates to exclude negroes cannot be shown to be
related to job performance the praétice is prohibited" (454).

By adopting a job-relatedness criterion the Court chose
to base the business necessity defence upon an objective test
without adding a subjective element to it. Indeed; to this day,
a subjective element does not appeaf to have evér heen regarded
as part of the discriminatory effect/business necessity analysis

in the United States (455).

Before discussing the scope of the objective element of

_the business necessity defence, it should be noted that where

454. See, supra note 222 and accompanying text. In Griggs it

: was shown that the use of certain education standards and
scored tests had a discriminatory impact on Blacks (The
facts of the Griggs case are discussed, supra, at pp. 3l-
32). But, of course, these are not the only practices or
"objective criteria” to have cropped up in effects cases.
Others which have proved to be quite common in the U.S. are
“specific education, license, performance or experience
requirements; arrests: convictions; and garnishments and
other financial criteria ....": Schlei and Grossman, supra
note 16, at p. 132. o

455. For example, in Albemarle-Paper Co. v. Mocdy, 422 U.S5. 405

(1975), the Supreme Court confirmed that proof of malice
was 'unnecessary in discriminatory gffects cases.

.
- s
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‘scored tests are concerned, "as was the case in Griggs, an impor-

“tant part of the employer's business necessity defence may be the

validation of these tests;Aor proocf of their prior validation.

Al -

Tests which have noﬁ?geen'validated may be iﬁadequate aé a means
of.assessing,the candidates' abilify to perfbrm the jobs for
whiéh théy have applied and, more imporéantly, they may also have
the effect of excluding unduly certain minority groups. The
cohsequences of using unvalidated tests were described by
McCrudden in this way: |

It is a basic principle of psychological employ-
ment testing that before any ratings or tests
are used as a basis for making decisions about
actual people who apply for specific jobs these
ratings and tests should be evaluated according
to their effectiveness by some form of system-
atic research. Psychological tests used to
screen white middie \class applicants may not be
effective in predicting the job capacity of a
ghetto black. Withoyt validating the test as to
its predictability with ghetto blacks any compa-
rison of scores between ghetto applicants and
middle class white applicants may be inappro-
priate. So too the usefulness of a test in one
type of employment does not guarantee similar .
+ validity in another. [J.J. Kirkpatrick, R.B.
Eiven, R.S. Barrett and R.S. Katzell, Testing
and Fair Employment: Fairness and validity of
Personnel Tests for Different Ethnic Groups
{(N.Y.U. Press 1968), R.M. Guion, 5 Industrial
Relations 20 (1966).] The Kerner Commission
emphasized in 1968 that such '(a)rtificial
barriers to employment and promotion' would have
to be removed by both public agencies and
private employvers, before blacks could compete
effectively in the labour market (456).

As for the criteria which are applicable to the business
necessity defence, perhaps the most important and the most evi-.
dent factor is that it involves a necessity test, as opposed to

456. Supra note 4, at p. 309.
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one of convenience. Commenting upon, the Supreme Court's approach
; !

in Griggs, Blumrosen said this:. v

The EEOC 1nterpretatlon of the, testlng prov150
was de51gned to deal inter alia with the emple-
yer defense that tests measuring 'general abili-
ties and aptitudes that aré not related to the
particular Jjob or group of’ jobs -for which the
minority ap licant is bexng considered may be
used, even after title VII's enactment. Gri
however, by uphvlding the EEOC's conclusion that
tests must bear a moré intimate relation to the
necessities of the work than that provided under
the rubric of 'general abilities and aptitudes'
adequately disposed of thls argument. This
argument by the emplover “that a standard of busi-
ness convenience should govern was too tlose to
the proposition that wrongdoers should be permit-
ted to establish their own standards of conduct,
an argument long rejected by the common law of
negligence. It is now clear that the standards
of necessity under title VII are to be judicially
established, after a careful scrutiny of the
situation, so that conduct having an adverse
effect on minorities will not be permitted simply
because it would be more convenlent for the
employer. Often, it was business convenlence
that created the practices that proved harmful to
minorities in the first place. It would be a
meaningless gesture to characterize such prac-
tices as discrimination and then to permit them
to be continued under the business necesslty
privilege. To implement the concept that discri-
mination consists of conduct adversely affecting
minorities, it is essential for courts to fashion
a narrow and carefully limited test of business
necessity (457). (emphasis is mine)

The necessity criterion was again emphasized in a
leading case regarding the scope of the business necessity’

defence, that of Robinson v. Lorillard Corp. (458). In this case

457. Supra note 4, at pp. 81-82.

458. 444 F. 24 791 (4th Circuit).
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Mr. Justice Sobeloff emphasizéd £he need to estabiish a standard
of defence which waé sufficiently riggréus to "override" the
discriminatory impaCt of the busiﬁeSs policy, and to se£ a
staﬁdard which was commensurate with the negative‘impact createé
by the policy in question (459). He also included tﬁe absence of
an acceptable alternative as part of the business necessity
defence. Mr. Justice Sobeloff's remarks on the topi¢ were the
following:

[Tlhe applicable test is not merely whether
there exists a business purpose for adhering to
a challenged practice. The test is whether
there exists an overriding legitimate business
purpose such that the practice is necessary to

T the safe and efficient operation of the busi-
ness. Thus, the business purpose must be suf-
Ficiently”compelling to override any racial
impact; the challenged practice must effective-
1y carry out the business purpose it is alleged
to serve; and there must be available no accept-
able alternative policies or practices which
would pbetter accomplish the business purpose-
Sdvanced, or accomplish it equally well with a
jesser differential racial impact. (emphasis is
mine) (460) . '

e o e m e ———————— —

459. This balancing test can also be found in Local 189, United
papermakers and Paperworkers V. United States, supra note
68, at p. 989: - '

When an employer or union has Aiscriminated in the past
and when its present policies renew or exaggerate dis-—
criminatory effects, those policies must yield, unless
there is an overriding, legitimate, non-racial business
purpose. Secretaries must be able to type. There is no
way round that necessity. A nepotism rule on the.other

" hand while not unrelated to the training of craftsmen is
not essential to that end. To be sure skilled workers
may gain substantial benefits from having grown up in
the home of the member of the trade. It is clear none-
theless that the benefits secured by nepotism must give
way because of its effective continuation and renewal of
racial exclusion.

460. 1Ibid., at p. 798.



Al though the Robinson decision may. still be considered a’

"leading statement of the doctrine [of business neceSsity]"(QET}»\“

there is a competing view which reduces somewhat the scope of  the

defence, partlcularly lnsofar as the defendant's duty to show thef

~
absence of an acceptable alternatlve 1§\concerned The leading
N,

case in support of the latter view is that of Albemarle Paper Co.

v. Moody (462), in which a class action was brought by Blacks
alleging that the defendant company had discriminated against

them through its employment seniority system, its employment

-

testing programme and its bepk—pay provlsions. The”court stated

that job relatedness could not be proved through vague and unsub-

stantial hearsay, however, it went on to say that if the defen-

dant succeeded in showing job relatedness, the complainant was

entitled afterwards to show thaf there would have -been another

test or selection device which was available to the employer and

~which d4id not have the same racial effect {463).

In Tonclusion, the American business necessity test is
an objective one which does not include a subjective element.
Furthermore, the objective element requires proof that the dis-

criminatory policy is necessary for the safe and efficient

461. Belton, supra note 4, refers to this case as such, at
p- 1232, note 114.

462. Supra, note 455.

463. It has been argued that the third step, i.e. the prétextual
stage of the Albermarle case, should be abolished since
"any contention that the asserted defence was not
pretextual or manufactured is inherent in the defendant's
proof [under the business necessity defencel": Belton,
supra note 4, at p. 1274. !

?



. - .
N v

operation of the business and, this necessity standard must be
weighed against the discriminatory impact created by the policy- -

As for the duty to show the absence of an acceptable, less-

discriminatory alternative, there are two schools of'tﬁought on

the topic: one regards.this duty as inherent to the employer's
Qusinesé necessity defence while the other sees this as part of

the plaintiff's burden in the third of a three-step approach.

b) United Kingﬁom

o The equivalent of tﬂ; business necessity defence in
indirect discrimination caseg in the United Kingdom is the
“Justifiability" defence which is provided for in both the Race

Relations Act of 1976 (464) and the Sex Discrimination Act of

1975 (465}.

At the outset, the term "Jjustifiable" was meant to have
an objective connotation which was sufficiently broad, however,
to allow a justification based on something other than that of a
business necessity as, for.example, one which was based on social

- ' (N~ . " :
grounds. Describing the debﬁte regarding the use of term "justi-

fiable" which arose in a Standing Committee before the enactment

of the Race Relations Act of 1976, Lustgarten {466) made these

remarks:

464. Section 1(1Y(b)(ii).
465. Section 1(1)(b)}(ii).

466. Laurence Lustgarten, "Justification by Faith? - I", (1983)
133 New Law Journal 1057.




The point was raise :
when an amendment as’ mbv d to replace:’ justi-
fiable' with ‘nece aary'“' The Minister ' . )
resisted, in part oig thé’grounds that-giving . MJ/)
favourable treatment 6 disadvantaged groups -
he instanced concessionary fares on public
transport for 0l1d people - could not be said
to be necessary, but would be justifiable on
soclal grounds. He also thought that ]ustl-
fiable connoted a more objective test - a view
that would place special responsibility on the
courts to develop carefully detailed criteria
by which. to evaluate the p&iported justlflca—

tion, and further suggests that a deferential
approach to review of the e)ployer s decision
'is particularly inapproprigte. It may alsoc be .
concluded that the Ministefr did not see a
significant difference betjween the two terms,

+ since his definition of 'justifiable’' involved
the word 'necessary’' (467

" Although early decisions/endorsed the objective connota-

tion of the term "justifiable" his meaning was slowly eroded as

a subjective element gradually/crept into the interpretation of

this term and, in some inspg;ees, effectively became the dominant

factor. \ .
h] -~

0 of the earliest interpretations of the "justifiable"

ceriterion is to\pe found in Steel v. Union of Post office

Workers (468). Mr. Justice Phillips of the Employment Appeal
Tribunal decided to weigh the employer's need to use the business
regquirement egainst the diseriminatory effect demonstrated by the

complainant's primgafacie case and, in order to apply this halan-

cing test, the Tribunal resorted to a "necessity" test, as

467. 1Ibid., at p. l058.

468. [1978] 2 All E.R. 504.

, )
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oppospd to one of "convpnlence"- it also looked. at whether the

employer could find some non—dlscrlmlnatory.alternatlve. To this

:

effect, the Tribunal said this:

[I1t is right to distinguish between a\re-
quirement or condition which is necessa and
one which is merely convenient, and for %his
purpose it is relevant to consider whether the
employer can find some other and non-discrimi-
natory method of achieving the object (469).

A subsequent decision introduced a different interpreta-

tion of the term "justifiable". In Singh v. Rowntreee Mackintosh

Ltd. (470), the E.A.T. stated that what was "reasonably necessary

in all the circumstances" was sufficient to meet the juétifiable

standard. This case involved a no-beard policy for the employees

working in the réspondent's chocolaté factory.,. a reguirement
which had the effect of excluding practising Sikhs. The Tribunal
concluded that the policy was justifiea for reasons of hygiene.
Lustgarten comments upon these conclusions, however, by stating
that "[n16 attempt was made to look at the feasiBility of‘less
discriminatory alternatiyes, such as permitting the employee to
wear a hair covering, [ard the] fact that the company did not
operate the rule in six of its eight plants throughout the coun-

try was given littke consideration” (471). According to the

[
i

469, SfIbid., at p. . See also Bohon-Mitchell v. Common

Professional Examination Board and Council of Legal Educa-

//,/// tion, supra note 105. (The requirement was not justifiable

in that there was another way of achieving the respondent’'s
objective.)

470. Supra note 109.

471. ﬁHRiﬂ note 466, at p. 1058.
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author, thls and another similar decision (472) represented part

The most subjective interpretation as to what consti—“

tutes "justifiable" can be found in Ojutiku v. Manpower Services

CommlSSlon (474), in which Eveleigh L.J. of the Court of Appeaf
said that "if a person produces reasons for d01ng something,
which would be acceptable to.right—thinking people as sound and
tolerable reasons for so doing, then he has justifiéd his con;
duct" {475). In Lustgarten's view "since most respondents can
produce some less than silly reasons in support of their prac-
tices", the Court of Appeal's approach "amounted to reading the‘
prohibition of indirect discrimination out of, existence" (476).

Indeed, in a consultative document iésued July 18,
1983 (477), the Commission for ﬁaciai Equality proposed an amend -~
ment to the Race Relations Act of 1§76 which would replace
"jugtifiable" by "strictly justifiable”. At p. IT of phe docu-
ment the following comments appear:

[Tlhe sort of reasons which can 'justify' a

practice having adverse effects on minority

groups should be strictly limited. Most
practices will have some plausible reason

472, Paneqar v. The Nestlé& Co. Ltd., supra note 109.

— ———— e —— e e i . ——— aa - — s

Q
473. §BR£E note 466, at p. 1058,
474 [1982] I.C.R. 661; [1982] T.R.L.R. 418.

475. 1Ihid., at p. GA8. . ' .

476. Laurence Lustgarten, "Justification by Faith? - 11" (1984),
134 New Law Journal 9, at p. 9. -

477. Commission for Racial Equality, Review of the Race Rela-

tions Act of 19?E,Z_EQE§E}tagiiﬁ"PQEHﬂﬁﬂE' July 8, 1983.
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" . underlying them but if all sorts of reasons
are acceptable to the courts as justifying
discriminatory practices, in effect the
' status quo will be preserved:. It is the job :
of the tribunals and courts to strike down
practlces with adverse impact unless they
-really are justifiable. We :think this meéans
holding a proper balance and that this idea
might be better expressed if the statute used '
words such as 'strictly justifiable’ (478).

In conclusion, the “~ustifiable" defence) originally
intended as an objective test, has been given a largéi} subjec-
tive connotation by the courts and tribqnars. This seems to have

seriously weakened the effectiveness of the relevant anti-

. discrimination provisions and to have given rise to a proposal

for legislative reform in order to strengthen the legal protec-

tion against indirect discrimination.

- c¢) Canada '

Although the scope and the meaning ;f the Canadian equi-
valent of the business necessity defence have not yet been clear-
ly articulated, a look at the terminology useﬁ to define the
defence should provide some indication as to whether it should be
given an objective and/or a subjective connotation in this coun-
try.

At the outset, one will note that the terms used to
identify the business necessity defence héve varied over the

vears, and also from one jurisdiction to another. Probably the

earliest reference to this defence can be found in Colfer wv.

478. Ibid., at p. II.
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Ottawa Board of CommissTFE;;/;:I;:T (479) in which Chairman ”

Cummlng_/aad that "an employment regulatlon neutral on the face

//cf//z, i.e. one that applies to all prospective employees equally!

but has the effect of excluding women, is wvalid if it %s shown
that the regulatlon is in good faith and is reasonably neéeSsary
to the employer's business operations® (480). It‘may be noted
that the very same expression'was.uéed to describe'the defence in

/

Singh v. Security and Invesq_gatlon Services Ltd. (481). As to

the meaning ascribed to this defence, Chairman Cumming, who also

presided in the Singh case, said this in Colfer:

~

In my opinion, the words bona fide do not sim=-
ply mean 'good faith' or 'honest intention' but
require also that the employer show that the
minimum height standard ... is reasonably
necessary to the employer's operations as a

police force 5482).
Chairman Cumming's words'suggest a dual approach, to the
defence in effects cases, one which contains both a subjective

and an objective element.

Human Rights Code in 1981 introduced a slight modification in the

terminology used to describe the defence in effects cases. Thus,

s. 10(a) of the new Ontarlo Human Ragbts Code, S.0. 1881, s. 53,

uses the expression "reasonable and hona fide ... in the
479. Supra note 5.

480. Ibid., at p. 37; see also, supra, note 235 and accompanying
text

481. Supra note 5, at Dp. l6.

482. Supra note 5, at p. 71.
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circumstances", Iﬁ my view this éexpression is heavily burdenea.
with a sﬁbjective connotation (483): in itself, the term “reason-
.able" - much Tike phe term "justifiable" in the United Kingdém -
invites a“subjectiQe'assessmenE both‘oﬁ therpart of the employer
and on the part of the fact-finder; as for Qgﬂgﬂﬁigg; many courts’
and tribunals have interpreted the terms as including a

subjective element (484} as well as an objective one.'Hopefully,

the courts/And tribunals will also ascribe an.objective con-

notdtion to the expression found in s. 10(a) of the new Ontario

Qpﬂg.

Such an interpretation would be in keeping with the tradi-

course, with the purpose of the law which is to provide an effec-

tive har against discriminatory effect practices.

In addition to the approaches just discus:ZHT"it is

worth referring to that adopted by the Tribunal and Mr. Justice

l.e. Dain in the Bhinder case. In this instance, it was the inter-

—_—— e e e,

preotation of the Canadian Human Rights Act, S.C. 1976-77, c. 33,

which was in issue. The Tribunal simply relied upon s. 1l4(a) of

the Act as the basis for the employer's defence (486). This

section reads as follows:

14

484.

485,

486,

See comments to this effect in Chapter 2, supra, at
Pp. 96-97. '

pp. 166-167.

~

See discussion, supra, at pp. 169 ff.

Supra note 5 ((1981), 2 C.H.R.R. D/546), at pp. 561 ff.
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s. 14. It is not a discrimidatory practice if

(ay aay.refgsal, exciusion, expﬁlsion, suspension, '
limitation, specification or preference in
relation to any employment is established by
an employer to be based on a bona fide occupa-
tional requirement." ’

The Tribunal then went on to apply the Etobicoke test to
this defence. The scope of the test has already been analyzed in
this chapter (487) and suffice it to say that. in doing so, the
Tribunal in Bhinder adopted the dual approach to the defence in
effects cases, that is one which contalns both a subjectlve and
an objective element (488).

3 The majority of the Federal Court of Appeal in Bhinder

—— gy e

{489) did not, of course, examine.the scope of the defence since
it coacluded that the Act d{d not prohibit discriminatory effect
practices in the first place. In his dissenting judgment Mr.
Justice Le Dain did, however, endorse the Tribunal’'s approach
regarding the interpretation of the defence (490).

As to whether or not the Etobicoke test can so be trans-

posed and applied to effects cases, it should be remembered that

Etobicoke dealt with a distinction which was admittedly based on

487. See discussion, supra, at pp. 163 ff.

488. 1Ibid., at p. 581: "A bona fide occupational requirement
Implies both a subjective and objective element”.

489. Supra note 9.

490. Ibid., at pp. 1413 ff. It is interesting to note that in
his judgment, at p. 1414, Mr. Justice Le Dain refers to the
"justifiable" criterion used in the United Kingdom. In
1ight of the interpretation that this term has received in
recent years (see discussion, supra, at pp. 197 ££.) it is
suggested that the term "justifiable” has a more subjective
connotation than 'the term bona fide under the Etobicoke
test and that, as such, it should be referred to with
caution in this country.
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age:‘it‘was the;eﬁore a caée of direc£ or intentional dis¢rimina-
tion (491). It is true thaﬁ the criteria on.which the test is .
hased are relevant to the effects 'cases, particularly insofar as
the objective element of the test is concerned (492); never-
theless, it will be interesting to have the Supreme Court arti-
culate its test specifically within a context involving the
discriminatory effect principle (493).

In conclusion, it has beeh'shown that while American
Courts have cschewed the subjective approach in applying the
busineés necessity defence, the courts and tribunals in the
linited Kingdom have gradually moved in the opposite direction
giving the term "justifiable" a highly subjective connotation
which, according to some, might endanger the effectiveness of the
indirect discrimination provisions. For its part, Canada seems -
for reasons which are not altogether clear --to have adopted a
duaf approach which contains.both a subjective and an objective
elemént. It is still early to assess which of the two elements
will become dominant in the long run but it would be wise for us
too avoid the difficulties experienced in the United Kingdom as a

result of an excessive emphasis on the subjective element.

491. See comments regarding the distinction between the B.F.0.0.
and the business necessity defences, supra, at pp. 151-155.

. 492, Since the usefulness of the subjective element of the

Ftobicoke test was questioned in relation to intentional
discrimination cases (see, supra, at pp. 167-169), its
usefulness in effects cases, which do not in the least

require proof of intent, appears even less convincing.

493. It should be noted that the Etobicoke test and the B.F.0.Q.
defence might not so easily be applied to effects cases in
those provinces in which the BFOQ defence is limitative:
see comments, supra, at pp. 153-154.
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CHAPTEK'5: THE BURDENS:OF PROOF (494)

'

At the very beginning of this sgudy, the close rélation—
ship-between a right and proof of the exiétepce of that‘right was
pointed out (495); it was shown that the enforcement of a sub-
stantive right depends on the party's ability to meet cerﬁain
standards established'by“the'rules of evidence.

The purpose of this chapter is to examine the relevance
of proceddLal-mechaniSms to discrimination law, to take a close
look at the manner in which rules of‘procedure have sometimes
hindered the effective enforcement of anti;disqrimination lawé
and to examine how they can be used to enhance their effective-

ness. The following analysis will concentrate on intent cases -~

by far the more contentious area where procedural issues are,

o
concerned - to be followed by a brief discussion’?egardinj t

burdens of proof in effect cases.

A. Intent

In trécing the evolution of the concepts of discriminp-
tion from intent to effect in Chapter 1, it was pointed out that
an impbrtant cause of this evolution was the difficulty involved

in proving the element of intent. Thus, it has bheen shown that

——————— e = N

~
AN
494. The term "burdens of proof” refers either to the "alloca-
tion" of proof or to the "standard" of proof. 1In thisg
chapter it is the former that is abhout to be studied; the
rules pertaining to the standard of proof in discrimination
law are discussed, infra, in part IT, at pp. 337-340,

495. Sugig, note 2 and accompanying text.
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the effecté congept'was initially regarded as a means of ci;cqm-‘
venting tﬁese problems of proof. 1In bypassing this element‘of;
proof,‘ﬁowevgr,‘the effects conéept did little to reéolve the
myriad-of problems inherent in proving the intent factor itself.
Moreover, cases based on prejudice, paternalism, stefeotypes, |

ete., s8till required proof of the respondent's illegal state of

mind, and, since the effects concept was irrelevant to'these~forms'
of discrimination, the pfoblems related to proof of intent
remained intact as far aé those cases were concerned.

Courts and tribunals noted the Ffact that complainants
bore a particularly heavy burden in having to prove the other
party's state of mind, and a series of procedural devices were
drawn upon for the ostensible purpose of easing this burden (496).

Over the years, terms such as the "prima facie case'", "presump-

tions" and "shifting burdens of proof" filtered into intentional

discrimination cases and, with time, these notions assumed key

positions in the assessment of these cases. So it was that an
oft-repeated principle became incorporated into discrimination

law. This principle, succinctly stated, holds that once the

496. Many of the cases that deal with procedural issues have
directly alluded to the difficulties raised by the duty to
prove intent. For example, in the U.S. see: McDonnell
Douglas Corp. v. Green, supra noteé 19; Texas Department of
Community Affairs v. Burdine, supra note 20, at p. 1096. In
the U.K. see: Oxford v. Department of Health and Social
Security, [1977] I.R.L.R. 225, at p. 276; Wallace v. South
Eastern Education and Library Board, [. ‘807 I.R.L.R. I93, at
p- 195, and in Canada see: Bremer v. Board of School
Trustees, School District No. 62 (Sooke) et al., supra note

20, at p. 31-327, and Ruest v. International Brotherhood of
Electrical Workers and Nicholls, supra note 121, at p. 2.
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complainant has made out a prima facie case of discrimination,

the burden then shifts to the respondent to show a legitimate,

-y

non- discriminatory reason for his actions (497)}.

At first glance, this principle appears to achieve the

purpose for which it was developed, that is to alleviate the

complainant's burden in having to prove the respondent's alleged-

G TS WS N SN e e e e pemm  teess WM MEEY  WER e M

ly illegal intent. But upoh scrunity it becomes evident that the

rule raises more issues than it resolves: first, what is the

scope of the complainant's prima facie case? Secondly, what is

the weight of this prima facie case and, thirdly, what are the

nature and the extent of the respondent's burden of proof follow-

ing the so-called shift? Perhaps the most }mportant question is
one which combines ail‘of the above concerns: in sum, who-has the
ultimate burden of provinqﬂpﬁe'respondent's intent in cases of
intentional discrimination?

In the past two or three years the complainant’'s burden

in intent cases has been the subject of intense debate, particu-

larly in the United States and in the United Kingdom (498). To

497. This principle was formulated by the U.S. Supreme Court in
McDonnell Douglas Corp. v. Green, ifid. Principles resem-
bllng this one have been adopted both in the United Kingdom
and in Canada although the meaning and the implications
vary from country to country as this chapter will show.

498. Articles on procedure have become quite common in these
countries. See, for example, in the United States: Joel
William Friedman," The Burger Court and the Prima Facie
Case in Employment Discrimination Legislation”, supra note
4: Mlguel Angel Méndez, "Presumptions of DLsrerlnaLory
Motive in Title VII Disparate Treatment Case, supra note 4;
Robert Belton, "Burdens of Pleading and Proof In Discrimi-
nation Cases: Toward a theory of Procedural Justice"

(contd.)
N
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date, this ¢debate does not seem to have aroused much aptention in

Canada. Peyhaps the explanation for this apparent disinterest &0
: 3

procedural reform lies in the fact that the majority of discrimi-

nation cases are heard by specialized administrative tribunals

il

whose hallmark is to conduct hearings informally without much

o it

omprhas-ts—on—prrocedure— 499

However it would be regrettable if this "disinterest”

.

were to persist, for the scope of the problem - and the need to

Firmly deal with the issues raised by proof of intent -

qreat to allow informal procedures’ to dissimulate them.

over, if a coherent procedural framework is the answer to Mesec
problems of proof, it should be developed in such a way as to

mont the standards applicahle to hoth the courts and Fhe

‘»'\
supra note 4. In the United«Kingdom se e,fln particular,
Geof frey Bindman, "Proving PDiscriminati®n \{B the burden
too heavy?”, supra note 4, and David Pannlck “%The Burden

PSS A

of Proof in Discrimination Cases", supra not¢ 4.

499,  For a discussion regarding the rules of evidence applicable
to human rights boards see, infra, Part II, Chapter 1.
A vivid example of the 1nforméTTYy which characterizes
these tribunals is the approach towards the allocaton of
burdoens of proof as described in Patrice Garant, "La preuve
devant les tribunaux administratifs et quasi-judiciares”
(1980), 21 C. de D. 825, at p. B43:
Devant les tribunaux d’ arbitrage en droit du travail en
mat idre disciplinaire  notamment, le fardeau de la preuve
est renversé et repose non pas sur le requ@rant, mais
sur 1'intimd&, c'est-a-dire 1'employeur, suivant une
pratique consacrée par la jurisprudence. La cour
dtappel a statué que l'imposition du fardeau de la
preuve revient au tribunal:
It [arbitre) is free to determine its procedure and
modes of proof in respect of the issues before it and
no doubt the imposition of the bhurden of the proof
\ _apon~the petitioners was within the limits of its
S compebence as a matter of procedure

= j - [~ ] — —— — iy [R—— fa——
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tribunals in ;rder to ensure é uniform approach from jurisdiction
to jurisdiction (5005.
The purpose of this section, therefore, is it to examine
the scope, the weight and the nature of the parties' respective
burdens of proof. Once these have been identifieé, this study v

wi i assess whether the present allocation in the burdens of

proof is adequate in view of the dAifficulti s involved in proving
intent and, if not, what type of reform would seem desirable for
the purpose of overcoming these difficulties. Once more, a com-
parative analysis between the United States, the United Kingdom
and Canada seems quite appropriate as a means by which to hiqgh-
light the many dimensions of the issues which are At play in the-
allécation of the burden of proof in intentignal discrimination

!
cases.

"Before proceeding with this analysis, it miqght be worth-

while to examine the meaning of certain terms upon which the
discussion will eventually focus. Tis clarification might help
not only to dispell possible confusion in the discussion wh{ch is
to follow, hut it might also prévide clues to understanding the
I

reasons far wﬂich this aspect of discrimination law has suffegod \

from some deqree of incoherence. Indeed, a major source of

500. With the exception of Quebec, all ijurisdictions provide for
hearings bhefore a board of inquipy: see, infra, Part (I, at '//(
pp. 274-275. However, in somefthranvos questions of Ragr
may also he examined by the ordinary courts on appeal.

Thus, the Albherta Indlv1dual s Rights Protectlon Act,

R.S.A. 1980, ¢. 1-2 (s. 23), the Manitoba Human Rights Act,
C.C.S.M.-H 175 (s. 31), the Newfoundland Human quhts podo
R.S.Nfld. 1970, c. 262 as amended .by 8.Mfl1d. T974, No. 114

(s. 32), and the Ontario Human quhts Code, 5.0..,1981, .

53 (s. 41(3)), each provide for a right of appeal tn the
courts on cquestions of law or fact, or bhoth. .
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confusion has been the fact that terms such as "prima facie" and’

"burden of proof" have a two-fold meaning -7 also, the effect of a

"presumption” on the opposing party's burden of proof has been
thelsource of much disagreement not only in discrimination law

but also under the traditional laws of evidence.

Lastly, some differences between the rules of evidence

e

applicable in the common law jurisdictions and those which are

applicable in Quebec will also be examined in this part.

1. Terminology

a) Common law jurisdictions

1) Prima Facie evidence

1

Prima Facie evidence represents degrees of cogency in

evidence (501). According to Cross the term has two senses(502}):

in the first sense, prima facie evidence means that a party's

c¢ase has been taken out of the realm of conjecture and that his
"evidence in support of an issue is sufficilently weighty to enti-
tle a reasonable man to decide the issue in his favour, although,

as a matter of common sense he is not obliged to do so" (503); in

501, At pp. 27-29, Cross, supra note 239, identified the wvarious
degrees of cogency as follows: i) insufficient evidence;
ii) prima facie evidence (in the first sense); iii) prima
facie evidence {(in the second sense); iv) conclusive evi- .
dence, and v) presumptions.

502. In the United States, prima facie has two senses as well.
According to J. Wigmore, A Treatise on the Anglo-American
System of Evidence, Vol. IX, Third Edition, Little, Brown
and Co., Boston, 1940, No. 2494, at pp. 293 ff., the term
"prima facie" may mean evidence that is sufficient to get
to the fact-finder, or it may mean evidence that is suffi-
cient to shift the burden of producing evidence.

503. Cross, supra note 239, at p. 28.
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the second sense, prima facie evidence represents the next degree

-~

of cogéncy‘"where a party's evidence in.support. of ap issue is so

weighty that no reasonable man could help deciding the issue in

his favour in the absence of furtger evidence" (504). On this
4. .

second meaning Cross further notes that "it. would be convenient

to desc;iBe evidence of this degree of cogengcy as 'pfesumptive'.

GENE TN VNS SEay  Rmew e e e e et | MR

but it is)usually said to be prima facie" (505).

ii) Motions for non-suit

The plaintiff who has failed at the close of his case to

sense (506) - may have his action dismissed following a non-suit

motion by the defendant (507}).

iii) Burdens of Proof '
{ d
There are two principal hurdens of proof, the first is

504. Ihid. , S r

505. 1Ibid. Cross continues by quoting Stratford, J.A, in R. v.
J@PObQQEJﬂELEEXX' [1931) App. D. 466 at p. 478:

'"Prima facie evidence' in its usual sense is used tn

mean prima facie proof of an issue, the burden of prov-
ing which is upon the party giving that evidence. In

the ahsence of further evidence from the other side, the
prlma facie proof becomes conclusive proof and the party

giving it discharges his onus.

506. On the topic of non-suit motions, Sopinka and Lederman,
supra note 240, say this at p. S21:
The judge in performlng his function, ...has to decide
whether there is enough evidence, if 1aft uncontra-
dicted, to satisfy a reasonabhle man.

507. Motions for non-suit are also discussed, infra, in Part II[,

Chapter 2, at pp. 340 ff. For a definition of the word
"non-suit" see, infra, at p. 340, nnte 200.
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known as the "ultimate" or "legal"'burden} while the second.a
sometimes called the secondafy burden - is otherwise known as the
"avidential burden" (508). All too often, the distinction bet-

" ween these two meanings of the term "burden of proof" is ignored,

hence the confusion that frequently results.

-

The legal burden of proof

This burden may be described as the duty of the party

"who has the risk of any given proposition on which parties are
at issue [and] who will lose the case if he does not make this

proposition out, when all has been said and done" (509).

Ll G UEE S T W - BB

It should be noted that the onus of proving the whole

o

" case is not always on the pfaintiff: the OﬂuFibi proof with

respect to a particular defence may lie with the defendant. This

does not constitute a shift in the burden of cgof, in the stric-
test sense, because the onus of proving the given defence is
always with the defendant (510).

As for the allocation of the legal burden of proof it is

detormined by the substantive'law "upon bhroad reasons of

e i o L

S08. Sopinka and Lederman, ibid., at pp. 395-398. The different
types of burdens of proof are also discussed in Cross on
Fvidence, supra note 239, at pp. BS5 ff.

In the United States, the ccrresponding burdens are the
burdens of non-persuasian {legal burden) and the burden of
production (the evidential burden): J. Wigmore, supra note
503, nos. 2485-2489 at pp. 270-286. For a comparison
between the American and British systems, see Cross on Evi-

dence, at pp. 85 ff.

S04. J.R. Thayer, Preliminary Treatise on Evidence at the Common

law., at p. 355, as quoted by Cross, ibhid, at p. 85,

510. Sopinka and Lederman, supra note 240, at pp. 395-396:

A U R Nn O e
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" expedience and fqirness".(Sll). Tng\?asic preﬁises underLyiné

the allccation are also worth noting)

(1) the onus is always on a person who asserts
a proposition or fact which is not self-
, evident; and

(2} ... where the subject matter of the allega- /
tion 1lies particularly within the knowledge.
of one of the parties, that party must’ '
prove it, whether it be of an affirmative

or negative character (512)4

The Evidential Burden

During a trial or a hearing either party may have.the
burden of “going forward" with some evidence. This is called the
evidential burden. According to Sopinka and Lederman the éurpose
of this burden may be described as followé:

There is a $econdary burden which arises, not
by the' operation of the substantive law nor by
the nature of the cause of action and the state
of the pleadings, but by what transpires at the
trial. If one party has led evidence or is
aided by a presumption which entitles the judge
or jury to find in favour of that party, then
it may be saild that a secondary burden rests on
the opposite party of 'going forward' with some
evidence to overcome the effect of the evidence
or of the presumption (513}).

By contrast to the legal burden, the evidential burden

does not necessarily imply the risk of a judgment against the

511. 9 Wigmore on Evidence, s. 2486, at p. 278 as guoted in
Sopinka and Lederman, ibid.

512. Sopinka and Lederman, ibid.

513. Ibid., at p. 397.
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party who fails to adduce evidence to meet this secondary bur-

den (514). - \

iv) Shifting burdens of proof

Throughout the trial of a given case the legal burden
i g % .
' : 19

never changes from one party to the other. 1In contrast to this

MR ZEOY 0 CEOR v (OROn Swee  bwaw e | O ORI

¥
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principle, the evidential burden, or the burden of going forwaf‘(

may shift from time to time during the trial (515).

v) Res Ipsa Loquitor

The Res Ipsa Loquitor doctrine applies in the following

' »

circumstancaos:

(1} The thing which inflicted the damage was under
the sole management and control of the defen-
dant or of someone for whom he is responsible
or whom he has a right to control.

(2) The oécurrence is such that it would ndt have
happened without negligence (516). :

It is interesting to note that the effect of Re$ Ipsa
Loquitur on the burden of proof ﬁas been the subject of much
debate: according to one school of thought the defendant is, in
such cirumstances, under a legal necessity to adduce evidence,
and if he does not, judgement must go against him; the other
school holds that such proof is merely a piece of circumstantial
514. {piﬂ., at p. 398.

51%. Thayer in his Preliminary Treatise on Evidence as explained
hy Harrison J. in Re Barter, Corbett v. Wall, [1939] 2

516. Sopinka and Lederman, ibid., at p. 398.
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from which the trier of fact may, but need not, infer

negligence} (517). “The former view," according to Sopinka and
"which has the effect of shifting theé burden of proof

to the defendant 1s not, it, is éuggested, the law in Canada"{518).

vi) Presumptions

As a rule the;R éxist three types of presumptions:
a) presumptions of facti;b) rebuttable presumptions of law and <)
conclusive presumptions of law (519). Only the first two are
relevant to the present discussion since conclusive presumptions
of law exist only in exceptional circumstances and would probably

not become part of discrimination law.

Presumptions of fact (520)

A presumptidn of fact is "an inference which the mind

naturally and logicaLly draws from given facts irrespective of

517. Sopinka and Lederman, ibid., at p. 399.

518. 1Ibid. In this sense the authors suggest, at p. 378, that
Res Ipsa Loquitur may be treated as a presumption of fact.

519. For a general discussion on presumptions, see Sopinka and
Lederman, ibid., at pp. 375ff. '

520.- In a highly interesting study on the meaning of presumptions
in the Unites States Méndez, supra note 4, stresses the

two-fold effect of presumptions. He explains at pp. 1142-
1148:
Establishing the basic fact or set of facts - called the
‘prima facie case' - triggers special procedural conse-
gquences with respect to proof of the second fact. When
the party in whose favour the presumptions would operate
proves the prima facie case under the requisite standard
of proof, the presumption can both relieve that party of
{contd.}

4

@
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‘their legal effect" (521).

(21

¥ .
some or all of its burdens of proof as to the issue on.
which the presumption operates and impose additional
burdeng on the adverse party. The effect of a presump-
tion on the party 1in whose favour it-operates is rela-
tively clear, but the effect of a presumption on the -
adverse party's case has been the subject of consider-

521.

able—controversy——femphasis—is—minel.

One effect of a presumption, then, is to excuse the
party relying on it from producing direct evidence of
the presumed fact in his case-in-chief. The result is
that the opposing party's motion for a directed evidenae
[motion er no-suit], based on the absence of such evi-
dence, must be denied, for in ruling on the motion the
court must assume the existence of the presumed fact.

The effect of the presumption on the opposing party's
burden of proof has generated much controversy among
courts, legislatures, and commentators. While presump-
tions are often said to shift to the opposing party the
burden of rebutting the presumed fact, that phrase
covers a range of possible obligations. A presumption
may merely shift the burden of producing evidence that
rebuts the presumed fact. Or it may shift the burden of
persuasion, that is, impose upon tthe op9031ng party the
risk of persuading the jury of tHe nonexistence of the
presumed fact by a preponderance of evidence ....

The controversy regarding the effect of a presumption
on the adverse party is epitomized in the opposing views
of presumptions advanced by two eminent evidence
scholars, Professors Thayer and Morgan. Under Professor
Thayer's view, a presumption merely shifts to the oppos-
ing party the burden of producing evidence to rebut the
fact to be presumed... According to Professor Morgan, a
presumption should shift to the opposing party the risk
of nonpersuasion on the nonexistence of the presumed
fact, as well as the burden of producing evidence of its
nonexistence. [In enacting Rule 301 of the Federal
Rules of Evidence] congress opted for Professor Thayer's
view of presumptions. [It] states that, unless other-
w1se provided by an act of congress, a presumption in a
civil action governed by federal law does not shift the
risk of nonpersuasion to the opposing party.

Sopinka and Lederman, supra note 240, at pp. 375-376

quoting Re McVaught v. ﬁcKenng (Re Claresholm Prowincial

Election} (1912), 8 D.L.R. 58, p- 63. Also, at p. 377,
the authors say this: (T

{contd.)
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:

Facts which give rise to such a presumption may lead to
a permissive inference, in other words the fact-finder is not

obliged to draw any given inference (522).‘ Thus, it should.come

as no surprise that the term "presumption of fact” is "used in

many instances in which it is desired merely to shift#he

secondary burden to a particular party" {523). )

GRS MEN Gomi e beed e b e e el e bvmsd  bmmd G M N R
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Rebuttable presumptions of law
- &
On the other hand, a presumption of law shifts the

burden of proof (524). The party against whom this type of
presumption operates must disprove the présumed fFact, generany
on a balance of prohabhilities (525). -
The principies.just discussed apply to common law N
jurisdictions. These differ considerabiy from certain rules of
evidence which exist under Quebec law. The discussion which is
to follow will be confined to those rules in which divergencies
with common law.rules are the most apparent and also the most

notemworthy for the purposes 6% this study.

'[O]ne may.weil wonder why certain facts-or a combhination
thereof should be accorded special treatment [i.e. the
status of a presumption]. The most plausible expla-
nation is that there are certain circumstances or combi -
nations of facts which recur frequently. It has been
found that whenever these circumstances or facts are
present, it can safely bhe assumed that a certain other
fact exists.

»

522. Sopinka and Lederman, ibid., at p. 377.
523. 1Ibid., at p. 378.

524. 1Ibid., at p. 377.

525. Ibid.

~—
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b) Quebec
i) Preg;mptions
In Quebec,'as in the.commén‘law provinces, there exist
thre'e types of presumptions: a) presumptions of fact; b} relative

or ‘rebuttable presumptions of law, and c¢) absolute or irrebut~"

table presumptions of}law (526). Once more, only the first two

il WA B LM e bl bemid ke b

Eypes—eé—ppesumptiohs_a;e_of_speciﬁic_infPrncf‘hnrﬁ-

PresumptionS'of fact

At the outset, it is worthwhile to note that in Quebec
presumptions are regarded as a specific means of proof along with
Adocumentary, testimonial and real evidence, and also with admis-

S

sions (527). Thus, article 1205 of the Civil Code reads as

follows:

Art. 1205. Proof may be made by writings, by
testimony, by presumptions, by the confession
of the party or by his ocath, according to the
rules declared in this chapter and in the
manner provided in the Code of Civil Procedure.
{emphasis is mine)

Although presumptions are regarded as an "indirect!”
means of establishing a fact in issue, this type of evidence is

not any less probative than direct evidence (528).

526. André Nadeau and Leo Ducharme, Traité de Droit Civil du
Québec, vol. 9, Wilson et Lafleur (Limité&e), Montréal,
1965, at pp. 435 ff; Ducharme, supra note 2, at pp., 91 £f;
Barreau du Québec, La procédure et la preuve, Les Editions
Yvon Blais Inc., Cowansville, 1982, at pp. 295 ff.

527. La procédure et la preuve, ibid., at p. 212: "Le plaideur

dispose donc de trois modes directs de preuve - preuve
écrite, testimoniale et matérielle - et de deux modes
indirects de preuve - l'aveu et la présomption."

528. See Nadeau and Ducharme, supra note 526 at p. 490: "Il ne
faudrait pas se figurer que les présomptions de fait
constituent une preuve de seconde zone."
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~ The criteria for éstablishing presumptions of faét are
as straightforward as they are demanding. A presumption arises
where the facts are "serious, precise and concordant" (529).
Although thé trial judge may exercise his diséretion in
assessing the probative‘value.of the presumption (530), his

assessment is subject to review by higher courts on appeal (531).

More importantly, in Quebec¢ law, a presumption of Ffact

seems to have the effect of shifting the burden ofkﬁ}oof to the

other party (532).

Rebuttable Presumptions of Law

The facts which form the basis of legal presumptions
are determined by law (533). Once these facts have been estab-

lished, the trial jud&e must find in favour of the party who

529. "[Lles faits doivent &tre graves, préctis et concordants

.": Ducharme, supra note 2, at p. 102. .

530. Article 1242 C.C.: “"Presumptions not established by law are
left to the discretion and judgment of the court.”

531. Ducharme, ibid.

532. See on this point La procédure et la preuve, supra note
526, at pp. 216-217 and the case of Leblond v. Leblond,
[(1978] C.A. 506, discussed therein.

Circumstantial evidence may also have such an effect on
the burden of proof. At p. 300, the. following remarks
appear: "Cette preuve circonstantielle, selon son poids,
speut opérer, a l'instar de la présomption légale, un
renversement du fardeau de preuve."

533, Article 1239 C.C.: "Legal presumptions are those which are
specially attached By'law to certain facts. They exempt
from making other proof those in whose favor they exist;
certain of them may be contradicted by other proof; others

are presumptions juris et de jure and cannot be contra-
dicted.”
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benefits from the presumﬁtion, unless the opposing party rebuts

it (534). ; : o _ ' ‘ /

As in common law jurisdictions, a rebuttable presumption .

of law has the effect of shifting the burden of proof to the

other party and the latter bears the risk of non'persuasion(SBS).

- Aceardinn to NMadeau and Ducharme:

"Celui qui hénéficie d'une présomption légale

se trouve nettement avantagé au départ; i1
appartiendra A celui qui l'attaque de rappor-

ter la preuve. contraire et si l'enquéte laisse
subsister un <doute sérieux, il s'intreprétera

en faveur du bhénéficiaire de la présomption" (536).

ii) Res Ipsa'Loquitqr

- . 1
The operation of -the Res Ipsa Loquitur doctrine 1s

nothing other than an application of the presumption of fact

caneept (537) .

Facts to indicate an event, or series of events, which would not

have occurred in the usual and normal course of events {538);

hence rhe presumptlion of neqgligence.

Nadeau and Micharme, supra note 526, at p. 4472.
la procédure et la preuve, supra note 526, at pp. 215-216.
Nadeau and Pucharme, supra note 526, at p. 441

Nadeau et Ducharme,. ibid., at p. 496; La procédure et la

preuve, supra note 527, at p. 300.

“"Fneore faut-il que 1'événement ne doive pas se produire
dans le cours normal des choses”: La procédure et la
preuve, ibid., at p. 301. .
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The allocation of the pariies' burden-of proof

a) United States

It can be said that the decision in McDonnell Douglas

Corp v. Green (539) is to disparate treatment cases what

Griggs

is to disparate impact cases. It was there that the_U:S Supreme
Court first articulated the standard for the prima facie case in

matters involying disparate treatment, andbthat it established
the principle that once such a prima facie case was made out the
burden of proéf shifted to the defendant to show a legitimate,
non-dis~riminatory reason for his act. The precise meaning of
this principle proved to he unclear and rhis led:]ower courks to
interpret it in a variety of ways, which weré often contra-
dictory. Pressed to clarify the position that it had adopted in

McDonnell Douglas, the Supreme Court readdressed the issue in

Furnco Construction Corp. v. Waters (540) and in Keene State

College v. Sweeney (S541), but these decisions still left some

questions unanswered. It was not until the decision in Texas

. S .
Department of Community Affairs v. Burdine (542) that the Supreme

Court handed down a ruling which swept away all doubt as to the
true meaning and implications of the EERQQQQLL_QQHELEQ principle.
Together, these cases provide a comprehensive view of the

elements which make up the principle.

539. Supra note 19.
540. Supra note 20.
541. Supra note 20.

542. Supra note 21.
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i) McDonnell Douglas Corp. v. Green

The facts of this case were as follows (543): the peti- -
tioner company was an aerbspace and aircrafﬁ manufacturer, head-
quartered in St. Louis, Missouri, where it employed over 30,000.
employees.  The respondent, a black citizen of St Louis, worked
for the petitioner as a mechanic and lab technician from 1956
unt il Auqust ]QGJ when he was laid off in the course of a general
reduction in the petitioner's work force. The respondent, a
loneg -t ime arrivist, protested that his discharge and the general
hiring pracrices of the petitioner were racially motivated. As
part of his protest the respondent and other members of the
Congress on Pacial Faquality illeqally stalled their cars on the

\
main road leading to the petitioner's plant for the purpose of
bhlocking acoess to it durinag the morqinq shift change. Some time
later jobs for qualified mechanics were pﬁhlicly advertised and
the respondent applied. His application was promptly refused by
the company because of the respondent's participation in the
"stall-in" and in a subsequent "lock-in" as well. The respondeﬁ;
reacted by 1odqing a complaint with the Equal Fmployment Qpﬁonf
tunity Commission (FEOC), alleainqg that the refusal tp hire him
was based on his race and persistent involvement in the Civil

Riaghts movement. In approaching the matter the Supreme Court

formulated a three-staged test rektarding the parties' burdens of

N
T

543, Suprg note 19, at pp. 794-796.

~l



.

|

PEF MO BN B e

- 224 -

proof: first, the complainant carries the initial burden of

establishing a prima facie case of discrimination (544); second,{

if the complainant succeeds in this initial burden, then the

burden shifts to the employer to "articulate" some legitimate,

non~discriminatory reason for the rejection (545), and third, if

-

the employef successfully meets this burden the complainant is to \

be afforded a fair opportunity to show that the employer's stated

reason is a pretext (546).

cerned the Court established a clear guideline. In the particu-

lar instance, a prima facie case of discrimination could be made

out by showing the following:

1) that the complainant belonged to a racial minority;

1i1) that he applied and was qualified for a job for which
the employer was seeking applicants;

iii) that despite his qualifications, he was rejected; and
iv) that, after this rejection, the position remained open.

and the employer continued to seek applicants from
persons of complainant's qualifications (547).

544.

545.

546.

547.

Ibid., at p. 802.

Ibid.

Ibid., at p. 804. 1In the case at hand, the Court concluded
that the employer had met his burden by showing a non-
discriminatory reason for rejecting the complainant’s
application, i.e. the latter's participation in the illeqgal
"stall-in"; furthermore, the complainant Aid not succeed in
showing that this reason was a pretext. '

Ibid., at p. 802.
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The criteria which were thus established were not meant
to create an inflexible rule as the Court Fecognized that the

. . I
contents of the prima facie case could vary from case to case:

"The facts necessafily will vary in Title VII cases, and the

specification above of the prima facie proof required from

respondent 1s not necessarily applicable in every respect to
Aiffering factual situations” (548).
The other aspects of thettest, however, were marked with

ambiquity: what was the weight of the prima facie case? What

were the nature and the extent of the employer's burden onee ‘it
had shifted; in other words, 4id the duty to "articulate" a non-
discriminatory reason merely impose upon the employer the duty of
qoing forward with evidence, or, d4id it mean that the employer
now carried the burdeq\of non-persuasion?

These questions were left open by the McDonnell Douglas

decision as a result of which, in the years that followed, lower
courts applied their own interpretation of the rule and their
interpretations were indeed wide-ranging. The confusion which

»
ensued from the McDonnell Douglas rule has been described by

Méndez in this way:

In conclusion, in the years following McDonnell
Douglas, lower courts produced at least four

separate interpretations of what is supposed to
happen when a plaintiff in a disparate treatment
action makes out a prima facie case of discrimi-
nation: (1) the full burden of persuasion as to
nendiscrimination shifts to the defendant, (2)

( the burden of persuasion as to some issues shifts

548. Ebid., at p. 802, note 13.



to defendant, (3) the burden to come forward with
some evidence on/some issues shifts to defendant,

dence produced/by plaintiff convinces the court
that there c d have been illegal discrimina-
need to dispell the growing confusion caused

by the formula e iated in McDPonnell Pouglas, the Supreme Court

granted certiorari in the Furnco and Sweeney cases in order to

clarify the issues at hand.
-

ii) Furnco Construction Corp. v. Waters

"~
The facts of this case were not seriously in dis-

pute (550). The petitioner specialized in refractory installa-
tions in steel mills and, more particularly, in the rehabhilita-
tion or relining of blast furnaces with "firebrick". It did not
maintain a permanent work force, rather it hired a superintendent
for a specific job and delegated to him the task of securing a
competent force of bricklayers. - In this instance, involving a
contract with Interlake,’ the superintendent did not accept appli-
caﬁiong at the job site, but instead hired only persons whom he
knew to be experienced and competent in this type of work or
persons who had heen recommended to him as skilleﬁ. The respond-
ents were three black hricklayers who socught employment on the
Interlake job. Two of the three were never offered employment
although they were fully qualified; the third was cemployed huat
549, §HE£E note 4, at pp. 1137-1138.

550. Supra note 20, at pp. 569~-571.

i
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only long after he initially applied. All Haé attempted to
secure employment by appearing at the jbb—site gate; the third
had also worked for‘the superintendent previously.’ At trial, the
ecvidence indicated that 13.3% of the man-days on the Interlake
joh were worked hy black hricklayérs,'which represented a ¢ b
from earlier statistics which showed that between 1969 and 1973
only 5.7% of the bricklayers in the relevant labour force had
heon minority qroup mémhers. The petitioner alleged that the
superintendent of the Interlake job had been instructed to
employ, as far as possible, at least 16% black bricklayers in
accordance with the company's self-imposed affirmative action
plan.

The Pistrict Court held that the respondents had not
proved a claim under the disparate treatment theory of McPonnell
Mouglas (nor under the disparate impact theory of Grigas) (551).
However, for its part, the Court of Appeals for the Seventﬂ

Circuit concluded that the respondents had made out a prima facie

case under. McPonnell DPouqglas and that this had not effectively
been rebutted (552).

Reversing the Court of Appeals decision in part, the
Supreme Court set out to clarify "the exact scope of the'prima

facie case under MclPonnell DPouglas and the nature of the evidence

necessary to rebut such a case" (553).
351. As described by the Supreme Court, ibid., at p. 572.
552, 551 F. 24 1085.

553. Supra note 20, at p. 569.
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Insofar as the prima fac1e case was concerned, the Court

found that the respondents had succeeded in meetlnq their 1n1t1n1
‘burden. In dealing with this point, the Court took the occasion
to further elucidate the rationale behind the'EEEma facie case

principle:

A prima facie case under” Mcsgg;;zzﬂggaqlaq '

raises an inferénce gf dlscrlmlnatlo?:only

because we presume these acts, if otherwise
unexplained, are more likely than not)based on
the consideration of impermissible factors.

- ... And we are willing to presume this largely
because we know from our experience that more
often than not people do not act in a totally
arbitrary manner, without any underlying
reasons, especially in a business setting (554).

The Court then addressed the issuc of the employer's
burden of proof and described it as follows:

When the prima facie case is understood in the

« light of the opinion of McDonnell Douglas, it is
apparent that the burdeh which shifts to the
employer is mergly that of prov1nq that he hased
his employment decision on a legitimate consid-
eration, and not an illegitimate one such as
race .... To dispel the adverse inference. from
a prima facie showing under McDonnell Douglas,
the employer need only 'articulate some 1egiti~
mate nondiscriminatory reason for the Pmplche s
rejection’ (555).

On this basis the Supreme Court concluded that the Court

of Appeals had imposed an excessive burden upon the employer by

oy DR UM MEE hey e cmm e BGER DR HESY LER MEM AN

requiring that he prove "that he pursued the course which would”“\

554. 1Ipid., at p. 577.

555. Ibid., at pp. 577-578.
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both enable him to achieve his own business goal and allow him to
consider the most employment applications" (556}). In other
words, the Supreme Court maintained that the law "does not impose

[upon employers] a duty to adopt a hiring procedure that maxi-

mizes hiring of minority employees" (55;5.\

Following Furnco it was found, ;:;BVQEQ that the nature

o8

and the extent of the employer's burden was stilf\upclear. The
ambiquities of the case were summed up by Schleil and Grossman in

this way: "McDonnell Douglas spoke in terms of the defendant's

q!p!Lto ‘articulate some leqitimate nondiscriminatory reason for
the employee's rejection'. That phraseology was repeated in
Furnco, bhut only after references to the defendant's burden to

‘prove’ a leqitimate reason for its actions" (558).

iii) Keene State College v. Sweeney

P

The decision in Sweeney was a short one, but it was

quite clear that by now the Supreme Court had noticed the confu-

sion arising out of the McDonnell Douglas and Furnco decisions

and it once more sét out - not without some impatience - to
clarify its position:

While words such as ‘'articulate, 'show', and
'prove’', may have more or less similar mean-
ings depending upon the context in which they
are used, we think that there is a significant
distinction between merely 'articulatling]
some legitimate, nondiscriminatcry reason'

556. Ibid., at p. 577.
557. 1bid., at pp. 577-578.

558. Schlei and Grossman, supra note 16, (Supplement 1979), at
p. 314; see also Belton, supra note 4, at p. 1238.
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. and 'proviing] absence of discriminatory motive.'
By reaffirming and emphasizing the McDonnell
Douglas analysis in Furunco Oonstruction Co. v.
Waters, we made it clear that the former will
suffice to meet the [plaintiff's] prima facie
case of disérimination .... The Court of Appeals
appears to have imposed a heavier burden on the
[defendant] than Furnco warrants ..." {559).

In this case the Supreme Court held that the employer
need only articulate a legitimate, non-discriminatory reason and
that he need not prove the absence of a discriminatory mo-

tive {5A0}.

iv} Texas Department of Community Affairs v. Burdine

In this case (561), the petitioner, the Texas Department
of Community Affairs (TDCA) hired the respondent, a female, in
January, 1972, for the position of accounting clerk in its Public
Service Careers Division (PSC). This Division provided training
and employment opportunities in the public sector for unskilled
workers. When hired, the respondent already possessed several
years' experience in employment tr;ining and she was promoted td
Field Services Coordinator in July 1972. Her supervisor resigned
in November of that same year, and the respondent was assigned
additional duties. She applied for her supervisor's position as
Project Director, but the position remained vacant for six
months. Eventually, a male from another Savision was hired for
the job.l As a result of a reduction in the PSC étaff, the

559, Supra note 20, at p. 25.
560. Schlei and Grossman, supra note 16, (Supplement 1979}, at
p.- 314.

a,

561. Supra note 21, at p. 1092.
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.respondent was fired along with two other employees; one male was

retained as the only profeséional employee in the Division. The

petitioner maintained that the three individuals were fired

because they did not,workIWell together; it was also noted by the

employer that the respondent was.later rehired and assigned to
another Division of the Agency at a salary comparable to what sﬁe
would have earned had she been appointed Project Director.
.

The District Court dismissed the respondent's action
(562) huk the Court of Appeals for the Fifth Circuit reversed the
decision in part (563). It agreed with the lower court's view
that the respondent had not.been déﬁfriminated against when she
was refused the promotion, but the Court of Appeals disagreed
with the District Court's findings regarding the decision to

terminate on the basis that the employer had not met the burden

of proof necessary to rebut a prima facie case of discrimination.

Relying on the #easoning set forth in Turner v. Texas Instru-
ments, the Court of Appeals piaced the burden of persuasion on
the employer because "[i]f an employer need only articulate - not
prove - a legitimate, nondiscriminatory reason for his action

he may compose fictitious, but legitimate, reasons for his ac-

tions” (5G4).

562. As described hy the Supreme Court, ibhid.

563. 608 F. 24 563.

564. Turner v. Texas Instruments Inc., 555 F. 24 1251, at

pP. 1255, as quoted by the Supreme Court, supra note 21, at
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The U.S. Supreme Court reversed the Court of Appeals

-

decision on precisely this point. Reaffirming the three-stepped

allocation in the burdens of proof that it had formulated in

- McDonnell Douglas, the Court went on to say this:

The nature of the burden that shifts to the
defendant should be understood in light of the
plaintiff's ultimate and intermediate burdens.
The ultimate burden of persuading the trier of
fact that the defendant intentionally discrimi-
nated against the plaintiff remains at all times
with the plaintiff (565).

The Court reiterated the rule concerning the scope of

the prima facie case in these words:

The burden of establishing a prima facie case oOf
disparate treatment is not onerous. The plainw

tiff must prove by a preponderance of the evi-

dence that she applied for an available position

for which she was qualified, but was rejected

under circumstances which give rise to an infer-

ence of unlawful discrimination. The prima facie

case serves an important function in the litiga-

tion: it eliminates the most common nondiscrimi-

natory reasons for the plaintiff's rejection (566). -

Further detailing the meaning of the rule, the C%urt

said this regarding the weight of the prima facie case:

Establishment of the prima facie case in effect
creates a presumption that the employer uniawful-
ly discriminated against the employee If the
trier of fact believed the plalntlff s evidence
and if the employer is silent in the face of the
presumption, the court must enter judgment for
the plaintiff because no issue of fact remains in
the case (567).

565.

566.

567.

Supra note 21, at p. 1093.

Ibid., at p. 1094., :

Ibid.
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‘Then, as to the nature and the extent of the employer's

burden, which had apparently remained unclear until then, the '

Court set down these guidelines:

And regarding the plaintiff's burden to show pretext, the

The burden{bhat shifts to the defendant ... 1is
to rebut the presumption of discrimination by
producing evidence that the plaintiff was re-
jected or someone else was preferred for a legi-
timate, nondiscriminatory reason. The defendant
need not persuade the court that it was actually
motivated by the proffered reasons .... It 1s

"sufficient 1f the defendant's evidence railses a

genuine issue of fact as to whether it discrimi- .
nated against the plaintiff .... If the defend-
ant carries this burden of production, the pre-
sumption raised by the prima facie case is re-
butted, and the factual inqulry proceeds to a

new level of specifity (568). {emphasis is mine)

lastof

the three stages, the Court said the following:

The plaintiff retains the burden of persuasion.
She must now have the opportunity to demon-
strate that the proferred reason was not the
true reason for the employment decision. This
burden now merges with the ultimate burden of ~1
persuading the court that she has been the
victim of intentional discrimination. She may
succeed in this either directly by persuading
the court that a discriminatory reason more
likely motivated the employer or indirectly by
showing that the employer s proffered explana-
tion is unworthy of credence (569).

On- the basis of the four decisions just discussed, the

present position of the Supreme Court may be summarized in this

way:

(1) the scope of the McDonnell'Douglas prima facie case
is such that the plaintiff is not required, at this

Irid., at pp. 1094-1095; at p. 1096 the Court added that

il

he clear and reasonably specific”.

—

Ibid., at p. 1095. iy,
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initial stage, to prove the element of intent to
discriminate (570):

-

(2) the weight of this prima facie case or presumption

is such that in the absence Of any rebuttal evidence

the court must find in favour of the complainant;

(3) in order to rebut the prima facie cas® the defendant
has the burden of producing evidence or of going
forward with it; he does not have the burden of
persuading the court that he acted for a legitimate,
non-discriminatory reason; ‘ -

and, . N

(4) if the prima facie case has been rebutted success-—
fully by the employer, the plaintiff has the burden
of showing pretext (571).

In sum, according to the U.S. Supreme Court, the plain-
tiff carries the ultimate burden of proving -~ on a bhalance of

probabilities - the defendant's intent to discriminate.

b) United Kingdom

A procedural framework for direct discrimination cases
has qgradually .unfolded in the United Kingdom as well. Thus in

Moberley v. Comm&twealth Hall (572) gquidelines regarding the

scope of the prima facie case were laid out, Then, in

oy ———————

”

570. This is in fact one of the functions of presumptions as
described by Méndez, supra note 4, at p. 1142:; “... the
presumption can relieve ... [a] party of some qr all its
burdens of proof as to the issue on which the presumption
operates L

571. Because the plaintiff's burden in proving a prima facie
case is relatively light as is, the defendant’'s burden at
the rebuttal stage, intentignal discrimination cases are
often determined at this last, pretext stage: Schlei and
Grossman, supra note 16, atqu. 1155-1156; seec also, supra

note 337 and accompanying teﬁ%.

572. [1977] I.R.L.R. 176.

~
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Khanna {573), Wallace (574) and Craigavon Borcugh (575) the

courts, identified the weight of -the prima facie case of discrimi-

T, .

nation. The Khanna case also defined, to some degree, the extent

of the respondent's bhurden of proof once a prima facie case of
"

discrimination was made out. In this, it built upon the rule

2
S —

concerning the nature of the respondent's burden of proof which

had been estahlished some years eartier in Oxford v. Department

of Health and Sogﬁal §9§HEEEX (576). Fach of these cases and the

[ [

principles developed therein will now he examined.

'i) Moberley v. Commonwealth Hall

Rccordinq to the facts of this case Miss Moberley, a

full-time student, was hired as a part-time relief porter in one

i of the Hlalls at the University of London. She alleged that she
had been discriminated against in her workinag conditions hecause
she wias a woman. The Industrial Tribunal dismissed the complaint

and the decision was, in turn, upheld by the Employment Appeal

Tribunal (EAT). In doing so the EAT did, however, recognize that

1 prima facie showing of discrimination shifted the burden of

proonf to the respondent. It described the scope of the prima

racie case in this way:

[Wlhere there has been estabhlished an act of
discrimination and where it has heen established
that one party to the act of discrimination is a

-
-

&

Yoo ervty |

=
(U]
=]
(9]

[1981] 1.C.R. 653.
574. Supra note 95.

575. Spp;@ note 95.

Supra note a92.

(2] et LA
g}
~d
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male and the other party is a female, prima facie
that raises a case which calls for an answer" (577).

Thus, under Moberley, the qcope of the prima facie case

is such that the complalnant must at this initial stage ‘show
"differential treatment" (578); once he has succeceded in doing ~

this, the burden shifts to the. respondent.to answer this prima

facie sase. ‘ :

It was left to subsequent cases to elucidate further the
meaning of the'Rgugijgggg_case and, in particular, to describe
its weight.

¥

ii) Wallace v. Sourh Eastern Education and Library
Board '

.

This case involved the complaint of one Mrs, Wallace who

had worked as a part-time, audio-visual-aids technician for the

#

respondent Roard. When a Full—tiﬁh employment to this job becamoe:

‘-

available the cnmplainant applied for it. She was interviewoed
for the position along with three mate candidates; one of the

three was eventually appointed to the new full-time post, while

577. ﬁggga note 572, at p. 77. -

578. "[Aln act of discrimination” as referred to in Moberley,
has been interpreted as meaning proof of difterential
treatment: Geoffrey Bindman, "Praving Dlagrlminarlnﬂ Thi
Importance of Discovery", [1980] Law Soc. Gaz., 316 (March
26), at p. 316, and Lustgarten, supra note 4, at

p. 206.

The Moberloy standard appears more demanding than that
@stahlished in the 'nited States under Mchnpﬁll Douglas 1n
that under the latter test the plaintiff is not required to
show either intent to discriminate or differential treat-
ment when making out a prima facic case of discriminatinn:

see discussion, supra, at pp. 724-225. The distinction
between the scope of the complalnanr'q prima facie case in
the U.K., and that of his counterpart in the 1.5, was

discussed in Pannick, supra note 4.
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the qomplainan;rqu p}gced in the runner-up position. The Indus-
trial Tribunal %qug that the evidénce-shOWedrﬁhat thémﬁdhpiéiﬂié
ant's qualifications were superior to those of the successful
candidate; morebver, it was unable to accept the reasons given by
the respondent’ for its decision. Nevertheléss, the ?ribunal
decided to dismiss the complainant's case. On appeal to the
Court of Appeal for Northern Ireland, it was held that the Tribu-
nal had erred 1) in deciding that there was no evidence of dis-
crimination, and 2) by misapplying the law as to the respondent's’
burden of proof.

In arriving at this decision Lord Lowry, L.C.J., stated
that the complainant had succeeded in making out a prima_facie'

cnse under ngg;}gy, and the effect of this was to shift the

ovidential burden to the respondent. If the latter failed to

Aadvance any evidence, as in the case at hand, then it failed to
L

meet its burden of proof and the Tribunal was, therefore, wrong

in coming to the conclusion which it had reached. Commenting

-

further upon these issues, Lord Lowry said this:

Only rarely in cases under the Order will direct
evidence be available of discrimination on the
grounds of sex; one is more often left to infer
discrimination from the circumstances. If this
could not be done the object of the legislation
wollld be largely defeated, so long as the author-
ity alleged to be quilty of discrimination made
no expressly discriminatory statements and did
not attempt to justify its actions by evidence.

This court is not entitled to substitute its own
view for a finding of the Tribunal ... which has
evidence to support it, but, once the evidential
burden has shifted, as it clearly did in this
case, the question then is whether there is any
evidence to justify the conclusion that the
evidential burden has been discharged bhy the
respondent .



SR R fymg  SESY AENS e wes e e wms e  ED NS MR DS ER SEE R AN

——— - 238 - o .

LI

One of the significant points here is that
neither the respondent before the Tribunal nor
the Tribunal in its case stated, although each
had an interest to justify its own decision, —~
advanced any reason, in the one case, for
appointing [the successful candidate] in prefer-
ence to the better qualified Mrs. Wallace or, in
the other, for deciding that there was no evi-
dence of discrimination on the ground of sex (579).

The court therefore reversed the lower court decision

because, in its view, the weight of a prima facie case was such

that in the absence of rehuttal evidence the court was oblifed to

find in favour of the complainant.

iii) Fair Employment Agency v. Craigavon Borough Council

In this second Northern Ireland .case, the Court of
Appeal once more reversed a lower court decision which failed to
find for the complainant despite the fact that a prima facie case

4
of discriminatibn had been made out and that no raputtal evidence
whatsoever rad been called.

In'this matter the complainant had applied for emp loy -~
ment with respondent as recreation officer but his application
was refused. The complainant alleged that he was refusecd on the
ground of reliqious beliefs or political opinion {580). ;Examin—
ing the facts, the Court of Appeal noted the following: 1) the
complainant's qualifications were undoubteJIy superior to those

0f the successful candidate: 2) hoth his qualifications and his

practical experience were much more c¢losely aligned with the
')

579. Supra note 95, at p. 185.

580. Supra note 95, at p. 318.
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requirements of the main part of the job as advertised and speci-
fied in the job description than those of the sdccéssfgl”céhdi—"

date; 3) the complainant had already been employed by the Council

“as a Recreation Officer, whereas most of the successful appli-

cant's experience had been as a gardener and landscape-super-—
visor, and 4) the complainant was a Roman Catheolic while the sue-

it

cessful applicant was a Protestant. This, the Court found, "was

quite enough to constitute a strong prima facie case" (581) .

Moreanver, no evidence had been called by the respondent in answer
to this prima facie case. sThe Court concluded that the County
Court judge had erred hy refusing to find for the complainant in

that: (1) the judge was not guided by the Wallace presumption:

(2) oven without the aid of this presumption, the complainant's

prima facie case was in this instance incapable of rebuttal with-

o~

-

out rebutting evidence, and (3) the true and only reasonable
conclusion from the facts which had been proved contradicted the
Jetermination (582).

This case therefore confirmed the position adopted in

WaTlace to the effect that a court must find in favour of a com-

plainant in face of an unrebutted prima facie case of discrimina-

)

tion (583).

5R1. Ibid., at p. 319.

582. Ibid., at p. 321.

583. In fact, thtis approach seems to reflect the usual weight
qiven to a prima facie case {(in the second sense} under the

ordinary rules of evidence: see Cross and Evidence, supra
note 504 and accompanying passage.
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Although these decisions are helpful in describing the

weight of a prima facie casé in the absence of any rebuttal evi-'
dence, situations such as these are rather raré. Usually, the
respondent will present some rebﬁttal evidence and in such in-
stances it is useful ﬁo be able to identify both the nature and
the extent of the respondent's burden of brodf on rebuttal. The
following cases addressed these issues.

/

-

iv) Oxford v. Department of Health and Social Security

In this matter Mr. Oxford had made an application for
employment with the Department of Health and Social Security as a
clerical officer. The office in quesﬁion employed mainly, though
not exclusively, women and its employees were required to do
clerical work of a fairly simple character and of a routine
nature. The complainant was refused a job for "personality
reasons”. His case was dismissed in first instance and the deci-
sion was.upheld by the Employment ﬁppeal Tribunal where Mr.
Justice Phillips made this remark upon the'parties' burdens of
proof:

The ... matter that Mr. Oxford raises is, he
says that the onus of proof is - or, 1f it-'is
not, ought to be - upon the respondents,
because the applicant cannot know all the facts
and it is difficult for him to make his case.
We recognise the difficulties, but there is no
doubt that, although the act is silent upon the
burden of proof, the formal bhurden of proof
lies upon the applicant. That having heen
said, it should bi\recognised that in the
course of the case“the evidential burden may
easily shift to the Respondents... (584).

584. Supra note 92, at p. 226.
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‘The principle which was set out in 1977 in the Oxford
case, and which seems to apply stili tdday,-céﬁ;bé éuﬁﬁediaﬁ as
followé: in the course of the brocéedings the evidential burden
may sﬁift to the respondent bhut, in all instances, the complain-
ant retains the legal burden of proof, that is he retains the
ultimate burden of proving his case of discrimination.

The decision in Khanna, the last case to be discussed in
this section, nevertheless sets a minimum standard insofar as the

respondent 's hurden of proof is concerned.

v) Khanna v. Ministry of Defence

According to this case the réspondent must not only

offer "some" rebhuttal evidence in answer to a prima facie case of

discrimination, he must provide the court or tribunal with a
"plausibhle"” non-discriminatory reason for his actions.
The facts of the case showed that Mr. Khanna, of Indian
\
origin, had worked for thg respondent égmpany as a senior photo-
grapher for quite a few years. e madq'some twenty-two appli-
cations for an appointment to the post of principal photo@rapﬁgr,
all of which had been unsuccessful. ‘ .
Commenting upon the complainant's failure to obhtain a
p§omotion on the occasion which led to the complaint of discrimi-

nation, the Imdlustrial Tribun?l in first instance said this:

* The successful candidate could no doubt Bick
up the necessary skill in time, but it seems
to the tribunal that the man who had the
skills already, and who had actually carried
out the job successfully, and was the sitting
tenant, was such an obvious choice that there
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is an unavoidable inference. The obvious

candidate was coloured and the successful

candidate was white. The inference is that

there was racial discrimination ({(585).

The tribunal was therefore of the opinion that a prima
facie case of discrimination had been made out. On rebuttal, the
respondent explained that the successful candidate had been

chosen because he showed "greater potential” than the complain-

ant.

The Tribunal did not know whether or not tg bhelieve this
explanation and, in fact, expressed doubt as to its validity. 1In

the end it found the evidence evenly balanced on both sides, and

; - .
basing itself on the principle that the complainant carries the

ultimate 'burden of proving the discrimination, it concluded that
) .
the complainant was the one who had to bear the consequences of

the fact that neither case outweighed the other (586).
\./) N ’ '
However, on appeal, the EAT held that the trihunal. had

to decide whether or not it believed the respondent's rebuttal

‘that the refusal had not been racially motivated. According to

the EAT the complainant's prima facie case led to the unavoidable
inference that the refusal was racially motivated and, in order
to reBut this inference, it was not sufficient for the respondent
to articulate some non-discriminatory reason for the refusal: it
was necessary fdr him to provide a "plausible” reasonsfor the
refusal. The case was therefore remitted tn the Indpspria1
Tribunal for a decision regarding the Credibility of the

585. As quoted in Bindman, supra note 4, at p. 1270,

586. Ibid. j

\
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explanation (587).

. - ' .
- Co ‘In view of the above, the procedural framework: which

seems to apply to discrimination cases in the United Kingdoh may

he summed up

(1)

(2)

“(3)

c)

as follows:

With respect to the scope of the prima facie case
the Moberly test seems to require that the complain-
ant show differential treatment at this stage of the
proceedings;

the weight of the prima facie case is such that in
the absence of rebuttal evidgnce, the court or
tribunal must find in favour of the complainant;

once the complainant has succeeded in making out a
prima facie case of discrimination, the evidential
burden of proof shifts to the respondent; however,
the complainant retains the ultimate burden of

proving the case;

e

whfch is a plausible one in the circumstances.

Canada

-

As was mentioned earlier, the debate over the scope of

the prima facie case and the precise nature of the respondent's

burden of proof in cases of intentional discrimination has not

been a particularly strong one in Canada: as a result of this, it

is difficult

to describe with any degree of precision or certain-

ty the procedural framework which has bheen adopted in this coun-
L]

o

try. Nevertheless, a few of the dedisions which have addressed

-

587. Supra note 573, at pp. 659-660.
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v
these issues'make it_possible to identify some of thé-tendencies
“which “have been developing”in‘thié area. .

'One case which seems to tackle the relevant issues,

v. Board of School Trustees, District 62 (588). As for the

nature and the extent of the respondent's burden of proof there

- 5

appear to be two approaches to these issues. According to one
view, the complainant retains the ultimate burden of proof but,

in the course of the proceedings, the evidential bhurden may shift

to the respondent who is required to give a "credi au- |

sible" explanation for this actions. The decisfion of the Roa

in Mitchell v. Nobilium Products Limited (58%2) reflects this
' )

first view, as does a fairly recent Albherta Court decis

Base-Fort Patrol Ltd. v. Alberta Human Rights Commission (590).

-

The second sghooﬁ holds that once the plaintiff has established a

prima facie case of discrimination the respondent has the onus of
proving the reason for his actions. This view is illustrated hy

the case of Ruest v. International Brotherhood of Electrical

Workers and Nicholls (591). Each of these cases will now he

examined in turn.

588. Supra note 120.
589. _.Supra note 285.
590. (1983), 4 C.H.R.R. D/1200 {Alta. Ct. Q.B.).

£
591. Supra note 121.
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i) Bremer v. Board of School Trusteés, District 62

The fééfé-bf“thié'caéé;'recountéd'in some detail
elsewhere (592), involved a complaint lodged by Mrs. Brgmer in
éfuich‘she allegqed that the respondent school boara had refugzd
hire her for a teaching position hecause of her hushand's name

and his well-publicised dispute with the British Columbia

qovernment. According to the complainant the reasons for the

refusal were discriminatory and in violation of the B.C. Human

Rights Code. At the close of the complainant's,case, the

respondent presented the Board with a motion for non-swit. In

rejecting the motion, the Board also examined the scope of the

to

prima facie case of discrimination. The Board said the following

regarding the issues at hand:

The motion was denied. At the point in the pro-
ceedings at which the motion was made, the onus of
proving the cause for the rejection of Mrs.
Rremer's application as well as the reasonableness
of that cause had shifted to the respondents. -The
rationale for and the basis upon which a respond-
ent may acquire this onus are articulated in the
GATE case:
Once a denial or a discrimination with respect
to a service or facility customarily made
available to the public is established the onus
rests upon the respondent to satisfy the Board
0of Inquiry that reasonable cdlise existed for
the refusal and/or discrimination. Were it
otherwise a complainant would be required to
establish a cause for the denial or discrimina-
tion which would be a difficult if not impossi-
hle enterprise under those circumstances where
a respondent has denied a service without
aiving reasons. Requiring the complainant to
Moth establish the cause for the denial or
discrimination as well as the lack of reason-
ableness of same would in such circumstances
enahle the respondent tc avoid responsibility

e

592. See, infra, Part II, Chapter I, at pp. 293 ff.

5
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for what would otherwise be a discriminatory
act, by simply remaining silent. The very
expression 'reasonable cause’' impels one to the
conclusion that no cause at all would, prima
facie, be unreasonable. Accordingly a respond-
_ent faced with proof of a denial of a service
or discrimination in respect thereof must of
‘necessity establish two things if he is to
avoid the consequences of a finding that the
allegation is justified under Section 17(2) of
the Code. He must first establish the cause of
the discrimination and secondly he must satisfy
the Board of Inguiry that the cause was a
reasonable one.

In this case, the elements necessary to shift the
onus to the respondents were.clearly present in
the evidence adduced on behalf of the complainant.
The elements to which wet refer and which represent
a parallel to the elements referred to in the GATE
decision in respect to a Section 3 complaint are
the following:

First, there was a vacant position at the time
Mrs. Bremer made her application;

Second, Mrs. Bremer was qualified to fill that
position; and

Third, Mrs. Bremer's application was rejectdd.

Counsel for the respondents did not suggest that
there was no evidence for any of these elements.
‘Rather, the gist of counsel's arguments was that
‘there was no evidence of the alleged prohibited
consideration which is not an element necessary to
éstablish a prima facie case for the complainant.
Since there was evidence of the elements necessa-
ry to shift the onus to the respondents, the hur-
den was then on the respondents and thus the
motion for a directed dismjissal of the complaint
failed (593). (emphasis is mine)

In short, the Bremer case recognized the following prin-
ciples in relation to the scope and the weight of the prima facie

case: 1) the alleged prohibition, that is the intent to discrimi-

nate, is not a necessary element of the complainant's prima facie

593. Supra note 120, at pp. 31-32.

C'
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case (594), and 2) -the inmgﬁﬁggig case, if left unexplained,

leads to a conclusion of unreasonableness, that is of

.

discrimination.

With respect to the respondent's burden of proof, the

Board'in Bremer held that rima facie case had the effect of

)
shifting the burden to the respondent, as the following passage

shows:
-
The onus which then rested on the respondents is
either complicated nor.unduly burdensome. The
rcspondents, on the authority of the GATE deci-
sion, were merely reguired to lead evidence to
show the reason for the rejection of Mrs.
Bremer's application and to satisfy the Board
that that reason constituted reasonable cause
within the meaning of the Code. To establish
the latter, the respondents were required to
show that the rejection was not affected by any
prohibited consideration either seb out express-—-
ly in subsection 2 of Section 8 or inherent in
the reasonable cause concept (595).

The Board thus supported the idea of a shift in tbh
hurden of proof; it did not specify, however, whether the

respondiyit then had the legal burden of proving the reasons for

the refysal or whether he had only the burden of going forward

with such evidence; indeed, on these issues the Canadian position

seems fo be divided, as the following cases show,
. 14

ii) Base-Fort Patrol Ltd. w. Alberta Human nghts
Commission

In this instance a Board of Inquiry, appointed to hear a

{ <3
594, To this effect, see also the Ruest case, supra note 121, at

. 3. T
1 )

595. Supra note 120, at pp. 32-33.
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been dismissed from her employment because of\ her sex, concluded
% . ,

as?follows:

I find some evidence that the sex of the com-
plainant was likely part of the considgration to
_terminate her. Having so decided, the\onus ther
shifts to the employer to prove a legitiimate
non-discriminatory basis for the dismisgal.

* v e

I have already dealt with [an inspecﬁbr of the -
employer's] alleged gounds for dismissal and T
am not satisfied thatj he had any legitimatie
hasis to dismiss the complainant (596}). i
. 4
The employer appealed this decision alleginy that the
. I\\‘
Board had erred in law in holding that the employer had the onus

of proving that the diSmiésal was hased upon a legitimate, non-

L]

e OBMED R N e N G S 0.

discriminatory reason. The Court of Oueen's Bench agreed.

Quoting extensively from the Burdine case in the United States,
the Court held that although a secondary or evidential burden may

be placed upon the employer at some stage of the proceedings, the °

impose a legal Burden upon the employer to prove that his conduct
.l was non-discriminatory. In Mr. Justice Mchonald's words:
L
- / [I1f what Powell J. [in McDonnell Douglas] meant
was that the legal bhurden of proof passed to the

employer, 1 respectfully hold that such- a vioew
ought not teo be and is not the law of Albert .

_______________________ . 1

596. As quoted by Mr. Justice MchDonald, supra note 590, at
p. 1200, :

596a. R.S.A., 1980, c. I-2. -
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That is a very different -thing from saying that,
given proof of certain acts by the employee,
there is, in some sécondary or evidential sense,
a burden placed upon the employer - a burden of
coming forward with some evidence 1f the em-

" .ployer is going to avoid the risk of a finding
being made against him.

o

I find nothing in the statute or in the policy

of the legislation which demands that the legal

burden should be on the employer in any circum-

stances to prove that his conduct was non-

discriminatory" (597).

Mr. Justice McDonald emphatically stated, therefPre,
that the employer does not carry a legal burden of proof and
that, at most, he carries a secondary or evidential burden.

Nothinag further was sald regarding the respondent's

burden but this issue was dealt with in an earlier Board decision

in the i“i_i._ts":_hp"l 1 casa.

iii) Mitchell v. Nobilium Products Limited

In deciding this matter, which involved_.,a complaint of
racial discrimination in employment, Chairman Kerr relied upon.
the rules pertaining to circumstantial evidence. Although the
Chairman did not directly address the issue of the allocation of
the burdens of proof, the approach that he adopted implicitly
assumed that the complainant carried the ultimate burden of
proof. Indeed, thé ruleé relating to circumstantial evidence rio

not imbly a departure from the ordinary rules regarding the allo-

»

cation in the burdens of proof. lIUnder these rules the respondent

507, Ihid., at pp. 1200-1201.
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may be  required to explain his actions at some stagg of the ﬁro—
ceedlngs, and Eallure to do so may 1%2d. to a negatlve inference
agalnst him (598), but this is qu1tL dlfferomt from p1a01nq upon
the ;gspondent the burden of proving that his conduct was not
dfsc%jmihatory.‘ | |

The Mitchell decision is nevertheless interesting in

that Chairman Kerr ide&;ified the minimum standard of proof re-

quizgh of the respondent to rebut the complainant's prima facie
! , »
cé;e of discrimination. On!this point the Chairman said this:

As T1-noted in Fuller v. Candur Plastlgq L1m1tod

(Ohtario Board Of Inquiry, Kerr, 1981), at 8-

it is not sufficient to rebut an inference of
discrimination that the respondent-is able to
suggest just any rational alternative explana-
tion. The respondent must offer an explanation

which is credible on. all the OVldPﬂSO (599Y,

{emphas 1% is mine)

Thus, unde} the Mitchell case, if the facts are subfi-
éient to raiseian inference of discpiminath)n, khe rn%pnndnnt has
the duty to offer not only some.explanation.Fnr his conduct but
ane wﬁich is crediblo and-ratinnal in the étrcumstnncns.

The two cases  which hi e just been discussed assume that

s T . C .
the complainant car(&es the ultimate burden of proving that the

respondent's conduct was based upon a discriminatory reason.
However, there is a second view according to which the roespondent

' 4
is the one to carry the burden of proving that the reasons for
his Yconduct were not discriminatory. This view was upheld in the
-~
Ruest® case.

k]

598. See, supra, notes330 and accompanying text.

599. Supra note 285,.at p. 642:
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A

iv) Ruest v. International Brotherhood of Electrical
.- Workersg, Local 120 et al. ) N

\ * 0
In this case Mr. Maurice Ruest of French-Canadian

(ﬁad caused him to he

A

origin, alleged that the resppndént union
. . -

dismissed from his job for discriminatory reasons based on his
ancestry or place of origin.
Conscious of the difficulties associated with prdving

the intent to discriminate, the Board Qf Inquiry followed an

approach whiich, in effect, displaced the burden of proving the
reasons for the, dismissal from the cdbmplainant to the respondent.
Chairman Arthurs commented upon the matter in this way:

I must make a preliminary observation about the
difficulty of proving motive in connection with
an alleged act of discrimination. Seldom will
those who act for motives which are forbidden
by the law and held in disrepute by the commu-
nity announce in clear and unmistakeable terms
that they are acting for illicit motives. As
experience under The Labour Relations -Act has
indicated, much depends upon the ability of a
tribunal to draw inferences from conduct which
(at least in the eyes of a person familiar with
employment relations) are reasonable if not
. compelling. Once these inferences are raised
- hy the conduct of the respondent, an onus
shifts to him of explaining to the ‘tribunal
that his motives were other than what they
appeared to be. The Ontaric Labour Relations
Board, a body which encounters these prgblems
frequently, articulated this approach in
Metropelitan Meat Packers Ltd., (1962) C.C.H.

L.L.R., p. 16, 230

It should be borne in mind that the
facts as to the real reasons for discharge
- often lie peculiarly and necessarily within
the knowledge of the respondent .... (I)n
an action for wrongful dismissal at common
law ... 'it _was only necessary for the
plaintiff té establish that he was employed

P . for an indefinite time and that he was

Fismissed without notice. The onus then
shifted to the defendant to prove that such
dismissal was justified’.
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This approach, developed by the common law A
courts and adapted to the context of adminis-
trative proceedings in an analogous field ot
regulatory activity, has obvious relevance for i
a board of inquiry under the Ontario Human

Rights Code. Applying this apprcoach to the

instant proceedings, the facts recited above
"clearly deo cast an onus of explanation upon the

respondents (560).
Thus, the Board in Ruest held 1) that the complainant
did not have the duty to prove the reasons for his dismissal when
- 5

making out his (prima facie) case (601), and 2) that, once a

prima facie case was made out, the ‘respondent had the onus ot

proving that the reasons for the dismissal were legitimate and

non-discriminatory.

The Beard's approach was not a new one for it
.

s Ccluear-

ly infuenced by the rules which govern wrongful dismissal)cases

where the employer, being the one to have peculiar knowlege ob

the reasons for the dismissal, is known to carry the burden of
proving these reasons (602). )
. ' .

By contrast with the United States and the United

Kingdom, it is impossible to describe with any degree of

S

600. Supra note 121, at pp. 2-3.

601. According to the Board in Ruest the following faclts woere
sufficignt to constitute the complainant's prima facie case
and to trigger a "shift" in the burden of proof to the

"respondent: the complatnant demonstrated thabt he had been
dismissed, that the respondent was responsible for his '
dismissal, that his level of competence was acceptable bo
the employer and that, had it not heen for the union, he
would have maintained his job: ibid., at pp. 1-2.

602, This is so both in common law and in labour arbitrdhNjon

law: see, respectively, Sopinka and Lederman, supra note

240, at p. 406, and Brown and Beatty, supra note 24b, at
para. 3:2411,



L =~ N

N E— oy s [, ] —_— fr ] DN R S .. o . - L

-y

Fl

- 253 -

precision the procedural framework within which. a case of inten-
tional discrimination is to be made out today in Canadgg Indeed,

two very distinct approaches seem to emerge. According to one

view, reflected by the Base-Fort Patrol case, the complainant has

the ultimate burden of proving the discriminatory act while the

]

respondent may carry, at the most, the evidential burden of going
Forward with some evidence at some stage ot the proceedinygs. The
sccond approach, represented, by the Ruest case, (and perhaps by

. N
the Bremar case as well) is that the complainant ‘Meed not prove

the element of discrimination and that, once a prima facie case

has been made out (603), the respondent has the onus of proving

the reasons for his refusal.

<1

Conclusion: In assessing whether or not the complain-

ant's burden in discrimination cases has in any way been eased,

one need only examine whether there has been a departure from the
traditional rule according to which the complainant has the ulti-

mate burden of proving - on a balance of probabilitjes - that the

respondent acted for a discriminatory reason,

.

The American position, after years of ambiguity, uncer-
L

tainty and illusions, is today clear: a presumption of fact

operates once a prima facie case of discrimination under

McDonnell Douglas has been made out; this presumption has the

effect of relieving the plaintiff of the duty of proving - at

603. The c¢riteria for making out a prima facie case under Ruest
seem to resemble those set out in McDonnell Douglas in that
neither requires evidence of a discriminatory reason,
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if léft completely unén;Wered, this presumption will act in the
plaintiff's favour:; insofar as its effect on the defendaﬁt's |
bur&en of proof is concerre S“this presumption merely places upon
the latter the burden of going forward with the evidence and,
most impoijﬁntly, the legal burden of proying that the defend-
ant's conducé was discriminatory always remains with the plain-
tiff (604).

?he net value of this procedural framework may he summed
up in this way. First, the McDonnell Douglas test articulates an
objective standard on which to base a presumption regarding the
existence of discrimination in the workplace. This has the
advantage of recognizing the distinctive manner in which.emw
ployers function, on the one hand, and the manner in which dis-
crimination operates, on the other; it, therefore, sets a useful
standard fgr those who have a limited experience in these areas.

However, aside from providing these helpful guidelines,
the American position‘offers little in the way of a reduction in
the plaintiff's burden of proof. It promises the latter success
if the prima facie case is left completely unanswerad buf, since
such apathy on the part of a defenda;% is not likely, this rule
is of little consequence.

One other result-of “he American formela is to preciude

the possibility of success on a motion for a non-suit at the

o

604. The effect given to a presumption in discrimination cascs
appears to adhere to the ordinary rules of evidence
relating to presumptions of fact as described., supra, in
note 520, at pp. 216-217.

o
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close of the plaintiff's case, on the basis that he or she has
failed to prove the existence of a discriminatory animus during
the casc-in-chief (605).. Although this principle is an advanta-
gecous one, it should be noted that the same effect regarding

motions for non-suit has been achieved both in the United Kingdom

~and in Canada without reliance on the presumption mechanism {606).

In view of the ahove and since it is now clear that the
plaintiff retains the ultimate burden of proving - ¢on a balance
nf€%§obahilities - that tge respondent acted for a discrimiqatory
re&éon, it is safe to conclude that, ultimately,, the American
position does nokt in any way alleviate the plaintiff's Bﬁrden of

proof in disparate treatment cases.

For its part, the United Kingdom has adopted this proce-

dural framework: as part of his prima facie case of discrimina-

tion the complainant must show, among other elements, the exist-

ence of a discriminatory act: once this has been done the

respondent has the duty of prbviding a "6ﬁausihle“ reason for his

605. According to Mé&ndez, supra note 4, at, p. 1143: "One effect

‘ nf the presumption, then, is to excuse the party relying on
it from producing direct evidence of the presumed fact in
his case-in-chief. The result is that the opposing party's
motion for a directed verdict, based on the absence of such
evidence, must be denied, for in ruling on thg moticn the
court must assume the existence of the presumed fact." And
further, at pp. 1150-1151: "At a minimum, then, proof of
the McDonnell Douglas prima facie case excuses the plain-
tiff trom producing evidence of discriminatory motive in
his case-in-chief and protects him from an adverse directed
verdict based on the absence of such avidence."

f0h. Sece discussion regarding motions for a non-suit, infra,
Part 1T, Chapter 2, at pp. 340 ff.
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At first glance, the burden which ‘is so placed upon the

respondent seems to ecase somewhat the complainant's burden. "How-

. v
ever, it shoemembered that, at the outset, the complain-:

ant is expected to prove all the essential elements of his case,

:» including the jexistence of a discriminatory act (607): in the

circumstances it seems only normal to require that the respondent
provide evidence which is sufficient to tip the scales of probha-

. -
pilities back in his favour.

In sum, there is no reason to conclude that the com-
plainant's burden in this country has been lessened.

As was mentioned earlier, a single position on the issue
of the allocation of the burdens of Eroof does not yet seem to
have emerged in Canada. While two distinct approaches have at
tiﬁes been followed - one which ultimately requires that the
complaint prove the discriminatory reasogffof the denial and
another which requires that the respondent prove that the reason
for the denial-was not discriminatory - the number of cases which
have directly addresséﬁ the issue of the allocation of the bur-
dens of proof is too few to determine which oﬁ the two approaches
is¢the dominant one in this country.

The matter rem;ins unresolved and for-céurts anr

tribunals to decide what is to be the appropriate procedural

607. The standard for the prima facie case seems no different
from the usual standard for the prima facie case (in the
second sense) as described in Cross on Evidence: see,

supra, notes 504 and 505 and accompanying passaqge.

- _
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framework for cases involving intengional dAiscrimination. It

might be worthwhile, in view of this indecision, to make some

brief comments upon some of the issues underlying the question of
the allocation of the burdens of proof in intentional discrimina-

tion cases.

- -~

3. The allocation of the burdens of proof in intentional
discrimination cases: a commentary

In the preceding section it was shown that in many
?nstances courts and tribunals have held that the complainant
carries the ultimate burden of proving that the respongent's
conduct was discriminatory. Indeed, with the exception of Canada
where the matter appears undecided for the time beding. the coun-
tries being studied ssem to have"settled, after some debate, upon
this approach. The significance of this is two—féld:. First, 1t
means that the complainant has the duty of proving another's
state of mind (608), a fact whicﬁ lies essentially within the
knowledge and the control of that other party; secondly., since
direct evidence is very often uqavailable and the discriminatory
animus must he proved indirectly by way of circumstantial evi-
dence (609}, iﬁferences play a crucigl role in this area.

608. This is especially true where there is no admission on the
part of the respondent and also, to some extent, where
there is no evidence of differentia. eatment. On this
latter point see the discussion r g%;ging the use of
differential treatment as direct Mvidence of discrimina-
tion, supra, at pp. 120-121. ‘

609. See discussion in Chapter 3, supra, at p. 117.
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; These two factors, énﬂ particularly the first one, have
been at the ;oot of criticism regarding the present allocation in.
the burdens of proof and, indeed, experts from both the United
States‘(GlO) and the United Kingdom (611)‘have been-caliing fdr
reform in this area. Interestingly enough, the tenof of the
feform proposed by these experts on the opposité sides of the

Atlantic has been subtantially the same: it has been proposed

that once the complainant has made out a prima facie case of

discrimination 5612), the respopdentlshould have the legal huf—
den, and not oniy the secondary or evidential burden, of proving
that he acted for a legitimate, non-discriminatory reason.

It is not difficult to appreciate the reasoning behind
these reform proposals. From the bheginning, the complainants in
discrimination cases have borne an unusually heavy burden in
having to prove another's state of mind. Such an allocation in
the burdens of prcof has been-regarded as unfair, as leading to

uncertainty and as causing a lack of precision in the evidence.

~On the other hand, having the respondent bear the burden of

proving his reasons for his conduct has heen regarded by these
authors as a reasonable means of overcoming the drawbacks of the

present system.

610. Belton, supra note 4, at pp. 1266 ff.; Méndez, supra note
4, at p. 1160.

611. Bindman, supra note 4:; Lustgarten, supra note 4, at p. 106,
and Pannick, supra note 4.

/’(ﬁﬁ\\612. In the United Kingdom, the heavy standard set for making

N out a prima facie case has also come under criticism:
—- Pannick, ibild. ‘
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e _fact that the respondén£ is the party to have access

to this information seems to be a key ﬁustification for the -

proposed reform. Indeed, this argument was raised many yéars

ago, long before contemporary critics seized upon it. In 1949, a

commgntary on the issue of proof in discrimination contained

these remarks regarding the desirability of having the respondent

prove the reasons for his conduct:

[Wlhile precision and certainty in proof of
discrimination may be impossible for the
complainant, proof that an action was in fact
not based on an outlawed' standard does not in
many cases presentssuch difficulty to the
accused. This is true because the reasons

for a person's actions lie primarily within ]
his own knowledge. If there has been no 4
discrimination, the defandant can show that
there were good reasons for his actions (613).

Today, in the context of an in-depth study on the allo-

cation of the burdens of proof, Belton has also focussed upon the

>

accessibility criterion:

613,

cla.

Courts have long acknowledged the policy that .
t¥e burden of proof should be placed upon the

party who presumably fas the peculiar means

of access to the evidence necessary to prove

a disputed fact. A defendant who relies upon

a statutory defence or a judicially created

defence is cértainly in a better position to
disclose the motivation guiding his decision

than\a plaintiff who has suffered the effect

of that decision (614). _ \

)
")

Mote, “An American Legal Dilemma - Proof of Discrimina-
tion", supra note 4, at p. 123.

Relton, supra note 4, at p- 1284. .
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Méndez has, for his part, also suggested that the
defendant have the burden of proving the reasons for his actions

based on the accessibility of information criterion and also upon

! iy
policy and fairness considerations: &

They [lower federal courts] recognize that the
'national policy of eliminating discrimination’
should affect the proper allocation of the
persuasion burden. The Fifth Circuit in
Sweeney noted that access to evidence of intent
should be a factor in allocating the burden of
persuasion on this issue. Though the court
ultimately held that the plalntlff bore this
burden, it found nothing wrong in placing this
burden squarely on the party w1th the qgreater
acgess to such evidence.

Considerations'of probability, policy, fair-

ness, and access to relevant evidence all may
justify allocating to one party the hurden of
persuasion as to the non- -~existence of a fact

even if the adversary had the obligation Lo

plead that fact (615). *

In Canada, the argument regarding access toArelevant
evidence has;already been used as a basis for having the respond-
ent prove the reasons for his conduct (616). More impértantly,
in common law, this factor has been recogni;ed as oée of the two
basic premises underlyinglthe allocation in the burden of proof:

"[Wlhere the project matter of the allegation
lies particularly within the knowledge of one

of the parties, that party must prove it, ... (617).

615. Méndez, supra, note 4, at pp. 1159-1160.

616. DBremer v. Board of School Trustees, District No. 62, supra
note 120, and Ruest v. Int. Bros. of_E}EgEEiEE}vyorkers and
Nicholls, supra note 121.

617. Sopinka and Lederman, supra note 512.
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In sum, it is argued that the respondent should be the
one to uitimately prove the reasons for his conduct: this is not
only a matter of fairness to the complainant but, if the respond-
ent acted for a legitimate reason, then he should have no diffi:
culty in demonstrating this fact. At worst, in the event of such
a reallocation in tﬁe parties' burdens of proof, a "more strin-
gent test of this kind would encourage employers to take'muph'
more care than they now do to ensure that ... minority workers
are recruited and promoted on merit" (618). IH view of the
public considerations which are at the basis of anti-
discrimination laws, surely, such an impact cannot be deemed
unfair.

The second impgrtant drawback to the present allocation
in the burdens of proof is the fact that it leads to a heavy
reliance on the inference process. Unable to prove the respond-
ent's illegal state of mind through direct evidence, the’bom—
plainant is often pressed to rely on indirect evidence and-to ask
the fact-finder to infer discrimination from such evidence (691).

Ry definition, the inference process involves a

i

61R8. Bindman, supra note 4, at p. 1270.

r

619. 1In describing the Aistinction between direct and indirect
evidence, Sopinka and Lederman, supra note 240, say this at
p. 525: :

The former directly establishes the fact in issue
whereas the hatter consists of facts, which, though not
comprising the very facts in issue, form a base upon
which an inference may be drawn that the very fact in
issue exiits or does not exist.

v
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discretionary element on the part of the fact-finder (620).
Also, a great deal seems dependen; upon the fact-finder's knowl-

edge and understanding of the manner in which discrimination

 operates and also of the manner in which certain activities, such

)
i

as rentals, businesses, etc. are normally conducted. Indeed,

according to Wills "[tlhe results of experience are, expressly or.

impliedly, assumed as the standérds_of credibility . in all ques-

-

tions dependent upon moral evidence" (621).

As a result of these factors, there is reason to con-

A :
clude ..that the inference mechanism injects a considerable amount

of uncertainty (622) and unpredictability into the

620. According to Cross on Evidence, supra notc 240, at p. 10,
"tCircumstantial evidence' has already been defined as a
fact from which the judge or jury may infer thewmexistencoe

of a fact in issue". (emphasis is mine)

621. William Wills, The Principles of Circumstantial BEvidence,

Butterworth & Co., London, 1912, at p. 12: (ﬁsﬁ§: Wills
uses the term "moral evidence" in opposition to "evidence
of demonstration" to which a mathematical or scientific
reasoning can be applied}.

Also, S.M. Phillips, Famous Cases of Circumstantial FEvdi-

dence, Estees & Lauriat, Boston, 1874, at p. px: "... we
may safely infer that the principles for our believing or
dishelieving any fact, are rather governed by the manners
and habits of society than by any positive rule”.

To illustrate the relevance of experience to the inference
process, both these authors (at p. 13 and at p. ix, respec-
tively) tell the story of the King of Siam who believed
everything that the Dutch ambassador told him regarding the
circumstances and condition of Europe. However, when the
latter told the King that in his country the rivers and sea
were occasionally made so hard by the cold that people
could walk upon them, the King totally dishelieved and’
rejected this story as contrary to ceverything which he had
ever seen or heard. -

Vs

6$22. According to Sopinka and Lederman, sypﬁg‘note 240, at

p. 525: "It may be suggested that direct.levidence is more
reliable than circumstantial evidence hegausc the only
{contd.)
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- ,

Adecision-making progess in discrimination cases {623}.

Aside from the abiLityrtb'draw the proper -inferences,

_there may also be reasons for which a fact-finder might in effect

wish to avoid-an inference of discriminatory behaviour on the
part of a regpondent unless there be some direct evidence to this
effect. Such réasons have bhéen suggested by two authors, one

American and the other Canadian. ] ) . -

{ . . ~,
In his artiq&e'on burdens of proof, Beltonm directly
L t
addressed the difficulties associated”with the inference process:
The ¢ases suggest that under a 'prima facie-
inference-articulate' analysis, judges are - .
reluctant to intrude into the realm of) husi-
ness, administrative, or other decisidn-making
. prgcesses. Thus, courts deliberately} have
avoided rigorous scrutiny of the motiwvations
that prompt these decisions; at the same time,
. however, they have recognized that the decision-
maklnq process itself, however, may in reality
- be a 'ready mechanism' for masking a discrimi-

aiory purpose. ia.

*

The difficulties and uncertainty surrounding an

intent element are functions of ‘the inferential

mode ‘of proof, as well as of the judicial reluc-

tance to infer intent once faced with the issue.

The ev16ent1ary bquen imposed upon a plaintiff

by the 'prima facie inference- artlculate

approach ¢annot be met if khe evidence of de-
-fendants'intent betrays no pattern or practice

with recognized dlscrlmlnatory effects. When the
discrimination is perpetrated bv systemic and y
subtle practices that are.embedded in institu- . ﬁfﬂ
tional and organizational structures, the un- .

lawful intent is carefully camouflaged.by )
r . L
L . . s P . . . .P‘ .

L - . - A

. .
) o . . ™~

potential source of error is the testimonial trustworthi-
- ness of the witness. Circumstantial evidence, on the other
' hand, suffers from not only tHis frailty but from the agbi-
\ quity of the inference to be drawn fﬁpm ic."

. 5 . '
623. Be Jtony, ' supra no?e-4, at.p.c4284;'see algo supra note 43.
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" numerous purportedly objective variabledy As
one commentator has noted, '(I)t 1is difficult
s enough to infer motive from an ambiguous act;
/'\ " it is harder still t& infer it from a fallure/ .

to act' (624).

For his part, Black discussed the flear that judges might
have of‘perhaps unjustly stigmatizing a respondent: '

Equating human rights violations with conscious
bigotry may alsc influtnce the Judlc1ary and
lead to extremely narrow interpretations of

. human rights legislation.

Supreme Court hgld that an employer is not

Recently, a judgf of the British Columbia
v1carlousTy liaWle for discriminatory acts of

an employee. In explaining the conclusion,
Taylor J. said, 'it would, surely, be the ulti- A
mate irony that & statute against discrimina- '

tion should require that a person be stigma-
tized for bigotry, or breach of human rights,
by associlation only' (625). N

v o

. Although Black was not specifically addreqsinq-the
problem of inferences in this article, his comments are

nevertheless relevant to the issue at hand.

x

The dlfflcultlps caused by the inference process in

Q}scrlmlnatlon Law provide an added argument in bU}gprt of a

L
;

)
reallocation in the parties'’ burdens of proof. 1ﬁ~v1ew of the

¢
~preceding discussion it is suggested that there are valid reasons

& ' ' .
for requiring that the respondent have the burden of proving - on

v \A'

a balance of probabilities '~ the reasons for his conduct. Such a

reallocation in the bhurdens of proof would not only help to

1

- - —————— ¥

624. Belton, ihid., at pp. 1281-12B82.

625. Black, supra note 4, at p. 2.

~.
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fender the rules relating to the production of evidence more
simple and fair,than at present, but it would also make the

assessment of the evidence more objective and predictable. :

Conclusion: Préblems of proof in intentional éiscrimina-
tion cases remained unabaéed déépite the adven£ of the effects
concept of discrimination and, becausé of this,,courts and P
tribunals made a move towards resolving these problems through

procedural medns. Or so 1t seemed. Various procedural
- !

¥ . ' " ] . " 3
mechanisms such as the "prima facie case", "presumptions" and

N

"shifting burdens of prd&?" were incorporated into Discrimination
- L
Law for the ostensible purpose of alleviating the complainant's

~

burden of proof in intent cases. But the use of these procedural

devices have not had the effect of easing the complainanp&s

bhurden.

-~ I'n the United States the courts are willing to retieve
b '

plaintiffs of the burden of proving discrimination in their case
" kY

in chief, but this respite is only temporary as the plaintiffs
’ -

still carry the nltimate burden of proving that th@ defendant

acted for a ﬂfscriminatory reason. In’ the United Ki;;ﬁgm,”the

. '\é‘ . .
discrimipnatory act is part of their prima facie case (626).

In TCanada, the matter seems to be undecided for the time

v

being but, although it would be rash to presume that our courts

S R——— ' . A \

. y )
626. If there is an undertaking to prove discrimination by way.
« of circumstantial evidence, the respondent has the duty to
explain his conduct even though the complainant has not.
proved the discriminatory act in his case-in-chief. But
here also the complainant always carries the legal burden

of proving the discriminatory act: the Oxford case, supra
note 92.
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and tribunals might easily accept to relieve the complainant of
; . ' .

the burden of proving that the respondent actted for a discrimi-

natory reason (627), there are strong reasons which favour an

approach whereby the respondent, rather than the‘comblainant,

“would ‘have the burden of proving - on a balance of probabilities

5

. L3 .
- the reason for the refusal. First, ‘as a matter of fairness, 1t

would be more appropriate for the respondent to carry the burden

or proving a fact which is peculiarly within his khhwlcdge.

Secondly, by having the respondent carry the burden of proving

the reasons for his refusal, courts and trihunalsrwnuld need to

r

resort to the inference process less frequently, thercby reducing
the incidence of unpredictable and inconsistent decisions.

In order to bhring about such a reallocation in the hur-
)

dens of proof, common law jurisdictions could adopt one of two

approaches. The first would be to resort to the principles of

->

the common law which place the onus of prooF ‘on the parLy who has
o

peculiar knowledge of a fact. Indeed, there QXlStS stromng prece-

v

dent for-such an ap%roach in the area of wrongful .dismissals; it
was upon such precedent that the Board. in Ruest decided to re-

verse the bhrden of proof. In the alternative, the reform could
be achieved by amending existing legislation to include a rebut-

table presuhption of law (628).

¥

627. As was sh¢wn by the decision in Base-f Fort Patrol Ltd. v.

Alherta H n nght?"EQEm}ggloﬂﬁ' EEEER note 590.

628, The plemen{L of rehuttahle presumptions of law are

g ,dgézcgiipd in Sopinka and Lederman, supra note 239, atkpp.

v ‘ "
ot ’

)

[('.

;
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"On the other hand, presumptions of fact and the Rés Ipsa

Loquitur doctrine would appear to be inadequate to deal withfthe

prohblems at hand: The former has the aisadvantage of peing dis-

6retionary, much like the inference process; moreover, presump-
N4
tions of fact do not have the effect of reversing the burden of

proof: the complainant retains the ultimate burden of proving

each elemnent of his case. As for the Res Ipsa Loquitur doctrine

it'presupposes proof of negligence and, as. such, %t sets a

~standard which a complainant in an intentional discrimination

hY

case could usuélly not meet, particularly if one considers the

scope of the prima facile case under McDonnell Douglas or under

ey
Ruest. In addition, this doctrine also fails to shift any part
of the legal burden to the defendant.
In Quebec, the situation is slightly different. In

order to achieve a reallocation in the burden of proof, the
following options may be considered: presumptions of fact, the
Res Ipsa Loquitur doctrine or rebuttable presumptions of law.
Here aqain, the Ffirst Ewo options seem inappropriate means for
resolwing difficulties of proof in intentional discriﬁination
cases. Although, under Ouebec law, presumptions of fact seem to
have the effect of shifting_the burden of proof to the defendant,

the standard needed to create the presumption in the first place

is extremely high (629). 'Moreover, judges have a discretion in

assessing the probative value of a presumptidn. As for the Res

Brow m e mem e e m o mm i e S ) “

620, Thé{facts_must he "Eerious, precige and concordant”: see
dis¢ussion, supra, at p. 219-220.[ ‘
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Ipsa Loquitur doctrlne, it is regarded as an epplicati7ﬁ of the

presumption of fact concept, and for this reason it is;also an

unsuitable remedy for the problem at hand. It is, therefore,
safe to conclude that under Quebec 1aw the only means of achiev-
"ing an effective. reversal in the burden of proof in lntent oaqoql
is through legislative change which would create a rebuttable
presumption of law (630)

In closing, it is suggested that where intentional dis-
crimination cases are concerned a reallocatloe in the partleq

burdens of proof is indeed necessary for the purpose of improving

the effectiveness of anti-discrimination législation in Canada.

B. Discriminatory Effect

The question of the allocation of the burdens ofjproof
tin effects cases does not seem to have raised qgreat controyers!
and, therefore, the discussion on this topic will bhe short.

At the_outset,'the complainant carries the burden of

proving, prima facie, the existence of a discriminatory impﬁbt

resulting from an appar%ntly neutral husiness policy and, once

-~ .

»630. Ah example for such a rebuttable presumption of law can be -
found in the Quebec Labour, Code, R.S.0Q. 1977, ¢. C~27,
regarding the employer s burden in cases involving dis~
missal for trade union activities. - Thus, s. 16 of the Act
reads as follows: T

’ Art. 164 If it is shown to the satisfaction of the Board
that the employee exercised a right accorded to him by
this code, there shall be a presumptlon in his favour
that he was dlsmlseed suspended or transferred hecause
he exercised such-fight, and the hurden of proof that the
employee was dismissed, suspendeéd or transferred for.
another good and sufficient reason shall bhe upon the
employer.
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the complainant'has méﬁ this burden, the respondent has the bur-
den of proving, on a balance of probabllltles, that the policy is

justified by business necesqlty. ThlS allocatlon in the burdens

Y

of proof has been recognized in the United States (631) and in
the United Kingdom (632).

In Canada, tribunalg which have recognized the effects
concept have also decided upon a'si;hlar allocation in the
burdens of proof: the complainant carries the burden of making
out a prima facie case to shéw the discriminatory impact of the
policy or practice after which the respondent carries the hurden
of proving that the policy 1s reasonably nécessary {633).

Black made these remarks concerning this allocation in
the burdens of proof:

The 'business necessity' defence could have
presented a substantial obstacle to the
complainants even if intest no longer had to
be proved. Establishing that a policy did
not coristitute a business necessity would
have required a complainant to prove a
negative proposition, which is always diffi-
cult, and would often have also required the
complainant to present evidence on technical
matters known to few people outside of the
business carried on by the respondent.
Fdrtunately, the cases have generally held

" that once the hbhasic elements of the case

631. See, supra, note 451.
632. See, supra, note 452.

633. Singh v. Security and Investigation Services Ltd., supra
: note 5, at p. 33; Colfer v. Ottawa Board of Commissioners
of Police, supra note 5, at p. 20, and Bone v. Hamillton
Tlger Cats Football Club, supra note 5, at p. 13; Bhinder
‘Canadian Natlonal Rallway Company, supra note 5,
pp 5el-562 and 580.

—
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have been proved by the complainant, the
onus shifts to the respondent on the issue

~\\> of business necessity (634}.

Bastly, s. 10(a) of the new Ontério Human Rights
. Code, (634a), may also be interpreted'as placing the onus of

proving the business necessity defence uppn the respondent (635).

—
7

y
ﬁ - CONCLUSION

This stud% has shown that the enforcement of anti-

.discrimination legiglation in Canada has been plagued by diffi-
culties resulting from the duty to prove intent. Such difficul-
.ties of proof have not been specific to Canada and, on the con-
trary, they have'lonp troubled experts in the United States and
the United Kingdom as well. These common difficulties have made
a comparative study of discrimination law 'in Canéda, the lUnited

- States and the United Kingdom a worthwhile undertaking, shedding

added light on the appropriate remedies to these problems of

*

"proof.

Lnfattemptihg to solve thése vegy problems it appeared
necessar; o begin by examining the ways ‘in which discrimination
manifests itfself. Traditional forms of discrimination are well-
known to our society and they include different acts of bigotry,
prejudice, stereotyping., and paternalism. However, it now‘
appeérs evident that these are not‘the only the ways in which
discrimination exprésses_itsalf. Socio-economic studies have
-634. Supra note 4, at p. 4.
634a. S,0. 1981, c. 53.

Ny ]
635. See, supra, at p. 191. ‘ . oy

II
L]
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convinced observers that éhere exists jét.another form of discri—l
mination, one which is woven into the fabrics of which our mény
structures and institutions have been formed. Having thus become
an inﬁegnal part of these systems, the discrimination thrives c
through them and perpetuates itself, irrespective of intent.

This is what is known as i&étitutional or systemi; discrimina-

-y

tion.

It is possiale, therefore, to identify two main sgfeams
nf discriminatory action: one is carried out by individuals, or
groups of individualsz who can be said to consciously cause a
Aisadvantage to a protectea group; the other involves institu-
tionalized policies and.pfactices, which are neutral ‘on their
face and.devoid of an intent to discriminate but which never-
theless operate in such a manner as to exclude protected group
members, thus causing a éiscriminatézy effect. |

An understanding of the manner in which discrimination
manifests itself brings us a step closer to resolving the pro- .
blems associated with proof of discrimination. Thus, since it;
hés become quite clear that discrimination can exist irrespective
of intent, the éﬁfecnive enforcement of anti-discrimination
legislation depends upon the recognition of an extended
definition of discrimination from which the intent reguirement
has been eliminated. Failing this, it would seem that victims of
systemic or institutional discrimination might be condemned to
proving the unpro;able. ?

“ A decision to suppress the intent requirement would not,

however, solve all problems of proof in discrimination law. "This
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solution is necessary to deal With systemic discrimination but it

1

does not grapple with theé difficulties of 'proof involved in the

other form of discrimination discussed apove, that in which indi-

viduals arélthought to have consciously caused a disadvantage to
a protected group. |

This direct form of discrimination necessarily involves
proof of the respondent's state of mind, that is, proof of the
true reasons for which the complainant has suffered a refusal in
employment, housing, etc. The requirément that the complainant
prove the respondent's state of mind is not only unfair but it is
also unrealistic and, consequently, a serious obstacle to the
effective enforcement of anti—discriminatioﬁ legislation. More-
over, direct evidence of another's state of mind is rarely avail-
able and, as a result, the fact-finder must regularly turn to the
inference process in order to determine whether or not discrimi-
nation has occurred. In my view, a heavy reliance on inferences
=5

can only result in uncertain and unpredictable decisions in this

-

area. Consequently, fairness and policy considerations arﬁue in
favour of a reallocation in the parties' burdens of proof in
matters involving direct discrimination. Under this pew alloca-

tion of the burdens of proof, the coﬁplainant would bhe required

to make out a prima facie case of discrimination according teo the

test established iﬁ McDonnell Dougias or Ruest, which reliedes o
complainangs of the duty to prove intent or the discriminatory
act itself. Once the complainant ﬁas met this burden, the
respondent would be called upon to prove’, on'a\balance of proba-

bilities, the real reason for the refusal.
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| Ag'for the means by which to achieve this reallocation
in the partigs"burden of proof, common law jurisdictions and
Quebec must look at their receptivé fﬁlés of evidence bhefore
deciding upon the appropriate mechanism to follow.

In sum, an attémpt to solve the difficulties of proof
Associated wikh discrimination cases should take into account the
two fofms of discrimination as they are bractised in society.
This dual analysis is indeed useful in the overall approach to
proving discrimination as one examines the elementé of procf, the

means of proof, the relevant defences, and the burdéns of proot,

v

Although it is true that, in practice, the two forms of discrimi-

nation are sometimes enmeshed and that, at times, it may be
difficult to d%aw a clear distinction betweeh the two (635), this
study has nevertheless confirmed the need to maintain a separate
approach'wheﬁ dealiﬁg with directr or intenticnal forms of dis-

u
crimination, on the one hand, and systemic forms of discrimina-
tion, on the other,. It 1is hoped that a dua; analysis of this

sort can provide some added insightkinto the issues related to

proof of discriminaticn in Canada.

L
635. Méndez, supra note 4, at p. 1129: "since discriminatory
intent may be inferred from disparate impact ... the
distinction between disparate 'treatment' and 'effect'
cases is not as clear as it might seem."
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PART II

. » CHAPTER I: THE RULES OF EVIDENCE APPLIEABLE TO
— ADMINISTRATIVE TRIBUNALS

In enacting. human rights codes (1), legislators had the

choice (2} either of alloWing individuals teo take civil actions

——

kS h -
e -

1. Alta.: %lberta Human Rights Act, iég;/kgggrﬁa. 39, revised to
become the Alberta Individual Rig Protection Act, S.A.
1972, c. 2; B.C.: British Columbia Human Rights Act, S.B.C.
1969, c. 10, revised Into the British Columbia Human Rights
Code, S.B.C. 1973, (second session), c. 119; Man.: the
Manitoba Human Rights Act, S.M. 1970, c. 104, revised as §.M.
1974, c. 65; N.B.: the New Brunswick Human Rights Act, S.N.B. .
1967 ¢. 13, revised as S.N.B. 1971, C.B., as amended by S.N.B.
1973, <. 45; Nfld.: Newfoundland Human Rights Code, S. Nfld.
1969, No. 75 as amemded by S. Nfld. 1974, No.*1l4; N.S.: the
Nova Scotia Human Rights Act, S.N.S. 1963, c. 5, revised and
re-enacted as S.N.S. 1969, c. 11; Ont.: the Ontario Human
Rights Code, S$.0. 1961-62, c. 93, revised and re-enacted as
§.0. 1972, c. 7, and recently revised and re-enacted as 5.0.
1981, c. 53, (proclaimed in force on June 15, 1982); P.E.I.:
the Prince Edward Island Human Rights Act, S.P.E.I. 1968, c.
24, as amended by S.P.E.L. 1975, c. 72; Que.: the Quebec,

%

Charter of Human Rights and Freedoms, $.Q. 1975, c¢. 6, revised

as R.5.Q. 1977, ¢. C-12 and recently amended by Bill 86 .
assented to by the National Assembly December 16, 1982 and
proclaimed effective October 1, 1983; Sask.: the Saskatchewan

Human Rights Commission Act, S$.S. 1972, c. 108, and the .
Saskatchewan Human Rights Code, R.S.S. 1978, c. S5-24.1 (1979),

and, Fed.: the Canadian Human Rights Act, S.C. 1976-77, c.
33; N.W.T.: the Northwest Tewrritories Fair Practices -
~Ordinance, ‘R.0.N.W.T. 1974, c. F-2 as amended; Yukon: the
Yukon Territory Fair Practices Ordinance, O. Yukon Terr., 1963

(2nd), c. 3, s. 1.° _

For a historical study of anti-discrimination legislation
in Canada, see.Walter Surma Tarnopolsky, Discrimination and
the Law in Canada, Richard De Bdo Limited, Toronto, 1982, at
pp. 25 ff. : ’

2. Earlier anti-discrimination statutes adopted a quasi-criminal
approach for the enforcement of the legislatioen, but this
means of dgaling with discrimination has become less popular
in recent Years even if some statutes still include penal
provisions as a possible sanction for discriminatory acts.
For comments on the topic, see Walter S. Tarnopolsky, "The
Iron Hand in. the Velvet Glove: Administration and Enforcement
of Human Rights Legislation in Canada" (1968}, 46 Can. Bar
Rev. 565, at pp. 567 ff. and 585 ££f.

/ :
N
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based on discrimination before the‘ordinary courts, or of creating
an‘administratiye‘machinery endowed with judicial powers'to holad
hearings, to compel the atténdance of witnesse%?lto order the
pfoduction of AOCUments and to-make enforceable orders (3).  In
'Imost instances the legislators decgfigfthat the'enfofcement of
anti-discrimination legislation was to be placed primarily in the
N hands of administrative boards (4): %aiere is dﬁe_exception to

3. The Supreme Court of Canada has held that the administrative
enforcement procedures established by the Ontario Human Rights
Code foreclose any civil action based directly on a breach of
the Code: The Board of Governors of the Seneca College of
Applied Arts. and Technology v. Pushpa Bhaduria, 124 D.L.R.
(3da) 193; (1981), 2 C.H.R.R. D/468.

&
4. For the appointment of boards see discussion, infra, at
- p. 302. Regarding the paower to issue orders see the following
legislative provisions: Alta.: the Alberta Individual's
Protection Act, R.S.A. 1980,"c. I-2, s. 22 (Board); B.C.: the
British Columbia Human Rights Code; R.S.B.C. 1979, s. 17(2) -
{Board}; Man.: the Manitoba Human Rights Act, C.C.S.M.: H ’
175, s. 28(2) (Board); N.B.: the New Brunswick Human Rights
Act, R:S.N.B. 1973, ¢. H-11, s. 20(4) (Board has power to make
recommendations only), s. 22 (the Commission has the power to
1ssue orders); Nfld.: the Newfoundland Human Rights de, R.S.
Nfld. 1970, c. 262 as. amended by S. Nfld. 1974, No. 114, s. 18
(the Commission has the power to recommend), and s. 21(1) (the
Minister of Labour has the power to.issue orders}); N.S.: the
Nova Scotia Human Rights Act, S.N.S5., c. 11, é. 26A(8)
{Board); Ont.: the Ontario Human Rights Code, '5.0. 1981,
c. 53, s. 40 (Board); P.E.T.: the Prince Edward Island

Rights Act, R.S.P.e.I., ¢. H- 12.2, 5s. 25(3) and 26(3) (th ‘“;\\

Board and the Commission may make recommendations), s. 27(
(the Minister charged wlth the administration of the.Act may
issue an order)); Sask.: the Saskatchewan Human Rights Code,
R.S.5. 19¥8, c. S-24.1 (1979), ss. 31{7){8){(9) (Board); Can.:
the Canadiqn Human Rights Act, $.C. 1976-77, c. 33, s. 41(2)
{Tribunal)}; in the N.W.T. and the Yukon the Commissioner may
issue an order upon recommendation of the officer ap901nted to
investigate a complaint: s. 7(6) and s. 6(6), respectively.
) For thé enforcement of oxders see: Alta., s. 22.2; B.C.,
“Yxs. 17(4); Man., ss. 29(1) and 32; N.B., ss. 21(2) and 23;
Nfld., ss. 2I(1) and 23(1)};-N.S., s. 28 and 29; Ont., the
Statué@ry Powers Procedure Act, R.S.0. 1980, c. 484, s. 19;
P.E.I., ss. 27(2) and 28; Sask.} s. 33; Can., s. 43(1){2);
N.w.Tﬂ; ss. 7(7) and 9(1); Yukon, ss. 7(4) and 8(1).

\
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this pattern, in that Quebec preferred to rely on the ordiﬂary
' . A
courts for the enforcement.of the Quebec Charter of Human Rights

and Freedoms (5).

The following discussion will address . issues related to
the rules of evidence which apply to human rights boards whith

are empowered by legislation to exercise jJjudicial or quasi-

1

judicial powers. These .rules can be summed up as follows: on the

one hand, these administrative tribunals enjoy the advantage of

=~ being flexible in their proceedings because they are not bound by
1N -

the ordinary riles of evidence, and they are considered masters of

their own procedures; on the other hand, they have the -uty to
: - ' p ‘ .
follow the rules of natural justice and also to base their deci-
- _ . : oo ' . .
sions on evidence which has cogency at law. Each of these powers

L and obligations will now be examined under separate headings.

s

o f ¢,
A. "Not Bound-by the Strict Rules of Evidence”

. . s . ' J;F '
~ There is a well-known rule in Adminstratiye Law according

+ to which administrative tribunals are not bound Ry the strict

?rules of evidence applied by the-courts. The rule has in fact
R o W
become so widely recognized that it is now taken for granted, sO

4

< - . ’ v

5. R.S.Q. 1977, c. C-12, s. 82 (the commission may make recommen-
dations), and s. 83 (when there is non-compldiance with the
reconthendations, the Commission may apply to the Courts to
obtain an injunction and/or damages against the person in
default). -
The court's role is not merely to homologate but to decide on
the evidence and arguments presented to it: Les Ateliers
d'Ingéniérie Dominion Ltée v. La Gommission des droits de la
personne du Quebec et al., [1978] s.C. 370, at p. 374. La
Commission des droits de la personne du Québec, La Preuve,
Cahier 5, 1982, at p. 13. .

v
-

b
L



much so that one court was coetent to fé;arktthat.it was “common §
knowledge” that a statutory tribhhal was "“not heid'to the observ-
ance of the ru;es of evidence applied in courts“ (6). It is
»reasonable to assume that this prlnc1plells 1ntlmately related to
the purpose for which admlnlstratlve trlbunals have been created.
which 1s)to provide For a more accessible system of justice (7),
one that is less formal, more expedient and ultxmatcly less costly
than ordlnary court proceedlngs (B)TI The rule also serves to
facilitate the task of administrative tribunals in their fact-

finding mission. It appears to have been with this objective in

.

6. Seaside Real Estate Ltd. - Halifax Dartmouth Real Estate
Board (1964), 44 D.L.R. (2d) 248 (N.S.C.A.Y. ‘
According to Kavanagh, it is a "common law rule that a
tribunal is not bound by the legal rules of evidence": John A.
Kavanagh, A Guide to Judicial Review, The Carswell Company
Limited, Toronto, 1978, at p. 18.

‘7. Re Whitelaw and Board of Police Commissioners of the City &f

Vancouver (1973), 35 D.L.R. (3d) 466 (B.C.C.A.y, atf'g (i973),

29 D.L.R. (3d) 781, in which Justjice Gould, at p. 784,

remarked as follows:
From that guotation it is clear that the strict rules of
evidence are not intended to apply in a hearing ‘before_the
Chief Constable. The transcript of this particular hear-
ing is 169 pages in length. 1In a hearing conducted
exclusively by laymen one cannot expect, rhetorically
speaking, 10 pages of transcript to¥be free of technical
evidentiary defects in the sense that a Court of law
applies the rules of evidence. I have perused the tran-
script and, other than technical defects, of which there
are several, find no breach of natural justice in the
procedure. It was fairly conducted and there was ample
evidence to support the verdict of guilty on each of the
four charges. ’

8. René Dussault, Traité de Droit Administratif Canadien et
Québécois, Vols.- 1 and 2, Les Presses de l'Université Laval,
Québec, 1974, at pp. 682-683: ... cette justice administra-

tive répond a des besoins d'ordre concret et prathue elle
est expedltlve, d'un fonctionnement souple et peu coiteux

"
P



mind that the McRuer Report on tﬂeJIhquiry inﬁ;'Civil Rights
(1968) recommeﬁ%éﬁ that "aitribunal should have a discretion to = ..
gséértain rgievant facts by such stanaérds of proof commonly
relied on Sy reasonaﬁlylprudent men in the conduct of their own
affairs“, and that "[tJhe nature of proof should 50 to tﬁe welight
of the evidence not to the admissibility” (9}.

Whatever its origin or its purpose, there can be ko doubt
that human rightslbdaras are algo exempt from the dugy to apply

the ordinary rules of evidence, especially those relating to the

~admissibility of evidence (10). One need not search extensively -

to find authority for this proposition: the legislators have
“expressed the rule in terms that are clear and consistent with the
usual practice in this drea(ll).AAs an indication of the words

nsed to achieve this purpose, some samples of the provisions which

i P

incorporate this principle into the various human rights acts have

9. PRoyal Commission Inquiry into Civil Rights, Vol. 1, Queen's
Printer, Toronto, 1968, at p. 216. "The purpose of this
recommendation”, it continues, "is to permit wider latitude
in the admission of evidence than is the case in ordinary
court procedure. The strict hearsay rules of evidence as
applied by the courts have been under severe criticism by
legal scholars in Canada and other countries in recent years.
Obviously strict adherence to the exclusionary hearsay rules
of evidence would unduly restrict and hamper the functions of
many tribunals'.

- i 1'?‘

Wikl ek

l0. There is an exception to this rule in that priviledged

communications are not admissible. For a discussion on this
topic see discussion, infra, at pp. 393 ff. See also
Tarnopolsky, supra note 1, at pp. 467-468.

oicaiciad PRI

L1. Alta., Adminstrative Procedures Act, R.S.A. 1980, c¢. A-2,
. s. 9; B.C., s. 16(5) and Reg. 151/75, s. 6; Man., s. 25(2);
N.B., the Industrial Relations Act, R.S.N.B. 1973, c. I-4,
s. 67(3); Nfld., s. 16A(5); N.S., the Public Inquiries BAct,
{contd.)

PP
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been chosen. Thus, s. 40(3) {c) of the Canadian Act reads as

+  follows: o ' ‘ . ' ' ) -

The Tribunal may ... .receive and accept such
evidence and other information, whether on ocath
or’by affidavit or otherwise, as [it] sees fit,
_ whether or not such ‘evidence or information is
- or would be ‘admissible in a court of law.

In Manitoba, s. 25(2) of the Act states that:

The Board of adjudication may receive and
accept, on oath, affiéavit, or otherwise, such
evidence or information as it, in its discre-
, . tion, considers necessary and appropriate,
. whether or not .such evidence or information .
would be admissible in a court of law.

"In Newfoundland, s. 16A(5) of the Act provides the following:
"Every'commissibn ... may receive and accept
such evidence and informati on oath, affidavit
or otherwise, as in its discretion it considers = .
“ . fit." | .

The Saskatchewan Code, at s. 31 (1), states that:
"... a board of inquiry ... may receive and

accept any evidence and information on oath,

affidavit or otherwise that in its discretion it

- <. considers fit and proper, whether admissible as
evidence in a court of law or not ..."

Whereas, in Ontario, s. 15(1) of the Statutory Powers Procedure

Act provides that:

-
it

... a tribunal may admit as evidence at a hear-
ing, whether or not given or proven under oath

or affirmation or admissible as evidence in a’
court, any ... [aral testimony and document or
other thing], relevant to the subject matter of
the proceedings and may act en such evidence ..."

R.S5.N.S. 1967, c. 250, s. 3 (here the terms are perhaps less’
clear than elsewhere); Ont., the Statutqiz Powers Procedure
Acts R.S5.0. 1980, c. 484, s. 15(1); Sask., s. 31(1) and Reg.
2T6/79, s. 19(2); and Can., s. 40{(3) ().
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Regérdless of the terminology used, these provisions have
the effect of-freeiﬁg human righté tribunals from the constraints
imposed by the ordi;ary iaw; of evidence, some of which;-it may be
noted, have been tﬁg subject of mounting criticism for their

anachronistic requirements (12). The tribunals are thus given an
. . _ .
advantage which, in theory, should facilitate their access to the
‘ - A .
«

relevant evidence and reduce the obstacles in the truth-

.

finding process.
Mow to take a brief look at another principle which

characterizes the activities of administrative tribunals. This

principle, succinctly stated, is that such tribunals are masterg/m)
- h

of their own procedures.

B. Master of Its Own Procedures
It is another well-known principle that administrative
trihunalg.have the authority to determine .their own procedures
: ‘ c
unless, of course, their conduct is specifiéally dictated by
statute. Human rights statutes are not quite as explicit on this
point as they are regérding the admissibility of evidence and, in

fact,  only a few specifically allude to it (13). The fact that

certain qoverning statutes are silent on the matter does not,

however, reduce the impact of the rule. It is an integral aspect
e e a |
12. This criticism applies particularly to the Hearsay Rules:

John Sopinka and Sidney N. Lederman, The Law of Evidence in
Civil Cases, Butterworths, Toronto,.l1974, at p. 9; McRuer
Report, supra, note 9. Co

13. B.C., Reg. 151/75, ss. 15, 18(1), 19; Nfld., s. 16A(5);
Sask., s. 31(1) and Reg. 216/79, s. 19(3).
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of any administtat?ve tribunaL's'functions3that it- have control
- " L . ¥ 4 ) .

Y
i)
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over its own procedures; this 1s an 1mplicit power which belongs

to all tribunais. épd the courts héve not hesitated,tq:xeﬁognizé.

. L
\ . -

its existence. In a leading decision on this point, Mr._ Justice -

Pigeon of the Sdprgmg_ﬁ&urt of Canada expressed the following

W

opinion:

Tout en maintenantAie principe que les régles
fondamentales de justice doivent étres respec-
tées, il faut se garder d'imposer. un code de
procédure 3 un organisme que la loi a voulu
rendre malitre de sa procédure (14}.

The Ontario DivisionalaCourt haglappnoved the principle
specifically in relatibﬁ to a human rights board of inquiry estab-
lished under the Ontario Code (lSX. Ju;tice Labfosse, speaking
for the Court, held that the Boérd‘had the discretion to adjourn a

hearing in order to provide one of the parties with the opportuni-
: J o
ty to examine documents that had just ‘come to its attention.

:

Confirming that, in this respect, the' Board's decision was 'not
b 3 .
subject to review, Labrosse, J., said this:

[Iln respect of the adjournment granted to coun-

sel for the board, to permit him to examine the
records this was purely a matter of discretion. )
The Board has exclusive jurisdiction over the -
conduct of its procedure and the exercise of its
discretion to grant the adjournmeat is not re-
viewable by this court, provided that the board

has not violated recognized principles of fair-

ness or conducted itself in such a way as to

amount to a refusal of jurisdiction, which is

not the case here (16).

l4. Komo Construétion Inc. et al. v. Commission des Relations de
travail du Quebec, [1968] S5.C.R. 172, at p. l7ea.

15. Re Metropolitain Toronto Board of Commissioners of Police et
al. v. Ontario Human Rights Commission et al. (1%80), 27 O.R.
T2d) 48" (Ont. Div. Ct.}.

16. Ibid., at p. 53. \
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Moreover, this discretiodary power is not confined .-to

N\

. ‘adjournments: it is a powep/that eﬁables boards to deal with any

N\,

. ’ N . |
.one of a multitude of proqédural questions which ‘may arise at

‘the hearing, and to dié?ose‘of subhriséues in a mannerlwhich may
take into account the interests of the pé;ties and élso.conderns
regarding the sound and efficient adhinisﬂration of justice.
Thus,‘humah rights boards have relied upon this ihplicit adthority
to confer intervenor status upon the Commission in the absence of
express statutowy languagé (17), to éplit a heariﬁg between merits
A .
and remedy (18), and to allow the joinder of actions and to hear
them together (19).
Certain human rights statutes presribe proceddqes that
boards may be required to follow before, during énd afﬁer a

hearing (20). In these instances, the boards must follow the

procedures that the law establishes and, indeed, a board's failure

. Doherty and Meehan v. Lodger's International Ltd- {1982), 3
C.H.R.R. D/628 (N.B.).

s, Hyman v. Southam Murray Printing ,et al. (1982), 3 C.H.R.R.,

D/6B0 (Ont.).

19. Hyman v. Southam Murray Printing and International Brother-
hood of Teamsters, local 419 (19827, 3 C.H.R.R. D/6l7 {Ont.).
See also Commission des droits de la personne du Québec v. La
societé d'Energie de la Baie James et al. (1982), 3 C,H.R.R.
D/657 (Que. C.A.): an investigator who has the powers of a
Public Enquiry Commissioner is not bound by any specific
procedures in recording testimony and he has the power to
tape such testimony, if he so decides.

20. See discussion on procedure and evidence by Tarnopolsky,
supra note 1, at pp. 464 ff. See also discussion, infra, for
a description of board procedures, at pp. 304 ff. ‘
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to do so may result in review proceediﬁgefagainst‘it 421).

\
dlscretlon with respect td procedure is one whlch ought to be .

exercised in accordance wlth the rules of natural justlce (22)
Fl : ) . . _“ ’ ' m

l— oo In closing, it ehould be emphas"ized' that the _board"s

—

C. The Rules of Natural Justice

The overriding\principle which determines the activities
of administrative tribunals is that they must conduct their:
hearings in-accordahce with the the fundamental rules of natural

fjustice. Thus, the.vcid lefe by the exclusion of the ordinecy.

rules of evidefre and of a fixed code .of procedure has been filled

{ -—-\'__‘

21. 1In such instances, debates are likely to arise over the
"mandatory" or the "directory"” nature of the statutory
provision concerning procedure, and also as to whether the
procedural - rules are exhaustive or to be supplemented by the
common law; David J. Mullan, Administrative Law, The Carswell
Company Ltd., Toronto, 1979, at p. 3-127. But, it should he

-l s noted that most human rights acts state that proceedings

‘under them shall not be deemed invalid by reason of any
defect in form or any technical irregularity: Alta., 9.
26{2); B.C., Reg. 151/75, ss. 13 and 19; Man., s. 33(6);
Nfld., s. 27; N.S., s. 30(2); P.E.I., s. 29(1): Sask., Reqg.
-216/79, s. 47.

22. Kavanagh, supra note 6, at p.:l18: "A tribunal also normally
has some discretion as to the conduct of its proceedlnqs but
not in breach of natural justice. Also, R.F. Reid and ‘H.
David, Administrative Law and Practice, 2nd. ed.; Butter-
worths, Toronto, 1978, at p. 96: "Thus, it may be a failure
‘to act judicially to hear one side in the absence of other
where a statute required a reasonable opportunity to be
heard, notwithstanding that the tribunal had freedom to
determine its own procedure." And lastly, according to
Mullan, ibid., at p..3-127: "While reluctant to interfere
with the exercise of such a discretionary power, the courts
are nevertheleds prepared to intervene where the procedure
as fixed does not afford interested parties a fair hearing.”

]E

w
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by ™ now sot of, rulis governed by the concept of fairness (23).

) A - ) . . ) . ’ 'y * .
Natunal justice has heen criticized as being ill-defined and "so

vagud as to ‘be practically meaningless" (24), but the weakness of
this view is that it is. "tainted by the perennial fallacy that

because something cannot be cut and dﬁ?ed or nicely weighed or
I .

measured therefore it does not exist." (25),  In the twentg years

since Lord Reid made this remark, thé meaning of natural justice

has hecome clearer still, for as courts have exercised their

superiptending powers over administrative tribunals, they have

also givén shape to this concept. Indeed, these decisions have

created ‘a code of conduct - if not a code of procedure (26)- which

is binding on administrative tribunals; although these tribunals

7

23. Patrice Garant, "La preuve devant les tribunaux administra-
tifs et quasi-judiciaires" (1980), 21 C. de D. 825, at
. 82RB. Also Kavahagh, supra note 6 at p. I1R: "With the
discretion as to the admission of evidence and the conduct of
its proceedings must be reconciled the right of a party to a
fair opportunity of speaking to and contradicting information
prejudicial to his case.”

24. Ridge v. Raldwin, [1964] A.C. 40, 64-65, per Lord Reid. His
Lordship went on to compare the concept of natural justice
with that of rMegligence: "The idea of negligence is equally
insusceptible of exact definition, but what'a reasonable man
would regard as fair procedure in particular circumstances
and what he would regard as negligence in particular circum-
stances are equally capable of serving as tests in law, and
natural justice as it has been interpreted in the courts is
much more definite thaq that."”

25.  Ibhid. ‘ -

26. Gilles Pépin and Yves Ouellette, Principes de Contentieux

administratifs, les éditions Yvon. Blias Inc., Montreal, 1979,
at p. 186: "En somme, par le biais de ces régles [de justice
naturelle], les juges ont élaboré une sorte de code juris-
" prudentiel de procédure administrative dont la violation peut
conduire 4 l'invalidité (ultra vires) .d'une décision."
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3 ’ :
.are not to conduct their proceedlngs as 1f théy’ were trlals (27),

-they must respect the standards that have ‘thrus been establlshed
R w . Before examlglng the contents o% the rules of natural
justice it may bhe worthwhlle to specify that human rights beards
are indeea subject to th¥se rules (28). Moreover, the close
connecc}On Between human fights legislation and the area of civil
liberties makes it seem especially appropriate that human rights

_ ;ribunals should be requirea to respecé the rules of natural
justice. On this point, Tarnopolsky has stated that ";.. since
Hpman Rights legislation is a part of the whole field of civil

Y liberties, it is'imﬁortanc that other aspects of civil liberties
be observed while further{hg the purposes of human rights" (29).

The ﬁurpose of che natural justice rules'is to ensure that

these two principles are adhered to:

1) the parties are to be given the right to be heard
(audi alteram partem), and

27. Lord Loreburn's dicta in Board of Education v. Rice, (19111
A.C. 179 at p. 182, still hold true today:" ... they must act
in good faith and fairly listen to both sides, for that is a
duty lying upon everyone who decides anythlnq Rut I do not
(Eh}nk they are bowund to treat such a questlon as though it

ere a trial "
2R, _::}nopolsky, supra note 1, at pp. 454 ff.

Furthermore, it is a well-established fact that human rlghtq
boards are subject to review by the courts if they do not
respect their jurisdiction and other duties: ' Re McGav1n
Toastmaster Ltd et al. v. Powlowski af al. (197 3y, 37 D.L.R.
{(3d) 100 {(Man. C.A.), and Bell v. The Ontario Human quhts
Commisstons, [1971] S.C.R. 756. o

. 29. Tarnopolsky, supra note 2, at p. 582. Regarding the desired
standard of natural justice for such hoards to follow, see
further at pp. 580-581. :
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2) the adjudicator'hust be disinterested in the pro-
. ceedings and decide without bias (nemo Judex in
causa sua) (30).

Sihce the purpose of this study is to examine evidentiary
issues, the flrat prlnc1ple seems more relevant than the issue
\Selated tO'blaS, and so the discussion will be restricted to the

" » former. | . o E ' ,

The audi alteram partem'rule can best be described by the

proposition that n&é person can " ... incur the loss of liberty or
property for an offence by a judicial proceeding until he has had
a: fair opportunity of answering the case against him" (31).
Closely related to moral princip?ﬁé, the rule has an

"ancestry which is as varied as it is impressive, for the principle
“tt]hat no man is to be judged unheard was a precept known to the
.Greeks, inscribed in ancient times upon images in place§ Qhere
justice was édministered, préclaimed in éeneéa‘s Medea, enshrined
in the scriptures, menéioned by St. Augustine, eﬁbodied in

. Germanic, as well as African proverbs, ascribed in the Year Books

of the law of nature, asserted by Coke to be a principle of divine

T

~

justice, and traced by an eighteeénth century judge to the events
A P _

—rr— —m

30. S.A. de Smith, Judicial Review.of Administrative Action, 4th
ed., Stevens & Sons Limited, London, 1980, at p. 156;
Dussault, supra note 8, at p. 1340; Mullan, supra note 21, at
p. 3-110; Pépin and Ouellelte, supra note 26, at p. 186, and
H.W.R. Wade, Administrative Law, 3rd ed Clarendon Press,
Cxford, 1971, at p. 175. t

| ' w -
* T

31. Hawkins, Pleas of the Crown, i, 420, as quoted by de Smith,
ibid., at p. I58.

(; : .



“in the .garden of-Eden' . (32)..
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Recognizing the fundamental character of the audi alteram =

] . ‘ :
partem rule, most legislatures have expressly incorporated it into

their respective human rights statutes. Although the ﬁg;minology
. . - ,,-" ¢
may vary slightly, one can find specific mention of é&e ri%ht to

B

be heard in the legislation of Alberta (33), British Columbia
(34), Manitoba (35), New Brunswick (36},  Newfoundland (37)f Nova
scotia (38), Ontaric {39), Prince Edward Island (40), Saskachewan .

(41), the Canadian Act (42) and also of the Xﬁkon {43) and of the

32. De Smith, ibid., at pp. 157-158.

33. The Administrative Procedures Act, R.S.A. 1980, c. A-2, s.
4,

34, S. 16 (4) {"... opportunity to be represented by counsel, to
present relevant evidence, to cross-examine witnesqs? and. to
make submissions.") ) '

35. S. 25 (5) ("... full opportunity to be represented by'cogn*
sel, to present evidence, and to make submissions.".)

36. S.20 (4) {"... full opportunity to present evidence and to
" make submissions...") .

37. S. 18 (1) ("... give full opportunity to all parties to
present evidence and to make representations.") )

38. S. 26A(3) ("... full opportunity to all parties to present
evidence and to make representations.")

39. The Statutory Powers and Procedure Act, R.S.0. 1980, c. 484,
s. 10. ‘

40. S. 25(1) and the Public Inquiries Act, R.S$.P.E.I., c. P-30,
s. 7. .

41. S. 31(5).
42. S. 40(1).

43, S. 6(2}).
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'North@est'Territories (44).

Compllcatlons set in whe? one attempts to uhderstand the

. B
exact. contents of the rule, orAto determine which-duties result

from it as far as a particular tribunal is concerned. ‘Mullan

.

suggests that the minimum content of the rule entails:the obliga-
.Llon to give sufficient notice of the hearing and of the scope of
hearing "as w1ll allow persons entltled to the benefit of the rule
to take full advantage of their right to be heard" (45). Also,

" it lnvolve(s) a duty to give persons affected such knowledge
of the drguments and evidence presented agalnst their 1nterest as
will make their participation in the decision-making process
meaningful."” (46) |

/ Human rights statutes are of course boend to the min#mum
content of the rule, but it should be noted that in_mest, if not
all cases, they also contain a statutory duty.to give notice (47).
Furthermore, in practice, the hearings of most human rights
tribunals seem to comply with other duties whtch may not be part

of the minimum content of the audi alteram partem principle but

which are nevertheless essential components of it: 1in particular,

the parties have a right to public hearings, the right to be
{

44, s. 7(2).
45. Mullan, supra note 21, at p. 9-111.

46. Ibigd.

47. See section on notice, infra, at pp. 313 ff.
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represented by counsel, and the right to cross-examine wit-

¥

nesses (48). : ' L *

3

The practical implications of the audi alteram partem rule
appear to be endless as any study of the area.reveals (49). The

following cases have been chosén to illustrate the ways in which

the rule may affect a hearing.

A board must ensure that all parties are given an equal -

opportunity to be heard (50). . Mandamus may issue against a board
of inguiry which refuses to summon witnesses reguested by a party
(51) unless, of course, the evidence that is sought is completeky

irrelevant {52). It has'been held that there is a breach of

natural justice where a Board refuses to hear evidence claiming,

' <
48. Regarding each of these topics, see the relevant 'sections

discussed, infra, at pp. 320-321, pp. 326-327, and

pp. 358-361, respectively.

49. See for instance, Mullan, ibid,. at pp., 3-128, and Reid,

supra note 22, at pp. 70ff. .

50. A.G. Manitoba et al. v. National Energy Board et al., [1974]
7 F.G. 502; Scott et al. v. Rent Review Commission (L977), 23
N.S.R. (2d) 504 (C.A.). But also, "it may be permissible to
differentiate in the content of procedure as between persons
of different classes, as for instance between parties and
persons granted :ptervenor status at the dis etion of the
tribunal": Mullan, ibid., at p. 3-125, note/47: 5.I1.U. v.
C.N.R. and Canadian Pacific Ltd. v. C.N.R.,'[1976] 2 F.C. 369
(C.A. ). . :

51. Furniture and Bedding Workers Union Local 33 et al. v. Board
of iIndustrial Relations et al. (1969), 69 W.W.R. 266,

52. Re Koressis (1968), 63 W.W.R. 566; see also Mullan, éupra

note 21, at p«s 3-124. .
C, S
- Q
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1ncorrect1y,,that it lacks Jurlsdlctlon to hear it {(53). It may

.also be a denial of natural justlce ‘to refuse to adjourn in order

to allow a party to call rebuttal ev1dence (54) or to refuse to

call an ad]ournment when one of the partles is taken byssur—

prise. (55). But there is no denial of the right to be heard where

numerous adjournments were granted over the extended period of one
.u\ N . . )
year {56). Nor is a party entitled to dictate the terms under

which he is prepared to appear before the Board (57).
In order ﬁo ensure that parties have a full opportunity to

answer. the case against them, it has been held that a board of
ingquiry has a duty to disclose the contents of reports that have

come to its attention ou{side the hearing (58). It may also be a

el

A

53. Toronto Newspaper G¢ild v. Globe Printing, [1953] 2 S.C.R.
18, [1953] 3 D.L.R. 561; but see Reid, supra note 22, at
p- 77 and in particular note 185: "Where there is no allega-
tion of a refusal to exercise jurisdiction, a discretion over
the admission of evidence will not lightly be interfered
with: Parton v. R (}968) 62 W.W.R. 188 (Sask.)"

54. Saskatchewan Teachers'Federation v. De Moissac (1973), 38
D.L.R. (3d) 296 (Sask. C.A.7T. '

35. Re Gasparetto et al. and Cité of Sault Ste-Marie, [1973] 2
O.R. BL7(D-C-J; Re Mady and Royal College oF Dental Surgeons
(1974}, 5 O.R. {2d} 414 {D.C.}; see also Mullan, supra note
21, at p. 3-114. :

. 56. Re Iwasyk v. Saskachewan Human Rights CommlSSlon (1978), 87

D.L.R. (3d) 289 {Sask. C.A.}; see also Pierre v. Minister of
Manpower and Immigration, [1978] 2 F.C. 849 (C.A.).

4

57. Crux v. Leoville Hospital Board, [1973] 3 W.W.R. 568, 35
D.TR. (3d) 619 (Sask. C.B.): see Kavanagh, supra note 6, at
p. 18. ‘ , '

.58. ngnasonlc Canada Limited v. Anti-Dumping Tribunal [1972]

F.C. 1239 {C.A.); Sarco Canada Limited v. Anti-Dumping
Tribunal (1978), 22 N.R. 255 (C.A.); see also Mullan, supra
note 2T, at p. 3-118, and Garant, supra note 23, at

pp. 849-850.
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breach of natural justice to accept evidence .after the hearing
(59),..and a board cannot act Withgdt_evidénpé or upon evidence not
presented at the hearing (605. Hf
Finally, it is wort} néting'that c@urts are prepared to

find that there has been a waiver of the benefits of the audi

alteram partem (61), unless the affected party is without coun-
sel (62).
. . A
In conclusion, human rights tribunals, like other adminis--
trative bodies  which are required to 'act judicially, cannot func-
tion in an arbitrary manner. Rather, they are subject to a set of
rules whiph'are based on the idea of fairness; these rules may

1

determine’ the manner in which boards conduct their hearings and

they also may limit the discretionary powers that the boards

otherwise enjoy.

L

59. Volkswagen Northerh Ltd. v. Board of Industrial Relations
(1964), 49 W.W.R. 574 {(Alta.).

60. Re Robertson and B.C. Securities Commission et al. (1974), 42
D.L.R., (3d) L35 (B.C.C.A.}.
h |

6l. Iwasyk v. Saskachewan Human Rights Commission, supra note 56:
R v. Schiff: Ex Parte Ottawa Civic Hospiltal Trustees, [19703
3 0.R. 476 (C.A.); Strathcona v. Maclab Enterprises Ltd.,
[1971] 3 W.W.R. 461 (Alta. C.A.). Also Mullan, supra note
21, at p. 3-126 and cases cited; but, "[t]here is authority
for the proposition that certain breaches are so serious as
to nullify the whole proceedings, in which case waiver cannot
be pleaded": Mullan, at p. 3-126 and cases cited in note 54,

62. "... courts will be reluctant to find waiver in situations
where the persons affected are without counsel and are not
really in a position to be aware of their rights": Mullan,
ibid., (Knight v. Yorkton School Board, [1973] 1 W.W.R. 385
{Sask. C.A.))
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D. Board Decisions and "Illegal Evidence" ¢

If it is true that human rights boards are not bouhd by
the strict rules of evidence, it is also true that their decisions
cannot be based on evidence which does not have cogency in law, as

for instance hearsay or irrelevaﬁt evidence, nor can- their deci-
sions resf/ﬁg a complete absenée of evidence, as this section will
show. v

This rule -forces administrative boards to strike a balance
between two competing values: on the one hana, the desirability
of preserving an informal approach and, on the other, the duty to
ensure that -all parties ﬁfe treated fairly. Reid and David deal
with this two-fold concern in the following manner: | |

This is a reflection in the sphere of evidence
of the court's general attitude to tribunal
procedure, i.e., to avoid the strictness and
formality of court procedures but ensure a basic
standard of fairness. The mere violation of an
evidential rule may be nothing as such. It is
not the error of form but the error of substance
that counts. Thus where a tribunal has acted on
inadmissible evidence and the remaining evidence
was insufficient to support its decision, its
order ... was set aside ... It follows that an
improper admission or rejection of evidence is
not a ground for certicari or prohibition unless
it constitutes a vioclation of a fundamental
principle of justice or a denial of natural
justice or a loss of jurisdiction (63).

63. Supra note 22, at p. 75.
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1. Hearsay ) i S

4

Insofar as hearsay evidence is concerned {64), human

rlghts trlbunals may admit such ev1dence (65), but 1t is now a
widely recognlzed prlnc1ple that the tribunal should not decide a
central issue on the basis of evidence of this nature (66). |

- In a few instances, human rights tfibunals have directly

addressed the issue of hearsay evidence and its use. Their

'approach takes into account the two competing values discussed

earlier, that is the need to admit evidence informally, on -the one

_hand, and the duty to act with fairness, on the other. Their

decisions also seem to have a distinctive feature in that they

A . : T
64. For a dist®(ssion regarding the Hearsay Rule see, infra, at
pp. 389 ff.

65. In the words of Lord Denning, "[h]earsay is clearly admissi-
ble before a tribunal. No doubt in admitting it, the tribu-
nal must observe the rules of natural justice...": T.A.
Miller Ltd. v. Minister of Housing and local government et
al., (1968) l1.W.L.R. 992, p. 995. Also Gagnon v. Commission
des Affaires Sociales, £l978] C.A.S. 19T, at 192:™.,.. La
Commission ... a entiere autonomie sur la fagon de procéder
ainsi que le genre de preuve gu'elfe peut accepter..."

66. Tarnopolsky, supra note 1, atf p. 467; see also Reid and David

supra note 22, at p. 3-123, and in the area of Labour Rela-
tions, D.J. Brown and D.M. Beatty, Canadian Labour Arbitra-
tion, Canada Law Book Ltd., -Agincourt, 1977, at p. 122, para.
3:4310: "... [arbitrators] retain the discretion as to
whether to admit such [hearsay] evidence, and if admitted to
ascribe to it whatever weight they believe is prdper, subject
to the caveat that it cannot be the scle basis for a flndlng
of fact."
See also the landmark decision of R v. Barber Ex Parte Ware-
housemen & Miscellaneous Driver's Union, Local 419, [1968] 2
U.R. 245 (C.R.), aff'g [1967] 2.0.R. 541 and Re Girvin et al.
and Consumers' Gas Co. (1974), 40 D.L.R. (3d) 509 {(Ont. Div.
Ct.}).
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stress the inherent difficulties involved in proving discrimina-

¢

tion.and the desirability, therefore, of keeping the door cpen,
within legal limits to all relevant evidence. -

The first case is that of Bramer v. Board of School

Trustees, District No. 62. (67}, in which Mrs. Bremer lodged a

complaint against the respondents alleging that they had refused
to hire her for a ‘teaching bosition because of the public contro-
versy surrounding-her husband's dismissal from thelsenior’governy
ment position of Commissioner of Education for the prov%nce'of
British Columbia. Mrs. Bremer alleged that she had been discrimi-
nated aéainst because of her name and also becaﬁse of her hus-
band's dispute with the government. For their part, the respond-
ents argued that Mrs. Bremer was not hired because she lacked the
necessary experience.. During her testimony, Mrs. Bremer stated
that an employee of the School Board had told hér.that there might

be problems with her job application because of her name, that

there was a lot of talk at thé Department of Education, that the

pending litigation between her husband and the government could

affect her application, and also that those responsible, for hiring

were looking for excuses not to appoint her. The employee who was

alleged to have made these remarks was called by the respondent to

the witness stand, where he denied having made such statements

LY .

altogether. Morecover, there was no other evidence to corroborate

the hearsay testimony given by the complainant.

67. B.C., 1976. ' i
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The Board, com “4f three members, first {Sjbid at the

weight that should be given to hearéay evidence specifically in

the context of discrimination cases, and it then proceeded with

its analysis in these terms:

-

As to the hearsay quality of Mrs. Bremer's
testimony there is ... reason why that testimony
does not constitute some evidence. This Board

is not prepared to incorporate into Human Rights-
Boards of Inquiry proceedings without reserva-

. tion the evidentiary principles of formal court

proceedings. Specifically in"this instance, the
Board is not. prepared to adopt the authorities
referred to by counsel for the respondents ...
for the proposition that hearsay statements
subsequently contradicted constitute no evidence
-.+. The Board's reasons for not following these
authorities are rcooted in the nature of human
rights complaints and the inherently subtle
character of the evidence which may establish a
contravention of the Code. It was because of
this reason that section 16(5) was enacted.

Boards of Inquiry will frequently be

.regquired to make conclusions of fact based upon

circumstantial evidence and perhaps, with the
assistance of evidence which may be inadmissible
in a superior court. At the heart of a contra-
vention of the Code is the determination of
whether the respondent's conduct was motivated
by a consideration which constitutes the absence
of reasonable cause; the factual issue of moti-
vation will in most cases not he a matter about

"which there exists any direct evidence.

For thHewe reasons this Board is of the opinion
that it would represent an unwarranted and
potentially restrictive limitation on Boards of
Inguiry if we were to determine that hearsay
evidence subsequently contradicted will in all
circumstances constitute no evidence. (68)

6?.

Ibid., at pp. 36-37
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But, the Board went on to say that "the use of hearsay

s

.approval the case of Board of School Tritstees of School District

No. 68 (Nanaimo)-and‘kUPE, Local No. 606, (B.C.L.R.B. 68/72\ Oct.

7, 1976}, it set outéihese two rules for guidance in the use of
hearsay: '

(a) uncorroborated hearsay evidence should not
be preferred to direct sworn testimony;

(b} hearsay evidence alone should not be
admitted to establlsh the cruclal and central
question (69)

Looking at the facts of the Bremer case, the Board noted

'that the hearsay evidence dealt with a central issue, it was un-

supported by independent evidence, and it was contradicted by
direct evidence. 1In the circumstances, the Board preferfed not to
rely on the hearsay evidence and it ultimately dismissed the com-
plaint.

Another British Columbia Board faced the issue of hearsay

in the matter of Warren v. Becket et al. (70). 1In this instance,

the complainant alleged that she had been disbriminated against in

respect of her employment because she was a woman, contragy to

;.-'
section 6 of the B.C. Human Rights Code, and that she had been

dismissed with#ut reasonable cause in breach of section 8 of the
7

o

Code. /purfgé her testimony the complainant testified that one of

ks

her superiors had told her that there existed a policy of paying

69. Ibid., at p. 38.

70. B.C., 1976.
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married-mén:wiﬁﬁ'family reséonsiblitiesrat.a higher rate than
‘others. She also stated that this same superior told her that
lkghe haén‘t a hope in héll.of getting anywhere Qith the
organization because of the fact that she was a woman".

: The majorify of the Board mémbers accepted this heafﬁéy
evidence,.but they emphasized two importaht réasons for/dsing 50.
First, the statements in issue were attributed to the complain-
ant's superior, an officer of the company, and not merely to a
co-worger, who would have had little to do with company policy.
Secondly, the complainant's testimony wés clearly prejudicial to
" the respondent's case, and yet, the latter failed tbo rebqt this
evidence by producing as a witqess the superior in question. Thel
respondent's failure to adduce such evidence led the Board to
infer thag the complainant's statements were £rue (71). .

As for the reasons for which a human rights tribunal.might
find hearéay evidencé useful and relevant, it is worth repeating
the following remarks made by fhe majority of the Beoard in the

Warren case: ' ’

f . . : ‘
The operation of larger enterprises is such that
instructions or remarks from different persons
in management are mostly passed on by word of

,1 3

71. 1Ibid., at pp. 12-13. There is indeed support for the view
that inferences may be drawn from failure to provide certain
evidence, as the following statement indicates: "... where
the failure to produce the witness is not explaihed, the
inference may be drawn that the unproduced evidence would be
contrary to the party's case or at least would not support

it.": Murray v. Saskatoon, [1952] 2 D.L.R. 499, at p. 506
{Sask. C.A.). See E.E. Palmer, Collective. Arbitration in

Canada, Butterworths, Toronto, 1978, at p. 6l, and Brown and
Beatty, supra note 6§, at p. 136. See also Sopinka and
Lederman, supra note. 12, at p. 535.
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mouth rather than written memos, and it is

reasonable ... to give some credence to this
type of hearsay evidence than would normally be |
the case. (72) Lol

In conclusion, Boards are entitled to admit ‘hearsay, but
. ‘ . . . ) . ) / /
they are advised to act cautiously with respect to such evi=-
S h=

-

dence (73) and to refrain frpm basing their decisions on evidence

of that nature. .

2. Irrelevant evidence

In most respects, the rules that have just been discussed

under the heading of hearsay, also apply to the admissibility and

use of irrelevant evidence. In othern words, irrelevant evidence
A . .
is admissible?before an administrative tribunal but it should not

determine the outcome of a case (74).

At the same time, the trend concerning the admissibility of
irrelevant - or seemingly irrelevant - evidence differs from the
approach towards hearsay evidence in at least one respect. In-

deed, it would seem that administrative tribunals are encouraged

to admit evidence which may appear irrelevant when first

-

72. Ibid., at p. 12.

73. See Garant, supra note.23, at pp. 844-845. It should be
noted that a tribunal may follow up on hearsay evidence by
verifying whether it stands up to scrutiny. In Gagnon v.
Commission des Affaires Sociales, [1978] C.A.S. 191, at
p. 192, the Commission said the following:

La Commission ne s'est pas contentée d'une preuve de oui-
dire, méme si elle pouvait le faire, car elle est allée
elle-méme vérifier le bien-fondé de certaines déclarations
sur lesquelles elle a appuyé sa décision.

74. R v. Barber, supra note-66; also Kavanagh, supra note 6, at
p. 537 "It has been held that a Board exceeds its jurisdic-
tion where it uses irrelevant evidence to reach its decision
but not otherwise."
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__--presented (75), in order to avoid the premature*rejeqtion of

—_—

potentially relevant evidence and the possibility of depriving a

party of. the right to be heard. Moreover, a decision to reject

‘potentially relevant evidence may be subject to review as a breach

of the-audi alteram partem :uie {76). o -

Thus, for example, the courts have found that the reﬁusal
to hear witnesses on an allegation that a hiring procedure was’
biased (77), and the refusal to accept expert testimony (78).

ecause it was presumed in both instances that the evidence was

irrelevant, amounted to denials of the right to be heard in

breach of natural justice. ' ) ki

There are, however, limits to the extent to which Boards

*

need accept evidence which borders on the irrelevant, limits which

arise from a fear that hearings will become endless and uncon-

troll le (79). Consequently, it is reasonable to state that

.

75. Garant, supra note 23, at pp. 839-841, and in particular at
p- 840:
Un tribunal doit toutefois étre prudent car il ast
beaucoup plus grave de refuser une preuve pertinente que
~d‘'admettre une preuvre non pertlnente, laguelle pourra )
étre rejatee ultérieurement dans la décision finale.

76. 1Ibid., at p. 839.

77. Nanda v. Commission de la Fonction Publigue, [1972] F.C. 277

‘ {Bppeal Division); and also R v. Alberta Board of Industrial

Relations et al., (1969), 6 D.L.R. (3d) 83, at p. 87 (Alta.j
§.C.): as discussed by Garant, ibid., at p. 840.

78. Fleming v. Comité d'appel de la Commission de la Fonction
Publique, F.C.A., no. A-294-76, Nov. 17th 1976, as guotea by
Garant, 1ibid.

79. Law Reform Commission of Canada, Independent Administrative
Agencies, Working paper 25, Ottawa, 1980, at p. 132:
[PJroceedings should at all times be governed with- an éye
to both efficacy and fairness. The major problem here is

{contd.)
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an administrative tribunal need not., and indeed should not,; hear

‘evidence which is "patently 1rrelevant"

Again, tribunals are faced with competlng interests
betweeh which they must ‘strike a_balance: on thelone hand, they
must ensure that the parties have the right to bé ﬁeard, and on
. \ . :
the othér, they should avoid endless hearinés'which are time-
consuming and costly. The rule that Ehey should follow in regard
to this‘issué may be summed up as follows: "the tribunal ought_ﬁo
hear all evidence other than that which is.patently irreiqxant or
improper, and leave its.decision as to what evidepée is inadﬁissi—
ble until after all the evidence is in ;nd argument ﬁas been
presented on the question" (80}.

A . ! . .
Useful guidance was provided in this area by Chief Justice

Jackett of the Federal Court of Appeal in Re McKendry and Deputy

Minister of Department of Regional Economic Expansion: .{(81)

Whether that evidence should be admitted
depends, as I understand the basic requirements
of a proper hearing, upon whether it is relevant

not that agencies exercise arbitrary powers with respect
to the conduct ¢f a hearing but that they too frequently
exercise too little contrpl. ' In such circumstances, hear-
ings can drag on with rambling irrelevant or repetitive
evidence being led, with the agency panel listening
politely while time and mohey are being wasted. Firm
chairmanship can expedite most proceedings without cur-
tailing anyone's rights in any significant way.
80. Reid and David, supra note 22, at p 76; also, according to
Mullan, supra note 2I, at p. 3-124: '

This [right to present proof] is, however, limited to
evidence and submissions that are relevant and is also
subject to the consideration that hearings, whether oral
or written, cannot be interminable and the decision-maker
has authority within the context of the particular
decision~making power to limit further presentation of
proofs and arguments.

81. [1974] F.C. 126: 35 D.L.R. (3d) 305 (C.A.).
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to any .issue of fact that arises in the hearlng
of the applicant's grievance.

One of the basic difficulties in appreciating
what is involved.is the difficulty of ascertain-
ing what substantive law is to be applied by the

i_’ﬂq\ngajudicator to decide whether the applicant is

to succeed on his grievance. The applicant puts
forward one submission as to what that law is
and the employer puts forward quite a different
view as to what it 'is. If the dpplicant ‘is
correct in his view as to the law to be applied,
the Adijudicator has to make a finding of certain
facts. If the employer is correct-'as to the law
that appliés, certain other issues of fact arise
for determination. In my view, in an informal
hearing such as one under section 96 of the
Public Service Staff Relatlons Act, it 1is the
hearlng officer's duty to accept evidence that
is relevant to any issue of fact that must be
determined On a reasonahly Aarquable view of the
case put forward by either of the parties. It
1s not the Adjudicator’s duty to come to a con-
clusion as to the law that applies to determine
the matter before him until after all the ewi-
dence is in and he has heard argument on it.
What he has to decide when objection is taken to
evidence is whether that evidence is relevant to
"one of the issues of fact that has to be deter-
mined on a possible view of the substantive law

upon which one of the parties relies. In this —

case, as I understand him, this is what the
Adjudicator has done and, in my view, his deci-
¢ion was correct (82). (emphasis is mine).

Thus, a board should admit all such evidence which is

relevant to ' any one of the issues of fact raised by the parties,-”

as long as the issues are based on a reasonaby arguable view of

"the case (83). A board should exercise caution in deciding an

82.

83.

Ibid., at pp. 130-131. -

See, for example, Manitcba Food and Commercial Workers Union
v. Canada Safety Ltd. (19837, 4. C.H.R.R. D/1495 (Man.): The
Board dismissed an objection raised by the Commissidn's coun-
sel who wished to have evidence regarding customer preference
excluded on the basis that such evidence was not a valid
defence in Discrimination Law. The Board eventually agreed
that customer preference was not a valid defence here, but it
nevertheless accepted to hear the evidence presented by the
employer on this topic.
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objection concerning irrelevancy, and, when in Woubt, it should

take the objection under advisement (84).

3 . "No Evidence"

It is one thing to declare that human righté/tribunals ;fe
not bound by the strict rules of evidence, but quite another to
pretend that they are free to render arbitrary declsions Based on
no evidence at all (85).

Such a proposition would Aot only offend the most
elementary notions of justice but it is also one that the courts
would be most inclined to resist. It is, according to Wade, "an
abuse of power which judges are naturally loathe to tolerate"
(86).

So, although human rights triﬁunals are entitled to exer-
cise their.discretion‘in admitting and assessing evidence, there
nevertheless exists a standard which reguires that they'acf on the
basislof evidence haviné some probative force (87). Wade, for his
84. Garant, supra note 23, at p. 846.

85. Young v. Johnson (1961), 34 W.W.R. 385, at 391:"... counsel
for the Commitee submitted and the Chairman ruled, that the
Committee was not bound by the ordinary rules of evidence.
That is quite a different thing to saying that the Committee
does not require proof or evidence of any kind"; see 'also

David W. Elliott" 'No Evidence': A ground of Judicial Review
in Canadiaq Administrative Law?" [1972] Sask. Law Rewv. 48.

B6. Wade, supra note 30, at p. 99.

87. Mr. Justice Procter of the Saskachewan Court of Appeal
elaborated on this standard in Re Sisters of Charity and
Saskachewan Labour Relations Board et al. [1951] 3 D.L.R.
735, at p. 754:

What is put before the Board must even under this section
still be 'evidence' having some probative force. Wigmore
(contd.)
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for his part, also notes this requirement by stating that “tt]he
questioq is whetﬁer the.evidence, taken as.a whole,‘;s feasonably
capable of_suppbrting the fipding."'(éa) Lastly, perhaps the mo;t
qolourful deécription of the duty which is imposed upon tribunals
in this respecf, is the one articulated by'Diplock, L.J. of the

English Court of Appeal in R. v. Deputy Industrial Injuries

. Commissioner Ex Parte Moore:

l 'Evidence' is not restricted to evidence which
would be inadmissible in a court of law... The

' requirement that a person exercising guasi- .
judicial functions must base ‘his decision upon
evidence means no more than [sic] it must be
Based upon material which tends logically to

l show the existence or non-existence of facls

' relevant to the issue to be determined or to -
show the likelihood or unlikelihood of the

l occurrence of some future event the occurrence

' of which would be relevant. It means that he "

must not spin a coin or consult an astrologery
but that he must take into account any material

I which, as a matter of reason, has some probative
value in the sense mentioned above (89).

Should a tribunal fail to apply this principle ‘and decide
a matter without any evidence to support its conclusions, the

decision may be subject to review. In closing, it might be worth

on Evidence, 3rd ed. Vol. l. pp 1-3, gives many defini-
tions of 'evidence' and distinguishes between evidence
acceptable in judicial proceedings and what may be called
evidence for the purpose of demonstrating an asserted

;77 fact. One of the clearest definitions of evidence is that
in Blackstone's Commentaries, Vol. III, p. 367: 'Evidence
signifies that which demonstrates, makes clear, or ascer-
tains the truth of the very fact or point in issue, either
on the one side or on the other'.

88.. Wade, supra note 30, at p. 100.

89. [1965], 1 Q.B. 456, at p. 458, as quoted by Elliott, supra
note 85, at p. 69. '



noting, howeveér, that there is.with respect to sgcﬂ authority to
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review, an important distinction which should be .made between the

*

"sufficiency" of the evidence and "no evidence". Courts may

intervene in order to review a decision which has no evidente to

support it (90): they are not authorized to question the
.
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an, Mullan, supra note 21f at p. 3-159; Vade, supra note 30, at

. 100; Kavanagh, supra note 6, at-p. 53, and Dussault, supra
note R, at p. 1330 " -
Le critére de l'absence de preuve, par lequel les tribu-

naux judiciaires, tout en reconnaissant.qu'ils ne peuvent
enquérir de la suffisance de la preuve établie devant un
tribunal inférieur ou administratif, vérifient s'il eXiste
une preuve quelconque sur laquelle ce tribunal pourr it
fonder sa décision, recgoit une assez large & »lic
droit administratif canadien et quebeCOLS.
mlso, according to Reid and Davidé/supra note 22, at p. 78,

"Telvidegce or ahsence of evidenc ....has been held to be a
question of law: sufficiency or weight was not."

al. Rk+4ott, supra note 85, at pp. 70-71; Dussault, ibid., at

pp. 1327-1329; Mullan, ibid., at p. 3-175. : v
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CHAPTER 2: THE HEARING: SOME PRELIMINARY ASPECTS

¢

A. Appointment of the Tribunal

As parties approach the hearing stége after the investiga-

tion and after attempts at settlement have failed, the first thing

that they.are likely to discover is that the decision to appoint a

| ; s e mewem  ommma  comm s e emm Do eemc  fowe  (GENG ROA? DR WED  DEN

Board is a matter of discretion which rests either with the Com-

mission or with the Minister charged with the administration of

the Act (92). Consequently, it has already been held that a com-

plainant, dissatisfied with a decision to close her file, was not

entitled to obtain a court order demanding the appointment of .a

Board (93). *

More often than not, boards of inquiry ave composed of one

member. However, in some instances more members may be present,

92.

93.

Alta., s. 18(1l); B.C., s. 1
s. 20{1); Nfld., s. 16GA(l}: s. 25{(1); Ont., s. 37(L);
P.E.1., s. 24(1); Sask., s. 29; Can., s. 39{1). Depending on
the statute, the discretion may rest with the Commission and
not with the Minister, sometimes the reverse applies, and yet
at other times, a discretion simply exists at both levels.
Thus, in Manitoba the Commission "may" request the Minister
to appoint a Board and the latter "shall" do so within a
reasonable time; but in British Columbia the Director “shall”
make a report to the Minister (of Labour) and the latter
"may" refer the case to a Board; whereas in New Brunswick the
Minister "may'" appoint a Board upon the (discretionary)
recommendation of the Commission. Under the Canadian Act,
the Commission exercises this discreticn alone and it may
appoint a trihunal at any time after the complaint has been
filed. See also, Tarnopolsky, supra note 1, at p. 453.

6(1); Man., s. 21{(2}); N.B.,
N.S.,
2

Re Dagg and Ontario Human Rights Commission et al. (1979),

102 D.L.E. (3d] 155 (Ont. Div. Ct.) (Teave to appeal
refused). ‘
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in which case one will act as chairman (94). /

B. The Parties

Parties involved in discriinination proceedings have an

active role at hearings which, essentially, are patterned on the

Qﬂiﬂiﬁﬂﬁ1_&¥SL§m$__QDE;NillﬁalSQ_LﬁQall_LhﬂLL_aCCQLdiﬂg_LO_Lhﬂ____¢ww_
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rules of natural justice, parties enjoy certain rights and, in
particular, they are to be given a full opportunity to be heard.
Decause of this principle, parties are entitled to receive proper
notice of the hearing, to be present throughout the proéeedings.,
to bring evidence and to make submissions. Before continuing any
further, it may therefore be appropriate to determine who, ﬁﬁ

fact, should act as a party before a human rights tribunal.

. ‘\

Al

1. Statutory description

Some of the human rights statutes are more informative
than others on this point. Six of these establish who should act
as parties (95), usually including at least the following in the

list: the Commission, the complainant and the respondent {96).

94. For example, the Canadian Act provides for up to three
members (ss. 39(2) and (6)7. It is also to be noted that two
statutes expressly prd3iae that the members of the Board or
Tribunal are to be selected from a pre-constituted panel:
Ont., ss. 34(1) and 37(1}, and Can., "s. 39(5).

For comiments con the independence and impartiality of Boards,
see Tarnopolsky, supra note 1, pp. 456-457.

25. For Alta., s. 2941l}; B.C., s. 1l6(3}; Man., s. 26; N.S.,

s. 26; Oat..s. 38(2), and Sask., s. 30(1).

96. See comments by Tarnopolsky, supra note 1, at pp. 457-458.
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According to these six Statutes the Commission usually has
a special role to play and, with but one exception (97), it is
said'to‘have the carriage of the case. Moreover, the Commission
is not merely the alter ego of the complainaﬁt: its role is not
only to defend the individual complainant but also to pfomote'ghe

public interest. In this respect, the Canadian Human Rights Act

specifically requires the Commission to "... adopt such positions
as, in its opinion, is in the public interest having regard to the
nature of the‘comglaint being inquired to" (98). It has also been
sald that the presence of the Commission at a hearing is ﬁore than
a mere formality, more than of mere symbolic value (99). - -
Andther party to the proceedings 1s, of course, the com-

plainant. One might hastiiy come to the conclision that this
refers strictly to the aggrieved person, that is, the victim. But
some Legislatures have extended the meaning of the term to include -
other ;ndividuTls, or groups, who may allege discrimination with-

= out being the aggrieved party. Whether the term ”compfainént"

carries this extended meaning depends on the wording of the

statute both with respett to parties and to complaints (100).

97. British Columbia.
98. S. 40(2).
99. Fleming and Baptiste v. Byron Jackson Division, Borg -

Warner (Canada) Limited (1982), 3 C.H.R.R. D/765 (Ont.);
Amber and Amber v. Leder and Leder, {Ont., 1970).

100. For example, the Canadian Act allows for complaints by
individuals, or groups of individuals, other than the
alleged victims (ss. 32(1) and (2)), whereas, the P.E.I. Act
only recognizes complaints lodged by aggrieved persons (3.
21).

1Y
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Where a statute does not confer party status upoh‘groups or indi-

viduals who are not themselves aggrieved but who have some inter-

:est in the proceedings, they may still request the right to inter-

vene at a hearing; however, in such instances, the board of

inquiry has complete discretion to accept or to refuse the request

(101).

2. In the absence of a statutory provision

By contrast to the above, some statutes fail to give clear

direction as to who should act as a party at hearings. Confronted
with this silence, human rights boards have concluded that the
complainant {102) and Fhe respondent are the main parties (103).
At the same time, they have also shown a willingness to grant the
Commission equal status with those considered to be the official
parties. Thus it has been held that, unless.there is a valid

reason to exclude it, a Commission should be given the opportunity

of making submissions “the same as a party" (104).

101l. See section on intervenants, infra, at p. 312.

102. Comments in the preceding section concerning complainants
apply here as well: see, supra, note 100.

103. Docherty and Meehan v. Lodger's International Ltd. (1982), 3
C.H.R.R. D/628 (N.B.); Bulger v. Branch No. 4, Royal
Canadian Legion, (N.B., 1978}; Belliveau v. District No. 13
School Board (I98l1), 2 C.H.R.R.”D/263 (N.B.)

o

104. Bulger v. Branch No. 4, Royal Canadian, ibkhid.; Doherty and
" Meehan v. Lodger's Intérnational Ltd., ibid. But, in
Belliveau v. Distriegf No. 13 School Board, ibid, it was held
that the Commission/'s role should be to make representations
limited to questiops of jurisdiction, to the interpretation
of the statute and(to rec0mmendatlons which the Board could
make to the Commisdion.
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3. Joindgr of parties o’

So far, who should act as a party has been established;
following closely is the quektion whether a Board is permitted to
e ) , '
add any other parties either as compl&inants, respondents, or

otherwise, once the hearing has begun.

Boards have concluded that they are empowered to amend a

 EEBE SR e o mmes e e e it e el weme mm (R BN BN BN

complaint so as to join an additional complainant (105). However,
in doing so, the board of inguiry must assure itself before
proceeding that the rules of natural justice have been respected
and that the respondent has received adequate notice and has had
the opportunity to prepare his casé {(106). To this end the Board
might consider adjourning the hearing‘where circumstanées warraﬁt
it.

The same applies wheFe a new respondent is concerned. The
board of inquiry may add a respoLdent as a party -(107), but again
it must make sure that the latter has received adequate notlice in

order to prepare his case (108).

105. Tabar and Lee v. Scott and West End Ceonstruction Limited
(188Z2), 3 C-H.R.R. D/1073 (Ont); Cooper v. Belmont Property
Management, (Ont., 1973).

106. See discussion regarding the rules of natural justice,
supra, at pp. 282 ff. ' '

107. T'rabar and Lee v. Scott and West End Construction Limited,
ibid.; Cooper v. Belmont Property Management, 1bid.;
Finlayson v. City of Winnipeg Polilce.Department et al.

. C.H.R.R. D/42% {Man.) (Respondent may be added
even after limitations period has passed). See also,
Matthew v. Seven City Development Company Limited, (Ont.,
1973), and@ Nawagesic v. Rauman and Rauman, (Ont., 1978), as
cited in the Tabar case. Also, for further comments on the
topic see Tarnopolsky, supra note 1, at p. 458.

108. In Saskatchewan the Board must follow the procedure set out
in Reg. 216/79 (s. 18(5}), which provides the possibility of
an adjournment, the service of a new notice and the
amendment of the complaint.
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Particular attention must be paid to cases in which a -’

v

e e

complaint has bheen lodged against a body that is not a "person"
nor otherwise deemed a "legal entity" under. the relevant Act. On
at least two occasions, the Courts have declared that such erﬁQis

are matters of substance and .fiot merely "defects in form" (109),

and ERGt errors OF Such gravity should lead to The dismissal of &
complainé.

Where class actions are concerned (110) it has been held
that a board of inquiry may add an individual to a class action

complaint (111); however, a board of ingquiry may refuse to add a

N, el

109. Re Burns and United Association of Journeymenfof the Plumb-
ing and Pipefitting Industry, Local 170 et alf. (1978), 82
T.L.R. (3d4) 488 (R.C. S.Ct.), at p. 492: "Thd naming of the
proper party to the proceeding is one of substance not form.

I am not referring to a misdescription of a party or the

misspelling of a name, which, I consider, would bhe within
the meaning of the words 'defect in form', but to the desig-
nation in the complaint of. the person alleged to have been
in contravention of the Code."
See also Re Cummings and Ontario Minor Hockey Association
(1980), 26 O.R. (2d} 7 (Ont. C.A.). The Ontario Minor
Hockey Association, an unincorporated body, was not a
"person" within the meaning of the Code. At p. 14, Wilson,

J.A., remarked as follows: "The complaint in this case
should have heen laid against named officers or directors of
the respondent association. The Court cannot add or substi-

tutg such persons as parties in a proceeding which has been
a nullity from its inception because of the respondent's

immunity from suit: Hay v. Local Union No. 25 Ontario Brick-
layers & Masons Int'l Union {1929), 63 O.L.R. 448, [1929] 2

P.I,.R. 336."
But, to the effect that reference to a trade name should be
{ taken to he a sufficient reference to the entity carrying on

business under that name, see: Rawala and Sousa v. De Vry
Institute of Technology (1982), 3 C.H.R.R. D/1057 (Cnt.) and
Ballantyne v. Molly 'N' Me Tavern (1983), 4 C.H.R.R. D/1191.

110. On class actions in general see Tarnopolsky, supra note 1,
at p. 441. .

111. Tabar and Lee v. Scott and West Fnd Construction Limited,
supra note 105.




.

s

. o - 310 -

’ 5

class to -an individual complaint once the hearing has begun'or is

about to begin.  Thus, in the Case-of Kovacs v. Horne & Pitfield
Foods Ltd. (112) the Board denied an amendment reguested by the

Qommissioﬁ that the complaint, brought by an individual, be ,/j

"
converted into a class action. -
3 . ' 5

L4

4. Misnomer

Sometimes an error appears in the name of a respondent;
for instance, it is a‘common mistake to insert or to omit, erro-
neously{ such words as "company" or *limitéd"” in a respondent's
name. In this respect it is generally agreed that a bdard of
inguiry may correct this type of errorrin a name (113), esgspecially
when the respondent has suffered no particular prejudice from the
misnomer..Such a correction represents a simple amendment hy which
the description of a party is altered: it is not regarded. as the
addition of a new party (114).

L}

5. Third parties

In certain circumstances rights of a third party may be

-

112. (1982), 3 C.H.R.R. D/89%4.

113. Tabar and Lee v. Scott and West End Construction Limited,
supra note 105; Matthew v. Seven City Development Company
Limited, supra note 107; Pratt v. H.A. Robert Gallery of

Homes Ltd., (Alta., 1978); Rawala and Souza v. De Vry Insti-

tute of Technology, supra note 109, {when companies amal-

gamate). :

114. Rawala and Souza v. De Vry Institute of Technology, ibid.
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affected by the board of inguiry's decision (115). 1In light of\

the Supreme Court of Canada decision in the Hoogendoorn case

'(llﬁ), a board of inquiry should allow such a third pdrty, if it
-s0 wishes, to make submissions at the hearing (117). \

The question then arises as to whether such a third party

1

should be permitted. to bring evidence and to make rep ntations
throughout the hearing, or,‘whethér his partic}kation shguld not |
rather be restricted to such aspects of the case as directly .
concern him and to the remedy, in particular. The latter option
seems preferable. Common sense dictates that, unless a third
party is directly invelved in the decision which is alleged to be
disczifinatory‘(e.g. where the third party was in direct competi—

tion with the complainant for a-promotion), *“hen his evidence and

the representations should be limited to issues relating to

. . +v

115. Certain human rights statutes preclude this possibility and
specifically state that the rights of innocent third parties
‘shall not be affected by an order of the Board: Canadian
Act, s. 42(2), and Sask., s. 31(10).

116. Hoogendoorn v. Greening Metal Prdducts & Screening Eguipment
Co. et al., [1968] S.C.R. 30.. The Supreme Court of Canada
held that an employee whose status was being affected by a
hearing at which the union and the employer were acting as

parties, was entitled to be represented in his own right as
distinct from being represented by the union, if the inter-
ests of the latter were not the same as those of the em-~
ployee. In this instance, the arbitrator was in breach of
the rules of natural justice when he proceeded with the
hearing in the employee's absence. The arbitrator's award
was therefore gquashed. '

117. Note that s. 16{3)(d) of the British Columbia Human Rights
Code reads as follows: "... the persons who are entitled to
be parties to a proceeding before the board of ingquiry are
«.+. (d) any other person who, in the opinion of the boagd of
inguiry, would be directly affected by an order made by
it".
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remedy. UOtherwis the followiﬁg undesirable situation might

pfesent itsel .thlrd party hlred only sometlme after the

discriminatory act occurred ‘would be expected to present evidence;
to the same extent as the main partles. The former, fearing that

his silence might'ﬁsmehow operate-against him and determined to

keep his job, wou}défet out to participate actively in the debate
being litigated only to find himself in the questionable predi-
cament of having to defend the actions of the respondent - with
which he had nothing to do in the first place - against the com-
plainant. It is suggested.that such situations shculd be avoided
and that a third party's éarticipation, if at all necessary,
should be restricted to questions of remedy or other matters
directly‘involving him.

)

6. Intervenants

A human rights board has the inherent power to de
whether, in its discretion, it will allow an individual,
of individuals or an orgaﬁization to intervene and to make
sions at the hearing (118).

. Once such an intervention is accepted- it has, however, °
been held that the Board is not obliged to give the intervenanc

equal status with the parties (119)

118. Doherty and Meehan v. Lodger's International Ltd. supra
note 104; Bulger v. Branch No. 4, Royal Canadian Leglon,

supra note 104, and Belliveau v. District No. 13 School

Board, supra note 104. Note that in Saskatchewan this

possibility is specifically provided' for in Req. 216/79 at

5. 15(1)- J@‘}}'

119. Canadian Pacific Ltd. et al. v. C.N.R., [1976] 2 F.C. 369
(C.A.); see also Mullan, supra note 21, at p. 3-125.
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C. Joinder of -Actions . -

It is also'part'of a b&érd of inquiry's inherent power to
allow the joinder of two or more actions {120). Thus, where it is
found that two or more comﬁlaints deal with substantially the same

issues of fact and law, it may be more convenient and more effi-

cient for all concerned, including witnesses, to have the board
of inquiry hear the matters at the same time.

Of course in exercising its discretion a board of inquiry
may take into account the inconvenience that such a joinder might
cause to a party. In the Hyman case, Chairman McCamus gave this
issue due consideration when ﬁe said that "[w]ith reépéct to the
question of whether or not complaints should be heard together,
the element.of fairness would require a balancing Qf any prejudice
sustained or éotentially sustained by any of the erties dagailnst

the public interest in avdiding a multiplicity of procéed—

ings® (121}).

D. Notice

1. In general

It is an elgmentary rule of natural justice that the

"

120. Morgan v. Toronto General Hospital, ({(On%., 1977); Hughes and
White v. Dollar Snack Bar et al. (1982}, 3 C.H.R.R, D/T0I4
{Ont.); Hyman v. Southam Murray Printing and International
Brotherhood of Teamsters, Local 419 (1982), 3 C.H.R.R.

D/61I7 [Ont.). Note that pﬁg:ain statutes specifically

provide for the joinder of jctions: see B.C., Reg. 151/75,
s. 12; Ont., s. 31(3), and n., s. 32{4).

121. Ibid., at p. 626. This case dealt with two complaints
against an employer and a union, respectively. Interesting-
ly, the employer was the only one to object to the joinder,
while the Commission, the complainant and the union were \
favourable to it. ‘
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parties be given adequate noticy® of the hearing-so that they may
present their case (122), and most™Qf the human rights statutes

expressly make mention'of this duty (123). Such notice usually -

w

includes the date, time and place of itizyearing. It should also

’ :
}

cantain_basic information concerning the alleged contraventions to

M BEM S st mmer e e e pEES M e e meem e e e s DN

the statute so as to enable the respondent to know the case that
is to be met by him. o
1

Often, such notice is given by attaching a copy of the

complaint. Therefore, the complaint should contain sufficient
: ‘

._/

information to allow a respondent to properly present his case:
. ’ e

otherwise, a board of inquiry may find that the requirementsfbf'“\/
L -
natural justice have not bheen met and that the complaint should be

digmissed. This was the conclusion arrived at by the Roard in The

Canadian Human Rights Commission v. Rell Canada {124) where the

complaint, which also served as notice, lacked such bhasic
information as the identity of the .complainant, the time of the
alleged violation, and the exact grounds on which the complaint

was based {125).

[

122. Mullan, supra note 21, at p- 3-111; see also Tarnopolsky, N
supra note 2, at pp. 580-581.

123. For Alta., see The Administrative Procedures Act, R.S.A.
1980, c. A-2, ss. 3 and 4(b): B.C., Reg. 151/75, s. 4; Man.,
s. 25(4); M.S., ss. 25(3) and 26A(2); Ont., The Statutory
Powers and Procedure Act (S.P.P.A.), R.S.0. 1980, c. 484,
Ss. 6;: Sask., s. 30(2), and Req. 216/79, ss. 14(4) and (5};
Can., s. 40(1). ' .
"

124. (1981), 2 C.H.R.R. D/265 (Can.).

125. On the other hand, failure to give adequate notice may also

he "cured" by an adjournment: Mullan, supra note 21, at
p. 3-114.
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2. Particuiars '

Closely related to the issue'oﬁ notice is the recurring
.question of particulars, which deals with the adequacy of the
notice and the amé}nt of detail that one should expect to find in

such natices (126).

9

_J

There is only one stfatutory provision which seems to deal

with the matter of sufficiency of notice; it is s. 8 of the

Ontario Statutory Powers Procedure Act (127) which reads as
follows:
Where the good character, propriety of conduct
or competence of a party is an issue in any
proceedings, the party is entitled to be fur-
nished prior to the hearing with reasonable
information of any allegations with respect
thereto.
There has never been any doubt that this section applies
to discrimination cases. However, what constitutes "reasonable

information of any allegations" has required deeper analysis.

In the case of Walbar Machine Products of Canada Limited

v. The Ontario Human Rights Commission (128), Chairman Gorsky

126. On this topic see Tarnopolsky, supra note 1, at pp. 467 f£f.;
see also, infra, section on the production of documents and
the right to disclosure, at pp. 367 ff.

As for the purpose of particulars 1t may be described as
follows: '

"Particulars are ordered for several purposes:

1) to define the issue;

2) to prevent surprise;

3) to enable the parties to prepare for trial;

4) to facilitate the hearing."
From Fairbairn v. Sage (1925), 5 O.L.R. 462, at p. 470, as
quoted in Joseph v. North York General Hesptial and College
of Nurses of Ontarioc (19827}, 3 C.H.R.R. D/B854,

127. R.S8.0. 1980, c. 484.

128. (1980), 1 C.H.R.R. D/228 (Ont.).
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undertook a comprehensive study of the question of particulars and

the interpretatioqﬂof s. 8 of the Statutory Powers Procedure Act.

He began by describing the purpose of this section and by giving

some practical examples of the meaning of "reasonable information

of any allegations". On these matters he said this:

.'___

ey EEE s M pamD  eem EEN Il-b e MR TR an

[Ilts [s. 8] purpose is to define tlie issues and.
thereby prevent surprise by enabling the party:d//
against whom the allegations are made to prepar

for the hearing. . At the very least, . A

gs. 8 of the Act in order to fulfill this purpose
would require that [the respondent] be furnished
with a written statement of the material facts:

upon which the Commission intends to rely in _
support of the allegations with respect to the :
issues involving [the respondent's] good charac-

ter or the propriety of its conduct. Such mate-
rial facts should include when and where the

alleged acts, which: raised the issues, occurred,

as well as, the names of such persons who are
referred to in the allegations [if this forms a
substantial part of the facts material to the

issues and 1is rgasonably necessary in order that
respondent have sufficient information about the
allegations and the case to be met] (129). .-

129.

Ibid., at p. 229. But see Joseph v. North York General
Hospital et al., supra note 126, involving allegations of
racially-motivated harassment, in which Chairman Hunter
held, at p. 855, that there was no need for particulars even
where the respondent alleged that "(a)} 'examples' only.
rather than a comprehensive catalogue of the ‘campaign of
harassment' [were] cited; (b) some of the specific incidents
alleged in the ‘'campaign of harassment' [did] not mention
the particular hospital employee allegedly involved; (3) to
the extent that specific incidents [were] particularized, in
some cases dates [were] absent and, in other cases, the
specific impropriety alleged against the hospital [was] not
sufficiently detailed."” Similarly, in the case of Bezeau v.
Ontario Institute for Studies in Education (1982), 3
C.H.R.R. D/874 {(Ont.), Chairman Ratushny rejected a motion
for particulars. At p- 877, he said: "The allegation of the
Complainant is straightforward. It amounts to the assertion
that he was denied tenure in favour of less-qualified appli-
cants and that the only logical inference is that the denial
was the result of discrimination." (Note that the Commig-
sion had indicated that certain details were simply not
available to it.) '
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In assessing the type of information that a respondedt is
entitled to receive by way of'partipulars, it may be helpful to

bear in mind the distinction between disclosure of facts material

to the issue and disclosure of the evidence in support of these

facts. The respondent is entitled to the former in order to know

the case that he will eventually have to meet, but he is not en-
titled to the latter (130). Further emphasizing the distinction
batween these two categories of information, Chairman Gorsky made

the following remarks in the Walbar case:

My interpretation of s. 8 is that it is con-
cerned with the furnishing of 'reasonable infor-
mation of ... allegations ...' and not with the
means whereby those allegations «will be proved.
It is concerned with particulars to_know a case
and not with evidence as to how the case will be
proved. It is concerned with the case intended
to be made and not with the information alleged-
ly favourable or unfavourable to the case.
Furthermore, it is not concerned with the facts
which might assist the party, against whom the
claim is being made, to discover evidence in
support of its defence, as contrasted with
information of the case to be met ... (131).

-

This statement leaves little ambiquity as to the kind of

information that a respondent is justified in obtaining under s. 8

"

of the Ontario Statutory Powers Procedure Act. Moréover, there

seems to be no reason why the above comments should not act as

130.  In the Walbar case, supra note 128, at p. 229, the Chairman
referred to the decision in Cook v. Cook, [1947] O.R. 287,
at p. 291, in these terms: "... in distinguishing questions
relating to eliciting facts ‘from those seeking evidence,
[Gale, J.] concluded that a party was not entitled to dis-
cover how his opponent proposed to prove his case." See
also Joseph v. North York General Hospital et al., ibid.

131. Ibid., at p. 230.
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guidelines. on the issue of particulars in other jurisdictions as

well.

In closing on the guestion of particulars, it may be
worthwhile to note that a Board can always adjohrn in order to
avoid a potential pfejudice to the respondent should the Commis-
sion, or tﬁe complainant, introduce neQ issues which could not
have been reasonably anticipated (132). -

From all the ébove, cne may conclude that the notice
should contain the essential allegations and sufficient informa-
tion to allow the respondent to idenEE?? the alleged contraven-
tion; in other words, it must contain the facts material to the
issue. ©On the whole, boards of inquiry are reluctant to engage in
elaborate procedures and to order lengthy exchanges of préliminary
information (133); they wiil do so only where the complaint:is

inadequate and insufficient to allow the respondent to know the

case that must be met.

3. Serving the notice

The manner in which notice is given may vary: it may take
the form of delivery by registered mail, of personal service by a

staff member of the Commission, of personal service by way of

subpoena, and so on. There appears to be no set rule that bhinds

132. Bezeau v. Ontario Institute for Studies in Education, supra
note 129, at p. 877 and Walbar Machine Products of Canada
Limited v.%The Ontario Human Rights Commission, ibid., at
p. 229.

133. To this effect see the comments by Chairman Hunter in Joseph
v. North York General Hospital, supra note 126, at p. 8%7.
Note, however, that this does not prevent a voluntary
exchange of information betwenrn the parties.




-
hy

agn, BEER OED BER DER G

r .

B D B g @ B BB O R e .

’ .

- 319 -

Call jurisdictions and the means by which notice is served simply

depends on a Commission's practice and, if applicable, on the

requirements established bylstatute or fegulation. Also, bpards
of inguiry have not hesitated in usinglless-common modes 6f
service - such as -placing notices in local newspapers - where
recalcitrant respondent; were thought to be avoiding service

purposely (134).

E. Ex Parte
In exceptional circumstances and where the board of
tnquiry is convinced that the respondent is voluntarily refusing
to attend the héuring, iQ/may proceed ex parte (135). However,
where boards of inquiry Lave been faced with this prospect, they
have exervised great caution and have increased their efforts to
eusure that the rTespondent received proper notice, even 1f this

could only be achieved by publishing a public notice in the local

newspaper.

134, William v. Ouellette {(Ont., 1973); Simmeonds v. McKenna
(1982), 3 C.H.R.R. D/995. Note: s. 24 of the Statutory
Powers Procedure Act, R.5.0. 1980, c. 484 provides that
where 1t is lmpracticable for a tribunal to give notice of
the hearing to one or more of the parties individually, it
may cause reasonable notice to be given "by public adver- .
tisement or otherwise as the tribunal may direct”.

135. William v. OQuellette, ibid; Simmonds v. McKenna, ibid; and
Hughes and White v, Dollar Snack Bar, supra note 120: in
this case the Commission's counsel was advised by telephone
that the respondent would not attend the hearing. Note that
certaln statutes expressly allow a board to proceed ex
parte: B.C., s. 11 of Reg. 151/75, and Ont., s. 7 of the
S.P.P.A.
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It is worthwhile to note that a decision to proceed ex

parte may involve considerations that go beyond ihe interests of
i

‘the particular case at hand. In the Simmonds case (136), the

Board felt compelled to proceed because Q£ the educational value
of showing that discriminatory acts contrary to statute were hot
to be tolerated and, also, because a respondent could not be per-

mitted to.frustrate the effects of the statute by evading service

(137). ' /,7

F. Public Hearings

As a rule, hearings into discrimination cases are held in
public. This is a practice that seems to be common to all human
rights tribunals and it rests either upon expfess statutory
requirements (138) or, in their absence, upon an implicit duty to

adhere to a rule which is considered fundamental in our system of

justice (139). ~
)
136. Ibid.
137. Such was also the opinion expressed in the McRuer report in

which the Commission stated that "if such opportunity [to
attend a hearing and be heard] is given and a party fatils to
avall himself of its provision, the tribunal should have a
discretion to proceed with the hearing in the ahsence of
that party. The latter provision is necessary to permit
efficient operation of tribunals": Royal Commission of
Inguiry into Civil Rights, supra note 9, at p. 213.

138. In B.C., s. 16 of Reg. 151/75; Man., s. 25(1);
s. 26A{(1); Ont. S.P.P.A., s. 9; P.E.I., s. 25(1
s. 24 of Reg. 216/79, and, Can., s. 40(6).

139. According to Tarnopolsky, hearings should also he held in
public because "one of the purposes of the enforcement
function is public education ...": supra note 1, at p. 462.
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The importance of this rule in relation to administrative
tribunals, and Human rights tribunals in particular, was - under-
lined by Laskin,. J.A., as he‘then was, when he remarked that "[i]f
there is-any general rule applicable where‘;he'statute is silént,
it is that the pr?ceeding of a statutory tribunal should be

conducted in 'public unless there is good reason to hold them iﬂ
\ -1

camera" (140).

G. In Camera

The rule concerning public hearings is not an absolute oﬁe
aad it is generally accepted that, where circumstances warrant it,
a hearing, or part of a hearing, may be held in camera (141l). As
is usually the case with exceptions in law, it is only in excep-
tional circumstances that the public should be excluded from hear-
ings, and boards of inquiry should exercise this discretion in a
judicious manner.

Matters of public interest, of public security and even
personal matters may justify a decision ﬁo hold a hearing behind
closed doors; however, the specific interests so invoked should

outweligh the general interests which are at the basis of the prin-

ciple that hearings be held in public. There are no set rures AS

140. Regina v. Tarnopolsky, ex parte Bell (1969), 11 D.L.R. (34)
658, at 666, (Ont., C.A.), as quoted by Tarnopolsky, ibid.

141. Some statutes specifically refer to the board's powar to

' proceed in.camera: B.C., s. 16 of the Regulation 151/75;
Ont., s. 9 of the S.P.P.A.; and Can., s. 40(6). See also
Tarnopolsky, ibid., at pp. 462 ff.
Where a statute is silent on this matter, the board may take
the decision to proceed in camera on the basis of its
authority to determine its own procedure: Naugler v. The New
Brunswick Liquor Corporation, (N.B., 1976), at p. 4. -
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to what matters should properly be heard in camera; however, the

criteria set out in the Ontafio Statutory Powers Procedure

Act (142) are helpful £An a sessing the competing interests that
should be taken into donsideration. The Act thus permits a board
to hold hearings in camera where it is of the opinion either that
"matters involving public security may be disclosed" (143) or
that:

[IJntimate financial or personal matters or

other matters may be disclosed at the hearing

cf such a nature, having regard to the circum- -

stances, that the desirability of avoiding

disclosure thereof in the interests of any

person affected or in the public interest out-

weighs the desirability of adhering to the

principle that hearings be open to the public (144)

Although, strictly speaking, this section applies only to
Ontario, it seems sufficiently detailed and explicit to serve as a
general gquideline for other tribunals having to decide whether or
not to proceed in camera.

/

By way of illustration it might be worthwhile to mention
some specific board decisions on the topic. It has been held, for
instance, that in camera proceedings are not justified where a
respondent alleges that a public hearing would be "bhad for busi-
ness" (145). If».on the other hand, a respondent were to argue

that public disclosure of confidential policy decisions, or of

other confidential business documents, might give an undue

142. R.S.O0. 1980, s. 484, s. 9(1).
143. 1Ibid., s. 9{(1)(a)-
144. 1Ibid., s. 9{1)(b).

145. Naugler v. The New Brunswick Liquor Corporation, supra note
. T41, and Clarke v. Camelot Steak House and Tavern, {(Ont.,
1971).
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advantage to a competitor, then -a Board could receive evidence on

thése documents in camera (146).

| Objections relating té the confidential cﬁaracter of docu-
ments may also {nvolﬁe guestions of privilegg causing a party to-
argue that certain evidence should not be heard at all.' The two
issues are closel} interwoven as will later be seen (147), but in
any event a board of inguiry should decidé the matter of privilege’
hefore considering the manner in which it will hear the

confidential evidence. A case on point is the decision rendered

in Bezeau v. Ontario Institute for Studies in Education (148B), in

which the complainant, a teacher, alleged that he had been denied
tenure because he was a Canadian and that preference had been
given to nan—~Canadians. At the beginning of the hearing, the
respondent raised a preliminary objectiton alleging that letters
from referees or appraisers were subject to the privilege of con-
fidentiality and that, therefore, they could not be introduced
into evidence. In an interesting decision, Chairman Ratushny
rejected the arguments (149) concerning privilege. However, he
retained the respondent's arguments concerning the confidential
nature of the letters and found that these were appropriate cir-

cumstances to resort to in camera proceedings as provided for by

146. In this r!pect, see Magnasonic Can. Ltd. v. Anti-Dumping
Tribunal, [1972] F.C. 1239 {C.A.), and Sarco Can. Ltd. v.
Anti~Dumping Tribunal (1978}, 22 N.R. 255 (C.A.7.

147. See the section on privilege, infra, at pp. 394 ff.

-

148. Supra note 129.

149. For further discussion regarding this case see, infra,
at pp. 416 £f.
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s. 9{1)(b) of the Statutory waérs Procedure Act (150). It
appeéars that'this.is'én appropriate way in which to strike a
balance between cbmpeting interests: tﬁe proced;re respects the.
confidentiality of the documents, but does_not depriventhe coh-

plainant of essential evidence withoutfwhich his recouftse might

become illusory.
- On two other occasions the complainants were the ones to
request that the hearings be closed because of the personal nature
of the matters involved ana the adverse effect that a public hear-
ing might have on their personal lives (151) or careers (152). In
both cases, the board of inquiry acceded to the requests that the

hearings be held in camera.

o

8
H. Splitting the Hearing Between Merits and Remedy -

In certain cilircumstances a board of inquiry might wish to
consider splitting the hearing between merits and remedy especial-

ly where the evidence relating to remedy promises to be complex

150. 1Ibid., at p. 88l. See also Mullan, supra note 21, at
p- 3-110: "Use of c¢losed or in camera hearings may be one
way of protecting the confidentiality of information or
sources of information where that is a legitimate concerrn.”

15l. H.W. v. Kroff and Riviera Reservations. of Canada Ltd.,
[E.C., 1976 (the complainant alleged that her dismlssal was
due to her pregnancy), as cited in Tarncpolsky, supra note
1, at p. 463. .

-+

152. D.D. v. The Queen in Rights of the Province of British
Columbia, (B.C., 1976) {(the complalnant alleged that he was
refused a job because of his criminal record), as cited in

Tarnopolsky, ibid.

/
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and time ednsqmiﬁg (153)f This is again seen as part of a board

of inguiry's "inherent‘ﬁower‘to‘organize its proceedings ..."(154).
| This position was adepted-by the presiding Chairman in the

Hyman case with the following remarks:

Bifurcation of the proceedings will ensure that
the original hearings are less costly to the
parties and, indeed, where the complaint is held
to be unfounded, the entire process will be less
burdensome to the parties. Moreover, even in a
case where the complaint is justified, it may
often be the case that the parties will be able
#qree'to the appropriate level of compensation

r injuries sustained and further hearings may
therefore be unnecessary (155).

These, however, are not the only relevant factors to be
considered by a board of inquiry. Indeed, it must also take into
account the inconvenience that a split hearing might cause to
cither of the parties. It is evident from the following statement

&

that the Chairman in the Hyman case was attentive to this point as

well. Ile said: "[i]n determining whether to accede to a motion to

bifurcate proceedings, it is appropriate ... for a Board of Inquiry
to balance the risk of possible delay against the convenience to

the parties of dividing the proceedings"” (156)

153. This seems toc be a common‘practice in labour arbitration
- hearings. 1In this respect, see Brown and Beatty, supra note
66, para. 3:2620. '

154. Hyman v. Southam Murray Printing et al. (1982),_3 C.H.R.R.
D/6B0 (Ont.), at p. 682.

155. 1Ibid., at p. 681.

156. Ibid., at p. 682.
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Right to Counsel

By now, it is common practice for administrative boards to

allow parties to be reprgsented by counsel (157). = This is

particularly true where human rights tribunals are concerned for,

although such a right is not absolutely required by the rules of

natural justice {158), the close connection with the area of civil

liberties dictates that such practiée be followed (159). In some

cases the right to counsel is specifically provided for by

statute (160). N !

i

This is not to say that boards of inquiry must submit to a

party's capricious behaviour or to a party's dilatory tactics in

157.

158.

159.

160.

Reid and David, supra note 22, at p. 99: "Over the years the
tendency has been to extend, rather than restrict, the right
to counsel." Long gone are the days when such a right was
denied by Lord Terterden C.J. in Collier v. llicks ({(1831), 2
B. & Ad. 663, 109 E.R. 1290, in the following disparaging
terms as quoted in Reid and David,‘at'p. 99: "My own opinion
is, that, in general, the ends of justice will be suffi-
ciently well attained in these summary proceedings by hear-
ing -only the parties themselves and their evidence, without
that nicety of discussion, and subtlety of argument, which
are likely to be introduced by persons more accustomed to
legal questions."

.

Mullan, supra note 21, at p. 3-11ll: the right to representa-
tion by counsel is not part of the minimum content of the
audi alteram partem rule. But, see also p. 3-116: "... [At
times, circumstances may] lead the courts to say that denial
of a right to representation results in inadequate oppor-
tunity for being heard."

Tarnopolsky, supra note 2, at p. 580.

B.C., s. 16(4); Man., s. 25(5): Ont., s. 10(a) of the
S.P.P.A.; Sask., s. 31(5), and ss. 18(1)}(2) of Reg. 216/79.

But contra, see Alta., s. 6(h) of the Administrative Proce-

dure Act, R.S.A. 1980, c. A-2: the Act does not require the
administrative authority to afford an opportunity to the
parties to be represented by counsel.
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the name of the right to counsel. Thus, in the Torres case (161)
the Board Chairman noted that' the respondent had been given ample

noticé of the hearing with sufficient time to seek representation

by .counsel, and he conciuded that the request té adjourn at the

beginning of the hearing in order to bkring in counsel was dilatory
. _ .

in pufpose and, therefore, to be dismisséd (le2). '

In the same way, a board of inquiry composed of three
members refused to grant an adjournment to the respondent's newly
retained counsel seeing that Qe hearing had already been
scheduled and rescheduled four times and always with appropriate

notice to all parties(163).

Cn the other hand, if a respondent brings in counsel mid-

»)

way through the hearing, an adjournment may be appropriate to

enable counsel to revifew the transcripts of the evidence presented

up until his appearance (164).

161l. Torres v. Royalty Kitchenware Limited and Guercio (1982), 3
C.H.R.R. D/858. ,

l62, 1Ibid., at p. 859. Similarly, Cinkus v. Diamond Restaurant
and Tavern et al. (1981), 2 C.H.R.R. D/339. See also
Finlayson et al. v. E.B. Misty Inc., (B.C., 1979), cited in
the Torres case at p. 859: if a Board is entitled to award
costs it may take into account a party's failure initially
to appear with counsel, in deciding the costs.

16¢3. Warren v. Becket et al., (B.C., 1976), at p. 2.

l64. Torres v. Royal Kitchenware Limited and Guercio, supra note
161, at p. 859. See also case of Rigg v. Duldouras, {(Ont.,
1968), discussed in Tarnopolsky, supra note 1, at p. 461.
In this case the Board granted an adjournment "in view of
the serious.nature of the complaints, as well as the fact
that the respondent's command of English was limited and
that he appeared to have had difficulty understanding and
following the proceedings".
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J. Adjournments

At the hearing, requests for adjournments may be sUb;itted
to the tribunal and the latter may exercise its discretion (165)
in deciding to grant such requests or to refuse them (166). Re-
gquests for adjournments are not restricted to the parties, aﬁd
boards of inguiry may adjourn of their own initiative where, for
instance, a respondent is absent (l167}.

Although adjpurnments.afe by no means unusual, they are
regarded as the exception rather than the rule. Consequently,
parties would be well advised to avoid requests that are frivolous
or intended as a stalling mechanism because a board of inquiry
will not hesitate to proceed with the hearing where it believes
that the motion is being made to buy time, that it is being sub-
mitted in bad faith, or that it is otherwise unwarranted (l68).

On the other hand, a board should adjourn where a party's!

165. Peterson and Carter v. Canadian Rubber Dealers and Brokers
Ltd. (1981), 2 C.H.R.R. D/257, at. p. 458: "The granting of
an adjournment is at the discretion of the Board, a disgre-
tion not to be exercised arbitrarily, but fairly and ewgdit-
ably, having regard to the balance of convenience to both
parties." ©See also Re Metropolitan Toronto Boards of
Commissioners of Pollce et al. v. Ontario Human Rights
Commission et al. (1980), 27 O.R. (2d4)w48, at p. 53, and
discusslon, supra, at p. 280.

166. On the topic of adjournments, see Tarnopolsky, supra note 1,
at-pp. 460-462. Note that in some provinces the bgawl's
right to order adjournments is specifically menti
s. 15 of Reg. 151/75; Ont., s. 21 of the S5.P.P.A.,
Sask., s. 21 of Reg. 216/79. :

%

167. Simmonds v. McKenna, supra note 134.

et e/
note 161.

168. Torres v. Royalty Kitchenware Limited and Guercio, suj




- - 329 -

righE to a full and fair hearing is.at stake (169).

Examples of cases in-which boards of inquiry have enter-
tained regquests for adjournments have aiready been discussed else-
where. To recapitulate, the question of édjournments is likely to
‘arise in the following situations: where there has been failure to
give a party adeguate notice of hearing (1?0), where a respondeht.
is absent and ex parte proceedings are being considered (171},
where a Board decides to add a party, be it a coﬁplaingnt or a

¥

respoﬁdent {172), where a party's right to representation by
counsel becomes an issue (173), where evidence presented at the
hearing takes a party by surprise or, generally, where a refusal

Lo grant an adjournment might constitute a breach of the audi

-1
169. Mullan, supra note 21, at p. 3-124: "“On the other hand, ...
considerations of administrative efficiency will not prevail
over the right of a person to an adjournment or postponement
in cases of legitimate inability of either the person him-
self or a witness to attend and, within reason, the counsel
of his choice, particularly where there is a right to be
represented by counsel. What is legitimate includes matters
such as illness or an unforeseeable change in the schedule
for the hearing." . : ' Cy

170. See, supra, section on notice. .
171. See, supra, section on ex parte hearings. But where one of
two complainants is absent, see Peterson and Carter v.

Canadian Rubber Dealers and Brokers Ltd., supra note 165:
the complainant did not respond to notice of hearing nor to
any other means (i.e. letters, telephone calls, and a tele-
gram) used in an attempt to contact her. The Board con-
cluded that there was a manifest lack of interest on the .
‘complainant's part, that an adjournment would inconvenience
the respondent, that it was not empowered to redress this
inconvenience by way of costs (seeing the absence of statu-
tory authority to do so), and that, therefor counsel's
motion for an adjournment should be dismissed.

f
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172. See, supra, section on parties.

173, See, supra, section on right to counsel.
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alteram partem rule (174).

‘ In addition to these, a board of inquiryAmay-conSider
adjourning where it haé allowéd an-amégdmant to the compiaint
which involves the addition of a new ground (175) and where, as a

. N . .y
result, the respondent requires further time to prepare his case.

~

K. Prior Arbitfation Decisions and Collective Agreements
From time to time it 1s inevitable thét the areas of HHuman

Rights and Labour relations should cross paths. This is all the
more likely to happen as an increasing number of collect%ve agree-
ments are negotiated so as to inclqdé anti-discr}minatioﬁ clauses
which resemble the statutory provisions. An overlap is alsq fore-
seeable between, on the one hand, compléints alleging dismissal
due to discrimination, and, on the other hand, grievances alleging
dismissal "without cause" or "without just cause”". So ;ne may
anticipate that a consiggyable number of complaints which afe
lodged by unionized employees and which deal with matters such as -
ﬁ%omo;ions, discriminatory wdfking conditions, unequal pay and
dismissals, will also be, or have been, the subject of grievances
procedures and eventually of arbitration decisions.

“ . . L .
The overlap may cause parties to raise quesijons reqgarding

-

174, See discuséion regardiiny the rules of natural justice,
" supra, at pp. 282 ff.:;\see also, supra, sectlon on particu-
lars, at pp. 315 ff.

175. Cousens v. The Canadian'Nurses Association (1981}, 2
T.H.R.R. b/365 (Ont.]; Hremer v. Board of School Trustees
School District, No. 62 &t al., {(B.C., 1976); Tabar & Lee v.
Scott and wWest End Constructlon Limited, supra note 105, at

pp. 1083-5. ‘ \

L

\
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A , . .
the respective jurisdictions of arbltration and human rights
boards. his i3 3arti larly so in instances where an arbltratlon

decision has been rendered prlor to a baard hearlng and where this

decision is favourable to the respondent (17a6). The{latter, faced

‘with the prospect of multiple proceedings and also with the posgi-

bility of conflicting decisions, may attempt to challenge the

hoard's right to hear the complaint. At the heart of the chal-

lenge tﬁere then lies 'the issge of res judicata (177). Stated

otherwise the respondent may-question the-legality of a hearing
which, accordin% to him, intends to deal with a matter that has
already been decided, in a binding fashiop, by another tribunal.

At the outset it might be worthwhile.toc review the Common

Law position as to the constituent elements of the res judicata

rule. These may be reduced to the three following reguirements:
first, that there be a final judicial decision pronounced by a
court of competent Jjurisdiction (decision is here understood to

include that of an arbitrator or other inferior tribunal); second-

ly, that there be identity of action or issue, and lastly, that

176, 1f favourable to the complainant, that usually settles the
matter.

177. On the topic of res judicata see Sopinka and Lederman, supra
note 12, at pp. 365 f£f. "The Commop- Law rule of res judicata
was described in the case of Re Ohntario Sugar Co.;
McKinnon's Case (1910), 22 0.L.K, &2I, at p. 626, as gquoted
in Sopinka and Lederman at p. 365: ‘

‘No Court shall try any suit or ‘issue in which the matter
directly and substantially in issue has been directly
and substantially in issue in a former sult between the
same parties, or between parties under whom they or any
of them claim, litigating under the same title, in a
Court of ]UflSdlCthﬂ competent to try such subsequent
suit or the suit in which such issue has been subse-
quently raised, and has been heard and finally decided
by such Court,
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there. be identity of parties and their privies (178). Should any

of these essential elements be absent, then the rule of res

judicata will not:apply and the secoﬁd hearing will be entitled

to proceed unhindered.

Issues relating to res judicata have cropped up in cases

before human rights tribunals (179) and, indeed, the decisions
that deal with this particular controversy are as abundant in

number as they aré detailed in their reasoning (180). The
) .

¥
178. Sopinka and Lederman, ibid., at p. 366.

179. For detailed discussion on the'topic, see Tarnopdlsky, supra
note 1, at pp. 472-475. ‘

180. 'Manitoba Food and Commercial Workers Union v. Canada Safeway
Ltd. (1983), 4 C.H.R.R. D/1495 {Man.); City of Moose Jaw V.
Holizki, Board of .Inquiry et al. /{1983)7 4 C.H.R.R. D/I1260
{Sask. Ct. Queen's B.); Hyman v.(Southam Murray Printing and
International Brotherhood of Teamsters, Local 4185, supra
note I20; Fleming.and Baptiste v. Byron Jackson Division,
Borg - Warner {Canada) Limited, supra note 99; Avtar Singh
v. Domglas Limited (19681), 2 C.H.H.R. D/285; Abihsira v.
Arvin Automotive of Canada Ltd. et al. (1981), 2 C.H.H.R.
D/271; Derkson v. Flyer Industries Limited,.. (Man., 1977}):
see also cases in which boards decided to proceed even
though the collective agreement provided for the arbitration
of grievances: Hadley v. Mississauga, (Ont., 1976}, and Hall
and Gray v. International Firefighters' Association, Local
1137 et al., {(Ont., 1977).. In Mitton v. Parent, Trudel et
1a Commission de la Fonction Publique (1981), 2 C.H.R.R.
D/334 (Can.), the tripunal declared that, seeing .ss. 32 and
33 of the Canadian Act, it was not barred from hearing a
complaint where the complainant had exhausted his other re-
courses, nor was there res judicata as a result of an appeal
decision_af—the Public Servide Commission.

In Quebec, the Courts have held that the Commission has
the jurisdiction to investigate complaints of discrimination
even where the employee has launched grievance proceedings:
Quebec Poultry v. Commission des draits de la personne du
Quebec, [1979] C.A. 148; Charpentes de l'Est Canton Ltée v.
Commission des droits de la personne et al., [1978] S.C.
B36; and Ateliers d 'ingéniérie Dominion Ltée v. Commission
des droits de la personne du Québec, [1980] R.P. 209,

’ {contd.)

- = 2
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overwhelming majority of these decisions .have held that a prior

arbitration decision does not constitute res judicata even if the

facts before the human rights boards are substantially the same,
or the same, as thogg dealt’with by the arbitrator (181). Al-

though a multitude of reasons have been offered in support of this

majority position (182), one in particular stands out as the most

fatal argument against res judicataf it is’ the fact that the par-
ties involved in the two processes are not identical. Thus, in

grievance proceedings unions have a central role to play, they
&

determine whether a grievance should be pursued or not, and they

act as parties at arbitration. On the other hand, once a

discrimination complaint has been filed, the Commission has a role
<

whieh Mr. Justice Jacques stressed the fact that the rights
protected by the Charter are a matter of public pollcy He
said: "Je ne cr01s pas que l'oh puisse retirer a un citoyen
un droit dit 'intrinséque' (Préambule de la Charte) a
L'occagion d' ne convention collective, n99001at10n qui est
en sol une sékie d'accommodements et de compromis écono-
migques. L its reconnus dans la Charte sont plus que
des 'conditifons de travail', ils sont des conditions de vie
en société." . r )

131. Contra: Bouten v. Mynarski Park School District 5012 (1982),
3 C.HVR.R, DJI050 TAIta., CTE. Queen's B.)] and also the Avtar
Singh case, ibid. Note, however, that the board of inquiry
in this latter case decided ultima ely to proceed with its
hearing because discrimination had}not been in issue at the
arbitration. Moreover, two boards of inguiry have expressly
rejected the approach adopted in the Avtar Singh case: see
the Hyman case, ibid., and the Fleming case, 1ibid. :

182. E.g. the parties are not the same; the remedies are not the
same; the Commissions have particular expertise in dealing
with human rights disputes; human rights statutes cannot
-be less accessible to trade union members than to other
members of society; public interest considerations are
involved that make a matter stand apart from the immediate
interests of the individual complainant. For a comprehen-
‘sive discussion of each of these points, see the Hyman case,
ibid. .
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in deciding whether or not to pursue the complaint, and its deci-
sions are influenced by considerations that may differ substan-
tially/from those of the union when it deals with its grievances.

Moreover, the Commission regularly acts as a pgrty at a hearing

frand it has been held that its involvement is w@ore than of mere

formality and more than of mere symbolic value (183).
From the above, it is clear that the majority poéition has'
taken into account the Common Law requirements of the rule dis-

cussed earlier {184). -~

What of the possibility of conflicting decisions? In the
Abihsira case, Chairman Hunter offered these comments on ‘the

matter:

It may be ... that precisely thg/;ame facts and
the same issues will emerge at the Board of
Inguiry as were before the arbitration board; N
if that happens, the unfortunate possibility
exists of{different findings and inconsistent
decisions .... But that would not affect the
jurisdiction of, (either) .... Even if the

facts relating to the grievance and the com-
plaint were in all respects identical, in my
opinion both tribunals would have jurisdiction
since they exist for different purposes and
they derive their authority under different
statutes and can order different remedies (185}.

Consequently, although the possibility of conflicting
decisions is foreseeable, this is not sufficient to deprive either

of the two tribunals of their respective jurisdictions.

RS

Y
183. Fleming and Baptiste v. Byron Jackson bLivision Borg - Warner
{(Canada) Limited, supra note 99; Hyman v. Southam Murray
Printing et al., supra note 120; Abihsira v. Arvin Automa-
tive of Canada Ltd. et al., supra note [BU; Derkson v. Flyer
. Industries Limited, supra note 180, :

184. Supra, at pp. 331-332.

185. Ibid., at p. 272.
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There are twé additional questions which ﬁay-arise in -
conjunction with prior arbitration_decisions and collective agrige-
ments. -The first is whether an arbitrator'é.deciqion is admissi-
ble as evidence by the beoard of inquiry and, if so, what weight
should be given to suéh a decision. In the Fléming case (186),
the parties raised these specific issues, to which Chairman Zemans
responded that although the arbitration decision might be regaf&ed
as hearsay, he was not bound by the strict rules of evidence. He

¥
stated that, moreover, the decision in guestion was potentially

relevant to the hearing. For these two reasons, the Chairman
o

ruled that the arbitrator's decision was admissible as evidence

before him.

r

In determining the weight that should be given to the

"arbitration decision, Chairman Zemans considered the criteria set

out in the American decision of Alexander v. Gardner - Denvedr

Ltd. (187). This ultimately led him to conclude that the decision
r

carried little weight since transcripts of the arbitration hearing

were not available and this made it impossible to determine its
procedural fairness or even to identify the specffic issues dealt
with at arbitration (188).

Another related point is whether parties may contract out
of the provisions of human rights statutes through clauses con-

tained in collective agreements. For instance, a collective

186. Supra note 99, at p. 769.
187. 415 U.S. 36 (1974).

188. Supra note 99, ‘at p. 769.
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agreement may contain a clause agreeing upon the'confidential
nature of certain documents and to their nhon-disclosure (189).
Barring questions of privilege, does such a clause render ﬁhese
documents %Egémfssible before a human rights board? @Another
example is this: a élause provides for the mandatory retirement of
employees who have reached the age of sixty (190); does this part
of the collective agreement mean tﬁat the board of inquiry must
abstain from hearing evidence as to the discriminatory charagter
of such a retirement policy? Such contracting-out provisions have
been firmly rejected both.by the courts and by human rights
boards, on the basis that the provisigns of human rights statutes
are matters of publ%c policy.

In the decision of the Supreme Court of Canada in The

Ontario Human Rights Commission et al. v. The Borough of

Etobicoke, Mr. Justice McIntyre made the following statement:

. Although the Code contains nd explicit restric- ﬁ:
tion on such contracting out, it is neverthe- -
less a public policy in Ontario as appears from
a reading of the statute itself and as declared
in the preamble. It is clear from the authori-
ties, both in Canada and in England, that
parties are not competent to contract them-
selves out of the provisions of such enactments
and that contracts having such effect are void,
as contrary to public policy (191).

)

189. Bezeau v. Ontario Institute,for Studies in Education, supra
note 129, \

190. The Ontario Human Rights Commission et al. v. The Borough of
Etobicoke, L1982] I S.C.R., 20Z; (I981), 3 C.H.R.R. D/78L.

g

191. 1Ibid., at p. 785.
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There can be no doubt, therefore, that parties are not

permitted to contract out of the provisions of human rights

statutes since they are a matter of public policy.

Burden of Proof (192)

By now it is well, if not unanimously, recognized that the

standard of proof before a human rights tribunal is the civil

standard which requires that a matter be established by a prepon-

derance of evidence or on a balance of probabilities (193). Lord

192,

193.

The term "burden of proof" is often used to describe two
distinct concepts which are 1} the standard of proof and 2)
the allocation of proof. Sopinka and Lederman, supra note
12 present each of these two concepts in the following
terms: :
"The standard of proof determines the degree of probabili-
ty that must be established by the evidence to entitle
the party having the burden of proof to succeed in

proving either his case or an issue in the case." (at
p. 384) (Emphasis is mine.)
Whereas,

The 'ultimate' or 'legal' burden of proof is the burden
that is assigned by the substantive law to the parties in
a case, with respect to the various issues disclosed by
the pleading. (at. p. 395) (Emphasis is mine.)

Tarnopolsky, supra note 1, at p. 476. Some statutes
specifically describe the standard of proof: N.S., s. 30(3);
P.E.I., s. 25(3), and Sask., s. 31(7). Decisions: Henry and
Black v. Rajewski, (Ont., 1969); Penniecook v. Kilu and
Kilu, (Ont., 1970); Cooper v. Belmont Property Management,
supra note 105% Bird v. Gabel et al., (Sask., 1974); MacBean
v. Village of Plaster Rock, (N.B., 1975); Re Lavaliee and
Lloyd Realty Development Limited et al., (I977) Bask. R.B.C.
(Queen}s Bench Court); Bremer v. Board of School Trustees
District 62, supra note 175; O'Malley (vincent) v.
Simpson-Sears Limited (1981), 2 C.H.R.R. D/267; Pritam Singh
v. Workmen's Compensation Board Hospital and Rehabilitation
Centre (1981), 2 C.H.R.R. D/459; Bhinder v. Canadian
National Railways (1981), 2 C.H.R.R. D/546. Blso, Rasheed
v. Bramhill (198l), 2 C.H.R.R. D/249; and Richards V. The
National Harbours Board (198l), 2 C.H.R.R. D/407. -
See, in addition, Patrice Garant, supra note 23, at k)

pp. 846-847 and Kavanagh, supra note 6, at p. 58.
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' Denning defined this standard in .simple terms when he said:
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The degree is well settled. It must carry . a
reasonable degree of probability but not so
high as is 'required in a criminal case. If the
evidence 'is such that the tribunal can say: '
'we think it more probable than not', the bur-
den is discharged, but if the probabilities are
equal it is not (194). '

The standard applies not only with respect to the com-
plainant, or the Commission, but also to the respondent when the
burden is assigned to him. For example, if a respondent relies

upon a bona fide occupational gualification defence, he carries

the burden of proving this allegation.- The respondent must,

t -

furthermore, discharge this purden on a balance of probabilities
a
(195). Here again the Supreme Court of Canada has given . a clear

direction on the matter:

R
'

Once a complainant has estaB{ished before a
board of inquiry a prima facie case of discri-
mination, in this case proof of a mandatory
retirement at age sixty as a condition of
employment, he is entitled to relief in the
absence of justification by the employer. The
only justification which can avail the employer
in the case at bar, is the proof, the burden of
which lies upon him, that such compulsory
retirement is a bona fide occupational qualifi-
cation and requirement for the employment con-
cerned. The proof, in my view, must be made
according to the ordinary civil standard of
proof, that is upon a balance of probabilities (196).

(

194. Miller v. Minister of Pensions, [1947] 2 All E,R. 372, at
p. 374 (K.B.), as cited in Sopinka and Lederman, supra note
12, at p. 385. :

195. The Ontario Human Rights Commission et al. v. The Borough of
Etobicoke, supra note 189; Richards v. The National Harbour
Board, 1ibid.; Foreman et al. v. Via Rail Canada Inc. (1l )
1 C.H.R.R. D/1T1 (Can.); Colfer v. Ottawa Board of Commis-
sioners of Police, (Ont., 1979).

*

196. The Ontario Human Rights Commission et al. v. The Borough of
Etobicoke, 1ibid., at p. 783.
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The standard of proof required of respondents alleging a

bona fide occupational gqualification defence .is, theréfore, sub-

ject to a "balance of probabilitiés" test. There is one interest-
ing-decision that appearsf however, to press slightly further when
it speaks of a "high aegree of balance of probabiliéy" standard.
The case in guestion involved the'refgsal to hire gpree complain- .
ants as waiters and porters because they lacked vision in one
eye; the respondent raised a bona fide occupational gqualification
argument in his defence. The tribunal ultimately rejected this
defence and, commenting upon the respondent's burden of proof ifi
this remarked as follows: “[the] onus 1s not a criminal onus but
ghould represent a high degree of balance of probability due to
the fact that if invoked, it deprives an individual of ﬁis or her
right to work" (197}). |

This approach seemsS similar to the position adopted by
some arbitrators in éismissal cases, where a more stringent degree
of proof than the "balance of probabiliﬁies“.standard has been
applied {198).

So far, the discussion has been confined to the standard
of proof required in discrimination cases, and this, as was
pointed out earlier, 1is but oné'aspect of the broader guestion of

- o
the burdens of proof. The second aspect, which is the allocation
of proof, has proved to bé cpmplex and sometimes controversdal in

the area of discrimination law and, therefore, has been dealt with

197. Foreman et al. v. Via Rail Canada Inc., supra mote 194, at
p. 114. -

198. Brown and Beatty, supra note 66, pgra. 3:2500.
. & - -

-
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"in a separate chapter (199).

M. Motions for a Non-Suit

Pl

Motions for a non-suit are quite likely £6 arise‘iu‘dis—
ér{mination cases, and yet ;h;y are usually inappropriate as a
means of dealing with this subject matter, This assessment of the
role of non-suit mgtions is especially true where‘the intent to

discriminate is in issue, as the following will show.

What is the purpose and the usual role of a noM-suit
motion? In a c¢ivil action, if the plalntlff s evid€nce 1s insuf-

ficient to allow a reasonable perscn to infer 1£ his Eavour,

at the close of plaintiff's case, the defendant may elect to call

o

no further ev%&encé.an he ﬁay make a motion for a non-suit re-
questing the court to dismiss the action because of the insuffi-
ciency of the evidence against him (200).
The non-suit defence is also availablé to the respondent
N .
pleading before a human rights tribunal, theoretically at least.

In practice most, if not all, motions of this nature have

failed (201). It is the particularities of discrimination cases

199. See, supra, Part I, Chapter 3.

200. Sopinka and Lederman, supra note 12, at pp. 521 ff. and at:
p. 521 note 1l: "the word 'non-suit' is ... used ... in
relation to the motion by defendant for a final judgment on
the ground that the plalnilff has made out no case against

him" LY N

201. Harris v. Bouzideé, (Ont., 1977); Bremer v. Board of School
Trustees, School District No. 62 et al., supra note 175. In
Great Britain: Oxford v. Department of Health and Social
Security, [19777 I.R.L.R. 224, [1977] I.C.R. 884; Owen &
Briggs v.-James, [1981] I.C.R. 377.

?
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which have caused non-suit motions to meet with such disfavour.
It is indeed rare to find a case of intentional discrimi-

nation based on direct evidence and, by now, it is generally

It

‘admitted that such cases must rely heavily on indirect or circum-

stantial evidence. This means that the final picture which Qill
reveal whether or not there has been discrimination can only be
obtained by piecing together a nuﬁber of elements,’much like a
jigsaw puzzle. Moreover, to continue the metaphor, thg'complain—
ant holds éome of the pieces to the puzzle while.the respondent
has the otheré, and, the final picture can cnly emerge once the
two parties have contributed their share.

At the outset it is incumbent upon the complainant, or the
Commission, to démoﬁstrate that there has been a éénial of employ-

ment, accommodation or services. Often the complainant does not.

have evidence of the reason for the denial, perhaps simply because

no reason was given at the time of the refusal, or else, because

the reason g%ven seems to be a pretext while the real motive

behind the‘refusal remains hidden. Since one cannot demand the
impossible of the complainant, it iE'ub to the respondent to pro-
vide the tribunal with an explanation for the refusal. If the
respondent is able to show a non-discriminatory reason for his )
actions and if thé explanation is c¢redible and able to stand up to;
scrutiny, then the complainant's case fails. If, on the other
hand, the complainant is able to establish that the respondent's
explanation consists of reasons that are contradictory, that the

reasons were applied differently to other applicants or that the

. . . 3 .
reasons. are otherwlise invalid, then such evidence forms an

4
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essential part of the complaiﬁant‘s case. Furthermore, the cross-
examination of the respondent's witnesses, or of the respondent
himself, may help to uncover the real reason behind the refusal.

.~

Signs of prejudice or of stereotyped'attitudes may combine with /
6the; factors to lead the tribunal to infer that the refusal wasnﬂ
in effect, discriminatory.

To illustrate the importance of obtaining the respondent's
version before assessing the complainanti's case, consider the
follo@ihg example. The complainant, a black woman, applies for a
job as Food Service Supervisor with'the responéent hospital. She
has learnt of the opening through a newspaper ad which has run off
and on for a period of almost a full year. At first, éhercom—
plainant leaves an application form with the receptionist at the

personnel department but receipt of her form is not officially

acknowledged by personnel. Sometime later the complainant renews
X .
her application and this time she insists upon a response, to

which she receives a standard-form letter of rejection. The com-
plainant'maintains that the personnel departiment has not adequate-

ly considered her job application. This ig the gist of the Com-

mission's case. It may appear slim ‘as far as a prima facie case

of discrimination is concerned. It is indeed meagre. However, it
does not take the extensive experience of a human fights officer
to appreciate the fact that the vast majority of intentional, as
opposed to systemic, discrimination cases do not offer much more
in terms of direct evidence of discrimination whethgr based on

race, colour, national origin, sex, political convictions, sexual

orientation or otherwise.
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Returning to the example, the respondéng in'thié case e
explains the fefusgl to.hire the cbmplainant by relying upon a
number of reasons, none of which'pro@e to be valid. 1In particu-
lar, the réépquént su;;;Lts that the\EQmplaipant‘é experience «@s
inadequate, but it is shown that sﬁe doés in fact have relevant
sgperiencé adE, also,lthat candidates hired for the job have much s~
12;5 experience than she does. Lastly, during the cross-

exdmination of one of the respondent's witnesses, the personnel

supervisor, it is discovered that the complainant, who is origin-

"ally from the Caribbean region, has not been hired because the

supervisor in question does not have confidence in the “work
habits" of individuals coming from developing countries.

The example that has just been given closely resembles the.
evideﬁﬁe presented to the Human Rights Board in a 1977 case in ‘
Ontario (202). The Board Chairman eventually conciuded that the
hospital representatives did not have a valid reason to refuse the
complainant'5¢applicaﬁion. He was also persuaged that the refusal
was based on prejudiCé towards individuals from dgveloping coun-
tries. A motion for non-suit was not, in fact, submitted during
these hearings but this example has been chosen nevertheless
because it exemplifies the type of evidence that is all too often
the only oné'available to the complainant in cases of intentional
dispriminatioﬁ; The outcome of the case, which was largely based

on evidence obtained through the respogdent, is also a good indi-

cation of the reason for which it is ill-advised to receive non-

"202. Morgan v. Toronto General Hospital, (Ont., 1977).
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Bouzide (204).. In this matter the responden

o N

sdit motions at the close Ok complainant'g case no matter haw weak

the evidence agpearsfto be'at that stage of the proceedings (203).

Now to turn to cases that have specifically dealt with

non-suit motions. First, there is the case \of Harris v.

| presented a motion
for non-suit at the close.of the Cdmmission‘s\caset bit he with—:
drew the mbtibn.and decided to proceed with ﬁig céséfwhen the
Board madé it clear that it could enforce the attendance and

examination of those alleged to have committed ghe offence, i.e.

the respondent, and that, in addition, the Commission would be

-

permitted to complete its case by calling the respondent as a
witness. This case demonstrates the fact that béérds of inguiry
may be. inclined to seek the respondent's versiorn before deciding

on the complaint.

t

In British Columbia, a board of inquiry dismissed the

respondent's motion for non-suit on the basis that the complainant

L]
had established a prima facie case, the effect of which was to

snift the burden of proof upon the respondent (205). 1In the

circumstances, it was held that the non-suit motion was no longer

approprgate.

203. As part of the prima facie case the comﬁlainant should,
however, be required to prove the following minimum elements
of his case: that he was denied a job, hdusing, .etc., and
that he belongs to a protected group under the anti-
discrimination legislation. On the topic of the prima facie ..
- case in discrimination law see also discussion, supra, Part ~
I, chapter 5.

204. Supra note 200. N

205. Bremer v. Board of School Trustees, District 62, supra note
175,

W

.
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The Beoard, which was-composéd of three members, explained
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its position in the following manners: .

. J -
The moticn was, in effect, a no-evidence motion.

hied

The motion was denied. At the point in the
proceedings at which the motion was made, the
. onius of proving the cause for the rejection of

(complainant's) application as well as the

rea
res
upo
Aare

In

[9k91N)
the
The

sonableness of that cause had shifted to the
pondents. The rationale for and the basis

n which a respondent may acquire this onus
articulated in the GATE case:

Once a denial or a discrimination with respect
to a service or facility customarily made
available to the public is established the
onus rests upon the respondent to satisfy the
Board of Inquiry that reasonable cause existed
for the refusal and/or discrimination. - Were
Lt otherwise a complainant would be required
to establish a cause for the denial or discri-
mination wihhich would be a difficult if not
impossible enterprise under those circum-
stances where a respondent has denied a ser-
vice without giving reasons. Requiring the
complainant to both establish the cause for
the denial or discrimination as well as the
lLack of reasonableness of same would in such-c
circumstances enable the respondent to avoid
responsibility for what would otherwise -be a
discriminatory act, by simply remaining
silent The very expression 'reasonable
cause' impels one to the conclusion that no
cause at all would, prima facie, be unreason-’
able. Accordingly a respondent faced with
proof of a denial of a service or discrimina-
tion 'in respect thereof must of necessity
establish two 'things if he is to avoid the
consequences of a finding that the allegation
is justified under Section 17(2}) of the Code.
He must first establish the cause of the dis-
crimination and secondly, he must satigfy the
Board of Inguiry that the cause was a*@éason-
able cne.

this case, the elements necessary to shift the
s to the respondents were clearly present in

evidence adduced on behalf of the complainant.
elements to which we refer and which represent

)

ra
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or frivolous cases that the latter will not have a-case to meet.
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a parallel to the elements referred®to.in the GATE
decision in respect.of a Section 3 complaint aTre
the following:
First, there was a vacant position at the time ’
~[the complainant] made her application;-

. Second, [the Eoﬁplainant] was gualified to fill
that position; and

Third, [the-~tomplainant's]} application was
rejected. 4 ‘ .

)

P
e

//... .
Since there was evidence of the elements necessary
to shift the onus to the respondents, the burdewn
was then on the respondents and thus the motion
* for a directed dismissal of the complaint failed {206).

"In Great Britain a slightly different approach hkas led the
Courts to the same conclusiods. Upholding the decigion of an
Industrial Tribunal, the Employment Appeal Tribunal (207} has
stated that once ‘the applicant has presented his case the eviden-
téé}ﬁburden shifts to the repondent, and it is only in exceptional
. . A
*The comments made by both Tribunals dewonstrate a keen understand-
ing of the difficulties inherent in pr%ving discrimination apd
they are well worth repeating:
[Tlhere is no doubt that, although the [S.D.A.]
is silent upon the burden of proof, the formal
burden of proof lies upon the applicant. That
having ‘been said, it should be recoynized that
in the course of the case the evidential burden
may easily shift to the respondents and we draw
attention to, and would wish to commend, the

attitude adopted by the Industrial Tribunal in
this case. 'In para. 5 they sard:

206. Ibid., at pp. 31-32.

207. ©Oxford v. Department of Health and Social Security, supra
note 201.
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At the'conclusion of the applicant's ‘case,
we were inclined to reject his claim on
the basis that no case against the respjon-
dents had beeh established. Nevertheléss,
bearing in mind the difficulties the”
applicant faced, we decided to hear evi-
"dence from the respondents and to give the
applicant every opportunity tor-examine’

- their witnesses and question them on
matters he considered relevant.

It seems to us that that was a very proper:

course to have adopted, and would recommend it »
as being the course which in most circumstances

is the right. course to adopt. It further seems

» - to us that, while the burden of proof lies upon

the applicant, it would only be in exceptional
or frivolous cases that it would be right for
the Industrial Tribunal to find at the end of
the applicant's case that there was no case to
answer and that it was not necessary to hear
what the respondents have to say about it (208).

Regardless of the approach that is adopted, it is clear
that once a complainant has shown denial of employment opportuni-
ty, of accommodation, etc., the respondent has the duty to explain
the refusnl. "In closing, it is also suggested that failure to 'so
provide an gxplanation may lead to an‘inference, in support of the
complainant’'s case, that there is no valid explanation for the

denial (20§).
’ .

208. Ibid.

209. See Sopinka and Lederman, supra ndte 12, at p. 535: "...
[there] is. a well-recognized rule that the failure of a
party or a witness to give evidence, which it was in the
‘power of the party or witness to give and by which the facts
might have been elucidated, justifies the court in drawing
the inference that the e?édence of the party or witness
would have been unfavourab/le to the party Yo whom the

‘@allure was attributed."” '~ See al discussion regarding
circumstantial evidence, Eggggﬁ/ig?h\}y Chapter 3, at
pp. 135 ff. ‘ =
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CHAPTER 3: ADDUCING EVIDENCE

-

The order in which evidence is called before a human

rights tribunal is similar to that followed in ordinary civil

proceedings. The complainant is the one alleging that the law has

been violated and therefore it is for him to lead off and to

present the main facts of the case. The respondent then follows
"with his evidence, after which the complainant may call reply or
rebuttal evidence (210). Arguments are then submitted hy both

parties in the same order as the one in which evidence has been

presented.’
"
Fvidence may be produced in any of the following w

ays:
. . ‘
(1) oral or testimonial evidence, (2) r¢al evidence, and docu-

-

ments (211).* In addition, many of the statutes specifically allow

————— . e e e e e - o — \

?lﬂ" QOplnka and Lederman, 1h1ﬂ at pp. 517-519: The purpose of
*rebuttal evidence is ". to contradict or qualify new facts
or issues raised in defence" The facts that are subject to
rebuttal may have been Hrought out in direct or in cross-
examination. And at p. 517, quoting from 6 Wigmorxe on Evi-
dence, s. 1873, p. 511: "As a general rule, howevgr,
matters -which might proper be considered to form part of
the plaintiff's case in chfef are to he excluded. A plain-
tiff is therefore precluded from dividing his evidence
betweert his case in chief and reply, for two very practical
reasons: ' flrst, the possihle unfairness of (sic) an
opponent who has justly supposed that the case in chief was
the entire case which he had to meet, and, secondly, the
interminable confusion that would be created by an unending
alternation of successive fragments of each case which could
have bheen put in at once in the bqginninq " But trial
judges have the discretion to admit evidence that is not the
proper subiject matter of reply (p. 518). .This dlSPrPtlon
applies, a fortiori, to hoards of ingquiry bhecause their

procedures are less formal than trials.

-/“hj

211. Sopinka and Lederman, ibid., at p. 11.

—
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human rights boards to receive evidence by way of affidavit. THw»

terminglpgy most fﬁequently used to describe the tyﬁb of evidence

that a human beoard rights may receive and q;éépt is evidence "on

ovath, by affidavit, or otherwise" (212).

4

~

It is worthwhile to take a brief look at each of these
categories of evidence to seelwhaf eéch eﬁtailé and the manner in
which they complement each other. N |

Oral or éestimonial evidence ﬁay‘include sSworn or Gégworn

statements. One example of unsworn statements admissible even in

a court Bf law are staLements made extra—judicially‘(2l3), elther

orally or in writing, which are admissible as an exception to the

Hearsay Rule. Such statements are, however, only admissible wheﬁ
<

introduced through the sworn statement of a witness (214).

Real evidence (or things) includes not only the production

of articles before the tribunal, but the observation of the
demeanor of a witness who is testifying, the viewing of a film and

taking a view. ' : v

212. B.C., s. 16(5) and Reg. 151/75, s. 6; Man., s. 25(2); N
s. 20 which refers to the Indus®™mia)l Relations Act, R.S
1973, c. I-4, s. 67(3); Nfld., s. 16A(5); Sask., s. 31(
and Reg. 216/79, s. 28; Can. Act, s. 40(3)(c). 1n Ontario,
s. 15(1) of the Statutory Powers Procedure Act, R.5.0. 1980,
c. 484, provides that any oral testimony and any document or
other thing, whether or not given or proven under oath or
affirmation or admissible as evidence in a court, is
admissible before a tribunal.

213. For example, an admission made by a respondent during the
investigatipn may represent a statement made extra-
- judicially { see, infra, section on admissions against

interest, /Et pp. 392 FE.

214. Sopinka and Lederman, supra note 12, at pp. l1-12.



Real evidence cannot be produced before a tribunali without

prior testimonial evidence or at least an admission in order to

_establish the identity of the thing (215).

Documeﬁts may Ee introduced into evidencé merely to prove
their existence,h%n which case they fall into the category of
things or real evidence. They may also be introduced to prove
£heir contents,. such as the case of a‘photograpﬁ or of a contract,
in which case they are considered original evzdence. As with real
evidgnce, documenﬁs should be preceded by some cother evidence
in order to identify theﬁ {(216).

affidavits. As was noted above, certain statutes speci-
fically allow human rightg boards to fECeive evidgnce by affi-
davit. But it is said that "[tJ]he frailty of this form of evi-
dence is that the opposite party has no opportunity to cross-
examine" (217). Therefore, before receiving evidence by affi-

davit; a board oﬁ inquiry should assess whether the denial of the

right to cross-examine wilf cause serious prejudice to a partykand'

in any way limit 1its ﬁight to be heard. If so, then the boarq 6f

ingquiry may still admit the affidavit into. evidence but it should
b

exercise caution in deciding what weight to give to it. In the

alternative, it might be preferable to have the evidence Lintro-

ot
duced in some other way, if such is possible.

215. 1Ibid.

218. 1Ibid., at p. 13.

217. 1Ibid., at p. 466.
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Some of the practical aspects involved in the production
of evidence will now be examined, and for these purposes the
following headings will be used: i) withesses, 1ii) documents,

iii) taking a view, and iv) judicial notice.

A. Witnesses '

The parties are entitled to bring with them or to summon

witneésesﬁ%@bse testimony may be relevant to their case. The
right to present evidence in this ma:ner is an importan& aspect of
the rules of natural justice. Indeed tﬁgﬁright to bhe heard and to
present one's case entalls the right to call and to examine wit-
nesses and also the right to cross-examine for a full and fair
disclosure of thé fact; on which a witness has testified.

The side that has called the witness proceeds first with

the examination-in-chief, after which the opposigg party may

cross~cxamine the witness. Fach of these topics will be looked

. \ :
at separately , bhut first it is necessary to address the guestion

L . . - fEs—" g *

of compellability.

.
,

1. Compellabilitj

- A compellable witness may he defined as "one who may be

forced by means of a subpoena to give evidence ... under the

v

b threat of contqnpt proceedings should he refuse to comply" (218).

]

In most cases, human righté tribunals are specifically given the

218. Ibid., at p. 457.
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power .to issue subpoenas (219).

Their power to ¢ompel the attendance of witnesses includes

the power to call either party to testify on his own behalf, or

]

otheqw;se (220). Algg} a party may call a representative, an

employee or member of the oppositebside with a view to proving an

element of his case (221).
/

.There are some exceptions to the rule concerning the
compellability of witnesses and, for instance, the conciliator
who has been appointed by the Commission to settle a complaint is

)

not compellable at the hearing (222).

2. Power to enforce the attendance of witnesses and
to issue contempt citations

If a witness neglects or refuses to respond to a subpoena,

, | £

219, Alta., s. 19(1), and the Public Inquiry Act, R.S.A. 1980,
c. P-29, s. 3; B.C. Reg. 151/75, s. 20; N.B., s. 20(3}), and
the Industrial Relations Act, R.S.N.B. 1973, c. I-4,

\ s- 67(1); Nfid., s. 17(1); N.S., s. 26A(l}, and the Public
Inguiries Act, R.S.N.S. 1967, c. 250, s. 3; Ont., the
Statutory Powers Procedure Act, R.5.0. 1980, c. 484,

s. 12(1); Sask. Reg. 216/79, s. 27(1), and Can. Act,
s. 4F(3)(a). 4

220. Institut Albert-Prévost v. Bourdhouxe (1973), 74 C.L.L.C.
14, 204 {Que. S.C.), aff'd 14, 2l Que. C.A.). But a
witness has a right not to have self-incriminating evidence
used against him in subsequent proceedings: see the Canadian
Charter of Rights and Freedoms (s. 13}, and also, for
example, the Ontario Statutory Powers Procedure Act, R.5.0.
1980, <. 484, s. 14.

221. Harris v. Bouzide, supra note 200, at p. 4; O'Malley
[Vincent) v. Simpson-Sears Limited {(1981l), 2 C.H.H.K. b/267,
at p. 270.

222. See, infra, discussion on privileges, at pp. 394 ff; and
also the section on communications 1in furtherance of
settlement, at pp. 401ff.
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then he may be subject to a warrant enforcing his attendance and

also td contempt charges. The power to issue such warrants and to

hear contempt charges is sometimes given specifically to .judges or

to the courts (223), but in other instances the ;ribunals have the
power to "enforce the attendance of witnessés" dnd to "compel them
to give evidence" (224). Although none of the statutes expressly

provide the tribunals with the power to issue contempt citations,

and while'few, if any, human ;ights tribunals would be inclined to
impose‘éuch punishment, it has been held that the power of commit-
tal for contempt "in the face" (225) of a tribunal is one which is

inherent or implied in its power to compel the attendance of

witnesses {226).

223. See, for example, the Ontario Statutory Powers Procedure
Act, R.S5.0. 1980, c. 484, ss. 12(3) and 13.

224. E.g. N.B., the Industrial Relations Act, R.S.N.B. 1973,

c.’ I-4, s. 67(2}, and N.S., the Public Inguiries Act,
R.S§.N.S, 1967, s. 250, 's. 4. 1In Alberta, the Public
Inguiries Act, R.S.A. 1980, c. P-29, gives the board of
inquiry the power to enforce the attendance of witnesses and
to compel them to give evidence (s. 4), but only a judge of
the Court of Queen's' Bench has the power of committal for
contempt (s. 5). ' .

225. Only a‘SQperior Court has the inherent jurisdiction to deal
with contempt not in the face of the court: Reid.and David,
supra note 22, at p. 103. Also, Canadian Broadcasting
Corporaticon et al. v. Cordeau et al. (1979), 101 D.L.R. (3d)
24. . ‘

226. Re Hawkins and Halifax City Residential Tenancies Board
(1974, 47 D.L.R. {3d) 117; Ball v. Commission de Police du
Québec, S.C. Montréal, No. 05-007361-173, June 13, 1973, as
clted by Raymonde Créte, "L'enguéte publique et le pouvoir
de condamnation pour outrage au tribunal® (1978), 19 C. de
D. 859, at p. 865. This same author is also of the opinion
that inferior tribunals should be able to sanction contempt
only as a coercive measure and not as a means of punishgent

(p. 874). ' T)
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3. Direct examination

Leading questions - Direct examinations, or examinations- _~&
in-chief, as they are also called, are subject to a variety'of
rules but the cardinal rule is that "a party calling a witness

ought not to ask leading questions” (227). This is slowly and

l' - : i . _ -

painfully learned by most novice lawyers during. their first years

of practice: then again it is one that some lawyers never learn.

’

Unfortunately breaches to this rule can lead to awkward
.situations, and questions such as "is it not true that you spoke
to the respondent candidly about your criminal record during the
job interview?", are best avoided. However, learniﬁq how to check
the tendency to ask leadinq questions can be a difficult task

, indeed as the following remarks so vividly show:

After a few weeks studying trial skills, you
‘will believe that every gquestion is leading,
every answer hearsay. You will be tempted to
call a witness to the stand, close your eyes
and say ‘'go ahead' qguickly adding 'but, only if
you want to'. -

Alas, you have gqone from the pan to the fire.
Pathological fear of asking leading questions
causes many beginners to ask extremely vague
questions. In doing so, they forfeit control

l # over the objections

* Phrasing questions on direct is difficult. You
must walk the line hetween leading questions
{("Now isn't it true that after you arrived at
the scene of the accident the plaintiff stag-
, gered over to you reeking of hooze, and slurred
/p\ "I'll never try driving from the bhackseat
again'?") and vague questions ("Tell us what
happened on the day in question.") Asking
‘v&gif and leading questions will bhring forth a

M
-

//// N
227. Sopinka and Lederman, supra note 12, at p. 4B1l.

\
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lot of silly objections from your opponént.

These will likely cause you a great deal of

consternation and embarrassment (228).

The most common form of alleading guestion is one which
suggests the answer; another is one which assumes a fact or state
of fact which 'is in dispute {229). Apart from the embarrassment
that it may cause, there is the added danger that leading ques-

tions will uhdermine the witness's credibility, and so, it is

preferable to "allow him to tell his story rather than to simply

sit there occasionally grunting a .'yes' or 'no' to [counsel's]
statements" (230). \ , C
Refreshing a witness' memory. It is permitted for wit-

ness to refresh his memory from notes or other writings previously
made. This procedure is particularly relevant in discrimination
cases b?eause hearings are usually preceded by an investigation,

]

during which statements. made by witnesses and other observations
are taken, down in writing for purposeg of a report. Chances are
that the investigation'will have taken place while events are
still fresh in the minds of witnesses, whereas the hearing may be
held only a year or so after the incidents complained of ocgurred.
Such delays render the possibiliyy of referring to earlier notes

particularly appealing. Alsco, the usefulness that such notes may

eyentdally acquire during the hearing is a fact that underscores

228. Kenney F. Hegland, Trial and Practice Skills in a Nutshell,
' West Publishing Co., St. Paul, Minn., 1978, at p. 25.

229. Sopinka and Lederman, supra note 12, at p. 481l.

230. Hegland, supra note 227, at p. 26.
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the need to prepare the notes with care and precision and to pre-

. ! o
serve them in a safe place. , B2

As the following statement indicates, there are essential-
ly two kinds of writings which may serve to help refresh a wit-
ness's memory:

A witness may refresh his memory for the purpose of
testifying at a trial from:

{1) A writing made by the witness at or near the

time of the occurrence of the event or matter
recorded;

(2) A writing made by a person other than the wit-
ness, recording events or matters observed or
heard by the witness, which the witness veri-
fied as an accurate account when the facts were
fresh in the memory of the witness (231).

This means that an investigator may refer to his or her
own notes while testifying. It also means that the witness who
made a previous statement to an investigator may similarly refer
to the investigator's notes 1n order to refresh his memory. Of
course, the rule is not limited to investigators' notes and a
witness for either side may also rely on books, records, ledgers
or even his own persconal notes in order to refresh his memory.

Before a witness is allowed to rely on any such writings

v L]
to refresh his memory, it must be shown that the notes or writings

were prepared while the matter recorded was still fresh in the

witness's mind (232). On the other hand, it is not necessary for

231. Sopinka and Lederman, supra note 12, at p. 489.

232. Ibid., at p. 490. Because of this rule it is best for the
investigator to conduct a speedy investigation and to write
up his notes as soon as possible.
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the witness to Wave an independent recollection of the events:
recorded when hg is testifying (233).

It is best to keep the original of the record and to
fefresh one's memory from this. If a copy is made which includes
changes or is a summéry of the original, it may still he ﬁsed if
the witness haﬁ a fresh récollection of the matters recorded at
the time that the changes were made (234).

One of the circumstances in which the use of earlier notes
becomes crucial is where an investigator is called to testify with
respect to inconsistent statements made by one of the respondent's
witnesses {235%), or concerning‘%n admission made by the respondent
himself durng the investation (236). 1If, for instance, a foreman
working for the respondent is called by the latter and testifies
at the hearing that the complainant was a "poor workér who was
élways late", then the Commission may call the investigator in
rehuital to testify to the fact that during the investigation the
samne foreﬁan spontaneously stated that the complainant was "effi-

cient and reliable". This would show that the respondent's wit-

ness made” an earlier inconsistent statement and that he is not

233. Ibid., at p. 491.
234. Ibid., at p. 493.

235. See also, }nfra, thel| section on iLnconsistent statements, at
pp. 360-361. . '

236. See also, infra, the Seetion on admissions against interest,
at p. 392 ff. . \ '
c
Z
Y

[y
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credible (237). ' : .

-

As a closing remark, 'it is wdrth noting that some boards

of ingquiry have found that th? use ©f clear and coherent hotes'

enhances the credibility of witneses (238).

W k

4. Cross—-examination ) s

Purpose: The cross-examination of witnesses represents an

essential ingredient off the adversary system. Also it has been

suggested that a hearing is not a "real'hearing" unless the par-

ties are entitled to cross-examination (239}). So, although few of

-the statutes expressly refer to the parties' right to cross-

examine (240), in practice human rights tribunals usually seem to

e S

237.

239.

240.

This is one of the reasons for which. lawyers recommend that
investigators take down a witness's statement in narrative
form and in the first person singular using the "I" and,
also, that they have the witness read the statement once it
is written and have him sign it: Training Conference for
Human Rights Officers, Winnipeg, Oct. 3-8, 1982.

Segrave v. Zeller's Ltd., (Ont., 1975), at pp. 4-5: the
complainant testified with the help of notes while the
respondent's witness could barely identify the complainant
at the hearing. Shack v. London Drive-Ur-Self Limited et

“al., (Ont., 1974) at pp. &°Lf.: the testimony of Ethe major

witnesses called by the respondents was "riddled with

inconsistencies and contradictions'™; the investigator, on
the other hand, took notes during the investigation and

relied upon those notes as the basis of his testimony.

Reid and David, supra note 22, at p. 83: "when a 'hearing'
is stipulated by statute. ... cross-examination may, be held
to be an essential component of it. It may be safd that
nothing less could be called a ‘'real hearing'."/

Alta., the Administrative Procedures Act, R.5.AJ 1980,
c. A-2, s. 5; B.C., 5. 16{d); Ont., the Statutory Powers
Procedure Act, R.S.0. 1980, c. 484, ss. 10(c) égi\j3(2), and

SaskK.,°s. 31(4) and ss. 18(1)(2) of Regulation 6/79:

- . Ycontd.)
-
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" ‘ . - The purpose of cross-examination is bhboth to strengthen A
- - . . "
“ ‘ . i + . ' i I
a parcty's own case and to impair or destroy the opponent's . X
— : \ . . ' e
m . i case {(241). The use one makes of cross—-examination depends on the
v particular facts of a case: for example, cross-examination may be
E - usaod by either side to reveal inconsistencies or contradictions in .
) - . ~

. . “-—-,‘ .
the oppon ent's case; in cases whexe intentidn to disc¢riminate 1s
-’ ] ‘ : . ‘ <o,
being alleqed, it may also. be used by the complalnant or the

Commission to bring out stereotyped attitudes on the part of a

-

respondent (242). — ' ' )

E A respondent's casce can alsd be felled with one inted

' +

question on cross-exartination. For example: "Now, Mr. Xjxis it

¢

xé!itrue that you dismissed Mr. Y because vou preferred a female

fhm e o e e = e _.-._..,.-,‘.,:,..
'

However, the rlght to cross- examlnatlon is not necessarily
limitless. Boards of ingquiry may use fheir dLscretlon to
restrict it to relgvant evidence; or, as is expressly
provided in Ontario, they may limit the cross-examingtion of
7 witngss once they are satisfied that there has been full
and fair disclosure of the factswon which the witness has
testified. Section 23(22 of the Ontario S.P.P.A. provides as
follows: A ‘
A tribunal may reasonably limit further cross-examina-
tion of a witness where it is.satisfied that the cross-
. examination of the witness has been sufficient to dis-
~close fully andﬁfalrly the facts in relation to which he. “
has qgiven eviﬁence. ' ’ .

- . . , Y

o+ e
B iy
—

, 241, Sbe'alsquoplnka and Lederman, supra note 12, at, p- ﬁ96: 3' >
E . r11hrP purposes are generally attrlbuted to cross-
. <o - anm1n&t10n° . ™

_ (1) to weaken, qualify or destroy the opponent's case;:
, (2) td support the- party s own case through the testimo-
ny of the opponent's witnesses;

A

- _ QB),to dlscredlt the witness. 4 3
- . N
242. ote that such llne of quesﬁlonlnq may-be’ irrelevant if the -
‘ omplainant's case is strictly one of systemic discrimina- ’
tion: see, supra,. Part I, Chapter 2, on thé elements.of

proof in disc?imination cases. N '

.
o . o ‘. ¥

—_—
o
<
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.

. Secretary to a young male secretary’"* Wlth a nod and a shrnq the

T

4
respondent\uooks at the. judge with a detectahle air of Lomp11c1ty

z

L

and says "Well ... now ... your Lordship ... what wouid you have

done im my place?" Of course, admissions of this kind are rare

and they are more often found in romanticized descriptions of.
' . .

cross-examination than in reality, byt the example serves to point

out an important rule concerning cross-~examination which is "to

.

\\\ know when to stop"; otherwise, thg witness mayiﬁttempy to explain’

Y and to neutralize the effects of his statement. 1In the example

just given, there would bhe no need 0 question the respondent any

further.

Previous inconsistent statemeénts. One of the principal

objectives of a cross-examination is to discredit the witness who
has just given a glowing testimony in favour of the opposite side.
One way, and indeed "the most common' way, "of impeaching the
credit of an opponent's witness is that of self-contradiction by’
¢  means of a¥prior inconsistent statement written or uttereﬂ;h@%thc'
! ' IR
witness" (243). {
¢ ..
A statement given by a witness tg an investiqgator may

o |

~

o

constiture such a “"prior inconsistent statement", and it may then

~
.

* Ay
be introduced to discredit the witness with an aim to neutralizing

his testimony.

It appears that in civil courts, proof of inconsistent’

5

‘ ’ ' o r - . ’ .
statements only goes to show that the witness is not credible. If

“he denies havirig made the prior inconsistent statement, or denies

*

" #0243, Sopinka and Lederman, ibid.,.at p. 505.
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that the contents of the previous statement were true, then the
statement is not considered evidence of ‘the truth of the facts s
contained therein. The refusal to use the impeaching statement as

substantive evidence .has been brought into serious question békh

)

in Canada and in England: the Law Re form Commission of Canada has
recommended that the obstacles to such a use be‘lifted,,while
reform along these lines has already been implemented in England

singe 1968 (244). . X v

: !
There is, however, a vital distinction to be made between

inconsistent statements ascribeé§ﬁo regular witnesses and those

. . - M . »
ascribed to one of the parties. In the latter case the "prior

statement would be accepted as substantive evidence on the ground

that it constitutes an admission”" (245). : N
.

Before one can lead evidence of a previous inconsistent’

statement, the following procedure should be followed: if bon-
r
tained in a document, then the witness's$ attention should be drawn
N 4 %
td its contradicting parts; if the prior statement was made

-

. 3 . . . :
orally, then counsel must'relate to the witness the c1rcuq§tances
in which the statement was made, and the witness must be expggﬁfly

asked whether or notnﬁe did make the statement (246).

. ‘ . J

244, 1Ibid., at pp. 507-509.

245. 1Ibid.: see also, infra, the section on admissions against
’ lnterest, at pp. 392 ©f.

246. 1Ibid., at pp. 505-306.

1



5. Re-examination

)

The purpose of re—examihation is to 'enable a‘witness to
explain and clarify relevant testimony that may have been weakened
or obscuféd during his Cross—examination'by the other s;de (247?.'
Ordinarily, re-examination 1is to be confined to those matte;é
which arose out of créss—examination, it is‘not the time to {

introduce new facts which ‘should have been presented during the

‘direct examination. However, trial judges have the discretion to

permit re-examination on new facts which were omitted because of
x

an oversight. Such discretion also belongs, a fortiori, to boards

of inquiry whose procedures are less formal tﬁpn those used at

)

trials.

i .

6. Exclusion of witnesses

)
A party may. request the exclusion of witness®s and the
) & = £2 '

board of inquiry will usually grant an order to this ?Efect (248).

+

b . L
The advantages of such a request have been described in the

. "}‘ +
followlng manner: ‘ .o :

" , The purpose of excluding witnesses is to pre-
Serve a witness' testimony in its original
state. A witness listening to the evidence
given by ancther may be influenced by the
latter's testimony, and accordingly change his

3 evidence to conform with it. Also, by being Ca
present in the courtroom and listening to -
testimony prior td giving his evidence, he may .  ’

247. Ihid., at pp. 516-517.
AW ' X
,248, This 1is expressly provided for in Saskatchewan. According
to s. 23 of Regulation 216/79, "[tJhe Roard may ..., at its
~ discret%on, exclude from the hearing room, a witness who Has
not yvet testified, other than a party". As for the parties
themselves, they hHave the right to be present throughout the

hearing,,K whether or not they/aqg called as witnesses.
“ T 1l
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be able to anticipate, and .thereby reduce the ‘ £
effectiveness of the cross-examination that he
will ultimately face. An order excluding wit-
rMesses seeks to eliminate these abuses. More-
over, the exclusion of witnesses may reveal that
at some earlier time they had colluded, and had
compared and memorized the stories that each has
given in the witness box which may be exposed by
the similarity of language and phrases used (249).

]

7. Interpreters ' ’ A

- Formerly, the common law rule regarding the use of inter-

preters to translate the evidence of a withess or a party was to

—
consi@gr this a- matter withir the discretion of the trial ' —
judge (250). Jflowever, the Canadian Charter of Rights and Freedoms

altePs this rule by recognizing that parties and witnesses to a
proceeding do in fact have a right to an interpreter. Section 14
of the Charter declares that:

A party or a witness in any proceedings who does

not understand or speak the language in which the

proceedings are conducted or who is deaf has the

right to the assistance of an interpreter.

Humaqkfights tribunals must be particularly sensitive to

requests for an interpreter (251) not enly because of their close

association with Civil Rights. but also as a result of the very

249. Sopinka and Lederman, supra note 12, at p. 461.

L

,,5 250.  Ibid., at_p. 477 -
o ) I f ) . :
251, The: only provision that specifically deals with interpreters
is found in Saskatchewan. Section 29 of Regulation 216/79
* reads as follows: 7 . '
1 The Boar{ shall, on application, engagf the services of
.an interpreter. Costs of the interpreter will be borne
” by the Board. .
i - . U
I |
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nature of the cases that they'deal with, i.e. equal opportunity

for members of minority groups.

B. Documents
Décuments may be used to prove a fact within a party's

case in either one of the two following ways: either by using the

proof of its contents (252). As an.illustration, a joh-applicga-
tion form which has heen duly compléted by the comﬁlainaﬁt may. he
filed intc evidence to prove its existence and to shoﬁ that, .
therefore, the comprainant applied for a given ﬁoh. On'the other
hand, the contents of a document may be introduced into evidence
to establish the truth of the matters stated therein and, for

- examplef a letter wﬁich contains a dismissal notice‘may thus be

used to prove that the complainant was dismissed as opposed to the

fact that she may have resigned.

In either event, not on%y must the document be filed with

the tribunal, but a witness must also be called to identify

-~

it (253). This means that it is necessary to call a"witness who

has knowledge of the document and who can testify that it is what
L ,
. b b

it purports to be.

4

. It should bhe not?d that the contents of a document may not

L d

. be the best evidence of the truth of the ‘facts stated therein if
- i ‘

i
/'-—'

252. See discussiocon supra, at p. 350.

253. See, supra, note 216 and accompanying text.

l document as proof of its existence or by using the document as
[ -
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f1imit the weight given to the evidence (256).

- 365 -

some rule of evideﬁce is being violated. ‘For inétance, a letter
may contain self-serving (254) evidence or it may contain hear-
say (255). 1In such cases the‘kribunal may receive the evidence
since it is not bound by the strict ruies of evidence, but it. may
Boards of iﬁquiry afe not bound by the best evidence rule
which requires a party to préduce Epg/original of a' document
before it can be introduced into evi@ence: copies of documents are

allowed (257). However,. a witness must be called to prove that the.

copy is a reproductiéﬁ of the original. Moreover, proving that

. the document is a copy of an original does not free the party who

wishes to introduce the document into evidence from the duty of

identifying” the document (258), as in the case of original

L

documents discussed above. —

254, Sopinka and Lederman, ibid., at pp. 264 ff., and at p. 264:

There is a general exclusionary rule against the admis-
sion of self-serving evidence. Although contradictory
statements may be used against a witness,'You are not
entitled to give evidence of statements on other occa-
sions by the witness in confirmation of the testimony.’
The rationale for the rule most commonly relied on is
that, due to the risk of fabrication, no person should be
allowed to create evidence for himself, :

255, See, infra, section on hearsay; at pp. 389 ff.

256, See, supra, Chapter 1 on the rulagpf evidenoe applicable to
administrative tribunals.

257. See for instance the Ontario Statutory Powers Procedure Act,
R.5.0. 1980, c. 484, ss. 15(4)(5). See also Patrice Garant,
supra note 23, at pp. 843-844. :

258. Sopinﬁa and Lederman, sugra‘note 12, at p. .285.
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So far, this ;tudy'has deséribed the purpose 6f ddcuménts
as /a -means of probf and also the;manner in which documents must be
introduced into evidénce in order to satisfy proof requirements.
‘ ™ :

But a party'doeé not always have possession of those documents
which will help ﬁo prove his case. Such documénts may be in the
possession of the opposite side, or they may be in the hands of a.

third party. When faced with this situation the party may request

‘the production of the documents in question by way of a subpoena

duces tecum. - ' . f

Human rights tribunals have the power to order the produc-
tion of documents and to issue such subpoenas {259). Alphough
this power rests with the tribunals and not with the'parties,
tribunals willrnot, as a rule, oppose requests for the production

of documents which are relevant (260). On the other hand, they

may refuse to order the production of documents when the party's

*

J
259. In Alta, égﬁiJOf the Public Inquiries Act, R.S.A. 1980,
c. P-29; B. . $. 20 of Reg. 151/75; N.B., s. 67(1) of the
Industrial-Relations Act, R.S.N.B. 1973, ¢. I-4; Nfld.,
s. 17(1); N/S., s. 3 of the Public Inquiries Act, R.S.N.S.
1967, <. .350; Ont., s. 12(1) of the Statutory Powers Proce-
dure Act, R.S.0. 1980, c. 484; Sask.,. s. 27(1) of Req.
216/79; Can. Act, s5. 40(3)(a) :
¥t has been held that the power to issue a subpoena duces
tecum is implied where the tribunal has the power to lgsue a
subpoena requiring a person to give evidence: Re Interna-
tional Union of Operatlnq Fngineers, Local 955 and Hunuset
Bros. Ltd. (1975), 49 D.L.R. (3d4) 288 (Alta. S.C.T.D. Y, at
pp. 291-2, as quoted in Guru v. McMaster University (1981),
2 C.H.R.R. D/253, at p. 254.

: PR
260. Reid and David, supra note 22, at p. B80:

' The fact that the parties have no power to compel the
summoning of wigtnesses does not relieve the tribunal of
an obligation t6 observe the rules of natural justice in
‘that régard. [But the] obligation extends only to enablé\x
the ‘calling of relevant testihony .....

k-
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request exceeds the purpose of the subpoena duces tecum or where

-

the subpoena dBB% not meet the necessary form requirements. °©

Essentially, the purpose -of the subpdena duces tecum is to

obtain the-production of a document so;that it may be introduced

in ev;dence at?ﬁhe»hearing. There have been some attempts to
extend the purpose of these subpoenas by using them as a device -
for'obtaining discovery - sometimes referred‘to as "fishing

expeditions" - or as a means by which to examine the other side's
¥

evidence to better prepare one's case. However, for the most

frart, these attempts have been unsuccessful as boards of inguiry
J R . 5

‘. ,1. } . . -~
hgve put an abrupt halt to such misuses of the subpoena duces

- tecum, as will be seen below.

In addition, there are certain formgyrequirements that
parties must follow when requesting the production of documents,
the most important one being that such subpoenas meet the "reason-

*

‘able distinctiveness" c¢riterion.. The meaning of this term will
g

also be examined below.

w»
1. Discovery of documents

The épp:opriate time for.the Commission to ascertain :
whether there is any evidence of discrimination is during the
investigétion. Once it has reached the hearing stage it might be
too iate'to request documents merely for the purpose of consulting
them and decid}pg‘whether they represent usefui eyidence. Some

boards of inquiry have been esPeciaily firm in peinting out that

the occasion for the inspection and examination of documents is at



o

1

the investigation stage, and that "... [the] power to issue a

~Subpoena duces tecum does not provide an alternative method of

¥ Securipg this purpose [of obtaining production and discov-

ery]" {261). - The boards of inquiry which have refused to allow

discgveries at the hearing stage have relied heavily on the fact

that the 'statutes give the Commissions wide powers of investiga-

tion with the means of securing the production of documents even

from recalcitrant respondents who refuse disclosure.

Boards have, therefore, interpreted their power to issue a

subpoena duces tecum restrictively, as excluding the right to

order the disclosure of documents. In doing so, they have relied

on the principle that such subpoenas are not to be used for the

purposes of a "fishing expedition". The following passages

describe ‘the principle with great clarity:

'A subpoena duces tecum or an application in the
nature of such a subpoena ... may be set aside

or refused where it appears that the request is -
irrelevant, fishing, speculative or oppres-

sive.' !The Supreme Court Practice, 1979, Part

I, at p.' 606 referring te Senior v. Holdsworth,

261.

i
Guru v. McMaster University, supra note 258, at p. 254;
similarly, Joseph v. North 'York General Hospital et al.,.
supra note 126. But see: Kovacs v. Horne & Pitfield Foods
Ltd., supra note 112: the Tommission’s request might be seen
as a "fishing expedition" but this alone is not a ground for
refusing to order the production of documents although it
may be a consideration in awarding costs against the Commis-
sion. Here the Commission's request for the production of
documents was refused for other reasons. Note that boards
of inquiry have also refused to order the disclosure of the
contents of the Commission's file when it has been requested
by respondents: Nembhard v. Caneurop Manufacturing Limited
(Ont., 1978); Linton v. Nabob Foods Ltd. (B.C., 1977);
Stairs v. Maritime Coop. (N.B., 19275), and Perry v. Robert
Simpson Company Limited (N.S., 1976). See also on this
topic, Tarnopolsky, supra note 1, at p. 467 f£. :
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ex parte Independent Television News Ltd., (1976) .
Q.B. 23 at p. 35, per Lord Denning: < - . - ° :
The Court should  exercise this power only where
it is likely that the [document] will have a
direct and important place in the determination
of the issues before the Court. The mere
assertion that the document may have some
bearing will not be enough. If the judge con-
siders that the request is ... fishing or
speculative ... the judge should refuse it (262).

But there are reasons other than those related to the.

purpose of the subpoena duces tecum which have impelled boards of

inquiry to refuse disclosure. In particular, it is_.agreed (263)

that there is no common law right to discovery and(;hat adminis-

-4

_trative triblinals are not empbwered to order the production of

documents for discovery prior to hearings, unless there is speci-
_ ' .

fic statutory language to the contrary. The authority ;ﬁQE\Eas

been the most frequently refeﬁied to in this respect 1s Reid and

Daviad,

Administrative Law and Practice: IR\\\

(Tlhere”is no common~law right to discovery,
unless a right is conferred by the relevant

legislation, none exists" (264). \

262,

263.

264,

<

As guoted in both of the following cases: YJoseph v. North

York Geméral Hospital et al., ibid., and G&u v. McMaster
University, ibid. ‘

k3

Nembhard v. Caneurop Manufacturing Limited, supra note 260,
at p. 21; Guru v. McMaster University, supra note 258, at

p. 253; Walbar Machine Products of Canada Limited v. The
Ontarioc Human Rights Commission, supra note 128, at p. 230: -
"discovery of documents is not an inherent right"; ;

Niedzwiecki v. Beneficial Finance Systems, (Ont., 1981), and

Bezeau v. Ontario Institute for Studies in Education, supra
note 129, at p. 877. \

Supra note 22, at pp. 92-93.

a
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In Ontario it has alsq been held that s. B of the Statuto-

ry Powers Procedure Act (265) -does not entitle a party to the

discovery of documents. In the words of Chairman Lederman, "this
section does not ... refér to advance notice of documentaryvevi-
dence but merely to reasonable -particularity of allegations" (266).

The best way to unravel the confusion between the proce-
dures that have just been discussed, that is the production of
documents by subpoena, the production of documents for discovery,
and the right to particuiars, is simply to keep in mind the pup-
pose of each. Chairman Lederman's comments, above, give an ink-

° ' ¥

ling as to the difference .between discovery and particulars (267).

In the Walbar case, Chairman Gorsky explained still fur-
ther the distinction between those two procedures and their pur-
poses:

Hearings before the Board of Inquiry, under the

Code, are adversarial in nature. Each party

remains responsible for the preparation of its

case and, as is the case of an action brought

in the Supreme Court, each party cannot be

compelled to disclose thée evidence which it may

use at the hearing on the merits in support of
a claim or defence. I would repeat my earlier

265. R.S.0. 1980, c. 484. Section B8 refers to the duty to
. - provide "reasonable information of any allegations."”

266. Nembhaid v. Canedrog Manufacturing Limited, supra note 260,
P- 22. See also Walbar Machine Products_ of Canada Limited
v. The Ontario Human Rights Commission, supra note 128, at
p. 230, Indeed there tends to be a confuslon between ques-—
tions relating to'Miscovery and those dealing with particu-
lars; the right to particulars does not confer upon a party
the right to discovery.

267. For detailed comments regarding the purpose of particular,
see supra, the section on particulars, at pp. 315-318.

/

\ . L]
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conclusion that such a radical change in the
previous law would only be effected by more J

specific language. :
Fven if s. 8 of the Act could be int;E;;eted as

encompassing documents and statements of evi-
dence. within the meaning 'of 'reasonable informa-
tion' the furnishing of such information would .
N only be necessary where it was requir by a - "
party, to either know the issues or to¥We able
to prepare its answer to the allegations. That
is, unlike discovery in the Supreme Court, the
information does not include facts or documents
which may assist a party in leading to a train
of inguiry which might, in turn, result in the
obtaining, of evidence which could assist’in
making the party's case (268). -

In an earlier decision, in the Guru case, Chairman Gorsky

pointed out the distinction between EQ? purpose of a subhpoena, on
the one han#&, and the purpose of discovery, on the other:

{TIhe language of [s. 12(1)(b) of the S.P.P.A.]
emphasizes the fact that production of a document
‘is for the purpose of producing it in evidence at
the hearing and not for the mere purpose of
obtaining discovery. There is a vital difference
hetween the procedure permitting discovery of
documents generally or specifically and those
permitting the subpoenaing of a document at a
hearing. | . J'\

As the purpose for the subpoenas in this case is .
to enable an examination of the documents to

. ascertain whether they, in some way, support the
complaint or a defence to the complaint, this does
not appear to be the case where the subpoenas o
should be permitted to stand (269).

\ In .sum, the purpose of the subpoena duces tecum is to

ohtain production of documents in view of producing them in <

E.)

————— e A B C . \

e
4]
-

26R. Walbar Machirie Products of Canada Limited v. The Ontario
luman Rights Commission, ibid., at p. 230. >

28 o
Guru v. McMaster University, supra note 258, at p. 253.
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evidence, while the purpose of a motion .for particulars is to

to be met. ©On the other hand, the purpose of discovery, -or

disclosure as it is sometimes called, is to obtain evidence that

- -~

] allow the respondent to obtain sufficient information of the case
l may help a party in preparing his case. So far, boards of inguiry:®

¥ have held unequiyocally that the'right to dbtain documents by way
of suhpgena and the rzght to particulars do noﬁ entitle ;artics téx'
discovery. . _ >
- This having been said, it is worthwhile to pﬁint out thgt‘
a nhmbeg of Board Chairfnen have efpressed regret at the fact that
there i§ no'ére-heaying procedure which allows Ehe parties to’
infqrm one another of the ‘documents that they intend to intnoduéh
into gvidence (270). The inconveniences.releting from the "cat-.
~and-mouse" games that @gght‘ensue, were mostéviyidiy dgscribed by

¥

Chairman Ratushny in ‘the Niedzwiecki vase: @

4 »

l . The difficulty which this Board faces is in .
attempting to -conduct a full and fair hearing in? '
i, ewelation to the complaint in gquestion without
' N t+he benefit of an adeguate discovery procedure
. which would allow all documents to be produced
‘ ‘ prior to the hearing. In the course of the
l hearing, counsel ygight find it necessary to ask
witnesses whetheﬁkcertain'documentﬁ exist. A oY
witness might well respond by saying that he is
not aware of any such documents but that it is
! ‘within hig power to determine with certainty
whether such documents exist and he has not done
I so! In such circumstances, a board of inguiry

¥
-

o r
N ~

270. Niedzwiecki v. Beneficial. Finance Systémf supra note 262;
Joseph v. North York General Hospital et al., supra note

126; Bezeau v. Ontario Institute for Studies in Education, o
supra note 129. . - L ,

Y
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allowing for pre-hearing conferences or disclosure,

‘ o ;majgh; L ‘ ‘ /

¢

would have to give gerious consideration to a
request for an adjournment or ‘leave toaﬁécall
the witness in order that the question might be
answered in a meaningful way. Further adjourn-
ments might be required to permit counsel to

examine documents produced for the first time at

the hearing.

It. would be far preferable for both counsel to
have made full and frank voluntary diselosure
prior to the hearing. The prospect of a
possible 'cat-and-mouse' game throughout the
course of the hearing is not in the best inter-
ests of the administration of justice nor, in
the long .run, will it be in the best interests
of the parties. All of this is not to suggest
that the motion under consideration-is inappro-
priate. It has a sound basis in law and in
fairness to the prospective witness {(271}).

For the time being it appears that there are no provisions

and hoards of

inquiry are likely to grant adjournments in order ta protect the

interests of parties taken by surprise (272).

aside by the board of inquiry.

2. Subpoenas and the "reasonable distinctiveness"

standard

3

Subpoenas that are vague or too bhroad in scope may he set r‘\\

.

The key principle regarding the

4
description of documents in a subpoena is that "... 1t must

271. 1Ibid., at p.

272. Guru v. McMaster liniversity, supra note 167,

[Tt may be necessary to grant an adjournment

to do substantial justice to the parties

L

at p-.

e

254: "...
in order

where they are-

genuinely surprised by the presentation of evidence which
"i Walhart

Machine Products of Canada Limited v. The Ontarlo Human
Rights Commission, supra note 128, and Bezeau v.

they could not have reasonably heen aware of.

also Tarnopolsky, supra note 1, at pp. 467

Ontarlo
Institute for Studies in Education, supra note 129.
and 470.

See
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specify, with .as mugh pre0181on as.is falr and feasible the
particolar documents deslred" (273). The d951rable qtandard has
also heen descrlbed as one of "reasonable distinctiveness" (274).

Faced with motlons to set aside subpoenas that were defi-

~ ' o
a4

cient in scope and indefinite in their description, certain tri-

hunals relied upon the criteria set out in the case of Re

— e ——

alqlelsh and Basu (275) to help them determine whether the cony

tents of a subpoenha were "fair and feasible and reasonably

distinctive". 'The four factors to bhe considered are the follow-
ing:

1) The description must be fair to the witness, and, it
is to be borne in mind that a subpoena by its nature
asks a witness for production only of documents and
that it is not a demand to make a discovery of docu-
ments;

2) A less detailed descrlptlon of the documents will be
tolerated where the par;y issuing the subpoena has had
the occasion to familiarize himself with the documents
in question where there is no prior compulsory dis-
covery and where voluntary disclosure has heen
refused;

3) Where the witness 1s either a party or an agent of a
party and can be taken to know the issues reasonably:
well, a more general description of the documents will
be acceptahle; and

273. Wigmore as quoted by Mr. Justice Bayda in the case of Re
Palgleish and Rasu (1975), 51 R.L.R. {3d4) 309.

274. Terms used by Lord Denning, M.R., in Soul v. Inland Revenue
: Com'rs, [1963] 1 W.L.R. 112, at p. 114, as quoted in the Re
Dalqelsh case, }bid., at p. 312. .

See Miedzwiecki v. Reneficial Financial System, supra note

260; Joseph v. North York General Hospital et al., supra

note 176, and Rézeau v. Ontario Institute for Studies 1in
qucatlon, supra note 129.

]
~1
w1
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. 4) It is imporant to consider the scope of the inves-
' .tigation. The greater the scope, the greater should
be the permissible breadth of a subpoena duces
-, .7 tecum (276).
s . 3 ¥

Examples of subpoenas

{l) In the Jésegh case 1277), the respondent requested

that the following subpoena duces tecum be set aside:

"[Platient records from June 1, 1978 to June 18,
1980, gncluding care plans and charts, notes of
c¢linical conferences, medication charts, and .
all notes, memoranda and records of all patient
N care, medication errors and jncident reports,
‘ ' complaints and the staff Communication Book for
= nurses on the seventh floor, in the possession
of North York General Hospital, . -its servants or
agents, maintained for the following patients
cared for by thé complainant" [there follow
sixty-three named former hospital patients, and
« seventeen additional patients identified only

by a stated code number, ] \\\w
In answer to an objection to the form and contents of this

subpoena, -the Chairman of the Board set the subpoena aside on the

. mess e mmel et NS DOWS NN

a

basis that it was "deficient in hoth scope-and volume, and suyges-—
P L}
\

tive of a.fishiny expedition rather than an attempt to obtain

relevant exhibits for intreduction at a hearing" (278).

— Sa— P

{2) In the Niedzwiecki case (279), the respondent

contested the validity of the subpoena requesting the production

st

of the following documents: - .

276. Re Dalgleish and Basu, supra note 273, at p. 312.

-

277. Supra note 126.
278. 1Ibid., at p. B57. \

279. Supra note 261,
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(1) All documents, records, notes and/or writings

' pertaining to the matter to the complaint of
Helen Nledzwleckl aqalnst the Beneficial Flnance
System AN

(2) Records reflecting the number, sex and marital
. status of cashiers, customer representatives,
‘ loan officers and assistant managers of the
Ty respondent from 1979 to the present. o

-
N

{3) All records reflectlng the hiring policy and the

formulatlon of the hiring pollcy of the regpond-
ent, including transferability, from 1979 to the

present. -
/

(4) The originals of all documents previously glven
to the Commission.

In this case the Board Chairman was of the-oginion that
the request for the first set oﬁ documents was for the purpose of
discovery rather than for production into evidehcﬁf%nd, therefore,
not wvalid. The~description and the scope of‘the second and'third‘
set of documents were seen to meet the criteria establiéhed by the
"Rayda" test. ' The -last droup of documents struck the Board Chai{-_
man as Béidg too generalfbut he added that this deficiency"could
he corrected if the specific documénts were listed (280).

A}

(3) ° In the BRezeau case (281), the'respondéht disputed the

(=]

legaljty of the summons in the form of a subpoena duces tecum on

the basis than it was mérely an attempt on the part of the Commis-
sion to obtain discovery. The request for the production of docu-

-

ments included the following:
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1. The complete\tenure review flles pertalnlng to - [the :
complalnant] .for the years 1977-78 and 1978-79 irclud-.
, ~ing, without’limiting the generallty of the foregoing,
) . .. all exlstang ocuments, correspondence, references,
. : reasons for ‘decisions and minutes of meetings of
departmental ‘tenure commlttees,.'DPAC Faculty and th
Board of Governors of 0.I.8.E. ‘ .

4
Y

.

- : [Earagraph two is 1dent1cal except that.it relates to the
: ‘files of "all other\candldates for tenure in the Depart-

““hyent of Educational Admlnlstratlon“ and adds- the -years
979-80.]

3. All statements of Procedure, Statements of ‘Interpreta-
, . : tion, *Policy Statements, the 'Institute of Policy Book!
0 o and all other documents and materials relating to the

’ . tenure review process at 0.I1.5.E.

'_4.'The serviceé llStS of 0.I.S.E. faculty members main-
' 'galned by the-Board of Governors of 0.I.S.E. since 1977

pursuant to its Collective. Agreement w1th the 0.I1.5.E.
Faculty Assac1at10n.

S 1

5. Llsts of 0.I.8.E. faculty members ‘in the University of
‘ Toronto Graduate faculty from 1977 to the present.

In this partlcular instance the Board reJecttd the
respondent's arguments, statlngjthat all. of the reyuests, with the
S exceptlon of the first, paragraph were made for the purpose of

_ produ01ng the,défuments into evidence and not for the purposo of

LA dlscovery. Nor could they be said to be "irrelevant, fiéhiﬁd,

IS
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L

speculative or Oppressive" (282).

W o s

’

Aé for‘rhe first paragraph, the Board Chairman found that

the term "any and all doc%ments relating to the matters in issue"

' did not meet the “reasonable disr%ncéiveness“ criterion, and that
in addition it was "suggestive of ;peculativeudiscoverﬁf. This

part of the subpoena was, .therefore, set aside (283 .

.282. 1Ibid., at p. 878. = oo :

283. Ibid.

-
'-"‘/



™
~

cC. ‘Taking'a View ’ N

In some_instances a Board might wish to supplement the

‘evidence présented at the hearing by taking a view. 3

\
The question as to whether boards,of inquiry have the

%

inherent power to take a view has been the subjebt of some debate,

as has the use or the function of the information so obtained.

In the case of Avtar Singh v. Domglas Limited (284),

Chairman Kerr concluded that the wording of the Ontario Statutory

view.

.fowers Procedure Act (285), precluded the Board from taking a -
-

On the other hand, the Board Chairman in Ingram v. Natural

Footwear Limited (286) acceded to the request of one of the .par-

!

ties that the Board take a view and, in doing so, stated that such

=

did not appear to be beyond the powers conferred upon the Board by

the Ontario Human Rights Cbde, R.S.0. 1980, c. 340 (287).

As far as Ontario is concerned, this debate has become

irrelevant following the recent amendments to the Human Rights

Code (288) and the insertion of s. 38(5), which expressly permits
a board o nquiry to.take a view. In the absence of such express
284. Avtar Singh v. Domglas Limited (1981), 2 C.H.R.R. D/285.
285. In particular ss. 12(1).and 15(1).

286. (1980), 1 C.H.R.R: D/59. 1In this case the respondent was
the one to propose the taking of a view; counsel for the
Commission objected only on the basis tHat such displacement
might be a waste of the Board's time. He did not argue that
the proposed view would be prejudicial to his case, nor that
it was beyond the power of the Board to do so.

287. 1Ibid., at p. 62.

288. S8.0. 1981, c¢. 53 (proclaimed in force on June 15, 1982).



statdtory 1anguage‘(2é9):‘questions ﬁay still 1inger-in other
jurlsdlctlons as to the powers of a board of” 1nqu1ry to take a

view. It is, however, doubtful tpat a board of 1nqu1ry would have

the power to view a respondent s bremlses without the latter' S

e

consent. The power to enter premlées against the wishes of a

e

proprietor cannot be considered implicit in“ﬁheepower to obtain
" ) - A .

evidence by subpoena (290), it must ekpressly be proviﬁed for by
statute. On the other hand, if all parties agree té_heve the
board of inquiry take a view, then there is nothiing to prevent it
from such an undertaking (2§l). i

What is,. tﬁen, the value of the information aoquired-by
viewing premises?‘ Does this information consritute evidence, or .
is the purpose merely-to assist the board of inquiry in under-
standing-other evidence, oral or documentary, adduced et ehe hear-

ing? There has been substantial debate over this issue in judi-

cial circles and, as yet, the matter is not fully resolved.

289. Aside from Ontario, the following provinces also confer this
' power on Boards: New Brunswick, Industrial Relations Act,

R.S.N,B. 1973, c. I-4, s. 67(4}; Nfld., s. 17(2), and 1in ,
Alberta, the Public Inquiries Act, R.S.A. 19808, c. P-29, s.
6. '

290. Avtar Singh v. Domglas Limited, Eupra note 284. But such a
refusal on the part of a respondent may have some negative
side effects according to the views expressed by the Board
Chairman in the Singh case, at p. 287:

[A] board might properly draw inferences from the refusal
of a party to consent to a view if this was necessary to

offset the inability of the other party to obtain produc-— .
tion of evidence because of such refusal. This would

seem to fall within the range of the general principle
that a party bears the burden of proof with respect to
evidence within its control.

291. Avtacr Singh, ibid.
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While theré is (agreement as to the effect of-viewing that

‘takes place at the earing, controversy abounds concerning the

effect of viewing w ich takes place outside-the_ﬁearing. In the
former case tHings, or even persons, observed and examined by the

judge are considered "real evidence" and "the judge is allowed to

-,

'apply his faculties to draw his own conclugions“ (292). In this

iatter instance, where the things have bgen‘ekamined 6utside the
court room,.it.has been held that the tribunal may rely on the
viewing solely for the purpose of understanding the evidence pre;
sentéd at the hearing (293). This was the position adopted by the .
Board in the Ingram case {(294). However, there has been a growing-
trend in éupport of the opposite position which holds that a view

-does constitute evidence (295). 1In the Avtar Singh case,. Chairman

Kerr opébd for this latter positicon: he was. of the opinicn that

under s. 15(1). of the Statutory Powers Procedure Act the effect of

&

a view, 1f taken, would be to provide evidence (296).

Regardless of the value given to viewing, it has been
suggested that this power should be exercised sparingly and, when
necessary, by following certain éssential procedures . The follow-

ing remarks of one arbitrator (297) on the topic¢ should also be of

292. 'Sopinka and Lederman, supra note 12, at p. 383.

293. Chambers v. Murphy, [1953] 2 D.L.R. 705 {Ont. C.A.).

294. Supra note 286.

295. Sopinka and Lederman, supra note 12, at p. 384.

296. Supra note 284, at p. 287. .

297. Internéigizal,Nickel Co. of Canada Ltd. {(1968), 20 L.A.C.
21, :
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interest to human rights]tribunals:

There is no -doubt that the board has the power to

N take a view, pursuant to s. 34(7)(d) of the

Labour Relations Act; R.S5.0. 1960, o. 202. It
- 48: in our opinipn, a power which should be used
sparingly, ‘and’ on. grounds similar to those on
which a Court woiuld adopt such a procedure, that
is, where it appears to be necessary toc a proper
- ”understandlng of the evidence. This is a matter
which must be determined on the facts of each
case in which the suggestion to take a view might
be made. Many more complicated mechanisms than
the one involved here may be satisfactorily put
before a tribunal by means of evidence adduced in
the usual way. It is in general after the rele-
vant evidence has been presented that the tribu-
nal may determine whether it has adequately
understood it; at that time it may determine to
take a view or not, having regard to the nature
of the matter in issue, the relative importance
of the evidence, the degree of inconvenience
involved and the effect upon the employer's
operations, and the likelihood that the. procedure
_ would be helpful. If a view is taken, those in
the viewing party should be limited to the mem-
bers of the board, counsel, and a representative
of each party, knowledgeable as to the equipment
or premises to be examined. Counsel may properly
point out the material features of what is ob-
served, but this is to be done in the presence of
the opposing party. It must be remembered, how-
ever, that industrial working,areas vary greatly,
and the degree of formality with which the view
is conducted must of necessity be affected by the
prevaliling circumstances and conditions. At
least where a view is taken in the course of a
labour arbitration, the good faith and common
) sense of the parties must in some cases be relied
n (297a).

In dlosing, it should be noted that the tribunal should
proceed with a view only after it has informed all parties of its

intention to do so, so that they may be given full opportunity of

being present at the time of the view (298).

297a. Ibid., at pp. 21-22.

298. R. v. Fine, ex parte Sheraton Ltd. (1968), 69 D.L.R. (23)
625, .
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~D. Judicial Notice-

Considered as a means of "dispensing with or facilitating

‘proof" (299), judicial notice may sometimes serve as a useful

device in proving discgimination. Tribunals (3@0), like courts,
may take judicial or official notice of notorious facts regarding
such.Tattérs as local.conditions, geographicql facts, human
behaviour,:business and trade practices. It may also do so with
réspect to facts capable of immediate and accurate demonstrations,
such as historical facts, measures and weights and sciehtific
Facts (301).

In England, one can find examples of cases in which judicial
notice has served as a means of establishing certain essential |

facts which might otherwise have been impossible to prove, or

which might have involved extensive and time-consuming proof. In

299. Bopinka and Lederman, supra note 12, at pp. 357 ff. Alsoc at
p. 357: "Facts which are (a) so notorious as not to be the
subject of disputé among reasonable men, or (b) capable of
immediate and accurate demonstrations by resorting to readi-
ly accessible sources of indisputable accuracy, may be |
noticed by the court without proof thereof." See also Sir
Rupert Cross, Evidence, 5th ed., Butterworths, London, 1979,
pp. 153-162. — . '

300. The Ontario Statutory Powers Procedure Act, R.S.0. 1980,
c. 484 provides at s. 16 that "[a] tribunal may ... a) take
notice of facts that may be judicially noticed; and b) take
notice of any generally recognized scientific or technical
facts, information, or opinions within its .scientific or
specialized knowledge."

In the absence of specific statutory authority to take
judicial notice, administrative tribunals have the implicit
power to do so: see Mullan, supra note 21, at p. 3-122; Reid.
and David, supra note 22, at p. 78; Kavanagh, supra note 6,
at p. 20, and Garant, supra-note 23, at p. 8517

301. Sopinka and Lederman, supra note 12, at pp. 359 ff.
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‘hisibook—entitled,iegal“CQntrpl of Racial Discrimination (302),

Professor Lustgarten described these cases and.the role played By’

judicial notice:

Not every relevant fact will require formal proof.
In Price, for example, the EAT (Employment Appeal,
Tribunal) relied on 'knowledge ,&And experience' to
conclude that womer in their mid-twenties to mid-
thirties are active in birthing and minding chil-’
dren,  and that many among them therefore cannot
work. Doubtless the complainant could have pro-
duced some statistics on this point, though it
would merely have been a time-consuming irritant
to require her to do so. Put many matters of
common observation may be impossible to prove.

For example, the practice of word-of-mouth hiring
puts non-whites at a serious disadvantage in find-

_ing employment, since persons of the same race

tend to associate more commonly and closely with
one another. Data about marriage apart, the
racial pattern of association is probably impossi-
ble to prove, but as a matter of 'knowledge and
experience' it seems an uncontroversial conclusion
which indeed has been readily reached by American
courts. In technical terms it is to be accepted
as a matter of judicial notice. No radical exten-
sion of the doctrine is required: the role of
women in child-rearing or the racial pattern of
friendship is as readily apparent as the fact that
the streets of London are crowded and dangerous;
that boys are naturally reckless and mischievous:
or that people who go to hotels do not like their
nights disturbed, all of which have been judicial-
ly noticed as 'notorious facts'. Judicial notice
is a matter of particular importance in discrimi-
nation cases, which are acted out against the
back-cloth of established patterns of social
behaviour. This is not to say that the complainant
may rely on judicial notice alone to establish
discrimination. The line is between what may be
called general social facts, and facts specifically
related to the acts or practices of the parties to
the case, or which - as with differential rates of

o
o]

Laurence Lustgarten, Legal Control of Racial Discrimination,

The MacMillan Press Ltd., London, 1980.
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compliance - that statute itself specifically re-
quires the complainant to prove (303).

Administrative tribunals may take'judiciql notice not only:

of facts that are generally known but also of facts which are of a

technical or specialized nature and which are within their sphere
' i . .

‘of expertise. This specialized knowledge is in fact considered to

i

be one of the advantages that administrative boards possesskover
the ordinary courts.

in the area of Labour Relations, one commentator has
remarked as follows: "Thus, it would seem the concept bf 7

administrative notice is somewhat broader than that of judicial

notice. It must extend to those things of which persons

‘knowledgeable in the area of industrial ‘relations are aware, e.g.,

prevailing views towards discipline, normal wage rates and so on"
(304). Similarly, in cases involving discriﬁinétion, tribunals
which have acquired experience in this arég may be md}e
knowledgeable than others about certain social patterns of
behaviour, about stereotyped attitudes, etc.

‘ In concluding, it should be noted that although a tribunal
may, of its own initiative, verify certain facts for the purpose
of taking judicial noﬁice (305), it should inform the parties of

303. 1Ibid., at p. 213. See also Laurence Lustgarten, "The New
Meaning of Discrimination", [1978) Public Law 178, at p.
189,

304. Palmer, supra note 71, at p. 57.

305. R. v. Schiff et al., [1970] 3 O.R. 476 (C.A.).

*
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such facts in order ‘to give

g

a-

306.

Pfizer Co. v. Deputy M.N.R., [1977] 1 S.C.R. 456. Also
according to Kavanagh, supra note 6, at p. 21: "... this
rule of disclosure [referring to the Pfizer case] should
also apply to.generally recoghized facts and information of
which a tribunal may take official notice ... Though offi-
cially noticed matters are described in s. 16 of the Statu-
tory Powers and Procedure Act as generarlly recognized they

may not, like judicially noticed facts, be indisputable and’

parties should normally be given an opportunity to speak to

. them." .

T

- ﬁ

them the opportunity to'respond (306).

w
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CHAPTER 4: THE ADMISSIBILITYiéF EVIDENCE

i

hisiiiend

It has been shown that human rights boards are not bound -
- - o

by the strict rules of .evidence and ‘that evidence which is inad-

i

¥

. missible in a court of law may be admitted by a board {(307).

l Py

‘Nevertheless, boards should éxercise caution when evidence of this
7] nature is‘édm}tted and they should refrain from basing their deci-
sions on evidence that has no cogency at law (308). For this

reason it is still useful to be able to identify evidence which

PR

might be subject to an exclusionary-rule under the ordinary laws
of evidence. ' In this reaction it is intended to describe some of

those which are most likely to crop up during hearings. The

. oy

discussion will touch upon the jest Evidence Rule, the issue.of
Relevance, the Hearsay Rule and 'éme of its exceptions.

The subject of Privilege, which will also be deal£ with
below, is of great importance because it reéresents an exception
- to the principle that administrative tribunals are not bound by
the strict‘rules of evidence. <Certain privileged information
cannot be heard by tribunals; it is inadmissible and the tribunal
has no power to compel a witness to divulge this kind of informa-

tion. This topic will lead us to examine the conciliator's privi-

- . lege in furtherance of settlement, Crown or State privilege, and

- the controversial issue of Confidentiality.

‘

307. See discussion,’ supra, at pp. 275 ff.

308. See discussion, supra, at pp. 291 ff.

— e o
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As a closing note on Fhis section, the:tbpic of Opinion
) :

and Expért Evidence will also be touched upon briefly.

7]

A. Best Evidence ' J

/

Regarded in the eighteenth cgﬂtury és the single most
important rule in the'area of evidence {309), the Best‘Evidénce
Rule‘hastince been relegated to a lesé conspicyous, altﬁough.by'
no means irrelevant, role (510).' As far as adﬁinistrativeltribu—
nais are toncerned, this rule has been diluted sfill further.
Thus, boards have the power, for insténce, to accept copies of
documents into evidence, and to admit hearsay evidence. ©On the

other hand, they lalso have the power and the discretion to require

that parties' present the best evidence available (311).

B. Relevance

T

Human rights tribunals have the power to confine the evif

dence presented at the heafiﬁg to material which is relevantfﬁo

309. Cross on Evidence,. supra note 298, at p- 15; Sopinka and
Lederman, supra note 12, at pp. 278 ff. ‘

310. "[Bl]y far the most conspicuous feature of the modern law Of
evidence has been its persistent rescission (sic} from the
'best evidence' principle" ...: from Phipson’s Law of
Evidence (12th edition}, at p. 56, as.guoted by Cross,
ibid., at p. 1l6.

311. Perry v. Robert Simpson Company Limited, (N.S., 1976). In
this case the Board refused to issue a subpoena for the
production of certain documents in the possession of the
Commission on the basis that the best evidence, i.e. the
individuals themselves, was available.
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;hé:fécts iﬁ issue (312). The.purpose af this rule is to‘pfeveﬁt
‘hearings f;om'becoming intefﬁinaﬁle and to discourage«parties from
presénting extensive evidence on matters which are of no use in -
deciding the iésueé, and'which méjldn the cohtfary have the effect
of blurring the main issues at hand;

"But there is an overriding rule which is based on the
parties' right to be heard, and this fule requires boards to admit
any evidence which is arguably reievant (313). Human rights
tribunals tend to allow parties to present a full picture of their
sjtuation (314) especiallyIQhere they are not in a position to
Jetermine ahead of time the relevance of the evidence being

pNesented.

312, Section 15 of the Statutory Powers Procedure Act, R.S5.0.
1980, ¢. 484 specifically refers to relevaunce as-a criterion
for the admissibility of evidence. On this issue, it is ’
important to remember that in deciding what is relevant,;
boards must take into account the particularities invol&éﬁ
in proving discrimination. Thus, depending on the case, it
might be necesary to extend the evidence to matters
concerning other employees, or to examine past practices and
policies of a respondent, in short, to go beyond the inci-
dent and the events complained of. 1In this way the board
of inquiry will be able to determine whether, for instance,
there is evidence of a pattern of discrimination or evidence
of unequal treatment in comparison with other individuals.
See also Niedzwiecki v. Beneficial Finance Systems (Ont.,
1981) concerning relevance in relation to remedies; at
pp. 5-6 the Board Chairman said this: "... it is open to the
Commission to present evidence of past and present policies
in relation to hirings and transferability .... Possible
patterns of discrimination may be relevant not only to
whether or not discrimination has occurred but also to any ¢
order which might ultimately be made:"

313. In Re McKendry (1973}, 35 D.L.R. {3d) 305, [1973] F.C. 126.
See also discussion, supra, at pp. 297 £f.

3l4. Kennedy v. Mohawk College (Ont., 1973), at p. 3; Morgan v.
Toronto General Hospital, (Ont., 1977), at p.- 15. .
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" The following comments describe the approach adopted by'f\\\

arbitration boards when faced with questions of relevance:

As a gerieral and overriding principle, where the
. evidence tendered is relevant to a matter in
dispute it ought to be admitted or<§eceived into
evidence by the arbitrator. Although whether
any particular piece of evidence 1s\relevant is
a matter for the arbitrator to decide, general-
ly, where the evidence is arguably relevant and
where it is not otherwise prejud1c1al or its
admission will not be unduly time consuming,
arbitrators are usually reluctant to exclude it
on the ground -of irrelevancy alone. Rather,
where the evidence.is arguably relevant the
usual approach is for the arbitrator to receive
the evidence, and if it subsequently turns out
to be not relevant then to disregard it (315).

There is reason to believe that the manner in which human
rights tribunals approach the issue of relevance closely resembles

' \
this description.

C. The Hearsay Rule

Of all the exclusionary rules in the area of evidence the
Hearséy Rule is the one that is berhaps the best known and the
most frequently referred to. In a court of law, hearsay evidence
is excluded unless it falls under one of the many exceptions to
the‘rule; before human rights tribunals, which ;re not bound by
the normal rules of évidence, hearsay is admissible but the evi-

dence may carry less weight than otherwise and, more importantly,
w

hearsay evidence should nat be relied upon as the basis for a

/

315. Brown and Beatty, supra note 66, .at p. 121.
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decision (316). _ L i

d -
>

- Because of the limited vaLue.that is thus given to ‘hearsay

+

'evidehée, parties must be able to identify hearsay accurately and

also to recognize'the exceptions to the Hearsay Rule.

>

1. Definition

Written or oral statements, Oor communicative
conduct made by persons who are not testifying

 are inadmissible 1f such statements or conduct .
are tendered either as proof of their truth or /
as proof of asserticong implicit therein (317).

The key to understandihg the Hearsay'Rule is to remember
that the evidence must be tenéerea as "proof of the truth of the
statements contained therein', otherwisé it is not hearsay. Thus, .
if a witness 1s called to testify that he heard the owner of
certain premises state that he does not regafd people on welfare
as reliable tenants, this is hearsay because Ehe'pufpose cof theiﬂ~
evidence is %0 try to prove the truth of the statement, i}é.'that
the said owner does not regard welfare recipients as suitable

tenants. However, if a witness is called to say that he heard the

owner ‘of certain premises tell the complainant that he could not -

rent to him because no flats were available, then this evidence

can be used to establish that there was a refusal to rent. The

316. Bremer v. Board of School Trustees, Schopl District No. 62
et al., (B.C., 1976); R. v. Barber ex parte Warehousemen and
Miscellaneous. Drivers' Union, Local 419 {1968), 68 D.L.R.
{(2d) 682. The admissibility and the use of hearsay evidence
are discussed in Chapter 1, supra, at pp:. 275 ff. and at
pp. 292 ff. - —

317. Sopinka and Ledermar, supra note 12, at pp. 39-40.

\/
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r “fj' e refusal, it is not.tiua;)
S .
prove the truth of the statement; i.e. that the owner really .wab

o>

~unable to rent to the complainant because there were no

‘vacancies.

1 | 3 . ) \
2. Exceptions to the Hearsay Rule

The Hearsay Rule is riddled with exceptions which have

r

been developed by the.courts "to circumvent the rigidity of the
... Rule in particular instances" (318). The effect of these
exceptions is to render certain hearsay evidence fully admissible.

Business and medical records. A number of provinces have

legislation which provide for the admission of medical reports and

hospital and business records (319). For example, s. 52 of the
. A
Ontario Evidence Act, R.S.0. 1980, c. 145, which is typical,

-

provides as follows: -~

Any medical report obtained by or prepared

for a party to an action and signed by a

legally qualified medical practitioner

licensed to practice in any part of Canada

is, with the leave of the court and after

at least seven days notice has ‘been given

to all parties, admissible in evidence in /
the action. : ’

i

With respect to busiﬁQEF, section 35(2) of the same Act requires

that the following conditions be met to make such records admissi-

JAny writing or record made of any act,
transaction, occurrence or event is admis-
sible as evidence of such act, transaction,
occurrence or event if made in the usual

»

“‘x\___,ﬂamff///

319. 1Ibid., at pp. 442 ff.

318. 1Ibid., at p- 49.



- 392 -

and ordinary course of any business and if it
was. in the usual and ordinary course of such
business to make such writing or pecord at the
time of such act, transaction,)\ocfurrence or
event or within a reasonable timeTtthereafter.

. L

Records such as these may therefore\be introduced into
evidence in‘thg same manner{as other documents. 1In oréer to prove
the records, the usual procedure is to call as a witness a person
who has a personal knowledge of the.busiﬁess in question and also
of the circumstances surrounding the preparation of the re-
cord {320). TFor instance, in the case of seniority lists and
absen;eeism récords,'a representativé of the personnel department
can be called to identi%y the records and to establish that the
records ére what' they purport to be. |
Human rights boards are not bound to follow the specific
requirements of the rules and procedures that have just been |
describeq. However, documents which have been introduced into
evidence énd which do meet these statutory standards may be given
the same weight as any other‘document considered admissible under
j

the ordinary laws of evidence.

Admissions against interest. One of the exceptions to the

Hearsay Rule is that admissions made by a Rgrty prior to and out-

. . . C s = . .
side the hearings constitute admissible evidence against him(321}.

//,,//" in the following manner:

/Jmhe rationéle behind this exception has been described by Morgan
e ! ’

320, Ibid., at p. 445.

321. 1bid., at pp. 139 ff.

- - O N O T S EE W EE M O T N Y B ..
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- The admissibility of an admission made by the
party himself rests not upon any notion that .
the circumstances in which it was made furnish
the trier means of evaluating it fairly, but
upon the adversary theory of litigation. A
party can hardly object that he had no opportu-
nity to cross-examine himself or that he is
unworthy of credence save when speaklng under
the sanction of an oath (322).

So, if the respondent was heard to say that he would not

-

promote women, this statement may be introduced into evidence by

. the person who heard it, and the evidence is then accepted as an

"admission against interest" made Sy the respondent. Similarly,
if] the respondent tells the investigator dﬁring a telephone con~
versation that the complainant was very competent but the opposite
is pleaded at the hearing, then the investigator may be called-to
testify as to this admission. ft goes witﬂout saying that this
rule'applies equally to‘bpth sidds—and a respondent may also call
evidence on "admissions against interest" made by the complainant.
Before a.party decides to introduce aamissions into evi-
dence, he must take into accountuaﬁdimparpant gualification which
is that "the whole of a statement alleged to be an admission must
be put into evidenge" (323). A party cannot choose to introduce
into evidence only those statements which are‘favourable to his
case; if_the admission also contains damaging statements then
t%ese cannot be'ignoredL they must be presented into evidence as

well. As a result, before a party decides to tender an admission

as evidence, he must consider its full' contents and assess whether

322. Morgan, Basic Problems of Evidence, {1962) at p. 266, as
guoted by Sopinka and Lederman, 1ibid., at p. 140.

323. Sopinka and Lederman, ibid., at p. 141.
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the parts that are favourable to his case olUtweight the harmful

parts. ifknot, it may be better to put the evidence aside.

’

Lastly, it should be noted that-the law-also'recognizes

vicarious admissions. Thus, if an agent or representative of one

of ‘the parties makes, a statement which is within the 'scope of his .-

— ¥ o

. ! . - l-/'
authority, such a statement may constitute an admission against

the party in question {324). S

D. Privilege

) A board's discretion with respect to the admissibility of
evidence is not absoclute. Certain evidence falling under the
category~of privileged information is not available to boafds of
inquiry, and witnesses cannot be compelled to divulge such infor-
mation. ‘ - '

The laws regarding privilege have led to the develdpment

of a number of exclusionary rules, all of which are founded, as
will soon be seen, on matters of public policy (325). PNonethe-

less, the rules concerning the exclusion of privileged information

represent a departure from the fundamental maxim that the public

“has a right to every man's evidence (326). These rules must,

324. 1Ibid., at pp. 145 ff.

325. W.M. Best, The Principles of the Law of Evidence, 8th
edition, Sweet and Maxwell Limited, London, 1893, at
p. 529,

326. These famous words were sanctioned by Lord Harwicke during a
Parliamentary debate in 1742 over a Bill to pardon in
advance such witnesses as should criminate themselves in
testifying to the frauds of a certain Sir Robert Walpole:'
Wigmore on Evidence, 3rd edition, Vol. 8, Little, Brown and
Company, Boston, 1940, at p. 6€4.

-
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therefoEgb/be regarded as "exceptional" because they constitute-a
e . * -

/,;derogatlon from the general principle of the duty to give testimo-

ny. Wigmore is unequivocal on this matter when he says, "[wlhen
we come to éxamine the various claims of exemption, we start with
Eﬁe.priﬁary'assumpfidns.that there is. a general dety to givé whét",
testimony one is capable [of giving, dnd that any‘éﬁemptionﬁ;wﬁicﬁ
may exist are distinctly e ceptional, being so many derogations
from a positive general rule"‘(327).

Cross also considers the search for truth in the.adminis-
£ration of justice as the basic principle to which exceptions
should be allowed only for "éood cause", Endorsing\Wigmore's
position, he remarks as follows: "... [one] observation concerns
the effectdofpupholding a claim to privilege. This involves with-
holding iﬁportgnt information from the court at the expense of
what may be abstract justice to one of the parties. It follows
that there should be good cauée, plainly shown, for the existence

of any.pfivilege ..M (328).

Lastly, bommenting on the development of the law regarding

privilege,, Sopinka and Lederman give us this assessment: "The
_extension of the doctrine of privilege consequentially obstructs

the truth-finding process, and, 'accordingly, the law has been-
reluctant to proliferate the areas of privilege unless an external

social policy is demonstrated to be of such uneguivocal importance

327. 1big.

328. Cross on Evidence, supra note 298, at p: 274.
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"that it demands protection" (329).

As fir;ly established as this rule may have appeared to
be, Wigmore nevertheléss found it necessary to warn against_ﬁn—
inténtional deviations which might pose a threat to the general
principle.‘ He expressed his concerns in ££is manner:

It follows that all privileges of exemption from
this duty are exceptional, and are therefore to
be discountenanced. There must be good reason,
plainly shown, for their existence. In the
interest of developing scientifically the de- .
tails of the various recognized privileges,
judges and lawyers are apt to forget this excep-
tional nature. The presumption against their
extension is not observed in spirit. The trend
of the day is to expand them as if they were
large and fundamental principles, worthy of
pursuit into the remotest analogies. This atti-
tude is an unwholesome one. The investigation,
of truth and the enforcement of testimonial duty
demand the restriction, not the expansion, of
these privileges. They should be recognized

only within the narrowest limits required by\h
principle. Every, step beyond these limits heflps
to provide, without any real necessity, an
obstacle to the administration of justice (330).

|\ The criteria for applying a privilege will goon be
examined but, first, it might be worthwhile to look briefly at the
principles which are at the heart of the duty to testify. Wigmoré
sees this in terms of a "duty", or sacrifice, which is due from
each_member of the communify with a corresp0nding "right" which
belongs to gociety as a whole. He describes the implications of

the duty in these terms:

329. Supra note 12, at p. 157.

330. Wigmore, supra note 326, at p. 67.
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[One of the] sacrifice[s] may be of his privacy,
"of the knowledge which he would preferably keep-
to himself because of 'the disagreeable conse-
quences of disclosure. This' inconvenience which
he may suffer, in consequence of his testimony,
by way of enmity of disgrace or ridicule. or
other disfavoring action of fellow-members of
the community, is also a contribution which he

. makes in payment of his dues to society in its
function of executing justice {(331).

As for the rights of the commﬁnity, the author provides us with

the following perspective:

From the point of view of society's right to our
testimony, it is to be remembered that the

¢ demand comes, not from any one person or set of
person, but from the community as a whole, -
from justice as an institution, and from law and
order as indispensable elements of civilized
life. ... The whole life of the community, the
regularity and continuity of its relations,
depend upon the coming of the witness. Whether
the achievements of the past shall be preserved,
the energy of the present kept alive, and the’
ambitions of the future be realized, depends
upon whether the daily business of regulating
rights and redressing wrongs shall continue
without a moment's abatement, or shall suffer a
fatal cessation. The business of the particular
cause is petty and personal:; but the results
that hang upon it are universal. All socilety,
potentially, is involved in each individual
case; because the process itself is one of vita-
lity. Each verdict upon each cause, and each
witness to that verdict, is a pulse of air in the
breathing corgans of the community. The vital
process of justice must continue unceasingly; a
single cessation typifies the prostration of
society; a series would involve its dissolution.

. The pettiness and personality of the individual
trial disappear when we reflect that our duty to
bear testimony runs not to the parties in that
present ‘cause, but to the community at large and
forever (332). '

331.

332.

Ibid., at pp. 66-67. P

Ibid. A similar point of view was expressed by Caton, C.J.
in the American case of Bennett v. Walker, 23 Ill., 97, at

p. 101, as quoted in Wigmore at pp. 65-66:

{contd.)
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N The general rule, therefore, is that there is a duty to
testify. Now to examine the conditions which might' justify
exceptions to this rule. The criteria proposed by Wigmore have

been recognized by our courts, including the Supreme Court of

. Canada (333), and they have also been applied by human rights

boards (334), as will be seen Belown The conditions are con-
sidered fundamental and'eéch is necessary to the establishment of
a privilege against the disclosure of any given communication.
They are as féllows:

(1) The communication must orlglnate in a confldence
that they will not be disclosed.

(2) This element of confidentiality must be essen-
tial to the ‘full and satisfactory maintenance of
the relation between the parties.

(3) The relation must be one which in the opinion of
the community ought to be sedulously fostered; and

What right have the courts to compel any one to gquit his
own affairs no matter how pressing they may be, and
attend as a witness or juror in litigation between
strangers? This duty to assist others who stand in need
of our assistance for the maintenance of their rights
necessarily flows from the relation we bear each other
as members of the same community we being mutually
dependent upcon each other for security and protection.

333. Slavutych v. Baker (1975), 55 D.L.R. (3d) 224; The Solicitor
General of Canada et al. v. The Royal Commission ©of Inquiry
into Confidentiality of Health Records in Ontaric et al.,
[I981] 2 §.C.R. 494, see dissenting judgment of Laskin,

c.J.

334. Bezeau v. Ontario Institute for Studies in Education, supra
note 129; Kovacs v. Horne and Pitfield Foods Ltd., supra
note 112; Alberta Human Rights Commission v. Alberta Blue
Cross Plan (1%982), 3 C.H.R.R. D/10l7, rev'd in part by

[1983), 4 C.H.R.R. D/1661.
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(4) Tﬁé injury that would inure to the relation by thé
disc¢losure of the communications must be greater
than the benefit thereby gained. for the correct
disposal of litigation (335},

Applyihg these jour conditions the common law recognizes
as privileged, communications between husband and wife, between
solicitor and client (336)ﬂ aﬁd those made in fuftherance of
settlement. Matters affecting the public interest are also pr0~\

“tected under the heading of .Crown Privilege.'

As mentioned earlier, the courts have, as a rule, .been.

reluctant to extend the categories of information considered '
privileged, although it appears that, unlike the situation 1in
Canada, the English courts now possess a broad‘discretion to keep
out confidential communications {337) if a juége concludes that
"more harm than good would result from compelling a disclosure or
punishing a refusal to answer" (338).

In Canada, there is no discretion of this kind (339) and

. our courts are not entitled to exclude evidence which is highly

335. Wigmore;,. supra note 325, p. S53l.

336. For an interesting discussion on this topic see the recent
decision rendered by the Supreme Court of Canada in |
Descdbteaux et Centre Communautaire juridique de Montréal v.
Mierzwinski et al., [1982] I S5.C.R. 860.

337. Sopinka and Lederman, supra note 12, at pp. 217-218.

338. Per Donovan L.J. in A.G. v. Mulholland, [1963] 1 All E.R.
767, 773, as quoted by Sopinka and Lederman, 1ibid.

339. See the decision of the Supreme Court of Canada in R v.
wray, [1971] S.C.R. 272: There is no judicial authority in
this country which supports the proposition that a trial
judge has a discretion to exclude admissible evidence
because, in his opinion, its admission would bring the
administration of justice into disrepute; the test is
whether the evidence is relevant to the matters in issue.
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probative’ and relevant (340).
-~

It has been ufged that E%g introduction of such .a discre-

tionary'power on the part of the judges would bring much uncer-

tainty to the relevant laws of evidence. This concern is ex-

2

plained in tﬁe following paséage:

¥
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The rationale of the English cases and in par-

ticular theAttorney-Gérieral v. Clough, appears
to be that existing privileges against disclo-

sure may be inadequate and that it is necessary
on occasion to have 'a judge-made privilege'

— with respect to certain types of communication
for which public policy.demands protection.
Where privilege exists, its foundation is to
encourage communication by removing the fear of
subsequent disclosure. The same rationale would
not appear to apply to 'judge-made privileges'.
How is one to know that the privilege will
attach? The circumstances under which the judi-
cial discretion will be exercised cannot be

forecast with any precision. It is therefore
submitted that the English cases ought not to be

followed.

Insofar as such a discretion is justifiable as
an instrument in dealing with the problems de-
picted by the English cases, the same object can
be achieved by recognition of the fact that a =
judge is not compelled to commit for contempt

. ‘even when there is a refusal. To introduce a
wide ranging judicial discretion to exclude
relevant evidence appears to be an expensive
price to pay to accomplish this limited object.

The price is the introduction.ocf a great deal
of uncertainty into the rules of evidence
Apart from the uncertainty it creates there are
other difficulties with the latter approach. If
a privilege exists, it is the privilege of the
parties and may be waived if both parties desire
the evidence to be admitted. A judicial discre-
tion on the other hand, based on public policy,-
.1s not subservient to the wishes of the parties
but to that of the public. Tk s an instruqﬁnt
designed to overcome the inadeguacies of privi-
lege may result in the exclusion of evidence
N which both parties want (341).

Y

-

340. Sopinka and Lederman, supra note 12, at p. 218.

341. Egig., at p. 219.
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The following specific topics will now be discussed:
Communications in furtherance of settlement, Crown privilege and

Confidential communications.

~
~.

.

~

1. Communications in furtherance of settlement

In common law it has long been held that attempts at con-

B T DESr smeN  SESE  ower e me (e e C m e

ciliation or the settlement of private disputes without recourse
to litigation is in the public interest and that. it is therefore
contrary to public policy to admit into evidence‘communications
made in the course of such attempts. The rationale behind the
exclusion of such information is the belief that "[iln the absence
of such protection, few parties would initiate éettlement negotia-
tions for fear that any concession that they would be prepared to
offer could be used to their detriment if no settlement agreement
was forthcoming” (342).

This exclusionary rule also applies to human rights tribu-
héls. It is, moreover, a rule that these tribunals and Commission
representatives must be prepared to observe scrupulously because.

-~

of the significance of conciliation in the overall process of Ve

- /
dealing with complaints of discrimination. ' J

Anti-discrimination laws have traditionally placed a great
deal of emphasis on the conciliation process as a means of set-
tling complaints of discrimination in the belief that an amicable

approach is more suitable than the litigation process in \‘

342, Ibid., at p. 197.



'~ 402 - - - /

gombatﬁing discrimination. Although the favour and Qgéimism with
which amicable settlements used to be regarded has diéinished'in
reéent years, the conciliation stage remains iﬁportént, and most
cases Undepgo settlement attempts before it is decided to strike a
board. Clearly, the conciliation process would suffer consider-

ably if parties thought that statements made during these discus-

L

<
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sions could later be used against them at the hearing.

| The exciusionary rule applies to all human rights tribu-
nals even though only two statutes expressly make imention of
it {343). The fact that information obtained throuéh conciliation
is privileged has led commentators-to recommend that the investi~
gation and the settlement processes be kept completely separate
(344). Indeed, boards have refused to hear Cpnmission staff mem-
bers testify on any information obtained while éttempts at-settle-
ments were in effect (345f. For this reason it is essential
either to have the two functions, i.e. investigation and settile-
ment, conducted by separate individuals or, in the alternative, 1if
the same person is to carry out both tasks then he must at the

very least ensure that they are kept separate and that the parties

343. Can. ss. 37(3) and 40(5): Sask. Reg. 216/79, ss. 10 and
19(6). - \

344, Tarnopolsky, suﬁra note 1, at pp. 445-466; W.S. Térnopolsky,
"Le contrdle de la discrimination raciale au Canda" (1977),
18 C. de D. 663, at p. 683.

345. Naugler v. New Brunswick Liquor Control Corporation, (N.B.,
1976): It would be preferable to sever the roles of the
investigator and the conciliator, because the former can be

-7 @&n invaluable witness while the latter is bound by

N privilege. See also Stairs v. Maritime Cooperative, (N.B.,

1975} and Morgan v. Toronto General Hospital, (Ont:;/ijﬁlj.
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are clearly made aware of the different stages.

»

2. Crown privilege h

There was a time when the Crown, by virtue of its

prerogative rights, could not be held liable in torts and could -

not be found in breach of a statutory duty. The maxim that "the

kinghcan doono wrong" (3?6) and the resulting immunity from civil
actions, failed to take into account thé fact that "the king has a
personal as well as a politic capacity", and that "in his personal
éapacity he 1s just as capable of acting illegally as is any one
else" (347). "

This lacuna has long since been filled and it is now
recognized that the Crown can be bound by statute, eigher express-—
ly or by necessary implicatioﬁ (348), and that it hay also be
subject to the same liabilities as a private person when bound in

this manner (349).

As far as angkwdiscrimination statutes are concerned, each

and every one expressly declares that the Crown is bound by

346. Strictly speaking the maxim means that the king has no legal

power to do wrong but it has also led to the rule that the
king could not be sued in tort: Wade, supra note 30, at
p. 277. e

347. 1Ibid.

348. For a detailed study of this topic see René Dussault and
Gaston Pelletier, "Le professionel-fonctionnaire face aux
mécanismes d'inspection professionnelle et de discipline
institués par le Code des professions" (1977), 37 R. du B,
2.

349. Wade, supra note 30, at p. 283.
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-it (350). A provision which states that the Act is binding on the

Crown does not, however, set aside tﬁb evidentiary rules concern-
ing Crown Privilege. Indeed, the Crdwn has a special privilege
which &llows it to prevent'évidence from being given in court if
its disclosure would be contrary to the public interest (351).

This privilege, and the "public interest" upon which it is based,

N N S I A N O T T Ay I B En BE O B Em

should not be invoked unless it is absolutely necessary to do so

" because it constitutes a derogation from the general principle of

the duty to testify and an obstruction to the truth-finding pro-

cess, According to Sopinka and Lederman "... this privilége, like
the others, impedes the court's ability to search for the truth,
and more importantly, the party's presentation of releJant facts"
and, therefore, "the privilege should not be invoked unless clear-
ly warranted by theé circumstances" {352).

But the desire to see the Crown privilege invoked’only
where circumstances warrant it, leads to the following important
question: who will determine whether the Crown is justified in
claiming the privilege and whether the public interest would

'

really be at stake if certain information were to be divulged?

3s0. Alta., s. 12; B.C., s. 25; Man., s. 35: N.B., s. 9: Nfld.,
s. 3y N.S., s. 15; Ont., s. 46(1); P.E.I., s. 33; Sask., s.
43; Can. Act, s. 63; Que., s. 54.

351. Wade, supra note 30, at pp. 293 and 306; Also, Sopinka and
Lederman, supra note 12, at pp. 238-239: "The protection of
the public interest is paramount and must, therefore,
override any right to production or disclosure."

352. Ibid., at pp. 239-240.
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Since the middle of the century and the landmark decision of the

y n

House of Lords in Duncan. v. Cammell Laird & Co. Ltd. (353), the

questibh has plagued both English and Canadian courts. As a
. 5 .

result, two distinct doctrines have developed over the years: the

first, which may be qualified as the absolute fﬁmunity doctrine,

)

information should be withheld for reasons of public interest; the
second, which may be referred to as the relative immunity doc-
trine, allows the courts to scrutinize thé state's claim for
privilege and to determine, after inspection oﬁ the relevant docu-
ments, whether the public interest would truly be threatened if
the information were to be divulged. |

The first principle gained prominence following the House
of Lords decision in the Duncan case which was understood as deny-
ing the courts the right to guestion ﬁny claim of Crown Privilegel
regardless of the nature of the document involved. In the years
that followed, this rule was given broad support which ledkto
extreme and abusive situations. Almost thirty years later, in
reaction to the negative results that the Duncan case had given
rise to, the House of Lords reversed itslposition and laid the
foundations for a newltrend favourable to the relative immunity
principle (354). The decision dwelt on the fact that there were,
in effect, two kinds of pﬁblié interest involved and that the

claim for Crown Privilege might in some circumstances have to give

353. [1942] 1 All E.R. 587.

354. Conway v. Rimmer, [1968] A.C. 910, [1968] 1 All E.R. 874.

recogni-zes—that—thestate—is—the sote authoYity for deciding what— ——

.
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way to a higher public interest, i.e. the sound and due adminis-
tration of justice.
There is wisdom in an approach which recognizes the need

to weigh and balance the two competing interests, and which

refuses to attribute an absolute quality to either. The following \\\

= mm =

*

remarks expressed by LOrd~Reld in Conway v. Rimmer demonstrate
this:

It is universally recognised that there are two
kinds of public interest which may .clash.

There is the public interest that harm shall
not be done to the nation or the public service
by disclosure of certain documents, and there
is the public interest that the administration
of justice shall not be frustrated by the with-
holding of documents which must be "produced if
justice is to be done. There are many cases :
where the nature of the 1nj hich would or
might be done to the natiorf or the public ser-
vice is of so grave a chargeter that no other
interest, public or privat can be allowed to
prevail over it. With regar © such cases it
would be proper to say, as Lord Simon did, that
to order production of the document in question
would put the interest of the state in jeopar-
dy. But there are many other cases where the
possible injury to the public service is much
less and there one,would think that it would be
proper to balance the public interests in-

. volved. I do not believe that Lord Simon real-
ly meant that the smallest probability of inju-
ry to the public service must always outweigh
the gravest frustration of the administration
of justice (355).

The Duncan and the Conway cases serve to illustrate the

Iy
1Y

two principal doctrines which arose in the last decades in
relation to Crown Privilege. From a hands-off policy the Courts

moved towards a slightly more interventionist position, acting as

355. Ibid., (A.C.) at p. 940.
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guardians of the sound administration of justice against possible

abuses executed in the name of state interest. But, throughout

these years, the.constant tug between the two doctrines has made

*

the courts' task a difficﬁlt one.

/

In Canada, the debate lost its momentum when Parliament b

e e bt GEAS

amd—certain—provinciallegislaturgs decided to step in and settle

the matter. The result appears to be a combination of éhe two
doctrines: in most of the Common Law provinces the legislatures
have made the Crown, or the state, subject to the inspection and
discovery of documents, but if the Crown invgkes “public intgrest“
then the absolute immunity doctrine applies to the documents on
which the privilege is claimed and the courts are not empowered to
question the state's claim (356); on the other hand, the relative
immunity doctrine has been retained by the Federal and the Quebec

-

jurisdiections (357).

. }

356. The Alberta Proceedings Against the Crown Act, R.S5.A. 1970,
c. 285, s. L11; The Manitoba Proceedings Against the Crown
Act, R.S8.M. 1970, c¢. P-140, s. 12; The New Brunswick Pro-
Ceedings Against the Crown Act, R.S.N.B. 1973, c. 176,
s. 10; The Nova Scotia Proceedings Against the Crown Act,
R.S.N.S. 1967, s. 239, s. 10; The Ontario Proceedings
Against the Crown Act, R.S.0. 1970, c. 365, s. 12; The
Saskatchewan Proceedings Against the Crown Act, R.S5.S5. 1965,
. 87, s. 13;: on this topic see also Dussault and Pelletier,
supra note 347, at p. 65. 1In general, see Sopinka and
Lederman, supra note 12, at pp. 237 f£f.

357. Section 41 of the Federal Court Act, R.S.C. 1970, 2nd .
Supplement, c. 10, reads as follows:
(1) Subject to the provisions of any other Act and to
subsection (2), when a Minister of the Crown certifies
to any court by affidavit that a document belongs to a
class or contains information which on grounds of a
public interest specified in the affidavit should be
withheld from preduction and discovery, the court may
' (contd.)
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Human rights tribunals are bound by the léé;slative
provisions concerning Crown or State Privilege which are
applicable in their jurisdictions. Where the absolute immunity
principles are.recognized, the Crown may 31aim pri&ilege on the

basis of public interest although, again, this privilege should

not—be—invoked_without goad cause. If public interest is not

invoked then the Crown is subject to disclosure to the same extent
as a private person.

At the federal(}evel and in Quebec, the courts (358) may

. examine the document and order its production and
. discovery to the parties, subject to such restrictions
or conditions as it deems appropriate, if it concludes
in the circumstances of the case that the public
interest in the proper administration of justice
outwelghs in importance the public interest specified
in the affidavit.
{2) Wwhen a Minister of the Crown certlfles to any court by
' atfidavit that the production or discovery of a docu-
ment or its contents would be injurious to interna-
tional relations, national defence or security, or to
federal-provincial relations, or that it would dis-
close a confidence of the Queen's Privy Council for
Canada discovery and production shall be refused with-
out any examination of the document by the Court.
Article 308 of the Quebec Code of Civil Procedure reads as
follows:
Similarly, government officials cannot be obliged to
divulge what has been revealed to them in the exercise
of their functions provided that the judge is of the
opinion, for reasons set out in the affidavit of the
Minister or deputy-minister to whom the witness is
answerable, that the disclosure would be contrary to
public order.

!

358. Where there is relative Crown immunity an interesting cques-
tion arises as to which body has the jurisdiction to examine
the state's affidavit and its claim for privilege. At the
federal level the answer is clear. Section 44 of the
Canadian Human Rights Act recognizes that the Federal Court
of Canada has jurisdiction on such matters. In Quebec the
answer is less clear. In the matter of Att. Gen. of Quebec
and Keable v. Att. Gen. of Canada et al. (1979), 90 D.L.R.
(3@} 161, Mr. Justice Pigeon stated at p. 186 that "any

' - (contd. ),
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examine the documents on which a pri?ilege is claimed and they may
det rmine_whethef the request is justified (359).

As for the manner -in which thé courts should exercise this
discretion, a detailed study of this question would be too ambi-
tiocus for the{purposes of this study. Suffice it to repeat the

comments which have been made by two authors who have extensively

SEE PN TEE  mEn M et e e e  bmms  pum  eme sy st | Geed et B - -

studied the subject. 1In an article concerning "the elusive public

interest" (360) Professor Lederman offered the following conclu-

sions:

The scales of the two public interests are not
to be calibrated evenly. The presumption should
be in favour of disclosure so as not to frus-
trate the administration of justice. It should
be rebuttable, however, if the Crown can over-
whelmingly demonstrate that the particular

jurisdiction for entertaining such attack can only be found
in a Superior Court. The Commissioner [Keable] is bound to
accept the. affidavit as submitted unless it is set aside by
a competent court”. But, in an interesting decision handed
down by Mr. Justice Dugas of 'the Quebec Superior Court, the
Supreme Court of Canada decision was distinguished. In CAE
Electronics Ltd. v. L'Association des ingénieurs et scien—
tifiques de la CAE et al., [1980] C.S. 1116, the learned
judge neld that a quasi-judicial tribunal [an arbitration
board] had the power to examine an affidavit submitted to
it according to art. 308 C.P.C., and that this was not a
power which belonged exclusively to the courts.

359, Note that in cases where a Federal Minister claims that the
"production or discovery of a document would be injurious to
international relations, national defence or security, or
that it would disclose a confidence of the Queen's Privy
Council for Canada", s. 44(5) of the Federal Court Act
.provides for an absolute immunity on such documents.

360. Sidney N. Lederman, "The Crown's Right to Suppress »
Information Sought in the Litigation Process: The Elusive
Public Interest" (1973), 8 U.B.C. Law Rev. 272,

’

o
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source of information is essential and of such
character that it.will virtually disappear if
disclosugré is ordered. A mere demonstration
that production will result in information
which is less than full and frank should not . ©
suffice. Not only will the interests of 1liti-

gants thereby be promoted, but governmental agen-

cies will be prevented from using a blanket claim

of privilege as a means of concealing possible

abuses from the public (361}.

.

: a

PRI

L vami

Bushmrell—writing—on—the-topie—ofCrown—Rrivilege! (362)
closed with this statement:

If the need of the litigant is reasonable and the

hational security is not involved, the tendency

should be toward disclosure. The administration

of justice needs facts (363).

Cases involving human rights tribunals and the issue of
Crown Privilege have been rare. The only case to reach the
Supreme Court of Canada on this specific issue is that of La

Commission des droits de la personne jdu Québec v. P.G. du Canada

et al. (364)..
In addition.to questions relating to Crown Privilege this
case also_deélt with a problem‘of overlap between the Federal and
N
Quebec jurisdictions. The case originated with complaints lodged
by Sylvie Roche and Cafhy Curtain, two women who were dismissed

from jobs they had obtained for the duration of the 1976 Olympics

L
in Montreal. O©One had been hired as a telephone operator for the

3ol. Ibid., at p. 308.

362. S.I. Bushnell, "Crown Privilege" {(1973), 51 Can. Bar Rev.

551. "\h

363. 1Ibid., at p. 582.

364. (1982] 1 S.C.R. 215.
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Olymicuérganizing committee (COJO), while the other‘hgd been taken
on as a waitress for one of the restaurants holding a cdncession,

Dismissed prematurely, the two women requested an’ investigation by

on political convictions. The ered ‘in the course

the Quebec Human Rights Cdmmission alleging dis riminaéﬁon based
information éatﬁj

of this investigation all pointed| to a report prepared by the

R.C.M.P. which was apparéntly unfavourable to the two women and
o

was the cause of their dismissal.

\.

requesting the production of the RﬁgL:.

e Commission issued subpoenas
able Francis Fox, £hen Solicitor Genar 1 of Canada, opposed the
request with an affidavi£ certifying that the pfoduction of these
documents would be injurious to the national security of Canada.
Writ of Evocation (the'equivalént of certiorari) proceedings were
taken to prevent the Commission from pursuing its investigation.

All three courts, the Superior Court, the Court of Appeal, and the
Supreme Court of'Canade upheld'the Sclicitor General's affidavit
on the basis that the<gommissiqn was bound by s. 44(2) of the

1

Federal Court Act and that it did not have the power to guestion

the affidavit (365).°

This case is a good illustration of the-absolute immunity

N

doctrine because, in effect, no court would have been empowered to

question the Solicitor General's affidavit to ensure that matters

-

365. See also Att. Gen. of Quebec and Keable v. Att. Gen. of
Canada et al., supra note 358, at p. IB2: "Provincial legis-
lation cannot proprio vigore take away or abridge any privi-
lege of the Crown 1in right. of the Dominion."

~——

. reportd but the Honour- . _



- 412 -

\

of rmational security were truly in jeopardy.

\

3. Confidential communications
Recently, the couyts have rendered a few decisions allow-
ing for a privilege founded only in confidence. Although they are

not great in number, the implications of these decisions are

T .

il Lol
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nevertheless disquieting, and thié, for two reasons. They appear
to be straying a considerable distance from the fundamental prin-
cible, which is that privileges‘are an exception to the public's
right to everyone's evidence. Seéondly, they have already had the
«ffect of reducing an important portion of the evidence available
in discrimination cases.

Let us conslder this last point for a moment. It is known
that discrimination, and intentional discrimination in particular,
can rarely be broved by direct evidence. Parties must rely on
indirect or circumstantial evidence in order to show, for example,
nnequal treatment, arbitrary behaviour, or patterns of discrimina-
tion. Moreover, discrimination often implies cémparison. Al-
though it is not always possible to find a good basis of compari-
son 1n order to show discrimination, when such evidence is, K avail-
able it ¢an be crucial to the case. Because the main areas of
discrimination are in employment and in housing, the source of
comparison usually involves information concerning the other can-
didates for a job or the other applicants for a vacancy, or,
information concerning co-employees, their qualifications, evalua-

X

tion sheets, salaries, or personnel files in general. A substan-

tial part of this type of information is. usally considered



confidential and not available for thQ world to see. But should

the veil of secrecy be'preserved where the information may be

relevant to a hearing .into a éomplaintlof discrimination? To
accept this proposition is, in my view,lto seriously reduce the
chances of success in the fight against discrimination.

. ) -
Now to examine the decisions which have dealt with the

/
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issue. The first one to capture one's atﬁ;ﬁtion is the decision

handed dowr by the Alberta Court of Queeﬁ's Bench in Alberta Human

Rights Commission v. Alberta Blue Cross Plan (366). In this case

the Commission, pursuing an investigation, made an application for
the production of the personnel files for all persons employed by
Alberta Blue Cross Plan between 1977 and /1980, and a record of

persons terminated between the same . The investigation was

being carried out to examine ainant's allegation that her’

employment with the Alberta Blue Cross Plan had been terminated
because she was pregnant. The reason given by the respondent for
the dismissal was absenteeism.

Mr. Justice Smith dismissed the Qommispion's application
on the basis that the personnel records weré confidential and, v
therefore, privileged. To arrive at this conclusion, Mr. Justice
Smith relied on the four conditioné established by Wigmore (366a)

and sanctioned by the Supreme Court of Canada in Slavutych v.

Baker (367). With respect to the last condition which requires

courts to weigh the injury that would result from disclosure

366. (1982), 3 C.H.R.R. D/1017 (Alta. Ct. Q.B.).
366a. . See discussion, supra, at pp. 398-399.

367. (1975), 55 D.L.R. (3d) 224.. )



! R | | - 414 -

agailnst the public interest in the correct disposal of litigation,

l ' the Court remarked as follows:

The potential injury by disclosure has already
been alluded to, being a severe strain upon
. . the harmony and efficiency of labour rela-

" _ : tions. This injury must be contrasted with
the benefit gained by disclosure for the

ﬁ correct disposal of the particular type of
litigation involved -under the Act. One can

assume that the legislature enacted such
legislation out of concern with a perceived
problem of unjustifiable discrimination in
Alberta. The Act, including the discovery
sections in issue, was enacted to provide
procedures by which such discrimination might
be elimindted. Disclosure of the employment
file must be necessary to render those proce-
dures -effective in the case at bar, but not at
the expense of privilege to those other per-

. son's files. This requirement of privilege

: has been met in the present case. While the

enactment of the legislation in question could
be seen as underlining the importance of the
correct disposal of the litigation thereunder
any statute could be seen as. a legislative
statement of the importance of the subject
matter dealt with therein. The 'injury to
another important goal of the legislature,
labour relations, would be great if disclosure
is ordered. It seems that clearer words in
the legislation would be required to support
the proposition that the Act necessitates the
dispensation with common law privilege in this
case having regard to the fourth requirement
of such privilege (368).

pesm R sl Y

ey -2 R

Fortunately this decision was reversed, at least in part,
on appeal (369). The Court suggested that "the respondent must be

more specifié'in his objgcticon and the chambers Jjudge must then

deal with the objection. There is no blanket confidentiality

B

368, Supra note 366 , at p. 1020.

369. (1983), 4 C.H.R.R. D/1661 (Alta. Ct. App.).
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which'necessafily applies to everything in a personnel file

..." {370). The court further remarked that the specific docu-
ments which were alleged to be confidential had to be identified

before a judge could decide to suppress the information. It also-

b

suggested that information or evidence which was itself illegal
and in contravention to the Act could not be suppressed under the-
cover of 'a confidential communication:

Further, it is ony when he has a specific docu-
ment in front of him which is both relevant and
the subject of a confidence that the chambers
judge can fairly balance the issue as required by

the fourth part of the rule in Slavutych.

None of this has yet arisen. The chambers judge
knew neither the injury that might come nor the
benefit that might be gained. Because he, had
not yet reviewed a specific document sought to
be suppressed, he did not know what were the
cohtents of the document, who would be harmed,
and how much harm would come by publication. On
the other hand, and for the same reason, he did
not know how significant the contents of -the
document would be in determining the complaint
before the Commission. ©One can readily specu-
late that great numbers of documents in these
files might well be confidential and might well
be suppressed. But one can as well imagine a
document in which some supervisor suggests that
some pretext should be found for the dismissal
of this pregnant employee. It would probably
not be suppressed even if the first three
grounds of the test in Slavutych were made out,
and the supervisor's report adjudged a confi-
dential communication which ought to be protected (371).

370. 1Ibid., at p. 1664.

371, Ibid.

L
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As a result of the decision in first instance in the

Alberta Blue Cross case, a board of inguiry in the matter of

s SN I B W am

Kovacs v. Horne & Pitfield Foods Ltd. (372) also refused to order
' ) ~
the production of employee application forms requested by the

Commission. Chalrman Sims stated that he "appreciate[d] the
restraint the Commission may feel this places on their activi-
ties", but that he was nevertheless bound by Mr. Justice Smith's

ruling that documents of this nature, whilst potentially relevant,

were as an overriding consideration privileged. It should be :

noted, in passing,'that the Kovacs case did not proceed beyond

this preliminary ruling because the Commission subsequently indi-
cated that it would call no evidence on the complaint.

\ There is, furthermore, authority for the proposition that
personnel files, evaluations and references, are not iy ileged
documents or COmmunication;, even though they may otherwise be

considered confidential.

In Bezeau v. Ontario Institute for Studies in Educa-

tion (373), the complainant, Lawrence Bezeau, alleged that he was

denied tenure because he was a Canadian and that prefeqence had

4

been‘ﬁiven to non-Canadians. In a preliminary motion presented to
the Board, the respondent objected to the production of all
letters from referees and appraisers on the basis that these docu-

"//-‘\.J BN
ments were subject to the privilege of confidentiality. :

372. Supra note 1l1l2.

373. Supra note 129.
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In his decision Chairman Ratushny reviewed some of the

recent cases that dealt with the issue of privilege in relation to

confidentiality. Commenting on the Slavutych case (374} he

pointed out that the Supreme Court decision did not turn on the

o

question of privilege but on~another very important issue, i.e.

the equitable principle of breach of confidence (375).

The Chairman also examined the Ontario High Court decision

in Re University of Guelph and Canadian Association of University

-

Teachers et al. (376). He noted that in applying the fourth

374.

375.

376.

The facts of the Slavutych case were basically the follow-

ing: Mr. Slavutych, an associate professor in the Department

of Slavic languages at the University of Alberta, had been
invited to give a confidential assessment of a colleague for
the purpose of determining whether the latter should be
granted tenure. Upon receipt of the assessment the Univer-
sity felt that Mr. Slavutych had made serious and unsubstan-
tiated charges against the colleague. Subsequently, the
University, which was the very party who instigated the
communication in confidence and stressed its confidentiali-
ty, sought to rely on the same communication as a basis for
a charge of misconduct justifying the dismissal of Mr.
Slavutych. The Supreme Court of Canada held that the Uni-
versity was not Jjustified in using this communication
against Mr. Slavutych. ‘

'Supra note 129, at p. 880; see also the Slavutych case:

supra note 336, at pp. 230-231.

(1981), 29 O.R. (2d) 312. 1In this case, Dr. William Boyd,
an associate professor in the Department of Biomedical
Sciences at the University of Guelph was denied promotion to
the full rank of professor. He filed a grievance alleging®

that he had not been treated equitably in comparison with .

his colleagues. Dr. Boyd's grievance went to consensual
arbitration and at the hearing he sought access to the mate-~
rial considered by the departmental promotion and tenure
committee. The University contested this request on the
ground that the information given to the committee and its
proceedings were confidential in nature. The Ontario High
Court eventually upheld the University's claim for privilege
based on confidentiality.

/3

-~
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éondition proposed by Wigmore, the Guelph Unive;sitf case con-
cluded that, on balance, confidentiality should be given prefer-
ence over disclosure (377). This, thé Chairman seemed to suggesﬁ,
differed from Wigmore's own position which was unequivocal in
treating disclosure rather than privilege of confidentiality as
the general rule (378). .

In the Bezeau.case *pe objection regarding confidentiality
was ultimately rejected by the Board. In‘éddition to the above

comments, Chairman Ratushny distinguished the Guelph University

case by emphasizing the fact that the Human Rights Code involves

matters of public policy. On this, he remarked as follows:

in the case at hand, the public interest in the
peer evaluation process must be weighed not
only against considerations of fairness to the
individual affected but also against the public
policy expressed in the Ontario Human Rights
Code (379). -

Before leaving this case, it may be worthwhile to refer to
comments made by the Board regarding the possible aguses that
might result if academic institutions (or any other institution or
employer, for that matter) were entitled, under the cover of .
privilege, to withhold information relied upon in deciding an N

individual's career. 1In this respect the Chairman made the

following statement:

377. Bezeau case, supra note 129, at p. 880.

378. 1Ibid.

379. 1bid.
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nsidered in making decisions which may have
sely affected an important area of his life,
his career. There is a danger that peer
evajfuation may, from time to time, drift intoc a
highly subjective and, indeed, arbitrary exercise.
application of the administrative law princi-

ple of. fairness to many aspects of these decisions
could be largely emasculated in this area of

decision-making through reliance upon the concept

of privilege. Members of the academic community !

should not necessarily be considered to be above i

carelessly critical comments, petty jealousness , LR

and other human weaknesses. Consider, for exam-

ple, the assessment which had been given in the

Slavutych case and assume that it was totally

untrue. A professor who had been denied promotion

by a committee which had relied upon such an

assessment might never know the injustice which

had been done to him (380).

A similar debate took place in the United States (381),
when a University professor refused, in the course of discovery,
to divulge how he voted on the applicaticon of one Maija Blaubergs.
The latter had brought a suit against the Board of Regents of the
Univeristy of Georgia and pthers, alleging that her application
for promotion to the rank of associate professor was denied for
reasons of discrimination. The Court of Appeal, Fifth Circuit,
rejected the professor's claim for privilege which ‘was based on
the contention that he was sheltered by an "academic freedom
privilege" and also by a common law, secret-ballot privilege.

After reviewing the principles enunciated by Wigmore, Mr. Justice

Clark, speaking for the Court, went on to séy:

380. Ibid.

381, In Re Dinnan, Blaubergs v. Board of Regents of the
University Sytem of Georgia, 661 F. 2d 426 (5th Circuit,
1981}.
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Explicitly addressing the issue of the estab-
lishment of new privileges, the Supreme Court
has stated that 'exceptions to the demand for
every man's evidence are not lightly created nor
expansively construed, for they are in deroga-
tion of the search for truth'. Thus, where
there is no compelling justification for a new
privilege, the vital truth-seeking function of
our justice system must carry the day.

* The appellant argues that the new privilege is
necessary to protect two 1mportant soc1etal
interests, 'academic freedom' and the 'secret
ballot'. We find nelther argument to be even
sllghtly persuasive” ... (382). -

Continuing further, the learned Judge remarked:

Though we recégnize the importance of academic
freedom, we must also recognize its limits. The
public policy of the United States prohibits
discrimination; Professor Dinnan and the Univer-
sity of Georgia are not above that policy. To
rule otherwise would mean that the concept of
academic freedom would give any institution of
higher learning a carte blanche to practlce dis-
crimination of all types (3837.

L/

The question of confidentiality was also raised in England

in the matter of Science Research Council v. Nasse (384). The

House of Lords iﬁdicated that the Courts may be impressed with the
need to preserve confidentiality and they will consider whether
the necessary information has been or can be obtained by other
means not involving a breach of confidence. However, if "dis-

covery 1s necessary for disposing fairly of the proceedings",

‘2. Ibid., at p. 430.

383. 1Ibid.

384. [1979] 3 All E.R. 673; see also Geoffrey Bindman, "Proving
Discrimination:.-The-Importance of Discovery", [1980] Law
Soc. Gaz. 316, (March 26).
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then "“discovery must be ordered notwithstanding confidentiali-

ty" {(385). This principle was similarly expressed by Lord Salmon

in these terms: . X

"If the tribunal is satisfied—that it is necessary
to order certain documefits to be disclosed and
inspected in order -fairly to dispgse of the pro-
ceedings, then, .ﬁ. the law requipes that such an
order should be made; and the fack that the docu-
ments are confidential is irrelevant (386).

rastly, as a closing remark on the question of

confidentiality it may be worth mentioning another English case,

that of Rogers v. Secretéry of State (387) in which Lord Simon

challenged the concept of the privilege founded only in confi-

dence,

saying:

In addition to claiming th the documents were
inadmissible because their production would be
against the publig interest {'Crown privi-
lege'), th&board claimed that they were privi-
leged from production because the informatign
contained therein was imparted in confidence.

I am not, for myself, convinced that there tis
any general privilege protecting communications
given in confidence :... though, no doubt, the
circumstances may be such that certain confi-
dential commmunications will be privileged -
for example, communications for the purpose of
marriage conciliation ... where the law may
itself infer confidentiality (388).

In conclusion, there is strong authority for the gngsosi—

tion that a privilege cannot be founded only in confidence, and

385.
386.
387.

388.

See speech by Lord Wilberforce, ibid., at p. 680.
Tbid., at p. 684.
[1972] 2 All E.R. 1057; [1972] 3 W.L.R. 279.

Ibid., (W.L.R.), at pp. 290-291.

-
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courts should be extremely cautious in creating a new exception Fo'
the general érinciple that the public has. a fight to everyone's
evidence. As regards human rights commissions and tribunals, they
are dealiné with matters of public policy_and this must prevail
against claims of privilege founded on the confidential nature of
communications. The admissibility of evidence should be ‘based.
ratheér, on the criterion of relevance (389).

Ih'closing, it should be noted that concerns regarding
cohfidéntialiéy may justify a request to have part of the hearing
held in camera, as was suggested in the Bezeau case (390). Also,

reports can avoid necessary revelations apout individuals by

having them denominated by letter or number (391).

E. Opinion and expert evidence
3

In common law, the rule regarding opinion evidence is
basically that laymen, as opposed to experts, should testify only
as to facts on which they have first-hand knowledge; they should
not express opinions concerning these facts nor should they state
the inferences to be drawn from them (392). However, a witness
may state an inference with respect to perceived facts whenever it

would be extremely difficult or too absurd for him to distinguish

389. Lustgarten, supra note 302, at pp. 220-221.
390. Supra note 129, at p. 881.
391. Supra note 302, at pp. 220-221.

392. Sopinka and Lederman, supra note 12, pp. 297 ff.



- 423 -
. ‘
inference from fact. For exé%ple:‘“he was an old man"; "he could
not lift his arm above his shoulder", or "the car qu}§oing?¥”
fast" (393). :

In addition, the layman may express an opinion on matters
which are of common experience, if he possesses personai knowledge
of the facts upon which the 0pinibn is based (394).' A list of %
topics on which a lay witness may state his opinion was given by

Lord MacDermott in Sherrard v. Jacob: -

I do not think the subjects on which the non-
expert witness will be allowed to give inferen-
tial evidence can be stated exhaustively
But, if only to confirm that this category
exists ... the following established examples
may be mentioned: (1) the identification of
handwriting, persons and things; (2) apparent
age; (3) the bodily plight or condition or a

. person, including death and illness; (4) the
emotional state of a person ~ e.g., whether
distressed, angry, aggressive, affectionate or
depressed; (5) the condition of things - e.g.,
worn, shabby, used or new; (6) certain ques-
tions of value; and (7) estimates of speed and
distance (395). .

In sum, there are certain circumstances in which a layman
may state his opinion. However, these are always confined to non-
technical matters. Where technical questions are in dispute only

testimony by experts would be of assitance to the tribunals (396).

393. 1Ibid., at p. 300.

394, Ibid., at p. 301.

395, [1965] N.I. 151, as quoted by Sopinka and Lederman, ibid.

396. Sopinka and Lederman, ibid.
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Before giving evidence, an expert witness must satisfy the
tribunal that he has the necessary experience to express an opi-
nion on the subject—mattef at issue. Expert witnesses have been

called in numerous instances to assist human rights tribunals on

.

technical matters, and the issues on which they have been asked to
testify vary greatly. For instance, an expegt anthropologist was
callea to describe ste;eotypes linked to the word "Sambo" (397).
An expert holding a doctorate in applied social psychology.,
specializing in the criminal justice system, was asked to inform-a
tribunal of the conclusions of a stdgg on the "capabilities of
female police officers" (398). A doctor with expertise in the
areas of ophthalmology and depth perception testified that indi-
viduals who have adapted to a monocular vision situation have
essentially as good depth perception.as individuals with binocular
vision 7399).

Lastly, it 1s worth noting that expert witnesses should
have an important role to play in presenting and explaining

statistics which are particularly relevant in cases of systemic

discrimination (400).

397. Singer v. Iwasyk and Pennywise Foods Ltd. (Sask., 1976).

398, Colfer v. Ottawa Board of Commission of Police et al.,
TOnt., 1979): The witness expressed the opinion that 1}
women can perform the Jjob of police officers as well as men,
and (2) a minimum height requirement is not a meaningful
requirement in assessing applicants for a position as police
officer, .

399. Foreman et\al. v. Via Rail Canada Inc. (1980), 1 C.H.R.R.
D .

400. Lustgarten, supra note 302, at p. 212, and discussion
concerning Price v. The Civil Service Commission, [1977]
I.R.L.R. 291; |l978] I.R.L,R. 3.

L
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