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ISTRODUCTION

Much has been said about the profound effect of the Canadian
Charter of Rights and Freedoms following its enactment in 1982.
There is no doubt that it will continue to dominate discussion
anong jurists and practitioners for yvears to come. However, not
enough attention appears to have been focussed on the effect of
international conventions on the interpretation of its provi-
sions. Canada has adhered to a large number of multilateral
treaties that relate specifically to human rights. The question
has arisen as to what incidence they will have on the Charter
since there is little, if no, Canadian precedent to rely on in
arriving at a proper interpretation.

This thesis will center on the definition of freedom of
associat.on as it applies to trade unions. Since trade unions are
a major component of our democratic society and within other
nations around the world, they constitute a large constituency
upon which international law has conferred special protection. As
well, since the guafantee of freedom of association encompassses
nany forms of association, a detailed analysis of the guarantee
would be very far-reaching and extend well beyond the confines of
this thesis. As a result, I have limited this study to freedoz of
association as it applies to trade unions and, specifically, what
is encompassed within its definition. Our system of industrial
relations has since come under scrutiny following a number of

cases that have invoked the Charter. It is not the intention to



§

delve into every aspect of this system, nor into its constitu-
tionality, but to examine those principal features which have
come to be synonymous with trade unions, i.e. the right to
bargain collectively and the righit, to strike. The approach will
be two-fold. We will first examine the origins and evolution of
freedom of association under international human rights law, more
specifically as it applies to trade unions under the Internation-
al Labour Organisation (ILO), and Canada’s relationship to the
ILO. Secondly, freedom of association under the Canadian Charter
of Rights and Freedoms in relation to trade unions will be
considered in 1light of the evolution of this concept from the
repeal of the nineteenth century restraint of trade laws to the
brief experience under the Canadian Bill of Rights as well as the
effect of Canada’s obligations under the ILO and other
international obligations with respect to freedom of association.
The possible effect of Canada’s international obligations on the
interpretation of the Charter has already been discussed in some
measure at the time of its adoption, but their implications were
not fully examined following a series of notable court cases. We
will 1limit our study to these two primary sources since they
represent essentially the principal sources of law that directly
affect the Charter, i.e. the international human rights law
binding on Canada and the Canadian historical, social and legal
evolution of trade union freedom of association.

Since, as stated earlier, this thesis cannot reasonably en-

compass every aspect of freedom of association as it applies to
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trade unions, we will nol be examining the validity of union
security provisions and compulsory union dues under the Charter.
As well, tLthe issue of picketing in relation to trade unions will
nol be examined as it falls within the ambit of freedom of
expression. 1t would also require an analysis of the law of
injunctions. This iIssue would require a more thorough unalysis
Lhan this fhesis can provide. Therelfore, we will ke examining the
most tundamental aspecls of freedom of association, primarily the
scope  of  this flundamental freedom and wheiher it includes the
right. to bargain colleclively and the right teo strike.

The mechanism established by the International Labour Organ-
isul.ion (ILO) Ffor the adoption, the supervisinn =2d the enforce-
ment of internalional labour standards is unigys.. in international
law. 1t is one of the oldest international organisations in
existence and has been innovative in many respects. Its role and
function have evolved considerably since its foundation, but itg
fundamental purpouse, Lhe international protection of trade union
freedom of wassociation, has always remained alt the forefroni
since its foundation. Canada haus been an active participant in
the ILO since its foundation and has ratified and implemented

several of iks Conventions. Specifically, Canada has ratified the

all-important Convention  Na. 87 on Freedom of Association and
Protection _of the Rigbt to Organise. As well, Canada has been

subjected to the supervisory mechanism of the [LO, submitting
periodic reporlts on the stute of compliance of Canadian

legislation with the TILU Conventions. finally, several complaints

&
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made against Canada have been ajudicated under the 1LO°'s
enforcement mechanism. All of these factors must necessarily
influence how freedom of association will be interpreted under
the Charxter as it applies to trade unions.

In the first part, the structure and functioning of the 1L0
will be studied. 1t is important to examine the roots of Lhe [LO
in order to [fully understand the implications of Canada’s
involvement with the organisation. The origins of the ILO and the
international mandate it received to secure and proteclt Lrade
union freedom will be discussed in some measure. Freedom of
association lies abt the core of the ILO s Toundation. It wasg iLs
fundamental goal. It has been reaffirmed at wmore than one
instance. From its very heginnings in 1919 to the present, Lhe
ILO Thas vorked steadfastly to Fulfill its mandate. [Itis
Jurisdietion was affirmed on more than one occasion by Lhe
International Court of Justice. Tripartism, a unique feature
among international organizations, has plaved u  key role in Lhe
development of the ILGO. The participation of employvers and
workers in the siandard-setling process adds a greater dimension
to the work of the ILO. As a result, the ovubtlook has not been
solely determined by national or political considerations.
Canada’s participation in the ILO, from its very beginnings, will
also be noted.

'The mechanism designed to supervise and enforce Lhe
implementation of ILO Conventions is multi-faceted. This

mechanism will be reviewed. Hember States are required to report
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rejtularly on t.he sliate of implementation within their
Jurisdictions and may be asked to account for discrepancles.
Farthernore, a myriad of complaint mechanisms exists whereby
worker organisations, emplover organisations or other Maember
States, depending on Lhe procedure, may make complalilnbs against
Hember States in cases of non-compliance with IL0O Conventions.
The most prominent complaint procedure among these is the special
procedure of complaint For Lhe protection of [reedom of associa-
tion betfore the Commibktee on Frecdom of Associabtion. Since its
inception in 1951, the Committee on Freedom of Association has
arussed a  vast amount of case law on the question of trade union
Frecdom of associastion and how 1its parameters are defined. It has
defined in a uniform manner the Qundamental principles of freedom
of association that the [L0 was established to protect. It has
also recognized 3] number of limitations on freedom of
assocliation. This entire mechanism wiil be reviewed, along with
Canadian compliance with 114} Conventions and a number of
complaints made apgainst Canada, 1in order Lo demonstrate ihe
authority of bhe ILO on the queslion of protection of trade union
freedom of association and how it should influence Lhe
interpretation of freedom of association under the Canadian
Chacher_of Rights and Freedoms.

In the second parlt, the interpretation of freedom of
assoclation under the Canadian_ Charter of Rights aud Freedoms
will be discussed. This will be preceded by an analysis of the

origins of trade union freedom of association in Canada from the

[}
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repeal of the restraint of trade laws in the nineteenth century
as they applied to trade unions to the establishment of the first
legislative franework- protecting trade unions and regulating the
exercise of their right to strike and to bargain collectively.
This evolution is very important, in that it demonstrates there
is also foundation in Canada for recognizing trade union freedom
of association which includes the right to strike and the right
to bargain collectively and which conforms with ILO Conventions.
It will be argued that since there is 1little jurisprudence in
Canada, even under the Canadian Bill of Rights, regarding the
interpretation of this fundamental freedom, recourse must
necessarily be made to these sources in addition to the inter-
pretation of freedom of association by the Committee on Freedonmn
of Association of the ILO. It will also be argued that certain
values have come to be accepted as forming part of trade union
freedon of association within Canada’s own historical and legal
traditions along with a number of limitations. It will be further
argued that this definition of trade union freedom of
association, inecluding its limitations, is in accordance with the
ILO s definition and should be recognized as being protected
under s. 2 {(d) of the Charter.

This part will conclude with a review and critical analysis
of the conrt decisions interpreting freedom of association under
the Charter. The final decisions rendered by the Supreme Court of
Canada rejected the broader definition of freedom of association,

as recognized under international law by the ILO and its institu-



tions, and opted for a more restrictive definition which merely
protects a worker's right to join with other workers in order to
defend common interests. No consideration or weight was given by
the majority decision to the ILO Conventions or to the mandate
and authority given to the ILO to protect trade union freedom of
association. The dissenting views expressed in the first of these
decisions by Chief Justice Dickson and Madame Justice Wilson, as
will be demonstrated, are more in keeping with the ILO definition
of trade union freedom of association and the history, traditions

and underlying philosophies of Canadian society.
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PART I - PROTECTION OF TRADE UNION FREEDOM OF ASSOCIATION
UNDER THE FNTERNATTONAL LABOUR ORGANISATION (ILO)

Part I will examine how freedom of association as it applies
to trade unions 1is protected under the authority of the
International Labour Organisation (ILO). Chapter 1 begins with a
brief retrospective of the origins of the ILO as well its
structure and functioning and concludes with an examination of
Canada“s relationship with the ILO. Chapter 2 reviews the over-
all ILO standard-setting machinery, including the establishment,
supervision and enforcement of ILO standards through its
procedures of complaint. Chapter 3 examines the case law of the-
IO Governing Body Committee on Freedonm of Association
specifically with reference to the right to strike and the right
to bargain collectively. Chapter 4 assesses the large number of
complaints made against Canada before the ILO Governing Body
Committee on Freedom of Association in light of the principles it
has established in previous cases. Chapter 5 discusses the legal
status of the decisions of the ILO Governing Body Committee on
Freedom of Association. Finally, Chapter 6 takes into account

Canada’s other international obligations with respect to freedom

of association.
Chapter 1 -~ The International Labour Organisation (ILO):
An Overview
We will first examine the origins of the ILO by providing a
brief history of the events that 1led to its foundation. The
mandate of the ILO with respect to freedom of association will
then be discussed aslong with the structure and functioning of the

8
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ILO. We will then assess Canada’s relationship with the ILO in

light of the foregoing.

Section 1 - Brief History of the ILO

In order to fully understand the importance of the Inter-
national Labour Organisation (ILO) and its place in the realm of
international law, it is necessary to delve into its origins to
determine the reasons for its foundations.

The establishment of the International Labour Organisation
(ILO) in 1819 was the culmination of a number of events that had
served to heighten awareness among nations over the state of
labour conditions around the world. Europe had endured the trauma
of the First World War. As well, the advent of the Russian
Revolution of 1817 had served to reinforce cries Ffor social
reform aimed at improving working conditions.l The concept of
"international labour legislation" had existed since the
beginning of the nineteenth century.2 During World War I, labour
organisations around the world increased their pressure on
governments to adopt measures that would end the exploitation of

workers. The desire for international labour legislation also

ity, (Ithaca, New York: New York
State School of Industrial and Labor Relations, Cornell Universi-

ty, 18968), pp. 4-8; and Antony Alcock, History of the Interna-
tional Lahour Organisation, (London: Hacmillan, 1871), p. 17.

1 David A. Morse,

2 See John W. Follows, Antecedents of the International

Labour Orxganisation, (Oxford: Oxford University Press, 1851); see
also Alcock, supra, note 1, pp. 5-15.
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stenmed from the need to prevent the use of national 1labour laws
as a means of influencing international competition.3

Prior to the First World War, international conferences on
labour legislation had been held in Berlin in 1880 and in 1805,
1906 and 1913 at the initiative of the governments of Germany and
Switzerland.4 An International Association for Labour Legisla-
tion, created by private initiative in 1900 on the occasion of
the Paris Exhibition, had established an International Labour
Office at Basel to collect and distribute information. This
effort was short-lived due to the lack of strong participation on
the part of representatives of workers, employers and govern-
ments.S

During the First World War, worker organisations, along with
socialist movements, intensified their efforts to ensure them-
selves a voice during the forth-coming peace talks. Their demands
were two-fold: participation in the peace talks and the inclusion
of clauses within the peace treaty enshrining fundamental rights
of workers along with the creation of institutions geared at
developping international labour legislation.® Governments

responded by elaborating various clauses covering working

3 Nicolas Valticos, Droit international du travail, 2iéme
éd., (Paris: Dalloz, 1983), p. 27.

4 Clarence W. Jenks, Social justice in the law of pnations:
the JLO IJImpact After Fifty Years, (London: Oxford University
Press, 1970), p. 7; see also Follows, supra, note 2, pp. 144-178B.

& Ibid. and Valticos, supra, note 3, p. 2B.

8 Alcock, supra, note 1, pp. 15-17.

10
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conditions that could form part of a peace treaty.7 At the outset
of the peace talks, a 15-member commission was appointed to
examine the question of international labour legislation, which,
for the first time in any diplomatic conference, included
representatives from organized labour.® After difficult delibera-
tions covering various aspects, including the rights of workers
and employers to be included in the treaty and the establishment
of an international body to oversee the implementation of the
standards, the commission submitted its report to the Peace
Conference.® The provisions that they recommended eventually
became Part XIII of the Treaty of Versailles. The principles
enshrined contained, among others, a number of minimum standards
governing working conditions and recognition of freedom of
association for workers and employers.10

On April 11, 1918, the Peace Conference gave its approval of
the proposed project and established an organising committee to

prepare for the first ILO Conference, which was 1later held in

7 Jbid., p. 18.
8 Ibid., p. 26.
e Ihid., p. 34.

10 Jbid., p. 35; The minimum standards included the
following: the payment of a wage adegquate to maintain a
reasonable standard of life, an eight-hour work day or forty-
eight-hour work week, a weekly rest day, the abolition of child
labour and the imposition of limitations on the 1labour of young
persons and the principle that men and women should receive equal
repuneration for work of egqual value. See Article 427 of the

in s
edited and annotated by Clive Parry, (1818) Vol. 225, (Dobbs
Ferry, New York, ), at p. 385.

11
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Washington. The Ireaty of Versailles, which enbodied the

provisions creating the ILO, was signed on June 28, 1919.

Section 2 - Strucure and Functioning of the ILO
A. The mandate of the ILO
The ILO has been called one of the first and most effective
systems of international supervision.l Since it was established,
more than 160 Conventions and 170 Recommendations have been
adopted which now cowprise a wide body of internationally-
accepted labour standards.i=z
The ILO was established in 1918 as an autonomous partner of
the League of Nations and later became a specialized agency of
the United Nations in 1946.13 An agreement between the ILO and
the UN, concluded in accordance with the terms of the UN Charter,
governs their relationship. The ILO operates by virtue of, and
derives its legal existence and powers from, its own constitu-
tion.
The recognition of trade union freedom of association is one
of the objects set forth in the original Preamble to the Consti-
tution in its original form (i.e. Article 427 of the Ireanty of

Yersailles). Singled out as being of special and wurgent

i1 E.A. Landy, The  effectiveness of interpational
supervision: thirty vears of ILO experience, (London: Stevens,
1866), p. 4.

12 Jenks, supra, note 4, p. 15.

13 Ihid., p. 18.

12
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inportance was "the right of association for all lawful purposes
by the employed as well as by the employers."14 As well, it is
important to note that when the aims and purposes of the ILO were
restated in the Declaration of Philadelphia in 1944, the
principle that “freedom of expression and of association are
essential to sustained progress"is was reaffirmed by the
International Labour Conference as one of the fundamentals on
which the Organisation is based. The Conference also reaffirmed
that "labour is not a commodity“"1® and recognised as one of the
"solemn obligations” of the International Labour Organisation
“the effective recognition of the right of collective bargaining,
the cooperation of mnanagement and 1labour in the continuous
improvement of productive efficiency, and the collaboration of
workers and employers in the preparation and application of
social and economic measures".17 The terms of the Declaration of
Ehiladelphia were later incorporated in the ILO Constitution of
1846.

As has been demonstrated, securing the recognition of trade
union freedom of association was set down as one of the funda-

mental goals of the ILO. However, it would not be until the post-

14 Treaty of Versailles, supra, note 10.

18 See Declaration Concerning the Aims and Purposes of the
International Labour Organisation in Constitution of the
I i 1 Lal 0 {cati | Standi Ord £ tl

; » (Geneva: International Labour
Office, 1986), pp. 22-24, at.p. 23.

18 Ibid.
17 Ibid., p. 24.
13
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War era that the international protection of trade union freedon
of association would assume a greater importance with the
establishment of an effective enforcement mechanism to protect
this fundamental right.

The general Jjurisdiction of the ILO over international
labour law was affirmed at several instances by the International

Court of Justice. From 1822 to 1932, the Court was called upon
four times to rule on the jurisdiction of the ILO.18 These
rulings noted that the wording of Part XIII of the Treaty of
Yersaijlles, along with the terms of the Declaration of
Bhiladelphia and the Constitution of the ILO, was comprehensive
and encompassed a wide Jjurisdiction, thus rejecting contentions
that it could not cover such areas as agricultural workers and
non-manual labourers. As well, the ILO's jurisdiction was also
meant to encompass matters of social policy which have comprised
a8 major part of its work with Member States and other inter-
national organisations.iB

Thus, the mandate of the ILO to secure the international

protection of trade union freedom of association was Judicially

18 The cases referred to are the following: Reference

(1922), Permanent
Court of International Justice (P.C.I1.J.), Series B, nos. 2 & 3,
p. 9; i i i (1922),
P.C.I1.J., Series B, nos. 2 & 3, p. 49; i

Reference Concerning Work
Performed by Emplovers (18925), P.C.I.J., Series B, no. 13, p. 6;
and_the i i i

Bositions (1932), P.C.I.J., Series A/B, no. 50, p. 3865; for

commentary of these cases see Valticos, supra, note 3, pp. 184-
190.

18 Valticos, supra, note 3, p. 83; and Jenks, supra, note 4,
pp. 14-16.

14



and unequivocally affirmed. As will be discussed later, when the
special procedure of complaint for the protection of freedom of
association was being developped in the post-war era, the ILO
assumed a dominant role with respect to questions relating to
trade union freedomn of association emanating from other

international instances.z20

B. Iripartism in the ILQ
The tripartite nature of the ILO has been credited with
maintaining the dynamies which helped foster its growth and
survival throughout the post-war years and up to the present. It
has been noted that since its inception within the 1ILO,
tripartism represents a differencc in approach in the field of
international law-making. The comments made by Justice

Lauterpacht illustrate this very clearly:

*...The Constitution af the Organisation
thus signifies a limited but important
departure from the principle generally
obtaining in International Law, namely,
that States only may take part in the
process of creating new rules of Inter-
national Law and that only the interests
of States as such are entitled to direct
representation in the international

20 Abdul-Karim Tikriti, Tripartism apnd the International
Labour Organisation, (Stockholm: Almgvist & Wiksell Inter-
tional, 1982), pp. 308-309; Valticos notes that after other
international systems were established to protect human rights,
various channels of co-operation and collaboration were set up to

facilitate the work of the ILO and the organisations involved
(supra, note 3, p. 642).

15
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The Declaration of Philadelphia put forth the fundamental
basis of tripartism unequivocally:
..the representatives of workers and
employers, enjoying equal status with
those of governments, join with them
in free discussion and democratic
decision with a view to the promotion
of the common welfare..."22
The principle of tripartism is reflected at all levels of
the ILO's operations.23 Employers and workers are thus actively
involved with governments in every stage of the ILO's standard-
setting and enforcement process. C. Wilfred Jenks, a former
Director-General of the International Labour Office, notes that
although the ILO’s tripartism represents a "bold innovation" in
comparison to the Covenant of the League of Natjons or even the
Charter of the United Nations, it still nevertheless falls short
of a federal framework for a world society.24
In enshrining the principle of tripartism, the authors of
the Constitution of the IL0O wished to associate with the repre-
sentatives of governments, those principal agents of production

directly interested in the regulation of labour issues--workers

and employers. The desire was also to inspire confidence among

21 Cited in C.¥W. Jenks, The International Protection of
Irade Union Freedom, (New York: Frederick A. Praeger Inc., 1957),
p. 8B.

22 Supra, note 15.

23 For further discussion on the issue of tripartism within
the ILO, see Tikriti, supra, note 20, pp. 3-175.

24 Jenks, sppra, note 21, p. 86.

16



representatives of workers and employers by giving thee certain
responsibilities and associating them in a common goal of sociul
Justice.25 More than fifty years ago, such close participation by
worker and employer representatives on an equal level was more
advanced at the international level than at the national level.28
Perhaps this reflected a reluctance on the part of national
dovernments to experiment with one of the component parts of
corporatism, which was part of the fascist ideology and had been
implemented in Italy under Mussolini.27 Nevertheless, tripartism
has had, and continues to have, a great influence on the
characteristiecs of the instruments adopted by the International
Labour Conference.28 The result has been that the outlook has not
been determined solely by national or political considerations
and many issues have been approached from a broader viewpoint.29
It is these dynamics, created by tripartism, that distinguish the
ILO from other international bodies in the developwment of
international law. The participation of workers and emnployers
along with the governments in the ILO standard-making process
demonstrates the great extent to which the Organisation has

sought to fulfill the nandate it was entrusted in 1919, which

25 Valticos, supra, note 3, p. 194.
28 Jhid.
27 On corporatism see Lyman T. Sargent, Contemporary Poli-
ies; i is, 3rd ed., (Holmwood,
Illinois: The Dorsey Press, 1975), pp. 116, 128-127.
28 Valticos, supra, note 3, p. 194,
29 Landy, supra, note 11, p. 181.

17



granted special treatment to the protection of trade union
freedon of association. In addition, tripartism has served to
attribute a greater authority to the decisions of the ILO due to
the fact that they took into consideration the views of all
interested parties.30

Canada remains loyal to the tripartite spirit at the
national level. Annual tripartite meetings on IL0O questions were
intiated in 1975 involving federal/provincial/territorial Deputy
Ministers of Labour and representatives from employer Eroups and

trade unions and since 1980 they have become an annual event . S1

C. Basic structure of the ILO
The International Labour Conference is the supreme body of
the ILO.32 The Conference brings together all of the Member
States and meets at least once a year.33 Its principal functions
are to discuss and debate the general social policy, adopt
conventions and recommendations, admit new Members and approve

the budget of the ILO.34

The Governing Body coordinates the activities of the organ-

30 Valticos, supra, note 3, p. 185.

31 Kalmen Kaplansky,

Organisation, (Ottawa: Labour Canada, 1981), p. 105,

32 Article 2(a) of the Constitution of the ILO.
33 Article 3 (1) of the Constitution of the ILO.

34 Valticos, supra, note 3, p. 205.
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isation.3% It has important functions ir relation to the
convocation of the Conference, supervision of the preliminary
study of questions to be discussed at the Conference, the fixing
of the agenda of the Conference and the supervision of the
application of ratified conventions.®® In addition, the Governing

Body also controls the work of the International Labour Office.

The International Labour Office is the permanent secretariat

of the organisation. The Director-General, appointed by the
Governing Body,37 heads the Office and is responsible for the
international c¢ivil service that runs the organisation. Its
functions include providing assistance to governments in
connection with the framing of laws and regulations on the basis
of the decisions of the Conference.

Both the Conference and the Governing Body are composed on a
tripartite basis.®8 In both cases, each nember delegation is
composed of four representatives: two representing government,
one representing workers and one representing employers.

The basic structure of the ILO has been 1likened to how a
legislative assembly functions. Conventions and recommendations
are adopted following debate and discussion in an open assenbly

among representatives of workers, employers and governments, as

35 Article 7 of the Constitution of the ILO.
98 Jenks, supra, note 21, p. 68.
37 Article 8 of the Constitution of the ILO.

38 Articles 3 (1) and 7 (1) of the Constitution of the ILO.
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opposed to diplomatic negotiations between nations.38

Section 3 - Canada’'s relationship with the J1LO
The period surrounding the First World War has often been
associated with Canada’ s coming of sge as a nation. Before the

war's end, Prime Minister Robert Borden had insisted during the
sessions of the Imperial War Cabinet in 1918 that the Dominions
be represented at the Peace Conference by their own national
delegations considering their contribution to the war effort.49
With the support of the prime mwministers of Australia and South
Africa, Canada won the right to send its own delegation, headed
by Borden, to the Peace Conference. In addition, Canada obtained,
along with other Dominions, distinct and individual membership in
the newly-established League of Nations.41

In relation to the ILO, Canada experienced a similar
struggle before being accepted as a member of the Governing
Body.42 At the outset, Canada was granted a government

representative and in 1922 was given a seat as one of the nations

38 VYalticos, supra, note 3, p. 1289,

40 Willism Morton, The Kingdom of Canada, (Toronto:
McClelland and Stewart, 1868), p. 429.

41 Ihid.

42 John HMainwaring, i i
Canadian View, (Ottawa: Labour Canada, 1986), pp. 37-44.
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of chief industrial importance.43 Canada maintained its link with
the ILO during the twenties by appointing in 1824 a permanent
Canadian Advisory Officer to remain in Geneva to “ensure greater
permanency and continuity of representation.”44 During the ILO's
difficult early years of growth, Canada was also undergoing its
own peried of adaptation with this new international systen.
Nevertheless, Canada was able to waintain a presence with the
organisation throughout the thirties.

During the vyears of the Second World War, the ILO found
refuge in MHontreal where it established temporary headquarters at
MeGill University with the approval and support of the Canadian
government .45 From this new vantage point, the International
Labour Office continued its work, although on a somewhat limited
scale, while the organisation itself remained dormant. It was
from its Hontreal base that the ILO began planning its role in
the development of the post-war world. The JILO gained more
autonomy when it became an agency of the United Nations, and
Canada continued to be a participant.48 The presence of the ILO
in Canada during these war years is said to have had an effect on

the country’s renewed involvement and interest in the organis-

43 Bryce M. Stewart, ]
(New York: AMS Press, Inc., 1868), p. 46.

44 Mainwaring, supra, note 42, p. 50.

45 Jbid., p. 108; See also C. Wilfred Jenks, “The ILO in
Wartime”, (Part 1I), Labour Gazette, Labour Canada, May 1969,
pp. 277-281.

46 lbid., p. 113.
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ation’s work in the years that followed.47

Thus, from the very beginnings of the ILO, Canada has always
been an active participant and supporter of the organisation in
its goal of protecting the exercise of trade union freedom of
association and securing social justice. It can thus be affirmed

that Canada has unequivocally endorsed the ILO's authority in

relation to trade union freedom of association. In addition, the
participation of worker and employer representatives from Canada
in the ILO process adds a further dimension to this recognition
in that their direct involvement alongside government representa-
tives implies support and acceptance of the fundamental nature of
trade union freedom of association as applied and protected under

the IL0O Conventions.

Chapter 2 - The ILO Stapndard-Setting Hachinery

In this Chapter, we will examine the ILO's standard-setting
machinery beginning with the establishment of IL0O standards
through the adoption of Conventions and Recommendations, their
supervision by means of reports submitted by Member States and

their enforcement through the procedures of complaint established

by the ILO.

Section 1 - Establishment of J1.0Q Standards

Conventions and Recommendations are the two types of

instruments that +the ILO uses to implement its international

47 Jhid., p. 121.
22



labour standards. The Conventions create international
obligations for States who ratify them, whereas Recommendations
are meant to define standards designed to guide the action of
governunents .48

Conventions and recommendations are adopted by the Inter-
national Labour Conference by a two-thirds majority.4® The
decision to place a proposed Convention or Recommendation on the
agenda is made by the Governing Body. In making that decision,
the Governing Body is bound to consider any suggestion made by
governments of MHember States, by organisations representing
workers or employers, and even by public international organisa-
tions.50

Once a Convention has been adopted, it is open for ratifi-
cation.®1 Each MHember State undertakes to bring the Convention
before the "competent authorities"” for the enactment of legis-
lation or other action.52 When a Member State ratifies a Conven-
tion, it agrees to "take such action as nay be necessary to pake
effective the provisions of such Convention."5s3

With respect to Recommendations, each Member State must

bring them before the competent anthority for "enactment of

48 Jenks, supra, note 21, pp. 75-77.

48 Article 18 (2) of the Constitution of the ILO.

S0 Article 14 (1) of the Constitution of the ILO

51 Article 18 (5) of the Constitution of the ILO.

52 Article 18 (5) of the Constitution of the ILO.

53 Article 19 (5) (d) of the Constitution of the ILO.
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legislation or other action."54
In the case of federal States, the Constitution obliges
federal governments to submit Conventions and Recommendations to

their appropriate constituent units for action.S58

Section 2 - Jupervision of I1.0 standards

The ILO supervises the implementation of its standards
through the review of reports submitted by Hember States on the
state of compliance of their legislation with ratified Conven-
tions. The obligation by Member States to report is undertaken
upon ratifieation of the Conventions. Although the Constitution
of the ILO provides that this must be done on an annual basis?®s,
since 18786, the rule, in its application, has somewhat been
nodified. 57

With respect to unratified Conventions, a Member State may
be asked by the Governing Body to report to the Director-General

on the position of its law and practice in regard to these Con-

B4 Article 18 {(6) (b) of the Constitution of the ILO.
65 Article 18 (7) of the Constitution of the IL0O.
58 Article 22 of the Constitution of the ILO.

57 PDetailed reports are required every four years, whereas
reports on Conventions of particular importance are reguired
every two years. General reports on the state of compliance
continue to be required on an annual basis (see Valticos, supra,
note 3, p. 571). Member States are also required to send copies
of their reports to the representative organisations of workers
and employers (Article 23 (2) of the Constitution of the ILO).
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ventions.58

The reports are subjected to a screening process by two
bodies of the ILO: the Committee of Experts on the Application of
Conventions and Recommendations (commonly referred to as the
Committee of Experts) and the Conference Committee on the
Application of Conventions and Recommendations. Both Committees
were created in 1926. The Committee of Experts is composed of
twenty independent legal experts appointed by the Director-
General, 58 whereas the Conference Committee is set up by the
International Labour Conference at the beginning of each regular
session and is composed of over one hundred representatives from
enmployers”™ and workers® organisations as well as from govern-
nents .88 The Committee of Experts meets annually to examine
reports of Member States on the implementation of ratified
Conventions.®1 Their function is to examine the conformity of
national legislation and practices with the ILO Constitution and

Conventions. The findings of the Committee of Experts are

b8 Article 19 (5) of the Constitution of the ILO.

58 Tikriti, supra, note 20, p. 287. The Governing Body's
practice is to include on the Committee persons from every part
of the world with first-hand experience of different legal,
economic and social systems. They are appointed for renewable
three-year terms (see Landy, supra, note 11, pp. 21-22). There is
currently no Canadian representative on the Committee.

80 Valticos, supra, note 3, p. 587.

81 These are the annual reports on the measures taken by
Member States to give effect to Conventions they have ratified,
and the information furnished by MNember States concerning the
results of inspection (Article 22 of the Constitution of the
ILO). See also Articles 18 and 35 of the Constitution of the ILO.
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included 1in its annual report to the International Labour
Conference. Their report forms the basis of the work of the
Conference Committee which may invite selected MHember States to
appear before it to explain reasons for non-compliance.®2 The
report of the Conference Committee is in turn submitted to the
plenary session of the International Labour Conference for
discussion,. &3

However onerous these procedures may appear, they neverthe-
less serve to provide a large measure of accountability.®4 As
well, the practice has evolved whereby the Committee of Experts
conducts a more exhaustive study of the reports and the Confer-
ence Committee will only delve into the more serious cases, thus
avoiding a duplication of discussion. Since 1927, the Committee
of Experts has elaborated a vast body of opinion on the inter-

pretation of compliance of domestic legislation with ILO

standards. &3

82 Thid., p. 590.
B3 Valticos, supra, note 3, pp. 588-602.
84 Landy, supra, note 11, pp. 31-34; See also Ernst B. Haag,

Bevond the Nation State: Functionalism and International Organi-
sation, (Stanford, California: Stanford University Press, 1964),
PP. 257-259.

85 VYalticos, gupra, note 3, p. 135.
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Section 3 - Enforcement of ILO standards
A. General procedures of complaint

The general procedures of complaint under the ILO Constitu-
tion consist of representations made by workers’ or employers’
associations and complaints of non-observance by another Member
State.

Representations may be made by an employer or worker associ-
ation against a Member State that “has failed to secure in any
respect the effective observance...of any Convention to which it
is a party.”®8 It should be noted that this procedure has only
been used on rare occasions and since other complaint procedures
have been established, it has fallen into disuse.&7?

A Member State is entitled to make a complaint against
another Member State if it is dissatisfied that the latter is not
securing the "effective observance” of any Convention which both
have ratified.®P This procedure has rarely been used during the
existence of the ILO, but has neverthelees served as a kind of
sword of Damocles, often brandished but never thrust.8®

Thus, it is an exceptional and rare occasion when these
general procedures of complaint are used. The advent of the

special procedure of complaint for the protection of freedom of

86 Article 24 of the Constitution of the ILO.

87 Tikriti, supra, note 20, pp. 298-302.

88 Article 26 of the Constitution of the ILO; the Governing
Body may initiate this procedure also on its own motion or on
receipt of a complaint from a delegate to the Conference.

B8 Valticos, supra, note 3, p. 612.
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association has rendered them less effective.

B. Special procedure of complaint for the
protection of freedom gf association

Considering the great importance placed upon trade union
freedom of association by the ILO, as discussed earlier, a
special mechanism was established to deal with the enforcement of
standards adopted in relation to this fundamental right. These
standards are primarily set forth in two Conventions: the Freedom
of Association and the Right to Organise Convention, 1948 (No.
87),7% and the Right to Organise and Collective Bargaining
Convention., 1949 (No. 88).71

The special machinery was set up in 1950 in agreement with
the Economic and Social Counecil (EC0OSOC) of the UH following
considerable debate over the most effective means of safeguarding
freedom of association subsequent to the adoption of the above-
mentioned Conventions.?2 In January 1959, the Fact-Finding and
Conciliation Commission on Freedom of Association was established
in accordance with the agreement.73 In November 1951, the

Governing Body decided to modify the procedure somewhat by

70 See Appendix A at p. 174.
71 See Appendix B at p. 177.
72 Tikriti, supra, note 20, pp. 308-309.

73 Jbid., p. 315.
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creating the Committee on Freedom of Association.74

The Committee on Freedom of Association is composed of nine
nembers chosen by the Governing Body from among its own members.
The composition of the Committee is, of course, tripartite. The
Committee is presided by an independent person appointed by the
Governing Body.75 It is important to note that this procedure
also applies to Member States that have not ratified the
Conventions on freedom of association since both the Constitution
of the ILC and the Declaration of Philadelphia recognize the
principle of freedom of association. As well, this special
procedure 1is only meant to supplement, not substitute, the
supervisory pachinery described earlier.

The Committee was originally established to perform the
preliminary examination of complaints submitted by governments,
workers® or employers® organizations in order to ascertain
whether to recommend to the Governing Body that they be submitted

to the Fact-Finding and Conciliation Commission for further in-

74 Ibid., P- 309; Presently, the Fact-Finding and
Conciliation Commission on Freedoe of Association only examines
exceptional or especially controversial cases of alleged
infringement of trade wunion rights referred to it by the
Governing Body or by ECOSOC. For an in-depth analysis of the
functioning of the Commission see: Démétré C. Yiannopoulos, La

protection internationale de la ljberté syndicale: la Commission
11 tigal £ d G Tlinti £i2 I 11 :
svndicale de ) 'Orgapisation Interpationale du Travail, (Paris:
Librairie générale de droit et de jurisprudence, 1973).

753 Valticos, supra, note 3, pp. 614-615. Valticos notes that
it was generally felt that the tripartite composition of the
Committee would ensure a certain balance with respeet to the
examination of complaints and would lead to opinions that would
more likely be widely accepted.
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depth study. However, before too 1long the Committee began to
exanine the substance of the complaints presented to it and
submitted its recommendations to the Governing Body. It is not
necessary to discuss here the procedure before the Committee in
detail for the purpose of this analysis.?® It is sufficient to
note that the Committee’s decision is based on the written
documents submitted, i.e. the complaint and the response from the
government involved. The Committee may choose exceptionally to
hear the parties involved.?7 The Committee may also have recourse
to "direct contacts"” whereby a representative of the ILO is sent
to the country involved in order to meet with representatives of
government and labour especially when the case has reached an
impasse or when there are urgent questions to be resolved.7®

It is interesting to note that this procedure does not
require the prior exhaustion of domestic remedies. However, the
use of internal legal procedures, whatever the outcome, is a
factor that will be taken into consideration.7®

When deciding on the merits of each case, the Committee
bases its conclusions on the general principles of freedom of

association essentially embodied in Convention No. 87 (Freedom of

78 For a description of the procedure before the Committee
see Digest of decisions and principles of the Freedom of Associa-
tion Commitiee of the Governing RBRody of the ILO, (Geneva:
International Labour Office, 1885), pp. 4-18; see also Jenks,
supra, note 21, pp. 460-476.

77 Valticos, supra, note 3, p. 615.
78 Thid., p. B16.
78 Djgest, supra, note 76, p. 10, par. 33.
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Association and the Right to Organise, 1948) and Convention Ho.
98 (Lbe Right to Organise and Collective Bargaining, 1949).

However, the Committee has not felt strictly bound by the
provisions of these Conventions.®9 Thus, in examining more than
1400 cases during its existence, the Committee has developed
significant international body of case law which has defined the
standards set out in Conventions 87 and 88. This flows directly
from the mandate it was given by the Governing Body when the
Committee was established.®1 The Committee then noted that the
"purpose of the whole procedure is to promote respect for trade
union rights in law and in fact".82 The Committee determined its
approach when it received its first complaints:

"In examining the cases that are pending
before it, the Committee has been impressed
by the extent to which the same guestions
constantly recur in different cases. It
therefore proposes to submit to the Governing
Body in general terms certain criteria by
which, in applying the mandate conferred upon
it by the Governing Body, it has been guided
in considering individual eases and will,
subject to any views which the Governing Body
Bay express, continue to follow in examining
further cases. It will, if the Governing Body
agrees, continue in future to formulate in the
Same manner such further criteria as its
experience may show to be necessary to enable
it to discharge its task".83

80 Valticos, supra, note 3, p. 617.
81 First Report of the Governing Body Committee on Freedom
of Association, Si : .
] i , (Geneva: International Labour
Office, 1952), para. 25.
82 Ibid., para. 31,
83 Ihid., para. 28,
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As will be noted later, the Governing Body has endorsed this
approach to the examination of complaints by approving the
reconmendations submitted by the Committee.

In its conclusions, the Committee on Freedom of Association
has frequently asked governments to amend its legislation or
change its practices and even to take other measures to remedy
certain situations.®? In a fair number of cases, the record of
compliance with the Committee’s recommendations has been good.885
In some cases, the parties involved have sought to remedy the
situation rather than bring attention to the problem at an
international level.®® The Committee does submit to each session
of the Governing Body a progress report on all cases which they

have determined warrant further examination.®7

84 Tikriti, supra, note 20, p. 313.

85 Valticos, supra, note 3, p. B17; See also A.J. Pouyat,
“The ILO's freedom of assoeciation standards and machinery: a
summing up”, (1982) 121 International Labour Review, 287-302, at
p. 289, and Haas, supra, note 64, pp. 415-423.

88 . von Potobsky, "Protection of Trade Union Rights: 20
Years Work by the Committee on Freedom of Association,™ (1972)
i;5 International Labour Review, 69-83, at p. 82; See also Jean-
Michel Servais, "ILO standards on freedom of association and

their implementation”, (1884) 123 International Labour Review,
765-781, at p. 770-771.

87 Digest, supra, note 76, p. 8, par. 22.
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Chapter 3 - Freedom of Association as defined by the

Committee on Freedom of Association of

the Governing Body of the JILO

In this Chapter we will Aexamine the case law of the ILO

Governing Body Committee on Freedom of Association. Beginning
with the general principles it has established, we will then
examine the principles developed by the Committee concerning the
right to strike as an essential component of freedom of
association and acceptable restrictions which may be imposed on

this right. TFinally, the right to bargain collectively as

interpreted by the Committee will be reviewed.

Section 1 - Gepneral principles

As indicated earlier, the Committee on Freedom of Associa-
tion of the Governing Body of the ILO has amassed a vast body of
case law on freedom of association since its inception. Its
decisions have dealt primarily with the interpretation of
standards set out in Conventions No. 87 and No. 88. In setting
down the basic principles it has applied over the years, the
Committee has had to take into account the varying contexts in
which they have been applied and the results have varied.®8

Convention No. 87 on Freedom of Association and Protection
of the Right to Organise was adopted in 1948 following a request

to examine the situation of freedom of association from EC0S5QC,

88 Nicolas Valticos, "The future prospects far international

labour standards”, (1979) 118 International Labour Review, B679-
697, at p. B93.
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which had received briefs from two international labour
federations the preceding year.B® An earlier attempt to adopt
such a convention in 1827 had faltered.®0 Convention Nao. B7 is
meant to be a “comprehensive charter of freedom of association
against interference by the state”.®% It provides essentially

that workers and employers without distinction have the right to

establish and, subject only to the rules of the organisation
conecerned, to Jjoin organisations of their own choosing without
prior anthorization (Article 2). It also provides for certain
rights and guarantees enabling these organisations, and any
federations or confederations they may establish, to draw up
their owWn constitution and rules, to organise their
administration and activities, and to formulate their programmes
without any interference from the publie anthorities which could
restrict this right or impede its lawful exercise (Article 3).
The Convention also provides that Member States who ratify it
must take all necessary and appropriate measures to ensure that
workers and employers may exercise freely the right to organise

(Article 11).

o otion No. 98 he Rigl 0 . | Collecti

88 Valticos, supra, note 3, p. 244.

80 Alcock, supra, note 1, pp. 67-80; the primary reason for
the failure of this attempt was apparently the political

interference from totalitarian regimes in Europe and elsewhere at
the time.

81 C, Wilfred Jenks, i i
Standsrds, (London: Stevens & Sons Ltd., 1960), p. 51.
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Bargaining was adopted in 1849 to complement Convention No. 87.92
Whereas Convention No. 87 provides primarily for the protection
of freedom of association against interference by the state,
Convention No. 98 provides primarily for its protection against
interference by the employer.®3 It is aimed at protecting workers
against anti-union discrimination and also at protecting workers’
and employers’ organisations from acts of interference by each
other or their agents or wumembers in the establishment,
functioning or administration of these organisations (Articles 1
and 2). Convention No. 98 also promotes the full development and
utilization of machinery for voluntary collective bargaininug
(Article 4).

The Committee has continuocusly emphasized the point that the
function of the ILO with respect to trade union rights is to
contribute to the effectiveness of the general principle of
freedom of association as one of the primary safeguards of peace
and social justice.®2 Although the decisions of the Committee are
not binding in the strict sense, the Committee does exercise a
quasi-judicial function when it respomnds to legal questions
relating to the implementation of the ILO’s international labour

standards.8% As well, the complaint procedure is not meant to be

82 Valticos, supra, note 3, p. 245.

893 Jenks, supra, note 91, p. 556.

®4 Digest, supra, note 76, p. 14, para. 53.

85 Valticos, gupra, note 1, p. 623; See also Haas, supra,
note 64, pp.396-397.
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construed as dealing with private disputes and "grievances” in
the striet sense of the word, but 1is rather based on Lhe
collective interest in seeling that these international
ohligations are respecited and that the fundamental aims of Lhe
IL.0 are achieved.9®

I+ is not the intention of +he following analysis Lo
endeavour to cover every aspect of {reedom of association as
interpreted by the Committee, but only to deal with ils most
fundamnental aspects which relate directly to the interpretation
of Canada’s definition of freedom of asscciation under Lhe
Canadian Charter of Rights and Freedoms. It must be noted that
the Committee’s Jjurisdicltion extends not only to legislation
adopted by Member States, but also to any action Laken by them
thal would be considered a vielation of freedom of association.t?

The Committee has determined that fundamental human rights
must be fully respected and guaranteed in order to allow a free
and independent trade union wmovement to develop.®® In this
respect, the Committee has attached great importance Lo lLhe
fundamental principles enunciated in the Universal Declaraticon of.
Humap__ Rights and  the fnherpalional _Covenanl _ on._ Civil and
Political Rights.®® The Committee has also pointed oubt Lhe fact

that the International Labour Conference has recognized the right

8 Jhid.

97 Digesi, supra, note 76, p. 15, para. 59.
88 Ibid., p. 18, para. B68.

ue Jhid., p. 19, para. 71.
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of assembly, freedom of opinion and expreséion as constituting
civil liberties which are essential for the nornal exercise of
trade union rights.199 Nevertheless, pursuant to Article 8 of
Convention No. 87, workers and employers, as well as their
respective organisations, are bound to respect the "law of the
land”, provided that this 1law does not impair the guarantees
provided for in the Convention.302

Article 2 of Convention No. 87 1is designed to #give
expression to the principle of non-discrimination in trade union
matters. The words “without distinction whatsoever” in Article 2
signify that freedom of association should be guaranteed without
diserimination of any kind based on occupation, sex, colour,
race, beliefs, nationality, politieal opinion, etc., not only to
workers in the private sector of the economy, but also to civil
servants and publie service employees in general.192 Jt should be
noted, however, that Article 8 of Convention No. 87 does provide
that the extent to which the Convention’s guarantees apply to the
armed forces and the police is left to be determined by national
laws or regulations. In addition, Article 8 stipulates that in
accordance with the principle set forth in paragraph 8 of Article
19 of the Constitution of the ILO, ratification of the Convention
by any Member State is not to be deemed to affect any existing

law, award, custom or agreement in virtue of which members of the

100 Ibijd., p- 20, para. 74.

101 Ibid., p. 18, para. 73.

102 Ibid., p. 44, para. 210.
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armed forces or the police enjoy any right guaranteed by the
Convention. These are Lhe only categories of workers that the
Convention allows each State to decide to what extent they shall
benefit from the guarantees of the Convention. Consequently, the
Committee has refused to object to legislation banning strikes by
such personnel] .103

The right of workers and employers to form fFreely
organisalions of their own choosing is also the right, for the
organisations themselves, to pursue lawful activities for the
defence of Lhelr occupational interests.104 These aclivilies
include, among others: Lhe right to strike and Lhe the right to

bargain collectively.

Section Z - The Righi. to_Shkrike
A. A _Right_Tnberent to Freedom of Association
The Commitltee has always recognized the right to strike by
workers and their organisations as one of the essential and
legitimate meuns through which they may promote and defend their
economic and social interests.105 This principle 1is derived
mainly from the interpretation of Articles 3 and 10 of Convention
No. 87 which protect the right of workers’™ organisations "to

organise their administration and activities and to formulate

103 Ihid., p. 46, para. 221.
104 Digest,, p. 70, para. 345,
105 Ihid., p. 73, para. 362 and para. 3863.
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their programmes” and recognize the right of trade unions, as
organisations of workers, set up to further and defend their
occupational interests.108 This basic principle was enunciated as
early as the Committee’s second meeting in 1852 on a complaint
emanating from Jamaica.107 The complaint concerned the use of
police and soldiers by the Government of Jamaica to break strikes
and a one-month prohibition on public neetings. In its
conclusions, the Committee emphasized that the "right to strike
and that of organising union meetings are essential elements of
trade union rights".198 In a later case relating to India, the
Committee reaffirmed this principle.198 In rejecting for lack of
evidence an allegation that the right to strike had been
virtually abolished by the actions of the Indian Government, the
Committee pointed out that "in most countries strikes are
recognised as a legitimate weapon of trade unions in furtherance
of their members’ interests so long as they are exercised
peacefully and with due regard to temporary restrictions placed
thereon”.110 In a later case also involving India the Committee

stated that "the right to strike is generally admitted as an

106 Servais, supra, note 86, p.777.

107 Cagse No. 28 (Jamaica), Second Report of the Governing
Body Committee on Freedom of Association, Sixth Report of the ILO
te the UN, (Geneva: International Labour Office, 1952), p. 210.

108 Thid., para. 68.

108 Case No. 5 (India), Fourth Report of the Governing Body
Committee on Freedom of Association, Seventh Report of the ILO to
the UN, (Geneva: International Labour Office, 1953), p. 180.

110 Ipid., p. 181, para. 27.
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integral part of the general right of workers and their
organisations to defend their economic interests”.3211 The
Committee elaborated its position on the right to strike when it
exanined a complaint emanating from Turkey.112 The labour
legislation of Turkey did not recognize the right to strike and
the Government of Turkey contended that Convention No. 87 did not
prevent it from prohibiting strikes.113 The Committee, while
recognizing that Convention No. 87 does not deal with the right
to strike, considered "that the right to strike is generally
accorded to workers and their organisations as an integral part
of their right to defend their collective economic aad social
interests, although partial and temporary restrictions are
frequently placed on its exercise pending recourse to establish
conciliation and arbitration procedures, to which the
organisations are parties at all stages”.114 The existence of the

freedom to resort to strikes was one of the indications accepted

111 Case No. 47 (India), Sixth Report of the Governing Body
Committee on Freedom of Association, supra, note 109, p. 340,
para. 724.

112 Case No. 50 (Turkey), Sixth Report of the Committee,
supra, note 109, p. 354, para. 814.

113 Jbid., p. 362, para. 863.

114 Tbid., para. 864; See also Jane Hodges-Aberhard and
Alberto Odero De Dios, “"Principles of the Committee on Freedom of
Association concerning strikes”, (1987) 126 International Labour
Review, 543-563, at p. 543. They note that in international law
the right to strike is explicitly recognised in Article 8 of the
Int £3 1 ¢ I E . Social { Cult 1 Rights,
1966, Article 6 of the Enropean Social Charter, 1961, and Article
27 of the Inter-American Charter of Social Guarantees, 1948. For

»
further discussion on Canada‘s other international obligations

regarding freedom of association see pp. 82-87.
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by the Committee that the freedom of the trade union movement had
been restored 1in Peru following a series of repressive measures
taken by the Peruvian Govecnment.115 In a case involving
Czechoslovakia the absence of a right to strike was one of the
fuctors taken into account by the Committee in reaching the
conclusion that the trade union organisation established by the
legislation in force in that country was contrary to the
principle of freedom of association contained in the Declaration
of Philadelphia, 118

It should be noted that the Committee on Freedom of
Association has reaffirmed the existence of the right to strike
as inherent to freedom of association in well over a hundred
cases according to its most current Digest of decisions.117 It is
also important to note that the Committee of Experts, when
considering the application of Article 3 of Convention No. 87 by
various countries has consistently reaffirmed, as the Committee
on Freedom of Association, the principle of the right to strike,

subject to any reasonable restrictions imposed by law.118

115 Case No. 1 (Peru), Third Report of the Committee, szupra,
note 108, p. 232, para. 20.

118 Case No. 14 (Czechoslovakia), Eighth Report of the
Committee, Kighth Report of the JLO to the UN, (Geneva:

International Labour Office, 18954), p. 165, para. 84 (1).

117 Supra, note 78, see references to cases under paras.
362-363 on p. 73.

118 These affirmations may be found in the Committee of
Experts”™ general surveys on freedom of assoclatlon and collectlve
bargaining, in particular,
bargaining, Report III (Part 4B), International Labour
Conference, 68th Session, Geneva, 1983, paras. 189-223.
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Although the legal definition of strikes varies from one
legal system to another, whether national legislation defines
strikes as a "right", a "freedom” or a “power" is of secondary
importance when applying Convention No. 87 since in the final
analysis, what matters, and the issue on which the Committee must
decide, is the lawful ability to take strike action in
practice.118

¥While the Committee has always regarded the right to strike
as constituting a fundamental right of workers and of their
orgaenisations, it has regarded it as such only in so far as it is
utilised as a means of defending their economie interests.120
Strikes of a purely political nature and strikes decided
systematically long before negotiations take place do not Falil
within the scope of the principles of freedom of association.121
This interpretation flows basically from Article 10 of Convention
No. 87 which, in its definition of “organisation", stipulates
"for furthering and defending the interests of workers”. These
purposes outlined in this provision delimit the scope of the
rights and guarantees protected by the Convention. The rights are
proteected in =0 far as they are exercised with a view to achiev-

ing these purposes.122

118 Hodges-Aeberhard and (dero De Dios, supra, note 114,
p. 547.

120 Digest, supra, note 76, p. 74, para. 364.
121 Ibid., p. 75, para. 372.

122 Hodges-Aberhard and Odero De Dios, supra, note 114,
p. 548.
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The Committee has determined that conditions that have to be
fulfilled under the law in order to render a strike lawful should
be reasonable and, in any event, not such as to place a substan-
tial limitation on the means of action open to trade union organ-
isations.123 Among the conditions that the Committee has deemed
acceptable are the following:

- the obligation to give prior notice to the employer before

calling a strike,124

- the obligation to observe a certain guorum and to take

strike decisions by secret ballot, 325
and

-~ legislation imposing recourse to compulsory conciliation

and arbitration procedures in industrial disputes before
calling a strike.126

Thus the Committee on Freedom of Association has firmly
established that the right to strike is inherently part of
freedom of association. Although this conclusion is based partly
on an interpretation of Articles 3 and 10 of Convention No. 87,
the Committee has not felt strictly bound by its provisions since
the complaint procedure it administers is based on the recogni-

tion of freedom of association contained in the Constitution of

123 Digest, supra, note 76, p. 75, para. 377.
124 Tbid., p- 76, para. 381.
126 Ibid., para. 382.

128 Tbhid., para. 378.

43



¢

e

Ehd

the ILO and the Declaration of Philadelphia of 1944.127 The first
decisions of the Committee dealing with the right to strike also
appear to rely on the fact that the right to strike was generally
recognized as being "an integral part” of the workers® right to
defend their interests. The right to strike was therefore a
generally accepted practice among nations and iis recognition was
deemed essential to the protection of freedom of association. The
Committee was well aware at the time of the absence of an inter-
national text on the subject accepted by both enployers and
workers and thus approached the problem of the right to strike
with cauntion.128 It was through this cautious approach that the
Committee developed a vast body of case law which recognized a

number of acceptable restrictions to the right to strike.

B. Restrictions on the Right to Sirike
The Committee has indicated that it was not "called upon to
give an opinion on the question as to how far the right to
strike--a right which is not specifically dealt with in the

ssociati | p . Right Eo Organi

Convention., 1948 (No. 87), or in the Right to Organise and

Ww_lﬁ&_m&_&&l-—should be

127 Valticos, supra, note 3, p. 614 and pp. 616-617.

128 Jenks, supra, note 21, p. 369.
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regarded as constituting a trade union right”.12¢ Nevertheless,
the Committee has examined the 1legitimacy of exercising this
right in particular circumstances.130

The Committee has emphasized that although a strike may be
temporarily restricted by law until all procedures available for

negotiation, conciliation and arbitration have been exhausted,

such a restriction should be accompanied by adequate, impartial
and speedy conciliation and arbitration proceedings in which the
parties concerned can take part at every stage.131 The Committee
has also accepted as a temporary restriction on strikes
provisions prohibiting strike action in breach of collective
agreements. 132

The Committee has acknowledged that the right to strike can
be restricted or prohibited in the civil service--civil servants
being defined as tihose who act on behalf of the public
authorities--or in essential services in the strict sense of the
term to the extent that the strike could caunse serious hardship
to the national community, and provided that the limitations are

accompanied by certain compensatory guarantees. 133 These

128 Case No. 60 (Japan), Twelfth Report of the Committee,
, Supra, note 116, p. 202, at

p. 211, para. 53.
130 Jenks, supra, note 21, p. 372.
131 pDigest, supra, note 76, p. 76, para. 390.
132 Thid.
133 Ihid.,.p. 77, para. 386 and p. 78, para. 383; The Labour
i i ion, 1978 (No. 151) deals with
the settlement of labour dispates in the public service.
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restrictions must therefore be accompanied by adequate, impartial
and speedy conciliation and arbitration proceedings in which the
parties concerned can take part at every stage and in which the
awards, once made, are fully and promptly implemented.134

With respeet to public servants, the Committee took its
inspiration from the understanding reached in the drafting of
Convention No. 87 that recognition of their right of association
“in no way prejudges the question of the right of such officials
to stirike"”. 138 Nevertheless, as indicated earlier, it has
determined that if public servants are not allowed to strike,
they should be given adequate guarantees to protect their
interests. In recent years the Committee’s principles regarding
the definition of public servants have undergone an evolution
characterised by the use of stricter criteria to determine which
categories may be excluded from recourse to strikes.138 As g
result, the categories in question have been narrowed down to
only those who act as sgents of the public asuthority.137 Thus,
the fact that public service legislation may apply to certain

categories is not the determining factor, but rather the nature

134 Jbid., para. 397.

i13s i i s Report
VII, International Labour Conference, 30th Session, Geneva, 1947,
pp. 108-109.

138 Hodges-Aeberhard and Odero De Dios, supra, note 114,
p. 550-551.

137 Ihid., p. 931.
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of their functinns.138 The Commnittee on Freedom of Association
has, 1in considering complaints so far, stated that certain
categories of public servants were not acting as agents of publie
authority, for example: employees in petroleum undertakings, in
banks, in metropolitan transport or in the teaching sector, and,
more generally, those working in public corporations or state
enterprises. 138 Nevertheless, somne of these excluded categories
may well come within the realm of essential services.

The Committee has defined "essential services"” as services
whose interruption would endanger the life, personal safety or
health of the whole or part of the population.14C The Committee’s
definition of essential services in the strict sense of the term
has also become more narrow over the years. In the past, the
Committee had defined such services as those whose “interruption

may cause public hardship” or “"serious hardship to the national

community”.141 In 1878, the definition was narrowed to those

138 Ibid.

138 See for example Case No. 1225 (Brazil), International
Labour Office, LXVII, Official Bulletin, (Series B, No. 1 1884),
para. 868 [cases herafter cited as IL0O, vol. no., 0.B., page,
series, no. Yyear and para.], and Case No. 1166 (Honduras), ILO,
LXVI, O.B. 80 (Series B, No. 2 1983), para. 343.

140 Digest, supra, note 76, p. 79, para. 400; See for
example: Case No. 719 (Colombia), ILO, LVI, O0.B. 114 (Supp.
1973), para. 72; Case No. 874 (Spain), ILO, LXI, O0.B. 113 (Series
B, No. 3 1978), para. 479; and Case No. 1068 (Greece), ILO, LXV,
0.B. 84 (Series B, No. 1 1982), para. 364.

111 See for example: Case No. 178 (Japan), ILO, XLIV, O.B.
(Series B, No.3), para. 55; Case No. 753 (Japan), ILO, LVII, O.B.
165 (Supp. 1874), para. 151; Case 935 (Greece), ILO, LXII, O.B.
59 (Series B, No. 3 1879), para. 285; and Case No. 1024 (India),
ILO, LXIV, O.B. 136 (Series B, No. 3 1981); see also Digest,
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"whose interruption would endanger the existence or well-being of
the whole or part of the population”.242 In 1983, the Committee
made its definition consistent with that of the Committee of
Experts, which had reviewed its definition of essential services
in the context of a general survey on freedom of association and
collective bargaining, and defined them as “services whose

interruption would endanger the 1life, personal safety or health

of the whole or part of the population”.143

Thus, the exception of essential services is meant to be
given a narrow interpretation. However, what is deemed essential
may vary depending on the context as has been noted:

"Obviously, what is to be understood by
essential services in the striet sense
of the term depends to a large extent
on the particular circumstances prevail-
ing in a given country. Moreover, the
circumstances surrounding a "non-essen-—
tial"” service may become essential if a
strike continues beyond a certain scope,
endangering the life, personal safety or
health of the whole or part of the popu-
lation. Such considerations, however,
have not prevented the Committee from
concliuding that in general a number of
specific services are not to be
considered essential."144

In accordance with this definition, the Committee has

supra, note 76, p. 78, para. 393.

142 Case No. 808 (Morocco), ILO, LXII, O0.B. 68 (Series B,
No. 2 1879), para. 289.

143 (Case No. 1173 (Canada/British Columbia), ILO, LXVI, O.B.
170 (Series B, No. 3 1883), para. 577.

144 Hodges-Aeberhard and Odero De Dios, supra, note 114,
p. 551.
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deternined that the hospital sector, the supply of water,
telephone and electricity services as well as air traffic
controllers are considered essential services.145 In addition,
when minimum services are maintained, they wxust be confined to
operations that are strictly necessary to avoid endangering the
life, personal safety or health of the whole or part of the
population, and workers® organisations should be able to
participate in defining such a service in the same way as
employers and the public authorities.148 The Committee has,
however, refused to give an opinion on the levels of nininum
services established in specific cases presented to it, but has
stressed the importance of joint consultation on this issue.147
In accordance with the gsame criteria, the Committee has

deternined that the following types of work do pot constitute

“essential services":
- general dock work,
- airecraft repairs,
- banking,
- agricultural activities,
~ the metal industry,
- teachers,
- the supply and distribution of foodstuffs,

- the Mint,

145 Digest, supra, note 76, p. 80, paras. 409-410.
148 Jbid., para. 415,
147 Jbid.
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- government prinling services,

- state alceohol,

- salt and tobacco monopolies,

- petrol-producing installations,

- mining and

- transporlt in general, including mebtropolitan transport
undertakings. 148

It is worth noting that the Commitiee, on exanining s
complaint bthat did nol inveolve an essential service, maintained
Lhat the serious long-term consequences of a strike for a
national economy did not justilfy its prohibition.149% The Govern-
ment of Norway had adopted ad hoe legislalion prohibiling strikes
by 0il producltion workers alter negotialions had reached a dead-
lock and 1mposed compulsory arbitration. The Committee Lhus
considered that the legislation was “"inconsislent with Lhe prin-
ciples of freedom of association”. This would seem to rule outl
the argument that a sbLrike 1in a4 non-essenlial service is
legitimate only if the damage caused to the economy 1is not
disproportionate to the benefits gained by the workers {rom a
successful outcome, to say nothing of tLhe fact Lhat. the
disproportion may be difficult Lo establigh. 120

The above-mentioned exapples do nol constitute an exhausbtive

148 Digest, supra, note 76, pp. 79-80, puras. 402-408.

148 Case No. 1255 (Norway), [LO, LXVII, O0.B. 51 (Series B,
Ro. 2 1984), para. 190; See Hodges-Aeberhard and Odero De Dios,
supra, note 114, p. 552.

150 Hpdges—Aeberhard and Oderc De Diog, lidem.
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list of what are and what are not "essential services™. The
reason there have not been further examples is that the Committee
has not been called uvpon to decide on specific cases dealing with
this matter since it 1is rare that it receives complaints whiceh
relate to prohibition of strikes in essential services.1851

These restrictions to the right to strike reflect the
cautious approach by the Committee which we referred to earlier.
Once again it appears to have taken into account the general
practice of HMember States in arriving at their criteria. Their
enphasis on adequate and equitable alternatives to the right to
strike when restrictions apply demonstrates to what extent the
Committee considers it an essential part of freedom of associa-
tion. Restrictions may be imposed only in exceptional circumstan-
ces and wust fulfill certain criteria. The fact that some of the
criteria, such as those dealing with the public service and
essential services, imply a narrow interpretation serves to
underline the exceptional nature of these restrictions and affirm
the importance of protecting the right to strike. We believe that
this protection is well founded given the restrictions the
Committee has established. It is in keeping with the principle
that human rights are not absolute and are subject to certain
restrictions.152 As well, the right to strike is concomitant with

the right to bargain collectively.

151 Thid.

152 See Walter S. Tarnopolsky, The Canadian Bill o i
Second ed., (Toronto: Macmillan of Canada, 1978), pp. 87-88.
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Section 3 - The Right to Bargain Collectively
The Committee has considered that the trade union’s right to
bargain collectively with employers with respect to conditions of
work constitutes an essential element of freedom of associa-
tion.153 After all, the main purpose for workers to join together

in a trade union is the pursuit of collective bargaining. The

significance and importance of collective bargaining as an
element in freedom of association has been recognised by the
Committee in a number of cases. The Committee has described "the
development of procedures for the voluntary negotiation of
collective agreements"” as being "“an important aspect of freedom
of association” .154 It has mentioned the development of
collective bargaining as an indication of the restoration of
trade union rights.155 As one of the fundamental trade union
rights, collective bargaining has been examined from various
angles by the Committee, with a special emphasis on the problems
arising in connection with the voluntary character collective
bargaining should have by virtue of Convention No. 98.158

With respect to relations between the parties involved in
collective bargaining, the Committee has expressed the view that,

since under the terms of Convention No. 98 a government is not

153 Digest, supra, note 78, p. 108, para. 583.
154 Case No. 55 (Greece), Sixth Report of the Committee,

, supry, note 109, p. 364, =t
p. 371, para. 923.

155 Case No. 1 (Peru), supra, note 115.
158 yon Potobsky, supra, note 86, p. 77.
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under the obligation to make collective bargaining compulsory, a
refusal by an employer to bargain with a particular union is not
deened to be an infringement of trade union rights.157 As well,
the attitudes of each party to one another’s demands is a matter
for negotiation between the parties in accordance with the law of
the land.158 However, in several cases the Committee has stressed
the need for employers to recognise the organisations represent-
ing the workers they employ for bargaining purposes.158

The intervention of the State in the collective bargaining
process have given rise to problems concerning the effects of
legislation on collective agreements and the effects of govern-
ment economic policy measures on the autonomy of the parties. In
cases falling within the former category, the Committee has
considered that a legal provision which supersedes or modifies
the conditions of work 1aid down in collective agreements or
which prevents the workers from negotiating such conditions
constitutes an infringement of the rights of the persons involved
to bargain collectively. 180

In cases involving limitations imposed on wage negotiations

157 Digest, supra, note 76, p. 113, paras. 614-615.
158 Jbhid., p. 109, para. 589.

158 See for example: Case No. 605 (Jamaica), ILO, LIII, O.B.
58 (Supp. No. 4 1970), para. 75; Case No. 680 (United Kingdom/
British Honduras), ILO, LV, O.B. 153 (Supp. 1972), para. 85; and
Case No. 822 (India), ILO, LXIII, 0.B. 45 (Series B, No.3 1980),
para. 217.

180 Djpest, supra, note 76, p. 115, para. B28; See Case No.
541 (Argentina), 106th Report, paras. 12-16, 19.
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as part of a strict wage policy resulting from economic restraint
measures, the Committee has stated it would be difficult to
establish an absolute rule.1®1 This is largely because of varying
circumstances in which governments night feel that the economic
position of their countries called at certain times for stabili-
sation measures which would restrict collective bargaining. The
Committee has, however, set acceptable limits on State interven-
tion as follows: restrictions should be imposed as an exceptional
weasure and only to the extent that is necessary, without exceed-
ing a reasonable period, and it should be accompanied by safe-
guards to protect workers® living standards.162 The Committee has
gone further by suggesting that the parties should strive to
achieve a wage policy consensus under such circumstances in order
to take into account the government’'s economie and social policy
and the general interest during their negotiations and has also

stressed the importance of consultation among the parties to

181 Digest, idem., pp. 116-117, para. 839; See for example:
Case No. 55 (Greece), supra, note 154, and Case No. 551 (Cuba),
ILO, LIII, O.B. 102 (Supp. No.2 1870), para. 107.

182 Digest, idem., p. 117, para. 641; See for example: Case
No. 385 (Brazil), ILO, LV, O.B. 73 (Supp. 1972), para. 85; Case
No. 1147 (Canada), ILO, LXVI, O.B. 24 (Series B, No. 1 1883),
para. 117; and Case No. 1180 (Australia), ILO, LXVI, O0.B. 15
(Series B, No. 3 1985), para. 55; On the question of "reasonable
time"”, the Committee has accepted a 12-month duration and in one
instance and did not object to a two years' wage restraint
policy, see Alfred Pankert, “Government influence on wage
bargaining: the limits set by international labour standards”,
(1983) 122 International Labour Review, pp. 578-580, at p. 587.
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reach agreement on this general interest.183

Since most of the policies that the Committee has had to
consider are highly complex, it has always attempted to assess
these policies as a whole.184 Also, the Committee does not
normally probe deeply into certain issues such as seriousness of

the economie situation or the nature and effectiveness of the

measures adopted.385 This is due probably to the fact that such
issues are largely a matter of opinion and could give rise to
endless difficult debate and discussion.188

Once again, the Committee has demonctrated a cautious
approach to protecting collective bargaining and imposing limita-
tions to its exercise. The basic difference with the question of
the right to strike is the fact that protection of the right to
bargain collectively is expressly provided in Convention No. 98.
Nevertheless, as we indicated earlier, Member States who have not
ratified this Convention are bound to respect collective bargain-
ing as an essential element of freedom of association which is
enshrined in the Constitution of the ILO and the Declaration gof
Philadelphia. The manner in which the Committee has approached

State intervention in collective bargaining is similar to its

183 Digest, idem., para. 644; See for example Case No. 559
(Trinidad and Tobago) ILO, LIII, O.B. 30 (Supp. No. 4 1870),
para. 122; Case No. 691 (Argentina), 1ILO, LV, O.B. 144 (Supp.
1872), para. 28; and Case Ko. 1173 (Canada/British Columbia),
I1L.O0, LXVII, 0.B. 24 (Series B, No. 2 1984), para. 8B.

iB4 Pankert, supra, note 162.

i85 Thid.

188 Jbid.
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approach to restrictions on the right to strike. Collective
bargaining is also deemed essential to freedom of association and
interference with its process should be an exception measure that
is accompanied by adequate safeguards. We consider that the
principles of the Committee with respect to collective bargaining
are well founded and represent an equitable balance between the

rights of workers and the right of the State to act in the

general interest.

Chapter 4 - Complaints Against Canada before the ILO
c n ¥ I P 2 e

A. Introduction

Having examined the supervisory and enforcement mechanism
established by the 1ILO and the interpretation of its interna-
tional labour standards by the ILO°s Committee on Freedom of
Association, it is now important to examine Canada’s experience
in relation to the 1ILO and the conclusions reached on Canadian
labour legislation submitted to this mechanism. At present,
Canada has ratified twenty-six ILO Conventions®7 including
c . N 87 F I : s s { Protecti £ ¢
Right to Organise. Canada has not ratified Convention No. 98 on
the Right to © - i Collecti B —

Ironically it was the ratification of early ILO Conventions

which provoked a constitutional debate that would determine

187 See Appendix C, p. 178.
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Jurisdiction over treaty-making and the implementation of
treaties in Canada. In the Labour Copnventjonsl®® case, the
Judicial Committee of the Privy Council ruled that the treaty-
making power resides with the federal executive authority,
whereas treaty implementation is divided between the federal and

provincial governments. A curious nractice has nevertheless

evolved in relation to ILO Conventions whereby the consent of the
provinces is sought by the federal government before proceeding
to ratification.16® Implementation of ratified ILO Conventions,
as stated previously, 1is a shared responsibility between the
fedeval government and the provinces depending on whether the
subject matter of the Coanvention is a federal/provincial
responsibility or exclusive to one jurisdiction.170

The present Canadian policy with respect to the ratification
of ILO Conventions provides that prior to obtaining the consent
to ratify from the provinces, a Convention deemed relevant is
studied in order to determine whether Canadian legislation is in
compliance.171 This reverse approach to international conventions
(i.e. verifying compliance prior +to ratification) explains why
Canada has not ratified Convention No. 98. 1In 1972, Canada

presented a report to the ILO, in accordance with Article 19 of

188

Attorney-G v. Attorney-General for
Ontarig, [1937] A.C. 326,

188 Kaplansky, supra, note 31, p. 83.
170 Ibid.
171 Jbid.
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the ILO Constitution, explaining that thke fact that certain
categories of professional and agricultural workers were excluded
from collective bargaining in some provinces prevented Cenada’s
ratification of Convention No. 98. At the time, these reserva-
tions appeared to have been accepted by the Conmnittee of Xxperts
as constituting the only barrier to full compliance with
Convention No. 98 without providing further clarification.172
Nevertheless, as indicated earlier, this would not prevent the
Committee on Freedom of Association from applying Convention No.
98 to Canada when examining complaints considering the scope of
the Committee’'s jurisdiction.

With respect to Canadian compliance, a current report to the
ILO on Convention No. 87173 indicates that every jurisdiction in
Canada has legislation to guarantee workers the right to organise
through the formation of trade unions. This is accomplished by a
system of certification whereby a trade union 1is granted the
exclusive right to engage 1in collective bargaining on behalf of
the employees in a bargaining unit for which that trade union is
certified.174 ZEnmployers are also guaranteed the right to form

organisations of their own and to participate in their lawful

172 Jbid., p. 94.

173 Report for the period July 1, 1984 to June 30, 1986 made
by the Government of Canada, in accordance with Article 22 of the
Constitution of the International Labour Organisation, on the
neasures taken to give effect to the provisions of the Freedom of
Association and Protection of the Right to Organise Convention,
1948, ratification of which was registered on MHarch 23, 1972,
International Affairs Branch, Labour Canada.

174 Ibid., p. 23.
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activities. In addition, various prohibitions of interference Ly
one party in the organisation of the other party are set out in
the legislation. Since there have been no objections raised by
the 1ILO supervisory system, we may generally assume that Canada
is in compliance with Convention No. 87.

Since the procedure was established in 1851, twenty-nine

complaints have been filed against Canada before the Committee on
Freedom of Association. A review of the relevant cases will serve
to illustrate how the principles of freedom of association
discussed earlier have been applied to Canadian legislation. It
is important to note that a sufficient number of complaints
emanating from Canada have led the Committee on Freedom of
Association to determine compliance with the ILO’s definition of
freedom of association. The faect that Canada has been a long-time
partieipant in Gthe ILO’'s standard-setting, supervisory and
compliance machinery is a strong and definite indicator of its
acceptance of the ILO's role and authority in Lhe Ffield of
international labour law standards. We will now review the cases

and then assess their general implications.

B. Review of the Cases
Host of the complaints have dealt with government interven-
tion in collective bargaining and the imposition of restrictions
on the right to strike. The earlier cases dealt with legislation

comprising such measures. One of the first complaints concerned
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the adoption of restrictive 1legislation by the Government of
Newfoundland.1?5 The complaint concerned +the Labour Relations
(Amendment) Act. 1958378 and the TIrade _ Union (Hmergency
Provisions) Act, 1959177 yhich, among other things, empowered the
Lieutenant Governor-in-Council to revoke certifications and
dissolve trade unions on his own motion, authorized the courts to
dissolve trade unions if a “substantial number” of their officers
had been convicted of various crimes, and prohibited all strikes.
In accordance with its principles the Committee was critical of
the legislation, especially its sweeping prohibition of strikes.
After the government indicated it would introduce amendments, the
Committee was pleased to note later that the offending legisla-
tion had been repealed.179

Emergency back-to-work Jlegislation in Saskatchewan and
Newfoundland was the basis of a later complaint.?79 Saskatchewan
had adopted the Lss i vi d 180 which was
designed to end a strike by employees of the Saskatchewan Power

Corp., and Newfoundland had adopted the Haospital Emplovees

175 Case No. 211 (Canada/Newfoundland), ILO, XLIV, 0.B. 170-
183 (No. 3 1961).

178 S_N. 19598, ec. 1.
177 S.N. 1959, e¢. 2.

178 Labour Relations (Ampendment) Act, 1963, S.N. 1863,
c. 82; See ILO, XLVII, O0.B. 6-8 (Supp. No.1 1964).

178 Case No. 523 (Canada/Newfoundland and Saskatchewan),
IL0, LI, O0.B. 66 (Supp. No. 4 1968); 1L0Q, LII, O0.B. 35 (Supp.
No. 2 1868).

180 §.5. 1966 {(2d session), c.2.
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{(Employment) Act to end a strike by hospital emplovees.181 The
Committee concluded that the Saskatchewan legislation provided
acceptable arbitration srocedures to compensate for the denial of
the right Lo strike, whereas the Newfoundland legislation did
not. Subsequent cormplaints dealt with further emergeney back-to-
work 1legislation which brought into play once again the
Committee’s principles concerning the right to strike and
essential services. Two complaints arose from the "common front"
strike in the Québec public sector in 1972. The first complaint
concerned the arrest and imprisonment of trade union leaders for
defying an injunction obtained by the Government of HQuéber to
order a return to work in the hospital sector.182 The Committee
requested farther information cn the complaint.183 In a
subsequent decision relating to the same actions, the Committee
concluded that they were not in violation of freedom of associa-
tion.184 A further complaint was made concerning the back-to-work
legislation adopted by the Québec Government concerning this
dispute.185 The Committee reaffirmed its principles that strikes

may be prohibited or restricted in essential services snd in the

181 5_N. 1966-867, c. 11.

182 Case No. 699 (Canada/Québec), ILO, LV, O.B. 140 (Supp.
1972).

183 Jhid., para. 2186.
is4 JLO, LV, O.B. 181 (Supp. 1872).

188 ILO, LVII, O.B. 85 (Supp. 1874); An Act to ensure
r~sumption of services in the public sector, S.Q. 1972, ¢. 7 and

publie sector, $.@. 18972, c. B.
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public service provided that adequate guarantees to safeguard the
the interests of the workers are included.186 It concluded that
the impugned legislation was in violation since it did not
provide for adeguate coneciliation and arbitration procedures in
accordance with its principles.187 In 1976, a temporary ban on
strikes by teachers imposed by the Government of Québecl®88 yas
deened valid by the Committee.189

Labour relations in the construction industry in Quebec were
the subject of a few complaints before the Committee. Violence
and corruption in the industry, particularly in 1974 at James
Bay, prompted the Québec Government to take legislative action.
“artain locals of the Québec Federation of Labour were placed
under trusteeship by An__ Act respecting the placing of certain
labour unions under tfrusteeship,1®0 and persons with ceriminal
records were prohibited from holding union office by An Act to
amend the Consirnction Industry Labour Relations Aet.i81 Ip

deciding on a complaint concerning this legislation, the

188 Jbid., para. 367.

187 Jbid., paras. 368-373.

188 An Act respecting the maintaining of services in the
Qxéxisinn, S.q. 1976, c. 38. ?

188 Case No. 845 (Canada/Québec), ILO, LX, 0.B. 8 (Series B,
No.2 1977).

180 §5.Q. 1975, c. §57.

iB1 §5.Q. 1975, c. 50.
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Committee was critical of both statutes.182 The Committee noted
that Article 3 of Convention No. 87 provided that public
authorities should refrain from interfering wi%h the right of
workers’ organisations to elect their representatives and to
organise their administration.183 Governments may only do sc when

the law or union rules are violated as determined by the relevant

judiecial authority and such intervention should be temporary and
aimed solely at permitting the organisation of free elections.194
In addition, the restrictions on holding trade union office were
also deemed a violation of Article 3 of Convention No. 87 since
they inecluded offences the commission uf which would not
necessarily he prejudicial to the proper exercise of trade union
functions. 185 Finally, the Committee affirmed that the right to
strike was an essential element of freedom of association and
considered the limitations imposed on strikes by the legislation
had the potential to undermine the exercise of this right..1886 The
Commnittee later noted with approval the lifting of trusteeship on

certain 1locals.187 Legislation affecting the construction

182 Case No. 818 (Canada/Québec), ILO, LIX, O.B. 40 (Series
B, No.3 1976).

193 Thjd., para. 21B.
184 ]bid., paras. 217 and 222.
185 Tbhid., para. 227.
188 Thid., para. 230.

187 See ILO, LXI, 0.B. 4 (Series B, No.2 1978).
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industry in Québec was the subject of a further complaint.198 The
Qué&bec Government had adopted Ap_Act to ensure the resumption of
construction workl®® to end a strike and lock-out in the
industry. The Act ordered the workers to resume work and
prohibited strikes for a three-vear period. The Committee was
critical of the prohibition on strikes and reaffirmed the
principle that the right to strike is one of the essential means
through which workers defend their interests.200 Jt added that
the legislation could not be justified on the basis of the
possible long-term negative effects on the Québec economy because
the strike did not endanger the 1ife, personal safety or health
of the population.201 Since a collective agreement had been
reached and the right to strike had been restored following the
complaint, the Committee considered that no further action was
necessary.202

Nova Scotia’'s controversial so-called "Michelin Bill"203 ywas

the subject of a complaint before the Comnmittee.204 The

188 Case No. 1394 (Canada/Québec), ILO, LXX, 0.B. 27 (Series
B, No. 3 1987).

168 5.Q. 1986, c. 11.
200 Sypra, note 198, para. 138.
201 Jbid., para. 138.
202 Jpid., para. 141.

203 An  Act to Amend Chapter 19 of the Acts of 1972, the
Trade Union Act, S.N.S. 1878-79, c. 78.

204 Case No. 964 (Canada/Nova Scotia), ILO, LXIV, O.B. §
(Series B, No.2 1881).
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legislation allowed enployers with more than one business
location to apply to the Labour Relations Board for a determina-
tion that it be certified for collective bargaining purposes on a
multi-plant basis, i.e. a union wmust organise all employees of a
company and not Jjust one plant before it ecan apply for
certification.29% The complainant union alleged that it was
adopted to prevent the unionising of the Michelin Co., itself a
nulti-plant employer in Nova Scotia.Z298% The union argued that the
legislation violatea Article 2 of Convention No. 87 in that
workers were prohibited from creating bargaining units of their
own choosing.207 The Committee considered that the problem raised
was essentially one of the level of collective bargaining and
that the legislation in guestion did not constitute an
infringement of the right to free collective bargaining since the
decision on this point is left up to the Labour Relations
Board . 208

The Committee’s principles concerning freedom of association

and the publiec service were applied in a number of cases.

Alberta’s E“-bliC——Sﬁrline_ExleLe_LRe_lm;ms__mmB was the

205

., pbara. 24.

Ibid
206 Jbid., paras. 23 and 27.
207 Thid., para. 25.
208 fhid., para. 36.

208 5_A. 1977, c¢. 40.
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subject of a complaint before the Committee.210 The msin
complaint involved the Act’s general prohibitin:. of strikes by
public employees. While reaffirming that freedom of association
in the case of public officials does not necessarily imply the
right to strike, the Committee also noted that any prohibition or
restriction on this right should be accompanied by adequate,
impartial and speedy conciliation and arbitration procedures, but
added that no allegation was made regarding the procedure within
the Alberta legislation.211 As well, applying its principles
concerning essential services, the Committee concluded that the
legislation could not extend its scope to include the Alberta
Liquor Commission and requested the Government of Alberta to
restrict the prohibition to services which are essential in the
strict sense of the term.212 The Committee reexamined the case
following the gdovernment response to its conclusions.213 The

Government of Alberta indicated that:
“although some services might be more
essential than others, the public service
generally provides to the people of
Alberta services for which, in the main,
there is no reasonable alternative...[I]t
would not seem advisable to set up a
process whereby different dispute-resolu-
tion mechanisms would apply to different

210 Case No. 893 (Canada/Alberta), ILO, LXI, O.B. 124
(Series B, No.3 1978).

211 Jbid., para. 534.
212 Thid., para. 537.

213 JLO, LXII, 0.B. 22 (Series B, No.1l 1879).
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Aroups ol employees of a single employer.”214
The Committee was nol pursuaded by this reasoning and reiterated
il conelusions. 215 The complainants later informed the Commiltee
in 1980 Lhal the GovernmenlL of Alberta had tailed to comply wilh
ity recommendations. 218 The Government responded by referring Lo
a decision of the Alberta Court of Queen’'s Bench which had
ul'firmed the validily of the Act and rejected the conclusions of
Lthe Committee as non-binding.217 While noting the Alberta court
decision, the Committee nevertheless felt tLhat:

“it must recall that Canada, in ratifying

Convention No. 87, underiook to give

effect to its provisions and gave Lhis

undertaking with the unanimous consent of

the provincial governments."21B
The CommilLtee reiterated once more its previous conclusions
regurding Lhis cusge.219 Ag Michael Bendel has noted, the Albertus
Court of Queen’'s Bench decision in  Lhis case, rendered by Chief

Justice Sinclair, was erronenus in that 3t failed to vonsider

whether Alberta could lepislate in violation of international law

214 Ihid., para. 111.
215 1bid., para. 118.
2168 TLO, LX11Y, 0.B. 25 (Series B, No.3 198B0), para. 126.

217 Ibid., para. 129; see A.U.P.R, v. Alberta, (1880) 120
D.L.R. (3d) 580 (Alta. §.B.).

218 Tbid., para. 132.

219 lbjd., para. 133; For commentary on this case, see
Michael Bendel, "“The International Protection of Trade Union
Rights: A Canadian Case Study", (1881) 13 Ottawa 1..R. 169-198, ut
pp. 177-180; The same legislation was the subject of a complaint
before the UN Human Righlis Committee, sece p. 84.
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and, in turn, substituted its own interpretation of Convention

No. 87 which differed from that of the ILO Committee on Freedom

of Association.220

Another case involved Nova Scotia’s Civil Service Collective
Barpgaining Act., 1975.221 The complaint alleged that the Act
violated Convention No. 87 by, among other things, prohibiting
strikes.222 [p arriving at its conclusions, the Committee
referred to its decision in the previous case involving
Alberta.223 The Committee concluded that the prohibition on
strikes could only apply to the public service and to government
agencies which provide essential services in the strict sense of
the term.224

Québec’s legislative mechanism to ensure essential services
in the public and para-public sectors also came under
scrutiny.225 The Government of Québec had adopted An_Act respect-—
. ] £ tinti £t llecti ts i
the public  and para-public sectors,226 which modified the

framework for collective bargaining in the sectors of education,

220 Bendel, jidem., pp. 180-185.
221 S N.5. 18978, c. 3.

222 Case No. 1070 (Canada/Nova Scotia), ILO, LXV, 0.B. 4%
(Series B, No. 1 1982), para. 223.

223 Jhid., para. 231.
224 Thid., para. 232Z.

225 Case No. 1356 (Canada/Québec), I1LO, LXX, O0.B. 22
(Series B, No. 1 1887).

226 §.Q. 1885, c. 12.
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soclal affairs and governmenl agencies, aulhorized the Government
Lo establish by decree salaries and salary scales for the second
and third vyears of a collective ugreement, imposed severe
resbrictions on the right to strike and granted to the Essential
Services Council, an administrative body, gquasi-judicial pPowers.
The Commiltee concloded that the framework should be modified to
allow the parlies to determine freely which walters should be
negoliated at Lhe local level where such malters are nobt common
to ull ecmployees, but Found Lhe overall framework acceptable.z=27
On the question of salary and salary scales, the Committee
concluded that Lhe procedure For initially negotiabting their
terms was acceptable, buf suggested that. the parties be enkitled
to appeal Lo a mediator or independent arbiter.228 The Commiltee
also reatfirmed its principles concerning the right to strilke and
concluded that the Essential Services Council, which is a Joint
body, wuas u structure that conformed to its criteria, bub never-
theless suggesled the Government include recourse Lo indepen-
dent binding arbitration should the procedure fail to resolve a
dispute.?2 The Committee also reminded the Government of Québec
that workers in cducation establishments should enjoy the right
Lo strike. 230

During the 19773, economic recession prompted the {ederal

227 Jupra, note 225, paras. 139-140.
228 Jhid., paras. 141-142.

229 1bid., paras. 143-146.

230 Jbhid., para. 147(b).
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and provincial governments to adopt fiscal restraint policies
which, in turn, engendered restrictive labour legislation. Trade
unions affected by these measures responded with numerous
complaints before the Committee on Freedom of Association. One of
the first of these complaints concerned the adoption by the
federal government of the Public Sector Compensation Restraint
Act231 which restricted collective bargaining for federal public
servants by imposing restraints on wage increases and extending
compensation plans for a period of 24 months. The Committee, in
accordance with its principles concerning the right to strike and
collective bargaining for public officials, concluded that the
legislation did not violate freedom of association._232 [I¢
considered that the federal government had provided adequate
safeguards to protect the workers®™ interests, but recommended
that consultations take place concerning compensation plans
freely negotiated prior to the enactment of the Act to determine
he extent to which they can be implemented under its
provisions.233

Restrictive labour legislation adopted in Québec during this
period was criticized by the Committee. The Government of Québec

had adopted legislation imposing restrictions on wages and the

231 5.C. 1980-81-82-83, c. 122.

232 Case No. 1147 (Canada), 1ILO, LXVI, O.B. 24 (Series B,
No.1 1983), paras. 115-118; The same legislnation was the subject
of a court case under the Canadian Charter of Rights and
Freedoms, see pp. 139-142.

233 jbijid., para. 117.
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right. Lo strike in the publie and para-public sectors.234 Ag
well, it also adopted special legislation ho order the return to
work of teachers who had waged an illegal sirike to protest Lhe
restrictive legislation.?3% While noting that the Government of
fjudbec was justified in imposing such restricltions in a period of
economic and finuncial ecerisis, the Committee considered the
period of bthree vyears established by the legislatlon was too long
and recommended Lhal. the Government resume collective burgaining
in the sectorg concerned.238 ]t also concluded that the two-year
sugpension of Lhe rvighlt Lo sirike for teachers should not be
naintained since they do nobk perform essential services in the
striect sense of Lhe term. 237

Restrictive public sector lepgislation introduced in
Newfoundland, Ontario and Alberts dJduring 1982-85 became the [ocus
of a study and information mission sent to Canada by the ILO
Commiltee on Freedom of Association in order to “obtain
additional information..._.which counld assist in elarifyimg aspects
of' the laws and practices invelved”. This method is normalily used
by the Commitiee in more diffiecull, cases which reqguire greaker

abtention as Lhe result of tensions arising From the dispute in

234 Ap_Act_concerning  _remuneratjon . _in  the public sector,
5.@. 1882, c¢. 35 and An _Act _respecting the conditioans ef
employment. _ip_\lhe public sechtor, $.@. 1982, e. 45.

235 An Aclt Lo _ensure_ the resuvmption of _services in_ Lhe
schaols _and _colleses in the_puhlic_sentor, S$.Q. 18983, c¢. 1.

236 Case No. 1171 (Canada/Québec), ILO, LXVI, O0.B. 32
(Series B, No.3 1983), paras. 160-165.

237 1hid., paras. 168-170.
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question, and to resolve conflicts which are at an impasse or
issues of extreme urgency.238 The consent of the government
involved is required before a mission may be sent.Z39 Based on
the report of the Study and Information Mission240 and the
complaints presented, the Committee on Freedom of Association
developed its recommendations concerning these complaints. In all
instances the Committee found there were violations of 1LO
standards on freedom of association with respect to temporary
restrictions on collective bargaining, the right to strike and
the protection of essential services. Ontario’s wagle restraint
legislation241i was deemed acceptable by the Committee except with
regards to the interruption of already negotiated contracts and

restrictions on the negotiation of non-monetary issues.242 The

238 Valticos, supra, note 3, p. 616, N.B. The Committee’s
first used this method in complaints emanating from Libya and
Costa Rica (1962). The recourse to this method grew 3in the
1970°'s. Study and information missions have been sent to the
following countries: Jordan {(1974), Uruguay (1974, 1977, &
1981), Bolivia (1976 & 1980), Argentina (1878 & 1880), Chili
(1978 % 1880), Dominican Republie (19783), United Kingdom
(Antigua) (1978), Tunisia (1978, 1980 & 1981), Sri Lanka (1979),
Ethiopia (1980), Poland (1980, 1981 & 1982), U.5.5_.R. (1980) and
Turkey (1982).

230 Ibid.

240 Report on a study and information mission to Canada by
Sir John Wood, representative of the Director-General of the
International Labour Office, ILO, LXVII, O.B. 43-115 (Series B,
No.3 1885).

241 Inflation Restraint Act, S.0. 1882, c. 55., replaced by
the Public Sector Prices and Compensation Review Act, 5.0. 1983,
c. 70.

242 Case No. 1172 (Canada/Ontario), supra, note 240, p. 28,
paras. 115-117.
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Committee criticized Alberta’s legislation243 as going beyond
acceptable limits on the right to strike and recommended it be
revised to limit the ban on strikes to services which are
essential in the strict sense of the term.244 Newfoundland's
legislation®48 was considered acceptable except, among other
things, access to independent arbitration with respect to the

method of designating essential services.246

Similar legislative measures adopted in British Columbiaz247
were the foens of several complaints before the Committee on
Freedom of Association. The Committee considered, as in some of
the previous cases dealing with public sector wage restraint
legislation, that the interruption of previously negotiated
collective agreements was inconsistent with the principle of free

collective bargaining.248 I[n a follow-up complaint regarding the

243 Labour Statutes Amendment Act, . 1983, S.A. 1883 (Spring
Sitting), c. 34.

244 Case No. 1234 (Canada/Albevta), supra, note 240, p. 34,
paras. 131-132,

245 Public Service (Collective Bargaining) (Amendment) Act,
S.N. 18983, c. 24.

248 Case No. 1260 (Canada/Newfoundland), supra, note 240,
p. 398, paras. 148-152.

247 Compensation Stabilization Act, S.B.C. 1882, e¢. 32,
Compensation Sfabilization _Amendment Act, 1983, S.B.C. 1983, c.
13, BPublic Sector Restraint Act, S.B.C. 1983, c¢. 26 and Employ-
ngnL_5Lnndaxds_ﬂnendmgnL_AaLL_lﬁﬁa, 5.B.C. 1983, c. 1B.

248 Case No. 1173 (Canada/British Columbia), ILO, LXVI, 0.B.
170 (Series B, No.3 1983), paras. 574-575 and ILO, LXVII, O.B. 24
(Series B, No.Z 1984), para. 87.
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same legislation, the Committee reiterated its conclusions. 248
When the Government of British Columbia Fuiled to respond to the
decisions, further complaints were made and the Committee
reaffirmed its principles regarding government intervention in
collective bargaining with respect to public officials.250 When
British Columbia adopted a sweeping reform of its labour
relations legislation in 1887,251 it also became the subject of a
complaint. The Committee considered that several provisions in
the legislation were not in conformity with the principles of
freedom of association.252 The legislation violated, anong
others, principles regarding essential services and voluntary

collective bargaining for public officials.253

C. Conglusion
We have examined most of the complaints that have been made
against Canada before the TLO Committee on Freedom of Associa-

tion.254 All of the principles established by the Committee,

248 Case No. 1235 (Canada/British Columbia), ILD, LXVII,
0.B. 100 (Series B, No. 2 13984), para. 325.

250 (Case No. 1329 (Canada/British Columbia), ILO, LX1X, O.R.
40 (Series B, No.1 1986), para. 184 and Case No. 1350 {Canada/
British Columbia), idem., p. 74, paras. 305-306, 308.

251 Industrial Relations Reform Act, S.B.C. 1987, c. 24.

252 Case No. 1430 (Canada/British Columbia), ILO, LXXI, O.B.
37 (Series B, No.2 1988).

253 ]lbid., paras. 183, 185, 187 and 189.

254 The other complaints are: Case No. 841 (Canada/Ontario),
1.0, LX, O.B. 75 (Series B, No.1 1977), ILO, LX, O0.B. 31 (Series
B, No.3 1877) and ILO, LXI, G.B. 1 (Series B, No. 1 1978) [union
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which we discussed earlier, concerning freedom of association,
the right to strike and the right to bargain collectively were
applied in these cases. These cases do serve to demonstrate and
to affirm the fundamental principles of trade union freedom of
association and to c¢larify the restrictions that are deered

acceptable under IL0O standards. It is important to note that in =z

large number of the cases reviewed earlier several restrictions
imposed by governments were deemed acceptable in accordance with
the Committee s principles. They serve to demonstrate how freedow
of association would be interpreted under s. 2(d)of the Canadian
Charter of Riphts and Freedoms in accordance with the ILO
definition and what limitations would be justifiable under s. 1
of the Charter. These decisions and the principles derived from
the vast 1international case law of the Committee, serve as a
prime source for interpreting freedom of association in the realm
of international law. The implications of Canada’s involvement in
the TLO are significant and have a great effect on the
interpretation of Canada’s Ffundamental rights and freedoms as
enshrined in the Charter of Rights and Freedoms. Having been a

member of the ILO since its foanding, Canada has accepted the

raiding); Case No. 903 (Canada), ILO, LXI, O0.B. 11 (Series B,
No.3 1978) and ILO, LXII, O0.B. 10 (Series B, No.3 1979) [employee
reclassification]; Case No. 931 (Canada), ILO, LXIII, O.B. 45
(Series B, No.2 1980) [postal strike declared illegal]; Case No.
886 (Canada/British Columbia), ILO, LXIV, O.B. 17 (Series B, No.1
1981) [voluntary recognition]; Case No. 1055 (Canada/Alberta),
1L0O, LXV, 0.B. 77 (Series B, No.1 1982) [employver designating
members of staff association]; and Case No. 1226 (Canada/Ontario,
British Columbia, Alberta), ILO, LXVII, O.B. 16 (Series B, No. 2
1984) [union security clauses in the construction industry].
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organisatior’s international mandate to secure the protection of
trade wunion rights in the cause of social justice. Having
ratified a number of ILO Conventions, Canada has undertaken
international obligations with respect to the protection of
freedom of association and has demonstrated to the ILO that it
has implemented these Conventions in its domestic legislation.
Nevertheless, two questions arise. The Ffirst concerns the legal
statns of the decisions of the ILO Committee on Freedom of
Association and the possibility that the decisions of the
Committee may well constitute customary international law binding
on Canada. The second concerns the influence of Canada’s other
international obligations with respect to freedom of association.

He will consider them in order.

Chapter § - The legal status of the decisions of the
ILO C . on F I - Associali

An objection could possibly be wade as to the authority of
the decisions rendered by the Freedom of Association Committee
and endorsed by the Governing Pody. According to Article 27 of
the Constitution of the ILO, Conventions are to be interpreted by
the International Court of Justice or by a tribunal appointed by
the Governing Body for this purpose in accordance with the said
Article. ©Since the text of Convention No. B7 is expressed in
general terms, the various organs of the ILO have had to
interpret its application over the years. The Comnittee of
Experts, for instance, in carrying out its functions has had to
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interpret the scope of application of the Convention in
determining whether a Hember State’'s legislation is in conformity
with its provisions. Although +*hese pronouncements do not have
the same authority as a decision of the International Court of
Justice, the "case law"” elaborated thus far by the Committee of
Experts has acquired considerable moral weight.255 A stronger
case exists with regard to the Committee on Freedom of Associa-
tion. The Committee on Freedom of Association is composed of
members of the Governing Body as opposed to the Committee of
Experts which is composed of independent legal experts. In a
sense, it is thus a more representative body. It also functions
like a quasi-judicial body.256 The Committee’'s decisions have
been sanctioned by the Governing Body of the ILO which has
approved its recommendations in the more than 1400 complaints
which have come before it. As has been noted earlier, the
complaints”™ procedure before the Committee was established
pursuant to an agreement with the EC0OS0C of the UN after
considerable discussion had taken place concerning the most
effective means of protecting freedom of association. The
Committee is 2 wmajor component of the ILO's supervisory and
enforcement machinery aimed at securing this protection. The
Committee recognized, in its First Report., the importance of its

role in contributing to the attainment of the aims and purposes

255 Valticos, supra, note 3, p. 587; Jenks, supra, note 91,
pp. 62-63;Haas, supra, note 64, pp. 415-423. :

258 Valticos, idem., p. 615 and Haas, idem., p. 424.
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of the 1LO as set forth in the Constitution of the Organisation,
the Deglaration of Philadelphia and Convention No. 87. Thus,
while they =may not create legal obligations in the strict sense
of the term, the decisions of the ILO Committee on Freedom of
Association do bind the Member States of the Organisation in that
they represent an important contribution to the international
protection of trade union freedom of association to which they
are a1l bound to uphold. The question neverthless arises as to
whether the decisions of the Committee creute international
obligations.

Since one of the recognized sources of international law is
“international custom as evidence of a general practice of
law" 257 the opinion has been expressed on several occasions that
the principles espoused by the ILO's Governing Body, upon the
recommendation of its Committee on Freedom of Association,
constitute customary rales of international 1law.258 Paul
Ramadier, a former Prime Minister of France and a Chairman of the
Committee for ten years, expressed the opinion that the Committee
on Freedom of Association had succeeded in laying dcan the
principle that freedom of association was a kind of customary
rule in common law, outside or above the scope of any Conventions
or even of membership of one or other of the international

organisations.258 As well, C. Wilfred Jenks, a distinguished

257 Bendel, supra, note 218, p. 187.
258 Jhid., p. 188.
259 yon Potobsky, supra, note 86, p. 83.
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international lawyer and a Director-General of the IL0O, once
commented on the emergence of customary international law on
questions of social policy in the following terms:

"{a] generation ago the suggestion that there is
any customary international law of social policy
would have been treated with a scepticism amount-
ing to scorn. Social poliey was at that time s
typical example of a matter which, in the then
existing stage of development of international
relations, was "not, in principle, regulated by
international law” and as regards which each
therefore remained "sole judge"....Matters have
now reached a transitional phase in which we can
discern reasonably clearly the makings of =&
customary international law of social policey.

The process has developed furthest in respect
of the international protection of trade union
freedom....[The] practical outcome has been that
there now exists a quasi-judicial procedure For
the examination of =uch allegations, by means of
which, during the ten years from 1952 to 1962, 311
cases involving 67 governments and territories in
all parts of the world have been considered and a
comprehensive and imposing body of case law touch-
ing on virtually all the majors aspects of freedom
of association for trade union purposes evolved."260

As has been noted, perhaps the issue has evolved beyond the
transitional phase described by Jenks and one can affirm
uneguivocally that the principles set down by the 1L0O Committee
on Freedom of Association are now part of customary international
law. However, opinions differ as to what is iequired to establish

rules of customary international law.281 According to some of the

280 Cited in Bendel, supra, note 219, ... 188. N.B. As Mr.
Bendel points out, since Mr. Jenks wrote those words the
Conmmnittee on Freedon of Association has now examined
approximately more than 1400 cases.

261 Bendel, idem., p. 180; see also Anthony A. D’Amato, The

oy » {(Ithaca: Cornell
University Press, 1971), pp. 4-5.
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more traditional views, States must regard thewselves as obliged
to give effect to the principles recommended by the Committee on
Freedom ol Association since custom can probably not constitute a
source of law unless compliance with a practice results from an
opinio juris, i.e. a belief in its 1legally binding nature.z82
There is evidence of such a practice in the fact that during the
thirty-six years of the Committee’s uninterrupted existence, all
of 1its decisions, with only one exception, have been reached
unanimously and all of its recommendations, although sometimes
eriticised by defaulting governments and dissatisfied complainant
organisations, have been approved and adopted by the Governing
Body.283 A comparison can be made with the Resolutions adopted by
the UN General Assembly. A number of opinions have been expressed
to the effect that these constitute customary international law
since they reflect the practice of States.284 C(Certainly a
parallel can be made with the decisions of the Governing Bod:r if
the ILO approving the recommendations of the Commiti:e on Freedom
of Assocination. Furthermore, a resolution adopted by the Inter-
national Labour Conference in 1870 concerning trade union rights
and their relation to civil liberties requested the Governing

Body to instruet the Director-General to take action to ensure

262 Bendel, idem., pp. 190-191; D’'Amato, idem., pp. 49-54,
£6-87.

283 Hodges-Aeberhard and Odero De Dios, supra, note 114,
p. 560.

264 D'Amaté, supra, note 2681, p. bBH0; See also Michael
Akehurst, "Custom as a Source of International Law", (1974) 47
Brit. Y.B. Int. L., p. 1, at pp. 5-7 and p. 11.
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full and wuniversal respect for trade union rights in their
broadest sense and drew particular attention to the right to
strike.285 ]In addition, the right to strike has received
attention within the ILO at both the rerfional and sectoral level
in a number of resoclutions.Z266

There is futher support for the suggestion that Canada is
bound by the principles of the Committee on Freedom of Associa-
tion as a matter of international law in opinions that the
authoritative nature of custonm in international law is
"reinforced” by the factors of consent and estoppel.287 It is
important to note that Canada has also been an active participant
in the 1LO since its very beginnings. It is also relevant to note
that Canada has been a member of the Governing Body of the ILO
almost since 1its foundation and since the establishment of the
Committee on Freedom of Association. As well, there is no record
of the Government of Can=ada having protested or dissented from
the Governing Body's endorsements of the recommendations by the
Committee on Freedom of Association.268 Ip addition, Ffollowing
the examination by the Committee on Freedom of Association of
nuperous complaints {rom Canads, there has not been any protest

by the Government of Canada cver the legitimacy of the work of

285 Hodges-Aeberhard and Odero De Dios, supra, note 114,
p. 544.

288 Jhid., pr. 544-545.

287 Bendel, supra, note 218, p. 188; D Amato, & , note
261, pp. 187-215.

289 Bendel, idem., p. 188.
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the Committee in general, or as to the wvalidity of particular
principles formulated by it.268 Indeed, it may be argued that
when Canada consented in 1985 to the 1LO Information Mission sent
by the Committee to investigate the three complaints discussed
earlier, it was reaffirming its acceptance of the ILO supervisory
and enforcement machinery of which the Committee is a major

component.

Chapter 6 - Canada’'s Other Interpational Obligations
with respect to Freedom of Assaciation

It is also important to note that Canada has contracted
other international obligations with respect to freedom of
association. The Universal Declaration of Human Righis270 states
in its Article 20:

“"Article 20.--1. Everyone has the right to
freedom of peaceful assembly and association.

2. No one may be compelled to belong
to an associatijion."”

The lUniversal Declaration of Human Rights did serve as an impetos
for subsequent human rights instruments, but as a result of its
non-binding nature and the adoption of more detailed instruments,

its force, at least in the area of freedom of association, has

268 Jhid., pp. 188-189.

z70 Lou1s B. Sohn and Thomas Buergenthal Basic Documents on
, (Hew York: The Bobbs-
Merrill Company, Inc., 1973), p. 30.
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largely been spent.271 Article 8 of the International Covenant on
Economic. Social and Cultural Rights?72, which Canada has

ratified, provides explicit protection for freedom of association
for trade union purposes and the right to strike with certain
linitations. Article 22 of the Internationsl Covenant on Civil
and Politiesl Rights,?73 which Canada has also ratified, also

provides protection for freedom of association also with certain
limitations. It 1is interesting to note that both Covenants
provide explicitly that obligations under ILO Convention Ko. 87
are not precluded. In both instances restrictions to freedom of
association are also recognized. It has been noted that the
provisions of the International Covenant onp. Economic, Social and
Cultural Rights constitute only a2 basis for a "program of action”
for States who do not yet have the means to guarantee these
rights rather than legally binding obligations.274 Nevertheless,
for countries who have the means to do so, such as Canada, they
still remain a valid international obligation. The International
Covenant on Civil and Political Rights has been ratified (as of
December 31, 1883) by some 77 states and includes an QOptional

271 Michael Bendel, "La liberté& d association dans 1 optique
de la  Charte canadienne des droits et 1libertés”, dans
Perspecti 1 i ’
sous la dir. de Daniel Turp et G&rald A. Beaudoin, (Cowansville
(Québec), 1986), pp. 322-349, p. 327.

272 Sohn and Buerghental, supra, note 270, p. 35; see
Annex D on p. 181 for the text.

273 Sohn and Buerghental, supra, note 270, p. 52; see
Annex D on p. 182 for text.

274 Bendel, gupra, note 271, p. 8.
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Protocol under which individuals may present complaints about
violations of the Covenant.275 As a result, it has assumed a
greater importance. In fact, a recent decision of the United
Nations Human Rights Committee, which considers complaints made
by w~irtue of the Optional Protocol, on a case enanating fronm

Canada, decided that Article 22 of the International Covenant on

Civil and Political Rights did not guarantee the right to strike
and decided the complaint was jnadmissible.278 The complainants,
nembers of the Alberta Union of Provincial Employees, had invoked
the provision against a strike prohibition for provincial
governnent employees contained in Alberta’s PBublic Service
Emplovees Relations Act.277 The prohibition had also been the
focus of a complaint before the ILO Committee on Freedom of
Association.278 Jn reviewing the drafting history of the
Covenant, the UN Committee deduced that the drafters had not
intended to guarantee the right to strike unlike Article 8 of the
Int £ 1. ¢ I E . Sacial | Cult 1 Righ

which provides for it explicitly. Five members of the UN

275 Ihid.

276 J B, et @al. v. Canada, United Nations Human Rights
Committee, 18 July 1986, Communication No. 118/1982, in (1986) 3
C.H.R.Y.B. 213-226, at p. 222-223.

277 S.A. 1977, c. 40.

278 Case No. 893 (Canada/Alberta), supra, note 210, the
Comnittee had decided that the prohibition was in violation of
freedon of association and the complaint was the subject of
litigation before the courts when Albcrta fuiled to comply with
the decision in the case A.U.P.E, v. Alberta, (1880) 120 D.L.R.
(3d) 590 (Alta. Q.B.). See discussion on pp. 65-68.
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Committee dissented and in a separale opinion argued that the
drafting history did provide suffticient grounds for proteclion of
the ripght to strike under Article 22 which is compatible with the
ILO s definition of {reedom of assoclation.?79 It is difficult to
accept Lthe wvalidity of this decision. While Lthe UN Human Rights
Commitiee reviewed the decision of the ILO Committee on Freedom
of Association in the same w@atter, it, failed to give it any
consideration, relying mainly on a textual argumenl to reject any
protection of the right to strike under Article 22 of the
laternational Covenant on Civil and  PRelitical _Rights. Using a
similar textual argument, the dissenting members ol the UN Human
Righls Committee concluded differently. They found the inclusion

of the phrase "including Lhe right to form and join trade unions
for the protectton of his interests” in Article 22 of the
Govenant was a delermining factor in concluding that protection
of the right toe strike was possible without deciding on Lthe
merits of  Lhe question. In addition, they noted that paragraph 3
of Article 22 provides explieilly that a State party to ILO
Convention No. BY cunnot adopt legislalive measures which would
prejudice the guaranl.ees provided therein. They notced Lhere was
room for compatibility belbtween the two international instruments.
Both opinicus noted the explicit pguarantees of the right to
strike provided by Articie 8 of the International Covensant o
Economic, Hocial and Cultural Righks, but obviously had no juris-

diction to apply it. Canada, nevertheless, still remains bound by

278 Suypra, note 276, pp. 224-226.
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this provision. 1t is doubtful whether this one decision would
carry much weight against the mussive body of case law on trade
union freedom of association generated by the ILO Committee on
Freedom of Association since 1851. Canada still remains bound to
respect its obligations under the ILDO, as we have discussed
earlier, which recognizes a protection of the right to strike
subject to certain limitations.

Canada’s international human rights obligations should have
an enormous bearing on how the rights and freedoms contained in
the Charter will be interpreted. In the case of freedom o1
association as it applies to trade unions, ILO Convention No. 87
and the interpretation of freedom of association by the ILO
Committee on Freedom o7 Association stands as a strong authority.
Canada’s other international obligations with respect to freedom
of association under the International  Covenants, which
specifically do not preclude ILO Convention No. 87, are arguably
compatible. If the Charter is meant to reflect our nation’s
values, surely these must be assessed in light of our
international obligations.280 It is our contention that such a
balance must be struck since we submit, as will be demonstrated
in Part II, that with respect <o trade union freedom of
association, a broad conception of freedom of association has

already evolved and been accepted over the space of a hundred

280 Maxwell Cohen, "Towards a Paradigm of Theory and
Practice: The Canadian Charter of Rights an' Freedoms--

International Law Influences and Interactions”, (18ib) 3
C.H.R.Y.B. 47-73, p. 50.
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years within Canada, and following the ratification of ILO
Convention Ro. 87 and other relevant international instruments,
their conformity to these obligations must be examined. The ILO s
Committee of Experts, as was demonstrated euarlier, has already
had the opportunity to confirn Canadian compliance with
Convention No. 87. 1In addition, a significant number of
complaints emanating from Canada have been examined by the
Governing Body's Committee on Freedom of Association to allow us
to define reasonable parameters of freedom of association under
the Charter. There is explicit recognition of this balance to be
found in the wording of the preamble included in a federal labour
statute281 yhich provides as follows:
"Whereas there is a long tradition in Canada of
labour legislation and policy designed for the
promotion of the common well-being through the
encouragement of free collective bargaining and
the constructive settlement of disputes;
And Whereas Canadian workers, trade unions and
employers recognize and support freedom of
association and free collective bargaining as
the bases of effective industrial relations for

the determination of good working conditions and
sound labour-management relations;

And Whereas the Government of Canada ham ratified
Convention No. 87 of the International Labour
Organization concerning Freedom of Association and
Protection of the Right to Organizc and has assumed
international reporting responsibilities in this
regard;..."

The preambles notes the "tradition” of Canadian labour
legislation which was born out of an acceptance of certain values

and later ackuwowledged and affirmed by Canada’s ratification of

281 An Act %o amend the Capada lahour Code, S.C. 1872, e. 18.
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Convention No. 87 and, therefore, acceptance and reaffirmation of
the ILO's role in the promotion and protection of trade union
freedom of association. It follows that Canada’s constitution
must recognize these accepted values as being enshrined in the
Charter of Rishts and Freedoms. These conclusions will be
examined further in Part II when freedom of association under the
Canadian Charter of Rights and Freedoms is discussed along with

the effect of the ILO s definition on its interpretation.
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PART II - TRADK_UNIQN_EREEDCH OF_ ASSOCIATIOQON_UNDER THE
CANADIAN_CHARLER_QOF RIGHIS AND ERKEDOMS

This Part will deal with the interpretaltion of trade union
freedom of associalion under the Canadian Charter_ of Rights and
¥reedoms. Chapler 1 will probe the origins of trade union
freedom of association in Canada from Lhe repeal of the restraint
of trade laws in the nineteenth century to the adoption of Lhe
Wartime Labour Relutions Regulations of 1944 to the post-war
evolution of trade union freedom of association. Chapter 2
will examine trade union freedom of association under the
Canadian_ Bill _of Riphis and its possible effect on Charier
interpretation. Chapter 3 will deal with the interpretation of
freedom of associalion under the Charler ineluding a review of
Lhe principles of interpretation of the Charter and Lhe sources
that may be invoked, including extrinsic material and interna-
tional law. Chapter 4 will review and discuss the case law
dealing with freedom of association under the Charier.

Chapter 1 - The Origipns of Trade Union_ireedom of
Association_in Canada

Freedom of associalion is proteckted by Section 2(d) of Lhe
Charter. In relation to +trade unions, this fundamenlal freedom
has particular significance for ULthem in that many of them feel
that this provision of the Charter was meant to enshrine the
rights that were gained follcwing a difficult and painful
skhruggle. The evolotion of this struggle is relevanl to our
analysis of the interpretation of freedom of association under
the Charter since it demonstrates that the underlying philosophy
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of our present collective bargaining system is deeply rooted in
that struggle. In addition, it has been argued that the adoption
by the federal and provincizl governments of a policy of state-
controlled collective bargaining--an end product of the struggles
of the trade union movement itself--has had the effect of
elevating trade unions to =a role and a station in the life of
Canadian society which has thrust upon them a status of a "fifth
estate."282 It is not the intention to provide an exhaustive
account of the evolution of Canadian labour law and the
collective bargaining system, but rather to focus on the most
significant events that relate to the protection of trade union
freedon of association.

In the following analysis, we will examine the origins of
trade union freedom of association in the nineteenth century when
trade unions were first outlawed under c¢riminal law as illegal
combinations in restraint of trade. The subsequent amendments to
the restraint of trade statutes and the recognition of the trade
unions’ right of association and its effect will then be studied.
Events leading up to the adoption of the Wartime Labour Relations
Regulations of 1944 and its subsequent influence on Canadian
labour legislation will also be discussed. Within this context,
the international protection of freedom of association by the ILO

in relation to Canada will be assessed.

Zz8z2 A _W_R. Carrothers, E.E. Palmer and W.B. Rayner,
Collective Bargaining Law in Canada, Second Edition, (Toronto:
Butterworths, 18868), p. 12.
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Section 1 - Resiraint of trude laws

Freedom of assoeiation for traude unions came about through a
curious evolution of legislative enactmenis and Judicial
interpretations that followed a period when Ltheir activities wore
suppressed on the grounds that they were unreasonable restraint
of trade.?83 The origins of Lhe first trade unions in Canada can
be traced to the eighteenth century when voyageurs working for
the North West Fur Trading Company wenbt on strike on August 3,
1794, for higher wuges.281 1t is believed tLhat t.he first trade
union in Canada was a Quebec City printers’ organization founded
apparently in 1827.285

The treatment of trade union activity as illegal restiraint
of trade originated in England during the eighteenth century. The
advent of Lhe industrial reveolution introduced the factory system
and prompted collective action [rom workers who sought Lo improve
working conditions.?28% Up to that time, the State had atiempted
to control wages and hours of work through the Jjudiciary and

later by special legislation._287 At the time, criminal law

283 I..bJ.d-

284 Charles Lipton, The Trade VUpiou Movemenl of Cuvada,.
1827-1958, (Montreal: Canadian Social Publications Limited,
1968), p-1.

zas Lhid., p. 3.

288 Carrothers et al., supra, note 282, pp. 12--13, und
George W. Adams, Canadian_ Labour lLad, (Aurora, Ontario: Canada
Law RBook Ine., 1883), p. 2.

287 Carrothers et al., supra, note 282, p. 13 and Adams,
supra, note 286, p. 2.
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regarded combinations to raise wages against the intent of the
statutes as an offence.?88 The Cowmbination Acts of 1798 and 1800
reflected the philosophy of “laissez faire” capitalism by
Forbidding combinations of employers and employees in order to
protect free competition and encourage private initiative.2889
They had the effect of creating an imbalance in favour of the
enaployer. In 1824, after considerable debate over the role of
trade unions and public poliey towards them, the Acts were
repealed.280 The following year, after considerable industrial
unrest, a new Combination Act291 gas adopted which prohibited
acts inducing workmen to Jjoin or employvers to alter the conduct
of business.292 While the Act did not change the common law
status of trade unions as bodies acting in restraint of trade, it
did provide some recognition for collective bargaining in that
members of a trade union were only liable to charges of criminal
conspiracy if they were involved in a dispute other than one
designed £o improve wages or reduce hours of work.283 As well,
Parliament and the courts assumed that combinations to affect the

termz of employment were criminal conspiracies at common law

288 Carrothers et. al., supra, note 282, p. 13.
288 Jbid.

280 Carrothers et. al., supra, note 282, p. 13, and Adanms,
supra, note 286, p. 3.

281 (J.K.) 6 Geo. IV, e. 129.
202 Carrothers et. al., supra, note 282, p. 14.

283 Adams, supra, note 286, p. 4.
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except as allowed by the Combination Act of 1825.294 It would not
be until the reforms of the 1870°s that trade unions would gain
better protection for freedom of association. In 1867, the Royal
Commission on Trade Unions was appointed and its report formed
the basis of the reform legislation.295 Tyo statutes were adopted

in 1871 affecting to trade unions. The first, the Criminal Law
Anendment, Acit,?®6 refined the terms of the Coxbination Act of

1825 and freed from the law of criminal conspiracy conduct that
might amount to restraint of trade.297 The second, the Trade
Union Act,298 declared that trade union members were not liable
to prosecution for criminal conspiracy simply because their
activities were in restraint of trade.2®9 In relation to civil
liability, it removed restraint of trade as a impediment to the
validity of agreements concluded by trade unions. It also
established a registration system which brought trade unions
under the law, but deliberately kept certain internal affairs of
trade unions out of the courts.300

The origins of trade union freedom of association in Canada

underwent a similar evolution. In fact, Parliament borrowed

284 Carrothers et. al., supra, note 282, p. 14.
288 Adams, supra, note 286, p. 4.
208 (J.K.) 34 & 35 Vict., e¢. 32.
287 Carrothers et. al., supra, note 282, p. 186.
288 (U.K.) 34 & 35 Vict., ec. 31.
2889 Adams, supra, note 286, p. 4.
300 Carrothers et. al., supra, note 282, p. 16.
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largely on these last two English statutes in their search for
solutions to conflicts that had arisen with the emergence of a
trade wunion movement in Canada in the nineteenth century. The
incident that drew attention to the gquestion was the Toronto

printers strike in 1872.301 The Toronto Typographical Society had
been at the forefront of a movement among trade unions to obtain
a nine-hour work day.3D2 Tpe nine-hour movement, as it was
termed, became the focal point for the central labour movement
which had been established the previous year under the banner of
the "Toronto Trades Assembly” .303 {ptil then, Canadian trade
vnions had existed either as outlying branches of organizations
in England and the United States or as individeal native
societies.304 On Karch 25, 1872, the printers’ union called a
strike to support their demands for increased wages and a nine-
hour work day.305 Support for the nine-hour work day had been
growing among the various trades that comprised the Assembly. A
mass demonstration was held in support of the strike on April 15,
1872.308 fThe following day, the employers, the Master Printers’

Association, secured the arrest of the twenty-four members of the

301 Lipton, supra, note 284, pp. 28-34.
362 Ibid., p. 29.
J03 Ibid., p. 27.

S04 H.A. Logan, T i » (Toronto: MacMillan
Company of Canada Ltd., 1948), p. 38.

905 Thid., p. 39.
308 Lipton, sSupra, note 284, p. 30.
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Printers” Vigilance Committee (i.e. strike committee) on charges
of seditious conspiracy.397 The movement rallied behind the
arrested printers and demanded their release. On April 186, 1872,
the printers were brought to trial. The Defence argued that the
union had been accepted by the community for over Lwenty-{ive
vears and was not i1llegal.398 The Crown asserted that the common
law forbade combinations of 1labour and that Canada had no
exempting regiuluation.?°08 Justiece HeNab ruled that Lhe arrested
printers were guilty of being members of an i1llegal
combinalion 310

On that same April 18th, the governument of Sir John A,
Macdonald introduced legislation to end the prosecution of Lhe
printers by borrowing on the preceding English legislabion. The
Trade lnion  Acht31ll, which copied khe English statute of Lthe suame
name, declared that the purposes of a trade union were notl

unlawful merely becsuse they were in restraint of trade. The

307 [ogan, supra, note 304, p. 40,

208 In the forty vears prior to 1872, the number of trade
unions in Canada had grown rapidly snd employers appeared Lo he
quite tolerani of their existence until workers began asserting
their strength in the trade union movement to make further gains.
See Mark Churtrand, "The Firsl Canadian 'I'rade Union Legislalion:
An Historical Perspective”, (1884) 16 Ottawa L_R. 267-286, at pp.
269-270.

309 Liplton, supra, note 284, p. 32.
310 Thid.; see also Charktrand, supra, note 308, p. 272.

311 (1872), 35 Viet., . 30;llowever, it only applied to
{rade unions who had ~egistered under the Act.

95



Criminal Law Amendment _Act312, was copied, as well, from the
English statute of the same name.313 MHacdonald, who was solely
responsible for introducing the legislation, noted in his
preliminary remarks in the House of Commons that the Acts had
been modelled on the British statutes adopted in the previous
year which had freed workers from laws which had been "opposed to
the spirit of the 1liberty of the individual”.314 As a result of
the intervening legislation, the prosecutions stemming from the
printers strike were stopped.315

The legalization of trade unions in Canada in 1872 was far
from being without its deficiencies and existing legislation
required further amendments before trade union freedom of
association was more than adequately protected. The effect of the
1872 1legislation was to declare that the purposes of a trade
union were no longer unlawful merely because they were in
restraint of trade, but the means used by trade unions to pursue
these purposes wWere not.318 Further amendments to the criminal
statutes would be required to provide protection for other lawful

trade union activities such as strikes and peaceful picketing.

312 (1872), 35 Viet., e¢. 31; mod. (1876), 39 Vict., e. 37;
See now Section 4868 of the Criminal Code, R.S.C. 1985, c. C-46.

313 The provisions of the Act have since been incorporated
into Section 423 of the Criminal Code, supra, note 312, which
deals with intimidation.

314 Chartrand, supra, note 308, p. 267.

315 Jbid., p. 272.

316 Ibid., p. 278.
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The two statutes of 1872 did reflect an important change in the
public attitude toward trade unions.217 In 1890, an amendment318
declared that no one may be convicted of conspiracy for refusing
to work with a workean and for an employer.

By 1900, Canadian criminal law recognized the legality of
trade unions, their use of strikes and peaceful picketing. It
also specifically recognized the closed shop as a legitimate
object,31® exempted unions from the anti-combines laws, and
outlawed the use of violence and the breaking of contracts so as
to impair the performance of essential services or as to endanger
life or property.220 Nevertheless, they were not protected from
attack, nor was a framework for collective bargaining
established. This protection would only come after the Great
Depression of the 1830°s and the precedent set by the U.S. Wagper
Act.321

It should be noted, however, that this legislation did not
create freedom of association and the right to strike but instead
recognized their existence. In this respect, it is interesting to

note the following conclusions reached by MNr. Justice Locke in

317 Adams, supra, note 286, p. 5.

318 1890, 53 Viet., e¢. 37, s. 19, presently Section 467 of
the Criminal Code, supra, note 312.

318 Carrothers et. al., supra, note 282, p. 30.

320 Jhid.; see Section 422 of the Criminal Code, supra, note
312.

321 Jbid., p. 31.
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the case of Canadian Pacific Railway Co. v. Zambri®22:

.I do not agree with the contention of the respondent
that the right to strike is expressly given tec employees
by s. 3 of The Lahour Relations Act. That section, saying
that every person is free to join a trade union and to
participate in its lawful activities , and s. 4 giving a
similar right to persons to join an employvers  organization,
are equally meaningless. No statutory permission is
necessary to participate in the lawful activities of any
organization. Furthermore, it is not the union that strikes
but the employees. The statute, however, implicitly recog-
nizes that employees may lawfully strike by restricting thnat
undoubted right during the currerncy of collective
agreenents, during the period in which coneiliation
proceedings are being carried on and for a defined period
after an award. Section 57(2) refers in terms to a lawful
strike. The objections to the legality of strikes on the
ground that they are unlawful conspiracies or in restraint
of trade which might formerly be made the subject of
crimninal charges have long since disappeared by reason of
the provisions of the Criminal Code, and combinations of
workmen for their own reasonable protection as such are
expressly declared to be lawful by s. 411 of the
Criminal Code and the predecessors of that section.

While the right existed at common law at the time of
the passing of The Labour Relations Act, that right was
limited and controlled in the ecircumstances I have mentioned
and it is expressly recognized after the expiration of these
periods..."323

Thus, and as will be discussed further, trade union freedom
of association and the right to strike do not originate from
modern statutory labour legislation. The effect of the 1872
legislation wss to recognize these rights from a negative
perspective in that the legislator did nothing, or rather ceased
from doing anything, to prevent trade union organization and

activities, but at the same time did not enact provisions to

322 (19621 S.C.R. B09.
323 Ibid., at pp. 620-821.
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promote und protect them.324

Section 2 - The Warlime labonr Relations_Regulatlons
of_ 1944

The {first direct antecedent of our presenl collective

bargaining legislation was the federal Conciliztion_ Act of

1900.325% DOnce agaln, it wes an  almost complete reproduction of

the United Kingdom QCoucilialion __Ack of 1898, buat unlike the

latter which had grown out of existing voluntary practices, the

Canadian statute was imposed as government poliecy.326 Unlike the
previous [rude Union.  Act®27 the Conciliation Ack set aboutl to
create a bargaining structure for emplovers and workers represen-

ted by trade unions. It did not succeed because il relied entire-

ly upon the parties’ willingness to submit themselves to Lhe

procedure of the Act, nor did il oblige the employer fto recognize

824 Claude D "Aoust and Francois Delorme, "The origin of
freedom of association and of Lhe right Lo strike in Canada: an
historical perspeclive," (1381) 36 Relat. Ind., 884-921, at p.9Y16.

325 5.(. 1900, ec. 24; There were some provincial initiatives
prior Lo the adoption of the Congiliatioa Acl, but Lhese were not
very significant in that they relied on the voluntary submission
of disputes by the parties (Adams, supra, note 286, p. 6; and
Carrothers, subpra, note 282, p. 32).

326 Carrothers et. al., supra, note 282, p. 32.

327 I{ is interesting to note that during its life span Lhe
constitutionality of +the Trade Union _.Act was never put into
question. In an obiter dictum in the case of Starr v. Chuse,
(1192571 S.C.R. 485, at p. H08) Justice Duff expressed a doubt
about the Federal Parliament s authority to enacl several of its
provisions (Chartrand, gupra, note 308, p. 288). Nevertheless,
since few trade unions chose to be registered under this Act the

issue never became critical (Carrothers et. al., supra, note 282,
p. 23 and 30).
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or bargain with a unien of his employees.328 Although it
conltained many features which were carried forward into
subsequent legislation, much like its provincial predecessors,328
it remained virtonally unused.¥30 Tollowing a number of major
labour disputes, the Industrial Dispules Investisgation Act331 wus
adopled tequiring compulsory investigation and postponement of
the right to strike and to lock-out, which also meant freezing
Lerms  and conditions of emp loyment. pending efforts atl
conciliation.332 The Act proved to be 1inadequate in many
respects333 and did not serve to sufficiently remedy the failings
of the Conciliabian Act. it was designed more Lo end a dispuate
rulLher than resolve the issues in dispute.334 Furthermore, Lhis
Act was later declared unconstitutional in 1825 by the Judicial
Committee of the Privy Council in the case of Toronte Rlectric
Commissiovers v. Snider.®35 The Judicial Committee ruled thal the
Industrial Disputes lnvestigal ion_Acth was concerned wilh civil
rigghts of employers and employees in the province and coming

within the ambit of "Properly and Civil Rights"” under Seclion 92

328 (Currothers et. al., supru, note 282, p. 32.
329 Supra, note 325,

330 Tbid., p. 35.

831 §.¢. 1907, c. 20.

332 Carrothers et. al., supra, note 282, p. 36.
333 Jbid., p. 37.

404 Adams, supra, note 286, p. 8.

835 [1925] A.C. 396.
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of the British North America Act. As a result, the Act was
amended limiting its application to “employment upon or in
connection with any work, undertaking or business which is «ithin
the legislative authority of the Parliament of Canada."”338 The
Snider decision had the effect of destroying the policy of
centralization of legislative authority in the area of labour
relations and affirming the predominance ot provincial jurisdic-
tion over Canadian labour law.337 Nevertheless, the 1925
amendments to the federal Act did provide that it would apply in
a national emergency, in accordance with the "peace, order and
good government" power under Section 81 of the British North
America Act, and allowed the provinces to make the Act applicable
to their Jjurisdictions.338 By 1932, all of the provinces, with
the exception of Prince Edward Island, had adopted enabling
legislation making the federal Act applicable within the
provinces.332 As a result, before the onset of the Great
Depression of the 1930°s Canadian bargaining law remained

unchanged and still was concerned only with state supervision of

336 Ap Act to Amend the Industrial Disputes Investigation

Act, 1807, $.C. 1925, c. 14.

337 Carrothers et. al., supra, note 282, p. 38, and Adams,
supra, note 286, p. S.

338 Carrothers et. al., idem., p. 40, and Adams, idem.,
p. 10.

338 Carrothers et. al., idem., p. 40, and Adams, iden.,
p.10. Adams notes that these enabling statutes were probably
unconstitutional as improper delegation of power, but they did
provide a transition period between the previous federal control
over labour relations and the subsequent affirmation of
provincial jurisdiction as a result of the Snider case.
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collective bargaining and neglected to protect Ltrade union
organization or the administration of colleciive agreements.34u0
During the time of these lepgislative experiments, trade
unions rocognléud the pgains they had made since their exemption
fFrom Lhe restraint of trade laws, bul had to struggle [urther For
Lhe recognition of their right fto pursuwe their aims and purposes.
The period since the Jegalization of trade unions up to the
beginnings of the twentieth century was marked by bitter strug-
gles for recognibion by a growing Lrade union movemeni confronted
wilh recaleitrant employvers who used several +tacties Lo combat
them.311 The most noteworthy of these incidents was the Winnipeg
General Strike of 1819.342 (ne of the major demands of this
strike had been recognition by employers and goveraments of the
right. to organize and the ripht to bargain collectively.343 The
advent of the Great Depression in the 1930°s brought an increased
militancy in the trade union movement. The number of strikes and
demonstrations rose dramatically as workers sought once again to
secure Lheir ripghts Lo organize und bargain collectively.244 At
t.he outbreak of World War I7, strong support For the Ltrade union

novement had solidified which resulted in tLhe establishmeni in

340 Carrothers el.. al., supra, nolte 282, p. 40.
J11 hLipton, suprn, note 284, p. 11l.

S42 lhid., pp. 185-217.

943 lbid., pp. 182 and 212.

344 [hid., pp. 256-259.
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1940 of the Canadian Congress of Labour.345

During the late 1930°s, a number of provinces adopted
statutes designed according to the American National Labor
Relations Acgt,348 the so-called Wagner Act, which confirmed the
legality of collective bargaining and freedom of association, but
nevertheless proved inadequate because they were either
declaratory or enforceable through criminal prusecution.347 In
addition, an amendment to the Criminal Code in 1838 made it an
offence for an employer to dismiss or to refuse to hire a person
becanse of union membership or to use intimidation to prevent a
worker from belonging to a union.348

Under mounting pressure from a strong labour movement and
faced with a scarcity of labour, the federal government reacted
by enacting legislation that would become the foundation of our
present collective bargaining framework.34® [In 1940, as part of
its wartime labour poliey, the government issued a statement of
principles which were implemented in subsequent orders-in-council

and are contained in current legislation.350 First, it declared

345 Jbhid., p. 267; The CCL became the Canadian Labour
Congress in 1956.
346 (1935), 49 Stat. 449.

347 Carrothers et. al., supra, note 282, pp. 47-48, and
Adams, supra, note 286, p. 12.

348 Jt is now contained in Section 425 of the Criminal Code,
supra, note 312Z2.

348 Lipton, supra, note 284, pp. 266-269.

350 Carrothers et. al., supra, note 282, p. 48, and Adanms,
supra, note 286, p. 12.
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that workers should be free to organize into trade unions. As
well, it opposed the use by workers of coercion or intimidation
of any kind to obtain union members. Second, workers, through
their trade union or other representative chosen by them, should
be free to negotiate conditions of work with a view to the
conclusion of a collective agreement. Third, disputes should be
settled, without stoppage of production, through negociation,
conciliation and the machinery of the Industrial Disputes
Investigation Act. Fourth, every collective agreement should
provide machinery for the settlement of disputes arising out of
the agreement.351 In December 1940, an order-in-council3s2
declared a wage policy. Another series of orders-in-council353 in
1941 established a general system of wage control under the
National War Labour Boards. In 1941, an order-in-council declared
the right of peaceful picketing.354

In February 1944, the Wartime Labour Relations
Regulationg355 gere proclaimed. These regulations reflected
experience, among others, under the Industrial Disputes
Investigation Act, the American Wagner Act of 1935 and the two
wartime Orders-in-Council establishing the Rational War Labour

Board and creating the Industrial Disputes Investigation

351 Carrothers et. al., supra, note 282, p. 49.
352 p_C. 7440.

353 pP,.C. B2b53, 9514, and 10185.

as4 p .C. 8021.

355 P.C. 1003, February 17, 1944.
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Commission.338 These regulations have been described as Canada’™s
first comprehensive labour policy, embracing union organization,
contracl negotialtion and contract administration.35% 0f all Lhe
sources thalt influenced the conltenls of post-war legislalion, the
Wartime Labour Relations Regulations of 1944 had the most direct
impact .3%8 They recognired trade union freedom of association.
Emplovers were prohibited from interfering in union atfairs and
from discriminating against workers for union activibty. In turn,
unions were forbidden to meddie in employers’™ organizations and
to use coercion or intimidation teo Force union membership.

The Regulations established a syslem of compulsory
collective bargaining through the certification of trade unions
#s barpgaining representatives of appropriate bargaining units.
Compulsory conciliation intervened when the parties were unable
.o reach an agreement. Work stoppages were prohibited untii the
bargaining agent had been certilfied and the procedure of
conciliation was exhausted. The Regulationz also required that
the parties arrangfe to settle disputes relating to the
interpretation or violation of Lhe coliective upgreement wilhout
stoppage of work. J}f they failed Lo establish Lheir own
procedure, the Board had jurisdiction to impose a precedure. This

feature marked the beginning of compulsory arbitration of

358 Carrothers et. al., supra, note 282, p. 50, and Adams,
supra, note 286, pp. 14-15.

357 Carrothers et. al., idem., p. 50.
358 Jhid.
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grievance disputes and the changing status of the collective
agreement . 358

The Regulations applied to the federal jurisdiction and to
other industries within provincial jurisdictions where the
provinces brought themselves within the ambit of the legislation.
The Regulations were made applicable in nearly all of the
provinces, thus establishing uniformity of labour poliey in

Canada .30

Section 3 - Post-¥ar Evolution of Trade linion
¥ ’ £ A v

Almost seventy-five vyears after the legitimacy of their
existence had been affirmed, trade unions in Canada had now made
significant gains in the realm of collective bargaining. The
Wartime Labour Relations Regulations of 1944 recognized three
main rights that comprised trade union freedom of association as
it had evolved up to then. They recognized freedom of
asscciation, the right to bargain collectively with a view to
concluding a collective agreement and the right to resort to
economic sanctions in the process, i.e. the right to strike, upon
the termination of a collective agreement and after government

intervention through conciliation.38% They also embodied the main

358 Jbid., p. 52.

380 ]Jbjd., and Adams, suprsa, note 286, p. 15. Quebec and
Saskatchewan chose to adopt their own legislation.

3812 Carrothers et. al., supra, note 282, p. 60, and Adams,
supra, note 286, p. 16.
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features that were to become the foundation of post-war labour
legislation.

These Regulations were continued into 18948 1in order to
enable the federal and provincial governments to develop the
peacetime policies.362 A conference of labour ministers in 1946
agreed on a number of uniform principles which embodied
essentially the principal rights described above.383 Eventually,
all of the jurisdictions adopted legislation in accordance with
these principles.3%4 Presently, general labour relations statutes
exist in all of the Jjurisdictions which still reflect and
recognize these fundamental principles.365 Although there are
differences in Canadian labour law among Jjurisdictions, they are

largely concerned with structure and procedure rather than basic

principles. 3866

382 Carrothers et al., supra, note 282, p. B60.
383 Ibid., p. 82, and Adams, supra, note 288, p. 16.

384 Carrothers, et. al., idem., pp. 85-88, and Adams, iden.,
p. 16.

385 Canada Labour Code(Part 1), R.S.C. 1985, ec. L-2, as
amended (Federal); Labour Relatjons Act, R.S.A. i88B0, c. L-
as amended {Alberta); Industrial Relations Reform Act, S. B C
1987, c¢. 212, as amended (British Columbia); Labour Relations
Act., S.M. 1972, ec. 75, as amended (Maniteba); JIndustrial
Relations Act, R.S.N.B. 1973. c. I-4, as amended (New Brunswick);
Labour Relations Act, 1977, S.N. 1877, c. 64, as amended
(Newfoundland); Trade Uniop Act, S.N.S. 1972, c. 19, as amended
(Nova Scotia); Labour Relations Act, R.S5.0. 13980, e. 228, as
amended (Ontario); Labour Act, R.S.P.E.I. 1974, c¢. L-1, as
amended (Prince Edward Island); Labour Code, R.S.Q. 1877, c. C-

27, as amended (Québec); Trade Union Act, R.S.5. 1978, c¢. T-17,
as amended (Saskatchewan).

386 Adams, supra, note 286, p. 17.
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While it has been surmised that trade union freedom of
association, comprising the right to bargain collectively and the
right to strike, is a creature of legislation,387 this is not an
accurate reflection of the evolution that took place in labour
relations from the mid-nineteenth century to the end of the World
War II. As has been demonstrated, the trade union movement had
been pressuring for recognition of freedom of association for a
number of years before obtaining significant gains. The
principles that were recognized in the Wartime Labour Relations
Regulations represent a "fundamental philosophical statement™.36€
They represented 8 compromise between the competing interests of
employers and workers.388 The federal government initially
intervened to establish this compromise by regulating the
exercise of these rights in the national interest. These rights
did not flow from the legislation and did not arise from a
historical and political vacuum, but rather evolved from national
and international events that helped to shape and define thenm.
One must remember that around the time Canadian workers began to
intensify their efforts to obtain recognition of their rights,
the ILO had been established and mandated to protect freedom of
association and, as has been noted in Part I, Canada had been an
active player in this process. Although labour relations

legislation in Canada has since evolved to encompass a number of

387 Carrothers et. al., supra, note 282, p. B2.
sse Thid., p. 60.
389 Ibhid., p. 57.
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other features, nevertheless, the underlying basic and Fundamen-
i.al principles that were recognized by wartime and post-war
labour relations legislation became sccepted values, which were
subsequently recognized and protected by the adoption of 110
Convention No. 87 1in 1848, and which have endured up Lo Lhe
present.. Their common origin through the Wartime Labour Relations
Regulations of 1944 has given them a universal character within
Canada.370 1% follows, therefore, that these factors must be con-
sidered in the interpretation of Section 2 (d) of Lhe Canadian
Charter of Righhts_and Freedoms.

It is also important to reiterate Canada’s obligations wikh
respect to the [LO Conventions and their effect on the inter-
pretabion of freedom of association under the Charter. Does tlic
mere conformity of Canadian labour legislation Lo [LO Conventions
suffice to fulfill these obligations? It is doubtful that the
suprene law of the land could be interpretoed without reference to
international law considering the wvirtwal lack of Canadian
Judiecial interpretations on the matter.371 Neverthecless, as has
been demonstrated, certain values have come to be accepled as
being part of trade union freedom of association within Canada
and have been measured in sccordance with international law Lo a
certain extent. It is reasonable to conclude that this broad
definition of trade union freedom of association is valid under

international law given what the IL0O has consistently determined.

370 Adams, supra, note 286, p. 12.
371 Bendel, supra, note 271, pp. 324-32b.
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In addition, the limitations imposed by this definition are
arguably also acceptable under the principles elaborated by the
1LO0 =and c¢an therefore be Justified under Section 1 of the
Charter. This relationship between domestic law and international
law is reconcilable under the Charter and will be discussed

further.

Chapter 2 - TLadﬁ_unign_Exﬁﬁdgm;gt_AssnniaLign
under Lhe Canadian Bill of Rights

The Canadian__Bill _of Rights®72 is essentially the only
Canadian precursor to the Charter_of Rights and Freedoms which
could shed some light on the issue. Article 1 of the Bill of
Rights provides as follows:

“1. 1t is hereby recognized and declared that in
Canada there have existed and shall continue to exist
without discrimination by reason of race, national

origin, colour, religion or sex, the following
human righls and fundamental freedoms, namely,

(e) freedom of assembly and association
It is imporlLant to note that the Bill of Rights only applies
to federal legislation. Since its enactment, there have been
relatively few ecases relating to the Bill of Righhks in relation
to freedom of association. Most of the cases that did arise have
involved trade unions. The wording of the provision denotes a
relationship between freedom of association with freedom of

assembly. However, as Tarnopolsky noled, infringements of civil

872 R.5.C. 1885, App. III.
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liberties usually involve several rights and freedoms at the same
time.373 Nevertheless, it is 1important to note that freedom of
association has been given separate and independent protection
under the Charter.374

In attempting to define freedom of association, Tarnopolsky
considered that it:

“...can be said to be an outgrowth of the freedoms of
speech and assembly, and the much earlier right to
petition, [and it] concerns the right to join in common
cause with another or others in the pursuit of lawful
objects. It has an important distinguishing charac-
teristic in that it is of a continuing rather than
a temporary nature.”375

The court decisions shed little light on the scope of [freedom of
association. In Swait v. Board of Trustees of Maritime Transpor-
tation Unions.3®76 the Quebec Court of Appeal ruled that a federal
statute which had placed a maritime union in trusteeship
following the recommendation of an industrial inquiry commission
did not violate freedom of association and assembly. Without =much
elaboration, the court ruled that the MHaritime Upions Trustee
Act377 was intra vires and falling within the ambit of

"Navigation and Shipping” under s. 91 (10) of the BLN.A. Act.

373 Walter Tarnopolsky, The Canadian Bill of Rights, Second
Ed., (Toronto: Macmillan of Canada Ltd., 1978), p. 1868.

374 Irwin Cotler, "Freedon of Assembly, Association,
Conscience and Religion", in The Canadian Charter of Rights and

Freedoms, ed. by Walter S. Tarnopolsky and Gerald—-A. Beaudoin,
(Toronto: Carswell, 1982), 123, at p. 157.

375 Tarnopolsky, supra, note 373, p. 201.
a7e (1966) 61 D.L.R. 317.
a7z7 §.C. 1983, c. 17.
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With respect to the argument that the Act was infringing s. 1 (e)
of the Bill of Rights in that it deprived the members of control
over the affairs of the wunion, the court concluded that
“Parliament had sought to manage the Maritime Transportation
Unjions in the best interests of its members consistent only ‘with
the natural and public interests of Canada"".378 In addition, the
court held that the Act had "as its precise aobject the protection
of democratic liberties, which the provisions of the Canadian
Bill of Righis seek to uphold."37®

In H#hitfield v. Canadian Marconi Co. Ltd.,38%9 the Quebec
Court of Appeal ruled that a clause in a contract of employment
which prohibited fraternization or association with the native
population while under the employ of the company involved did not
violate the plaintiff’'s freedom of assembly and association under
the Canadian Bill of Rights since it was part of a contract to
which he had voluntarily entered into. In other words, one could
voluntarily assume limitations to freedom of assembly and
association.381 Jt is doubtful that this ruling would have a
profound influence on the manner in which freedom of association
under the Charter is interpreted since the Supreme Court of

Canada has already decided in Retail, Wholesale and Department

378 Jhid., p. 321, per Hyde J., Pratte and Rinfret JJ.
concurring.

378 Jhid., per Brossard J.
380 (19687) 68 D.L.R. (2d) 2561.

381 Tarnopolsky, supra, note 373, p. 203.
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Store Union v. Dolphin Delivery that the Charter does not apply
to private action.382

There were other notable cases during the pre-Charter period
where trade union freedom of association was considered in some
nanner.383 In Canadian Pacific Railway Co. v. Zambri,384 the
Supreme Court of Canada ruled on the validity of strikes as a
lawful activity of the union under the Ontario Labour Relatijions
Act. An employer had dismissed employees who were engaged in a
lawful strike under the Act contending that they had to terminate
their contracts of employment in order to engage in a lawful
strike. Mr. Justice Locke, in rendering his decision, noted that
the right to strike existed at common law when the Lahonr
Relations Act was enacted and was not created by the Act.383 The
legislation had intervened to restrict its exercise. He also
stressed that a strike is a "lawful activity” and that
"furthermore, it is not the union that strikes but the

enployees."388 The other justices, in rejecting the employer’s

3sz [1986] 2 S.C.R. 573.

383 Tyo other cases, Qil), Chemical and Atomic Workers Inter—
national Union v. Imperial 0il Ltd., f{1863] S.C.R. 584, and Smith
and Rhuland Ltd. v. R., [1953] 2 S.C.R. 95, which dealt with
government interference in trade union affairs, do not shed any
light as to how freedom of association may be interpreted under
the Charter with respect to the right to strike and the right to
bargain collectively. See commentary by Tarnopolsky, supra, note
373, pp. 48-53, and Cotler, supra, note 374, pp. 170-171.

384 [1962] S.C.R. 609.
385 Seé excerpt from judgment quoted on p. 98.

’ees Sypra, note 384, at p. 620.
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contention, merely ruled that the strike had been lawful since
the statute had been complied with and therefore the employees
had been dismissed in breach of the Act. The distinctions made by
Justice Locke are nevertheless important and do help to shed some
light as to how the right to strike should be construed in
relation to freedom of association under the Charter of Rights
and _Freedoms.

Chapter 3 - Trade Union Freedom of Association under the
c 3 o) ¢ Righi L F I

Section 1 - Interpreting the Charter

The courts have already had the occasion of setting an
important number of rules concerning the interpretation of the
Charter, including the sources which may be invoked to interpret
its provisions. In its first Charter case, Law _Socjety of Upper
Canada v. Skapinker,387 the Supreme Court of Canada affirmed the
principle that the Charter is a constitutional document and as
such cannot be subject to ordinary statutory rules of
interpretation. The Court referred to the Charter as a "living
tree capable of growth and expansion”, words once used by the
Judicial Committee of the Privy Council to describe the British
North America Act.388 In Hupter v. Southam Inc.,3%° the Supreme

Court of Canada ruled that the Charter calls for a "purposive”

387 (1984) 9 D.L.R. (4th) 161 (S.C.C.).

388 See Edwards v. Attorney Geperal of Canada, [1930] A.C.
124, at p. 136 (J.C.P.C.).

#88 (1984) 11 D.L.R. (4th) 641 (5.C.C.).

114



N

¢

interpretation. Chief Justice Dickson, delivering the opinion of
the Court, expressed support for "a broad, purposive analysis,
which interprets specific provisions of a constitutional document
in the light of its larger objects".390 Later in R. v. Big M Drug
Mart Ltd.,®®1 the Supreme Court of Canada reaffirmed this view
and stipulated that "both purpose and effect” of impugned legis-
lation were relevant in determining whether the Charter has been
violated. In addition, it is also important to consider the
social, economic and political context in which the Charter was
adopted.®22 As well, the legislative evolution of the provision
being interpreted is an important source for contextual interpre-
tation.393

With respect to the sources of interpretation one may have
recourse to in search of these elements, the courts have
expressed varying opinions on their admissibility. The ones that
are of primary interest to wus are the extrinsic information
surrounding the adoption of the Charter and the recourse to

international law as a source of jinterpretation for its

provisions.

380 Jbid., p. 650.
381 (1885) 18 D.L_.R. (4th) 321, at p. 350-351 (S5.C.C.).

362 Dale Gibson, The Law of the Charter, (Toronto: Carswell,
1986), p. 73.

383 E_A. Driedger,

i , Second Ed.,
(Toronto: Butterworths, 1883), pp. 159-161.
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A. Extripsic_lonformabion

Among Lthe various extrinsic sources the couris may have
recourse to are the Hinntes_of _ Proceedivgs._and __Evidence of the
Speciul Joint Comniltee of the Senale apd_the House of Commons on
the Constitubtion. 1980-81. Canadian courts had, as a rule, been
relucltunt. for a long time to consnlt extrinsic sources such as
leprislalbive debales in order to inkerprebt legislation.394 In the
Anbi=Inflabion Relecence, 395 the Supreme Court of Canada departed
from this rule by consulting, among other extrinsic sources, a
povernmental white paper relating to the legislation under
review., In more recent decisions the Court has demonstrated a
conlinuinm willingness Lo make use of such external sources where
suitable. 96 [lowever, it must be acknowled;fed Lhat most of the
decisions in which such evidence is admitited continue Lo stress
thal il is to be used for purposes other than interpretation.387
In the Referaues onos. 94(2) of the MobLor Yehiclae Act. (B3.C,), %98
the Supreme Courtl of Canada recognized that in interpreting the
Charler the Hinvhes. _of . the Special Joint Committee on the
Constitubion are admissible. However, Hr. Justice Lamer, who

expressed the opinion for the majority, atlached "minimal weight”

304 Gibson, supra, noke 392, p. 5.

305 (1976) 68 D.L.R. (3d) 452 (5.C.C.).

396 Gibson, supra, note 382, p. 75; See also Churchill Falls
(Labrader) Corp. ltd. v. Attorney General of Newfoundland, (1984)
8 D.L.R. (4th) 1 (5.C.C.).

307 Ibid., p. 6.

388 [1966] 1 W.W.R. 481 (S.C.C.).
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to the Minutes in view of their “indeterminate nature” and
expressed a concern that their use could potentially serve to
freeze the rights and freedoms embodied in the Chaxter at the
time of its adoption.38® Although it is not an outright rejection
of this source of interpretation of the Charter, the Supreme
Court of Canada’s position regarding the MHinutes appears to be
overly cautious by relegating such an important document to such
a minor status. As has been noted, there may be times when the
historical background they provide may be relevant.400

In consulting the Minutes of the Special Joint Committee on
the drafting of Seetion 2(d) of the Charter we find minimal
evidence as to what was intended when freedom of association was
enshrined, but m®muoch of it is confusing and incomplete. When the
wording of the Charter was being debated, the guestion of
explicitly including the right to bargain collectively in the
freedom of association clause was raised before the Special Joint
Committee of the Senate and the House of Commons on the Constitu-
tion of Canada. On a motion by Mr. Svend Robinson, M.P., to amend
Artiele 2 (d) of the Charter to include "the freedom to organize
and bargain collectively"”, a debate ensued as to what was meunt
to be included in “freedom of association”. The Hon. Mr. Robert
Kaplan, Acting Minister of Justi e, replied as follows:

“Mr. Kaplan: Qur position on the suggestion that

there be specific reference to
freedom to organize and bargain collec-

388 Jhid., at pp. 500-501.
400 Gibson, supra, note 392, p. V7.
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tively is that that [siel is already
+ I ; I : Tati

that is provided already...in the
Charter; and that by singling out
association for bargaining one might
tend to diminish all the other forms
of association which are contemplated
—--church associations; associations of
fraternal organizations or connunity
organizations.

1f one tears apart that general

freedom of association it may diminish
the general meaning--freedonm to associate.

- .=

_..our view, as I have already indicated,
is that i i

hich 3 3 I “ded in i
right of association."46?1 [Emphasis added]
This demonstrates that the Canadian government was of the view
that the freedom to organize and bargain collectively was
ijppliecitly included in “freedom of association”. Obviously it was
felt that any explicit recognition of the right to bargain
collectively might risk singling out trade unions at the expense
of other forms of association. Nevertheless, it is interesting to
note that the affirmation that any special mention would add
"nothing which is already provided in the right of association”
indicates support for a somewhat broad interpretation of s. 2(d)
of the Charter. While it is true that the Canadian government did
not unilaterally create the Constitntion Act, 1982, these views

expressed by a government Cabinet Minister clearly indicate that

a purposive construction and a broad interpretation of freedom of

401 Special Joint Committee of the Senate and House of
Commons on the Constitution of Canada (1980-81), Minutes of
Proceedings and Evidence, at pp. 43: 69-70.
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association was intended.

B. International Law As A Source of Interpretation
During the course of the Special Joint Committee hearings
the point was raised of whether the Charter should reflect
Canada’s international obligations. At the time, Hon. Jean
Chretien, Attorney-General of Canada, made the following
statement:
*I do think that the rights we have agreed upon in

international agreements should be reflected in Lthe
laws or in the Charter of Rights that we will have

in Canada."402
The statement does appear ambiguous and does not denote a clear
purpose. Later, when pressed on the issue of whether Canada’'s
international obligations under the UR__Covenant on Civil and
Political Rights should be reflected in statutes or in the
Charter, Acting Minister of Justice Robert Kaplan replied:
“No, they should--we have an obligation to implement
ther in Canada but they could be implemented in the
federal or provincial legislation, or they could be
implemented by other regulation or by direction, or
by practice.
In other words, our obligation is not to include the
provisions of an international agreement in our
constitution. That is one possibility but that is
not the only possibility."403
Although the international agreements to which Canada is a party

do not require that they be implemented in our constitution, we

believe it would be in violation of their spirit if the "supreme

402 Ihid., p. 3:28.
403 Jbid., p. 41:15.
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law of the land” did not reflect the principles enshrined
therein. Since the Charter is meant to protect fundamental rights
and freedoms, it is only fitting that they should reflect the
international human rights guarantees which are embodied in
conventions that Canada has ratified.

As well, one must also remember that there 1is a presumption
at common law that Parliament and the provincial legislatures do
not intend to act in breach of international 1law.404 Jn other
words, there is an interpretative presumption, applicable in
construing the Charter, that Parliament and the legislatures
intend to fulfill Canada’s international obligations.405
Parliament and the provincial legislatures should not be able to
evade international obligations within the context of the Charter
what they would otherwise be bound to Ffulfill within their
legislation.

There have been many commentaries on the relevance of inter-
national law as a source of interpretation of the Charter.
Overall they favour an interpretation which takes into account
international human rights instruments, but they vary in their
approach.

Professors Cohen and Bayefsky support an interpretation of

404 Maxwell Cohen, and Anne F. Bayefsky, "The Canadian
Charter of Rights and Freedoms and Public International Law,”
(1983) B1 Can. Bar Review 265-313, at p. 280: See also Daniels v.
¥hite, [1968] ©S.C.R. 517, per Pigeon J. at p. 541-542, and R._ v.
Secretary of State for Home Affairs and another. ex parte Bhajan
Singh, (19751 2 All E. R. 1081, per Lord Denning at p. 1083.

405 (Cohen and Bayefshky, ihid., p. 283.
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the Charter that reflects Canada’s internationsl obligations in
accordance with the traditional rules that relate internmational
jaw and domestic law.496 They recognize the difficulties involved
in affirming the existence of customary international law, but,
nevertheless, find support in Canadian case law for their incor-
poration in domestic law.497 From this assumption, they argue for
their recognition under s. 26 of the Charter which preserves "the
existence of any rights and freedoms that exist in Canada”, while
relying also on the presumption at common law which provides that
Parliament and the provincial legislatures do not intend to act
in breach of international law.408 With respect to conventional
international law, they propose three possible uses in the inter-
pretation of the Charter. The first use would consider the
Charter in part as implementing Canada’s international humpan
rights obligations.408 The second possible use would be to have
recourse to iuternational conventions which Canada has ratified
but not implemented as a means of resolving ambiguities in inter-
pretation in accordance with the presumption that Parliament and
the legislatures do not intend to act in breach of international
l1aw.410 The third and final use would be to refer to non-binding

jnternational human rights conventions as aids in the interpreta-

408 Supra, note 368.

407 Jbid., pp. 279-280.
408 jbid., pp. 280-281.
108 Jbid., pp. 302-305.
410 Jbid., pp. 305-307.
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tion of similar wording contained in the Charter. According to
the first approach, our courts would be bound by the terms of
international human rights conventions ratified by Canada along
with the interpretations by authorized established internationsal
bodies. In the case of trade unions, this would invoive implemen-
tation of Convention No. 87 and the principles applied by the ILO
Committee on Freedom of Association. BSuch an approach would
concur with the interpretation we have defended. Freedom of
association under s. 2(d) of the Charter would tlus be
interpreted as protecting the ripht to bargain collectively and
the rirht to strike. In a subsequent article, Professor Cohen
notes the great extent to which the drafting of the Charter was
influenced by international human rights law.411 He also laments
the fact that the Charker does not include an explicit reference
to international law, as do some other constitutions, which would
have removed any doubt as to its application.412 The other two
suggested nses of international human rights law proposed by
Professors Cohen and Bayvefsky could serve to lend support to a
broad interpretation of freedom of association to the extent that
they would allow for the application of Canada’s obligations
under ILO Convention No. 87 as discussed earlier in Part I.

Other opinions have been expressed which support a recounrse

411 Maxwell Cohen, "Towards A Paradige of Theory and
Practice: The Canadian Charter of Rights and Freedoms—-
International Law Influences and Interactions”, (1986) 3
C.H.R.Y.B. 47-73, at pp. 57-58 and pp. B5-69.

412 Ihid., p. b4.
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to international human rights law. Praofessor Cotler indicated

support for such a recourse while noting that the absence of an

express reference Lo international law in the Churter may inhibil
or prevent their application in domestic litigation.413 Qthers
disagree that this should be a determining factor. Michael
Bendel, a former professor of law, felt Lhalt when interpreting
freedom of association under Ghe Chacter a recourse to internu-
tional law was not only legitimate but necessary since there is a
clear lack of Canadian source material on this concept . 411 Je
neveriheless stressed the importance of developing a "made in
Canada” response concerning acceplable restrietions Lo freedom of
association that reflect Lhe Canadian context. 43® e also
enphasizes that Cunadiun courts should refrain from relying on
their own instincets to interpret the meaning of “freedom of
association” when the expression clearly has its origins in 11O
texts dating back to 1919 which have sinced been defined through
its various organs.41l% He concludes that it isn'L free [{'rom doubt

whether our courts should econcluede that F[Freedom of associlation

1413 Jrwin Cotler, “"Freedom ol asseambly, association,
conscience and religion (s. 2(a), (c) and (d))", from the
Canadian__Charter of Ripghits _and.  FKreedoms, ed. by Walter 0.
Tarnopolsky and Gerald Beaudoin, (Toronto: Carswell, 13982), at
pp. 57-58 and pp. 65-89.

414 Hichael Bendel, "La libert#& d association dans 1l optique
de la Charite canadienne des droits et libertés”, dans Perspec-
tives capadiennes el euxopéepnss. _des droits de la persopne, de
Daniel Turp et Gérald-A. Beaudoin, 321-349,at pp.324-326.

415 Jbid., p. 326.

418 Ibid., p. 345.
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includes the right to strike.?117 This lends support to our view
that freedom of association under the Charfer should encompass
the IL0D's definition along with limitations that have been
acecepted as part of the underlying philosophy of our post-World
Wur J1 laboor relations legislation.

Other jurists such as John Humphrey, John Claydon and Errol
P. Hendes support bLhe recourse to international law as a source
of interpretation for the fundamental freedoms enshrined under
the Charter. Professor Humphrey is critieal of the facl that the
Charter does not reflect adequately all of Canada’s international
obligations buk recognizes that +the rights it protecls were
obviously inspired by international conventions ratified by
Canuda.118 Professor Claydon notes that Canada’s international
human rights obligations provided not only the context in which
Lhe Charter was adopted bul were ulso the direct inspiration for
amendments designed to strengthen the human rights protection
provided.418 He argues Lhat a number of international sources may
be used to interpret many “imprecise coneepts” in the Charter,
including freedom of assoeciation, beginning with the texts of the
trealies themselves and leading to, among others, “"authoritative

interpretaltions of the Lreaties emanating from the agencies

417 1hid., p. 347.

418 John Humphrey, “The Canadian Charter of Rights and
Freedoms and Iniernational Law"”, (1985-86) 50 Sask. L. R. 13-19.

419 John Claydon, "International Human Rights Law and the

Interpretation of Lhe Canadian Charter of Rights and ¥Freedoms",
(1982) 4 Supreme Court L.R. 287-302, at p. 287.
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charged with their implementation”.420 [n our case, this would
mean ihe decisions of the TLO Committee on Freedom of Associa-
tion. He relles, as did (Cohen and Bayefsky, on the presumption
Lhat governmenits do noi inlend to vioelate inkernational law, and,
like Bendel, on the fact that the rights and freedoms embodied in
Lhe Charler originated in international human riphts treatiews. 121
Once again this would support cur view of how Creedom of associa-
tion should be inlterpreited under the the Charter. Professor
Mendes makes a similar argument Lo Claydon’'s in relaltion to the
CGovenant.._on _Civil _and__Political _Righls and the Universal
Declaration of Human Rights. 422
Thus, there is overwhelming support 'or a recourse Lo inbker-
nationul haman rights law as a sonrce of interpretaltion lor the
Charler. However, others have attached little or no importanece Lo
this source. Professor Jeun-Denis Gagnon makes passing relercences
Lo interpnalbional human rights conventions and Lheir possible
effect on the Charter interpretation of freedom of associalion,
especially with respect to restriections which may be justified

under s. 1.4%3 He criticizes briefly the interpretalion jfiven to

420 Thid., pp. 283-294.
421 Jbid., p. 295b.

422 Errol P. Hendes, "Interpreting the Canadian Chartoer of
Rights and Freedoms: Applying International and EKuropean Juris-
prudence on the Law and Practice of Fundamental Rights®, (1982)
20 Alta. L. R. 383-400, al pp. 391-392.

423 Jean-Denis Gagnon, "Les effets de la Charte canadienne
des droits et libertés sur le droit du travail”, (1984) 18 R.J.T.
131-181, at pp. 136, 148 and 152.

125



ILO Convention HNo. 87 by appearing unconvinced that its actual
text allows for a guarantee of the right to bargain collectively
and the right to strike.424 He fails to recognize the authority
and the validity of this interpretation as we have defended
earlier in Part I. Nevertheless, he argues that there is support
for including collective bargaining in the interpretation of
freedom of association in the overall structure of Canadian
labour relations law which attaches enormous importance to the
existence of a collective agreement as an essential condition for
allowing a trade union to exist. Thus, depriving workers in a
trade wunion of their right to bargain would mean putting its
existence in jeopardy.425 On the issue of the right to strike, he
makes no comment other than to affirm that without the right to
strike as an ultimate means to convince an employer to accede to
their demands, workers in a trade union would be unable to
effectively defend their common interests.426

Others have attached little or no importance to the ILO’ s
definition of trade union freedom of association, preferring
instead to arrive at subjective interpretations. One writer, Paul
J.J. Cavalluzzo, recognized that the granting of a separate right
of freedom of association under the Charter is consistent with

international conventions and that this suggested that interna-

424 Jbid., p. 154.
425 1hid., p. 156.
426 Jbid., p. 152.
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tional law was a useful source of interpretation.427 He reviews
Canada’s international obligations with respect to freedom of
association with an emphasis on the ILO’'s definition. He notes
the broad interpretation given by the ILO Committee on Freedom of
Association, along with the restrictions it has recognized, and
agrees that the Charter shovld respect it and protect the right
to bargain collectively.428 However, he proposes his own approach
to a broad interpretation of freedom of association where inter-
national law becomes a component among several others.429 He does
point out how collective bargaining existed 1long before legisla-
tuvres began to regulate it and adds that when the Charter was
enacted every Jurisdiction in Canada recognized collective
bargaining as a legitimate means for workers to participate in
the formulation of their working conditions.430

Professor Joseph M. Weiler offers a much different approach,
preferring a narrow interpretation of freedom of association. For
him, the absence of any specific reference to collective bargain-

ing and the right to strike in the Charter is very telling.431 He

427 Paul J.J. Cavalluzzo, "Freedom of Association and the
Right to Bargain Collectively”, from Litigating the Values of a
Nation: The Canadian Charter of Rights and Freedoms, ed. by
Joseph M. Weiler and Robert M. Elliot, (Toronto: Carswell, 1986),
189-210, at p. 189.

428 Jbijid., p. pp. 196-197.

428 ]bid., p. 204.

430 Jbid., pp. 207-208.

431 Joseph M. Weiler, "The Regulation of Strikes and
Picketing Under The Charter"”, from Litigating the Vmlues of a
Nation, supra, note 427, 211-244, at pp. 212-213; He considers
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nevertheless expresses the view that collective bargaining is a
“"valuable, 1indeed an essential, demoecratic institotion in
Canadian society”.432 However, he disagrees with Cavalluzzo’'s
view that it should receive protection under s. 2 (d) of the
Charter.433 He invokes three reasons for not having such a
protection. The first reason relies on an interpretation of s. 2
as protecting political and democratic interests rather than
purely economic interests.434 This view appears to be solely
subjective and seems to forget that workers associate to defend
more than just economic interests nor does it take into account
the definition recognized under international law, particularly
under the ILO. The second reason refers to the possible conse-
quences of constitutionalizing a "model of collective bargaining”
which would require governments to defend restrictions under s. 1
of the Charter while providing few pguidelines for Judges to
apply.435 Had Prof. Weiler considered the recourse to
international human rights law as a source of interpretation he
would have found legitimate reasons for justifying restrictions
to collective bargaining in the principles enoneciated by the IL0O

Committee on Freedom of Association. He never makes reference to

the trade union movement was negligent by not pressing for this
explicit protection during the hearings on the Constitution and
may now have to bear the consequences (pp. 213 and 218).

432 Ibid., p. 218B.
433 ]bid., p. 223.
434 Ibid., pp.- 224-225.
435 Ibid., p. 225.
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this source and thus has nothing to rely on in his attempt to
determine what 1is "reasonable” and "justifiable” under s. 1, nor

does he refer to the historic compromise we discussed earlier

which allowed for acceptable restrictions to trade union freedonm
of association. Finally, his third reason submits that it is
dangerous to require Judges to make “sophisticated policy
Judgments” under s. 1 of Lhe Charter on the scope of collective
bargaining since this would risk upsetting Lhe balance of
counpeting interests established by labour legislation which he
feels should remain in the hands of the legislators.436 There is
no justification for excluding labour legislation from the ambit
of the Charter on the basis that a balance determined by law
should remain the responsibility of legislators. The Charter was
enacted to protect fundamental rights and freedoms and is meant
to apply to all legislation. Already we are witnessing a number
of challenges to legislative enactments which have long existed
and affected these rights and freedoms. The position put forward
by Prof. Weiler is reminiscent of the attitude of restraint our
courts exhibited under the Canpnadiap Bill of Rights. It is not
appropriate to adopt this appreoach with respect to the Charter
since it is a constitutionally entrenched document.

Peter A. Gall sides with Prof. Weiler in adopting a narrow
interpretation of freedom of association which only protects the

right of an individual to Join with others to pursue common

438 Jhid., pp. 226-227.
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interests, but without protect.ing these interests.437 He
considers that freedom of association is an individual right and
not a collective right.438 While it is true that the Charter
indicates that “everyone” enjoys freedom of association, one
cannot deny that it can only be exercised in concert with others.
Any reference to international human rights law is noticeably

absent in Mr. Gall’'s analysis. A protection that does not extend
beyond mere association for common purposes Will not go far in
ensuring that individuals are able to benefit to the fullest
extent from joining together to achieve these purposes. The
international definition of freedom of association under the ILO
does not support such a narrow approach. Surely such a
restriective interpretation was not intended by the drafters of
the Charter.

Thus, we have demonstrated that there are ample and well-
founded reasons supporting a recourse to international human
rights law as a source of interpretation for the Charter. In the
case of trade unions, the ILO's definition of freedom of
association as developed by its Committee on Freedom of
Association would serve to establish the scope and the limits of

the guarantee provided under s. 2 (d) of the Charter.

437 Peter A. Gall, "Freedom of Asscociation and Trade Unions:
A Double-Bdged Constitutional Sword", from Litigating the Values
of A Nation, supra, note 427, 245- 260, at p. 248B.

438 Jhid.
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Section 2 - Charter Cases op Freedom of Association

In the cases that have come before Canadian courts which
were concerned with the interpretation of freedowm of association,
two different positions have emerged. ‘The First position

considers that freedom of association as it applies to trade

unions also protects the right to bargain collectively and the
right to strike. The second position rejects this broad inter-
pretation, contending that freedom of association only protects
the right of individuals to Jjoin together to pursue common
interests. In the first section, we will review the decisions of
the lower courts and the Supreme Court of Canada. In the second
section, we will provide a eritique of the current position of
the Supreme Court of Canada with respect to freedom of associa-
tion in light of the argumenis we have made concerning the appli-

cation of internationul law and the historical and legal evolu-

tion of trade union freedom of association.

A. Review of the Charter cases on freedom of association
i) lhe decisions of ithe lower couris
The leading case which supports a broad interpretation of
freedom of association is Re_ Service Emplovees International
Union. Local 204 and Broadway Manor Nursing Home et al.,43s
(hereafter referred to as the Broadwavy Manor case). In this case,

the Ontario High Court of Justice (Divisional Court) supported

438 (18983) 4 D.L.R. (4th) 231 (Ont. Div. Ct.), overruled on
non-Charter grounds 13 D.L.R. (4th) 220 (C.A.).
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the broad inlerpretation of freedom of association. The case
involved, in part, a challenge to the provisions of the (nflation
Restraint__ Acl449 which removed the right to strike and to
bargain collectively by extending existing collective agreements
and {reezing wupdes. In three separate Judgments, Justices
Galligan, O Leary and Smith each supported the view that freedom
of association protects the right Lo strike and ko bargain
collectively. Mr. Justice (Galligan stated his reasons as follows:

“But 1 think that freedom of ussociation if it

is to be a meaningful freedom must include

freedom Lo engaple in conduct which is reasonably

consonauiit with the lawful objects of an associa-

tion. And I think that a lawful objeclt is any

object which is not prohibibed by law."441
He continues his reasoning by indicating that the purpose of an
association of workers is to advance their common interests and
if they are not Ffree fo advance those interests through
bargaining and strikes “"their associstion is a barren and nseless
thing" .442 Further in his Jjudgment Galligan J. expounds on his
interpretation of freedom of assocliation, concluding that the
“freedom to strike is an essential element of freedom of associu-

tion" although he recognizes that justifiable restrictions may be

imposed at Limes for “the common good of socliety” . 443 This

440 § (3, 1882, e. b
was the basis of a compla
of Association, sec p. 72

5. You will recall that this legislation
int before the ILO Committee on Freedom

441 Syupra, note 439, p. 248.
412 Jhid.
443 [hid., p. 256.
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reasoning is reminiscent of the approach taken by the ILO

Committee on Freedom of Association in relation to restrictions
imposed on the right to strike. The counrt did rule that the

restrictions imposed by the Ontario government were, neverthe-

less, justifiable under s. 1 of the Charter. Hr. Justice O Leary

also arrived at the same conclusions relying mainly on the
statements made during parliamentary hearings on the Charter,
international conventions including ILO Convention No. 87 and its
interpretation by the ILO Committee on Freedom of Association and
the Bupreme Court of Canada Zambri case.444 He concludes that the
right to strike is inextricably linked to collective bargaining
which itself is an integral part of freedom of association.44s

Mr. Justice Smith relies on essentially the same sources in
arriving at a broad interpretation of freedom of association. 1t
is interesting to note the following comments he made concerning

the origins of freedom of association in Canada:

"It is important to note that the freedom to associate
freely, to bargain and to withdraw services were not
conferred by statute. They were developed under a
dynamic of their own. The various statutes dealing
with labour relations merely served to recognize and

regulate them in the interest of order and industrial
peace. " 446

This supports the position we defended earlier.

In Re Retail., Wholesale & Department Store Union, Locals,%47

444 Sypra, note 384.

445 Syprg, note 439, p. 284.

448 Tbid., p. 303.

447 (1985) 19 D.L.R. (4th) B09 (Sask. C. A.).
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the Saskatchewan Court of Appesal ruled that provincial emergency
legislation, designed to settle a dispute involving dairy
workers, which prohibited strikes and lock-outs for a certain
period viclated freedom of association under the Charter and was
not justifiable under s. 1. Chief Justice Bayda used a different
reasoning to arrive at this conelusion:

"...a person asserting the freedom of association

under para. 2 (d) is free {(apart from s. 1 of the

Charter) to perform in assoeciation without govern-

mental interference any act that he is free to

perform alone. Where an act by definition is

incapable of individual performance, he is free

to perform the act in association provided the

mental component of the acet is not to inflict

harm."448
Applying this rationale to the contested legislation, he
concludes that it impinges upon freedom of association.44® The
reasoning of Mr. Justice Cameron is similar to the conclusions
reached in the Broadwav Manor case and refers particularly to
international conventions. He concluded, as did the Jjustices in
Broadway Hanor, that collective bargaining, of which the right to
strike is an integral part, "“lies at the very centre of the
existence of an association of workers" and added that the
presence of the "double-override"” in ss. 1 and 33 of the Charter
influenced his decision.4™® Mr. Justice Brownridge dissented,

opting for a narrower interpretation of freedom of association

which exelrdes protection of the right to bargain collectively

448 Jbid., p. 620.
449 ]hid., p. B622.
480 Jbid., p. 647.
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and the right to strike.<51

The other position supports a more restricted view of
freedom of association relying on the "cardinal principle” ol
statutory eonstruetion which requires that words be given Lheir
plain ordinary meaning unless there dis some ambiguity which
renders it necessary to inquire into the purpose behind the
enacitment. The leading case «which supports a narrow interpreta-
tion of freedom of association is Lhe British Columbia Court of
Appeal decision in Deolphin Delivery Lbtd. v. Retail, _Hholesale &
Department._Store  lnien.$»2 The case was conecerned primarily with
the issue of secondary picketing which fell within the ambit of
freedom of expression. Nevertheless, freedom of association as 1L
relates Lo Lrade unions was considered. Mr. Juslice Esson
expressed the view that I'reedom of association was an individual
right which simply protected the freedom to Jjoin with others in a
"pommon purpose” without Lhis common purpose, or the means Lo
achieve it, enjoying the same protection.453 He is critiecal of
the judgments rendered in the Broadway Hanar case, arguing Lhal
they did not take into account the ordinary meaning of "associa-
tion" and seemed to restriet the application of freedom of

association to trade unions.4154 We do not think that this 1is a

451 Thid., pp. B289-635.

452 (1884) 10 D.L_.R. (4th) 198 (B.C.C.A.); reversed on other
grounds by [1898B6] 2 5.C_.R. %73 (5.C.C.).

453 Thid., pp. 207-208.

154 Jbid., p. 208.



fair assessment of the Rroadway Manor case. The case relied on
several grounds, as discussed earlier, to support the broad
interpretation of freedom of association. While considering the
lawful objects of an associlation in the broader interpretation,
it must be recalled that this view seeks not so much to protect
the objects themselves as the freedom to pursue them.

The Dolphin Deliverv case also relied heavily on Judicial
Committee of the Privy Council ruling in Collvnore et al., v.
Attorpey-General of Trinidad and Tobago.455 In this case, the
Privy Council considered a section of the Constitution of
Irinidad and Tobago which protected "freedor of association and
assembly” in relation to a statute prohibiting strikes and lock-
outs. The Privy Counecil upheld the decision of the Court of
Appeal of Trinidad and Tobago holding that there was no breach of
freedom of association. In his judgment, Lord Donovan noted that
the decision was based upon a refusal "to equate freedom to
associate with freedom to pursue without restriction the objects
of the association.”45% He guoted the following excerpt from the
Judgment of Sir Hugh Wooding C.J. in the Court of Appeal:

"In my judgment, then, freedom of association

means no more than freedom to enter into
consensual arrangements to promote the common
interest objects of the associating group. The
objects may be any of many. They may be religious
or social, political or philosophical, economic

or professional, educational or cultural, sporting

or charitable. But the freedom to associate confers
neither right nor license for a course of conduct

455 [1969] 1 All E.R. 1207.
456 Jbijd., at p. 1211.
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or for the commission of acts which in the view of
Parliament are inimical to the peace, order and
good governmenl of Lhe county."457

The reasoning in the DNolphin_Delivery case was applied in
Bublic Service Alliance of Canads v. The Queen.458% ‘f'he Federal
Court of Appeal rejected the ruling in the Broadnay. Manar case,
opting instead for the conclusions reached in the Dolphin
Delivery case in 1its interpretation of freedom of association
under the Charter. It upheld the provisions of the Public Sector
Compensation .. _Restraint _ Agtase which extended colleclive
agreements and "rolled back” wage increases provided in L{he said

agreements. The Dolphin__Delivery case has been applied in a

riumber of subsequent decisions. 460

ii) The. decisions of the_Supreme _Couri of Capada
In Lhree separate appeals, the Supreme Court of Canada had

the opportunity to consider the stope of freedom of associalion

457 1hid.

458 [1984] 2 F.C. 889 (Appeal Div.), affirming [1984] 2 ¥.C.
562 (Trial Div.); The lacts of this case are discussed further on
p. 151 where the Svpreme Court of Canada decision in Lhis case is
considered.

438 5. C. 1980-81-82, c¢. 122.

4680 See Reflerence_ Re Public. Service Emplovee Relations Act,
Labour _Relations Act. and__Police Qfficers.  Collective Bargaining
Act, (1984 16 D.L.R. (Ath) 359 (Alta. C.A.); HNewfoundlund
Associatiop_of Public Emplovees v. The_ Queen, (1985) 14 C.R.R.
183 (Nfid. 5.Ct.); Tbhe Halifax Police Officers _and_ NCO's
Associgtion v. The City of Halifax et al., (1984) 11 C.R_R. 358
(N.5.5.Ct.); Re Prime and Haniloba Labour Boarxd (1883) 3 D.L.R.
{(4th) 74 (Man. R.B.), rev'd on other grounds (1884) 8 D.L.R.
(4th) 641 (Man. C.A.).
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when applying it to trade unions. Their decisions in Re Public
Service Emplovee Relations _Act,481 Public Service Alliance of
Canada v. The Queen2®2 and Retail, Wholesale and Department Store
Union_(R¥DSUY483 were rendered on April 9, 1987. In a1l cases, a
majority of four to two adopted the more restrictive definition
of freedom of association.

In the Bublic Service Emplovee Relations Act case (hereafter
referred to as the Alberta Labour Reference), the Lieutenant
Governor-in-Council of the Province of Alberta had referred
certain questions to the Court of Appeal of Alberta for an
advisory opinion on a number of labour statutes which provided
for compulsory arbitration as a mechanism for resolution of
disputes and prohibited the use of strikes and lock-outs. The
majority of the Court484 ruled that the Ilegislation did not
infringe freedom of association. The majority of the Supreme
Court of Canada affirmed their decision and dismissed the appeal.

Hr. Justice MHelntyre rendered a separate decision while
Justices Beetz, Le Dain and La Forest concurred with a brief
separate Jjudgment. Mr. Justice Le Dain wrote the deeision for
himself and Justices Beetz and La Forest. In a brief two page
jJudgment he concluded that freedom of association “does not

include in the case of a trade union a guarantee of the right to

481 [1987] 1 S.C.R. 313.
482 [1987] 1 S.C.R. 424.
483 [1887] 1 S.C.R. 460.
464 (1984) 16 D.L.R. (4th) 359.
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bargain collectively and the right to strike".485 He arrives at
this conclusion by making a distinction between the freedom to
Join together to pursue common purposes and the pursuit of these
purposes. According to Justice Le Dain the former is protected,
but not the latter.486 He adds that collective bargaining and the
right to strike "are not fundamental rights and freedoms" since
they are “the creation of legislation, involving a balance of
competing interests in a field which has been recognized by the
courts as requiring a specialized expertise” .487 His preference
that the courts defer to the legislatures would appear to support
the opinion expressed by Prof. Weiler as discussed enrlier.468 It
is important to note that at no time in his remarkably brief
Jjudgment does Le Dain mnake reference to or comment on the
relevance of international human rights law.

Mr. Justice MHNclntyre began his judgment by recalling that
the Supreme Court of Canada had determined that the Charter
should receive a broad and generous construction consistent with
its general purpose, i.e. a purposive interpretation.48® Yet, he
also emphasized that:

"It follows that while a liberal and not overly
legalistic approach should be taken to consti-
tutional interpretation, the Charter should not

485 Sypra, note 461, p. 390.

488 Jbid., p. 391.

487 Jhid.

488 See pp. 127-128.

468 Huypler v. Southam Inc., [1984] 2 S.C.R. 145, at p. 155.
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be regarded as an empty vessel to be filled with

whatever meaning we might wish from time to time.

The interpretation of the Charter, as of all

constitutional documents, is constrained by

the language, structure, and history of the

constitutional text, by constitutional tradi-

tion, and hy_the historv, traditions. and

underlving philosophies of our society.”470

[Emphasis added]
¥Without ever referring to Canada’s international obligations or
the pre-Charter history, Justice McIntyre arrives at the very
“legalistic"” approach he stated should be avoided. His assessment
of the scope of freedom of association 1is preceded with an
affirmation that the Charter, with few exceptions, protects
individual rights and not collective rights.471 Nevertheless,
this contention neglects to recognize that it is not the
association itself that enjoys the protection but its members
exercising their freedom together. It is their freedom that is
protected. In the case of trade unions, after all, workers join
unions in order to achieve the strength +that allows them to
bargain with their emplover. That strengih rests ultimately on
their collective ability to withdraw their services from the
employer. That ability is essentially associational, since it is
ineffective unless exercised in concert with others. Surely if
you interfere with the functioning of the group or associaktion
you necessarily interfere with the rights of the individuals that

comprise it. Indeed, Justice McIntyre appears to recognize these

points earlier in his judgment when, commenting about the purpose

470 Sppra, note 461, al p. 394.
471 Thid., p. 397.
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of freedom of association, he notes:

"While freedom of association like most other
fundamental rights has no single purpose or
value, at its core rests a rather simple
proposition: the attainment of individual
goals, through the exercise of individual
rights, is generally impossible_ without the
aid and cooperation of others"”(Emphasis Added]47=2

In his Jjudgment, McIntyre J. reviews the various existing

approaches to freedom of association473 which were explored at
length in the article by Mr. Paul J.J. Cavalluzzo474 which he

refers to frequently in his judgment. He arrives at the following

conclusion:

"...1 interpret freedom of assoceciation in

s. 2 (d) of the Charter to mean that Charter
protection will attach to the exercise in
assoclation of such rights as have Charter
protection when exercised by the individual.
Furthermore, freedom of associstion means
the freedom to associate for the purposes
of activities which are lawful when
performed alone. But, since the fact of
association will not by itself confer
additional rights on individuals, the
association does not acquire a constitu-
tionally guaranteed freedom to do what is
unlawtul for the individual.

When this definition of freedom of association
is applied, it is clear that it does not guaran-
tee the right to strike." 475

Before reaching this conclusion, McIntyre J. does note that these

are not the only existing approaches but reflect the ones

472 Jbid., p. 395.

473 Ihid., at pp. 399-408.
474 Syupra, note 427.

478 Qyora, note 461, p. 409.
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advanced before the Court.476 As was the case in the British
Columbia Court of Appeal decision in DRolphin DRelivery, he invokes
the Judicial Committee of the Privy Council decision in
Collvmoxre. As well, his reasons appear to be restricted fto the
existence of the right to strike. It is also interesting to note
his remarks on the relevance of pre-Charter law. He recognizes
that Ffreedom of association existed before the Charler was
enacted and makes specific reference to trade unions. He adds
that the pre-Charter context 1s relevant to the interpretation of
freedom of association because the Charter "must be construed
with reference Lo the constitutional text and to the nature,
history, traditions and social philosophies of our society” . 477

Yet, he fails to delve deeper into the pre-Charter evolution of
trade union freedom of association as we have and its particular
relevance to the interpretation of the Charter, nor does he
consider Canada’s international human rights obligations and
their effect. He also rejects any contention that the right to
strike may have acquired a fundamental status in the absence of
specific reference in the Charter47® and notes that the guarantee
of freedom of association is not meant to protect "particular
activities or goals™ but more with "how activities or goals may

be pursued” in common.478 What Mr. Justice McIntyre fails to

478 Ihid., p. 403.

477 Jhid., pp. 403-404.
478 1bid., at p. 413-414.
479 Jbid., p. 406.
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realize is that when the pursuit of these "goals and activities"
are interfered with they risk rendering the association
ineffectual. He also ecmphasizes Lhat the Charter, with a few
exceptions, is meant to protect individual rights and not group
rights and, theretfore, could not be deemed to prolect the right
to strike since “there 1is no analogy whatever between the
ceszsation of work by a single employee and a strike conducted in
accordance with modern labour Jlegislation. 4890 This conclusion
does not necessarily follow Ffrom the premise. The ftact that a
strike can only be carried out in concert with others would tend
more to support bthe protection cf Lhe right Lo strike under
freedom of associulion.481 This denies once more the associa-
tional character of freedom of association. In addition, Justice
Helntyre goes further by noting that Lhe Chiarbter was nobk meant
to, by implication, accord special constitutional rights hto Lrade
unions . 482 In support of  this contention, he notes that during
the hearings of the Special Joint Committee of the Senute and the
House of Commons on the Constitution of Canada, a resolution
calling for the inclusion of the right to bargain collectively,
which was nol. adopted, failed to reler to the right to sirike and

that this could be inferred as rejecting its inclusion under 3.

490 Thid., p. 410.

481 Apdrew J. Peltler, "Narrowing Charter Righlts: The Freedom
of Association Cases”, Part (I of "Developmenis in Constilutional
Law: Lhe 1985-87 Term"”, (1888) 10 Supreme Ct. L.R., 97-121, at
p. 105,

482 Sypra, note 461, p. 412.
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2(d) of the Charter.482 As we discussed earlier, the reasons
invoked by the government at the Lime was Lhat Lhese components
were already included in the guarantee of {freedom of association.
Insteud of referring to international human rights law, he notes
that specific reference to the right to strike is made in the
constitutions of Irance, Italy and Japun and the omission of
similar provisions in our Charfer should lead us to conclude that
this right was not meuant Lo be protected.484 He concludes his
reaszons by expressing concerns that a broad interpretation of
freedom of agsociabion would have the effect of entrenching the
present. colleclive bargaining system which could, among other
Lhings, be potentially detrimental bto 1ts evelution.48% QOne
wonders whether these concerns are well founded since Lhe right
to strike und the rvighl to bargain collectively, as recognized by
the ILO as being protected under freedom of associalbion, can be
legitimalely restricted under the ILO Coaventions. Mr. Justice
Melnlyre s concerns extend furkther te include the realm of labour
poiicy which he feels Lhe courts would be intruding inlLo if
required Lo examine the validibky of restrictions bto these rights

483 Thid., pp. 412-413.

484 1hid., p. 413; When referring to the other constilulions
he notes: “The PFramers of the Constitulion must be presumed to
have been aware of these constitutional provisicas.” Surely the
provisions of international conventions to which Canuada is a
parly Lo are of fgreater relevance and the drafters of our Charter

woere presumed bto be aware of Ltheir existence.

485 YThid., at pp. 414-420.
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under s. 1 of the Charter.488 In doing so he echoes the
sentiments of Prof. Weiler which we discussed earlier. We need
only refer to our earlier comments with respect to these
concerns.487 Yet Mr. Justice Mclntyre supports judicial deference
to the legislatures on the issue of the right to strike since
according to him “the only support for its constitutional
guarantee is an implication" and "the courts should refrain from
intrusion into the field of legislation".48% As has been noted,
by opting for a narrow interpretation over a broad interpretation
the courts are also interfering in labour relations legislation
in Canadua.48® As well, the only support for the inclusion of
these rights is not mere implication but is Ffirmly grounded in
international law, as has been demonstrated. As well, if we refer
to the approach followed by the ILO Committee on Freedom of
Association one discovers that the government’'s basis Ffor
adopting restrictive legislation never comes under scrutiny and
only the 1limitations are examined in order to determine whether
they are acceptable under international 1law.489 Surely the

principles developed by the Committee, along with a historical

488 Jbid., p. 419; McIntyre J. also refers to the comments
made by Joseph M. Weiler in his article "The Regulating of
Strikes and Picketing Under the Charter”, in Litigating the
Yalues of a Nation, see supra note 427, pp. 211 244.

487 See p. 128-129.

488 Supra, note 461, pp. 419-420.

488 Petter, supra, note 481, p. 106.

480 See p. 5H5.

145



Lo |
N .

appreciation of how trade union freedom of association evolved in
Canada, could serve to guilde the courts under s. 1 of the Charter
when determining the wvalidity of the restrictions imposed by
governments on the right to bargain collectively and the right to
strike. It is important once again to note that Mr. Justice
McIntyre never makes reference to Canada’s international
obligatons under the IL0O Conventions or other conventions.

Chief Justice Dickson and Madame Justice Wilson dissented,
supporting a broader interpretation of freedom of association.
The Chief Justice delivered the Judgment. In arriving at his
decision, he relied in large part on the definition accorded to
freedom of association under international law, particularly by
the ILO Conventions.48! However, he considers the recourse to
international law primarily as a guide for interpretation. After
stating the case for applying international law to the Charter he
conclades as follows:

"1 believe that the Charter should generally be
presumed to provide protection al least _as great
as thalt afforded by similar provisions in inter-—
national buman rights documents which Canada has
ratified.

In short, though I do not believe the judiciary
is bound by the norms of international law in
interpreting the Charter, these norms provide

a relevant and persuasive source for interpret-
ation of the provisions of the Charter,
especially when they arise out of Canada’s

international obligations under human rights
conventions."482 [Emphasis added]}

481 Sypra, note 461, pp. 348-355.
482 ]hijid., pp. 349-350.
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He then proceeded to review the internpational human ripthis
provisions relaling to [reedom of association wilh an emphusis on
the ILD Conventiens. He includes a review of three recent
complaints against Cansda before the ILO which were discussed in
Part I.493 Jle concludes by noting how Canada 1s bound by inler-
national human rights law to secure the proteclion ol {reedom of
association fTor the workers of Canada, which includes "the
formation and activities of trade unions subject Lo reasonuble
Jimits", particularly 3in accordance with the interpretation of
L[LO Convention No. 87.484 (Chief Justice Dickson Lhus altachey
great importance Lo international law, unlike the olher Justices
who did not give it any consideration. He dismisses any reliance
on the the Collymore decision19d to Juskify a reslricled
interpretation of freedom of assuvciatlon since it relied on a
different constituvutional document .48 In  accordance wWwith Lhe
"purposive” approach, he opts for the broader interpretation of
freedom of association and rejects the restriclive approach
adopled by Lhe majority in the following tLerms:

"It freedom of association only protechts the

Joining together of persons For common

purposes, but noil. Lhe pursuit. of the very

activities for which the association was

formed, then the frecdom is indeed legalistic,
ungenerous, indeed vapid.

483 JThid., pp. 357-358. These were tLthe complainls upalnst
Alberta, Ontario and Newfoundland, see pp. 71-73.

284 1bid., pp. 308-3059.
495 Supra, note 455.
498 Supra, note 461, p. 338.
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In my view, while it is unquestionable that

5. 2 (d), at a minimum, guarantees the liberty
of’ persons to be in association or belong to
an organization, it must extend beyond a
concern for associational status to give
effective protection to the interests to which
the constitutional guarantee is directed. 487

He also notes the collective dimensions of freedom of associa-
{ion.488 He affirms the fundamental natore of freedom of
association and elaborates as follows on how the pursuit of
activities are to be protected within its ambit:
“"What freedom of association seeks to protect
ijs not associational activities gna particular
activities, but the freedom of individuals to
interact with, support, and be supported by,
their fellow humans in the varied activities
in which they choose to engage. But this is
not an unlimited constitutional license for
all groop activity. The mere fact that an
activity is capable of being carried out hy
several people togelher, as well as individunally,
does not mean that the activity acquires
constitutional protection from legislative
prohibition or regulation.”488
This approach is very similar to that of the ILO Committee on
Freedom of Association, as we discussed in Part J, in its
enphasis on protection of the individual™s right to interact with
others subject to certain limitations. He also accepts the
proposition, as did Mr. Justice Melntyre, that "s. 2 (d) normally

embraces the liberty to do collectively that which one is

permitted to do a3 an individual”500 bat arrives at a different

487 Ibid., p. 3B63.
408 ]bid., p. 364.
488 Jbjid., p. 366.
00 Jhid.
i48
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conclusion:

"[The proposition] is therefore a useful test of
legislative purpose in some circumstances. There
will, however, be occasions when no analogy in-
volv1ng individuals can be found fovr associational
uctivity, or when a comparison between groups and
individuals fails to capture the essence of a
possible violation of associational rights. This is
precisely the situation in this case. There is no
individual equivalent to a strike. The refusal to
work by one individual does not parallel a collective
refusal to work. The latter is qualitatively rather
than quantltatlvely different. Ihg_gxgnaxnhing_ngn_

lgglslahlnn_An1311d_1s"Lha_aLmeuLJngxgnluda

associational nature."%01 [Emphasis added]
This approach is sound in that it conforms to international law’'s
definition of frecdom of association under the ILO while taking
into account freedom to associate for purposes other than
collective bargaining. It is with this approach that he concludes
that the right to bargain collectively and the right to strike
are protected within freedom of association.®92 In applying Lhis
reasoning to the Alberta legislation, Chief Justice Dickson
concludes that there is infringement of freedom of associa-
tion.%93% In determining whether the legislation is justifiable
under s. 1 of the Charter, Chief Justice Dickson addresses the

concerns raised by Justice Mcintyre regarding the risk of

permanently entrenching the present structure for collective

301 Ibid., p. 387.
502 Jbid., at p. 371.
03 }ihid., at p. 372.
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bargaining by noting that the Court had not been asked to
consider such a question and by emphasizing that the "Constitu-
tion does not freeze into place an existing formula of industrial
relations” .04 This amply addresses Justice Mcintyre’s concerns
by emphasizing the basic purpose of the analysis under s. 1 of
the Charter and rejecting the suggestion that Jjudges would be
"intruding into the field of legislation.” Chief Justice Dickson
considers that the protection of essential services is a valid
legislative objective for the purpose of s. 1 of the Charter.505
He defines ‘“essential services” as those whose "interruption
would threaten sericus harm to the general public or to a part of
the population.”598 He relies on the definition of essential
services developed by the IL0 Committee on Freedom of
Association®P’ when he affirms that "mere inconveénience to the
members of the public does not fall within the ambit of the
essential services justification for abroguting the freedom to
strike” 8508 By virtne of this definition, he concludes that

police officers and Ffirefighters are essential®99 bhut that

504 1pid., p. 374.

505 Jhid
508 Jbid., p. 375.
507 Ihid.
508 Jhid., p. 376.
508 Ihid., p. 376.
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hospital employees, as defined by the legislation, were not %10
In determining whether the arbitration system established for the
police officers and firefighters was a failir substitute for
collective bargaining and the right to strike, Chief Justice
Dickson refers once again to the principles of the ILO Compittee
on Freedom of Association in concluding that "any system of
conciliation or arbitration must be fair and effective”,%11 and
that the system created by the legislaticen did not fulfill these
criteria since there were limitations on the items that could be
submitted to arbitration and the accessibility to arbitration was

subject to the discretion of the Minister of Labour or an

administrative board.512

The conclusions reached in the Pohlic _Service Alliance of
Canada caseS1i2 yere essentially the same, with the exception that
Chief Justice Dickson disagreed with Madame Justice Wilson in
deciding that the imposition of controls on the federal public
sector was justifiable under s. 1 of the <Charter. In a brief
paragraph, Justices Beetz, Le Dain, and La Forest reiterated
their view in the Alberta Labour _Reference that the Charter did

not, include & gunarantee of the right to bargain collectively and

510 Thijd., p. 378; Dickson C.J. also referred to the
decision of the 1ILO Committee on Freedom of Associaktion on the
Alberta complzaint on this point.

51t Jbid., p. 381.
512 1hid., pp. 384-385.
513 Supra, note 462.
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the right to strike.%14 In a separate two-page Jjudgment, Mr.
Justice Mclntyre did likewise with respect to the right to
strike. 1t is curious to note that Mr. Justice McIntyre added a
proviso to his judgmeni in the Alberta labour Reference when he
indicated that his "finding in that c¢ase does not, however,
preclude the possibility that other aspeets of ecollective
bargaining may receive Charter protection under the guarantee of
freedom of association”.515 Tt is difficult to understand how
this would be possible since the right te strike is so much an
integral part of collective bargaining. Nr. Justice Le Dain, who
ruled for the other justices deciding against such a protection,
considers that these two components are closely tied.518

As for the dissenting opinions, Chief Justice Dickson
reaffirmed his ruling in the Alherta Labour Reference by conclud-
ing that the Public Sector Compensation Restraint Act517 violated
freedom of assceciation since it infringed on the freedom of
public sector employees to engage in collective bargaining by
automatically extending the terms and conditions of collective
agreements and arbitral awards and by fixing wage increases for a

two-year period.%18 However, Chief Justice Dickson deemed that

514 Thid., pp. 452-454.
515 fbid., p. 453.

516 See also the comments by Madame Justice Reed, the trial
judge in this case, [1984] 2 F.C. 562, at 577.

517 §.C. 1980-81-82-83, c. 122.

518 (Jupra, note 462, pp. 437-438.
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the Act’s objective of reducing inflation was justifiable under
s.1 of the Charter, but not sll the means chosen to achieve that
objective were “reasonable and demonstrably Jjustified."” He
considered that the imposition of controls on the public sector
only was consistent with the government's “leadership role”.%18
However, he deemed the removal of the right to strike over non-
compensatory issues, as well as the right to submit such disputes
to binding arbitration, not a justifiable infringement of freedom
of association.%20 He invoked the conclusions reached in the
Broadway Manor case to support his Findings.5321 On  the matter of
non-compensatory issues, Chief Justice Dickson appears to support
the position of the 1LO Committee on Freedorn of Association,
although he does not make reference to their decisions in his
Jjudgment.

Hadame Justice Wilson concurred with Chief Justice
Dickson in determining that the legislation infringed freedom of
association but disagreed with him that it was partly justified
under s. 1 of the Charter. She accepted the control of inflation
as being a wvalid objective but deemed the imposition of
restrictions only on public sector employees was not justifi-

able.%22 She notes that "the government as enployver has no

518 Jhid., p. 445,
820 Thid., pp. 448-449.
521 1bid., pp. 446-457,
522 Tbid., p. 455.



greater power vis-a-vis its employees than a private employer"523
and by seeking to be a leader in its effort to contrel inflation
it nevertheless “"violated the fundamental rights of its employees
under the Charter"”.524 She notes certain discrepancies in the
government’'s rationale which resulted in an inequality between
private sector and public sector workers, since the latter did
not have the choice to voluntarily comply with the guidelines.523
She conside-~d that the measures adopted did not meet the test
enunciated in R. v. QOakesS28 in that they were not "carefully
designed to achieve the objective in question” since “they were
imposed upon a captive constituency” .527 Madame Justice Wilson's
reasoning fails to take into account that these restrictions on
wage increases would be deemed justifiable to a certain extent
according to the principles of the ILO Committee on Freedom of
Association so long as they are accompanied by adequate
safeguards.?28 In this respect, Chief Justice Dickson was
probably closer to the Committee’s reasoning when he ruled the
restrictions on non-compensatory issues were anfair and
unjustifiable.

in Retail, Wholesale and Department Store Union v. The

523 JIhid., p. 456.

824 Ibid., p. 457.

525 Ipid., p. 457.

528 [1986] 1 S.C.R. 103, at p. 138.
527 Supra, note 462, p. 458.

528 See pp. 45-47 and p. 56.
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Government of Saskatchewan,52® (hereafter referred to as the
Dairy Workers case) a different scenario emerged. The majority of
the Supreme Court Justices reiterated their previous positions
and ruled that the provincial legislation +hich temporarily
prohibited dairy employees from striking and the dairies from
locking out their employees while imposing compulsory arbitration
did not violate freedom of association.530 OQOnce again, Chief
Justice Dickson and Justice Wilson, while agreeing that the
legislation infringed freedom of association as in the previous
two cases, were divided on the gquestion of whether the measures
were justifiable under s. 1 of the Charter. Chief Justice Dickson
introduces a new element to the justification of governments
maintaining “"essential services”, which he elaborated in the
Alberta Labour Reference case, by applying the same rationale
when there is "economic harm to a third party” which relates to a
"pressing and substantial concern.”531 Relving primarily on
newspaper articles introduced as evidence,®32 Chief Justice
Dickson concluded that the threat of a total work sloppage in the
dairy processing industry met this criteria.®38 [t is difficult
to accept this eonclusion in light of the definition of essential

services adopted by the ILO Committee on Freedom of Association.

5268 Snpra, note 463.
530 1bid., pp. 484-485.
531 Ibid., pp. 476-477.
532 Ibid., pp. 478-480.
533 Jhid., p. 480.
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Justice Wilson disagreed with Chief Justice Dickson in
extending the ‘"“essential services"” justification while noting he
had adopted the definition of the ILO Committee on Freedom of
Association in the Alberta labour_Reference and appeared now "to
be engrafting a substantial extension on to that definition”.534
She considers that the prevention of economic harm to =a
"particular sector” is not valid objective under s. 1 unless it
presents "a serious threat to the well-being of the body politie
or o substantial segment of 1it”.535% She did not consider that the
provision of milk was an "essential service” in accordance with
the definition of the ILO Committee on Freedom of Association.538
She recopgnizes that there may be instances where pgovernments are
Jjustified in intervening 1in the collective bargaining process
when the minimum damage caused by the work stoppage “"would be
considerably greater than that from a work stoppage of reasonable
duration” .¥37 This, according to her, would alse meet the
requirement of a pressing and substantial concern” which the
Court established 1in the Qakes decision. She cautioned govern-
ments to refraining from intervening unduly in the collective

barguining process:

534 ]hijd., p. 486.

535 Jhid., p. 487, Madame Justice Wilson is also eritical of
the reliance on newspaper articles as evidence of the economic
harm alleged since they cannot constitute a wvalid exception to
the hearsay rule, ibid., pp. 490-482.

53¢ lbhid., p. 488.

37 1bid., pp. 4982-483.
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"The government must stay its hand in order to

give the process an opportunity to work. It

must, in othrr words, distinguish between the

permissible degree of harm which is the price

of the system and the impermissible degree

when the price becomes inordinately high."528
Justice Wilson concluded that the government had failed to
discharge 1its onus under s. ] and considered, if it had
succeeded, that the measures applied were "not closely tailored
to the objective so as to ensure the least possible infringe-

ment of the right [to strike]™ .5=38

B. Critiaue of the Supreme Court of Canada Decisions on
Ereedom of Asscciation

The dissenting opinien of Chief Justice Dickson and Madame
Justice Wilson in the Alberta Labour Reference case, in my view,
best expresses the valid interpretation of freedom of association
as it applies to trade unions. It is in keeping with Canada's
international obligations and its legal and historical
traditions. It also conforms to the purposive interpretation of
the Charter prescribed by the Supreme Cou=t of Canada. Neverthe-
less, it 1is not without its flaws. There are a number of
argumenis to support this view, some of which were invoked in the
various court cases, while others have not bheen given the
consideration they deserve. These will be reviewed under the

following two headings: the international law arguments and the

historical and legal arguments.

538 Thid., p. 494.
539 Jhid., pp. 494-495.
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1) The_internalional_law _argumenls

As discussed extensively 1in Park [, Canada has been a
participant. 1n the ILO) since its  inception. It has also adhe}cd
Lo a number of ILO Conventions, including the Cuuvenbion o
Freedom_of _Associabion. pand_the Righl Lo Qrganise, No. 87. It has
zluo heen subjected te  the enforcemeni mechanism of bthe LLO and
ha: had # sipgnificanl. number of complainis made apgainst varicous
lepgisiative enuctmenkts before the [LO Committee on Freedom of
Associalion. The 1L0 has recogunized that Canada has implemented
its standards with respect to the proteciiion of Freedom of
ausoctal.lon in conformity with Convention No. 87 and Lhat iis
legislabion is generally in compliance. But this protection is
iliusory if the Charter, as applied by Lhe majority of the
Juslices of  the Supreme Court of Canada, is allowed, in a seuse,
to override international law by providing only partial
prolection. As was nobted, no consideration was given by Lhe
mujority of Lhe Supreme Court of Canada to the delinition of
{reedom of agsocialion provided by international law,
specilically Lhe [LO s definition as discussed in Part 1.

L is interesting to note the larpge number of court cases
Lhalt have made reference Lo international law in an eifort Lo
define other sections of Lhe Charter.%49 It has been peinted ouatl

thut the Charter had its source in international law.341 In

540 Sae Daniel Turp, "Le recours au droit international aux
fins de 1 iuterprétation de la Charte canadienne des droits et
liberté&s: un bilan jurisprudentiel,” (1984) 18 R.J.T. 353-411.

b11 (Jlaydon, supra, note 419.
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addition, the insertion of the limitation clause in s. 1 of the
Charter denotes an alignment with the structure of other inter-
national instruments.342 There has also been a three-fold
increase in court decisions wmaking reference to international
law, although the results obtained have varied.543 As Prof. Turp
pointed out, the decisions that have referred to international
law have contributed toe the development of the principles of
interpretation for the Charter and have also served to help
define the content of the guarantees provided therein, although
they have done so with some measure of hesitation.®44 Neverthe-
less the principal general motive invoked to Jjustify this
recourse has been the context in which the Charter was adopted
and the presumption that Parlizment and the provincial legisla-
tures do not intend to act in violation of international law. 545
As was noted earlier, the drafting of the Charter was influenced
greatly by international law.548 ]t is reasonable to assume that
the drafters were therefore aware of the interpretation given by
the relevant authorities and that our courts may therefore have
recourse to these when interpreting the Charter. In our case,
these would be the decisions of the ILO Conmittee on Freedom of

Association. Thus, there is sufficient precedent in the cases

542 Tuyrp, supra, note 540, p. 355.
543 Tbid., p.357.

544 Ibijd., p. 379.

545 Ibid., pp. 362-379.

548 See pp. 120-125.
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that have invoked international law to support the view that the
1L0°s definition of freedom of association should be applied
under s. 2 (d) of the Chaurter. However, the fact that these
decigsions as a whole do not present a coherent approach to the
application of international human rights law creates difficulty
for future cases.

The freedom of association cases that came before the
Sup. .me Court of Canada would have provided the opportunity to
establish a Ffirmer position on this question. Instead, the
majority of the Justices ignored the issue, while the dissenting
Justices gave it m@much consideration. In the Alberta Labour
Reference case, Chief Justice Dickson enunciated a presumntion
i.hat the Charter 1s meant "to provide protection at least as
great as that al'torded by similar provisions in international
human rights documents which Canada has ratified”.5%47 Yet, he
weakens this presumption by adding that the Judiciary is not
"bound by the norms of international law in interpreting the
Charter” but affirms that they are a ‘“relevant and pursnasive
source”. In a recent article, Michel Le Bel was critical of this
approach.548 He argues for a more generous approach Lo
international human rights law when interpreting the Charter than

what. was proposed by the Chief Justice and Madame Justic~ Wilson.

547 Supra, note 492.

48 Michel Le Bel, "L interprétation de la Charte canadienne
des droits et libertés au regard du droit international des
droits de la personne--Critique de la démarche suivie par la Cour
Supr8me du Canada”, (14988) 48 R. du B. 743-783.
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He deplores the fact that they have ranked this source below
other sources such as American constitutional law.3%49 He suggests
a modified and stronger approach when the Charter is interpreted
which presumes that it must be meant to provide protection at
least as pgreat as that granted by similar provisions in
international human righits documents.®50 This approach would thus
comprise instruments that Canada has not ratified. He notes that
this presumption does not invalidate the traditional approach Lo
interpreting the Charter, but adds to it.551 1t flows from the
presumaption that Parliament and the provincial legislatures do
not intend to violate international law.552 Ag well, due to the
"specisl nature” of the Charter by virtue of its protection of
human rights, it cannot be subject to ordinary rules of staLulbory
interpretation.®®3 We agree with Le Bel’'s approach. It supporls
and reinforces our posilion. It remains to be seen whether the
application of the 1ILO's definition of freedem of association by
Lhe dissenting Supreme Court Jastices was consistent and
conformed to the ILO s own apwroach.

Chief Justice Dickson and MHadame Justice Wilson have
effectively demonstrated in the Alberta Laboux. Reference case

that Canada’'s obligations under the ILO and the ILO s definiftion

546 Ibid., pp. 7355-757.

., P. 785.

Ibid
Ibid

552 Jbid., p. 762.
Ibid., p. 768.
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of freedom of association can and should be applied within the
context of the Charter. Both were in agreement in this same case
as to the broad definition of freedom of assnciation comprising
the right to bargain collectively and the right to strike, and
agreed with the restrictions allowed under ILO Convention No. 8%
a3 interpreted by the ILO Committee on Freedom of Association.
They consistently affirmed the authority of the 1LO"s definition
of freedom of association. Their conclusions in this case are
essentially the same as those reached by the 1LO Committee on
Freedom of Association in a complaint dealing with Lhe same
legislation.

However, in the Puhblic Service Alliance of Canada case and
in the Dairy Morkers case they disagreed on the limitations that
may be Jjustifiable under s. 1 of the Charter. In the Puhlic
Service Alliance of_ Canada case, Chief Justice Dickson introduced
the curious element of the government’'s "leadership role” in the
fight against inflation to justify the imposition of a number of
mandatory restraints in the federal public service when the 1LO g
definition of freedom of association clearly Justified the
conclusions he reached. His conclusion that the judiciary should
defer to governments on the question of economic policies and
strategies designed to combat inflation is consistent with the
position adopted by the ILO Committee on Freedom of
Association.®34 Indeed, a complaint was made before the Committee

concerning this legislation and the conclusions reached upheld

554 SQupra, note 482, p. 442,
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the measures.55% Madame Justice Wilson did not concur, atffirming
the government should be treated as any other eaployer. She
appears to have overlooked the decisions of the 1LO Committee on
Freedom of Association on the issve of wage restraints imposed on
the public service, otherwise she would have probably reached the
same conclusions as the Chief Justice.

Chief Justice Dickson strayed from the ILO s definition in
the Dairy Workers case by introducing the rationale of "economic
harm to third parties” which relates to a “pressing and
substantial concern” to the “"essential services" justification in
order to justify a temporary prohibi“ion of strikes and lock-outs
in the dairy industry. Justice Wilson rejechted this approach and
strongly affirmed a consistent application of the ILO’'s
definition of freedom of association, noting that the Chief
Justice’'s rationale would affect the underlying fundamental basis
of this freedom. Indeed, our courts cannot have recourse Lo
international inmtruments in such a selective manner. They do not
constitute shops where judges may pick and choose those elements
which they agree with and apply them in one case and reject them
in another case. They must be applied consistently. Chief Justice
Dickson and Madame Justice Wilson, in all tliree cases, were not
consistent in their application of the I1LO's definition of
freedom ol association. It is their opinion in the Alberta Labour

Reference that should prevail in light of the position that has

555 S5ee Madame Justice Reed’s, the trial judge, comments on
this, sppra, note 458, pp. 585-586.
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been defended in this thesis.

The extent to which international law applies within
domestic law does not arise in the case of ILO Convention No. 87
since Canada has already implemented this Convention through
federal and provincial labour legislation. However, whether it is
meant to zpply in the context of the Charter is another gquestion.
The Supreme Court of Canada appears to have answered it in the
negative. For the reasons we invoked in Part 1 and during our
discussion of the Charter cases, we believe the Supreme Court of

Cunads erred in thelr decisions.

ii) The historical and legal arguments

Earlier in this Part the case was made for trade union
freedom of association within Canada’s own historical and legal
tradition. A strong case has been made to support 8 broad freedom
of association within Canada even before the establishment of the
L1LO or Lhe existence of its international convention dealing with
freedom of association, which was later adhered to by Canada. The
values reflected therein were the result of an evolution of
historical events and legislative enactments. Yet, this aspect of
trade union freedom of association has received little attention
by authors who have writbten on the subject. Some of the court
cases which supported a broad interpretation of {freedom of
association did recognize the importance of this evolution. Hr.
Justice O°'Leary in the Broadway Manor case noted that freedom of

assoclation, the right to bargain collectively and the right to
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strike were noibt created by statube jaw, but were “"developed under
a dynamic of their own"” . 556  Labour relations legislation
intervened “to recopnize and regulate them in the interest of
order and industrial peace”.®5%Y C(Chief Justice Dickson in the
Alherla_Labouwr _Reference case slso referred to Lhe historical and
lejggal evoluliion of freedom of awsociation in Canada.®%% He notes
how tLhe Supreme Court of Canada in the Zambr) cased3Y9 had already
acknowledged tLhis fact. The majorily of the Supreme Court
Jusblices gave no consideration to the historical and legal evolu-
t.ion of freedom ol associlabtion in Canada. As was noted earlier 1n
this Part,, Lhe principles that came to be recognized also
contained a number of cvonditions and restrictliong on Lhe exercise
ol Lrade unlon frecedom of association. They werce recogpnized Ly
and embodied in post -war lepgiluslation aricl have remained
essentially unchoanged Lo Lthis day. 1t is proper thaut our Chargler,
which is meant to recognize our values, should encompass a broad
interpretation of freedom of association bused on our own legal
and hisbtorical kraditions as well as international human rights
law. After all, Lhere 1s no Canadian precedent Lo assisb our
courts in applying a 5. 1 analysis to restrictive labour legis-
lation aflfeclinig the public scctor snd eussenbial services. This

is where the principles established by the [ILO Commitlee un

bLOE Supra, note 439, p. 303.

557 Thid.

558 Sypru, note 481, pp. 368-370.
558 gupra, note 384.
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Freedom of Association become necessary.

The majority of the Supreme Court of Canada seemed to ignore
this evolution by adopting a more rigid and restrictive
definition of freedom of association without considering the
international definition of trade union freedom of association as
enforced by the 1L0O. In addition, no consideration was given to
the historical and legal evolution of trade union freedom of
association in Canada. lnstead, a legalistic approach was adopted
in arriving at the restrictive definition by applying ordinary
riales governing the interpretation of statutes to a Charter which
is meant to enshrine fundamental rights and freedoms. Other
authorities are cited in support of this view, yet one looks in
vain at these sources to find any solid foundation which would
justify their application. The majority ruling in the Supreme
Court of Canada relied heavily on the Judicial Committee of the
Privy Council decision in the Collymore case as did the cases in
the lower courts who opted for a restrictive definition of
freedom of association. Reliance on the Collyvmore decision to
Justify a literal interpretation of freedom of association is not
well founded. The rulings that have invoked this case in support
of their restricted wview fail to take note of a number of
impoertant considerations. The Collvmore decision is inapplicable
because the Trinidad and Tobag  Constitution associates fFreedom
of assembly and association 1in the same manner as the Canadisn
Bill of Ripghts, unlike the Charter which grants freedom of

association scparate and independant protection. As well,
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Trinidad and Tobago had no limitation clause in their constitu-
tion similar to s. 1 of the Charter and perhaps the Justices fell
compelled to narrow their interpretation. Furthermore, if we
apply the rule that Parliament and the provincial legislatures
are presumed not to legislate in violakion of international law,

then it must be inferred that the drafters of the Charter

intended to give constitutional force to Canada’s international
abligations and not to the meaning ascribed to different
provisions in different constitutional settings. 1t is more than
likely that in drafting the guarantee of freedom of association,
greater attention should be paid to international human rights
conventions which are legally binding on Canada than upon
interpretations of the Constitution of Trinidad and Tobago.
Another aspect of the Supreme Court of Canada’s position is
the issue of individual and collective rights. MHr. Justice
Mcintyre contends that the Charfer, with few exceptions, is meant
to protect individual rights and not collective rights. 'T'he
distinction is at best nebulous when applied to freedom of
association. As was argued earlier. freedom of association can
only be exercised in concert with others. Justice Meclntyre
readily admits this point when he notes that the pursuit of
individual goals and rights “is generally impossible without the
aid and cooperation of others."580 The approach adopted by Chiel
Justice Dickson in the Alberta Labour Reference case recognizes

both the individual and collective dimensions of freedom of

560 Thid., note 472.
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association and demonstrates how it should be protected under the
Charter. 81

Finally, the concern raised by Hr. Justice Mclntyre that a
broad interpretation of freedom of association would have the
effect of entrenching the present collective bargaining systen
and interfering in the realm of labour policy which is the dowmain
of Parliament and the legislatures. Chief Justice Dickson amply
addressed these concerns in his decision in the Alberta lLabour
Reference and rejects Mr. Justice McIntyre's contention. He notes
t.hat Lhe Court was never asked to rule on this point and that the
issues raised did not suggest that it should be a considera-
tion.%¥82 The concern expressed by Mr. Justice HcIntyre could be
interpreted as an abdication of the role entrusted on the courts
by the Charter since the courts have already been called upon to
weigph and balance the rights and freedoms guaranteed therein
under s. 1 in numerous cases. Why should it be different when
freedom of association as it applies to trade unions is
considered? Why should labour relations legislation be shielded
in this manner from the Charter’'s application? It has already
been demonstrated that such a balancing of interests may be
carried out by applying our owr legal and historical tradition in
relation to trade union freedom of assoeciation in 1lighk of the

definition developed and applied by the 1510, a definition Canadsa

581 Snhpra, note 501.

462 gypra, note 504, See also his opinion in the Dairy
Yorkers case, supra, note 483, pp. 481-482.
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is bound to secure for workers under international law.
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CONCLUSION

The primary gquestion raised by this thesis has been how we
may reconcile the interpretation of freedom of association under
the Canadian _Charter of Righhks and Freedoms with Canada’s inter-
national obligalions under various international instruments
dealing with human rights, specifically with respect to freedom
of association as it applies to trade unions and as protected by
the International Labour Organisation.

In the realm of international law, the aupthority of the
International Labour Organization over the protection of trade
union freedom of association has been firmly established.A unique
feature in the ILO system has been tripartism. 'Thus, representa-
tives of workers and emplovers, alongside with those of
governments, have worked together to bring about international
conventions that respond to their concerns. Thus, unlike other
international instances, governments alone do not determine the
content of the international standards nor do they solely
supervise their enforcement. For any government involved, this
implies a greater commitment beyond the implemention of ratified
conventions since worker and employer representatives enjoy
"equal status” with them in the entire process.

This brings us to the question of what action taken by
governments is sufficient to fulfill their obligation under the
IL0 Constitution as Member States with respect to ratified

conventions. Artiele 19 (5) (d) of the ILO Constitution
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stipulates bLhat when a HMember State rabifies a Convention, it
agrees to "take such aclion as may he necessary Lo make effechive
the provigions of such Convention.” OF course, tmpiementalbion of
the Convention in domestic law would be sulficienl. to amply ful-
£fill this regquirement. I[n the ecase of Caoanveabion No, 87 on
Freedom _of Association_snd___the Right Lo Qrganise, Canada lus
already demonslruated general compliance. However, since Lhe
enactment of the Capadian _Charter _gof_ _Xisbis_ . aud_ Freedoms, Lthe
rejection by the Supreme Court of Canada of the [[.0's definition
of freedom of asssociation was implied in ibts iInterprotalion of
5.2 (d)Y of the Charter. This raises the question as Lo whether
Cunada has done all thalt "may be necessary to make effective”™ jlLs
obligations under Convention No. 8Y. After all, Gbo fulfili
Canada’s iLO obligations in domestic labonr legizslalion and Lo
renege on ik in a constitultional document meant to enshrine
fundamental human rights and freedoms would render if ineffeclive
in actual practice.

Canuada’s labour legislation has been subjected Lo Lhe
complaints procedure before the ILO Committese on Freedom of
Association on numerous occasions. As a result, Lhe 1L0O's
definition of freedom of association has been applicd fo the
Cunadian econtex)t and the principal features of Canadian labour
legislation have heen assessed accordingly. They illusbkrate how
Lhe definition has been applied and how the restriclions imposed

on its exercise have been interpreted. These decisions serve Lo

demonstrate how a similar interpretation could be carried out
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under s. 2 (d) of the Canadian Charter of Rights and Freedoms.
Furthermore we have already presented ample and strong arguments
that would make them binding on Canada. In addition, the
historicual and legal evolution of trade union freedom of associa-
tion in Canada also supports a broad interpretation of freedom of
associalion.

What. does this 2ll mean for Canada? All of the elements
previously discussed lead to one ultimate conclusion: Canada is
obligated to accept the 1L0's broad interpretation of freedom of
associatbtion comprising the right to bargain collectively and the
right to strike, as supported by Canada’s own historical and
legtal traditions, and must apply it accordingly within the
context of the Churter.

The Supreme Court of Canada in opting for a more restrictive
view, has =ffectively shut out any effective protection of
freedom of association. Their ruling, expressed primarily in the

Alhertu Labour Reference case and reaffirmed in the Public

Service  Alljiance of Canada case and the Dairy Workers case,
rssentially "pgut” this fundamental freedom leaving behind an

empty fragile shell as protection. The simple act of association
is guaranteed with no thought of further protection to ensure it
effective and continuing existence. Governments may now proceed
unimpeded by constitutional restraints, as they did before the
Charter was enacted, should they wish to interfere with
associational conduct beyond mere association. In the case of

trade unions this will no doubt mean further periodic restrie-
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tions on the right 4o strike and the right to bargain collec-
tively depending on the existing labour relations climate and the
current economic state of the country. As well, the restrictive
interpretation applied by the Supreme Court of Canada will have
serious repercussions on associations other than trade unions. 1f
the restrictive definition of freedom of association subsists, it
will allow Parliament and the provincial legislatures Lo, In
effect, override under the Charter what they are bound to respect
under international law. As a result, in the case of trade
unions, workers will have no other option but to resorl to Lhe
complaint mechanism of the 1LO Commiltee on Freedom of
Association to obtaiu recugnition of freedom of association since
they could not rely on s. 2 (d) of the Canadian.Charter of Righis
and Freedoms as interpreted by the Supreme Court of Canada. Thus
the increase in the number of Canadian complaints before the
Committee, whicn occurred during the recessionary period of the
early 1980°s, may be expecled to happen again. Canada will be
forced to expluin over and over before an intarnatioual quasi-
judicial body, with the political embarassmentl it may entail, why
its domestic legislation does not conform to the 1L0O standards it

is bound to proutect.
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APPENDIX A
CONVENTION No. 87
Convention concerning Freedom c¢ Associafion
and_Protection of the Right to Organise?

The General Conference of the International Labour Organisation,

llaving been convened at San Francisco by the Governing Body of
the International Labour Office, and having met in its
Thirty-first Session on 17 June 1948;

Having decided to adopt, in the form of a Convention, certain
proposals concerning freedom of association and protection
of the right to organise, whiech is the seventh item on the
agenda of the session;

Considering that the Preamble to the Constitution of the Inter-
national Labour Organisation declares "recognition of the
principle of freedom of association” to be a means of
improving conditions of labour and of establishing peace;

Considering that Lhe Declaration of Philadelphia reaffirms that
"freedon of expression and of association are essential to
sustained progress”;

Considering that the International Labour Conference, at its
Thirtieth Session, unanimously adopted the principles which
should torm the basis for international regulation;

Considering that the General Assembly of the United Nations, at
its Second Session, endorsed these principles and requested
the International Labour Organisation to continue every
effort in order that it may be possible to adopt one or
several international Conventions;

adopts this ninth day of June of the year one thousand nine
hundred and forty-eight the following Convention, which may be
cited as the Freedom of Association and Protection of the Right
to Organise Convention, 1948:

i Date of coming into force: 4 July 1950.
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PART 1 FREEDOM OF ASSOCIATION

Article 1

Each Member of the International Labour Organisation for

which this Convention is in forece undertakes to give effect to
the following provisions.

Article 2

Workers and employers, without distinction whatsoever, shall
have the right to establish and, subject only to the rules of the
organisation concerned, to Jjoin organisations of their own
choosing without previous anthorisation.

Article 3
1. Workers™  and employers’ organisations shall have the
right to draw up their constitutions and rules, to elect their

representatives in full freedom, to organise their administration
and activities and to formulate their programmes.

2. The public aunthorities shall refrain from any interfer-
ence whieh would restrict this right or impede the lawtul
exercise thereof.

Article 4

Workers ' and employers’ organisations shall not be liable to

be dissolved or suspended by administrative authority.
Article &

Workers® and employers’ organisations shall have the right
to establish and join federations and confederations and any such
organisation, federation or confederation shall have Lhe right to
affiliate with international organisations of workers and
employers.

Article B

The provisions of Articles 2, 3 and 4 hereof apply to
federations and confederations of workers®™ and employers’
organisations.
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Article 7

The acquisition of 1legal personality by workers”™ and
employers’™ organisations, federations and confederations shall
not be made subjeet to conditions of such a character as to
resltrict the application of the provisions of Articles 2, 3 and 4
liereof.

Article B8

1. In exercising the rights provided for in this Convention
workers and employers and their respective organisalions, like
other persons or organised collectivities, shall respect the law
of the land.

2. The luw of the land shall not be such as to impair, nor
shall it be so applied as to impair, the guarantees provided for
irn  his Convention.

Article 8

1. The extent to which ti» pguarantees provided for in this
Convention shall apply to the armed forvces and the police shall
be determined by national laws or regulations.

2. In accordance with the principle set forth in paragraph 8
of article 19 of the Constitution of the International Labour
Organisation Lhe ratification of this Convention by any Hember
shall not be deemed to affect any existing law, award, custom or
agreement in virtue of which members of the armed forces or the
police enjoy any right guaranteed by this Convention.

Artiecle 10
In this Convention the term “organisation” means any

orgunisation of workers or of employvers for furthering and
defending the interests of workers or of employers.

PART II PROTECTION OF THE RIGHT TO ORGANISE

Article 11

Each Member of the International Labour Organisation for
which this Convention 1is in force undertakes to take all
necessary and appropriate measures to ensure that workers and
enployers may exercise freely the right to organise.
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APPENDIX B
CONVENTION No. 88
Conxention. concerning the Application of the
Right Lo Organise and Bargain Collectively2

The General Conference of the International Labour Organisation,

Having been convened at Geneva by the Governing Body of the
International Labour Office, and having met in its Thirty-
Second Session on 8 June 1948, and

Having decided upon the adoption of certain proposals concerning
the application of the principles of the right o organise

and to bargain collectively, which is the Fourth item on the
agenda of the session, and

Having determined that these proposals shull take Lhe form of an
international Convention,

adopts this first day of July of the vear one thousand nine
hundred and forty-nine the following Convention, which may be

cited as the Right to Organise and Collective Bargaining
Conv.ontion, 1949:

Article 1

1. Workers shall enjoy adequate protection against acts of
anti-union discrimination in respect of their employment.

2. Such protection shall apply more particularly in respect
of acts calculated fo--

(a) make the employmeni of a worker subject to the condition that
shall not join a wunion or shall relinquish trade union
membership;

(b) cause the dismissal of or otherwise prejudice a worker by
reason of union membership or because of participation in
unlion activities outside working hours or, with the consent
of the employer, within working hours,

2 PDate of coming into force: 18 July 1851.
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Article 2

1. Workers’ and employers’ organisations shall enjoy
adequate protection against any acts of interference by each
other or each other’'s agents or members in their establishment,
functioning or administration.

2. In particular, acts which are designed to promcte the
establishment of workers®™ organisations un’er the domination of
enployers or employers® organisations, or to support workers’
organisations by financial or othe: means, with the object of
placing such organisations under the control of employers or
enployers’™ organisations, shall be deemed to constitute acts of
interfervence wilhin the meaning of this Article.

Article 3

Machinery appropriate to national conditions shall be
estublished, where necessary, for the purpose of ensuring respect
for Lhe right to organise as defined in the preceding Articles.

Article 4

Mecasures appropriate to national conditions shall be teken,
where necessary, to encourage and promote the full development
and utilisation of machinery for voluntary negotiation between
employers or employers organisations and workers’™ organisations,
With a view to the regulation of terms and conditions of employ-
ment by means of collective agreements.

Article

1. The extent to which the guarantees provided for in this
Convention shall apply to the armed forces and the police shall
be determined by national laws or regulations.

2. In accordance with the principle set forth in paragraph 8
of article 19 of the Constitution of the International Labour
Organisation the ratification of this Convention by any Memnber
shall not be deemed to affect any existing law, award, custom or
agreement in virtue of which members of the azrmed forces or the
police enjoy any right guaranteed by this Convention.

Article B
This Convention does not deal with the position of public
servants engaged in the administration of the State, nor shall it

be construned as prejudicing their rights or status in any way.
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APPENDIX C
LIST OF 1LO_CONVENTIONS RATIFIED BY CANADA

Date Ratification

No. 1 - Hours of Work (Industry), 1818

(First Session) March 21, 1935
No. 7 - Minimum Age (Sea) 1920, (Second

Session) March 31, 1928
No. 8 -~ Unemployment Indemnity, 1920 (Second

Session) March 31, 19286

No. 14 - Weekly Rest (Industry), 1921 (Third
Session) March 21, 1935

No. 15 - Minimum Age (Trimmers and Stokers),
1921 (Third Session) March 31, 1926

No. 18 - Medical Examination of Young Persons
(Sea), 1921 (Third Session) March 31, 19286

No. 22 - Seamen’'s Articles of Agreement, 1926
(Ninth Session) June 30, 1938

No. 26 - Hinimum Wage-Fixing Machinery, 1928
(Eleventh Session) April 25, 1935

No. 27 -~ Marking of Weight (Packages
Transported by Vessels), 1929
(Twelfth Sessinn) June 30, 1938

No. 32 - Protection Against Accidents (Dockers)
(Revised), 1932 (Sixteenth Session) April! 6, 1948

No. 4% - Employment of Women on Underground
Work in Mines of All Kinds, 193%
(Nineteenth Session) Sept. 16, 1966%

No. 58 - Minimum Age for Employment at Sea,
1936 (Twenty-Second Session) Sept. 10, 1851

No. 63 - Statistics of Wages and Hours of
Work, 1938 (Twenty-Second Session) April 6, 1846

* Ratification was denounced in May 1878.
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No.

Ho.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

88

69

73

74

80 -

88

100

105

108

111

122

162

¥ood and Catering (Ships” Crews),
1946 (Twenty-Eighth Session) March 19, 1952

Certification of Ships ™ Cooks, 1946
{Twenty-Eighth Session) March 19, 1951

Hedical Examination {(Seafarers), 1946
(Twenty-Eipghth Session) March 19, 1951

Certification of Able Seamen, 19486
(Twenty-Eighth Session) March 19, 1951

Final Articles Revision, 1846 (Twenty-
Ninth Session) -

Freedom of Association and Protection
of the Right to Organize, 1948
{Thirty-First Session) March 23, 1972

Employment Service, 1948 (Thirty-First
Session) Ang. 24, 1950

Equal Remuneration (Thirty-Fourth
Session) Nov. 185, 18972

Abolition of Forced Labour, 1857
(Fortieth Session) July 14, 19509

Seafarers’™ National Identity Documents
(Forty-First Session) May 31, 1967

Diserimination in respect of
enployment and occupation, 1958
(Forty-Second Session) Nov. 26, 18964

Partial Articles Revision, 1961
(Forty-Fifth Session) April &, 1962

EmplovmenlL Policy, 1864 (Forty-Eighth
Session) Sept.. 16, 1968

Safety in the Use of Asbestos, 1986
(Seventy-Third Session) June 16, 1988
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APPENDIX D
INTERNATIONAL HUMAN RIGHTS PROVISIONS
WITH RESPECT TQ
FREEDOM OF ASSOCIATION
BINDING ON_CANADA

Article 8 of the INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL_ARD
CULTURAL RIGHTS

1. The State Parties to the present Covenant
undertake tu ensare:

(a) The right of everyone to form trade unions
and join the trade union of his choice subject only
to the rules of the organization concerned, for the
promotion and protection of his economic and social
interests. No restriction may be placed on the
exercise of this right other than those prescribed
by law and which are necessary in a democratic
society in the interests of national security or
public order or for the protection of the rights and
freedoms of others;

(b) The right of trade unions to establish national
federations or confederations and the right of the
latter to form or join international trade union
organizations;

(c) The right of trade unions to function freely
subject to no limitations other than those prescribed
by law in a democratic society in the interests of
national security or public order or for the protec-
tion of the rights and freedoms of others;

(d) The right tc strike, provided that it is
exercised in conformity with the laws of the
particular country.

2. This article shall not prevent the imposition
of lawful restrictions on the exercise of these rights
by members of the armed forces, or of the police, or of
the administration of the State.

3. Nothing in this article shall authorize State
Parties to the International Labour Convention of 1948
on Freedom of Association and Protection of the Right
to Organize to take legislative measures which would
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prejudice, or apply the law in such a manner as would
prejudice, the guarantees provided for in that
Convention.

Article 22 of the INTERNATIONAL COVENANT ON CIVIL ARD
L ITICAL RIGHTS

1. Everyone shall have the right to freedom of
association with others, including the right to form
and join trade unions for the protection of his
interests.

2. No restrictions may be placed on the exercise
of this right other than those prescribed by law and
which are necessary in a democratic society in the
interests of national security or public safety,
public order {"ordre public"), the protection of
public health or morals or the protection of the
rights and freedoms of others. This article shall not
prevent the imposition of lawful restrictions on
members of the armed forces and of the police in
their exercise of this right.

3. Nothing in this article shall authorize State
Parties to the International Labour Convention of 1948
on Freedom of Association and Protection of the Right
to Organise to take legislative measures which would
prejudice, or to apply the law in such a manner as to
prejudice, the guarantees provided for in the
Convention.
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