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- . ; - Introduction} S

*

The doctrine of mens Jres is qve of the most basic tenets of the cri;;g;l

!

"

law. 'It enshrines the ppincip]e that no persnn may be convicted - of a criminal
offence unless his criminal.act wa;‘accompnnied hy a guilty intentiom. Vague
and amorphous though the doctrine may be, it 1ies at the heart of thé\Q&lE1nn1

law.

i

In the middle of the nineteenth century, however, a new principle was
recognized by courts in some cases. Known variously as absolute or strict

T1ability, it bas the antithesis of mens rea for it permitted an accused to be
. ) ) . X .
convicted upon mere proof of the actus reus of the-offence. The prosecution
[

was not requlired to establish any sorf of mental element on the part of the

N

accused nor was it open to the accused to attempt to exonerate himself by

adducing exculpatory evidence as to his intention.
Ao

- e

_Absniute 11ability was usually appliied to offences known as bﬁblic welfare
or regulatory offences; the terms are 1nterchangeab]e.a These were statutory
offences and had not been crimes at common law. Usua)ly they Qére enacted as
part of a regulatory scheme to govern a speciflc activity such as the

manufacture of food or drugs, the operation of facteries or the sale of

"intoxicating beverages.

The law governing when anloffence was one involving absolute 1iability

developed haphazardly and never assumed a defiriitive shape. Instead a rumber
of statutory interpretation maxims came to dominate; which maxim would be
invoked by a court~in any given case depended more upon the particular Judge

- 7
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and accused than upon the_offence—créatinq provision 1tself. In 1278, the

SuprgmeQCourt,of Canada finally addressed the !Issue directly in R. v. City of

ISault Ste. Marfe.! fn-thnt dec1s4;n. the Court responded to the numerous
critics of qbgo]ute 11ability by recognizing a th1rd-cateqqry of offences, to
be known as strigt 1{ab111ty offences, An accusea charged with such an offence
would be enfitled. upoh‘proof df'the actus reus, to prove on a balance of
probab111£1e5_that he had not been neg]ig;ﬁt, either becausé hg had been

operating under & reasonable mistake of fact.'or because he had exercised dhe‘,

ditigence to try to prevent the commission of thgrcfﬁenca.

Sault Ste.-Marie was halled as a landmark decisfon that would settle the

-

law in this area once and for all, Needless to say, that did not happen,

Although Sault Ste, Marie provided relief for many asccused persons, it did not

appreciably simplify the determination of the appropriate mens rea requirement
for any given offence. Today it is still difficult to ascertaln the mental

component of many offences. Criminal Code offences qarcly pose a problem since

it is clear that a presumption of mens rea applies to them; offences outsiﬁe
the Code, however, still cause confusion. This paper will examine Sault Ste,
Marle and its impact with a view to determining {f the law is developing in a

.satisfactory manner or whether more radical reform is necessary.

A note on terminology may be useful,

-

In this paper, offences for wh1ch_
conviction follows automatically upon prooef of the actus reus, leaving the
accused no opportunity to adduce exculpatory evidence as to his intention, are

referred to as absolute 1fability offences; this fs the name given to that

class of offences in Sault Ste. Harie. Prior to Sault Ste. Marie such offences

were more often referred to as strict lfabflity offences, although the term
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absolute 11ability was also sometimes used. However, in view of the

connotations that the term strict liab!11ty has taken on'since Sault Ste.

Mar1e, that term is only used in this paper in 1ts Sault Ste. Marie sense,.

Is, as the new category of offences for which certain specific mens rea

defences are avallable,.
’ -

"t
that
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1. [(1978] 2 S.C.R. 1?99. 40 C.C.C.(2d) 353, 3 C.R.{3d) 30, 21 N.R. 295, 7
C.E.L.R., 53, B85 D.L.R.(3d) 161 (S.C.C). A1l subsequent-references to the
case will relate to 40 C.C.C.(2d). ) »



Absolute Liability Prior to Sault Ste. Marie

.
i

Ortgins of absolute 1iability

e

At common law mens rea was a constituent element of every offence except
nuisances? During the mid-nineteenth century, however, courts began to develaop
an exception to this rule wﬁere certain statutory offences were involved,
ho]d1ng thaé in some caseé it was not necessary to prove mens rea in drder to

convict.? It {; generally accepted that the first case in which absolute
lia£i11t; Was apﬁried to a statutory-offence was the decisfon of the English
Court of Exchequer in é; v. Woodrow.® 1In that case a tobacco dealer was
cenvicted of possgssinn of adulterated tobacco even though he had purchased the
tebacco §n the regu]?r course of business and had no idea that 1t was
aduiferated. Shortlx thereafter, and quite independently of the movement 1@

England, courts in the United States began-to apply absolute ifability in

certain cases.*

In his classic article entitled "Public Welfare Offences“. F.B. Sayre

noted:*

A The interesting fact that the development took place in
~"both England and the United States at about the same time
strongly indicates that the movement has not been merely an’
) historical accident but the result of the changing socfal
—-e——. .. __ _conditions and beliefs of the day.

He attributed the development of absolute 1iability in both countries to two
factors: a shift in the emphasis of the criminal law from the protection of

individual interests to the protection of public and social ifhterests and the
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growing use of the crimipnal {aw systenm to enforce reuulatoryﬁleqis1ation.'

Put simpfy, in tﬁe miq-nineteehth century, a vast amount of reoulafury
legisiation began to be ancted to govern and c¢ontrol a wide variety of
activities., Absoluté 11ability was a way of handling in an hxped1t1ous fashion
Vthe sudden burden this placed on the courts. Its impact was 1essenad by the
fact that, -with a few notable exceptions,’ abéo]ute liabtlity was generally
appl}ed Enly to regulatory offences which did not have the same connqtutidn of
mora]qturpitudehas trﬁe criminal offences and whicﬁ normally entalled only

minor penalties upon conviction.® By the end of the ninateenth century,

absolute liability was firmly entrenched in England, the United States and,

ultimately, Canada.

Early Canadian caselaw

The caselaw shows that by the beg1nnihg of the twentieth century absolute

Jlability was well-established in Canada.® The difficulty was, and remained,

s \
knowing when an affence would be held to be one of absclute 1{ab{lity and when
) —

proof of mens rea would be required. Although a number of English authortties

were often cited by Canadian courts when considering this fissue, thp case most

frequentty invoked was Sherras v. DeRutzen,*® a decision of the Court of

Queen's Bench. 1Indeed, even after the Supreme Court of Canada finally issued

fts own statement on the subJect of mens rea in 1957,!'! Sherras v, DeRutzen

remafned the authority ta which reference was most often made.!'?

In Sherras v. DeRutzen, the appellant, the licencee of a public house, had
been convicted of unlawfuily supplying 1fquer to a police constable who was on

duty. At the time that he was served, the constable had not been wearing the

Yo

o,
PR
A
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armlat that normally indicated that a constable was on duty. In holding that

the conviction ought to be gquashed because the appeljant had honestly believed
» ) '
the constable to be off duty, Wright J. made the following statement:?!3

There i1s a presumption that mens rea, an evil {ntention, or
a knowledge of the wrongfulness of the act, is an essential’
ingredient in every offence; but that presumption is 1iable
to be displaced efther by the words of the statute creatigg
the offence or by the subject-matter with which 1t deals,

and both must be considered.... -
1 ! f(
- "He then went on to list three principal exceptions to the rule that mens rea

is presumedlto be an essential element of an offence. He st&ted thﬁt no
presumption applfies to pyb]ii/nu1sances or- where the proceeding, although
criminal in form, s rea]]é only a summary mode of enf;rcing a cibil right.
The exception _ that qufck1y bec#me the most important, however, related to acts
that "are not crimjnai In any real sense, bup.dre actg‘which in the Duﬁlic_
fnterest are proh?biged under a pena]tyf, It was under this exception that

the category of offences that came to be known as regulatory or public welfare

offences fell. .

From Sherras v. DeRutzén vere distilled two general principles th&t.were
repeated over and aver again in various forms throughout the Canadian caselaw.
The first stated that a pr;;umption of mens rea applied to all offences unless
it wa; exgluded expressly or by necessary 1mp11cgt(on. The second general
principle somewhat inconsistently stipulated that whefe an offence was not
criminal kn any reai sense, but simply involved activity proh1b1téd under
penalty in the public interest, no presumption would apply. Unfortunatély. not
even the Justices of the Supreme Court of Caﬁada Qere able to agree on which of

these two principles should be given priorfty.t* So flexible-were these



principles that they essentially permitted the courts to do whaﬁevgr they
1

pleased. One is inevitably led to conclude that the outcome of *any given case
depended Jess upon the -intention and wording of the statute under which the

accused was charged than upon the individual Judge's particular views on both

mens rea in general and the specific case under consideration.?*

3

v

As a rule, where a Criminal Code offence was ét issue, the presumption of

mens Eea was applied, although there were exceptions.®** Where the offence was

found in a statute other than the Criminal Code, however, it was virtually

impossible to predict which course a court would adopt. Indeed, often

different courts reached opposite conclusions with raspect to the same

offence.'? No attempt will be made here to canvass all the casslaw that

developed in order Lo reconcile the decisioﬁs; reconciliation woﬁ]d be

‘ .

impossible. However, an éxamination of the. caselaw does indicate that a humbar

of distint; apbroaches were repeatedly adopted by courts in determining whether

or not mens rea had to be proved.!?®.
L]

1

Sometimes a court merely aoplied the presumption of mens rea, even where

the offence was clearly regulatory so that it could have fallen within the

sherras v. DeRutzen exception cfrar net prechiblited under a penalf} in the ¥
public interest.!? In other cases there was simply ; stark declaration by the
Judge that mens rea did not need‘to be proved for the type of offence under

consideration.?® It might be noted that.throughout the perfod, both 1n‘Enq]and

and Canada, there were even occasional suggestions that a presumption of mens

rea no longer applied to any offence at all.2?
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Most often, however, courts embarked upon an exercise in stathtoqy
tnterpretation to determine whether the legislature had intended mens rea to be
an element of the offence. The approach taken would depend upon which of the

-

two principles derived from Sherras v. DeRutzen the court considered to be

paramount,

0

Where a court started with a presumption of méns rea, it would look for
slgns that mens rea was intended to be e*ciuded. This‘could Involve an
exafination of the precise words used as ;ell as a targer study of the
legislation as a whole. One popular technique used to determine the 1ntent1cn.

of the legislature was to examine other offences found in the same act. Where

ot

-,

some offences included épec4f1c mens rea words such as "knowingly" or

"wilfully" and others did not, 1t was often assumed that the legislature had

»a

Intended the latter group to be offences of absolute 1fability.??2

-

Occasionally, too, the penalty was considered since it was generally felt that

an offence was more likely to have been intended. to be absolute where the
penalty was 1ight.??® This technique became eSpqgigl{l‘popu1ar after 1t was
¢ .

adopted by the Supreme Court of Canada in R. v. Beaver,?®*

Other courts began by deciding whether the offence in question fell within

the Sherras v. DeRutzen exception as being "not criminal in any real sense, but

prohibited under penalty in the public finterest". This usually involved an
examination of the type of statute in which it was contained in order to

detarmine the evil sought to be prohibited. The Sherras v. DeRutzen exception

could, of course, be very broad or very narrow depending on the will of the’
judge. The effect of being classed in this categery ﬁlso varied with.the

Judge. Sometimes it automatically meant that mens rea was not required.‘ More



R
- 10 -
often, however, such classification meant only that no presumption applied; 1t

was s5ti11 necessary to determine whether the legislature had intendfd mens rea
to be a component gf thq offence.:‘ .
An eigglgat1on of two decisions of the Saskatchewan Court of Appeal helps
to 1]1q;trata th; way in which this approach waé susceptible to hanipulation by
a court. In R. v. Ping Yuen,?® the Court upheld the accused's convlctﬁnn on a
charge of unlawfully keeping 1igquor on his business premi{ses while in.tha
business of seflTﬁg.soft.drinks. It was readiiy admitted that the accused had

. -
bought the soft drinks in question in the normal course of bu;ineSs from a

wholesale grocery house and that the only way he could pussjbly have knaown that
4 . .

some of the bottles contained more alcohol than was ltegally permitted would

have been to open them and send the contents off for annlys1§. The Court

acknowledged that it was unreasonable to expect him to do this but held that

the protection of the public required the offence to be one of absolute
. ¥
diability.

.This may be contrasted with the same Court's decisfon twd years later in

R. v. Regina Cold Storage and Forwarding Co. Ltd.,*® where the Court quashed

the appeltant's conviction on a charge of unlawfully having llquer in a place
.other than & dwelling-house. The appellant owned a warehouse in which

' refrigerated space was rented out to persons wishing to store goods; the
company.was charged after it was discovered that -someone has stored-beer in the
warehouse. A witnéss for the company testiffed that he had belfeved that the
beer waf:temperance Beer. not liguor. .At trial, the Jjudge entered a convict1oq\

on the grounds that the case could not be distinguished from Ping Yuen. On
. \

appeal, the Saskatchewan Court of Appeal overturned the conviction,
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Y
’

distinguishing the case on {Ee grounds. that, unlike Ping Yuen, the act
prohib]ted fn this case was not prohibited in the public interest or for the

public s&fety.s1nce no one could have Béen hurt'by the appellant's actions in

3

staring the beer. in ;ontrast. a mambef‘of'fhe bublic who had bought a soft
drink from the storekeeper in Ping Yuen was endangered by the possibility of
?hbibing a beverafge with u# excessive alcohol content. Since the Sherras v.
DeRutzen exception was therefore not applicable to the offence in Regina Cold

Storage, the Court held that a presumption of mens rea applied.

o1t 15 also interesting to note that in Ping Yuen Turgeon J.A. stated that

absolute 1fability must be applied, regardless of the hardship to the

soft-drink merchant, because "to hold that fn each case 2 guilty knowfédgg*must
be proved, would no doubt make the Act of no practical value".?’ In Regina
Cold Storage, a conflicting fﬁstif1cat10n was cited for finding the offence to

be one requiring proof of mens rea. Haultain C.J.S5. stated:2®

If the present conviction can be sustafned, the result :
will be that no raiiway COmpany, express company, or
warchouseman, can safely recelve doods in the ordinary
course of business without an inspection and analysis of
th® contents of every box and receptacle. I would,
therefore, hold that it was never the intention of the
Legislature to expose any person to a penalty who, in
perfect good faith and quite fnnocently, has or keeps
Yiguor under the clrcumstances disclofed in the evidence in
this case,

Since cither justification could equally well have been cited in the each case,
it §s difficult to escape the conclusion that fn both cases the Court simply

: RV
determined the result that it wished to achieve and adopted the most

appropriate principles to get it to that position.
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Beaver and Pierce Fisheries

Two decisions of the Supreme Court of Canada did Ylttle to clarify the
issue of when mens rea should be found to be a constituent element of an
offence., In R, v. Beaver,?® the accused was charged, fnter alia, with

>

possession of a narcotic, contrary to the QOplum and Narcotic Orug Act. The

accused argued that he had believed the substance in his pegsession to be sugar

of milk and-had therefore lacked the mens rea to commit the offence. The main

-

Jdssue before the Court was whethgr mens rea was a component of the offence.' By

a majority of three to two..the Court held that the accused could not be
canvicted wibhout proof of mens r?a; therefore mistake as to the nature of the
substénce in his possession was a defence to the charge. Cartwright J.,
writing for the majﬁrity. began with the basic premise that a presumptlon of

mens rea applies in the absence of an indication of a contrary fintention.

Citing English and Canadian-authorities, he.held that even if the presumption

did not apply in public welfare offences, a proposition about which he appeared

L

to have reservations, the offence under consideration did not fall into that

category. %he purpose of the legislation was not to regulate trade iIn th&

public interest; It was "to forbid a]togetheﬁ conduct regarded as harmful in
. R )
ftself".?° Furthermore, in light of the mandatory minimum sentence of six

months imprisonment and a $200 fine that fo)lowed upon conviction, Parliament

could not nave intended 11ability to be absolute.

In a strong dissent, Fauteux J. adopted equally persuasive lines of
authority in support of hig_conclusion that Parliament had intended the nffencé
to be aone of absolute 1lability. He carefully analyzed the structure of the

[

Act and noted that the penalty was very onerous. He then stated:?*'
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A1l of these provisions are indicative of the will of
Parliament to give the most efficient protection to public
health agalnst the danger attending the uncontrolled use of
drugs as well as against the social evils incidental
thereto, by measures generally centered and-directed to
possession ftself of the drugs covered by the Act. The
subject matter, the purpose and the scope of the Act are
such that to subject.its provisions to the narrow
construction suggested on behalf of the appellant would
defcat -the very object of the Act.

)

In his view, this was public welfare ]eqis]afion of the hidhest sort to which

no presumption of mens rea should apply. Furthermore, the words of the

Al
Rl

provision under consideration made it very clear that lack-of knowledge ofvthe
. - -
nature of the drug should not be a defence.

~

The Court's subsequent decision In R. v. Pierce Fisherfes?? reflects an

even greater polarization among the Justices of the Court. The appellant was

charged with possession of undersized lobsters, contrary to the Lebster

Fisheries Regulations under the federal Fisheries -Act. Out of approxfmate]y

fifty to sixty thousand pounds of lobster found on the company premises, at
least twenty-six lobsters were found to be under the permissible minimum
length. (Once again, the issue béfore the Court was whether mens rea was a

constituent element of the offence. -

P

*In a lone dissent Cartwright J. was even more emphatic than he had been in
Beaver, stating that a mens rea requirement should be presumed for all
offences unless ruled out bxprgss1y or by ﬁecessary jmp11cat1oﬁ. Although he
acknowledged that in scme cases the public interest ﬁ1ght require absoluge
1tability, he took the position that absolute liability ;hpuld not be found in

the absence of good reasons therefor. Indeed, he seemed almost to suggest that

s
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there was an onus o the Crown to show that absoclute l11ability was ;equ!red.

stating:??

There is no evidence before the Court as to whether a
dealer in lobsters in the posfition of the defendant having
occasionally, without fault or knowledge on 1f5 part,
undersized lobsters on its premises and under its conlrol
would create so serious a danger of the destruction of the
lobster-catching industry as to render i1t necessary in the )
public Interest that, on the facts as found in this case, '
one blameless of any intentional wrongdoing and without any
gullty mind must be convicted of a-¢riminal offence albelt
not ane involving grave moral turpitude,.

a

Ritchie Jf?wwriting for the rest of the Court, held that this was a

classic public welfare offence to which no presumption of mens rea applied. He

even provided some guidelines for recognizing a public welfare offence, cliting

the following reasons for finding that the“offence undpr consideration fell

inte that category: ' )

L]

- the regutations were enacted to protect the fishing iIndustry, an alm that was

in the general public interest;

L]

when ' the offence was created a new crime was not added to the criminal law;

- no stigma would attach upon conviction.

As such, the offence fell within the Sherras v. DeRutzen exception of an act
whicﬁ'in“the public 1nteres£'was proh1b1fga;inder a penalty. Having determ1ngd
that no presumpt1bn of mens rea applied, Ritchie J. ana]y;ed the language of:
the .Regulation and conciuded that the off_e;nce had been m?ant to be one of

absalute 1iabflity. In his view, where a mens rea element had been intended to

be part of an offence, 1t had been expressiy indicated in the drafting of the

legislation.
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Beaver an& Plerce F1sheriés share a common failing; in each case the

'Supreme Court- oj Canada decliineéd to go beyond the specifics of the case to
cxamine the underliying concerns and to articulate a philosophy of mens rea.
The Court's fallure to set out an "1ntegrated approach" that would provide

clear criteria fon courts deciding subsequent cases has been-criticized by
- . . . ‘ )
scadenic writers.?* 0On the subject of Beaver Paul Weller writes:?® -

L] -

» .
- - 0On both sides, ... there is complete fallure te speak
te the general reasons In Justification of mens rea or
strict 11abilfty and, thus there is almost a total lack of
real Joinder of issue. Both opinionsg assume that there is
.a distinction between cases where mens rea is necessary and
those where ft 1s not, but nelther purports to create any
general standard for making the distinction, HNor could
they intellfgently formulate such a standard sfince at no
time do they advert to the.purposes or aims of either mens
crea or strict liability. -

Cﬁfj:‘““ 1aw'a]repdy had a surfeit of cases that reviewed the available

techniques of'statufbry f'nterpretation; what was required was a general review
of absolute 1fability, fts uses. and abuses, and a piilosophical and

Jurisprudential examination of when, if ever, absolute liability shouid be

“fmposed. As a result, Beaver was of little assistance to lower courts which

N

continued to refer to Sherras v. DeRutzen while often fgnoring the more recent

and supposedly authoritative Canadian decision on the subject.

-~ Plerce Fisheries was not apprgciab]y more uéeful,;p lower courts. It did

add a gloss to Sherras v. DeRutzen by setting out guidelines for déterm]n1ng

when offences should be classed as regulatory so as to fall within the :
exceptiaon, Since these guidelines were, however, simply re{terations of those

that had developed through the prior caselaw their utility was limited.
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Part of the problem was recognized by Paul Weller who notes that in Beaver

(and by extension in Pierce Fisheries) the Court Insisted on treating the

decision about mens rea as-a 1e§is]ativa. rather than a judicial, one. He

writes;3¢’

The legislation is said te exclude mens rea either
explicitly or implicitly, and the search is bn for the
legislative fntent, rather than for reasons which Justify a
Judicial decisjan one way or the ather.

1.

By adopting such an approach tpé Court took refuge 1h‘the fletion of
carliamentary jntention.- Siﬁce legis]Ation was the functioen of Parliament, not
the courts, it was necessary to adopt the preteqce\ﬁhat the Court was simply
1nterpret{ng the will of Parliament. The truth waﬁ. however, that in most
.cases Parliament had given no thoughf at all to ihe guestion of -the mans rea
requirement of the offence. Tﬂerqfore. whether it admitL;d it or not, the

Court had no .choice but to engage in Judiclial law-making.?? Unfortunately, In '

both Beaver and Pierce Fisheries the Court refused to acknowledge that the

notion of a legislative intentlion was a fiction; consequently, it was Eound to
follaw the trag1tiona1 approach and po apply the conveqtional techniqu&s for
determining what that intention qu. The Court's insistence on maintaining the
fiction of legislative intent prevented 1t from recogniz\iz‘and analyzing the

true problem so that it could articulate a reasoned and pryncipied approach for

- determining when a presumption of mens rea should apply.

Rumblings of discontent

in its decisions prior to Sault Ste. Marie, the Supreme Court of Canada

agopted a conservative approach and deciined any tnvitation to break new



ground. It therefore never questioned the basic premise that there were only
— - _ o
two types of offences, absolute 1fability offences and those requiring proof of

full mens rea.>* Where the Supreme Court of Cdnada feared to go, however,

~ e
-

others did'ﬁot. as both ﬁc;demics and lower courts began to challenge the

current state of the law. MHany wa{é?s had long argued that in addition to
belnq‘mora11y.repugnant. absolute 17ability servgd no useful function, other

tHan court expediency, since it had no deterrent value, Glanville Willlams was °
one of the 1ead1ng.pruponents of the view that the.minimum standard of

culpability for all offences, be they t;ue crimes or public welfare offences,
should be neg]1gence."-‘;n a pass&ge that 5a5 subsequentlﬁ been quoted

<
countless times, Williams wrote:*®

There is a‘hnlf4way house between mens rea and strict
responsihility which has not yet been properly utilised,

and that is responsibility for negligence. In nearly all

the public welfare offences coming before the courts there
has been at least negligence, on the part of the defendarit
or his servant, .... To put responsibility frankly upon
personal negligence would not be a large ﬁra;t1qyi change,
but would better accord with the general sense of“rtght,
while not weakening the effectiveness of the legisiation, ¢

Willlams' ternm “halfrw&y hquse“ came to be the phrase most often used to

describe a proposed third category of offences bgsed on negl1genceﬂ

.Discontent with“the state of the law was expressed by the Law Reform
Commtssion of Canada which recommended the abolition of absolute 1iability in

1ts Studies on Strict Liability and later in its.Report 3: Our Criminal Law.*?

In its place, the Commission suggested that, in all cases where absolute

liability had formerly been invoked. alnegligence standard .he adopted. It

further recommended that the onus should be reversed so\that it would Se up to
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L , _ RS
the accu;ed to prove that hg had acted with due diligence to prevent the -

-

occurrence of the wrongful act.

Tm

in making its recommendation, the Commission took encouragemant from the

tantalizing suggestion made by‘hitchie J. In Pierce Fisheries to the affect

that the defences of mistake of fact, imp&ssib111ty or aven no-negligence might

be avqilab]e on the right facts. Ritchie J. had stated:*”

This is not - a case where a quantity of lobsters, some of.
which turned out to be undersized, was "planted® on the
premises of Pierce Fisheries by & trick, nor did the 50,000
or 60,000 1bs. of lobsters come to the respondent's plant
by mistake or otherwise without its knowledge. ... As
employees of the company working on the premises in the
shed "where fish 15 weighed and packed" were taking ,
lobsters from boxes "prepatory for packing” in crates, and
as some of the undersized lobsters were found "in crates
ready for' shipment”, 1t would not appear to have been a
difficult matter for some "officer or responsible employee”.
to acquire knowledge of their presence on the premises.

-

.

The above quotation was seized upon by both the Commission and other
commentators as leaving open the door for a.defence of reasonable mnistake of

fact {n appropriate circumstances:“ Indeed, in Sault Ste. Marie, Olckson J.

cited the statement by Ritchie J. as an indication that his three-category

approach was not foreclosed by the Court's previous decisfons.**

-

]

At the same time, Canadian courts began téigxpress dissatisfaction with
the currént state of ihe law and, in a number 0% cases, they acted upon that
dissatisfaction., Throughout the caselaw there had always been occcasfonal
-suggestions that ﬁistnke of fact might sometimes be avallable as a defence,

even in'cases where it was not necessary for the Lrown to prove mens rea in

order to obtain a conviction. Usually this was based on the stétement of Day

\\
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J. in Sherras v. Defutzen that the effect of the absence of the word

‘'knowingly' 1in an‘oéfence was to cast the burden on the accused to prove lack
of knowledge. An example of thls approach 13 prov1ded'|n R. v. Larogue
(No.1),*® where Coady J.A. held that, where the word 'knowingly' 1s not found

in an offence, knowledge on the part of the accused will be presumed unless he

proves that he did not have knowledge. He continued:*s

’

In ather words the absence of mens rea is still open to hinm

as a defence unless 1t is clear that the statute s
absolute, ’

By and large, however, the courts rejected this approach a%é a means of
fntroducing a third category of offence;" Présumably it was viewed as sfimply
far too sweeping since it would, essentially, have reversed the burden of proof
fn every case where the'word 'knowingly! waé not included. As such 1t_wduld
have swept up many of the offences that the courts wished to charmgter1zg as

\

full mens rea offences.*?®

In a number.of cases courts actually gave effect to a three-category
regizwe. The most persistent campaign to establish a haif¥way house was waged
'by Mackay J.A. of the Ontario Court of Appeh] who, in a serfes of decisions, .
adopted and developed the theory of a half-way house with an onus on the
accused to prove an+absence of.negligence on his part.*® However when‘any of
his decisions reached the Supreme Court gf Canada, the‘Court sinply 1gnored‘h1;
reasuns'for Judgment on that point.*° From time to time, other Ontario judges

also took up the call for a third category of offences.®? Although the Ontario

Judiciary was the most activist in this regard, the half-way house approach was
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also adopted by the Appeal Division of the Alberta Supreme Court.*! It was,
however, rejected outright by several other provincial courts of hppeaL."

A separate but related development occurred in the narrow area of

environmental law. 1In a‘series of cases arising mainly under what was than

$.32(1) of the Ontario Water Resources Act, courts recognized a defence based

on a lack of fault or neglect. Once the Crown had proved the commission of the

actus reus; the accused was allowed to proventhat he had been without fault, or

N

had not had any opportunity to prevent the harm from occurring.®* -

In'qa11ing for a third category of offences,.the courts and commentators

often reférred to developments in the law in other Jjurisdictions. In

partigy]ar_bhey—noted-tha'Kﬁhtralian case of Proudman v. Dayman.®®* The accused

in that case had been charged with permitting an unlicensed driver to operate
her car. She argued that she had not known the driver did not have a licence,
and, fin,fact, had honestly believed him to possess one. Although the High

Court of Australia denfed leave to appeal the conviction, in the course of his

dental, Oixon J. made the following, much gquoted, remark:%¢

It is one thing to deny that a necessary ingredient
of the affence Is positive knowledge of the fact that the
driver holds no subsisting licence. It 15 anather to say
that an honest belief founded on reasonable grounds that
he is llcensed cannot exculpate a person who permits him
to drive. ,  As a general rule an honest and reasonable
belief in a state of facts which, if they existed, would
make -the defendant's act 1np0cent, affords an excuse for
doing what would otherwise be an offente.




This has widely been interpreted to mean that even where an accused has been
charged with a minor regulatory offence, the defence of reasonable mistake of

fact is available.

The three-category approach had also been agcepted in other Jurisdictions,

most nu;ably New Zealand.®? Furthernore, several members of the House of Lords

had Flirted with the 1déa in Sweet v. Parsley, although it was not necessary to

decide the issue in view of thg approach their Lordships took in thaf case, 5

Consequently, by the time that the Supreme Court of Canada finally heard the

appeal In Sault §te. Marie, the groundwork had been 1aid for the Court to adopt

~

the half-way house approach.
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Absolute Liabt1ity Prior to Sault Ste. Marie

—m 1
_ Notes .
J.H.C. Turner, "The Mental Element in Crimes at Common Law" (1936), 6

Cambridge L.J. 31; R.M. Jackson, "Absolute Prohibition in Statutory
Offences" (1936), 3 Canmbridge L.J. 83.

For a somewhat different view, ses L.H. Leigh, Strict and Vicarious
Liability: A Study in Administrative Criminal Law (London: Sweet &
Maxwell, 1982) at 11, where he #rgues that, in fact, signs of absolute
Y1ability were apparent much earlier.

{1846), 15 H. & H. 404,

Francis Bowes Sayre's article "Public¢c Welfare Offences" (1933}, 33
Col.L.Rev. 55, remains-the classi¢c work on the origins and early histaory
of absolute 11abiifity in both England and the United StateS. For other
early discussions, see: Jackson, supra note 1 and W.T.5. Stallybrass,
"The Eclipse of Mens Rea" (1936), 52 L.G.R. 60. Among the more
interesting recent discussfons of the origins of absolute 11ab{lity are
Peter Brett, An Inquiry into Criminal Guilt (Sydney: Law Book Co. of
Australfa, 1963) at 103ff; lerome Hall, General Principles of Criminal
Law, 2nd ed. (Indlanapolis; Bobbs-Merrill, 1960) at 329ff; Claire D.
Johnson, "Strict Liabflity Crimes" (1953-54), 33 Nebraska L.Rev. 462 .
Gerhard 0.W. Meuller, "Mens Rea and the Law Without It: Rationale and the
West Virginla Rule" {1956), 5B West Virginia L.Rev. 34, For an -
exhaustive study of the development of absolute 11ability in the context
of English pure food legislation, see Ingeborg Paulus, The Search for Pure

Food: A Sociology of Legislationl4n “Britain {London: Martin Robertson,
1974).

Sayre, supra note 4,lat 67.

Id. This explanation has tended to be the accepted one. For particularly
interesting -discussfons, see Emilio S. Binavince, "The Ethical Foundation
of Criminal Liability" (1964}, 33 Fordham L.Rev. 1 at 27ff and Janet S.
Harring, “"Liability Without Fault: Logic and Potential of a Developing
Concept®, [1970] Wisconsin L. Rev. 1201, Lelgh, supra note 2, advances a
novel theory. In his view absolute 11ability was really an out-growth of
the old, pre-Hoolmington approach te proof in criminal cases. .lts
popultarity spread as it proved to be an easy way of handling difficult

matters of proof in the mass of regulatory legislation that proliferated
in the late nineteenth century.

For example, in R. v. Prince (1873), 2 Crown Cases Res. 154, it waslﬁp1d
that a mistaken belief that the girl was over sixteen years old was not a

defence to & charge of taking an unmarried g¢g!rl under sixteen out of the -
possession and against the will of her parents.

No attempt will be made here to canvass the arguments for and against
absolute 1iability. This has been the subject of much heated debate in
numerous books and articles. 1In general, most commentators have strongly
disapproved of abscliute 1ifability because it imposes punishment on those
who may be morally innocent: see, for example, Hall, supra note 4;
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Glanville Williams, Criminal Law: The General Part, 2nd ed. (London:
Stevens & Sons, 1961); Colin Howard, Strict Responsibility (London: Sweet
& Haxwell, 1963); Smith and Hogan, Criminal Law, 5th ed. (tondon:
Butterworths, 1983); G. Francis Jacobs, Criminal Responsibilfity, L.S.E.
Research .Monograph 8 {London: Wefdenfeld & Nicolson, 1971); Rollin H. .
Perkins, "Criminal Liability Without Fault: A Disqufeting Trend" (1983),
68 lowa L.Rev. 1067; Law Reform Commission of Canada, Studies in Strict
4iability (Ottawa, 1974); Brett, supra note 4;' Henry M. Hart, “"The Aims pf
the Criminal Law® (1958), 23 Law & Contemp. Probs. 401, to name Jjust some
of the more prominent critics. Absolute liability does, however, have its
defenders or at least those who belfeve that there is a place for it in
the eriminal Justice system: see Paulus, supra note 4; Yaulus, *Strict
Liability: Its Place in Public Welfare Offences" (1978}, 20 Crim.L.Q.
445; Johnson, supra note 4; Steven S, Nemerson, *Criminal Liability
Without Fault: A Philosophical Perspective® (1975), 75 Lol.L.Rev. 1517;
Nicholas N. Kittrie, “Mens Rea in the United States" in Proceedings of the
Ath Internatfonal Symposium on Comparative Law, Sept. 5-7, 1966 under the
patronag> of the Canadian and Forefgn Law Reskarch Centre (1967); Richard
A. Wasserstom, "Strict Liability in the Criminpl Law" (1560), 12 '
Stan.L.Rev. 731. - '
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.C.C. 534 ‘(N.B.Pol.Ct.); R. v.

See, for examp]e,_ﬂ_ v. Dias {1898), 1 C.

Perras (1904), 9 C.C.C. 364 (N.W.T.S.C.); R. v. Treanor (1908), 18 0.L.R.

194 (Ont.S.C.}; 3_ v. Marsh (1908), 39 N.B.R. 119 (N.B.S5.C.}; R. v.
C.0.C. 33 (Alta.Dist.Ct.).

Pickard (1908), 14
(18951.1 0.B. 918,
R. v. Beaver {1957), 20 C.R. 193.

This point is also noted by Paul Weiler in "The Supreme Court of Canada
and the Doctrine of Mens Rea" (1971), 49 Can.B.Rev. 280 at 314, fn.49,

supra note 10, at_921.

R. v. Beaver,'supnq note 11; R. v. Plerce Fisheries, [19701 5 C.C.C. 193,

In some cases, this result-oriented approach was quite blatant: ® see, for
example, R. v. Binns (1941), 75 C.C.C. 386 (Sask.Dist.Ct.), where the Jjudge
declared that he arrived at his conclusion that proof of mens rea was
required "wlth some satisfaction®.

See, for example, the majJority decision {n Watts and Gaunt v. The Queen
(1952), 15 C.R. 31 (B.C.C.A.), reversed by the Supremg Court of Canada
(1853), 16 C.R. 290, where it was held that mens rea was not required to
be proved where an accused was charged with failing to deliver up saw-logs
to the proper owner, contrary to what was then s5.394(b} of the Criminal
Code. It appears not to have been a foregone conclusion that, in the
absence of a clearly expressed contrary intention, a presumption of mens
rea applied to Code offences: see, as an example, Robert Thompson, "The
Criminal Act: An Apalysis" (1975), 18 Crim.L.Q. 72. For cases where a
court had to canvass the caselaw before ultimately concluding that the
Code offence under consideration required proof of mens rea, see R. v.
King (1962), 133 C.C.C. 1 (S.C.C.); R. v. Jollimore (1961), 36 C.R. 300
{N.5.5.C. In banco); R: v. Hurray (1979), 11 C.C.C.(2d) 2%6 (P.E.I1.5.C.).
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See, for example, R. v. Breau (1959), 125 C.C.C. 84 (N.B.S.C.) and R. v.
Vickers (1960), 127 C.C.C. 315 (N.B.S.C.), where different Judges of the
same Court arrived at d1frerent 1ntarpratut1ons of the mens rea component
of the offence of unlawfuliy %i11ing a moose, contrary to s.22 of the Ganme
Act (N.B.). These decisions became the subjJect of a debate in the -
Criminal Law Quarterly: see Albert Mayrand, "The Rights of Animals or ths

. Rights of Men" (1961), 4 Crinm.L.Q. 48 and Gerard LaForest, "Mens Rea in

Hunting Offences" (1962), 4 Crim.L.Q. 444,

For another “example of conflict, compare R. v. Hyde, [1925] 2 D.L.R. 958
(Ont.Co.Ct.) and R. v. Burke, (1925] 3 D. L R. 625 (Ont.Mag.Ct.). Thare
was alsa considerable disagreement over the way in which offences under
the Wartime Prices and Trade Regulations should be interpreted, eoven
though s.2(2) of the Order-in-Council provided that all offences under the
Regulatdiaons should be deemed to be offences .under the Criminal Coda: see
Quebec Paper Box Co. Ltd. v. Quvard {1944), 83 C.C.C. 1 {Que.C.,A.); R. v.

: R. v. Kostynyk

o~

(1944), 82 C.C.C. 358 (Man.C.A.).

Much has been written on the subject of statutory 1nternre§nt1on
techniques for determining whether mens rea was intended tu be a requisite

element of an offence...- Among the more usefu)l discussions are G.L. Peiris,.- i

"Strict Liability in Commonwealth Criminal Law" (1983), 3 Legal Studles
117: Richard Robinson, "Liabfility Without Fault in Criminal Statutes -
Their Relation to MajJor Developments in Contemporary Economic and Social
Policy: The Sftuation in Wisconsin", [1956] Wisconsin Law Rev. 625; Smith
and Hogan, Criminal Law, 5th ed. (London: Butterworths, 1983); L.HK. Leigh,
Strict and Vicarious Liability: A Study in Administrative Criminal Law
{London: Swest & Maxwell, 1982); Gerald H. Gordon, The Criminal Law of
Scotland, 2nd ed. (Edinburgh: W. Green & Son, 1978); Law Reform Commission
of Canada, Studies in Strict Liability (Ottawa, 1974); Cross & Jones,
Introduction-to Criminal Law, 9th ed., ed. Richard Card (tondon:
Butterworths, 1980). For an older Canadian discussion, reference may be
made to George H. Croilse, "Case-and Comment - Cr{minaL_Law - Mens Rea -
Statutory Offences" (1934}, 12 Can.Bar Rev. 53.

R. v. Vachen (1900), 3 C.C.C. 558 (B.C.Co.Ct.); R. v. McAllister (1913},
22 €C.C.C. 166 (N.B.Co.Ct.); R. ex rel .Jackson v. Hutchinson, (19251 3
) :

W.W.R. 744 (Sask.Dist.Ct, R. v. Lavearge (1%51), 100 C.C.C. 265
{Ont.Dist.Ct.),

R. v. Treanor (1908), 18 0.L.R. 184 (Ont.S.C.); R. v. Marsh (1908), 39
N.B.R, 119 (N.B.S.C.); R. v. Sam Consentino Ltd. [1966] 1 C.C.C. 79
(Ont.C.A.J.

See, for example, the dissenting reasons for judgment of Fauteux J. in R.
v. Rees (1856), 4 D.L.R.(2d) (S.C.C.) at 418, 1n England this was
suggested in Hobbs v. Winchester Corp., (19101 A K.B. 471 at 483.and Re
St. Margret's Trust Ltd., {1958] 2 A1) E.R. 289. However, In 2 number of
recent decisions, the House of Lords has-fndicated that notwithstanding
these suggestlons, the presumpticn of mens rea does still exist in English
law; see Sweet v. Parsley, (1970] A.C. 132; Pharmaceutical Society of
Great Britafn v. Storkwaln Ltd., [1986) 2 All E.R. .635; R. v. Court
(1988), B7 Cr.App.R. 144, See also the decision of the Privy Council in
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- Gammon (Hong Kong) Ltd. v. Attorney General of Hong Xong, (1984] 2 A1l -

E.R. 503,

For cases in which this approach was adopted, see Campbell v. Jacques,
£19591 C.T.C. 437 (Ont.Co.Ct.): Rex ex Rel. Grindey v. Piggly Wiggly
Canadfan Ltd., [1933) 2 W.W.R. 475 (Man.C.A.); R. v. Dias (1898), 1 C.C.C.
(N.B.Pol.Ct.); R. v, Perras (1904}, 9 C.C.C. 364 (N.W.T.S5.C.).

R. v. Binns (1941}, 75 Cc.C.C. 386 (Sask.Dist.Ct.) at 393; V.K. Mason
Construction Ltd,, [1968) 1 O,R. 399; R. v. King, supra naote 16.

P

supra note 11.

[1921] 3 W.W.R. 505 (Sask.C.A.).

LY

[1923) 3 W.W.R. 1387 (Sask.C.A.). .

supra note 25, at 516, A similar concern for enforcement was often _
expressed in the caselaw; see, for example, R. v. Pee-Kay Smaliwares,

If, on a prosecution for the offences created by the Act,
the Crown had to prove the evil intent of the accusedy or
{f the accuséd could escape.by denying such evil intent,
the statute, by which 1t was obviously intended that there
should be complete control without the possibility of any
leaks, would have so many holes in 1t that in truth it
would be nothing more than a leglislative sieve.

s5upra note 26, at 1391.

- supra note 11.

Id. at 202.
[d, at 210.
supra note -14..

ld. at 197-198.

L3
T

Stuart, Canadlan Criminal Law: A Treatise, 2nd ed. (Toronto: Carswell,

- 1987) at 161. He makes the point even more forcefully in "The Need to

Codify Clear, Realistic and Honest Measures of Mens Rea and Neglfigence"
(1972), 1I'5 Crim.L.Q. '160. Alan Hutchinson is critical for the same reason
tn "Sault Ste. Marie, MHens Rea and the Halfway House: Public Welfare
Offences get a Home of Their Own" (1979), 17 B.H.L.J. 415.

One rather spectacular example of the faflure of Pierce Fisheries to
establish guidelines for the courts is the decision in R. v. Entremont

(1973), 15 C.C.C.(2d) 395 {N.S.Mag.Ct.}, in which the Court found that the
Lobster Fishery Regulations did not create public welfare offences. The

“Judge preferred the authorfity of lower court decisions oyer Pierce

Fisheries and jheld that mens rea must be proved where a captain of a
vessel 1s charged with unlawfully having lobsters on board where

1
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unbeknownst to hjm one of his crew ha; secreted a’ bag of lobsters on the
ship.

Weller, supra note 12, at 308; see also Weller, In the Last Resort: A
Critical Study of the Supreme Court of Canada (Toronto: Carswell, 1974) at

99 and 115-119. A similar criticism is implicit In Stuart,-Canadian
Criminal Law, supra note 34, at 156-16S.

Weiler, supra note 12, at 314-315.

One is reminded of the comment by Lord Deviin-in his speech to the Soc1ety
of Public Teachers of . Law, where he stated:

The important thing {is that on either view mens rea is
fmplied in certain statutes and not in others, although
there are no, words in the statute ftself to show a

recognition of mens rea and Jjudges provided for it on their

owh authority. “

-

One is bound to come to the conclusion that Parlfiament
1ikes it this way. It .As usual of course to pay lip
service to what is supposed to be the intention -of
Parliament. The fact is that Parliament has nec intention
whatever of troubling {itself about mens rea. If it had,
the thing could have been settled l%nq age. A1 that
Parliament would have to do would be to use express words
that left no room for fmplication. One is driven to the
conclusion that the reason why Parliament has never done
that {s that it prefers to leave the point to the Judges
and does not want to legislate about it, It would let
ftself in for nicetfes if 1t did and therefore much prefers
to leave to the judges to determine, Just as they used to

do in the old days, what are the essential mental elements
of an offence.

\—-'"—‘_,

The speech is reproduced as "Statutory Offences" (1957~58), 4 J. of Public
Teachers of Law (New Series) 206. 1In The Search for Purs Food:: A
Sociology of Legislation in Britain (London: Martin Robertson, 1974) at
62, Ingebprg Paulus takes fssue with thiihstatement.larguing that, at
Jeast in some .cases, the mens rea requirehent of an offence has been the
subject of intense debate in Parliament.

For this it has been criticized by both Weiler, supra note 12, at 315-316
and Stuart, Canadifan Criminal Law, supra note 34, at 162.

Willlams, of course, was not alone. Most writers .in the Unfted States,

.England, Canada and other conmmon law Jurisdictions adopted, and continue

to -adopt, the position that negligence should be the winimum standard,
w1th or without a reversal of the burden of proof; segj for example, J.
L1.J. Edwards, Mens Rea in Statutory Offences, Vol.81f-English Studies in
Criminal Science, ed. L. Radzinowicz, (London: Macmillan, 1965), reprinted
by Kraus Reprint, Liechtenstein, 1968 at 215; Peter Brett, An Inquiry into

‘Criminal ‘Guilt (Sydney: Law Book Co. of Australia, 1963) at 116; Herbert

L. Packer, "Mens Rea and the Supreme Court", [1962] Supreme Ct.Rev. 107 at
143-145; Colin Howard,_Strict Responsibility (London: Sweet & Maxwell,
B
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1963); Smith and Hogan, supra note 18, at 103; G. Francis Jacobs, Lriminal
Responsibilfty, L.S.E. Monographs 8, (Landon: Weidenfelf & Nicolson, 1971)
at 171, .o

Glanville Willfams, Criminal Law: The General Part, 2nd ed. (London:
Stevens & Sons, 1961)-at 262; part of ‘'this passage was quoted by D1ckson
J. in h1s reasons for Judgment in’ Snult Ste. Marie.

o : .
Law Reform Commission of Canada, Stud{es on Strict Liability (Ottawa,
1974) Law Reform Commisston of Canada, Report 3; Our Criminal Law
{Ottawa, 1976). '

supra note 14, at 204-5.

Law Reform Commission of Canada, Studfes in Strict Liability, supra note
41, at 164; Kelth B. Jobson, “"Notes and Comments: Far from Clear" (1976) .,
18 Crim.L.0. 284.at 307-2308. :

(1978), 40 C.C.C.(2d) 353 =at 372.
(1958), 25 W.W.R.(N.S.) 431 (B.C.C.A.}.

Id. at 433.

. - -
See, for éxump]e. R. v. V.K. Hason Construction Ltd., [1968] 1 0.R. 399
{Ont . H.C.).

For & pre-Sault Ste. Marie argument supporting the approach of Day J. in
Sherras v. DeRutzen on the grounds that it would mitigate the harshness of
absolute V11abi1lity, see Jacques Fortin, le Mens rea en droit penal
canadien, (University of Montreal thesis, 1971).

R. v. King 1961), 129 C.C.C. 391 (Ont.C.A.}: R. v. Locke, [1965} 4 C.C.C.
182 (Ont. .): R. v. Custeau (1972), 6 C.C.C.{2d) 179 (Ont.C.A.}). _o '

—— -
—
-

R, v. Locke, [1966] S.C.R. 254: R. v. King, [1962] S5.C.R. 746.- In “Sanl t
Ste. Marie, Mens Rea and the Halfway Housa: Public Welfare Offences get a
Home of Thelr Own", supra note 34, Alan Hutchinson is critical of the

Supreme Court of Canada's refusal to address the issue when pres®nt:d with
these cases.

For example, R. v. V.K. Mason Construction, supra note 47; R. v. Hickey
(1976), 12 0.R.{2d) 578 (Ont.Dfv.Ct.), per Estey C.J.H.C. (dissenting},
rev'd (1977), 13 0.R.(2d) 228 (Ont.C.A.). As Hutchinsen, supra note 34,

notes at 419 fn.20, Estey was a member of the Supreme Court of Canada at
the time that Sault Ste Mar{e was decided.

-,
R. v. Service Limited (1977), 2 Alta.L.R.(2d) 388 (Alta.C.A. ): R. v,
Lanbrinoudis (1978), 39 C.C.C.{2d) .12 (Alta.C.A.).

_R. v. Board of fong Lake School Unit Ho.3 of Saskatchewan (1974}, 18

€.C.C.(2d) 58 (Sask.C.A.), rejecting the three-category analysis adopted
fn the court below; R. v. Gillis (1974), 18 C.C.C.(2d) 190 (N.S.C.A.); R.
v. Brydon (197%4), 21 €.C.C.(2d) 513 (Man.C.A.).
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R. v. Industrial Tankers Ltd., [1968) 4 C.C.C. 81 (Ont.Co.Ct.); R, v.
Sheridan (1972), 10 C.C.C. 545 {Ont.Dist.Ct.); R. v. Cherokee Disposals
and Construction Ltd. (1973), 13 C.C.C.(2d}) 87 (Ont,.Prov.Ct.); . R. v
Liquid Cargo Lines Ltd, (1974), 18 C.C.C.(2d) 42B (Ont.Prov.Ct.}. These
cases are discussed and analyzed by Kelth B. Jobson 'in "Notes and
Comments: Far From Clear® (1976), 18 Crim.L.Q. 294, This article was
relied on by Dickson J. in Sault Ste. Harle. For-aTniticism of the
Jobson/Dicksen interpretation of this line of cases, see ura DiSanto and
Shiela #cAllister, "The Defence of all Reasonable Care™ (1983}, 18 Alta,
L.R, 294, The disagreement between the two groups indlicates Just how
difficult it is to tell what the courts were doing In those cases; the
problen really appears to be the confusing of mens rea with actus reus.

_ A similar approach to that adopted in the environmental Iawﬁcasas Appears

to have been taken fn R. v. Les-Mark Investments Ltd. (1972}, 6 C.C.C.(2d)
383 (Ont.C.A.) and in-R. v. Sawicki (1960), 32 W.W.R.(N.S.) 380

(Sask.0.B.), but with no clear articulation of what the courts were
actually doing. . -

-

_(1941), 67 ¢C.L.R. 536 (Aust.H.C.).. For comprehensive discussions on the

law In Austraiia, reference may be made to Colin Howard, "Strict
Responsibility in the High Court of Australfa® (1960), 768 L.0.Rev. 547;
Calin Howard, Strict Responsibility (London: Sweet & Maxwell, 1963),
especially Chapter 5; Norval Morris & Celin Howard, Studies in Criminal
Law {Oxford: Clarendon Press, 1964) at 201 ff; G.L. Peiris, "Strict
Liability {n Commonwealth Criminal Law" (1983), 3 Legal Studies 117.
a strong criticism of the Howard analysis of strict 1iability in

Australia, see Peter Brett, “Strict Responsibility: Possible Solutlons" .
(}974). 37 Mod.L.Rev. 417. *~ .

For

— !
Id. &t 539-540.

R. v. strawbridge, [1970] N.Z.L.R. 909. For a discussion of New Zealand
law on strict liability, see Pleras, supra note 55, and-C.B. Cato, "Strict
Liability and the Half-Way House", [1981] N.Z.L.J. 294,

Sweet v. Parsley, [1970] A.C. 132. Lords Refd, Pearce and Diplock all

. suggested that this approach might not be foreclosed In England.

\1
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R, v. City of Sault Ste. Marie

-

In R. v. Clty of Sault Ste. Marie,! the supreme Court of Canada finally

Y

responded to the claﬂgur for reform, The facts of the case were gquite éimple.
The City of Sault Stg. Har1e had entered into an agreement yith a wWaste
disposal company, éherbkee Disposal and Construction Cq.‘Ltd.. for the disposal
of all ref;se_orfginating {n the city. Under the tgrms‘of the agreement, it
was Cherokee's responsibility to furnish a disposal site and th; necessar;
1aLour. materfal and equipment: As a result of Chernkee'irq1sposu1 techniques,
whste'ag the site polluted nearby rivers And both-CherokéeianaLEhe city were
'chargod under the Ontario Water Resocurces Act with causing or perm1§t1ng the

dischbﬁgc or deposit of any materia]rof any kind into any water that m1§ht

lmpair the qua]tty of the water. The waste disposal company was tried and
canvicted.,? At trial the city was gcqu{tted: after numerous appeals by both

sides, the case came before the Supreme Court of Canada.
S

The aquestion of whether mens rea was a constituent element of the offence

was one of two fssues before the Court. After disposing of the first issue,

Y o

the Court took advantage of the opportunity to re-examine the problem of mens
rea and absolute 1iability in the criminal law. Dickson J., writing for a

-unanimoﬁs Court, began with a consideration of what he called "the distinction

_bctweeh Ehe f?hc é}fmﬁnal offence and the public welfare off;nce".’ What he

nctua]ly discussedK hbwéver..was the mens rea requirement normally associated

with each type of offente. Where an offence is truly criminal, he stated,

usually conviction ﬁay follow only upon proof beyond a reasanable doubt that

the accused had acted intentionally or recklessly with full knowledge of all
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the surrounding circumstances. In contrast, absolute liabiliity pernmits

conviction to follow upon mere procf that the accused committed the actus reus

He then canvassed the argumEEES_host frequently advanced for and against
absglute 11ability. Of the arguments in favour, in his view, two predominated.
Proponents of absolute 1iability, he noted, argue that the pfotect1on of social

jnteresfs requires a high standard of ‘care and attention on the part of those

’

: engaging in certain qursu1ts; they maintain that such people are maore likely to

take precautionéry measures.1f they know ignorance or mistake will not excuse
theﬁ. The second argument in favour of absolute l1a6111ty is onq based on
a&ministrative efficiency. Given the large number of cases before the courts
and the diffifculty of praeving intention {h most cases, it would impose too
great a bur&én on the Jjustice system to require proof of mens rea in every

case. The minor penalties ifmposed and the lack of stigma attached to

conviction are cited as justifications for this departure from the traditional

rules of criminal 1tability.

Against these arguments, however, might be advancod arguments of even
greater forc;. lThe Cnhrt's major objection was, quite simply, that absolute
1iability “vlo1at?sﬁ£undnmgn}al princ1p1e§ of'penal ]1nb111£y".‘ THose who a;e
morally innocent should not be-subjact to punishment by the state. The
argument that a higher standard of care results from absolute liabiiiiy was

dismissed by the Court on the grounds that there 1s no evidencg to support the

assertion.,
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Dickson J. then considered public welfare offences, noting that they
involve ;_§h1ft-1n emphasis from the protection of individual interests to tﬁp
protecilon uf‘pub1ic and social interests. At no time did he ever question the
viability of the distinction between true crimes and regulatory offences or
suggest that the 1Iné between thé two categories might at times be hazy. The

traditienal division was simply accepted as the bedrock upen which all future

discussion would be founded.

In his view, the current confusion in the iaw resulted from the

~
“unfortunate tendency" of the courts to see the choifd of mens rea requirements

re

as conflined to two alternatives, full mens rea or solute liability. After
surveying academic writing and caselaw fronm begﬂhgzigéian 1ow;r courts and
courts in other Commanwealth Jurisdictions, he concluded that the most
appropriaté solution was to recognize a third category of offences, to be known
as styict liabiVity offences. In such cases, upon proof of the actus reus by
;he Crown, the accused should be gliven an opportunity to establish, on a

balante of probabilities, that all reasonable care had been taken to brevent

the occurrence of the offence.

Dicksan J. descfibed the three categories of offences under the new

regime:®

1. Offences in which mens rea, consisting of sonme
positive state of mind such as intent, knowledge, or
recklessness, must be proVed by the prosecution either
as an inference from the nature of the act committed,
or by additional evidence.

2. Offences In which there {s no necessity for the

prosecution to prove the existence of mens rea; the

doing of the prohibited act prima facie imports the
offence, leaving it open to the accused to avoid

) 11ability by proving that he took all reasonable care.
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‘This involves consideration of what a reasonable man
would have done in the circumstances. The defence
-0 will be available §f the accused reasonably belleved
in a mistaken set of facts which, If true, would
render the act or omission Innocent, or if he took all
- reasonable steps to avoid the particular event. These
of fences may properly-be called offences of strict
Viabilfty. ...
3. Offences of absolute liab{l1ity where it is not open to

the accused to exculpate himself by showing that he
was free of fault.

Having set out the three categories, he then provided the followling

guidelines far determining into which category any given offence would fall:+

Offences which are ¢riminal in the true sense fall in the
first category. Public welfare offences would, prima
facie, be in the second category. They are not subject to
the presumption of full mens rea. An offence of this type
would fall in the first category only {f such words as
"wilfully®, "with intent", "knowingly", or "intentionally"
are contained in the statutory provision creating the
offence. On the other hand, the principle that punishment
should in general not be inflicted on those without fault
applies. Offences of absolute l1iabfiity would be those in
respect of which the Legislature had made 1t clear that
gullt would follow proof merely of the proscribed act. The
over-all regulatory pattern adopted by the Legislature, the
subject-matter of the legislation, the importance of the
penalty, and the precision of the language used will be
primary considerations in determining whether the offence
fails into the third catggory.

Applying these guide11nes towthe offence under qon;ideration, he held that
tt was cleariy a public welfare nffence: as such a presumption of strict
ljability arose. Since there was no indication that the legislature Intended
efther to import mens rea or to create an absolute 13ability offence, he
concluded that the presumption of strict 11ability had not been rebutted.
Conéequent]y. upgn proof of the actus reus, {t should have been open.tu the

city to establish that it had taken all reasonable care to prevent the
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commission of the offence. Since there had been no opportunity at trial for

the city ‘to adduce such exculpatory evidence, a new trial was ordered.

The Court is to be app]apded for finally addressing the qnderlying 1ssues "
rather than adhering to its previous practice of applying tired principles of
statutory Interpretation in an attempt to discern the mythical‘intention of the
legislature, Nonetheless, the decfsion leaves unanswered a nhmber of
fundamental questions. Indeed, 1t may ﬁot be ftoo much to state that, havinﬁ
recognized a third category pf offences and provided some broad guidelines, the
Court simply abandoned the lower courts to fend for phemse]ves under & new aﬁa

more complicated reglime.

True c¢rimes and public welfare offences

The declsion makes it clear that in determining the mens réa component of
any offence; the initial question must be‘whether it is ";rimina] fn the.trus
sense’ or whether it falls into the other categorfy ofbregulatory or publi
welfare offences. If it is a true cr1mfnal offence, a presumption of mens rea
will arise; if it is not, no presumption will apply and Ehe offence will prima
facie be one of strict 11ability. Unfortunately Dickson J. did not explore
this essential threshold issue in any depth at all; the assumption seems to be
that ft is always clear when an offence is criminal and when it is regulatory.

In descriping public welfare offences, he used the Sherras v. DeRutzen?

formulation of offences “"which are not criminal in any real sense, but are

prohibited in the publlc {nterest', As an alternative, he resorted to the

clvil offence analogy first suggested by the Amerfcan academ1c4R01]1n Perkins;?*

Dickson J. stated:*®

~
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Although enforced as penal laws through the utilization of

the machinery of the criminal Jaw, the offences are -
in substance of a ¢ivil nature and might well_be regarded »
as a branch of administrative law to which traditional

principles of criminal law have but 1imited application.

They relate to such everyday matters as trafffic

infractions, sales of impure food, violations of . liquor
laws, and the like.

Attractive as these descriptions are, they are of little assistunﬁa in
determining whether any particular offence should be classed as a public
welfare offence. The Court, h?wever. was positively voluble on fhe'subJect of
pu;lic welfare offences in comparison to the assistance it offered on when an

offence should be classed as criminal. The assumption clearly was that true

crimes are so0 obvious that there is no need to delineate their

-

characteristics.

In a subsequent decision, R. v. Prue; Barfl,'® the Supreme Court of Canada
did paftla]]y clarify the fssue of when.an offence 1s a true crime by holding

that a presumption of mens rea applies to all offences under the Criminal Code;

from this it may be inferred that those offences fall within the category of
true crimes. In that case both accused had been charged under what was then

$.238{3) of the Code with driving while their 1icenses were under suspension in

a province.'* Neither accused had known that his licence was suspended at the

time that he was stopped by the police. The issue before the Court was whether

mens rea was a constituent element of the offence. Laskin J. stated:t!?

{Tihe very inclusion of an offence in the Criminal Code by
that very fact must be taken to import mens rea, and there
would have to be a clear indication against it before a
‘Court would be Justified in denying fts essentiality. The
Criminal Code is a code of outrfght prohibitions,
distinguishable from regulatory offences created by other
kinds of federal legislation. In this last-mentioned

T P ’
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class, 1t is understandable that there should be questions
raised about the requirement of mens rea.

As a result of this decision, it 1s now clear that Criminal Code offences

are to be classed in the first category of true crimes.!? Where an offence is

not Yncluded in the Code, however, thare islno easy answer to the question of

D ————

whether f{t §s a true criminal offence so that the presumption of mens rea

applies.'* _Therefore rules must be devised for making this determination. A
number of possible approaches might be adopted. .

LM

1) constitutional law

One possibility would be to apply.constitut1on31_cr1teria to determine
what cunstifﬁtes a true criminal offence. Section 91(27) of thé Constitution_
Act, 1867 gives fhelfedera1 Parl1qmgnt the“power to legislate in relation tp
criminal law. Punsuanp to s.92(15), the prov{ﬁcés may impose pun{shments to
enforce laws nade In relation to matters éom1ng within thefr legislative

Jurisdictlon; offences created pursuani to this power, however, cannot be true

crimes for the purposes of.cpnstitut1bn&l law,

n4gﬂﬁh constitutional law épproach‘appgared~to-reéé1ve some endoréemght-fnpm

Dickson 4. In Sault Ste. Marie when he stated::®

The Ontario Water Resources Act is a provinciai-sfblute._
If it 1s valld provincial legfisiation (and nmo suggestion
was made to the contrary), then it cannot possibly create
an offence which is criminal in the true sense.

Similariy, when.Strasser v. Roberge came before-the Supreme Court of Canada the

foliowing year, both the majority and di;sent1ﬁq rénsons for Jjudgment indicated °

.
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that, because the offence wus‘created b§-a provincial statute, it could not be
) - R
truly criminal.t®

There are, however, ser1nu§-disadvaﬁtages to relying upon a constitutional
ana]ys{ﬁ to determine when.un offence. 1s & true crime. In‘const1tutionnl
cases, courts have been faced with ma{or problems of definition nnd'ﬁave
exper}enced great difficulty in establishing an ;pprupr1ate test to’ determine
what is criminal for the purposes of s5.91{27). In i922. in ‘the Board qf
Coﬁmerce case, !’ Viscount Haldane stated that Parliament could only legislate
under s5.91(27) “where the sublect matter is one whiﬁh by Its very nature
belongs to the domain df criminal Jurisprudencef. It has ban suggested that
the effect of th&s VETY narrow defin1E1on could be to freeze the criminal law

—

at some earlier tfme, nerhaps 1867ﬂ" 'Sometime'later, in Proprietary Articles

Trade Association v. A.-G. Canada,'® Lord Atkin rejected the Haldane test and

propounded a new definftion:

The criminal quality of an act cannot be discerned by *
intuition; nor can it be discovered by reference to any

standard but one: Is the act prohibited with penal

‘consequences? :

As Peter Hogg notes in Constitutional Law of Canada, this dgf1nition i{s far too
broad for constitutional purposes since ft would permit the federal government

. to expand fts Juriasdiction Jndef1njte]y simply by casting 1ts legislation In

those terms.?°® | o

Probably the most satisfactory test was that set out by Rand J. in the

Hargarine Reference:??
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A crime ¥5 an act which the law, with appropriate penal
sanctions, forbids: but as prohibitions are not enacted In
a vacuum, we can properly look for some 'evil or inJurious
or undesirable effect upon the public against which the law
fs directed. That effect nay be in relation to social,
economic or political fnterests; and the legislature has
had in mind to suppress the evil or to safeguard the
interest threatened.

¢ .

Is the prohibition then enacted with a view to a public
purpose which can support it as being In relation to
criminal “law? Public peace, order, security, health,
morality: these are the ordinary though not exclusive ends
served by that law....

Even Lhi% test, however, does not provide a particularly useful guideline for

determining when a law will be criminal; it merely sums up what 1s really

rather obvious,??

The difficulties inherent in a constitutional law analysis become even
more apparent when one examines the types of legislation that have been classed
as crimipnal for Canadian constitutjonal law purposes. For {nstance, federal

iy -
competition legislation, which to the uninftiated might seem to be regulatory

rather than truly criminal, has been upheld under the criminal law power in a

number of:cases.?® More recently, however, in A.-G. Canada v. Canadian

National Transportation Limited,?* only the majority decision accepted that the -

r

Comblines Investigatlon Act was criminal law; the three dissenting justices held
“that ft was not criminal law, bu: rather supportable under the federal trade

and commerce power. Peter Hogg also suggests that it is becoming increasingly
difficult to support Canadian competition law under the criminal power, noting

that in the United States such 1eg1slat1onlhas been upheld under the commerce

clause.?®
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The regulation of narcotics is another confused area. In 1933, it was
sgggested by Sayre that narcotics offences fell within the sqhare of regulatory
offences.®s In Enqland it would appear to be clearly estab\isheﬁ'thnt
narcotics'lebislation is regulatory in nature.!?’ In Canada, however, narcotics
"legislation Has traditionally been viewed as criminal. In 1853, the Supreme

Court of Q&nnda upheld the predecéssor of the present Nércotic Contfol Act as

legislatj~n in relation to criminal law.?*' Subsequently, in R. v. Beaver,?®
the Co$rt méde it abundantly clear.thaf the offence of possession of a narcotic
was a;;rue criminal offence. It‘was therefore rather surprising when, in_R. v.
&gggég.’“ a majority of the Supreme Court of Canada held that-the Narcntf;
Cq(lro] Act was not legislation in relation to priminal law but could be upheld
under the general federal power tq_\égis]ate for the peace, order';nd good

government of the country. .Some time later, in R. v. Hetmore,?!} the Court

cited earlier caselaw and held that the Food and Drugs Act was made pursuant to

the criminal law power; In that case the offences were the unsanitary storage

and deceptive labelling of drugs, offences that could easily have been classed

as regulatory had the Court felt so inclined.

o ) .
A final example of the difficul;ies fnherent In adopting a constitutional
: g
law standard Is legislation governing firearms. 1In the Unfted Kingdam such

legislation is regulatory.?? 1In Canada, however, such legislation is contained

in the Crimina) Code; consequently, it is presumed to be true criminal

legislation.

It soon becomes clear that the constitutional definition of criminal law
{s of 1ittle assistance in determining whether an offence is a true crime or
a public welfare offence, The aims of criminal law and Eonst1tutional law are

very different; consequently jt should come as no surprise that they categorize
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matters in different ways. HFurthérﬁbre. 19 Canada, constitﬂtinnal
classificatiohs are occasionally distorted by the need to‘achieve other
soc1;11§ desirable ends. 0Often the only way go‘ensure uniformity‘bf
legislation scross the country is to characterize a matter as drlminal Taw, so
that Parliament may legislate. Aware of this basic fact of Canadian {ife.
_courts have sometimes been wi]11nglto stretch the éatequry of cri&inal law to
eﬁccmpass areas that might otherwise be more appropriately described as .
regulatory. Thus n;rcot{cs, hdylterated foods, competition law and firearnms

have beengclassed under the rubric o criminal law, even though in other

couhtries thzy may be viewed as repulatory matters.

. fi)* mala in se/mala prohibita

In Sault Ste. Marie, Dickson J.'s\description of public welfare offences

as befng "in substance of a civil nature"?3 suggests that he may‘have been
influenced by the classic article by Ro1{1n Perkins entitled "The Civil
qrfcnsc"." Perk!ns is one of thé leading proponents of the view that
regu]atbry of fences and true crimes ma; be distinquished along the 1iﬁes of
mala in se and mala prohibita, The mala ip se/maia prohibita dichotomy has its
Horigins in antiquity; the distinct{un was'r;cognized7by Blackstone as one of
prime significance.®® Acts that are mala in se are wrong in themselves;
usually theﬂ‘werb crimes at common law. In contrast, ‘mala prohibita-hre‘not

“Intrinsically wrong; they are wrong merely because they are prohibited by

taw.?® Barbara Weotton has suggested that mala in se offences are really

. . 4
simply mala antiqua.’’  In general, 1t may be observed that mala prohibita tend

to be, offences of more recent origin.2®
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Perkins acknowledges that it can be difficult to determine into which
category any given offence falls.” In a recent article, he indicates that the

determining factor should be “"the extent to which punishment is premised on

moral wrongdoing®.?* - He therefore propounds the following test:*?®
- EY ’ ‘ )

This gives the clue for classifying offenses as mala
in se or mala prohibita., If the purpose of the ‘penalty is
to provide punishment for culpable conduct, it means that )
the act is wrong in ttself; more specifically, it 1s malum
in se. <onversely, 1f the purpose of the penalty i1s not to
punish for culpable conduct but merely to enforce the
provisions of a statute enacted for reasons unrelated
to moral behavior, 1t means that the act is not wrong in
ftself; it fs malum prohibitum. -

2

Perkins cites the earlier article by Sayre and classifies as mala \\

Y

prohibita the same categories of offences th&t Sayre designated as public

- welfare offences.'? Sayre himself, however, rejected the mala in se/mala

prohibita distinction as the basis for determining whether an bffence~was a

public .welfare offence, calling it "an unsound criterion" to adopt, and

adding*?:

Lo

. rea aje highly immoral; and many-requirding it are not

Many pffences which are held not to require proof of mens
1nher2nt1y immoral at all. ~

L}

The mala in se/mala prohfbita distinction rears 1ts head in various

guises. In Pierce Fi{sheries, Ritchie J. noted that a new crime was not created
. “
when it was made an offence to possess undersized lobsters.** In Beaver,
Cartwrigﬁt J. talked of posseéssfon of a narcotfic as being “"conduct harmful in
. .

{tself" 44 FEven the Law Reform Cqmmission of *Canada, in Repurt'3: -Qur

Criminal Law, could not completely escape importing some moral standard finto

L Y
the criminal law."_
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Nonetheless, the distinction has been disnppruved_by most writers.*® The

!

essential d{ff1cu1ty is, quite s1mp1y{ that moral values are nefther static nor
"
universally shared by all members of society. Over time values change so that

what was once considered a minor regulatory transgre§§1on may come to be viewed

a2s an act that 1s morally wrong in Ttseff. Pollution and 1hpa1red driving are
\ .

two fllustrations of this phenomenon. Equally problematic'is the fact that
withfn a given society at a given time, all society member’s may not be able to
agree on the moral turpitude inherent in certain offences. MNinor narecotic

offences -are an example. Where moral standards and values are not constant,
} R i

any nLLeﬁpt to definitively categorize all offences as either mala in se or

-
.

mala prohibita must necessarily fail.

i11) badges of regulatory offences

Recognizing the d1f?1cu1t1es inherent in any ?ttempt to i{mport moral
hcriteria into the distinction. between true crimes and'pubiic welfare offences,
some comﬁentaturs have tried to define regulptory offences 5y delineating their
' .characteristics.'” The Law Reform Commission ;f Ca&ada has called. these

character{stics the ‘badges of the regulatory offence' and re]atea them to four

P

/dlffer'ent aspects of an offence:*?®

Law - S$ince regulatory offences generally do not require proof of méns
rea, where an offence does not require proof of mens rea, it is
probably a regulatory offence., As the Commission jtsélf notes,

this approach is rather circular.

o 1



" aimed at cumulative rather than individual harm.

s ) - )
-

Conduct -'Usually regulatory law deals with spec1a1fst§. .Its concern is

not with the citizen qua citizen but rather s a motorist or business
person or factory owner. Furthermore, most conduct pr&hibited by

regulatory law is not considereéd reprehensitle since one single

regulatory violation nermally causes little or no harm.' As a result,

little stigma attaches.

Harm - In general the type of harm that regulatory law is aimed at is
cunulative; it is the result of many separate acts which, when taken
1ndlv1duuﬁly. cause little 6r no damage. Furthermore, the hafm tends

to be collective, affecting society rather than one fdentifiable

vietin,

Penalty - Since regulatory offences are usually subject to slight

penalties, the lTighter the penalty, the more likely the offence 13 to

be regulatdry.

It would be a simple matter to pick holes in -the Commission’s description

of the 'badges of the regulatory offence'. As the Commission itself notes,

even though such offences are supposedly punishable only by minor penalties, a

quick Jook through the statute books reveals many that are punishable by

imprisonment. Similarly {1t is overly simplistic to say that regulatory law Is

Leop]e ifnjured in an unsafe

workplace or poisoned by dangerous food Addi;!ﬁes suffer direct personal harm

s

when regulatory legislation is violated.
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Cven excusing the 1ist's shortcomings, however, the question remains --
what use 1s $t?7 Most would agree on how the vast majority of offences should

be characterized; Ht i{s those offences that fall in the grey area between true
.o . - "’-h.
crimes and publlc welfare offences that cause problems. Those offences bear

some of the 'badges' described by the Commission but wil) not fit neatly into

all of them. A1l that a court adopting this approach could do would be to

-

tally up how many badges apply and then dezgrmine whether the ba]an;e lay in

favaur of a crimé of a public welfare bfﬁgﬁ?éf_ Included in *®his, of cuurs?
.would have to be an assessment of the relative weight to be acgorded to each
‘hadge'. Ultimateiy it is d1ff16u1t to see how the process éou]d be anything
lesﬁ than completely aréitrary and subJeEtive. .In fact, it wouid me}ely bg a

N ) .
slightly updated version of what thelcourts did prior to Sault Ste. Marie and,

as such, would be Just as 3usceptible to manipulation. "

fv) Supreme Court of Canada ciec1510ns ‘“’\ Lo !
" pl

AL one time or another, all three of the approaches discus;ed above have

been considered by the Supreme Cudrt of Canada 1nud1q;ussions of true crimes
and regulatory offences. Constitutidhal criteria appeér to have been approved

6y'thé Court in both Sault Sté. HMarje and Strasser v. Roberge. In both Beaver

-

and Pierce Fisheries, the inherent wrongness of the act was a consideration.
The approach that-seems to have been most consistently utilized by.the Court,
however, Is the ‘badges' method of determining whether the offence under

consideratian has the characteristics tradit16nally assoclated with public

welfare offences.
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In this determination, two 'budges' have figured most prominently =--

.stigma and penalty. Unfortunately the Court has not been consistent with

respect to which of these 'badges' i1s the most important. At different times,
in different decisions, the Court has held one or the other of these two badges
to be the maJuf criterfon for determining whether an.offence is rogulatory.

In R, v. Beaver,*® Cartwright J. examined the subject matter of the Opium

and Narcotic Orug Act and determined that {1t was not public welfare legisltation

]

since it farbade conduct harmful in itself.,. Therefore a presumption of mens

rea applied. Having concluded, however, that mens rea was a necessary element

of the offence, ae arrived at the same conlegiPn from ancther angle,
stating:%°®

Iﬂ\ghe matter were otherwise doubtful I would be drawn

‘ to the conclusion that Parllament did not fintend to-enact
that mens rea should not be an essentfal ingredlent of the
offence created by s5.4(1)(d) by the circumstance that on
conyiction a minimum -sentence of 6 months' imprisonment
plus a fine of $200 must be Imposed. Counsel informed us
that they have found no other statutory provision which has
been held to c¢reate a crime of strict responsiblility, that
is to say, one in which the necessity for mens rea has been
excluded, on conviction for which & sentence of

' imprisonment is mandatory.

..

It would, of course, be within the power of Parliament
to enact that a person who, without any guilty knowledge,
had in his physical possession a‘package which he honestly
believed to contain a harmless substance such as
baking-soda but which in fact contained heroin, must on
proof of such facts be convicted of a crime and sentenced
to at lcast 6 months' imprisonment; but [ would refuse to
impute such an intention to Parllament unless the words of

the statute were clear and admitted of no-other
interpretation.
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In his dissenting reasons for Judgment, Fauteux J. turned this approach on its
head, arguing that the severe penalty was one indfcation that Parliament

Intended the offence to be one of absolute liablliity.®:

In R. v. King,®?® the severity of the'penaIty_was also a factor considered.
The Court held that the accused could not be convicted of impaired driving,

contrary to what was then s.223 of the Criminal Code, where he had not known

that drugs administered by his dentist would leave him unfit to drive. Ritchie
J. held thal mens -rea was clearly alconstituent element of the‘nffenCe,

statfng:®?

In my view the seriousness of the offence created by
5,223 removes it entirely from the categories referred to
vy Wright J. [in Sherras v. DeRutzen] and this will be seen
te be recognized by the mandatory provisions of 5.223(b)
and (c¢) which provide for mandatory imprisonment for a
secand offence.

In R. v. Plerce fisheries,®* however, Ritchie‘d. stressed lack of stigma

as one of the malin reasons for finding that the offence in question was
regulatory. After noting that the regulation was enacted to protect the

dishing tndustry, a reason that was in the general public Interest, he

stated:*?®

{ do not think that a new crime was added to our
criminal law by making regulations which prohibit persons
from having undersized lobsters fn their possession, nor do
I think that the stigma of having been convicted of a
criminal offence would attach to a person found to have
been in breach of those regulations.

L]
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J
No reference at all was made to penalty avén.thouqh the maximum punishment was
f-’ .
not 1ight -- a pne thousand dollar fine or a year in pr1soh.

The stigma test adopted by the Court in Pierce Fisheries has baen

crificized by Fortin and Viau who argue that such an approach can only be
applied intuitively by the judge hearing the case;®® whether a stigma attaches
to any given offence must necessarily be a subjective assessment. ' In contrast,
tﬁey argue, Judging by penalty is an objective Eriter1on through which thq
1eglsrgture has made known its intention. They note with.approva{ that, In

decisions rendered since Sault Ste., Marie, the Supreme Court of Canada appesars

to have returned to using the severity of penalty as a major criterion.*’

Indeed, in R. v. Prue; Baril, Laskin C.J.C. stated:®®

-

This brings me back to the essentiality of mens rea to
found a vonviction under s5.238(3). I Shou]d have thought
that the fact that the offence may be prosecuted by
indictment and carrfes in that respect a maximum two-year
‘term of imprisonment would support the application of the
.general principle lafd down in Beaver v-.. The Queen, supra.

However, in a reéent pronouncement on the subject of mens rea, the Suprenme
Court of Canada has shown that the stigma test has not been forgotten. In R.
v, Vaillancourt,®® the Court struck down the ‘constructive murder provision In

the former s.213{(d}) of the Criminal Code on the gfounds that it violated ss.7

and 11(d) of the Charter of Rights. Lamer J., with whom two other Justices

concurred, held that the provision contravened 5.7 of the qhnrtar because 1t
permitted a conviction for murder even where the accused had not objectively
foreseen that death might be a consequence of his actions. 1Im view of the

stigma attached to murder and the onerous penalties imposed upon conviction,

Vi
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conviction on proof of anything less thean objective foresight would violate the
principles of fundamentel Justice. In concurring reasons for Judgment,
LaFgrest J. mentioned onty the stigma that attached Lo a murder conviction in

agrecing that the, provision should be struck down,

. The decisions of the Supreme Court of Canada, therefore, are not
particularly heipful in determining when an offence éhcu1d be classed as
criminal or regﬁlatory.. The Court seems to suggest that the purpose of the
legislation should be examined to determine whether the legislation 1s aimed at
protecting & public interest or prohibiting acts wrongful in themselves. Some
declisfons of the Court alse suggest khat a moral component may stj]l be
considered, although the Court has refrained from explicitly adopting a mala in
se/mala prohibita distinction. Apart from these very vague criteria, the Céurt
has generally indicated that the severity of punishment and the stigma attached
are 1mport;nt corsiderations. Which of the tﬁo is more important varies from

-~

case to case.

v) concluslions

/%n]view af the foregoing,'how is one to tell when an offence is regulatory
and ‘when it is a true crime? Clearly the constitutional standard 15'
inappropriate. Similarly, app]yiqg the mala in se/mala prohibita\d1st1nction,
whether in its traditional form or in f@s updated guise of askind. asldid

Ritchie J. in Plerce Fisherles, whether a new crime has been created, fis

unreliable since 1t is too subjective and too susceptible to variation with
the passage of time. Finally, using the ‘badges' of regulatory offences to

determine If an offence should be so classified is virtually useless since the
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system breaks down at the very point that it 1s most needed -- in the gray area

that separates the two classes of offences.

One 1s irresistabiy drawﬁ to the conclusion that there is no definitive
test for distinguishing between true crimes and public welfare offences. This,
in turn, leads to a questioning of the ver{ disti;cticn itself. ‘The line
between crimes and regulatory offences is tenuous at best, Might it not
therefore be better to acknowledge the tenuousness of the d{stlnctloﬁ-and

replace 1t with a more functional approach based on objective and easily

ascertafjnable differences between various offences?
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Requlafory 0ffences Requiring Mens Rea -

Where an offence”is A public welfareioffénce, rather than a true cr1mé,
Dicksen J. indicated that it will prima facie fall within the second category
of strict Jiability offences. At the time this concerned a number of
cnmmen;ators who predicted that the dec?sion would result in an overall
reduction of mens rea standards since the bulk of all offences would now be
charscterized as strict 1{abi1ity whereas before at least soTe of them might
have been found to require proof of full mens rea.! It cannot be disputed fhat

-

now most non-Criminal Code offences are treated as strict liability offences.

- R .
However, any disadvantage s more than offset by the fact that offences that
might previously have been found to be absolyte are now usually treated as
strict, thereby placing the accused in a huch more favourablie position.

In Sault Ste, Marie, Dickson J. noted that the pr1ma_fac{e classification

as a strict 1fability offence could 'be rebutted. Public welfare offences could
.be shifted into the first catégory of offences requiring proof of full mens rea
where there was an indication of such an intention on the part of the

legislature. " He suggested, however, that such an intention would have to be

~

made expllicit, stating:?

——

An offence of thls type would fall “in the first category
only if such words as "wilfully", "“with intent",
“knowingly", or "intentionally" are céntained in the
statutory provisfon creating the offence.

The test proposed by Dickson J. for determining whether mens rea was intended
to be an element of & regulatory offence was purely mechanical. His approach

excluded any possibility of finding an implicit mens rea requirement in an
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of fence; proof of mens rea would only be required where mens rea words were
expressly used. The test, although arbitrary and mechanical, was easily
< .
applied and had the virtue of certainty. Unfortunately, it also severely
circumscribed the power of a court to find a pubf{c welfare offence to require

proof of mens rea in circumstances where, in the vidw of the court, proof of

mens rea should be required.

Soon after Sault Ste. Marie, the Supreme Court of Canada had aﬁ

opportunity to demonstrate how the rules set put in that case should be

applied. In R, v. Chapin,?® the accus%p had gone duck-hunting on a marsh.

. . LY
Unbekndwnst to her, a small pile of gralin had been placed quite close to the

spot wheré she was shooting and she waS charged under the Migratory Birds

Canvention Act regulations with hunting for migratory birds within one-gquarter
y
mile of a place In which bait had been lafd. The accused was acquitted at

trial, convicted on appeal and then-acquitted again by the Ontario Court of
Appeal which held that the offence was one requiring proof of full mens rea.

' ¥
- Finally, the case came before the Supreme Court of Canada.

Dickson J., writing for a.unanimous Court, began by noting that the prior
history of the case revealed the difficlUlties courts had exparienced in

grappling with'regulatory of fences prior to Sault Ste., Marie. He then

éons1dered whether the dffence was one that required proof of full mens rea.

After remarking that one would be hard pressed,fz characterize the offence as a

érime in the true sense, he continued:* .

-
- e
. L

Violation 1s punishable upon summary conviction and not
indictment. One must note the absence of the usual signals
connoting mens rea such as "wilfully® or "with intent”. In
contrast, to take an example, s.lQ of the-Higratory Birds

-
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Convention Act commences "Any person who wilfully furnishes
false information to a game officer..."

The Migratory Birds Convention Act is a regulatory
statute enacted by the Parliament of Canada for the general
welfare of the Canadian public, not to mention the welfare
of ducks.

The above quotation demonstrates that Dickson J. himself did not fully

appreciate the mechanics -of the rsqjme he had created. - In Sault Ste. Marie, a

fundamental distinction had been drawnjbetween true crimes and regulatary

of fences; the way in which an offence was characteriz?d would determine 1t§
prima facie mens rea requirement, Theréfore the logical threshold question was
how the offence was to be c]assified. Once that” had been determined, the next
step would then be to ascertain whether the presumption of stE{ct 11ability was

rebutted by an indication that a mens rea offence-had been intended.

Unfortunately this Qas not the approach adopted by Dicksen J. in Chapin.
Insteaﬁ'he_telessoped the two steps into one and embarked upon a general
d!ecuss{on of whether the offence was one requiring proof of mens rea. Rather
than dlistinguishing clearly between the two wa}s in which aa offence could be
so categorized and'discussing'each in turn, he vacillated back ana forth
between them. Most of his discuss1oﬁ concentrated on the regulatory nature of
thie legislation. The discussion was, however, interspersed with refereppe; to
the fact that there was no indication that the regulatory offence was 1nte£ded
by its drafter to import a mens realrequiremgnt. Ultimately Dickson J. did get
it rith. Since the affence was not a true crime and d{d-n;t contain any

suggestion that mens rea was required, it was prima facle a strict liability

offence. Nonetheless, the confuslion in the analysis of the Jusfice who had
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actually written the decigﬁﬁn'jn Saulit Ste. Marie did not bode well for the

future.

The Supreme Court of Canudp's subsequent decision 1n‘5trassar v. Roberge*
- ' -
confirmed that it was experiencing diffifculty In grappling with Sault Ste.

Marfe. In Strasser v. Roberge, the respondent Roberge was the president of a

““union local at a mine in Quebec. In an attempt to obtain a revision of salary

levels while a collective agreement was still in force, a work stoppage
occurred on one day in June and again over six days in July. Picket lines weres
set up and roads were blocked. Roberge did not appear for wark on any of those

days, nor did he ask-the company for permiséion to be absent. The general

k%l

manager of the mine lafd two charges agalnst Roberge, alleging that he, as an
officer of the union, had participated in an 1llegal strike, contrary to

various sections of the Quebec Labour Cpde. Roberge was found gullty by a

Judge of the Labour. Court; on appeal the conviction was overturned. Leave was

then granted to appeal to the Suvpreme Court of Canada.

One of the i1ssues befare the Court was the proper interpretation of the
phrase “participation In a concerted cessation a£ work...". Both the majority
and d}ssent1ng Judgments agreed with the Quebec Supérior Cphrt that this bhrase
contained an intentional elemenf since it required én "{ntent to abstain fraonm
working with the other employees”; the "intentional element Eonsisted of "the
accused's ifndividual jntent_to Join the collective and concerted cessation of
work",¢ The Court divided four to three, however, on the effect of such an

implicit intentional element in a provincial statute.

- o

A
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Beetz J., writing for the majority, examined the decisfon of the Labour
’ I

Court and concluded that ft had treated the offence a;\ﬁpe of strict ltabflity.
This, fn his vieﬁ. had been the correct approach. The offence-ceuld-not be a
true criminal offenee 5inqe it was created by a provincial statute.
Furthermaore, a]thﬁugh a prov1ncfal legislature could create an offence
requiring proof of mens rea.-such situations were “exceptional" and such an

fntention would have to be clearly indicated. He stated:’

In R. v. Sault Ste. Marie, supra, Dickson J., suggested an
almost mechanical test for determining whether an offence
of this nature should exceptionally be treated like a truly
criminal offence. :

Shortly thereafter he added:® d

In the case of the offence before the Court, the
legislator has not expiicitly iIndicated in this manner his
intention to require proof of the intentional element by
the prosecution. '

In his view, Sault Ste., Marie shoulg not be seen as a mens rea case; the

real fssue had been the burden of proof in public welfare offences. His

understanding of the ratio of the case {s set out in the following passage:?®

(Wlnat was held In R, v. Sault Ste. Marie, supra, as I
understand that decision, was not that strict 1iability and
absolute liability offences do not contain an intentional
element, but rather, it was that the prosecution is not

required to prove that element In order to obtain a verdict
of guilt. -

Cunsequent]y..nhqne\uas no reason why an offence containing an intentional

4

element could not be classified as strict. This simply meant that the Crown

was relieved of the burden of proving that intentional element.



In a vigorous dissent, Dickson J. vehemently argued that the maJor{ty had

‘misunderstood what he‘hudrsaid in Sault Ste. Marife. He re-iteratad that the

focus of that decision had been mens rea standards; it had not been intended to

"shift the burden of proof of the mental element of Intention"'® to the accusad-

1ﬁ all non-criminal offences. He expanded upon his rather cursory statements
!

'

in Sault Ste. Marie, explaining that there are two ways In whlch an offence mﬁy
fbe found to require proof of mens rea. The offence may bes a true criminal

offence in which case there is a presumption that mens rea must be proved.
oo

Alternatively, the offence may be a public welfare offence in which the words
of the enactment or the structure of the offence show that mens rea was

intended to be an element of the offence. He stated:??
R Y

In the first case, there is a presuaption of mens rea. In
the latter, there is no presumption, but the possibilivy df
mens rea being directed where the appropriate words are
employed by the provincial Legislature.

Although the provinces are fincapable of creating true crimes to which the
,Drésumption of mens rea will apply, there is no reason why they cannot create

offences drafted so as to indicate that they were intended to have'a mens rea

component.

—

-
.

Clearly stung by Beetz J.'s reference to his "almest mechanical test*

for

determining if a regulatory offence should be classed as requiring proof of
b

mens rea, he acknowledged that he had been too hasty in Sault Ste. Hﬁrie and

had failed to give thls aspect of the c:§g)5uff1c1ent attention. He conceded

‘that he had suggested that a public welfare offence would only fall into the

—

first category 1f specific words were used and continued:®? N
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The use of the word "only" may yfll be too restrictive.
"The presence of words such as "wilfully" {s conclusive in
moving an offence into the first category of mens rea

offences,

But the presence of these words in the

of fence-creating provisifon should not, I think, be
exhaustive of the situations where a public welfare offence
may reqyire mens rea. There are many offences which
irpliedly require mens rea by the very wording of the
offence-creating provision, or by the nature of the act
prohibited. )

»
It {s one thing to suggest that there {s no

presunption of mens rea applicable to provincial penal.

offances as public welfare offences. It is ancther thing
entirely to treat that lack of presumption as 1f it were
conclusive against mens rea in all but exceptional
circumstances. Presumptions afford nothing more than means
~of defining the elements of a case and allocating the
burden of proving those elements as between the parties.
.The "presumption of mens rea" simply represents the

criminal
offence,

law's method of defining the elements of the
{.c., a mental eltement of intention or

recklessness, and allocating the burden of proving that
mental element to the prosecution. An absence of that
presumption merely means that the Courts must work a little
harder in considering the two guestions: (i) what are the
element. of the offence as worded and (fi) upon whom rests
the burden of proving each of those elements?

He ended on a stirring note, soundly condemning the argument, accepted by the

majority, that difficulties in enforcement justify shifting the burden of proof

te the deccused.

A

The majority decisfon in Strasser v. Roberge has been roundly criticized

by commentators,?®?

Don Stuart calls it "an astounding perversion of.pr1nc1p1é“

‘that shows "“a cavalier disregard of the presumption of innocence in the case of

all regulatory offences".t* Certainly the decisfon is troubling for its

wholesale abandonment of so fundamental a tenet of the criminal law. In view

OR the sweepin® scope of the majority judgment, it seems quite possible that

the declsion would not survive a challenge under s.11(d) of the Charter of
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Rights, which provides constitutional protehtion for the presumption of

innocence.

Although one can only deplore the majority deciston in Strasser v.
Roberge, the.minority'Judgment of Dickson J. s a]soltruubling {n some
respects. His approach reﬁulres the courts, once again, to analyze statutes
closely in ordgr to_determ1ne whether the legislature intended mens rea to be
an element of the offence. Restrictive théuqh it Q;s. his "mechanfical" test at
least had the virtue‘éf simpl1c;ty and-ease of application and it eliminated
the h1§hly'subject1ve assessment of the indivi?ua] Judge. His reversion to the
subjective approach for determining whether mens re; was fntgnded to be a
component of an offence, which requires the application of principles ofv

statutory interpretation to discern the will of the legislature, 1s a tacit

admission of the fatlure of the grand aims of Sault Ste. Marie, In that case,

he had obviously hoped to put the guestion of mens rea in regulatory offences

to rest once and for all. His Judgment in Strasser v. Roberge backtracks In

the face of the realities of the way in which statutes are often drafted; it

constitutes an acknowledgement of the 1imits of Judicial law-making.

The courts have demonstrated their disapproval of the majority decision in

Strasser v. Roberge in the most effective way possible -- they have simply

/

refused to- follow 1t. In Plchette v. Deputy Minister of Revenue of Quebec,'®

‘the Quebec Court of Appeal could easily Héve avoided the issue because the

accused had beep charged with "wiifully" evading o} trying to evade payment of
taxes. Since the offence itself contained pnelof_the -magic mens rea words, the
Court could s};ply have sald that this, {ﬁ.itself. put the offence In the first

categqry. Kaufman J.A., however, went further, After guoting extensively from
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Sault Ste. Marie and Strasser v. Roberge, he held that this was clearly one of

the "exceptional situations" referred to by Beetz J. He examined dictionary

definitions af the word ‘evade' and concluded:®®

This is strong language, particularly for the attempt, and
ft fmports a mental element even without the qualifying
adverb.,

»*

The offence was therefore held to be one requiring proof of mens rea. As to

the aspect of Strasser v. Roberge that would have reversed the burden of proof

in such cases, it was completely {gnored. .

Equally difflicult to reconcile with Strasser v. Roberge is the décision of

the majJority of the Alberta Court of Appeal in R. v. Brown and éal]man.l’ In

that case the two accused appealed their convictions on charges of using bait
for the purpose of hunting or taking big game, contrarylto the Alberta Wildlife
Act. Prowse J.A. guoted extensively fron the reasons of Beetz J. in Strasser
and then oroceeded'to felltow the approach recommended b} Dicksen J.,

stating:*

] do not take the statement:

"An offence of this type would fall in the first

category only if such words as 'wilfully', 'with
“Intent', ‘*knowingly' or *intentionaliy’ are
contained in the statutory provision creating the
offence."

as a code reguiring the use of those words, but merely as
an expression of thg nature of the mental element that must
be found in the words used by the legislature in the
particular enactment.
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In his view, the use of the words “for the purposeg of" made 1t ¢lear that the
legistature had intended the offence to fall within the first category. In a
strong dissent, Belzil J.A. quite Eorrectly peinted cut that the majority's

) »

position did not conform with the majority judgment Iin Strasser and that,.

according to the Strasser v. Roberge analysis, the offence un&er consideration
was clearly one of strict Tiability in which the prosecution was relfeved of

the burden of proving the intentional elemént of the offence.

The Quebec Court of Appeal recently declined, yet again, to apply Strasser

-

in atl its vigour.'® In Latulippe v. Desrulseaux,?® the Crown appealad the

“acquittal of a doctor on charges of receiving payment far falsely described

services, contrary to the Quebec Hospital Insurance Act. After nodding in the

direction of Strasser, Rothman J.A. stated:?®!

I do not belfev:s the words "with. intent", "knowingiy" or
twilfully" mentioned in Sault Ste. Marie, supra, were

designed to bhe a closed test of findicative words requiring

proof of intent ar knowledge. The real polnt 1s whether or

not the legisliature, in the language it has used, has

clearly indicated 1ts desire that intent or knowledge on ;
the part of the accused be proved by the prasecution if the
accused is to be convicted.

He concluded that in using the words “falsely described", the legislature

clearly Intended to regquire proof of mens rea.

The potential of the decision In Strasser has fortunately never been
realized. Recognizing a bad decision, the COUrbé have simply consigned ft to
the graveyard. ASs a statement on mens rea in regulatory offehnces, Its ef}ect

. has been negltigible; it has simply required the courts to skirt around



- §3 -

fnconvenient statements and to quote selectively. As,é_burden of proof case,

it .has been ufterly and completely ignored. Unfortuhately. however, the issue
of when a regulatory offence wiil be found to require proof of mens rea remains
confused. Following the lead of Dickson J. in Strasser, the courts have

re{n;roduéed the old notion of implicit mens rea thus reverting to the era that

preceded Sault Ste. Marie, Once again there is no sinmple rule for determining

whether mens rea was intended to be an element of the offence.

On a more positive note, how~ver, the courts do appear to be acting more
cautfously In assessing the intention of the lég1s]ature. One rarely sees the
old-style, free-ranging discussions in which all the hoary cancns of statutory
interpretation are invoked. Instead, the courts tend to examine the actual
words used in the legislation. As the cases surveyed above suggest, implicit
mens r%a usually noﬁ only becomes an issue when the offence contains such
classic mens rea indicaters as "falsely" or "for the purpose of".. To this

extent, then, there has been a marked improvement.

L ’ -
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o : Regulatory 0Offences Requiring Mens Rea
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Absolute L¥ability Offences

The presumption of strict 1{ability may be rebutted where 1t appéurs that

the legislature intended 11ab111ty to 'be absolute, In Sault Ste. Marie,

Dicksen*d. provided the following guidelines for determining when an offence

[

will Involve absplute 1iability:?®

ra,

Offences of absolute 1iability would be those in respect of
which the Legislature had made it ¢lear that gullt would
follow proof mpre]y ¢f the proscribed act. The over-all
regulatory pattern adopted-by the Legislature, the .
subJect-matter of the legislation, the importance of the
penalty, and the precision of the language used will be
primary considerations in determining whether the offence
falls Inte the third category.

In R, v. Chapin,? the Supreme Court of Canada had the opportunity to apply
these guidelines. The accused in that case had been charged under the

e

Migratory Birds Conventlon Act regulations with hunting for migratory birds

within one-quarter mile of a place where balt had been laid. After concluding
that the offence was not one requiring proof of full mens rea, Dickson J.
considered whether absolute liability had been {ntended. He remarked upon a

disturbing oversight by counsel for both sides:?

Accepting that this 1s a public welfare or regulatory e
offgnce. nefther party mentions the appraoach taken by this '
Court in Sault Ste. Marie that "public welfare offences
would prima facie be in the second category” of strict
1{ability. The Crown merely 1ists the factors suggested as
relevant in Sault Ste. Harie, viz., the over-all regulatary -
pattern, subject-matter of the legislation, In order to
move the offence out of the second category and into the
third. : '




He bégan his consideration of whether the offence was strict or absolute
by noting that the language of the offénce was straightforward; it began "No
pe;son shall", YgF the offence did not impose a strict prohibition en hunting.
Instead it 1mpqged numerous 11m1t5‘6n the way in which hunting was to be
conducted. The factor Dickson {: considgred in gr;ntest detail was the nature
of the penalty 1nvofved. The Crown had argued that thelsummary convictian -
nature of the penalty was one reason why the offenée should be held to be
absolute, Dickson J., however, stated that although 1t was a summary
conv1ctiun.;ffence, the penalty could not be described as minimal for there was
not simply a small monetary fine. Upon conyviction a number of serious
consequences might ensue. The Act provided for a minimum fine of ten dollars
and a maximu;.f1ne of three hundred dollars or up to six months' imprisonment
or both.. Upon conviction there was also a mandatory prohibition against
holding or abp]ying for 2 migratory game bird hqnting permit for one year and
the Court was gmpowered to cancel ggx'hunting licence and order that the
accused not be permitted to obtain one for a q%ven pe;iod. in his view,
however, the most serious potential penalty was that power was conferred on a

court to order forfefture of the gun and any other equipment used in the

vioplation. These penalt1és, he held, supported the prima facle classification

of strict 1labilfty.

He flatly reJected.Crown counsel's argument that enforcement would be

difficult if liability were strict, stating:*

»

The best that the Crown can do to shift this offence
Inte the category of absolute Tiability is to suggest that
“.the availabf]ity of a defence of reaéonabﬂe care would
considerably weaken the enforcement of the legislation.
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This may be true, but as Weatherston, J.A., observed, the
problems that may be encountered in the administration of a
statute or regulation are a very unsure guide te its proper :
fnterpretation. Difficulty of enforcement is hardly enough
to dislodge the offence from the categary of strict
jfability, particularly when regard {s had to the penalties
that may ensue from conviction. I do not think that the
public interest, as expressed.in’ the Convention, requires
that s.14 of the Regulations be interpreted so that an
{nnocent person should be convicted and fined and also
suffer the mandatory loss of his hunting permit and the
possible forfelture of his hunting equipment, merely in
order to facilifate prosecutian,

He concluded that the Crown had not succeeded in rebutting the presumption of

strict l}ab111ty.

An analysis of the decision suggests th&t Dickson J. was most Influenced
by two factors: the onerousn;ss of the penalt& and the social utility of
characférizing the offence as one of absolute 1iability. Although he also
examined the strqcture of the leg1s¢;tion and the preciée language of the
offence, these factors'received much less attention. Thus the decision seens
to indicate that ?n)d%fermining whether the presuﬁpt{oa has been been rebutted
the courts ;hou1d not s1mp1y}nnd-méchanically apply the ancient rules of

statutory interpretation but should also consider the impact of their decision

upon both the accused and soclety.

In determining whether offences were Intended to be absclute, the courts

have often re%erred to the guidelines set out in Sault Ste. Warie and Chapin.

They also sometimes allude to the’'more detailed 11st set out by Estey C.J.H.C.

in R. v. Hickey.® In that case, decided prior to Sault Ste, Marie, all three

Ontario Divisional Court justices hearing the case agreed that three_cafeqories

of offences should be recognized; they digfered only on ,how the offence of -
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speeding should be classified. In his dissenting reasons for Jjudgment, Estey

C.J.H.C. made the following statement:®
Y

To\gbtermine whether the offence created 15 one of .
absolute liability ... the Court must examine the precise
wording of the affence creating the provision, the
contextual matter, the type of conduct regulated, the
revealed purpose of the Act, the size, type and nature of
the penalty Imposed, and the stigma, If any, to be attached
by the community to conviction. Perhaps a further
consideration Is the disrespect for the law to be
engendered by an Interpretation of a clear statutory
directive which invokes or imports a defence forefgn to the
plain meaning of the words used by the Legislature.

In theory, thé;e guldelines are useful,. ‘An exnminatiop of the caselaw,
however, suggests that they have not been rigorously applied. On the other
;hand. the presumption of strict 11.abillty7tself has often been completely
fgnored by the courts, &5 Y was by both counsel in Chapin. As Chapin
foreshadowed, the fact that Fégulatory_offénces are fresumed to be strict
apparently escaped the notice of many courts and luwyers in‘the years

immediately follawing the release of Sault Ste. Marie. A rough survey of the

caselaw declded in the early 1980's suggests that the presumption was
explicitly applied in about half of the reported cases., In the rest, the
courts proceeded as if the factérs héd.to be weighed to determine inte which of
the two categories the legislature intended the offence to fall, with-no hint
that the Supreme Court of Canada had indicated oﬁ two occasiaons that the.scales
were weighted in favoqr of strict 1iability. In compensation, however, 1t did
not seem much to matter whether or not the presumption was applied; the courts

appear to have been Just as likely to conclude that an offepce was absolute

when they appliied the presumption as when they did not.
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An 111ustrat16n is provided by R. v. Cummins,” where the. accused was
charged with k111ing more gnﬁe than was permissible, ccntrarﬁ to the

Saskatchewan Game Act, 1967, In a detalled and carefully reasoned dacision,

Bellrose Prov.Ct.J. concluded that the offence was one of strict liability., In
the toursg of his reasons for Judgment, he made no reference to a presumption

of strict liabiiity: hg simply canvassed the factors to be considered when
qhoosing'between the two éategor1es. H; finally concluded that the category of

absolute liability offences should be quite small and restricted to sfituatiaons

where the legislative intent to {mpose absolute 11ability ts expressed i the -

clearest fashion, statjng:'

o
\

In reality, such legislative provisions arise'as a
result of the courts having become too doctrinaire with the
concepts of absolute Tiability withoul regard-to the

: "Tuckless victin" and the role of fault within his
activities. In view of the expanded options available to
courts by the adoptfon of three categories, 1 would contend
that only in the rarest of situations ought a court
construe an offence as giving rise to absolute 1iability in
the sense of rejJecting the defences of due diligence ar
mistake of fact. The traditional tests of social purpose

© -~ degree of penalty, clarity of language and
enforceability -- remain valid only with reference to the
fundamental question as to whether or not the legislature

has clearly ruled out fault In the Judictal determipation
of 1iability.

In contrast, fn many cases where the presumption of strict 17ability was duly

noted, the court ultimately came down on the side of absolute liabilfity.®
P4
Fe

As the 1980's advanced, the fact that there .is a presumption that
\ —

regulatory offences 1nvplve strict 1fability slowly gbined recognition so that
today the presunmption appears to be applied i{n most cases. What Is suprising,

however, is the frequenéy with which courts still £ind that the presumptiaon has
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)
been rebutted. Although courts egg_now_much less likely to find an offence to
be absolute, absolute 1iab11ity has by no means disappeared,®?
- .

It seems quite clear in Saﬁlt_éte. Marie that Dickson J. expected that the

category of absolute offences would be small. 1Indeed, one writer has_sugge;ted
that Dickson J. would have been guite happydto Jettison absolute lLiability
e;tirely had he not felt the need to bow ta the principie of Parliamentary
supremacy.'* The Supreme Cgﬁrt has recently reaffirmed, in passing, that it
believes offences should not réadi]y be found to be absolute. In Canadian

bredge and Dock Co, Ltd. v. R.,?* Estey J., writing for the Court, briefly

discussed_fhe 1iabil1ity of corporations where an offence is absclute. He

.
stated:!?

Where the Legislature by the clearest intendment
establishes an offence where 1iability arises instantly
‘upon the breach of the statutory preohibition, no particular
.state of mind is a prerequisite to guilt. Corporations and
1n%1vidua1'persons stakd on the same footing In the face of

" such a statutery cffenc It is a case of automatic
primary responsibility. (emphasis added)

When offences will be found to be absolute

The .courts have nmg_gggpted a uniform approach to the determination of
whether an offence was intended to be absolute. Following Chapin, they have
often stressed the 1mﬁortance of the severity of the penalty involved.** "They
have nut.rhoﬁever. always so éonsistent]y followed Chapin on thé significance

of enforceab!lity. In Chapin, Dickson J. firmly rejected the argument that .

difflculiies in enforcement were a good reason to find an offence to be
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.absplute. In Cummins, however, Bellrose Prov.Ct.J. toock a diametrically

. “ \ - *
opposed positfon, stating::s® ‘
. Recoegnizing that the elements of regulatory pattern,
subject matter of the legislation, penalty and precision of '
language are of prime consideration 1n the categorization A

process, [ nevertheless am of the cpinion that the real
question which ultimately determines the category is the
affect on the enforcement of the offence or statute by the
dcceptance or relection of the defences of due diligence
and mistake of fact. A1l other considerations exist cnly
in relationship to the question of enforceability.

4

Upon occasion courts embark upon an exercise in statutory finterpretation

reminiscent of the days prior to Sault Ste. Marie, For example, where

statutory defences are expressly provided for certain offences but not for
N ' o
others in the same statute courts have concluded that the legislature intended

[
LRy

the tatter to entail absolute 1iability.!'* Similarly, when one offence in a

statute,that was drafted after Sault Ste. Harie is qucifical]y declared to be

absalute, and ancther 1s not, it has been assumed that the legislature meant -
S

the second offence to be one of strict liability.!? An interesting approach

was adopted by Steele J. in R. v. Richardson'* where he held that the offence

of unlawfully trading in securfities without being registered under the Ontario

Securities Act was an offence of absolu&e liab111tyl He observed that although

the Act contalned both serious and minor offences, the-penalty for every n_hq
’

offence was virtually the same.. In His view, in the instant case the penalty

was small in light of the gravity of thée offence with which the accused had

been charged; therefore absolute liability must[have been intended by the
legislature. However, minar offences punishable by the same penalty were

clear}y intended to be strict. Otherwise it would Be unjust to exact such a-

severe penalty for such minor transgressions.

4
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In R. v. Morrison and McKay,!® the accused were charged under ﬁhat was

then 5.123(2) of the Lands hnd Forests Act (N.S.),“which provided:

No person shall have in his possession any rifle, shotgun
or other firearm, in or upon any forest or woods, or any
path, wood road, road or highway passing by or through a
. forest or woods during the period from one heur after -
sunrise to one hour before sunrise, unless it §s so encased
or dismantled that it cannot be readily fired or made
aperable.

v

Mcltonald J.A. Indicated that 1n_h1s view one of the reasons Dicksqn J. classed

the offence in Sault 5te. Marie as strict was that the yords 'cause' and

‘permit" were used. In contrast, the_]egiélat1on under which these accused
were charged was couched_in abseolute terms, stating that "No person shall".. He

. . . e
concluded:??® .

The legislative intent in enacting s.123 of the Act,
was, of course to stop night hunting, The section is
worded in clear, commandment }ike language and, In my
opinion, creates, and was intended to create, an offence of
absolute 1iability as such is deffned in the Sault Ste.
Marie case. '

At the time that the case was decided, Chapin had not yet been relteased by
the §hpreme Court of Canada. . McDonald J.A. could therefore not be expected to
know thit In Chapin the Court would hold that the words "no persocn shall" do

not automatically create an absolute liab111ty offence. Nonetheless, perhaps

the majority of reguiatory offences do begin with the phrase and then lay down

-~

a blanket prohibition; thus his approach would resu]t fn vast numbers of

regulatpry offences being found to be absolute. Notwithstanding the releagse of

-
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Chapin, this 'absolute language of the stafute"&pprouch hds.been applied in a
number of subsequent cases?!; often McDonald J.A.'s reference to 'commandment

-

1ike language' is specifically cited.??’

. In many cases, however, where an offence 1s held to be absalute,

particuiarly those decided in the years immédiateiy following Sault Ste. Marie,

the court simply applies the factors suggested in Sault Ste. Marle and

conc1ude§ that-nbso]ute'115b11ity was what the legislature intended. Often the
fact that the statute was designed to protect the public 15 stressed.. In these

cases, there generally fends to be very 1ittle analysis of the reasons why this

requires absolute as opposed to _strict liability.?3
What is most troubling about many of the absolute 1iabil1ity cases s the
- fact that significant penalties may often he '‘exacted upon conviction. In R. v.-

HurriSUn and MacKay,?®* for example, the penalty was @ fine of not less than

$300 and not more than $500 or imprisonment for fourteen days or boeths - The -

L

Court was also empowered to sefze and dispose of guns, fjrearms and ammunition.

Nonethéless, McDonald J.A. felq that the penalty could not be considered

“gverly onerous in 1L£EE of the nature of the ¢ffence”.?® In other cases,

Yiability has been'held to be abselute where thefe was a possibility of

imprisonment upen conviction,?® or that ftems might.- be forfelted,?*” of that a

driver's licence might be suspended.?* It seems.qifficult to characterize any
of *these as minor penalties, particularly fin lightiof Dfckson J.'s evaluation
of the penalty in Chapin.?® O0ften the courts contrast the penalty to the

offencef suggesting that it §s minor in relation the offence. Such an approach

would “appear to be misguided. Chapin indicates that the penalty should be

4

v 4.

[
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viewed in absolute terms -- _.what afe the repercussions for the accused 1f .he is

/ : . :
convicted without an opportunity to exculpate himself?

Defepces

Academic writers h&vﬁ‘a1wqys.asserted that non-mens rea defences should be

avallable even wherefoffenceé are absolute and prior to Sault Ste. Marie a
number of Canadian courts had adopted that position.?®. In those cases, the

Impetus to make defences avallable would have been greater since the only

A

alternat1ve; facing the court were absolute liability or full mens rea.
Admitting defences such as necessity and self-defence permitted the courts to
mitigate the harsh results that attended a finding that 1{ability was abso]ute.‘
Once a third alternative became available to the co;rts. howgver. they might

have beon expected to retreat from this position. -

L e NS

. +

In fact, the courts seem to be guite willing to aécept that certain

non-mens rea defences may still be available. In two recent decisions,_ the

b

Ontario Court of Appeal has indicated that the fact that an accused has been

charged with an absolute liability offence does not necessarily mean that no

defences will be available to him. In R. v. Lanceil Thermal Corporation,

Lacourtiere J.A. stated:?!
;

Even in offences of absolute 1iabiiity, where "it is
not open to thé accused to exculpate himself by showing
that he was free of fault" (R. WI Sault St. Marie, supral,
there {s no reason why other general defences should not be"
avaliable such as necessity, duress and coercion: ' see
Smith and Hogan, Criminal Law, 5th ed., pp.100-101. The

usual defences are avallable, except the defences of lack
* of intention, etc....




. -

Similarly, in R. v. Metro News Ltd.,>? Martin J.A. suggested, in an obiter

statement, that "in offences of absolute 1tability, other defences such as

{nsanity, automatism or duress are dpen to the accused”.

The decisions of the Ontnrio Court of Appaul confirmod the npprnach
-already adopted by several 1pwer courts. In R, v. Hnlker." a pol1ce offtcer

R : >
was charged with failing to stop at a stop sign, contrary to the Ontario

Highway Traffic Act. At the time the offence was committed, he had been

responding to a call that a robbery was in progress. Unforturately, as a
result of his fallure to stop at the sign, he was involved in an accident that
'taused-serious inJury to the other drivér. Hav{ng‘concluded that the ofronce
was oné of absolute liabflity, Zalev Co.Ct.J. went on to consider whagher any
defences might still be available to the officer. He indicated that he did not

-

believe that in Sault Ste. Warte Dickson J. had turned his mind ?gJ;dch '

matters; all that he had considered was the defence of reasonable care. He

then stated:?*

I have come to the conclusion that there are defences
which may be raised notwithstanding the characterization
;‘f of the offence under congideration as one of absolute
1fabf{lity. It 1s unnecessary for me to draft a list of
such defences, and I refrain from doing so. I simply note "
that Professor Howard considered infancy, coverture,
compulsion, insanity, automatism, intoxicatiion, necess1ty:
impossibility and inevitable accident, arriving at varying
concliusions., '

&

-t

Reference miQst also be made.to R. v. Allen?* where Fitzgerald 0.¢.J. held
that the -offence of unlawfu11y operating a commercial motor vehicle with excess

L - ) {
axle unit welght was an absclute 1{abillty offence., Having reached this

\Q‘ f'q\
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of ‘conmercial impossibility’

conciusion, he then considered whether a defence\

night be available te the ;ccused.‘ Although he held.'oﬁ the facts of the case,

that the defence was not available, he did suggest that there was no reason why

it could not be "invoked In thé-;:;;:\ET?cumstances.

After Sault Ste. Marie it might be argued that it is unnecessary to allow .
any defence where an accused is charged with an absolute 1fability offence.
!ndéed, to recognize that any defence might be availabt;,aubverté the main

. \‘*—-\

Justification for absolute 1jability. -- ease of prosecution. Such an argument,

however, suggests & fundamental misreading of Sault Ste. Marie.
1 .

Notwithstanding Strasser v. Roberge, Sault Ste., Marie was a mens rea ca;e:'1t
[ -3 ¢ T *

recognlzed three categories of offences and set out the basic mens rea
requirements for each. 1t did not purport to deal with all the traditional
defences avallable to an accused. Therefore, to criticize the courts for

restricting Sault Ste. Marie to mens rea defences is to miss the very essence

of the case. iWhere a défence is not related to the mens rea somponent oT the
Bffence, Sault Ste. Harie simply has no application. d\\‘
. - N

~There 1s 11ttle doubt that certain defences should always be available

P

regardless of the category of offence charged., Automatism, for example, goes
'-_to the actus -reus, not mens re&; it is really an argument‘that the action was
not voluntary. Similarly, infancy and insanity are defences directed at an’

accused's capacity to commit the offence.*® OQOther defences such as duress,

-
»

necessity and self-defence .are volitiaonal; Althnugh the accused may or may not
have hag the requisite mgns rea, they excuse or Jusiify the action.?? MWaking _
these defences available to. an accuféd will not ocontribute to the

P .
“ \

. - | - N
p— s . -



administrative effliciency of the court system. It wlfl. however, ensure that

the rights of accused persons are not totally sacrificed to expediency.

Charter of Rights

|

.

. . \—-
Sault Ste. Marfe and Chapin have not eliminated absolute l1iability. HWhere:

the Supreme Court of Canada has failed using the common law, however, 1t may

succeed using the Canadian Charter of Rights and Freedoms., Section 7 of the

Charter provides:

Everyone has the right to 11fe, liberty and security of the
person and the right not to be deprived thereof except in
-accgndande with the principles of fundamental Justice.

[t may be arguedlthat whenever an accused is convicted of an offence without
proof of full meﬁs rea with respect to every element of the offence, the
principles of fundamental Jhé£1ce have been violated. A1thouqh no court has
yet'beéﬁ prepared to go this far, In a‘numbef'of cases the Supreme-Court of

Canada has come*surprising1y close.

The leadiﬁg case 15 Reference re Section 94(2) of the Motor Vehlcln Act‘

{B.C.),** in which the Suprieme Court of Canada cons]dered whether 5,94 of the

British Columbia Wotor Vehicle Act violated s.7 of the Charter and was )

consequently of no force or effect, Section 94{(1) provided that anyone found

“driving a motor vehicle while his licence was under suspension or while he was

prohibited from driving was guilty of. an offencq\iig 11able on . first conviction

to a fﬁne and to imprisonment for not less than sev days and not mare than

six months.. Section 94(2) stated:

T



- 79 ~

Subsectian(l) creates an absolute 11ability offence in
which guilt is established by proof of driving, whether or
not the defendant knew of the prohibition or suspension,

~— )

- "

in an important and wide-ranging discussion on the scope of 5.7, Lamer J.,
writing for the - -majority, rejected the substantive/procedural dichotony “of
Amérlknn Jurisprudence that'haq'been fu11nwad'by some Canadian courts and.
adopted a tota?]yldifferanﬁ approach, helding that s.7 permits courts to review
the thﬁent of legislation to determine whether it is in accordance with the
"principles of fundamenﬁul Justice" as they have developed in the,

Anglo-Canadian legal tradition.3% He then considered whether absolute

ilability violates the principles of fundaqenta] Justice.

-

After repeating Bickéun J.'s statement in Sau]t‘Ste. Marie EP the effect
that absolute liability viélates fundéﬁenta] princiﬁ]es of penal ]fab111ty. he
indicated thathébso1ute l\abi]i;y does offend the principles of fundamental
Justice. This, however, is not to say that it necessar{ly offends s.7 of the
Chartgr; it can anly d& that to the extent éhat it has the poténtla] of

depriving "a person of 1ife, liberty or security of the person. Clearly

rd

imprisonment has this effect, even where the {imprisonment is only an option

F—

open to the Judge; there ic nc¢ need for the imprisonment to be mandatory as it
was In 5.94(2). Lamer J. thi;efcre concluded that "an offence punishable by

imprisonment cannot be an absolute liability offence’.*® He added:*!”

Before considering s.94(2) in the 1i these
findings, 1 feel we are, however, compelléd to go somewhat
“further for the following reason. I woulds not want us to '
be taken by this ‘conclusion as having 1nferent1a1ly,dec1ded
that absolute 11abflity may not offend s.7 as lang as
imprisonment or probation orders are not available as a
sentence. The. answer to that questlon is dependent upan
the content given to the words "security of the persaon®.
That fssue is a live one.

Vs

. 7 o .
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As Lamer J. noted, the scope of the phrasel“security of the person” {s, as yet,
uncertain; that jissue waits resolution by the Supreme Court of Canada fn.the
nppropr1afe case. However, he did leave open the tantalizing possibility that

absolute 11ability may uitimately be held to violate s.7 in all but the most

exceptional circumstances.

Although Ldmer J. agreed with the 8ritish Columbia Court of Appeal that
absolute 1iabi1ity does not violate s.7 per se, he was uncomfortable with thﬂi
Court's statement that there are certaln public welfare offences, such as

pellution, where the public {nterest requires absolute 1iability; he

remarked;*?

If, by reference to public interest, it was meant that-.
the requirements of public interest for certain types of
offences is a factor to be considered in determining
whether absolute 1iability offends -the principles of .
fundamental Justice, then I would respectfully disagree; 1f
the public interest {s there referred to by the court as a
possible Jjustification under s.1 of a limitation to the

Lan
rights protected at s77, then 1 do agree. -

Therefore, regardless of the type of legislation imposing ft, absolute

1iability where there is & possibility of imprisconment will always offend the

principles of fundamental Justice. Nonetﬁe]ess. in certain instances the Crown

may seek to have 'the legislation upheld under 5,1 of the Charter, ' {

notwfthstnnding the viodation of 5.7, where the imposition of absoiute
11ability would constitute a reasonable 1imit that could be'demonstrabiy

justified in a free and democratic society. Lamer J., however, made it clear

that success will be rare in such cases, stating:4?
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’

‘ Administrative expediency, absglute 11ability's main

‘ supportive argument, will undnubtéd]y under s.1 be invoked.
and occasfonally succeed. Indeed, adminfstrative
axpediency certafnly has its place in administrative law.
But when administrative law chooses to call in afd
{mprisonment through penal law, indedd sometimes criminal
law and the added stigma attached to-a conviction,
exceptional, in my view, will be the case where the lilberty
or even the security of the person guaranteed under s.7 )

should be sacrificed to administrative expediency. Section

1 may, for reasons of administrative expediency,
successfully come to the rescue of an-otherwise violation.
of s.7, but only in cases arising out of exceptional
conditions, such as natural disasters, the outbreak of war,
epidemics and the like.. :

v

The decision, theFefure. may be the beginning of the end for absclute
A:—«

'ﬁ—h_‘_-_-

Tlability. -

The B.C. Reference was applied In-an interesting and promising fashion by

the Ontarlo Court of Appeal in R. v. {ancoifl Thermal Comporation.** The
accused I'n that case was a manufacturer charged under the Ontario Océupational

Health and Safety Act with failing to ensure that proper safety measures were

followed. The Court examined the structure of the Act and Regulations and
Y . .

noted that a statutory due diligence defence was providéd.for some offences but
not for others. Since the statutory defence was not available for the offence
with which the accused had been charged, the Court concluded that the
legislature had thtended an oéfence-of absolute 11ability. However, the

penalty for the offence was quite severe and included the possibility of
- I-' x

{mprisonment for up to twelve moﬁths. Coﬁsequent]y to find the offence to be
-y . 1

‘one of absolute Jiab1ﬂ1fy would mean that it violated s.7 of the Charter.

Lacourcidre J.A. therefore held that the offence must be treated as one of
— )
strict 1iabi1lity. The adoption of Fﬁis approach in other cases might prbv1de
L .

'
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. ‘.
a simple and non-disruptive means of dramatically reducing the number of
absolute linbiljty offences without the need for legislative action.

A& further sign of the Suprenme Cﬂurt of Canada's movement towards the
constitutional ertrenchment of the doctrine aof mgné rea s provided by its
deci&ion fn R, v. Vaillancourt.*® Although that case dealt with the
constitutionality of the constructive purder rule in the former s5.213(d) of the

Criminal Code, and therefore involved a true crime of the ghest sort, ft Is

fnstructive as an indication of the directfon fn which the\Court is headed. In

a forceful decision, Lamer J., writing for the majority..held that s5.213(d) ’
i v161ated both s.7 and s.11{d) of the Charter because iﬁ permitted an accused to

be convicted of murder without progf beyond a reasonable doubt by the Crown of

even objfective foresight og the part of fhe accused. In the course of his

reasons for judgment, Lamer*J. made'a number of sweeping statements thaﬁ may

ultimately affect the fate of absolute 1iability. He stated:*t

Any provision creating an nffehce which alléws for the
convictiaon of an accused notwithstanding the existence of a

reasonable doubt on any essential element infringes ss.7
and 11(d). P

[Wlhat offends the presumption of innocence is the fact

that an accused may be convicted despite the existence of a '
reasonable doubt on an essential element of the offence, .

and I do not think that it matters whether this results

from the exlstence of a reverse onus provision or from the
eliminatlion of the need to prove an essential elemen%. -

~

Admittedly these statements were made in the context of a discussion 2f the

offence of murder. Nonetheless, if they are an indication of the éourt's
&

L

=

¥ ]
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thinking on mens rea, the future effect of the Charter on.absolute 1fability

3

-

[t therefore appears thét a constitutionally profected doctrine of mens

\'
rea Is.aﬁ{ear1ng in Canada, although its scope 1s still unclear. This

- may be quite profound.

situation may be contrastéd w1§h that 1n-the United States where, at present,
there is no general congtitutionally protected doctrine of mens rea although
some state courts have struck down absolute liab1]|t¥'prov151ons on
constitutfonal_grounds.*? The United States Suprenme Court itself has gone so
far as to held that l.'sr.'::tus crimes” invo]ying pure]& passive conduct on the
part of the actor combined with lack of knowledge as tv legal réquifements
violate the due process clause of the Fourteenth Amendment.*® The reluctance
of tﬁe Uniied States Supreme Court to afford éhnstitutional‘protection to tge
basic requirement of mens rea has been heavily criticized in recent years*?® ;nd

several commentators have argued thag the'Supreme Court is, in fact, laying the

groundwork for such a doctrine.B®®

™~

- . . .. L}

For the moment In Canada all thht' s clear 1s éhnt the potential rangE for
absolute.ljﬁb111ty offence; has been feduced substantially; in the future
courts will have to reconsider many of the cases where-.offences were found to
be.absolute since they involved a aotential prenalty of 1mpr}50nment. Giv;h tbe
recent trend in the Suﬂ;eme'Court of Canada, there is cause for hope that

absolute 1lability offences will come close to vanishing conpletely.

o<
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LR R 'upon the defendant as he 1s the only one who will generally

Strict Liability Offences

Burden of proof -

Where an accused {s charged wi'th-a strict-liﬁb1lity offence, the onus js

on the Crcwn to prove the actus ‘reus beyond n—reasonable doubt Once this has

been done, the burden sh1fts to the accused to establish, on a balance of

-
probabilitles, that he acted with due diligence ar was operating under a

-reasonab]e,mistake of fact. In Sault Ste. Marie, Bickson J. offéred the

%o following Justification for shifting the burden of proof to the accused:?

The correct approach, in my opinfon, 15 to relieve the
Crown of the burder of proving meng rea, having régard to
Plerce Fisherles and to the virtual 1mpqssibi]ity in most t
regulatory cases of proving wrongful 1ntenq1on. In a
normal case, the accused alene will have knowledge of what
he had done to avoid the breach and it is not-improper to
expect him to come forward with the evidence of due
diligence. This.is particularly so when it is alleged, for
example, that pollution was caused by the-activities of a
large and compiex corporation. ‘Equally, Ehere is nothing
wrong with reJec!1ng absolute 115b111ty and admitting the *

— defence of reasonable care.

./. .
- ‘ In this doctrine, it is not yp to the prosecution to
prove negligence. Instead, Tt 1s open to the defendant to
prove that all due care has been taken. This burden falls

have the means of proof. This would not seem unfair as the
alternative 1s absplute 1tability which denies an accused -
any defence whatsoever. While the prosecution must prove
beyond a reasonable doubt that the defendant committed the
prohibited act, the defendant must only establish on the
balance of probabilities that he has a defence of
reasonable care.
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Dickson J. clearly considered the recognition of & third class of offencas
to be the most satisfactory way of dealing with the problem of absolute

liabil]ty: In determinind the characteristics of the new category of offences,
however, he was faced-with a number of options; it was by no means a foregone

cnnc1us{on that sirlctr11ab1ﬂ1ty offences would assums the form ultimateﬁy

assigned to them in Sault Ste. Marie. Don Stuart has 1isted five compromise

posftions between subjective mens rea and nbso]ute.liability:’

subjective mens rea, with the onus of progf reversed;:
‘gross negligence, tested oblectiyely; = ‘

simple negligence, tested obJeotively;

category {2}, with the onus of proof reversed; and
category (3), with the onus of proof reversed. '

(3, I N FERN LR
P

As he notes, Dickson d. adopted_the Iqét standard, which is ihe Teast

favourable to 'the accused, without ev@r exploring the other ﬁ0551b1]it1es.‘

The standard adopted by the Supreme Court of Canada in Sault Ste. Marfe

_was-the one that had previously been recommended by the Law Reform Commission

PR

of Candda.? UnfortunateTy: the Commission had never really explained why it

favoured reversing the burden of proof.®  Prior te Sault Ste. Marfe, some

critics of absolute T{abflity had recommended a reversal of thé burden of proof

in order to make enfarcement easier; the praci1ca1 advantages of absolute

-

11ability would be retained whi]mithe injustice of cenvicting the morally
innocent would be eliminated,”’  Many other critics, however.'ﬁreferred a simple

negligence standard that wauld ‘have left the burden of proofiypon t‘e Crown.®*

T iR
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Although this s not clear rticulated in his reasonS'fur Judgmeng.
Dickson J. apparently cohcluded that the competing interests of the accﬁsed And
the prosecution could best be éeryed by rever51nq ihe onus of proaf. He
theref.re took the rather extreme step uf‘1mpo§1nq a persuasive, or legal,
burden on the accused to adduce excu]pytory evid;nce. Where an accysed bears a
persuasive burden, he must establish his case on a,balance of probabilitles.
Where he bears only an eJidential burden, a{I he need dd 15 adduce evidence_tu
raise a reasonable doubt ae to his guilt; the legal burden of prnof'remains on
the Crown. Although legislatures have, with.sqme regularity, imposed
persuasive-burdens upon persons charged with certain offences, it is ﬁomewhat
surpris}ng thn£ the country's highest court would recomm;nd'a regime that
,qbroqafaslsuch a fundameﬁtal'pringiple as the pr;sumption of jnnocence. !

It 15 one of the mast basic tenets of criminal law that the onus is on the

Crown to prove the gu11taof the accused beyond a reasonable doubt. The classic

statement was made by Viscount Sankey in Woolmington .v., D.P.P.:°®
) .

Throughout the web of the English criminal law one- golden
.thread i{s always to be seen, that it is the duty of the

- prosecutien to prove the prisoner's guilt, subject to what
I have already said as to the defence of 1n;anity'and
subject also to any statutory exception, If, at the end of
and on the whole of the case, there {s a reasonable doubt,
created by the evidence given by either the prosecution or

: the prisoner, as to whether the prisoner killed the

deceased with 2 malicious intention, the prosecution has
not made out the case and the prisoner jis entitled to an
acquittal. No matter what the charge or where the trial,
the principle that the prosecution must prove the guilt of
the prisoner is part of the common law of England and no
attenpt to whittle it down can be entertained, '~ '

* )

- ’-_.— / ; .
In Sault Ste. Marie, Dickson J. himself raised the possibility of conflict

with Woclmington only to digdose of it. In his view, Woolmington was concerned

-2
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with crimes in the true sense; it did not deal with public welfare offences.
Arguing that there was nothing in Woolmington to stand in the way of imposing a

legal burden on an accused charged with a regulatory offence, Dickson J.

remarked:?!®

.1t 1s somewhat ironic that Woolmington's case, which
embodies a principle for the benefit of the accused, should
be used to justify the rejection of a defenge of reasonable
care for public welfare offences and the retenticon of

absolute liability, which affords the accused no defence at
"all,

The comment seems both specious and misguided. The issue was not whether the
defence of féasonnble_care should be available bu£ r;ther whether thé accused
should have to prove 1t on“$.ba1ance of probnbilitie; or simply have to adducs
enough evidence fo rafse a reasonable doubt. The remark suggests that Dickson
J. himself was not quite clear in his mind about the distinction betwﬁenithe
.lgsues of “mens rea and burden of proof. In a sense, 1t foreshadowp the 1utcr;

more profound, confusion shown by the Court in Strasser v, Roberge.?®?

Others have not dismissed Woolmington in quite such a cavaller fashion.

In Sweet v. Parsley, where the House of Lords cansidered the i1ssue of m;nq rea
in narcotics offences, Lord“Pearce saw Woolmington a;asgnnding in the wa&_of
adopting a half-way house requiring the accused to prove a defence on the
balance of probabiiities.*? Den Stuart has alisoc been highly critical of

"Dickson J.'s handling of the burden of proof {ssue In Sault Ste. Marie,

pointing out that the Australian position is not neariy as clear as Dicksan J.
maintained.®® As Stuart notes, there remains considerable doubt as to whether

Proudman v. Dayman,!* the case on which Dickson J. purported to base his

half-way house, imposes a persuasive or merely an evidential burden on the



accused;'® the case ftself {s ambiquou§. In Stuart’s vfew. the accused should

bear only an evidential burden because the presumption of innocence is too

fundamental to be jettisoned so lightly.'® Stuart also claims to have detected

a s)ight retreat on the part of Dickson J. in his dissenting reasons for

jhdgment {n Strasser v. Roberge,!’ where he made reference to "the burden or

one might perhaps better say the 'right and opportunity’ of proving" that all
reasonable care had been taken. It is, however, difficult to share his

confidence that this 1s an early sfgn of a change of heart.

[y

Certain judges also cliearly share a cgncern about imposing a legal burden .
on an accused to prove his innocence. Such discomfort probably lay behind the
suggestion made by Stuart C.J. in R. v. Gonder,®* that perhaps strict 1iability

offences will some day be separated into different categories. Hg said:r?

Strict 1iability offences may one day be further
subdivided. For one class of strict 1iability offences
reasonable care on a balance of probabilities may be a
defence and far another class of strict 1iability offences
a reasonable doubt may be a defence. ' This further possible
subdivision of strict l1ability offences may depend upon
the ‘consequent penalties and potential risks to society
flowing from the a9t1v1t1es of the accused in determining
the nature of the onus imposed upon the accused.

The critics of Saplt—Ste. Marie may eventually find their remedy in the

Canadian Charter of R(ghts ang Freedoms. Sectfon 11(d) of the Charter

provides:

Any person charged with an offence has the right

(d) to be presumed innocent until proven guilty according

to law in a fair and public hearing by an independent and
impartial tribunal;...
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The scope of s.11(d) was first considered by the Supreme Courfldf Canada
in R. v. Dakes,® where the Court struck down a provis1on in the Narcotic
Control Act-ihat 1mpnse& a legal burden on an'acqused to prove that he was not
in poésessidhrof drugs for the purpose of.trafficking. ‘In & resounding five to

two decision, the Court reaffirmed the central role of the presumption of
- - L

fnnocence in the criminal law. Dfickson C.J.C., writing for the majority,
called it "a ha]loﬁbd.princ{p1e lying at the very heart of the criminal law".t®!

He summarized his position in the folluwinﬁ fashion:2?

In general one must, I think, conclude—-that a
provision which requires an accused to disprove on a
balance of probabilities the existence of a presumed fact,
which is an important element of the offence in question,
visclates the présumption of innocence in s.11(d). If an
‘accused bears the burden of disproving on-a balance of
probabilities an essential element of an offence, {t would
be possible for a convictjon fo occur despite the existence
of a reasonable doubt. This would arise {f.the accujed
adduced sufficient evidence to raise a reasonable doubl as
to his or her Innocence but did not convince the Jury on a
balance of praobabilities that the presumed fact was
untrue. , v

"

Section 11(d) was agaln consid&reg by the Supreme Court of Canada in R. v.
.,
Yaillancourt??® where the Court struck_down the constructive murder provistion

fn the former 5.21@(d) of the“trimina1 Code because 1t violated both ss.7 and

11(d) "of the Charter. After ciiinq the. above passage from Dakes, Lamer J. -

stated;?* ’ *

It is clear from this passage that what offends the
presumption of finnocence is the fact -that the accused may

be convicted desplite the existence of a reasonable doubt on

an essential element of the offence and I do not think that

it matters whether this results from the existence of ///
reverse onus provision or from the elimination of the need

to prove an essential element.

&
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An analysis of Oakes and Vaillancourt indicates that there are actually
twﬁ different approaches to the presumption of innocence at work in these
decisions. Unfortunately they are never clearly articulated and the Court

seems to fluctuate back and forth between them. At certain points, the Court

!n&icates that the ;resumption of innogence will be satisfiedvonce the Crown
has.beén raquired to prove every element of the offence beyond a reasonab]e-
doubt., ;At other times; howev;r. th;-Court’Seems ﬂo suggest that a‘*broader test
,556uld bfxqpplied 50 ihat the presumption of fnnocence will be violated in anf
case whe?e an'accused may ﬁe‘conv}cted even though a reasonable doubt éx1sts as
_‘uio‘hls gui]f. .Hhétéer.ur not the reversed burden of ‘proof for strict liability
offenég; is uttinmately held to violate s.Ll(&) may depend upon which of these
two-approaches prevails.
"

Tf tHE narrower approach is accepted, it could be argyedﬁthat the reversed
burden does hot_viélate's.l](d).-lThe‘only essential elements'of a strict’
liability offence re]aée to thelactus,reus of the offence; ff the Crown were
relieved of the need to prove an essential elemeﬁt-of thelactqs reus, '
therefn}e. s.11(d) might'be violated. éy definition, howeQer, mens rea is not’/’bf
an essential element of a strict 1iability offence. Under ther‘essentinl
elements of the offence' approach, the;right to be presumed innocent is
discharged once the Crown has been req;ired to prove every element of the actus
reus beyond a reasonable doubt. It is therefore irrelevant that a burden is

subsequéntly placed on the accused to establish that he should be fu:c;uit'.té:ci"a

because he took all reasonable care.
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If, however, the wider approach is adopted, théra {s a good anUmant that
the reversed burden of proof violates s.11(d). This test focuses, not upon the
poiﬁt at which the Crown has proveq\its case, but rather on the point at which

-———-‘_-F—— .

all evidence has been adduced and the trier of fact is ready to render &a

decision. It therefore'ta&es into account that part of the trial during which_

"evidence is adduced on behalf of the accused after the Crown has proved 1ts

case. At present, in order to be acquitted of .a strict lTiabi1ity offence, an

caccused must tender evidence that satisfies the court on a balance of

probabilities that he exercised all reasonable care. If he is ungble to meet
this burden he must be convicted even though h® has adduced enough evidence to
raise a reasonable doubt, Under'the wider approach, this ‘would amount to a

violation of s.11(d) because it would permit the accused to be convicted even

though'there is a reasonab?g doubt as to his guilt,

—

-

> |

The scope of the presumption of innocence in s.11{d) has recehtly beén
' ' y
directly addressed by the Supreme*Court of Canada In two decisions. As a
result of these cases, 1t would appear that the issue of which approach will

prevall has been\:ffu1ved although the matter {s not free ffom doubt because of
the rather puzzling inconsistency between éhe two decisions.

In R, v. Holmes, the accused had been charged under what was then 5.309(1)
of the Criminal Code with possession of burglar's tools "without iawful eﬁcuse,
the nroof of which 1ies upon him".2® The main issue before tHe filve-member
court was whether the words "without lawful excuse, the proof of which lies,
upen him" created an unﬁgnstitut1ona1 reverse onus provision., ODickson C.J.C.,

with whom Lamer J. concurred, adopted 2 broad approach to the interpretation of

5.11(d}. He held that the term "lawful excuse" must be interpreted widely to



fnclude all defehces that were sufficient reason te excuse .A persan from

¢riminal 1fabt1ity at common law. Since the onus was placed on(the accused to

prove lawful excuse on a balance of probabil1t1és. s.11(d) was violaved because

1t allowed an accused to be convicted even though there might be a reasonable

S

doubt as to his guilt. He.explained:?*

13
-

Any burden on an accused which has the effect of dictating .
a conviction despite the presence of reasonable doubt, !
whether that burden relates to proof of -an essential

- element of the offence or some element extraneous to ithe

' offence but nonetheless essential to verdict, contravenes

s.11(d) of the Charter., An accused must not be placed fin
the position of being required to do more than raise a
reasonable doubt as to his guflt, regargless of whether

e —~'”?hh}hQ} doubt arises from uncertainty as to the sufficiency of

' the Crown evidence supporting the constituent elements of

the offence aor from uncertainty as to criminal culpabitity

in general.

#

\

. . , . ‘ L

In his yiew, any persuasive burden placed on an accused prior to the point at

Y

which the trier of fact was ready to render judgment must violate s.11(d)

. v . P 1
because it made 1t possible far a conviction o occur despite the existence of

1

a4 reasonable doubt.

The opinion—~of Nclntyre J., w1fh_wh0m LePain J. concurred, is somewhat

more diffcult to de£1pﬁer.‘ After examining the 1egis]al1ve histqty qf the
provision, he c;ncluded that, although the phrase was now superfluous, 1t had
originally been included for the limited purpose of providing the accused with
a defence of innaocent purpose.khich would otherwise not have ‘been ava11abje.

The phrase in no way required the accused to prove the general coﬁmon law

r

defences on E\ba]an;é of probabilities. Thus, in his v1éw, it dfd not viollte

5.11{d) because 1t did not relfeve the Crown of the need to prove every e1emeh£

13

of the offence. He stated:®7
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Where, then, as in the case at bar, proof of guilt _
beyond a reasonablie doubt is required without the benafit’ -
of any presumption before any need for defence arises, ;-
s.11(d) of the Charter has not been offended. There Aas
been no denial of the presumption of innocence. 'It<hn
been overcome by proof according to law' or by admissi. BS“OT
the accused, and the defence or excuse which s sought(ta,
be raised depends upon that fact. If he is convicted
the face of such a defence, Jt is not because he has bedn
présumed guilty on because the commission of the crime hasw
not been shown, but because his excuse was rejected after

> proof of tgk commission of the coffence. An accused-ralsing
such a defence or excuse is not seeking relief because of
an absence of guilt. He seeks relief despite his
_comnissfon of the offence. i =

-

Hclhtyre J.'s.reasoning 1is rather ambiguous and difficult to follow. He

may be taken tn,have meant that since the.defenceg of 'Vawful excuse™ was an

& M -

added gift from the 1egis1ature that would not  ordinarily be nvailab}e to &

L . -

C— . . R
person charged with a criminal offence, requiring the accused to prove ¥t on a

- .

balance of p%obabi]ities would mot violate 5.114d) because the Crown was still

L d
.

required tsﬂprove the entire offence beyond a reasonable doub; before there was

any need for the accused to raise the defence. Howevar.'hisfreasoning Is als®
susceptible to a broader interpretation so as to inc¢lude any. dafence raised by

the accused to excuse his cond;ct once all the elements of the offence have

4 -

ﬁbeen'proved. In other words, his depision may mean that, provided the -Crown is

¥
required to prove every essential element of the offence beyond a reasonable

- -

doubt, s.11{d) will not be viclated if the accused 1s then required’to prdve
~ B - '
any excuse that would enable him to escape conviction on a balance of

probabilitfes. Regardiess of which 1n§erpFetat10n is correct, under his

,

analysis the presumption of innocence is discharged at some time prior to the

*

final assessment of the evidence by the trier of fact. As such, his view of

the scope of sfll(d) was more limited Ehan that of Dickson C.J.C.

TN



If the second 1nterpfetat1on of McIntyre J.'s reasoning 15‘1hdeed what

[

he intended, the reverse onus }or strict 1fability offences a{gudbly would not
violate s.11(d) Eecause the burdgn‘on the accused 1n_such cases only arises
after the Crbwn‘has proved all the essential e1eménfs of the offence. Siﬁce
mens rea ne;d not be proved, dnce the actus reus has been estabyished the

Crown's task Is complete. When, the accused subsequently raises a defence of \

due diligence or reasonable mistake of fact, he 1s nnt'trying to establish an
absence of guilt; thatﬁhas al}éady been established. Rather, in the words of

Mcintyre J., he "seeks relief despite his commission of the offence”.

———
C—

LaForest d., the fifthlmembér of the court, concurred with Mclntyre J.'s
interpretation of the phrase In issue. He expressed no opinion, however, on

the p(&ber operation of s.11(d). The Court, therefore, was evenly .divided on

A\
Whatever may have been Mclntyre J.'s intentfons in Holmes, he appears to

have abandonned them by the time that the Supreme Court of Canada released fts

declsion'ﬁn R. v. Whyte?* two menths later.?® In that case the Court

LIV,

unanlmousfy endorsed the wider interpretation of s.11{d) in a decision
delivered by Dickson C.J.C. who simply‘re—iterated his position in Holmes,

stating:23°9

[Tlhe distinetion between the elements of the offence and
other aspects of the charge is {rrelevant to the s.11(d)
inguiry. The real concern is not whether the accused must
disprove an element or prove an excuse, but that an accused
may be convicted while a reasonable doubt exists. When
that possibility exists, there- fs a breach of the

- presumption of {nnocence.

The exact characterization of a factor as an essential
element, a collateral fagtor, an excuse, or a defenge
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should. not affect the analy%js of the presumption of
fnnocence. It is the final effect of a provision on the
verdict that 1s declisive. 1f an accused is required to -
prove some fact on the balance 'of probabilities to avoid
conviction, the provision violates the presumption of
innoccence because It permits a conviction in spite of .a

reasonable doubt in the mind of the trier of fact as to the
guilt of the accused.

After Whyte, the 1séue of the proper Interpretation of s.11(d) has

v '

argua;{y been settled.?' It remains to be seen what effect this will have aon
the reverse unugtfn strict l1ab1]1tx offences. Although the Supreqé Court of ‘
Canada dec1510n; dsscussed above 1ﬁvp1ved true -criminal offences, tHey clearly
"leave room for an argument that's.II(A) of the Charter 1s violated where &
persuq;ive burden 1s placed on an accused charged gith a . strict 1iability

offence. There is, of course, always the possib111ty'thut the reverse onus
; :

would be upheld under’s:l nffthe Charter as a reasonable limjt that could be
\x "demonstrably Justified tn a free and demucratig society". 5So far, hnwever,u

fhg_Supreme Court of Canada has Interpreted s.1 fairly narrowly So there [ts a

“

good thnce that the sweeping nature of the reversé“onus for all strict

liabil1ty dffences might prove fata).?z

\
Y
[y
Ly
S
0y
f

L]
-

Surprising]yz the consttutionality of the reverse onus in strict.

N
N\

Tfability offences‘hgs received very l1ittle Judicial attentlon.?? [t was noted

by Morrison J.A. in R. v. Haidment;"_in his view, hoKeV@r. 5.1 of the Charter

.

. \ |
would save the reverse onus In such cases, Nonetheless, it is surcly only a
matter of time until the reverse onus 1n_str1&t ltab111ty'offences is
chal]énged in the.courts. In light of the recent decisions of the Supfemc

Court of Canada,: there is a good possibility that the persuasive burden.-

-y L
Y

currently 1mposéd50n the ac&used would be ruled unconstitutional.

-

]
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Defence of al) reasonable care ‘
4
L

The defence in Sault Ste. Marie 1s often called the_ﬁué diliqenfe'defence.

~This, however, .1s an- inaccurate déscripﬁion since Dickson J. referred to the

rd

overall defence as one of all reasonable care; due diligence is.simply one

facet of that geﬁera1 defence. After referring to the Australian case of .

Proudman v. Dayman,3?® Dickson .J. discussed the defence of all reasonable

carg:d® ) ’

This case, and several others 1ike it, speak of the defence

s as being that of reasonable mistake of fact. The reason is

that .-the offences in question have generally turned on the
possession by a person or place of an unlawful status, and
the accused's defence was that he reasonably did not know
of this status: e.g., permitting an unlicenced person ta
drfve. or lacking a valld licence oneself, or bé1ng the
owner of property in a dangerous condlitfon. In such cases,
negligence cansists of an unreasonable fallure to know the
facts which constitute the offence. It is clear, however,
that In principle the defence is that all reasonable care
was taken. In other circumstances, the issue will be

. whether the accused's behaviour was negligent in bringing
about the forbidden event when he knew the relevant facts.
Once the defence of reasonable mistake of fact is accepted,
there is no barrier to acceptance of the other constituent
part of a defence of due diligence.

At first glance this statement might 3uggest that the Court foumd there to be
one general defence of no-neq?ﬁgence which required the acgused to demonstrate
tha; he took all reasonable care to avoid committing the offence. Upon
analysis, however, it is clear that Dickson J. subdivided the general defence

Into two separate sub-categories; which sub-category applies in any given case

depends upon whether the alleged negligence was in relation to circumstances or

cdnséduqnces. If the accused was fgnorant of or mistaken about certain

.surrgunding circumstances, he might ralse the defence of reasonable mistake of

-
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fact. - If, on the other hand, he had done his best ‘to prevent Jhe happeriing of

certain_consequences, the defpnce of due diligence would be avaliable.

1 . . -
.-‘ il

. The failure of the courts to'distfngu1sh between these two analytfcally

distinct. aspects of the generql defence s uftén apparent in the caselaw.??

Even the Supreme Court of Canada ftself has not always rigorously maintained

. the distinction. In R. v. Chapin,?** Dickson J. concluded that the offence was

one of strict 1{ability. He then reviewed the evidence_and‘determined_thut'a
new trjq] was not ngéessary and an acquittél should be entered. During his
review of the evidence, Eifabiéaved to be refefring to the réasonable'm1stake
aspect of the all reasonable care‘deéénce. This was, unfortunately, neve{

clarified and he simply concluded that the acecused had in no way been

]

neq1lgeht."

Although this may seem l1ike so much petty academic quibbling., there is a
sound reason for insisting on maintaining the analytic distinction between the
two aspects of the defence so that they do not merge fnto one vague defence of

kY
no negligence. By emphasizing the discrete nature of the two mens rea

dqfences. it is possible to keep them distinct from the defences of

general applicatioh, such as infancy, necessity and duress, which, it is
suggested, should not be subject to the reversed onus of proof.*® 1If mistake
of fact and due d;ljgence are collgpsed into a no-negligence defence, the
defences of general application are in danger of being §ubsumed'1n the larger

defence and of being treated simply as examples of no negligence.

In a number of cases, courts have indicated that the common law defences
of general application are available to persons charged with strict Yiability

v
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offences.** In R. v. Slovack,*? for exanple, tHe accused, who lived in a

1

national park, was charged withﬂun1awfu1ly ki11ing game in a pﬁrk. contrary to

the Natienal Parks Game Regulations, after he shot a bear that had appeared to,

be about to enter his chiid's bedronm} The Court he]d‘that the offence was one
of strict 1iabi1ity and that thereforepa defence of "non-negligent ccndhct" was
available to the accuséd {f he was able to establish that he took all

reasonable steps to avold the happening of the event. "The Court noted that in

. Sault Ste. Marie Dickson J. hed made no reference to the defences advanced by

the accused in this case - necessity and self-defence - but added:*>

However, the concept of reasonableness may be relevant in
these defences as well, althopqh the evidentiary onus and
the criterfa of reasonableness may vary. ® '

The Ccurt concluded that the category of defeﬁ%es to strict 1iability offences

set out in Sault Ste. Marie was not exhaustive and that both necessity and

self-defence could be available in the right circumstances. Although the Colrt
found that the accused in the case under consideration was entitled to rely on

both defences, it did not discuss where the burden of proof lay.

~

Slovack demonstrates why it is necessary to keep the Sault Ste. Marie

defences separate from the others. Although Sault Ste. Marie should have no

ST S

application when non-mens rea gefences are being relied upon, it is easy for a

court tp forget the 'distinction and to treat them as examples of no ﬁegl1gence

]

that must be proved by the accused on a 5a1ance of pfobabilities.
The argument that, the burden should not be reversed where an accused

charged with a strict 1iability offence seeks to #elly aon one o;»{ﬁzdtradit1onal

Yo,
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criminal law defences has, unfortunately, not met with success in the Ontario

Court of Appeal. In R. v. Cancoil Thermu) Corporation,** Lacourclidre J.A. held

that the defence of officially induced error was avallable to an accused

charged with & strict 11abiiity offence. He noted that, glthuuqh the defence
night overlap with the due diligence defencé;_it was a “"separate and distinct

Hgfqnce“‘that could be asserted fn the same way as other defences. He

continued:*®

In the present case, ft will be for the trier of fact
to decide whether the accused has proved, by a
preponderance of evidence, that he was misled by the
inspector into thinking that the removal of the

manufacturer's guard would not be a contravention of the
law.

- D

B . [

Iﬁ can only be hoped that if and when tﬁe issue eventually comes to be
L ]

considered by the Supreme Court.of Canada, the unfortunate ruling of the

Ontario 'Court of Appeal will not be followed.

Defence of mistake of fact

Where a meﬁs rea offence 1s involved, an accu;ed may not be convicted if
he did not have full knowiedge of all the surround1ng.circumstances
Constityting the offence., Although th1s.is generally referred to as tﬁg
defence of mistake af fact, in reality 1t.is simply an assertion that there was
no mens rea. If the accused was mistaken as to the surrounding circumstances
and honestly beljeved in a state of facts. that, had they been true, would have
rendered his actions 1nn€;ent, he laéked the mens rea to commit the of fence and

must be acquitted. For mens rea offences, the reasonablemess of the accusad'§

mistaken belief is irrelevant; all that matters is that the belief was
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sincerely held.*® Reasonableness fs significant only to the-extent that the
more unreasonable a belief is, the 1ess,f1ka1y a court is to believe that it

was honestly held by the accused.
’ ’

L4

Although the defence of'mistake as to surrounajnq circumstances is =
available to an accused charged with a strict 1iabilfity foence. it operates in
a soquh&t.different fashion.*? First, the onu; 1s on the"a%éused to prove on
a balance of probab111ties that he was_operat1ng under a Eistake of fact. In
contrast, an accused charged with a mens rea offence need only raise a
reasonable doubt as ta his knowleade.of the surrounding circumstances.*®
Secondly, where the offence 15 one of strict liability, it is not enough that
the mistaken be]ieg was sincerely -held; the mistake itself must have béen

-

reasonable.

Unfartunately. having expressly imposed a reasonableness requirement on

the defence of mistake of fact, Dicksaon J. in Sault Ste. Harie falled to

indicate how reascnableness is te be judged or what standard is to be applied.
& . '
As a result of this failure, however understandable it may be, the courts have

essentially doene as they chose, proving that reasonableness, like beauty, is in

the eye of the Beholder. For example, in R. v. Carter,*? the accused appealed
: r

her conviction on a charge of driving while uninsured. She argued that she had

honestly aéd reasonabiy belfeved that her husband had péih the insurance since
Pl '

it was agreed . between them that it was his responsibility to take care of such

matters. Tge'Court held that, while the offence was one of sﬁrict. not

absolute, 1iability, the accused had not discharged the onus upon her,

stating:;®®

. The offence on her part flows from her faflure to check if
there was insurance in effect upon her husband's

L3
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automobile. She made an honest mistake fin believing that
there was coverage, but her mistake arose out of lack of
diligence on her part. Where there 1s such neglect, the

defence of hanest error nmust fall.
o

This may be contrasted with the decision In R. v. ﬂzzo]i,': where the
accused was acquitted on a charge of driving while his T1icence was under
suspension because he had reasonably belfeved that 1t had been Foinstnted.

K¥hen he received the nnffﬁﬁ of suspension, he had told his secretary to do
whatever was required to reinstate the'11bence; he then went to New Yark for
fhfee weeks. _Nithou£ checking to ensure that éhe licence was reinstated, he
drove his car when he Fetuhned. The Court held that it had be;n reasonable for
him to assume that his secretar¥ had done what she had been told to do.

Although the défence of réa?fnab]é m!stage of fact has been‘successful in
many cases.;'z the ﬁ{staké of the accused must be characterized by the court as

one of fact, not law. Mistake of Jaw is not a defence to elther a true crime

or a public welfare offence.%* The Supreme Court of Canada has held that the

rule is bread, encompassing both knowledge of the existence of the law and

- knowledge of the scope and breadth of the law.®?*

-

o

One exception to the general -rule has develobed; that exception {s

generally known as officially induced error. .In—ggﬁv..HacDougall.°‘ the

Supreme Court of Canada suggested that in the appropriate circumstances 1t

might be a defence to argue that the accused was misled by a government
official to be[ieve that his actions were in accordance with the law:' In that

case, however, the circumstances did not warrant further consideration of the

defence.
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The availability of the defence of officially induced error, in Ontario at

least, was confirmed by the Ontario Court of Appeal in R. v. Cancoil Thermal

Corporation.®* In that case the accused company took the position that {ts

officials had been told by an inspector from the Ministry of Labour that 1t was

safe ta rup a machine without a certain safety guard. The company was

subsequently charged under the Occupational Health and Safety Act (Ont.) after
an employee injured himself while cleaning the machine., Lacourcidre J.A.

acknowledged that the defence might have been available to the accused, s

a

stating:®?
The defence of "officia]fy induced error" fs available
as a defence to an alleged violation of a regulatory B
statute where an accused has reasonably relled upon the e
erroneous legal opinion or advice of an official who 1s
responsible for the administration or enforcement of the °
particular law. In order for the accused to successfully
raise this defence, he must show that he.relied on the -
.erroneous legal opinfon of the official and that~Ris
“teliance was reasonable. The reasonableness willl depend
upon several factors 4ncluding the efforts he made to°
ascertaln the proper law, the complexity or obscurity of
the law, the positien of the official who gave the advice,
and the clarity, definitiveness and reasonableness of the
advice given,

1t should be stressed that the defence of officially induced errnr.irk“'
really separate and distinct from the defence of reasonable mistake of fact.

Althopgh the Court in Cancoil Thermal Corporation treated the defence as one

involving a reversed Burden'of proof, it has previously been argued thaE this
s not the correct approach. As an alternative means . of distingu1shiﬁg other
defences'bf general application r;nm the defence of officlally-induced error in
order to avoid the undesirable reversal of onus, it might be argued that,

indeed, Lacourciére J.A. was actually treating the error as a.form of

reasonable mistake within the Sault Ste. Marie deféncel As such, it wouid be
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" approapriate iu reverse the burden s]pce the Court was simply broadening the
scope of the reasonable mistake of fact defence to Include certain mistakes of

law. Analytically 1ncurzgpt as™~this pmay be, this fnterpretation is satisfying

because it leaves untouched the general rule that defences of general p

application should not invelve a reversal of the burden of proof whefe the
w : )

offence is one of strfct 1iabflity._  Unfortunately, this does not actually

appear to have been the,p051tion(z:“Lacourciére J.A. who specif!cal1y noted

o

that officially induced error was a defence distinct from reasonable mistake of

fact.

Defence of due diligence -

Most of the reported caselaw deﬂis not with reasonable mistake of fact but
. 3

with the de -nce of due diligence. This was actually the aspect of the all

reasonable care defence applicable in Sault Ste. Harie. ‘Although the Court

held that there must be a new trial to dete}mine {f the accused had exercised

due diligence, Dickson J. laid down some general guidelines to he applied where

the accused, as frequently happens, is a corporation:®®

One comment on the defence of reasonable care in this
context should be added. Since the issue is whether the
defendant 1s ‘guilty of 'an offence, the doctrine of
respondeat superior has no application. The due diligence
which must be established is that of the accused alone,
Where an employer is charged in respect of an act committed
by an employee acting in the course of employment, the
question wil) be whether the act took place without the
accused's direction or approval, thus negating wilful
involvement of the accused, and whether the accused
exercised all reasonable care by establishing a proper
system to prevent commission of the offence and by taking
reasonable steps to ensure the effective operation of the
system., The availability of the defence to a corporation
will depend on whether such due diligence was taken by
those who are the directing mind and will of the
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corporation, whose acts are therefore in law the acts of
the corporation itself. )

]

One perversion of the due diligence defence should be disposed of
. _ .
inmmediately, In R. v. Molfs the accused was charged with trafficking in a
restricted drug®®; on the basis of R. v.;Beaver.°° the offence was c]ehr1y one

regulring proof of mens rea. In his defence, the accused argued that at the

time that he began manufacturing the drug it had not been added to the Tist of

‘ﬁcericted drugs. An amendment te the relevant Schedule of the Food and Drugs

Act was subsequently published in the Canada Gazette indicating that the drug
was now restricted. The accused, however, was unaware of 1ts c¢hange 1In

status.

Before the Supreme Court of Canada, counsel for the accused took the

position that Sault Ste. Marie had created a defende of due diligence that
. - _\\
should be available for any offence that is not one of'apsolute Tiability; in

other words, a defence of due diligence should be available even for full mens

reca offences. Unfortunately, instead of clarifying the question gﬂﬁwheﬁ the

-
-

defence of due diligence will be available to an accused, Laﬁﬁr J. further

canfused It by stating:®?

It is clear to me that we are dealing here with an
offence that is not te be considered as one of absolute
1iabillty and, hence, a defence of due diligence is
available to an accysed. But I hasten to add that the
defence of due diligence that was referred to in Sault Ske.
Marie is that of due diligence in relation to the ) )
fulfilment of a duty imposed by law and not in relation to
the ascertainment of the ex{stence of a prohibition or its
interpretation.
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In this statement, Lamer J. focused on the fact that a defence of due diligence
will not apply wherei;n accused made a mistake of law. Unroﬁtunaka]y. In
emphasizing that asp;ét. he neglected ta correct én equally grlevous error --
thatﬂtheldefence of due diiigance'hus any ;ppl1cation to mens rea offeqces."

A careful analysis reveals that a defence of due d141gence is Aot necessary for
. mens:;ea affences: Ngere an accused is char;ed with such an offence, the Crown
must nr;ve that the accused had the requisite mens rea, in this case knowledge:
If the mistake had been one of fact, knowledge could not be proved by the Crown
and the offence would not be made out. At most there would be an evidential
burden on the accused to adduce evidence that would railse a reasonable doubt as
to his knowledge. In that context evidence of due diﬁiqence might assist him

o

but would not be required. ¥

»

A full examination of the way in which the ;j?rts have applied. the due

diligence defence 15 beyond the scope of this pager. The defence has been

applied to a wide variety of offences, many of which require a consideration

A~

' )
and understanding of the specffic activity or fndustry invoived. The_courts
have generally adopted a flexible approach, acknowledging that what constitutes

due diligence will depend on a wide variety of factors and will vary depending

'

on the circumstances of each case. One of- the most useful discussions of the

factors invelved may be found In R. v. Gonder,®® where Stuart C.J. recommended

a two-step approach for determining if due dilfgence had been established:®*

-
The approach consists of two stages. First, the
existence of any qénera] standard of care common to the
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of
"« business activity in guestion nust be determined. Is there
a standard practice commonly acknowledged as a rgasonable '

level of care and did the accused act in accord with that
standard? The second stage examines any special

circumstances of the case which might  require % different

level of care other than the level suggested by the

standard practice. Evidence of a spandaﬁd practice is only

one important component of that test, the Jltimate test is 4
the degree of due diligence required In the circumstances

of each case.

He further discussed what should Be considered in evaluating the spectal

¢ircumstances:s®

Reazscnable care implies a scale of caring. The
reasonableness of.the care {5 inextricablyprelated.to the
special circumstances of each case. A varfiable standard of
care 1s necessary to ensure the reguisite flexibility.to
raise or lower the requirements of care.in accord with the
special circumstances of each factual setting. The degree
of care warranted in each case i5 principally governed by
the ?ol1pw1ng circumstances: )

(a) Gravity of potentfal hﬁrm. :
(b) Alternatives available to the accused.

(c) Likelfhood of hﬁ%}. :
(d) Degree of knowledde or skill expected pf the
accused.

{e) Extent underlying causes of the offence are
beyond the control of the accused. -

Une major d1st1nctfon cften mﬁde'by the courts is whether the éc?used is
an employer relying on numerous employeas to follow the proper_proéedure or
whether- the accused is an individual who had greater control over the
sftuation, This distinction was eﬁphasized in R. v. Bucina where a taxi driver
drove néssengers Into an area- where liquor was prohibited.¢* Altﬁoughrtﬁe
passengers had told the dr{ver that they were not carrying liquor, they did_in
fact have 11qu0¢ with:theﬁ, The Court was clearly influehcgd by the fact that

the passengers were intoxicated when they.got inte the taxi and focused on the

control that the accused haed in such a situation, stating:*?

./ | ‘ |
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Cbviously*the situation is different, and must be
recognized to.be so, when the court is dealing with a large
organfzation with various echelons of servants within it,
and, as in the tase before the court today, when cne {s )
dealing with one driver in a motor vehlicle who is in a
position to be actualily &ware and cognizant of what

transpires in his veh1c1e

In the present case, it would in my view not be an
onerous burden to place on a defendant to establish that at
least some steps were taken to ensure that Tiduor was not
being transported by him. This would not necessarily
Anvolve a pat-down search of each passengergor opening af
all luggage and packages, but would certainly involve more
than ask1ng intoxicated persons picked up from In front of
a bar whether ar not the{\fad anx“14quor

L

Thus 1t is clear that the standard required by the courts may)fqry

depending upon-the amount of coﬁtrgl that the accused had over a sftuatfon.

Where matters are within his persoﬁil control, a higher standard may be
L]

exacted: where he must rely on others to follow directions, a less stringent

standard may be imposed. In the latter case, as Sault Ste. Harie-squests. all

that the accused may be able to do is establish a System and attempt to ensure

that it is carefully followed. ' _ hE ’ T

; -
Statutory defences - ) : -

PR

One difficulty.that has arisen is how Sault Sté. Marie applices when a

. ;pecific defence is actually 1nc1uded_1n a statute. This increasingly becomes
an 1ssue as more and more statutes enact specific defences to offences v

contained in them.®** Some courts have adopted the same approach often followed

prior to Sault Ste. Marie, indicating that where a statutory defence app11e£ to

certain offences but not to others, the offences to which i1t does nat apply

T

should be construed as offences of absolute 11ab111ty There has been

surprisingly 1ittle recognition given to the fact that“fﬁoﬁe affences coutd
. . i)

e
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fequéiay.well be.ﬁtfiéf 1{ability offences for which the common law defences 'in

Sault Ste. Harie could be available.

[ . . ' - B O

The” decistan of the Ontarfo Court of Appeal in R. v. Grottoli 1s an

+

exanmple of the way courts have often dealt with the {ssue.®® The accused, the

. R .
proprietor of a meat market, was charged under the Food and Drugs Act with

selling food in & misleading manner after he cut up for the purchaser a side of
beef that had been purchased in his store. After being cut up, the meat weighed
considerably less than 1t had when purchased and when the side of meat was

anatomically reconstructed, it was found that some of the best cuts were

missing. The Act contained fts own‘due diligence defence that was applicable
only 1in ceqtﬁin circumstances; that defence was not avatlable to the accused on

the facts,né the case. The Court therefore concluded that the offence must

-

have been intended to be one of absolute 11ability,

.

Some courts, however, have objected to this statutory interpretation
technigque. It was expressly disapproved by two of the three Juddes of the
Ontario Divisional Court who heard the case of R. v. Richardson.”® Saunders J,

noted that Sault Ste. Marie made it clear that offences shbuld be found to be

absolute only upon the clearest Indication of such an intention. Therefore, he
Indicated, a court should not be quick to find offences absolute simply because

a statutory defence applied to some offences and not to others.?:

The recent decision of fhe Ontarfo Cgurt of Appeal in R. v. Cancoil

Thermal Corporation suggests that such offences may be less 1ikely to be found

.7* The Court held tﬁat, aithopgh the statutory due

k]

absoclute in the future

diligence defence contained in the Act specifically applied only to certain

+
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of fences, this did not necessarily renaer all thé other offencqs absolute.
Sﬁnce some involved the possibility of imprisonment,. a hcldingrthat those
offences w;re absolute would result in a violatlion of s.7 of the Charter of
Rights. Therefore, they should be treated as offencésl;f strict 1tability for
which the common law defence of due diligence was ava1lab1e.".

- .
_Often a statutory due diligence defence imposes more stringent

requirements than the common law defence of due diligence, The issue has
Athgrefore arisen as to whether tﬁe common law defence has any apprlication where

a statutory defence exists. In R. v. Parsons,’* the accused was charged with

speediﬁg contrary to the Motor Vehicle Act (N,5.). O'Hearn J.C.C. noted that

the statutory defence avafilable to an accused chafged with speeding was

narrowerAthah the common law defence of due diligence. He held, however, that

’

the statutory defence governed, stating:7®

Where the legislature has prescribed a defence of a
nature analogous to 'due diligence' but defined in much
narrower terms, there does not seem to be-any Justification
for enlarging the defence to the ambit permitted gencrally
under the canon of strict liabflity. The criteria given by
Dickson, -J., in Sault Ste. Marie apply fairly equally to
all the offences enacted by Motor Vehicle Act, ss.90 to 97,
and what distinguishes the offences enacted by ss.91, 92(2)
and 94(1) is the statutory defence that applies to them, |
am therefore of the opinion that while the offence 1h the
instant case may be ‘considered one of strict ltabilfty, the
defence of due diligence with respect to the operation of
the motor vehiclie is subsumed and defined by the statutory
defence in 5.94(2), and does not exceed what that

- subsection permits.

The due diligence defence in $.37.3(2) of the old Combines Investigation

Act was the subject of considerabie litigation on this point. 1In R. v.
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Consumers Distributing Co. Ltd,,”® the accused company was charged under what

'was then $.36(1)}(a) of the Combines Investigation Act with making a false or

misleading ;}presentat1on to the public for the i}ﬁggse of promoting a product.
-

‘The Act itself contalned the following statutory due diligence defence:

<

37.3(2) No person shall be convicted of an offence under
section 36 or 36.1, If he establishes that,

{a)  the act or omission giving rise to the offence
with which he is charged was the result of
error;

{b) he took reasonable precautions and exercised due

' diligence to prevent the occurrence of such T b
error;

{c) he, or another person, took reasonable measures
to bring the error to the attention of the class
of persons 1ikely to have been reached by the
representation or testimonial; and

{d} the measures referred to i{n paragraph (c), except
-~ where the representation ar testimonial -related p)
to a security, were taken forthwith after the Vel t
representation was made or the testimonial
published. . ~

The statutory defence was therefore considerably more onerous than the common

law due diligence defence described in Sault Ste. .Marie.- A1§hougﬁ the Ontario

Court of Appeal concluded that the company had met the requirements of the

~common law test, §t held that this did not assist the accused sir‘ce the common

Iaw_defence had been excluded by the statutory defence. In the Court's-view,
it would defeat the Intentlon of Parliament 1f the Court appiied the lesser

test.

The statutory due diligence defence fn 5.37.3(2) of the Combines

Investigation Act was challenged on constitutional grounds In R. v. Westfalr
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T

"~ Foods Ltd.'? In that cnée_the accused had been charged under s.36{(1}{(a) of the

Act with making a false or misleading reprhsentat1on. Hravinsk J. agreed that

the common law dafence would have applied but for the existence of the strictar

statutory defence. Oﬁ thg authority of Consumers Diétgibuting. however, he
held that the common ]aw defence was §;cluded hy the ﬁtatutury &efance. He
further ﬁnted that t;e éumpaéy Hnd met thelraqu?remants of the commnn-1nw

defence but was unable Lo meet;those of the statute. He then proceeded to

o 4
consider whether the statutory defence was constitutional.

e

In his view, 5.37.3(2)(c) and (d) wan£ beyond requiring proof of due
di]igenbe by requfring the accused to show thai he had taken reasonable
measures to bring the error td the attentfon of the public. Thus, In order to
rely on thE—Etatuto;y defence, the company was obliged to admit that the error
had occurfed, therefore admittin; that 1t had cumm{tted the actus reus of the
ofﬁenb%tiplf the accused did not believe that it had committed the actus reus,
{t could not take steps under paragraphs {c) and (d)} to avail Itself of the
st;tutory defence and consequently no due difigence defence, statutory or
common law, would be available to the accused. The offence thus bccﬁme one of

absolute liability. Althoggh the case was decided prior to the release of the

Supreme Court’ of Canada's deciston in the Reference re s.94(2). of Lhe Motor

Vehicle Act,?® the Court re11ed‘on the rUlkné of the British Columbla Court of
Appeal In that case and found that this violated s.7 of the Charter s1ncg the
-poéentiél penalty upon conviction was very severe, Therefare 5.37.3(2) was
decldFed Ygf;;&of no force or effect. The same fssue was subsequently

considered by the Manitoba Court of Queen's Bench., In that case, however, the

Cdurt only stridck down paragraphs (¢) and (d) of the provision.’¥

-4
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The courts are clearly correct in holding that the common law due
diligence defence does nct apply where a specific statutofy defence is created

for a'particular gffenée. It is easy to forget that Sault Ste. Harie only sets

guidelines to assist the courts In determining what the legislature's intention

was when that 1ntent10ﬁ {5 unclear. Where the legislature has indicated a

specific Intention, however, Sault Ste. Marie can have no appliication. To hold

aotherwise would viclate the principle of Parliamentary supremacy.'®

Several courts have spécifically referred to the fact that Sault Ste.

' o 1
Marfe was not intended to create three airtight categories of offences. If the

1ungu3?e of the statute §s such that the offence does not fit igﬁp-any'one of

the tHree neat categories, so be it; that is the prerogativé of Parligment. In

. a
R. v. Parsons,"**® O'Hearn J.C.C. stated: .,

Canadian legislatures are pariiamentary.in nature and can,
within the classes of subjlect aver which they have
Jurisdiction, create offences involving the most varied
mental conditions, The categories in Sault Ste. Marie are,
in fact, Judicial guides in deciding what the unexpressed .
elements of the offence may be, as well of course, as the
unexpressed defences,

Similarly, in Capozzi Enterprises v. R., Seaton J.A. noted:*?

If a statute fixes the bounﬁar1es of responsibility of
an employer, there 15 no need to look to the cases to find
them. This statute sets out a scheme that ingludes
imposing certaln 1iabilities upon licensees, employers, and
occupants. Those provisions apply whether the scheme fits
within the strict 1iabi11ty or ‘the absolute liability
concepts, or creates a concept that is unique. 1In short,
when the statute 1s clear, it governs,
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In this régard it is fmpurtant to note that the legi%iaéure does often
expreés a contrary intention, nb;{only through.the use of statutory defences
but through 1ts choice of statutory language in general. For example, the
legislature sometimes creates ?ffences that 1mpose a negligence standard;
careless d}1v1ng is one example. In'sﬁch'cuses it may be argued that the

legislature has‘included a mens rea requirement, albelt one that 1s not

-

'nurmally used in criminal law, As such, the traditional criminal law rules

should apply and the burden of proof should be on the Crown to prove all the

,o—r

P

'—ﬁEFEWEFEub11ng, however, is the willingness of the courts to take the

avallability of a statutory defence for one offence In an enactment as an
-’ .

indication that offences to which the defence does not apply were intended to

“be absolute. In Sault Ste. Harle, Dickson J. apparently expected the category

of qbsulute offences to be guite small. - Subsequent decisions of the Court
suggest  that the Court's thinking on this point remains the same.** A

legislative intention to create absolute offences 1s only one explanation for

the inapplicabillity of a statutory defence to a specific offence. An equally
compelling explanation is that the legislature intended the common law defence
to be available. Mdst statutor} defences Iimpose & higher standard than does

the common law due diligence defence. Consequentl§ it may be persyasive]y

argued that 1t’ was the intention of the legislaturesto impose more stringent

requirements for some offences while leaving other offences to be interpreted

in 1ight of the common law defence outlined in Sault Ste. Marie.
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Strict Liability Offences

Notes

A good statement of the burden on the Crown in such cases may be found fin
R. v, Christman (1984), 29 M.V.R. 1 (Alta.C.A.) at 7.

. \
(1978), 40 €.C.C.(2d) 353 (5.C.C.) at 373,

Stuart, Canadfan Criginal Law: A Treatise, 2nd ed. {Toronto: Carswell,
1987) at 171. As Stuart notes, a similar 1ist of alternatives is provided
by Smith and Hogan, Criminal Law, 5th ed. {London: Butterworths, 1983) at
105. Smith and Hogan, however, merge- simple and gross negligence.

The Court also made absolutely no reference to other, completely
different, approaches that had been suggested by writers. For instance,
R.W. Clarke had suggested in "The Defence of Impossibility and Offences of
Strict Liability" (1969), 11 Crim.L.Q. 154, that a general defence of
 impossibility of compliance might be developed for absolute 1iability
offences. )

In the United-States, a defence generally known as the "poweriessness
defence” or the "obJective Impossibility defence" has developed. The
defence had tts origins in the .decisfon of the United States Supreme Court
fn United States v. Park, 421 U.S., 658 {(1973), in which a large
corporation and fts president were charged under the federal Food, Drug
end Cosmetlic Act with storing food for sale in a buillding accessible to
and exposed to contamination by rodents. Although the United States
Supreme Court reinstated the president's conviction, Burger J. recognized
‘that a defence of being bower1e}\‘;3/pr%vent the injary might be avallable
in—some cases. It has been suggested that the defence might be extended
to all absolute 11ability offences and not Just to'situatfons fnvolving
corporations and thelr management. For discussions of the defence see,
inter alfa, Norman Abrams, "Criminal--Liability of Corporate Officers for
Strict Liability Offences - A Comment on Dotterwich and Park" (1981), 28
U.C.L.A. L.Rev. 463; Kathleen F. Brickey, “Criminal Liability of Corporate
Officers for Strict Liaquity Offences - Another View" (1982), 35
Vanderbilt L.Rev. 1337; Lynn Bledsoe, "Criminal Liability for Public
Welfare Offenses: Gambler's Choice" (1979-80)}, 10 Hemphis State U. Law
Rev, 612; Beatrice Friedlander, "Criminal Law -~ Prosecution of Corporate
Officials Under the Federal Food, Drug and Cosmetic Act - U.S. v. Park,
421 U.S. 658 (1975)" (1976), 37 Ohfo State L.J. 431; Stephen C. Jones,
"Tndividual Liability under the Federal Food, Drug and Cosmetic Act: The

Defences Find a Defendant" (1984), 39 Food, Drug and Cosmetic Law J. 385.

Law Reform Commission of Canada, Report 3: QOur Criminal Law (Ottawa,
1976} at 32 and Law Reform Commission ¢f Canada, Studies in Strict
Liability {Ottawa, 1974) at 33. /

In a brief comment on the Law Reform Commission of Canada's Studies in
Strict Liability, supra note 5, Brian Hogan indicated that he did not
particularly 11lke the reverse onus but he did not elaborate: see "Working
Paper 2: Strict Liab{lity" (1975), 7 Ottawa L.R. 259 at 260.
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. Liechtenstein, 1968.

The Mental Element in Crime (1978) at 39,

Gistle*Coté-Harper and Richard Coté, "Commentaires sur la PQSDonsibilitG
stricte" (1975), 16 C. de D. 905 at 915,

Glanville Williams, Criminal Law: The General Part, 2nd ed. {London:
Stevens & Sons, 1961) at 262; J.LVi.J. Edwards, Mens Rea in Statutory
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[193Sj Crim.App.R. 72 (H.L.) at 95.
supra note é. at 367.

(1979), 103 D.L.R.(3d) 193 (S.C.C.)%
[(1969) 1‘A1] E.R. 346 (H.L.) at 357-358.
Stuart, supra note 3, at 171-174. |

{1941), 67 C.L.R. 536 (Aust.H.C.).
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In Sweet v. Parsléy. Lord Pearce read the decision in Proudman v, Dayman
as imposing a legai burden; Lords Reid and Diplock, on the other hand,
seem to have interpreted it as imposing merely an evidential burden. -
Colin Howard is the chief exponent of the legal burden interpratation;
see, for exanmple, Howard, "Strict Responsibility. in the High Court of
Australia" (1960}, 76 L.Q.Rev. 5447“’THET]E6§T burden interpretatfon does
appear to have been more widely adopted: see Smith and Hogan, supra note
3, at 105. Others, however, have argued that the declision imposes only an
evidential burden: see Peter Brett, "Strict.Responsibility: Possible
Solutions" (1974), 37 Mod.L.Rev. 417. The British Law Conmission
recommended only the imposition of an evidential burden in Report Ne. 89:

See also Roland Penner, "Notes and Comments - Sweet v. Parsley:
Disappointment and Danger® (1969), 3 Man.L.J. 63 at 65 where he axpresses
a preference for the evidential burden approach. ’

supra note 11, at 203.

(1981}, 62 €.C.C.(2d) 326 (Y.Terr.Ct.).
Id. at 329. _
{t986), 24 C.C.C.(3d) 32! (S.C.C.).,
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(1988), 64 C.R.(3d) 97.

Id. at 112.
Id. at 122.
(1988}, 64 C.R.(3d) 123.
In an articie eantitled "Holmes aﬁd Whyte: Zig- Zags on” Reversing the Onus, .

Section 1 and Care and Control® (1988), 64 C.R,(3d) 143 at 143, Don Stuart
refers to the two decisions as "bawilderingly {nconsistent”.

supra note 28, ‘at 135-136. Coev

This wouid not, however, appear to be the view of the Ontario Court of
Appeal. In R, v. Andrews (1988), 43 C.C.C.(3d) 193, the accused had been
charged with wilful promotion of hatred unger what was then s5.281 of the
Criminal Code. Subsection (2) of that provision.stated that an accused
might not be convicted if he established that his statements wers true.

- Krever J.A., with whom Grange J.A. concurrea, refused to follow the

decision of the Alberta Court of Appeal 1n R. v, Keegstra (1988), 43
C.C.C.(3d) 150, where s5.281(2) was struck down on the grounds that it
violated s.11(d). 1Instead, he noted the decisions of the Supreme Court of
Canada in/Holmes and Whyte and held that the provision did not violate
s.11(d} because it did not relieve the Crown from proving an essential
element of the offence. The third Justice, Cory J.A., expressed no
opinion on this point. S

In The Presumption of Innocence (Toronto: Carswell, 1987), James C. Morton
and Scott C. Hutchinson state at p.97 that s.1 wili probably save the
reverse onus for most strict 1iability offences. For an opposing view,
see lsabel Grant, "Case Comment - R. v. Vafllancourt: The
Lonstitutionalization of Mens Rea" (1988), 22 U.B.C.L.Rev. 369 at 381,

Although the issue was raised in R. v. Campbell (1987}, 62 Nfld. &
P.E.I.R. 176 (P.E.I.C.A.), it was express]y not considered by the Court
and the appeal was allowed on other grounds.

(1984}, 61 N.S.R.{2d} 421 (N.S.C.A.) at 428.
supra note 14, .

supra note 2, at 367.

See, for example, R. v. Parsons (1981), 47 N.S.R.(2d) 267 (N.5.C0.Ct.); R.
v. Carter (1985), 53 Nfld. & P.E.I.R. 145 (Nf1d.Dist.Ct.); R. v. Squires
(1986), 62 Nfld. & P.E.1.R. 48 (Nfld.Prov.Ct.).

{1978), 45 C.C.C.(2d) 333 (5.C.C.).

This is also noted by M.J. Conklin, "Case Comment: Stricf Liabitity: The

Dectrine in Sault Ste. Marie - Judicial Creatfvity Gone Sour" {1882),
¥Yol.3, No.5 Crown Counsel's Review 9 at 12.
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For a discussion of the reasons why traditional criminal defences such as
necessity and self-defence should not be treated in the same fashion as
the mens rea defences recognized in Sault Ste. Marie, reference should be
made to the previous chapter entitled "Absolute Liability Offences™,

R. v. Hammond, [19801 1 W.W.R. 368 (Alta.Prov.Ct.); R. v. Phillips and
Phillips (1980), 33 N.B.R,(2d) 50 (N.B.Q.B.)}; R. v. Cancoil Thermal
Corporation (1886), 27 C.C.C.(3d) 295 (Ont.C.A.).

(19807 I W.W.R. 368 {Alta.Prov.Ct.).

1d, at 373.
(1986), 27 C.C.C.(3d) 295 (Ont.C.A.).

Id. at 304. -

R. v. Beaver (1957), 118 C.C.C. 129 {S.C.C.); R. v. Pappajohn (1980), 52
.C.C.(2d) 481(5C.C-). _

For a good discussion, see R. v. Materi (1987), 56 Sask.R. 7 (Sask.C.A.>.

As a result of the confusion between mistake as a defence and mistake as
an absence of mens rea, the treatment of mistake by the courts is rather
unusual. Since mistake of fact is really an absence of mens reaa, ‘there
should be no onus on the accused at all; the burden ifs on the Crown
throughout to prove that the accused had the mens rea to conmit the
offence. As & practical matter, however, the issue-of mistake of fact
will rarely come before the court—unlass some evidence fs tendered to
suggest that the accused was operating under a mistake. Consequently
there may be an evidentiary burden on the. accused to adduce evidence of

lack of mens rea in order to escape conviétion §if that evidence has not
ptherwise emerged at trial.

(1985), 53 Nfld. & P.E.1.R. 145 (Nfld.Dist.Ct.).

1d. at 149, N
(1983), 24 H.V.R. 205 (Ont.Prov.Ct.).

See, for example, R. v. Dakin (1981), 37 N.B.R.(2d) 208 (N.B.Q.B.); R. v.
Richmond Plywood Corporation Ltd., (1981), 63 C.C.C.{2d) 99 TB.C.Co.Ct,):
R. v. Robichaud (1384), 60 N.B.R.{(2d) 1 (N.B.Q.B.). g

See, for example, R. v. Bob, (1984] 2 C.N.L.R. 107 (B.C.Co.Ct.) and R. v.
Metropolitan Stores {MTS) Ltd. (1987), 66 Nfld, & P.E.I.R, 241
(P.E.}.Prov.Ct.) where the accused were convicted of strict liability
offences because the mistake was one of law, not fact.

F .
R. v. Molils (1980), 55 C.C.C.{2d) 558 (5.C.C.).
(1982), 31 C.R.{(3d} 3 (S.C.C.).

supra note 44,
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1d. at 303. .

supra note 2, at 377.

supra note 54.

{1957), 26 C.C.C. 193 (5.C.C).

supra note 54, at 564. ’

Molis is criticized for simflar reas;ns In Stuart, stra note 3, at 177.
(1981), 62 C.C.C.(2d) 326 {(Yukon Terr.Ct.).

Id. at 331,

Fd. at 332-3.
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Id. at 141;
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Kingdom,; see L.H Leigh, Strict and Vicarfous Liabi{lity: A Study in
Administrative Criminal Law (London: Sweet & Maxwell, 1982) at 63-80 and
Glanville Williams, Textbook of Criminal Law, 2nd ed. (Londan: Stevens &
Sans, 1983) at 978-985. . ’ : :
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0.R.(2d) 4218 (Ont.C.A.).

Id. at 34 0.R.(2d) 359.
(1986), 27 €.C.C.(3d} 295 (Ont.C.A.). »

For & brief discussion, see the Annotation by Don Stuart at (1986), 52
C.R.{3d) 189. ‘ A

(1981), 47 N.S.R.(Zd; 267 (N.S.Co.Ct.).
ld. at.273-274,
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Specific Words. .. . *

™ ”a

A number of specific words are used by legisiative drafters to ind1cate an

{ntention to create a mens rea offence. In Sault Ste, .Marie, the Supreme Court

of Canada indicated that -the terms ‘wilfully', ‘knowingly', *intentionally' and,
‘with intent' are all mens rea terms, Notwithstanding the frequent use of

w . . — . .
these words, however, it is not always completely ciear what they mean.

\

The two words most frequently used to indicate a mens rea requirement in

‘an offence are 'knowingly' and 'wilfully'. Where they are used-in a statute,

-

they transform an offence that might otherwise have been one of strict or

absolute Tiability into one requirinq proof of mens rea. Although the caselaw

"rarely sugqests'that there is any difference in the way the words.operaté.

careful analysis shows tbnt they tend to perfnrh slightly different fdnctions

- L4

when used in an offence-creating provision. ok

It appears that a drafter usually inserts the word 'wilfully' where he
wishes to require mens rea as to the consequences or results of an action.

For example, the offence of wilfully promoting hatred under 5.319(2} of the

Criminal Code requires the Crown to prgieﬁan,intent1on to promote hatred.? In

contrast, the word 'knowingly' fis more frequently used where mens rea as to the
surrounding circumstances {s required. If an acchsed 1s charged with knowingly

sel]ing contaminated wmilk, for instance, he cannot be convicted unless 1t is

proved that he knew that the milk was contam}nated.

The distinction between the two terms is rére]y noted by courts or

-

scholars, perhaps because in many instances the use of one word may cover mens

'//
- . . ——'/\J

-~

-
P
*
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rea as to both circumstances and consequences. An examplae would be an aoffence
X - ' - - ’
such as wilfully killing a member of a protected specles. Before the a

could be convicted of the offence, tha:Crown would have to eétab{ish that it

F.

was the accused's intention to kill the animal and also tha%:he knew that the

znimal was a'mgmber of a protected spepiés. Nonetheless, {t may be argued

that, since the two terms do tend to perform slightly different functions, the

use of both terms in an offence-creating provision 1s not always redundant,

-

Where mens rea adverbs such as 'knowingly', 'wilfully' or 'intentionally!’
'are used..they must apply to every element of the offence. It is not open to a
court to ;Hose'certain el;ments uf.the offence to which they do not apply.?
This rule was appraoved by the Supreme Court of Canada in R. v. ggggnwhera the

accused had been charged with "knowingly or wilfully" contributing to the

delipquency of a juvenile. In"his reasons for judgment, Cartwright J.
specifically adopted Glanville Williams! statement to the'effect that where
‘knowingly' is used in a statute, ft applies to every element of the actus

reus.? An equally strong statement was made by Taschereau J.:*

It fs- further submitted that the word "knowingly" has
reference only to the quality of the act charged and not te
the knowledge that the juvenile was in fact a Juvenile. M
do not believe that this contention can be upheld. A
meaning must be given to the word "knowingly" in the
statute, and it cannot be disregarded. I see no valld
reason why 1t should be interpreted as relating only to the
quality of the act, and not to the age of the child, The
lTaw makes no such distinction, and I would invade the
legislative fig]d if 1 did attempt to make any.

..




Knowingly

-

Sault Ste. Marie confirmed that where the word 'knowiﬁgly' appears in an
offence to which & presumption of mens rea does not apply, full mens rea must
be proved by théfprosecut1on. Sm?th and Hogan go so far as t; suggest'that'the
word 'know1ng1y: “seems to be ;he clearest word which can be used" ;; 1ntroguce
a requirement of mens rea into an offence.® This is also apparently the

opinion of many tegislative drafters; the Law Reform Commission of Canada found

-

“that the word 'knowingly', and related terms such as fknowing"and ‘kﬂbwleﬂge‘.

appeared six hundred and forty-seven times in the Revised Statutes of Canada,

1970.*

At one time 1t was thought that the effect of the word ‘Knowingly' in a

statute was to shift the burden from the defence to the prosecution to prove

> that the accused had acted with knowledge. The origin of this rule was the

decision of Day J, in Sherras v. DeRutzen, where he stated:?

An argument has been based on the appearance of the word
“kKnowingly" in sub-s.l of s.16, and its.omission in

sub-s.2. In my opinion the only effect of this is to shift

the burden of proof. In cases under sub=zs.l it is for the
prosecution to prove knowledge while in cases under sub-s,?2

the defendant has to prove that he did not know. That is

the only inference I draw from the insertion of the word
“knowingly" in the pne subsection and its omissfon in the

- other. - N . ¢

-

This proposition was cited in the'EnQIish caselaw for over half a century with

virtually no critical comment from the courts.® However, in Roper v. Jaylor's

Central Garages (Exeter) Limited, Lord Devlin, in an admittedly abiter

statement, relected the proposition, stating:?®

\
A1l the word "knowingly" does is to say expressly what is
normally implied, and if the presumption that the statute
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requires mens rea is not rebutted I find difficulty in
seeing how 1t can be said that the omission of the word
"knowingly" has, as a matter of construction_ the effect of

shifting the burden of proof from the prosecution to the
defence.

Subsequently both the Privy Councfil and at least one member ofithe House of
¢

+

Lords have suggested that Day J.'s proposition ought not to be followed!® since

it conf]{cts with the fundamental pr1nc1pfas governing proof in criminal cases

as set out in Woolmingtan,t? ‘ \

. " Although a fe® Canadian courts accepted the proposition,!? in general it

was not favourably rece1ved in Canada.!?® It was soundly rejected by Laskin .

-

J.A. In R. v. Slessor where he stated:'*
. [

More ipportant, knowledge or, awareness of an accident is an
element of the offence of which proof must be made by the
prosecution; & person in care, charge or control of a car
cannot be found guiity of a faiflure to stop and do the
other things required by s5,221(2) if he does not know that
an-accident has occurred: see Harding v. Price, [1948] 1
¥'B. 695. Although s.221(2) does not use the word
"knowingly", ar its equivalent, and there is an assertion
in the Harding case that {ts omission (having regard to the
history of the English provision considered in that case)
may simply shift the burden of proof, there is no -
comparable history here, and I do not think there {s any
ground of policy to alter in this case the general rule

that where guflty knowledge is an ingredient of an offence, -
. it must be established by the Crown. ’

The effect of the-presence or absence of the ternm ‘knowingly' in an 1

offence, was, ofycourse, finally resolved 1n Canada by the decisfon of the

Supreme Court of Canada in Sault Ste. Marie. -Interestingly, however, in one
3

sense Day J.'s decision in Sherras“v. DeRutzen may be seen as a forerunner of

' “ )
the half-way house approach adopted in Sault Ste. Marle because the presence or
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‘nbsence of the word 'knowingly' in a regulatory offence will often determine
how the offance fs to be classified and, consequently, who bears the burden of
proving knowledde or iuck thereof.'* As a result, it may be argued that
althouph Day J.'s proposition was rejected as a general rule, it has-heen

re-introduced into Canadian ltaw, albeit more restricted in scope, through Sault

’

Although the caselaw Indicates that where 'the word ‘knowin y?J'appears in

ari offence, it relates to every element of the offence, it doeg not apply to

the legal effect of each element because lack of knowledge of the law is not an

-

excuse.'® Therefore where a person was charged with "knowingTy, without lawful

[}

excuse or Justification" selling or exposing obscene matter, it was held not to

be a defence to ghe charge that the *accused did not know that the matter was

obscene within the meaning of the law. AlJ that the prosecution needed to

nrove was that the accused knew that he was selling or exposing the matter and

. .

was aware of its general nature.?!’

- .

-

What constitutes knowledge fs, unfortunately, not always clear. In-Roper

v. Jaylor's Central Garages (Exeter) Limited,!* Deviin ¢. indicated that there

are three degrees of kndwledge: actual knowledge, imputed knowledge and

" .
constructive knowledge. Only the first two, however, are knowledge for the

purposes of the criminal law. Lord Deviin's analysls was approved by the

Ontarlo Court of Appeal in R. v. Woolwoerth Co. Ltd.'® and would appear to

represent the current state of the law in Canada.

Lord Devlin's second categofy of imputed knowledge is more usually known:
as wilful blindness, the term preferred-by Glanville Williams. . Despite some

e

suggestion to the <:13nt|'ar*y."° wilful blindness is geneﬁa]]y viewed as a type of



knowledge rather than as a type of recklessness.?' The Supreme Court of Canada

recently confirmed the distinction between recklessness and wilful blindness In

R. v. Sansregret, where McIntyre J. stated:??

Wilful blindness is distinct from recklessness
because, while recklessness Involves knowledge of a danger
or risk and persistence in a course of conduct which '
creates a risk that the prohibited result will occur,"
wilful blindness arises where a persaon who has become aware
of the need for some inquiry declines to make the finquiry
because he does not wish to know the truth: He would
prefer to remain ignorant. The culpability in recklessness
{s Justified by consciousness of the risk and by proceeding
in the face of {t, while in wilful blindness it s
Justified by the accused's fault in deliberately falling to
inguire when he knows there is reason for inquiry. !

‘As such, wilful blindness is a more stringent mens rea standard because it
requires proof of a deliberate cholce to remain ignorant whereas recklessness

requires only proaf of an awareness of the risk and a conscious deéision to

proceed ﬁégardless.

-

Where an offence can only be conmitted 'knowingly', most writers take the

Fl

position that the Crown must prove actual knowledge or wilful blin&ness; it 1is

not enough to prove recklessness. Mewett and Manning, for instance, write:??3

If the statute uses the actual word "knowingly" it would be

difficult to argue that such an offence could also be
committed reckliessly. )

Glanville Williams writes in even strongly terms:?* h

The word knowing fn a statute is very strong. To know that
a fact exists is not the same as taking a chance, whether it
exists or not. The courts ought not to extend a mens rea
word by forced constructiaon.  If, when Parliament says
"knowing" or “knowingly", it does not mean actual
knowledge, 1t should be left to say as much by amending the
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i—hh""“““—_—h‘ﬁ“_—hﬁzzzzzzzfrfﬁi?WTlmentacanﬁgglgg_ggii1y say: "knowing that

the fact exists or being reckless whother—it_exists”.

In his concurring reasons for Jhdgment in R. v. Rees,??® Taschereau J. U
expressly adopted Glanville Williams' view, holding that where the word

‘knowingly' §s found in a statute, recklessness 1s not enough to meet the mens

4

res requirement. Nothing said by any of the other Justices in that decision

¢

conflicts with this proposition. A similar view has been expressed by lower

courts on a number of occasions.?®

Nonetheless, ?n marcotics cases the knowledg; requirement has 0%??510nd]1y
been extended to include recklessness., In R. v. élond1n,“ Robertson J.A.
!ndicateg that the accused should not be convicted of importing a narcotic if
he.did not know it was a narcotic. Howéver, he. then cons;dered'how a jury

could properly have found that the accused had the requisite mens rea to commit

the offence:?®
- They could have done so if they had found that Blondin had
been palid to smuggle a substance illegally into Canada and
‘elther was reckless about what 1t was or wilfully shut his
eyes to what i1t was, inferring therefore that he suspected
that 1t might be a narcotic. (emphasis added)

There may well be ogcasions when 1t s inconvenient to interpret the
knowledge requirement as strictly as most academic w;iters would like., This
may account for the attempts of some law reformers to define the term
'knowledge' in such a way as to lower the standard although none gﬂes so far as

to suggest that it should extend to recklessness. The Model Penal Code

definition of 'knowledge' contains the following provision:??
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‘Where knowledge of the existence of a particular fact is an
element of an offence, such knowledge i3 established if a
person is aware of a high probability of its existence,
unless he actually believes that it does not exist.

This definition does not seem to go so far‘us to say that knowledge may include

recklessness, but {t arguably extends further than Canadian law at the present
tﬁme.

-

In its Report 89: The Mental Element in Crime, the Law Commission In

Britain recommended the following definition for the term 'knowlngly':?®

A person knows of circumstances not only when he knows that

they exist but also when he has no substantial doubt that
they exist.

s

Again this lowers the standard of knowledge somewhat, although 1t clearly does

not extend to recklessness. It shoﬁld be noted that IA Working Paper 31, urnan

which the Report was based, a minority of the Working Gréup had called faor an

extended definition much closer to recklessness.®! They would have adopted the

foltowing definitiaon:

A perscon knows of circumstances not only when he knows that

they exist but also when he knows that they probably
. exist. T

In preferring the version finally adopted, the Qummissioheﬁs felt that the
minority's definition extended the term too far into the rgulm of reck\essnes;t
Furthermore, since it stretched the meaning of the word Beyund fts natural
meaning, it could cause confusion in the mind of a jury.

o
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In the final analysis 1t is difficult to see why there should be a problem
about the interpretation of the word 'knowingly'. The meanfng of the term is
fairly clear to the.layman and {1t s not unduly distorted by including wilful
blindness within its scope as a reasonable solution to the probleémposed by
{fndividuals who consciously choose not to know. The urge to extend the word
beyond {ts naturai meanﬁng. however, seems somewhat perverse. If-the
legislature wishegflo fnciude recklessness, it can easily do so by providing
that no persan sﬁﬁi] do the prohibitéd act 'knowingly or rgckless1y‘. it is
probably a fair criticism of drafters of legislation that tﬁey generally
negliect to consider whether reckléssnéss should be included when drafting an
offence~creating pravision. Nonéthe}ess; the solution to the problem 15 more

7

careful draféing. not an unnatural extension of the word actually used.

Wilfully

The word ‘wilfully' appears frequently Jn‘6ffénce—creat1ng»prqvisions in

'b;ih federal and provincial statutes. -The Law Reform Commission of Canada
found that the terns Jwilful® and 'wilfully“.wqre used three hundred and
}orgy-two_t{més in the Revised Statutes of Caﬁde; 1970.%2 'Nonetﬁeless; the
Dregise meaning of the ternm 15 far frnm:clear. Sometcourks have suggested that

¢

it meané.simply that an action must have been intentional -as opposed to

atcidental, At the other end of the sbeptrum, 1t has been held that an act
will only be wilful where it was_cumﬁtgged for the specific purpose of doing

the prohibited thing or achieving the ‘prohibited result.

. In response-to the widely conflicting caselaw, the courts have'often.taken

refuge in the comforting statement that thé.meaning of the Qord will depend .

0 '
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upon the context in which it is used.®®* An alternate approach would be sinfily
to say that the word is capable of.so0o many interpretations that 1t is aimost

meaningless. Referring to the varfety of possible interpretations, Judge

Learned Hand once reportedly safd:?¢

i1f | were to have the index purged, ‘wilful' would lead the-
rest in spite of its being at the end of the alphabet.

Although the meaning of the word must always depend, in nart, upon the context
in which it 1s used, it should be possible to determine some general paramoters

for its medning; if genzral 1imits cannot be set, the term becomes use]ess."

e

The first issue that must be addres;ed {s whether the word does, in fact,
create a mens rea offence. Some courts have suggested that the use of the word
-'wilfu11y' in a s;géute simply means that the act must have been done
intentionally rather than accidentally. The leading case adopting this

interpretation is R. v. Senior,?¢ where Lord Russell of Killowen C.J. stated:

Wilfully means that the act is done deliberately and
{ntentionally, not by accident or inadvertence, but so the
mind of the person who does the act goes with 1t.

This approach has also been adBpted in a number of Canadian cases,??

Interpreting the word 1n_th1s fashion, however, denudes It of any meaning

at all since it is simply being used as a synonym for 'voluntarily’, A1l

agt{ons must be voluntary before an offence may be sald to be committed, . .even
where the offence is one of absotute Tlabilfty. Con%qduent]y. 1f this wére the

only meaning to be attributed to the word, it would be suﬁerfluuus." This
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Interpretatfon should mercifully have been dealt {ts death blow by the Supreme
! -

Court of Canada In Sault Ste. Marie, where Dicksen J. indicated that the use
the word iwilfully' in an offence that would otherwise be prgsumed to be one
strict ltability, made it an offence requiring proaf of mens rea. AThus the
Court confirmed that 'wilfully' 1s not synonymous with *‘voluntarily' but
performs a mens rea function.??

_ Once 1t has been accepted‘that the term 'w11fu11;':1mpnrt5 2 mens rea
requirement, the more difficult question is the nature of that requirement.
Many caées pose an_uncertain standard; they say that the Fccused must have
acted intentionally and known what he was doing but say little more. (QOften
Lhey cite contradictory cases making 1t clear £hat the Court did not fu]]Q

understand all the implications of the gquestion 1t had to decide.*®

————

The must frequently cited Canadian definition is found In Ex parte

0*'Shaughnessy*® where the accused was cHarged with wilfully committing an

indecent act fn a public place. "Wurtele J. stated:*?

Wilfully means not merely to commit an act veluntarily but
to commit 1t purposely with an evil intentfion, or in other
words 1t means to do so deliberately, intentionally,
corruptly and wilthout any Justifiaﬁle excuse.

This definition establishes a high §1andard, requ1r1n§ the acguséd to have

’

I

of

of

acted for the purpose of committing the wrongful act or achieving the wrongful

end. A similar stamdard has been applied in other cases. In R. v. Griffin,

Grimmer J. stated that therword 'wilfuliy' implies "a deliberate purpose to

accomplish something forbidden, a determination to execute one’s own will {n

spite of and In defiance of the law",

a3
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The 'purpose' standard ha; been adopted in a series of cases involving

charges of wilfully evading payment of taxes under what was formerly

$.239(1)(d) of the Income Tax Act (Can.). The leading decisfon is R. v.

. Pavely,** where Bayda J.A. cited O'Shbughnéssy and Griffin and then stated:**

The ward "wilfully" as used in the subsection under

consideration, carries a distinct connotation of deliberate

purpose and ulterfor motive. To ascribe to the word a
meaning. which negates or overlooks that purpose or motive : .

{s to dilute the meaning of the word to a point where its ) -
use 1s rendered completely unnecessary. . e

This interpretation has been followed by other courts when considering the

gffence,*® , ”

The meaning of 'wilfully' was considered in depth by the Ontarlo fourt of‘v

Appeal fn R. v. Buzzanga and Durocher,*’ a case involving .2 charge of wilfully

prométing hatred, contrary to what was then s.281.2(2) of the Criminal Code.

The accused, two men who had been actively involved in a chmpaign to build a
French-language school in Essex County, distributed a handbill expréssing
anti-French Canadlan sentiments. They testified that thefir alm had been to

rally the French Canadians in the community and to expose the prejudice that

existed against them in order to bring a resolutfon to the dlispute over the

school.

On an appeal by the accused from their convictions, the only 1ssue befare
the Court was the meaning to be attributed to the word 'wllfully' {in '

5.281.2(2). Martin J.A., began by noting that the term has not been unfformly
interpreted and that its meaning depends, to some extent, upon the context in

which it is used. After stating that its primary meaninq'ié ‘1ntent10na]ly’,

»

-
-
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_he surveyed the caselaw from other Commonwealth Jurisdictions to reveal the
variety of ways in which the word has been interpreted.** He then embarked on

-

an exercise in statutory interpretation examining the offence and related

- offences: he concluded that 1in 5.281.2(2) 'wilfully' meant an intention to

promote hatred and did not extend to reckless promotion of hatred. [ g

Kartin JsA. mad% the point that the word 'w1]fu11y} wus‘not necessary to

import mens Eed;,as it was & Criminal Code offence, a mens rea requirement was

presumed. 'Howevér. unless a contrary intention is indicated, recklessness will -

narmally satisfy the mens rea rzquirement. He noted that although 5.281.2(2)

-l

contalned the term !wj1fu1iy'! the word was not used &#n s.281.1. Therefore he
concluded that it was Parliament's intention to exclude recklessness fram the

mens rea component of the former offence while recklessness would suffice for

»

the latter,

He refused, however, to 1imit the scope of the word to circumstancqs where

the accused's conscious purpose was to bring about a certain result, After

reviewing the caselaw and the academic writing in the area, he cohc]udeq that a
person acts intentionally, and therefore wilfully, where he foresees that the

conscquence §s certain or substantially certain to result from his conduct.*?®
'y

- Hartin J.A, stated:®®

1 agree, however (assuming without decliding that there

may be cases in which intended consequences are confined to

those which it 1s the actor's conscious purpose to bring

about), that, as a general rule, a person who foresees that

a consequence is certain or substantially certain to result

from an act which he does in order to achieve some other

purpose, Intends that conseguence, The,nctor's foresight '
of certainty or moral certainty of the consequence

resulting from his conduct compels a conclusion that if he,
_none the less, acted so as to produce it, then he decided

- )
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to br1n0.1t‘about (atbelt regretfully), in order to achiasve

his ultimate purpose. His intention encompasses the means
as well as his ultimate obJective.

1 conclude, therefores that the appellants "wilifully®
{intentionally) promoted hatred against the French Canadian
communfty of £ssex County only if: (a) thelr consclous
purpose in distributing the document was to promote hatred
against that group, or (b) they foresaw that the promoticn
.of hatred against that group was certain or morally certain

“to result from the distribution of the pamphlet but
distributed ft as a means of achieving their purpose of
obtaining- the French-language high 'school,

-

v,

The intention standard described by Martin J.A. fs somewhat lower than the

- purpose standard set out in 0'Shaughnessy and Griffin. In addition to acts

.

committed for a specific purpose, it also encompasses si;uations where the
accused knew that a certain consequence was virtually certain to- ensue even If
it was not his purpose to bring about that“pnrt1cular consequence.- As such.
the {ntention standard catches situations that might not be caught by t;1eq
purpose standard.' Nonetheless, most writers have tended to treat intention and
purpose as beimy ajmost synonymous on the grounds that any attempt to

distingu1sh between them soon degenerates into meaningless semantic

-

quibbling.®!

The Ontarieo Court of Appeal subsequently appears to have adopted the same

intention standard in Interpreting the word 'wilfully' in a provincial statute.

In R. v. Dilorenzo; Bancroft,®? the Court considered the mganing of the term as

used in s.189a(3) of the Ontarjo Highway Traffic Act; that provision permits a

court to impose a more severe penalty where {t §s satisfied that a person who
fatled to stop for a police officer, as required under s.189a(1), "wilfully
continued to avoid police while a police officer gave pursuit”. Although

Roebins J.A. did not discuss the point in great detail, he clted Buzzuﬁgn and
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Durocher and held that "[tlhe word “"wilfully" in this context means with the

-

intention of aveiding the police".®? . A
Regardless of any minor differances, all the cases discussed above clearly
/ . ' ! .
exclude recklessness from the ambit of the term 'wilfully’. Where Criminal
Code offencés are concerned, thefe ifs an excellent statutory interpretation.

argument that recklessness ought not te be included in the définittén of

wilfulness., Part XI of the Criminal tode, entitled 'Nalful and Farbidden ;Acts

/

in Respect of Certain Property', specifically defines the word 'w11fu]1f' or -

the purposes of that Part; 5.429{(1) provides: < .

Every one who causes the occurrence of an event by'doiné an
act or by omitting to do an act that.it is his duty to do,
knowing that the act or omlssion will probably cause the
occurrence of the event and being reckless whether the
event occurs or not, shall be deemed, for the purposes of
this Pgrt. wilfully to have caused the occurrence of the
event,

The word 'wilfully' is therefore expressly extended to encompass reckless acts.

I3

I

It may be argued that i{f Par11améﬁt had intended to 1nc1gge recklessness

within the scope of wilfulness throughout the Criminal Code, {1t would not have

been necessary to include the definition in Part XI.’ It should be notgd.-in

this regard, that in R. v. HRese,®* Laskin Q.Au referred to the definition of

'wilful' In Part XI as an "exténded meaning", thereby providing support fer the

argument that where the wordﬁﬂw11fu11y' is used in the rest of the Code,

.‘\

recklessness is excluded,®?®
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~

wonetheless, some caselaw does indicate that reckless conduct may be

wilful.®*® In Buzzanga and\Durocher, Martin J.A. suggested that, a]thouqh
"wilfully' in 5.281.2(2) d!d not include recklessness, it might in other

contexts. .The approach that he adopted in that case suggests that it might

even have such & meaning when used in other.provisions of the Criminal Code.

In a few Canadian cases, wilfulness has been held to include recklessness

where an accused has been charged with a Criminal Code offence. * In R, v.
ggﬁl," the accused appealed his conv1ct10q. under‘yhat‘was then s.285 of the
" Code, for "wapton er furfous driving or other wilful misconduct® that resulted
in bod{1y Sarm whi]é fhe acdﬁsed\yas driving. The Yssue in that case waﬁ

whether there had been wilful misconduct on the part of the accused. Gll1livray

J.A, stated:®?

-~

It is enough for me to say in my opinion the words "“wilful
misconduct” as used in sec.285 mean an act done conscliously
and 1ntentipna11y which the doer knew or as a matter of 1aw
is presumed to have known was wrangful fn the i
circumstances, and that fn my -opinion the words "wilful
neglect" as used fn sec.2B85 means an omission consciously,
and intentionally made which was known or as a matter of
law 1s presumed to have been known to the person guillty of
the omission to be wrongful in the circumstances.

These definftions which I venture to put forward are
intended to cover and I think de cover the case of person
who consciously and fntentionally does an act or maEes an
omission with reckless disregard of whether his act or
omission be'wrongfu1 or not.

¢

Stmilarly, in R, v. Stone,®® a case involving a wilful breach of a”

probation order contrary to the Criminal Code, it was indicated ‘that in order

for the breach to be wilful, "“the fatlure or refusal to caomply with a probation
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‘order must be with evil intenht or bad motive or with indifference to the

consequences”". |

A novel suggestion for reconciling the ql, nterpretations of

the term 'wilfully' was ; ¢ invelving a charge

of wilfully obstructing is duty.®?

———d . ) : .
Robertson J.A., with whonm ‘Smith J.A. concurred, suggested thal the meaning to

be attributed to the word 'wilfully' in the Criminal Code would depend upon the

striousness of the offence within which it was found. In his{ view, where the

effence was a serfous one fnvolving a significant penalty with a Yang term of

fmprisonment, the 0'S5haughnessy interpretation might well apply. However,
where the offence was less serious, involving only a fine or a brief period-o?
incarceration as the maximum penalty, a lesser standard should apply so0 that

there would be no need to demonstrate an evil 1nten£§_ He stated:¢?

-

It would be sufficient to show that ‘the accused knew what
he was doing and intended to do what he was doing and was
a- fred-agent.

L— -

Fartunately, Robertson J.A.'s solution to the problem does not ever appear

-

to have been.follaowed. The standard he propesed for less serigus offences is

clearly superseded by the Supreme Court of Canada's reaffirm#tion of the

applicebility of the presumption of mens réa to Criminal fode offences.
Furthermore, {1t {s simply unacceptable to suggest that the meaning of a word
used numerous times In a statute should vary according to the seriousness of

the offence invelved.®* The decision does highlight, however, the rajor

difficulties that the use of the word 'wilfully' has posed for the courts.
—
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There 1s no easy solutfon to the problen creataé Sy‘the extensive use of
the word 'wilfully' in statutes. 1In the absence of iegislative gquidance or a
definitjve general Etptement,by the SUpremE Court of Canada as to the way in
which the terq should be 1nterpréted3 the cuurts_will cont{nue to'lntorpret It
on a case by casc¢ basls. Although it is clear that the‘w6rd imports mens rea,
the pr;cise mens rea requirement will continue to vary depending on the case.

As a result, somefimes recklessness will suffice and sometimes nothing Jess

)

- than proof of purpose will be required for conviction.

In view of the lack of consensus as to the meaning of the word, the best

soiutfion would appear to be to dispense with it altogether. -This was the

approach adopted in the.United States by the drafters of the Model Penal Code.

Nown

Tn contrast, the drafters of the proposed new U.S. Federal Criminal Code found

it so difficult to eliminate the term that they simply defined It as

encompassing the more specific culpability terms, ‘intent{onally'. 'knowingly'

_and 'recklessly', that were defined in the Code.®*

In light of the-prob1ems ;urround1ng the wo;d 'wilfully!, drafters of
legislation would do well to try to avoAd using it wherever possible.
Certainly, there are almost always other terms that could be used. The most
useful are probably '1ntent106a1]y; or 'purposely': the Law Reform Comm1ss{oﬁ
of Canada has recently expressed a preference for 'purposely’ because {1t does
not }arry so many complicating connotations as the word 'intentionally'. ®e®
Since normally wilfulness will not fnclude recklessness, there should rarely be

occasions where the drafter would need a substitute word to encompass both

intention and recklessness. Should such a mens rea requirement be desired,

however, there would appear to be no rcason why the phrase 'recklessly or
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intentfonally’ should not be used. Verbosity may generally be undesirable, bﬁt

there are some occasions upon which clarity demands ft.

Cause and permit
Adverbs chh as 'wilfully' and ‘knowingly' are includ;; in an

of fence-creating provision to indicate that there is a mens rea component to
the offence. They modify the vérb that helps to deta11mthe actus reus of the
offence: in themselves they do not form part of the actus reus. In contra;t.
certain verbs found in offence-creating provisions are sometimes, in
éhemselves. said to rontain a mens rea component. Although there ar; ; number

of verbs that have been analyzed in this fashion, the verbs ‘cause', ‘permit’',

‘*allow' and 'suffer' are perhaps the mest common.

For the purposes of this paper, the words 'permit*', 'allow’ an§ ‘suffer!’
will be treated as if they bear fhe same meaning. Although some courts and
writers have attempted to find distinctions in the meanings of the three words,
in reallty any distinction must be so fine as to be frrelevant.®% J.L1.d,

Edwards writes:%?

A1l the evidence avallable suggests that each and all of
the epithets "permits", "suffers" and "allows" is designed
to embrace the same conduct. Unless, therefore, sone
hidden meaning, known only to the legislature or the
parliamentary draftsman, has yet to be released, the hope
might be expressed that in future legislation the numerous
permutations which we have already examined might, with
advantage, be considerably reduced.

English academics in particular have "socught in vain to reconcile the

coplous caselaw on the ‘issue of whether words such as ‘'cause' ar ‘permit’
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.

. L}
contain a mens rea component or whether they are words of absolute Yiabil{ty,®®

- Since there is5 caselaw going both ways on statutes that are virtually
indistinguishable, this is a thankless_ task, Because most of these academics
disapprove of absnfute 11ability, they tend to argue that the modern trend §s

to find a mens rea requirement in these verbs. Thus declisions such as

N

Alphacell Ltd. v. Hoodward,®? in which the House of Lords upheld the conviction’
of a company pn a charge of 'causina' pol]ut1cn’to enter a rlver without
requiring.proof of-mens rea, cause them much qrief and lead them to draw somé.
extremely tenuous.dist1nct10ns fn an attempt to confine a disagreeable decision

K . -
to the most narraw circumstances.’®

A survey of the Canadian caselaw prior to Sault Ste. Marie Indicates that

a diveréepce of views was appnrenf in the decislons of Canadian cnurts;' Some
insisted that it was not possible to permit, suffer or cause an event to happen
“without mens rea.’ (0Others held that these words did not Import a mens rea

requirement, and that conviction might fo]fcw upon proof onll-of the wrongful

acc.*?

Stil1l other courts were clearly unhappy with efther alternative.
Requiring mens rea, particularly in master/servant cases, meant that the
accused employer would noermally be acquitted and the purpose of the legislation
frustrated, However, in the view of these-judges, the natural meaning of the

words ‘cause’ and 'permit' did seem to entail some sort of knowledge that one

was causing or permitting a thing to happen. Therefore, what E.G. Ewaschuk has

called an "objective" standard was sometimes {mposed.??
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Such a standard was applied by the Ontario Court of Appeal in R. v. Royal

.Ceanadian Legion.? In that case the accused, an incorporated fraternal club

that held a liquor licence, was charged with "permitting druﬁkenness to take
place” on the preﬁi;es. contrary to what was then s.53(4) of the Ontario Liguor

Licence Act. The Court held that the Act contained three sorts of -offences:

thgse'that required proof of mens rea, those that did not require proof of mens

rea and those that provided that a licensee should not permit or suffer certain

acts or conduct on the premfises.  In relation to the third class of offences,

the Court stated:’®

hl

In the unakridged edition of the Oxford English .
Dictionary we find amongst the definftions for the word
"permit" that of "not to prevent", In our opinion, the
words “"permit or suffer”. in s5.53(4) are used In this

, connotation. Adopting this meaning ss. (4} would then read:
“No person holding a licence under this Act shall not
prevent in the premises for which the licence is Issued --
drunkenness®, v B '

A similar standard seems to have been applied by McPherson C.J.M. in the
deciston of the Manitoba Court of Appeal in R. v.-Millar.?® It is interesting

to note that in Sault Ste. Marie,?? Dickson J. clited both Royil Canadian Legion

.and Millar as cases holding that the word 'permit’® led to absolute liability.

In fact, the standard imposed In those cases was actually much closer to the

-

strict liability classiffcation described in'Sault Ste. Marie than it was to

absclute liability since it essentially established a negligence standard.?*

In view of the confusion surrounding-the interpretation of wards such as
‘cause' and ‘permit', it is not surprising that the iegislature often felt

compelled to include the word 'knowingly' before such verbs.’® Commentators

who urguedLin favour of a mens rea interpretation of these words were critical

4
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of this practice since it undermined their contention that a knowledge
requirement was iﬁp]icit in them.*® The practice did, however, have the virtue
of making tne intention of the legislature c¢lear.

The law on this point was finally settled in Sault Ste. Marie where the

Supreme Court of Canada adopted an entirely d1fferent appfoach to resolving

the guestion. In Sault Ste, Marie, tF?”:i:::l offen®e under consideration was

what was then s5.32(1) of the Ontarfo Water Resources Act which made 1t an

offence to "discharge, deposit or cause or perm1t~the discharge or deposit of
any material ... that may impair the quality of the water®. The fssue before
the Court was whether a mens rea requirement_ﬁhould be read inte the words
‘cause' or ‘'permit'. Dicksun J. began by considering the subJect-matFer of the
‘1egislat10n and concluded that pallution offences were public walfare offences.
Consequenﬁ]é. no presumption of mens rea applied, Aftef reviewing thé;

conflicting authorities on_the mens rea component of the words 'cause' and

'permit' he stated:*!

-

The conflict in the above authorities, however, shows
that in themselves the words "cause" and "pernit" fit much
better into an offence of strict 1iabflity than elther full
mens rea or absolute 1fabflity. Since s.32(1) creates a
public welfare offence, without a clear indication that.
1iab{lity is absolute, and without any words such as
"knowingly" or "wilfully" expressly to fimport mens rea,
application of the criterfa which I have outlined above

undoubtedly,places the offence {n the category of strict
Tiability.

As such, once the actus reus of the offence had been proved, the accused could

still avoid 11ability by proving that 1t had exerclised due diligence to prevent

the accurrence of the event,t*?
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T; is not"éntirely clear what Dickson J. meant in the first sentence
-_qunﬁed abovd.:'ft could be argued that he was.say1ng'that the'usé‘of the words
.-;gshse'.ur tpermit' in p; off?nce 1nd1cnt;s that it is one 1nvo]v1ng strict
.1{aéilityy Considering his decision as a whole, héwever. it seems improbable
that this Qaé his 1ntent1onl Presum$b1y what he meant to say'was that words
such as 'cﬁu;e' and‘+ﬁerm1t' are ﬁnsf often found in regulatory offences;
consequently the efféﬁces in which they are found will most frequently be

.

strict 11ability offences.

,

Therefore, with aﬂy provision containing words suéh as ‘cause' or
‘permitt, the inftial question should b;, not whﬁt s the mens rea component ﬁf
the word in this case, but rather,. Jin what type of offence is 1t located. 1In
the rare case ﬁhere such a word is found in a true cr1m16a1 offence,.there will
be a presumption that full mens rea must be proved. .Although the.1ssue does

not appear to have reeefved-much reasoned consideration in the caselaw, the
™~ . .
~\

better view would seem to be fhat thermghs-héé requirement would normajly.be‘t
satisfied by proof of recklessness,®?
5

In most cases, however, such words will be found in public welfAfe
offences. The presumptioﬁ then will be that, in the absence of an indication
of & contrary Intention, liability will be strict. The defences of due
~diltgence and reasonable mistake o; fact will éonseq:ent]y be avallable. Since
words such as ‘cause' and 'permit’ will normaljy be interpreted 1n'the context

of public welfare offences, drafters of legislaﬁ}pn should always consider

whether it is intended to create a mens rea offence. Lf that is the case, it

will be necessary to include tgrﬁs such as 'knowingly® in the offence-creating

provision.
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There 1s a small body of caselaw decided after Sault Ste. Marle in which

the meaning of werds sﬁch as ‘cause’ and ‘permit' has been considered.** In

-

.thgse cases thg courts appear to have adopted the Sault Ste. Marle approach.

For instance, (2 R. v. Central City Investments Ltd.,*® the corporate accused

was acquitted at t}ial on a charge of permitting a person under the age of

r

ninetedh to be in a beverage roam, contrary to the Liguor Control Act (N.B.). bl
An appegl by Eh;’Crowﬁ was dismissed on the grounds that the offence was one of
strict iiabil;ty-¢nd the accused had discharged the onus of proving that 1t had
exercised due diligénce. In reaching this conclusion, the Court first
determined whethé% strict or absclute 11ab1ljty had b;en.1ntended ipd

Ehen'assigned a meaning to 'permitﬁ' based on the type of offence in which it

" was located.

Sipilariy. in Donline Haulage Inc. v. The Queen,*® the corporate accused

appealed i1ts conviction on a charge of permitting a commercial.vehicle to
operate where the axle unit welght of the dual rear axles exceedad the

allowable weight, contrary to thé'Highway Traffic Aet (Ont.). The Court

analyzed the provisiaJLﬁnder which the company had been convicted and concluded
that it had been Intended to impose strict, not absolute, 1iability. The word

. 'permits' was then interpreted In light of this finding.
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cases which normally involve pub owners who had delegated the management
of their business to a servant. In these cases it has been held that the

‘owner may be convicted of knowingly committing an offence, even when he

was absent from the premises, because his delegate's knowledge is imputed
to him. For discussions of these decisians, of which most commentators
disapprove, see Glanville Williams, Criminal Law: The General Fart, supra
note 2, at 270ff; P.T. Burns, "Vicarious Liabiifty in the Criminal Law"
{1966), 1 Otago L.R, 134; J.L1.J, Edwards, Mens Rea in Statutory Offences,
Vol.8 1n English Studies in Criminal Science, ed. L. Radzinowicz, (London:
Macm1)lan, 1265}, reprinted by Kraus Reprint, Nendeln, Liechtenstein,
1968, at 217ff; A.E. Jones “Vane v. Yiannopoullos and the Criminal
Liability of Licensees”, [1965] Crim.L.Rev., 401.

Law Reform Commission of banada, Studies in Str1ct‘Liab1]1ty (Ottawa,
1974) at 185 n.93.

(1895] 1 Q.B. 918 at 921.
For a discussion of this rule in the Unjfe ngdom, see Edwards, supra

note 5, at 90ff and Colin Howard, Strict Responsibility (London: Sweet &
Maxwell, 1963) at B3ff, )

[(1951] 2 Times L.R. 284 (K.B.) at 288.

See Lim Chin Afk v. The Queen, {1963] 2 W.L.R. 42 (P.C.); Warner v.

Metropolitan Police Commissfoner, [1968] 2 W.L.R. 1303 (H.L.) per Lord
Pearce at 1342, ' )

(1935) Crim.App.R. 72 (H.L.).

See, for example, R, ex rel. Burns v, Menkin (1957), 118 C.C.C. 306 (Ont.
Mag.Ct.); R. v. Nat Bell Ligquors, Ltd., [1920] 3 W.W.R. 522 (Alta.C.A.);
R. v. HcLeod (1954), 14 W.W.R, 97 (B.C.C.A.) per O'Halloran J.A. at 107,

See, for example, R. v. Bruln Hotel Ltd. (1954), 12 W.W.R.{N.S.) 387
(Alta.C.A.). In the vast majority of cases, it was fgnored.
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24,

25,

27.

28,
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"£19701 1 0.R. 664 (Ont.C.A.) at 678; see also R. v. Lick {1974}, 18

c.C.C.{2d) 477 (Ont.C.A.} at 483-484,

For a pre=Sault Ste. Marie arquieni favouring the adoption of Day J.'s

approach, see Jacques Fortin, "le Mens rea en drolt pénal canadlen®
{University of Montreal thesis, 1971). e

R. v. Molis (1980), 55 C.C.C.(2d) 558 (S.C.C.).

" see, for example, R. v. Cameron, [1966] 4 C.C.C. 273 (Ont,C.A.), leave to

appeal refused (1967), 1 C.R.N.S. 227 (5.C.C.}; R. v. McFall (1975), 26

C.c.C.{2d) 181 (B.C.C.A.).

q
supra note 9.
i i

1974), 18 C.C.C.{2d)-23 (Ont.C.A.) at 30.

See Don Stuart, Canadian Criminal Law: A Trentise..an ed. (Toronto:
Carswell, 1987), at 127 and 141ff, where he appears to equate wilful -
blindness with recklessness rather than with knowledge.

See Glanville Niiliams; Criminal Law: The General Part, supra note 2, at
157€F; Glanville Williams, Textbook of Criminal Law, supra note 2, at 125;
Rollin Perkins, "'Knowledge' as.a Mens Rea Requirement" (1978), 29

Hastings L.J. 953; Mewett & Manning, Criminal Law, 2nd ed. (Toronto:
Butterworths, 1985) at 141ff,. ) ‘

-

{1985), 18 C.C.C.(3d) 223 (S.C.C.}) at 235.

Mewett & Manning, supra note 21, at 120.

Williams, Textbook of Criminal Law, supra note 2, at 126.

(1356), 4 0.L.R.(2d) 406 (S.C.C.) at 410,

V.

See, for example, R. v. Watson, [1965]) 1 C.C.C. 13 (N.5.C.A.);
C. L.(2d)

Russell {1949), 8 R. 92 (N.B.5.C.); R. v. W.B.C. (1979), 8 R
222 (Ont.H.C.).

R.
‘F.

{1970), 2 C.Cc.C.(2d) 118 (B.C.C.A.), aff'd on this ground (1971), 4
c.c.C.(2d) 566 (S.C.C,}. See also R. v. Tewar{ (1987), 36 C.C.C.(3d) 150
{B.C.C.A.), where Blondin was expressly followed on this point.

{1970}, 2 C.C.C.{(2d) 118 (B.C.C.A.) at 131.

American Law Institute, Model Penal Code (Proposed OFfficial Oraft, 1962},
5.2.02(7). For criticisms of the provision for failing adequately to
cover wilful blindness, see Perkins, supra note 21, at 959ff. A somewhat
Tower standard that still does not amount to recklessness 1s also found In
the definition of ‘knowingly' in the proposed U.S. Federal Criminal Code
in 5.302(b). For discussfions of the culpability provisions in the
proposed federal Code, see Kenneth R, Felnberg, “Toward 2 Hew Approach to
Proving Culpability: Mens Rea and the Proposed Federal Criminal Code"

(1980), 18 Am.Erim.L.Rev. 123 ‘and Weinrib, “Comment on Bases of Criminal

Liability; Cuipability; Causatjon: Chapter 3; Section 610" in Working
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36.
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Papers af the National Commissian on Reform of Federal Criminal Laws,
vol.l. . . ‘

Law Commissfon (U.K.), Report 89: The Mental Element in Crime (1978) at
27. It should be noted that a slightly higher standard was adopted by the
drafters of Repoft 143: A Codification of the Criminal Law: - A Report to
the Law Caommission (1985). Although they claimed to have followed the Law
Commission's approach "in substance", they preferred & somewhat different
formulation. Their draft Code contained the folleowing definition:

22. For the purposes of this Act and of any Code offence--
{a) a person acts in respect of an.element of an offence--
"knowingly" when he is aware that it exists or is a]most
certain that 1t exists or will exist or occur

L)

Law Commission (U.K.), Working Paper 31: The Mental Element in Crime,

-(1r970) at 30.

l.Law Reform Commission of Canada, Studies in Strict Liability, supra note
6, at 185 n93. . : :

See, for example, R. v. Buzzanga and Durocher (1979), 49 C.C.C.(2d) 369
(0nt.C.A.) at 379; In Re City Equitable Fire Insurance Co., [1925]1 1 Ch.
431 gt 434. For criticism of the power thias gives judges to define -
criminal offences by picking and choosing according to their whim, see
Stephen J. Brogan, "An Analysis of the Term TWillful" in Federal Criminal
Statutes" (1976)., 51 Notre Dame Lawyer 786,

‘Amerfcan Law Institute, 32nd Annual Meeting, Proceedings (1955) N

(unpublished}, quoted in qDodrich. "Two Great Men®, 39 American Law
Institute Prozeedings 522 at 523 (1962), quoted in turn by Peter H. Karlen
"Mens Rea: A New Analysis" (1978), 9 U. Toledo L.R. 191 at 233 fn.151.

For a survey of‘the English caselaw on this point, reference may be made
te ¢.L1.J. Edwards, supra note 5 and Smith and Hogan, supra note 5§, at

111-112. For a survey of the American caselaw, ggg_ﬂeinrjb. supra note ’
29, at 148-151.

(1899] 1 Q.B. 283 at 290-291; see also In re Young and Harstons' Contract
31 Ch.D. - 168. This approach seems to have flourished to a greater extent
in the United Kingdom than in Canada.- For recent English cdses, see
Maidstone Borough Council v. Mortimer, [1980J 3 A1l E.R. 552 (Q.B.) and R.
v, Sheppard (1980), 72 Crim.App.Rep. 87 (H.L.). In Shepgard. Lord'01p1nck
suggested that although this was not the "natural" meaning of the word
'wilfully', there might be cases where the term should be given a very
narrow meaning g4 as not to require fntention as to consequences. For a
detailed discusslion of the way in which the House of Lords interpreted the
word 'wilfullyt in Sheppard, see J.M.B Crawford and John F. Quinn, "The
Limits &f. Intention in the Cdmmon Law" (1983), ‘8 U. Dayton L.R. 275.

R. v. Nein {1978), 10 A.R. 166 (A1fta.C.A.) per Sinclair J.A. dissenting-on
other grounds; Brown v. Britnell & Co. Ltd. (1824), 27 0.W.N. 232
(Ont.H.C.Y; R. v. Bonner (1913), 4 W.W.R. 1255 (B.C.C.A.) per Ha~tin J.A.;
R. v. Worth (1983), 21 M.V.R. 89 (Ont.Co.Ct.).
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A point made by Lord Diplock in R. v. Sheppard, supra note 36. S5es also
Edwards, supra note 5, at 38-39. ~ .

This was also {implicit in the approach of Ritchlé J. to the interpretation
of the Fisheries Act and {ts regulations in The {ueen v. Plerce Fisheries
Ltd., [197¢) 5 C.C.C. 193 {(S.C.C.) at 202.

For examples of cases {n which it is {fmpossible to tell what standard was
being applied, see Duclos v, Pritchet {(1952), 4 W.W.R.(N.S.) 625
(Han.C.A.) and R. v. Kent (1984), 40 Man.R.{2d) 245 (Man.Prov.Ct.).

(1904), 8 C.C.C. 136 (Que.K.B.).

Id. at 139,

(1935), 9 M.P.R. 84 (N,B.S.C.) at 92; sée also R. v. Smith (1976), 3~

C.R.{3d) 259 (Nfid.Dist.Ct.); R. v. Dupont“(1876), 11 A.R. 150
(Alta.S.C.}. - :

"(t1976), 30 C.C.C.(2d) 483 (Sask.C.A.).

1d. at 135,

'g_ v. Hefler (1980), 42 N.S.R.(2d) 288 (N.S.Co.Ct.): R. v. Chalifour

(1986), 58 Nfld, & P.E.I.R. 155 (Nf1d.D1st.Ct.}.

(1979), 49 C.C.C.(2d) 369.

This 1s a popular sublect for American writers: see, for example, Kim B.
Stogner, "Securities Regulation: Criminal Liabi1ity Under the Oklahoma
Securities Act - The Wilfulness Regquirement™ (1978), 31 Oklahoma L.R, 486
(three different interpretations under the Oklahoma Securities Act):
Stephen J. Brogan, supra note 33 (four broad categories); Frank J.
Remington & Orrin L. Helstad, "The Hental Element in Crime -- A
Legislative Problem¥, [1952) MHiscopsin Law Rev. 644 (at Teast six
diff;;;ﬁtxméhnings): Kenneth R. Feinberg, supra note 29, (seven varfations
on & scope and meaning of the term in the regulatoery and corporate. arca
alone). See also U.S. v. Murdock, 290 U.S. 389 (1933).

As such, he adopted the intention standard set out by Glanville Willianms
in Criminal Law: The General Part, supra note 7, at 38. This approach
has been criticized by Don Stuart, supra note 27, at 133, on the grounds
that foresight belongs to the domaine of recklessness and it serves no
useful purpose to introduce it into thg'concept of 1ntent;

-
- I

- -

supra_note-47 at—384-385.7

The Law Reform Commission of Canada, {n Report 30: Recodifying the
Criminal Law (Ottawa, 1986), at 1819, treats purpose and intention as
being the same. Similarly, Mewett & Manning, supra note 21, at 112-113,
suggest that it 1s "positively misleading" to attempt to distinguish
between purpose and Intention, Most other scholars have taken a similar
positfon: see Stuart, supra note 20, at 128 and Williams, Criminal Law:
The General Part, supra note 2, at 40-42. Smith and Hegan, supra note §,
at 48, suggest that although, in some cases, nothing short of purpose will

TR
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57.
3B.

59,

60,
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constitute intention, this is net true threoughout the whole criminal law,
and that, for the most part, substantial certainty as ‘to the result will
normally suffice. In contrast, in Report 143: Codification of the
Crimjnal Law, supra note 30, at 65-66, the drafters elected to define both
purposaly and fntentionally on the grounds that in certain instances the
sl1ghtly narrower fault element of purpose 1s appropriate. .

For an example of the uncertainty that has continued to pervade the law on
this point, reference may be made to Hyam.wv., D.P.P., [1975] A.C. 55
{H.L.), where Lord Hallsham suggested, at 74, that intention could be
distinguished from desire while Lord Diplack, dissenting on another point,
suggested at B6 that no distinction could be drawn between a desire to
produce an evil result and doing something that one knows will result even
if it is not actually desired. Fascinating though this subject is, as a
practical matter there seems to'be 1ittle purpose fn distinguishing
between acts done for the purpose of achleving a certain result and acts
done knowing that a certafn result 1s virtually certain to ocgur. It may
be argued that if, for some reason, the legislature wishes to catch only
acts done for a specific purpose, there is nothing to prevent it from
ln%1ud1ng the phrase 'for the purpose of' In the offence-creating
prowision. . :

(1984), 11 C.C.C.{3d) 13 {(Ont.C.A.).

Id.’at 22.
[1968] 1 C.C.C. 363 (Ont.C.A.), -

A similar suggestion 1s made by Don Stuart in "The Need to Codify Clear,
Realistic and Honest Measures of Mens Rea amd Negligence" (1972}, 15
Crim.L.0Q. 160 at 167. b

See Johnson v. Allen (1895), 26 0.R. 550 (0.B.), where a deputy returning
officer had allegedly wilfully refused to allow the plaintiff to vote,
contrary to the Ontario Election Aét., There 1s also British caselaw that
adopts this position; see Holroyd (1841), 2 M & Rob. 339, 174 E.R. 308 and
R. v. Sheppard, supra note 36. ' Co

"

{1936 3 W.W.R, 385 (Alta.C.A.},

v

ld. at 406. .

-

(1985), 55 Nfld. & P.E.I.R. 231 (Nf1d.5.C.) at 235; see also ﬁ;.v. Rees
{1956), 4 D.L.R.{(2d) 406 (S.C.C.) per Rand J. at 412, o

{1951}, 2 W.W.R.(N.S.} 127 (B.C.C.A.). -

What constitutes wiifulness in the context of a charge of wilful
obstructfon of a peace officer has been discussed in a number of articles:
see Clayton Ruby, "Obstructing a Police Officer" (1973), 15 €rim.L.Q.

375; Ursula Ross, “Two Cases on Obstructing an Officer%, [1977)
Crim.L.Rev. 187. .
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65.

66.
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supra note' 60, at 135.
¥’

s approach Yoes mirror a trend noted by a number nf'cumﬁentaturs in the

United States." It has been suggested that the courts employ a higher
standard of wilfulness where the offence is & true criminal offencs
whereas in.regulatory offences the standard s often quite low: see
Brogan, supra note 33, at 788; Rollin Perkins, Criminal Law, 2nd ed,
{Mineaola, New York: The Foundation Press, 1969) at 780. Fortunately, no
such grend seems to have appeared in Canada. )

See Wefinrib, supra note 29, at 128, where the author writes:
bDespite the confusion that the word has engendered, it has
an accepted place in Federal criminal law and can be
eliminated only with difficulty. The next best thing to
ealiminating it entirely i1s to attempt to give it a clear,
fixed meaning. This has been done by providing that a
person engages in conduct "wilfully" 1f he engages in ft
"intentionally", "knowingly", or "recklessiy".

Law Reform Commission of Canada, supra note 51, at 18B.

In Rockford Rural Counci! v. P.L,A., [1914] 2 K.B. 916, Darling J.
discussed what he considered to be tht difference between,the words
‘suyffer' and *permit'. Most academic writers, however, suggest that the
three terms are virtually synonymous; see J.L1.J. Edwards, supra note §5;
Colin Howard, supra note 8, at 55; Smith & Hogan, supra note 5, at 112.

Canadian courts do not appear to have exercised tpeﬁselves unduly over any
distinction in meaning. Whenever the issue has been raised the courts
seem simply to have held that the terms bear the sanme meaning; see, for
example, R. v. Sawicki (1960), 32 W.W.R. 380 (Sask.Q.B.) {'permit' and
'allow' "practically synonquys"); R. v. Hawinda Taverns Ltd. (1955), 112
C.C.C. 361 (Ont.Co.Ct.) ('suffer' and 'permit'); R. v. Doble (1921}, 35
£.C.C. 10 (B.C.C.A.) ('suffer' and ‘permit'); R.'v. Shatsky (1945), 1 C.R.
155 (Sask.Q.B.) ('suffers' not distinguishable from ‘'permits'); R. v.
Servico Limited (1977), 2 Alta.L.R.{2d) 388 {Alta.C.A.) ('permits’
synonymous with 'allow' or 'let'); R. v. MacLean and Maclean (No.2)
{1981), 63 C.C.C.{2d) 204 (Ont,Dist.Ct.) (‘'allows' means 'permits'}; Staul
v, Crawford (1968), 64 W.W.R. 568 (B.C.Co.Ct.) ('suffer' means ‘allow' or
'permit'). In contrast, however, in R.- v. Wenberg, [1938] 1 W.W.R. 161
(Alta.5.C.) 1t was suggested at 163 that the word 'suffer’ puts a greater
responsibility upon the accused than if the words 'allow' or ‘let' or
‘permit' had been used. : "

supra note 5, at 163. -

lSee, for example, the exhaustive study by Edwards, supra note 5; Shith &
Hogan, supra note 5, at 112-115; Willlams, Criminal Law: The General

Part, supra note 2, at 163-168; Williams, Textbook of Criminal Law, supra
note 2, at 126-127. ’
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19721 A.C. 824. ' \

o . ' N\ ‘
'See Willlams, Textbook of Criminal Law, supra note'2, at 938-939, whenehbg”_

draws a distinction between causing the actus reus of an offence to be
done by another, which requires mens rea, and causing non-human events,
which may require no knowledge, See also Smith & Hogan, supra note 5, at
115. The difficulties of an approach that attempts to impose a fixed and
t'nflzxible mens rea.component for a verb were noted by Howard, supra note
B, at 55. :

Sece, for example, R. v. Whelan (1908), 9 W.L.R, 424 (B.C.Co.Ct.)

c v
R. v. Dobie (1921), 35 C.C.C. 10 (B.C.C.A.) ('permit' or 'suffer'); R. v.
Stokes, {1924] 3 W.W.R. B69 (Alta.C.A.) ('permit'); R: v. North-Western
Hote) Company Limited, [1943] 2 W.W.R. 182 (Sask.K.B.) ('suffer' or
‘permit'); R, v, Shatsky (1945}, 1 C.R. 155 (Sask.K.B.) ('suffer' or

“tpermit*); R. v. Hawinda Taverns Ltd. (1955}, 112 C.C.C. 361 {(Ont.Co.Ct.)

{('permit' or 'suffer'}; Freake v. Hammersley (1955), 36 M.P.R. 140
(Nf1d.S.C.) ('allow'); R. v. Sawicki (1960), 32 W.W.R. 380 (Sask.Q.B.}
{'allow'); R. v. Dianne Hotels Ltd. (1964), 44 C.R. 97 (Yuk.Mag.Ct.)
{'permit'); R. v. Schill (1968), 64 W.W.R. 316 (Sask.Dist.Ct{.) ('permit!
or 'suffer'); R, v. Bd. of Long Lake School Unft No.30 of Saskatchewan: -
(1974}, 18 C€.C.C.(2d) 58 (Sask.C.A.) ('‘cause' or 'allow'}); R. v. Reynolds

(1977), 34 C.C.C.{(2d) 450 (NH.W.T.S5.C.) {'permit'}.

See, for example, R. v. Bruin Hotel Co. (1954), 12 W.H.R.I(N.S.) 387
(Alta.C.A.) ('suffer’ or 'permit'); R. v. Pecconi (1970), 1 C.C.C.(2d) 213
(Gnt.H.C:) ('cause'); R. v. Ford Motor Co. of Canada Ltd. (1973}, 12
C.C.C.(2d) B (Ont.Prov.Ct.} ('cause' or 'permit'); R. v. Cherokee
Disposals and Construction Ltd. (1973), 13 Cc.C.C.(2d) 8 (Ont.Prov.Ct.)
{'cause' or 'permft'); R. v. lndustrfel Tankers Ltd., [1968] 2 0.R. 142
{Ont.Co.Ct.) {'cause' or 'permit'); R. v. ChinoBk Chemicals Corp. Ltd.
(1974), 17 C€.C.C.(2d) 559 (Ont.Prov.Ct.) ('cause' or 'permit'); R. v.
Power Tank Lines Ltd. (1975), 23 C.C.C.(2d) 464 (Ont.Prov.Ct.) ('cause' or
‘permitt).

£.6. Ewaschuk, "Corporate Criminal Liability and Related Matters" (19755.
29 C.R.N.5., 44 at 58, .

(1971), 4 C.C.C.(2d) 196; see also the way in which thls was interpreted
in R, v, Dovco Holdings Ltd. {1977}, 34 C.C.C.(2d) 317 (Ont.Div.Ct.}.

Id, at 202-203,

{1953); 10 W.W.R.(N.S.) 146 (Han:C.A.]: see also Clarke v. R. (1969), 5
C.R.N.S5. 291 (Ont.Co.Ct.),

N
{1978), 40 C.C.C.{2d) 353 (5.C.C.) at 375.
As was noted by Dickson J. in Sault St. Marie, the new category of strict,
as opposed to absclute 17ability, was applied prior to Sault Ste. Marfe in
R. v. Servico Limited {1977), 2 Alta.L.R. 388 {(Alta.C.A.), a case
involving the_proper interpretation of the word ‘permit’'. :

¢

r————
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For cases involving 'knowingly permits', see R. v. Fellger (1954), 13
W.W.R.(N.,S.) 132 (Alta.Dist.Ct.); Hinkey v. Hatoba; Jenkins v. McDougall
{No.2) (1952), 6 W.W.R. 85 (Alta.Dist.Ct.)., For cases finterpreting a
statute using the phrase 'wilfully suffer', see R. v. Winberg, [1938] 1
W.W.R. 161 (Alta.5.C.} and Qavidsen v. Canadian Pacific Railway Company
(1952), 9 W.W.R.{(N.S.) 239 (Alta.Dist.Ct.]).

3
Edwards, supra note 5, at 119-122. He does, howaver, acknowledge that
there are occasions where the word 'knowingly' does have an additional

role of {ts own over and above modifying permitting; Smith & Hogan, supra
note 5, at 114.

supra note 77, at 375, -

-
In "Sault Ste. Marie, Mens Rea and the Halfway House: Public Welfare
Offences get a Home of Thelr Own" (1979), 17 0.H.L.J. 415 at 443, 'Allan
Hutchinson is critica® of the "result-orfented" basis of the decision and
argues that the prior caselaw cited by the Court did not necessarlly lead
te the conclusien that the offence should be one of strict 1iability.
However, an examination of 4he prior caselaw, particular Royal Canadian’
Legion, supra note 74, and Miller, supra note 76, dees suggest that strict
liab!lity, as in Sault Ste. Marie, was exactly the approach that many

courti wou[g have preferred to adopt had the option been open. For an

exam seéhg; v. Servico, supra note 78. In R. v. Bd. of Long Lake
School Un%t No.30 of Saskatchewan, supra note 71, the judge. at first
instancg 41d ptace the offence in the "third category" of strict, as
opposed to absolute, liability. On appeal, his approach was rejected on
the grounds that there were only two categories of offences.,

Witllams, Textbook of Criminal Law, supra note 2, at 127; Willlans,
Criminal Law: .The -General Part, supra note 2, at 163. 0lder Canadian
caselaw alsao seems to suggest this; see R. v. Doble, R. v. North-Western
Hote)l Co. Ltd., R. v. Shatsky, R. v. Hawinda Taverns Ltd., R. v. Sawicki,
R. v. Dianne Hotels. Ltd., all supra note 71. These decisions were all
based on the English case of Somerset v. Wade, [1894) 1 Q.8. 574, where 1t
was held that a person couTd not be convicted of 'suffering' gaming In the
absence of "knowledge, connivamrce, or carelessness® on his part. -There is
never any discussfion in any of the cases about whether "carelessness" s
enough to constituté mens rea; the guote is simply reproduced.

For other -cases, see R. v. Aberdeen Paving ttd. (1981), 45 N.S.R.(2d) 344
{N.S.C.A.}: Ministry of the Environment v. Exolan Co. of Canada Ltd.
{1981), 36 0.R.(2d) 530 (Ont.Prov.Ct:); R. v. Byron Crcek Collieries
Linited (1978), 8 C.E.L.R., 31 (B.C.Co.Ct.).

{1980), 30 N.B.R.(2d) 365 (N.B.0Q.B.).

(1980), 4 MAV.R. 241 (Ont.Co.Ct.).

N
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Presumption of Innocence and Burden of Proof

A comprehensive ana]ysis-of the burden of proof in ¢riminal law is beyond
the scope of this paper. MNonetheless, as the ﬁrevious discussion deﬁonstrgtes.
which party Sgars the burden of proof and the extent of th;t burden are often
crucial at trial. Rengd1ess of the mental element of the offence, wh{ch side
‘'has the anus of its proof or disproof mny make the difference between

conviction ‘and acquittal.

The right to Be presumed fnnocent until proven guilty s now guaranteed in

s.11(d) of the Charter of Rights, which states:

Any person charged with an offence has the right

{d}) to be presumed {nnocent. until proven guilty according to law in
a failr and public hearing by an Independent and
impartial tribunal;

In R. v. Oakes, the Supreme Court of Canada described the presumption of

innocence as "a Kallowed principle iying at the very heart of criminal law"t

and held that s.11(d) had the fellowing minimum content:? *

i |
First, an individual must be proven guilty beyond a
reasonable doubt., Secondly, it is the State which must
bear the burden of proef.... Thirdly, criminal .

"prosecutions must be cnrr1ed out in accordance with 1awfu1
procedures and fairness.

The offence at {ssue in Oakes was possession of a narcotic for the purpose

’

of trafficking, clearly a true criminal offence. MNonetheless, Dickson C.J.C.

was interpreting s.11(d} of the Charter, a provision that applies to every
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person charged with an "affence". Since & public welfare offence

.

fs as much an

offence as possession.for the purpose of trafficking, the rules set out in

Dakes should apply equally to the ‘prosecution of federal or provincial publig

welfare offences.

It never seems t6 have been sar1ogsly doubteg that, wﬁere the burdan of
proof 11es on the Crown prosecuting a provincial offence, the Crown must prove
its case beyond a reasonable doubt.? S1m11arl; no case appears ever to have
suggested that, where an offénce is classed as yegu]atgry rather than truly
criminal, the Crown no longer bears the burden of proving beyond a raasoﬁable

—

doubt. Therefore, even where an accused 15 charged with a strict or absolute

..

1iability offence, the Crown must prer'the actus reus beyond a reasonable ;

doubt before the accused may be convicted.®

The second requirement under s5.11(d), that 1s, that the Crown must bear
the burden of proof, has proved more troublesome anarhas generated conﬁidernh1e
cése]aw. - The rights guaranteed py s.11 are sungct to 5.1 of the Charter which
provides that they ma; be restrictéq by "such reasonable 1imits prescribed by
law as may be demonstrdbly Justified in a free and democratic society".
Therefore, pr;vided that it can meet the test in s.1. a legislature may alter
the general rule that the Crown bears the burden of proof.

Numerous exceptions to the general rule ma& be found in legislation.

Sometimes a statute sets :out special rules for certain types of offences;

5.794{2) of the Criminal Code, which enacfﬁ special rules for summary

conviction offencés, is an example. Often, however, an offence 1tseif is

drafted in such a way as to modify the norma) rules of proof, usually through
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the Jse of presumptions and other provisions that specifically cast a burden
on the accused.® Where a stutu#e contafns a reverse pnus provisfion that
{mposes a persuasive burden on the accused to prove or establish a given fact, -
the accubed must do so on a balance of grobabilities.‘ After ggggél many true
}everse onus provisions presently found in_ statutes may be ruled
unconstitytional; some, at least, will probably be upheld under s.1.

‘

Not all presumptfons impose a legal burdep‘cn an accused, Some_1mp05e
only an evidential burden sao that they may be rebutted if the accused has
adduced sufficient evidence to raise a reasonable doubt.’ In R. v. Pruudlock,’.'
a case decided prior to the Charter, the Supreme Court of Can;da cons1derea

what was then s.306(é)(a) of the Criminal Code, which provided .that evidence

L ]
that an accused broke and entered a place was proof, in the absence of evidence

to the contrary, that he did so with an intent to commit an indictable offence.
Pigean J. held that the words "in the absence of evidence to the contrary"

created only a prima facie presumption against the accused and continued:®

The burden of proof does not shift. The accuigd does not
have to "establish" a defence or an excuse, all he has to

do is raise 2 reaseonable doubt. If there*is nothing in the
evidence adduced by the Crown from which a reasonable doubt-
can arise, then the accused will necessarily have the

burden of adducing evidence 1f he is to escape cenviction.
However, he will not have-the burden of proving his
innocence, it will be sufficient if, at the conclusion of
the case on both sides, the trier of fact has-a reascnable
doubt.

The Supreme Court of Canada has yet to consider whether presumptions such as

the one considered in Proudlock vielate s.llid).“
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So far most cases considering the presumption of innocencde in s.11(d) have

fnvelved true criminal offences. Where public welfare 5ffences are In {ssue,
it is quite possibTe thuf courts will more renyily.invnka s.1 of the Charier to
Justify deviation from the normal rules_of proof in criminal cases. Already
fhere have been sugﬁesttons in various dac1s1dﬁs of the Supﬁeme Court nflCnnadn
that different Charter standards may'apply to public welfare offences.t®
Therefore, while the courts may very strictly pratect the presunptjon of

innocence for true criminal offences, they may be prepared to accept lower’

standards for puETic welfare offences In the Interests of administrative

efficiency.

In order to demonstrate the impact that the allocation of the burden of
proof may have, two illustrations are provided below. Both examples show how
poorly the courts deal with questions of bufden of proof and therafofo serve to
demonstrate the care thap'shou]d be used in drafting offences to ensure that
the burden falls where it Is intended to fall. Withput an awareness of the
ways fn which legislative intention as to burden of proof may be interpreted by

the courts, attempts to provide certain defences for an accused may misfire and

result in him bearing a burden to prove lack of mens rea where that was not the

intention. *

"Criminal Code, s5.794{2)

One exceplibn to the general rule that the Crown bears the burden of proof

is the provisien, found in variuus statutes, that stipulates that, where an’
. \ \
accused claims that an exemption, exception or excuse opperates In his favour,
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the burden §s on him to prove this.!! For example, 5.794(2) of the Crimina)l
: \

Code provides:

Fal
~

The burden of prdving that an exception, exemption,
praviso, excuse or qualification prescribed by law operates
fn favour of the defendant 1s on the defendant, and the
prosecutor is not required, except by way of rebuttal, to
prove that the exception, exemption, provisoc, excuse or
qualification does not operate in favour of the defendant,
‘whether or not it 1s set out in thg information.

Similar provisions may be found in a number of other statutes that create bot%
trué crimes and public welfare offences.*? It should be noted that s.794(2)
appears in P;rt XXVII of the Lode which governs proceedinqs.in summary
conviction matters; there is no analogous p;ovision for proceedings under the

Code in indictable matters.

At first blush the provision appears to be guite sweeping; Interpreted at
its broadest 1t would reverse the burden of proof wherever‘an accused being
tried for a summary conviction offence raised any defence at ail! At Ie;st one
court -has suggested that the provision doe} operate in thi; fashion -holding
that, where an accused raises a common law defence such as necessity, the
burden shifts to hinm tnlprove that defence on a balance of probabilities,??

This broad Interpretation has, however, been soundly rejected, most rccently by

the Supreme Court of Canada in R. v. Perka.?:®

The recent caselaw indlcates that the scope of 5.794(2) and analogous

provisions i1s-really quite narrow., Such provisions are intended to apply only

where a statute broadly prohiblits the carrying out of certain activities but

then creates specific exemptions—from the prohibition. Where an ﬁci#sed is
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the Supreme Court of Canada in R. v. Perka,'* where the accused were charged i

with yafious offences under the Narcotic Control Act. When the accused raised

the defence of necessity, the Crown argued that s.7(2) of the Narcotic Control

Act, which {s worded similarly to s.794(2), placed the burden on them to prove Tt

the defence. Dickson C.J.C. rejected the suggestion that s5.7(2) should.be

applied in this fashion. He noted that the Narcotic Control Act contalns broad

prohibitions but then sets out a number of statutory exceptfons to those

prohibftions, He therefore concluded:t?

It seems clear that it is to these statutory
exceptions that s5.7(2) refers, and not to common law
defences such as necessity. 0One who wishes to plead the
possession of a licence ar other lawful authority 1In
‘response to a charge of importation bears, under s.7(2),
the burden of persuading the trier of fact that such
licence exists. One who pleads necessity bears no such
burden. Section 7(2) does not place a persuasive burden as
to the defence of necessity on the accused.

Provisions such as 5.794(2) are codifications of old common law rules that
N .

had developed in relation to pleading.!* The historical ofigins of the common
law rule were examined in detakl by the English Court of Appeal in R. v,
Edwards.'® The accused in that case appealed-his conviction on a charge of

selling intoxficating liquor without a licence; the main Issue was who bore the

-

bﬁrden of praoving whether the accused had a licence. Lawton L.J. traced the

~development of the rule and concluded that 1t had developed from the ancient

-

rules relating to the pleading of negative averments. As such, 1t was simply a

codification of old pleading practices and was in no way connected with a

o — .

requirement, suggested In some quarters, that the information had to be

T
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particularly within the knowledge of the accused before it would apply.*® He

bl

stated:??

s

In our Judgment this line of authority establishes

4 that over the centuries the common law, as a rasult of

Y experience and the need to ensure that Justice is done both_

/ to the community and to defendants, has evolved an
exdeptlon to the fundamental rule of our crimfnal law that
the prosecutfon must prove every element of the offence
charged. This exception, 11ke so much else in the common
law, was hammered out on the anvil of pleading. It is
limited to offences arising under enactments which prohibit
the doing of .an act save in specififed circumstances or by
persons of specified classes or with specified
qualificatlons or with the i1lcence or permission of
specified authorfities. HWhenever the prosecution seeks
to rely on this exception, the court must construe the
enactment under which the charge 1s laid, If the true
construction 5 that the enactment prohibits the doing of
acts, subJect to provisos, exemptions and the 11ke, then
the prosecution can rely upon the exception.

He further noted that the burden placed on the accused was hot merely an-
evidenctiary bufden; once the rule was invoked, a persuasive burden shifted to
the aécused to prove'on a balance of probabilities that he had been entitled to
do the act. Lawton L,J. was, however, clearly udcomfortable with the potential
scope of,the.rule. He remarked that the rule, “"like nearly all rules", could
be applied in an oppfess1ve fashion; he then suggested that "the Courts have
ample powers to curb and discourage.oppreésive prosecﬁturs and do not hesitate
to use them",6?? 'Lawtun L.J.'s discomfort is readily understqndab]e. Even
limiting s.7.34(2) an& nnalogpus provisions to the narrow role préscribed for

thcm_l: Perka and Edwards, they stiil constitute a sefious violation of the

presumption of {nnocence,

-

The Ontario Court of Appeal considered whether such provisions violate the

presumption of innecence in s.11(d} of the Charter in R. v. Lee's Poultry

<

.
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Ltd.?2. The accused had been convicted at trial on a cﬁarge of operating a

plant without a i1cenca, contrary to s.16 of the Meat Inspection Act (Ont.).

On appeal to a County Court Judge, the conviction was overturned on the ground

“that 5.48(3) of the Provincial Offences Act, which {s analogous to s.794(2) of

— )

the Criminal Code, violated s.11(d). The Crown then appealed to the Ontario

Court of Appeal. Brooke J.A., speaking for the Court, confirmed that the scope
of s.4B8(3) was very narrow. He cited Edwards with approval and held that,
since s.48(3) derived from an old rule of pleading, 1t was not a ttue reverse

onus provision and consequently did not violate the Charter.®*

.

The analysis of Brooke J.A. does not stand up under scrutiny. Regardless
of the origin of the provision, its effect 1s to cast a burden on the accused
. ' - o
to disprove an element of the offence on a balance of probabilities. As such

it arguabiy violates the s.11(d) standard set out by Dickson C.J.C. in

Qakes: 2%

In general one must, I think, conclude that a
provision which requires an accused to disprove on a
balance of probabilities the existence of a presumed fact,
which is an important element of the offence in guestlon,
vieclates the presumption of .innocence in s.11{d}. -

-

There is, however, always a possibility that such provision; may be upheld

L =, -
under s.l of .the Charter on the ground that the matter is one particularly

within the knowledge of the accused and it would impose too great a burden on

the prosecution to have to prove that no exemption applied.?®®

A guestion also exlists as to whe;her & similar common law rule applies

when offences are tried by indictment.?” Since the Criminal Code makes

£l
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specifiz provisidn fgr summary conviction offencesl but fs silant witﬁ respect
to 1nd1ctablg éffences..the better view is that there {s no such reverse onus
for indictable offences. If this is the case, however.'an anomalous situation ki
is created where offences afe hybrid since the burden of proving exceptions and
exemptions will shi{t depen&]ng on the way in which the Crown e]ecfs to
proceed.?* .In such cases, it would certainly be open to an accﬁsed to argue .
that this results in a violation of his right to equal treatment under the l;w;

guaranteed in s.15 of the Charter.??

The elimination of s5.754(2) and analogous provisions, efther through
legislative action or a successful Charter challenge, would be highly
desirable.. As the sftuation stands now, the provisions are haphazardly

applied and it is cjear that many Jjudges are not even aware that they exist.

Furthermore, despite Perka and Lee's Poultry, these provisions continqe to be

' »

applied to inappropriate offencés. Where the legislature wishes to p]gce the
onds on an accused to prove that he was licensea or.othérw1se'ax9mpted from a
prohibitien, a specific p;uvision should be included with the offence. HNot

only would this approach better serve the intereﬁts of Justice, the se1edt[ve

targeting of specific offences might render the provisions less susceptible to

challenge under the Charter.

'Without lawful excuse'

.

The phrase 'without lawful excuse' appears frequentﬁy'1n provisions
[

creating both true crimes and public welfare offences; often there is a further

stipulation that the onus of proving any lawful excuse is on the accused.?®
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Notwithstanding its .frequent appearance, the meaning of the phrase s far from

¢lear, a fact that has been the subject of unfavourable comment by certain

e Judges.3?* 1In his text, Legislative Drafting, G.C. Thornton writes:??

I think it 1s 1tkely that many a draftsman uses the
phrase "without 1awfu} excuse” with none too clear a
vision of what the phrase is 1ikely to mean in the proposed
context. This is not too surprising as the phrase has -a
comforting effect on one's liberal tendencies and anyway

there is not much authority about ft. B s

Until the recent decisfon of the Supreme Court of Canada in R. v.
Holmes,??® the caselaw provided little quidance as to what was meant by a
“1awful excuse'. In general the courts had dec)ined to set out general rules

governing what might constitute a lawful excuse on the grounds that.each case

must depend on its own facts and context. The approach was perhaps best

described by Morden J.A. in R. v. Royka:?**

?

The use of the expression "without lawful excuse" 1In
offence-creation provisions .has laong been a common ane. No
standard or comprehensive meaning can be ascribed to 1t.

In the absence of a specific definftion being given to fit,
1ts meaning has' to be determined from the object of the

legistation In which 1t appears and the subject matter of
fts Immediate context.

In view of the wide varfety of circumstances Yn which a 'lawful excuse’ night
arise, this Jjudicial reticence is ugﬁerstandable. Unfortunately, the

: reluctance of the courts to deliineate the limits of the phrase meant it was

treated in a rathgr'haphazard way, with 11ttle conceptual analysis of the way
ft should operate, regardless of  the specific context. - Although the matter has

now been somewhat clarified by the §upf€he Court of Canada {n Holmes, the

A
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’fi\,ergglaw-il1usjrates the confusion,thét'ﬁay ensue when a term is used in

legislation without a clear idea of what 1t §s expected to achfieve.

It appears that where a Crininal Code offence contains the words 'without

lawful excuse', with no reference to who bears the burden of proof, the onus i{s

orn the Crown to prove beyond a reasonable doubt that the accused did not have a

one Involving strict 11abili£y." The deficﬁlty that this ﬁequirement poses
for the Crown has not eggapgd the notice of the courts. Some Jjudges haQe

i _
suggested that véry little proof may suffice apd that it must often be drawn by
Inference from other proven facts,?? Others have suggested that the phrase
actually does cast an ev{@entiary burden on an accused 'to adduce some evidence
of lawful excuse.'althuguh all he need do is raise a reigunable doubt as to his

guiltt.ae

~

Most provisions containing a lawful excuse exception explicitly provide

that the burden af proof {s on the accused. The way in which the lawful excuse

except10n'operates where it §s so drafted was, unti}l recently, the subject of

‘probabilities.2e

conslderable controversy. The only polnt of agreement seemed to be that the

burden was shifted to the accused to ﬁrové the lawful excuse on a balance of

I v

!

In the majority of cases in which such provisions have been considered,
the courts appear to have favoured an interpretation that reversed the burden

with respect to one of the essential elements of. the offence, in many cases

.knowledge of an essential fact.*® It is sugdested that this approach is

incorrect, both because it is inconsistent with basic canons of statutaory
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interpretation and because {t does ﬁot accord with either the fundamant;1

tenets of criminal law or with s5.11(d} of tha.Charter of Riyhts.

a

Where thg lawful excuse provision in a true criminal offence‘makes no
reference to who bears the burden o% proof, the courts have |nd1cat0§ that In
additi&h to proving all the elements uf the offence, the Crown must alsoc prove
that the gcchsed had no lawful excuse; as such the lawful excuse axcept1nn.1s
tqeated as a superadded defence over and above those normally available to ah
accuged.“ From-a staiﬁlory interpretation perspective this approach is,
cor:;ct since there would otherwi{se be no need to include the phrase. In
criminal offences requiring proof of full mens rea it is implicit that the
tragitional common law defences such .as drunkenness, duress and necessfity will
be available to an accused; there is no need to make specific provision for
them when drafting an offence. Therefore, where additional words such as
‘without lawful excuse' are included in a provision, it may be assumed that

they import sombthing beyond the regular common law defencés.

-

.

There 15 no reason why the phrase should operate differently s!mp]y
because word; are included to reverse the burden of pruoé. If the phrase
‘without lawful excuse' does not réfer to any of the essentlal elements of the
offence when it stands alone, {t should not have this effect when a
qualification is added. Surely the proper approach in such caseé is to require
the Crown to prove all the ,elements of the offence; after the case has been
pro;ed. the accused may then be permitted to establish that, although he did

commit the offence .in gquestion, he had a lawful excuse for so doing.
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This was the approach followed by the Ontario Court of Appeal 1n R. v.
v

*Santeramo,*? wheré the accused appealed his conviction on a charge of

pussession of counterfe1; money "wlthout lawful Justification or excuse; the
proof of whlch_1ie§-upun him",*?* The sole 1ssue before the C;urtxwas whether .
the Crgwn_had to prove that the accused knew the money was counterfelt or
;%ether, once the Crown had established that Ehe accused had actually been in
possession oé counterfeift money, fhe burden fell on the accused to prove, on a

balance of probabilities, that he had not known that the money was

counterfelt,

In a'cagefu]1y reasoned decisfon, the Court focused on the central role of
{ S
the doctrine of mens rea In the criminal law and held that the phrase did not
obviate the need for the Crown to prove knowledge on the part of the accused.

-

Brooke J.A., speakling for the Court, went to great lengths to distinguish
caselaw cited by the Crown.as authority for tﬂe proposition that the onus was
on the accused to prove lack uf kno;ledge. By characterizing R. v. Robinson**
as o case where the lawful* excuse alleged had not been lack of knowledge but

rather tack of intentfon to use the counterfeit coins as currency, he was able

to treat fnconyenlent statements made by Laskin J. in the Supreme Court of

.Canada as obfter. Instead he adopted, as the basic principle upen which his

Judgment was founded, the classic statement made by Cartwright J. in R. v.

Beaver:*t

’
.

The essence of the crime {5 the possession of the forbidden
substance and In"a ¢riminal case there is in law no

possession without knowledge of the character of the
forbidden substance,

-

N ,
( .

T~



- 169 -

-

Vahe Applying Beuvergto the offence under consideration, he concluded that the,

burden was on the Crdwn to prove knowledge on the part of the accused. 1In his
view the effect of the phrase 'without lawful excuse or Justification' was

simply to provide the accused Qith an additional defence that might be ralsed
onceqthe Crown had prode beyond a reasonable doubt that thoﬂhcusad'had been

in possession of coins he knew to be-counterféit; Brooke J.A. explalined:*e

T

The §ssue of Tawful Jjustification or excuse arises only
after the Crown has proved beyond a reasonable doubt the
élements of the offence ™ So in this-case at the conclusian
of the evidence if there was a reasonable doubt as to an
element of the offence, the accud{d ought to be acquitted.
If, on the other hand, the Crown has satisfled 1ts onus in
that regard beyond a reasonable doubt, then the trial Judge
must consider if the accused has proved a defence of lawful

Justification or excuse by a preponderance of
evidence....

In my view, the inclusion of the words "lawful
Justification or excuse" ought to be so conslrued; that is
to say, construed as adding a defence that would not
octherwise be available under the secticon and not as
limiting the meaning of the section by eliminating what
would aotherwise be an element in the Crown's case and the
defence that it had not been proved.

Although Brooke J.A. d!a acknowledge that it was within the power of Parliament

’ .
to cii}Le a criminal offence that operated in the way argued by the Crown,

1 .
he fndicated that it would take "clear ungéguivacal language" 1n order to do
. ‘ .

so. In the absence of a clear indication of such an intention, 1f would offend

the bas1c princ¥tples of criminal law to interpret a provislon in that manner.

b

Santeramo was decided before the Charter of Riqhts'caqe fnto force in

1982. Since s.11(d) of the -Charter now provides a constitutionally e€¥renched

right to be presumed Innocent until proven guilty, the Santeramo analysis might
. 7 S ———

’
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have been expected to gain some acceptance as & way to fnterpret similarly

-

4

worded offences in a consfitutionar fashion. Tnstead. until the Supreme Court

‘of Canada released its dacision in Holmes v. R.,*? the Santeramo appronch was
—_—

virtually fgnored.
Indeed, Santeramo was flatly rejected Qy the majority Judgmenf of the

British Columbia Court of Appeal in R. v. ggigg." As In Santeramo, the
';ffence under consideration was possession of counterfeit money. The Crown
ap;ealed the trial Judge's decision to quash the inqictmbnt on the‘grounds that
the phrase 'without lawful Jjustification or exngif. the proof*of which lies
upan him®' created a reverse onus provision that violated s.11(d}. Carrothers
JoAL, llﬁh_yh;m Cheffins J,A. concurred, held that Santeramg was wrongly
decided and that once the Crawn has proved possession-;f money that 1s, in
fact, counterfzit, the accused's know1edq5’2ﬁféts countenfeit'nature is to.be
presumed. The‘accusad is then entitled.-as ; ﬁatter of lawful Justificatfon or
excuse, Lo prove on a balance of probabjlities that he had nct known that it

wias counterfelt.

The majority reasoning in Burge Is open to criticism since Carrothers J.A.

(//’TH arly did not fully understand the Supreme Court of Canada's decision in
0

akesg, +¥ Thgnughout his reasuns for Judgment he failed to appreciate that, on

his interpretation, the lawful excuse provision under consideration fell
squarely within the tlass of reverse onus provisions prohibited in Oakes. At
o . —8Kes
L3 ’ -
one point he explicitly stated that his {nterpretation did not place such a

burden of proof on the accused with respect to an essential element of the

L]
offence; 1t merely required him tao displace a presumption. Since the

.

presumption ipvblved knowledge that tHe money was counterfeit, surely an

* - o
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essential elemeht of the offence, and required proof by. t} accused on a

_—

balande. of probabilities, it {s d1ff1cuit to, see how this did not Have
precisetly the effect that he c1aimah ft did not have.

Cafrﬁthers q.A.'é interpretation converted the ofrencplinto one of 5tfict
lrabillty,l1mbosiﬁg a burdén on the accused to dlsgrove an. ossentdal element of
Ehe'offence; as such, ft should have resulted in a clear vielation of 5.11(&)
which could‘only be savea under s.1 6f the Charter. Unfortunately, Carrothers
J.A. also misunderstood the proper approach to s.l as set out fin Dakes. Under
the Dakes analysis, the violation Of”s.ll(éi”;?;in have been permissible if the
Crown.ﬁad ﬁroved it to be 'a reasonable 1im|t-pfescribed_ﬁy 1aw thaf Was
demgnstrably Jﬁ;tified in a free ana democratic 'soclety' under s.1. Instead of

fellowing this two-step process, however, Carrothers J.A. telescoped ss5.1t(d)

and 1 and concluded that there was no violatfon of s.11(d) because the reverse

.

-

onus was reasonable. ~Thus reasonableness was integrated into 5.11(d} and did *

not haée to be established by the Crown under s.l.

~ ) B _

In a strong dissent, Hutcheon J.A., expressly adopted theyapproach of the

Ontario Court of Appeal in Santeramo, calling it "a masterful Wwnalysis of
Canadian, English and United States decided cases".%° As a redult, he did not

have to consider Qakes or the way it had been misinterpreted byinis

colleagues,

The issue was flinally addressed by the Supreme Court of Canada in R. v.

Holmes,®! where the majority of jJustices hearing the case opted for a
. A b
Santeramo-type analysis. In that case the accused was charged with possession
. . *

of house-breaking instruments }without'1awfu1 ekcuse, the prooef of which lies
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upon him". The trial judge guashed the {ndictment on the grolnds that the

phrase crqpted a reverse onus provision that_vioiated the presumption of

3

ifnnocence in s.11{d) of the Charter -of Rights. 0On appeal by the Crown, the

Ontario Court of Appeal._ found that the provfsinn did not contain.a true reverse

onus provision and that éonsequent1y there was no constitutfonal violation.®?

-

Writing f9r the Court, LaCOUﬁc1ére J.A. began bylnoting that the Crown
must prove all-the elenents ﬁf the offeﬁce beyond a reagonab1e doubt; only then
did a burden shift to the accused to prove a lawful excuse on a balance of
probabjlit1es:‘ He thus approved the Santeramo approach, a15e1t without
mentioning the Ease ftself. He then considered what circumstanEes_might

constitute a lawful excuse. ' ) -

. o . .
) "71 -
pp\dlvided lawful' excudes into two categories. The second class of excuse

was the kind envisagedfin Santeramo. Lacourciére J.A. gave as an example an

explanation that the accused was a plumber or a tradesman who used such tools
e

to préctice his trade. In such cases, where the Crown had proved all the
el;ments of ghe offence beyoﬁd a reascnable doubt, it would be open to the
accused to prove that since ﬁe was a plumber he had a lawful excuse for
possessing the suspicious tools. The first category of excuse, however.-was
comprised of traditional common law defences such as dure;s. automatism,

S ‘

fnsanity and drunkenness, which normally an accused would net be required to
prove. Lacourciére J.A. labelled these “"extraneous excuses" since they would

only be invoked by an accused to exculpate himse1f‘after'thé Crown had proved

all the elements of the offence.?3

\’
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Klthough this was not clearly art1cu]a£ed In the deciston, he apparently
believed the phrase *without lawful e#chse. the proof of which 11es upon nim’
to have 2 two-fpld'gffect. It provided the accused with an additional defence
of innocent purpose. It also reversed the normal Burden of-prouf for criminal
defences by requ1r1nq the acc;sed to prove certain defences aon a balance of
probabilities rather than s1mp1y permitt1ng him to adduce evidence that rafsed
a reasonable doubt. In his vfew this could not violate s.11{d} of the Charper
because, the accused woulq:3t111.£p be presumed innocent until the Crown had”
proved all the eféments of the offence. It simply a{tered the burden for
proving defeqies that might exculpate the accused once it had been establ{shed

that the offence had been committed.

In the Suprere Court of Canada, the five~member court agreed unanimously (J/

that the appeal should be dismissed and the case-remitted for trial.®*: The

Justices did nrt, however, all follow the same path in reaching this

conclusion. Mclntyre J., with whor two other Justices concurred on this paint,

adopted- the approach set-out in Santeramo and held that the words haa
orig1na11y been inETﬁLed in the offence to provfde a defence of 1nnocent
purpose, In his view subsequent amendments to the provision had rendered the'
phrase redundan& although {t had been retaingd out @f an abundance of cautian.
He insisted that it pould,not possibly haverbeen intended to Include
traditional common law and statutory defences, stating:®®

.
The words "without lawful excuse" do not encompass excuses
and Justifications that would exist if those words were-
gmitted from the section, and thus require prﬁof by the
accused. Manifestly, if the words were omitted from the (
Code, general common law #éxcuses, such as duress or
authorization by law, would continue to be available to the
accused. The conclusia 3that these general common la
excuses are not encompassed within the phrase "without
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lTawful excuse®, entalls the further cgnclusion that these
excuses need not be proved on'a balance. of probabfilities.
since they are not affected by the words "the proof of

which lies upon him". Consequently, these excuses are, and’
have always been, with respect to this offence, available

to an accused on exactly the same basis as they are in any
other criminal offence: as long as the accused can raise a
reasonable doubt, he s entitled to an acquittal.

It is possible to quibb{é with the details of his reasons for judgment --

‘careful reflection suggests that the provision is not superfluous because there

are stAll sltuations where the phrase may provide & defence for an accused,
Nonetheless, the“pgnernl thrust(of his decisfon is ,cleariy correct. Basic
principles of criminal wa stibulatglthat traditional common 1aw dEfences will
be avaflable to an nccused,”}egardless of whether the offence with which he is
charged contains the words 'wfthoq} lawful excuse', Therefore, the only
possible Justification for including. these words in an offence would be to
provide a defepce that would not otherwise be available.

-

A very different approach was fol]owedeey Dickson C.J.C. with whom Lamer

a

J.. concurred. [n-rnther technical and legalistic rgagons for Jjudgment, he
disagreed with the interpretation given to the phrige by the majority and
Instead adopted 2 position that closely resembled/that taken by Lacourciére

-

J.A- in the Court of Appeal. In his view, s.7(3) of the Criminal Code uses the

word 'excuse' broadly when it provides that all common law Justifications and

excuses continue to be available under the Tode.®® Sfﬁce Parliament has given

no indication that it Intended a more narrow scope for the word when it was
&

used in the phrase 'without lawful excuse', it must be taken to h&ve fintended
-

- - X » )
all excuses, not iust that of innocent purpose, to fall within its ambit.®?

Therefore, whenever an accused seeks to raise an extraneous excuse. to excuipate
y. .

T S
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himself after the Crown has proved {ts case, he must prave it on a balance of

probabilities,®* ' : *

Dickson C.J.C.'s reasons for judgment are troubling in a number of ways.
He fgnores the fact that, notwithstanding the basic principles of statutory

1nterﬁretation, the. Criminal Code was drafted at different times with different

objects in mind. Therefore it should no: necessarily be assumed that any word
is used consistently throughout the entire Code. Furthermure, the
interpretation he glves to the phrase flies in the face of some of the most

basic principles of criminal law. Surely more substantial ev1£;nce should have

been E?qyired before Parliament was taken to have abridged such fundamental

principies. Finally, and perhaps most damning, is.the fact that the reasoning

ftself {s faulty slince he appears to have confused two related but distinct

v

concepts. His decision is clearly based an the Lacourclére notion of
extraneous excuses that may be ralsed once the Crown has proved 1ts case.

= 3
Nonetheless he repeatedly refers to excuses in apparent contrast to

.

justifications, a distinction recognized An s.7(3} of the Criminal Code but
. : )

which 1s by and large ignored in Canadian criminal Jaw. As 2 reéult. this

section of his reasips for judgment {s difficult to follow. }

“

-

After Holmes, the issue of ti.> effect of the phrase 'without lawful

excuse, proéf of which lies upon hin' should be finally settled. Although

certain port1uns of his reasons for Judgment suggest that Mclntyre J. intended

to confine his holding te the specific offence under consideratian, general
statement that the phrase does not appiy te those defences that would be

available even If the phrase was not included in the provision is broad enough

‘to apply to all offenq@s. Since this fs ihe only fnterpretation which accords
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with‘both the general principles .of statu;ory,1nterpretation and the

fundamental tenets of criminal law, it may be hoped that it will prevail.®®

The cases discussed above involved offences requiring proof of full mens

"rea. HWhere a provision creates-a strict 11abilfty offence there 1s no reason,

however, why a lawful excuse exception should not operate in the same fashion.

The approach presupposes that the term 'lawful excuse' provides an accused with

* an add!tional defence beyond those that would normally be avallable to him.

Where an offence is one of strict liability, there may be occasions where an -

~

accused may have a lawful excuse that cannot be categorized either as a
reasonable mistake of fact or due diligence. In such cases, the inclusion of =

the phrase 'without” lawful excuse' may provide a defence where an accused would

otherwise have been convicted.

A question remains as to who should bear the burden of proof whep a strict

11abtlity. offence contains a lawful excuse exception -that is silent as to the

burden of proof. Although this issue does not appear ever to have received

Judicial consideration, the better view would seem to be that the burden would

-~

. be on the Crown. Sault Ste. Marle was simply.a mens rea case. Where defences

notﬂﬂirectly.relating to mens rea are invoked by an accused, Sault Ste. Marie

should have no application and the normal rules governing burden oof
should apply. . . \ N
Fd .
@ .
. & .
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Presumption of Innocence and 8urden of Proof i "

Notes

{1986), 24 C.C.C.(3d) 321, at 333.

1d. at 334-335,

v. Ofilorenzo; R. v. Bancroft {(1984), 11 C.C.C.{3d) 13 (Ont.C.A.); R. v.
11 (1978), 32 N.S.R.(2d) 579 (N.S.Co.Ct.); R. v. Peleshaty (1949), 96
C.C.C. 147 (Man.C.A.); R. v. Nat Bell iiquors Ltd., [1922) A.C. 128
{P.C.). See, however, Marc Rosenberg, "The Charter: Presumptions and the
Duty on the Prosecution to Provide Evidence toc the Defence" (1585), 31
M.V.R.. 181 at 181—-182, where he suggests that there Is an argument that
the reasonable doubt standard need not apply to provincial offences.

This is, of course, not to say that the legislature could not alter the
reasonable doubt standard as long as it could meet the requirements of
s.1. So far, however, this does not appear ever to have been an {ssue,

presuqab1y because the reasonable doubt standard 1s very deeply entrencned
in Canadian criminal Jurisprudence.

An idea of the types of presumptions that may be found in legisigt1on 15
provided by Dickson. C.J.C. in Qakes, supra note 1, at-330-331. -

This was the type of reverse onus provision struck down' in Dakes, supra
note 1; see also R. v. Appleby (1971}, 3 C.C.C.(2d) 254 {(5.C.C.).

{1978), 43 C.C.C.(2d) 321 (S.C.C.}). - -

Id. at 325.

It might be noted that in its recommendations for a new Criminal Code,
contained in Report 30: Recodifying the Criminal Law (Ottawa, 1986), the
Law Reform Commission of Canada appears to have eliminated virtually all
presumptions. The Commission expressly s&tates, at 72, that it was
motivated in part by concerns over s.11(d) of the Charter.

See Reference Re Section 94(2) of the Motor Vehicle Act (B.C.) (1885), 48

C.R.{3d) 289 (5.C.C.); R. v. vafllancourt (1987), 60 C.R.(3d) 289
(s.c.Cc.). ' '

%

These provisions have been the subjJect of considerable acﬁdemic eriticism:
see Marc Rosenberg, supra note 3; Rupert Crass, "The Golden Thread of the

English Criminal Law", Rede Lecture, 1976 (Cambridge: Cambridge University
Press, 1976). '

For other examples, see Narcotic ContFol Act.jﬁis.c. 1985, c.N-1, s5.7(2);
Food and Drugs Act, R.S.C. 1985, c.F-27, ss.41(2), 50(2); Tobacco Products

Contrel Act, S.C, 1988, ¢.20, s5.19(3); Provincial Dffences Act, R.S.0.
1980, c¢.400, s.48¢3). o

-
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R. v. Kennedy (1972), 7 C.C.C.{2d) 412 (N.S.Co.Ct.). .
{1984), 14 C.L.C.(3d) 385 (5.C.C.); see alsd R. v. Walker (1979}, 48

C.c.C.(2d) 126 (Ont.Co.Ct.). : )

Reference should, however, be made to the recent decisfon of the House of

Lords in R. v. Hunt, (19871 1 A)1 E.R. 1, where the scope of the common

law equivalent of s.794(2) was extended. In "The Presumption of .
Innocence;: -A New Era® (1988), 67 Can.B.Rev. 1, Richard Mahoney provides a

very interesting discussion of 5.794(2) and the developments in England at .
40-49. Hunt has been the subject of considerable controvérsy; see Francis
Bennfon, "Statutory Exceptions: A Third Kndi in the Golden Thread",

(1988 Crim.L.R. 31; D.Jd. Birch, "Hunting the Snark: the Elusive

Statutory Exception", [1988) Crim.L.R. 221; Patrick Healy, "Proof and

Policy: No Golden Threads", [1987) Crim.L.R. 355; Peter Mirfield, "The

-

Legacy of ilunt", [1988) Crim.L.R. 19. T - -

—

Exactly what constitutes an "exception, exempt16n. proviso, excuse or

qualification" has proved to be a source of difficulty for the courts.

For a survey of the caselaw, reference should be made to R. v. Hundt
{1971), 3 C.C.C.(2d) 279 (Alta.C.A.) and to Orinkwalter & Ewart, Ontario
Provincial Offences Procedure {Toronto:; Carswell, 1981) at 190-192.

4

supra note 14,
[d. at 405.

Far an intereéting discussion of.the historical development, see David
Finley, "“The Presumption of Innocence and Guilt: Why Carroll Should
frevall over Qakes" (1984}, 3? C.R% 115 at 123-~125.

(1974), 59 Crim.App.R. 213,

_The Court's position that the rule fn no way depended on a circumstance

being peculiarly within the knowledge of the accused was at odds with much

of the caselaw up to that point. For a discussion in which it {s assumed

that the basts of the rute {s special knowledge on the part of the

accused, see Glanville Williams, Criminal Law: The General Part, 2nd ed.

(Eondon: Stevens & Sons, 1961) at 901-5904, )
;-

supra note 19, at 221.

- 1
fd. at 221. A similar conceTn does not, however, appear to have troubled
the House of Lords in R. v. Hunt, supra note 15.

{1985), 17 C.C.C.(3d) 539.

In dekermnining that s.lltdf of the Charter Qas not violated, he applied .
the test set out by the Ontario Court of Appeal in R. v. Dakes (1983), 2
£.0.0.(3d) 339. That test was subsequently rejected by the Supreme Court
of Canads in Oakes (1986), 24 C.C.C.(3d) 321. However, in view-of the
approach adupted by Brooke J.A. to the interpretation of 5.48(3), .it seens

unlikely that he would have regched a differen{\resulx had the Supreme
Court of Canada's test been applied. .

—

FAY
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26.
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T 29,

30.
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.

Prior to the decisfon in Lee's Poultry, the Ontario Court of Appeal's tast
in Oakes was applied to upheld the constitutionality of 5.794(2), then
$.730(2), of the Criminal Code in R. v. Rogers (1984), 29 M.V.R. 126
{Ont.H.C.}). 1In that case the Court found that a true reverse onus was
created; howevery the provision was saved because it met the Court of
Appeal's ‘rational connection' test.

v

(1986), 24 C.C.C.(3d) 321 at 343, The recent dacision of the Supremg

Court of Canada in R. v. Holmes (1988), 64 C.R.(2d) 97 suggests thak¢the

provision may violate s.11(d) by requiring the accused te prove an {alemant
of the offence. '

This is precisely the course taken in R. v. Gray (1986), 30 C.C.C.(3d) 234

{B.C.Co.Ct.), where the Court applied Qakes to hold that what was then
5.730(2) violated s.11(d) of the Charter but upheld the provision under

5.1,

Section 794(2) has been applied, no doubt {incorrectly, in some cases where
the Crown has proceeded by way of indfctment: see R. v. Volk (1973), 12
Cc.C.C.(2d) 395 (Alta.C.A.) and Duchesne v. The Queen {1976}, 36 C.R.N.S.
365 {(Que.C.A). There has been virtually no consideration, however, of

~whether a common law rule exists in Canada,similar to the one Edwards and

Hunt indicate exists in England. Yhere appears to be only one reported
case in which the 1ssue has been raised. In R. v. Cameron, [1966] 4
C.C.C. 273 (Ont.C.A.)}, leave to appeal to S.C.C. denfed (1967), 1 C.R.N.S.
277, Aylesworth J.A. firmly rejected the suggestion that such a common Jaw
rule operated in Canada with respect to trials on Indictment., Laskin J.A,
also appears to have adopted this position, although he subsdguently
suggested that such a rule may apply in "licence or permit" cases. MacKay
J.A. seemed to create his own common law rule, suggesting ithat there 15 an
evidential, but not a persuasive, burden on an accused to prove thatlhe
acted with lawful-excuse, Since the better view would therefore appear to
be that no-commof law rule exists in Canada, 1t {is probable that the
recent English developments stemming from the decision of the House of
Lords in Hunt will not be adopted in Canada.

It should, of course, .be fairly clear that s.794(2) should not be applied
at all to this offence, or, Indeed, to most offences under the Criminal
Code since they are not the type of offences for which the courts in
Edwards and Lee's Poultry said the provision was designed. Part XXW1 of
the Criminal Code governs procedure in summary conviction offences under
numerous regulatory statutes. It may therefore be argued that s.794(2)}
was included for the narrow purpose of reversing the burden of proof whera
an accused claims” an exemption to.a general prohibition contained 1n some

In 1ight of recend s.15 decisions such as R. v. Andrews {Supreme Court of

-Canada, February 2, 1989), {t seens dﬁlfke]y that such a challenge would

succeed. . ¥
¢ -

Although this discussion concentrates on the phrase ‘without lawful

excuse', numercus variations may,be found in statutes. Among thexmpost

common are 'withoUt Tawful Justification ar excuse', 'without lawful

authority’ apd ‘without reasonable excuse'. The reason for these
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*

different formulations is unclear. For the purposes of this dtscussion it
will be assumed that they all operate irn the sams Fashion und bear
similar, 1f not identical, meanings., Some doubt may be .cdst upon this
1ast assumption by Dickson C.J.C.'s reasons for Judgment 1n the recent
decislon of the Supreme Court of Canada in Holmes, supra note 25. This
case 1s disclssed in greater detafil below.

R. v. Roberge (1980), 31 N.B.R.{2d) 670 (N.8.0:8.); Canbridgeshire and
Isie of Ely County Council v. Rust, [1972) 2 Q.B. 426.

G.C. Thornton, Legis]at1ve Drafting, 2nd ed. (London: Butterworths, 1979}
at 281. ~

F
supra note 25,

{1980), 52 C.C.C.(2d) 368 (Ont.C.A.) at 374.

R. v. Yuman {1910}, 17 C.C.C. 474 (Ont.C.A.): R. v. St. Clafr (1913), 21
c.c.C.. 350 {Ont.C.A.); per Hodgins J,A., lepave to appeal to S.C.C. denied
1 C.R.N.5. 227; R. v. Cameron, [1966] 4 C.C.C. 273 (Ont.C.A.); R. v.

Taylor (1970), 73 W.W.R. 636 (Y.T.Mag.CLt.). For a rétent case, see R. v.
Machtans (1987), 2 W.C.B.(2d) 294 (Alta.Prov.Ct.[Crim.Div.]).

See dlscussion infra. . _ . . ' -

R. v. Lameron, supra note 35, per Aylevworth J.A. with whon Schroeder and
McLellan JJ.A. concurred.

R. v. McFall (1975), 26 C.C.C.(2d) 181 (B.C.C.A.); R. v. Cameron, supra ~_
note 35. where McKay J.A. stated that In his. view there was an evidential
burden on an accused to adduce such evidence. ' .

~

'gg v. Cameron, supra note 35, per NcKay J.A. gt 293, See, however,

Glanville Williams, supra note 20, at B896-904, where he indicates that, -
although most courts have "adopted the balance of probab111t1e5 standard,

it would be preferable i1f the only onus on the acclUsed was to raise 4
reasonable doubt, )

Such an approach appears to have been accepted in the-following cases,
although .none of the courts_aha1yzed what they were duing: - Tupper v. R.
{1967), 2 C.R.N.S. 35 (S.C.C.); R. v. Kozak and Hoore (1875), 20
c.c.C.(2d) 175 (Ont.C.A.). R. v. Robinsan (1973), 10 C.C.C.(2d) 505
(S.C.C.) also appears to support this approach, notwithstanding Brooke
JoA.'s attempts to interpret it differentlyyin R. v. Santerame (1976), 32

‘C.C.C.{2d) 35 (Ont.C.A.).

“For example, In R. v. McFall (1975), 26™C.C.C.(2d) .181 (B.C.C.A.), the

accused was charged with possession of obscene films "knowingly without
lawful Justification or excuse",. Taggart J.A. stated twice in his reasons
for Judgrent that In his view the phrase presuppnsed the commission of the
complete offence and that the phrase permitted an accused to show that he
had an excuse or Justification for committing the offence.

P
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{1976), 32 €.C.C.(2d) 35,

See Hewet€ & Manning, Criminal Law, 2d ed. (Tcruhto: Butterwurthsﬁ 1985}
4t 723, where the authors commend the approach in Santeramo for cgnforming
wlith the normal requirements of the criminal law.. [

(1973), 10 C.C.C.(2d). 505,

(f957), 118 €.C.C. 129 (5.C.C) at 140.

supra note 42, at 44,

"‘\ .

[(1987] 1 W.W.R., 641,

(1986}, 24 C.C.C.(3d) 321 (S.C.C.).
suprﬁ note 48, at 649,

supra note 25. “ﬂ'—-f;>

(1983), 4 C.C.C.(3d) 440 ——

Although this was never articulated, tacourfére J.A. was clearly adopting
the 'true defence' approach discussed by Mahoney, supra note 15, at 3-13.

supra note 25. ’

ld. at 121-122. .
Section 7{(3) is now s.8(3) in R.5.C.1985, c.C-46.

His approach in this case may be contrasted with the one that he took in
Perka, supra note 14, where he Interpreted the phrase ‘exception,
exemption, provisio, excuse or qualification' very narrowly so as to
include only those excuses set out In the statute as exceptions to the
general prohibition, It did not include any of the regular defences that
are normally avatlable to all accused.

Dickson C.J.C. did ultimately uphold the chailenged provision by stating
that he would sever the unconstitutional reverse onus provision.

Regrettably, the Ontario Court of Appeal has recently glven cause for
concern in its decisfon in R. v. Ireco Canada Il Inc. {1988), 65 C.R.(3d)
160. In that case the accused had been charged under the Customs Act with
harbouring illegally imported goods "without lawful excuse, the proof of
which shall be on the person accused". After stating that Holmes had
turned on the particular offence under consideration, the Court dec]ared_
the offence to be unconstitutional because the lawful excuse provision
imposed the burden of proving mistake of fact on the accused! In view of
McIntyre J.'s general statement, 'reproduced above at/n.55, 1t 1s difficult
tc understand how the Court reached the conclusion ghat it 'did.

\ . / L
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Conclusions \\/// -

. : . 4
When the Supreme Court of Canada released Its decisfon in Sault Ste.

Marte, 4t was recefved with eager -anticipation. At last the Court had/impﬁéed

order upon chaos by“introducinq'a rational and coherent regime for classifying

. offences that would ensure falrness for accused persons yet not unduly -

-,

interfere with the efficient administration of Justice. Ten years later the

bloom is off the rose and the shortcomings ¢f Sault Sté.'Hariu have become more

apparent. The Court's radlcal move -in adopting a three-category reqime'bl1ndpd

many to the' fact that in a number of wa}s Sault Ste. Marfo was a conserv¥tive

decision. Apart from the recognit1on'of a third category of foenc353 there

- + *
— was little in the decision that was ground-breﬁk{ng“and much that had been

-

heard before. In fact, the révo]utionary nature of even the third category is

questionable when ™t 1s remembered that essentially all the Court did was

-

accept the proposals advanced by the Law Reform Commission of Canada only a few
v * -

years earlier:?

N The Court retained, without discussion, the traditional distinction =

between true crimes and public welfare offences. Although it referred to the

two types of offences with some frequenhy and propounded a scheme based on
. 4 .

~

thelr fundamental differences, the Court provided virtually no guidelines for
determining when an offence should be classed as one or the other. It was as

“Af the distinction was so clear as to reguire no furthér,discussiop.
4 ’ .
. -

1

Similarly the Court was c]ea?iy uncomfortable with the notfon of absolute
o . - s

1t1ability. Nonetheless,' it lacked the courage of its convictions and declined

. -

to abolish it entirely. It was almost as if the Court feared that absolute
f )

" *
A4 " R

.
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. . - . . .
- . . " .

11a$1]1:y was so deeply entrenched lﬁ the criminal Justice system that it was

bn}ond the power# of the Court“to rid 1t,of’the bane.
wers e o .
» : ) ]

- .

Fina]ly;,even the new class of offence could scarcely be said to be a .

r;dical assertion‘nf the rights of accused persons. Of all the ppssibf11t1es
open to It, the'Cdﬁrt cho;e the ;ne that Qas least favourable ts‘jhe'uccused. -
The Court seemed to be saying to 1ts critics that,.yes, we have giﬁen accused
‘persons new rights, ‘hut we havelon1y given tHem 1ittle new rights. The chojgp

of str{ct 1{abilit§ with a reversed onus was clearly an attempt to Please :TT"‘r

sides. Academics would be de11ghted finally to see a negligence standard

accepted for the majorfty of non-Criminal Code offences. Overburdened courts

.and prosecutors would be somewhat appeased by the.imposiéion\bf’a legal burden

oh the accused to rebut an allegation of negligence.

Uitimately, however, 1t is perhaps unfafir te chastize the Supreme Court of
¢
Canada far failing caompletely to reform the law of mens rea in non-Criminal

-

Code offences. There are limits to judicial law-making and, in Sault Ste.

Marie, the‘Eourt came reasonably close to thoée limits. Abso]ute lﬂabilkty may
. A . . .

-

have been the creation of the nineteenth-century courts. In the second half of
. LN - N .
the twentleth century, however, it is usually left to the legislature to effect
Yy ) . . 13
reforms as substantial as the one effected in Sault Ste. Marie.’

~ -
2 .
N 3

Some of the problems left uhreso]ved, or indeed created, by Sault Ste.

Marie have either been rectjfiéd under the Charter of Rights or show promise of

so being {n the future. The scope of absolute 11ability has been seriously

curtailed and there is some cause to hepe that it may eventually be consigned

—

to well-deserved oblivion as part of the Supreme Court of Canada's appaFent.

- e
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&

determination to Fecoqnizé a constitutionally protected doctrine of mens rea.?

Similarly, the guarantee of the presumption of innocence in s.11(d) of the

.

L}
Charter has proved to be a potent force.?  Although so far it has.baen app}]ed

[ ' .y o
by the Supreme Court of C?pada only to offences undar_the Criminal Ccdet there’

e

{s room for hope that the reverse onus in strict Tiability offences may one day
} _ .

-

~ . .
bé succes;fu11y challenged. ; . ) .

i i .
| ,
' In the end, however, it-is up to Parliament and the provincial R N

l%g1s]atures to enact the major reforms that are required to ratfonalize the

N -

| . . -
1?w and impose & rellable and equitable system for classifying offences so that. -

-

l . :
qheir mens rea component Ns easily ascertainable and thiAfnmpeting interests of
[ . , o .

|

the state and the accused arejappropriately balanced. -Such a reform would so

-fundamenta11y alter the law that {t must be done by legislation; 1t Is simply

jbeyonq the domain of the courts.
I o

f Lanada, of course, fs not the only country to have experienced

difficulties in delineating appropriate mens rea requirements for offences., It

is a source of concern in virtually every common-law Jurisdiction. A number of
\ .

solutions have been propdsed. In the United States, a Mode! Penal Code has
been prepared by the American Law Institute.* The Code éstablishes four

- P ,q - .
carefully defined culpable mental states: opurpose, knowledge, recllessness and
negligence. No perscn may be convicted of efther a'felony or a misdemeanour

'dhﬁer the Code unless he 1s proved tu'hpve acted pufpusely, knowingly,

recklessly or negliqentﬁy depending on the culpability requirenent set ocut fin

.
-

the offence with which he 1s chafged. Where an offence fatls to specify the
culﬁabi]ity requirement, general default sténdardé are provided. The Code does

not abolish absolute l1fability entirety: it merely confines it to a class of
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mingr offences called violations. Punfshment for violations may ‘Tnclude fjnes,

forfeltures or other civil pépalties; it may not, however, include ¥

. -
imprisonment.

;

™

Two major crqtfcisms of these proyisions of the Model Penal Code may be

advanced. Although the Code confines absolute 1lability to a narrow class of

- A ] .

urrenébglzit does. not—abolish it. _EsjkndIy. as the Law Reform Commission of

Cuenada has pointed out, the Code pﬁbvisidns relating to culpability

requirements only apply to offences in the Code.®* The Code does nat cunpifn-a

"

provision extending..its upé]ication to offences found 1n other Tegislation. As

a resutt, ¥t does not resolve any pkoblems that may arise with offences outside

~
the Code. - o .
i : b

A somewhat different approach was recommended by the Englicsh Law

’

"Commission in Repart 89: The Mental Element in Crime.® The Commission
recommended that statutory definftions of culpability terms be enacted; the
three terms it chose were 1nteﬁtion._knod]edge and,recklessness. Unlike the

-

Hodei Penal Code, however, these definitions woul& apply to offences contained,

in all statutes because they would be contalned in a statute of general-

-

application. The tommlsslon even proyid?d a draft ac£ entitled The Criminal.

Liablllity (Mental Element) BI11.7 The Commission recommended that all offences

drafted after a certain QPte should expressly state the required mental

element; If no mental element were specified, default provisions would fall

in.

-]

Further tentative recomiendations on absolute 1jability had earlier been

made in Working Paper 31: the Mental Element in Crime, upon which the Report
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. was based;* the final Regurt."however, did not address the question. -Iﬁ‘the

.-

Working Paper, the Commission had not recommended the abolifion of absolute

liabjlfty. It had, however, suggested that an express fntention to create an
Fd -

absolute 1{ability offence should be required before an offence couid be found
to involve absolute 1iability. 1In general, it recommended that the minimum

standard for 1iabil1tylbe negligence; where negligence was the standard, there

woq]d be an evidentia] burden on the accused to rebut.the presumption of N

Hediigence.‘ -

The Law Refory Commission of Canada was highly critical of the Law

]

Commission's rec mmendations in the Working Paper because of thg\ffiiﬂﬁ ally

broad role for negligence, regardless of the type of offence or the gravity of

the penalty. JIt wrote:'®

(Wle think that lTiabilWty should depend to some extent on
. : the gravity of the offRhce and the seriousness of the
punishment. Insofar aM\the recommendatians of the English )
Law Commission do not restrict 1iabllity for negligence to
e certain types of offences and punishments, negligence scems
too low a standard of 11ability to rece such wide
application in the criminal law.

The Law Reform Commission of Canada was thus c¢learly concerned that under the

English scheme a negligence standard could be applied to a serfous crimlinal

aoffence,

.
o

i;/L&s own work the Law Reform Commission of Canada has taken what 1t

considers to be the most des{rgb1e aspects of both the Amerfcan aﬁd English

proposals, corrected the inadequacies as 1t percé1ved them and adapted them to

-

a Canadian context. In Report 30: Recodifying'Cr1m1nal Law,*!' the Commissfon-

-




set out the first half of a proposed new Criminal Code. The first part of the

new Code, known as the general part, sets out the general rules of mens rea

© _ .
that will app]y to all offences 1p the Code as well as to‘offences in other

federal statutes where “mprisonent is a possible penalty. Complementing the
rucommnndat10n5 in the Report are the tentative recommendations contafined fin

the Cummission's Working Paper 54: The Ciassification of Offences.!? In the

. ! bl
Workiny Paper, the Commission recommends the recognition of two types of
ofrences, based on potential penalty upon convictlon: 'crimes' which would be -

offences where there was a possibility of imprisonment and 'Infractions' which

would be less serious offences where imprisonment was not a possible penalty,

An analysis of the Commission's proposals reveals thft the Commission may
have 5ucccssfu1]y ‘grappled with some of the issues that eluded the Suprene

Court of Canada in Sault Ste. Marie. In Report 30, the Commission follows pbth

the American and Eng]ishlleads in recommending that specific mental elements be.
statutorily defined.'?* The three terms defined by the Commission Sré
'pu;posely', ‘recklessiy' and 'negligently'.2* Where one of these.terms is
used in any offence to which the general“pari‘appAies. it will 1nd1cate.the
Vmens rea requirement of the offence. Where no specific mens rea term is found
in the bffence, a default requirement of purposefulness will apply.?

_ .

For the phrposes of this paper, however, perhaps the most significant

aspect of both Report 30 and Horking'Paper 54 is the way ¥n which they deal

with “the problem created by the true crime/public welfarde offence dichotomy.

Section 1(4) of the proposed new Criminal Code stafﬁ%?lo

] N u"‘
“"(a) This Title applies to any crime defined by this Code
or any pther Act of the Parliament of Canada.
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(b) An offence defined by any other Act of the Parliament
of Canada s a crime if the person who committed it {s

11able to be sentenced to a term of Imprisonment as
punishment. .

The effect of this subsection is to render all the pfovisinns-of the genaral
part;.{nclud1n0fthe definitions of mental states and the default provision,
applicable to-any offence in any federal statute if the offence i{s punishable
by a term of imprisonment. In essence, {t defines a crime by the mechanical
test of penalty and then ‘ensures that the full panopjy of rights ié available
any persaon charged with such an offence regardless of thé fedéra] statute in

which §t is contained. - ' ™~

J

This recnmmeﬁdation s a considerable change from the recommendation

.

earlier made by the Commissfion in Report 3: Our Criminal ng." In that

Report, the Commission held firm to the fotion that theré s an Intrinsic
difference between true c¢rimes and pubiic welfare offences and that the
distinction must be maintained. The Commissfﬁh cmphaslzad that true crimes are
serious wrongs that contravene the fundamental values of our society and to

which a stigma.deserveﬂ]y attaches.'® The Commission's previous

.

‘recommendation. therefore, essentially perpetuated the mala 1n sec/mala

prohibita distinctien.
This preoqcupation with the intrinsic moréﬂ wrongfulness of true crimes
led the Commission to recommend a virtually unworkable solution =- the Criminal

Code wuu1g contain no offence th?t was not a true crime and all offences that

T were true.crimes must be included in the Code. No true crime, which the

Commission accepted as being generally 1dent1t{able'by the fact that it was

punishable by imprisonment, should be found outside the Code, even 1f it more
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properly be]oﬁged {n another statute %uch as the Competition Act, the :

Bankruptcy Act or p6éllutian legislation.!® The Commission was clearly confused
in 1ts erfiteria. [t recognized the useful, easlily ascertained distinction of
penaliy, yet it couid nol'rqlinquish fts focus on the moral aspect of crime,

This led It to recommend a highly Impractical solution that would have caused,
immense confusion by severing major offences from thefr natural context and
Inserting them in the Code. - . . a

)

The yearsa_and no doubt cnﬁs1derab]e.cr1t1ca1 comment} have apparentiy
altercd Lhe‘Commi;sion's perﬁpect{ve. fhe focus -1s now on peqalty and it is
penally alone that determines the categorization ;f an offence. The Commission.
has nnt.completely relinquished the notion that there {s something about a
crime that distingulshes 1t from other offences; glimmers of this may still be
found in 1ts works.?9 Nonethe]éss, this now takes a subordinate rﬁ]e to the
&ore readily discernible criterion of penalty.

o .

Under tﬁe neé regime.ﬁrapdsed by the Commission, those offences‘nbt
‘catggorized as €r1me5 would be classed as infractions, that is, lesser offences
not punishable by imprisonment. Since the potential penalty for the accused
would be reduced, it would be less necessary to accord him all of thé
substantive and procedural protections and éuarantees granted to a person

charged with a crime.?! The reduced protection and corresponding increased

court_ efficiency would be compens&ted for by the reduced penalty to which the

accused was exposed.

The Law Reform Commission of Canada's recent proppsals have much ta T

»

recommend them. In one fell swoop, the Commission has done what the Supreme
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Court of Canada dared not do in Sault Ste, Marle -- {t hés eliminated the vague

_J'b

and subjective distinction between true ér1mes and public welfafa’offances as
the means of determining how an offence should be treated and roeplaced 1t with
a rellable, easil§'a§cér£n1ned'and oﬂJectiva criterion, the possihility of
imprisonment. A1fhough the test 1s mechanical, it may still be sald to take
the Eomm15s1on‘s previous concern w;th society's abhorrence of certain afts
into account. lndeeJ. it may be that the potential penalty upon conviction is
"the clearest possible indication of Parliament's vieg of the gravity of the
offence. ;a;liament presumably indicates its disapprﬁval of Sé nction_and the
degree to which | snsiders it wrong and harmful to socjety‘by the punishment
that it attaches to the commission ©F that action. -Thus - the ﬁore serfous the
offence, the more heavily 1t will be ﬂun1shed. Penalty should, in fact: be the
musfrre11ab]e guide to the intrinsic wronpgness of an "action since it represents

pﬁe considered judgment. of the members of Parliament, surely a more trustwerthy

guide than the sentiment of whatgvér Judge happens to be hearing any particular

case., Thus, the Commis;ion has succeeded in proposing a workable:-and useful

an ’

system that incorporates the mnpal concerns it expressed in previous works.

The Commission's proposals make it clear what the mental requirements of
4

¢crimes wduld be under the new regime. A presumption of mens rea would no

’

fonger be necessary because a mens rea requirement would be fncorporated Into
a crime by virtue of the provisions of the general part, even where the crime

was\contn1ned In another federal statute, Since the class of offences to be

-

“known as infractjons {s a recent fnnovation of the Commissfon, it is_not yet

Vo

clear what the characteristics of those offences would be. One can only guess

based on the-earlier work of the Commission.

5
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in its earlier work, the Commission soundly rejected absolute 11ability.??
Unlike the American or English refurmérs. it was not-prepared to retain any

vestige of such an abhorrent dbctrine. It seems‘prabab]e that the Commission

will not alter this position, particularly in 1ight of the direction in which

thE‘Supremé Court of Canada appears to be heading on the subject of mens rea.

It is less easy to predict wirat the mens rea standard Tor infractions will

be. Of course, there is no reagon why infractioqa should not reqdire proof of'
full mens rea where so drafted. In most cases, however, It appears that the

o .
mens rea standard will be lower. Most probably a negligence standard will be
retained; the question is whether the burden of proof will remain a_persuasive
burden imposed upon the accdsed. In this Fegard it is instructive to‘note that
fn1ts proposed Criminal Codé the Commiss1nn.appears to have abandoned

presumptions and reverse onus provisions; at one point the Commission explains

'
- .
It was in part motivated by concerns over potential violations of s.11{d} of

- L]
the Charter.?® It is therefore clear that Charter concerns are high on the

-
" .

list of the Commission's priorities and where there is fear that the Charter

-

.mdy be breached, the Commission will take care to .try to avoid this result.
. _ Ve

As a }oss1ble compromise, the Commission might do well to adopt the

position recommended by the English Law Commission and stipulate that an
) _
accused bears an evide%t151 as pppnsed te a legal burden to adduce evidence to
rebuf/ihe presumption of negligence. The Supreme Court gf Canada has yet tao
rule an whgther such a presumption would offend s.11(d) of the Charter, but
_even If ft were found to do so, there is a st}ong po;sib11ity it would be

upheld as a reasohable limlt under s.1 of the Charter.
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The final question is the way in which the new mens rea rules for.

infractions should be set down f{n 1e9151atfun., Having.gone so far, it is

. - : Q .-
unthinkable that the Commission would not recommend 'codification of the rules.

- S .

One altarna§1ve would be to make an additfnn.to s.1(4) of the proposed Code.
The culpability defin\ijqns in 5.2 could gxpress]y be made toc apply to '
infractions; this would be use?h1ﬁ51n%e;there s always & possibility that
purpose nﬁd.recklessnesslmay be the mens-réaﬁgtandafd for certain infractions.

' - . - L
Negligence, presumably the chief mens rea standard, would clearly be

applicable. In order to complete .the matter, however, further provisions would

~

be reguired to deal with guestions such as burden of proof. These would really

have no place in the general part of the CLriminal Code and would clutter it up

unnecessarily.

. A
/"_—/‘

o

Therefore, the preferable approach would be %o include principles and
_/,rules‘goverﬂ1nq infractions in a §eparate act. It might be most practical to

Enact an Infractions Act, rather than the Infractions Procedure Act that' is

-

currently envisaged. While the bulﬁjof the new act would contain procedural

provisions, 1t would begin with a, eneral part that dealt with matters such as

mens rea standards, available defences and burden of proof., It should also

expressly state that the-burden is on the Crown to prove the aqtus-reus,

regardless of the mens rea requirement of the offence. Since cartain

provisions in the general part of the Criminal Code would be equally

applicable, they could be incorporated by reference, although ease of use

suggests that it might be better simply to reproduce then In the new act,

It such.an approach were adopted, the whole field of federal offences

would be covered in a most satisfactory fashion. The 'nitia) classificatian qf
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an offence would be -determined by the posgible  penalty. Having ascertained

- .

which Jegislation governed, an examination of the wording of the offence to

determine the culpability requi}ement would follow. Where the pfnvision was

~

silent, reference would be made to the default provisfons. The search for a

-

.mythical legislative Intent would be over.

>

This would stil1] leave the whole domain of provincial aoffences. There

does not appear to be any reason why a similar regime 5hou1d‘no€ be.adopted‘qt
. - - /‘—"\

‘the provincial level. Provincial offences legislation could be enacted

-

dividing offences according to whether or nbt there was a potentia]lpenalty of

1
r

fmprisonment, Constitutionally this should not prove to be a probliem since the
C _ . - -
—

provinces would not be trenching on federal JuFisd1ct10n in criminal law:. all

thay would be doing iéiestablfshing a regime for punishing violations of thelr

ra

own constitutionally valid-offences. For cosmetic reasons they might choose

noty to label coffences punishable by 1mprisunq$nt as'crimes; any number of names

- 1
»

could substitute, \

The implementatfon of the reforms d1scusseﬁ above would be oﬁ 1mmégse
benefit to the criminal Justice sygtem. They would also ma&e the task of the
legislative drafter considerably simpfer. Unfortunately it seems unl'ikely that
they will see the 1{ght of day in the foreseeable future since fundamental

reform of the criminal law 1s rarely high on the 11st of priorities of

politicians. ' Until they are enacted, however, the question of mens rea in non-
. ‘ -

Criminal Code offences will remain a vexed one with no easy answer.
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Conclusions

: 2 ) NoteS 5

}: Report 3: Our Criminal
t dare to adopt the

See Studies in Strict Liability (Ottawa, .197
Law (Ottawa, 1876). Even then' the Court df
Commission®s proposals in their entirety. rary to the recommendation
of the Commission, the Suprema Court of Canada digd not Jettison absolute

lifability comp]ete]y. it simp1y retained 1t as»a third category of
offence. :

N * T . . . e
See, for example, Reference re s$.94(2) of the Notor Vehicle Act (B.C.)

(1985), 23 C.C.C.(3d) 289; R, v. Vaillancourt (1987), 60 C.R.(3d) 289.

See R.'v. Oakes (1986), 24 C+C.C.{(3d) 323-(S7C.C.); R. v. Vaillancourt,

supra note 2; E; v. Holmes (1988), 64 C.R.(3d) 97; R, v. Whyte (1988), 64
R.(3d)-123. ) )

1
. el . !
Official Draft, 1962. .

- " >
I

Jacques Fortin, "Note 4 - Qther Alternatives" in Law Reform Coﬁmission of

Canada, Studies in Strict Ltability, supra note 1, at 234 235,

LI

(London. 19?8). . ' fin-f? - . .

_ ‘ ' B

Id. at 5267, -

Working Paper 31: The H\ntal Element ‘of Crime (London, 1970).

Many of the Law Commission's proposals Were adopted by Tthe drafters of
Report 143: Codification of the Criminal Law: A Report to the Law
Commission (Lendon, 1985). Lfke the Commission, they defined standard
cu1pab1]1ty terms although they. éxpanded the 1ist of defined terms to
seven and adopted somewhat different definitions The definitions were to
apply to all offences .drafted after the Cude came into force, regardless
of whether they were contained In the Code or in other leglislation. Where
the offence did not contain an express fau]t requirement, a nininum N
requirement of recklessness would apply. The Code did not fmpose any
restrictions on when absolute 11ab1]1ty'or neg]igence standards could be
imposed; it merely provided that no offence could be found to be have such
a mental element unless Parliament expressly fndlcated such an intention.

supra note 5, at 236.

vol. 1 (Ottawa, 1986)., ¢

(Ottawa, 1980).

On this point the Commission has altered fts position significantly from
the position it took in Working Paper 29: The General Part - Liabflity

and fDefences (Ottawa, 1982). 1In the Working Paper, the Commission took

the position that knowledge was a necessary element of criminal

~
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culpability ana draf:éd a v%rtualTy unreadable provision governing the

-mens rea requirements of criminal offences. Presumably the Commission

t14,
15.

16.
17.
18.
~ 19.
29.
21,

P -2 o
=T

1, at 1-11.

received considerable negative reaction that encouraged 1t +*to approach the
question in a different, and much more satisfactory, fashion.

supra note 11, at 20-21, 5.2(43(a) and (b). » -ﬂjffﬂ

Id. at 22, s.2(4)(d). _ . '

For some inexplicable reahbn, this provision has been omttted from the
draft Code at the end of the Report, where it has been replaced by a
provision dealing with consent: see supra note 11, at 98.

supra naote 1; see also Stud}es Tn Strict Liability, sué}a note 1.

Report 3, supra note 1, .at 33-35; Studies in Strict Liability, supra note

Rebort 3, supra note 1, at 35-36; Studies In Strict Liability, supra note

1, at~37-238, 203-204. . .

See Working Paper 54: The Classification of Offences., supra note 12, at
25. e o : '

Therefore 6Ersons charged with infractions would not benefit from the
proposed Code of Criminal Procedure. Instead the Commission recommends a
separate regime, perhaps set out in legislation known as the Infractions
Procedures Act, to.govern procedure in such cases: see Working Paper 54,
supra note 12, at 26-27.

\
See Report.3, supra note 1, at 32-33: §£g‘$§5 fn Strict Liability, supra

note 1, at 35.

‘23,

P

See commentary to 5.12{(1) in Report 30: Recodifying the Criminal Law,
supra note -1t, at 72. '
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‘Statutory Interpretation and Mens Rea

in

Non-Criminal Code QOffences

Abstract

This thesis examines the way in which Canadfian courts have approached the

{ssue of mens Hea‘in non-Criminal Code offences. Because such offences

frequently do not contaln any indicatjon of the legislature'’'s intentlion, the

courts have been obliged to develop technigques for determining what the mens

kS

réa component of such offences should be.

Although mens rea was a constituent element of virtually all effehcés at

-

common law, in the mid-nineteenth century courts began to recognize absolute
TN

liability as an exception to the rule wh{re certain offences were involved.
¢ . ~ .

The thesis exdmines the statutory interpretation technigues used by the courts

for ‘determining whether an offence invelved absolute liability or whether it

0

required proof of mens rea.

As the thesis shows, considerable confusion reigned in this area until the
release of the seminal dec151qn of the Supreme Court of Canaaa in.R. v. Sault

Ste, Marie (1978}, 40 C.C.C.{(2d) 353, 1In Sault Ste. Marie, the Court

recognized a third class of offences, to be known as strict 1iability offenceas,
that conferred greater rights on an accused while still not requiring the Crown *

te prove mens rea. Uﬁfortunately; Sault Ste. Marie itself was not without

difficulty,.



~regime, Noneth&less, a number of problems remain.

-
v

The thesis considers the problems created by the Court's failure to

provide guidelines f

distinguishing between true crimes and public welifare

.. . v
offenges, e fundamental distinction that forms the bedrock upon which the

Sault Ste. Marie.regime is based. After examining a number of possible

aqprSEFZi. ft concludes that no truly useful test can be devised for making

-the distinction. g

Each of the three categories of offences i1s examined in turn., After a
period of adjustment, the courts appear to have adapted faiPly_we]] to the new

Uncertatnty has arisen as

to whether regulatory offencés'thqt do not contain an express mens res term may
have an Impl1c1€\ﬁens rea requirement. -Furthérmore, many offences have been

found to invoTve absolute Tiability, even though the Supreme Court of Canadsa
i . . }
has, on several occasions, expressed disapproval of absolute 1fability.

. i
\.

y

. 7
The effect of the Canadian Charter of Rights and Freesdoms on the regime in

Sault Ste. Harié s considered., After reviewing various Charter decisions of
the Supreme Court of Canada, the thes!s concludes that these cu;es ﬁay have a
significant impact in at 1ea§t two ways. The number.of absolute ljabi1ity

offences will probably be dramatically reduced. It is also pusgfble that the

reversed burden of proof for strict 11ability offences may be ruled

Py

unconstitutional because it infringes the presumption of innocence guaranteed

by s.11(d} of the Charter.

The thesis discusses varfous specifﬁc words that have traditionally been
’

used by legislative drafters to indigcate a mens rea requirement, A survey of

Il

»



the éasé]aw {ndicates that the precise meaning of these wards remains unclear.
There §s also a discussion of the role of the burden of proof in criminal law

and the way that it Interrelates with mens rea.

it is concluded that a1though)g;ult Ste, Marie provided greater rights for

accused persons, it did not ultimately solve tﬁe problem of mens rea in

non-Criminal Code offences. The thesis argues that this can anly be done by

1eq}slation. After reviewing Amertcan and English proposals feor refprm. the -
recommendations of the Law Reform Commission of Canada are exami;eg. The
thesis endorses the Commission's proposal that two types of offénces. crimes
and Infnacp1on§: be recognized and that the distinction between the two should
be whether or n;t fmprisonment is a possib1e;pena1ty. Both types of offences
should be governed by general prjnciples co&1f1ed 1n‘leg1siat10n. Only the

enactment of such statutory ru will provide arful1y satisféctory soluticn to

the.problem. ' *
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