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"~ ABSTRACT * -

This thégis reviewed many of the laws designed to detect
ﬁhreats to our national security as well as those laws
constructed to Rﬁnish those who have been found to be a threat
to the security of Canada.

The literature concerning the Criminal Code Offences of
treason and sedition and the Official Secrets Act Offences of
espionage and leaking Government informafion was examined.: The
literature prior to the inception of thé éanadian Charter of
Rights and Freedoms (Charter) and the research published after

the Charter came into force agreed that these offences

~ overreach the acceptable limits of criminal law, and needlessly

threaten individual rights and freedoms. Further, the .

literature reviewed noted that these offences are dut-6f date,

. inconsistent, and vague. This thesis supports the conclusicns

of the p;evious writers and argues‘that a complete
reformulation of these offences is required.

This thesis also examined the Cdnadian Security
Intelligence Service Act (C.S.I.S. Act). It is argued that the
definition of a "threat to the security bf Canada" needs to be
defined with greater clarity. Suggestions for reform are put
forward in this thesis. it was also argued that the provision

of the C.8.I.S. Act (which permits the c.s.1.5. to provide



v -

police forces with information which has been collectedlby
intrusive investigative techniques not available to them) be

redrafted.

Lastly, it is the position of this thesis that a warrant
issued pursuant to the provisibns'of the C.S.I.S. Act is
inconsistent with the Charter and that the warrant procedure of
the C.S.I.S. Act is ineffective if.a warrant is r?quired in an

emergency. Recommended amendments to the warrant procé€ss are

proposed.

¥

L
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PANT 1: : INTRODUCTION

According to section 2 of the Canadian-Security Intelligence
'Servicé'Actl (C.S;I.S. Act). there are féur genefal-elements'to
‘the definition of fthreats to the sééurity of Canada":

Espionage and sapotége; clandestine or deceptive foreign
influencéd activities, acts of serious political violence, and
subversion. ' .

After the revelatibnS;bf the Soviet cipher clerk defector
Igor Gouzenko, which were outlined in the report of the
Taschereau-Kellock Royél Commission,® it became clear tﬁ;t
espionage and deceptive, foreign-influenced activities are real
threats to the security 6f Canada. Further, recent igcidents in
Canada, or-involving Canadians, make it apparent that -
international terrorism is a threat to the security of éanada.
These incidents .include: Two attacks .by Armenian nationalist
groups on Turkish diplomats in Ottawa (one diplomat was
paralyzed, the other killed); the attempted assassination of a
Punjabi Cabinet Minister on Vancouver‘Island by Sikh extremists;
an attack on the Turkish Embassy in Ottawa by Armenian
nationalists which resulted in the death of a security guard;

™

iQanadian Security Intelligence Service Act, Can. Rev.
Stat. 1984, c. 21 . : : '

2Royal Commission to Investigate the Facts Relating to and
the Circumstances Surrounding the Communication, by Public
Officials and other Persons in Positions of Trust, of Secret and
confidential Information to agents of a Foreignh Power, [Reports)
(Ottawa: King's Printer, 1946)



a bomb-threat involving the Toronto ‘Transit Commission Subway
system; and the sabotage of Air India flight 182_£hat caused
requires

\
laws to protect itself against threats to the security of the

three hundred twenty-nine deaths.® Hence, Canada

country{ and the sgcurfty-of its citizens.

It is the purpose of this thesis to explore the various
‘Canadian laws which have been drafted to detect threats to the
security of‘Canada(as well as those laws designed to punish
those.who have been found to be a threat to our nationai
security. "

This thesis concentrates, for the most part, on criminal
offences and the powers granted to intelligence officers under
the C.8.I.S. Act. Space does not allow this thesis to cover all
aspects of tﬁe law dealing with national securify. Therefore,
this thesis does not provide an exhaustive discussion of the
defects of both form and content found in Part II of the
Canadian Criminal Code* (Criminal ébde), or the 0fficial

Secrets Act> (0.S.A.). Nor is this thesis concerned with

either the structure of Canada's Intelligence network or the

)

3Senate of Canada, Report of the Second Special Committee
of the Senate on Terrorism and Public Sdfety (Ottawa: Minister
of Supply and Services Canada, 1989) at pp. 7 - 8

acanadian Criminal Code, R.S$.C. 1970, c. 34, as amended

sOfficial Secret£sAct, S.C. 1973, c. 50



Governmént's responsibilify for its Qperation. o

What this thesis does examine is a number of the most
important’ offences relating to '"national security" proﬁided for
in a variety of acts including the Criminal Code, the National
Defence Act,* the 0.5.A. and the C.s.I.s. Act.K This is the
subject matter of Part 2 of this thesis. Part 3 examines the
C.5.I1.8. Actlincluding the powers of C.S5.I.S., judicial control

of C.S5.I.S. and the independent review of C.S$.I.S. activities.

Finally, there is a'summafy of some of the conclusions in Part
. / '
4. .

“National Defence Act, R.S.C. 1970, c. N - 4

=
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PART 2: . LAWS GOVERNING OFFENCES AGAINST THE STATE

a. CRIMINAL OFFENCES AND NATIONAL SECURITY

- Y

In Canada crimes against the State are set out in a number
of federal statutes. However, the majority of the more

traditional offences are found in part II of the Code.

l.CRIMINALlCODE OFFENCES:

.

(a) Treason:

(1) Introducticon

The term "treason" is derived from the

French trahir meaning and the Latin ///
tradere meaning "“to betray". 1In the
broadest statement of the crime, a person,
commits. treason who betrays the organized
society in which he lives. He can be
foungd out in time of peace as well as
war. His crime is the gravest known to
the law.” .

The law of treason in canada stems from the English

7Biggs S.C., "Treason and the Trial of William- Joyce"
{1947 - 48), 7 Torontec L.J. 162 at p. 162



TreasmtAct.l?.Sl.B The.Act was passeé to clarify the
uncertainty and arbitrarin?qs of the common law.which it
superceded.® Today the offence'ofﬁtreasoh can be fouﬁd in
section 46 of the €rimimal Code.1° Although this.gectiéﬁ—
provides that such acts as atteﬁpting to kill Héf Majesty or
assisting an enemy at war with Canada ére treasonous ones, this
thesis will deal with the.more contemporary concept of treason
provided in paragraph 46(2) (b) and the special features of the
offence.%n general. Paragraph 46(2) (b) of the Code Erovidés

that everyone commits treason who,
without lawful authority , commuhicates or
makes available to an agent of a state
other than canada, military or scientific
information or any sketch, plan, model,
article, note or document of a military or
scientific character that he knows or
ought to know may be used by that state
for, a purpose prejudicial to the safety or

! defence of Canada.

This subsectibn was first added to the Code after the 1953-54
revision. The purpose of the amendment was most aptly put by
Minister of Justice Garson when he stated:

This new sott of treason is in line with-

aStatute of Treason, 25 Edw. 3c.2 ~

*Smith, J.C. & Hogan, B. Criminal Law, 5th ed.
London:Butterworth & Co. Ltd. (London), 1983 at p. 796

iocanadian Criminal Code; R.S5.C. 1970, c. 34, as amended
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the great change which has come over the
offence of treason from what it -was in
feudal days when it might have been an act
of disloyalty to a personal king. But
today there could be a disclosure of
ipformation with regard to the H-bomb or
the atomic bomb which might .have
consequences much more serious for®the

'~ state than even a personal attack upon the
monarch.fL -

With recent increases in technology. and its importance to
Jboth the military and economic communities the'Minister's
statement is no less apﬁlicable today than itﬁﬁas in 1953.
Unfqrtpnately; the addition of paragraph 46(2) (b) to the Code
did neothing to correct the many defects of form and content
found in secpibn 46 of the Code.

{
(ii) Elements of the Offence “

The mens rea requirement of the offence contained in
paragrapﬁ 46(2) (b) is unusual for a serious criminal offence.
The use’ of the words "ought to know" in paragraph 46(2) (b)
suggegts an objective test. Henée, a researcher would be
gufﬁty of treason if, for example, he divulged information, at
the request of a foreign government, with good motives and
without the knowledge of its possible use, information which

may be used for a purpose prejudicial to the safety or defence ™

»3House of Commons, Debates, 1953 - 54, Vol. 4 at p. 3668

-~



of Canada. It has been argued thaf actual knowledée or even
wilful blindﬁess of the poténtiél use of th; information_ by a‘
foreign_country should be necessary to secure a conviction for
treason under paragraph 46(2})(b).

Further? although the mens rea requirements of the other
treasonous provisions of the Code and the espicnage provision
(seétion 3) of the 0.S5.A. are not clear, none would éﬁpear to
baée culpability on the tortious concept of "ought to know".
The lack of external consistency of the mens rea requirement
with the 0.5.A. offence of espionage together with the abéenqe
of a uniform standard of mens rea for treason and high treason
has particularly serious implications, becaus; of the extreme
severity of th; punishment for these offénces. (The penalty
'for.violafing paragraph 46(2) (b) depends on whether a state of
war exists between Canada and another country when the offence

is committed. An accused is liable to life imprisonment if a

war exists?® or fourteen years in peacetime. <)

e ok e o e ——————— s b

*2Friedland, M.L. "National Security: The Legal
Dimensions", A Study prepared- for the Commission of Enquiry
concerning certain activities of the R.C.M.P. Canada' Minister
of Supply and Services, 1980. at p. 14

*>Canadian Criminal Code; R.S.C. 1970, c.34 as amended at
5.47(1) (b)

14Tbid., at s.47(1) (c)
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Uncertaiﬁty of terms is another problem with ﬁaragraph
46(2)(bf of the Code. What is a purpose prejudicial to the
safety or defence ofICanad ? Does such a purpose include the
divulging of information;éilch’;ouid affect the Ccanadian
ecdnémy? For instancé, ié.the "safety of defence of Canada"
prejudiced if a disenchanfed Canadian researcher takes his
inventﬁon'or idea (military or non-military) to another country
and the realization that fhe idea or invention could result in

the loss of Canadian jobs? What is meant by "safety or defence
of Canada" is not defined.

Moreerr,'the offence of treason is complete if the mere
existence of potéhtial prejudice is proven. Finally, treason
does noﬁ ;equire the Crown to prove that the information ’
supplied was prejudicially used. Hence, in light of the degree
of uncertainty surrounding the elements of the offence of
treason the dangef~of it being used in an arbitrary manner
becomes apparent.

A source of ;nternal inconsistency within section 46 of the
Code is the fact that it provides a number of different
incomplete actions will fulfill the actus Teus requirements of
treason or high treason. Paragraph'46(l)(a) makes it high
treason to kill or "attempt™ to kill the Queen; paragraph

46 (1) (b) makes it high treéson to levy war against Canada or

\
"do any act preparatory thereto'"; and par;braph 46(2) (d) makes



3

\
it tr;ason "to form an intention” to commit high treason and
manifest "that.intention by an overt act". These
inqonsiétencies are augmented when paragraph 46(2) (d) is used
in conjunction with paragraph 46(1)%a) which makes it“treason
to fo{m an intention to attempt to kill the Queen and to
manifest that intent by an overt act.

fhis unusual relationship between paragraphs 46(1) (a} and
46(2) (d) also exists between paragfaphs 46(2) {(b) and 46(2) (e}.
" Paragraph 46(2) (e) of the Code provides that everYone commits
treason who, in Canada ". . . forms an intention to do anythiqg
mentioned in paragraph (b) and manifests that intention by an
overt act”. It should be noted that it is the formiﬁg of the
intent (and not havinghthe intent, as required by section 24,
the general attempt section of the Code) that 1s a necessary
element of the offence. Further, the second element of the
offence of treason is the manifestation of the said intention
in an overt act, which does not require that the overt act be
itself an offence®® nor does it have to be an act (as
required by section 24 of the Code) for the purpose of carrying
lout‘phis intention. Moreover, suﬁsection 46(4) of the Coge

provides that: "Where it is treason to conspire with any

person, the act of conspiring i1s an overt act of treason”.

15R. v. Schaefer (1918), 31 C.C.C. 22 (Que. C.A.); per
Cross J. at p.27
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Although it has been held that there is no such offence as
attempted treason®s in Canada, it would appear that an
attempt offence is not needed; an act which would be considered
an attempt under ‘section 24 of the Code woﬁ;d be considered
treason under - section 46.

To be found guilty of treason would, therefore, require the
intention to act in a treasonous manner aﬁd a nominal amount‘
of actus reus. Treéason would appear to be the only complete
offence in the Code which requires liftle more than intention
for a conviction. Also, subsection 48(2) of the Code states
that simply "open and considered speech" could fulfill the
"overt act" requirement of treason. Df\qii: be of interest to
note what effect the advent of the Charte nd in particglar
paragraph 2(b) (fréedom of thought, beltief, opinion and
expression . . . ) would have on any prosecution based on a
scientist's thought or belief that the government of Canaaa
should.share certain scientific information with a foreign
government when that intention is manifested only by “opeﬁ and

considered speech". It has been held that:

The protection afforded by the
proscription tends to banish the

1sR. v. Snider (1915), 34 O.L.R. 318 (Ont. C.A.); R. V.
Bleiler (1917), 11 W.W.R. 1459 (Alta. C.A.)

Y
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apprehension which might otherwise inhibit
¢ertain segments of society from freely
expressing themselves upon the whole

spectrum of topics, whether social, o
economic, scientific, political, religious
or spiritual in nature. The unfettered ‘
right to express divergent opinions of

these topics is the kind of freedom of
expression the Charter protects.>”

There are however, several safeguards incorporated inte the
offence of treason for the benefit of an accused. One in
particular is found in subsection 47(3). It provides that: "No
person shall be convicted of'high treason upon the evidence of
only one witness, unless the evidence of that witness is
corroborated in a material particular by evidence that
implicates the accused". The requirement is, however, less
onerous for the prosecution than that prescribed by the
American Constitution which states that, "No person shall be
convicted of treason unless on the Testimony of two Witnesses

to the same overt Act, or on Confession in open Court".2e

(iii) Extraterritoriality of the Offence

There are some other special features of the offence of
treason that, for the purpose of this thesis, deserve mention.

Firstly, the offence of treason contains provisions which are

'7R. v. Keegstra (1984), 19 C.C.C. (3d8) (Alta. Q.B.) at p.

'"United States Constitution, Art. III, s.3



extraterritoxial in nature. Subsection 46(3) states:

N

Notwithstandiﬁg_subsection (1) or (2), a
Canadian citizen or a person who owes
allegiance to Her Majesty in right of
Canada,

a) commits high treason if, while out of
Canada, he does anything mentioned in
subsection (1); or

b) commits treason if, while in or out of
Canada, he does anything mentioned in -
subsection (2).

Canada, therefore, assumes Jjurisdiction for treasonous
offences committed outside its borders. Section 13 of the
0.5.A. (as well as a number of sections of the Code
including; sections 58 (uttering a forged passport), 59
(fraudulent use of a certificate of.citizenship) and 6(2)
(government employees committing offences outside Canada),
containg comparable extra~territorial extensions of the
criminal law. Howeﬁer, with respect to subsection 46(3), if
the location of the crime is outside Canada, it must be_.proved
that the accused is either a Canadian citizen or a person who
owes allegiance to Her Majesty in right of Canada.

Who ". . . owes allegiance to Her Majesty in right of

Ccanada"? In Joyce v. D.P.P.2® an American citizen, who had

resided in British territory for approximately twenty-four

1sJoyce v. D.P.P. [1946] A.C. 347 (H.L.)




‘ years, applied for and received é British passport after
presenting. himself as a British subject by birth. Ié was
proved that during the Second World War'the accused was
employed by the German radio compaﬁ? and had delivered from
enemy territory broadcast talks iq English hostile to Great
Britain. The House 6f Lords dismissed Joyce's appeal from a
conviction of high treason. The Cgurt heéld that ?n alien
abroad holding a British passport enjoys the protection of the
Crown ahd therefore owes allegiance to the Crown. The Court
suggested that the duty of allegiance may be even broader in
Ehat an alien who leaves Britain without a British passporf but
leaves behind members of his family or préperty under the
protéction of the Crown may beldeemed-t5'0we allegiance to the
Crown.=° |

This proposition andlthe principle that a persdn who is
still in possession of a lcountry's passport owes allegiance to

the country has been questioned and criticized.=3 The

decision is most likely attributable to the strong
\

i

nationalistic post-war sentiments ‘of England. If offences

" =eIbid., Lord Jowitt L.C. at p. 368
2iWilliams G.L., "The Correlation of Allegiance and
Protection" (1948), 10 C.L.J. 54; Biggs S.C., "Treason and the
,,&rial of William Joyce" (1947 - 48), 7 Toronto L.J. 162.
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against the State are to be applied extraterritorially, they
should not be limited to Canadian citizens. Landed immigrants
are also given the protegtion of the State and would be
culpable if they committed these acts in canada.” It has been
suggested®= that leéiélators should not rely on the
intangiblé'concept of allegiance but focus on the underlying
reason for imposing liability on someone for offences agaiﬁst
the State committed abroad. It is felt that this reason is
articulated in the notion of reciprocity whereby, in exchange
for the protection afforded by the State, a person has an

obligation not to do things that will threaten the security of

the State.
TN . .
(iv) Incidence of Use

) Despite the numerous pgohlems with the form and content of
the offence of t;eason it causes very few difficulties in the -
day to q§y proceedings im the Courts. Thié is due to the fact
that the offence is rarely committed and evén more rarely
prosecuted. Hence, there have been very few cases of treason
in Canada. Nevertheless, trials with respect to the offence of-
treason have punctuated Canadian history.

—_

The earliest recorded case was that of R.v.Maclane®® in

' 22Law Reform Commission of Canada "Crimes Against the
State" working paper 49(1986) at p. 33

22R. v. Maclane (1797), 26 State Trials 721 at p. 749
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1797. Maclane was found to have tried to synchronize a
rebellioq in Canada with a potential Freénch invasion. There
were coﬁvictions of nineteen men (eight out of the nineteen
were hanged) for alding American raiders in 1813 after the War.
of 1812.2< The Mackenzie uprising in 1837 was also marked by
trials fBr treason‘.25 Other‘historic moments in Canadian
history which Wére highlighted by trials for treason were the

/

Metis ’Rebellion\in/Saskatchewan in 18852« for which Louis
Riel was. hanged; and the First World warz27 from which there
are only six reported cases.

The First World War trials, which were of both little

. : - 3
consequence or interest,=? were the last in Canada. The

»aMcNaught K., "Political Trials and the Canadian
Political Tradition", in Courts and Trials: A Multidisciplinary

Approach, ed, M.L. Friedland (Toronto, 1975) at pp. 158 - 159

==Tbid., -at pp. 138 - 139

2oIbid., at pp. 143 - 146

*7R. v. Rowens (1914), 7 O.W.N. 467 (High Ct.); R. V.
snider (1915), 34 O.L.R. 318 (C.A.T: R. v. Blejler (1917), 11
W.W.R. 1459 (Alta. C.A.); Schaefer v. The King (1919), 58

S.C.R. 43 (S.cC.C.)

»aFriedland, M.L. "National Security: The Legal
Dimensions" A Study prepared for the Commission of Inquiry
Concerning Certain Activities of the R.C.M.P. Canada: Minister
of Supply and Services, 1980 at p. 8 .

<2
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Joyce2® case'in 1946 was the last treason prosecution in
: . . _
England. Since the Firsttﬁfrld War in Canada the Crown has

-~

employed the 0.S.A. and, for a time dﬁring the Second ﬁorld‘
War, the Treachery Act.‘Bo ; '

In summary, the offenge of treason contains a number of
inconsistent and excessively complex provisions which lead to
uncertainty as to scope and meaning.‘ Further, the offence is
out of date and contains provisions which may.very well
infringé the Charter. There are, however, a number of other
Code and criminal offences against the State ‘Which also contain

defects of both form and content.

.

by

=sJoyce v. D.P.P., [1946] A.C. 347 (H.L.)

3°‘I‘feachery Act, Stat. Can. 1940, c.43 The Act expired on
the issuance of the second proclamation under s.2 of the War
' Measures Act.
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(b) O©Other Criminal Code Offences:

‘(i) Introduction

There are a large number of Qriminal Code offences relating
to national sécurity which could play a role in the
proéegﬁt}on of individuals for espionage-related activities.
This thesié will not however, except for the offence of
sedition, deal with many of the provisions except to mention

them. These offences include: Sabotage (section 52), inciting

mutiny (section 53), uttering a forged passport (section 58),

unlawfully possessing explosives (sections 77 to aq .
fraudulent.use of a certificate of citizenship (se;tion 59),
unlawful electronic surveillance (section 178.18),\unlawful
disclosure of information obtained by electroﬁié surveillance
(section 178.2) and sedition (sections 60 to 62).

il) Sedition

The offence of sedition should be considered in slightly
more detail because of the way the offence has been defined by
the courts and its possible overlap with the offence of
treason. Sedition can be committed in three ways. Firstly, by

speaking seditious words=* that demonstrate seditious intent;

»*Canadian Criminal Code; R.S5.C. 1970, c.34, as amended
s.62(b)

T
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secondly, by publishing seditious libels2 in writihgs which
v o
suggest seditious intent; and thirdly,- by being a party to a

seditious conspiracy,®2 in that a person enters into an

&
agreement to carry out -seditious libel. Subsection’ 60(4)
. S .
loosely defines "seditious intention" as follows:

Without limiting the generality of the
meaning of the expression "seditious
intention", every one shall be presumed to
have a seditious intention who

(a) teaches or advocates, or

(b) publishes or circulates any writing
that advocates,

the use, without the authority of law, of
force as a means of accomplishing a
governmental change within Canada.

As stated, treasén only reéuires the intention to commit
treason and a nominal amount of actus reus.q Hence, it would"
appear that seditiouslétatements or conspiracy would be ample
to constitute treason. However, in the Supreme Court of
Canada's decision in Boucher v. The King?+< the majority of
the Court held that seditious intention required ". . . an

intention to incite to vielence or resistance or defiance for

the purpose of disturbing constituted authority."2= For this

32Tpid., s.62(b)
331pid., s.62(c)

§
2<Boucher v. The King, (1951] S.C.R. 265 s

35Ipid., at p. 30
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reason, Boucher, a Jehovah's Witness,‘has found not guilty of
.seditious libel for printing a pamphlet that attackedfthe
Quebéé judiciary, the.courts and the administration of justice,
in strong words, but not so as to advocate or incite violence.
It has been suggested that, if Boucher states the law, there
may not be a need for the offence of sedition, as seditious
behaviour could be dealt with uﬁder the provisions for
treason.>s This is a logical suggestion siqpe subsection
48(2) of the Code states that "open and considered speech"
could fulfil the overt act requirement of the offence of
trea;;;. There is the danger that, if.the Code is not amended
so .as to require that for an accused to be found guilty of
seditidn he must have intended.toc incite violence, enforcement
agencies could give the offence a wider meaﬁing than is
presently the law for purposes of investigation, surveillance,
or search and seizure.

&\?aragraph 2(b) of the Charter protects the fundamental

™

freedom of expression. The sedition offences in the Code limit

the freedom of expression. All limitations of Charter rights

and freedoms may be justified if they meet the requirements of

*sFriedland, M.L. "National Security: The Legal
Dimensions" A study prepared for the Commission of Inquiry
Concerning Certain Activities of the R.C.M.P. Canada: Minister
of Supply and Services, 1980 at p. 25
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section 1. These requirements were enunciated in National

citizen's Coalition Inc.- Coalition Natibnalg Des Citoyens Inc.

et al. v. Attorhey General -of Canada:

R T

Once the fimitaﬁion~is shown to exist then
the party claiming to be entitled to the
benefit of s. 1 must show that the limit
is a "reasonable limit" that it is
"prescribed by law" and that it can be
"demonstrably justified in a free and
democratic society".>7

The government may not be able to rely on section 1 of the
Charter to justify any of the sedition offences in Code
sections 60, 61 and §3. It may be that the courts would find
that the limitations on expression imposed by the sedition’
offences go too far to be considered "reasonable limits" as
defined by section 1 of the Charter,

Freedom to express political opinions and criticize
government policy and administration are éoncepts which are
important to the true exercise of the democratic right to vote
embodied in section 3 of the Charter. Freedom to express
oneself freely "... is said by many to be one of the most
~r

significant of freedoms in a democratic society since the

political structure depends on free debate of ideas and

37National Citizens and Cealition.Inc. - Coalition
Nationale Des Citovens Inc. et al v. Attorney-General For Canada
(1984), 11 D.L.R. (4th) 481 at p. 487; 32 Alta. L.R. (24} 249;
[1984] 5 W.W.R. 436 (Q.B.) -

- P
JG": Y
k2

e

‘l\x‘\;‘»
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opinions"22, The Supreme Court of Canada has long recogniéed

,

that freedom of expression is essential to the functioning of a

democracy:

Under the British system, which is ours,
no political party can erect a prohibitory
barrier to prevent the electors from
getting information concerning the policy
of the Government. Freedom of discussion
is .essential to enlighten public opinion:
in a democratic State; it cannot be
curtailed without affecting the right of
the people to be informed through sources
independent of the Government concerning
matters of public interest. There must be
an untrammeled publication of the news and
political opinions of the political
parties contending for ascendancy.=3*®

t

It ig also possible that the sedition offences In code
sections 60, 61 and 62 could be found to be too broad and
discretionary in rature to be considered "prescribed by law" as
required by section 1 of the Charter. As séated in the case of

The Ontario Film and Video Appreciation Society v. Ontario

Board of Censors:<©

law cannot be vague, undefined and

"nIbid., at p. 492

»*Reference re Alberta ILegislation, [1938] 2 D.L.R. 81 at
‘p. 119; [1938] S.C.R. 100 at pp. 145 - 146

soontario Film Video Appreciation Society v. Ontario Board

of Censor (1983), 41.0.R. (2d) 583 at p. 592; 147 D.L.R. (3d)
58; 34 C.R. (3d) 73 (Div. Ct.); affirmed, (1984) 45 O.R. (2d)
80; 2 O.A.C. 388; 5 D.L.R. (4th) 766 (C.A.); leave to appeal
granted (S.C.C., Apr. 4/84)
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totally discretionary and must instead be =
ascertainable and understandable. Any

limits placed on freedoms . . . must be .
articulated with some precision or they

cannot be considered to be law.

Lastly, the decision of the Alberta Court of Queen's Bench
- o
in National Citizen's Coalition Inc.-Coalition Nationale Des

Citovens Inc, et. al.- v« Attorneyv-General For Canada made it

clear that "[Flears or concerns of mischief that may occur are
not adequate reasons for imposing a limitation. There should
be actual demonstration éf harm or a real likelihood of harm to
a society value before a limitation can be said to be

justified."=z

2. OTHER CRIMINAL OFFENCES:

.\éther relevant criminal offeﬂces, in terms of this thesis,
include_tﬁose created by sectioﬁ 18 of the C.S.I.S. ﬁgt and
section 68 of the National Defence Act.+<= i
(gj Canadian-Security Intelligence Service Act Offences:

Subsection 18(1) of the C.5.I.5. Act provides that,

kY
<iNational Citizens and Coalition Inc. - Coalitien
Nationale Des Citoyens Inc. et al v. Attorney-General For Canada
(1984), 11 D.L.R. (4th) 481 at p. 496; 32 Alta. L.R. (2d) 249;
[1984] 5 W.W.R. 436 (Q.B.) :

4+2National Defence Act C. N-4
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.. no person shall disclose any
information that the person obtained or to
which the person had access in the course
of the performance by that person of _
duties and functions under this Act or the
participation by that person in the
administration or enforcement of this Act
.and from which the identity of
(a) any other person who is or was a
confidential source of information or
assistance to the Service, or
(b) any person who is or was an employee
engaged in covert operational
activities of of the Service
can be inferred.

Subsection 18(3) states that every person whb contravenes
subsection 18(1) is guilty of either a summary conviction
offence or an indictable offence and is liable to imprisonment
for a maximum of five“years. Subsection 18(2) states that any
person who, in order to perform his duties under the C.S5.I.S.
Act (or to enforce or administer the said act) or any other
law, identifies a person described in either paragraph 18(1) (a)

or (b) is exempt from the liability provided for by subsection

.

18(3) .
Section 18 appears to be designed to protect the C.S.I.S.'s
information sources from detection which could lead to the
possible harm of the informants or interfere with C.S.I.S.
investigations.
If a government employee or former employee is involved in

the unauthorized disclosure of information then the offence

~
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| .
embodied in subsection 18(1) overlaps with an offence contained
in section 4 éf the 0.5.A.. By completiné the elements of the
offence prescrlbed by subsectlon 18(1) a government employee’ or
former government employee will have fulfilled the actus/f/es
and mens rea elements of the offence defined by section‘d of
the 0.S.A.. Briefly, paragraph 4(1) (a) of the 0.S.A.
presciibes that it is an offence, if a government employee or
former employee ". . . communicates . . . information to any
person,'other than a person to whom he is authorized to
communicate with, or a person to whom it is in the_;nterests of
the State his duty to communicate it". Further, for the
offence to be complete, the unaufhorized disclosure of
information does not have to have been undertaken for a purpose
prejudicial to the safety or interests of Canada.
{p) National Defence Act Offences:

The National Defence Act<?® is another federal act whose
provisions could be used to combat threats to the security of
canada. Section 68 of the National Defence Act pfovides that,
", . . every ;erson who 1s a spy for the enemy is guilty of an

offence and on conviction is liable to suffer death or less

punishment". Hence, a spy could be subject to the death penalty

43Tpbid., .68
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if convicted of spging un&er{the National Defence Act but would
only be liable to imprisonment for life under the Criminal
éode's treason provisions. Further, a spy could be prosecuted
under military law even if he was not a member of the Armed
Forces<+ and even if the offence did not take place in
Canada.+® Moreover, section 2 of the National Defence Act
defines "enemy" in such a way as to include countries other
than those with which Canada may be at war, as well as "armed
rebels" and "armed rioters'.

Paragraphs (a} to (c) of section 65 of the,National Defence
Act are also relevant. Parégraphs 65(a), (b), and (c) state:

Every person who

N (a) improperly holds communication with or
5 gives intelligence to the enemy:

! (b) without authority discloses in any
manner whatever any information relating
to the numbers, position, materiel,
movements, operatibns or preparations for

operationg any of Her Majesty's Forces
or of any forces cooperating

therewith;

(c} without authority discloses in any
manner whatever any information relating
to a cryptographic system, aid, progess,
procedure, publication or document of any
of Her Majesty's Forces or of any forces
cooperating therewith; . . . is guilty of

+4Ibid., $.55(1)(h) and s.55(7)

<=Ibid., s5.57
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an offence and on convietion, if he acted
traitorously, shall suffer death, and in
any other case is liable to imprisonment
for life or to less punishment.

As éan be seen, the conduct which form% the actus reus of
the offences contained,in paragraphs (a) to (cj of section 65
could also form the actus reus for a prosecution under the
treason provision (paragraph 46(2) (b), in particular). However,
a difference in penalty exists between the offence of treason
and the offence of spying as defined by section 65 of the
National Defence Act. If found guilty of contravening section_
65 of the National Defence Act the accused may be sentenced to
death. On the other hand, if-an individual is charged and
found guilty of violating paragrabh 46{2) (b) of the Code the
maximum penalty which a person could suffer is imprisonment for
life.

Whether or not the military - judigial system would take
jurisdiction in cases which could also be dealt with by the
civil courts is difficult to answer. One can hypothesize that
such a decision would be made on the basis of factors such as
whether the offence occurred in or about Arﬁed Forces'
property or if the information or material in question was
military in nature. Perhaps one answer is that both the
service tribunals (military courts) and the civil courts could

try an accused whose actions and intentions could be seen to

fulfil the requirements of both the civil and the military



charges. Subsection 61(2) of the National Defence Act reads:
Where a person,'Sentenced by a service
tribunal in respect of a conviction on a
charge of having committed a service’ —
offence, is afterwards tried by a civil
court for the same offence or for any
other offence of which he might have been
found guilty on that charge, the civil
court shall in awarding punishment take,
into account any punishment imposed by the
service tribunal for the service offence." .

Hence, subsection 61(2) of the National Defence Act
envisages that a civil court may try an accused who has already
been tried by a service tribunai. It is suggested that this
result would be uwnlikely; subsection 61(2) is most probably of
no force or effect as it would appear to offend paragraph 11(h)
of the Charter (which prohibits double jeopardy). fh\\

There are a number of other relevant offences which are
related to espionage which can be found within the 0.S.A..
These offences will be dealt with at some length later in this

thesis.

3. DIPLOMATIC IMMUNITY:

Due to the nature of the coffences that are dealt with in
this thesis it is clear that the possibility exists that many
of the persons who could be charged with an offence designed to
protect national security would have some degree of connection

with a foreign country. Depending upon the strength of this
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connection an accused with foreign government ties may be

3

immune from prosecution under Canadian eriminal law. In
addition to the common lawgg%munity of foreign sovereigns4§
there are a number of immunities which are based on
international conventions into which Canada has entered and
which have been implemented by Canadian legislation.

Article 31, paragraph, 1, of t?ﬁ Vienna Convention on ﬁ—ﬁtb
Diplomatic Relations, 19617 gtatés that "a dipldﬁatic agent
shall enjoy immunity from the criminal jurisdiction of the
receiving State. . .“.' Further, pursuant to article 37,
paragraphs 1, 2, and 3, the immunity of a dip}omatic agent from
criminal jurisdiction is extended to a number of other
persons. Firstly, article 57(1) provides that members of the

S
family of a diplomatic agent forming part of his household

T

.

shall, if they are“not nationals of the receiving state, ﬂé
giéen protection. Secondly, section 37(2) states that members
of the administrative and technical staff of a mission and
their families Z

orming part of their respective households, so

long as they are not nationals or permanent residents of the

4sPor a discussion of the English common law see: Greig
D.W., International Law (2nd ed.). (London: Butterworth & Co.
Ltd., 1976) at pp. 220 - 230

<7Yienna Convention on Diplomatic Relations, 1961 C.T.S.
1966, No. 29



receiving state, are extended immunity from criminal
jurisdiction.

.Lastly, article 37(3) allows membe of the service staff
of a mission immunity from the jurisdiction of the receiving
state's criminal law if they are not nationals or permanent
residents of the receiving state. Howéver,-service stafflare
only provided/protection with respéct to acts performed in the

course of th€ir duties as service staff. Articles 31 and 37 of - .
4

"the Vienna Convention on Diplomatic Relations have been
S

implemented by section 2 of the Diplomatic and Consular

Privileges and Immunities Act<® and hence have the force of

‘law in Canada.

The United Nations Conveﬁtiog Sn Privileges and
Immunities<® con