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Judicial .Review of Delegated Legislation:

The Rule of Law and the Law of Rules
o \

Abstract

-

This.thesis considers one of the most important and
voluminous sources of law in.Canada: delegafed legislation.
Essentiélly; this form of law consists of rules &nd standards
madé by authorgties wvhose power to do so has been delegated from
parliamentary or brimqry legislatige bodies. . ¢

The ;rcwth of delegateézlegislation in the 20th
century parallels thejrise of the wélfare state. In the first
instance, it is a device for controfiing administrative discretion
aqd ig fhis sense supports the rulg of ;ay. -HOWever, es & form
of ;aw—making, delegated from democratically responsible bodies,
it must itseyf;bg controlled to ensure conformity with the inten-
tions ofkfhe delegating bodies. This. thesis examines the role of

'the'courts in ensuring this control. Althouéh thé-prim&ry Tfocus
is on Caﬁadian caseé, consideratioﬁ is also given to judiecial
éronouncemengs from‘Australia, the United Kingdom and the United
States, particula;ly in those aresass whére thé4€anadian case law
is sparse-or.in a.devéloping state.

‘ Part I of the thesis examines the definition of
delegated legislation and reveals that, alﬁhough it has a yelil
estaﬁlishedlcgreIof'deaning, ;ﬁ is diificult in sbme instances
to classify‘tﬁe n;ture of deieggted powers. The importance of

this elassification rests in the fact that it may determine

both the proper ‘procedures for exercising a power as well as

y




(ii)

e

the effect of that exercise of powér. o ’
Part II concerns the judicial review of formal and
procedural cpnstraints on delegated legislative powefs, while
Part III deals with the limits imposed on the substance and
scope of these powers. These controls arise initially from . .

the terms of statutory enaebling prOV151DnS. However,‘the judicial

S
I

1nterpretat10n of these prOV151ons manlf@vjs . con31derable
degree of creativity and the numerous rules of construction that

have been developed in respect of the construction 6{ enabling

- ! LN
provisions owe more to the bench than to parliamentsgﬁf
. e

legisletive assemblies.
The thesis argues for a continuation of the "judicial

nctivism” inherent in the development of these rules of con-

N
struction. It also advocates greater and more intensive 'appreci-

ation of the nature of deleGated‘iegislétiﬁe powers when they
are'under;ggdiciai review. Finally, the ﬁge§is identifies as tHe,
major force behind jgaici&l review fhé'h;ule of Lawf in.so fTr

as it embbdies the bgincigie theat those‘affecfed by governmerital,

-

regulatory activity should be able to discpﬁer the nature of

that activity and order their affairs éccdrdingly.‘ Delegated
leglslatlon is & means of pub11c121ng and orderlng governmental . -
activity and constltutes one of the most 1mportant é&féguardsh

against the potaiitarianiém of unfettered'adminisgrati;e discretion.

-
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Introduction

Division A - The Rule of Law and- Delegated Legislation
Like the supremacy of God, the rule of law is
. .
hardly free of ambiguity. However, as a constitutional

principle in Canada, it perhaps commands a greater measure

6f acceptability and embraces at least three elements over

wHich there is very little debate. First, it requires the
/ ‘ . o

" law to be democratically authorized; second, the law must

be published in written form; third, the law must be applied'

~equally to all subjects. In this thesis, the "rule of law"

will be used to convéy-these three elements.

The rule of law is frequentl& invoked by those,-
who decry a ve?y comﬁon-feature of modern gdvérnmént: vast
administrative schemes, liberally sprinkled'wifh'aiscretionary

powers exercised by non-elected officials, Lord Hewart's.

The New Despotisml in the 1930's ié a classlc example of the

“

criticis%hpeaped on the,transfgrmatidn of law from relatively
Ggmplete legislative codes, sanctioned by e parliamenta?y;pody,
to -statutory shells enclosing an array of buresucratic .povwers,

often exercised on the basis of secret directives or unwritten

administrative practices,.

Much of this critieism is the produect of 19th

century liberalism‘and720th century ultrauconservativisﬁ. Its

“lLord Hewart, The New Despotism (London: 1929).

n
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aim, as expressed by the most avid proponents of de-reguletion .

L

. . ¢
in the Unitted States and Canada, is not merely to eliminate

discretionary powers, but to minimize government regulation
&s‘a whole. Whatever the merits of this objective, the enormity

of current regulatory activity, together with the inertie in.
A . ) : ‘

‘herent in its exiétence; argue that de-regulation will not in

_ the near future ensure the rule of law.

Accepting Qovérnﬁeﬁt\regulaﬁion.as a structural
feature of modern soclety, one might advocaﬁe a more aéﬁi;é;rolg
fb; primary legislative bodies in prescribing regulatdry-deﬁails
Haowever’, this, too is an unrealistic eipectation given thé'étrain
‘under which thes'e bodies ﬁlreédy operate. Parliamentary time is
at a premium aﬁd the e%ﬁe;tise of.elected members in compléx,

technical areds of regulation is very limited..

In/ﬁ}der to meet the need for regulatory controlls

,and Qt the same time respect the rule of law, .it seems

ful to concentrate on technigues for'injecting\ngg
openness and, equality into.regulatory activity. In common law

onsibility,

jurisdictions? this has been pioneered, by the cburts througﬁ-

‘the concepts of natural justice and ultra vires, However;

Judicial review of admlnlstratlve dlscretlon has some substantlal
"llmltatlons, partlcularly in- relatlon to powers that bear little

Or no resemblance to the Judlc%al model.2 For--an illustration of

/’thiS‘one need only turn to cases'involving'emergency powers

2Martln Loughlln "The Crisis.in Admlnlstr&tlve Law Theory

(1978) U.T.L.J. les

+




legislation during the two world wgrs.g

Iin the U.S., Professot k. C. bavis has recogniced
8 number of icstances of discretioo that was unnecéssary,
elither oecause’circumstances had: changed since itxﬁﬁs confecréd
or because it vas conger;ed carelessly, with littlc regard.
Eor what oas needed.4 In order to confine or cut back thcse
powers to necessory levels, he has suggested tha£ siandards
and rules.be developed, not by theltraoitional inscitbtions
fordconfining administrative powers,. the legislatures and‘
the courts, but bx the administratorc themselves. ?oﬂDovis

this technique, known as "rule-making”" in the United States,

‘offe;s the best of -both worlds. On the one‘hand, it permits

L

executive- agencies to formulate rules gradually and on the
. : N

basis of expertise developed in their regulatory areas. ‘Oq

'tbé other ﬁand;_éhc rulemaking procedures of the Administrative

Procedures Acts,'which'he'has described as "one of the greatest

"

inventions of modern government,'” represent a rational guilde

3Sge e.g. Re Gray (1918), 57 S.C.R. 150;‘€£emica1g’§3ference
[1943] S.C.R. 1. The grant of such vast, unstructured powers
to the executive may well have opened the door to peace time
Iegislation that conferred similarly broad authority in relation
to very complex and developing activities such as aeronautics,
broadcasting and nuclear power. (See e.g. the Atomic Energy

Control Act, R.S$.C. 1970, '¢.A-19 and the comments of Robins,

-

J. in Re Westinghouse Electric Corporation and Duquesne Light

Company (1977), 16 O.R. 2d 273 (H.C.) at p. 295.) Although
. subsequent technological advances and -regulatory experience_

have defined in much greater detaill ‘the provisions necessary
for the effective regulation of these areas, the authorities
in- question continue to hold discretionary powers that. are

as broad as ever.

SK. €. Davis, Discretionary Justice (Baton Rouge: 1969), p. 216.
5 U.s.cC.

-
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far and check on rule-making powers by giving interested paities
” B - ' ) . 'l
an. inexpensive, if somewhat limited, form of {nvolvement in

. M - - . \
the formulation of rules.6

In the years following Professor Davis's comments,

.particularly dutring the late seventies and early eighties,
o . ,

the. euphoria over .the ruié—making paﬁacea evaporated to'some

extent. Legislators in the U.S. have become increasingly

P

concerned by théﬁegercise of rule-making powers by indépeémdént
reguléﬁory.agencies that lack politicai accountability. By .
' ©1982 forty omne state legislatures had adopted some form of = = = ' /ﬁ‘}

legislative review., Of these, twenty six had granted themselves

S

authority to suspend or veto rulesgor otherwise to prevent - o
_ ; - " . . : . .
them from taking effect. - S ‘

It is surely ironic that the American rulé~making
> . e
system, conceived and4deveﬁ£ped in the land of checks and

balances, .should be found lacking and that the solution should

be drawn from the United Kingdom method of parliamenta;y sdrutiny.8 '

- b

6The "notice and comment™ procedure is prescribed under s. 553

of the APA. This section requires agencies to publish a "general
notice of proposed rule-making™ in the Federal Register "unless
persons subjegt thereto are named and either personally served

or otherwise have actual notice thereof in accordance with »
law.," The agency is then required to afford such persons

an "opportunity to participate in the rule-making through
submissions of written:data, views or arguments with or without
opportunity for oral presentation." More extensive procedural
requirments are prescribed under ss. 556 and 557 for rules.

;hat are required to be made "on the record." _
National Conference of State Legislatures, Legislative Review

gf Administrative Rules: An Update (Denver:1982). . ‘%

“For.one ,0f the earliest American articles advocating the English
procedures, see B. Schwartz, "Legislative Control of Administrative
Rules and Regulatilons: he American Experience,” .(1955),

30 N.Y.U.L.R. 1031. : .
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Although comparisons between the two systems-bf"governmenb

must be made with due regard for their differences, this cross-
pollinaéion suggests that the central attiibutes and difficulties
of delegated legislation are found in both an¢ have much to .

do. with their cdmmon democratic heritage.9

4

The developmapts in the U.S.-clearly demonstrate
that delegated legislation.is both a tool for improving the

administrative process as well as a power, that itseif needs
to be controlled. In this thesis, I propose to consider the

role that judicial review plays - in gui@i g the exercise of {
delegated legislative powers.\ Although‘ gourts are by

ﬁo means the only'forums for the ieview ofrx delegated iegislation,:
th;y have provided the bedrock fo?~its control. A glance

;t the review criteria of most administrative and éarliamentdry

scrutinizing bodies in the Commonwealth covnfirms their debt

to the,coufts.lo

In additioﬁ, the case law'generated by judicial

Teview affects, If not determines, the legislative formulatifon

!

. ’ =
of enabling powers and the executive exercige o§ those pogiys.

Enabling powers are framed, and delegated legls wtion is ultimately

}
made, by taking into account the poSsibiliﬁ&kgf 9 dicial review,

though this review is reiatively rare when conside;&d in terms

‘ N\ -
D
ﬁee infra, pp. 170 5.

See, e.g., the criteria of the Canadian, Joint Gommittee of
the,S@nate and the House of Commons on Regulations 'and Other
Statutory Instruments, set out in Appendix II to its Third
Report to both Houses of Parliament in the Second Session
of “the Thirty-second Parliament, April 1984,
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of the volume of delegated legislation actually produced.

‘Division B - The Nature and Purpgges of Judicial Review

,

Judicial review of not only delegated legislation,

but all forms of delegated power, raises a fundamental tension

that constantlf manifests,itgelf'in the case law. This tension
\. . 1

-

{nvolves respecting the area of discretion c nﬁefréd with.

the delegation of‘a'power, while atlthe same {time construing
the legal limiés of that discretion. Conceivab fhe.courts
could construe these limits very i

narrowly and confine a power to the point‘where they .dictate

:how it is to be exércised-by the authority to whom 1t has
'been delegated. However, judicial decisions generally express
a keen aw;reness of the dangers of such abuse. 1In fa;t, as

I hépe to dehonstraté.in the context of delegated legisiative

powers, this awareness often takes courts to the other extreme

of relinquishing their scTutinizing rule and construing delegated .

" powers with unnecéssary breadth.

?
\

‘Dgcisions at either of the extremes just noted
usually represent rgfusalé to embark on any meaningful inquiry
into the nature and purposes of delegated powers. This 1is
particularly true of! the idtter ext?eﬁe‘where courts tend

too easily to classify a matter as one of "policy" and foreclose

N
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any further inquiry. In the context of delegated legislation,

this classificdtion arises,quite naaurally when one considers

the nature of the powers involved. Their "legislative! character
2 Iy

rendexrs- them untouchable by courts that subscribe to a doctrine
of absolpte separation;of legislative; executive and iudicigl
p;wers.

Thisﬂdoctrine is informed by a nineteenth centﬁry
model of the legal sysgem aq a machine for applyingllaw to
tfacts and leaves 1£tt1e or no discretion as';o.the_meaning
of the laﬁ._ FoEtunately, it has been eroded ﬁy a good deal ‘.(

of twentieth century realism and it is now recognized that

1

?

11E.g,, A. G. Can. v. Inuit Tapirisat (1980), 115 D.L.R.3d 1
(s.C.C.), discussed infra-at pp. 87-90; Re Surrey Memorial
Hospital and A.G.B.C. (1983), 149 D.L.R.3d 397 (B.C.S.C.),
discussed infra at pp. 90-92; McEldowney v. Ford [1969] 2
All E.R. 1039 ZH.L.), discussed infra at pp. 106-15. )

N

-



. ' ‘ 8
pelicy-making is not a function allen te the courr._s..12 The

impetus for thio,recognition has come both from the development .

of a more purposive approach to statutory-interpretdtion13

as well as from the entrenchment of fundamental rights and
freedoms:in constitutional doouments.{q Particularly in cases

;nVolving'tho latter, courts find themselves grappiing with

1-zThis point has moést recently been acknowledged by the Federal

Court of -Appeal in The Queen v. Operation Dismantle [1983]

1 F.C. 745. The court struck out a statement of claim alleging
that the decision of the federal government to permit testing
of the cruise missile in Canada infringed the right to "life,
liberty and security of the person” guaranteed under section

7 of the Canadian Charter of Rights and Freedoms. Four of

the five members of the court dealt with the matter. on the
basis of whether or not the statement of claim raised a "justic-
iable" issue. Ryan, J. quoted extensively from a decision

of the House of Lords in Chandler v. D.P.P. [1964] A.C. 763,
including the following from the judgement of Lord Radcliffe

at p. 797:

It (the court) is not debarred from doing so {con-
sidering an is3ue) merely because it is what is
. ordinarily known as "political™., Such issues may
) present themselves in courts of law if they ‘take
a triable form. Nor, certainly, is it because
Ministers of State have any fnherent general authority
to prescribe to the courts what is or is not prejudicial
to the interests of the State.
In addition, Marceau, J. in the Operation Dismantle case
stated: .
Le juge de premiore instance n'a pas voulu accepter
la prétention que la dicision en cause n'édtait
pas susceptible d4' attaque devant les tribunaux
pour le seul motilf qu'il s agissait d'un décision .-
. politique et je ne crois pas qu'en cela il ait
1 eu clairement tort. (p. T778) -
See Dennis Pearce, Statutory Interpretation In Australia '
(Sydney: 1974), pp. 136-42; John M. Kernochan, "Statutory
Interpretation: An Outline of Method" (1976), 3 Dal. L.J. 331,
John Willis, "Statute Interpretation in a Nutshell'" (1938},
}ﬁ Can, Bar Rev. 1. .
See Mauro Cappelletti, "The Law-Haking Power of the Judge
and Its Limits: A Comparative Analysis" (1981), 8 Mon. U.L:R. 15;
Lleo D. Barry, '"Law, Policy and Statutory Interpretation under
a Constitutionally Entrenched Canadian Charter of Rights .and
Freedoms" (1982), 60 Can. Bar Rev. 237.




.a policy<making role of enormous breadth. Cpnstitutfoﬁal
. i . / . -
rights ave most often conceived as devices for protecting

individualé from kﬁé excesseS\of:legiqlatiJe activity, théreby
coﬂnter—balancing_tﬁe expansion of.fhe welfare state.: As

- .. - .
all;purposé aﬂti&o;eé to leéislakiéé'or administrative_injustice,
they are phrased in‘Very g;neral languageltgaq }eaﬁes to éhé
courts.broad gcobe.in be;ghingjgoyernm;nt;l'mea:urés~again;t

individual rightgl

In The Politics“éf”the.Judiciary, J. A. G.‘Griffith

has gone some distance toward demonstrating that the courts

are in fact a policy-making branch of the governmg¢nt. He

has aiSO'attempted to demonstrate a number-of distinc ~attitudes

that dominate the policy—making'discrétion of judgéé ‘in thie

United Kingdom:
i

The judicial conception of the public interest,
seen'in the cases discussed 'in ‘this book, is threefold.
It concerns, first, the interests of the State
(including its moral welfare) and the preservation.
of law. and order, broadly interpreted; secondly,
the protection of property rights; and thirdly,
the promotion of certain political vieui normally
assoclated with the Conservative party.

In the concluding‘pagés'of his book, he goes on to state: -

©' My thesis, then, 1is that the judiclary in any modern .
industrial society, however conposed, under whatever
economic system, is an essential part of the system

- of government and that its function may be described
" as underpinning the stability of that system and
as protecting that sysfgm from attack by resisting
attempts to change it.

15J A.G. Griffith The Politics of fhe'Jddiciary {0xford:
1277) at p. 195, < - ' T
Ibid. at p. 213.
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Professor Griffith's 'conclusioa that the judiciary
is a pqlicy-making branch of goyeAnment is indisputable,.

i

Where questions arise is in the/area of the scope and nature

v . P

of this function.  Professor Griffith's observation on the

biases inherent in judicial decisions'haee‘nqt gone unchallengegll7

and I propose to test them here as well, )

a-

The need for judieial review of delegated legisletive
' powers can perhaps be mest amply demonsttated_by considering

"the manner -in which those‘powers ate conferred. The formulation

of statutory provisions to enable delegated legislation is

subject to a tension similar to that noted above in relation

to judicial review. - On the one hahd, the draftsman must shy
avay from too much detatl, since the purpose of delegating

'legislative powers is to relieve the primary legislative authority

of some aspects of its law- making functions.l8 the constraints'

of time and expertise argue that these are better and more

’

expeditiousiy performed by.delegated authpritieSa On the -
other hand, delegation of power implies supervisory respbnsibility
for the manner of its use, reeponsibility that'is most often
exercised by prescfibing limitatioes on their exercise and
entrusting the courts with the role of ensuring that those
liﬁitations are respected The drafting of an enabling pro#ision

RN

1;Cappelletti loc. cit., n. 14 at p. 32,

See Patrice Gardnt, Droit Administratif (Montréal: 1981)
at p. 284 for a summary of the reasons For the delegation,
of legislative powers.

o
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{n an unnecesarily broad fashion dilutes this responsibility.,19

1f Professor Davis has found unnecessary bfeadth
in discretionary powers in the U,S., it should come as no

surprise that the same is true in Canada and the U.K. In

1951, Professor” Griffith surveyed a number of British stetuteé
and found that many of the enabling powers contained in them
were much broader than necessary.zo He considered this to

result from the fact that thisrlegislation invariably orig-

* -

inated with the government departments'u;on which‘the powers
of deiegated 1egisletion were confereed. Theee depertments )
viewed the statutes in question primarily as mechanisms for
granting powers to ‘themselves apd, because of the difficulties
in finding parliaﬁentaey_;ime for amendments, preferred to

err on the side. of excess. .Professor Griffith - also found
that'Parlieﬁent did not adequately scxutinize the depaetmental
pleas‘that broad.powers were necessary and simply,accepted
juetificationsﬂbased on either the technical complexity of

the subject maét!i or its eusceptibility to unforeseealle
change. The dépaj%ments were, and still ‘are, in a most powerful
pesition to influence the iormulation of delegated powers,

being not only responsible for the intro@uction of enahling

legislation, but very often Iin possession of the greatest .

resources for studying the regulatory subject matter.

19%ee e.g. Springbenk Mun. Dist. v. Render [1936] 4 D.L.R. 193

at p., 198; cited with approval in Cie. Miron Ltée c. R. [1979]
EOA. 36 at p. 38.

J. A, G. Griffith, "The Place of Parliament in the Legislative
Process" (1951), 14 Mod. L.R. 279,
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In Canada, similar 6ommentg have most recentiy

‘been made by both the federal Joint Committee of the Senate.
and the Hoyse of Commons on Reghlations and Other Statutory
v - ,

Inaﬁrumenté (the‘Joint_C.ommiftee)21 and the‘Cdmmissidn‘ﬂ'Etude‘

'Y

sur -le CpntrSle'Parlementpire de la Legislation DQIEguée of

. the Assemblée nationale of Québec.zg Repeated attempts by'-

the Joiﬁt,pommittee to broaden its man&ate to coyer review

P

of enabiing'clauséé'in bills béfore ?arliaménf have"met with

11ttlé sucbesszs‘and, although the Privy Council Office haa‘

issued guidelines to government departments for 1imiting thé

"scope of enabling powérs,za'oﬁe cannot place too much confidence

in such %elf-disciplinafy-méasﬁres. |
If'the.vagueneés'of'enablinglprovisiqng'betréys

a Lack of scrut}ny‘at'the p;rliamenﬁary level, An'ébvious

remedy ma; lie with the judiéiarx. Acca;dingly, L §rop§sel

.to survey the case 1§w dealing'with_the'acrutiny of deleg&ted

1egislatipn; emphasizing particularly those from Canada.

3

This survey will dimide into three parts. The first ﬁill

consider the definition of delegated legislation and the concept

) ;;Third Report, supra, n.10, paragraphs 66-74.

Le controle parlementaire de la législation deleguée (Québec.
5383) at pp. (ii) and 14, :

Only once has the Committee been granted authority to study
enabling clauses. This occurred in 1980 in respect of the
Canada Post Corporation Bill: see the Committee's: Sixth Report
for. the First Session of the Thirty- second Parliament. Most-
recently, the Committee has in its Third Report, supra, n. 10,
paragraphs 66~74 recommended that a Regulatory Review Committee
be establishéd and charged with, inter 4lia,; the review of
Egabling clauses. - . C )

Government of Canada, Privy Council Office, The Preparation
of Legislation (Ottawa: 1981).
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of "rules" undeglying it; Lhe.second'pqrt will review judicial
s;rutiny ;f thé manﬁer in which regulatory ipatrumenfs are
made an&'prdmulgatea; the third will déal with the substantive
stobe of powers.th&; enable delegated legislation. ;This_survey
is not ;ﬁténded £o exhaust évgry Qspect of judgcial scrutihy.
Rather, my.object'is toluncover its most significant principles

and offer .a critique of the manner in which they are applied..
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Part I The Definition of Delegated Legislation

: k ‘
In order to analyse delegated legislation,-it is
" necessary to have some notion of wiﬁ} it includgs;'lA.convenient

—place to begin examination of this issue is with legislation

¥

that governs the review and publication of delegafed legislation,

In these statutes one finds an expression of what parliamentary

bodié€s generally consider to be embraced by this concept, - s

.

These statutes also provide'examples'of an area within which
the definition of delegated legislation has its most obvious

practical imbortance.

o

. Division A - Approaches 1in the Uﬁited Kingdom and the Unite§

F

States

L e

In the U.K. the Statutory Instruments Act 194625

initiated a2 new system for the publication-and scrutiny of Coa
lsgiskation made'By authorities in the exercise of powers’

-conferred. by Parliament., It applied to "documents" made under

o

powers that wgreugﬁécified_in the enabling legislation to
be exerclsable "by Order in Council" or "bydstatutory instru- -

w26 . 27

‘ment. ‘Thus, since 1948,° Parliament has determined in

.each instance whether the exercise of a delegated power should

-

255 & 10 Geo. 6, ¢, 36.

-;gIbid., subsection 1(1). :

The Act was ‘proclaimed in force on January 1, 1948 by the
Statutory Instruments Act 1946 (Commencement) Order 1947
5. I..1948 No. 3.
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be classified'as.ﬂlegisiative" aﬁd_be subject to the,Statqurz‘

instruments Aét.

The Act could not, of course, deal in the same -

. way with statutory powers conferred before 1948. Achorﬂingly,
8s.:1(2) applied to rules made under pre-1948 bawers by inéorpof-

ating the definition of rule contained in' the Act's predecessor,

28

the Rules:Publicétion Act, 1893, This definition was, however,

of limited assistance since it merely réferred to'"rules,l
“regulations or by-laws"” relating- to amy court or made by omne

of,érnumber of‘sﬁécified executive institutions, In.prder

-

to proﬁide more;guidance in the identification of rules, section

8(1) of the 1946‘Act authﬁrized the Treasury to make réguiaﬁions
detefmining "the clgssés,df cases in whi;h‘the exgrdiéé of
a ;tatutory power by any rulefmaking authority constitutes
or does nat cpﬂstitute the making of . . . a Staputqr§ﬂfui§.u

Thus, the Statutory Instruments Regulations, 194729 provided

thatxqevgfy document being of a legislative and not an executive

30

’

character’ constituted a "statutory rule".
Q . . ‘ .

The terms "legislative" and "executive" have enjoyed

extensive consideration, both from the courts and from academic

writers, J.A.G. Griffith _and H. Street discuss them specifically

in relation to t%e Stat&tory'Instfuﬁents Act, 1946, bﬁt with

-

little in the way of conclusive results;

The distinction between "legislative" and "executive"

2556 N7 vict., . 66- ; .
308.1. 1948, yo.l. - ' : , ‘ . B ‘
‘ Ibid., section 2. . . _ o -t



In additlion, their emphasis on the arbitrariness of Hecisicns

31

S e e

\\;/((1‘ “is very difficult to draw. There~are two tests

. which have been siggested., The first is institutional-
. " that which the Legislature enacts is legislatjon.’
’ * Since no subordinate lggislatiom is. strictly enacted
by Parliament, this is of mo valué., " If the mesaniag
of the word "enacts'" 1is extetded to include that

. - which £ domne by’ Parliamentary authority, all kinds '-;

of ,actions are let in and solutiocn is no nearer.
IR Secondly, the meaning of "legialative and "executive
ray ‘be determined by reference. to the nature-.of
the action. By this test a power to make rules
0f general application is a legislative powver, and-!
the rule is a legislative-rile. A-powerx. to- give‘
. “orders in specific. "cases” 1is, by the same test,
N an executive power and the order is an executive . - -
"order. Similarlyh a power to. take specific action
is 4n executive puwer and the action is an executive
action. The difficulty here. .is, that of distidguishing
between what is "general" and what 15 "gpecific"
These words,‘although they have some extreme and '
easily recognizable forms, do mot help to solve '
the doubtful cases. The matter 1§ finally one’

l : for arbitrary decision. There is no answer, save
; one .that is arbitrary, to the old and chparable
//}’ ' riddle: "How.many sheep make a. flock?" ‘

Professors Griffith and Street present_a'perhaps'

overly pessimistic view of the Ettemptfto'define‘“statutory

rules'. Their dismissal of the institutional test overlooks

the influence that the character of a rule- makimg authority

hes had onvjudicial‘determinations of legislative pouers.92

‘on.this issue in "doubtful caeeé?,belies the significance

"of a third test that they go on to note, ?his test -was propounded

i

by Sir Cecil Carr, the first counsel to the ﬁouse of QOhmong

R . . -
committee established in 1948 to scrutinize statutory instruments:
. . . ’ - 7 ‘ '
If a document is a statutory instrument, then it

-

J.A.G. Griffith .and H. Street, priﬂ*iples of Administrative
Lgw, Sth ed. (London: 1973), p. <48. _ 5/\”'
See infra, pp. 20-22 and-88-92. : .
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is subject to the requirements of publication set
out in the Act of 1946. The question whether any }
document 1is legislative or executive seems to be
answered in practice by another question: "Is

it desirable that this document should be published?"
If the answer is "Yes"™, then it is called legislative.

33

The most useful aspecxfégﬂzzzs test 1is that 1t suggests a
functional‘approac'h34 that is much less arbitrary than the
floek riddle. Thus, it makes clear the importance of defining

delegated legislation im light of the use to which the definltion

—_—

will be put.

S

The only judicial diécusQion of the U.K. Statutory
Instruments Act -definition of “statutory rule" is contained

,‘1 .
in two case335 upon which S. A. DeSmith comment®d in 1949.36

~
These dealt with ministerial subdelegation through the 1lssuance

of circulars and "guidance notes" to administrative cEficials.
Professor DeSmith disputed the conclusions re;ched by ed
court that the Act did.not provide for the publication -of
such "susaeleéated legislation". However, in asbb:ting‘that

any documents of a "legislative".nature came within thendefinitiocn

he shrunk from embarking on a discussion of the term and merely
noted the ink already spilt on the subject.
The definition of "delegated legislation" has been

pursued in the U.S. under ;he‘r@ﬁric of "rules". 1In his Administ-

J .
. A
3202. cit., n. 31, p. 49. .- v . |
A similar approach has been suggested in the U.S. by K. C. Dav¥sy
Administrative Law Treatise, 2nd. ed., v.II {(San Dilego: 1979),
gsBladkpool Corporation v. Locker [1948] 1 K.B. 349; Jackson
Stansfield & Sons v. Butterworth [1948] 2 All E.R. 558.
~®S. A. DeSmith, "Subdelegation and Circulars" (1949), 12 Mod. L.R. 37.

~ e
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rative Law Treatise,37 Professor Davls traces the histery

' -

of this search back to a semiﬁal article_writtén by Ralph

F. Fuchs in 19384??--Tﬂ;re, Professor Fuchs employed the &i;;
tincgion bétWeén "l%giélative" and "adjudicative', rather
than "executive'", functions,. Aftef considering the elements
of\jfutufity" and "generality" iﬁﬁerent in the former, he
sgggested:_ |

it is useful to defin'e .rule-making as the issuance

of regulatiJhs or the making of determinations

which are addrgssed te indicated bg& unnamed and
ungpeclified persomns or situations,.

In a critique of Fuchs' hpproach,;Professor Davis
poihted out itg weaknesses, neting, on the one hand, that
legislatiyé action sqmétimes has a very nar;owaocus, as in
the case of'private bills, while adjudicétofy action can,
by the same token, h;ve.a very broad impact'through the doctrine

of precedént.ao Howevér, much of Professor Fuchs' analysis

has found its way into the definition of "rule" in the Administ-

2202. cit.; n. 34&4. - :
Ralph F. Fuchs, "ProceQ&res in Administrative Rule-making,"

£3938), 52 Harv. L.R. 259 . :

solbid., at p. 265. _

pp. ¢it., n. 34 at pp. 4-9,
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rative Procedures A'ci;,41 forming the basis. for the .considerable

.

case law generated on this subject in the.U.S. 1In réviewfng

this definition and- the interpretation thﬁ} it has recelved,

-~

Davis has noted that various types of informal administrative

a

documents,.such as rulings, interpretations, policy statements,

opinions and advisory letters, have escaped the provisions

of the Act despite their often significant administrative,

if not legal, effect:.-l‘2 He has concluded that

3
creating definitions that will control the determination
of issues that .come to court may often be undesirable

. because no one has the capacity to create: definitions -
that will measure up, and because results should -
rest more on understandig the consequences than

-3 on analysis of language.

i

Division B - Approaches in Canada

In 1968, the Royal Commission of Inquify into Civil
Rights (McRuer'Commission) was given the task of‘reviewiné

the exercise and control of statutory poweré in Ontafjo,ha

: a.
41 Subsection 551(4) states: :

rule means the whole or a part of an agendy's statément
of general or particular applicability and future
effect designed to implement, interpret or presciibe
law or policy ox describing "the organization, procedures
or practice and requirements of an agency and includes
the approval or prescription for the future of
rates, wages, corporate or financial structures
or reorganization thereof, prices, facilities,
appliances, services ‘or allowances theredf or of
valuations, costs or accounting, or practices bearing
on any of the foregoing. -

43.2; cit., n. 34 at p. 9, !

44Ibid., at p. 5. :

Royal Commission Inquiry into Civil Rights, Report No. '1, .
vol, 1 (Toronto: 1968). .

42

o

\
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After postulating thatf"leglslative power, the statement of
rules of law, involves an authoritative deéision as to'whqt

the rules should be, arrived on grounds of policy",45 its
> T >

report acknowledged that this definitjon

does not exhauyst the modes of exercising legislative
power. Legislative power may be exercised not
only to make genmeral rules but to prescribe specifically
as a matter of policy particular rights or liberties

o to which persons are entit&gd, or* legal penalties

(’\ : to which they are subject.

(ﬁhis formulation introduces a species of Iegislative power
YL a
. i
not included in the definitions canvassed above, The specific,

-

policy oriented iegislative power turmns on the nature of the

authority exercising it and the breadth of discretion it contains.

At first glance, its specificity\seem

-

ncbnsistant with the
S

characteristic of generality ‘ﬁi”_is fundamental to most of

the other definitiogns. However, there is no contradiction

if one recoénizes the existence of situations where no general
rglé is possible. In a sense, the "policy"” formulated by

the governing authority .in such circumstances is the “ruie“,
notwithstanding its fragmented expression in a series of spe;ific
decisfons. What distinguishes these powers from adﬁiniétrqtive
powers is both the breadth ofuﬁiécret}oh and the level of

public interest generated. These factors provide the crucial

"policy" element and invest a power with a "legislative" chara-

'cter.47

221b1d.'at:p. 20.

,Ibid. at p. 21. =~ o ¢
See the discussion of Inult case, infra at pp.87-9. : ' -

,

v

E g
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-The Canadlan cases and statute law dealing with"
the determination of whether an instrumen£ falls within the™®
ambit of delegated legislation arge not extensive. Hégt ;f

the provinpiﬁl statutes governing the procedures for delegated

legislation employ the term "regulation"qs'and adopt the U.K.

approach of defining it Iin terms of an instrument's "legislative

qulthough the Newfoundland Statutes and Subordinate Legislation
Act, S.N. 1977, c. 108, uses the term "subordinate legislation,"
most provincial statutes use the term "regulation” These
statutes define the term as including a varliety: of concepts

such as "rules", "orders", "by-laws", "proclamations” or "tar-
iffs". Such catalogues might be taken to indicate a wide

array of delegated legislationm. However, see Re B.C.

Teachers Federation and Board of School Trustees of School
District No., 41 (Burnaby) (1978), 83 D.L.R. 3d 190 (B.C.S.C.),
"aff'd. (1979), 95 D.L.R. 3d 273 (B.C.C.A.), where Nemetz,

J. Tuled that an "agreement" between the provincial and federal
governments for the applicatio the federal Anti-inflation
.Act S8.C. 1974-]5176, 6. 75 to /the provincial- public service

was not a "regulation” Altfiough the "agreement" was authorized
and given effect under the agti-inflation Measures Act, S§.B.C.
1976, c. 1, Nemetz, J. stated\

" . . . the Agreement is not a regulation, either

in the ordinary sense of the word og under the
definition quoted. Certainly 1t is not a rule,
order, proclamation or by-law, nor was it a document
designated to be a regulation for the purposes

of the (Regulations) Act {(S.B.C., 1973, c. 76).
Further, the words "agreement”, “regulatipn “"order",
and "guideline" are separately employed in the
Provincial (Anticinflation Measures) Act to describe
different things.,N Ther¢ 1s no implication that

an "agreement" i1s subi-specles of any of the other
terms. {(p. 193) -
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nature" or the "leglslatlve" character of 1ts enabllng ;Dwers.49

However, in Town of Pruro v. McCulloch 49, 1 The court con51dered

that even w1thout a definition ;hrased in these terms, "rule or
regulation” itself imported the notion of an.instrument "to guide

the future conduct of .individuals of which they should have

In Rose v. The Queen 50 the Ontario Court of Appeal

notice in a certain way."

construed-"legislative" to include an order re-vesting title to a

"public highway in a municipality. The Court concluded:

We think that to an extent generally applicable to.the
public or large segments thereof it (the order) alters
rights and respon51b111t1es and even the nature and extent
* of those responsibilities. Upon that ground alone we think
- sufficient has been said to indicate the legislative nature '
of the action taken by.the Lieutenant-Governor in

43 The following employ the phrase “"legislative nature" _
Requlations Revision Act, R.S.P.E.I., c. R-11.1, para. 2(b);
Regulations Act, R.S5.0. 1980, c. 446, para. 1(d); . .

tatutes and Subordlnate Leglslatlon Act, S.N. 1977, c. 108, -
para. 2(b); - T
The Requlations Act, R.S.M., c. R60, para 2(1){£);
The Requlations Act, R.S.S8., c. R-16, para. 2(e);
Requlations Act, R.S.A., ¢. R-13, para. 1(1){£f);
Regulations Act, R.S5.B.C. 1979, c. 361, s.1.

The Regulations Act R.S.N.S., c. R-12, para. 2(g) refers to the
"legislative character" of the enabling powers while the

\thgplatlons Act R.S.N.B., c. R-7, s.1 does not use the term
“1g§181at1ve" at all.

49 1 (1971), 22 D.L.R. 3d 293 (N.S.S.C.).
3 [1960] 0.R. 147 (C.A.).
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Council as set out in the order in council referred to
In coming to a oonclusion ‘as to the nature of the act

performed, not ofly must one look at the substance rather
than the form but indeed in the inquiry upon which one must

embark, all the surrounding circumstances must be looked at

and by that T include the nature of the body enacting the

- order in question, the subject matter of the order, the

rights and respon51b11;t1es, if any, -altered or. changed by
the order. Slgnlflcant in our opinion among these indicia

to be considered in a determinaticn of a- legal question is '

the fact that the order here under review is an order made
formally by the Lieutenant-Governor in Cguncil upon the
recommendation of one of the ministers of the Crown.. That

is to say, it 1? an order made by the executive of the
government .. ;
(

" This empha51s on the character of the authorlty exercxslng
_ delegated powers recurs throughout Canadian case law deflning

: "legislative“ powers.52 Perhaps more significant, h0wever,

511bid. at pp. 155-6. o -
5Zgee infra at pp..B88-92.. See too R. ex. rel. Mahlberg v. Green
[1943] 2 W.W.R. 253 {Sask. Dist. Ct.) and Henry Molot, "The
' Self—Created Rule of Policy and Other Ways of Exercising
Administrative Dlscretlon" (1971), 18 McGt}A L.J. 310 at pp.
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is the willingness of the court in Rose to embark on a

substantive examination of the order there in issue.

The approach taken in the Rose case seems to be reflected

in the Canadlan Statutory Instruments Act. 53 The groundwork for

this statute was laid by the Special Committee of the House of
Commons, on Stattory Instruments (the MacGuigan Committee).54
Its repprt, published in 1969, canvassed t;he' attempts in various

jurisdictions to define delegated leglslatlon and adopted the
following as a workmg defmltlon
a regulation is a rule of conduct enacted by a
regulation-making authority pursuant to an Act of

Parliament, which has the force of law for an undetermined
number of persons.55

The report went on to consider the existing definition of -

"regulation" in the Regulations Act56 as well as the exemptions

thaf it contained, and concluded by remmending a very lengthy -

538 c 1970 71-72, c. 38.

S4Note the comments of the Minister of Justice at second readmg.
of the legislation: Proceedmgs of the House of Commons,
28th Parliament, Third Sessmn, p. 2734.
55Report of the Spec1al Committee on Statutory Instruments,
(Ottawa: 1969), p. 14.
56Rr.5.C. 1970, ¢, R-5.
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TN

‘and comprehensive definitioﬁ.57: Tﬁe committee's comments

-

on the intent of this definition are most - 1nstructive- .
This definition casts_the ‘net as widely as is reasonably
possible.' All exercises of subordinate law-making
power are covered (except those of private corpor-
ations), .and, so that thé matter is put beyond
doubt, all. regulations, etc., for the contravention

- of which penalties are prescribed, are also covered.
Apart from private corporations, the identity of
the regulation-making authority should be irgglevant
since we' want to cover all such authorities.

The impact of the HacGuigau Committee propoaals

on the definitions of "regulation" and "statutory instrument”

in the ensuing Statutory Instruments Act is as mysterious

-

5702. cit., n. 51 at p. 27:

regulation means

(i) a8 rule, order, regulation, directive, by-law, proclam-
ation or any other document made in the exercise
(/‘ of a legislative power conferred by or uadexr an
; Act of Parliament; '
(11) a rule, order, regulation, directive, by-law, proclam-

ation or any other document made in the exercise
of a leglislative power conferred by or under the
prerogative rights of the Crown and having force
of law;
(114) a rule, order, regulation, directive, by-law, proclam-
ation or any other document made in the exercise
of a legislative power coming within subparas. (i)
and (11) and which has been subdelegated;
{iv) " a rule, order, regulation, directive, by-law, proclam-
: ation or any other document for the contravention’
of which a penalty, fine or imprisonment is prescribed
. by or under an Act of Parliament; o
but does not include a rule, order, regulation, directive
or by-law or any other document of a legislative character
of a corporation incorporated by or under an Act of Parliament,
which is not a Crown corporation, unless such a rule, order,
regulation, by-law or document comes within subpara. (iv).

58Ibid.
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as thé definitions themsél;eé;ég The definition of "regqlatfbn"
incorporates tﬁat of "statutory'iqsﬁrUméntf so that' the coﬁéigeff‘
ation of‘thé scope of the Act betomes‘a two-step proﬁessf

The first Qtef,ithe.definition pf#ﬁétatutofy instfgménf" in-

.

59

When the Statutory Instruments Act was before Parliamernt as
Bill C€-182.ip 1971, most of the debate dealt with the powers.

of the parliamentary scrutiny committee and the dearth of
affirmative and negative resolution procedures; see Debates

of the House of Commons, 28th Parliament, Third Session at
Pp. 2734-46 (second reading), pp. 4044-53, 4060-74 and 4143-53
(third reading), Proceedings of the Justice and Legal Affairs’
Committee of the House of Commons, 28th Parliament, Third
Session, pp. 730-827 (second reading), pp. 994-6, 1006-7 (third
reading), Proceedings of the Legal and Constitutional Affairs
Committee of the, Senate Issue No. 7, pp. 8-16. Although comment
on the definitions was minimal, it bears out their obscuriQ&b
In the Justice and Legal Affalrs Committee proceedings, two
minor amendments to the definitions were introduced at the
behest of the“Minister of Justice. They were accepted, as
‘were the definitions, without debate. In the Senate, rather

more attention seems to have been paid to the definitions,

though to little avail: see the remarks of Hon. Mr. Grosart, :
Debates of the Senatey 28th Parliament, Third Session at pp. 761-2,
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paragraph 2(1)(d), involves a provision of labrynthine logic.60

The'lengthy enumeration of_typea of statutory instruments .
.in the opening clauae appears to follow the MacGuigan methodology
and cast the net . as widely as. possible. However, subparagraphs’

(i) and (ii) qualify the opening clause by requiring'that

- . - 8

'60The definition is as follows:

"statutory instrument" means_.any rule, order, regulation,
‘ordinance, direction, form, tariff of costs or fees, letters
patent, commission,: warrant,‘proclamation, by-law, resolution
or other instrument issued, made or established :
(i) in the execution of a power conferred by or under an: Act
of Parliament, by or under which such instrument is expressly
- authorized to be issued, made or established otherwise than
by the conferring on any person Q; body of powers or functions
~in relation to a matter to which such instrument relates,'

or - .

(i) by. orx under the. authority of the Governor in Council
otherwise than in the executilon of a power conferred by or-
‘under an Act of Parliament,

but ddes not .include ' » ‘ o

(iti)any such lastrument issued made or established by a
corporation incorporated by or under -an Act of Parliament

{A) the instrument is a regulation "and the corporation
by which it 1s made is one that 1s ultimately account- .
eble, through a Hinister, to Parliament for . the
conduct of its affairs,  or
(B) the instrument is one for the contravention )
-'of which- a penalty, fine -or imprisonment is prescribedﬁ
._'by or under an Act of Parliament,
{iv)any such instrument issued,; made or established by a judicial
or quasi-judicial body, unless the instrument is a rule, order
or regulation governing the practice or .pro dure in - -proceedings
before a judicial or quasi- judicial body established by or-
" under an Act of Parliament
(v)any 'such instrument in respect of which oT in'respect
of the procuction or other disclosure of which, any privilege
exists by law or whose contents are limited to advice or inform- .
ation. intended only fbr use-or assistamce in the making of
a decision or-the determinietion of policy, or in the ascertainment,'
of any matter neceasarily incidental thereto, or
(vi)an" ordinance of the Yukon Territory or the Northwest Territ-
ories .or any instrument issued, made or established thereunder.
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the'éndmerated.iﬁstruments’be made "by or under" either statﬁtory
[subpara;-(i)]‘o; ére;ogative [subpara. (iii] authority.

| fhé complexity df sdbparagraph_(i) is difficult
to‘compfehend. Not sufprisingLy,jit,has.received diveigedt'
interpretdtions'f;oﬁ the-fedéral_Debartment_of iustide and
from the JBint‘Comdittee.el dﬁowéver, neither of‘theég 13\.
partichiarly satisfying;‘ The De%artment has construed ﬁhg
bhrasé "gkpreéaiy authorized"‘és a restricé}on that iimits
the definition to instruments that gre made under a power
-that specifies how it:;is to be. exercised This interprethtion
drequires the inclusion of phrases like “by order" or "by regdl—

v

-ation"” and seems to draw its'inspiration from the U.K. Statutorz'

4

_Instruments Act, discussed above. If a power is cpnferred

merely to "order", .“prescribe" or "gstabliéh" sométhing, the
.resulﬁing instrument is not "expfessly authori‘zéd".62

The Department's'intdrp;etation contains a second
iiﬁitation that springs from the words "otherwise than by
the conferring . . . of powers or functions in relation to
a matter to which such instrument relates . , ., ." This clause
"1s obscure, to say ﬁherleast, add may have been taken from
dimilar téfminolpgy in subdéction 7(6) of the Financial Administ-

- ration Act.63 Thé'problem in construing 1t involves determining

what it relates to.,'There are three possibilities: 1t may

1Second Report of the Joint Committee of the Senate and the
House of Commons on .Regulations and Other Statutory Instruments,
gscond Sess;on, Thirtieth Parliament (1977).
631bid., pp. 4&43-45.

R.S.C. 19?0 c. F-10.

[
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refer back to "power" (i.e. "power conferred . . . otherwise . 2
than by the confefring") to "authorized" (i.e. "{nstrument
. otherwise than by the-conferring")

e

or té."igsued,‘made:or eét;bliéhed" (i.e. “"an instrument . . .
issued,‘maﬂe or gstablishe& ﬂy theljc.onferringl“).64 The Depart- N
Went's ihteréretgtion hgﬁgs on the lés; of these three possibil-
ities. and resuits in th;-excrusfoh of instruments that merely
confer powers on a subdélegate and do not themselves contain
any substantial regulatory p?ovisioﬁs.esg |

The. Joint éommittee hgs vigorously contestéd-£he
correcthess-of the interpretation of the Department of Justice,
maintainLng that it . is much toorexclusive. The Committee
"has contended that Uexpréssly authorized” does not require
thE'presech of tﬁe‘"by_orde:" or "by reéﬁlation" formula

in .the enabling provgsioﬁ. Taking the tax remission power o-

of the Governor in Council under sectiomn 17 ot the Financlal
‘ ‘ - ————

Administration Act as an examp}e; the Committee has stated
. ‘.
. . . the Govermnor in Council can only act lawfully
through the means permitted by the constitution
or by statute, and that means in the ¢rder in Council.
S ' If then an Order in Council is made and issued
exempting X from some tax, how can it be said that
the Order was not expressly authorized to be made

: *

64

result. However, to be intelligible, they must be interpréted
with some emphasis on the words "in relation to". When this

" emphasis is kept in mind the limitation results in the extlusion
of instruments made under very gemeral powers that are cdnferred
"in relation to" a given subject. For the reasons expredaed.

infra at p. 29, this ihtergretation should be rejected. It ﬁf .
"1s far too broad and, for example, exludes powers to "make'\\H,,/’/

The first and second of these possibilities have the sa:g

gulations in relation to" a subject. - -

Supra, n. 61, p. 43. : N



and issued?66
The Committee's criticism of the nartowness of

the Department of Justice‘interpretetion of expressly finds

support in the MacGuigan Report, from which the . Statutorx

Instruments Aot had 1its genesis, as well as in the catalogue

".of instruments at the beginning of the’ definition of "statutory

instruments : Both of these suggest that the definition was

intended to include instruments regardless of their "particular

form. in addition, the Department 8 appeal to the U.K. Statutory

ros

instruments Act as the model for the Canadian Act fails when

thé two are compared., The provisions -of the former are unequi-
'vocel:- statutory instruments result omnly if the enabling

power "is expressed . . . to be exercisable by Order in Council

nb7

. - . Or to be.exercisable .by statutory instrument. In

conttast; the“Canadien Act.is worded much less pleariy, and
oontains no transitional'provisions for instruments made under
pre—existing enabling clauses, Arguably; it represente a
rejection of the U.K. approacn on the basis of botn theldifficulty
in’ identifying legisf&tive powers without the benefit oi experience

in their eiercise, as well as the general disinterest of parlia-

mentarians in "tﬁchnical“ details.68

In it8 criticism of the Department of’ Justice inter-

-

pretation of the second limitation in the definition of "statutory

®01b1d., p. 44.

. 66'1Note R. v. Webster. (1982), 12 C.E.L.R. 147, discussed infra at p. 37.1.
68See supra, pp. 4-5. ’ C

For a critique of the U.K. approaeh;'see J. T. Craig, "The
Reluctant Executive," [1961] P.L. 45.

-
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[

instrument" (theyﬂotherwise" clauqe), the Joint Committee

seems to have misconstrued the interpretati&y. ‘1t characterized
this interpretation as excluding not only instruments that
pubdelégate powers, but alsq instruments made pursuant to

'thoée éuﬁdelegated powers.69 Yet, the latter d}ass of instruments
‘is‘not made "by the conferring . . . -of po?ers or functioms,"
but-is itself an exerclse of power.70 Tﬁu;; the "otherwise"
clause excludes dqiy instruments that act %oleiy'gg vehicles
for thé transfer.of_powers, with‘the basi; fqr the éxclusion § 
being tbe absence of:any regulatory content. -

Afterx fejéct;;g the Dgpartmént's interﬂregaéion
of subparaéraph (i);“the Joint Committee proposed its own.
However, it is not closely‘fied to the words of the provision.
Although it concentrates on the "otherwise" clause, it £flows
from the Committee 8 analy&Lg of - what thesge lim?}ing words

b

A

N

s

7 SuEra, n. 61 at p. 45. “.

Unless there is a further subdelegation: a highly unlikely
event because of the interpretive presumption against subdele-
gation. See J. Willis, "Delegatus Non Potest Delegare," :
(1943), 21 Can. Bar Rev. 257 and the discussion infra at p. 176f €.

[ ’



71
cannot mean:

., Thus,, it would appear that the limiting words of
section 2{1)(d)(1) of the Statutory Instruments
Act 'must relate to the mode of administration of
a Department or regulation making authority, to
- ’ the documen;s which relate to the manner of proceediag
and to tie result of proceeding, to everything
from lan fnstruction as’ to feq@ing the departmental
cat to the actual permit (document) issued to an
' applicant to empower him to become ?zsupplicant
for s me further governmental boon.

.

This construction seems more apt as an interpretation of the

"expressly authotﬁzed"'phrase. In striving to find some class

-) of instruments that are excluded, the Committee has egxcessively

| .
broadened the limi&ing words by excluding instruments that
! . < :

i .
\ . . -
{

) !
71Supra, n. 61 at p. 46
- - What documents are then excluded by these mysterlous
) words? . '!. . It cannot be that what was sought
. to be exclluded were documents of an administrative
or executive character, fox. the distinction between
documents made in the exercise of legislative power'
and those.not is the crux of the distinction between
, ‘a statutoqy instriment . and the species, regulations,
a distinction so clearly drawn in sectlon 2(1)}{(d)(i)
of the Act. Similarly, executive acts of the Governor
\ in Council\pursuant to the Prerogative are statutéry
instruments by force of section 2(1)(d)(1i) of . .
the Act., Nor can it be that the exclusion extends .o
<« to working papers, or the giving of advice in any . -
written forms, for these are expressly excluded
from the definition by sec. 2(1){d){(v}). The comclusion
must be that the exclusion in section 2(1)(d)(1) .
relates to documents made pursuant to some part
of the powers conferred by statute to make non-
legislative type documents. It cannot relate,
e . as has been pointéﬂ out, to all documents containdng
. non-legislative matter, bdut it does not follow -
— from that conclusion that all documents made pursuant
' : to statute but not in the exerclise of a legislative
e '~ power are statutory instruments. That is to say, -
.~ all statutory instruments of legislative character
are regulations, but not all instruments on a non-
legislative character need be accounteéed statutory.

-Ibid. at p. 47.

———



describe administrative proéedures. As wlll become clear

in the discussion of Martineau vi: Matsqui Inmate Discipline

Board,73 infra, these instruments can have a considerable

‘impact on the rights of persons outside an administrative

s;:uéture and ought not to pe excluded too hastily.

\

— In searéhing for an interpretation thaﬁ.is more
kﬁ“&tisfying'than those reviewed above, one would dprwell to

consider the consequences 3f characterizing a document as -

a statutory instrqment.' Under the Statutory Imstrument Act -~

such instruments need only be registered and‘published‘wheﬁ
X~ ’ AU

"required.by or under amn Ac of Parliament to be published

in the Canada Gazette." And) although statutory‘dhstruheﬁﬁs

Tk
come under the scrutiny of the Joint Committee and must be .

judicially noticed, the sple adminiébraﬁive consequence of -
their charhctérizé&rﬁﬁ’gélshph is that they may be ihsbeéted
and-copiéd under sections 25 and 26.'—It 1s difficult to think
of any broblems‘that a broad reading of the definition-might.
pro@ude particul&rly in iight‘of the power o} phe‘Governor

in Council under section 27 to exempt certain cl;sses of‘instru—

4
ments from these requirements.7

In construing subparagraph 2(1)(d)(1i) of the Statutory

Instruments Act, one must also recognize that otﬁarexdhmory

‘provisions are contained subparagraphs (iii) to (vi). These

byl

;2(1979), 74 D.L.R. 3d 1 (S$.C.C.), discussed infra at pp. 43-47.

This exempting power relates to sensitive documents that,
in the interests of national security, inter-governmental
relations or individual privacy, ought to be kept secret.
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exclude cbtporate by-laws, i;strumgnts other than rules of
proceduré issued by judicial or quasi-~judicial bodles, territorial
ordinances- and instruments that are privileged or limited

to "advice or information intended only for use or assistance

‘in. the making of a decision.” - -
-~ : ' , . L
When one views the definition of "statutory instrument"

in 1its entire;;ontext, there appehr to be few reason§ fof
interpreting.it as narrowly as either the Department of Justice
or the Joint Committee ﬁafe done. Their interpretations,

hinging on the pﬁrase'"expressly authorized", do nqt‘sufficiently
take intq account the rest of the terms of the definition

]

and its function in the scheme of the Statutory Instruments
4 . r

'

Act. The Act provides public access to and scrutiny of "éxpressly-'
~authorized" instrumefﬁﬁfhﬁd only permits exclusion'of.;hgt

‘gcceés and scrutiny under a series of specific provisions.

The Act undoubtedly reflects a policy of removing unnecessary

secrecy from government business, a policy that has most recently

"manifested itself in the passage of the Access to Information

Act.75 Because of its currency, this policy must inform an&

interpretation of the definition of !'statutory instrument'.
In forming an Interpretation that_ié consonant -

Ly

‘with the spirit of the Statﬁtory Ingstruments Act, one can

perhaps broaden the meaning of "statutory instrument" equ
further than either the Department of Justice or the Joint

Committee interpretations. If one does as the committee has

735.¢c. 1980-81-82, c. 111, Sched. I.
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o

ﬁugéested aﬁé combines the‘departmenf's pr p#rt test, thé U

complete phrgsé becones "exﬁreésly authorized to ge issued

ﬁx‘ﬁ « « . otherwise than by th; co;ﬁerring - .‘of bowers or
fungtions." The-ex?lusion then felatgs_only éo inﬁtruments
made under a power fhat is exercised.by transmitting. the b?wer

to a subdelegate. An example of this is provided in the Com-

mittee's Second Repofﬁ, where it is noted that sectiomn 2 of

-

the Agriculgurdl Products Marketing'Act?6 permits the.Governqr
*N\\én‘Council'to delegate lﬂéerprovinciﬁi marketing powers?to
provincial ?arketfﬂg boards. The function of the word "expressly"
is, then tolnarrow, not the definitiqnﬁof‘"statutﬁry insﬁrument",
but rather the exception relating to éubdelega#ion. Thgs!.
if.the shbdélegation‘is "expressly authorized", thenlthe resulting
instrument ié excepted; iIn allethér cases, such as thése
involving imélied powers of suydelegation or non-d;iegable
powers, the resulting instrument is not exceptéd.

When one moves on to consider the definition of

"regulatlon,"

the approach discussed abovg in'relatidn toujﬂ
‘the U.K. and the U.S. appears.77 Subparagraph 2(1)(b)(15
emgloys the phrase "legislative power" and presumably sweeps
in the elements tr;ditionally associaéed with it, investing
'the definition with as much scope as judiciél c;eatiyify will
warrant, Subparaéraph (1i) approaches the definiﬁ;oﬁél'issde

from the standpoint of penal provisions and embraces statﬁtory
’ —— ’ ‘ ’ .

) -
76&.3.0. 1970, c. A-7. SN
See supra, pp.-;4-19._
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instruments that describe prohibited conduct, régardless of
whether they_a;e'addressed to persons In general of t& specific
idividuals. .
| The definition of "regulation" clearly acts as

a further screening device il'determinidg what instrumeats

must be scrutinized and published. 1Its presence thereby undercuts

-the argument that the wording of statutory enabling powers
conclusively determines whether the instruments through which

they are exercised fall within the purview of the Statutory

‘Instruments Act. If the Depagtmenflof Justice interpretation
were corregt; there would be little point in introducing an
additional, largely functional test that mirrors the approach-
;dvoc&ted in the MacGuigan Rebort.

. To date, there have been few cases discussing the

" definitions in the Statutory Instruments Act. These are,

‘however, very recent and suggest a burgeoning recognition .

of definitional issues. The two earliest cases arose in the
i .

Federal Court and involved an order in council terminating

passenger rall service under section 64 of the National

" Transportation Act; thg plaintiffs argued that the orders

in council were regulatlions and, as such, should have been
registered and published.78 However, the Ilssue was largely

defused when the order was subsequeﬁtly registered and published,.

I8

Jasper Park Chamber of Commerce v. Governor General in Counmecil ./
(1983), 141 D.L.R. 3d 54 (Fed. C.A.). See infra at pp. 50-34
for" further discussion. '

City of Melville v. A,G. €an (1983), 141 D.L.R. 3d 191 (Fed. C.A+)
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albeit lomng afterbthe explry of the time iimits prescribed .
in the Act. At trial, then, the only remaining question in
this respect was whether compliance with the time limitations

was mandatory or directory.

The Statutory Instruments Act definitiona have
since come intorplay in other decisions, most of which construed
the definitions very broadly. In R. v. Tenalé79 thg British !
Columbia Court of Appeal concluded that ;n order of the provincial
Minister of the Enviroﬂmenth qtércising a power ;quelegated-

from the federel Governor in Council under the Fisheries Act,BO

was a "regulation". The Court did not, however, éngage iﬁ

o
any analysis of the definitibn, though its conclusions QUite
sensibly run countef to the interpretation of»thé qunt,Coﬁmittee,
noted above..81 g

The second and third'decisions‘have come from the

Federal Court. In Bufler Metal Producﬁs Co. LY¥d. v. Canadian

’

Employment and Imm;gfation Commisaionaz‘the Court of Appeal

-

concluded -that a rule made under an unemployment insurance

regulation was both a "statutory ilnstrument" and a "regulation".83

The rule purported te prescrlbe a time limit for making an

a

appiication far the reduction of an employer's prémium and, * -
since a power to do so "by regulation" had been conferred

in the .enabling stapute, the Court held that the rule was
.4 * .

29(1983), 145 D.L.R. 3d.521 (B.C.C.A.).
lR.S.C. 1970, ¢c. F-14, ’
gpSupra- at p. 30. e}
83|1983] 1 F.C. 790 (C.A.). " _ .
For further discussion of this case, see infra at pp. 54-5.

.
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in fact a feéulation and'sho@ld have beell ﬁade,ih'accogdance

with the Statutory 'Instruments Act.,

A somewhat more radical approach appears in the

.third case, Salco Footwear Industries Ltd. v. MiniBter of

-National Revenuesay where Dubé, 'J. in the Trial Division

held that a_direction issued under subsection 9(7) of the

Anti- ~-Dumping act®? i ﬁithin these definifionsr' He stated:

-

. Au départ, 1l est manifeste qué la directive du
Ministre est &tablie dans l'exercise .du pouvolr,
législatif conférd par une loi du- Parlement, en
‘1'occurence la Loi antidumping et plus particulilrement
le paragraphe 9(7) précité, Ensuite, 1l est visible
que ‘te législateur a prévu une d&finition tr8s
vaste et trls comprehénsive du mot “r&glement"
laquelle d&finitwion embrasse les .térmes connekes .
sulvants: wune rBgle, une ordonnance, un’r&glement
régissant la pratique ou la procédure. L' exprességn
"texte réglementaire est ‘encore plus large

. s
-

The enabling prov@sion in the Salco case did'ﬁot'employ the

?by_brder“ or "by regulation" terminology that the Department

o of'JusEiée;hés contended is'nedessary to_Bring an inéirqment

. - .- . N

within the "definition of "statutory instrument". ., Rather,
Dubd, J. emphasized that the term "prescribe” imn the enabling

provision imported a "legislative" powers7 and conétfued it

to reqﬁire its e#brcise'by regulation.. This clearly weakens

the Department of Justic%/interpretation of expre&sly authorized"

P

[1983] 1 F.C. 664 (T.D.)..
R.S.C. 1970, c. A-15. ‘
Supra, 'n. 84 at p. 675. o ' . . L
This interpretation of "prescribe" is also.found in Ministr
of National Revenue v. Crédative Shoes Ltd._ [1972] F.c. 993
(C.A.), where the Court used this Interpretation as its- basis
.for denying a claim to natural justice, and in Jiminez Perez
.v. Ministry of Employment and Immigration [1983] 1 F.C. 164
(c. A. ) discuased 1nfra at pp. 166 7. - Lo :

85

87




in the definitior® of "statutory inéfrument" end accords-more.

fully w1th the con51deratlons underlylng the Statutorx
88 _

Instruments Act.

In contrest to Tenale, Butler Metal and Salco,
g . ~ 88.1

one‘finds in R. v. Webster & refusal to extend the defini-
tions to cover the document rthere in question. In consider-

‘ing the power of the Minister of Fisheries to "deterk{;;”

whether a fish ladder was needed at & dam under subsectlon

_ 4 .
i 88 . .
20(1) f/Zhe Flsherles Act 2 the court stated:
\ " In the first place, it (the wofd-"determination")
\ does not fall squarely within any of those
3 documents specifically listed under the definition

of "statutory instrument” in section 2(1)(d) abave.

- ) . T . . x .
The court then adopted the submission of counsel for the
Crown thaﬁr

The,Statutory Instruments Act clearly was not
intended to apply to the 'determination' -td be
made by the Minister under subsection 20{1l) of
the Fisheries. Act. It is elear that a section
20{1) 'determination' could only be made .with~ -
respect to one specific locality with respect |
to one specific structure. This 'determination'
is clearly not a deécision that should be subject
to the feirly extensive prov151ons of the
‘Statutory Instruments Act. -

In Webster, the:court construed the catalogue

of instrnments-in-the definition of.“statutory-instrdment"

.

to be exhauétiVe; overlooklng the phrase-"or other instru-

ment" at the "end of. the catalogue However, the decision

is most probebly_correct on the basis that the "determinstion™.

8BSuEra at PD. 23—h.

,88 l(198:2),- 12 C.E!L.R. 147 (N.S.Cty. Ct.).
88.2 ‘ S T ’ o
Supra, n. 80.-



.88.3Infra at pp. 65.1-65.2, f

. 37.2

was not a “regulat1on“. It was obv1ously not “leq1slat1ve" and

'the penalt1es in question were 1mposed for contravenlng

subsection’ 20(1) of the Act, rather than the determ1nat1on, the

later being merely one element of the offence.

| In llght of the rather 11m1ted number ‘of cases
c0n51der1ng the def1n1t10nal 1ssues in Canada, 1t is hardly
surprising tnat there_has as yet been no judicial comment on one
of the potentially most explosive of these: the status of
documenrs incorporated by reference in delegated legislation. In
holding thar subdelecated legislation is subject to the Statutogi

Instruments Act, the Tenale case suggests that incorporated

documents may be “regulat1ons“, partlcularly if the 1ncorporat10n

constltutes a form of . subdelegation.

\
Two\approaCheS-to this issue are possible. First, one’
may argue that incorporated documents are part of the
incorporatiné regulation and as such attract the requirements of
X .

the Act. This argument is oansidered further in part 11.88.3

Second, an incorporated document may be a reQulation in its own .

:right. However, where the document is made by a body that is

independent of the relevant regulation—making authority, it is
. - ’ . . - o
not made "in the execution pf a power conferred by or under an

Act of Parliament". The status of an incorporated document made'~

by -the regulatlon—maklng authorlty 1tse1f is less clear and can

only be resolved by considerirg the character of the document and

_the power under which it is made.

e e s = et




Division C - Definition for the Purpose of Determining Effect
v 0

Up to this point I have reviewed the definition of -
delegrted legislation strictly.in terms 6f formal or procedural .

: nts. However, in two recent English cases, the

tional issue has arisen in the context of the effect to be

given to rules made under subsection 3(2) of the Immigration Act,

1971.89 These rules consisted of guidelines laid down by the -
Secretary of State "as to the practice to be followed in the
administration oé this Act regﬁlating the entry and stay in the
U.K. of persons reguired to héve lgave fo'enter.“'In_B; v. Chief

Immigration Officer, Heathrow Airport, ex. p. Salamat Bibi,90

‘the applicant sought review of a deportation order on the ground

that the immigration officials ought mot to have followed the “

immigration rules,.but should rather have,agﬁed_in accordance
with the European Cbnyention for the Protection of Human Rights;
The couft held that the officials had acted properly and Roskill,
L. J., “commenting on the rules, stated; |

'In his reply this morning counsel for the applicant

8920 Eliz. 2 ¢.77.
90[1976] 3 All E.R. 543.

o
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made, what I hope he will forgive me calling, a
somewhat startling gubmission, namely that the .
rules made-by the Secretary of State under section

3(2) of the Immigration® Act, 1971, were not °part

of the law of this country.' He saild they were

but departmental circulars. laylng down no mere

than good administrative practice. With respect

I profoundly disagree. If ome looks at section 3(2),
which empowers the Secretary of State toc make these

‘rules, omne finds that he shall lay before Parliament,

as soon as may be, statements of the rules or any
changes in the rules laid down by him.' These rules
are just as much delegated. legislation as any other =
form of rule-making activity or delegated legislation

"which is empowered by Act of Parliament. Furthermore,

these rules are subject to a negative resolution

. . . and 1t is unheard of that something which
is no more than an administrative clrecular stating
what t}é Home Office conceives to be good admini-
strative practice should be subject to negative

resolution from both Houses of Parliament. These

rules, to my mind, are just as much pagf of the
law of England as the 1971 Act itself.

®

Shqrtly af ter this,case, the status of the rules

was agaln placed in issue before the Court of Appéal. This ~

time, however, .he Court took a much different stand. In

“R.

Hosenbalr;

' were not

v., Secretary of State for the Home D partment, e€X. P.

Lord Denning vigorously asserted. that the rules

"strict rules of law,' characterizing them as largely

infofmative, laid down for the "guidance" of immigration\officers

and not as mandatozry requirements.gz. Although he acknowle‘ ed

I'4

the relevance'of the rules to the determination of the level

of procedural fairness demanded by the requirements of natural

justice,’

that

91
9275 ===

Ibid.
[1977]

he refused to grant certiorarl merely on the ground

Pl

the Secretary of State had, contrary to the rules, refused

at p. 548. ‘
3 All1. E. R. 450. : o
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disclosure of a report upon which he had baséd his decision.

Geoffrey~Lane, L. J. was somewhat more eguivocal, stating
that the rules were "very difficult to categorize or classify"
and emphasizing that they éoqld "certainly be used as a
touch?f?ne in order to aid the discussion as to whether the

Secretdty of State has in all the circumstances acted fairly."93

‘Perhaps the most incisive remarks were those of ot

" Cumming-Bruce, L. J.:

« « . although they are entitled, A Statement of
Immigration Rules', they are a totally different kind of
publication from the rules that usually ocome into being
under the authority delegated to Ministers under Acts of
Parliament; and for my part, having scrutinised them, and -
observed that curious amalgam of information and )
description of. executive procedures, they are not in my
view in any semse of themselves of legislative force. It
is true that, by s. 19(2) of the Immigration Act, 1971, the
rules are given legal effect in the field of appellate

~ process to the adjudicator or the tribunal, which does not

" arise of course in connection with Mr. Hosenball's case.
But the legal effect that the rules have in that limited
field flows not fram the fact that they have been published .
by the Minister and laid before both Houses of Parliament,
but because by s. 19(2) the rules are given an effect which

is in a certain field clearlg legally enforceable, and that
~is a quite different matter. 4_

At first glance Salamat Bibi and Hosenball are

inconsistant and appear to'allow.ﬁhe Secretary of State
. : N :

931bid., 463, . | | Lo
41pid., pp. 465-6.




‘to have his cake and eat it too. However, this result springs

A Y

95

Trom the fact that the Secretary QE State's functions were

both administrative and legislative. There Are many examples

of similar;authoritiés that promulgate "guidelines" that

sqgﬁest how they will exercise their discretionary powers,

96

but do not limit their exercise. The legality and effect of

.

such "quasi

the powers delegated to these authorities.

nized this

trappihgs 0

~legislation" depends on the nature andg séope of

L

In Hosenbell, Cumming-Bruce, L.J. clearly recog-

by emphasizing that, notwithsﬁanding the formal

f delegated legislation QT

=

and the charscteristics

of genérality,and fﬁturity, an instrument may not be esccorded.

Ve

-

9)This impression is strengthened when one considers z thirgd,
somewhat earlier 1mm1grat10n case, R. v. Secretary of State, ex.
p. Mughal [1973] 3 W.L.R. 647 (c.A.). Here, Lord Denning, M.R.
commented as follows on an immigration rule that reguired an
appllcant for entry to prove his residency:

96
97

See Molot,
E.g., by

That rule is in entire accord with the previous
law. It hes statutory force. It says, as plainly
as can be, that.it is for the passenger to satisfy
the immigration officer that he was settled here,
that is, lawfully settled here. ©No argument can
overcome the effect af the ‘rule {p. 655)

op. cit., n. 52.

entitling a document as a "Statement of Rules”

and subJecting it to parliamentary scrutiny procedures.

-

e

. e g e e
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the same legal status or _elffect.g8 ‘

X

. 5
o

When one considers the powers conferred on the Secretary

of State under the Immigration Act there emerges one very serious

oBstaclé to characterizing the "guidance rules" as regulations.
Subséc%}en'T811) of the Act empowered ihe Secretary of Staté to
make "regulations" governing proceedings unéer ;he Act. The
latter clearly came within the amégz\of tﬁe U.K;'Statutogz

Instruments Act sugdesting that the "guidance rules" were of a

different sort. Howe?ér, there remains the ‘question of how the
two were_differenﬁ. Although it seems clear that the Act did not
Eﬁply to the rules, one can still question whether the& should
not have been binding on the Secretary of State when exércising
his administrative powers.9? The nged for broéd discretionary
powers must be tempered by the considerations underlying the need
for delegated'legislation, considerations that should become
clearer in Parts II and IIT of this thesis.

98 R. Dussault, Traité sur le droit administratif 2& ed.(Québec:
1984 Tome I at pp. 455-59, recognizes a further distinction
involving the effect of delegated legislation. He differentiates
between "la nature juridique de la loi et du reglement" and
"l'effet juridique respectif de ces textes", pointing out that in
R. v. Singer {1941] S.C.R. 111 the Court held that a regulation
under the War Measures Act, R.S.:C. 1927, ¢.206 was not a "law of
the Parliament of Canada™ for the purposes of the general offence.
section of the Criminal Code, R.S.C. 1927, ¢.36 s. 164. Thus, an
instrument of delegated legislation may have bindirg legal
effect, but it is not necessarily embraced by a general reference
to "law". 1In the Singer case, the reference to the "Parliament
of Canada" seems to have afforded the basis for excluding
regulations made by the Governor inm Council. The value of the
distinction formulated by Professor Dussault is in how it
emphasizes the subordinate nature of delegated legislation and
overriding control exercisable by primary legislative bodies.

99see David Lloyd-Jones, "The Role of Habéas Corpus in
Immigration Cases™ (1979 , 95 L.Q.Rev. 171; Evelyn Ellis,
"Deportdtion of a Community National After Imprisonment™ (1981
97 L.Q.Rev. 533. *

r

™
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'ﬁ:?btiods relating to the effect to be given to
instruments characferized'as'rules orfregglations have arisen
in a series of Canadian éases that are comparable to the immig-
. . <

ration cases 'ig the U. K. These have involved the procedur%L

r

requi?éments on the conduct of parole and prison discipline

hearings;\and culminated id Martineau v, Matsqui Inmate Discipline

Board (No.l).loz- Here, ,a majority of the Supreme Court of

Canada~distinguished intermnal directives to prison employeed

from fegulations, denying them any direct legal effecthon i

/ -
. : -~
the rights of perscons who were not part of the priiggfadminist-

rative structure, namely, inmates, The case was decided. about

the time as Hosenballlo3 and accords with the dicta found

’
-

-

there. Like the immigratioﬁ rules, the priscen directives

were authorized by a statutory provisioﬁ that differed from
.y

o

the *usual form of regulation making power. The court focused

on the question of whether the applicant, who claimed to have ’

1}

“been;qEnied natural justiée dn a discipline hearing, could

bring his case withi fthe_terms of section 28(1) oﬁ/the Federal .

{
Court Adt.lo4 This- section gave jurisdiction to the Federal

Court to review "a decision or order, other than ﬁﬁkordeE .
of an adminstrative mnature not- required by law be made

»

on a jhgﬁbial or duasijudic%gl basig." Thé <€rucial question

was whefher the directives were ™law" for the purpose’ of conducting

i

discipline hearings. The majority held that they were not.
- . -

VA,

n. 92.° -
1970 (2)‘)(1 Supplement), c. 10.

N
AN

Y ' 7 -,

J R PR
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"Pigéoﬁ, J. differentiated them from regulations where the
"legislative activity of. Parliament is still present at ape

time whefi the orders "{l.e., regulations) are made." He went
A

on to state: : _ IET

I do not thimk the same can be sald of the directives.
It is significant that there'is no provision for
penalty and, whilé they are authorized by statute,
/' they are clearly of an administrative, not a 1¢gis—
lative, nature. It is not in any legislative cagpacity
‘that the Commissioner is authorized to issue directives.
but in his administrative capacity. I, have mo
_ doubt that he . would have the power of doing it
by virtue of his authority without express /legislative
enactment. It appears to me that s. 29(3) 1is to
be considered in the same way as many ‘other provisions
s of an administrative nature dealing with departments
of the administration which merely spell out administ-
rative authority that wo 6g exist even if not explicitly
provided for by statute. : : ‘ ‘

Although Pigeoﬁ,‘{: did not mention the Statutory

Instruments Act, these remarks clearly echo a nugb@;sz\glements,
in fhe definitions’ of "regulation' and "statutory instrument," -

" thereby implying their relevance in deélding thé'éffect to

_bé given to an iﬁst;ument. In pq;tiéular, hi§ a#seftion that
di?ectives iésuéd in an "administ;ative éabad{ty" may be made
"witﬁoutﬂexpresg legislatiye.ehactmgnt"rmay lgndisbme-supbort
to the Departmsnf'of Justidelinterprqpation Qf "ex?rasslyA

authorized" ‘in the definition of "statutory instrumgnt." On

the otheér hand, Pigeon, J. was ﬁot necessari, suggesting

that “ieéislative powersf could not be implied. rther,

if the Act's définftion; are behind the remarks of-Pigeon,

J.; what is their relevﬁncé to the case: the Act deals with’

Supra, n. 73 at p. 9.
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registration, publication and scrutiny of rules and is not

a device for conclusively determining the effect to be given

to such instrume'nts.lo6

As in the U. k. immigration casés,'tyere i§ a tension
between the formal,K and subéténti;e cnfteria for déciding what
effect prison &irectives have. Pigeoﬁ, J. seems to have fgvoured"
the formal criterié,”particularly when one considers ihe curtness
witb which he categorized the direésives as ”adainistrafive.”
Admittedly, they were instruments of administration within
thg-pr;son system; however, as Laskin, C. J. C.; pointed out

in his dissent, they need not all "necessarily be charaaterized-

as purely administrative."l»o7

1l

His judgement inquired into
the nature of disciplinary hearings, comparing them to proceedings

before administratiwve tfibunalﬁ generally and applying the
principles of natural justice: ‘ .t

- The fact that the disciplinaty board is charged
with a duty to inquirefinto the validity of charges
of flagrant or serious offences brought against .
inmates, with the consequent risk to them of punishment
if the charges are proven does not stand alone; '
a formal procedure is prescribed for the benefit
of inmates charged, a procedure which is very typically
a prescription of natural justice, and the dhtylof.gv“
to follow it arises from its very prescription. .
These dissenting remarks of Laskin, C. J. C.'game
- L)

‘back to haunt the court in a second appeal brought by Mr. Martineéu

Il

06 ' -
1 For a contrary.opinion, see H. N. Janisch, "What is 'Law'?--

Directives of the Commissioner of Penetentiaries and Sectiomn
28 of the Federal Court Act--The Tip of the Iceberg of 'Administ-
fa%ive Quasi-Legislatfon'" (1977), 55 Can B. Rev. 576.
1085upra, n. 73 at p. 5. '
Ibid. .

.
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where his counsel argued'that he was entitled to certiorari

under section 18 qg‘the Federal Court Act;%og' chkson; J.y

_— .

echoing the remarks of Lord Denning in Hoseﬂ%ali, recognized
the relevance of the directives in determining the 1ssue of
‘procedural fairness:

The questign is not whether there has been a breach.
of the prison tules, but whether there has been
. a breach of the duty to act fairly in all the circum-
_stances. The rules are of some importance in detex-
mining this latter question as an indication of
- the views of prison authorities as to the degree 110‘
of procedural protection to be extended ‘to inmates:

The prison cases in Canada and the immig:ation
cases in the U. K. recognize a middl'e ground between ﬁormal
regulations and purely internal regulatory instruments. It

is arguable that in Canada, however, the formal-critetia for '

identifying the character of an instrument should be given

less weight. For, although the Statutory'instrﬁmenﬁs Act

is not a device for dete;mining the effect‘df_rggulatory instr-
uments, 1its usé of the legislative'and penal tests in dege;mining '
the character of an insgrument suggests that, in formulatiﬁg
gnabling powers for such instruments Parliament does not,

to the sahe extent as in the U. K., méke any.conclusive,jndgements“

about their-character.lll

Thus, the functional, and not the
'ﬁ“\\ﬁgzmal,'aspects of these instruments should be given the greater

{.prominence. In Martineau (No. 1), thHe majority should have

considered the purposes for which the directives were issued

109 41450y, 106 D.L.R. 3d 385 (S5.C.C.).

iiglbid. at.p. 411.
“Supra, n. 61 at p. bb,
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’ ¢ s

‘and inquired 'into the effect on priéon administration of bin&ing

s

the discipiine officials to compliance -with the directives,

Iddeed, qh; decisiqh'in Martineéu'(No. 2) indicates that inmates

did derive some benefit from the directives and that ,requiring

compliance was not beyond the alm ossibility.

-

Division D - anclusions (Definition of Delegated Legislation) /

ok
Théaforegoing survey of the definitional issue
_highlights both 'of the aspebts of delegated legislation canvassed

at the begfnﬁing of this thesis. The statutory requirements

of form and scrutiny. are mechanisms for controlling such legis-

. 112 . . c e ; T . c e
lation while its classification as "law" gives it force

.

llzln addition to the Martineau cases, see Garant, op. cit.,

‘n. 18 at pp. 289-90 where he discusses Sarachman c. La Commission
~des valeurs mobililres du Québec .[197%] R.L. 462; Commission
Scholaire Régionale Chambly et P.G. du Québec [1977] C.S. 143;
Bureau des &coles protestantes du Grand Montréal c. P.G. du
Québec (C.S., 1978, unreported); Freneco c. Ministére du Revenue

[1977] c.p. 32,
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in oantrolllng adm1n1strat1ve dlscretlon.. There are qu1te
obviously many dlfflcultles 1n~determ1n1ng both what, ought to be
controlled and what ought to control 113Perhaps the major pmoblem
is in apprec1at1ng the functlonal complexlty of the deflnltlon of
delegated 1eglslat10n. It seems clear both .that parllamentary
" bodies have little time or patlence for detalled assessments of
this sort and that a pre01se, all—purpose definition is not

®

possible because of the complexlty of the definitional task.

+

. Hope for a solution:to this‘problem eprings fron the fact

that legislative and ]udlc1al pronouncements on ‘the deflnltlon of
delegated leglslatlon 901nt toward an essentlally unlform
concept. This concept embraces exercises of hlghly dlscretlonary
powers that have a broad, public impact and are general, rather

)

than spec1f1c, in thelr appllcatlon In a@d1t1on, it appears <

that the determination of whether a power is legislative depends -

on two factors: the public interest in knowing how the power is

o

exercised and

113pe phillips and Registrar of Mortgage Brokers Act (1978),

86 D.L.R. 3d 518 (B.C.C.A.) illustrates how both the
considerations of delegated legislation procedure and fettering
administrative discretion can appear &t once. Here, a
"memorandum" issued by the Registrar of. Mortgage Brokers and
requiring registrants to complete a course of instruction was
struck down“because it was not "an articilation of general
policy, but clearly a regulation or order made by the Registrar
withaut jurisdiction" (p. 521). However, the majority gave few
reasons for its conclusions and a strong dissent by Craig, J. A.
demonstrates the difficulties .in sebarating policy guidelines ~
from regulatory documents that fetter discretion. Craig, J.-A.
considered not only the menorandum, but also the administrative
process towards which it was directed, finding that the
Registrar's discretion was not foreclosed by the memorandum. He
based this conclusion on the uncontradicted affidavit evidence of
the Registrar as to his administrative practice and, in this
respect, seems to have been on surer ground than the majority.
Also note Molot, op. cit., n, 52,
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-

the degree” to which that exercise of poﬁér is binding on all

. who are affected by it. Arguably, theﬂdetérmiﬁation of whether

a power is to bé éxercised législatively éhould take place

.oﬁ the basis of these principles. Difficult détérminations

"should be'left to the ecourts, applying these principles

alfter a thorOuﬁh investigation.éf,ﬁhe nature -of the POWEYS
. B e .

in issue, - This is hardly & radical proposition when one
considers the importance of defining legislative powers in

the procedurdl and substantive judicial review of delegated'.
legislation. As Parts If and ITT' should demonstrate, much

of these aspects of review resty squarely on thé meéaning of

1

the word "iegislaﬁive".
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Part II - Formal and PrbceduralrScrutiny'
- 3 :

.In this Part and in Parﬁ*iII I prqposE to concentrate

L]

on judicial review in Canada,' The U,K- @nd Australia. In

passing over the United Statesi I-do not mean to discount
~the value of American law as an indicator of the directions

e

in which Canadian law may develop.:’fll+

However, the distinctions
in constitutional and judicial traditions place'analysis of

judicial review in the U.S. well beyond the scope of this

-
[

thesis. One sﬁriking'point of contrast is that in the U.S. scru-

tiny of delegated legislafion by the courts appears to lie
-~ : :

almost entirely on a proceduradl footing.115' This 1s quite
T r

possibly a major reason for the greater degree of judicial
creativity in as much as procedural féquirements'go to the

"how", and not the "what" of delgiated legislation, thereby
’ .

fespecting the relevant Euthofity's ultimate discretion over

substantive content.

. The procedural bent followed by the courts in the

U.S. has not been taken up in Canada, where formal and procedural
scrutiny takes on a much more limited form. To demonstrate

. . .
<,

~this, I propose.to examine separately the judicial enforcement
‘of requirements of form, registration and publication, on

the one hand, and_tﬁe procedural safeguards that generally

114Fof a. comparative analysis of the British and American judicial

systems, see L. Jaffe, English and American Judges as Lawmakers
{9§forﬁ:1969). : . '

K, €., Davis, Administrative Law Treatise, 2nd ed., Suppl. {(San
Diego: 1982) at pp. 544-5.

e
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fall under the heading of natural justice, on the other.

-

Division A -- Requirements of Form, Registration and Publication

.
.

The discusstfon in ParL I of the concept of rules
has covereé much of thg groﬁnd comprehended by this aspect
of judicial sérutiny.. Thé statutory.definitions cénfassed
‘there serve to déiermine what instrumengs must be embodied

in regulatory form. This formal requirement then attracts

\\ ’

the further requirements of administrative scrutiny, registrationy

116

publication and legislative scfutiny. One of ‘the chief

purposes of the formal requirements is to enable those .affected
- .
by a regulatory instrument to discover its contents. This

purpose is effected, not—~merely thiopgh publication, but through
. “ "
publication in an official document comprehending all such

instruments, and thereby facilitating the task of finding

~

the official version of a specific regulation.

There are few Canadian cases involving the review

of the form, registration or publication117 of regulatory"

instruments. However, there are enough cases to demonstrate
a certain degrtqﬂof ambivalence over the strictness with which

[ . - .
\ifch requirements are to be enforced. 1In City of Melville-
<

116Under the Canadian Statutory Instruments Act, supra, n..53,

the Clerk of the Privy Council, in conjunction with the.Deputy

Minister of Justice, performs the administrative scrutiny

(sections 3 and 4); the Joint Committee perfowmms the legislative

ferutiny (section 26). . - '
See Garant, op. cit., n. 18 at pp. 322ff,

&
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v. A.G. Can. 18'and Jasper Park Chamﬁer of Commerce v. Governor
General in Council119 the provisions governing the time limits
for registering statutory instruments were held to be "directory."

.

The decisions did noh.express any reasons other than te adopt

those put. forward by Colliep,li."in the trial court decision

120

-

in Melville. The latter, in turm, relied on Montreal Street

Railway'v.'NormAndinlzl, where Sir Arthur Channell accepted

the principle that statutory provisions could be either mandatory
or directory and then examined the cases to determine the
factors relevant to deciding the issue., He concluded that,

when the provisions of a statute relate to the
performance of a public duty and the case is such -
that to hold.null and void acts done in neglect
of this duty would work serious general 4nconvenience,
or injustice to persoms whe have no control over

. ‘ those entrusted with the duty, and at the same
time would not promote the main object of the Legis-
lature, it has been the practice to hold such provisions
tg be directory only, the neglect of them, though
pUﬂisyﬁELe, not affecting the validity of the acts
done,

Although Collier, J. cited the Montreal Street

Railway case as his authority in Melville, he d+d- not "elaborate
on the reasoning process by which he applied its principles.

After stating that the registration provisions in. the Statutory

Instruments Act were merely "designed to compel regulation

wl23

making bodies to make their regulatioms public, he concluded

1185dpra, n. 78.
1198u r n. 78
1po3upra, n. .

(1982), 29 D.L.R. 3d 488 (Fed. Ct. T.D.).

[1917] A.C. 170 (P.C.). for a discussion of this and other
mandatory-directory cases, see E.A. Driedger, The Construction of
Statutes, 2nd. ed., (Toronto: 1983} at pp. 9-15.

l221bid., at p. 175,

123gupra, n. 78, p. LoT.

r)

121
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that the! time requirements were directory and that non-compliance
« Co
did not affect the validity of the order involved.

By giving such short shrift to this issue, the

courts in Melville and Jasper seem to have overlooked a major

.point made in the’ Montreal Street Railway case: statutory

)

requirements &are ‘only to be characterized as directory in
exceptional c{rcumstances, wﬁen to do atherwisg would "work
serious general inconvenience, ot injustice to é;fsQns who
have no control over thése entrusted with the duty." .in.Melville
and Jasper the mandatory-directory jissue was not discussed 

in these te;ms, although an aﬁalysié of the circumstanc@s

of the cases reveals“a numberﬂof unarticulated considerat;ons
that may have éigu%ed in the decisions. The most obvi;us

is that the order fér tbe_discontinuance of the passenger

rail serviceigéd not take effect until weli after the case “~y

was heard at trial.,. Thus, even if the order had been ruled

- 'd '
invalid, it could have been remade properlf and still achieved
e

. R
the result originally intended\1

. A - N
Although this consideration is hardly a firm basis
for the result in the cases, it nevertheless forms an interesting
backdrop for several other, more legally pertinent factors.

The first of these is the statutory context within which the

time limitation in subsection 5(1) of the Statutory Instruments

Act operated. Section 9 of the Act made clear the importance
of the registration requirement by denying any effect before
: , .

registration to all but a limited class of regulations. It
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did not, however, deai with the possibility of non-compliance
with the time limit, When one turns to the publication require-

ments of sectij} 11,  a significant contrast emerges: subsection

e
11(2) stated t at\non-publication did not invalidate a regulatdion

and, in essence, provided that an offence creating regulation

had effect where reasonable steps had been taken to -bring

it to the attention of an accused person. The expressio unius

principle suggesaf,that this preclusion of invalidity in reépect
of the breach of one provision of the Act should have entailed
invaliditf‘where any other prbvigion§ were breached.

The seco;d factor in evaluating the intended effect
of breachihgéubsectiony?(l) is of.a practical nature. Viewed
on its faée, the time limit appears to have had a largely
administrative purpose insofar as it ensured that the.Steps
involved in bringing a regulation into force were ‘taken soon
after it is made. If subsection 5(1) had been held to be

—
mandatory, it would have effectively required rule-making
authorit}esfto\register all inst}uments thaﬁ could ?ogsibly
be classi{ied as regulations, since to do otherwise would
risk having them ruled imvalid. Such a result would inc¥ease
Both the burden of scrutiqy under section 7 as well aslthe
volumeqof published regulatory matte;.

The question of whether such an increase was or

. ) : 124 .
is warranted returns one to the "quasi-law" issue, an issue

that, needless to say, was not canvassed in Melville or Jasper.

1248upra, pp. 17 and 38-47.

-'S | - .‘ '

el
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.

There are at least two arguments against using subsection
. N -3 -

5(1) as a tool for unearthing unpublished regulatory material.
The first is that, as these two cases show, disclosure is
possiBle through other means, notably the court -process and

2 : : '
the Access to Information Act.l > However, this argument

ignores the. costs and inconvenience of these routes and minimizes -

the purposes of the Gazette as the primary mechanism of disclosure

-
v

of regulatory instruments.

The second argument maintains that the volume of

mAgSFLat] o be reglstered would swelL to an unwarranted level
.5?3'. | ’
ubgection 5(1) were consiflered mandatory. However,-this

"argument too has an answer: if delegated legislative authorities

.

would be forced to register instruments that need not be regis-
tered, then surely the problem lies in the definition of "regu-

lation". The Jasper and Melville cases should not be taken

h Y

as typical of judicial attitudes towards registration and

publication requirements. When one views the case law generally

-

—

in this area, they in fact appear to be rather exceptional.
Much of this case law involves attempts by delegated legislative

-
authorities t& convert their powers into administrative discretion
~

and employ informal or intermnal rules'  to direct th%_exercise

of that discretion. A good example of this occurs in Bufler

. L
Metal Products, noted above in relation to the definitional

issue. 26 The rule in question was really a'species of subdelgated

125
n126Supra, n. 75.

Supra, n. 82. '

pe”
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-y

legislation and the regulation that purpzi:ig/peffﬁthorize

it was struck down on the basis of the Brant Dairy principle.127

However, the court also held that the rule itself was invalid
for non-compliance with the formal requirements'miiihe Statutory ,

Instruments Act. Heald, J. stated:

Thus it is clear that Parliament, b; requiring . \\‘
‘that rules respecting premium Tﬁ\_ctlon application
be made by regulation, intended that the formalities
. attendant upon the adoption of a regulation be
- o plied with. An important reason for such a
\\Hyeguirement would be that the registration and
publication of such a public document would ensure
its aviiéabllity to alle those who may be affected
by it. iE
3 “\ -

el

The avoidance of fdrmal requirements also occurs -

in cases where an authority is given a delegated legislative

power to do something, but attempts to do it under the guise

A PR . 12
of exercising another, usually administrative, power, K

o

These cases are most recently exemplified by Dale

127
128
129

See infra at pp. 160ff.

Supra, n. 82 at p. 803.

See e.g. North Coast Air Services, v. Canadian Transport Commission

(1968), 69 D.L.R. 2d 425 {S.C.C.); 65 D.L.R. 2d 339 (B.C.C.A.);

Fralick v. Grand Trunk Railway Co. of Canada (1910), 43 S.C.R. 494;

Brotherhood of Locomotive Engineers v. Canadian Pacifie Railway

(1920), 26 C.R.C. 321 (Bd. of Railway Comm.); Phillips, supra,

. n. 113, Also note Salco Footwear, discussed above. Here,

Dubd, J. held -4 ministerial direction under\buQ;;ction 9(7)

of the Anti-Dumping Act to be invalid for non-c¢ pliance with

the formal requirements of the Statutory Instruments Act. (////
"

%

However, he also held that the Minister's discretipn to make

a preliminary determination of dumping was broad en ugh to

allow the detgprmination to be made in the.  absence of direction
under subsection 9(Z). Thus, the.determination was unaffected
by the invalidity of. the direction. 1In this respect, the

case clearly seems to be a step backward from™Butler \in terms

of both the publication of internal guidelines as.well as

the control of administrative discretion.
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Corporation v. Rent Review Commission. Here the Appeals

> . .
Division of the Nova Scotia SuPr;}E;EEB/t demonstrated a- functional

apbroadh in reviewing an appeal from & rent reviéé decision
that had been based on intermnal gﬁldelinés'used‘by the.Rent
‘Review'Commission. MacDonald, J.A. considered the effect

of the Commission having taken the guideli;es into aztonqt e
in making its decision, ruling that by doing so it invalidated

the decision. This result tur?fd\di subsection 11(2) of the

s -

\
Rent Review R¢t131 which p:escfibed the matters that the Commission

o i - . s,
was requixeélmo consider. The las}/of these consisted of

:such other matters as may be:prescribed by regulatiomns,"

s - . - o
NacDonald,AJ.A. construed this section to be thaqstive of
. . ) . )

the matters that the Commission could c3hsider% rather than

: . . « . _ .
merely setting a minifjﬂ;//ﬂis reasons for acceptifig the former

interpretation rested on his regafﬁ for both procedurdl, fairness
and the preservation of the Commission's discrétion: ,
e . T : C
Certgin types of guidelines that are not regulations
* may in many instances be extremely helpful and
unobjectionable, i.e., ‘the guidelines published
to aid in the preparation of income tax returns.
Non regulation guidelirnes become objectionable,
however, if they have the effect of p}edetermining
the matters "in issue. To somé extent the guidelines
appear to have had that effect-in this case . '
Even assuming that the Commission was entitled
to apply such guideline matters in this,case it
could net do so, in my opinion;vwithout-first making
the gyidelines available to the appellant. The
\y'hecessity of such disclosure being, of course to
© allow the appellant to properly assess its position
and properly.preﬁare.its case. On this ground
alone the appellant is entitled to succeed. <

-

1

139(1984), 58 N.S.R. (2d) 138 (S.C.A.D.).

S.N.S. 1975, c. 57.

/"':'Q
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In my opinion substantive matters should
not be contained in guidelines because to do so
dffects the proper exercise by the Commission of
its jurisdiction in considering the items set forth
in s. 11(2) of the Rent Review Act--indeed, the
use of such guidelimes of necessity will result®
in decisions being made that are not based entirely
on the evidence adduced and which are not made
within the limited jurisdiction conferrred by the
Act. . . . K '

In my opinion, unless and until the matters :
of substance-contained in the guidelines are prescribed
by regulations or by\dn amendment to the Remt Review )

“Act they should not be conSLdered in relation to
applicatlons fer rent lncreases. Such applications’
must be considéred and disposed of solely on a
consideration of. the relevant items get forth in
the Act made in light of the evidence presented.

132

[}

The result in Dale Corporation is ﬁerhapé self-evident:

when an authority is given power to prescribe relevant factors
by regulations, it camnnot do so by means of internal directives.
Its striking feature is the Court’'s ®laboration of the sound,
practical reasowms underlying the result and echoing an earlier

. . 13 ’ '
publication case. It also demonstrates ‘the importance

. : %4 '

of statutory provisions as an anchor for judicial reasoning.
Yet, these provisions do not explain why MacDonald, J.A. found

W

subsection 11(2) to be exhaustive of refevaﬁt matters. Although

he may have been applying the expressiq unius. principle, he’
was also relying on the reasons noted above,.reasons théf
recognized the quasi—judiciél character of-the Commission -
"and demanded tha£ "substantive matters' -relevant to its decisioﬁs

be préscribed in delegated legislétion.

132

133SuEra, n. 130 at pp. 144-5.

Michelin Tire Manufacturers (Canada) Ltd. (1976), 15 N.S.R. 2d
150 (C.A.); discussed infra at pp. 58-9.




_ . s
Althoﬁgh the decisions just discussed illustrate

.the extent to which ﬁhe issue of publication dominaﬁes‘the‘

judicial treatment of the requirements-of foxm and public-

~dtion, they all.depended on the presence of specific delegated '

legislative powers in‘the enébiing-iegislation; These were

used to characterize the inftruments involveg as reéegulations

" that were, in turn, subject to the formal rgquireménts imposed )

by delegated legislation statutes. However, even iﬂ the absence

of such statutory reﬁuiréments; thelcéurts have given effect

to their distaste for "secret law," a distaste that is demonstrated '

- - 3 .
in Re Michelin Tire Manufacturers {Canada) Ltd.134 Here,

Cooper, J.A. imposed a publication réquirement on a common
. 135 . .
law basis, stating: . . . ‘ ot

There was nobétatutqry requirement at any relevant
time that Ministerial orders required publication

igglbid. ‘ ,

The case arose out "of a tax assessment under the-Nova Scotia
Health Services Act, R.S.N.S5. 1967, c. 126, Section 1.0 of

the Act stated:

P

1.0 The following classes of tangible personal

property are specifically exempted from the provisions
of this act:

(h) machinery and apparatus as defined by the
Minister, and parts thereof, which in the
opinion of the Minister are to be used dire&&ii”#”‘
in process of ma ufecture or the production

of goods foR\sa e.

In 1963 théNMinister of Finance promulgated a definition under
this paragraph (the "Smith" defimition). 1In 1969, his successor
purported .to replace this definition with another (the "Jones"
definiticn) that was more restrictive. When Michelin was .
assessed tax in accordance with the Jones definition, it appealed,
inter alia, on the baBis that the new definition had not been-
published. )

&
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3

in the Royal Gazette'or'elséwhere.' There 1s, however,
something repugnant to me in the notion than internal

letter, such as was the Jones definition of July

: -9, 1969, which was not made known in any way outside
of a2 GCovernment department, can Tise to confront

a purchaser long after the purchases have been

made and too late for a manufacturer so to arrange
his affairs to take into account the iggédents

of tax under the so called definition.

-

He went on to emphasize that the case involved the imposition

of tax in a retroactive‘fashionls7

and held that the definition
was not effective at -the relevant time since no notice of

it had been given to the taxpayer. .
Division B - Incorporation by Reference

. Most of the caseé-discussed thus far admit of few
problems, either in terms'ﬁf théir legal o%_nglicf bases.
However, the imposition of formal requirements bgcomeslmuch
more difficult when one confronts delegated legislatidn that
incorporates external documents by reference. As a rule-making
technique, its use hﬁs grown wi%h the complexity of regulatory
subject ‘matter, Scientific or techn%cal standards are ofEen'

incorporated by reference into regulatory prgyisions in order.

136

137Supra, n. 133 at p. 171.

Note that these two charhqgeristics have traditionally been
bases for strictly construing enabling provisions: see infra,
p. 141. ST

A\
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to avoid duplication in an official gazette,

“in terms of the requiremenﬁs of form, regisiration and publication,
this téchnique is problématic. If a document is incorporated

‘then,:by definition, it becomes a part of the incorporating
instrument and. '}e all other parts, of the instrument should

-be suﬁject to these formal requireggnts; ‘However, this approach
renders nugatory the benefits flowing from incoerporation bj
reference, The technique hgs no ;alua Unles; legal effect
is given to incorporated standards without subjecting thgm
to the forﬁal requirements.

Before examining the case iaw and legislation applicable
to incorpbration by reference, one would do well to cons;der
.£His technique from a linguistic standpoiﬁt.‘ Incorporation

. . 4’

" by reference occurs not omnly in respect of complqté or self-
contained codes of standards or rules. 'in so far as the use
}of any word entails incorporation of its meaning, there is
incorporation by reference. In most cases, the meaning is
usually determined on the basis of common usage and can be
foutd in a standard dictionary. At this level, there.is no

problem since everyone is taken to understand the languége
_ % .

in which a regulatory instrument in written. However, an

1388&e e.g&kthe Food and Drug Regulations, C,R.C. 1978, s. B.01,045

which incorporates specifications for food additives published
in the Food Chemical Codes, 2nd ed. published by the National p
Academy of Sciences; the Air Regulations, C.R.C. 1878, c. 2,
's. 214.1 which incorporates: the noise emission standards of
Annex 16, 1lst ed.-1981 to the Convention of Civil ‘Aviation.
See too Calder v. Minister of Employment and Immigration [1980]
1 F.C. B42-discussing the incorporation of unemployment statistics.

! s ,
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"instrument may use a highly specialized term, or use a term in a

specialized eense, ;he meaning of which can only be fourd in a
scientific or technical publicaeion.139 Such usage can more
clearly be characterized as incorporation by reference, since
specialiied terminology requires the reader to look beyond the
text that contains it and may defeat the objectives of formal
requirements.140 whether these objectives are defeated depends
largely on the regulatory subject matter and the likelihood that

persons affected are, or are capable of becoming, familiar with

‘the terms used.

The case law surrounding the issue of incorporation by
reference demonstrates considerable variation both in the extent
to which courts have appreciated the 1atte£ question and in their
willingness to investigate it. 1In Canada, a number of the cases
focus on the issue of subdelegation that erises whenever
standards or rules made by a body other than the delegated
legislative authorlty are incorporated as amended fraom time to

time. In four such cases"‘l1 the courts gecognlzed the valldlty

N
of the respective subdelegations and elther\esqumed or summarily

S =]

held that the fequirements of form, regigtratigd/and_publicabion
did not apply to subdelegated leglslatlon 142

These cdses may be contrasted w1th two others from

-

139gee Holland v. Halpin [1939] V.E,R. 253.

Osee suEEa, p. 50. One should also note the amblvalence
displayed by Canadian courts towards the use of specialized
terminology in statutes and requlations: Pfizer Company v. D.M.
National Revenue [1977] 1 S.C.R.. 456; Olympia Floor and Wall Tile

v. -D.M. National Revenue (1983 , 49 N.R. 66 {(F.C.A.}).

141Kingston v. Ontarioc Racing commission [1965] 2 O.R. 10 (H. C.);

R. v. Glibbery [1963] 1 O.R. 232 (C.A.); R. v. Isaac (1973), 38
D.L.R. 3d 349 (Ont. C.A.); Re Dennison Mines and the Ontario
Securities Commission (1981), 32 0.R. 2d 469 (Div. Ct ).
t445ee infra, p. 79.
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British Columbia. The first, Capital Regional District v. Hen- -

143

son did not involve the issue of éubdelegation. The Court

of.Appeal considered a zoniﬁg regulation together with thg
applicable statutory requirement that "any such rngﬁaﬁions

or pgfts thereof as are publishable or that can reasonably

be e#pegted to be bﬁblished in the Gazette shall be published."
The court fbund-thaﬁ an unpublished zoning mad was "an integral
part of the regulation and.without the zoning map the regulation

is dompletely ineffective:"l44 It- then struck down the fegulation,

' 4
emphasizing the lapguage of the publication requirement and

characterizing'it as mandatory. Finally, the court noted

subsection 8(2) of the Regulations Act145 and concluded that:

as the legislature has provided for a specific

system for filing certain maps in lieu of publication,
it must have intended that in all other casds the
regulations be published as designated by statute.

In this case, the statute required that the "regE&gtions
e~ . . be published in one issue of the Gazette."

Although the decision in the second case, R. v.

: N 147 . .
Ciarniello, 7 is somewhat flawed, nevertheless, it provides
a Teasohably well-stated view of incorporation by reference.

" The case atose out of a prosecution under ,section 207 of the

148 Qr

Motor Vehicle Act, his section required motorcycle riders

"to wear "a safety helmet approved by the Superintendeht."

. . R . - - g
The Superintendent had purported to give this approval under

143 01981), 28 B.C.L.R. 266 (C.A.).
1447
lasibid., p. 270. :
146R.S.B.C. 1960, c. 336.
147Supra, n. 143 at p. 271.
148(1979)’ 12 B.C,L.R. 394 (Prov.. Ct.).
R.$.B.C. 1960, c. 253.
. . » 4

u



.a regulation that incorporated the helmet standards of a number

63

of bodies "as amended from time to time.";ag‘-Romilly, Prov., J. } '
held the regulétion to be ineffectgve as an'imﬁroper'subdeleg- -
ation. Howev;r,_his decision also %ecited the difficulties *

&

that an ﬂaveragé, well-%nﬁentioned citizen"” might have in
finding and understanding the incorporated stamdards. In
this respect it parallelled a number of early Australian cases

on incorporation by refe%encelso and disapproved the mannet
, . . L 151 "
in which the'regulation was made. -

Before-examiﬁing the merits of the reasoning in

. ‘ i o '
Ciarniello, one should note that.the decision makes no mention

of subsection B81(2) of the Motor Vehicle Act.l52 . This subsection

provided ,that
- -

the superintendant (sic) may, in making a regulation

149
150B.C. Reg. 46/77.

151See infra at pp. 68-70.
Supra, n. 147. Romilly, Prov. J. stated: ,
Before dealing with that issue, I want to make
it-perfectly clear that I have no doubt about the
relative wisdom of the legislation and the regulations
as they presently stand,. It does appear, however,
to be very difficult for someone by reading B.C. Reg.
46/77 to ascertain whether or not a safety .helmet
. is approved. Even if one is fortunate enough to
' get a copy of these standards, they appear so complex
- . that the ordinary man on the street may have difficulty
understanding what they mean., . . . by adopting
the standards for the Canadian Standards Association,
the British Standards Institute, the American National
Standards-Institute, the Snell Memorial Foundation,

. and the United Statés of America Federal Motor -
Vehicle Safety Standard, the superintendent has *
made it very difficult for the average well-intentioned
citizen to know whether or not he is complying
with the regulation from reading the regulation

; ~itself. . : ‘
15_?'Supra, n, 148,

.

;_‘Fe}
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under this Act, incorporate in it by reference

any code, standard, rule or part of them, relating

to the subject matter of the Act as amended from

time to time before or after the making of a regulation.

It is unclear why Romilly, Prov. J. did not discuss thig provision,

- ~ . -

though .one explanation may be that he did not consider the
y . .

instrument by which the Superintendent approved helmets to

be a "regulation'". This view gathers support from the fact
that the Act did not specify how the Superintendent was to

. . . ‘ . :
exercise his approval power. However, upon consideration

s

; . . : : . 153
of the definition of "regulation" in the Interpretation Act,
I3 - 3 —‘\ -
the instrument by which the approval was given _seems to have

-
fit within this definition and should have attracted the provisions

of subsection 81(2).154

If one assumes that subsection 81(2) did not apply A

to . the helmet approval, the reasoning in Ciarniello can be

applied in those numerous situations where there is no express

authoriny'for incorporation by reference:. The concern expressed

by Bomilly, Prov. J. for the "average, ﬁell—intentionqd citizen"
: » : ) .

cartiis great weightfin respect . .of delegated legislation that

has a~direct impact onrn a large sector of the community. However,

-

153

1548.B.C. 1974, c. 42,

It is interesting to note that shortly after Ciarniello, subsection

81(2) was amended by 5.B.C. 1979, c. 22, s. 29(b), such that

the words "or approval" were inserted after the word "regulation"
in the second line of the subsection. 0ddly, however, this4f
amendment has nev'ér been proclaimed in force. Shortly after

 the amendment, a new set of approval regulatibps was passed:

B.C. Regs. 408/79, 409/79, 410/79. The first of these specified
manufacturers and model numbers of approved helmets, while

the latter two once again incorporated by reference the standards
incorporated in B.C. Reg. 46/77. ' '

r



"the situation in Ciarniello presents a dilemma. 'Tbe technical

character of the helmet approval is inescapable: if helmets

aré to be manufactured properly, the standards must be complex.

In fact, the "average, well-intentioned citizen" 4is not likely
to construct helmets or to conduct tests to ensure that they

meet the prescribed standards. Instead, he will rely on the

.

B — ) . .\ M n. .
representations of manufacturérs, retailers or consumer information
.
services. Publication of the standards would be of little

purpose, while drafting them into language intelligible to

)

consumers would probably result in an encyclopaediae of helmet
manufacturing. Thus, if the standards are in fact used only’

by those in the helmet industry, their incorporation by reference

is unlikely-fo offend the publiéation considerations.155 . -

»
L]

Apart from the subsection 81(2) omiesion, the result’ -

reached in Ciarniello probably represents the best resolution
-2 .
of the issues .in the case. By leaning toward the interests

o —

of the "average, well-intentioned citizen," it puts the onus

on the legislature to determine expressly when the ‘technical
A - " ) -

. P
exigédncies of delegated legislation should override these

X 156 ‘ . : e X
interests. However, where there 1is no-con?fl‘ ‘between .
- . - \ .

2,

L] . ’ t. . e i ‘e - .
these two sets of considerations, incorporation{by reference

should, subject to the subdelegation question, be permitted,

155This is so because those in the helmet industry will, "or should,
be aware of the standards and practices set within their own
iggustry: see infra at p. 73. - ’ ,
Subsequently .the B.C. Legislature did, this by giving the helmet
approval power® to the Lieutenant-Governor in_Council tq-b}/
exercised "by regulation": S.B.C., 1980, c. 37, s. 33.1.

¢
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Reiaped to the publicatiﬁh cases are a number of
decisions that originated in Québec and dealt with the incorpor—ﬁ
Qtion of documents th;t were not évailabie in soth English
and.Frénch._ Thesé caéeg involved prosecutions under regulations
that inéorporated s;andards prémulgated only in’Eng}ish by

U.S. standards associations. Although that province had no

étatqtory‘:egime governing the publication of delegated legis-

lation, section 133 of the Constitution=~Act, 1867157 required the

"Acts" of the Legislative Assembly of Québec to be published
in both French and English. The term "Acts'" has been construed

broadly by the Supreme Court of Canada in P. G. du Québec
158

v. Blaikie (No. 2} such that secpﬂ%n 133

applies to regulations enacted by the Province
of Québec, a Minister or group of Ministers and
to regulations of civil admiministration and of

A semi-public agencies contemplated by the Charter

of the French Language which, to come into force,
are subject to the approval of thatlggvernment,
a2 Minister or a group of Ministers.: '

In Mathurin v. Les Coffrages Dominic Ltée.160 the

court did not consider section 133, but decided the case on
. '. .

a common law basis, concluding that the ‘accused corporation
was bound to comply with the incorporated standards since

it had been fully aware of them. By contrast, the courts

in Commission-de la santé et de la sécurité au travail c. Chic-

-

15730—31 Viet., c. 3((U.K.); gee:too'Official Languages Act, =

R.5.C. 1970, c¢. 0-2, ss, 3 and 4; Constitution Act, 1982,
E%éz. 2, ¢. 117{V.K.), ss. 18.

A. G. Québec v. Blaikie (1981), 123 D.L.R. 3d 15 (S.C.C.).,

159

Ibid. at p. 32.

Sl

(1983), 147 D.L.R. 3d 486 (C.S.).

+

~
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outimi Excavatlon Inc.161 and Kruger Inc. c. Ccommission de la

‘ sante et de la securlte du travail du Quebec*sxfeadn held that

_1ncorporated stendards_must be published in both English and

French ard acquitted the' accused because no French version had
been published.

Chicoutimi Excavatlon and Kruger clearly represent the

‘better view and demonstrate that the Supreme Court of Canada's

decision in Blalkle may extend to regulatory provisions
incorporated by reference in delegated legislation. At the very
least, these cases underscore the fundamental meortaqce of

publlcatlon in this. area.

When one turns to Australia, a somewhat more extensive .

congideration of incorporation by reference appears. Although

the publication aspects of this regulatory technique have been

* resolved in the federal sphere since 1964,163 the case law.

r -]

decided before that time may be relevant to the present situation

in Canada.164 Professor Pearce provides a useful summary of this
165 . . .

case law.  After noting that incorporation by referencé\yas

disapproved in four cases and approved

161ynreported decision of the Tribunal du travail, April 7, 1983,
No. 200-28-000018-827.

1620nreported decision of the Cour Supérieure, January 28, 1983,
No. 05-000-389-826.

1635ee The Acts Interpretation Act, 1901-1973, s. 49A, No. 52,

1964, s. 5, discussed infra at pp. 75-75.1. .

164yright v. T.I.L. Service Pty. Ltd. (1956 , 56 S.R. (N.S.W.)

413 was cited extensively in Denison Mines, supra n. 141.

165pennis Pearce, Delegated Legislation in Australia and New

Zealand (Sydney: 1977), pp. 111-17.
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in five others, he concludes that the two groups are largely

: ' . . 166
inconsistent and advocates the view ennunciated by the latter.

In Pearce's analysis, these cases rteduce the incorporation
by reference issue to that.of publication and access to regulatory

matertal.bhy  those affected by it. On this basis he asserts

- B

—

that incorporation by reference should only be objectionable
', ) . N . ' .
where the reference is vague or the .incorporated material ﬁ!

; . s |
d'?not available. However, a close examination of the cases
suggests that these considerations are capable of elaboration.

The four cases where incorporation by reference

was held to be invalid reral_that the courts considered more

} Cos .
than simply the publication and accessibility issuesn In
F)

k.

L_

1881454., p. 115, R ?
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of an official.publication like a gazette as a document th

69

the fi;j; case,‘McDevitt V. Mckrthur,167 the court refused

on prifttiple to investigate these issues. The other three
: ~

cases were decided on}the basis of strictly construing the
. . } . ' -
, .
relevant enabling prévisions to require a large degree of
4

cegmpleteness andugg&ticularity.lﬁs' Notably, in McIver v. Allen,

the court suggested that a strict construction was warranted

[

by the "legislative" nature of the pricing order there in

issue and in the interests of ensuring parliamentary scrutin

Underlying all of these cases is the conception

~ .
-

contains regulatory- material :anfl does not merely refer the

-~ LN

167(19'}.9), 15 Tas. L.R. 6. Thi ase involved a by-law ‘ndgr

the Tasmanian Marine Boards Act, ¥899, 53, Vict., No. 34
The by-law incorporated by reference certain British water

traffic regulations,. In hglding it to be invalid, Nicho/lls,
C. J. stated .

-
’ *

.I am prepared fo lay down that, when by-laws are
tc be published in the.Gazette, then what is there
published must be sufficiently complete to leave
a reader, who can and will understand ordinary.

\ Eunglish, free from uncertainty as to any énacting
part of the by—lgw. \
A second member of the court concurred,with Nicholls, C. J. and
dealt with the argument that "the incorporation by reference
should -have been permitted because the incorporated -material”
was so familiar tec mariners. Crisp, J. stated:
»
It may be so in this particular case; but .we have
to decide the matter according to principle, and
if by-laws can be incorporated by reference, -the

169

."" .

Court, on every occasion when the matter was tested, '

would have to inquire whether or not the by-law

v " referred to was so familiar as to be_certainly
, known in all its aspects to every person affected.
(p..9)
12282& Appendix A.
Ibid. .
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reader elsewhere. This view is understandable in terms of °

the history of statutes. providing for the publication of delegated

legisdlation., C. T. Carr,170 the first counsel to the U.K. Stat-

utory Committee, has documented the disarray and confusion

-

'that reigned over the dissemination of delegated legislation

in, Britain before the Rules Publication Act17l came into force

in 1893. ﬂlﬁhouéh mdst such legislation was gublished in
the'London Gazette, its "miscellanious contents (w;?é) so
voluminous .that the téxt of legislation (wasf buriéd rather
Ehan revealed in_its'pgges;"ljz

| The impértanée of having regulatory material fully
Euﬁli;ﬁed_is s;bstanéiailmnunde;ﬁined wheﬁ tﬁe publication
regime in force me?ely requires delepated legislatien to be

"potifiedﬁ.l73 In Medcraft v. City of Box Hilll74 where public-

ation of by-laws made under the Victoria Local Government

175

. Act, 1946 7 was required to be either by ﬁpublication at

r

175

1eng¢unpr else by "publication of a notlggxbf the making"

‘.___/ L,
of the by law ‘in question, Pape, J. used this to ﬁistinguish

-

the cases'that disapproved.inborporati&ﬁ by reference. He
[ )

o

then allowed the by-law to incorporate by reference ceftain

"

definitions of prohibited trades contained in a number of
= -

17OC. T. Cartr, Concerning English Administrative Law (London:
19%1) at p. 57. '
Supra, n. 28. : " '
;;g_ﬂ; cit,, n., 170,  ”
I.e., publication of a notice that a rule has been™ made and
E?Et copies of it -are -available at a given -Place.
[1959] V.R. 768.
No. 5203. _ . .o "

[N
¢

5
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state stathtes. He reasoned that, if publication could be

-

effected in a manner that required the.public to look elsewhere
than in the GCazette, then there could be no blanket prohibition
~against a by-law that itself required the same.lT6 He then
adverted to the considerations of certainty and‘availability,
.concluding that the by-law was valid since the reference to

the statuﬁory definitions was cléar and the definiéions were
as availggle as the statutes thézselves.
The decision in Medcraft also rested on that three

years earlier in Wright v. T.IL.L. Services Pty. Ltd.177 This

case involved regulations that governed the torage of flammable
liquids and ihcofporated standards developed by the Standards
Association of Australia regarding "electrical devices" used

in the storage facfiities. The publication provision im question
merely required the regulatiorns to be "published in the Gazefte."
Although Walsh, J. cited McDevitt, he .saw no need to distihguish

it: } . . .‘-.‘-
the general proposition that in no circumstances

can a regulation incorporate. by reference somelrhing

not set forth in it is, 'in my ogpinion, unsound.

Tt is true that a regulation should indicate with
sufficient certainty, to those upon ‘whom it imposes

a penalty for a breach of it, what is the extent

of the obligation. Where a regulation contains

a reference-to some,other document the quegtion -
whether or not the requirement just stat;ffis fulfilled

. lal
must depend upon a consideration of the_particular
i

. . . . N . . v
176 ! '

Publication by notification is mot common in Canada. The - -

only jurisdiction that employs_thi@ method is the Yukon Territory{f
Regulations Ordinance, R.0.Y.T., 1971, c¢. R-4, s. 4. Accordingly,”
this aspect of the judgement in Medcraft is hardly relevant

ig_Canada. . e ‘
11;l_ISupra, n. 164, : . o ;
supre - ’ S
- = - a
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regulation and of the nature and~gontents of the

v incorpeorated document. 1If. there is umcertainty
as to what is the documentyto which reference is
made no doubt the regulation would be held invalid.
Again, if such document is not readily accessible
it may be, in some cases, that the regulation would
be held to be bad, the true ground for doing so

) being that it .is unreasonable rather than that
\ it is uncertain. . . .. Subject to the c€nsiderations

s ) menticoned, I can see mo reason for holding that
{ any uncertainty is created by the mere fact that
k\\\ the incorporated document is not set'out im terms

. - in the regulation itself. Whethet the instrument
with which a court is concerned is a statutory
regulation, or is ad instrfument of a different

. kind, such as a written contract or a will, in
my opinion no uncertainty arises from the c¢circumstance
that it has incorporated in it by reference some
other document, if that which is incorporated is.
clearly identified, and contains no ambiguity in

; its own terms. In so far as the reasons given

for the decisiom in McDevitt v. McArthur are not
in accordance with what hiﬁabeen stated above,
I do not agree with them.™ ©

From McDevitt to Wright one seds a considerable

sﬂift in judicial attitude, a shift that probably has more

to do with the increasing complexity of modern rule-making

" than with the different wordings of publication preovisions.

¥ T Yl

e

’

'\\,

The principle of “strict construction" gives way to a more

extendedh\consideration of practical exigencies. The cases

where incoyporation by reference was permitted typically inveolve

rather tae

‘hnical or scientific matters: in Wright, electrical

equipmenit standards were incorporatiéd while in two other cases

the incorgorated material consisted of a colour definition

itish Colour Qouncil Dictionary of Colour Standatdsl79

from.the B

PLmy
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andtsciéntific tables for the calculation of algohol. ¢ ntenifiso

¥

. s
The incorporatidon involved in each of these cases was of a

very limited nature and'tig/mtterial would undoubtedly have

been familiarato, if not commonly used by., pérsdns engageds

in the relavant fields of endeavour.
"The latter cases contrast sharply with ‘those where

incorporation by reference was not permitted. 1In these, the 3
| ’ ' ' 81 - :
incorporation appears:to have been much more extensive ‘

N [

and” to have pertained to matters that weré more apt to affect

the‘generdl public directly, such as water traffic rules,
‘ ’ - .
building by-laws and price controls. Although the disappgngij¥\_

e
-1

of incorporation by reference in these™cases was expressed - \\\\\\ :

-5

in’?ZtLef genefal tirms,.one!can pérhaps g;ound this disapproval \—//
morerngrrowly*in thé fact thattthey‘d;d not involve activfties .

as speciali;ed ar technical.as the stérage of flammablefliquids/

or the manufacture of margerine or alt%hél. .Arguably, the.

general .applicabikity of the forﬁer regulatory instruments

was the decisive factor in reQuirfﬁg a higher degree of public-

. o ] _ _ _
;ation.;az The courts that d#sapbrobed intorporation by reference

b _’,p/ ; . . °
wergsfiot faced with techHnical regulations that entail quite

/ "

Ex. Parte Ryan [14957] S.R. (N.s.w.) (438, .
Ihdeedw in Arnold and McIver, Appendix A, the entire substance . _
of the regulatory instrument--tetail liquor prices--was incorp- ’ "
ggated by reference.
This reasoning clearly underlies the Canadian decision in
< “R. V. Ciarniello, supra, m., 147.

180
181

+ - -
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. ' . . ~ . . 183 . -~ e -
different publication considerations.” . .
A second transition in judicial attitude can be
traced:in terms of the legislative secrutiny of delegated legis-
lation, In the Mclver case,l,s4 :;}‘court referred to the : j
possibility that incorporation by reference ‘could impede “"such
scrutiny, presumably by requiring legﬂ%lator% to go beyond
the face of a regulation ororder in search of its gontents.'
However, in the Wright cases, Walsh, J. met this argument
neatly; stating:
& -
The members of Parliament are not powerless to
prevent the evil to which reference was made in
McIver v. Allen since they may, if they think fit,
fisallow fop regulation for, ,the reason that it does

not upon its face c?ggaln the whole of the details
¥ to which it refers. .
[

-]

This reasoning shifts a measure of responsibif?ty

for the scrutiny of delegated legislation onto the legislature. "

[

However, the extent to whlch such bodies are effectively able
. ;"‘

to strlke down obJectlonable regulatlons and ordersw is stil

an ‘open issue, even in‘jurisdictions whererleﬁfs¢ative profgedures '
T - N . \ ' . .
. . ° o) —— ’
< \ ' ) —r

/

n, 141 /approylng Lhe

1?’/ e \

However, see R. v. Gllbbery,/)upra,

lation. Although this decision did not wi®h the publication
issue, one can infer that the practical advantages ofyhaving

such legislation apply to traffic or federal establx&hments
within the relevant province eliminate any concerns arising

E m non-publication; see also R. v. Ciarniello, ibid.

1858¢e Appendix A. . . -

]

Supra, n. 164 ak p. 423. - : e {

. , - . .
. . . . .
o . - . ¢ /
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for’ striking down such instruments enjoy a lfggfpistory.185 If.

-

do so with the utmost care.

3

The issue of indorporatioﬁ by'reference in Canadian’

- delegated legislatibn'remains unsolved in many respects.

_A1£hough this techniqué has .been accepted by the cdurts‘in.a -

‘ number of situations,'thg circumstances when it will be permitted

and the factors relevant‘to its permissibiiity have yet to be

" clearly or éomprehensiveiy defined. By contrast, Australia, the N
U.K. and the U.S. have by statute specifically provided for - '

incorporation by reference.

1865ee, e g., with respect to parliamentary scrutiny in the U.K., " e
Paul Byrne, "Parliamentary Control of Delegated Legislation" '
{1976), 29 parl. Affairs 366; Alan Beith, "Prayers Unanswered: A

Jaundiced View of the Parliamentary Scrutiny of Statutory ‘ _
Instrhmentaf (1981), 34 Parl. Affairs 165; W. A. Proctor, "House ‘ b
- of Commons Select Committee on Procedure”. (1979), 47 The Table
13; Beatson, "Legislative Control of Admlnlstratlve Rulemaking:
Lessons from the British Experience?" (1979), 12 Cornell Int.
L.J. 199. With respect to hustralia, -see Anne Lynch, "Fiftieth
anniversary of the Australian Senate Standing Committeesson
‘Regulations and Ordinances" (1982) The Table 70; J. E. Wilheim, -
"Praposed Improvements in Commonwealth ParliamentarysControl of
Delegated Legislatien"” {1981}, 55 Aust. L.J. 713. With respect
to the U.S., see J. Ray Wood, "Legislative Review of
Administrative Action: Is the Cure Worse than the Illness?” /
[1978] S.1.U.L.J. 579; L. Harold Levinson,:*Legislative and -
Executive Veto of Rules of Administrative Agencies: Models and

Alternatives" (1982), 24 Wm. and Mary L.R. 79; M. Rosenberg,’

"Beyond the Limits of Executive Power" (1981), 80 Mich. L.R. 193; -t
R. J. Pierce and S. A. Shapiro, "Political and Judicial Review of

Agency Action" (1981), 59 Tex. L.R. 1175. N 4

e |
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Section 49Akbf-the Australian Acts Interpretation

Act186 .1 provides broad authority to incorporate by reference,
while somewhat more restrictive provisions appear in regulatlons

made under ihe U.K. Statutory Instruments Act. These narrow the

circumstances when ghis technique is perm 551ble and empower the ’

AN
& :
erence Committee" to direct that, even“i se circumstances
Al

‘exist, it not be used. 187

186.1 Supra, n. 163; subsection 494(1) reads as follows:
Where an Act authorizes or requires provision to be made
for or in relation to any matter by regulations, the
regulations may, fhless the o trary intention appears,
make provision for or in relation to that matter by
ying, adopting or incorporating, with or without
ification— E v
- (a) the provisions of any Act, or of any regulations, as»
, in force at a particular time or as in force from time to
time; or

(b) any matter contained in any other instrument or
‘writing as in force or existing at the time the first
mentioned regulations take effect, -
]

but unless the contrary.lntentlon appears, regulations
shall not, except as provided by this subsection, make
provision for or in relation to a matter by applylng,
adopting or incorporating any matter contained in an
instrument or other writing as in force or existing from
time to tj

T

18kSug%a, n, 29, section 7 states that where an authorlty makes a
a tory instrument and "certifies" that -

the printing and sale . . . of any schedule or other
document which is identified by or referred to in a

statutory. instrument . . . 1s unnecessary or undesirable

1

having regard to the nature. or bulk of the document and to

any other steps taken or to be taken for brlnglng its
substance td the notice of the public . . . any instrument

s0 certified shall, unless the Reference Committee
otherwise directs under these Requlations, 'be exempt from

the- requ1rements aforesaid so far as concerns the document
spec1f1ed in the certlflcate.‘

75.1-
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LA . N
Similar prov151ons may be found in Title 5, Part 552 of

the U.S. Code governing freedam of mformatlon, Section” {a)
rquilj:és rule-making agencies to publish regulatory matter in the

Federal Register and goes on to state that:
L : 4

For the purpose of this paragraph, matter reasonably
available to the class of persons affected thereby 1s
deemed published in the Federal Register when

- 1noorporated by reference therein ghe approval (o}
the Director of the Federal Reglster

This section is coﬁsiderably ,elaborated by the requ;lirements
contained in Title 1, Eart 51 of the Code of Federal
IRegulations.mg These state that a publication must be
“eiigib@e“ for incorporation by réference and then provide that a

publication is eligible if it: p

&

1885 ¢y s.c.5., paragraph 552(a)(1)(E).
18947 F.R. 34108, August 6, 1982, »

d
J\\
\‘\-/
\
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' ST 190
. (1) - Conforms to the policy stated in Part 51.1;
' {(2) Is published data, criteria, standards,
: specifications, techniques, illustrations,
r similar material; , :
. {3) Substantially reduces the volume ongaterlal
- published in the FEDERAL REGISTER; and
o (4) Is reasonably available to and usable by
"‘) the C1f§§ of persons affected by the, publlc- :
ation, . \{

194 —0——r

Part 51 also rules out the incorporation of documents as amended
from time to time by providing that

Incorporation by reference of a publication is
limited to the edition of the publication that

is approved. Future amendments 0£95evisions of
the ppblication are not included.
~ : &

Finally, Part 51 requires that the "language incorporéting

a publication by reference be as precise and complete as pos-

sible,"t?% T .

Thq-U;S. provisions constitute a remarkably complete

/
190 . : . ) : -
-Essentially, this policy is contained in paragraphs 5t.1(c)(1)
and (2); , . : i
The Director will assume inacdrrying out, the respons-
iblities for~ incorporation by.reference that incorp-
oration by reference
(1) Is intended to bemefit both the Federal
' Government and the members of the class
affected; and

(2) Is not 1ntEnded to detract from the legal |

R

or practical attributes of the system established

by the ‘Federal Register Act, the regulations

of '‘the Administrative Committee of the Federal -
Register, and the acts which require puhlication
2

in the Federal Register,.

51 7(a)(4) states that e
In- determlnlng whether a publlcatlon is usable,
. ‘the Director will consider ‘

(i) {The completeness and ease .of handling of
the publlcatlon, )
192 oo (it) Whether it is bPund,“numbered, anq:brganizeg.
193Supra_,.n. 189, section 51.7. ) s
Ibid., section 51.1(f). .
Ib1d., section 51.0(a).

o
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. -~
code for incorporation by reference and embody virtually all

of the concerns raised in the Australian case law. In addition,

:

the criteria governing the discretion of the Director of the

Federal Register to approve incoxporation by reference vastly
N - ’
improve upon the U.K. regime whiph\gests a very broad discretion

in the Reference Committee. Both the Director and the Reference

. \ 19
Committee are executive appointments 5

and some independent

- 1 . .\lé )
review of tleir decisions seems warranted. In the U.S., judicial
review would be available ;A ensure compliance with the criteria
in Title 1,'Part 51 of the Code of Federal Regulatioms. . Judicigl
review in the U.K. on the basis of the Statutory InstTuments

Regulations is not likely to be nearly as effective. However,

legislative review Hy the Statutory Instruments Committee

.

~is availablé in-the U.K. and perhaps makes up for the dearth

of statutory guidelines governing the Reference Committee.
Unquestionably, a clear legislative regime for
!
incorporation by reference is preferable to the vague publication

@fovisions that have bedevilled the courts of Canada and Austr-

““alia. This regulatory technique is too important to be exposed

-)to the risks of invaiidity Z%gﬁig&iiii:jy_exist in these 'count-
ri@s. In Canada the Henso 1?6 and CTI rnie].].ol97 cases are

I

very clear reminders of this fact. Although statutory provisions

A}

» ° M - . } - ‘
195The Reference Committee is appointed by the Lord Chancé;lor

and the Speaker of the House of Comm®ns: §.I. 1948, HNo. 1,
s. 11; the Director of theGgderal Register is appointed by
the Administrator of General Services: &44-U.S5.C.S. 1501,

YB% is, 'in turn appointed by'&he President: 40 U.S.C.S. 751.

Supra, n. 143, .
1.97Supra,'n. 147, ) "
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specifically authorizing incofporatidn by reference are findi;g
tﬁeir way piece-meal into Cénadianﬁlegislation%193 there is
clearly a need for general provisions such as those in Australia,
the U.K. and the U.S5. 1In Lhe absence of specific statutory
authorization, a delegated legislativé authority would do well Eo
minimize the use of this technique, conf%ning it to documents
that‘havé'an aaministrative or technical character, are widely
used or available to those affected and provide little more than
.detail for regulatory provisions that are contained in the
“incorporating legislation. Particular care should be taken in =
respect of the incorporation of documents that are produced by
the delegated leéIEZative authority itself. Arguably, this
constitutes évoidaﬁce of the obligation te act legislatively,
discussed in-Part III. In addition, the incorporated documents
themselves may be characﬁerizéd as deleéated legislation and
directly attract the formal and procedural requirements governing
its ﬁroméigation.
.

S—

‘Division B - Requirements of Natural Justice
e - : I
/

This division deals with procedure in the sense

. ‘ N : . ’
1985ee e.g. ss. 106(5) of the Canada Labour Code, S.C. 1984,
c. 39, s. 20; ss. 4.9(3) of the Aeronautics Act, S.C. 1985,

c. 28, s. 1. . '
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of rights of individuals to participate in delegated legislative

-

processes. Wﬁere such’ rights are expressly conferred.in a
/. ‘ - :

provision/pf an enabling statuée, the courts tend to take a

respectfél attitude and characterize compliance with the

provisions as a "cpndition precedent" to the exercise of

nor—compli with any aspect of the requirement will generally

‘be fatal to a regulatory instrumeut 202 fhere are, however,

. gradations of compl1ance and as two cases from British Columbla

demonstrage, courtg are capable of construlng céndltlons :

-precedent with varying degrees of strlctness.

‘ ° .
In McMartin ¥. Vancouver203 a city council held a hearing

-

on a proposed amendment to a zoﬁing'by—law, as required
199for a list of statutory examples,' see Rene Dussault, op. cit.,
n. 98, at. p. 486; see too Garant, op. cit., n. 18 at pp. 320-22;

finally, ‘two cases discussing these sorts of provisions are R.
v. Feraco [1965] 1 0.R. 652 and Agricultural, Horticultural and

" Forestry Industry Training Board [1972] 1°All E.R. 280 (Q.B.).

<UUPor a list of statutory examples, see Dussault, op,- cit., n.
98 pp. 489-90,n.- 381 ; Garant, op. cit., n. 18; three cases
discussimg these sorts of provisions are Bay Village Sho
Centre v. Victoria, [1973] 1 W.W.R. 634 (C.A.}; Sunshine Hills

" Property Owners Assoc. v. Delta [1977) 6 W.W.R. 749 (B.C.S.C.);

Prevost Investments v. Prov. of P.E.I. (1978}, 15 Nfld. & o
P.E.I.R, 134 (P.E.I.C.A.). ‘

201For a list of statutory examples, see Dussault, op. ‘cit.,

n. 98 b. 485, nn. 373-4 ; Garant, op. cit., n., 18; three cases

discussing these sorts of provisions are A.G. (Can 1 V.

¢ Paulsen [1973] F.C. 376 (C.A.};R. v. Jasperson erson [1959] 0.R. 63
{C.A.) and Broiler Growers Marketlng Board V. Sussex pPoultry
(1970) 17 D.L.R. 3d 459. .

2025pe the cases cited above at nn. 199£ﬂ61

203(1968), 70 D.L.R. 2d 38 (B.C.C.A.).

e}

—
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under the Vancouver Charter.zog However, after the conclusionm

of the héaring, the ﬁ?uncil received\iii/pons;dered a letter
from an interééted party. It then made its decision without
disclosing the letter's contengs to the éppeliants and ailowing
them an opportunity to~commént.. Although the majo;ity of

the court refused to &trike_down the by—lgw; each of the three

judges delivered different reasons. Davey, C.J.B.C. adknowledged

.that "the city ought not to have received the letter," but

went on to state:
I cannot regard that-as a breach of the condition
precedent to hold a public hearing upon which the
council's authority to pass the by-law depended.
It did hold a very fullepublic hearing, so it had
full authority to pass the by-law, unless in receiving
the letter of Eastern Trust it departed so sériously
from the statutory reqdiregsgts that the by-law .
nmay be said to be invalid. " “t

He then went on to consider the facts of the case and found
that the appellants must have known the contents of the letter,
though they were never formally communicated to the appellants

. 3 B
by the council. Thus, he concluded:

It

o 0
In my respectful cpinion while there was a violation
of the letter of s. 566 of the Vangofliver Charter,
what was done.was a substantial thobgh informal
compliance with it, angoghe irregularity does not
invalidate 'the by-law.

MacFarlane, J.A. took a somewhat less fompromising

view of the case, considering that the hearing requirement
was merely a "limitation upon tite general power conferred

2044 5.c. 1993, c. 55.

iggsupra, n. 203, p. 41, : '
Ibid., p. 42, . : : . v
“& 4
\ - .
B - T ———



by the other provi31ons of the statute._zo7 On_this basis,

he narrowed the effect of the requirehent deciding that:
after hav1ng held a public hearing in the manner - o
‘b'lu Tequired by s-ss. (3) and (4) the council m%g proceed
to exercise its power to make and amend zoning
by-laws. w1th0368further restr1ct1on so far as s. 566
is concexnef _ -

e ¢
Like the thef Justice, Robertson J.A. found that

the council's réceipt of the‘lefte: violated the hearing require-

i~

ment of .section 566. However, he dissented onﬁtﬁe basis that

6 the section’constithled ",a'code of procedure which must be . S:

i / 1209 T B
foliowed ‘and observed in every respect." X

RS Five years 1ater a somewhat similar case came before .

.” . ' -~ ‘

N .
the Court of Appeal This time, howaver, Robertson J.A. was

in. the maJorlty with Nemetz J.A. whlle Qevey, J.A. (as he : '

then was) dissented. In Bay Village Shopping Centre v. Clty
. . . 10 . . . ) -/' ~ )
of Victoria a city council gave notice of a p;oposed zoning
T . " B . .
by-law and held a m‘?ring under section 703 of-the B.C. Municipal

211 The by-law was put to a vote and defeated.' At a S o

Act.

later meeting, for which no notdice was given, the council . . .

reconsidered the by-law, heard represenfationS'from the developer

% and passed it. Although the appellant, who owned land adjdcent . 1

to that of the developer, apparently knew of the latter's

intent to Te-open the malterx and make representations,z,l2
- . . A __ ]
- .,, . ) ‘.. . 0
;gglbid., BT 45, . - ' : : o
“Thid., p. 464 -~ ' '
209 — e : e
2101b1d., P 47. . .
211 1973] 1 W.W.R. 634 (C.A.). ; _ . . - ‘ L
. 51pR-S.B.C. 1960, c.. 255. : L L B
Supra, n, 210, p. 647. s : o P <o

-

[
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- thelmajorfzy-hekd;that "publishéd" notice of aﬁi hearing“concerning
:a'zoning_by-law was required. The dissent of Ddvey, J.A;_dwelﬁ\-
oﬁ thg fdcg $f the ap ellant's\actﬁq} noticé while the majority
Teasons of‘hobertson VAL %u;ﬁed on the likglihooé that in;equigd‘,
bersons gengrall} would\have been ungwaré of the hearing, | b
particﬁlafly since the by-law had been defeated once alfeédf.

e

The distinctions used by Robertson J.A.. to circumvent

_ R . o g S .
vapzxe,McMartin case are hardly compelling. ' Re accepted- the

characterization of the requirements in McMartin as "directory"
i. and then, without providing any reasons, went on to characterize,
, out ‘ . 3 jibatulihe

’ 213

those at 4issue in Bay'Village as m&ndatoﬁ}. Nemetz, J.A.,

whd concurred with Robertson J.A., was rather more candid
\in disposing of the McMartin case. le observed that "it is

not possible to extract a thread of agreement between any
R . 3 —————

SRR - : ~
two members of this Court who sat on the appeal" and then

followed thé\épproach of'Robertson'J,A. in ‘MceMartin, charactériziné
. _ : )

section 703 .as a "code of procedure which must be strictly

' ' w216 ' ‘

ﬁoliowed'aq@-observed.

“McMartin and Bay Village give 1ittielﬁhdibatipn :

of the basis fox iaking a strict approach.in one'case, but
"not in the other. It may be possible to infer, if not from
~ ' Co .

the "judgements, then from the results, that the council in, -

Bay Village steppedlbeyonqlthe pale. It did not merely consider

oA

a-letter, but heard representations ﬁnd,_in effect, held another

' .JI. -
3 ) .
317 Ibid., p. 641., .
Ibid.: . LA
/ @ o
- - ,
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Conceivably, the "papef'hearing” in'Mcﬁartin,was

not enough of a hearing to attract the procedural requirements

n

there at issue, ' oo

Although this rationaslization avoids the problems

of distinguishing between directory and mandatory provisions,

£

it' does not a;together“explain“tne ﬁundamentally different

L

attitudes of Robertson, J.A. in Bay Village and McFarlane,

JJA. in McMartin. Although the latter pinned much of his

'

decision on sectioﬂ'l&? of the Vancouver Charter,.oroviding

for the transition from one counC1l to another after an elect-‘

215

. )

iom, he cLearly did mot apprec1ate the extent td which

the'hearing Tequiremeént could be fruexrated by just'the sort

of action he envisaged. By using a very general admlnistrative_:

]

’ J

ofbvision as the b351s for weakennpg secticn 566, he indlcated

a dlstlﬂct b1as against fetter1ng the counc11 s dlscretlon

The contrast between the Judgements of McFarlane~ J. A. and

21SSupra,

Robertson, J.A; 15 berne out by the exlstence in the Bay Village

+
-
-

n, 203 at p..45 where ‘he stated".

I think this sectlon ‘has an impertant bearlng upon )
the ascenta1nment of the irntention of the Leglslature

in enacting s. 566 beceuse if the contentlons of

the appellanés be sound the council: would be. actlng
iltegally 4f, after the cotclusion of the public -

‘hearing, its members' should hear further representations
or take expert evidence in the absence of- pérsomns.

cpposed to the proposéd by-law. The same tesult
would follow the acceptance of thogwe contentions
if the by-law were passed by-a council composed

of- aldermen elected after the conc1u51on of the -
publ earing. Such an intention should mot I

thﬁﬁitzs imputed to -the ‘Legislature without good
reason to be derived from the language used ln -
the statute,’

hY
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(1), (2),.and'(3)'of,section 703.

. . 85

case of a tténsitioﬁaL provision similar'to'sectidn 147 of

the Vancbuver'bh&rter216 and by the unqompfomising‘languagéi

in the létté: judgement: "To'my mind it is essential "that,

whenever .a hearing is held, there be compliance with subsections-

,217

:

When one.surveys the cases generally ccucerning
’ N 1S

express procedural requirements, McMartin aﬁpears all the

mote‘anomalous. The courts have ‘most often taken a strict

'approach'to the enforcement of such requirements; grounding

the1r deciszons on any number of rules of statutory construction.

]

* In ,some qasgs,_they have appealed to the ‘penal nature of the

2218

reguLatqry instruments in c;ucasti.orlz:l-8 or to heheffect they

219

have in restrlctlng common law or statutory rights. in

220

R. V. Jasperson, ex, parte Knights,™ for example, the Ontarie

Court pf Appeal held that the failure to_hql§ a vote of hog'

producers on the quéstioﬁhof'adopbing a mafketing sthehé rendered

N invalid.f The appellants had argﬁedithat the scheme was

'mérely gn'améndmgnt ko an earlier scheme that mad_Been‘adoptéd

-

-befqre the enacﬁmen; of the vote requirement. The court rejected

this contention,_statiﬁg'that in light of the'penal sanctions-

attached ‘to the violatio?)cf the scheme, the requirements‘

for making it should be construed with the utmost strictness. 22;
iigSupra, n. 204, s..1356. . ' }
oSupra, n, 210, p. 640. g
218——— . .
219R. v. Jasperson, supra, n, 201.

A.G. (Can.) v. Paulsem, supra, n. 20l; Prevost Investments,
ra, n. 200. - ’ ‘
p. cit., n. 166.

Ibid., p. 73. : o ' o "7
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‘Meost encouraging are cases where the-courts have

demonstrated considerable sensitivity to the”pracﬁical'applitation

222 -

- of pfocedural requirements. yIn R. v. Donald B. Allen Ltd. e

the_Ontarié Divisional Court refused to permit & municipality

to bass a zoning by-law under the guise of regulating business

hours and theteby obviating- the zoning by-law procedurest

¢

* An English case provides perhaps the best {llustration

- b3

i of judicial concern for the effective operation of delegated

. ! .-
-~ . .

legislation procedures. In Agricultural, ‘Horticultural and

‘Forestry Industry Training Board v. Ayleébﬂry Mushrooms Ltd,.,

i

223

the Minister of Labour was obliged to consult emplofers organiz- -

ations before making an industry training order. Although
he sent a notice to the defendantsninQiting their submissions,

they épparently did not'%eceivg it'and, not surprisingly,

to.
X . - i

-
L]

»

.

..,‘_

did not participate in the consultations. Donéldson, J struck

down the order, rejecting the plaintiff's argutient that the

Miﬁistervhad satisfied the requirement:.

. 222
223

‘There-is little more to be said for his submission o
that the mere sending of a letter of 26th April ) T
1966 constituted consultation in that the- Shorter '
Oxford Engllsh chtlonary gives as one definition . .
of ‘the verb 'to consult', to ask advice of, seck !
counsel ftom- to have recourse to for instruction
or professional- advice'. However, in truth the
mere sending of a ‘letter constitutes but an attempt
“.to comsult and this- does not Sﬂffice. "The'.essence -
" of consultation is. the communication of & genuine
. idvitation, extended with a receptive mind, to.
" .give advice . ... If the invitation is once received,
it matters not that it is not accepted and no advice
-proferred. Were it otherwise organizations with

(1976), 11 0.R. 2d 271 (Div. Gt.).
Supra, n. 199. '

4
L
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a right to be consylted could, in effect, veto

the making of any order by simply failing to respond
to the invitation. But without communication and
the consequent oppottuniﬁz of respondifg, there

can be no consultation. o o

When one turns from express to implied procedural

tequirements;-very different results prevail. In spite of

the inroads made by the fairness cases on the exercise of

"administrative" powers,225 the Supreme Court of Canada decision

in A.G. Can. v. Inuit TaﬁirisatzzG‘seems to have foreclosed
similar developments in respect of "legislative” powers. .
The case involved the Governor in,Council's‘review\of a decision

of the canadian Radio and Telecommunications Commission under

subsection 64(1) of the National Transportation Act.zz7

The court's decision was delivered by Estey,

- J. who.began from the principle that, if procedural- fetters -
are to be'impgied on the exercise of a pbwer, they must be

implied-from Ehe'éﬁébLing statute:
While-after Nicholson, supra, and Martineau v. Matsqui
Institution Disciplinary Board (No., 2), the existence ~
“"5f such a duty no longer depends on classifying:. ‘
" the power involved as "administrative” or quasi-judicial
it is still necessary to examine closely -the statutory
provisiorn in question.in order to discern whether
it makes the decision-ma&g: subject to any tules
of procedural fairmess. -

He then asserted that "it is not helpful . . . to attempt

to clessify. the action or function of thE,Governor in Couhcil

[P

iiglbid., pi- 284, - o :
See e.g. Re Nicholson v. Haldimand Norfolk Regional Board

gf ,Commissioners of Police {1978), 88 D.L.R.. 3d 671. (S.C.C.).

L= T

Supra, n. 11,
22l%.§.C. 1970, c. N-17.
Supra, n. 11, p. 13,

-

EY
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~

. +. . into omne of the traditionalﬁcatégories'éstablished in

nZ29

the development of administrative law. Thus, he instead,™

analysed the character of the subsection 64(1) power, iselating
a8 number of factors that he considered relevant in getermining'

what, if any, procedural requirements were to be implied,

. o ‘
These characteristics can be summarized into three

groups., The first comprised. statutory. indications taken from

the legislative framework of the enablingvp9w§r. +Estey, J. noted
: . - . 5 B ' o -
that subsection 64(1) permitted the Govermor in '‘Council to

" '
act on his own motion, at any time, without any. express procedural
requirements and with a wide array of possible dispositions.
Al -
From this he concluded that it was unlikely that Parliament

could "have intended any such requirements to attach.

.

The second group of factors pertained to the office

- . 1
cf the delegate, The fact that the members of the Cabinet,

L3

who.ef{Eciively exercised Tthe powers cof the Governor in Council,
‘"were by virtue. of their'off{ce'concerned with policy issues"
o . : ST~ '

argued that their powers were very broad and were not to be

fettered by any obligation of fairness.>30

The third group of factors dealt with the nature
of. the power itself, including the purposes for which and

thé ways in which it was fo be exercised. Examination of

this group revealed that large numbers of .persons were affected231

zzglbiﬂ., p. l4. ' .
23007+ .
'231Ib1d., p. 17. o S

See W. Wesley Pue, Natural Justice in Canada (Vancouver:

1981), pp. 59-63, especially pp. 59-60.

e e ———
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and -that ‘the apparent purpose of subsection 64(1) was to enable T e
the Cabinet "to respond to the‘Poliﬁical, economic and social t;;//f{
. s - ‘ . _
w232

concerns of the moment.'

‘Although this analysis of the subsection 64(A)
B . . . : PN . :
power has a functional tonme, it does not stand up well when ' g

-~ L

one considers that the case was decided on a metion to strike .
‘the plaintiff's statement of claim. The conclusions of Egtey,
J. regarding the nature of the Governor in Councii were, .one

may suppose, based on general, theoretical notions of which

‘ L] ' > .o e

he presumably took Judic131 notlce. However, Professor Mullan ",
.has pointed cout that: i
" The circumstances under which certain statutory

powers are exeércisable” fTequently will vary drama-~
tically. Quite clearly, this can have an effe;t

om the wtility of procedures. Under-the fairness
approach as I understand it, the potential existed
for these very real considerations to be recognized
and for judicial approval of varied procedures'

under the same statutory provision depending upon

the circumstances of- the.paiticular case. By adopting
an all or nothing approach to these three aspects

of the claims in the Inuit Tapirisgat casa, Estey,

J. seems either to have closed the opportunities

for such differentiations or, at the very least,

to ha¥§3suggested that great care be taken in making
them. .

_ N * When one considers the balance of- the decision\"

’ . .8 ’ . ‘.
in Inuit, some rather fore disturbing prospemfgfz:ergee- Despite .
his attempt to approach the case apart from the traditional

administrative law categories, Estey, J. slipped back to them ) ‘
. i . - ' B AN -

repeatedly, concluding at one point: "this isnlegislatifeu/»\\\\
23

23§Supra,.n. 11 atfp. 19. ‘ - ¥ o
David Mullan, "Developments in Admlnlstrative Law. The 1979-80
Term," (1981), 2 Sup.Ct.L.R. at p. 22. - .
;\; . a4 '
. “ )
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action in its @urest form and;later acknowledging that

"the dividing llne between legis#atlve and administrative
0235 ]

.

functlons is not always easy to;draw.

nQJhe‘Inuit case is certain to be Uaken.as a guide,

_'-l

-not for the rLgorous constructlon 6f enabling powers, but

sm, "
._._

rather for 1aenfify1ng "legislative powers with a view to ~ &

exclgding‘imblied procedural.fetters.236 . To some extent this

is already borme out in several subseduent cases. . Melvhlle237‘_,:{
: . S _ -
. and Jasper Park 238 are hérdly surprising in this Iegarﬁ since

they'dealt with the1same power, albeit in relation to an order

<

of the fanadian TraﬁsporE‘Commission,'raiher than 'the b.R.T.C.

The impact. of ’Inuit is be'tter demonstrated in
239

Re Surrey Memorial Hospital and A.G. (B:C.) ' wheie'a hespital

board sought review of a decision of the'B.C. Lieﬁtenant Governor ..

in Council appoimting an administrator and'therebyrsuspending

.the bd%fd's autﬁbrity. 'The casge arose from the board's opposition

.

.to the performance of abortions at the hospital and the ensding

-

conflict with its staff. MacKenzie, J. refused to be drawn

into this issue and addpted the respondeat's argument verbatim
incorporating a substantial portion of it into his judgement.

- [

This portion cites Inuit as authority for the contention 'the,

-

- §
gggSupra,'n. 11, p. 15
L 33eIbid., p. 19. Coo \ o )
See Mullan, loc. cit., m. 233, and R. A. MacDonald, "Case .
‘Comment: The Limits of Pr cedural Fairness: Executive Action

by the Governor in Council," (1981-82), 46 Sask. L.R. 185.

'537 too, "Garant, op. c¢it., mn. 18 at p. 320. - . v

2388upra,.n. 78 N \
2391bid
{1983), 142 D.L.R..3d 69{ (B C.s5.C.).
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"the Lieutenant Governor in Council is . .

. not sdbject-to

any rules of procedural fairmess ‘particularfly when he is making
a policy decision and not deciding a lis betwegen two parties."240
. o - . )

The factum went on to assertﬁ ‘ - .

Theére 1is however nothing ,expressed or implied in
"the Hospital Act or any relevant provincial: législation
which would require the Lieltenant Governorin Council
'to afford the Petitioners a hearing in this context.
Indeed, it would be extraordimary to find such- :
- & provision given the traditional role played by
"the Lieutenant Govermnor in nggcil ‘in our system
of Parliamentary government,

The decision in Surrey Memorial leaves'undefemphaeized‘

the intensely controversial nafure of the background issues.

* The court chose to avoid these altogether by‘leaving'the power

of the Lieutenant Governor in Council virtually unfettered
1 '
by procedural constralnts. This hands-off'approach‘extended
- -
BN z
_t0'1ts ‘treatmént of the statutory requirement that the Lieutenant

Governor "consider" the appointment of an administrator,to

be "in the public interest."242 MacKenzie, J. simply concluded
" that épe subjectivity of this proviéion put the matter within - y,
his "exclusive jurisdiction)"24§ and ruled out'any;procedurai /

+

*requitements,/E;esumebly on the assumption that the political. /
arena was a sufficient mechanism for contrelling -the power /

in issue. o . /
s ‘

fBoth'the Inuit and Surrey Memorial cases demonstrate

a judicial reluctance’to imply procedural comstraints on poyicy
‘ . A ' J
. . , -

gzglbid . 702. . -]
Thid.., p. 703. : . L ;

Z42fospital Act, R.S.B.C. 1979, c. 176, s. 44. j
' Supra, n. 239 at p. 704. ;
il el i - ] f
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,-making functions.zﬁa'VThis reluctence extends not ‘only to

the audi alterem parten branch of natural justice, but to

-

the nemo ludex branch ag'wgfl and appeais to turn largely

on the character pf the body exercising delegated powersh

r

244 Somewhat différent consideratlons appear to apply to functions

that, though performed under powers that are largely legislative

in character, have in fact a'very narrtow impact and resemble

adjudicative functions: we.g. Wiswell v. City of Winnipeg

755265), 51 D.L.R. 2d 754 (S.C.C.). . : e
McGill v. City of Brantford (1980), 12 M.P.L.R. 24 (Ont. Div. Ct.)

- bears this out in relation to an application to.quash a street

‘closing by-law. In this case one also sees the extent to

which courts may rely on electoral checks as the primary controls

on the use of powers.related te political matters, The-appiicants_

contended that, when the city held a series of hearings as

required under section 446 of the Ontario Municipal sAct (R.S.0.

1970, c.284), it did so with "closed minds" and was accordingly

biased against the applicants. Henry,'J. rejected the appIicatiop,
stating: :

of ‘fundamental importance is the proper recognition -

of the function of a municipal council in theé body
- politic. . Its conduct of a "hearing"” under section

446 of the Municipal Act must be governed by the

ndture of that function. The council has the role

of legislating on local matters delegated to it

~by the provincial Legislature. ' Although a delegatee,

T " having critically defined powers, it 1s nevertheless

" a law-making. body. ‘Within ‘its delegated jurisdiction

' : 1t makes laws that are binding on citizens that .
h“y;;f' have ‘the frce of statute. Its duty is to legislate

o in the interests of the citizens of the municipality

as a whole. "The members.of the council are elected
. Tepresentatives who, in a democracy, are respomnsive

to the'concerns of their constituents, who have Co
given them their mandate. It goes without saying '
that they are not judges. . The process of governing
-and- legislating is not a~ judicial process; it is

a political function, the ultimate sanctions of

. which lie in the electorate. To put the matter

N shortly, it would manifestly be impossible for,
a legislative body, such. as a muni¢ipal council,

to govern ,on the basis that each decision affecting
some citizens adversely-had to be made judicially,.
as if it were .a court. To the contrary, its collective
decisions are.political,:based on the fundamentals
of responsible-government, reflecting the meeds
and mandates of the electorate as _a whole. (pp. 31-2)

EERY
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Although, the definition of "legislative'™ powers .
. . v . ! M

turns as much -on the nature of the aﬁthoritiesféxencising
‘them as on the breadth of their effect, one finds, in many

of the cases very little consideration either of this aspect -

- y . ‘.

ot  of the degree to which pelitical controls are actuélly s,

. .effective. There is, for‘éxémple, a wide gulf between municipal

councilszq6 and federal or provincial executive authorities.

__The former are elected for a shorter term by a relatively
? . T . o . '

° small constituency of voters, while the latter have more extensive -

ey M

responsibilities and longer terms of office and, accordinglﬁ, T R

are more politically insulated from.- specific issues. Bending

the ear of a municipal councillor is a far easier task tham .

attracting the attention of a federal or provincfal ‘min'ister.

1
.8

. oy
Division D - Conclusions (Forﬁal:&hd Procedural Scrutiny)

' From the cases examined
-

Divisions A and B, two
points of conflict emerge. The filrst involves the elusive .

distinction between "directory" and Mmandatory" provisions.

S " - 247
*»In "'some cases -

.

the courts pppear to have diluted .the exceptional

character of the_fofmér thyough less’ than rigorous analees

“of the issues before them. These cases indicate a concern .

.that deleéated legislative processes not'becoﬁg;clbgged with

. 0

formal or procedural requirements. .Although'this‘concern'

246

.247See McGill, ibid.

E.g., Melville, supra, n. 78, Jasper, supra, n. 78 and McMartin,:'
supra, n. 203. ‘ : . ‘ i

-

P



94

has merit, decisions such as those in Melville or Jasper248 show

that courts are not always as thorough as they might: be in’
analysing the matters before them and suggest a marked bias in

-

favour of delegated legislative aithorities.
Counterpoised against these cases is a somewhat larger-

group where express procedural requirements were considered

mandatory and strictly entorced.249 This group can be

distinguished from Melville and Jasper on the basis that they.

involved the issue of publication, rather than adrninisﬁrative
-
prov151ons. As the Mlchelm case shows, there 1s a deeply

mgramed Judlcml .concern that persons affected by the law be

able. to discover its oon_tent. However, if this

-the "directory" cqnstruction in some cases, ¥t does not justify
it. For, as most interpretation statutes indicate,250 ‘when a
..leg'islature- uses the word "shall” it ‘means the imperative; -
otherwise, it would use_“may"._ ‘
‘ ' —-r.w .

A second point of confiict \ernerges when one oonsiders
- that although the court’s tend to enforce rlgorously procedural
reqmrements that are expressed in enablmg legislation, they
rhave, by the same token, uniformly refused to imply - such require—

_ments. These disparate. attltudes cannot easﬂy be explalned. In

some ingtances, the courts haVe taken a strict approach because |

'.of the-penal character of a regulatory. instrument or because of
, e N : .

" its effect on individual rights.25! At first

C2481pia. )

- 289ypra, po. 80- 87, L
2508 g, Inte::pretatlon Act, R.8.C. - 1970, c. T-23¢ .~ C
251 ggg r P. 85. o ‘ _ R

ncern explains

-~
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glance, these priﬁciples of strict construction offer an
attractlve reconc'lllatlon of the d1ffer1ng jud1c1al attitudes:

one cannot mnstrue strlctly requlre:ments that are not<

£ that are otvergress.

“In aadltlon, -
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'This.argument'ignofeé,1hpwevef; a -widespread shift in the
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the-eaeés‘where.implied requirements were'soughp did not involve
penal eonsequences or the restriction of fndi?idual rights.zsz

PR I . * - : Coe
canons of statutory comstruction, "away from stiict counstruction:

L] . u
253

to a more purposive approach.

pourte are now recogniziqg,ihat strict tdnsfructrgn

- ot

also involves a measure of "judicial legislatihg" and,'in

o B
¢ o . o

terms of the traditional common law presumptions, is a far

"

.more arbitrary than more functional methods of interpretation.

'Kfﬁerhaps better exﬁlenaéion.for the differing (i\)

approaches to "express and imblied“procedural requirements;

- . . . --‘ Q‘ v N i
rests in recognizing two conflicting concerns. On the oné€

]hand,'the exercise of powers df‘delegeted legislﬁmioh geqerally

.
‘involves complex)fssues and is subJect to polit1cal controls,

' of - procedural reguirements'becomes virtually impossible breeisely o

"~

On the other, suchrpowers usually have-a ‘very broad ane cr1t1cai
1mpect. “When construed as "cenditioﬁs.precedent,' exp;ess
requirements become the means fo;.g};ing effect to the lagter
concern wi;hoet agpearing te.ent;ench ppoﬂ broad eﬁd often -

politically coloured powers. Byrthe_same token, the imﬁlicetion

> 1

. - Y
because of the gTeater appearance of meddling with such discre-
P . ST L - ) .

tioﬁ..'The question-is, should appearances give way to reality?

o

If procedures to permit’ greater publlc part1c1pat10ﬁ

in- delegated legislative processes have 7ot been 1mp11ed?by o

252 R

253Ibid o ‘ L
See, e.g. E v. Budget Car Rentals (1981), 121 D.L.R. 3d 111
(Ont. . .) o ‘ i i
- P
- L

i
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Tithe.COutts,‘they seem to be appearing incrementally in federal

. statutes and administrative practice. A number of recent o

enactments:~ contain provisions requiring that proposed regul- -
-ations R ‘ S : ' -

Ly ) . .o T 7 . \

ST - - shall ‘be published in the Canada Gazette at least.

L ., ninety days - ‘before the prbposed effective date '

.+ thereof, and ‘a reasonable opportunlty 'shall be

' ‘afforded to interest8d persons to make representations
« .- with respett thefeto.

In addifion,ea number of delegated legislatlve authorities

have prebpublished praposed regukat10n525§ without any statutory

requirement to do-so. Just how effectlve and exten51ve these
Lo T, - i . Bt
notice and comment'measur;s wxll,be rema1ns to be seemn, though

they could conceivably provide prec1sely the interpretive -

254Canada Post Corporatlon Act, S.C. 1980 81- 82 83 c. 54.. s, 17(3);
. Canada 0il and Gas Act,. S. C.‘1980 -81-82-83, <. 81, s., 54(2);ﬂ 7 L
*Electricity and Gas Inspection Act, "S.C. 1980 81~ 82 83, - 87, .

s.: 28(2); Canadian Aviation Safety Board Act, S.C.. 1980 81 82-83,

.7165, s, 30(3); Motor Vehicle Safety Act, R;s:c. 1970. 1st.

Supp. c. 26, s. 9; Radiation Emitting Devices Act, R.S.C. 1970,
“1st. Supp.-c. 34, s, 11(2); Pilotage Act, §.C. 1970-71-72,.

555 s . 14(3) and 14), s. 23, - PR oL

- See, e;g.J’Radio Act, R.S.C.- 1970 c. R—l,-st 7 and Camada - ' .

Gazette,JPart I, vol. 118, p. 1416; .Clean Air Act,” §:.C. 1970-71-72

c. 47, s..-23 ahd Cdnada Gazette, Part I, vol. 118, p. 1420;
"QDivoroe Act, R.S.C. 1970, ¢. D-8, s. 19_and\Chnada Gazette, .
" 'Part I, vol. 118, p. ?60; Preciouh Metals, Marking Act, R.S.C. 1970
c. P=19, s. 9 and Canada Gazette, Part I, wvwol. 117, p. 7911%;
' Fish Fnspection Act, R.S.C. 1970 e, F-12; s, 3. and. Canada e -
Gazette, Part I, vol, 117, p. 42155 Foad and Drugs Act, R.S.C. =~
.1970-c, F-27, ss. 25,"32‘and&33,end Canada Gazette, Part. I, C
vol. 117, p.. 696. . - LD :
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‘Part III1 - Substantive Scfutiny.- . ST

Hreview, they are equally, if not.more,ncrucial in relation.'
-in such cases mdst have'some eppreciation,of the function
lfor which 2 power was granted in order to assesswhether it

“"has been exercised in accordance with its enabllng author ty.

-This point tende to_be ooscuted by theftraditional manner

. as by those of legislators.

or the,menner in which‘these'fuLes are dpoiiedr
crTeativity, to increese-oroportioﬂately wi'th the vagueWESS

'.257

~ . - - H .
. . - I

-';1Lf'If.the'"politicai“'aspects.of the exercise of deiegated

R

'legislative power ‘are 1mportant in cases invoIV1ng procedural

: . y o . < ‘
to'substantlve review.' Thls is hardly surprising since courts

.

‘of fofmuiating.the role of-the courts.' In.detefmining’qoeet‘ons-

of viree, the';udicial fuhction i's seen as one of- 1nterpfetntion.

or uncovering the intention of the legislature. ‘This intention

'is, of course,'a metaphor for a very compleﬁ\interpretive TP

.

.‘,\

process that 1s affected as much by the intentlop of Judges

36 . )
2 The constructlon of statutes

.takes place against a panoply of rules created by the Judiciary .

‘to resolve ™ ambiguities in 1egislation. However, it is often
difficuit to tell which is ﬁore ambiguoué: -the legielation;‘j

é57

'Nlthough'onermight expect tne_scope for judicial’

256w11115, loc. cit., n. 13.

K. Llewellyn, l-'Rerr'lad:li-‘-"Ao.n_t:he‘Th'eo‘ry of Appelldte Decision

.and the Rules of'Canons_abOUt How Statutes are to-be Construed"
-(1950), .3 Vand. L.R. 395, for b classic exdmple of legal skepticism’
.embodied in a. marshalllng of varlously contradictory judicial
pronouncements on the construction of statutes.

o

"
.

L3
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at ‘P 15.

"ntaken this vagueness to indicate legislative intention to-

,the place t% decide the issues at stake. How they arrive'

.and welfare of the inhabitlats of the municipality in matters

. ] .o RS . 98 '..m 'r-:' -

of a statutory provision,_rl delegated legislation cases demon-, o
259 b L h i . : N

strate that this is not so. ‘ ‘The—ooUrts havélmost'often oo T

.t

conferfbroao'powers; relinquishing responsibility over " the

regulatory subJect matter by.pleading that the’ court is not

-

at this concluszon is mot always clear-]their consistency ' _ L1

v

in doing so 41s even less 50.

. 259

Cappelletti loc. cit, n. 14 at p.. 27.

A prime example Te of. ‘this, reluctance to engage in Judicial creativity

involves the general by- law making provision in many municipal _

government statutes in éanada (e.g. Municipal Act,~R.S.0. 1980, o
302, s. 104: 'Mregulations for the health, safety,. morality o ‘

‘not . specifically provided for by’ ‘this Act").  See R. ‘ex. rel. Cox

. to this reluctance appears in a number of early. municipal

v. Thomson (1957), 9 D.L: R. 2d 107 (Ont. C.A.);'Ke Morrison
and City of Kingston *{1938] 0.R.-21 (C.A.). .However, an. exception

law cases noted by G.K. Allen, "Attacking By-laws: Zoning A
and -the. Traditional Rules (Part II)" (1973), 22 U,N.B.L.J. 3
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Dl. 51on‘A : Constructlon_of.Enabllnu Clauseiﬂ\L/ygv
Any examlnatlon of the substantlve scrut1ny of delegated
leglslatlon should begln w1th an analys1s of the jud1c1al

:flnterpretat1on of enabllng clauses. Although these clauses are

,potentlally as varled as the draftsman’ s Lmaglnatlon: they most -
often fall 1nto one of three. categorles subject matter
clauses;260 purpose clauses 261 ang spec1f1c functlon clauses 262
Thus, the questlon of whether delegated leglslatlon is enabled

‘; should be answered by determxnlng the breadth of the subject

' matter, purpose or functlon, as the case may be "and asse551ng

. whether the leglslatlon is suff1c1ently related to 1t.263 The

: _scope ‘of thlS'scrutlny may be con31derably narrowed by the

'addltlon of prov1s1ons for determining valldlty cn the basis of a
:subjectlve assessment of the. situation by:

260Th15 type of clause turns on such prepositional phrases as
"relating to".or "“in respect of". For examples; and further'
~ discussion of these, see E. A. Drledger, The Construction of
Statutes, 2d ed. (Toronto: 1983) at p. 330; E. A. Driedger, The
Composition of Legislation,.2d ed. (Ottawa: 1976) at p. 192;
-Dussault, op. c1t., n. 98 at pp. 467-8. As should bécome clear
further on, rev1ew1ng courts favour the sort of inquiry that this.
type of clause imports, probably because of its more tanglble
character: see infra at p. 103:
261 this type.of clause turns on_the preposition “for" or - the
. prepositional phrase “for .the- ‘purpose of". For examples and
further discussion, see Drledger, Construction, ibid. at pp.
-329-30;. Driedger, Comp051t10n,,1b1d at pp 191-2; Dussault,
ibid. at pp. 465-6. -
It is*somewhat more difficult. to characterize’ th1s type of
.enabllng clause; however, examples include powers  of .
"regulating", "prescribing", "licensing", "restricting", and
prohlbltlng“. For further examples and discussion, see
Driedger, Constructlon, ibid. at pp. 330 1; Driedger,
Composition, ibid.. at pp. 192-3; Dusssault, ibid. at pp.
- 468- 74155 See Appendlx B. : :
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~'the,euthority that makes the delegeted legisletion,
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The King v. National Fish Co. Ltd. is. frequently

cited for“lts statement’ of the pr1ncip1es applicable to, the‘

] v . ) ’

constfuction of delegated legislative‘pOWers. These principles
-stilt apply; but what seems to have been 1ost since it was-'
decided in_l9§1 is the rigour of their applieation. The case

“arose at a tihe when delegbted Iegisletion wasfmuch_lees‘pervaeive,.

thotgt to the alarm of people like Lord Hewart, it was increasing
266

_steadily, - Thus, while -the following passage states a series

of principles'with which no oné “can quarrel, it is most remarkable

fqr it emphasis on strlct_cdnstrucfipn: ’ -

‘The tendency'of modern legislation is to lay down
. general . principles and' to avoid going into administ-
. rative detalls_ -And it is within the competency
~ of Parliamert to delegate its authority for the
: maklng of Rules -and Regulations.

; . Delegated authorlty of. this kind must be
exercised strictly 'in accordance with the power
creating -1t and in the spirit of ‘the enabllng.Statute,

- "and reguldtlons which. have fulfillied all the conditions

- >
kS

" ‘\\ The proper method of construction is to ..°.
.,read the original Act and its amendments ‘together ™ -
) with the Regulations and in this way any -excess
"of power assumed by the body entrusted with the
duty of making such Regulations would be. revealed.
They cannot enflarge-or abridge ‘the scope or substance.
of their. delegated power. ' Such RegulatLOns must
" be’ strxctly construed., . . ,
§ "The Governior in Council can only make Regulations.
within -the, l1mited sphere and authority of the !
subject and area of the Act, with the object of
L " carrying the. statutory enactmént into operation
and effect, but not beyond the scope of such enactments.
i . " The Regulations must not.conflict with the

‘ . : . . . . -

'_iggSee Appendlx <. o S -: - S
[1931] Ex. C."R. 7&. i . ' [

268, 0p. cit., n. 1. S _ T ; ’

LE
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, ”spec1f1c enactments of the Statute and cannot operate as an -

T " amendment of the.same. They can only . provide for something
-+ to be done oonsistent with the requirements ‘of the

- Statute, The Act supplies the governing rule and the
Regulation 1s subordinate to it.

In order to assess the degree of scrut1ny exhibited in the
'current case law, I propose to concentrate on _ the jud1c1a1
'cOnstructlon of- "purpose" clauses ~The 1nqu1ry necessary to

determine the validity of 1nstruments made under ‘these clauses :
‘~seems_on_its face, to be tar more exten51ve-than that neCessary.
to determine the,validity of subject“natter or specific;function
clauses. In éeneral,'it is éasier to define and identify a

, regulatory subject matter or funct1on than to uncover the
purposes of an instrument and determine whether 1t fulfills the
‘purposes prescribed in its enab11rg prov151on.258 The latter

- .demand an understanding of how the regulatory activify in-

. question operates,_and.not'merely a familiarity with_categories
-of’subjects-cm functions.'Accordingly,lthe‘case law on the
validity of instruménts made under -purpose clauses should
iindicate the forefront of “the’ jud1c1al review of the scope of
'; delegated legislative powWers. l
o Admittedly, an assessment of the'relative scope of the’

three-types of enabling clauses is-difficult because‘of the
A‘interpretive discretion erercised by the oourts.and;the infinite
yariability of circumstances in ﬁhich‘the clauses operate.
Indeed; in the ensuing pages T will attenpt to demonstrate that
the breadth of a delegated | | o

267Sup£a n. 264 at -pp. 81—2, per Audette, J.
683ce Appendix B. .
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.'1egislafive pnwer islﬁardly,determinedfby its categorization

~into one or other of fhese three ,types. ‘gather, it'debenda
: _ . . S ' b - _ '
., most on-the nature of the-relevant purpose, subject matter

269

or function and the judieial interpretaﬁion bf that nature, .
S el 2707 ol o
In CKOY v. The .Queen;, a-majority of the Supreme

-

Court of Canada has qu%té.recent1y displayed an attitude that

_‘differs sharply from that seen ih the National Fish case. .

- .
: -a

Their decision suggeats that the courts have become -so accustomed

- to finding scant guidance in enabling clauses that they often

do not thoroughly scrntinize the little content that-such'

clauses.do have." The case arose out of a regulation of. the

Canadian Radio and Telecommnnlcations Commission (CRTC). ;
o . St

jThe regulation-reqnired radiorbroadcasters to obtain.the,permission."

Ho% any person interviewed By telephnne'before broadcasting. B
Ehe.inrerview. "The enabling prov151ons upon which the CRTC-
reéted rts claim of val1d1ty con51sted of seéeveral layers of
1nterlock1ng and circu1tously framed subjects™ and purposes.-
The,suhjects were defined.in two paragraphs as (i) standards

;-df programmes and.the allocarion-of broadcast time" and kii)

."auch Other_matters as it (the CRTC) deems neCessary for the

'sfurtherance'of its objects. 2?1 Engrafted on to each of these.

were a series of pnrposive proVisions that required thepregnlatinnsf“

to be "in furtherance of the 'objects set out in sectiom 3 -
- i . o : ) s
iggInfra at p. 119, , , Lo
- 1712197 ), 90 P.L.R. 3d 1 (5.C.C.). T : , '
Broadcasting Act, R.S.C. 1970, c. B-11, s. 16(1)Y(b)(i) and
(ix). . : : y - : ) ' .
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[of the Broadcasting Act]“.272 S oL o S

.

Writing on behalfd of the majority, Spence, J. ékipped'

through most of the terms of the éﬁabling_provisions and diuced_
the_questioﬁ'of validity to qhe;issué of whefher; "objeét%vely
sbeaking, the rﬁgulatisn deals with a-cigés of subject referred
té in\seqtioﬁ 3."  In dodng so, he tr;ﬁsfo:méd the "objects"

sé; out in this section into "ciaggéé of spbjéctéh>and, ;ccord—'
inély, excluded from hig ;onsiﬂe%aﬁioﬁ the questiohiof whethér
the regulétioﬁ wgﬁld ﬂimplemeﬁt alpoliéy." Instead,fﬁe considered .
whether the:regulation was ."aimed at" omne of.tﬂe pplicieg _
set out in section 3. 273 - o .. . ' ' i

The "aimed at" ‘test propounded by Sperice, J. is

undoubtedly superficial. The section 3 purpose to which he-

‘devoted .the most attention was that set out in paragrapﬁ (d)

dealding. with broadcasting as:a_medium for "varied and compre-

hensive" programming and the expression of “differing views

on matters of pubLic concern" and with the maintenance‘of‘

- a "high standard®™ of programming.‘  .In diécussing this prévision,

1

he did not -advert to any evidence presented as to how these

. ] ' .
objectives were generally deftned or achieved. Rather, he

simply spec%la;ed that: .

""The Commission might well have comcluded that a
broadcasting station canvassing members (of the
public).for their vieus upon a matter of. public

_cdncern could not provide a "reasonably bpalanced
opportunity for the expres&idn of differing views"

. unless it grapted confidentiality to the person .

. ' 0

272 = ° , ' ] . ,

Ibid., 's. 16(1). Lo ol -
273Supra, n. 270 at p. 9. RS
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e T . iaterviewed. . . The‘Commission might well" have
. - concluded that the enactment of s, 5(k).was necessary
to prevent development of progragm&ng which was
the opposite of "high standard".

 The d1i fferences between the majority and ~minority

* - L]

opinions in the CKOY ‘case can be found in "both the rigour

with which purpose clauses were construed as. well as the breadth

of the subject clauses in issue. In rtespect of. the latter,

Martland, J., wriging for the minority, felt that neither

"the subject of '"programming" nor the general "such other matters"

. - B . ° P emiind . :
provision was sufficiently broad to eneomp%fs the regulation.
This view reflected the generally more restrictive apprcach

"

that he took_to the powers of the -CRTC. while‘Spence, J. refused

to confine the general provisionm to procedural matters and,

stressed the. subjective Yas it deems nacessary" test'attached

-5

to the provision, Martland, J. saw things quite differently:
: . . . counsel for the respondent took the position
-"that it is for the Commission, and not for the ‘
Court, to determine what regulations are necessary
for the .furtherance of its objects". 1In other
words, the Commission has carte blanche to make
any Regulation which it sees fit to enact provided
it, the Commission, is of the opinion that it is
de51rable in order to further its objects. .
. 1 am not prepared to accept this submission.
I do not agreeg that Parliament has granted to the
Commission autocratic: powers to control every phase
of the activities of broadcasters. Section 16
" confers on the-Commission certain powers of subordinate
legislation. The Commission is an administrative
body and ‘can only legislate within the express )
dlimits defined by the Act. To clothe the Commissien -
with the wide legislative powers glaimed by it
~would require very clear language and I do not
" find it here.
. '« . In my opinion, as in 4he case of other

2781154, at p. 10.
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while Martland J. cited none at all._ For the'most part,

275 o . ;o
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types of. subdrdinate legislation, it.is for the .

) _Courts to determine whether or not a Hegulatiog ‘
e made by the Commission is withln its powers.‘”-'

In going on to consider the over arching pugpose

clanses in section 3, M‘;}iand J. found that the regulation

drd,not conform'to any_of*these‘and; in particular, differentiated“

'betneen.the‘control_of the'"standard" of programming'and the

control of‘its_ﬂcontent".' He concluded by adopting several

"comments of Dnbin,-i.A. who had dissented on- a simllar basis

"when the case was heard in the Ontarlo Court of Appeal These

characterized the regulation as being merely one step removed

from censorship and suggest that hg*h he and Martland, J. counter-
balanced the powers of the CRTC against the appellawt s. interest
in freely choosing what to broadcast, an 1nterest expressly-

gnaranteed in paragraph.3(c) of the Act. 'In‘doing so, each
exhibited a mnch greater predispositionltowards individual
interests as.opposed?to those of‘the'state pensonified‘in
the CKTC.: | o . w:\ , S
o Nope of the,decisions in the Eﬁgl case provides‘ L

much reasoning or factual bas1s for its: conclusions. Spence,

[y

J. cited only one case on the construction of enabling prov151ons'

”

their decisions turned on imptessions of what "programming"
or'"standards of programming",meant;-with no considefation'

of how the broadcast of intervxewa w1thout the consent of

those interviewed might affect the 1ndustry oT- the ObJECtS

. L Ty M . ) I3
- . ‘ . i .
N - . .

Ibid. at pp. 5-6.
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"sét ‘out in section 3. Im fact, Spence,.J. steered well clear N

- s

of any: such considerations by adopting an "aimed at" test

that hearkens back to constitutional cases involving the "for

.
-

+ .

the peace, order and good‘government" clause 1n'section 91

. ] : : s
of the Conmstitution Act, 1867, 276 In the context of the validity

of delegated legislation, the apgrqptlateness‘of this test
. . ] . )
is highly snépoct. Here the issues bpefore the court tend

to oe muoh;narrowor and more manageable, involving'indtvidualo

v

and regulatory agencies, rather than two primary leglslative
authorities. . In addition,-no'prﬂmlples.of%Legislative';upfomnof -l"

are in issue

-

; the tourts are defiming the'llmits‘of-legislntive-”
jurisdiction, not partitioning an unlimited jurisdiction' between.

two hgadolof outhority.
| If the EEQE case denonstroteé o‘judiolallreluctance
to give more than casnal-scrntlnyfto the-snbstqntlvé valioity
of régnlator; inSttumonts;'itils by no méans aldnel' Ono_tlndg
strikingly s1milar ma;ority ‘and mlnority attitudES xn-MoEldowney
277 R -

v. Ford, a decision of the House of Lozds sitting omn an.

fhppeal'fnom Northerw'lreland.' This_caseifnfolved a regulation

278‘

made under the Civil Anthorﬁties (Special Powero).Act; 1922.

The statute nns'enaCted'to_deél with ‘the civil strife that--

plagues Northern Ireland to Yhe present day and was typical.

of emergency powers leglélati'n,‘conferting broad powers to

27630 31 Viet, | c. 3 (
Ags (197675 68 D.L.R.
278[1969] 2. All E.R. 1039 (H.L.).

(1922), 12°& 13 Geo. ¥, e. SicEe : ' i;:\

7 See'E;gQ-Reference:re Anti-Inflation
d 452 (s.cC. C. ). '
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.seditious‘ln the pursuits of the club so far as they were‘;

make orders and regulatlons "for the preservat1on of peace

and the maintenance-of-order.“i79 The~impugned‘regulation

proscrihedimémbership“iu unlawful associations " and "deemed -

h P
-

these to include organizat:ons“that deecribed themiselves as-

.

"Republican Clubs or ahy‘lihe oréénizationjehdﬁgoever‘deq—.‘

4280 ’ ,._: N R i“

The.. appellants had been charged with bexng members

of a club called Slaughtneil Republlcan Club "At trlaL, ‘the

r&{taﬁsses for the prosecutlon conceded that there was noth1ng B

s - s

aware and the appellants were acqu1tted cn the baS}s thqt T

C e . - v -

the regulation appiied only to éeditioué clubs’. - On ‘appeal,

i‘the acquittal was overturned and, in their appeaf to the”House

-

of LQrﬂs,.the'ﬁefehdents attacked’the vires of“thé.regulation ;

by conteﬁding‘that-it‘was unreasonable, too vague and- unrelated

- - .

jto the purposes spec1f1ed in its enabllng clause.-'

° . : - ) ~a '
”b ' By a maJorlty of 3 2 the House of Lords upheld

the dec151on of the Court of Appeal and in dlscu551ng whetheg

~ ‘the reguﬂation came within its prescribed purposes, commented

as well on kthe extent'of the court's role - in reyiewiug this
question. The majority viéw construed this‘jhrisdiction\to

be extrémely Llimited in terms .of the statute in question,

esserting.that_thé issues at stake were iergely matters that

-

- £
.i;glle., ss. 1(1) and (3). 'ﬁ‘ﬁf\\ o g -
S.R.0. 1967, c. 42 reg. ZAAt e - . -

107 e
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the Minister of Home Affairs was best suited to decide.281
The following comments of Lord Eéarson are typlcal:

. The - Northern Ireland Parliament must have intended
: that somebody-should decide whether or not the
' “making of some proposed regulation would be conducive
r//ﬂ\ . to the "preservation of the peace.and -maintenance
of order". Obviously it must have intended that
the Minister of Home Affairs "should decide .that
question. Who else could?’  He might consult other
Ministers bhefore making the decision, but jit would
be his decision. The courts cannot have been intended
to decide such a question, because they do not =
have the necessary information and the decision

is in tkgzsphere of politics, which-is_nat their N
sphere. < ,

On its face, this statement virtually eliminates
judicial review offthe'scope of the powers in question. Yet,

in the next pafagraph, Lord Pearson indicated that he was

o

. not prepared to'gﬁ.quiie‘this far:

When the Minister has made a regulation, and purports
- to have made it under s. 1(3) of the Act, the pre-
sumption of regularity {(omnia praesumuntur rite
esse acta) applies and the regulation is assumed
prima facie to be intra vires. But if the wvalidity
' of ‘the regulation is challenged' ind it is contended .
L that the regulation was. made otherwise than for
. the:speclﬁied purposes, the courts will have to
decide this issue, however d1ff1cult the task may
be for them in .some clrcumstances.
The ways in which an “instrument may be shown }
) o be ultra vires have been dlscussed in many cases, °’ d
/ d T do not find it necessary to enterx inte such
a discussion in this case. I shall-assume that
a regulatlon might be shown prima facie to be ultra
vires {(made otherwise than for the specified purposes)
either, by internal @vidence from: the provisions
of the regulation itself--e.g.,.1f it purported
to render all chess clubs unlawful--or by externgl
evidence of the factual situation existing-.at the.

281 ' i ' - ‘
See supra, n.'277 at p. 1058, per Loxrd Hodson- p. ,1061, per
igid Guest; p.- 1065, per Lord Pearce,

Ibld at P 1066. - -

-
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. _ time .when the regulation was mhde.283

This passage demonstrates that Lord Pearson in fact considered N

whefhgr the regub@tion was "for" the purposes prescribed in

its e;abiiég\provisions.,However, thisAconéidéfation turned

ou£ ;olﬁe hiniﬁal gnd'was substanfialiyAskewed in favour of

the valid}ty of the réguiatioﬁ yy the presumptibn of regularity..’
As "internal evideﬁce" sﬁpp&;tiqg.the propriety of the regulétion,
he'ﬁoted Ehg regital in ‘the preamﬁlé gta;ingvtﬁat it was fexpedient_

that further gTovision for the brgservation of peace and the S |
o : - e 284 . f T
"maintenance of order should be made." The importance of .

the recital sprang from the presumption of regularity_ahd

s s e . - 285 . T
its particular application to written documents.” Thus, -
. the "internal evidence" was virtually conclusive and one can '

-onlyrﬁpgculatg on the amount of "factual evidence" that would

U

have been necessary to controvert it.

o
-

The "facfual evidence" considered by Lord Pearson - °

b ]

e - : i

consisted of-the 'admissions of several prosecution witnesses-.’
that, so far as the police were aware, there was "nothing
seditious" in the pursuits of the club of which'the,accused' _ ™

'ﬁere mémbers.< Although he conceded that this evidence was

relevant, he concluded that it was "far from sufficient to

prove that the regulation . . . was made otherwise than for
bl . . .

the specified purposes."186 : )
283,059, o : / .
2842+ : .

1851b1d' -

286See infra, pp. 124-136. -

Supra, n. 277 at p. 1067, S a
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. of being related to the prescribed purpose..-

116

Lord Pearson s judgement clearly illustrates the

imposing character of the presumption of regularity in delegated

legislation casesrv It.dOES noE,‘however, indicate much about

"the process of relating regulatory instruments to prescribedl

purposes. Although.none of the three.léw lords who'sat in’

the majority discussed this process in any detail Lord Hodson's
characterization of the issue is telling. He framed the prfmary
question as one of whether "the impugned regulation is capable

n287 This-character-

'ization weakens the strictness oftthe test of validity set
out in.thewenabling legislationoand,.like that”formulated

by SpenCe; J. in the CKOY case;‘replaces the preposition "for"

with'thé pnrase "related to", phrase that imports a somewhat

looser connection between the regulation ‘and the prescribed
]

purpose.g's-8 Not surprisrngly,-then, Lord Hodson was satisfied"

“that the regulation met his test on the:basis of a connection

‘between the word "republicen"‘and'seditious groups invNorthern

Ireland. The fact that the-word was not‘exclusirely used
in relation to séditious-groups seems notgtgqhave affected:
. A

his opinion and what emerges from. hlS decision is the same
type ‘of "aimed at" test as’ that employed by Spence, J, in

CKOY, a test that demands minimal evrdeniejﬂingj one suspects,

is more often satisfied on Judic1al notice.l,89

The 1nadequacy of the maJority s scrutiny of the
‘ . oy N ST o
287 '

288———
289

Ibid. et p. 1058. ~
Supra, n. 270. - e
See Appendix‘D
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Civil'Authbrities'Act regulation in McEldowney Ls;bo:ne'but.

in a comment written by D. N. MacCormick shdrtly'afterward:

Now let-us tecall that the official opposition.
. -+ party in Northern Ireland has as its objective
the incorporation of the Prov1nce into the Irish
Republic. All its constituency associations arg
presumably voluntary associations. Thus, the regulation
) as interpretéd by Lord Pearson (and Lord Guest)
yo - must be taken to have the efféct of rendering these
o ‘associations unlawful. All that prevents the sup-
pression of these associdtions is  the discretion . L
 of the Attorney-General to withhold his consent M
" to their prosecution; no doubt he will.exercise : '
that discretion appropriately. But the very notion
. : that one-party rule could conceivablyQ-saving the - .
o L;.- ", discretion of-a Minister belomging -to'the party
o .7 im questlon—-be brodght into existence by-delegated S
t o . legislation, is an alarming -and remarkable one. ‘
: And "in. more general  -terms, ‘it is not'- clear that.
' o a power which can legltlmately be used.to. suppress
' " .. . vidlently revolutionary organisations expllcitly
named oughﬁ to be extended to cover large and 1ndeter—
., minate classes 'of organisations. Only the courts
.. . can stand between the citizen and. such arbltrarr
exten51on of executive powers. 'If-indeed a Minister
believes. that so w1de a general pr05cr1ptioﬁ of -
¢lubs is required in- the .interests of peace and
good order, is it too much to ‘ask that he “have
. it enacted after full and proper dellberatlon in
‘a Parliament which has unquest1;§58 power to take
such a-measure if. it thlnks fit

He went on .to point out how startllng was this result given

Cee . o es 91 .

. 1ts 1mpact onifundamental civil and democratlc r1ghts.2~ ,

" Fof, if the~coqrt§)atelcapab1b of intervening ‘in the exercise
. . ~ . : . . N

of subjectively worded enabling bowets,292 it is, to say the
least, odd thatlthé majority ‘'should have given such-a wide,

berth to a pofer that was not so wdfded.q‘lndéed, the distinction

-

290 N. MacCormlck "Delegated Leglslatlon and. ClVll Liberty
;ﬁé??O), 86 L. Q. Rev. at pp. 176-7. . .

o Ibid, at p. 180. C _ . ST
292See Appendix C. :

.
4 e
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between enabling clauses et efé’phreseg_in suhjective.%ather

'than.objective terms fonmed thg'basistfor‘LordvDipIock's dissent.

!

He formulated twq levels of sfrutiny for regulations‘made '

under purposive enabling power The first applled to subjectively

worded powers and corresponded to- the test applied by the
'maJority. The second - he applied to the regulatlon before

him since. the power in questlon was not amplified by any subjective

phraseology " This test:he stated as foLlowsq
! To be valid their effect must be to promote the
preservation of peace and the maintenance of order.
~1 use the expression "effect" rather, than “purpose"”
for purpose connotes an intention formed by the
maker of the .regulation to achieve a particular
object, and substitufes for the objective test
of the effect which the Tegulation is in fact likely,
to achieve, the subjective test of what effect
“the Minister himself whether’ rlghtly oT. mistaken11293
belleves that the regulation is likely’ to achleVe.
L

~
- -

In .assessing the effect‘of-the regulation,‘he granted'that\

,"The Minister' s‘belief in-its necesalty or expediency
is cogent: evidence of its validity ‘but it is not
"gonclusive and-the ultlmate decision whether or
s not the llkellhood that it will achieéve the effect
. - dest¥ibed in the statute is sufficient to bring
L #t within the words of -delegation and whether or -.
not it will have any effects, which may be prohibited
by those: words is one for the court itself to make
n’'the facts proved in evidence before it, or of . 1 .
such general public .notoriety that' the. court may
take judicial notice, of them without further proof.
. What degree of likelihood .is sufficient and to
what extent the likely effect must be confined
to that stated in the descrlption are- questions
for the court itself to determine by construing
the 'words of delegation in the 1ight of the general
‘'object. that the statute serves, the gravity of
the mischief at which the subordinate legislation
is aimefi and/the effect (if any) which it will
have onl otheérwise lawful acts or property rights

l93Supra, d:;277,at p. 1069, - ‘ g

[

W

~n



-powers broedly. One og'their primary sources, K was the post-war

298
299

e L T 113

of citizens whichzsgither cause nor contrlbutefu
. to that mischief

From this general'statemept_of principles, Lord'Dtplochwent

on to narrow furthEr the'issue'in the case'before him,'ultimately

framing it in terms of whether the regulation proscrlbed conduct

¥

that dmd not constitute a threat fo the "preservation of peace

295

and the malntenance of order." : Ultimately,“hejconciudedHi_'
that Sl

In my view the words used by the Minister in the
regulation are either too wide to fall within the .
1descr1pt10n of the regulations which he is empowered
to make under s. -1{(3) of the Special Powers Act

or ‘are too vague agg6uncertain in thelr meaning L .
. to be enforceable.. : 3 - :

- . . . . . A

- By narrowing the breadth of the yinister's'power

\

in‘MgEldowney; Lord Diplack was ablé to insist on a very clear’
link between the regulation and-its etiabling purposes. This
approach appears correct when one examines-the cases upot

which the majority relied in order.to construe the Minister*e- -

case of Al G. Can. v. Hallett &‘Carey'Ltd.297 Here;-the enabling ®

legisletion provided for the continuetion.pf powers conferred &

under'theﬁwar Measures Actlgg'and delegated leglslative powers

in similarly subJective terms.299 Commenting on thls subJective -

terminology, Lord Radcllffe stated i

. . ' A -

%gglbid at p. 1070. - . _ . - o L
.'lgslbid at p. 1073. . - _ ‘ . ' : . .
.197Ibid at p. 1074,

[1952] .A.C. 427 (P.C. \
(1914), 5 Geo..5, c. 2.
Ibld., s. 2(1). :
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_ How, then, can a court of law decide that the‘vesting
' was for’ another and extraneous purpose or, hdld
that what the Governor in Council has declared
to be necessary isonot in fact necessary far the
purposes stated? :

However; in-taking. this approach he repeatedly emphesiied’

the breadth of the enabling provisions.;01. It-comes as ‘some

r

surprise, then to find'Lord Hodson etating'in McEldowney;

¢

NI do not find that the absence of a deeming provisions in-

w302

this Act assists'the afgument one way or the other. His

Judgement expressed no clear rationale for dismissing the'
SN .

relevance of this point and ‘one can only infer that he founa

\
- a substantial 51milar1ty between the legislation and ‘the circum-

stances in McEldpwney and.HalLett & Carey. However, if he * o

- considered that the iegisIation.anﬂ'circumstances had an emergency,

character that tequired rule-making'pcwers as broad. as those

usually granted under subjectiyely'worded c¢lauses, he ought ™

to have.said so. - o B ot
. o . : A4 ) .
The decisions in bo;?,CKOY and McEldowney underline

the judicial wariness of stepp{ng beyond the "legal sphere”

“into the ”political sphe;e”. Exactly what doctrine'of.the

separatron of powers lies beneath ‘this’ waniness is very difficult

to-tell;‘ waever, it. seems that mos-t often the courts assign

- -
B -

matters to the political arena as if their character as such

were self ev1dent, belying the existence of any further procedural

oT substantive constraints. ‘ : _ .
gggSupra; n, 297 at p. 44h. . S |
3 gaLbid. -at pp. 449-50.

Supre, w.,- 277 . at p. 1057.
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.Iﬁ ordér to Sbtain a clearer piébure of thé éubstantife
: K : _ o
control é&e;cised by éourts in resbect of delegated Legislativé
fpoderé,‘ohe'mﬁst turq;to:cqseé where £e§ulator} instrqments

were'skiﬁck down. In_tﬁese one findslwhat jﬁdges ha#g conside:édi

»

to be "legal" limitativns  and ‘can perhaps in a negative fashion?’

determine how they eétabLish'the“boﬁndaries for their review.

Heppner .v. Minister of the Environment303 involved

‘a land deyelophent regulation made under the Alberta Department
304

of "the Environmént Acfn ,Subséctiop 15(1). émpowered the

Liéutenant Govermor in Council to establish and reghlate areas.

- of land "for the purpose Ofn.é number of Enumergiﬁdigziizgﬁmental
aims. By a series of orders in_councif‘}ﬁﬂ/;;;ulations, a
L - . : ‘
narrow strip of land encircling the city of Edmonton and including

-

land begonging  to Ehe'appeLlant{ was established as a "Restricted

Development Area". — .. S : .

In the Court of Appeal, Lieberman, J.A. began his
consideratiod of the matter by invoking the presumption of

tegularity and quoted the passage cited ébo;e from the judgement

305 As .evidence of the purpose ’

‘of Lord Pearson in McEldowney.
of the regulatory instruments in qdestidn; Liebérman, J.A. con-
sidered two letters sent by the Depértment of the Envifonment

-

"to various: parties interested in the land during the period
leading up to its establishment as a development area. These’

Cexplicitly stated that ihe purpose was that of "establishing

-

303
304

(1977), 4 Alta..L.R. 2d 139 (C.A.).
305 ’

S.A. 1971, c. 24.
Op. cit., n. 283,

\
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a transportation corridOr. In addition,‘he referred?to a

notice sent to’ the appellant advising of a hearing regarding'

:

lan application for a permit to. construct a pipeline ‘acTOSS

the land. Oon the basis’ of these documents, Lieberman, J.A.iconr‘

~cluded that "the majin and compelling.purpose . . . was to

create a'transportetion and utility 'corridor."ao6 This done%

he went on to note the'apperent inconsistency between this
purpose ‘and that of protecting the'environment, holding that
the former could "have nothing but a detrimental effeot-to

w3 07

the R.D.A. and did not fall within the enabling prov151ons.-

What differentiates Heppner from the CKOY and McEldowney

cases is the-degree of rigour that Lieberman, J.A. held necesgary
to link the -impugned regulations with the prescribed purposes.

His comments on the reasons of the: trial jndge suggest this

clearly: K

An analysis of the reasons of the learned chambers
judge discloses that he fully appreciated that
"pegulations that can'be passed by way“"of order .
1:€:gﬁtc11 must be Tegulations that 'are designed- ..
to further the purposes of the Act and dot for =

some other purpose' and that he thereafter proceeded
to hold that the regulation came ''squarely within

the purposes of the Act." - T respectfully suggest .

that in order to come to this conclusion the learned
chambers judge adopted, the proposition that even '
if .the regulation was passed for a purpose not
falling within the powers specifically provided

. by the terms of' the Act as long as it, even in

.a peripheral fashion, in01dentally accomplished
a purpese authorized by ‘the Act, in this case a
general advantage to the environment as a whole,
it should not be declared invalid. With this propos-.

306 ' ' S
307Supra, n. 303 at p. 450, 2}

Ibid. at p. 151. st .
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was* irrelevant to the oﬁject'of shipping safety stipulated.

. , . . " ' . 117.

ition I respectfully disagree.308

In Heppner, thg‘court found that the regulation

in question had been made forya purpose other than one prescribed

in .the enabling legislation. However, a decision of the Supreme

Court of Canada demonstrates that identification of the purpose

of a regulatory instrument is not always necessary in deciding

that it is ultra vires. ﬁather, it may be struck down where

a court considers that its purpose, whatever it may be, is

not -that prescribed in the enabling statute. -Pacific Pilotage

4309

Authority v. Alaska Trainship Corp. involved a regulation

of the Pacific Pilotage Authority that imposed pilotage require-

meénts on ships othér than those'specified in an exempting
S - -

wprovision, The exemption turned on a number of conditions,

one of which entailed nationality. The appellants, who owned

~

a Liberian shlp, contended,, inter alia, that this condition !

2
in the enabling provision. RWriting a -unanimous decisionm, '
faskin, €.J.C. adopted the reasoning and conclusions of LeDain,
J. in the Federal Court of Appeal. Essentially, the latter
found that, while the nationality'of a ship was not '"wholly
irrelevant! in assessing its\safety, : =
, . the essential factors bearing on safgty of navigation,
a in so far as the confuct of the ves#£l is concerned, .
) are the competency of the master or officer who .
© has the conduct of tB ves'sel and his knowledge
‘ 2o :
of the local waters.” oo _ ‘ .
. . A . . B . ) . B ake
3081bid. S
310(1981), 120 D.L.R. 3d 577 (S.C. ;

c.). .
(1979), 104 D.L.R. 3d 364 (F.C.A.) at p. 383,
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He then turned back to the exemption provisions and concludéd
that:

the requirement of safety is a§sured by the other

conditions spec{fied therein concerning the competency

.of the master or deck watch officer and his experilence

R - with local waters, country of reglstration is a
superfluous rquiﬁement and can only be there 581
serve some purpose not authorized by the Act.

- In the course of his decision, LeDain, J. dealt :

¥

briefly_ with the role of the_courb)ih'dechinglwhethér nationéli;y

- was relevant to Sﬁipping‘safety. After noting the conflicting
. ' - R Lo ' o
opinions of several witnesses, he stated: )
Iﬁ the fihal analysis this is not a& question to
be determined ém the basis of expert opinion but
is rather one that is a matter of construction
for the Court, taKing judicial notice of what-it
" may perceive from shipping Tregulation tglye the -
o - regulatory implications of natiomality.

The reference. to judicial notice here substantiates. the inference

of its use in Easeslsuch as‘EEgii Howeveﬁ, Pécifié éilbtagé
also éuggésts thaﬁ,inptwithstanding the_cgmmenté'of LgDain;
J!_?ggardipg the.liﬁited fuﬁcﬁion'of-ékpeét'witﬂesges; he

mu§£ have beeﬁ:influénéeq by lhe ev}g;ndé ﬁteéenped. Tpis
evidence_pgrﬁ#iqed to the relévance,of the nat%?ﬁaiit& botﬁ
fﬁo safety'as'wéll as to the economic positioﬁséf_pilpLs;

In his judgement, Leﬁgiﬁ,'J..nété%‘that'ﬁhe pilo?&éeuguthority
performed a dual fﬁnction of regulating'ﬁhipping safety and
managing the provisfon of pilotage services; ‘Several meﬁbérS'

;qffthe authority were pilots and their.interest in increasing

311

;1,Llbid. at p. 384.

Ibid. at p. 383.



" the number of ships that required pilots was obvious.313

Thus, although LeDain, J..did not precxsely determlne the
.objects'of.the natibnality requyrement, it clearly could have
been imposed for an economic purpose, not within the‘retevapt

. R * * .
enabling provisions. . e '

. . b .
‘In' searching for an explanation ofﬁﬁhe‘diifering

approaches in the foUr'cases exémined above, one poxnt seems -

clear: the variation has little to do with the wordlng of

the relevant enabllng clauses. The use of purpose clapses

- 'does mnot préscribe a'given standard of review. Rather, the -

-

teview appears tb turn much‘moré‘on the néturé‘of the. purposes
" in duestio and the'rpgulatéry:subjett matter. It .is pérhaps
.not cqinti ntal thét-the two‘tases whére;the‘courtlintervened;{
involved distinct;prbpriétérx'interests, wheréaﬁ the other
//two co%cernedlmuch lesé;egonéhitally'related.individtal freedoms.
The }esults ﬁay'aISO‘telrationglizei onrthe basis Qi_iudicial

experience in the subject areas in question. The. ¢dufts have

“ewed land use controls and admirélty matters, but

- . -

3131bid, at p. 381, where(;ratte, J.-s5tated: ,
In addltion to one of the reasons given for rejection:
.\ . of the draft Regulations proposed by the federal
\'__, authorities, to which reference has already been
made, one may note an 1nternal ‘communication from
one of the pilot members of the Authorlty to the.
Qhairman on March &4, 197% in which it was said,
tﬂow will the Pilots Comfpittee react when they
/dearn'that you intend to\hold dn examination that
is not in accordance with Gur recent agreement
i with them to hold an examimation under existing :
;, by-laws? The introduction of Pilotage Certificates
could surely be construed as.a breach of our agreement,
\ : 51nfE\1t will immediately result im a loss of revenue -
QJ thE;PllOtS. ‘Food for. thought"" o -

Ve
j ,
e -~ S

H
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have comparatively little experi_ence in respect of the OOntrol .of ;_J/f

broadcasting or subversive activities.314

‘ These hypotheses find oonsiderable support. .in the area of .
inunicipal law.- Here, the oourts have frequently scrutmlzed the
purposes of delegated leglslatlon to determine whtther they o
Square not only w1th those expressed in the enablmg 1eglslat10n, _
. ' but ¢ TOLE frequently, w1th those 1mplled by the courts

. themselves.‘. Th:.s end is most ofteﬂachleved through the ooncept

} of bad fa:.th whlch, in the mun1c1pal context at 1east, has been
broadened well beyond matters of corruption or - mral taint.315
Bad falth has been held to arlse in relation.to zom.rg by—-laws .
passed with the object of lowermg property values in order

elther to 1essen the oost of e:»tpropr1at:1.on3‘|6
- . . '

314Dav1s, op. cit., n. 115 at- p. 520 lends support to this point
m oommentmg
: In. the absenoe of a partlcular statute otherwise
prov1d1ng , courts avoid. sukstitution of judgment for that
of agencies on all guestions except the kind of questions

of law about which.oourts are generally better quallfled
than agencx.es. . .-

315g¢ée generally, A. Cralg Lovgren "Bad Faith as a Ground?of
Nullity in Canadian Public Law" (1984), 18 Gazette 277; see too
“Re Bala Investments Co. Ltd. and City of Hamilton (1969) '

D.L.R. 3d 696 (Ont. H.C.)*at pp.-701-2; Re Hamilton Powder CO.

- and Gloucester {1909), 13 0.W.R. 661 Hollett et. al. v. City of
Halifax. (1975), 58 D.L.R. 3d 746 (N.S.S.C.) at p.- 762 where
Cowan, C.J.T.D.  commented on City’of Ottawa v. Boyd Bu11ders
‘Ltd. (1965), 50 D.L.R., 2d 704 as follows:~

. In my opinion,. it is quite clear from the dec:.sxon of

" . Spence, J. that the expression "bad faith” iseggised in the
sense of acting otherwise than with frankness ‘and
impartiality. It seems clear that bad faith -should not
be confined, as was submitted by counsel for thea .
defendants on the hearmg before: me, to cased where there
is corruption, such as bribery or some pecuniary intérest

* in members of the Council, - .

316See Corporation of District of North Vancouver Zoning By-law
4277 {1973] 2 W.W.R. 260 (B.S5.5.C.); Barrett Lumber Co. v.
_Hallfax (County) (1975), 19 N S.R. 24 594 (T.D.)}. %
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: w111 hasten such conclu51ons..
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or to punish a developer for delays in its development.317_

in additlon, the courts have in some cases inferred ‘bad faith
on the basis of"a mnnicipalAauthdﬁéfy's'coufse of conduct ..
. ? oL : - " . . S

in‘enacting alﬁy-law with»inofdinate haste, -without notice

“to those vitally affected3 of after giving contrary asacrances

to intérested parties.g;g Flnally, conclusions of bad ‘faith
-are-very cften implicafed_w1th allegatiohs of discriminatidn,‘

i

such that the warrowness or apparent 1mpart1311ty of ‘a by- law .

320 : N

The munlcipal cases demonstrata\an unquestlonably

'greater tendency toward; Judlcial 1ntervent10n on purposive

grounds than one £1nd$:1n CKOY or McEldowney.u In;acditibn

to the reascns of familiarity-of.subjectlhatter'and che prominence

[

of proprletary 1nterests, a further basis for thls dlstincanon

]

- ( \_:/

may arise from the character of mun1c1pal authorztles. These

have been'considered,-and no.dcebt-often are), leSs sopqxstlcate&

than ministerial authorities and more prone to pressure from

local. interest groups-.. Municipél.éovernﬁent statutes typically
’ . N - - .

set out in great detail the deLegaced.Legislative powers. of

-'. . . l - - . 7 | )
: L L .
317

See Muskoka Mall Ltd. v. Town of Huntsv1lle (1979), 3 M.P.L.R!

- 4ppe. H-CoO

See Hollett, supra, d, 315 Re_Maurice Rollins Construction
“Ltd. and South_Fredericksburgh (1975), 11 O.R. 2d 418; Capital
Regional District v. Saanich- (1980), 115 D.L.R. 3d 596 {(B.S5.5.C
Thurlestone Co-op v. Scarborough (1981), 15 M.P.L.R. 240 {Ont.
Big Ct.); 'Boyd.Bujlders, supra, n. 315,

Carrieres T.R.P.Ltee. c¢. Mirabel [1978] C.5.769 (C A ),_.
see. too Re Cambridgk Leaseholds and City of Toronto No. 2
§i873), .37 D.L.R. 3d 60 (Ont. H.O.).

.3

See Boyd Builders, supra, n. 315, Thurlestone, ibid.; Holiebt;

supra, n. 315.

279



“to He'restrained,mofe strictly.

- balancing the factors mentioned above.
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b

these bodies, reinforcing further the notion‘that they need

" On close examination thesé reasons hardly seem

sufficient; if familigrity is an obstﬁcle, then the answer

surely is to inqu1re and learn more abaut the subject matter.

[

"‘The’ proprletary Interest ratlonale is not much more impressive,-

'partrcularly in a Jurisdiction that has recently adopted a

charter of rlghts and freedoms that does not mentlon property
rlghts.‘ FJnally, the meaner estate of municipal authoritigs

carries with it- generally closer electoral checks than those

found w1th more august delegated leglslative bodles, counter-

321

“The incomnsistency in the judicial scrutiny-of the
purposes-for which poyérs of deleghted legislation are €xercised
appears most strlklng when one con51ders the euidentiary issue

of onus of proof The'importance'of this issue is clear from

‘the analysis‘of the four cases discussed above. In Heppner,

the proof mecessary to strike down the regulation in question

came from the mouth of the department responsible for it.séf

fIn Pac1f1c Prlotage, there vas presented a good deal of expert

ftestlmony and groundi_foz’&ﬁpxoper purpose were easrly suggested

by ‘the inherent economic blas of thé~ members who constltuted

theUauthoritxi By constrast, the evidence of purpose in CKOY

g%éSee McGrll v. Clty of Brantford, supra, n. 245. o

For.a_ further example of the same "type of srtuat1on, see Re
Klrkpazrick and District of Maple Ridge (1981i), 119 D.L.R. 3d

3987(B.5.5.C.); and Re Apotex Inc. and A.G. (Ont) (1984),
47 O.R. 2d 176 (H.C.). . j
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and McEldowney was excee@ipgly sparse an&jthe delegated Iégislativg

autheorities in each case_Wefe not .compelled to disclose their

-

purpeses. . This situapion_has much to do wilh the’ presumption '
of regularity noted above in the dispussidn of McEldowney
. : . . _ . —
and it may'be useful at this-point to examine it in some detail,
R ) /‘ ' ~
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is.in order which.éppears to be id order.
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Division B - ﬁreéumption'of Reéqla:ity
' S o #
o ,'-. ) . .
In'the,donfekt of delegated legislation, this pre-

. ' . . S ‘
sumption is a device for protecting discretionary ,powers from

judicial review. . Although most.often characterized as merely

. -

"prima'facie", it assumes formidablélproportignsfin'this.raréfied

. . . . . Al i ) . . .
afmosphere_yhere,substantial evidence tends not to be available.

.

The pfesumption has - descended from the maxim omnia.ﬁraesumuntur--

323

rite esse acta and it is widely applied as a rule of evidence.
- Much of iﬁs-rationéie lies in the view that "The wheels of
.business 'will not go round unless it i5 assumed that that
o w324 . | .

*

‘Before examining the manner in which the presumption

of reguiarity has been applied, it i$ first‘necessarybpo_Sketch

.oyt 1ts relationship to burdens of proof. These are characterized

by Sir Rupert Cross as being of two distinect.sorts. The first

is known as the Yevidential burden" that relates to putting

. . ' : . . ' 25
in issue the existence or non-existence of a particular fact.3

The second is known as the‘"legai/burden” and entails weighing

A r: . . . -~
& . . .

523Seé e.g. Halsbury's Laws of Enmgland, 4th ed., .vol. 17 {London:
5326) at para. 118. - R ; . ’
““"Morris 'v. Kanssen [1946] A.C. 459 at p. 475 per Lord Simmonds.
Much the same attitude is expressed in the leading.American
case, Bank of U.S. v. Dandridge (U.S.) 12 Wheat. 64; 6 L.Ed. 552.
Here, Justice Story characterized the pzi;jmption as being

"for the purpgse of strengthening the igfirmity of evidence
and upholding transactions intimately conmécted with the public
Eggce and the security-of private property.” -

Sir Rupert Cross, Cross on Evidence, 5th ed. (London: 1979)
at pp. 817-8. T

# ' «
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all of the evidence on an issue -at the end of a case, .

‘Corresponding to each of these burdens ére two funther‘burdenn

of'prodf used- to characterize the p%ocess-by which burdens

- . oW
] e .

"shift from one party to another durxng a tnlal Thué,_the

“provisional_burden"'is 'seen as that.cast;upon'a party when

.his opponent has adduced ;%idencé‘thaq,‘when'taken alone,

satisfies the evidential_burden on a-givén issue. -In‘tnrn,

the "ultimate bnrdgn" is that arisiag when oﬁe s opponent

has adduced evidence that, taken'alone, satisfles the legal

burden.
With these burdens-in mind, the funotion of the

‘presumption of regularity as a device for-heighteniﬁg thér

.

probative value of evidence” becomes apparent..fCro;é illust;ates
this effeef/;;sEiting a case where the conrt.applied the pre-

I - . ' ) .
sumption in resolving the issue of whether traffic signs' had
been properly erected: -

As a matter of common senge, the mere erection -
- of traffic signs might not be thought to amount ‘
‘to presumptlve evidence .of compllance ‘with the : '
relevant statutory provisions, but the legal force
of the presumption is such that-it casts the evidential

burden of disgioving compl1ance on the opponent
‘of this fact, :

Presumptions can apply either to evidential or

-

legel burdens of proof and "the substantive law determines

the amount of counter-evidence that is rEquired."328 In the
ggglbld : C ‘ .- ‘
Sir Rupert Cross, Cross on Evidence, 4th ed. (Londonf 1974)
3fgp- 79- | , o / T '
"Cross, op. cit., n. 325 at pp. 93-4.
1. .



L. 128

v

context of the presumption of regularity, then, one must determine"

Y

‘to which burden of proof it applies--must a- person attacking
the regularity of an offic1al act disprove its regularity

“on . a balance of probabilities at the end of the case, or must

':he merely raise the issue? . T .
Professor Cross begins‘his discussion of the'incidence.

of burdens of proof by .asserting that "it is only possible

.

‘to lay down a few vague rules and concludes in much the_sa@e
vein: ‘= *

the incidence of the~legal ‘burden of proof can’
-only be ascertained by consulting the precedents

_concgﬁaed with the various branches of the substantiwe
law. .

When, however,one turns to the administrative case law to
resolve this issue, Professor Wade paints a similar.plcture:

Where the validity of an administrative act or
order. 'is attacked, the incidence of the burden.

of proof may vary with the c1rcumstances. The-
"burden of proof naturally lies in the first instance.
upon -the - plaintiff or complainant. Whether_ he

.can transfer it to the defendant pugééc authority
'depends upon the nature of the act.

He goes on to outline the'judicial treatment of 'this issue

in several- respects,,suggesting-that,'where an official act

-

would, if not statutoTily sanctiqned, constitute a trespass

ﬂor-wrongful-injugy, "the burden of proof then paéses to the

public autbority, which has to show Justification "331

However, Wade qualifies thlS prlnc1ple substantially by stating

530- - : . — .
330Ibid at p. 94. , . .o o _

H. w. R. Wade, Administrative Law, 5th ed. (Lond®n: 1981) -
351 . 304. . . ’

ibid. . o -
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further on:

r

-
)

Finally, he concludes:

127

Where, on the -other-hand, thé administrative act

"is some decision or order which in itself inflicts

o legal wrong the complainant's task will be to
raise a prima facie case of irregularity, and burden
of proof lies upon him. This is equally so where

_there is an invasion of his liberty or property.

but he alleges not that the.statutory conditions
_.are not satisfied but that the§§215 some ulterior .
defect for example bad faith. C :

An adminlstratLVE authority cSnnot therefore be - 4
"put to proof of the facts or donditions on which o o
the validity of its order must depend, unless the
party attacklng it can first produce evidence which =~ .

wilkl shift the burden of proof off his own shoulders. '

How much evidence is required for this purpose R ‘ Qe Y
will always depend upon the mature of the case.. o

If an order has an apparent. fault on its face,‘ '

the® burden is easily trapsferred .But ‘if the’ grounds

of attack are bad faith or unreasonableness, the Lot
plaintiff's task is heavier.- So it is .also where '
the authority must3B§ satisfied of somethlng ot
form some opinion. . .

In these passages 1t seem clear that Wade 'is discuésiﬂg

4

the,evidgﬁtigl burden of proof. However, when one examines ,

e

closely..the cases he cites, the burdem often appeafs'fofbg-

such case

ltgal .and is much heavier than a prima facie case. - In one

»*

involving a wartime order that placed a colliéry
1 _ : .

under the control of the Minister of Fuel and Power, Lord

- Greene stated£

T 832
333522C

"It is a settled principle, in deallng with documents

Ibid. at p. 305.
Ib1d at p. 306,

-~

of this kind, that the rule of omnia rite esse S -
acta is to be applied and, therefore, when it is e °

. stated by the Ministfry in the proper way that it ' /;¢uh£\ﬁh

appears to the Minister of Fuel and Power that : 5
certain things are so, it is to be taken that that



~the. "judge of the adequooy of “the efidencé ooﬁore it.

~ _ R 71 -

is an accurate statement unlgqg and until the contrary
is proved. (emﬁhasis added)~" "

ﬁhen'Lprd Greene oonsidered.the'euidence; thg'imposoibility

of meeting this burden became apparent. He construed the
subjectively -worded enabling provision to make the Ministry

w335

of

The applicants.coold not of course present.&ﬁy'other evidgnce

than that which had- been before the Minister; evideénce of !

the reascons that actually lay behind the order was obviously‘

.;mpossible'to obtain since these werg known only to the Minister

who had conveniently chosen to call no evidence and with equal

convenience could: have claimed crown prigiloge, in order to

fend off a subpoena or an order for pfoduotion of-doouments.336 .

An attitude similar to that expreSsed by Lord Greene

is found in another wartime case involving a detéption order:

R. v. Secretary of State, éx.p. Greene.sq7 Here the courf

recogni'zed crown privilege, limiting the scope of its review
on the basis that the matters relevant to making the order

were of a highly confidential character and,:in the interests

_of state security, ought not to have been revealed in court.‘Scoﬁﬁ,
R ? Ok,

L.J. stated: ' _ ' : . . . -

- . . the answer is equally plain on the broad : ‘
grounds of ngg onal interest stated in' R. v. Halliday,
ex. p. Zadig which we ought to presume guided

33&Point Ayr Collieries v. Lloyd-George [1943} 2 All E.R. 546.

. 547
S‘ﬁslbid . .

336 .
See Apperuilx E. This pr1V1lege does not exist in relation to authorities
other than the Crown, e.gz. mun1c1pal couneils, _MeGillivray v. Twp. of Cornwall

(1977}, 18 0.R. 24 283 (C.A.) and Re H.G. Winton (1978), 20 0.RY 24 7137 (D.C.)
" demonstrate the greater ease of ‘securing ev1dence ‘of purpose in such cases,

337[1941) 3 A1l E.R. 10b.
338[1917) a.c. 260.

]
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the present delegatednlegialatiog of;His'Majesty
in Council. The whole regulation deals with a
topic which.is necessarily of a highly confidential“
character. Lt invites a-decision, at least as
a preliminary to action, by an executive Minister
.of the Crown who occupies a -position of the utmost
.confidence, who has at his disposal much secret
'-information which ought not to be made public--above
all’ during g war--who is’'under a duty to keep that
.informatlon and its sources secret,; and, finally,
.who cannot be compelled in any court te¢ divulge -
-what he considers ought not, in the national intetest,.
to be divulged. All the Kin&‘saggufpsirecognise::
that inhibition and enforce it.~ : SRR

As another groﬁnd for fiis decision, Scott, L.J. ‘made

e

a distinction between "objective" and "subjective conditions
precedent. to thé'exercise of a power. Thus, he held that
the requirement in the enabling provision that the Minister

hdve '"reasonable cause" was subjective 'and not susceptible

to judicial §crutiny.340. He appears to- have used this distinction
N N ’ . " ‘ L ’ é» . i 1 '
as a means of dvoiding an earlier habeas corpus decision of. .

the Judlcial Committee of the Privy Council erlivered by - - -7 7

.

Lord Atkin in Eleko v. Officer Adminlstering the Government

41 ' - 2! ’ P o
of Nigeria.3 In this case, an order had been made under

342

a Nigerian ordinance .requ1ring a tribal chief to leave
a certain'area of the country. He, challenged the order, alleg1ng

that three coffditions precedent required by the ordinance

. . o - ’ g,
339 o
jaosupra, n. 337 at p. 109.

e

s

Ibid. at pp. 109-10. 'The gist of the distinction is not altogether’

clear from the judgement of Scott, L.J. but it appears to

be as follows: a subjective condition precedent involves

the state of mind of a given person (i.e, the rule-making .= ¥
‘authority) while an obJect1ve condition precendent involves
gglobserVable fact.

342019311 All E.R. Rep. 44 (P.C.). : .
ngerlan Deposed Chiefs Removal Ordlnance, No. 59, 1.917; Laws -
‘of Nigeria, 1925 ¢. 78,
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-‘had ﬁot béeﬁ ﬁet. The reviewing courts in ngeria held that
‘-tﬁe issue of whethe: the con;itlons had been met was’ a, matter
go‘be decided exclusively by the executivg officer who made
the order, ‘ _ L R .; . -
| Lord.Atkin firmly.féjectéd the vieﬁs of the Niger;ah
courts 43 and most of his-decision was devq;gd to eééablishing
L

N3

'-the_ju:isﬁiction of7the c;urt to invesﬁigatelﬁhe existencé
of the cbnditioné‘précgdenti cﬁowgver; the résultiqg.order
of the Fouft went somewhat further amd not only sent the matter .
bgck tG:Nige;ia fo; a r;—hearingz bﬁt'in ddﬁifion reguifgd -

‘the respondent to "show cause why a writ of habeas corpus

should not issue' upon the ground that the conditions precedent

had not been met. Although the decision contained no discussion

. T - : L] : : .
of the burden. of proof, the court seems to have been satisfied
that the evidential burden had been dischargedSAA and accordingly

placed the legal burden on ‘the respondents.

3438upraz n. 341 at-p. 49 where Lord .Atkin stated:

: Their Lordships are satisfied that the opinlon
which has prevailed that the courts cannot investigate
the whole of the necessary conditions is erroneous.
The Governor, acting under the Deportation Ordinance,
acts solely under executive Eéwers, and in. no sense
.as a court. '"As the executive, he can only -act
in pursuance Qf the powers given to him by -law. In
accordance with British Jurisprudence, no member.
of the executive can interfere with the liberty
or property of.a Britlsh subject except on the
condition that he can support the legality of 'his
action before a court of justice. And-it’'is the
‘tradition of British justice that judges should
not shrink from deciding such issues 1q the face
344 of the éxécutive.

Ibid. at p. 51 where. Lord Atkin referred to the affidavits

“ and oral .evidence taken in ‘the case,'
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.Although in Greemne Scott, L.J. distinguished Eleko
on the basis of the objectivity of the conditions precedent

in the latter case, Goddard, L.J. was not similarly inclined.

He did not consider the passage cited above from-ElekoaA5

- ) -

to mean:

that, where the executive has detained a person
under statutory authority . . . he can, merely

by saying, "I don't know why I have been detained,'’
oblige the executive to prove that every conditiom-
necessary to the making of the order has been ful-
filled. 1In my opinion, once it is shown that he
is detained under a warrant or order which the
executive has. power to make, it is for the applicant
for the writ to show that the necessary conditions 346
for the maklng of the warrant or order do not exist,

The apparent conflict between the result in Eleko .and the

dicta of Goddard, L.J,'qan perhaps be-resolvéd_if one views

the former as dealing'with the legal burden and the latter

with the evidential bquen.3A7' Yet, as in Point AyrT Collié}ies,

the weight of the burden applied-by Goddard, L.J, waé such

as to make it appear much more like the legal burden.

The iﬂcoﬁsistency between Eleko and Greene has .

most recently been resurrected in a number of immigration

cases in the.U.K.aqS Most of these adopt the attitude found

h of discretion conferred

v

in the latter, reinforcing .the bre

on immigration officers with a virtuallly incontrovertable

burden of proof. *However, undQ{\i: elqrlier piece of legislation

%268upra, n., 343.
347Supra, n. 337 at p. 119,

This approach seems to have been adopted by Lord Parker, .C.J. in ) .
. v. Governor of.Brixton Prison, ex. p. Ahsan [1969] 2 All

545 347- (Q.B.D.). . i T
See infra at pp. 132-3. -

-




- o T - . . 132
the Divisional Coutt in’ R. V. Governor of Brixton Prison;

ex. p. Ahsanab'9 adopted instead the approach of Lord ‘Atkin

in Eleko and used the distinotion between objective-énd sub3ecti€e
'conditione precedent to avoid‘dreene; Both ' of the majority'
_judéments etressei the inportence'of prdteeting.the fieedom
of individual citizens, an importance that clearly seems to 7
.“hane.lowefed,the thteshold for sniiting the evidentiary burdenﬁaso
- In tne sg%ere of inmigration.law in the ﬁ.K., Ahsan

has had very little impact in subsequent cases. In Re Wajid -
-Hassan,35 itAwas_distlngulshed as applying only to cases

involving British oifizens, as opposed to aliens. On this

basis, the court seems to have held that the discretYBn to

refuse entry-vested'in immigration officers was greater in
‘Hassan and required the protection of a heavier burden of
353 '

proof. A similer resulp has obtained in 4 number of other

such cases, >3 clearly affirming the link between the: application

%SgSupra, n. 347. _ . .
'351See Appendix F. - ’ < -

[1976] 2 All E.R.123 (Ch.D.). - .
Ibid. at p. 130 where Loxrd Widgery, C.J. stated:

. The gaoler s return Is good on the fact of it.
The gaoler said: f1 detain this man by virtue
of an ordet under- paragraph 16 of Schedule 2 of
.the. Act of 1971'. Therefore it seems 'to me the
‘onus is on the applicant to show a prima facie
case that his detention ise illegalv and for reasons
I have alreddy given I am satisfied that that onus
1s not discharged and- therefore the proper course

* here is to say that habeas corpus should not go
35é ' and I would refuse the application.

See e.g._ R. v. Secretary of State, ex. p. Mughal [1973] 3
'W.L.R. 647 (C.A.); R. v. Secretary of State, ex. p.. Choudary
[1978] -3 All E.R. 790 .(C.A.); R. v. Secretary of State, ex. p.
‘Hussain [1978] 2 ALl E.R. 421 {qQ.B.D. Yoo

352
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- . of the presumption of regularity and ﬁhe'bread;h of discfeticn
vested in the official whose action is under review.

The habeas'corpusicases present in stark relief

both the effects of a more stringent .burden «of proof as well
as one of the principal factors in determining its weight:
, _ N

ithe stdtus of the applicgnt. The U.K. courts have demonstrated
.a good deal of chauvinism in exercising far greater concérn

over the freedom of citizens as opposed to al:fens.as4 If

. the freedom of citizens has commended considerable respect

in the'coﬁrts, then so too their bank accounts. In Minister
. -. t . 1 e 355
v of National Revenue v. Wright's Canadian Ropes Ltd.”

the
Judicial Committee of the Privy Council struck down a taxation

determination by the Minister -since it was "unable to find

. .4; any material om which thé determination of the appellant
. could lawfully be founded." ;ﬁ The decision turned laféely
on the absence of evidence to support the Minister's determination,

as the following comments deronstrate:

. - The Appellant has not chosen to produce any evidence
' as"to these alleged matters, and their Lordships

are quite unablegto assume in the, appellant s favour
that he had before him suff1c1eut facts to support
his determinafion when he neither condescends to

‘ state what those facts were nor attempts to PFoye

" that any such facts were in truth before him.-

These conclusion are surprising; com;ng.as they did img, the.

-

gggSee too Hosenball, 'supra, n. 92.

356[1947] A.C. 109 (P cC.).
357Ib].d at p. 124.
‘Ibid.
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face'of*a éubjectively worded enéBling clause>”® -and after

‘the court's statement that "it is for the taxpayer to show

||35 9 ’

that there is ground_forzinterferegce. ‘However{ it is

cléar that; whether leggi or evidential; the phrdgn of proof
-76n the taxpayei in this case was subétantially less than that

»

on the épplipant% for writs or habeas corpus in.Greene and

a4

the ‘immigration cases. T -t
. - - E <

in ﬁhe.context of delegated legislation, there:

L]

is ‘little discussion of the application df,the presumption

. of regularity. However, where it is discussed great emphasis

" is usually plated on the difficulty in dlsplaCLng 1t.360

However, a most interesting twist occurs in the context of

zoning by-laws that purport to prohibit comnstruction in respect

-

_of which an application for a building permit has previously

Q’f~’~ﬂf;;::f1?de. In Ottawa v. Boyd Builders Lt:d.'dm‘1 the Supreme
: -

‘Court of Canada unanimously ruled .that the municipallty has

the onus of proving "that it has a clear zoning plan upon
e -~ 'h
which it was proceedlng in good failth" at the- tlme of ‘the

362"

application for the building permit. The basis for the

decision lay in the court's recognition of the builder's "common

. "
',358The Income War Tax Act. R.S.C. 1927, c. 97, s. 6(2):

' The Minister may disallow any expense which he

in his discretion may determine to be in excess

. of what is reasonable or normal. for the bu51ness
359 ' carried-on by the taxpayet.
360Supra, ™. 355 at p. 122. . ) ' .
See Heppner, supra, n. 303 at p. 147; McEldowney, supra, m. 277
at p. 1060; Newell County v. Standard GraVel & Surfacing of
Capada Ltd. [1954] 2 D.L.R. 848 (Alta. C. A ).
7,,(1965), 50 D.L.R. 2d 704 (S.C.C.).

3627454, “at p. 707.
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law,right"_t0<a ‘buildirg permit and corresponds precisely

‘to the’ rationalia propounded aboye in explaining the‘ﬁ1stinctlons

in the degree of JUdiClal scrutiny of purposxve enabl1ng claus-~

363 . . . "
es. . L T

P ~

From the - cases examined above, one can cowclude
Q

‘—that the strength of the presumptlon of regularity is directly

‘related to the breadth of the discretionary power.ln issue.

" The presumption appears to weaken in the-areas'of individual

'liberty, taxation and pr6pertf_&ights, where courts are tredi-

‘tionally circumspect of goverhmentel action. Nevertheless,e

if an enabling power is construed broadly enough, such actihh

-

even in these areas will, through the presumption, becqgme
‘ _ #

: \ -
- virtually impervious to attack and render judicial review -
- 364 ) P .
negligible. Although the courts clearly need a mechanism

such as the evidentiary burden of proof to weed eut‘frivolous
cases, .they often seem to ignore the fact that the authprity

exercising a delegated power is usually‘in the best position

. to demonstrate whether it has met the eonditions precedent

365

to its exercise of power, " This is partlcularly true where

the purposes of an instrument of delegated leglslatlon are

-
in issue.

The'presumption of régularity is most crucial in

cases where the.eourts find few other tools to resolve questions

. : ' < _ Y
363Supra,'pp 119- 23; see too George %lliott,‘fCase Comment:
3%5Y of Ottawa v. Boyd Builders Ltd." (1967), 5 O0.H.L.J. 94,
365See Lloyd-Jones, loc. cit., n. 99,

See K. C. Dav1s, Admlnistratlve Law-of the Seventles (Rochester:

’

1976) at p. 675. - ) ¢
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, . - arising on‘thé.substapéffe review of delegated legisiation.

. .
. -

Tﬁi§'15-preqisely the situation in the cases examined up to

this point, Aqéprdingly, 1 ndy propose to consider how a

.'number of rules eof statutory interpretation a to
rj}éeve_this arid situation. : ' '
Ea ‘ -‘ * R ,- s
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Divisionfc - Rules of StatutorY'Construction

: There are a number of 1nterpret1ve rules that may be
.applled 0o the constructlon of enabllng clauses.~ Although these
rules are nearly always . treated as separate heads of scrutlny,
such an approach tends to obscure thelr 1nterconnectlon. For‘the
most part,}they.can belconsolldated as a 51ngle.rule of strict
~//;/”/ o L constr&ctioﬁ applicable to provisioﬁs in instrumentS'of'delegated
' leglslatlon that, broadly speaking, dlsturb the status quo. |

~ Typlcally, thls 1nvolves lnterference with "rlghts" and

::> . pr1n01ples recognized at common law366 or by statute.367 The
' effect of the rule of strlct construetlon is to requlre clear’
enablxng authorlty. Any amblgu1ty about whegher an enabling
- . ' -prov151on authorlzes 1nterference w1th establlshed rights or
v . principles is to be resolved in fayour.of the 1nd1vaduals.who B

stand to benefit fram them:
A

The rights andiprincipies.gba trigger the rule of.strict

. Eonstruction.range from firfly entrehgﬁed_pmoperty rights368 to J

" somewhat . ' i ' v,
e? o 366gee ‘e.g.eMullan, op. cit., n. 293, Appendlx C at p. 3—186
A ~ where he comments: -

Stated more generally, there is - a presumption against
construing empowering legislation to allow interference
with existing rights by subordinate legislation. This
must, however, be balanced against the requirements of
the ederal -and Ontario Interpretatlon Acts that all
1eg1slat10n is to be glven a purposive 1nterpretat10n.

M

367See Pearce op. cit., n. 165 at Pp- 178-9, 182ff; Re.Stilling
(1961), 28 D.L.R. 2d 102 (B.5.S.C.); R. v. Alaska Pine and
Cellulose Ltd. (1960), 24 D. L.R. 2d 241 (slc .C.}; and Division D
of this Part. !
368gee R, pussault, Traité sur ‘le.
SRy ; 1974) T.'I,/’p. BO5; Garant, op. citd
' oo too Hallett & Carey. supra; n. 297 ¢
' rights are not absolutely sacrosanctd
Y] : o

1t adm'nistratif (Québec:
at p. 300; but see
nstrating that property

A
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369

oT undertakings not .otherwise constrained by the law.%70

“OnE'should‘E?te,_however, that there are -limits on the willingness

of-thé.cour;é to recognize novel or. previously undefined "rights"

and that these mdy either'ﬁot be reqognized or be subordinated

. -to otherArights that an instrument of\delegated legislatioﬁ'

seeks to protect. 371 ' . ~.

The‘develbpment'mf this rule of/ construction ‘should.
hardly be surprising given the judicial suspicion of legislative

encroachments on the common law, a suspicion that afose_and

flourished with the growth‘of.legislétivq activity in the

369
- et. al. [198%)] 4 W.W.R. 52 (B.S5.C.A.) involving a regulatory

Rt

See Joplin v. Chief Constable of Vancouver Poljcé Department

instrument that denied the right to counsel at a disciplinary'

“hearing; Commissioners of Custom and Excise v. Cure & Deeley
‘Ltd. [1961] 3 ALL E.R. 639 (Q.B.D.): access to the courts;.

Garant, ibid. at p. 315; Dussault, ibid. at p. 802; Pearce,

284 cit., n. 165 at pp. 121, 179 and 188, ' .
See e.g. Re Prince Edward. Island Retail Gasoline Dealers Assoc-

intion and Public Utilities Commission (1981), 12 D.L.R. -3d

141 (P.E.I1.S.C.): .regulation setting the hours of operation -

of gasoline stations; Re Weir -et. al. and the Queen (1979), )

102 D.L.R. 3d 273 (Ont, Div. Ct.): by-law xrequiring shop

owpers to prevent patrons from smoking; Rk Dantex Woolen Co.
Ltd. and Minister of Trade and Commerce (1979), 100 D.L.R. 3d

436 (F.C.T.D.): restriction of importaticn of goods. Af

-

p. 443, Addy, J. stated: I e
‘ T Finally, where a statute restricts a basic right
recognized by common law and is capable of two
_ 1nterpretat10ns, the strict interpretation, that
- is, an interpretation against the restri&tion and
: in favour of the citizen mus* be given the statute.
Since such a rule of interpretation .is used against
enactments by Parliament, it must apply a fortiori
against legislatiye enactments of the Governor
- in Council, which complete restrictive legislation.
See tao Dussault, op. citl, n. 98 -at p. 810; Pearce, op. cit.,
< B9y 165 at p. 176. . _ ) R
See e.g. Re Weir, ibid. at pp.-278-81.

—
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,hineteenth cehtury. In‘additioﬁ,jfirtually ﬂll cases where

the . valldlty of delegated leglslatlon is challenged apart-

f;om:enforcement proceediegs, are instltuted by ind1v1dualsi

. yho.elaim iefringement of . their "r s":3?3 -Tﬁis results

n§£ oﬁlj_froﬁ“fhe.private interests.thet usually‘uederlie'
'Jseeh;ectiohs; bgb'aLso from tﬁe fact that, sieeefthe iew_ise

cest-almost exc;esieelf ie terms.of Fighté and ebliéae{one;

the cop;es'ere loathe to enteftain-anlaceion ediess‘infrgngemenﬁ

374

of .one of the plaintiff's rights can be put in issue.
IR : L 375
That this reluctance has receded to some extent in recent years. |
ddee'n&t alter the tfaditional and still'dominant'cdndept"

of . courts as places for the adJudlcatlon of - rlghts,'a'cqneept ?

;hat has most recently been affirmed in The Queen V. bperatione

.Dlsmantle.%jé

)

Since the nineteenth century, the rule of strict -
constructidn-stated ‘above .has weakened somewhat in the face
of growing judieiai'aCCeptance of'regulatory ac;ivity. Provisions,

g; See Loughlln, op. cit., n.l2. ’ ' .

For'a discussion of what this concept constltutes, see T.'"M.
Regdltt Rights (Rowman agd Littlefield, Ottawa:  1982). '
This p01nt Jis - amply borne out .in relatlon to entitlement to
gural Justlce- see Pue, op. cit., m. 231 at pp. 42-54. P
The "trilogy" of standing cases, Thorsom v. A.GC. Can. [1975]
1 S.C.R. .138; N.S5. Boatrd of Censors v. McNeil [1976] 2-S.C.R. 265
and Minister .of Justice v. Borowski (1982), 130 'D.L.R. 3d :
588 (S§.C.CY)- demonstrate how, in the context of standing to
sue, the Supreme Couit has not strictly enforced the rights
requirement. Hence, 1t has recdgnized . that a challenge to '
the validity of. legislation by a publicly spirited citizen -
should not be frustrated merely because no "other individual
% would or could bring the acdtion fwor infringement of a "right"
35 that term is tradltlonally deflned -
Supra, m: 12. A

. ' .. R V ] . .h.
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'-1n 1nterpretat10n statutes for the “falr, large and llberal“377
a constructlon of legleatlon glnally seen bo ‘be galnlng a hold on

:the 1nterpret1ve process 378 Thls 15 not to say that the oourts .

. are nmo longer v1911ant for 1ncur51ons on 1nd1v1dual rlghts

’;rather, they are- qulcker to recognlze leglslat1Ve 1ntent1on o
",control prev1ously unregulated act1vxt1es more exten51vely than
before 379 The modern trend appears to ‘require 1nd1v1dual

L_"rlghts“ to be better deflned "and more entrenched in order to ”
nsurv1ve provlslons in delegated leglslatlon. Thus, the rule of_""

fstrlct constructlon prlmarlly glnds its appllcatlon in relatlon

- - to delegated leglslatlon that purports to do the follow1ng..

-

.
(&) 1mpose fees 380 taxes, 331 ar penaltles 382

. (b) regulate matters out51de the terrltorlal jurlsdlctlon-

" of the delegatlng authorlty 383

, (c) alter prov151ons establlshed in prlma leglslatlon,?’84
377Interpretat1on Act, R.S.C. 1970, c. I-11, s. 1N\,
3785ee R . v. Budget Car Rentals Ltd., supra n. 253 at p. 115;
Re Gossner and Regional - Assessment “Commissioner (1983), 148
D.L.R. 3d 643 (Ont. Civ. Ct.); N.B. Liquor Corp. V. C.U.P.E.
(1983), 48 N.B.R. 2d 228 (Q.B.). I
379see e.g. CKOY, supra n. 270.
- 380gee Pearce, op. cit. n. 165 at p. 164.
81See Pearce, IEld at p. 188; Dussault, op. c1t. n. 98 at p.
1; Garant, op. cit. c1t n. 18 at p. 316; Gruen Watch Co. V.-
{Can.) [1950] 4 D.L. R._ 156 (Ont H.C.). '
See Pearce, 1b1d at pp. 158, 177; Dussault, 1b1d at p. 574
Garant, ibid. at p. 317; Morguafd Properties Ltd. v. City of |
Winnipeg (1984), 6 Admin. L.R. 206 (5.C.C.). However, as .
" Driedger, Construction op. cit. n. 260 at pp. 205-6 points
out, the strict approach is now giving way to a more liberal
" interpretation of taxing statutes, as in Gossner, supra n. 378
- and Stubart Investments Ltd v. The Queen (1984), 53 N.R.
S.C.C.).
835ee Sharlmark Hotels and Mun1C1pa11tygof Metropolitan Toronto -
(1981), 32 0.R. 2d 129 (Div. Ct.) at p. 137; Pearce, 1ibid. at
P. 291 ' _ o .
334Dlscussed 1nfra at pp. 143ff. - )
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:::::>_ B " (d) regulate in a retroactive337,or‘discriminatorf388 -

r
[

rashioh; -

The effect of strlct constructlon 1n cases deallng with

' these types of delegated 1eglslat10n is. to requlre clearer and

more prec1se enabllng authorlty 389 Many such‘?ﬁﬁﬁas\grlse in - . ;.-.
o .relatlon to general or anc1llary purpose clauses that are often
g . construed to permit only procedural", as opposed to substantlve :
s ‘hxnstruments of . delegated legislation. 390 Although . thls '
dlstlnctlon is often e1u51ve, it 1nd1cates a jud1c1al attempt to

- t1ghten the ambit’ of powers of . delegated leglslatlon through

L /
s strlct oonstructlon. . ‘ -~

A

‘Essentialiy,'the invocation of strict construction entails
comparlng the purport of an 1nstrument of delegated leglslat1on
to the pre—exlstmg legal framework into which 1t is to flt

Eh;s framework consists of individual rights

387See Pearce, op. cit.,-n. 165 at p. 292; Dussault ‘op. cit., -
n.98 ‘at p. 566 ; Garant, op. cit., n. 18 at p. 299; R.F. Reid
and H. David, Admrnlstratlve Law and .Practice 2d ed. (Tbronto:
1978) at p. 204.

8see infra at Pp. 163-6. '
3895ee Mullan, op cit., Appendix C at p. 3-186.

See e.g. A.G. Can, v. Public Service Staff. Relatlons Board
{1977} 2 F. C 663 (C.A.).. .

BT



~land obligat"ions; Where changes in these are sﬁbstantial,
scrutiny of the- 1nstrument 1n ‘terms of 1ts enabling authorlty

- will be more. intense and more prec;.se termmology will be

- demanded to valldate i¢.390,1 Thls is- perhaps most clearly

exempllfled 1n relatlon to mstrument:s that attempt to alter the

effect of prov151on3 in primary leglslatlon. ‘ N .- ‘ b

390 1p.A. Cote, The Interpretation of Legislation

(Cowansvllle 1984) at pp. 403-412 characterizes this as the
"presumption .of stability" while Driedger, op. cit., n. 260 at.
pp. 211-4 calls it the "presumption that the Legislature does not

intend to make any substantial alteratlon to the law beyonc’i what
it explicitly declares. . :




the cases in which these arguments were put forward, their

NN

“.n

' Divisdon D - Delegated"tegislatioﬁ‘that'ﬂlters Primary Legislation

v . . -

" The exen&ise of any delegated legislative power.
has an impact on the " effect of primary legislation in so far

aﬁ-its function is to'flesh;outuand_complete'a legislative

SCHeme. what the courts have found obJectionable are 1nstruments

-~

of delegated legislation that do so by tampering with Qrovzsions

'ein primary legisfﬁtion that they consider to be complete already

This has been helkd to occur; where such instruments either

1

define terms used in their.enabling statute or impose oni a

given activ1ty requ1rements that are‘additional to those already

-imposed by_statute._ In the definitionaltcases, the courts

__-Hdve employed two correlated arguments to support'the conclusion

of 1egislative combleteneSs: -first; that the ‘definition consti-

tutes Jan. attem t to amend the arent 1e 1slation and therefore
P P P g

[

usurps the role of the enabling authority, second, that the

definition ;impinges upon the role of the courts as the ultimate

Jo1

interpreters of the'law. Where additional requirments
are contained-in a Tegulatory 1nstrument, their 1nvalidity

segms to depend on:similar agguments. 1f, however, one examines

-

superficiality becomes apparent. For, as noted above, every

. exerclse of a rule-making ppwer has an effect on and, in this

- Y

d915ee Trans-Canada Pipe Lines v, Provincial Treasurer of Saskatchewan
(1968), 67 D.L.R. 2d 694 (Sask.:Q.B.); Pulp and Paper Workers

of Canada et al. v. A.G.B.C., 67 D.L.R. 2d 378 (B.C.5.C.);

Mcleod v. Egan- (1974), 46 D.L.R. 3d 150 ($.C.C.); Bell v. Ontario

Housing Corporation (1971), 18 D.L.R. 3d 1 (S.cC.C.).



éense,‘constitutes an amendment of the, enabling statute or'

an interpretation of the policy oontained in it _ Hence,-one
‘must search further for more substantial reasons. +

T
*

S T § determlning whether_an instrument Uf”delegateﬁ

legislation'im o “rly defines.a‘term or imposes-a re uirement,
Bl a8k ) .PR\B : p q T

one must-obvlously considgr first the terms”of the relevamt -

enabling provision.ulf an authority is given hn.exprese poyer

.-

“to defide a SPECIfiC term, the courts‘are Unlikely to interfere

‘merely on the basis that it is used to'alter its generally

understood. meaning and thereby Narrow or broaden the effect

392,

Vof the enabling statute, = ‘In addition,_the infamous "Henry

v

VIII'" clauses demonstrate that a broadly enough worded enabling

provision can be interpreted to permit statutory amendment

3928&& Re Warwick and Minister of Community and.SOEial Affairs
(1978), 91 D.L.R. 3d 131 (Ont. C.A.).

-
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-~ The .Parliamentary Powers of English Government Departments

o 148,
T S : 393 s .
through delegated=legislat10n1~. ‘However, .their impact has

how‘beenﬁsemewhai'ﬁacated through judicialrglbsses on their

'mqening39g”and -in cases 1nvolv1ng the definltlon of statutory

terms in delegated legislatlon,-the courts have generally’
been undeterred by them.jgé'

Perhaps the best example of ~this occurs in-Trans-Canada

396

P1pe Lines Ltd. v. Provincial Treasurer of Saskatchewan.

This case involved a faxation statute that empowered Saskatchewan's

Lieutenant Governor“in Council to make rTe ulations "defining
. 24

- ' - 0397

~any expressiom used in this Act and not hereafter defined.

r

The power.was reinforced with a provision stating that the

"regulations shall have the same force ‘and effect as if enacted

393Like the process of 7% statutory construction in general,. the

determination of whether a regulatory instrument conflicts

with its enabling statute must begin with the relevant enabling
clause. For, a conflict of any kind canl be virtually ellmlnated
through the use of a broad enough ‘enabling provision. The
"Henry VIII'" clauses (also known as "C. D. Howe clauses" in

the Canadian Department of Justice in the late 1940's and

early 1950's) provide.that regulatory instruments "have effect
as if enacted in this Act" {(for a discussion of this clause,

see Pearce, op. cit., n. 165 .at p.. 175; Garant, op. cit, +
n. 18.at p. 305; Institute of Patent Agents v: Lockwood [1894] N

A.C. 347; Minister of Health v. The King ex. p. Yaffe [1931]
A.C. 4943 Trans-Canada Pipe Lines, supra, n. 391; John Willis,

[N

{CAmbridge: 1933) at p. 22. . Simitlar phrases, also discussed

ifstrument '"shall be conclusive evidence that all the requirements
the- Act have been_ccmp%éed with"-or that the instrument

"shall not be guestioned any legal procegdings whatever.

The Yafife and Trans-Canada Pipe Lines cases.Qembnstrate, however,

the, judicial ingenuity in circumventing the "as if enacted"

'gsgase. _ : v

595Yaffe,‘iBid ‘ _
_596See Trans-Canada - Pipe Lines, supra, n. 391.

Ibid. . .
597Educatlon and Hospltallzatlon Tax Act, R.S.S. 1953, . c. 62,
s. 33(2)(f). :

L

the authorities cited above are to the effect’ that a regulatory .
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by this Aet."s?? Under thése'provisidns,-fhe Lieutenane<GeVErnbr

in Council made a'regulation defining'"netefal gas" as "natural

n399

gas used for fuel in hoémes and buildings, thus narrowing
a statutory tax exemption relating to hateral.gas.

Dieberry, J. held the_regulat;eﬁ tp be ultra vires

" by casting the power to define in terms of stating "qeelitapive"
especte of a subject and Characte;iziug the regulation as
an attempt to amend the statute;

It is inconceivable that when the Legislature had
itself 5pec1f1cally exempted certain things from.
the provisions of the Act, that the Executive Coumncil
by means of Regulatioms passed by Orders in Council
under _.the guise of merely defining expres#ions _

~4in the Act, could validly reduce to whatever extent -
they desired, the proper scopé®and ambit of a statutory
exemption. The anticipated effect of the’ purported
"definition" would be to amend s. 6 by reducing
the statutory exemption of natural gas to only

such as was used for fuel in homes and bu1ld1ngs,

" “ - and thus open the door to the Treasury Department

to tax.natural gas otherwise used, including that
used in”the operation of internal combustion engines
and turbines. No power to diminish or otherwise
affect the scope of the statutory exemptions was
delegated468 the Lieutenant Governor in Council

by s. 33. — \

In reaching these conclusions, however, Disberry, J. seems
not to have tealized that even a "qualitative" definition
would have had precisely the Same impact in altering the scope

the .exemption, Hence, the real basis for his decision

must rest elsewhere, most probably in both the nature of the

C ' . 01 .
legislation as a taxation statute4. as well as in terms of

‘398
399-—>9-
400

Ibid. at s. 33(3). _ :

0.C. 1041/60; 56 Sask. Gaz. at p. 570. S !
Supra, n. 391 at pp. 704-5. ’ :

0p. cit., n. 381.

N\ l
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the-éuablihg provisions. ' These were circumscribed by a purpose

.é!au;ei. "Fof the‘purpoée of carrying into effect the provisions

of this AdtﬁaCCOrding to ‘their true intent or of supplying
- . . . V ) ‘ n4‘(-)2. . o o .
.any deficiency therein . ,. ." . This elause makes clear
. . :

the-ancilléry‘ﬁatu}e of thewdelegated-legislaﬁive‘ﬁowers in

question and suggests that, although intended as a device
- for making'minof'aﬂjustments to the legislation, they were
not intended to be used to cut down an exemption in a substantial
Lo 403, o . ' ‘ :
fashion." Exactly when minor-adjustments become substantial

-

Alterafio@g is a question to be determined by appreciating

the practical éircumbpaﬂdes in which an instrument of delegated

[l

legislation operates. Although .not stated in Trans-Canada

Pipe Lines, this determination conceivably turned n the extent

to which natural gas could be used ‘for- purpeses other than .

o : a3
- Heating fuel.

In seeking to unge?etand how courts recognize When

. e M . )-l
a statutory-term?br provision is complete, Trans-Canada Pipe /A
Lines should perhaps be treated with some caution. Like many

of the cases inveolving the definition of statutory terms in

delegated legislation, it arose under a taxation statute and,

arguably,_attraéted a stricter construction on that basis

»

04 ' . - ; - T
alone. The currency ¢f strict construction on the basis

402

+OBSupra, n. 397 at s. 33(1).

For an illustration of the minor-substantial distinction in
another context, see Frobisher Ltd. v. 0ak (1950) 20 W.W.R. _
(Sask. Q.B.). Here, the courtyheld that a regulation-making ~
power could not be used to create a '"substantive, right in )

hay-"

Supra, n. 391,

-
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oﬁ statutory alteration can?.however, be“demonstrated through
_definitional caseé in other aréas. whe;e, for examplé,_a; .
reguiatibq purported to augment & statutofy”deﬁénitioﬁ?&f
"fidancial resources"” to ﬁﬁ; detriment of applicaﬁts-for welfare
beéefftsl th; Manitobﬁ Cdurt,oﬁ Appeal had no difficulty concludihg'
that the definition was intended-fo be compléte.40§ The fact
that the Legislatdyre had gone somé distance in specifying
whakithe phrase meant was téken as a clear indication of -this.
In Fhe area of. labour reLations, one‘finds as;well
a judicial reluctanée to give efféct;tb‘fhe definition of_-
st&tutory tefﬁs.or phéasés in delegated léggslation. However,
'Ehé conflikt between two such';asés.;lso shows the.uncertainty
of the judicial appr;ach in this regard. The firét-of these;
| 406

" Pulp and Paper Workers of Canada et, al, v. A.G.B.C., also

“"demonstrates how definitional provisions in instruments of
- .
~

i delegated legislation shade into proxisions impoSing supplementary - -

requirements. Here, the Lieutenant Governor of British Columbia

TN 4.07

was given power under the Labour Relations Act to make

regulations governing procedures before the(}abour Relations

Board408 and

‘as 'to the time within which anything hereby authorized

shall be done, and also as to. any other matter

or thing which appears to him. necessary or advisable *

to the effectual working of the provisions of this Act.ho9
. o L3

4'OSRe GCach and Director of Welfare (1973), 35 D.L.R. éd'152 (Man.
). ’
§g$Supra, n. 391, ) ) . ‘ ' -

R.S$.B.C. 1960, c. 205,
4'{:'Eslbid'. at s. 63. ’
Loorpia., at s. N5.

. ’.—v

E)
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trade union.

standing of a trade union™ if "“in the opinion of the Board"

AN

Y
. - 149

- . .
. e .. .
In turn, the Board wag/empowered to- determine conclu51ve1y

various types-of guestlons_arising under the act, 1nclud1ng:
"whether . . . a person is a member in good standing of a

“41Q1 The Lieutenant Governor in Council ﬁéde\‘;’/j

‘a regulation prescribing that a person was a "member: in good

he met two requirements.411_

-

Verchere, J. characterized the sittation as follows:

The Act does not define "members in good standing"

and the Legislature must therefore be taken to

- have . intended that -those worfHs, being precise, and

r unambiguous, should be given the meaning which -
they themselves declare when, in the course of
its'duties, the Board seeks to carry out its function;
. . . But when the Board applies to those words
the artificial definition contained in s.8, a new
and different test is introduced; and it is one
which could readily conflict with the test set

up by the ordlnagxzmeanlng of the words used by

‘the Legislature, < )

-He then féjected the contention. that the general enablingi

pfovision empowered‘the Lieutenant Governor imn Council to .

. -
iiglbld at s. 65. . S
0.G. 900/61, s. 8: . : :
Foxr the purposes of sections 10, 11, 12 and 65
of the Act, a member ‘in good standlng of a trade
union is a person who, in the opinion of the Board,
has at the date of application-for cqrtlflcatlon

(a) ~ signed an'applicatin for membershlp in that
trade union; and
(b) on his own behalf, paid'an amount at least

equal to one month's union dues
{i) within; or :
(ii) applicable to a period within the three
months immediately preceding the date
: : of application.
l5upra, n. 391 at p. 382. 5
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" impose such a‘"new and different test,"” dlstlnguzshlng the

‘ -

o

" .situation from that in war time cases involving s1milarly

-

worded_ﬁrqvisions in emergency powers 1egibla€30n.413

. In Striking down the"regulatory'provisioﬁ in the

-

Pulp and Paper Workers case,the decision of Verchere, J. may
, ; : . | , .

-
-

have tu;hed;not merely -on the\aetential conflict between ‘the

‘two tests. Rather, a more crucial conflict occurredibetween

. the Board s discretlon to determine union membership and the

effect of the reguiatlon in fettéring that dlscretion.414

v

The trend togard greater protection for the jurisdiction

-

‘of labour relations boards through the implementation of ‘more

forceful privitive clauses ;e{nforces the inviolability of

»

-

41&ib1d at p. 383, where Verchere, J. stated:

It seems to me that, the Chemicals case is clearly
distinguishable from the present case. There the
v Regulation under review had been made under the
provisions of the War Measures Act, which Duff,
C.J.C. at p. 255 described as "the attribution

to the Executive Government of powers legislative £y

in their character, described in terms implying

nothing less than a plenary dlscretlon, for securing
" the safety of the country in time of war." Here

the authority given to the Lieutenant Govermnor

in Council is far from plenary. Under the first

part of the section, Regulations may be made only

'as to the time within which anything hereby authorized

shall be done", and the power given by the second
part of it, although not, im my opinion, to be
lLimited by reference to the preceding portion (see
Badger v. Streight and Majunich, Jr. (1961), 29 ~
D.L.R. 536 at pp. 545-6, where the need for care
in the application of the ejusdem generis rule

is made clear and the authorities reviewed), is
restrlcted toﬂ“’/;.other matter or thing which

€

appears . . . récessary or advisable to the effectual

414 ’ working of the provisfions of fhis Act.".

This rationale is even more evident im cases such as A.G. Can.

v. P.S.S.R.B., supra, n. 390 and Marsh v. Bonavista (1982),
108 A.P.R.-373 (Nfld. C.A.9). '

¥,

. ' , . 150

c‘
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the Board's discretion and, in'this sehqe;‘ﬁﬁé decision seems

solidly'groundedt f\\;ﬁnm%/ - . '_ . : ' ‘ﬂ"
T Whether the e can be -sdid of Re. Internatidnal

Union of QOperating Engineers,'Locdli96%-and Miéhelin Tires
Manufacturing Co. of Canada Ltd.+15'is mudgwleés cleat. This

L

case also afosl in respect of the certificaﬁion of a union,
“though the.lmpugneZ’iﬁFulatlon dealt with thls functlon more

broadly tfian did the regulation in the Pulp angffaper wOrkers

[t

 “.;ase, Rather than merely prescrlblng a test for one element

iof‘the"'certi-fica"_t\:'ion 6§ocess, the regulation set out a series

of-criteria-thaq/applied to thewltimat® determination of 'L_
g 416 X , .

wheéther a union should be Eiftlfl d. In making the regulation,
o v ! :

the Nova ch@ia_Lintenant Governpr in Council ftelied on a-

provisiqg,tﬁgfxwas identical to the general enabling piovision
. ' - - . - N
417 "

in the Pulp and Paper Workers case.

»

”"“ﬁ” ' Duﬁinsky,'J} held the régulﬁtioﬁ to be intra vires
. s . .

and specifically-rejected the conclusions reached by Verchere,
J.“in'the latter case regarding the breadth of the gené}al

. - ; AL ! ' ,
enabllng clause. His decision in this respect.demonstrates g

.

‘con51derable rellance on tﬂ\'termlnology used 1n the clause,

\

virtually to—the exclusion of distinctions between the circum=

v ]

)

'stances in which labour relations statutes and war time %mergency-
legislation oBerate{ Similaily, he stressed a provision that

" empowered the Nova Scotia Labour Relations Board to certify

A:ig(1973>, 43 D.L.R. 3d 602 (N.5.5.C.).
4170 C. 584/73. : S o ‘
*supra, m.o301. - o
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.a group of employees "af the group is'otherwisg‘apﬁropriafé

+ as a unit for collective bargaining,"

418

<interpreting "otherwise

appropriate"” to inéorporate‘the prpvisions of the regulations:

more than "assist" since it*pro%ided that thé‘"Boérﬁ shall

The -words "ofherwise appropriate" can hardly be
termed "precise -and unambiguous". Section 18(1)(g)
of the Act imposes on the Board the responsibility
of determining if a grcoup of employees is a .unit
appropriate for collective bargaining and the criteria.
set forth in the new Regalations, s. 1, assist - '
the Board Iin dectding iksther or not the unit is
"otherwise appropriate. -

<

Tn point of fact, the Tegulation purported to do
. ' -

N -

require to be satisfied of the existence of the criteria there

‘enumerated.,

. 0of the Board to be statutorily circumscribed by the Lieutenant

N
for a co
he seems

statute, without appreciating fully the broader considerations

‘§b have confined his attention to the Words of the
/

n420\ Essentially, Dubinsky, J. found the discretion

- Goyernar'in Council's regulation-making power. In looking

1

flict between the regulation and the statute in question,

-

suggested by the applicant:

418
419
420

. . ! .
Trade Union Act, S.N.S. 1972, c. 19, s. 23(1).

These additional requirements are unique and novel,
and do not exist in any other Labour Relations”
Act' in Canada. It is important to note that the

" Trade Union Act was revised and re-enacted as a

new statute as recently as May 1972, and many changes
and innovations were included. If the Legislature
had intended to discourage certification for craft
units, it would have done so. If the Legislature
"considered that changing times or circumstances
dictated additional criteria or requirements to

be met, it would have included them in the new

Supra, n. 415 at p. 624.
Supra, n. 416 at s. 1(1).

. - -
. .

wh
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The Br'Fish“Coiﬁpbia §na‘Nova Scotia labour rglatioﬁé
cases’bgfray‘the :Eh

e divergence of attitude as do, the majority

and dissenting judgements in CKOY and Mcﬁldowney.r In the

" area of labour relations, this -divergence has most recently

.

surfaced in Telecommunications Workers Unionm v, B.C. Telephone

001422

where. the British Columbia Court of Appeal considered

-a regulation made under paragrabh 60.2(d) of the Canada Labour .

Code."i-23 This provision empowered the.Governor. in Council

to : - : .

make regulations for carrying out the purposes

and provisions of this Division and, without restricting
the generality of the foregoiﬁg . .. _
' (d) prescribing the circumstances in which
a lay-off of an employee shall not

be degmed to be a . terminatiom of his
emplozment by his employer.

énd related back to.gubséction 60k4) thch deéhéd.a'lay-off
to be a "termimation" except "where othérwise prescribeq by
regulation". The importén&é of-thislﬂeemjng provision sprang
from the féét that subseétion‘GO(lj required an.employer.to

: . [ ’ . : i
give notice to the- -Mimister of his intention .to "terminatel -

a prescribed number of employees. Hence., the POWS{\Engﬁiied

‘1

under paragraph 60.2(d) enabled thé Governor in Council to
narrow the circumstances when an employer was required to
) . . . : .
\give ngplce. However, the impugned regulation purported to
-

Supra, n. 415 at p. 617. -
[1983] 2 W.W.R. 274 (B.C.C.A.),

421
422
423

T°PR.s.C. 1970, c¢. L%1, as amended by R.S.C. 1970 (2d Supp.),

c. 17, s. 16, .

.
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—

-do so by prescribing, inter .alia, that a lay-off was not a

termination if the employees were notified that they would

“ I

be recalled back to work within 6 months and were in fact s

so recalled. - ' . | ﬁ ))

At friél, Speficer, J. found the regulation to be

"

ultfa vires because the .circumstances prescribed for excluding
the notice requirement could not be determined until well
after the date on which notice would otherwise be required.

Thus, he stated: - H‘ : ) . . bl
- . . one of the primary-intentions 'of the operative
provisions of division V.2 of the Act is to assist .
the class of émployees, which includes these petit-
ioners, in finding other employment by giving the
Minister and themselves Ehrough the trade .union

a longer opportuniéimii/f{nd other employment., If

the notice is not &d to the Minister or to them,
they are deprived of that opportunity to which

they are statutarily (sic) entitled. Regulation -
30(c)(ii) has the practical effect of making the
employees wait until after the end of the 16 week
period specified in s. 60(1)(c) for notice to the
Minister and until after the time in which ‘they

or their trade union are entitled to a copy of
that\notice, before knowing whether they were entitled
.to have notice giveazﬁo the Minister and to themselves
in the first ptace. '

This sort of analysis is'reffeshing'gnd demonsﬁrétés-
that courts ofteri need not look very far for solid baseé\@pon
which to determine the limits Aof":ule—making powers,
ﬁhat is discouraging is that only-one\jud&e of the Court of
'Appeal appréved of this approuch}. The majoritf judgement
is difficult to fathom, if not‘pagently illogical. At omne

.point, MacDonald, J.A. admitted that the scheme of the Act could not work
) . - ‘ 3 .

4’2"[1982] 6 W.W.R. . 97.
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A

- unless the question whether the action taken by the employer”

is a. termination or a lay<doff were determined not later

’ 425

than the.date of cessation of work. > Yet, in the next breath

.he stated:

.- " The result is that the action of {the employer may
then be characterized as.-a lay-offf but whether

it is indeed a‘lay-off, or a terfination, will

not be known until there is eitfer a Ttecall, oz

"a failure to recall the employegs to work. Thus
it is the Code which contemplatks, and creates,
the situation of employees not” knowing for certain
un'til the recall te wérk, whether the action taken
by their employer was a lay-off\Pr a deemed termination.

In order to provide some solace to the employees, MacDonald,
L) ’ ’ ' ’ .
J.A. went on to conclunde that if an employer dees not in fact

tecall his employees he commits an offence for not having

given the notice required by subsection 60(1). That Parliamgnt
could have intended such a scheme of catch=22%s is beyond belief
and one hopés that the maﬁter will be corrected in tﬁe Supreme
Court,426.

.

With the exception of the Operafing Engineers case,

all ¢f the cases examined thus far have involved?&ésential!y

. definitional regulatory instruments. When one turms to the

additional” requirements cases, ‘the method of judicial scrutiny

is much” the same as Re Silk,427 a recent *Federal Court of.. %

Appeal decision,'demonstratés. It involved section 85 of

the Unemployment Insurance Regulation‘?—z8 which, with respect

¢

425Supra, n, 422 at p. 280.

1§?Leave to appeal granted February 8, 1983.
(1982), 39 N.R. 523 (F.C.A.); . aff'd by the S§.C.C. on March
1281983’ adopting the Teasons of the C.A.
""C.R.C. 1978, c. 1576.

ry



to fishermen, altered the statutory requirements for qualifying

i 158

for unemployment insuTance benefits. Under the Unemplbyment

.

Insurance Act, applicants were requiréd to have a certain

number of weeks of insurable employment within the 52 weeks

b

1mmediate1y preceding the date of their application. However,

-~

the regulation shoi}ened the quallfying period for fishermen,

~potgntially excluding some who would otherwise qualify for

bepefits.

The Unemployment Insurance Cqmmission sought to ' \?xjy

justify -the regulation on the basis of section 146 'of the

Act.
fishermen and their employees within the purview of the Act
and

provide unemployment insurance for such fishermen.'

This section empowered it to make regulations for bringing

429

LY

. . all such other matters as are necessary to

430

Thurlow, J. rejected .the claims of the Commission,

-stressing both the inciusory aspect of paragraphs 146(a) and

(b

as weli as the speéific provisions of the Act governing

e ————

fhe Tength of the qualifying period. tnce paragraphs

429

=

L4

Unemployment Insurance Act, S.C. 1970-71-72, c. 48, s. 146(a)

198 (b)

432

Fi

at s. 1l46(c).
n. 427 at p. 528. .

at p. 529: - *

. . . it seems to me to be clear that it (s, 146(c))
does not authorize the setting up for Such fishermen
of a separate and more restrictive unemployment
insurance scheme requiring them to qualify in a -
different period from that prescribed by s. 18

of the statute itself for an "insured person”

.. . In my opinion, therefore the requirement of
$.85(1)(b)Y{(i) of the regulations that the twenty
weeks of insurable emloyment be within a peripd
~commencing with the last. Sunday of March is in
conflict with the statute and is ultra vires and
invalid. ’

A
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(a) and (b) could only be used for the benefit of fishermen,

the noscitur sociis principle'bf the interpretation suggests

thdb the geneTral provision in 'paragrah (¢) was intended to
* ) " .

be used in the same manner. Here, then, the breadth and complete-

ness of the statutory provisions ousted jurisdiction to make

delegaggdfiegislation on the same subject matter.?Bs

Cases similar to Re Silk reveal that the courts

- have struck down regulatory instruments that purported to

impose time limits on exercising a statutory right to request

434

——— =

and receive reasons for an Immigration Appeal Board decision

or requesting ublic Service Staff Relations Board to

review a decision.435\'Regylations that added to the statutoxr

fisﬁing trawler licensing requirement of nation y a further

hY

requirement’ that a trawler be buil Canada4:36 or- that fequired

-~ 20 applicant for citi ip to swear an oath renouncing his

izenship in addition to the oath of allegiance,

N required by the enabling legislation have alsoc been declared

437

ultra vires. Finally, -a fishing regulation that purported

to transform a mens rea offengce into an offence of strict

. P : 4
liability was also considered ultra vires. 38 Although the
r - . .
expressio unius principle was not cited in these cases, it
. 9 )
433

43,P€arce, op. cit., n., 165 at .p. 181. _ . . .
Alvarez v. Minister of Manpower and Immigration [1979) 1 F.cC.
433 (C-A.). P '
436A.G..Can. V. P.S.S.R.Pl, supra, n. 390.
4,37,1~Iational Fish, supra, n. 265,
43gllin v. The Queen [1973] F.C. 319 (T.D.). -
R. v. Sigmund [1978] 4 W.W.R 336 (B.C. Cty. Ct.). See also
Re Mallberg and Ferguson et. al. (1984), 3 D.L.R. 4th 755
(Ont. Div., Ct.). 4 R '

. +

N
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aptly describes the rationalia of the respective decisionsl

\\[/\\Ihe detsil contained in the enabling legislation was found

to be sufficient to exclude delegated legislative power to

4
- e

imp@se reqﬁirehen;s*of_a‘"subétaﬂtial"'nature and sharply .

differentiates thém from cases such as CKOY where ;he-énablihg
1egisla£ion provided little mor? than a mechanism for conferring
powefs. Although the enablxng powers in the statutory alteration

casefs were most often phrased at least as broadly as those

. ‘ 39 ;
in the purpose cases,4 they were construed far more marrowly.
A . o,

v e e e

This more restrictive construction of powers of

T elegated legislation clearl turns on the application of
g A Y PP

jud1c1ally developeﬁ rules of interpretation. In many of

et

the defin onal cases, one can discern the underlying resencé
. riy p

af the rule of strict interpretétiop applicable to taxation

:

] ' o
statutes; similarly, the noscitur sociis principPe can be

identified béhind the decision in Re Silk, while the .concern.

with not fettering the Labour Relations Board's dlscretion

. b
-~ [

in the Pulp and Paper Workers case is also clearly v131b1e._ :

_However, the availability of such legal tools has not necessarily -

guaranteed or improved the .correctness of their decisions.

: . . } L
— Statutory provisions hannbt'bﬁ_békéh to restrict the scope '
439 C . ) : ‘
. Trans-Canada Pipe Lines, supra, n. 391, Pulp and Paper Workers,
_‘supra, n. 391, Telecommunications Werkers, supra, n. 422,
L and Ulin, supra, n. 437 all involved broadly worded enabllng

clauses authorizing regulatory instruments to be made eithe¥
"with respect to'" the general subject mattew of the ‘legislation -

or "for carrying purposes." In addition; Trans-Canada Pipe
Line dealt with a "Henry VIII" clause while Pulp and Paper
‘Workers was subjectively phrased. o N

A\

-‘t.'c}.}-
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of delegated legislative powers merely on the basis of a passing

similarity of subject matter., For example, there seems good

, FTeason to question the conclusions reached An the time limitation

‘ 40 - *® " : . -
caies noted above.+ Surely the right to receive reasons
- B / ~ :

for a decision or to have:a decision reviewed cannot be altogether

“unqualified as to the time within which they must be exercised.

+

In neither of !the cases referred to did the courts discuss oot

. . . i . .
the ability of individuals to exercise these rights.or the
administrative problems‘that would result without time limits., -~
' ' ' . ' {
—~ . .
Rather, they simply assumed that the rights could not be qualified

in this manner. . ]

v | | S

440
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Division E'- Obligation to Act Legislatively . .\;

My review of substantive judiciC{ sdrutiny has,
F
up to this point, concerned limitations on what may be ‘included .

in delegated leéislation; Howevef,rthere'is a large body

,of developing case law that in effect places limits on what

L e

may be excluded from the content of an instrument of delegated

legislation. The focus of this case law is Brant Dairy Co, Ltd.

v. Milk Commission of Ontario.4é1 This decision demonstrates

that when an aﬁfhority is given power to make delegated legis-
1ation;_it'mu£t make rules, as{opposed to reserving to itself

discretion to regulate on a case by case basis. This propositioh

turns largely on the concept of delegated legislation considered

2l

. @ '
in Part I and the distinction between legislative powers,
‘ ‘-\l . . .
on the one hand, and administrative or judicial powers on

the other.

In Brant Dairy, the failure. to make rules in the

: | .
exercise of a rule-making power was perhaps as blatant as

one is ever to find. The case involved a milk marketing board
that was empowered to "make regula
‘ v

@ns with respect to milk,

-ﬂroviding for" the licensing of milk producers and the allocation

442 However, Iin dealing with quota alloéaﬁion,

] .
of quotas to them,
the impugned regulation did nofhing more than reproduce the
te:hs of the empowering provision, conferring on the board
. , g & -
(1973), 30 D.L.R. 3d 55 (s.c.cC.).
See the Milk Act, S5.0. 1965, c. 72, ss. 8(1) and 11.

Aua
442
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- ' . . . . .

discretion to allot and cancel quota as it "deefled proper"

In striking down the regulation, Laskin, J. (as he then was)

wrote:
A statutory body which is empowered to do something
by a Regulation does nbot act within its authority

by simply repeating the power in a Regulation in

the words in which it was conferred. That evades
exercise of the power and, indeed, turns a legislative-
power into an administrative one. It amounts to

a redelegation by the Board to itself in a form
‘different from that originally authorized; and

that this is illegal is evident from the Judgment

of this Court in A.-G. Can, v. Brent (1956), 2

D.L. R&3(2d) 503, 114 C.Cc.C. 296, 1956 [S.C.R.]
318.¢% : : N

,Althbugh Laskin, J. approached the case from the
Standpoiﬁt of subdelegation, this fraﬁe of referencé‘dogs
not seem quite apt, since suﬁdelegation typically occurs when_
one body confers poﬁer on.another, It is somewhat anomalous
to speak of é body delegating power to itself. As "~ Professor SN
Willis points out in his comment on a quotétion from Hdth

444

V. Ciarke,

What is "delegation"? "Delegation, as the word
" is generally used, does-not imply a parting with
powers by a .person who grants the delegation, but
points rather to the conferring of an authority
to do things which otherwise that person would
have to do himself. . . . it is never-used by legal
writers, so far as I am aware, as 1mplying that
the delegating person parts with this power in
such a way as to denude himself of his rights."
The fact that the authority named in the statute
has and retains a general control over the activities
( of the person whom it “has entrusted the ®%xercise
of its statutory discretion does not, thetfefore,
T save its-act of so entrusting to him the discretion
from being "delegation" and so falling within the

443

44,1bid., p. 582.

(1880). 25 Q.B.D. 391 at p. 395, per Willes, J. >,
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ambit of the maxim. If, however, the authority
exercises such a substantial degree of control
over the actual exercises of the discretion so
entrusted that it can be said to direct its own
mind to it, there is in lixsno "delegation" and . &\;

the maxim does not apply.

The maxim to which Professor Willis refers 1is,

of course, delegatus non potest delegare and, as he has demon-

strated, it is essentially a rule of comrstruction used in . -

the interpretation of provisions that confer power. It presumes

that, when a power is given to a particular individuyal or

body, it is given on the understanding that it’ will be exercised
h = .
by that individual or body. Thus, in Brant Dairy, it is difficult

to see how the maxim could have any apﬁ}ication."Rather,

Laskin, J. under the guise of the rule against subdelegation,

recognized a much broader rule prohibiting the transformation

of legislative powers into administrative discretion.4ﬁ6.\/f
Subdelegation is unquestionably the most common

method by which the_Brant Dairy principle is violated. Tt
. 4

involves the transfer of power to complete or flesh out a

-

schemerembodied in delegated legislation. Such transfers

Jare not universally prohibited, .but depend for their validity
o ,

cn, a number of rules that have grownup :kder the delegatus
maxim. However, before discussing these, I propose to canvass

a number of other groups of cases that also seem to fall within

445

4A6W11118, loc. cit., n. 70.

The proof of this lies in the manner  in which Brant Dairy
has been applied in subsequent cases such as Canadian Institute
of Real Estate Companies v. City,of Toronto (1975), 5 O.R. 24
736 (C{A.) and Butler Metal Products Co. Ltd. v. Capada Employment
and Immigration Commission, supra at n. 82. R




the Brant Dairy principle.

-

The origins of Brant Dairy can be tr@oéﬁ back throggg\

447 7
and alsec appear to underlie cases involving

a number of cases,

delegated legislation that was ruled invalid because it was

discriminatory or vague.

In the vagueness cases, the delegatgd legislation
_ g ‘ g b?

in issue did not indicate with reasonable cextainty what was

expected of those being regulated and, in a sense, delegated -

to the courts the task %igﬁleshing gut the requirements in : S
8 : : | G
enforcement proceedings. ) .. &
Inqthe discrimination cases) 'a similar breach of
_ . :
the Brant Dairy principfe appears, in so far as the delegated

}

legislation in question had too narrow a focus and‘aidﬁpot
1

-

v A

447 . ) . ) .

See. e.g. City of Verdun v. Sun 0il Company ULtd. [1952] S.C.R. 222

and Vic Restaurant Intorporated v. City of Montreal [1959]

Aiag.R. 58. .
Most of the vagueness cases have involved regulatory provisions

that, because they have penal consequences, attracted a generally

stricter construction in favour of the accused. .Nevertheless,

it is arguable that they also turned on the Brant Dairy principle.

See, e.g. Cie. Miron Ltee. ¢. R., supra at n, 19; Re Weir,

supra, n. 370; Re Hamilton HosETtality Industry Assoc. Inc. and °

the City of Haffilton (1981), 32 O0.R. 2d 353 (Div. Ct.); Utah ., \

Construction and Engineering Pty. Ltd. v. Pataky [1966] A.C. 636

(P.C..); Springbank Mun. Dist. v. Render, supra, n. 19; butg.

note also McEldowney v. Ford, supra, n. 277 where this aépect

‘seemed not to impress the majority of the court. Also note

Senecal v. The Queen (1984), 3 OYL.R. &4th 684 (F.C.A.) at

p. 691 where Walsh, J. suggested that the determination of

whethey a delegated leggslative instrument is ,vague depends

on the type of person required to comply with/it.

'd



o 164
449 . : s . . .
apply generally.:’ The discrimination cases turn on the

notion of equality as between individuals whom courts conclude

to be*in the same "class".4§0 This sense of inequality finds

fuller expression in the later case law, particularly municipal
L]

zoning cases, where the requirement of impropriety is introduced.

In these, the very nature of zoning imports 'a sfignificant - ) g

degree’ of discrimination and improper or "unjusgt"

-’

discrimination

451

tends to manifest itself under the heading of bad faith. , 4

In fact, theylad faith ground of attack virtu ‘subsumes

discrimination such that the latter serves fprimarily as a

:

-

449ﬂs a ground Qf invalidity, discrimination is perhaps more

acctitrately descr? in terms of improper d scrimination,

in as much as all de egated legislation applyes to a defined
subject matter and, in this sense, discriminptes. This point,
is, however, (only 1mplicitly apparent from the earliern cases

which emphaszé"“?nly the narrowness and inequaliti%s of the
Egﬁulatory imstruments there in question..

See e, g.,Re T.W. Hand Fireworks Co. Ltd. [1962] O.R. 79%4;

“City of Toronto v. Miller’Paving Ltd.. [1965)] 1 0.R4-658 (C.A.);

Re Stilling (1961), 28 D.L.R. 2d 102; R. ex. rel. Cox v. Thomson

£19577, 9 D.L.R. 2d 107 (Ont. C.A.). . .
See e.g. Uxbridgeé v. Timber Bros. Sand & Gravel Ltd. (1975),

7 O0.R, 2d 484 (C.A.); Re Lacewood Development Co. and City

of Halifax"(1975), 58 D.L.R. 3d 383 (N.S.C.A. )y Petrofina

Canada Ltd. v. City of Moncton (1976), 13 N.B.R.2d 547 (Q.B.);

Hollett v. City of Halifax (1975), 58 D.L.R. 3d 746 (N.S.S.C.);

Lacey v. Town of Port Stanley [1968] 1 O.R. 36 (H.C. ); Hanson

v, Ontario University Athletic Assoc. (1976), 65 D.L.R. 34d

385 (Ont. H.C.). However, Dussault, op. cit.,'n. 98 at pp. 558, n. 601
asserts that one ocught not to confuse discrimination with

either bad faith or unreasonableness., 1In the municipal context,
it is difficult to see how this position- can be maintained

in light of the above cited cases. The concept of ‘bad falth

ha§ in many of these been broadened to include "impartiality'

(see e.g Petrofina) which is nothing else but dlscrlm}natlon.

The truth of Dussault's assertiomn may lie, however, in the

fact that .some courts {e.g. .Trustees of_Assembly Hall v. District

of Surrey [1975] 4 W.W.R. 608 (B.C.S.C.)) have not broadened

the notion of bad faith to this extent, but find a variety
of discrimination that has more in common W1th the conversion
of delegated egislative powers into administrative discretion.

%



device for providing evidence of bad faith: the narrower

.

the ambit of’a régulatory instrument, the easier itiis to -

identify the intent behind it and thereby show bad faitH.452

,wheth;; one regards-discrimination as an element
Qf baq:féith T as a grbuéﬁ of attack in ;téeif, it neve;tbeless
,demqﬁstratéslthe operation of the notion that delegated legisiation
‘quéh; to bé generally applicable.h Al%hough its operation =

is tempered by the additional requ1rement of 1mproprlety,
Mz, Ian‘ngers outlines its impOTtance‘in relation to zoﬁfﬁg

by-laws where the courts have been perhaps most reluctant

to- find improper discrimination; -

. S While the authority of the council to amend restricted

area by-laws is undisputed, “the result of the cases

is-that it must endeavour to act in a general way.

However, a by-law relating to one parcel of land

is not necessarily. illegal becausewsit is spot rezoning

i¥ it is passed in good faith and in the public

. . interest.  In"Ontario the question has been resolved
in favour of spot rezoning whereas in British Columbia
fair play is still the name of the /fame and what .

5\;J- _ cquncil. does for onew«it must do for all the players.
Ry Yet it is always open to a resident adversely affected
: by a by- law alterlng ex15t1ng restrictions in an

. . .area to challenge' the action of the council on

the. basis that it is discriminatory and solely

. . -~ .

L

rl

2 ) . A _
5 See, ‘e.g., Hollett, ibid..see also Lovgren, loc. cit®, n. 315
at pp. 282-3. » e - © ) 3 p:
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"for the benefit of a private 1nd1v1dua1.453

If the Brant DBer principle that delegated leglslatlve

powers must be exercised legislatively is rTooted in cases
deeling with subdelegation, vagueness and discrimination,

two quite recent decisions demonstrate that the courts now

seem prepered to émp}oy it on‘a much broader bases. In Jiminez

Perez v. Minister'&ﬁ Employment and Immigrationﬁéa, LeDain,

J. considered a statutory power to “"prescribe” exceptions

. to the requirement'that prospective immigrants and visitors

to Canadé obtain visas before appearing at a port of entry.

1 ' 2
In constru1ng the scope of this power, he stated:
N The respondents rely in part on the words "Except ‘ﬁ
in such cases as are prescribed" in subsection
o
453
Ian M. Rogers, Canadian Law of Planning and Zoning (Torontos:
1973) at p. 198; see too Re St. John's Trotting Park Ltd. and
Town of Goulds, No. 2 (1981), 122 D.L.R. 3d 534 (Nfld. S.C.),
apd Trustees of Assembly Hall, supra, n. 451. In the latter
-case a by-law created a spe01al zone for church use, but did.
not. in fact designate any land as such. The court,concluded
that the municipal. coumcil’ }ntended to des1gnate these zones-
plecemeal by amendlng the by-law. Rut#an, J. struck down~ the
provision,. relying on the "c1a551c def;nltlo} of discrimination”
set out in Forst v. Toronto: - L
When the Municipality is given the right to regulgte,
I think tfhat all it can do is pass general regulations
affecting all who come within the ambit of Municipal
1eg151at1on It cannot 1ts;2& .discriminate and

v

. - glve permission to ene and refuse it to- another. .

. " [(19%23), 54 0.L.R. 256 at g/ 278:.)

- -Then, adopting this definition, he concluded:

. . ., it is just such discrimination that the munici-

pallt} in ‘this case may exexcise, albeit intending

to ac’t in the utmost good faith, when it may vote

favourably’ for one bylaw appllcatxon and unfavourably

for another. _Thus, to crgate a zone classification

without a spec1f1c zone leads inevitably td individual .

discrlmlnatlon and” must render the purported zoning

454 bylaw meaningless and void as eultra vires. {(p. 620)
Supra, n, 87; see also Re Creative Shoes L;é., subra, n., 87.
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9(1). "Prewcribéd" is defined in subsection 2(1)

to mean "prescribed by regulations made by the

Governor 'in Council", and paragraph 115{(1)(ii)
- empowers the Governor in~“Council to make regulations
"prescribing any matter required or authorized
by this Act to be prescribed." I am of the view ~—
that these provjisions confer authority to make
exceptions fo the rule in subsection 9(1) for certain
categories or classes of immigramts or visitors
rather than to grant exemptions from the rule in
individual cases. It contemplates exceptions of
a general, legislative nature to be applied to
individual cases. That iisghat is implied, I think,
by the word "prescribed". - :

In this passage, LeDain, J. is cleariy,émploying
A

~

a concept of legislative powers akin to that discussed in  °

Part I.

The second case is Dale Corporation, which'I have

already discussed in the context of formal and procedural

6 X ' . .
scrutiny.45 The court here examined what the Rent Review

=]

.Commission was attemptiﬁg to do by administrative action (issuing

internal guidelines) and found that it was in fact legislative

L

action that demanded implementation through the Commission's

. delegated legislative powers. In a sense, the case represents

the .obverse side of the Brant Dairy coin, the transformation

‘of an administrative jnto a legislative power. However, precisely

the same considerationls underlie both cases, though they are
« Q3

® > ’ ' ‘ .
more precisely elaborated in Dale Corporation. - Thesg consider~

ations havé\two -socurces. The first is the concern expressed
in the doctrine of natural justice that a party to an administ-
rative or quasi~-judicial proceeding be able to discover the

) . o . ™.
i ‘ . e ’

igglbid., p. 169. . . :

Supra, pp. 55-7.

bl
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case he or she must meet to-obtlain the reliéf sought. h

second is Lhé’;;tion of equality '"before and under the law", "

\ .
a notion soon to be enforced through section 15 of the Canadian -

457

Charter 6f Rights, and Freedoms.
Although section 15 is not yet in force, the Charter C

has glready p:ovided some impétgs for 1its deve}opgfnt of an .  i\\/r

obEligation to act legislativelyy 1In Re Ontario Film And

Video Appreciation Society and the Ontario Censor Board®8

the Court considered section 1 of the Charter which permits

the rights and fregdbms set out therein to\pe narrewed by

; ‘ : - ké;:{‘\“
"reasonable limits prescgibed by law." The couftxgziitru d
"law" to mean statute law, regulations and the gommon<la ’

rejecting the contention that regulation by-ﬁdminiétrative
A -

discretion came Litﬁin that term:
law cannot bEJNague, undefined and totaly discretion-
ary: it must be ascertaineable and understandable.
Any_ limits placed on the freedom of expression
+ " cannot bg left to the whim of am official; such
limits must be artiqgulated with some prggésion_
or they cannot be considered to be law.

If the Ontario Censor.Board case provides the ultimate

inspiration fofr the obligation to act legislatively, it does

not, contain much insight into its extent, Cases such as Capital

Cities Inc. v..C.R.T.C.460 demonstréte that it fs limited 7

. R . -/

4 ” ) : ~ - ’ ) + .
57This section comes into force omn April 17, 1985: see subsection-
. . : B . :
355(1983), 43 O.R~2d 583 (Ont. Div. Ct.)., . * . -\

Ibid., at p. 592.

(1978), 81 D.L.R. 3d 609 (S.C.C.); see also Wimpey Western

Ltd., v. Standards and Approvals of the Department ,of the Environ-

ment (198%4), 2 D.L.R. 4th 309 (Alta. C.A.).-. . - .
‘ . S :

460

&

- -

)
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and that the courts are sometimes prepared to allow imprecision

or the conferral of broad discretion in delegated legislation.

" In this case, Laskinr\Q<J.C. held that’ the Bnoaqcﬁsting Actf-aj
lconferred on the-C.R.T.CZ powers broad enough to ﬁe;mit it {.
to regéﬁﬁte the bﬁrgeonigg cgb{e television induétry'on an
ad hoc basis, laying down only informal "guidelines™ for the

exercise of its licensihg discretion.+61 However, he clearly

recognized that the ihdustry was in its infancy, asserting:

An overall policysais demanded. in the -interests
of prospective licensees and of the public under
such a regulatory scheme as is set up by the Broad-
casting Act. Although one could mature as a result
bt ( of a succession oﬁ)applicatlon262there is merit
w _ in having it knowr/ in advance.
[N

N La;kiﬁ, C.J.C. did not say whdt'shouldAor @hﬁt happen when

the policy has "matured"._ Arguably, at that point an obligation
policy | . 2bly P

to make delegated legislation matures as well. ,If the purpgge

of regulatlng a given area is to provide gnldance and direction

o
to its development, its” regulatlon cannot be left Morever
A . . e 463
- in Q@gwhands of administrative discretion. The. greater

the experience of a regulatdry authority, the more it should

solidify that experience in legislative imstruments in order
to give notice of .its policies to those affected and to enable

icies in planning qﬁeir affairs.
. ' b .
: ~

461 ¥

V- them to tely on tﬁige'p

One should note how this constructiom corresponds to the broad
T interpretation given to the Broadcasting Act in CKOY, supra,
T &62270' .
. : 463Supra, n. 460 at p. 629, ,
SZe Re Phllllps and Reglstrar of Hortgage Brokers!{, supra,
S 1137 , : : /
dl' ‘- "
Ak . ~
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In*the past, the courts hafé exerted préséure in

ths regard using twe pJinmeiple methods. TFirst, they have
. ké

sified documents a "delegated legislation, éven though

ded as such by the authorities that made thgm.h6

they have prevented regulatory bodies from unduly '

3 . * :

Second

fettering their discretion or. considering irrelevanti matters
threugh the formulation and use of informal policy guldellnes.‘63 2

However, these tools have provided at‘begt'an_incoﬁpleie

- d N ’
). solution %o the fundamental problem of controlling administ-
: o - LIS
rative discretion. Arguably, there is a need for'ta more direct
- . AN
. \ . ,
device, nemely, the duty to act legislatively. v -
. If one turns to the case law in the United ‘States,
T
LUy '
A
A - {
L}
| e - $
- , : 7
) . o - -
l -
‘és'lSee supra, n. 129. >~ B
Iy 2 . B v
H63. See Molot, op. cit., n. 52. . . ) \\\
? - ~ )
. q
or
, e ‘.i ~ .)
fj 3 ™ Y
r LI +
S ' R
4 . A
A ‘
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the developmqﬁt of a legislative obligation appears aiong

464

LY

s, Professor

these lines. , In his Administrative Law Treatise

Davis has reviewed a number of cases invodiving "required ™ =«
) " . . . ' ] . 4‘65
rulemaking” on the basis of the non-~delegation doctrine,
- ' ’ ' * ’
~ : .
; denial of due process,¢66 v.r&tgua:aness,'q'67 requirements of "fairness

\ ]} A
[)J//\Eﬁﬁ?prqprf%ty arising out of implied legislative intent,468
. : &/

: ' : 4
and -avoidance of rulemaking procedures. 6? As in Canada, 7

these U.5. cases involve the issues of procedural requirements
. .

and legal effect, However, there appears to be a fiar more

' f

extensive tragition of informal or "interpretive' rules in

70 . -
/Z;?t countty+ and the_courts have not, until quite recently,

* o

&questidnéd an\.agency's powers to sfake such rules. Although

interpretive rules are generally givemn great welight in judicial

LN

review of administrative action, they dre not binding on courts

Jbecause they do not embody the exercise of ""delegated™ legislative

.power.471 Essentially, thege rules entail the construction

- 0of 4tatutorysprovisions, construction that is necessary when
. 1

one confronts a legislative sch%pe at the level of day to

_\ L —
464 - :

upra, n. 34, . -

Environmental Defence Foundation v. Ruckelshouse, 439 F, 2d
igg {(D.C.Cir., 1971) at p.‘ﬁg8. :

Holmes v, New York City H¢using Authority, 398 F 2d 262 (%d;
2%;., 1968). A .-
&68Papachristou v. City of Jacksonville, 405 U.S. 1356 (1970).

“Port Terminal Railroad Association v. U.S., 551 F. 2d 1336
#g&h cir., 1977). _ _ .
47oMorton v. Ruiz, 415 U.8. 1499 (1974) at p. 232, 3’ :
See Davis, op. cit., n. 34 at pp. 46-54; Skidmorerv.‘Swift.
0., 323 U.S. 134 (1944) at p. 138. o ‘\& Lﬁé‘

Davis, ibid. at pp. 59-64, 411; Batterton v. Francis, 2
U.S. 416 (1977). ' e .

-

- . n

- ' ‘Q ' X RS o - /—\\\_/
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.. : ‘ Ve
day administration. ‘Davis g?bfhes out the character~of

interpretive rules in terms of their ‘distinction from legislattve

"rules, assefting that a court is bound by the statutory intef:f

<, |
. pretation embodied in the latter and cén_only.inquire into ;
473 L A

their valiaity. Thus, the‘distincf{on involves the degree

of permissible judicial>scrutiny in each case. ——

The push towards a . delegated legi apiqn leigatioP

. w : . . "i

in the U.S. appears’to come from two directions. On the one |
. , ‘ S i
hard, some courts have, in effect, held that rules promulgatéd

-

by an‘agencf‘as interpretive rules are to be treagnd as legiﬁlative:
o SRR § 474 A

for the'purpose of binding the agencyﬁﬁn question or at%ﬁadting“

) H }

: ]

the requirements of the Administrative Procedures Act.fJS !
C ' R t

On the other hand, they have invalidated administrative action

: - . !
that was unregulated by legislativefrules.ﬁj6 The.}ational%

for doing sq;has‘varied, tufning in some cases on the inffJngement

of constitutional rights and the burden of proving that the

{
477 '

administrative action involved was justified or met thq Lo

) ) ' . . Do
demands of due proces§.+?§ The due processxcequirement most .

of ten imports as well the notion that-a parti

——

1
cipant in an’' -,
. : i

4

A . . . . - G ,
administrative process is entitled to know the case he must

4JzT.’:&xa"ﬁ;ioh and labour law are prime eﬁamples of areas. where

interpretive rules have been used extensively in the U.S8./7"
=i$§ Davis, ibid., at pp. 55-56. ‘
474David,'ibid., at p. 59.-" . ‘ ]
Davis, ibid., at pp. 100-5; Morton v. Ruiz, supra, n. 469,
475 : T a1 ! :

476DaV1s’ ibid., at pp. 78-94,. -
Davis, ibid., at PRy 128-40,
. 4_.,8Moral,&:s v. Schmidt, 419 rF. 24 1335 (7th Ci 2 z
Sherrill v. Knight, 569 F. 2d 124 (D.C. cir., }; So
v. Kauffman, 418 F. 2d 163, (7th Cir., 1969); Campbell v. HcGrude
- 580 F 24 5%1 (b.C. Cir., 1978).

LN

( . x// o



T

. . 7 » ! .

. v . 172
make. or'meet.479 »

hﬁ\ﬁ ;,Supgrimposed on a number of the cases just cited

’
1

is the view ;hat adm;nistration without enupciated standards

w480

tends to be 1nherent1y 1rrat10nal and arbitrary. - This

view is perhaps best expressed by Gessell ‘D.J. in Kent ,Farm

Co. v. H1115-481 ~

>

Q-Here, as in the past, HUD (Department of Housing
and Urban Development) has again failed to observe
minimum requirements in this respect {protecting

against administrative arbitrariness). Admittedly,
HUD confronts a monumental task, I't~.receives vast
sums of money and operates a variety of progtams v

affewtinng fundamental aspects of the lives of many
people, and its various-units and divisions are
netessarily assigned different aspects of the agency's
;tonal responsibalities. But whatever the difficulties,
this process must always be coordinated to achieve
the ultimate goals set by congress, and the larger
aspects of HUD's missions must not he los.t in a
- maze of individual bureaucratic dec351ons by those
having only limited responsibility and concerns.
So long as the agency prOZeeds piecemeal by individual
dctions that cannot be fltted 1ntqqa coherent program
. .addressed ;@ the agency's 1arger reponsibilities,
. . it may expect imcreasing d1ff1culty~1n the courts,
' - which have a constitutional responsiblity to see
that federal statutes are administered in4gzmanner
consistent with congressional directives.

The additional due procese considerations that underlay this
. ) :

]

r

decision do not dettact from the significance, of these comments.

Wil °
- L]

+?9Davfs;’oe.'c1t n. 34 at pp. 135~-6; City of Santa Cljra v. Kleppe

418 F.. Supp. 1243 (N.D. Cal., 1976); Port)'Termina‘l Railroad
AssofTation, supra, n. 468; Franklin v. Shields, 569 .F.. 24
784 (Ath Cir., 1978); Harnett 'v. Board of Zoning, Subdivision .

. and Bulldlng Appeals and Plannlng Board 7 350 F. Supp. 1159

‘gg V.Il., 1672),. , ’

481Harnett ibid. o .

4go17 F. Supp. 297 (D.C. Cir., 1976).
Ibid., rat p. 302. -

S ‘ .

-
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- 483
As in a number 'of other cases, the court has here found
the delegaﬁed,legislation leigafion to arise from the very

existence of a huge bureaucracy.

Although the ‘cases-cited above demonstrate a trend

towards required futﬁgmaking in American jurisprudence, this
- : v ’( -
movement has not been clearly defined or free from criticism,
. 4

In addition, the courtsAgave themselves expressed concern
' N .

about unduly restricting the discretionary powers necessary
to develop policy or respond to variable circumstances. The

detail of required rules .varies with these needs‘w4 and the

-

ablility of aaministrative agencies to develop policy through

85

adjudication remains largely intact,¢ although there are

indications that majbr departures from adjudicatively established

486

law may attract rule-making requirements @

or an obligation
to give a "reasoned analysis-indicating that prior policies

and standards are being’ deliberately chaﬁged, not casually

i,gnored.l"'qa7

The U.S. Supreme Court case that goes the furthest
towards required rule-making has, coincidentally, sattracted

the greatest criticism from Professor Pavis. The broad language
. N - r' —~

4‘83See e.g.. Morton, supra, n.  469; also note Camﬁbgll, supra,

n.” 478 where the court Qoted that the defendant prison authority
had itself issued a directive to jail superintendants to establish
rules governing contact visits and security assignments forf
&gﬂficted persons awaitdng sentencing. )
4‘858'313'e.g. MNygrrill, supra, n. 478, ] '
See S.E.C. v. Chenery Corp., 332 U.S. 194 (1947); N.L.R.B,

-

Bell Aeorspach Coa, 416 U.S. 267 (1974). : .
186 . ‘
'487N.L.R.B. v. Wyman-Gordon Corp., 394 U.$. 759 (1969). - §

- Greater Boston Television Corp. v. F.C.C,, 444 F~. 2d 841 (D> C. ~
Cir., 1971) at p. "852. . ’
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and 'scantily articulated bases of Morton v, Ruizd'88 pﬂtentially

tie the hands of administrative agencies by not allowing them

any-scgpe to use either adjﬁdicatiVé/methods or interpretive

Tules.

Davis Has. commented as follows: |

-

»
o

The courts should push agencies to develop guides -~ :
for decisions, ‘but they can hardly insist on legislative’
rules in all instances. . . , Courts could soundly
prohibit unnecessary ad hoc decisions if doing N

so were practijcal. Operating without any standards .
of eligibility would be judicially condemned; ., . . a
good system--one that.could properly be judicially
required--is the one the BIA {(Bureau of Indian '
Affairs) used in the Ruiz'casé involving an explained
decision, based on a meaningful standard stated

in a Manual that was open to public inspection. -

The Courts's prohibition of ad hoc decisions is

a move in the right direction -that went much too ~
far; the Court can and should fashion more reflned
instruments .to influence or Tequire agencies to
supplant ad hoc decisions with decisions guided

by rules or standards. The Ruiz case may be a

crude beglnzégg that is susceptible of gradual
refinement, '

Professor Davis"plea fer a flexible doctrine of

required rtule-making is‘appealing in its fuhctiohal emphasis,

and should not be. too hastily dismissed as"applicablé only

to the U.S.-

situation. Although there arezqertainly differences

-«

betweed Canada and the_U.g;, the reasoning that lies at the

ey

'/15
Y

-

core both 6f the Brant Dairy principle and "required rule-ma¥iag"

! . !

-

essentially the same. The differences lie in the extent

. ® ‘
to which similar concepts, such as natural justice and due

process, have been rapplied.; W1th the esta%llshment of constit-

Y

utlonal rights in this counpry, these dlfferences can only

488
489

Supra,

Davis,-

>

-

-

;o

n. 469, - ) g . s
op. ¢it., n. 35 at pp. 153-4,



diminish.

a

the creative poteﬂtial of their U.S,. c§unterparté,'rebutta1
may‘be possible by exdmining the nature and scope of the rule

<:>against subdelegation. The‘judicial application *gf this Tule

i

exhibits a considerable degree of involvement in moulding

a ¥

the limits of delegated legislative powefs. "In addition,

- the principles developed in-relation to subdelegation seem.
applicabie to the legislhtite.oblhgation insofar as the former
- B ‘I_

is .a species of the latger. .-

// .~ [

. If it‘isgarguéd that Canadian courts do not have S

*0
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Division F - Subdelegation and Incorporation by Reference

. - / '
The rationale for subdeleggtion and, indeed, for
' ‘ ~ s
. L 4 .
delegation in general, is that an authority exercising a delegated "

ﬁower is iwcapable of effecting its exercise in every detail
and that this is better accomplished ;,by subdelegating some o

490

of the responsibility, A similatsrationale applies when

a delegated legislative authorify re€serves discretion to itself,
. . - ; ‘
or attempts to castiit off on the courts.xy using vague termim-
ology. fn these céses, an authority is not, in the exe;ciég
of its legislative powers, completing that exercise of power
by spelling out the rules that it is charged with makiné.
As 1 have already noted, the legaliﬁy of—apbdelégation

is governed by the maxim delegatus non potest delegare.  As

a rule of construction, it does not impose an absolute prohibition

. - ) -
against subdelegation, but rather gives way to the extent .

th#é it is permitted by the relevant en legislation.

Indications of its permissibility m arise either from the

language of the enabling provision or from the cirdumstances

under which the power is'exercised.4?2

. RS
_Traditionally, it is moref[difficult to rebut the

pyesumpﬁion against subdelegatien in Yhe context of legislativeégB

- )
490 . _ . . y . . .. s
N See.G. Pepln & .,P. Quellette, Préc1§.de Contentieux Admln}straxlf,
i&léd' (Montréal: 1982) at p.'l@%. i
j4928ee €.g. the Milk Act, s. 8(6), supra, n. 442,
“See Willis, loc. cit., n. 70, citing Chemicals Reference,
$5§ra, n. 3. : .

See Dussault, . 'op. ¢it., m. 101 at p. 770. .

-+ -
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or judicial powers, as opposed to those that are administ-
495 ' x : .

rative. *© This unquestionably results from the discretionary

]
-

. - -
elements in the first two being generally much larger than
ST u _ g

those in the latter, Courts are more likely to approve the
- ) ’ . T e
subdelegation® ©f a power when the subdelegating authority‘
e ' , . . 496
retains a large meagure of control over its exercise.
Since, "administrative" .functions usualli import less discretion,

their-subdelegabiiity is easier.to ‘infer, 1In fact, the ﬁpestibn

of whether subdelegation is® permissible has fof the most part
. J_L . . . ) - . ’ .
been considered in terms of whether the subdelegﬁted-fuﬁction.]

Two somewhat similar cases decided by the Ontario -
-

Court of Appeal serve well to illustrate -the judicial'reliﬁncé

is administrative,

&

\.

on thé administratigp*leéislative distinction as a tool for_

e -

detfrm1n1ng the valldlty of regulatory 1nstruments that. subdelegate

»

powerﬂ% In addition, they affi:m the requirement that rules - .

be esf&ﬁlished‘with as much preé@aion as possible to ensure

4

that any subdelegated -power is no broader than necessary

| “.Both R. v. Joy 011 Co. Ltd, 9? and‘R; v..Sandler+98
N ’ — * . . PR N N ) . %

- - 2 . » L . - ‘.
involved municipal by-laws dealing with fire prevention. .7 co T
A o ' T & S . T

In the forger, the by-law regulated bulk storage .of flimmable L

- L ' > _ . . .

iggSee Reid and David, op, &it., n. 387 at pp. #88-92. . « 4 ﬁ -
See, Dussault, op.'c1t., n., 101 at pper 768-9, citing Re B.C: Hotel *

Employees Lowal 260 and Labour Relatlons Board [1956],”2 D.L.R. 460

...é-BGCCA) ° "

See Pepln & Ouellette, _E; cit., n. 490 at p. 19%4; Will%a, ' ) *
igg, ci't., n. 70. : i . - : o 1:” . "
498[1964] 1 0.R. 119 {C.A. ) p S . Lo
[1971] 3 0.R. 614 (C.A.). .. 4 . : -

- ' 5 ’ . . v

o

u.'..'. - .. i . ‘ . L] .
“ .
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liquids, req&?#ing that storage fagilities
e provided hiﬁh foam-fire extinguishing equipment
and such quantities of "foam producing materials
: ready for immediate use as méxgse directed by the.
L © Chief of the Fire Departmegt. .
In the yébtér caSE,‘thé by-law empowé;éd the Chief. to
3 inspect the fire pxotecﬁion equipment in any premiées
1 -and to make such orders for the installation, repair

!\ or replacement of f&aa pfoteqﬁion equipment as

L

he deems necessary. ‘

In neither case were tﬁéré'any express.provisions '.7 N //i
for .the subéelegation 8f powers to the Fire Chief. 'However;
the court in Joy 0il seems to have prsceeded on the assﬁmption_
tha£ adminigt;ative powers wefe delegable, while iegislati%e

powers were not. Without specifically considering the terms

of the enabling provision, Roach, J.A. responded to the contention

of ultra vires subdelegation as follows:

i I think the words "as may be directed by the Chief
of the Fire Department" qualify both the "foam
fire-extinguishing equipment” and the "quantities
of foam-producing materials ready for immediate
use", but I also think that the fower of direction
thereby conférred .on the Fire Chief is an administrative .
power only a§§3it was competent for the Council ‘
to delegate that power to him. Legislatively the
by-law is as specific as it could possibly be,
having regard to the great variety.of conditions
or hazards that might arise in the circumstances,
with respect' to which the Council was exercising
its legislative powers. It specifies that the
equipment shall be "foam fire-extinguishing equipment®
and the materials shall be "foam-producing materials',

- Accordingly there is no discretion vested in the

' Fire Chief as to the type of fire-extinguishing 5

. . equipment or the material to be used therein. '

' The capacity and location of that equipment and
. its-efficiency and the sufficiency-of the materials

499

5OOCity of Toronto By-Law 9868, c. 22, s. 11. R :

City of Toronto By-Law 60-69, s. 3(f).

L

b
2

! : . .
|3 . B
11 . . N
T



179

will, of course, vary, and are matters that of _
sheer necessity would have to be ‘left to the den&Eion
of .the Fire Chief as matters of administration.5

In R. v. Sandler one finds a much more critical

-

review of the by-law question. Kelly, J.A. began by examining

the provisions- of the Municipal Aé?502 under which the by-law

was passed, noting that the powers conferred. were, substantially

; | ' . ' e o 503
broadened by the use of a subjective test of validity.

. After finding'that these powers held great scope for discrimin-

atory consequences and attached penal sanctions for non-compliance

- with the Fire Chief's orders,-'he concluded:
It is my view that when the Legislature gave to
- the municipal councils a wide discretion as to
the fermulation of regulations for the prevention
or spread of fires, it did not ceontemplate that
any municipal council would attempt to evade its
Tesponsibility for making regulations by substituting
for its judgment that ogog non-electied official '
in its fire department. !

“

After considering whether the Fire Chief's powers Wer e mereiy

"qdministrative", and hence properly delegaﬁed, Kellyj, J.A.

’

« ‘
. 501 '
5.O?_Sul:'r:—_z, n. 497 at pp.. 121-2.

R.S5.0. 1960, ¢. 249, s. 379(1):
: By-laws may be passed by councils of local municipal-
ities: ’
38. For requiring buildings and yards to be
put in a safe condition“to guard against
fire or other dangerocus risk or accident.
40, For authorizing appointed officers to enter
= at all reasonable times upon any property
in order to ascertain whether the pro¥isions
of the by-law are obeyed, and to enforce
or carry into effect’ the by-law.
48, For making such other regulations for preventing
fires and the spread of fires as the council '
' may deem necessary.
Ibid., s. 379(1)43.
Supra, n. 498, p. 619,

503
504
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rejected this cohtention‘and distinguished R. v. Joy 0il ‘as

follows: .
. First, it is purported to deal only with a specially
hazardous situation whereas in the instant case
the by-law extends to any premises in the City.
of Toronto, premises being defined to- mean "a building
. and its adjuncts ing¢luding yard area.'" Secondly,
the by-law under comnsideration in the Joy 0il case
itself ‘'specified thz generic type of equipment
and material which the Council considered necessary;
- By-law 60-69 offers no guidance as to the nature
of fire-protection equipment contemplated by the
. Municipal Council. One is left with the unmistakable
. ‘conviction that the Municipal Council intended
that the discretion of the Chief should be complete,
. a position inconsistent with the obligation imposed .
f on the Counc11 1tself to decide on what is considered
) necessary. -
Iin the result, the area of discretion left
to the Chief in the flammable liquids storage by-law |
was restricted to defining for the persons responsible
for the creation of the hazard, the particular
type of foam fire- fighting equipment and the quantity
of .material to be kept ready for use, all of which
discretions fell properly under the area of administ-
rative details, once the Municipal Council itself
hdd created the obligation to maintain foam £fire-
fighting equipment and foam-producing material.
By contrast here, in an area co-extensive
. with the municipal boundaries of the, city, every
occupant of property is required to comply with
the orders of the Chief although nowhere in the
by-law can the Chief or the citizen find an expression
of the standardgoghlch the Municlpal Council expects
to be observed

The judgement of Ke}ly, J.A. in the.S5andler case
is'invéluable in its etatement.of a number of factors relevant
to the, ;ssue of whether a power is admlnlstratlve and delegable.
They are-echoed repeateﬁly in other delegated leglslation
cases and_stand,'ndt as conclusive tests in themselves, but

rather as indicators of the probabBility that a power will

505454, , at ppy 619-20.



be held to have

been ‘improperly subdelegated. ~These factors -

can be summarized as follows: ‘ .

(a)

(b)

(c)

“The
by considering .
11, this concep

1t appeared tha

the breadth -of discretion entailed in a.
‘ . 506 L
subdelegated power, . particularly in relation
to the breadth of the subdelegaﬁ?ng authority's

L8507
oWn ppwWers;
the breadth of the impact -of the exercise

508 and

of the power;
the quaiifications and character of both
. ., 509 '
the subdelegating authority and the sub-
510 s i .

delegate in relation to the subject matter
upon which the power operates;SLl-
operation of these factors can be demonstrated
again incorporation by reference. In Part.

t was examined in terms of procedural requirements.

t, while Canadian case law discussing these

was minimal, the Australian courts had treated publication

issues in some
When
from the perspe

Canadian courts

5065&& Appendix
507 .

See Appendix
508 :

See Appendix
509 .
5103&e AppendiXx
Sllsee Appendix

A corollary
the regulatoxy
See the discuss
pp. 189ff.

detail.

one approaches incorporation by reference
> .

ctive of subdelegation, quite the reverse appears.

have considered this’subject largely in terms

G..

H.

I.

J.

Ko o

of the factor discussed in Appendix K is that
area must be one of some technical complexity..
ion on incorporation by reference infra at -
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512

of éubdelegétion , while the Australian decisioﬁs hardly

discuss this aspect,! ' o

513

-

The differences between the Canadian and Adstralian

approaches to incorporation by reference can perhaps be minimized

when one considers ‘how each is related to a single unifying

.concept of deiegated legislation. The importance of such

\ a concept, so amply demonstrdated in the cases discussed in
\ . .

YDivisidn E clearly surfaces in the Australian incorporation

514

By reference cases. Here, it is embodied in a concern

1

for certainty and clarity in regulatory instruments, a concern

il

that I have alr%adyﬁargued can be characterized iﬁ'terms of

subdelegation.515

Although the earlier Australian cases appear to

© take a‘very strict approach to incorporation by reference,

-

one sees in the later cases considerable relaxation of this.

N . : . : ' \ >
512Note, however, Mathurin c. Coffrage Dominic Ltée, supra, . 160,
where the court did not consider the subdelegation issue,

but nevertheless upheld the incorporation by reference of

giger crane standards. K . )

In Ex. p. Ryan, supra, n. 180 at p. 443, the court noted the
issue of whether references in delegated legislation could '
have "ambulatory effect", but because the regulation there
gfgsidered was fixed dated, it did not decide the issue. .

See McDevitt, supra, n. 167 at p. 7 where Nicholls, J. stated:

The statute provides that, before by-laws shall
‘bind the people, they shall be published. I believe
-this to mean that they shall be published to all !
the people of the State, in such manner that the
average intelligent citizen can, by Tegading them
learn what duties and restrictions they impose
: upon ‘him. ' B
See also Holland, supra, n. 1390 at p. 259; and Wright, supra,
%15164 at p. 422. : : :
Supra, p. 163.




153'

In Holland v. Halpin616 and Wright v, T.I.L.,517-the courts O

accepted the proposition that uncertainty did not necessa;ilfﬁh

result from incorporation by reference. Rather, the issue. \\/
of uncertainty was considered in terms pf thé clarity of the
incorporating reference, the availability of the incorgotatéd
d;cument and the iechnical or‘practical_exigencigs of regulafing
the rgl%vant matters.'.Aithough the first two of thgsé nge
yittle to do with ;ontrolbing.subderegétiqn, the thirdiis
intimately connected with this issue, if industry p;actices
have develﬁped.af;und st%nﬁands and techﬁical datardeveloped
by a bodf other than the reguldtoty authority Qoncerned, then-
it seems only %easonable éhap fegulation of the industry be
f'carried on in a similar fashibn.518

vy
t

When one turns to ‘the Canadlan cases on 1ncorporat10n
'-by reference, a more direct, though somewhat'muddled, consideration
of the. subdelegation issue appears, In Kingston v. The Ontario

519 co '

Racing Commission Stewart, J. -merely concluded:

I .do not regard the adoption of the Canadian Trotting
Association rules by the, Ontario Racing Commission

as the deleg&tlon of the latter's authority, Merely
to embody the rtules of another organization 'into

its own is not in aggoway delegating the authority
to make such rules.

1

¢

- r . . ‘

516 o . L .
5.17Sup1:a, n. 139. oo o

5188u2ra, n. 164 -
E.g., in the regulation of electrical -devices used in the

storage of flammable liquids: Wright, ibid; the colour of )
margarine: Holland, supra, n. 139; the detenmlnatlon of the
alcohol content of 11quor served in a hotel: Ryan, s5upra,’

180. . . S
gig ) . ' g
SZOSUPra’ n., 141, : )

Ibid., at p. 14. ‘ ' .
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“Although this-maf be ﬁrﬁe when a fixed set of rules:or'standards
is incorporéﬁed, it is aifficplt.ﬁo see how the:incqrpordtion
of the trotting association rﬁleg, which ;efelihcorporated-
as ;ménded fr&m tim§ to time; could have been anything other

.than subdelegation. What,Stewart, J. perhaps meant was that

the inco¥poration -did not constitute an ultra vires sﬁbdelegation

or a subdelegation of the Commission's entire/rule-making
pdwem. Such a conclusion can perhaps be infer wi;em the

. T . . ~,
provision in the enabling legislation that '"any order or ruling

issued by the Commission under this: Act shall be deemed to

be of an administrative dnd not a legisflative nature.ﬁﬁal-

.

Although Stewérf, J. discussed this provision only in terms -
L N N,
of the publication requireménts, his conclusion that the rules

in question were "adminfstrativeV uﬂdoubtedly rendered more

easily'delegabie the poﬁer to make them.gzz_

"A second decisioﬁ; R. v, Gli.bbe':)rﬁ'23

s

is noéﬂquite d
so:barren"of reasons; however,the observations exbreséed'on

the validity of incorpq%ation by reference appeérlsomewhat
m}sconceived.' The ¢ourt became-preoccupied with the constitutional
,interdelegﬁtion issue and its judgement concentrates only3

on' the qﬁestiqn of'whethér Pafliament_could héye auth;rized
incorporation by-reference; giving short shrift to tﬁe‘fqither
quéStion of whether it in fact did-so.: McGil}ivrqy,\J.A. sﬁpporied'

< -
1

521
522
523

Racihg Commission Act, R.S.0. 1960, c¢. 342, s. 15,
Supra, pp. 177-80. : .
Supra, n. 141.
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his decision on the basis of A.G. Ontario v. Scott,524 a

constitutional case where the Supreme Court of Canada approved

the adoption of the law of foreign states in proceedings for

K
L

the recipfbcal enforcement of maintenance orders. However,
this decision .relates to the plenary powers of a primary legis-

lative authority, the Ontario Legislature, and cannot be trans-

ferred holus bolus into the realm of delegated legislation.

Because the decision in Glibbery gives consideration
. ; , 2o DUET .

only to the constitutional issue, its usefulness in relation
to incorporation by reference in delegated legislation is

highly suspect."However, in providing some enlightenment

~ <

- : ‘ ~
on the interpretational question of whether the incorporatiocn
was ahbulatgry or fixed dated, McGillivray, J.A. suggested

a number of factors that are arguably!felevant as well to
- i ~

— -

‘the valiJity of an incorporating provision. In commenting

on the rTegulation-making pdwer in the Covernment Property

Traffic Act,szs_McGiilivray, J.A. stated:

I am in no doubt as to what was intended. It is
eminently sane that traffic regulations and similar
enactments réegarding highways upon Dominion property
should'gonform at all times with those on highways
in the areas surrounding such property and that
. - such was the intention of the present regulation.
This is confirmed by reference to ‘other portions
of the regulations. Section 5(a) requires a driver
to hold all licences and -permits required. "by the
laws of the province and the municipality in which
the highway is situated.”  Section 5(b) stipulates

[1956] 'S.C.R. 137. . -

R.S.C. 1952, 324, s. 2(1) which permitted the Govermngr in
Council to "make regulations for the control of traffic upon
-any - lands belonging to or occupied by Her Majesty in right
of Canada. . . ", ‘ ‘

524
525

A
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regulatory subject matter and the narrow eco%e of the power

. . \

< 186
that the vehicle be'registered and‘equipped ty \\
"the laws of the province and the municipality : \,
in which the highway 1s situated. Were the laws

. thus referred to those of 1952 then compliance .
‘\\;ﬂ/, with the regulations would require a motorist entering
upon the Dominion property to have a vehicle. equipped '
to satisfy 1952 standards and to have a licence .-
as required in that year.  Such an interpretation»
would defeat the obvious effort of:the legislation
to impose a conformity of laws in order to avoid
‘the oogigsion and inconvenience which would otherwise

. OCCUI.
In R. wv.
- ' U
Ciarniellos-z7 one finds a much different attitude to that

displayed in the Kingston and Glibbery cases. Romiily,’Ptov; J.
not only recognized the subdelegation Essue,lhé also found .

that the incorporation by reference of mo%orcyole_heimet standards
_donotituteo an "abdication" of the responsibility to.epprove
helhéts. This characterization appears to have been rather

extreme in these circumstances, The technical nature of the

:granted, relatiye to the. entire subject matter of motor'vehicles,

.

both argue in favour of the Incorporation of industry s!:andzan:'ds,.s28

Where such- standards have been established and are accepted

by the industry affected, delegated legislative authoritiés
should be able to rely on them, rather than having to duplicate’
the effort of the industry itself.

r To some extént this argument is recognized in Re

Dennison Mines and The Ontarieoe éecurities Commis"sion.“j—29 R ' _///’T\
& T '

‘{;GSupra; n. 141 at pp. 235-6. _ . .
52—

Supra, n. 147. . .
528—— , .
SZQSee Appendix‘g. . -

Supra, n. 1417 - . ' -

. h , ;
N
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Although the Court's'.comments on incorﬁg;;%%g;'by'reference

*

were obiter, and there was strong enabling authority for the

incorporation, the approach taken by Robins, J.- is a useful

precedent, The -case involved a regulation made under subsection

£30

Subsection

©77(1) and section 139 of the Ontatio Securities Act.

77(1) required reporting issuers to file financial statements

"made and certified as required by the regulations and in
accordance with generally accepted accounting principles."

In turn, section 139 gave the Lieutenént‘Governor‘in Council

power -to make regulatzons:‘ =z
prescribing the form and content of financial statements
and governing the preparation and filing of financial
statements of the affairs of security issuers and
the audit requirements in respect thereto.

g

L . -

The regulation in question incorporated the handboock of the
CJLadian Institute of Chartered Accountants in the.following

terms: e ) v
. . . for the purposes of the Act and this Regulation,
where a recommendation has been made in the Haqdbodk

»x.0f the Canadian Institute of Chartered Accguntants

~, which is applicable in the circumstances, the terms

' "generally accepted accounting principles," "auditor's
repott" and 'generally accepted ayditing standards"
means the principles, report_and stgg?ards, respect-
ively, recommended in the Handbook. )

L

"The decision of Robins, J. to allow this incofporation

wds almost certainly conditioned by the dxistence of the twin

N

requirements in subsection 77(1): i.e., conformity both with

-"generally acdepted accounting principles" as well as with

gggs.o. 1978, c. 47. .
0.Reg. 478/79, , S -

\\)’ B | | . ~; ' - ‘ | -

R
2



- " the regulations. Hence, any reference in the regulations
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4

to those brinciples, or to thé.méans by which they were usually

- -~

. determiﬁed

,seems implicitly to have been cdnbemplated by " “

the Act itself - . ) -

Robins, J. also considered extensively the objecﬁs

532

L

.of the Securities Act and the manner in which it‘operated.

: . 7
T) His remarks ib\this regard demonstrate that, 'as a technique

-

in delegated legislation, incorporation by reference is more

likely to be permitted where the incorporated standards or

i’
rules are

i

made in an area of some technical -complexity by

a body that has recognized expertise in that area, in this

2S'upra,

3

"

n. 141 at p. 476 where Robins, J. stated: .
The Securites Act, 1978, has, as a basic aim, to
afford a measure of dlsclosure to people who buy
and sell securities, and thtough continuous disclosure
tv maintain publi¢ confidence in the capital market.
Section 77, supplemented by the regulation, implements
the policy undérlying the legislation and in the
,interests of the investing public seeks to ensure
that the intended level of disclosure will be achieved
by the application of GAAP (generally accepted
accounting principles) to financial statements
required or permitted to be filed umder the Act. -
The GAAP requirements set the standard for financial )
statements--they must accord with generally accepted
accounting principles. Manifestly, in some situations
‘a divergence of professional opinions may exist, . .
as to whether an accounting principle is generally
-accepted, or whether a choice of generally accepted
‘accounting principles is available, or whether
a partlcular practice constitutes an accounting :
principle., Section 1(3) of the regulation eliminates
the. likelihood of such issues and clearly identifies
the standards -or principles to be followed in the
preparation of'finaneial -statements by adopting ~
a definition of "generally accepted accounting
principles” referable to the recommendations in
the Canadian Imstitute of Chartered Accountants”
Handbook. ¢

[
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case, the preparation of finmancial statements for the purpose

of_hiéclosing the financial structure and stability of busi-

S 8§33 . : N o \
nesses. Just what form this recognition must take is unglear,

though in Dennison one should note that the C.I.C.A. had,

)

quite apart from the Securites Act, statutory authority to

regulate the accounting professibn.53a,

Dennison also reflqcts'fhe'logic of the cases where

subdelegated powers were confined by c¢riteria or limits and

did not representunfetterred transfers of discretion, ﬁobiﬂs,

»

J. emphasized.the‘qverriding control maintained by the Commission

-as the sole authority in applxiﬁg the regulations in individual

" . :
cases and in granting relief from the requirements of the

Sy . - . .
§35 He accordingly rejected the relevafice

]

Act and. the regulations.

. ‘ ~
" .
- > '/ i :‘P)'

v
-t

';33Ibid., where Robins, J. continueg, by stating: . //
' The regulations definitYon, in my opinion, does

not cogstitute an invalid or improper "delegation

of authority to the CICA., It simply ihcorporates

by reference the ‘accounting and auditirg standards
and principles set cut by a professional governing
body with responsibility in such matters to whose <
" handbook, practically *speaking, auditors would )

in any event refer in order to ensure that statements
to be certified by them.were. in accordance with

the GAAP r¥quirements for the purposes of ithe Act

or, indeed, for the other purposes served by the
534 handbook, : )
SBSSee;the Public Accountancy Act, R.5.0. 1980, c. 405,
Supra, n. 141 at p. 477. .

£

-
~
"
. - . .
h )

Jet
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. &

of cases such as Sandler and Brant'Dairy_§36. : (/

. If the incoréoration by reference cases exemplify

of subdelegationVand the extent of ,the legislative obligatlon,

——

then a recent Federal/Court case illustrates the overriding

importance of the provisions of enabling 1egislatfon. In s
Dene Nation et, al. wv. The Queen537 the Court considered a
‘regnlationS%S under the Northefn.lnland Waters Act.539 This

Act created a licensing scheme for water management undertakings.
prever, paragraph 26(g) enabled the Governer im Council to

make regulations: )
(g) authorizing the use without a 11cence of waters
w1th1n a water management area

(i) for a use, uses or class cf uses specifled
in the regulations, : .

- (ii) in a quantity or at a rate t in excess
-V of a quantity or rate ‘specified inSthe regul-
: " ations, or o
. (ii1) for a use, -uses or class of uses specified

in the regulations and in a quantity or
at a rate not in excess of a quantity or
rate specified -therein,. 7

The regulation in quesition purported to do this by imposing

<

+

~1bid: - .
Those decisions, in my ‘opinion, are not apposite
here. The rationale for invoking delegatus non.
potest delegare against a governmental agency is’
not found in this case. The regulation does not
\_ constitute a broad or unstructured delegation of
' , authority; the standards incorporated by it are
not vague or uncertain; and it can not be construed
‘as encouraging discrimination, arbitrary action
53 or subjective notions of policy. ‘
Unreported decision of the Federal Court, Trial Division,,
§88 T-3536-81, dated February 14, 1984.
539S'O'R'/72-382’ as amended by S 0.R. ] 74- 60 and S.0.R. /75 382,
R.S.C. 1970, c. 28 (1st Supp.}.

the significance of pragmatic factors. in determining thg proepriety

IYe
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.

a number of éonditions, one of which was that

. . . the Controller has stated in writing that
he."is satisfied that the proposed use would mee&O
the appllcable requirement of swubsection 10(1)

of the Act if an application descrigﬁg in that
section for that use were made .

]

"Reed, J. noted.bdth that the Controller was not mentioned

in the Act and that his role undet the regulation“wés sub-

stantially similar to that of the Water Boards that-granted

licences under the Act, She went on to conclude that an unauthor-
ized subdelegation of legislative power had bccurred, despite

the inclusion in the regulation of some constraints on the

Controller's powér: ' o

-In this case thére has not beén a‘wholesale delegation
U as in the Brant and Brent cases -{supra); some legis-
: lative guidance is gi . The proposed use must
be for municipal or'waiﬂr_ehgineering purposes;
. the quantdi€y must be less than 50,000 gallons a
. "+ day; and the ‘'requirements of section 10(1) must
.. be met. However, not enough legislative guidance
has been given to efcape the conclusion that an )
‘unauthorized sub-delegation has occturred. Section -
10(1) does not. provide a sufficiently complete .
. code of requ1rément. Instead, it sets up paramete§£?
w1th1n which discretionary Judgments must be made.

The most 31gn;f1cant indicator of thefexcessive'

L

breadth of the Controller's discretion was the subjective
tgrminology.used in the regulation,ﬁ?bqgiring that the Controller
be "satisfied". -In construing the breadth of this discretion,

Reed, J. considered whether mandamus would lie to compel

"~

hye Conirollgr to. act. The use of ﬁhiﬁ'test illustrates a

5u0Th15 subsection imposed condltLons relatlng to the 1ssue “of

%&Eences.
EﬁZSUPra’ n. 538, s. 11. .

. Supra, n. 537 at pp. 6-7. : o T
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judicial proclivity for.rﬁles.and tests ﬁhgt'are established
in law. However; one may ﬁuestion it; appropgiatgness in
thgse‘éircumstances:_ Her decision seems to go in two directions
at ohcé. Initialiy, Reed, J! stated that the requirements
for water use wiﬁhout a licence were to be "specifically and
'exﬁgustivgly éet'out‘. ... in the regulation.“5&3 ’Lager,
Eowever; she‘discu55ed the mandémus tegt as if Subdelegation
of adminiﬁtrative powers would have been permissible. )

Arguably, the mandamus test was a red herring and
Reed, J. waé correct in her.initi;l conc}u;ion that the reéulations
should hé:-e'peen exhaustive. This view follows both from
the.sénsitive environﬁental consiaerations that underlay the
enabling Act and from the language of the enabling prqvisions.
The latterlconﬁemPlated the permissfﬁle uses Being'"specifiedJ
;in the feguiations and the application provisions in section
4 provide a staéuto;y example of how these might be spepifiedf
’Thgge.exeﬁpt water use "for domestic purposes" and incorporate
an‘exteﬁsifé definitidn of "domestic use" in subsection 2(1),
a definition that does not dep%Pd on theldecisionAof an administ-
rggive official. Finally, the references to "quantity" and
"Egte" in the eﬁ#bliné provisions. reinforce the notiom that
pérhissibbe»uses should have been discernable from the face
of the regulatio&:

Thelcases on subdelegation and incbrporhtion by

Cw-

‘reference all depend on the construction of statutory enabling

Ibid. at p. 6.

L4
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provisions. The Dene Nation case is somewhat exceptional

in that the enabling pro&isions of the Northern Inland Waters

~

Act were relatively. precise. ;ﬁ mest cases, however, enabling

,prﬁvisions provide only rudimenta?y-gpidance, bringing into

play the practiqal factors and‘liﬁitations surrounding the
exercise of delegated legislative powers. Thus, déspite-the
abéence of clear statﬁtory provisions, the courts have asslmed
jurisdiction in subdelegation cases to determine how ‘the respons-
ibilities and.authprityignherent iﬁ delegated legislative

powers may'be apportioned.”lIn the Sandler and Joy 0il cases,,

for "example, it is scarcélf;surprising that the Ontario Legislature
did not address -itself to the precise details of what powers
ought to have been capable of subdelegation to fire chiefs,

.On the question of squelegation, the courts supplement the
supervisory fﬁnction‘of primary legislative bodies, just agd
delegated authorities supplement their legislative functions.
Since such detailed.control is, most often, beyond the caﬁacity
of the f;fmer and cannot be left to the latter; the role of

the courtg i; this respect entails .a potentially detailed
assegsﬁent of the practicalities surrtounding the exercise

[y

of power, an assessment that most often has not, however,

- t T N
een made or c¢learly articulated. ’

-



" Division G - Unreasonableness 
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".
~ - d

Up toe this point, my review 6f jﬁdicial scrutiny
has concentrated on the courts as interpreters of the substantive
constraints expressed or implied in enabling_legi;%ation. There

remains, however, one fipnal head of'sérutiny that, on its
. : \ .
face, appears to have little to do with the interpretation

544

of enabling provisiong: unreasonableness. Not surprisingly,

as courts have become more accustomed to the-use of delegatéd
legislation as a law making technique, this aspect of their

\;Eview has receded to the point where it is now narrowly circum-

. L : ' i T
scribed in the. municipal contgxt545 and rendered virtually

nonexistent in relation to the review of ministerial powers.”

In thefe circumstances, the .courts have{recognized the potential

that such an unstructured criterion as Vunreagfnabléness"

holds for trespass on the jurisdiction of rule-making author-
J ’ . .

ities and emphasized the alternative dhecks available to

This head of scrutiny seems closely rela to the "comtrary

to public interest" criterion that occasionally appears in
municipal law: see Allen, loc. cit., n..259 at p. 15. It.

seems particularly to have arisen in attempts to avoid statutory
provisions excluding rteview on the basis of unreasonableness:

see Re Howard and City of Toronto [1928] 1 D.L.R. 952 (Ont, C.A.);
see too Re Stilling, supra, n. 367 where it was used to strike
down a regulation limiting the licensing of dental technicilans

and was supported on the basis of Kruse v. Johnson [1898]

%ag.B: 91.

Kruse v. Johnson, ,ibid. See too Allen, loc. cit., n. 259

»

 pEePB. 5-7.

See Sparks v. Edward Ash Ltd. [1942] K.B. 223.
Sparks, ibid. at p. 22%9; Kruse, supra, n. 545.at p. 100.

547
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control delegated legislation.sn& Amd, lest their caution

.

be thought excessive, one should note provisions such as section

bann Kruse, ibid.% Lord Russell, C.J. stated at pp. 97-8:
What are the checks and safeguards under which
this very wide authority of making by-laws is exer-
cisable? The same s. 23 further provides that
no by-law can be made unless two-thirds of the -

‘ whole number of the council are present; and, when

. ) so made, it .shall not come 'into force umntil the .

' expiration of forty days after a copy thereof has
been fixed on the town hall; and it shall not come
into force until the expiration of forty days after
a copy sealed with the corporate seal has been
sent to the Secretary o&f State; and if within those
forty days the Queen, with the advice of her Privy
Council, disallows a proposed by-law or part thereof,

-such by-law, or such part, shall not come into
force, and the Queen may, within the forty days,
enlarge the time within which the by-law shall
not come into force. We thus find that Parliament
has thought fit to delegate to representative public
bodies in town and cities, and also in counties,
the power of exercising their own judgment ‘as to
what are the by-laws which to them seem proper
to be made for good rfule and government in their
own localities. "But that power is accompanied

. by certain safeguards-.

Similarly, in Sparks, ibid., Scott, L.J., observed at p. 229:

C If it is_the duty of the-courts to recognize and
trust the discretion of local authorities, much
more must it be so in the case of a minister directly

~responsible to Parliament .and entrusted by the
constitution with the function of administering
the department to which the relevant field of national
activity is remitted. Over and aboeve these grounds
for trusting to that minister's constitutional
discretion is the further consideration that these
regulations have to be laid on the table of both
Houses, as provided by s. 111 of the Act of 1930
with which the Act of 1934 is to be read as one,
and can be annulled in thé usual way',
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549

103(2) of the Ontario Municipal Act which specifically

excludes review of municipal by-laws on the basis of unreasonable-

550 - . s : ' . ' -
ness. _ ’ _ .
- 7 . S . &

v - . s .
When one examines the cases where unreasonableness
. Fal -

has' been argued, it is usually subme;ged.in other grounds'

h u

of review and emerges as little more than an afterthought.

551

.

- 552

It is most fréquently paired with bad-faith, discrimination

553

OT vagueness .or appears as an elememt in assessing the

relationship between an instrument of delegated legislhtion

and the purposes or subject matter speclfied'in its authorizing

554

‘legislation. ‘Thus, although unreasonmableness may be determ-

ﬁzgR.S.O. 1980, c. 302:-

! A by-law passed by a .council in the exercise of
any of the powers conferred by and in accordance
with this Act, and in good faith, shall not be -
open to question, .or be quashed, set aside or declared
invalid, either wholly or partly, on account of
the unreasonableness or supposed ‘unreasonableness
550 of its proviSidgs er any of them. . :
Note, however,. that, according to Howard, supra, n. 544, reason-
ableness is still relevant indetermining the existence of i
E,gg faith. - - oo - " s
See e.g. Kruse, supra, n. 544; Lacey, supra, n. 451 Hanson,
supra, n. 451; Figol v. City of Edmonton (1980), 11 Alta. L.R. 9

£9,8-).

See e.g. Kruse, ibid.; Lacey, ibid.; Hansom, ibid.; Figol,
ibid.; McEldowney, supra, n. 11; Bell v. The Queen, supra,
n. 391; Re London Drugs-and City of North Vancouver (1972),
24 p.L.R. 3d 305 (B.S5.S.C.); Re Aves and Board of Public
Utilities (1973), 39 D.L.R. 3d 266 (N.S.C.A.}; Smith v. Twp. of
"Tiny (1980), 39 D,L.R. 3d 483 (oOnt. H.C.); Cassidy v. Minister
for Industry and Commerce, a 1977 Irish case reviewed by J. P.
Casey, 'Ministerial Orders and Review for Reasonableness"
85378} P.L. 130. S
SSASee e.g. Smith, ibid.; McEldowney, ibid.;-London Drugs, ibid.
' "See e.g. Chertsey Urban District Council v. ‘Mixnam's Properties
td. [1965] A.C. 735; Corp. Municipalitd de St. Eugéne v. Dorais
1981), 15 M.P.L.R. 69 (C.S.Q); Ritholtz v. Manitoba Optometric
Society (1960), .21 D.L,R. 2d 542 (Man. C.A.). : .

.
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inable on a very broad.basis,'it-is narrowed to an adjebtival
function and the focus of inqhiry continues to be one or other

of the grounds noted above.

-

This said, one may justifiably ask:whatlpﬁrpose .
dées the notion of unreasonableness serve in the context of
deiegated legislation since in mahy cases it is synonymous

with ultra virés.555 Two conclusions seem possible‘herel

First, the adjectival status of unreasonableness, when taken

b3

together with the pervasiveness of the.concept'throughout
the common law,-suggésts that,. whether courts say so or'not;

all, of the criteria for the review of delegateﬁ_legislétioﬁ

¥

- . ) )
555 i - :
- See e.g. Hanson, supra, n. 451; London Drugs, supra, n. 532;
Kruse, supra, n. 544 at pp. 99-100 where Lord Russell, C.J.
attempted to define unreasonableness in a passage that has
recently been cited with approval by Spence, J, in the Supreme
Court of Canada in Bell v. The Queen, supra, n, 391;
But unreascnable in what sense? If, for instance,
they (the by-laws) were found to be partial and
unequal in their operation as between different
classes; if they involved such oppressive or gratuitous
interference with the rights of those subjects
to them as could find no justification.in the mipds
of reasonable men, the Court might well say, "Parliament
never intended to give authority to make such rules;
they are unreasonable and ultra vires." But it
is in this sense, and in this sense only, as I
conceive, that the question of unreasonableness
can properly be regarded.
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_are appliea through the lens ::afhnreaso'nab1eness.g56 ‘Secondly,

unreasonableness may be employed as a déyice foer imposing

. more stringent requireménts in determining whether &elegafed

legislation comes within-its enabling po‘i»ze'l:s'.ﬁ-57 Its use

manifests dissatisfactién with tenuous linguisti; or logical
.1iﬁks betwe;n-the prescribed and- actual purposes ,or subject
matter of_delega%éd legiélaﬁion‘and seeks to achieve results
that the courts_fgel res9néte more soundly, with the needs

and wishes of the-public on whoéé-bghaLf it-is made. I use

the comparative form here because, as the cases cited above

e

amply demonstrate, the courts will not presume to decide what

is most re&éonable and impose this judgement on delegated

legislative authafities. To do so would entail 'sitting as .
an appeliéte court on the merits and would come much too close .

to usurping the functions of the authority under review.

The concept of unreasonableness reflects this consiﬂf—

SSGSée e.g. Chertsey, supra, n. 554 where the House of Lords

cast the unreasonableness criterion in terms of the relationship:
between caravan site licence conditions and. the subject matter
with respect to which local authority was empoweregd to. impose
the conditions. At p. 751, Lord Reid quoted from Lord Denning's
judgement in Pyx Granite Co. Ltd. v. Ministry of Housing and L
Local Government [1958] 1 Q.B. 554 at p. 572: '
Although the planning authorities are given very
wide powers to impose °such conditions as they
~think fit',nevertheless the law says that. those
conditions, to -be valid, must fairly and reasonably
relate to the permitted development. The planning
authority are mnot at liberty to use their. powers .
- for an ulterior object, however desirable that
s57 object may seem to them to be in the public interest.
See Paul Robertshaw, "Unreasonableness and Judicial Control
of Administrative Discretion: The Geology of the Chertsey
“Caravans ‘Case" [1975] P.L. 113. '

—

v o | o U
L. ) . .
) B
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ration;ﬁhroughout its application in law. In tort laﬁ, a

defendant is not negligent merely because he failed to take

’

+ the most prudent course of action. He is allowed a range
of alternatives that fall within -the ambit of “reasonable"
conduct, 50 too in administrative law cases, as the judgement

of Lord Denning in Secretary of State for Education and Science

558

v. Tameside -demonstra;es. In d:fermining whether the Secretary
of Statelproperly concluded that a s;hool council acted "unreason-
“ably", he stated, f&p offe can properly be labelled as being

.- »
‘unfegsonable unless he ;s not only wrong but unreasonably
wrong, so ﬁroﬁg‘that no reasonable personAcpuld sensibly take

that giew.“ssg

. RS
! The application of the notion of unreasonableness

in the scrutiny of delepated legislation demonstrates in the
starkes;”oi terms the tension that exists between the functions
of the courts and the delegated legislative authoriﬁies that

' . L ' : 560
they review. As much seems clear from Bell v. The Queen,
a somewhat surprising judgement of the Supreme Court of Canada

hhatArecgntly resurrectéd‘the concept of unreasonableness

in this conteX®t. 'The case arose from a munici'’pal zoning by-law

561

‘ passed under the Ontario Planning°Aot.

! .
to restrict the ' use of dwellings in the City of North York

The by-law- - purported

558

: _ . .
[1976] 3 All E.R. 665 {(C.A.).

gsglbid. at p. 671

560 7—- ’

Supra-, n. 391, .
R.§5.0. 1970, c. 3497s. 35(1). Note tha't because the by-law
was passeq under this -statute, and not under the Municipal
Act, it wa¥ not protected agéinst review for unreasonableness,
by the provisiom noted gbove at n. 549, , ' '

. . P

561
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"as residences by peréon; uﬂrelafgd by "consanguinity, mérriage

or legal adoptionhr . - : coe
Writing for .the majority of the court, Speﬁce,

J. ruled that the pnofision was invalid on two related bases.'
~ Firse, he considered that the by-law ' was not regulatlng the

use of the building but who used it;"ge‘ secondly, he pointed
to the "dire result of such a Iéstrictivexg;ovisibn"ﬁBS and

. ' \ - ) P¥ I
adopted the comments made by Estey, C.J.H.C. when .the case

T e

was heard in the Divisional Court;

e

r

Both counsel admitted before\this Court that the - . -
effect of such a provision of the by-law is to )
preclude the sharing of rented a¥Ycomodations by .
two adult perons unrelated by blood or marriage,
whether or not that accomodation be an apartment,
For example, students attending a-college in-the )
Borough of North York, could not as tenants share . . o
apartment hccomodation in or outside the . college.

There are endless examples, all of which inexorably

lead this Court to the conclusion that there are

consequences which cannot reasonably be considered .

to have been in the mind of the enacting Legislature .
when it enacted s. 35 of the Planning Act. Such.

p0551ble consequences would requmre the clear% E

possible language in the ensuing leglslatlon.

'

Then, after quoting two further passages that strongly warned

565

against judicial interferefce with municipal by-laws, Sﬁence, .

J. proqeeded‘td:concfude'that the case came within the'definition

A

of .unreasonableness stated in the locus classicus on unreasonable-

A oo . _ p
ness in the municipal contexty Kruse v. Johnso_izJ66

§2§Supra, n. 391“at p. 262, ' - o ‘
EBAIbld' g ' .
555(1977), 69 D.L. R. 3d at p. 383. - - ' el

The citation of these passages seems clearly ‘to have been
intended to narrow the breadth of the-unreasonableness criterion -
EEgt the court in Bell was re-establishing.

Supra, n. 544,
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N .\%{ . .
In view of the many possable inequitable Applications
of the definition of "family" which I havie mentioned
above, I am of the opinion that the by-lay in its
device of .adopting "family" as being the omly permitted
occupants of a self-contained dwelling unit comes :
exactly within Lord Russell's words as to be found
to be "such oppressive or gratuitbus interference

.with the rights of those subject to them as could

'find no justification in the, minds of reasonable

‘"men" and, therefore, as Lord Russell said, the
Legislature never intended to .give authority to
make such rules and the device ‘of zoning by reference

" to the relationship of occupants rather than the
use of the building is one which .is ultra vires
of the mun1cmgg}1ty under the. provisions of the -
Planning Act. ot

The Bell case has drawn commeh; in two divergent'

articles, one of which was wriften by Susan Himel who appeared

as counsel for the successful appellants in the case. She

asserteJ,€;:£ the decision_was substdntiglly grounded on the

o

- Mfact that the common law relationship now- is receiving greater

nJ68

and greater legal recognition. She concluded:

}ome years agot the provisions of by-law no. 7625
perhaps would not have been found by the Supreme
Court of Canada to be ultra vires the powers of

the municipality. However, in .light of the economic
hardship to residents in North York, the shoxtage

of available housing, the increasing Tecognition

by the law of tommon law relationships, and the
realization that persons in this country have funda-
mental fhuman rights to choose hith whom they wish

to reside, the Court in Bell, reflecting changes

in social meres, was moved to find that this by-lag69
was not within the competence of the municipality.

, At the other end of.the_critical-spectrum, David

Goyette and Professor §., M. Makuch were not nearly so laudatory,
gg;Supra, n. 391 at p. 263. - ' :

Susan G. Himel, "We :are (not) Famlly Zonlng By laws and
Reasonableness--A Comment on Bell" (1980), 1 Sup. Ct. L.R. 367

%&99° 372

Ibid. at p. 373. T : £
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pointing out the superficiality of the "user vérsus use distinct-

ion".and the consequential difficulties that would result

if the municipal1ties attempted to control population densities
on the location. of group homes, However, their most fundamental

criticism was of the court's approach:
It would seem that -the Court is.engaging in an

) examination of the substantive fairmess of the
municipality's zoning by-law and to see if it is
wise policy. . . . It mqglﬁ"?taq¥appropriate that
the Courts attempt to limit their examination of
the merits of municipal by-laws except where there
is evidence of discrimination in, the passing of
the by-law. In this-case it appears that the Court
is using.the doctrine of ultra vires to narrow
muhicipal authority simply because it does mnot
apree with a particular policy or result. The
policy choice is surely the municipal councils
(sic).

As tie Court of’ Appeal p01nted out in thls
case "the by-law was not aimed at unmarried couples’
or elderly widows or at any other particular-individual
or indeed any moral conduct.," 'Moreover, in interpreting
the scope of the Legislative authority it ‘would
seem necessary to examine the rationale for that
legisbation, The Planning Act deals w1th'such
matters as sewage, water, roads,.hnd other services

-.as well as the segregation of uses to prevent nuis-

ances. In the instant case, to quote the Court

of Appeal, '"the limitation 'of use to- families" '

as defined may be based on such things as schools,

traffic, sewer or water requirements, or on a host.
e of other needs, problems and concerns within .the =
‘ responsibility of the municipality. The Supreme .
Court of Canada does not deal with this point and
has simply reduced the ability of municipalities
to deal with planning problems by it5598c151on
‘because of unreasonable consequences.

Although Goyette and Makuch perhaps too easily
dlsmlss the discrimination aspect qf the case, the substance

of their criticism,is not adequately ‘met by the rationalia
STODaVid Goyette and S. M. Makuch, "Annotation to Bell v. Bl" ~7
{1979), 9 M.P.L.R. 104 at p. 105. R s :

4
1
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propounded‘bygeither_Spence J. or Himel. They underscore
the Court's limited analysis of the matter and its over-readiness
to recognize the "right to live together" that Himel celebrates,

In a sense; Bell is the obverse of CKOY, representing. a subord-

oination of the power of a delegateﬁ lepislative authority

-

-

to an individual-right. The distinctions between the two

cases are, however, difficult to grasp and certainiy do not

. N :
turn on any express consideration of the enabling provisions

E

in the two cases.? ! /ﬁéétably, the notion. of reasonableness

, % *
was uUsed by the court in Bell as a lever for increasing its

. ‘ /‘_\ / .
authority for intervening Pn the bas(?Jof discrimination.

~

-~
’

In Eﬁgi,lthe appellant.cOhld not fit the case into a familiarx
category, such as discrimination, and was also dﬁtérréd'from
asserting unreasonableness because of the nature of the authority
in question. As I have noted ébove, miqisteriai delegated
legislation has been held to enjoy virtuai immunity from the
unreasonableness criteriomn and,-as a specializeﬁ administrative
agency subject t; the directions of the Governof {K-Council,572
the C.R.T.C. was more closely aligned ﬁitﬁ the latter than

‘with municipal autﬁofities in respecﬁ of which unreasonableness -

1

subsists as a criterion of validity,.

»

—

571Although Spence, J. in Bell. c1ted section 35(1) of thHe Planning
%&i he did not discuss it in. any fashion.
Broadcasting Act, supra, m. 271, s. 15.




204

~3

pivision H - Conclusions (Substantive Scerutiny)’

| .
This part began with ‘a review of the manner in -

-

which courts construe enabling prov1sions, fOCUSSlng particularly
on'"purpose"_clauses. There emerged considerable variation

t'in the degree offscrﬁtiny undertaken. This veriation seems

to have depended largely on the subject matter involved and

'
e

the degree of recognitlon given to the rights with which the
delegated leglslatlon in quest1on confl1eted In essence,

<
these cases suggested that when the courts are in famil1ar

territory, in terms elther of the subject matter being regulated

.or the deflnition of the rights being infringed, they are

more circumspect and tend to comstrue enabling provisions

N -
more narrowly.

The cases omn the construction of enabling provisions

also bear out the 1mportance of evidence in determining whether

an authority acted-within ‘the scope of its powers. The presumption

of regularlty tends ‘to impose a very heavy ev1dentlary burden

-

on persons attacking the val1d1ty of delegated legislatlon

and should be modified, particularly when the authority .in

QUestien is in exclusive possession of the relevant evidence.
. _ B
. . oo )
. The fact that.the presumption has been modified ip some taxation,
“ . R ] .

habeas cdrpus and property rights cases both suggests that

it is p0531b1e in others and affirms the propositlon that
, _“.’, o

>

courts are most crltlcal when deallg? w1th well -defined rights.

The latter proposition’’is further strengthened



‘when one examines the rules offstatutory construction that

“to be construed to be vet
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the courts have developed and applied. In the case law dealing// iR
with delegated 1egislatfoﬁ that alters primary leéislation}
one sees an expansion’gf these pfesuhptionsljn favour of individual

righté.— The rights in question arise not from-traditional, o S -

J

common law sburces, but from'Etétd;ory proyisions on the. construct-

ion qf which the courts éonsidefnthemselvgs to be the chief
authoyities. As the courts definp individual rights they-

' o

'oncomifantly restrict the scope of delegated 1egislati§e co ‘
- A

. I

powers. o -
‘ 3

}l-;.

Many of the;caées discussed throughout this ‘part
- % ) o " ‘ ) '
demonqzzgzz\zie importajce of statutory detail in the construction

of enabling provisions.

AN

When delegated legislation is made
under skeletal legislation, its enabling authority is likely

Sbroad. 'Contrarisze” statutory

. -

defiﬁition-bf a regulatoryl~scheme provideé a very powerful

.. “

baéis fdi'nérrqwing thg scape of del ated-legis}ative powers.
Al;hough judicial scrutiny is enhanced 5y‘spatht¢ry

detail, the cou:t§.have ngverﬁhéless dgvel&pea'what I have

célléd the'obliga¥ion‘to act legislafibelf. It has_takeﬂ

most of its ingbiration from the rules governing subdelegatﬁbn, ' !

fules that mManifest a consideriable degree of judicial creativity -

in both their development and application. The opliéation .

to act legislatively represents the high point of judicial

i

" scrutiny of delegated legislatiy powers and demonstrates

L
the_gourfs can supplement the tole of primary legislative



206

. authorities in supervising théir_delegates. The obligation

also represents the confluence of supstantive.éﬁi formal scrutiny,
n£urning as it doés on na;urai justice or due Qfocess concerns.

\ . . . -
These argue ﬁhﬁt administ;ative authorities should both make
known and be‘bound by xhe:rules that-guide theip‘exercise
of‘discretion; Thus one.rétﬁ;ng to tﬁe rétioﬁale propounded

"by Professor Davis in the context of his critiques of discretionary
pow.a-rss—73 and the doctrine of required rule-making.57q The’
courts are and should be vehicles‘for-eliminatfhg unneceésary

discretion. 1If an administrative authority invariably exercises

its p wers in accordance with defined guidelines, then these

should be™®mbodied \in delegated.legislation.

\

val
[

573 o N
. 5745upra, n. 4.

Supra, p. 174,
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Judicial Review of Delegated ﬁegisletion - Conelusidns

s ' . .

‘The wealth of techn;ques to assist judicial review does not .

guarantee 1ts effectiveness. Often these are not employed,

Cor if they aﬁg they are not employed on the basis of a thorough

functional an&lysis of the SLtuatlon. -The courts frequently
) .
seem to be deterred by whaL.they perceive to be mdtters of

"policy". Although this.attitude may have evolved from the

“traditional “judicial reluctance to examine the purposes of
L “ Ly
’ legislative_enactments,>it seems to have at least as much

. - .
. . -

" .to do with»questipns,Ehd subjeets with whigh they are famildiar.

The judicially created rules dealing with legislative and
administrative powers, subdelegation and rules of construction

are aspects of scrutiny that are well known to- the courts

and constitute "legal matters" over which they claim exclusive

- jurisdiction. The fact that these aspects have been developed
N C . S .

by the courts themselves seems not to have inhibited their .

“yse as bases for judiciél‘intervention. The slow, gradual

a

entrenchment of such forms of intervention in the. law no doubt

makes them as acceptable in a democratic state as is statute

law. Democracy end majority rule seem able fo accomodate
the‘judiciery as moulders of“theuleéal system and.ite interpretive
rules. As long as legislators know these rules in aﬁ?ance,
they should, p;esumably, be able to achieve the results they
{n}end;

| The problem with this analysis is that the rules
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are not clearly defined and ‘the intensity of judicial_scrutiny

. ;- N _' . .
is not uniform. > " The relationship between the judicial

E -

and legislatlve_branches of government refleépa a_chickeﬂ'
and .egg conundrum with each branch'casting an eye to the other
in search of the rules for determining the_validity of imnstruments
of delegated legislation.
o To be 'sure, a certain degree of the uncertainty
apparent in the Jud1c1al review of delegated legislation results
e
bﬁﬁ:rthe typical breadth of its enabling powers. However,
t seems equally to arise from a reluctance on. the part of
w}p reviewing courts to appreciate in fuller detail the circum-
e,
stances that surround the exercise of these powers. Even
the application of the .rules of statutoryiconstruction entails

e . . i .
substantial practical considerations that, when overlooked,

produce dissatisfying decisions.. -

;The fear ‘of trespassing on or taking over the functions

of delegated legislative authcrities'cften results in a warlness
ot delving very deeply‘into these functions. However, tHe

latter does mnot necessarily entail the former. A deeper analysis
can, I would argue; lead-enly to the better definition‘of

the limits o¢f the powers required to fulfill delegated legislative
functions, so'long as the courts Keep in miudltheir-fole to

tstablish these limits, not invade them., Judicial review

N ) . ‘ . . .

J75See e.g. Robertshaw, loc. cit.5— 557 for a psychological
analysis of Chertsey Caravans hat suggests that the reasons
‘underlying the review of adminbhstrative discretion can tange

far indeed. ) . E -

2
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cannot rest solely on -invocations of the'various,interpretive
rules of ‘thumb, These.may be helpful és_ruéiﬁentary guides

- for expressing and uncovering legislative, intent, but they

. . , | _ . —~
are insufficient in themselves, . /'

My examination of the procedural aspects‘and.subétantive
limits of delegated legislation réveals_thé importance of -

the definitional analysis with.which I began;.'A_briori concepts

-

of "rules" and legislative functions are an essential featurve

of these nspects of judicial review. In the pracedqral cdntext,

this analysis serves to draw thellimits of the express requirements

-

of registration, notice"ané‘comment.and publication, ‘In addigion;
the notion ofr"legislative"_powers that lies at the heact
of the definition of .délegated 1egislatibn.f-c;rr'ns the basis
for_arawiﬁgkﬁééfLimits of natural justice aﬁd_fairﬁess.

When one turns to 'substantive review, the definitional

”

‘approach is equally serviceable as a device for preventing

i
.

the’ exercise of legislative powers by aministrative discretion.

 Cases such as g;ant Dairy reflect the view of delegated legislation

as a necessary check on such discretion and arguably impose

-~

an obligation on delegéted authorities to exercise their powers
-

legislatively,.

This obligation stéms from the supremacy of Parliament

and the democ:{iii impulses.inherent in that notiomn. For,
lo

if authority £ from the electotal mandate of"legislative

- . ~

.bodies, then tHe.more closely an exercise of power is tied
to that mandate, the greater i'ts legitimacy. A4 the pre-eminent

’
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means-of-controlling'the_exercise of power, fgles made,by.

- -

a higher authérity ;ransfer'ité legitimacy to the 'lesser authority.

who is bound to'exercise power accordingly. 'The importance

of a delegated.1egislativé—auxh6fity's.link with an'gléctoral

‘mandate clearly underlies the importance attached to the character

4

of delegated legislative authorities in:determining the scope
- of judicial review. Because deyggated 1egislation ig,‘virtuailyl
by definition,‘made-at_a relatively ﬁigh level in any -administ-
rapive stucture, it tends.to enjhy.greqter,legitimaqy and -
is, arguably, an essential feature of‘any such stricture in
é,democratic society.
Growing out of the democratic principle is‘tﬁe 20

notiod.of equality that underlies Dicey's rule of law; a notion

that is both recognized in the discrimination cases and.enshrined

in section 15 of the Canadian Charter of Rights and Freedoms,
’ ; ‘n‘(

The uﬁifofﬁity that ruleé_help to produce clearly eséablishes A
their_imﬁortance in ensuring that "every individu7£ is equal
before and under tﬁe law." & further:outgrowtﬁ is the consider-
ation of procedural due process embodied in natural justfce
and';airnegs. Wwhen the bases upon_which a decision is to
be made are set out in‘regulatory form, an ind{vidual is bétter
able to preéare a case and secure relief. .

" Counterpoised against these considerations are
those arising from the nature of a particular_regﬁlatory function
and ‘the practical exigénpies"of its Subject matter. The sub-

0

delegation and incorporation by reference cases clearly bear
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cut the importance of such factors and illustrate that the

.obliéatidn'to act legislatively is by no means absolute.

In the Introduction, I noted aqd;discussed b:iefly

a paragraph. quoted from J. A. G. Griffith's Judiciary Politics,

Altheugh he viewed the courts as an integral part of the,prevailiﬁg.

system .of government, this view was coloured with pessimism.

However,the delegated legislation cases that I have canvassed

.

suggest not so much a political pﬁilosoehy or a concern for
governmeﬁtel stabili;y“es an'adheFe@ce to tried énd'true_legal‘
.norms and a reluctance to expaed ,the beunds of.judicial exper-
ieénce, The superf1c1a11ty of the JUdlClal scrutiny of perpose
clauees and the signlfieance of the principle of strict constr-
uction in relation to certdin defined areas amply_demonstrépe

this. Although the respect accorded proprietary infe:ests

'méy reflect right Wing sentiments, I would argue that it arises-

- -

primarily from the orienﬁapion-of the "legal system as a whqle,‘
 from its foundation -on the notion of "rights" and from the’
historical predominance of propriqtary interests within this

. 576 '
notion. Cases such as Bell v. The Queen 76 suggest, however,

a shift'away from this predominange as theslegal system incorp-’

orates differing types of 1nterests within its notion of rlghts
It the political colour of JUdlClal review is change-

able, ocne might also hope that the extent of its analy51s

of the valldlty of delegated leglslatlon may be as well,

576
Supra, n. 391,
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xTn;oughout this thesis I:have ndted the superficialit; arising
fren the tension between'establishing ehe limits of delegatee
legislative powers and‘assuhing the'functions‘fo: which tney
were cdnﬁerred.. ﬁndoubtedly,-this superficiality has resulted
ffom Ehe heavy bnnden of proef on those challenging the validity
of delegated legislation and the dearth of evidence. However,
it conceivably aLﬁo results from an 1nsufficiency in the invest-
igation.pf issues and presentation ef evidence by counsel. ‘{:

Hope for more intemsive judicial review lies in

- 577 578 .
cases such as ‘Heppner, Pacific Pilotage '~ and Telecommuni-
579 v . ) .
atlons Workers. In addition, the review of powers now

given to the courts under the. Canadlan Chartexr of Rights and

Freedoms may broaden the bounds of their experlence and intensify

theix approach to the legality of delegated 1eglslap10n.$80

What ?eEhs clear is that, despite set-backs such-as the Inuit
O . ‘ ntt-

4 . .
case, 81 there is still considerable scope for developmént,

I have at several points referred to the recent

judicial awakening of the '"fair, 1nr§e and liberal construction"
) 82 : .

provisions -in interpretation statutes. This development

15; howeve;, so recent that its probable‘impact_must at present

be based on a handful of cases,onlycnm:oftﬂﬁch deals with the

E;QSupra, n. 303. ' /.
79Supra, n. 309. o .
%BOSupra, n. 424, C v

See Barry, loc., cit., n. 14; R. A. MacDonald, "Postscript
and Prelude--The Jurisprudence of the Charter: Eight Theses"
{é?BZ), 4 Sup(ﬁ,L R, 321 at pp 329-38. .

82Supra, ~n. 11. ‘ C :

Supra, n, 378.

AN
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T )
validity of delegated legislation. 83 Although these represent‘

a loosenlng of the strict method of interpretation in many
‘areas, thlS 1oosen1ng should not entall a relaxation of judicial
‘scrutiny., In fact, it should fuel, the opposite tendency by

encouraglng courts to pry even more deeply 1nto the obJect1Ves

and praotlcalltles of delegated legislat1on in order to "ensure

T84

the‘attainment of [an enactment's] objects."
If the judicial review .of delegated leglslatlon

in Canada needs inspiration, the courts should turn from the

>

pessimism expressed by Professor Griffith. to ‘the rather more
encouraging approach advocated by the late Judge Harold Leventhal
in the U.S. ' His approach arose out, of a much, more nigonrous

and adventuresome tradition of judicial scrutiny 'and is rooted
- . . . LS

v

in the feeling that this scrutiny needed to_be reined in.

Rither than goading the.judiciary to life, as Professor Griffiths

hals attempted to do, Judge Leventhal advocated % less antagonlstlc

role for the courts CHis concept1on of the role of the court

is well expressed in Greater Boston Television Corporatlon

y85 /

v. F.C.C.:

- + . the court is in a real sense part of the

total admlnlstratlve process," supervising the

agency in order to ensure fidelity to the legislative’
will and reasoned dec1sxon making, and joining Q
with tHhe agency in "a °partnership' in. furtherance

of the public interest," as "°collaborative instrument-

alitles_of justice'

r

Although this approach finds expression in terms

583N.B. Liguor Corp., ibid.

{aalnterpretation Act, supra, n. 377. ¢
585 '
Supra, n. 487. S Co
s
/ \
B \. .
/ )
. VA
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* L]

of review on the basis of such general criteria as "reasoned
* decision-making" and the "hard look doctrine," notions that

A
b

‘ . : o ; : . ] .
are so broad a§ to cause most Canadlaﬁ courts tocgecoil these

- - . . - Q\N
notions are applléd in- a -manner that 1s as sound in the American

- . -

contewt as it should be. it Candda. In commenting on the develope"

ment of the ”hatd look" ddctrine, Samuel Estreicher has 1'1oted:J"86
Although the. primary focus of the "hard look" doctrine
is on whether the agency took the requisite "hard
look the reviewing cour't must immerse itself
in'the recoxd it order to .determine whether the
agency's findings and conclusions enjoy the required
degree of factual support-and reasoned articulation.
Students of D.C. Circuit decisions are familiar -,
. with the longstanding debate between the Chief
Justice Bazelon and Judge Leventhal over whether -
. the courts are capable of meaningful review of
the substantive.rationality 'in agency  decisions
raising complex scientific and technological issues.
_Judge Bazelon argued that courts, experts at devising
procedures, should limit their intervention in ~
such cases to fashloning appropriate procedures e _
for testing opposing views. Judge Leventhal tountered
that familiarity with the record was indispensable
if there was to be any genuine scrutiny of the
agency decision at all: ' "Better no judicial review
, at all than a charade that gives the imprimatur
without the substance of. judicial confirmation
that the'agency is not acting unreasonably."

Estreicher went on‘td'elabdrate further on Judge

1

Leventhal's.view of "constructive" judicial review. This

view Ceriainly does not describe the typieel relatigﬁship :

subs1st1ng eithér in the U.S. or im Canada,,but rather is -~

b
a vision of where the courts should be heading in their review,

LS

a vision that unifies the process of governing, rather than-

asﬁsamuel Estreicher, "Pragmatic Justice: The Contributione
of Judge Harold Leventhal to Admlnistratlve Law" (1980), 80

Col. L.R. 894 at p. 906. -

LI »
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fragﬁeqting ?t'intotseéaré;e bodies, each ghargﬁng bff“in :
'different Qirec;ions‘wh;lé-strgining to pull the wagon of ]
democratic go#erﬁment: l. . o / w;;." U ;).-\x, ‘{

- In the Leventhal vision, the court's role is not
, only to ensure reasoned decision- -making, and to
sy "' be alert to. "danger signals" suggestlng the absence
of reason* in the process, bt also to jein with L
the agency in an effective partnership in the public
interest. Judge Friendly voiced skept1c1sm in
a 1975 article: ' {There is little doubt who 1is :
considered to be the senior partmer.'" Juddge Leve hal
disagreed. Courtf and agency, he insisted, are
not competitors_urﬁpccupants of different levels
"0of a hierarchy; jthey are joint venturers, each
having an .a primary responsibility. ' Their
relationshi ;
and not merely of review." The court's mission .
is not to supplant or control, but to facilitate
the sound workings of the administrative process.
"The court is in a réal sense part of the total
administrative process, and not a hostile stranger
to the office of first instance." ]
In a "working partnership," the court undertakes
review of agency action in a spirit of "mutuality '
' of recognition and respect. Where a principled
' choice is possible, the court should opt for the -
resolution that 'yields diarogue within the agency,
rather than mere submission to judicial will; that
"enhances flexibility and creative response by the
agency, rather than unreflective acquiescance; 587
that bespeaks cooperation, rather than.coercion.™

»

Underlying‘éhe approach suggestpd by.Juﬁge Leventhal

LI

is aﬁ'gwarénéas Bfifhe enormiﬁy of govgrning in the'presen;
day.  The scope of powgré_transférred from primary legislative
atithorities evinces the iﬁadequacy of these authoritieé either
‘to legislate completely o&:tordontrol the executive bodies

on whom thése powers have been conferred. The courts'éanndé
shirk pheirrrole of assisting parliaments,and legislatures

*871b1d.,-at p. 907. g

-~ . -
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in:pérforming their task- of governing. . This'suppieméntﬁl

role is new oqiy to ﬁhe.ékfenP-thgt gofernmeﬁ;al aétivity
'jfkﬂas expanded it. _Sufelytit_is.fimg'fb}fihe.qaqrté‘£q récognize
S | that neither they no; thg;1egis1§tive bodies'thaﬁ thef support
are in. the nigeteéﬁth_qeg}ufy, that democragic;Fésponsibilitf

- st already been étténuat'd by-growth“of régulatpry programs - - ' o

and that a more analytica ly and investigatively thorough
. _ . . .

. judiciary can.only amqliordte ;his'attenuution.SBB
\ e
. 4
) ) S
¢
- .l " -
/ y oo ,
r - . - )
, ¥
baawhen I commenced this thesis, I had hoped to examine'both ' *5’.

judicial and legislative scrutiny of delegated .legislation..
I still hope to pursue this and recognize that my conclusions
here, emphasizing the importance of judicial review, may be
modified as a result of examining legislative scrutiny.

. -"'
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v . . .

_Australian Inco}poration by Reference Cases - -

In the second of the fout cases, 0'Keefe yFﬂcity-

of Caulfield f}945] V.L.R. 227, a municiﬁal ﬁy-law incorporated

‘parts of a reguiation'that had been preyiouéﬁy paésed b} the

'same authority and was in fact published in the same volume

of the Government Gazette as the incorperating by-law. The '
case differed from McDevitt in that the enabling. statute, C -

the Local Government Act, 1890, N. 112, s. 204, provided that

.every by-law should be "published at lénéth in the Government

Gazette'", The court struck downéithe by-law, notlng that it

"’:'

was unlntelllgible w1thout the 1ncorporated regulatlon and
that the statutory requirements for making and publlshlng'
sy—}dws yeré to be strictly complied with. (pp. 228-9)
The third and fourth péses involved wartiﬁe regulations
made by the'Cpmmonwealth.Prices Commissioner pursuant tb a
power to "fix and declare" the maximum prices of various commod -

ities ﬁndef.%egulation 23(1)1pf the National Security (Prices)

Regulations, S.R. 1940, N. 176 - 1942, N.  513. .In Arnold

M -

v. Hunt (1943), 67 C.LNR. 429 (H.C.), fhe Commissioner pﬁrported

" ~r

to set the price of whiskey in an order that referred to the

retail price list p@bliéhed by -a trade association. Rich,

J. struck down the order, stating

The order published in the Gazette in the present
case does not fix or declare any price. The"price
is fixed and declared by the list issued by the
Victoriad Associated Brewers. 1 consider that

P . . 3
- . .
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~the price must be fixed and declated in the body
of the order itself or in a schedule to the order
and cannot be-fixed by some extraneous document
which is not part and parcel of the order. (p. 431)

He d;ﬁ'ﬁot, however, discuss another regulation -

that, 6ﬁlitsrfﬁce, broadened substantially the "fix and declare"

.

power of the Commissioner. Reguiagion 23(1A)lgénferred power

to declare maximum prices relative t6: such standards

. of measurement weight, capacity, or otherwise

. Howscever as he thinks proper, or relative to prices

.. charged by individual traders on any date specified

. by him;, or.so that such prices shall vary in accordance

© ‘with a standard or time, or other circumstdnce,
or shall yary with profits or wages, or with such - S
costs as are detérmined by him. ' o

In a similar case, McIver v. Allen (1943), 43 S.R.

: . * - .
(NTS;W) 266, the court did note this regulation, but was undeterred

\ -

in holding the relevant pricing order invalid.‘ Jordan, C.J.

stated:
It is of great importance that,éthe provisions of
“such- regulations should be strictly observed by
. - the Commissicner when he proceeds to make orders
under them. The orders are of a legislative character;
therefore, by virtue of s. 5(4) of the National
. Security Act, 1939, read in conjunction with s. 48
of the Acts Interprctation Act,-1901-37, they must
be laid before each House of Parliament, and, if
disallowed by either House, cease to have effect.
" 1f information is withheld from the face of the
“ordeér which ought to be stdted there, legislators
are impeded in ‘exercising ,a right of criticism
which the Act expressly requires that they are
to have. It is disquieting to learn, from the
evidence given in ‘the case now ‘before us, that
it hes been sought.to legislate upon so dimportant
R e matter as price fdixing a commodity which is in
great demand, by_ﬁeans of telephone;messages between .
+ a2 Commonwealth official and the secretary of a
private association, with complete disregard for
the safeguards required by the statutory regulations,
(p. 269) ' .

n .
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APPENDIX B

Enabling Clauses
S

. - - . o L . . .
A subject matter is almost by definition tangible

or referable to common experience. By the same token, the

+

" most %ommonly enumerated -specific functioas, such as "licensifg",
"reégulating” or "prescribing“_afe Jefinab;e in terms of adminMst-
rative experience. In contrast, the realization of a purpose

is far less tangible. Although' the objective .may be, as’capable

of definition as .are subjects or functions, the way of achie#iné

tha;’objﬁctive is obviously moch less so.f Indeed, the primary‘

~
"

reason for delegating a legislatlve power in- purposive terms -

%
is the inablllty of the delegatlng body to define how the

purposes are to be achieved. This in fact is the function

b

being delegated.

I believe that this point is borne out in Dr. Driedger's

comments on‘enabling clauses in Construction of Statutes,

op. ¢it., n. 290. 1In discussing purpose clauses at p. 308,

he has stated: © y -
. .. N P
But where Parliament authorizes regulations for

a stated purpose, the regulation-making authority
has a free hand to establish, not only the details,

but also the main principles. The entire law is ~°
i thereforé to be left to the decision of subordinates.
& . So long as the law is within the stated purpose,

it ‘cannot be challenged. . y

The last two sentences of this passage hint at fthe underlyiog

“

tension between leaving the "entire .law" in the hands of a

delegate while confining it to the "stated purpose". The

distance the courts go in defininé the purpose determines

N

L v ' s
. { - ’
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/ _ -
thenextent(QE the entire.law _-‘ B -

_For a Judicial analysis of the relative scope of

_purpose and subject matter clauses, see Paull v. Munday (1975),

11 S AL S R. 346 (S.C.) per Wells, J. at p. 352. Although
this dec1sion was overturned on appeal: (1976), 50 A.L.J.Rs 551;

. . the Full Court of Australia did not dlSCUSS in detail the

\_‘v;/,tgrms of the enabling provision.. Rather, it fotussed on the

.+, detail in the other enabling proviszons of the Act in question,

.reaching the decision on a basis similar to that discussed

g\ in Part ILE, Divisiom D. . "o ’
[ ' . . n ¢

. . o - :
. For a case contrasting the scope of subject matter and

-

-

5 “"prescribing" clauses, see N.B. Liguor Corp., suprd n. 578 where

_ the court construed the former more broadly than the latter,

v

¥
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- APPENDIX C . | L
SuNjectively Phrased Enabling Clauses '-_-

Typicdl subjective phraseology inciudes "as (the

egislative authority) deems necessary" or "as are

n the opinion of {(the authority)"; For further

d discussion, see Driedger, Construction, op. cit.,

307; Driedger, Composition{-op. cit.,.n, 260 at

[

sault,fﬁfﬂ-cit., n. 98 at gp(’kqd¥¥; Garant, op. cit.,
n. 18 af‘Pp.

213-3; D. J. Mullan, Administrative Law, 2d ed,.

1979) at pp. 3-190-192. See also J. M. Evans,

Judicial Review of Administrative Action, &4th ed.

(London: 1
discussion

range of st

980) at pp. 286-98 where one finds an extended

of subjectively worded clauses enabling a wide

-

atutory powers. At pp. 296-7 he concludes:

On analysis, then, few discretionary powers are
found to be absolutely unreviewable when they have
a direct impact on private rights; and judicial
review Iis conducted by applying flexible pr1nc1p1es ~
of legality in a flexible way . . . ‘

Broadly speaking, however, one can say that
the courts will show special restraint in applying .
tests of.legality where (i) a power is exercisable
in "emergency" conditions; (ii) an executive power,
the exercise of which is not subject to appeal,
is used to exclude, remove or deport aliens, or.
other non-patrial persons on policy groundsi; or
(iii) the "policy" content of the power is/large
and its 'exercise affects large numbers of people.

Their reluctance 'to intervene is likely to diminish .

the more closely the wording and context of the
power approximate to those of a discretion typically
exercised by a tribumal. The willingness of the
courts to intervene may also depend on the nature

of the interest affected by the exercise of discretion:

for example, the citizens's interest in the vindicatlon'

of public. rights, the alien's interest in entering
or remaining after his leavé& has expired in thé
United Kingdom, and the individual's interest in
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* that has no final effect upon his rights, do not

appear readily to attract judicial intervention.

See too John Griffiths, "Some Recent Developments in Judicial

L

P - '
Review of. Executive Powers’ (1978), 11 Melb. L.R. 316; Paul

b ]

RSbertshaw,'"Unfeasonableness and Judicial Control of Administ-

rative Discrétiog: The Geology of the Chertsey,d;¥avans Case'
] : ‘ : S |
[1975] P.L. 113. L - -

~

e~ not being adversely affected b# an exercise of discrétioh'
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.Notice”-(195555 55 Col. L.R. 9453. 1In the Canadian context,
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7 APPENDIX D :

Judicial Notice

Traditionally, judicial notice is reserved for
facts that are "‘the common knowledge of the greét majority

of mankind," "known to intelligent persons generally," "what

éveryone is familiar with", and '"notorious and clearly estab-

lished:" see S. Schiff, "The Use of OQut of Court Information

-

in Fact Determination at Trial" (1963), 41 Can. Bar Rev. 335

at p. 339. However, “this view applies largely to what Professor

Davis has called "adjudicative facts": see K.C. -Davis, "Judicial

?

there is iiptle cﬁnsideration of Davis' "legislative facts",
i.e., facgé used "to determine the content of law and policy
and to exercisgiits (the.co;rt's) judgment or discretion in
determining whﬁt course’of action to takg" (Davis, suéra

at p.QQSZ). However, B.L. Strayer, Judicial Review of Legislation

in Canada (Toronto: 1968) at pp. 173-7 addressed this issue
1 ] : -~
in the constitutional "context and notes that in such cases

the courts have not confined themselves to "a narrow concept

of judicial notice." See too Reference re Anti-Inflation
I

Act (1976), 68 D.L.R. 3d 452°S.C.C.). at p. 496 where Laskin,

€.J.C. adverted to the limits on judicial notice, but at the

same pﬂnecexpanded the béuqu of admissible evidence to include

statistical and *economic date relevant to the issue of whether

-

there was a "rational basis" underlying the impugned legislation,.

The decision thus recognizes that jydicial notice, whether

e

( o /f".‘\
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eﬁpressly invoked or implicitly used, should not be emgﬁg?éd

"‘\\_ =

ds a device for hiding crucial, albeit vgithnqﬁﬁ, issues.

A far more extensive and generaily applicabie consid-
eration of judicial notice of "legislative facgq" is}eontained
in A.S. Millér'and J.A.dBaq:on, "Tﬁe Sﬁpremé Court, The Adversary
System, .and The Flow of Informatiﬁn to the Justices: A Preliminary
Inqu;ry" (1975), 61 Va.»L.R. 1187 and Kqé. Davis, "Facts in

-

Lawmaking" . (1980), 80 Col. L.R. 931. Both of these articles

in the manner noted above. The authors provide e les of

the basis of assumptions that were clearly.debd;?ble,fyet
which were not argued before the courts in question.
For amn Australian case involving'the explicit use

of judicial notice in the ‘review of dalegated legislafion,

see Comroy v, Shire of Springvale and Noble Park [1959] V.R. 737

at p. 753, per Sholl, J.: ' . - }

In this case, it was,K for the council te judge how
to go about the matter of regulating "the keeping

of dogs in its municipality, and so long as it

has acted bona fide and within the limits of the
power, it is not. for this -or any other court to’
pass judgment upon the wisdom or unwisdom of the
particular method of regulation adopted. But I

am bound to say that, if I am at liberty to refer
to such general knowledge as I have of the locality
in which this Shire is situated, this particular
by-law seems to me to have employed a perfectly
sensible and practical method of dealing with the
task which the council was about, ' : .

The judicial notice issue demands much further

ana'lysis than is possible in this thesis. Hpwever, it seems
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clear that, like its close relative, the presumption of regularity
discussed in Part III; Division B, it is a judicial device-

for avoiding comﬁlex issues.

o
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APPENDIX E

Crown Privilege

The law regarding‘Crown privilege in respect of’

.

the disciosyre of evidence appears to be in a developmental

stage, as two recent Canadian appellate court decisions indicate:

Gloucester Properties Ltd. v. The Queen in Right of British

Columbia (1982), 129 D.L.R. 3d 275 (B.C.C.A.) and Re Carey

and The Queen (1984), 43 O0.R. 2d 161 (C.A.). Both held that
the Crown does not possess an absolute privilege, although

they differ on the extent to which they elaborate the privilege." .

IR Glou;ester, the Court reﬁuired a provincial cabinet_minister
to attend for discovery and ;nswer questiqns.oh whether a
"recommendation hsd beeﬁ made by the Environment and Land

Use Committee, the recommendation being-a condition precedent

'for‘making an order in council under the Environment and Land

Use Act, R.S.B.C. 1979, c.,ilO._ The Court-reached dts decision
‘in the absence of any eﬁidence "that -it would Be injurious
to the public interest to an;wer’the questions"™. ({p. 283)

In Carey, fﬂorson, J. A eiaboraééd the issues rather
more extensively and venthred tg éspablish a procedure for
‘deciding.whether'evidence was privileged. He began frpm tﬁe
general rule of disclosure, putting the onus on the Crown
iﬂ_the'first instance to as;eft that disclosure would be harmful
to "some specified public interest” (p. 201). This done,
the onus shifts to the applicant to establish a case for dis-

closure, This is done where
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(a). there are cogent and concrete ground to
believe that the documents are likely to
. provide evidence of the existence of facts _
or a state of .affairs which, if the documents
- are produced, will substantially assist -
the position of the party seeking their
. introductiony
{b) the issue to which the documents are relevant
is one of real substance in the .litigation,
and is not merely one which is raised by
the party seeking production in oxder to
gain access to the documents but without
any other bona fide purpose, and
(c) without the production of the documents,
‘ there is reason to, believe that the existence
of the facts or state of affairs sought
to be established is unlikely to be capable
of being proved by other means,

On ciqser exdminaﬁion, the results in both cases
are quite compatible. Aiihough Gloucester suggests that it
i1s for the Crown to profide some "evidence" of iﬁjury to the
public inférest, the aﬁountfof such evfdence is probably ngt-
substantial given the accept;nce in Carey of statémepts contained
in an affidavit sworn by the Ontario Secretary to the Executive

‘Committee. He asserted that the notes of.-the Cabinet meetings
which the applicants sought to obtain wtre generaily incomplete

and were used primarily to record cabinet decisions, not the
process by which such decisions were reached. Then he went

on to state:
. It is.my Iirm opinion that if these notes of the
"~ discussions in the Executive Council were to be
. produced, it would almost necessarily lead to a
distorted, incomplete and inaccurate impression
of the-nature of the actual discussion which took
place. It is also my opinion.that if these notes
were produced, . it would in future affect the nature
of the discussions in Cabinet, and would inhibit
the freedom of the members of the Cabinet to discuss-
matters of significant public concern and policy, -
to the detriment of the public interest.
The minutes or reports of committees of
" Cabinet intended for use by the Cabinet, and the
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submissions to Cabinet prepared by ministry staff
‘are all documents prepared to assist the Cabinet
in formulating govermment policy, very frequently
involving significant and highly complex matters.
. _ In my considered opinion it could very well lead

to a decrease in completeness, in candour and in.

frankness in these documents if it were known that

they could be required to be produced in litigation,

+ and this in turn would . detrimentally affect the

formulation of government pblicy and the public
interest, (p. 170}

There is.unquqstionable merit in these assertions and the
approach of Thorson, J.A, in Ualaﬁcing such interests against
the apﬁlicant's interest in éisclosure may provide the best
resolution of such issues. The true test-will come in the
court's application of thé grounds for disclosure. quoted above

in paragraphs (a), (b)-and (e).
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+ "APPENDIX F 3

The AHSAN Case.

.

This case dealt with a detention order.under the

Commonwealth Immigration Act, 1962 (10 & 11 Eliz. II, c. 21).

This statute empowered immigration officers to refuse admission

to Commonwealth citizens landing in the U.K. .However, this

power was only exercisable after the prospective entrant had

-
-

been "examined” by the officer and given notice of refusal.
. . L
In addition, paragraph 1(2) of Schedule I of the Act provided

that "a person shall not be required to submit to examination

.
u

. . . after the expiration of the beriod of 24 hoilrs from

the time %hen he lands in the U.K. . . . "™ 1In.Ahsan, the

;pplicanpg’had landed clandestinely and the evidance as to

the time of landing was inconclugive.. Lord Parker, C.J. and
Blain, L.J. were in the majority, deciding. that the legal
burden of prgving'tﬁislissue rested on the im&igratioﬁ auﬁhor—
ities. Although neither.judge discussed the issue in Terms
of the evidenﬁiéry and legal gurdens, Lord Pérkgr, C.J. at

P. 352 seems to hqve;concerned himseif with the 1$tter:

We are here dealing with a claim by the executive
to detain in custody a British subject, and apart
from authority I should myself have thought that
in the end the burden in such a case must be on
the executive to justify that detention., I say
"at the end" because, of course, nothing need be
done in the first instance other than to make a’
good return valid on its face, but if the applicant
for the writ challenges that return, as for example
claiming that there was no jurisdiction in the

e ~ executive officer to make the order which resulted

- in the detention, it-would, I think, be for the

executive to negative that challenge by proving
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-

that jurisdiction in fact existed.

‘Towards the end of his judgement, the distinction between

the two burdens becamé clearer as.Lord Parker, C.J. characterized

the Greene case as one where the issue was whether the appiicant

- -
2

had made a "proper challenge” to the validity‘of the detention
order; whereas in Ahsan the question was '"as to the position

at the end of the day when the applicant had challenged™~the

\\\\\\Jﬁvalidity of the order" (p. 355). Although Lord Parker, C.J. did-

not discuss the "sufficiency of" the applicants' evidénce in

discharging the evidentiary burden, one can assume from His

conclusions that he found their evidence to have dome so.

However, his insistance on the need to protect "British subjects"

~ -

from wrongful detention suggests that this consideration lowered

the threshold for shifting the onus of proof. . , :

*Although Blain,.L.J. reached the same decision,

his basis for doing so was less clear. After asserting that

- -

the conditions precedent to detention were "factual" and not
subjective, he made the following comment:

"There has emerged here a dispute of fact into which
the court must enquire and the notice of refusal
does not assert the ground's requirement of fdct,
that is to say does not assert that examination
was within 24 hours of landing . . . . In Greene's
case the sole issue of fact was as to the state
of mind of the Home Secretary and the notice did
assert that,

Here, Blain, L.J. seems to eclo the comments of Lord Radcliffe

in Hallett & Carey, supra, ne» 297 at p;.445 suggesting that

a recital of the rule-making authority's state of mind was

. R -
conclusive. The dichotomy_ between subjective and objective

: - .
conditions precedent thus becomes crucial teo the judgement

.
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-of Blain, L.J. and arguably narrows‘the-scope of the comments

+

of Lord Parker, L.J. quoted above. The later immigration
cases, cited at mn.>353, clearly adopt the restricted appfogch

to the review of subjectively worded powers; an apprq%ch that

+ -

Virtually disﬁlaces the bp;den'of proof issue and renders

proof of non-compliance with a subjective condition precedent

ippossible. See  however Evans, cited in Appendix C.
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APPENDIX G - “

"Breadth of discretion” is an admittedly vague

. . . 5 = .
"phrase since it varies subbtantially with the circumstances

-

in which it is_applieﬁfﬁfﬁswever, it appears most often to
"signify a. power of decision that must be made on the basis

of a wide range of factors with no strict guideligks on the

relative 3paghts of those factors' see e.g. Re Clarke and

A.G. (Can) (1978), 81 D.L.R. 3d 333 (Ont. H.C.). at pp. 48-51

(power to dec1de whether uranium informatlon could be released),
A.G. (Can) v. Brent [1956] S.C.R. 3181(power to decide—whéthér

to ‘admit a person otherwise pfohibited from entering Canada);
T : ’

Re Davies and Village of Forest Hill [1965] 1 O.R. 240 (H.C.)

(power to decide whether a residential swimming pool should

be permitted); Vic Restaurant Ince. v. City of Monmtreal [1959]

S.C.R. 58 (power to decide whether.h restaurant licence should’

issuel; R. v. Tenale, cited at n. 79 {(power to set closed seasons

-

for fishipgﬂ. In all of-}heéé'gasés,hthe pBwer of deciéioﬁ
wés suhstan;ially gqfetté¥ed énd the bourts struck down the

. - . _
impugned.regulatory instrumeﬁts;.wCoﬁtrariwise, w?ere‘ﬁ subdel -
egate's powers ére substantzally fettered, the subdelegation

is more llkely to be Upheld .Joy 0il, cited at n. 252; Alberta

Teachers Assoc1at10n v. Edmonton School District Boakd (1973),

h

39 D.L.R. 3d 528 (Alta. b.A.); where the“courtrconsidered

a by law passed under a power of-"fxxxng and collecting annual

‘s

_and other.fees:" the by-law stated'that membership fees '"shall

- be those re;ommended'ﬁy the Provincial Executive Council and

)
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pftescribed from time to time'by-; two thirds majority vote

of the Annual Représentatiye Assembly" (s. 7(1)).2 It also
provided t%at, where "an emergency exists" the Council could
levy "an additional assessment not excgéding:$10.00 per'weék
per member." Sinclair, J.A. commented as follows at p. 529:
In my opinion the Association has the power, by .
by-law enacted at a geéneral meeting, to establish,
as_ special fee, or as an element of its membership -
ee, a levy of the kind envisaged by By~law 9 provided
a specific sum is mentioned or a formula is employed
by means of which the levy can-be calculated precisely,
and there is @ mechanism, such as a decision of
the Council prescribed for its implementation,
1 con51der¥such a fee to be "fixed" by “The Association.
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; - . APPENDIX H
A

Unless expressly aui;orized to do so, a rule-making

ahthority will not be permitted to subdelegate substantially

all of-itS/@owers In respect of a given subject matter: see

Branyl Dairy, cited at n. 442; Vic Restaurant, cited in Appendix

"1

G; Re Tlarke, cited in Appendix G; Robertson v. R. [1972] J
F.C. 796 (C.A.). The corollary to the above is that where
the subdelegated function constitutes merely one aspect of °

the subdelegating authoriﬁy's entire function,. the subdelegation

is more likely to be permitted: Fisgl v. City of Edmonton
(1969), 8 D.L.R. 3d 1 (Alta. C.A.) (subdelegation to a city
engineer oiébower to‘apbrove parking, access and drainage

aspects of a proposed development); Hookings v. Director of.

©Civil Awiation [1957] N.Z.L.R. 929 (S.C.). The latter case

involtfd'a skeletal aeronautics statute that contemplated

.

virtually all of the regulatory detail to be established by

delegate& legislation. A regulation made under it prohibiteq

the towing of one .aircraft by another "except with the pefmission

of the Director." 1In turn, the Director issued a civil aviation

" information circular that éet out the qualifications neccesary

to obtain permission to tow. The appellant was coﬁvicted

of towing without permission and he appealed on the basi§’

that the quafificationg should £ave been set out in the regulatibn
and not }eft_;o the discretion of the Director. 1In support 3

of this contention he cited F.E. Jackson and Company Ltd.

—

v. Collecﬁor of Customs [1939] N.Z.L.R. 682, where the court
. .

.



’

had struck down a regulation that prohibited imporeation of

‘all goods except under the authority of a Minister's licence.

Turner, J. rejected the appiicebility of this case and upheld
the validity ,of R’egul_ation 43 stating at pe 934:

If by the Civil Aviation Regulations, 1953 the
Governor General, in the exercise of his power
to make regulat10ns securing safety, had purported
- to prohibit’ the use of all aircraft except such
as were authorzed by the Director, I could readily
allow myself to be persuaded that Jackson's case
governed the matter; but this is not ‘the position.
Regulation 43 does not (as the offending regulation'
did in Jackson's case) extend to a prohibition
over the whole field of the regulation. 1Its prohlbltlon
is effective in only a small area of that field--namely,
as to the use of aircraft engaged in towing other
7alrcraft
4 : -
The Hookings case suggests that, where the subject matter

of‘a dglegated legislative power is very broadly defined,

1

it is easier to carve it into subdelegable chunks. However,

Y
»

the case yé weakened by the fact that the quaiifieations set

out in the infermation circular elearly demonstrated that
eubstential rules could have been proﬁulgated to regulate

the towing of eircraft. The principle of a delegated legislative
obligation argueslthat these rules seoule have been spelt

out in the form of regulations.

. R
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. . “* APPENDIX I .
3

. ' The greater the potential impact of a subdelegated

.power, in terms both of the number of persons affected and

*.of the dégree'of interference with common law or-étatutory-

rights, the more likely will be its classification as legislative: .

see e.g. Robertson,cited in Appendix H; Calgary‘v. Reid (1958),

27 W.W.R. 193 (Alta. C.A.).

-~
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APPENDIX J

Where the subdelegating '‘authority is an elected

body (dee e.g. SandIer,_cited at n., 498) or has special expertise

(see e.g. Brunswick Mining and Smelting Cdrporation v. United

Steel Workers Union of America (1974), 43 D.L.R. 3d 467

(N.B.C.A.)), the authority is less likely to be permitted

to subdelegate broad powers; contrariwise, where administrative.

[
T

limitations make it impossible for the subdelegating authority
to fulflll its functions without subdelegating, it will be
permitted\to do so: geé e.g. Brooker v, A.G.than) [19%3]
FiC. 327 (C.A.) where, in xrelation to public Service staff
'selecfion, P}atte, J. stated at p. 330:

To begin with, I think it must be clear that Parliament
did not have in mind that the Commission itself,

which con515t of only three members, would personally
run every conpefition and personally carry on the
mechanics offeach of the other processes of personnel
selection that might be-adopted. 0bv1ously, the

slze of thefPublilc Service when the Public Service
Employment Act wals adopted in 1967 was such that
Parliament ave intended that" those three

members utilize/the service of a very ‘large numbetr

of other peyspfis in the selection processes.

See too Chen erence, cited at n. 3, though it should

~

ba considered witQh

.

ome caution since it dealt with a war-time

emergency situat

(S



238"

~

APPENDIX K .

"\“ = ,
The following four cases provide examples of how

the characteristics of a subdelegate, when-considered in relation

to his or-her fungtion, operate to make the subdelegation

permiszible. In.the first, Figol v. Cfity of EHmonton, cited

in -Appelndix H,‘the subdelegated function was highly technical,
invol%ing an assessment of the parking, traffic and drainage
a'spects of a'proposed development, .Subdelegaticon of this

function to a person possessing the appropriate technical

qualifications, an engineer, was approved. For the same result,

see also C.R. Aggfegate Sales Ltd., v. District 6f Squamish
{(1980), 115 D.L.R. 3d 81 (B.C.S5.C.) and Re Taylor (1982),
132 D.L.R. 3d 341 (Alta. C.A.). "

In the second case, Lamoureux v. Beaconsfield (1976),

9 N.R. 395 (S.C.C.) the subdelegation concerned approval of

the construction of service,st&fions in commercial zones.

The sﬁbdelegates were thé-persons owning property within 1,000
. _ \

feet of a proposed service station. The by-law in questién

provided that if two-thifds of these persons objected,‘no

. s
fonstruction permit was to be granted., The majority of the

.. . . B
Court approved the subdelegation, with Martland, J. stating:

It is of the essence of zoning legislation that
limitations are imposed upon the right of a land
owner to use his land in any manner which he chooses.
The limitations are imposed for *the benefit of
other land owners. . . . the by-law does not delegate
- to them (the other land owners) a general power
of decision as to whether pr not service station
permits shall issue, Instead the by-law takes.
into account, in each particular case, the wishes
of adjacent land owners who are the very people

Al

¢

<
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affectéd by'the proposed use, as one of the conditions
precedent to the obtaining of a specific permit,

In my opinion this is in accord with the principle

of ,zoning legislation and the provision was not
. ultra vires of the responent municipality, (pp. 401-3)

Although Martland, J. did not consider the matter to be one

-

of subdelegation, it is difficult to see why it was not.

This is how the court in Re Davies, cited in Appendix G, character-
- - i .
ized a similar sftuation:"This decision now seems to be effect-

’ R .
ively overruled. Indeed, the approéach in Lamoureux appears
to have greater merit, turping as it does on a consideration
of the purposes of land use controls and the circumstances

of their operation.

7

e

The third case involved a subdelegate who was a

4

chief administrative official and a subdelegation of powers

connected with his adminisé?ation. In Desrosiers v, Thiﬁei
(1962),‘33 D.L;R. 2d 715 (s.c.cC.), an aeronautiés regﬁlapion
subdeleéatq& to the Mihigtér of Tramsport unfettered control

sover the operation of "commercial passenger vehicles" at federal
alrports. Tﬁg;judgeﬁents of the Court émphasized both the

érown ownefship of airpor;s and’the Minister's staﬁutory authority

to-"construct and maintain" them under patagraph 3(c) of -the

Aeronautics Act, R.S5.C. 1452, c. 2, In a sense,

the subdelegated’

function‘ﬁerely elaborated the general administrative powers

alfeady posseésed by the Minister. Although Fauteux, J. also

relied on the breadth of the enabling regulaﬁion, the predominant

factor in the decision seems to have. been the role of the “

Hinister‘as the chief7authdrify charged with airport administ-

ration, (see p. ?16) Of the same effect if Senecal v. The

.
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Queen (1984), 3 DuL.R. &th 684 (F.C.T.D.).

The fourth case, P.G. ¢. Corporation'Eharmabeutiqﬂe

Fl

Francaise Ltée [1977] C.A. 675, presents#characte:isti#s‘similar
- .o T ‘L ’

‘to-those found in both the Figol and Desrosiers cases. it

“r

“involved A pr0V1SlOn df the Food and DFfug Regulations, S§.0. R.

Cod. 19555 c. 1675 that prohibited the sale-&& a dnpg unless ™

it was made, packaged and sold under the §gpgryision‘of»inspectors
: ¢ i

who had technical training approved by -the Diréhfor Generaif
. " [Y T N .. .

v

‘The Court approved this subdelegation, "emphasizing thh the

character of the Director General as "un officier d'administration"

(p. 682) and (the technical qonséraintg og.maki“g.aplegated _ ff

A 1)

legislation: N oo

]
L]

I1 faut &' abord -se rappeler que la matlére dont
5\ traite la Loi F-25 et le réglement ‘st une matilre
en constante &volution sous L' impulsion des milliers
de chercheurs et de fabricants 'de teus les, coins R
du- monde. * Non - seulement voitmon chaque Jour apparaitre
un prodult nouveau qu'il faut bientot faire place -
8 de nouveaux formats, a des copies et a des combin-
aisons. De nouvelles technlques de pfoduction '
et d'analyse apparalssent constamment. C'est une +
matiere oa le rem&de ‘de 1'un est le poison d' autre.
L'&tat se doit de contréler les drogues avant qu'elles
n'atteignent les marchés. Mais il ne faut pas -
que ces -contrdles découragent l'invention et paralysent
l'4volution. .Le controle doit étre-assez souple
pour s adapter au changement et assex ferme pour
garantir l'innocuité des produits. (p. 682)

This statement‘clo;ely-corresponds to the analysis of the
incorporation by reference cases in Division F, and provides
perhaps thé clea;est iﬁ&ication of the relevence of.the technical
chgracter of reguiatory subject matter in comstruing the‘scope
of delegated 1egislative.powefs.

The cases noted above should not, however, be taken

as enunciating absolute prpposftions that community groups

. -
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or¥ technical or administrative officials are ‘always proper

_.sﬁbdelegates:, see e.pg. Re Dantex Woolen Co. and Minister

[
. L]

of iTrade and Commerce, cited at n. 370; Re Clarke, cited in

.

t . : : .

Appendix.G; Re Bimini Neighbourhood Pub Ltd. (1984), 7 D.L.R. 4th

l » N . ) . . .
556 (B.C.S.C.); R. v. Horback (1967), 64 D.L.R. 2d 17 (B.C.S8.C.); ‘|

Dene Nation v. The Queen,=cited at n. 537, Although these
- B L

cases demand close analysis and undoubtedly show some-inconsist-+

ency, they serve to illustrate how complex is the detgrmination;,

. . . - . _ . R ) "a
of subdelepation issues in any given case.
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