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- INTRODOCTION

We find it difficult to believe that in a

world so full of temptations as this; any
gentleman whose life would have been
virtuous- if he had not read .Aristophanes or :
Juvenal, will be vicious by reading them .
(c.5; p.812)

. o

_ | ‘ ‘ Ny
There are no moral phenomena, there is only. .
a moral 1nterpretat10n of these phenomena.
(18; p. 149)

‘The debates over c%iminal laws forbidding certain
types of sexual conduct have, in the last few years, focussed

. \ ! - .
interest in the limits of criminal law and its sanctions.

These. debates have ranged from the establishment of legiﬁimate

public‘concerns over sexual matters and the 1egielation of

ar
these concerns lnto law, to the detailing of the manneE 1n
which sex offenders are to be hanéled once they have been

found gquilty.

¥

Some types of sexual deviancy have traditionally
been controlled by legislation in generai and'bf the criminal
law in particnlaf. However, these legal constnaintSfbn sexual
behaviour are not universally endorsed by the public they efe

supposed to protect.
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}.There exists, for instance, consensus for the legal

control and sanction of acts s?ch as rape and indecent o .
'assaults.‘_Therg are, however, sesual~activities and

'sex-related activities for which no such consensus -can' be .

found; many people feel that such activities are best left. to
|

subjectlve and Lndlvxdual control, and the control of these

‘ 'act1v1t1es should be ellmlnated from the criminal statutes.

“ _— .

| ' Such act1v1t1es, they would argue, are guestions of
morallty and should remain w1thrn the purview.of less formal
social controls-such as rengloniand educati®n.. These people
contend that mggality shbuld noFrbe legislated.

Obscenity is one‘shch.activipy for which legal

Y

'conéfraints and sanctions have been an area of major

controversy- . ) - .
= ‘ '
& ¢

Section 159(8) of ﬁhe Criminal Code of Canada states

that any publication, a dominant characteristic of which is
the undue exploitation of sex, or the combinatien of sex and
crime, horror, cruelty or violence is deemed to ,be obscene. ’

Although the constituent elements of the-€miminal Code

_definition are understood, the definitioh of obscenity remains

. , ., . _ ' .
obscure and the translation of these elements into operational

terms remains difficult. _ N

T
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Obscenity has been and still 1s\one of the most
contested legal issues because of the diféisulties 1n defining
the term obscenity. This lS s?'“because it is largely
dependent on a subjective weightinq and ordering of values,
both personal and soc1etal, and thus raises the problem of
determininq a sufflcient rationale for state intervention
through criminal law or otherwise in a domain in which a
_Vvariety of strongly felt personal attitudes come into
conflict" (16; . p. 2). In fact, obsceniﬁy has been foUnd,to be

as much a moral as a legal issue. -

' The study w111 first desoribe the origins of the law
of obscenity. In order to properly s1tuate the evolution of
obscenity within ltS hlstorical context, its gene51s Wlll be
set out along with a general examinatlon of the development off,

the criminal law and the criminal 1aw s historical

‘relationship to morality. The broad leqal philosophical views

opposing and supportinq the legal enforcement of morality will
also be reviewed. v

.

This study will seek to provide a timely airinq of a
problem that has been and remains a thorny’ question in
Canadlan ‘legislation -- the problem of leqislatlng morality.
This dissertation will analyze thig problem through ‘an

.

examination of obscenity laws in Canada.
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g The evolutlon of Canadian laws on obscenity from‘i
1892 to 1980 w111 be analyzed w1th spec1al attengzgﬁ belng

‘paid ‘to the- amendments ko the Cr1m1na1 Code. The leqlslatlve

process will also be examined with a view to- explorlng the

inténtions of the legislators in amehding these laws. It is

‘ hoped'that.this explpratidn will reveallinformation coneerninq

-

the socialgframework with;n,which'these-amendmenhs were made.
i - '

. Next, the more important reporteducases in which

3, ‘
persons were tried for obscenlty w1ll be analyzed in an e

3]

~" endeavour to determlne how. these laws were applied and what

e G

1
lmpact these cases had on the evolutlon_of'the law.

-~ * <

Flnally the major conSLderations whlch are 1nvolved

in adoptlng obscenity 1eglslatlon in a free and liberal

v
L]

soc1ety w1ll be explored.

RPN Y




ethxés, and its eccle51ast1cal courts played an 1mportant part

e

L. -, . . '-" ‘
1. History oE‘Qbscénity\Law

.

‘CHAPTER 'I. N - IR

Legislation ‘and Horality ~ the’ Case of Obscenlty !

. N \
-f ) " . I‘

)
\.

The Chrlstlan Church 1ts sense of morallty "and

L
<

u

f. . : C in: the developMent of the Engllsh leqal system. From the time
77¥L-h;h;‘ﬁ;gﬁl when early English socmety was first expdsed to the Church and
. . ! ,-\-—__‘ -
g LA ltS canon law, until before the arr1va1 of Willlam th'e

‘

"Conqueror in 1066, no clear separatlon of secular and canon .

law and of lay and: eccleSLastlcal courts exlsted - Thls meant

that much of 'the civil court s busxness was eccle51ast1cal in

v,

nature and vice versa, Consequently, much of the - Church s L

morallty permeated early Engllsh law as some of the examples

from Jeffrey s work - on the development of crlme in early

.l

England lllustrate-

[N

-Men living in-illicit unlon shall\turn to a

rlghteous life repenting. their sins, or
they. shall be excluded from -the communion . -

of the Churche. - . (Wlhtraed 3.)

He who has 1ntercourse with a nun, unless . '_ v ﬁdj
he.makes amends, shall .not be allowed .
burial in consecrated ground anymore than a - ‘ﬁ&fkT
hom1c1de. . A (Edmdnd. 1.)- . PR N

Priests know full well that they have no-

right to marry. . (Aethelred v.9.) -

| (143 p. 658)

E-Y




. Wlth the advent of the Norman Cenquest came the
introduction of a strong central government With such ' a
qovernmeng, Wllllam was capable, ove;ltlme, of dpawinq v

"toqeﬁhef the major departments of administration -
legislative, executive and:judicial, He eleo initiaeed‘éne Y 2
separation;o% Church &nd State which resulted in the.creaé%on
of a dual system of courts and'}awe“in Enéland. Although both

. types of courts and laws were separaeed, they contlnued to

function, as Jeffrey points out, T o

*

as an interdependent system. The moral , ' A
code of the Church was made an important . y

- " part of'+the common law. ' The legal system p
borrowed ‘a great deal from the Church in- ; \
those areas concerning marrlage,-sexual ‘ k
practices, morals, wills, property rights '~

and so forth, ' . {14; p. 664)

4

.It should Ee stressed.that-dutinq;the’early Middle
Ages, the cfimindl laﬁ's function as the protector of societal
values and the keeper of social peace was consxderablv
dlfferene ‘than what it was to be later on. Cr1m1nal behav1our.{
or wronqsﬂyere dealt with primarily through various fo;ms of
settlementé agreed on by the individuals, thenfamilies or the
‘clans concerned. The settlements were essengially of a
'érivate.nature,fweré frequently reached through tne use of
fhird-parties or arbitrators_and usqaliy resulted in the

imposition of fines or in the form of acceptable retribution.

N T
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State 1ntervent10n and state punlshment were of llttle use in
a system based on flnes and retrlbutlon. The state s and the
crimlnal law's lnvolvement in regulatlng ind1v1dual behav1our
were consequently almost ndn exlstent .As Rusche and -
Kirchheimer tZO)igolnt outy, soclal order in early medieval
times was not maintained through the use of the crimjinal law
.and its- sanctlon but: rather by tradltlon, by a soc1al system_'
in which the~relatlonshlps between lords and serfs and between

‘economlc and soc1al equals were clearly known and by religious

e .- . /. M
. / .

bel;efs.

< f The large movements of populatlon from the rural

: A
areas to the towns coupled with* the, changes 1n the

L

.’soc10-econom1c and polltlcal condltlons of medleval Engllsh

¥/ T

society brought about important developments in the cr1m1nal

1aw. - The central authorltles were struggllng to increase
5the1r power. and contrql over the population. As the
o centrallzed authorlty s lnfluence grew, the state consolldated
Vlts control over judicial rights. The'state thus began to
xact a share of the flnes being pald by offenders to their
ﬁlctlms, whlch accelerated the role of the state in crlmlnal
¥ v . . ‘

1just1ce. “As . Rusche and Klrchhelmer noted:

2

o

_ The administration of criminal law was a
i fruitful source of ‘fhcome rather than a
E financial burden. Far from involving ,
- expenditures, the administration of justice
' )
|
|
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brought "in- a .considerable revénue in the
-form of confiscation and fines ... the
attempt to extract revenue from the-. o, e
_ administration of .criminal justice was one

- - " of the principal factors in’ transférming -
o minal law from a mere arbitration
. 'beﬂgeen private -interests, with the * .
B .representative of the public authorlty _
) simply in the position of arbitrator, o a
- - decisive part of the pubilc 1aw.

f(zo p.10).

5 A °~1-p ' .
The state's- flnanc1al lnterest.lﬂ crlmlnal justlce

"largely served to change the crlmlnal law’ .S prlvate , —

character. The state S new founq interest in the
adpinistration of criminal justice no doubt led to the
transfer of "the initiative in criminal matters from the

kind:éd of the injured maﬁwig_ftb the king as the public

.prosecutor™ (14; p. 662). - By obtaining control of

prosecutions for crimes, of course, the state augmented

considerably- its power over its subjects.

h s

During the Middle Ages,hfhe ecclesiastical courts of

‘England were said to have jurisdiqtion in four areas: (a) a

penal or corrective jurisdiction exercised over all persons on

questiohs_Q&Jmpfalitxband faith; (b) jhrisdiction'in

‘matrimoﬁfaljaﬁﬁairs; (c) Sjurisdiction in affairs pertaining

to the persbnal property of deceased persons; and (d)

]urlsdlctlon over members of the clergy. Some of the offences

found in the ecclesxastlcal anal courts' jurlsdlctlon




e

lncluded defamatlon, adultery, 1ncont1nence, 1ncest,

prohlb;tlon forbldlng the ecclesxastlcal courts from

. - » : '
° - - ‘u ‘
*u . - 9 L .

'w1tchcraft and drunkenness. (5, 15).w o -

.
-

- . The ChUrch s jurlsdlctlon contlnued throuqh to the

Stheenth century, although 1t,was modlfled to some e»tent by
. the actlons of the royal courts in the fourteenth and

'flfteenth centuries, where judges would issue writs of

i

maintaining, or from receiving certain actions.

i

The Reformation saw the creation of the Chufch of

'England separate from the Roman Church the King~ of England

was declared head of both Church and State.

s
———mm r
-
-

i ~ o e A . o

The jurisdiction of the ecclesiaétical courts was 9
not'directly affected‘ty the Reforma&ion- However, after the
Restoration and the growth of rellglous tolerance in the
seventeenth and elghteenth century, the Churchhs penal

jurisdiction over the lalty with respect to questions of falth

ané norals dlmlnlshed and gradually dls%ppeared ' : ' S
. . '... ~ R . .

"While legal historians are agreed that'the ¢

-

i

eccle51ast1cal courts held correctlve 3 rlsdlctlon over the

laity on matters of morallty in medleval England 1t seems

that the Church, as St - John-Stevas explalns,. cOncerneqls f

itself with‘heresy and not obscenity and although”the faithful~
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were warned against the writings of heretiecs, ‘an
ecclesiastical censorship was:not instituted until aft%; the
Reformation-at the Council of*Trent" (21; p. 5). Moredver,

censorship, as Foster points out, was initially directed
against heretical literature, then seditious wfitings and
. . - 4
" finally ‘obscene texts. (8) 3
Typical of the Church's approach to censorshlp was

‘the bannlng ln 1559 of Boccaccio's The Decameron. "The book

Was banned, not because of its‘obscenity but because it - .
ridiculed the clergy. 'Ehe Chgreh subsequently authorized an’
_expurgated version after the unflattering references to the
clergf epd the saints were removed; the‘“obscenities“

however, were allowed to remain.

With the increase in litéracy and in the production
of books in.the fifteenth and sixteenth centuries, a series of -
licensing decrees was issued by. the Crown., = In 1559, Queen

. o 1 .
Elizabeth introducedlthe first effective system Jf licensing
1 3 ' &
books; the system was controlled by the Star Chamber and the
e I
Church of England. However, Tiéither of these authorities

1nterfered Wlth llterature. Licences were very trarely

I

'.w1thQ§1d because og_aipook s.obscene content. -

'..h:  % : Whlle the Church and its courts used thelr

Al IE

jurlsdlctlon sparlngly in tontalnlng obscenlty offences, the -

o
] N . R

. LI L -
5 : : e

.




. .common law courts simply did not recognize them at all: This
1.2

attitude was dehonstrated in 1708, in the case~of R.'.v. Read

-where the Crown ‘tried to have the author charged with wrltlng

-

an obscene book The“Cour; found that: T

A crime that shakes rellglon as profaneness
on the stage, etc. is indictable; but - ' '
wrltlng an obscene book, as that intitled
*The Fifteen Plagues of a Maidenhead" is
not indictable, ‘but punishable only by
- - Splrltual Court. (c.3; p. 953)

.The common-law courts refused to entertaln charges
of obscenlty, because they maintained that all these charges
came under the jurlsdlctlon of the eccle51ast1cal courts.~
This sxtuat;on endured until 1727, when the case of R: v, Curl
.(c.1)-wes decided by the King's Bench. This: case is_generelly'w,

considere

“to be the first.definite'obscenity case {although
there wasyan earlier prosecutlon in 1663.0f ‘Sir Charles Sldley
(c.4) who had showed hlmself naked to the populace thereby té?“
cau51ng a mimer riot. In the Curl” case, the common-law courts
‘hverruled.the Read case thereby taking over the jurisdiction
lto hear ohscenity cases. Curl was condemned for publishing én,

obscene book entitled Venus in the Cloister or the Nun in Her

Smock. The Attorney General con;;EEed the court with the

following argument: ’ . )

What I insist upon is, that this is an
offence at commbn law, as it tends to
corrupt ‘the morals of the King's subjects,




.

\ . . ] .""7

12
. - . - _- P .
and is' against the péage of the King.

+ Peace. includes good sérdex, and government,
and that peace may.be broken_in many.
instances, without agtual - Jforeen
1. If it be an act against the ™ - .
constitation or.c1v1l ‘Government;

v - 2. If it be agalnst rellgion--and
- ‘g 3. If against morality. (c.1; p. 850}

5

. The Attorney General went on to explain

how obscenity'was an act against morality: . _ v
i) .‘ - !
| As ®o morality. Destroying that is
. destroying the peace of the Government ig/ i
no more than publick order, which is
morality ... I do not insist that every
immoral act is indictable, such-'as telling
a lie, or the like, but if it is
destructive of morality in general if it
does, or may, affect all the Ring's
subjects, it then is -an offence of a -
publick nature ... ‘ T
The Spiritual Court punlsh only personal
spiritual defamation by words; if it is
- reduced to wrltlng, it is a temporal
offence. - (c.1; p. 850)

The argumentation was accepted by the court witnethe

—_

Chief Justice_commenting:
, I
i

Certainly the Splrltual Court has nothlng
to do with it, if in writing; and if it
reflects on religion, virtue, or morality,
\ if it tends to disturb the civil order of -
' society, I think it is a temporal offence.
(c.1; p. 850)

_ o - ‘
- And thus was laid the cornerstone which would become
the foundation of the law on obscenity.‘ However, the case

-

provided no definition of obscenity nor did it establish any

e
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_guidelihes for determiniﬁg what was obscene. . This situation

-lested.for elmost a’century and é'half\ During that period

most ‘cases of obscenity orlglnated in publlcatlons repu151ve

. or OleUS to rellglon. (7

’

'By'the'eighteenth century, the state's absSlute

0 L]

‘right to prosecute under the crlmlnal law was fxrmly

established »Unfortunately, this absolute rlght to prosecute
very often led to the: absolute ‘right to persecute. Von Bar
(22) speaks of the witcheraft trials and of’ the ensuing
torture and slethter of‘hundreds of-people under'the hanner
of the'crimihal law and of the despotic, repressive'and. .
udcertainumenner'in whieh-criminal justice was being éenerally

administered. The administrators of the criminal law

frequently differentiated victims according to their:status,

‘wealth, age or sex. The ‘central authorities adopted auto-

cratic criminal laws and frequently interfered in the trial

and decision of individual cases. The agents of the criminal

justice, the judges, prosecutors and police, were given : {

+ tremendous latitude in_dealing with offenders accused and

=
convicted of crimes. Due process of law was unknown as public

officials deprived persons of their freedom, property and

PR
T T

life. Howevet} the eighteenth century, the Abe f Enlighten-
: 0 :

ment, saw the beginning of a movement-against the uncertain-

ties, the arbitrariness and the abuses of the criminal law.
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Foucault {(9) and Rusche.and Kirchhéimér‘(go) explafn:

that the arrival of. a new economic group, the bourgeocisie pf‘

t

middle class, and ips\aﬁiliﬁ§ to form capital accumulation, to
'gathér wealth-and acquire Property.resulted‘in the- . a
restructurihg of Ehe o1d économié relationshipé. + The
. bourgeoisie, with‘ips inct;ased pawer bgsed‘on éapi;gl and
property, di;écted its,eﬂergy to érotectidg’itself gﬁa i;s

- property from the arbitrary powérg of the courts.  Foucault

“ points out that:

It became necessary to get rid of the -old
economy of the power to punish based on the
principles of the confused and inadequate
multiplicity of authorities ... punishments
that were spectacular.in their & .
manifestations and haphazard in their g
application. It became necessary to define
a strategy and techniques of punishment in
which anl{economy of continuity and
permanence would réplace  that of

i expenditure and. excess. = (9; p. 87)
\ ) ' : %
L A

P U - The intelligeqsia of the éiﬁe,'often representing
the new middle class, .vigorously opposed the existing ¢riminal
\ : justice system. They proposed that the courts' almost

unlimited power and arbitrariness along with the severity of

A
'

its punishments be strictly limited. The severity of the

v  courts' punishmeﬁt'had to correspond to the offence

o A . -
‘ committed. Slowly there emerged a seperation of law from

ethics and a legal formulations strictly outlining the

procedural and substantive criminal law. - Thus the state's

P
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absoIhte power in the area of criminal law was reaffirmed but

its power had to be exerc1sed ‘in moderatlon, with conSLStency
and within the parameters of a clearly defined substantive

\

law.

The legal definltmon, or more prec1se1y the test by
which courts were to determine the obscenlty of a glven

publicatlop was established in. 1868 by Chlef Justdice Cockburn

-in R. V. Hicklin. {c.2) A pamphlet entitled The cOnfessional

Unmasked Showinq the Deprav1ty of the Romish Priesthood; the

Iniquity of the Confessional and the Questlon put to Females

EY

in Confession had been seized and an order for their

destruction had been made under the Obscene Publication Act

(Lord Campbell's Act) of 1857. The Act, which had been

introduced\Bi'Lotp'Cempbell, allowed the magistrates to order.

_the seizure and destruction of books, pamphlets and other

publlcatlons, if, in thelr oplnlon, the material was obscene,

L 3
if it was being dlstrlbuted for sale and if the act of

v

; publication was a misdemeanor and could be prosecuted as such.

5
kY

Altbough the Court ﬁas_not asked to, nor did it

determine the obscenity of the pamphlets, it did set down what;i

has since been referred to as the "Hicklin Rule" or "Hicklin

Test".

The "Test" of obscenity, simply put, is this:

-




S

16

... whether the tendency of the matter
charged as obscenlty is to deprave and
corrupt those whose minds are open to such
immoral influences, and into whose'hands a
publicatlon of this sort may fall. -

3 (¢c.2; p. 371) .

- - . In defence of the appellant‘s action, it was brought

3

‘forth that "his purpose was not to deprave the public -mind"
but to "expose the errors of the Roman Cathollc religion"

(c.2; p. 371) The Chlef Justice clar;fled hlS positlon by

»"

statlng that one cannot’ commlt an offence against the Taw in

order to attain some superior motlve, even if this motive be

of an honest” and iaudable nature. Thusrlan honourable

ihtentfon is immaterial in assessing obscenity.

" .-.The "Test", despité its obvious shortcomings such as
. N ' , oL, ) . \ ‘ PN
its vagueness and subjectivity, was seized upon by subsequent

cohrts to.the extent that it was used in England, Canada, fthe

3 et

United States and theﬁgommonwealth generally, as the criterion

of determining the obstenity of a particular work.

- .
-

2. Legislation. and Morality

The dichotomy between law and3moraiity in the West

has, in recent times, been primarily concerned with sexual
mores. In the last few decades, sparked by the British Report

of the Deoartmental Committee on Homosexual Offences and -

Prostitution, generally referred to as The WoLfendgL Report

-




N

"(1957); the debate-has centered” on the‘fqllowing quesﬁion:

dhat‘arefthe'appropriate areas for permitting criminal law

. -intervention in controlling behaviour whiéh‘is considered by

important segments of the population to be a matter of

personal and private morality?
; A

While it is obvious that The Wolfenden Reporﬁ did-

not create the dichotomy between law and morality, it did

focus the public's attention on the issue. It also led to the T

famous;Devlin—Hért debate of the mid-sixties.

«

The Committee's purpose was to examine the existing

criminal laws of England dealing with homosexuality and-

prostitution and to make the necéssary recommendations to i

change those laws.

The Wolfenden Cbmmittee based its recommendations on

its views of how the criminal law should function. In this .

respect ‘the Committee felt that the function of the criminal

law was

.«. £tO preserve public order and,deceﬁcy,
to protect the citizen from what is
offensive and injurious, and to provide Cos
sufficient safequards againt exploitation
and corruption of others, particularly
those who are specially vulnerable because
they are young, weak in body or mind,
inexperienced or in a state of special
physical, official or economic dependence,
(23; par. 13)

",'-
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The Committee went on to point out that:

It is not, in our view, the function of the,
law to intervene in the private lives of
citizens, or to seek to enforce any
partlcular pattern of behaviour, further
than is necessary to carry out the purposes
.we have outlined., 23; par. 14)

L

".'
Certainly one of the Committee's mcst contentious \\'
and ccntroversial recommendations wee.tﬁat “hohceexcal conduct
between consenting. adults and occurrlng in prlvate should no.
longer be con51dered a crlmlnal offence (23; par. 62). The

Committee felt that the state ought to differentia;e between

private moraliﬁy and immorality, where there is no need for
4 .

0

_ the criminal law, and public peace, drder and protectioh of

.

-others from violence or personal 1njury where the crlmlnal law

" has a justlflable reason to be anolved.

A ’ o '
In making_the above recommendafion,«the Committee

~
—-

felt that:

. . Unless a deliberate .attempt is to be made
by society, acting through the agency of
law, to equate the sphere of crime with ,
that of sin, there must -f#emain a realm of
prlvate morality and immorality which is,
in brief and crude ‘terms, not the law's
business. © (23; par. 61)

The Commlttee s assertion that "there muep remain a

realm of private morality and lmmorallty which. is, 1n brlef

and crude terms, not the law's business" is highly reminisg¢ent
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of John Stuart Mill's Essay on leerty where hé annognced his

famous pr1nc1ple that the law must -be used only to prevent

harm to others. ghe prthlple stetes that:

+++ the sole end for which mankind are
warranted, individually or collectively, in
interfering with the liberty of ac
any of their number is self-protecti
That the only purpose for which pow
be rightfully exercised over any membper- of-

a civilized community, against hlstw;ll, is .

o to prevent harm to others. His own goad, . '3 f
P either physical or moral, is not a ¥ -
w 7 sufficient warrant. He cannot rightfully i
‘ be compelled to do or forbear because ‘it - -

will be better for him to do so, becaus
will make him happier, because, in the
oplnlon of others to do so would be w1se, ;
or “even right. : o (17; p. 15[:

_Mlll s 9051t10n On the appllcatlon of -law is in

keeplng w1th other Brltlsh utllltarlans of “the eighteenth and

T

nlneteenth century. | ' D oa

1

Rosqoe Pound descrlbes English utilitarian jurlstslf”’;
as belenging to the Engllsh Analytlcal school ofujurlsprudence
(19), a school belonglng to legal p051t1v1sm. This school of
thought postulated “that law must, be strlctly severed from
morality’ (1G;- p.656). The notion of morality in this

instance generally meant all non-legai standards by which

’ human behaviour maylhe judged;,-This, as Lon Fuller explains,

means that,"not%ons of right .and wrong based on religious

be%ief, common conce?tions of aecency and fair play,

-

Dl

/N
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Hcﬁituraliy conditioned prejudices -~all of these are grouped

together under the heaaing of “morality“ and are excluded from

" the domain of law" (10; p.635).

: L.
. g » \ ! - !
[ ’

Two of . the most meortant contrlbutors to the

‘ Analytlcal school of Jurlsprudence were John Austin and Jeremy ’

.Y N

Bentham;

Throughout their ertlngs, both men 1n51sted that
laws be dlstlnct from’ justlce and that the law be separate

from any not;ons‘of good or evil.
. '“mf

In The Proﬁince of Jurisprudence .Determined, Austin

o,

—"

states:

,The exlstence of a law 'is one thlng- its
‘merits or demerits are another thing. _
. WheEher a law be, is one inguiry: whether
R § ought- to, be, or whether it agree with a
given or assumed test, _is another and
‘distinct inquiry. léhough it disagree
with a given or assumed test, a law set by

L ‘the state, or a-law. imposed by opinion is a

law which. the state has set, or a law which

LD
)

opinion has’ imposed. ™ (1; p.233)

Auétin followed this statement by attacking
Blackstone s Suggestlon that natural law was dlctated by God

and therefore was superlor to the laws of Parllament and

should '‘be unlversally binding on all natlons. He pointed out

that someone using Blackstone's approach would have to

Lo
.

#s
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conclude that “né’human law whlch cpnfllcts with the 1aw of -
God lS obllgatory or blnding: or (changlng the. e&pre551on) |
'that no . human law which confllcts w1th the law of God is q law -
1mperat1ve and proper“ (1; p; 234). Austln rejected this
'conclu51on, oreferrlng the adpremacy of the’ soverelgn s (1 e.,
'the state s) command. He felt that whatever the soverelgn

commands and can enforce is the law; there can be no appeal to

-
T a'law of‘nature or Divine law.

Bentham, an ind1v1duallst utllltarlan, belleved in

- Al
1nd1v1dua1 1n1t1at1ve and freedom of actlon. He also rejected
- ’ -
the whole concept of natural law. :

L

His utilitarian philosophy was summed up in his

Theory of Legislation where he states that:

N

. v

Nature has placed man under the empire of
Pleasure and pain. We oW o them all our
ideas; we refer to them;éfzt%pf'judgements,.
"and all the. determinations of our life. He N
who' pretends to withdraw himself from this
, subjection knows not what he says. His
- only object is to seek pleasure and to shun
- pain_... These eternal _and irresistible .
sentiments ought to be ‘the great study of .
the moralist and the legislator. The. . -
principle of utility subjects everything to .
" these two motlves. . (2;- p. 2)

Using as a premise that man's actions.are motivated
by the'desire to escape pain and secure pleasure, Bentham

developed a measure, or standard of utility for calculating the




its utility, that is, its ability to produce benefit,

| 22
. \ .
amount of pleasure "in _an individual by using a series of

determinants - intensity, duratibn,-certainty and remoteness. .

(3; chap. IV)  o S \ L

Having sEated his premise and having established’ a i
method for measurlng-the degree of pleasure, it became a
simple step for Bentham to Link pleasure w1tu good and paln
with evil and declare that the task oﬁulaw-was to serve;phe
good and avoid the evil. The test of a.good law then Qecame;

advantage, bleasure, good “or happihess. Beﬁtham thus believed

}hat the ultimate goal of law was the greatest happihess‘for:

——..

—

the greatest number of individuals in a given society.. It was

not surprising to see him assert that: -

- That which is- comfortable to the utility,”
or the interest ¢f an individual, is what
tends to augment the total sum of his
happiness. That which is comfortable to
the utility, or the interests of the
community, is- what tends to augment the
total sum of the happiness of the
individuals that compose }t@ (2;:p. 2)

. . . . o

' He concelved that the means’ of reachlng the greatest

happlness of the qreatest number was to ensure the maximum of
freedom of action and as much free self-assertlon as possible

for each individual. Removal of llmltatlons on individual

' l" .
i

activity was the main functlon of law. . e

4
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J S Mlll, as mentloned earller, Eaught that 1egal

¥

coerc1on must be used only agalnst those who would .cause, harm

L or 1n3ury to others or would dlstugbhthe pubch peace, order

-
- " -

g and securlty and that the law must not lnvolve ltself in -the

protectlon of 5001ety s moral valtes or moral order._‘”

. . [

. .o * .
R : N 4 s i Q.

Professor H. L A. Hart, a moderh supporter of Mill's

S

theorles and a Jurlst who’endorsed legal 9051t1v1sm agreed

;-w1th the pr1nc1ples enunc1ated by the Wq;fenden Report.

'Hart defended the Wolfenden Commlttee s recommendatlons in a

serlesuof papersr artlcles and essays which culminated in an

extensxve dlSCUSSlon on law and morallty lﬁ a book entltled

!)

-

Law, Liberty and Mo*rallty,a In Crlt10121nq Devlin's attack of

2,

the Wolfenden recommendatlons, Hart held Ehat a dlstlnctlon

.

jshould be made o : .t

, between 1nduc1ng persons*through fear of .
punlshment to. abstain from actions which’ i
are harmful to others, and inducing them tov |
abstain from actions which deviate from - !
accepted morallty but harm no one. . e

(13; p. 57) =

M

3

Hert, however, was willing_to soften his bositdon by
allowing Ehatlthe principle that no indivddual may be coerced
for his OWn;good be tempered by what he called "paternalistic
Legis1atdon“; such legislation would employ legal coercion and’

- punishment to protect the willing or voluntary victim, that

“

"is, to protect individuals against‘physical injuries to which

-
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they mlght voluhtarlly submlt. He was also ready to

L2

compromlse his suppprt of legal p051t1v15m by permlttlng the
Crlmlnal law to*"protegt pecple from enfo;ced publlc

confronﬁation with activities-repugnant to their.horal
feelings" (4; p. 178). ’

. Hart conceded that though leQaliEy:énq morality

oveflepped aE*mees, "that certain pro%isions in a'legpl
system are necessary (12“p.'622) "He presehted two

fundamental 1nstances where he thought that ba51c moral

,princxples overlapped, or at dleast c01nc1ded, w1th the rules‘

a

of a legal system. ‘ : - oL .

This first, he felt, were rules of natdral

~

necessity. These rules restricted the free use.of violence
and allowed for the minimum of property "with its r}ghts‘ahd',
Vmguties sufficient to enable food to grow and be retained until

eaten” (12; p. 623). . It is difficult to disagree with
. . t ‘
Professor Hart when he states that the absence of . those basic

rules in a legal system would make the exlstence of any other
rule in that same legal system irrelevent. Such rules he
indicates:

"J.. overlap with basic moral principles
vetoing murder, violence and theft; and so
we can add to the factual statement that
all legal systems in fact coincide with.’
morality at such vital points ... -
necessarily so. (12; p. 623)
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The.second instance mentioned bi.Profeqfor,Hart_ig;

found in the application of law. Justice in‘the.'

adminisgration of the™law demands thaﬁ the rules of a legal
system be a?plied equally Eo cases simflar iﬁ nature. The o
principle of "?reating like cases alike™ (12; p. 624) is a
fo:% of morélity aemanding the.applicqtion‘of the principles
of objectivity andfiﬁpartiality in the adﬁinistration of the

- . [}

law.

The Wolfenden Committee's recommendations,,however,
, i . ) . . .
were not wholeheartedly endorsed by the legal community in its
entirety. The Committee's main detractor and certainly its

most famous critic was Lord Patrick Devlin. From the outset,

‘Devlin criticized both the recommendations and the theory the

recommendations were based on. Lord Devlin's attack .upon the
Wolfenden recommendations created much interest among legal
philosophers. ,As a result many jurists reacted to Devlin in

the form of replies or rebuttals.

faéviin's main antagonist was Professor Hart as
mentioned earlier. Ha;f's respogées, of‘courée, led to a
continuing deﬁate betwéen himsgff and Lord Devlin. The debate
generatéd a renewed interest in the Ehéories of legal

positivism in general and on the appropriateness of enforcing

morality by law in particular.
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One 1nd1v1dual who criticized Hart for his
N 1n51stence on- keeplng sharp the dlstlnctlon between 1aw and
morality was Lon L. Fuller, a proqusor at Harvdrd Law School.
Fuile: contended that{PrqfessBr Har{ had.avoided‘discussinq
the naturé.of the fund;;ental rules which made law poss{ble.
These fundamental rules, Fuller 1nszstea,fweré not‘rules of
: \

law but of morallty because .
ol -

.

—~_ o They derlve their efficacy from a general
: .acqeptance, which in turn rests ultimately
on a perjception that they are right and
necessary. They can hardly be said to be
law in‘the sense of an authoritative '
pronouncement since their function is to
‘state when a pronouncement is :
authoritative. . : (10; p. 639)
¢ o This general acceptance translates into an.external
morality of law. Fuller maintained that the "authority to
'kae-law must be supported by moral attitudes that accord to
it the competency it claims" (10; p. 645). Thus, a law will
; | * ! be observed only if it is perceived to be just, right and

necessary.

However, Fuller demonstrated that law posseséed more
than an external moraiit?. He explained that, a parallel éould-
be drawn between law and "good" law and order and fgood"
order. Unqualifieq law corresponded to simple'order: that is,

- the functioning of society according to some standard. "Good"
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law, on the other hand, equated to _good ordér, tﬁat is, ‘order
- 3
whicdh corresponds to the demands of justlce, or morality, or

men's notioRs of what ought to be“ (10; p 644). Fuller

explaindd that law, even unquallfled law, that was thought of.
as simple order contained an implicit moral élement which he

calle intetnol morality} He reasoned that law without this

lnternal morallty would lead- to chaos and confu51on but

certainly not to order. S S

1 L e

. : \ e

Internal morality consisted of two basickcéﬂcéﬁts.

The first involved the notlon of str1v1ng to reach excellence,

of "proper and flttlng conduct, conduct such as beseems a
human being functioning at his best". The second dealt with

basic societal rules, rules "without whlcﬁ‘an ordered society

‘\

is impossible" (11} p. 5). :—T\ N H_ L e

i
ke

kY

. S, .! - . .
Using these concepts-as a’' base, Fuller arrived at a

.. : ) AN e
series of demandslthat characterized the internal or inner "~

morality of law. Briefly these dehands were as follows:

1} in order to subject human behaviour to a set of rules,

there must be rules;'é) the rules that are to be observed must

be promulgated, publicized or at least made available to those

who are expected to observe them; 3) rules ought to be

o

prospective and not.retroactive in effect; 4) they should be

clear in their meaning; rules that lack clarity are generally

]
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derstood and cannot be observed 5) rulee must avoid
tradicting one an&ther, 6) rules should not‘demand the
1mp0551b1e from those)who are to obey them; 7prules should
maintain a certain constancy through time: if roies change
frequently, they lead to general_confusion; and 8)_;hose whoﬁ
administer the rules must act in congruence with those b%kéél_

d

there should be no discrepancie$ between the law as enunciated

and the law as adminjistered. (10)

. Fuller, .it may be summarized, thought that law
generally possessed an external morality which was expreesed
by the’ general support, or at least the lack of active
resistance to it, but that in any event all law contalned an
internal morallty w1thout which it could not be consxdered

kS

As mentioned earlier, the severest criticism of the

Wolfenden Recommendations was provided by Lord Patrick Devlin.™

1

N

.~

The Wolfenden Report's- major recommendation
that "homosexual cgn%uct between consenting adults in.private
should no longer bete.criminal offence" (23; par. 62) was
based on the Millian concept that the law's sole function was
to prevent harm to others and that consequently the law was
not to concern itself with the morality or immorality of

individual acts nor with the ethical aspects-of society.

r
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-adopt various differing moral principles, societ
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Devlln, on the other hand, ardently belxeved that
law and morallty simply could uot be nor should be separated
and that law had a moral functlon to perform. Devlln
supported his views in several lectures, papers and essays; he

summed. up his arquments in his most widely known work, his

book entitled The Enforcement of Morals. Lord Devlin's major

argument is that society has a rtqht.to deﬁehd itsekf anq
therefore law is justified in entering the realm of prlvate
morallty. Devlln points out that althouthlnd1v1duals may

7 ,Wae ’ -

expressed by the opinion of its majority, has/a right te

" impose standards of moraligi the transgressjon of which it

will not tolerate. Such standards of socigtal morality are

found in the imposition of restrictions on its members in the

area of suicide, abortions, incest etc.

®

In concluding that the law, both ciyiinand criminal,
"claims to speak about morality and immorelity generally" (6;

P. 7) Devlin posed ‘three basic questions dealing with the
. s
law's concern with morality:.

-

(1) Has society, the right to pass judgement
at all on matters of morals? Ought there,
in other words, to be a publie morallty, or
are morals always a matter. for private
judgement?

(2) If society has the right to pass
-judgement, has it also the right to use the
.weapon of -the law to enforce it?

T
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(3) If so, ought it to use that weapon in
all cases or only in some; and if only in
some, on what principles should it
distinguish? : (6: pP. 7)

™ ' P

. Lord Devlin answers the first quéstion in £he
affifmative. He points out that §ociety is made up of a 1&_
commun;ty gf‘ideas "not“only political ideas, but also idegéﬁ
ébout the way its members should behave and govern‘éhgii .;.
li&es" (6; p. 9). Hence, the.make up of a society is found E;
its shared political and moral ideas. Devq&n‘suggests_that :

the institution of marriage is a striking illustration of

.shared political and moral beliefs. Marriage,'he says, is -a

" glear case of the relation between politics‘and morals, since

it "is a part of the structure of olur society and is also the’

—
—

" basis of a moral-c¢dde which condemngmfornication and adultery"”

. : . . Y
(6; p. 9}. ‘However, public morality is not‘restrlq;ed to
sOpporting institutions. Devlin returns to his concept of

society being a community of ideas: ‘

>

without shared ideas on politic¢s, morals
and ethnics no society can exist., Each one
of us has ideas about what is good and what
is evil; they cannot be kept private from
_ the society in which we live. If men and
4 women try to create a society in which
there is no fundamental agreement, about
good and evil they will fail; if, having
based it on common agreement, the agreement
goes, the society will disintegrate.
' (6; p. 10}
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Lord Devlln also answers the second questlon, should
morals be enforced, in the-afflrmatxve. He reasons that 1f
the answer to the Elrst guestion is in the afflrmatlve, that
is, that society has éhe\rlght to pass judgement on matterg of
moraliéy, then it follows that sooiety has the righﬁ to "use
the law to preserve morality in‘the.same way as it uses it to
safegdard anything else that is essential to its exietence“
(6* p. 11). -Consequently, it becomes impossible to impoee

theoretlcal 11m1ts to the authority of the State to legislate

aqalnst lmmorallty.

Devlin strongly disagreed with the Wolfenden
Committee's view that there must'remain'a sphere of private

morality and immorality which was not the law's business. He:

Y felt that

»the suppression of vice is as much the
law's business as the suppression. of
subversive activities; it is no more.
possible to define.a sphere of private
morality than it is to define one of W
private subversive activity. It is wrong - '
to talk of private morality or of the law
not being concerned with immorality as such
or to try to set rigid bounds to the part
which the law may play in the suppression
of vice.. There are.no theoretical limits
to the power of the State to legislate

. against treason and sedition, and likewise
: I think there can be no  theoretical limits
to legislation against lmmorallty.
® (6: p. 14)

3
N
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however, in apswerinqsthe third question, whtch
deals wlth hbw to exercise legal sanctlons, Devlin felt that
society’s rlght to punlsh vice and immorality should be
exerc1sed only agalnst certain types 'of vice and immorality.
He proposed certaln general restralnlng pr1nc1p1es whlch would
maintain the "balance .between the rlghts and lnterests of

society and those of the individual" (6- ; 15). The most

.;mportant principle was the notion of "toleration of the
“maximum individual freedom that is consistent with the

integrity of society” {6; p. 16). This was felt to be a

principle which prevailed in all matters of conscience.

. Other principles are that: the limits of tolerance shift -

sogiety tolerates,?from generation .to generation, certain
varlatlons from the moral standard; prlvacy should be
respected as much as p0551ble,-and lastly, the law is
concerned with a minimum standard of behaviour‘and.not a

@

maximum.f : -

Taken together, these prihciples require that

‘cautlon be exercised before concluding that a partlcular type

ofs behavmour or spec1f1c act be conszdered gravely immoral.
The law should refrain from intervening when it sees that
society tolerates a certain type of behavibur; but the law
should not hesitate‘to condemn when it sees a‘general

abhorrence and notes that society has reacted with

Y

L
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?intolerénce,.indiqnatioh and disgust" (6; p. 17) to{ a given

act. H
Several phases are dlscernlble in the development of

obscenlty law. The flrst phase covers the'perlod up to the

eleventh centu:y.m The criminal law as’a legal system was for

all intents and p Eposes non existent. The Church's morality

k)

and soc;ety s tra ltlons were the crlterla by whlch a persofi's

conduct was measured.- Obscenity as a concept did not exist.

The next phase,.the period covering the Middle Ages, saw the

Lstate aradually assume control of the criminal law. Its

control_eventually became absolute and its power in
administering criminal justice Was‘unchecked The law was
applled unevenly and in an autocratic and despotlc fashlon."
The Church's penal jurisdiction with - ‘respect to morals

gradually disappeared; It was durinq the late Middle Ages

'_that the‘concept of obscenity emerged, although it was very
- rarely used. The last important phase coincides with the

”eighteenth and nineteehth.centuries. Demands were made by a

new powerful class, the bourceoisie,'to restrain and
rationalize the appllcatlon of the cnrmlnal law. Punishment,
it was thought, had to relate directly and proportlonally to
an offence which in turn had to'be clearly‘identified and
defined. There was also a push for the attenuation and

elimination of punishment for religious and moral offences:
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E? | .Obscenity came to be recogﬁized‘by‘the common—law.coortsﬂas a -
\v ) ' crime against the state and was finally defined by the courts -
. !

' -
Y

in the mid-1800's. . T ..

N

The debate on the diﬁisoa betweeo law and mor%lity
ie oeatered on two major schools of thouqht. ‘The first% L
suqqests‘that a distinction should-be made between law and
morallty, that the two should be kept separate, and that
leqlslatlon should not be used to enforce morals. The other ’
llne of thought is that not only ‘should leglslatlon enforce
publlc morallty but that it is the law s duty to do so in -

order to protect soc1ety'from vice and immoral activity.

The rest of this study will examine the'development -
and application of obscenlty legislation in Canada as an

example of the problem of legislating morality.

3
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CHAPTER II
Methodology

As mentioned in the previbusichaptér, attitudes on
~ - ‘ . '
x;he legal enforcement of morality appear to be generally

divided into two, fairly distinct views.

On.ﬁhe one hand there is the position that law and
mo;aliﬁx should clearly be separated; that the legislatprs
'should\refraiﬁ from dealing with‘ﬁa&tgfg of morality sucﬁ as
sex and'%bscenity; that the ledis}ator, in'fact,_should
inte:fereFWitﬂ.Euman behavioﬁr and human‘activity gﬁ little as
pbss;ble. On the' other hand, there is the view that law and
morality ought not to be‘separéted and that in'oraér to »
. + prevent antisocial‘beﬁaviour and to protéét the nation's moral
fibre and thérefore its soc}al fabric, the legislator has the
-right, and some would say the duty, to legislate on such

matters as sex and obscenity.

This study proposes to look at the issue of
legislating morality by examining the development and

application of obscenity law in Canada.

, . /
The Canadian law on obscenity is incorporated mainly

in a handful of sections of the present Canadian Criminal

Y
A
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Code. Undoubtedly the most important of these is Section’

159. Although this seetion does not deal exclusibely with
obscenity, it does provide the cornerstone for the law on

. , . _
obscenity’in Canada. Section 159(1)({a) states that:

. Every one commits an offence who makes,
\ prints, publishes, distributes, circulates
or has in his possession for the purpose of
_— ' : publication, distribution or c1rcu1at10n
g ' any obscene written matter, picture, model,
- photograph, record or other thing
whatsoever.

Section 159(2)(a) declares that:

\ ¢
"Every one commits an offence who knowingly,
without lawful justification or excuse,
sells, exposes to public view or has in his
possession for such a purpose any obscene

written matter, picture, model, photograph,
record or other thing whatsoever.

0f singular importance in this section is sub—section (8)

Py

which elaborates on the constituent elements o\\what is deemed

to be obscene. ThlS sub- sectlon states:

For the purposes of this Act, any
publication a dominant characteristic of
which is the undue exploitation of sex, or '

~" of sex and any one of more -of the following
subjects, namely, crime, horror, cruelty
and violence, shall be deemed to be
obscene.
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The other sections of Ehe Criminal Code involved in

outlining the substantive elements of obscenity are sections

163, 164, and 165. -

Section 163 provides that:

Every one commits an offence who, being the
leasee, manager, agent, or person in charge
of a theatre, presants or gives or allows
to be presented or given therein an
immoral, indecent or obscene performance,
entertalnment or representation.

Section 163(2) makes it an offence to take part in

any manner in the above performance. Section 164 makes an

offence of making use of the postal services for transmitting
! .
or dellverlng anythlng that is obscene. Lasﬁly, Section 165

prov1des the penaltles for anyone found gu11ty ‘of the above
mentioned offences: up to two years imprisonment if found
guilty of an indictable offence or up to six months

L , ,
imprisonment and/or 500 dollars fine if found guilty of a

.summary offente.

The other sections of the Criminal Code concerning

obscenity are procedural in nature and will not be dealt with
- : ~ '

in thi's study.

Legislative references to obscenity also exist in

other federal statutes., The Customs Tariff Act, for exampie,
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prqhibits'the importation of indecent or obscene publications.

or matter. Similar references, sometimes explicit, sometimes

not, may be found in other federal statutes and regulations

. such as the Trade Marks Act and the Regulations péssed under

)

the Broadcasting Act. However, this study will not deal with

these other statutes; it will concentrate e$clusively on the

issue.of obscenity as found in the Criminal Code.

Several questions come’tolmind when examining
oBscéﬁity legislation: how did suchllegislation'cpme abouti
how did it evolve? what,reasons,iif any, were given for
adopting such laws? how have the courts reacted to such
1awé?- what effects have court decisions héd on.
obscenity legislation? These and other questiong concerning

obscenity laws may be regrouped into two broad'questionéia

3

1. How has Canada's present obscenity legislation

come into being?

2. What interpretations have the courts made of

this legislation?

This study will attempt to answer these two and
other related questions concerning the subject of legislating

obscenity in the following manner.
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- The question of how Canada's obscenity legislétion‘
came into being will be dealt with by describing
the evolution of the law on- obscenity from 1892,

the year that offences relating to Obscenity;were

made a part of the Criminal que, to 1970, the

year that ‘the Ckiminal Code's obscenity provisions

wefe last amepded\ " This section of the study Qill'
examine the original statutory provisions and the
eﬁsuing‘amendmeﬁts to- those provisioﬁs.
Furthermore, an attémpt will be made to éhswer
ancillary questions such as why the legislators
decided to include obscenity provisions in the

Criminal Code, and what their reasons' were for

amending those provisions. To answer these
"ﬁaéstions, an examination of official public .
documents such as the House of Commons Debates,
‘the minutes of various House of Commons and Senate
Committees concerned with iegal affairs, and the

reports from these Committees will be carried out.

<

- The matter of how Canadian courts have interpreted

the obscenity laws will be explored by providing a
descriptive and analytiéal review of judicial

interpretation and application of the law on

Mmoo - e
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obscenlty This part of the study will review
reported cases from 1892 to the present. Since
few obscenlty trials were reported before 1960,

the review of cases from 1892 to 1959 lncluslvely

* will be %exhaustive in nature. Consaquenhlyf

trials heard at both first instance and appeal
levels will be ‘examined. However, because the

tumber of obscenity cases since 1959 has increased

. @ 1 -
‘considerably, an exhaustive review of those cases

is almost impossible and certainly unnecessary for

the purposes of this study. For these reasons,

the survey of obscenlty cases heard from 1960 to
the present will be 11m1ted to the most
51qn1f1cant cases. Case law and the more
important interpretations of the law are usually
developed at the appeal level, hence the

examination of post-1959'cases will concentrate

mainly on cases heard at the appeal level.

Although all the reported cases from 1960 to the
present have been verified.for their importance
and their rélevancy, only cases having a direct

impact on the development and the interpretation

of the obscenity provisions of the Criminal Code

will be included in this study.
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CHAPTER III
Law and Interpretation of the Law
As mentioned in Chapter Ii, two important issues
arise when investigating obscenit& legislation: how such
; : ‘ \

legislation has éome about and how the courts have reacted to

it.

‘This Chapter will explore both problems. The first
part of this Chapter will examine the evolu;ion'of obscenity
legislation. In doing so, it will describe the relevant

amendments made to the Criminal Code from- 1892 to the *

, \ :
present. Moreover, the rationale for bringing forward these

amendments will be investigated by analysing, whenever

pdssible, legislators' intent as expressed in the House of
Commons Debakes and in the various Commitﬁee minutes and other

official documenis.

1. Evolution of the Law on Obscenity

-

Oﬁfences relating to obscenity have not always
existed in Canadian criminal laq. Unlike other offenées such
as murder, assault and theft which had existed in legislative
forms long before the advent of Confederation in 1867, crimes

relating to obscenity do not make their legislative

43
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appearances until 1875 and even then only in. an indirect
manner, as a misdemeanor in a statute regulating the postal

services.

It was.not until 1892, with the introduction of

Canada's first Criminal Code (5) that the law on obscenity

was legislated. The Criminal Code of that period contained
only two offences relating to obscenity and bdth-were

contained in Part XIII ~ Offences Aqainst Morality, along with

several other sex-related offences such as incest, sodomy and

gross indecency. This grouping of offences, however, was only

‘one of several opher'suchhgroupings found under Title IV of

the Criminal Code entitled Offences Against Religion, Morals

and Public Convenience.

The Criminal Code of 1982 was, by and large, a

consolidation and reorganization of existing statutes dealing
with the criminal law. Thus it comes as no surprise to
discover that most of the offences provided for under Title IV
of the Code had already.existed. For example, the Revised

Statutes of Canada of 1886 contained a statute dealing with

offences against public 'morals and public conveniences (3) as
well as a statute on offences against :eligion'(4). It is
within this context that the origins of Canada's obscenity

laws are situated.
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¢ ‘ L . PO
~One of the two obscenity offences introduced in the

Code had previously existed in another. statute. This was

section 180 which dealt with obscene material and the use of

the Pdst Office. This section, in fact, was appfopriaéed from
/ . . LS

.the/étatute regulating the postal services. The law governing

thélCanadian Post Office had been enacted in 1867 (1) and had

been amended'in 1875 (8). This amendment to the Posé Office

Act intr?duced the offence of having obscene matters’
transmitted or. delivered through the postal services. This

of fence was_incorporatquinto the Criminal Code as section 180
A ’ b i

and was subsquently dropped from the Post Office Act in the .

Revised Statues of 1906. (7)
3 o, '

A

'Section 179, the other section concerned with

obscenity, was new. This section made it an offence to
publish or publicly sell or expose to the public any obscene
printed or written matter or pictgres or any other objects
which tended to corrupt morals. Section 179, however, did not
relate exclusively to obscenity offences. It included a
sub-section prohibitihg the sale or advertisement of any
material, medical or.otherwise, which was meant to preventm
conception or cause abortions. The section also provided a
legal defence for someone charged with this offence by stating
that an accused would not be convicted if he could show that

the acts he was charged with had served the public good.
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ﬁastly, this section made it pleér‘thét an accused’'s motives -
were irrelevant in all cases.

Anyoh; fshhd_guilty‘of offences falling'under either ;
section 179 or 180 was guilty of an indictable offence and was
liable to two years imprisonment.

-

The legislators} in creating the section 179
obscenity offence, were largely.inspired by section T47 of the

English Draft Code found in the Appendix of the Report of the .

Royal Commission Appointed to Consider the Law Relating to

~Indictable Offences. (30) The CommissioQ, the fifth-of its'q

kind appointed by the British government, inquired into the
desirability and practicébility of reducing the written and
unwrjﬁteﬁ'cr}minal law of England into one code. The
Commis;ion'stsection on obscenity was drawn from the

provisions of the Obscene Publications Act of 1857. (28) With

respect tolthe offence of publishing, exhibiting o?;selling

obscene matter, section 147 of the Draft Code and section 179

of the Criminal Code of 1892 were almost identical.” The Draft

Code versioﬁ, unlike the Criminal Code, provided for the

offence of obscene libel. With reference to obscene
publications, the Royal Commissioners, in theirzreport,
" mention that section 147

A

expresses the present law, but it puts it
into a much more definite form than at

B
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present. Weé do not however think it
desirable to attempt any definition of
obscene libel other than that conveyed by
“the expression itself, . (30; p. 390)

1

‘It must be assumed that the Commissioners® comments
were meant to apply equally to the term "obscene matter® found

1

in their section 147.

The Criﬁinal Code (or Bill No. 7 as‘itrwaé:
identified before it was aéceptd by Pa;liamént) was sponsored
by Si} John Thompson; the Minister of Justice..‘When the House
résolvea-itself into Committee to consider the Code,'Sir |
ThoEﬁson and another mgmber both Comménted on the purpose of
inc;udinq section 179. While responding to a remark'méée by a
member ©of the Committee, the ﬁinister of Justice went on‘to

say that legislation of this kind was neceséary in order to

pfevent indecent shows and pictures and that "the object is to

put a stop to that kind bf business" (16; p. 2969). Another
member poiﬁted out that the importation of obscene pictures
was allegedly becoming a common practice among phétbgr§phers
whd were then rese}iing theserpictures to the ?ublic, ;nd that
the intention of section 179 "was to stop tha: practice"‘(16;

p. '2970).

It should be noted that in both the "postal

.

services" section and the newer Criminal Code section on

obscenity, the term "obscene" as well as the phrase "obscene
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matter remaLned undefined There 1is reason to believe that
this omission was not an accident nor an overSLght on. the part

of the legislators. Hansard reveals that some members of- the
.\ - . -l
Committee studying Bill No. 7 were concerned that, the

'obscenlty provision as found in section 179 was too broad and
too sweeplng_lqﬂnature. " The members' apprehension, howevet,"

seemed to have been relieved by the Minister of Justice when
he stated thatllegislationrdealingﬁwith indecent offences

" required a Certain_"vague character?l(16; p. 2969).

Te e :
- -~
.

In summary, the Criminal Code of 1892 made mention

of obscenlty in only two 1nstances, the publlshlng, exp051ng

"or selllng to the publlc of obscere materlal, and the'
3

transmission .or dellvery of obscene matter by the Post
Office. Both offences were indictable in nature and both
provided up to two years imprisonment. !

Several amendments to obscenity offences were made

between 1892 and 1906 and were reflected in the Revised

Statutes of Canada of 1906. Such modifications as renumberiné
the sections or making editorial changes to the offence were
minor in nature. Some of the other more important changes

refer to the substance of the offences.

Section 179, which was renumbered as section(f07 in

%

the Revised Code, was significantly,amended in 1900, (2) - The~
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-Honourable Charles Fitzpatrick.
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amendment broadened the application of .the section to include
not_onlg the sale_or;exposure of obscene material.to the

public but also the manufacture, circulation or distribution

of- obscene matter.

“The amendment caused a greal deal of discussion

among the members of the -committee—of the House studying the
- . - EI . : P .

'matterl The discussion, however, centered more on
2 of sectlon 179 concernlng 1ndecent shows to which no
'modlflcatlon was implemented rather than on the changes

actually brought forward by the Sollcxtor General, the

Certaln members, during the

discussions, indicated their.concern that indecent plays then

being performed were having a debilitating -effect on the
. . . kY

morals of the country.in_general, and on those of the young in

the stage;

RPN

partlcular. The other members, ingluding the Solicitor

General felt that the exlstlng prov151on was more than

_sufflcrent to prevent indecent plays from being performed on

€L

-

one of their main arguments against expanding on
the word ;show“'was théf§ear'that the addition of terms Such
as drama, spectacular, entertalnment and the llke would 11m1t
the lnterpretatlon of the .Ssub-section to the terms found

exclus1ve1y lnﬂthe*enumeratlon and in any case could not

~

prevent people from attempting to discover wa}s around such an

enumeration. (17; p. 7403)

-
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The actual change whichfbtoadened the scope of the

offence was not commented on atiall,
v . l ot - \
n Another important change: to the obscenlty law

;occugred in 1903 (9). A new section, dealing witheobscenity

in the performing arts, was-enacted.

. N .
J b

k Charles Fitzpatrick, now Minister of Justice, had
b

en subjected to effective pressures exerted by ‘the recoﬁder

-and other mun1c1pal officials of the City of Montreal for the

1ntroduct10n of such a sectlon. (18; D 95) Mr. Fltzpatrlck,

'5a member of Parllament from Quebec City, had certalnly become

more receptive to the idea of amending the Criminal Code with

respect to obscene plays than he had been three years earlier

when a member of the 099051t10n had suggested a s1m11ar

change. (17: p. 74.03) T | .. o

An odd thlng occurred to the amendment. whlch should

be noted. The orlglnal amendmen made no mention of "obscene™

'~ plays; rather, it addressed only "inddcent and -immoral”- forms
k'of entertainment. It was at the 1ns'stence of Sir Charles

- Tupper, a member of the Opposition, hat the Minister of

Justice agreed to remove the words irndecent and immoral and
insert in their place the term obscend.’ Tupper was -afraid
that the terms 1ndecent and immoral wele too broad and would

prove not only difficult to define‘hut angerous to apply. He
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- . ' . 2 .
also feared that a sectiOn such as originally suggested would

be used to suppress great 11terary works and plays sxmply
because some segments of socxety, where extreme views in these
matterd wére held, might think them immoral. Whether or not

he was swayed by theseqa:gumenfs, the Minister of Justice

'agreed to the change and made ‘a motion to that effect, to

which the membets of the committee agreed. The modified

ameﬁdment was subsequently agreed to by Parliament. When the

amendment was placed ‘in the statute books of 1903, however, it

was lnexpllcably written up to 1nc1ude all three terms -

qlmmoral, indécent and obscene. ' R

- The amendment, numbered 179A and renumbered as

section 208 in the Revised Statutes of 1906 brouéht about

two new obscenity-related offences.

The first offeace made it a crime for anyone to be
an agent} a manager or a petson in charge of any tﬁeatre which
presented an immoral, indecent or obscene play, opera, concert
or any other type of performance or representation. The"
pvenalty provided, upon indictment, up to one year 1mprisohment_

or a fine of up to 500 dollars or both, or upon summary

conviction, up to six months 1mprlsonment or 50 dollars fine

/

or both

, o . . - [P
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The second offence stated that anyone taking part in

or appearlng as an actor, performer, or assistant in any

ucapaclty, in any of the obscene performances or
representatlons mentioned above was gu11ty of a summary
conv1ctlon offence and llable to three months lmprlsonment or

- a twenty dollar _fine or both. ‘ S

-

There were only two amendments affecting the
sections on obscenity between 1906 and the promnlgation of the

Revised Statutes of 1927; only one of .them actually had an

impact on the development of the law of obscenity in Canada.

-This was the amendment to section 207 (old section
179) enacted by Parllament in 1909 {10) which agaln widened

the appllcatlon of the obscenlty law by maklng 1t an offence

~ for anyone to make obscene materlal However, the amendment's

main impact was in declaring that anyone found possessing
obscene matter for sale, distribution or circulation or
assisting in -the making, manufacture etc. was guilty of an

offence.

- The amendment was }ntroduced by the Honourable A.B.
Aylesworth, the Minister of Justicde. The Minister, in
introducing the amendment, referred to what he considered

an important case which had recently been heard relating to
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the manufacturing and circulating of obscene materials. It

- ' \ L) L] * ] ‘ '
seemed 'to him that section 207 concerning obscenity needed to-

be broadened because it appeared -

that the provisions of the statute in that

regard as they stand at present are

possibly not wide enough to cover some of -
. those who would participate in those

offences... {19; p. 4632)

Although the Minister did not identify the case Hhe
was alluding to, he most likely was referring to the case of

R. v. Graf, (c.25) The likelihood of the Minister referring

to this case is based on the fact that the case was heard in
Toronto which is sufficiently close to the Minister's home

riding of York North for him to have b;en made aware of it.

The defendant in this case had been tried and

convicted by a police magistrate of the City of Toronto for

- selling obscene books and pictures. Unfortunately the details

. ‘ . . g
of this case are not available in any law report; only the
defendant's subsequent application for his discharge from
custody, in which the original trial is occasionally referred

to, is reported.

When the House resolved itself in;o Committee to

.examine the amendment to section 207, R.L. Borden, member for

Halifax, related information to the Committee which led him to
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believé that there existed a high Fate_of distribution of"
-l, obscene literature and plctures."ﬂe thought that, given the
volume of dlstrlbution df obscene materlal, the Minister
-should consider maklng 51mp1e posse551on of obscene matter
ﬂprlma facie evidence that the posse551on was for the purpose
of selling it.‘ The Minister responded by saylng that he dld
‘not thlnk that the behaviour of an 1nd1v1dual who was
corruptlng hls own morals was as serious as that of a petson
corrupting other people's morals. He felt that someone
possessing obscene literature for his own consumption hurt no
one but himself and therefore would not agree to Mr. Borden's

suggestion (20; p. 6391)

Thus in 1927, section 207 of the Criminal Code, as

found in the Revised Statutes (6), read as follows:

N

207. Every one is guilty of an indictable
offence and liable to two years
imprisonment who knowingly, without lawful
justification or excuse,’ \

L\’ a) makes, manufactures, or sells, or
exposes for sale or to public view, or
distributes or circulates, or causes to be
distributed or circulated, or has in his
possession for sale, distribution or
circulation, or assists in such making, .
manufacture, sale, exposure, having in
possession, distribution or c¢irculation,
any cobscene book or other printed,
type-written or otherwise written matter,
or any picture, photograph, model or other
object tending to corrupt morals, or any
plate for the reproduction of any such
picture or photograph;
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Sections 208 and ‘209 conéerging obscenity on the

!

stage and mailing obscene matter résﬁectively remained

‘unchanged until the :evision in-1953-54 of the Criminal

Code.

. \. . ‘ *
Section 207 was amended one last time, in 1949, (11)

_ before the appeafaqce of the 1953-54 version of the Criminal
: X _ ‘ - e

Code.

The amendment to section 207 was initially

introduced as a private member's bill by Mr. D. Fulton; its

purpose wés to curb the publication, sale and circulation of

crime comics in Canada. The bill proposed to acﬁomplish this

. : A
by adding a fourth category of acts - that of being involved

in the trade of crime comics, which, if committed, would

‘render a pénson liable. to a penalty under section 207. (21)

The Minister of Justice, the Honourable Stuart S. -
Garson, parnticipating later in ﬁhe debate raised several[
serious issues relating to the bill.- He pointed out that the
only effect of Mr. Fulton's bill was ﬁo,brihg the trade of
crime comics under section 207, thereby creating é‘ﬁéﬁ
offence. He explainea that'successful prosecutions under
section 207 were extremely difficylt because of the way the
section was written. He pointed out that the source of the

difficulties 1lay in the terms "who knowingly, without lawful
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justification'or.excuse" found in the opening paragraph ef
éection 207. fhose werds, he EXplainedM wete makiné |
prosecutions so difficult that.-any deterrent effect the
secﬁion had:wae completely loet.' The Minister belfeved that
the loss of the deterrent effect was largeiy responsible for
the Ehen existing flourishing trade in obscene material, and
that there was every reasoﬁ to believe that a similar fate

awaited the proposed b%llxbn crime comics.

Haying faised these points, the Minister explained
that Parliament was faced with an unfortunate Eilemma:
removal of the teéﬁs "who knowingly .;."‘would resu;t in an-
absolute prohibition thus imposing an'unfair berden on the
bookseller who could not"be held fesponsible for the contents
of the thousands e} beoks he'soid; failure to remove the

.tefms, however, would mean that effective prosecutions under

[

section 207 would remain almost impossible.

The Minister of Justice then suggested that no
immediate changes to section 207 be made , and that Mr,.

Fulton's bill remain in committee until such time as opinions

- and suggestions from provincial prosecutors and provincial law

enforcement agencies had been secured.

Several weeks later; the Minister reported back to

the Committee, indicating that he had received responses from
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the Attorneys General of the provinces and from most of the
~provincial law enforcement agenc1es. The overall concensus
was thét section 207 could notnbe properly enforced as long as
the terms "who knowingly ...f remained. Hav1ng examlned the

responses and the suggestions that had been submltted to him,

the Minister introduced a series of amendments to section 207

which he felt reconciled all views which he has recently"®
received and incorported Mr. Fulton's suggested amendment on

crime comics.

‘The obscenity amendments brought to section 207 read

in the following manner:

207 (1) Every one is guilty of an
indictable offence and liable to two years
1mprlsonment who, i

a) makes, prlnts, publlshes, dlstrlbutes,
circulates, or has in his posse551on for
any such purpose any obscene wrltten

- ' matter, picture, model or other thlng
whatsoever;
i

(2) Every one is guilty of an indictable
offence and liable to two yvears:
imprisonment who knowingly, without lawful
justification or excuse;

a) sells, exposes to public view or has
in possession £ any such purpose any
obscene matter, picture, model or other
thing whatsoever;

(7) It shall be no defence to a charge
under subsection ¢ne that the accused was
ignorant of the nature or presence of the
matter, picture, model, crime comic or
other thing.
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The changes may have appeared cosmetic in nature but

such was not the case. Section 207 was streamllned by - :

breaklng 1t lnto two subsectlons and by rewriting both
subsections in a 51mp1er and. more dlrect fashlon. The
1eglslators also 1ntroduced 51gn1f1cqnt ch?nges to the nature

~¢§
of obscenlty offences.

L

‘' In committee, the problém of avoiding penalizing
booksellers while controlling the publishers of obscene matter
has‘discussed. The committee believed that a pﬁblisher was
much more responsible and accountable for wﬁag>he published
than was the bookseller for the books he sold. By isolating
the terms "who knowingly ..." such that théy applied on}y to,
those selling or equsing obséehe matters to the public; the
Minister of Justice believed that all conce:ns‘had been met.
The amendment protected the 5ookseller who inadverﬁently sold
obscene matter because the prosecutors would still have to
show that the vendor had acted knowingly; and the publlsher of
any obscene materlal faced an absolute prohlbltlon. Anyone
_who published such material was guilty of an indictable
Moffence; in these cases, the prosecutor did not have to prove
that sqéh a‘publisher had acted knowingly. Parliamenbﬂs 4

intent in this area was further reinforced by adding

subsection (7) which made it impossible for a publisher
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charged under subsectlon (1) to plead ignorance of the nature
of the materlal he was publlshlng.

The”concern'created:by‘the distributionaandﬁbeneral

)

.\‘

availability of obscene matter was. far from over. ‘Public

resentment over the increase in indecent material appearing on

newsstands across the country after the end of the Second

‘World War was rising. Mounting public pressure as perceived‘

and voiced by Mr. D. Fulton and others was undoubtedly the

reason behlnd the app01ntment of a spec1al Senate Commlttee in

Fl

1952 to investigate the sale and dlstrlbutlon of salacious and

indecent literature.
1

The Committee's terms of reference were to examine

all phases, circumstances and conditions
relating to the sale and dlstrlbutlon in.
Canada of -

1. Salacious and indecent llterature-

2. Publications otherwise objectionable
from the standpoxnt of crime promotion,
including cerime comics, and treasonable and
perverse tracts and periodicals;

3. Lewd drawings, pictures, photographs
and articles whether offered as art or
otherwise presented for c1rcu1at10n.

That without limditing the scope of its
inquiry, the Committee be authorized and
directed to examlne into -

(a) sources of supply of the above items;
{(b) means and extent of distribution
thereof .
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for entry or transmission;

(d) sufficiency of xisting legislation to
define terms in relation thereto;

(e) relative responsibility for law .
" enforcement and effective legal measures of
dealing with this problem.. (13) )

(c) relative deparégental rgsponéibility \

Testimony before the Committee confirmed the

.

public's growing resentment against the recent surge of
. g . : _

" obscene and indecent material. - The testimony also pointed to

a gfowing sense of frustration towards the.courts! and law,

enforcement agencies’ inability or reluctance to enforce or

[

It was in his testiﬁony to this Senate Committee
that Mr. Fulton first voiced his desire to arrive at a more
manageable and more practical definition of the term "obscene"
than the vague aﬁd uncertain definition provided i;\fhe
Hicklin test. The evidence given by Mr. Fulton was to the
effect that the existing obscenity Provisions of the Criminal
Code were inadequate. The éinister of Justice, Mr. Garson
defended these sémé p%ovisionst pointing out that ﬁhe
difficulties existed not because the provisions were vague and
uncertéih but rather becausé the law enforcement agencies were

'

not inclined to enforce them.

Unfortunately, the Senate Committee failed to reach

any decision or conCIQEiSE\SS/EHIs matter. The Committee was
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" never reapprointed and was consequently unable to complete its

report.

The 1953-54 revision of the Criminal Code had ver}

little effect on the_substaﬂce of the law on qobscenity. The
sections on obscenity were somewhat reorganized and were
renumbered. - Offences against public morality and public

-

convenience were regrouped with sexual offences under Part IV

of tke,Cfihinal Code and labelled Sexual Offences, Pub;ic

Morals and Disorderiy Conduct, The sub-part which had been

V <

called Offences Against Morality was changed to Offences

' Tending to Corrupt Morals.

The articlés on#obscenity were renumbered such that’
) sectioh 207 became 150, section 208 was changed té 352, and
section 209 as section.153. All references to penalties were

reqrouped into one section, section 154, and applied to all
. J , .

5\

offences relating to obscenity.

®

Substantively, only two amendments were woréh
noting. The element of “ngﬁession for any such purpose" was
made'expliciﬁ by changing it to the phrase "possession for the
purpose of publication, distribution or circulation". Of

_gqreater importance was the introduction ;n section 154

-

(penalties) of the possibility,of’ﬁééing obscenity offences

punishable on summary conviction as well és by indictment.
. \ ’
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Mr. Fulton's campaign for more effective obscenity |

provisions (as well as crime comics“provisions) in the

Criminal Code contlnued durlng the debate on the 1953 54

*amendments. His suggestlon during these dlscu551ons .was to

almpose a minimum penalty of $10,000 on corporations found

guilty of’comﬁitting obscenity offences.
. \ "

Mr.'Garson,.however, reiterated his beliefs that
' v
these sections were well wr1tten and dld not requxre to be

“tlnkered around" with. (22 p. 3505) He again stressed that

§

all Parliament cou;d do was . to enact_proper laws but that

‘Parliament could not enforce them. He pointed out that the

dlfflcultles w1th the obscenlty prov1510ns were not problems

of draftmanshlp but of enforcement.

The Minister of Justice's views were undoubtedly

- strengthened by the conclusions reached by J.W. Mohr (27) in

his study of obscene and indecent literature. Mohr: reported

- to the Committee on Obscene and Indecent Literature which

had ‘been appointed by the Ontario government to obtain
information on what the residents of Ontario considered

offensive literature. Mohr concluded that

the study definitely indicates that there

is no major concern in regard to obscene

and indecent literature 1n Ontarlo at the

present time- :
(27; p. 48)

)
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the term "obscene™. This was done by‘adding,to-sectigp 150
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The contlnulng debate between Mr. Fulton and the

Y -'j
o

Minister of Justice. over the effectiveness of the obscenlty

—
. . -

prov1sions was dec1ded by the 1857 electlons in which the

Conservative PartyAwas_elected. Mr. Fulton was appointed the

>

Minister of .Justice in the newly formed‘government and he

WY

launched. an examinaticn,of the obscenity provisions of the -

Criminal Code.

“__—‘"‘-'v- ' ; B N =

-

g . " In 1959, Mr. Fulton introduced in Parliament what -
was 'to become historically the most significant amendment’ to
the law of obscenity. ‘; | . . :;t~e

“'For the First time, Parliament attempted to.define

2

the fellowingusqp—éectibn:‘ .

PN
————
Ly - -

(8} For the purposes of this Act, any.
-“publldatlon, '‘a-dominant characterlstlc of
: which is the undue exploitation of sex, or
\ sex and any one or more of the following ‘
' subjects, namely crime, horror, cruelty and
violence, shall be deemed to be obscene.
Lo g {12)

-

In introducingnthe amendment to the House of

-

Commons, Mr. Fulton exﬁleihed that

The object of this clause is to make a
statutory extension of the definition of
obscenity so as to make it perfectly clear
that the law of obscenity does apply to a

11

. ] R : -
=~ k . .
-
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certain ‘type of objectionable material that

' now appears on the newsstands of Canada and

country with punity.

is being'sold\;f the young people of. our
. . (23; p. 5517)

Mz Fulton also expressed the bellef that thlS new
def:nltlon could be easily applied, and that many of the

dlfflcultles occaSLOned by the absence of a statutory

.

We believe we have produced a definition
which will be capable of application with
speed and certalnty, by providing a series
of objective tests.in addition to the
somewhat vague and subjective test which
was the.only one. formally available.  The
tests will be:’ does the publication
complained of deal with sex, or sex and one
+or more of the other subjects named? If
so, 1s this a domlﬁqnt characteristic?
Again, if so, does it exploit these
subjects in an unaue manner?

. (23; p. 5517)

3

Mr. Fulton tried to*explain away the fears that the
new definition was too broad in scope and that it would _bring -

about government censorshlp by stating

c
We have been careful in working out this

definition not to produce a net so wide
that it sweeps in borderline cases or cases

-about which there may be genuine

differences of opinion. 1In our efforts, we
have deliberately stopped short of any
attempt to ocutlaw publications concerning
which there may be any contention that they
have genuine llterary or artistic merit.
These works remain to be dealt with under

-
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the Hicklin definition, which is not super-

_ - ' ceded by the new statutory definition.
\\\/\ (233 g 5517)
: N o . -

N

- Justice introduced a new in .rem procedure which allowed for “a

" The Minister hoped that, by adding this amendment to

the existing obscenity provisions, he was supplying the courts

uwith an objective test by which to judge obscenity, He .

believeééthat bygmaking the test more objecti&e,koffeqdets
would be mo:é éasily proseéuted and convicted. .He did allow,
hdwever{ that the new test cagried some aspects which réquired
a subjective assessment on the part of the judge: a judge |
would have to decide whether or not the exploitatibn of sex
was a dominant chétacteristic of the publication being

conéide:ed and further, whethér that exploitation was undue,

Alorig with the new definition, "the Minister of

[
!
W,

L. o :
quick and objective method of dealing with the question of:

whether or not a'publication was obscene by bringing a charge™

"3 +

' 4
against the publication rather than against the individual. . o
This procedural amendment made it possible for a : l;i*
. . _ o ;
law-enforcement officer, by way of a seizure, to have the. LT

offensive material brought before a court, and have that court
determine whether or not the material was obscene. If the
material was found to be obscene, the policé officer could

then lay a charge.




. 66

‘No further amendments were made to the substance of

‘the Criminal Code sections deallnq Wlth obscenlty. The

Rev1sed Statutes of 1970, however, dld modlfy_the numberlng of

these sections« section 150 became section 159, section 152

was changed‘td,163, and section 153 to\@sd

The examination of the evolution of Canada's
obsceeity legislation and its amendments provides useful
infofmétion_in understandiﬁq what Parliament intended to
accomplish and how it-broposed to achieve its purpose.- The
next step involves analeinq the judicial interpretation and

-

application of those,statutorY‘proqisions.

2. - Judlc1a1 Interpretatlon of Canadlan
Obscenlty Law
The purpose of this section is to provide a
descriptiqn and analysis of judicial ihterpretations and

applications of the law of obscenity from 1892@to the present.

Asimentioned earlier in Chapter 2, thé jurisdiction
to deal with cases of'obsceﬂity was wrestled away from the

Ecclesiastical Courts in England in 1727 in the case of R.

vs. Curl, where a common law court held that it and not the.

Ecclesiastical Courts had the authority to hear cases relatihg'

to obscenity.
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The term “oncede“,‘hOwever, remained beyond.légis-
\ ) I . ' ’ I , .
lative and judicial definition. The absence of a definition
. . ‘\‘\

was to remain until 1868, whén England's Court of .Queen's

. -~

Bénch;heard the case of R. vs. Hicklin. In his judgmentlof

",this case, Chief Justice Cockburn let fall as obiter dictum

s¢he now famous defiﬁition which was to guide all future cases
of obscénity. This definition stated the following:

-t . i

... whether the tendency of the matter is

to deprave and corrupt those whose minds \ .
- are open to such immoral influences and - - . -

e into whose hands a publication of this sort "=
may. fall, ' (c.28; p. 371)

Although this definiﬁion was seized upon by
subsequipt jusﬁices as the sole legal‘meaéure of "gbscenity",
it was Erequently criticized for its shortcomings. One _of the
most obvious defects waé its vagueness, its lack of clarity.

One. of the fundamental tenets in criminal jurisprudence is

that the nature and constituent elements-of an offence he

iy

strictly delimited, otherwise the offence would be subject to

. the vagaries of personal interpretations. It is in this

context that the definition falls short. In examining the
definition it becomes obvious that the term "to déprave and
corrupt” requires a subjective and greétly speculative : -
interpretation on the part of the presiding juége. ‘The
expression "tendency of the mattei; also evokes innumerable

possibilities of personal qualitat Yé connotations with almost

<N
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'limieless applications. .Thefphraee "whose minds are open to

such immoral influences and into whose hand%'a‘publication of

. this sort may fall" raises the whole problem of identifying '

the individuals who are susceptible of being affected by this
sort of publication. It becomes obvious from the legal |
amblgultles built into the deflnltion that, hypothetlcally,
the deflnltlon could be administered in such a way as to ban
most‘llterature on the basis of obscenity 51mp1y because it

appeared objectionable to its reader.-
. . \

In spite of its imperfections, Justice Cockburn's
definition was the only standard being applied by the courts

when Canada enacted its Criminal Code of 1892. And, as it

Qill be éeen, the courts haveh bf and large, shown Jjudgement
and restraint in dealing with obscenity cases by generaliy
confining the application of the Hicklin rule to material
designed to promote, or designed.as channels for, f£ilth.

LY
Very few obscenity cases were brought before the

courts between 1892 ahd 1920. 1In fact there were only ten

reported cases, )It appears that the courts were qulte

‘satlsfled in applylng the Hicklin test in toto.

The first two recorded cases offobscenity appeared
. N
in 1904. (There had been an earlier case in 1894 (¢.22) but

it was rejected on a technicality). The first case, R. vs.
*
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McAuliffe (c.33),‘was heard in'Halifax after the Criminal Code

'Amendment Act of 1903 introducen the new offence of obscene
per formance,. ‘McAuliffe, the‘manager'otia theatref’Was charged
with presenting sn indecent performance. The judge referred
to the Hicklin test and sug&esteo\that if the test were

applied to theatrical representations, it would! have to be

- shown that the play had a tendency to deprave or corrupt those

whose mlnds were open to such 1mmoral influences. The judge
l
dlsmlssed the case finding that the\performance presented by
\
the defendant had no such’ tendency. \
o : }
. \ |
In the same year, the case of R. vs. Beaver (c.8)

: . |
was heard in the Court of Appeal for Ontario. Beaver was

charged under section 179 of the-CriminEl Code for
1

distributing and circulating certain obscene printed matter

tending to corrupt morals. The accused had circulated -an

"obscene” document entitled To the Publi¢; The Evil Exposed;:

The Plot against Prince Michael Revealed, in which certain

mnnicipal officials were attacked. Both judges agreed that

the documents being clrculated might have a dency to

corrupt morals and affirmed the convictio 'set out\in the

lower court.,” One of the judges declaied’that the Yanguage

complained of was

+++ S0 foul and disgusting that it would
prove repulsive to most persons reading it,
and is so gross that there would be no

- danger of its corrupting their morals. But

A




@

unfortunately there are\others susceptible

to lustful ideas upon whom it would have
precisely the op9051te effect.
(c.8; p. 422)

The judge stated that this i terpretation was in

keeping with the true rule expressed in he Hicklin case. o

The next case was heard-in 1909 %n the Supreme Court

of New Brunswick. - In this case, King vs. MacDougall (c.4),

the defendant was charged with distributing and circulating
obscene printed matter tending to corrupt morals. Tﬁg accused

had published and circulated accusations of adul ry against

certain parties. - He was found guilty as charged; the judges

found that the works published and the_circumsﬁances in which
they were.published were such es to offend decency an ﬁodesty
in‘a manner and to a degree which tended to corrupt mor 1s.

Without referring to it, in fact, the judges applied the

&

HickKlin test..

In the same year, the Supreme Courﬁ of Alberta, in

Ll

the case of R. vs. McCutcheon, (c.34) found the defendant

gullty of hav1ng purchased obscene pictures which tended to
corrupt morals and of having in his possession those same
obscene pictures with a view to circulating and delivering
them to others. The accused was found guilty in spite of the

. .
evidence showing that he had not exhibited them to anyone,

B




71 | S

1

v L =

In 1910, the case of R. vs. L'Heureux (c.31) Qas 

'heard-in Québec City's Cour des Sessions de la Paix. The
presiding judge in referring to Hicklin and Beaver found that
a moving picture representation of a prize-fight, however

brutal and vulgar, was not ohscene.

In 1912, the Court of Apﬁeal for Ontario heard the

case of R. vs, Britnell.s(c.11) The accﬁsed, who owned a

bookstore, was charged with knowingly exposing for sale and

i‘selling obscene books. It was found during the trial that the

defendant was unaware of the sale of the book, and that the
book itself was not exposed but was kept in stock in the -

cellar. Furthermore the court was of the opinion that the

Crown had to establish that the vendor must have knowledge of

;he content and characief‘;f the ﬁaterial being sold in order
io be'convicted of ;Ee offence. The defendant was acquitted
because the evidence failed to sﬁow that he had-knowingly sold
or exposed obscene materials. Intefestingly enough;'one of
the judges, in evaluating the eﬁ%dence before him, made the

following comment: .t

t
X]

Although neither his (the accused)
reputation, nor the character and extent of
his business, is a reason why he should not
be convicted, and punished, if gquilty, yet
they. are not things without weight, and
very considerable weight, in considering
the probabilities of the truth of the
charge against him ...

(c.11; p. 87) 7,

Lk e v e AT
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L ~ In the following year, the same court “had to deal

with the case of R. vs, St. Clair. (c.42) The defendant, a

clergyman, was accused of committing an offence under section

207 of the Criminal Code, i.e., of knowingly circulating

obscene material with;ut\lawful justification. - The evidence
showed that St. Clair had-publiShed and distributed to his
fellow clergymen a dFscription of an indecent performahée with
;he-intention of brihging the scurrilous activity to their
attention. ‘The court, refef}ing to the Hicklin test and ta
its application in Canadian abscenity cases, found that sthe
~circular was obscene becausg it tended,té corrupt‘and deprave
morals. The court admitted.that its concern was not-withfthe
effect of the material on the morals of the glerg&men who had

‘readwit; but with the possible effect that the material might

-have if »it fell 'into the hands of qdmeone'more susceptible,

As with the previocous cases, the court felt that the

defendant's motives were immaterial. With respect to St.
' 5
Clair's motives, the court declared:

Neither a good nor a bad motive can alter
the character of the act, in such a case as
this. If unlawful, a good motive will not
make it lawful, notr, if lawful, will a bad
motive make it unlawful; good motive and
good character may make some. things more, -
¢ rather than less harmful- give them weight
when inherently they have less or none.
(c.42; p. 352) .
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The criterion set out in Hicklin was applied agaih‘

in the case of R. vs. Ballentine. (c.7) eAlthodgh'he_was only

. . _ R v
charged with breaking a municipal by-law by using obscene

language in public, the court found that the appellant's

‘language'had‘been coarse, vulgar and rough but had not been

obscene as defined in Hicklin and quasheé the appellant's

earlier conviction.
A
-l

The first reportéﬁ case dealing with the

transmission of obscené material by mail was heard in 1916 by

the Supreme Court of Saskatchewan. In this case, R. vs. Goyer

-(c; 24), the accused had sent an indecent letter of a private
.'natqgghigﬂggg_gggpse"oiﬁgﬁggfreSpondence with another parﬁy.

'The judge found that section 209 referred only to publications

and other like matter issued for public circulation and not to
I .

theiydfds in the letter itself. The judge hlso declared that

- FF
... where the person to whom such_a letter
is written is a consenting party to the

v

[T PN ST

transmissidW, there {5 HE OrIENTE URTEsE " "~ = = == ===

the obscene matter is on the outside or
envelope of the letter.

{c.24; p. 11)

-

In the years between 1920 and 1950, only four cases

of Qbscenity were réported as appearing before the courts. 1In

the first three cases, R. vs. Descotes (c.19), R. vs. Davidson

(c.18) and R. vs. American News (c.5), the judges were content
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to refer to the Hicklin tesE and to the manner that Hicklin

had been applied -in previous Canadian cases.

waever, R. vs. Conwéy XC.16), the, fourth .case, <

‘heard before the Québec‘Court.oﬁ King's Bench in 1943 was of

significaht importance. It draws its impdrtance from the fact
that it was the first case to séribus}y modify the.applicétion
usually made ;; the Hicklin.test. The case'is_alSO'often
c?tedl(14,\23, 24) as being the case which started the

re—eval@ation of the Hicklin rule in Canada.

The.appeliant was é stage producer who had made use
of actresses appearihé in the. nude from the waist up to
portray.,living statues as a background ¥or a scene. The court
quashed the conjictipn. The relevance of the case ié found in

the appeal judge's decision for gquashing: he stated that since

the intention of the accused was to create an artistic

background and not an immoral scene, there was no tendency to

~depraver—THE"Judge round Ehéf”fhe accused had no criminal

intent and conclpded that

... in presenting the tableau "Spin a Web
of Dreams” on the stage of the Gayety
Theatre, the appellant had no intention of
presenting an immoral or obscene show but
rather a background, more or less artistic,
let us say, but not in itself indecent.
(c.16; p. 537)
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' The importance of the judge's decision lies in his

. S
considering the author's purpos ant. in evaluating the

urse was contrary

case where it had been stated that the author's laudable

purpose and honest intent were irrelevant.

/’/-.

Another- decision which went contrary to the Hicklin

-

) . rule was handed down in 1951 by Montreal's Cour des_Sessibns

de la Paix in the case of R..vs. Stroll (c.45).  The judge‘
felt that sﬁmething that was technically obscene would not be
subject to a crimin#l offence unless the matter tended to -
corrupt the morals'By exciting the passions and incitigg‘
immorglity. In"diémiséing the complaint, the court found thatr
there_wés nothing in the repreSenﬁétion of silhouettes of nude., ™
women on'neckties_that éould lead a normal person to

rimmorality. In fact, the iud%e declaréd that the purpose of

the law was to pfotect the modesty of normal persoﬁs,'not to

: ﬂbridle.thg.imagination‘of the hot-blooded, vicious or
6veriy;;cruPUIous person” (c.45; p. 172). This decision went
agains£ fhe Hicklin criterion which stated that the law
éxiéted not only for the protection of the normal mind but
élsd‘for the gfotection of the abnormal mind. The tendenéy\of

onceﬁe‘material to deprave and corrupt wodldynpt be found by

. -considering its effect on the "reasonable man" but.on those
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‘whose minds were more easily'gnfluenced such as the young, the e

1

feeble-mlnded and the abnormal person.

T Onfortunately, Ehe'libéralizing impact of tne,two
preﬁious cases on‘the application of the Hicklin test was‘thr
emulated by éubséquent court-decisions across the country. h
All of the cases (c.27; c.38; c.32; c.17; ¢.35; c.6; c.30;

c. 9) heard u§ to 1959 inclusively.show that the judges Edund
the deflnitlon of obscenlty, as set out by Justice Cockburn,
to be unob]ectionable and that they were content in applying

the criteria set out in the deflnltion.

Two of‘the_eight cases heard during that periodfare‘

worth noting.

_ .The first case, R.'vs. National News Co.,“fciéfj | .
heard in 1953 before tne dntario Court @f Appeals, stands out
becauée the courts, notwithstanding the fact tnat it Laffirmed
the accused's previous conviction, declared for the first-'
time that morality and moral standards were subject to.
change. Chief Justice Pickup in the majority“aéﬁiéion'andi
Justice Mackay, diséenting,.both agreed that the Hicklin E@st

- was the proper test to apply;rhowéver, qpth agreed that that
which tended to- corrupt and aeprave in 6né generation could

conceivably have no such effect in another generation.

~ L

22
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e The second case, R. vs. American News Co{, (q.G) oy

—— heard in 1957, was undouhtedly the mogﬁ'important obacenity
. . |.-y - N . - )

case heard in Canada at that. time. The decision was the most |
comprehensive . and thorough  judgment thus far handed down by a
Canadqan'court on the question of. obscenity. The deCision "h
C _— , covered 'in detail every aspect, procedurally and.

| snbstantively, of an obscenity'triai from' start to"finish.

o< "

The facts of the case wereras foliows- the American
News Co. had been charged with and conv1cted by the County °
| Courtﬁbf%havtngkpggggggi?n of obscene written matter'for
distribution purpdsee. The obscene material;in question

consisted of copies of an'American novel entitled Egisode. g

/_'“

- b

The ‘book dealt with the plight of a mentally-ill American
soldier “and hlS tneatgent’inﬂae;tal institutions in the United -
‘States. The\novel also contained some sexually exp11c1t

incidentsq The deﬁence presented qyidence by ‘way of expert

.w1tnesses as to the bodk*s‘Scientific_and’lnformatlonal value o

/ghd 1ts high llterary merit

_//V// L o Actingé?hief.Justice Laidlaw and Justice Schfoeder
BN s ST
T examined sectian 150 from both the procedural and substantlve

perspectiyes and summed up the defences p0951b1e in obscenity

AR _ cases, the elements which must be established by the~Crown,

_and the adm1551ble ev1dence in such cases;- The relevant \

' 4
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sections of the Criminal Code with which the two Justices were

~

concerned stated

150(1) (a) Everyone commits an offence who -
~ makes, publishes, distributes, circulates
- -or has in his possession for the purpose of
publlcatlon cae any obscene wrltten matter

‘.
.

(3) 'No person shall be convicted of an
offence .under this section if he
establishes that the public good was served
- by the: facts that alleged to constitute the
.+ - offerice and that the acts alleged did not
— extend beyond.what sekved the public good.
L (4) For the plrposes of this section, it is
a*question of law whether an act served the-
public good and whether there is evidence
that the act alleged went beyond what
served the public good, but it is a
question of fact whether the act did ‘or did
not extend beyond what served the publlc
good. “ .

T
v With respect to the'above;sections, both Justices

agreed that no crime was committed if the defence could show

" that the publlc good had been .served by publishing the obscene

Tmaterlal and that the mater1a1 did not go beyond what the

public good requlred. Whether or not the publlc good was

{
served ‘must be determined as a questlon of law by the judge.

Moreover the defence must demonstrateithat'the publication did
not exceed the requifements of the public good, a question of h
fact which must be‘decided.hy the jury{

-

If the accused satlsfles both these conditions, he

must be acquitted. However, lf the defendant falls to meet

»
G *




S .19
the first\condition of the statutory defence, the case is

immediately referred for a decision on the substantive issue
’ e ' ) - L
of obscenity. The burden of proving the substantive offence

rested, of course, on the Crown.

If the public good was found to have been served,
the court must then decidelwhether or not there is evidence
‘that the publication might have exceeded that which serued the

public good. This decision is also a question of law and mustf

\'\\
be resolved by the judge. i

(LI
-

_ 3 If the court dec1des that there is no euidence to
show lhat the publication went beyond the .public good the
accused must be acquitted. If, on the other hand, the judge
-finds that there exists such.evidence, then the question of
‘whether in fact the publication is excessive.and goes beyond’
fserving the public‘good is left to the jury (or the judge
exercising the functions of the jury) along with the question

of whether the material-is obscene.

Justice Laidlaw also addressed the problem of
defining the term public good”® and of proving that lt had
been served. P01nt1ng\out the inherent difficulty of finding

anyone who could authoritatively say that the public good had

been served by a publication which tended to deprave or

<.

corrupt the minds of some classes in society, Justice Laidlaw

N

o
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cpnfeésed hfglinability_tq resolve the problem. ' He stated,
"however, that the presiding judge in an obScenity case would
decide the matter in accpédanée with the particular

circumstance f the case. He suggested, on the other hand,

that the term " nblic good" be limited to the words appearing

in Justi phea:s submission, that is, that which is

"necessary or advantageous to religion, or morality, to the
administration of justice, the pursuit of science, literature

or-art or other objects of general intérest“-kc.s: p. 166).

Justice Laidlaw also summarized the Hicklin decision
A

and subsequent decisions on obscenity and felt that the-

following propositions emerged:
. ~- . ~ o
1) the essence of the test of obscenity is

whether or not the act has "a:tendency .to

deprave and corrupt”;

2) while the tendency to deprave and.

corrupt may change, the test of obscenlty, «

that is to say its appllcatlon,~renplns the

samej;

" 3) ev1dence to show oplnlons that the

-~ obscene material has no "tendency to
deprave and corrupt” is not admissible;

4) the guestion of whethar or not the

“obscene material has a tendencyito deprave

and corrupt is a question of fact, and must

be determined by a jury or a judge . N
exercising the functions of a jury;

* ~5) a criminal intention to commit an,
offence of obscenity may be inferred "from &
the doing .of thé act and it is not . RN
necessary for.the prdsecution to prove that
intention by other evidence;

: 6) evidence that the intention was pure or
that the purpose of doing the act alleged

,
‘ ,,/
.

b e



it mighﬁ be to endanger the prevailing stendards'of public

‘this tendency might influence: ‘ .

81

to be obscene was wholesome or salutary is
not admissible;
7)) evidence of the llterary merits or
N '~ medical or psychological value of a matter
" charged as. obscene is not admissible;
8) there is no certainty as to the meaning
of the words "deprave and corrupt®; nor is
there certainty as to the class of persons
whose minds are open to immoral influences
or into whose hands obscene materlal may
fall,
9) lastly, . ev1dence of c1rcumstances
touching the issue of into whose hands
obscene matter may fall is admissible.

With respectmto the substance of Lbscenity, the
court was,uncestain and more embiguous. Justice Laidlew
believed that it wes unnecessary for obscene matter to be lewd
or unsavory and conversely, repulsive and disgusting material

need not necessarily be obscene; He felt that a book which

' . was calcuiated to deprave and corrupt might fall within the '

test of obscenlty even if 1ts contents were lnoffen51ve.‘}He

L R TR U I I e R TP

‘also indicated that the tendency_to deggave could consist of
impure and libidinous suggestions; or that the tendency might
. . B St .

be to influence somecne to commit impure and unchaste acts; or

¥

morals.

4
The court, however, was much more certain as to. whom
-

o

The tendency of a matter charged as
obscenity to deprave and corrupt is not
found by a consideration of its effect on a
fictitious creature of the law such as "the

-»

o




- 82 ]

R L !
e ) |

reasonable man", nor can the Court create

for the purposes of the test a normal

person” I have no doubt that the object

of the law is to protect the youth of the

nation and to guard them against thie danger

of their morals from exposure to impure

matter «+» the test of obscenity is stated

explic1tly to be applicable.to persons |

"whose minds are open to .such immoral- , W

influences and into whose hands o
_ publication of this'sort may fali". Thus ‘ fo

the test embraces adults and youth, and '

persons who might be described As "normal”

as well as those who might be yegarded by

some others as "abnormal®™. (cl6; p. 157)

., With respect to the metter at/*hand, the court
rejected as irrelerant and inadmissible most of the evidence
_brought in by the defence to show thaf the book Episode was
sincere and that it had literary andjidﬁcational value., The
court was satlsfled that the jury ha reached its verdfct

after proper and full 1nstruct10ns 3 the triai judge.end

therefore could not substitute 'its ﬁiqdings for that of the-

jacy. . | ;

1 . . L }

] Hav1ng found that counsel for defence had not
establlshed the statutory defence prov1ded by-sectlon 150, and
that the jury had not erred in its verdict, the'court'

dlsmlssed the appeal.

As mentioned earlier, the decision was hailed as a’
landmark because of its comprehensiveness and its

thoroughness. ‘It appeared that the decision was the measure
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by which all subsequent obscenity cases would be judged.

The case itself was not precedent settiing. because it simply

'applied the Hicklin test; it had, on ﬁhe other hand, justified -

: _— ) . . : ‘
its place in the jurisprudence by bringing forth the most
authoritative decision up to that time on the problem of

-

obscenity in Canada.

Jusr as it appeared that the existing confusion and

uthe conflicting deClSlOns had been cleared up, and that the
Hicklin test had been established as the method by which a
“partlcular matter was determlned to-belor ngt.to be obscene,
Parliament amended the obscenity law in 1959. Sub-section
150(8), a statutory definition of what| was deemed to be

obscene, was introducedh

The definition stated:

For the purposes of this Act, any
publlcatlon, a dominant characterlstlc of
whlch is the. undue exPIOLtatlon of sex, or
sex and any one or more of the’ following
subjects, namely, crime, horror, cruelty
and violence, shall be deemed to be;

obscene. _ ; .
7N ! (12)
| 3 ; '

I ! g
The effects of{thls aqgndment on the courts were not
\\--..__._/

long in being felt. The confu51on that had disappeared

because of the American News decision retqrned as the

judiciary was once again embroiled in the problematic issué of
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;determining obScenity. The sitdation was, however,

fconSiderably different from that which existed before the

American News case. No longer were the courts strugqling to

determine how the Hicklin test shdhld\apply; the new problem

was in determining, the new definition notwithstanding,

‘whether or not Hickiin abplied at all, Was the recent
'definition to be considered as the exclusive and exhaustive

measure in resolving obscenity cases or were the courts to

determine obscene matter through the use of both the

definition and the Hicklin test?

Parliament never fully examined the question of

' f .
whether or not the new definition was to replace the Hicklin

test or wheth@r the courts were to apply both definitions.

Although Mr./Fulton, the Minister of Justice, indicated on

i

several occaSions that the new definition was meant to-

supplement the Hicklin rule (23; pp. 5517, 5530, 5542), the
legislature simply failéd to provide the courts with a clear

v

indication of legislative intent,
S~ . " . .
N

At least two cases (c¢.37; c.44) were resolved on the
ﬁ
baSis that the defrnition was not exhaustive and- that -the

Hicklin test was still applicable.* In 1962, however, the

Supreme Court of Canada in R. vs. Brodig'(c.12) rendered a

decision which, in some respects, settled the probiem of

.....
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whéther or not the statutory definition was érhaustive} In
Brodie, the flrst obscenlty case ever to. reach the Qupreme

Court of Canada, the court was faced Wlth three appeals from a

judgement of the Quebec Court ofQueen's Bench, Appeal Slde,
ffirming an order to confiécate copies of the novel Lady

Chatterley's Lover by D.H . Lawrence.: The Supreme Court was

aséed to determine whether or not the book was' obscene. In
arr1v1ng at ltS deci51on on the 1ssde of obscenity, several
judges, commented on whether or not the definition was
fexhaustlve, and discussed the effect of the! recent deflnltlon

on the appllcatlon of the chklln rule.

Three of the five Justices giving the majority
judgements were of the opinlon that section 150(8) contalned
the exhaustlve deflnltlon of obscenlty,

T
deflnltlon and: all the jurisprudence based on it was rendered

nd that the.chklln

obsolete; one of the Justices assumed that was exhaustive
but reserved the right to‘consider<the mgtter at another time;
the last Justlce of the majorlty view felt that it was not |
exhaustlve. Furthermore, two of the four Justlces of the

: /

minority opinion seemed to lean towardg the view that the

statutory test was exhaustive.

by,

In writing'the ﬁajority decision, Justice Judson

stated that all the jurisprudence under the Hicklin test was’




Ny

;o \ - whether Judge or jury.

86

-

rendered-obséléte by the enactﬁéﬁt of the new and.exclusive"
definition of obscenity., The majority opinion in the Brodie -

case was_to the effect that the novel was not obscene. The
. k! - ) :
new test for obscenity was considered by Justice Judson to be

(R .

the following:

Under this (statutory) definition it must
be found that all four elements of . : ,
- obscenity are present before there can be a -
condemnation of the book. There must be a
characteristic which is dominant and this
dominant characteristic must amount to an

- exploitation of sex which is undue. If any
- of these elements is missing, the charge

, ¢+ failsa .
- {(c.12; p. 178)

.Judson werit on to state:.

.+. I think that the new statutory
definition does give the Court an
opportunity to apply tests which have some
certainty of meaning and are capable of ©
objective application and which do not much
depend as before upon the idiosyncrasies . .
and sensitivities of the tribunal of fact,

i o (e.12; p. 179)

Although there was .no clear majority of the Supremg
Court suppérﬁing Justice Judson's decision with respect to thé
Hicklin-rule being obsolete nor.with his view that the new
definitio% was exhaustive, thérlower courts have generally
adheredfto.Judsop's line of thought., The lower courts have

also adopted Judson's opinion concerning the presence of the
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four‘elemghts in obscenity cases, although the court§ have

'generally regrouped these‘elements into two‘groupsf- dominant .

characteristics and undue exploitation.
. A

Y

With respect to these elements, Justice Judson felt

that tﬁelundue exploitation of sex must bg proven. The uﬁdue
exploitation did ngt'havé‘to be tﬁe most, or only, dominant
characteristic of the whole bpdk. He_emphasiéed that this
dominant characteristic had.tg be in: relation to the/ﬁgpié

work and not a dominant characteristic of isolated parts or of

passages taken out of dontéxt.

In searching for  a dominant characteristic and for

the undue expioitation of sex, Judson .stressed that the

.author's pﬁrpose as well as the work's literary or artistic

‘merit should .be taken into account. This, of course, was
. N ° 3]

T

contrary to what had been laid out in the Ricklin case and

restated by Justice Laidlaw in American News Co. Ltd.

",

With respect to the author's purpose, Judson made
! _ e
the distinction between a serious literary purpose and a base \?

-

purpose: ' : ' . : .

The use of the word "undue" recognizes that
some exploitation of the theme (sex) is of
common occurence. What I think is aimed at
is excessive emphasis on the theme for a
base purpose. But I do not think that
there is undue exploitation if there is no
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.

. ;\‘mdhg emphasis on the theme than is required

in the-serious treatment of the theme of a
novel with honesty and uprightness. 2

L tetrpeey————

AN

‘dazﬁeéninq literary or artistic merit, Judson stated:

.. +s»« the serious-minded author must have |
\ freedom in the production of a work of
genuine artistic and literary merit and the
quality of the work ... must have real
relevance in determining not only a
dominant)characteristic but also whether
~ there is undue exploitation. T agree ...
that measured by the internal necessities :
of the novel itself, there is no. undue ’
exploitation. N B
(c.12;‘p. 181) .
. : 1 .

The internal necessities of the work itself

determined or measured the merit.of the work which in turn

helped to evaluate the elements of ddm%nance and undueness.

Judson also referred to community standards'wheﬁ

“trying to measure undue explbitaﬁion. In responding to the.

appellants' suggestion that the exploitation of sex was not
undue if measured by the usaqes‘pf contemporary nqvélists, ‘.
Judson sought to determipe what the éxiéting:standards of

acceptance in the comﬁunitywweré. He referred to the case of

R. vs. Close ta.15) of New Zealand, where the juége direqted

the jury_on how to determine the fact of "undue exploitation"
e . )

with réspect to Eommunity standards. The judgement-in that

'case was to the éffect that'bbscenfty was that which offended
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decent.and what is indécent”

r

the general inStIHCtive seanLiE/Ehe community of what is

The matter of community standards in determining
whether or not a work is und exploiting sex was further

clarified in the case of Dominion News and Gifts Ltd. vs. R.

{c.3) in which the Supreme Court of 'Canada uhanimously

accepted Justice Freedman's dissenting view. ..
‘ | )

‘In a minorlty judgement, Justlce Freedman, of the

' Manltoba Court of Appeal had commented on community standards

W \

in the following way:

-+ Those standards are not set by these of
lowest taste or interest. Nor arle they set
exclusively by those of rigid, austere,
conservative, or puritan taste and habit of
mind. Something approaching a general

« average of community thlnklng and feeling
has to be discovered. -

Py . (c.2: p. 116)

Moredff Freedman pointed out that ideas and values

__nchanqeﬁ W1€E the tlmes, and indicated therefore, that these

L e e

coqmunity standards must be contemporary; he also stated that

these standards must be Canadian in scope.

Every”bourt referring to community standards after

Brodle and Domlnlon News adopted the formulation described

-~

above w1thout any modifications.

. . . ) .
\j . Lo . . .
o ) '
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The test to determine obscene matter as. prescribed

\

by Brodie and Dominion News can be summarlzed in the follow1ng

manner: a publication that has unduesexp101tatlon of sex as a
\. ~
dominant characteristic, keeping in mind the work as a whole,

f——

is. obscene. The criterla whlch détermine that which is

"

undue and “dominant“ are the purpose of the “author, the

i\

artistic merit of the work and whether the matter is offensive e
S | , T . . .
to the normal community standards of decency. As mentioned . .

previously, the - formulation of community standards developed

\ :

since it was flrst introduced. However, in recent*yegrs,:the

by Justice Freedman in Domlnion News has not been changed

relevant Canadian commqpity‘standard-has been defined to be

“the standard of tolerance and not the sténdard of acceptance.

In the Brodie case, Justice Judson in dlS%&#ﬁlng community
standards referred to standards of acceptance 1n the .. :

community" (c.12; p. 181). The concept of,acceptance was

-modified over the years: g ',

The 1dea of a standard of tolerance appears as early

as. 1966 in R. vs. Duthie Books (c.20) where Just1§E'Bull, in ¢

directing himself, 1nd1cates that he, must con51der as best as

he can "the standa&ds of decency and measure of tolerance in

the Canadlan community® (¢.20;.p. 263). The notion‘of a

standard of tolerance is repeated thereafter in several

‘cases. (c. 13- Cc.26f c.40).
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Just+ce McGilllvray coined thé phrase

)

L

D9y - SR

- -

In 1971, 1n R. vs Goldberg and Reltman (c 23),

.standard of tolerance in. the communlty (c 23- p. 180)

'phrase has been utillzed repeatedly by the courts when deallng

\.- “

'notlon of a standard based on tolerance.

'News Serv1ces Ltd.

wlth the lssue of communlty standards.

In the 1ast two years the courts have reafflrmed the

exceeds the accepted

This .

In R. VS. Sudbury

. contemporary Canadlan-communlty-have been exceeded" (c.4ﬁ P-.

E)JJ_fhis view was reiterated in the more recent cases of

.

(c 46), Justice Howland stated that the

test “1s whether the ‘accepted standards of tolerance in the

R‘i‘

~vs. Penthouse Internatxonal Ltd. et al.  (ec. 39) and R. vs.

‘case the.judge stated that.he must
. &. M N .

LI

‘es determlne whether, by contemporary B
Canadian communlty standards, the book is
tolerable in-the sense that the general
average of community.thinking would entail
no objection to the book being read and
seen.by. those members of the communlty who
wished 'to do so. The question is not

- whether persoénal. stan%prds are affronted

but whether community Is tandards would
tolerate' the publication being seen and

read by others.” ‘Notice should be taken of
the extent to’which the exploitation of sex
is tolerated by contemporary Canadian- .
community standards- in movies, télevision .
shows, theatrical performances, books, .
advertising, and other maga21nes. -
{(c.10; p. 403)

© <  Bénjamen News" (Montreal) Reg'd. et al. (c.i0}. In this last

°
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The effect of the above 1ine.of judicial -thought, of
course, is‘to_limit the‘appiication-of obscenity legislation
to public exposure defined as exposute to a public which has
'not chosen to.view the material, ;r more reétrictively,'to a

pphlic thch has chosen not to;vien the matter. .

. This 1ine of thoughtl though generallf accepted by
courts of appeal across the country, is not as sound, or at
.least as secure as it appears. The precarlousness of its
p051tlon orlglnates in the fact that the concept of a standard
;based on what people will tolerate rather than a standard
Q;;;h\gn what,the publlC'Wlll accept has not been applied or

‘accepted by the. Supreme Court of'Canada. Moreover, the twoy

orlglnatlng decisions, Brodie and Dominion News, on which the.

ent?re concept of communlty standards rests, make no distlnc-

tion whatsoever between a community ‘'standard of tolerance. and
one of acceptance. If anYthiné, the Supreme Court of Canada,
in Brodie, implied a standard based on what the community

would acceptf

Two basic questions still remain with respect to
determining whethef a given matter is obscene: is the
statutory definition exhaustive and has the Hicklin test been

effectively rendered obsolete?
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. As mentioned earlier, at least. two cases prior to

.the decisions handed down in Brodie and Dominion News held
. —_— . ~

_’that.the definition was not eXhaustive and that the-Hicklin

e

test was st#ll:applicable. f . '\ T = -

The ﬁaco that' no consensus was reached by the

hd 1

Supreme Court of Canada on_these two'questions was not lost on
the lower courts. Courts hearing obscenity cases immediately

subsequent to the Brodie and Dominion News decisions

invariably discussed .the releﬁaﬁcy of  the Hioklin test and its
appllcatlon in determlnlng obscenity Often, howevef,‘the
courts decllned to make a final dec1510n or an,authorltatlve
finding on the use and appllcatlon of the chklln test. On
the other hand, the statutory-def&nltlon wae/ﬁound_to be

-
v

exhaustive by several courts.

IR
w

The Ontarlo Court of Appeal, in R. v. Cameron

(0;13), as well as varlous court levels of British Columbla
'Ic.56:~c.29; c.21; c;20) and‘of Newfoundland {c.41) 1nd1cated_
that'Jde;ice‘Judson's reasonihg should be followed, and thaé
'rthe definition should be consioerea as exhaustive. 4
Both iesues.femained somewhat unsettled untii
recentiy, when the Supreme Court of Canada.again addressed
itself to.the'question of obscenity. 1In 1977, in the case of

pechow v. R. (c.1), the Supreme Court was asked to determine

“\ ) ‘
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whether the statutory deflnltlon prov1ded the sole test of

>

obscenity where ex9101tatlon of sex.is concerned regardless

\
Iof whether or not a "publication" is involved. It had been

-

indicated in several cases (c.29; c.14; ¢.43) that the-BrLdie

‘decision was concernedmwith "publications" which were deemed

to be obscene, and that where the charqe did' not relate to3"

1

publications, there was no blndlng decision requ1r1ng the \

application of the statutory deflnltlon. ‘\
2 * )
. -

The‘Court was unanimous in deciaing that in.relation

to publications, the Hicklin test was obsolete and that the {

statutory deflnltlon was the exclu51ve test * »However, only a

-

) mlnorlty of four Justlces, lncludlng the Chlef Justlce, held

that the deflnltlon is the exhaustlve deflnltlon and exc1u51ve

test regardless of whether or not a publlcatlon is involved.

m not only sat1sf1ed to regard $.159(8) 4
as prescrlblng an exhaustive test of
obscenity in respect  of a publication which:
has sex as a theme or characteristic but I
am also of the opinion that this Court
should apply that test in respect of ather
provisions 'of the Code ... in cases in =’
which the allegation of obscenity revolves
around sex conSLderatlons. Since the view
that I take, in line with that expressed by
Judson, J., in the Brodie case, is that the
"Hicklin rule has been displaced by s.159(8)
‘Lln respect of publications, I would not :
'brlng it back under any other sections of (
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the Code .... to provide .a back-up where a
sexual theme or sexual factors are the .
basis upon which obscenlty charges are- 1aid
and the charges fail because the test :
* ‘prescribed by s.159(8) has not been met.
. T (c 1; p. 30)

" Unfortunately, the}majority ofethe'Coutt declined to
consideflwhat test‘is applicable where a publication is net g
iﬁvolved.g - L
) 4"" .

The situation as lt\now stands with respect to i
‘publlcaglon is as follows- the chklin test has deflnltely
been-réndered obsolete, and the statutory deflnltlon-is the
exclusive test with whicﬁ to deterﬁine obscenity. Althouqht
the Supreﬁe Court of Canada‘failgd to.consiéer the application
of the‘test in“matters-other than. publications, there is no
reason to belleve that the minority v1ew of the Court that the
statutory test is exhaustlve and is to be applled in all cases
of obscenity, where the exploitation of sex 15'concerned, w111

not be adopted by the lower courts.

The probleﬁ’of obscenity and its regulation presents
the legislator with a series of difficulties of judgement.
This is.duejmainly te'the numerous and complex factors which
ﬁust be taﬁen into'accéuntf This study, hayinj.examined the
.evolution, interpretation and application of_obscenity;leqis-
lation, will now proceed to examine the underlying ‘assumptions

behind the legislator's attempt to control obscenity.
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p . . o

- The‘tremendoué.power exercised by the written word
has always invited intervention by governmentai authorities.

The control of obscene llterature was no except:on to

'governmental regulatlon, although this control was lnltlated
'relatlvely recently in history. The law of obscenity in

‘Canada did not assume any great importance or interfere

. » , . _
greatly with l;térature.until the latter half of this century.

As the flrst two sectlons of thls Chapter .‘. |
demonstrated "the law of obscenlty did not greatly preo cupPy

theulegislatlve arm of government,or the' judlc1ary until the

late‘JBEGTs and early 1950'¢., From 1892, when obscenity

‘offenoes_weré fifst-introduﬁed into the-Criminal Code, to 1950°

or so, Parliament was content to make minor amendments to the

egistiné legislation._ The judiciary reacted accordinoly;
broseootions were few and far apart. The courts, when faced
with obsoeﬁity cases, were satisfied to apply the Hicklin |
test, a test which was set out in an English court in the

middle of: the nihgt_enth century. The test consisted in

determining whether pr not the material tended to corrupt and

deprave those who ight read it.

The late forties saw a large increase in. the

‘importation of published material from the United States.
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Thls influx of publlcatlons intluded a 51zeable proportxon of

objectlonable material. The‘outcry dlrected agalnst what p

was percelved by the some as.an increase ln obscenlty spafked

"

Parllament to revxew the obscenlty 1eglslaton. -After - '—*f%\\\
‘ ‘i .

conSLderable-debate, Parliament enacted in 1959 a new
statutory deflnltlon of obscenlty with the hope that thls new
definition woold provtde_a more effective weapon for
eontrolling\the‘phbigcation}'aale and distribution of ohscene

literature. Again the criminal justice system reacted

accordznqu, having actlvely part1c1pated in the creation of

\] D ' ‘\
the new deflnitlon, ‘the law enforcement agencies renewed their

.efforts to restraln the trafflc of obscene publlcatlons, and
the Crown, armed with the new obscenlty prov1510ns, renewed

-

their efforts to prosecute transgressors of this new
legislation. _The’ deflnltlon of cbscenity provlded the courts
‘with a new crlterlon by which they could judqe obscenlty.-
Slnce the creatlon in 1959 of the definition of obscenity, the"‘
courts have attempted to explaln the-meanlng of certain terms
in the definition such as "undue exploitation“ and "a dominant
characteristic“ In their many attempts to prov1de |
clarlflcatlon of_these terms, the courts have referred to the
purpose of the leqlslatlon as expressed by Parllament and as
per/elved by themselves, and have consxstently declared that

the statutory prowvision concerning obscenlty is an attempt to

protect and preserve public morality. - The'courts have assumed

>
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A

that morality is affected when thoughts of a sexual nature” are

' aroused in the reader's mind, or th}t the reader'is likely to

be encouraged to antlsoc1al sexual, crlminal, or immoral

‘behaviour wgenﬁfaced with 1mpure and unchaste 1magery.

\\

“ . ‘ .. “
{f’ The examinations carried'ont n the Ei{é&\and second

sections of this, Chapter ralsed several vVery 1mpottaﬁt\4§iges.

-

e

“Parliament's great concern in protectlng the Canadian people sxx\

~

morals, and the legislature s subsequent interest in wanting
to control the publlc s‘acceselblllty to obscene materlel, the
difficulties the law enforcement agen01es have in enforc1ng
leqlslatloébxf this. kind the problems facing the courts wben

interpretlng and applying the definition of obscenlty.

Parliament's intereet in‘controlling.obsoeniﬂy and
preeervinq Canada's mo;el standards hae often'been stated in
tne House of Commons. . That intefest.was-perhaps-best |
.illustrateo by the comments of Mr. R. Eudeslin 1959 when the

new statutory definition was introduced: v

Our own respon51b111ty as law makers is -
‘mainly to seek more efficient. legislation
to prevent and to stop the circulation of. o
obscene matter. Legislation, indeed, is
necessary td ensure the preservatlon of.
; morallty.
(23: p. 5299)

N

iy
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&/9blic s morals and its concern with obscenlty is basegﬁon

© 99

Parliament s solicitude w1th respect to the Canadlan_

\

) ‘several possible assumptlons.- thlat exposure to sexual imagery

'results 1n psychologlcal and phys1olog1ca1 exCLtement, that ;

-

osure leads to- antlsoc1al or crlmlnal sexual conduct; that

otises strong feellngs of disgust and revulsion, and that
urages improper sexual morals or' values. Parllament s
R

fears, th@n, are that the effects -of obscenity can only be

detrimental to soc1ety.

»

Are these assumptions accurate? Does exposure to

" obscene matterslaffect the individual in the short term? in

the long. term? .In the short term, doeslobscen;ty'lead'the'

viewer to feel sexual stimuiation or to‘commit antisacial
' ¢ : ‘ : . ; - -
aets? . Are the effects of obscenity in the long term such that

" they will ‘cause the viewer to become a sexual deviant or cause

him to commit, criminal sexual acts?

With reSpect to short term effects, studles

qenerally 1ndlcate that exposure to erotlc material w111 lead

to immediate sexual stlmulatlon.‘ Studies undertaken by the
U.S.'Commission on Obscenity and Pornoqraphy (23) as well as
Carns, Paul and Wishner's (1T4) analysis of empirical research

into the effects of psychosexual stimuli have pointed out that

a larqe number of 1ndlv1duals were sexually aroused by belng

I_ wy
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exposed ho“erohica.. Howevef,,these_studies also sdggest'that.:
in many-instances'lonq_periods‘of exposuse Eo-obscene haterial
gradually led to-.a point'of satdration and a loss of desire.
In other instances, exposure to sexually expllcit material led
* to revulsion and dlsqust rather than to sexual stimulatlon.
Given society‘s Phesént:tolerance towards eroticism and sexual

suqqestiveness as ‘found in today?s art, dress; advertisements,

‘ etc.; the arqument that obscene matter leads to harmful sexual

thouqhts and aroused is hardly conv1nc1ng. Moreover, sexual

,stlmulation from exposure to obscenlty does not deal dlrectly
with the real" problem, that of whether ot not there is a
relationship between sexually explicit llteratu;e ahd certain

forms of behaviour which society wishes to eliminate.

The ratlonale for controlllnq obscene literature is
based on the notlon that sexual thouqhts and sexual arousal
resu}hlnq from.exposure to obscene materlal 1eads to socially
uheoceptabie acts. Much of the_evidehce supporting a direct
sho;t-terh'relahionship between obscenity. and imﬁedfate
criminal behaviour oomes from éolice offioers‘ahd judges
‘involved in sex-crime trials at the first instahoe lével. The
info;matioh dsually originates from thelcase histories of sex
offenders who were 'found to'havedread sexdai material
immediately preceeding the commission of the crime or who were

’

fouhd'tO'possess‘large quantities of obscene publications.

l. < ’ ;\S‘
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Unfortunateiy, 1nformation of thlS kind is lnconclu31ve

Cases histories of this nature, although frequently dramatlzed
and‘sensationaliZed by ;he medla, simply do. not present
convincing evidence of a correlation between osers‘of obsoene

literature and sex offenders. The c1rcumstances whlch lead a

sex-offender~to commit hls crime may also lead hlm to seek out

- obscene literature. More 1mportantly, the question of whether

-

a reduction in the accessibility of obscene publications would

. reduce theTamount of socially unacceptable behaviour cannot be

resolved by non~empirical information gleaned from such

-

ﬁith respect.to em%irical evidence;lthe studies.to
date on the short term effect of obscenlty have been equally
1nconclu51ve. Research undertaken by the U. S Comm1551on on -
Obscenlty ‘and' Pornoqraphy shows that an 1ncrease in the sexual
behav1our of a large number of subjects occurs shortly after
exposure to obscene material. Those- increases, however, were

v

no greater for sex offenders than. for non-criminals. The

+ data, in fact, suggested that sex offenders are no more stimu-

lated by sexually explicit material than' the general popula-
tion. At this point in time, no causal relationship between

obscenity and antisocial sexual behaviour has been proven.

On the other hand, there exists.stronq evidence in

support, of the lack of a causal relationship in -the "Danish
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experienceﬁ. In 1967, Denmark abolished the sale of

pornoqraphic literature. to adults and 1n 1969 Denmark moved to
elxmxnﬁte all restrictions on the sale, of pornoqraphlc

plctures to adults but maintained the prohibiton on displaying
such chtures in publlc placeSx- Kutschlnsky (24) examlned the

reactions to the elimination of ‘these two restrlctlons on

‘pornoéraphy. ‘He noted that bu51ness actlvlty wlth respect tor

-

the pornographic 1ndustry 1ncreased dramatlcally. "He also

noted however, that the pollce had reglstered during that

same period, a sizeable decrease.ln the number of sex crimes.

The larqest decreases occurred in the number of cases‘of

gy

voyeurlsm, exhlbitlonlsm and ‘indecent advances toward

females. Kutschinsky attempted to determlne the cause behind

‘the decrease in reglstered sex offences. He analyzed the

decreases to verify whether the& coUIG‘oe ascribed to changes
in the repottinq techniques of statistics on.criminality,
changes in the criminal legislaion, variations in. the
subjective definition.of sex crimes, etc., or nhether in fact
the number of personS'subjected to sex crimes had actually

diminished.

Kutschinsky's conclusions, although only tentativé,
suggested that the increase in availability of pornographic
material may have had an impact on the significant decrease in

the number of sex offences such as voyeurlsm and indecent

ST

s
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-advances toward females. HlS conclusions supported the

#

hypothesis that obscenity may constltute a safety valve for

those people whose sexuai\hrqes could result-in a criminal
act. Implic1t in Kutschlnsky s study is that an increase in

aCCESSlbllity to sexually exp11c1t materlal did not 1ncrease

[

the number of sex crimes in Denmark.

With respect to the long term.effects‘of exposure to

‘obscenlty, attention hasg generally been focussed on the 1mpact
of obscene literature on.juvenlle.behav;our, The\great fear,.
as_expfessed-by politicians, law~enforcemeht'aqehcies, the;
clergy and eo forth, is that the juvenile who is exposed to.
obscenlty runs the very grave danger of becomlnq sexually
~deviant and soczally dangerous. ThlS fear is not based on any

known scientific information. ‘Studies engaged on"behalf of h
the Commissien on Obscenity and Pprnograph& indicated that the. -
propdftioneof juvenile‘delihquants‘whc had been expo&ed to
obscene material was not matetially different from' the
proportion of non-delingquants who had had simiar exposurexto'
obscene matter. Unfortunately, scientific information in this

area is sadly lacking. To date, the evidence as to long term

“e@ffects remains inconclusive.

It would appear then, that the assumption that

exposure -to obécenity leads to criminal behaviour is based on
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nothing more than an. intultlve grasp ©of the elements involved

in the cause-effects of obscene materlal on human behaviour;

moreover,‘it seems that the above assumption ‘all but

The notlon that obscene material is. repu151ve and

dlsqustlnq is undoubtedly reallstlc. It should be remembered

‘ature, and that

.2 certaln proportlon of the populatlon will in arlably be-

#

of the material concerned Legislative control..

baseq/'n the thought thét obscene: materlal arouses dngUSt and
—

revulsion seems a very severe approach to dictate the puhl;c s
taste. This is eepecially so in the case of a voluntary -
audience, an audience that has taken the necessary stepe_to'

me into contact with this type of material. Even in the SRS
1eo ' : : , .

e‘offggﬁ}nvoluntary audience,

accjdentally exposed to. obscenlty or haa th1

i

audience which is

kind of materlal

thrust upon it, the use of the crfiminal law appears someyhat

/

/
overreactlve. ‘A problem such as)Lhe affront to good taste

couldhjust as ea51ly be cont:ﬁiled by nulsance laws and he

. ' o \
1mposlt10n of fines. S .
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e SR The flnal hypothe51s is that exposure to sexually vw.ff.%ﬁ&
o . expllc1t materlal w111 lead to a. deterloratlon 1n the publlc S

S morals and values, resultlnq 1n dramatlc changes in. sekual =

B ) \

: -'-';conduct whlch soblety would find unacceptab&e, including

P ' *

premar1ta1 SGXp extramar1tal sex, sexualfperversion, etc.
A Y

Consxderable disagreement exrsts as to the harm of these types

~

of conduct. The v1ew supportlng the hypothesxs that exposure
5 . to obscenlty w1ll invariably lead to a lowerlnq of soc1ety s
' K. '~ moral standards suggests 1n the broadest of terms Ehat that

\ whlch is reqarded as offen51ve, unsavory, and dangerous today

'ay become accepted ‘and normal in the future, thus\\\odlnq
-attif“des towards famlly love, on-ré;;:ctxfor human beings, or o
.“ A culture ete. The vxew rejectlng the above hypothe51s states

‘ . ‘ .
that there have been no 31gn1f1cant studles 1n thlS area whlch
could justlfy the ‘state’ s 1nterventlon. Moreover, the
argument is presented that soclety stands tb gdin in the‘
long~run from sexual openness and the breaklng down of many .
taboos reqardlnq sex.- In splte of . arguments for and aqalnst
the thought ‘that exposure to obscenlty 1eads to a lowering of
mor a standards, there is much less of a consensusrthat this

N T i is a societal problem than there is for more obvious-_

. -;// sexual crimes such as rape and indecent assault.
e A S — o -

‘The problem of enforcing the obscenity provisions of

the Criminal Code before the new definition ‘came into being
. } ) . . . -
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seems mainly to have been attitudinal in nature. As mentioned

\

in the first part of this Chapter, the police became aware of

B

the dlfflcultles in obtalnlng SUCcessful convxctlons because
‘of the courts' contlnual appllcatlon of the chklrn test.‘
Faced w1th the prospect that their work would lead to nothlng
concrete, the law enforcement agenc1es were understandably
1ess then enthuSLastlc about enforclng the obscenlty law. The
new deflnltion of obscenlty alonq with the dramatlc rise in

\

the traffic.of obscene materlals served to change. the police's

view on the enforcement of the obscenity law. The police's

_renewed concern with :the obscenlty prov151ons resulted in a

Az
signlflcant lncrease in the number of obscenlty trials in. the

. ~last 20 years. The pollce more currently face the problem of

enforcing what could be viewed as an unpopular law. Sexual
nores were considerably liberalized through the 1960's and
1970's; this liberalization process increased the public's

[

tolerance{'and to some degree, its acceptance of having

-sexually exp11c1t material avallable in bookstores and

‘“newsstands.' Tolerance and acceptance of thlS nature has led

Larce sectors of the publlc to questlon\the usefulness of
obscenity laws. If, in fact, the law is asmunpopular\aseit"“-
appears to be, there is the risk that the police will be
perceived asna repressive force rathér than as agents of-

society assigned to protect_the”common good.
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. ‘these terms, the courts held that the litetery,or artistic
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éPart,two'of this Chepter-noinfe cut thét-thel
judiciary's main difficulty befdre the advent of the'negp
definitioﬁ'WES in.applying:a-cfiterion which was extremely
subjective. . Terms like "tendency ‘e no'deprave and corrupt”
and "those whose minds are open to such immoral 1nfluences" ae
found in the chklln rule were opqulnv1tatlons to the

judiclary to apply extremely subjectlve ‘and personal values

- when .evaluating obscene material. With the creation of the

statutory definition, the problem-became one of trying to fing
objective meaning for new terms such as \"dominant '

.j . :
charactegistic, undue exploitation of sex" etc. In applying

merit of.the‘work, the author's purpose in cfeatinc the ﬁork,

and the offence to community standards of decency must all be . .
considered befoiezggy material can be declared to be obscene.
The problems the courts. must currently resolve are in |

determlnlng the exlstence of literary or artlstlc merit, of

defininq the author's purpose and of evaluatinq accurately the

J/community standards of decency.

™

\%?F/{&' Permeating the criminel justice system's involvement

with the issue of obscenityis, an attitude which is very

..paternalistic in nature. Parliament's legislation limiting or

- - -

restfain;nq ‘the individual's ability to read or view

literature or-pictures'of his choice are almost élways clothed

A
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" the individual's morality from what it perceives to be that .

hibiting obscenlty.5 However, what the 1eg1

ﬂwih well-meaning phrases. The 1eqislature wishes to protect

individual's self-destructlve urqes. It wants to safeguard:

'the younq by shelterlnq them from sexual 'th qhts and to

defend the public from 1tse1f and thus adopts leqlslatlon pro-'

atogﬂ;s 1mpllc1t—

ly telllng the natlon, spec1f1cally the adult populatlon, is

that in matters such as obscene llterature, it knows better
than the adult populatlon and that its guldellne should be
adhered to. This suggests that the v1ews and gplnlons of
adultsrwho chose'to read obscene llterature are being brushed
aside as being unlnformed, immature, Chlldlsh or unlmporteht:‘

Legislation of this nature then forces the police and the

courts into the role of the' good fathen_who has to chestize E

" his ch1ld because he has been looking at "dirty plctures“

This view of law enforcement agenc1es and of the judlc1ary can
+

only lead to an erosion of the faith that the public has in

these institutions.

The questiohs surrounding the problem of obscenity

'remain. Is there a causal relatlonshlp between exposure to

obscene matter and crlmlnal behaviour? Sc1ence, as of vet,
has been unable to resolve this:problem. Does the regqulation
of repugnant, distasteful or repulsite material warrant the

intervention of the criminal law? Does the state, through the
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. use of the .criminal sanction, have a role to play as custodian

-oﬁ public morality? o
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' The relatiOnship between law and morallty has long

'been a controversial subject. In thlS paper, the two opp051ng

views, that law and morality Should not mix’ and that law has a,

duty to up-hold or enforce morallty, have been examined. The

+

‘case of Qbscenlty leqlslat1on has also been reV1ewed Its

history, 1ts evoliition in the Canadian context and its
1nterpretation ahd applicat:on have all been unvestlgated
These examinatlons have resulted in several facts comlnq to

L

llqht,

Historically, the crime of obscenity is relatively

‘ ;eoent.- The common law. offence of obscenity dates back to.the

early eighteenth century in Enqland while the statutory

1

. offence was introduced in the middle of the nineteenth

¢entury. In Canada, the Criminal Code offence of obscenity

L}

initially appeared in 1892.

Obacenity was first regarded as a”pfoblem tnat fell
within the Church's penal jurisdiction over morality; This
perception qradﬁaliy.changed as the state assumed more and
more of the.Church‘s penal responsibilities, including the

control of obscenevliterature.

From the time the state involved itself with issues

of morality, legal philosophers and social thinkers have been

114
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unable to come to any understandlng w1th respéct to what could"

be stated as an acceptable degree of 1ntervent10n in moral

affairs. *

The definltlon of obscenlty has grown 15 complexity
over the years. From .a falrly'simple,'albelt very subjective ,«
deflnltion created by the courts,.the term "obScene“ threugh
leqislatlve enqlneerlnq, has become a highly complex concept.
,The state and the judlclary, in an attempt to make the test of
obscenity as objective as ac551ble, have set up a. serles.of
crlterfa by.which any allegéd obscene matter must be judged
“befote a"determination of obscenity can be made. ihe incqease
in»complexit} of obsceaity as a iegai‘concept maf ot may not
have been respoasible for the remarkable increase:in the
number of obscenity cases appeafing befere_the courts. " The
uncertainty coacerning the cause of the increase in the number
of cases etems from the fact that the new definition dae.
iatroduced at the same'time as the importati&h and traffic of
sexually-explicit material were on the.ihcreaae: it is thus
unclear if the rise tnlgte number of court cases ls due to “the
enforcement of the new deflnltlon or if it is the result of ‘a
greater amount of obscene material on the market Moreover, a
51mple examination of the ﬂhterlal available in today's

newsstands indicates that the legislator's attempt to control

obscenelpublications has been far from successful.
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further that governmental regulatlon is desirable, then o F

serlous consideration- should be glven to whether the criminal

adult population desirous to view or read such material. A

116

One of the main arguments supportlng the ol'of
obscene materlal is that exposure to SEE? materlal‘ls a factor
in-or can lead td juvenile dellnquency. As mentloned in the
prevxous chapter, tﬁere have been no empirlcal studles show1nq

that obscenlty has a causal effect in juvenile. rlmlnailty.
f\.

The questlon thus remalns  should the youth of the nation be

S

protected from this-sort of matter? On the whole, it would

seem'that the ls yes. Certainly rellglous leaders; S
educators, leqi lators etc. support the view that state ‘
1ntervent10n i thls area is necessary. Aslumlng that the . _ n

threat to the moral values of the young is real and assumlng

law and its many appendages are the approprlate protectlve and
controllinq devices. If the aim is to protect the young, -then
the protective mechanism that is! developed should allow for

the relatively free circulation of "obscene material" to the

system of classification based on age would pethaps provide

juvenilesxﬁith the necessarf protection and still'ailow adults

. 1
access to obscene material if they so wished.

The continuous“strugqle to keep freedom of thought
and speech from being curtailed by censorship by police

ofgicials, private groups, provincial boards, and

bl
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f

commiSSLOners has resulted in an increasing number of court

: declsions.- If anythlng, these have further added to the

‘complexlty of what is ~and what is not obscene. Desplte

certaln lmportant de0151ons that have prov1ded some quldance

as to the interpretat1on of the term "obscene what will be

I

‘considered obscene in any particular court remains somewhat

unpredictable."Because of‘this vaqueness, it is always
difficult. for ‘a lawyer to. predict - for a wrlter, publlsher or
producer what w111 be deemed obscene by a court.. It is

equally dlfflcult for wrlters, artlsts and other creators of.

artlstlc and llterary forms to know where- the bounds of art

—

and obscenlty begln and end. Thls state of uncertalnty has in

|

boocks or ‘has caused thelr work to appear only in excised and

'.bowdlera\ed version or has slmply made authors extremely -

retlcent to wrlte on matters Whlch mlght have been of concern

to thelr readers. This form of curtallment of the freedom of

\
-expressmon does not- appear presently to be of great concern. .

However, the possxblllty of the present ‘obscenity law becomlng

a menace tO'creatlve and scholarly writings remains; it is a

ready weapon in the hands of authOritarians and a constant

temptation to abuse by puritanical types. Censorship can only

lead to an eventual infringement of literary and artistic

values. - .

PI



o Parlianent's rationale for maintaining legislative

o

control of obscene material T based on the de§ire to protect

“the publtc'from'the effects ? obscenity. |

persevered in its intent to

arliament has
'elter the ﬁhb‘it, and,
"appears, will contlnue thls protection, in spite of sc1ent1f1cu
'research showing that emplrlcal evidence remalns inconclusive
with respect to establlshlng.ahy relat}onshlp between exposure
“tto.obscenity and antisocial behaviobrtfrom those who have been‘
‘SOrexposed. The 1eqlslator s persxstence in wantlnglto
protect through the use of the crlmlnal law, a part of the
population whlch largely does-not need nor want to be guarded
can only lead to a dlSlntegratlon of the efflclency of the law

" as a_ggptrolllng agent.- As Packer states:

Thé' criminal sanction is ‘the best available’
device we have for dealing with gross and '
immediate harms and threats of -harms. It
" becomes less useful as the harms become
less gross and immediate. It becomes
. largely 1meff1cac1ous when used to enforce
morallty rather than to- deal with conduct-
. that is-‘generally seen as harmful.
Efficacy aside,. the less threatening the
conduct with which it is called upon to
"-deal, the-greater the social costs that
enforcement incurs. We alienate ‘people
from the society in which they live. We
- drive the enforcement authorities to more
~ " extreme measures of intrusion and .
7 - coercion. We taint the guality of life for | .
free men. -
o (1; p. 365)
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experience and " liberalize thejprohibitions concerhing

obscenity. If the current political and edbnomic climate is ©-

any measure, society seems to be adoptlnq or turning towards

\

conservatism. This swing towards the _right: should not deter

the leqislator from remov1ng the heavy hand of the criminal

law from enforc1nq what is obv1ously a problem of: morality

-

; Parliament should con51der\decr1m1nalizinq that part of "the

" Criminal Code dealing with obscenity and limityitself to

" requlating obscenity through non-criminal legislation.

If the legislator is determined to control

‘obscenlty, then thought should be given, as a first step, to

its requlatlon throuqh the usé of civil ldws and regulations.
Criminal trials would be elimlnated, and jail sentences would
be'replaced by fine53 Offenders will have av01ded coming ! &nto
contact with the:criminal justice system énd will heve avoided

being subjected to the ramifications and consequences:of-being

labelled a criminal.

On the_whele,_it'would seem‘that some form of

. control -of obseehity is desirable.” However, the.subjectivity’

*

involved in interpreting obscene matter, the lack of evidence

‘demonstrating the dangerousness of obscenity, and the

controversy over the intervention of the state 'in moral

I’
B

Canada does not appear ready to duplicate the Danish

~
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. THESIS SUMMARY |
: .ot

Ihé quesEiPn of legislating‘morality has'béén a -
continual source of conEroversy‘in recenﬁ_ﬁistory. Nowhere
‘hés'thi§ beén more visible than in the field of criminal law.
The criminal law's invplvement in the enforcement of morality,
espgcially in'the area of sexual andisex-briented activitiés,
has' been f:gﬁuently criticized in recént years. This étﬁdy
examines‘the development‘and applicatibn of obscenity .

legislafion.in‘banada as an example of the problem‘of

legislating morality.

Several phases can be distihguished in the
deve%opmeqt of obscenity legislation. The ﬁirst phase ﬁindé
1;hé€.reliqion:and*tradition Qerq the existing social
.controls. The criminal law was of little use and thé concept '

of obscenity was non existent. ) ‘ I

The next phése shows the emergence of the criminal..
mlawrand‘ﬁhe gradual ﬁontro; of’pgiginal j#stice by the state. K
It was a period in which the Church's penal jurisdictién’with
respect tormof;lsAslowly-dis;ppeared. It was aﬁ this time

w

that obscenity emerged as a social concept.

The last pease fin8s constraints being imposed .on

the administration of criminal justice. Demands were made

3



‘was during this period that obscenity

_defined by the common-law courts.

-with the legislator's desire to further control the increase

ko ellmlnate punishment for .religious and moral offences. It

recognized and 1ater

The offences of'obscenith were first. introduced in
Canada in 1892 when Parliament:enac ed the first Criminal oy

Code. "The obscenlty prov151ons wepe enlarged and amended over

the years, but the led to define the term

"obscene™. _ -

 Not having the benefit of a statutory definition,
the courts were compelled to use as their'yardsﬁick for

evaluating obscenity a common-law test developed in England in

‘thelm d-1800's. The test, however, was generally criticized

as ‘being to subjective.

’

N The frequent criticisms aimed at the test, along
. : @

in the tradevef obscene material resulted in Parliament

"inﬁroducing,.in 1959, a statutory definition of the term

“Qbsceneﬁ.‘ The definition has remained unchanged to this

date. The resulting confusign in the.courts with respect to

—

which criteria to apply, the old test or the new definition or
both, was gradually eliminated as the higher courts "handed

down their decisions on matters relating to obscenity.



-

.Parliameﬁt‘s'interest in controlling ebscenity is
1argei§ based on the assumption that exposure to this.sort of
meteriai.will iead anti;social behaviour. Scientific
evidence,-however;'is incoﬁtlusive with respect to the

65use~effect relationship of exposure ko obscenity It .

appears then/}hﬁt\the legislator s intention to coutrol

individual behavior through the use of criminal law in this

area is basieally_ihstinctive and emotional rather. than based

onlfact.' Rather than risk an erosion in the credibility and
eff1c1ency of the criminal law, Parliament should consider

decriminalizing obscenity offences and attempt to control

‘obscenity through non—crlminal legislatlon.





