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ABSTRACT

The question that I consider, in my thesis, is who is entitled to share In
whatever distinct rights aboriginal peoples may be afforded by Canadian law. The
conclusion that 1 reach is that only groups which are capable of execrcising
collective rights and which are connected, by some degree of descent, Lo
aboriginal groups that existed prior to the coming of the Europeans ave entbitled
to aboriginal rights today.

This conclusion is derived from a consideration of the sources of
aboriginal rights. Aboriginal rights, in the sense in which 1 use it, would
include any rights which are unique to aboriginal people, inciuding commen law,
treaty and congtitutiocnal rights. While the source of treaty rvights appears Lo
be, at least in part, the recognition of common law rights and the source of
constitutional rights appears to be the recegnition of bolth trealy and commnon 1aw
rights, the source of aboriginal peoples’ commen law rights is less clear.

I consider two possible sources of common law aberiginal rights.. The first
is that British Colonial law recognized the continuing validity of aboriginul
customary law, even after severeignty was acguired. The second is that the commen
law afforded proprietary rights to those who were already in possecssion when the
crown acquired sovereignty. The basis on which common law rights exist today in
Canada has not been conclusively determined by the courts, although support f{or
either of these sources can be found. I make no final conclusions in my Lhegia
concerning the source or sources of common law aboriginal rights in Canada.

The significant point is that all the potential sources of aboriginalﬁ
rights that I consider indicate that these rights were created for groupsz, nol
individuals and that they therefore are collective rights. A customary law based
right would by its nature be the right of a group since, even if the law itself
did not dictate communal holding, a law is hy definition the product ol a group.
If prior possession is the source of aboriginal rights then who was in prior

possession would have to be considered. The communal nature of most indigenous



occupatien iz a fact which ¢an not be denied. It is also clear that Canadian
courts regard aboriginal rights, including treaty rights, as collective or group
rights not individual rights.

The sources of these rights also indicate that they were creqted for those
who lived here before Canada was colonized and that they are therefo?e historigal
rights. Customary law refers Lo the laws that were created by a group before
sovereignty was acquired. Prior possession refers to possession before the crown
acquired sovereignty. Even if akoriginal rights are not regarded as resulting
from Lhe actions or the existence of particular groups of aboriginal pecople it
is clear that the concept of unique rights for aboriginay pecple is based on the
facl thal these peocple lived here before the crown acquired the area.

Both the fact that aboriginal rights are collective and the fact that they
are historical rights have certain consequences concerning whe is entitled to
theze rights teday.

Because aboriginal rigﬁts are collective rights, only a group that is a
collectivity can possess Lhese rights. However, depending on the type of
collective right, the group as a whole may not have to exercise the right. Some
collective rights can be exercised by individuals although their right te do so
would depend oh group membership.

1 consider four elements that are characteristic of a grouping that
constitutes a collectivity: distinct locality, distinct race, distinct culture
and group identity. I determine that a collectivity must be united by something
that is significant to them as a group and collect themselves on that basis but
that they need not exist in a singie location or be completely distinct from the
rest of society on the basis of race or culture as long as they are
distinguishable on these grounds.

Clearly not every collectivilty that exists today is entitled to aboriginal
rights. Because these rights are historical there must be a connection to an
historical group. I argue that this connection does not necessarily have to be
between an entire modern day collectivity and a single historical group. The
original native groups that existed prior to settlement have undergone extensive

changes in response both to the presence of the settlers and to laws enacted by
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the government. Changes in aboriginal groupings should not alone resull in the
loss of aboriginal rights.

Although aboriginal rights are collective it is possible that individual
members of an aboriginal cellectivity that exists teoday may have connections Lo
a number of different historical groups. 1 argue thalk such a collectivily should
not be denied aboriginal rights although their rights may have be recognizcd in
different ways than those of collecltivities that consist almost entirely of
members descended from a single histerical group.

Assuming that the group as a whole or its individual members must show a
connecktion to an historically entitled group Lhe guesticon is how can Lhis
connection be shown. Descent from an originally entitléd group is likely the best
method for doing this since it has been recognized by courts in Lhe casc of
treaty.rights and because it would allow the change and evelution of aboriginal
groupings to take place without loss of rights. Although descenl is a good method
of connecting existing groups to historically entitled ones it is clear that
complete descent from such groups or full aboriginal blood is nol required.

I conclude that existing aboriginal groupé which have a group identity and
which are distinguishable on the basis of race and culture, from Lhe rest of
scclety, are entitled to aboriginal rights if they or their members are connecled
by some degree of descent to an originally entitled group.

Having considered who is entitled to aboriginal rights I ge on to consider
how entitlement can be affected by legisiatlon. Both common law and trealy righlbs
of aboriginal people are subject to legislation enacted by Lhe apprSErlato level
of government, although legislative power over the rights of aboriginal pcople
protected by section 35 of the Ceonstitution is now limiLed.

However, there is a distin;tion between legislation which regulates the
exercise of aboriginal rights or even prevents their exercise and legislalion
which extinguishes these rights. Only once it was accepted that sccltion 3%
protected all unextinguished was it necessary for the courts to determine whether
the aboriginal rights in guestion had been extinguished by.iegislation enacled
prior to section 35.

It is still not entirely clear what the rules are regarding how aboriginal ~



rights could be extinguished before section 35 of the Constitution was enacted.
What is elear, however, is that the fact that legislation prevented the exercise
of a right does nol mean Lhat it exlinguished the right. I conclude Lhat those
who are in principle entitled to aboriéinal rights continue to have these rights
mven if in the past legislation prevented them from exercising these rights.
Te determine who‘is entitled to aberiginal rights today then it 1s not
sufficient Lo simply look at who is exercising these rights or who legislative
provizsions recognize as being enkitled to these rights. It 1is necessary Lo
consider both the existence of a collectivity and the histofical connections that

the collectivity or its members have.
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Chapter 1

INTRODUCTION

The guestion that will be considefed in Lthis work is, assuming an
aboriginal, treaty or other right unigue to aboriginal people can be eﬁtablisﬁed,
who is entitled teo that right. The definition of the rights of aboriginal people
and how they can be enforced is beyond the scope of this work.

The issue of who is entitled to the rights ol aboriginal people is relevant
in & number of different cir%gmspances. Examples can be identified to give
context to this question. Whenever the rights of aboriginal peeple are recognizfd
or enforced the guestion of who is entitled to these rights has J be addressed.
This includes when these rights are recogniﬁed through a declaration by a courtl
that common law aborigipal title exists in certain lands or when an agreement is
made between the Government and an aboriginal group concerning these rights.

The question of who is entitled te the rights of aboriginal people also
arises where legislative or constitutional provisions protect these rights
against certain legislation. This includes where the Indién Act! proleclts a

- treaty right from provincial legislation®, where the Natural Resources Transfer

Agreements’ protect *Indian® hunting and ([ishing rights ‘against provincial
legislation and where section 35 of the Constitution' protects ‘"exislting”
aboriginal and treaty rights. In a}l these cases only Lthose entitled ro Cthe
rights protected could claim the benefit of these legislative or constitubional
provisions.

The question of entitlement to the rights of aboriginal people could alszo
arise if legislaltion, such as the Indian Act®, which deals with these fights,
is challenged under the equalily sectien of the Charter®. Section 25 of the
Charter protects "aboriginal, trealby or other rights or [reedomz Lhat pertain Lo
the aboriginal pebples of Canada" from derogation or abrogation by a Charlter
provféion.7 in an equalicy case, it seems likely that section 25 would only

S ]



2
apply when the unequal Lreatment of those entitled to the rights of aboriginal
people and those not entilled Lo these rights is challenged.

Tt g2 difficult to see how applying equality teo give rights Lo persons who
are entitled to the rights of aboriginal people could negatively affect the
rightz of those whe arc already recognized as being entitled. Clearly,
recognizing others as having rights could have a negative impact on those who
already possess Lhose rights, particularly if there are limited resources which
must Lhen be shared by a larger group. However, if other persons also have a
right to these resources then those who currently possess.rights can neot be seen
as being entitled to the larger share Lo which they may now have access. The
relevance and implications of a determining entitlement to the rights of
aboriginal people is not, however, the focus of this work.

The question which will be addressed is who is entitled to the rights of
aboriginal people by the terms of these rights, or in principle. This guestion,
although fundamental to the development of the concept of aboriginal rights as
"rights" net privileges, is not one which has been addressed in any coherent way
by Canadian law. Perhaps the major reason for this is that it has been assumed
that the common law and the Canadian Constituticn vested Parliament with full
power over the rights of aboriginal people.

The source and the nature of the rights of aboriginal people will be
considered to the extent that they are relevant to who is entitled to the rights
of aboriginal people. Through this discussion, it will be seen that these rights
are both historical and collective rights. Through considering the source of the
rights of aboriginal pecople it can be concluded that these rights were vested in
aberiginal groups existing at a certain point in time. Through considering the
nature of the rights of aboriginal people, it can be seen that an individual is
entitled to them because he or she is a member of a group and that in some cases
only a group is capable of exercising these rights. The questicn Lo consider,
then, is what group or groups are today entitled to and/or capable of exercising
the rights vested in the original aboriginal groups.

It will be necessary to analyze what makes a group of people an entity that
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is capable of exercising collective rights and what charactervistics a group musl
possess Lo entitle its members to collective rights. A group that can meel these
reguirements would not be barred from being entitled to or trom exercising Lhe
rights of aboriginal people solely on the basis that these rights ave collective
in nature.

However, the fact that. an entity is a group capable of being entitled to
or exercising collective rights does not automatically mean that they have those
rights. This can only be determined by gonsidering, based on the historical
nature of aboriginal rights, who is entitled to these rights today. 1L will be
seen that akoriginal groups, existing Eodéy, could claim entitlement to CLhe
historical rights of an original group based on descent {rom Lhose originally
entitled or through cultural attributes. Cultural attribules would such include
things as lifestyle, customs, beliefs, religion and language. Both of these
methods of connecting an existing group with an original aboriginal group will
be analyzed, as well as the relationship between these requirements and the fact
that these rights must be vested in a collectivity.

Having considered who is entitled to the rights of aberiginal people, it
will be necessary to consider the effect that leéislation can have on entitlement
to these rights. The principles concerning the relationship belween legislation
and both common law aboriginal rights and treaty rights will be discussed. The
question of whether there is a distinction between legislation which extinguishes
rights and legislation which restricts, breaches or overrides these rights will
be considered. In this context, both cases before gecticn 35 of the Constitution
was enacted, dealing with the paramountcy of f{ederal jegislation, and
jurisprudence on section 35 concerning the meaning of ‘"existing" will be
analyzed.

Assuming that there is a difference 'between extinguiszhing ;'right ancl
preventing its exercise, the requirements for extinguishment will be discusioed,
including the qqestion of whether these requirementz depend on the type of
aboriginal right and on whether the right itself or an individual's entitlement

to that right is being extinguished.
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From this analysis, it 1z possible te draw some conclusions concerning the
requirements that may have to be met by individuals or groups to show entitlement
to a right of akoriginal people. Scme cituations in which these conclusions could
be useful will then be briefly discussed. To determine who 1is entitled to
aboriginal rights today, it is not sufficient to simply look at who is exercising
these rights or who legislative provisions recognize a being entitled to these
rightz. It is necegsary Lo consider both the existence of a collectivity and the

existence of hisltorical connections.
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Chapter II

THE SOURCE OF THE RIGHTS OF ABORIGINAL PEOPLE

A. Introduckion

A large part of the study of native law is concerﬁed with the quest%pn of
_what rights the aboriginal occupants of a 1and have when that land is
subsequently "settled" or "conquered® by others. A detailed consideration of what
rights aberiginal people possess and how they éan be enlforced is beyond Lhe scope
of this work. The source of these rights, however, may be an important Lacter in
determining who is entitled to them. The source of the rights of aboriginal
people is relevant because to determine who is entitled to these rights, in
principle, it is necessary to look at the terms of the rights themselveos.

It will be seen from a consideration of the source of common law aboriginal
rights that these rights were established because of circumstances which existed
at a certain point in history. How other rights of aboriginal people,
particularly treaty rights, arose f[rom the recognition of these common law rights
will be consideréa. Tt will be seen that these rights are, like common law
rights, esﬁablished at a certain point in time, althdugh the date of
establishment is different than for common law rights. |

From this discussion of the source of rights of aboriginal pecople it will
be possible to conclude that, because these rights are established al a certain
peint in time, current exercise of the rights does nol determine who is epLitled
to these rights today. It will be concluded that, due to the historical nature
of aboriginal rights, it is associatien with the originally entitled groups which

:is important.
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3. The Source Of Common Law Aboriginal Rights

1. The Laws of Lthe Original Cccupants

When a state acquires a territory that is already inhabited, the question
of what rights the original occupants will continue to have must be addressed.
In eertain circumstances, the laws of the state which acquires a new territory
will recognize the continuing validity of the laws of the original inhabitants,
comelimes referred Lo as customary laws. Sovereignty over what is now Canada
having eventually been claimed by Britain, the continuing wvalidity of the
customary laws of the original inhabitants depends on an aspect of the British
common law sometimes called colonial constitutienal law.

The laws of the original inhabitants, as recognized by the laws of the
state which acquired sovereignty, then.may be a source of aboriginal rights.
Slattery describes the common law doctrine of.aboriginal rights as a "principle
of cdntinuity" whereby governmental institutions, customary laws and property
rights of the original inhabitants were presumed to survive to the extent that
was compatible with the Crown's ultimate title to the land.® Pentney states that
a basic Foundation of aboriginal rights is the idea. that the original
inhabitant’s “soéial, legal and instituticnal life merited recognition."?

Penthney quotés from Sanders whe states that:

The claims Lo land are logically a c¢laim to the

recognition of a set of legal rights established under

Indian and Inuit customary law, a law that has validity

because Indian and Inuit communities had their own

governments .!?
Pentney concludes that *fallthough the Spanish theologians were concerned with
affirming the humanity of native peoples later colonizing powers recognized the
indigenocus social institutbions, at least so far "as gréup rules governing
possession of lands" were concerned.!

As already noted, this sburce for aboriginal rights exists because of the
status the common law afforded the original inhabitants’ laws. The British common

law would apply once Britain had *acquired® the area in question. McNeil notes
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that at the "dawn of the colonial era towards Lhe end of the [ifteenkth century,
there were no set rules for Lhe acquisition of tervitories in international
law."!® He notes that “shaky claims" were fortified by whatevelr means were
available "including assertions of discovery, symbolic acts of possession, papal
bulls, the signing of Lreaties with rival States or local chiefs and princes, the
" establishment of settlements, and outright conguest by Cforce of arms.*" e
coneludes that although there was considerable debate about:thc effect of these
methods *“{iln practical terms...might made right, so that a sovereigﬁ who
succeeded in exercising a sufficient degree of exclusive conlbrol was generally
regarded as having acquired sovereignty."!

As opposed to acquiring sovereignty in international law, the acquisziltion
of sovereignty in municipal law depends on "the intention of the Crown, gathered
from its own acts and surrounding circumstances...".!% McNeil notes that the
intention df the Crown is sometimes clear, such as in cases where it is expressed
difectly, where treaties are signed, or where settlement is authorized in the
name of the Crown, and at other times more difficult to determine, such as when
jurisdiction is extended over a territory gradually.by a number of actions.'

The effect that Lhe acquisition of sovereignty has on the rights of Lhe
original inhabitants depends on how that sovereignty was acguired. McNeil notes
that originally the common law only recognized descent and coﬁquest ag means of
acguiring territorial soveréignty but that settlement became an accepled means
when "territories that were unclaimed and uninhabited - or virtually so - began
"to be colonized."V

McNeil goes on Lo discuss how iﬁ is determined whether an arca was acquired
by settlement or conquest. Bilsen notes Lhat in the eighteenth century Lhe
conquest theory was replaced by a concept of “"peaceful possession of land which

was essentially unoccupied.“!®

McNeil would disagree with the idea thal Lhe
ciassification of an area can be determined by the position adopted by Uthe
acquiring state.'” He sgates that the Crown *"does nol have tﬁe legal authority

to determine the constitutional status Qﬁ its acquisitions.*™ Thiz s to be

1]

determined by the courts based on "the Crown's conduct and any other relevant
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circumstances."? The Crown, Lhen, c¢an not determine the status of a colony
simply by applying a particular theory, bubt the Crown's actions, such as the use
of force or the signing of Lrealies, *? ¢ould affect the status of an area.
The rules concerning when a territory is settled and when it is conguered

uppear to-be somewhalt ambiguous. Slalltery considers the argument that a territory

iz terra nullius, thus open Lo acguisition bygsettlement alone, if the land is

not cultivated.? He notes a passage [rom Blackstone's Commentaries on the Laws
of Bngland where it is stated that: :
Plantaltions or colonies, in diétant countries, are
either such where the lands are :claimed by right of
occupancy only, by f[inding them desart and uncultivated,

and peopling them from the mother country; or where
already cultivated, they have been galned by conquest or
ceded to us by treaties.

i

Slattery argues that there is ambiguity i% this passage. He concludes that
the implicaticon that occupied lands could be seétled if they were not cultivated
is "dispelled" by the passage where Blackstone states that American plantations
waere genefally conquered or ceded "being obtained in the last century by right
of conguest and driving the natives out...or by treaties."?

McNeil, on the other hand, clearly does not regard the fact that an area
was inhabitéd as precluding acquisition of the territory by settlement under
British ceolonial law. He notes that a territory does not have to be completely
vacank Lo be "settled", but he rejects the idea that any area that was not under
cultivation or was not controlled by a state with a recognized international
personality could be settled.®® He considers in some detail the question of
whether an established system of law precludes-settlement and if so what the

7 However, he concludes that in at least

deﬁinition of such a system would be.”
one éituation where theré was an established system ol law the colony was
classified as settled nonetheless.® According to McNeil, an area that was
inhabited, even by persons who had an established system of law, could be
acquired through "settlement" by England.

Different rules, concerning the relationship between English law and the

laws of the prior inhabitants, apply depending on whether the area is classified

as conquered, ceded or settled. The British law concerning -the position of
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inhabitants of a conquered dominion was set forward by Lord Mansfield in the 1774

case of Campbell v. Hall.? Lord Mansfield noted that “conquered.inhabitants,

once received under the King's protection, become subjects® and are not Yenemies
or aliens."? He went on to state that "the laws of a conquered country centinue
in force, until they are altered by the congueror" regardless of whether those
conquered were c¢hristians or pagans.’ Similarly, McNeil concludes that in
conquered or ceded colonies "local laws and customs, 1in so far as Lhey were nol
unconscionable or incompatible with the change in sovereignly remained in place
" until altered or replaced by the Crown."?*

On the other hand, the common law rule for a settled area is that enaclted
British law comes into force as of the date of settlement.’ The logical result
of the application of this rule may appear Lo be that English law would replace
customary law as soon as sovereignty was acquired by settlement. lowever, this
rule has been interpreted in such a way that the aboriginal inhabitants of what
is now North America can continue to claim rights based on their customary laws
even when the area is classified as ‘“settled".

There are a number of different views concerning how this common law rule
and the continued existence of rights based on customary law in areas that were
settled or "discovered" can be reconciled. Despite these differences there
appears to be general agreement that the doclrineg of-continuity of cusmtomary law
applies to both settled and conquered areas.

McNeii notes that "local law, whether customary or otherwise, could be a
good source of indigenous rights, includiﬁg land rights, in selttlements as well
as in conquests and cessions, even in the absence of recognition of thosze rights
by the Crown."* He further states that if conquest would not vest private
property in the Crown *the act of state whereby the Crown acquired title Lo a
settlement would not have that effect either."®

MeNeil considers the difficulty presented by the fact that in a settled
colony English law "would immediately rush inte what was supposecdly a lcgai
vacuum' leaving no legal basis for the rights of indigenous inhabitants.® He

would explain the ability of indigenous inhabitants to rely on customary law, as

]
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o loundation for properlty rights, due to the fact that English law did not
entirely and ab once replace all local laws and that even when it did replace
these laws it did not apply retroactively,

MeNeil notes that in settled territories "English law accompanied the
colonists Lo the extent Lhat it was applicable te local circumstances."’ He
would interpret local cilrcumstances to include the [act that there were
indigenous occupants with their own system of laws to regulate their internal
eivil affairs.?® For this reason, English law would not replace their laws
concerning internal civil affairs; although, it could be used to supplement their
system if it was inadequate to protect their rights.?®

Others haﬁe considered the possibility that, even when sovereignty is
gained by setblement, if the area is in fact inhabited, the rules concerning - the
rights oF conguered inhabkitants apply. Elliot notes that it has been argued that
the distinction betwsen settled and conquered areas, made by the British common
law, does not account for-the colonial situation of settlement of an already
inhabited area.® He concludes that "British colonial law arguably was on its
way to assimilating the general legal consequences of the conqguest (or cession}
and peaceful settlement doctrines” and that the United states Supreme Court
appeared to be moving in the same direction.'!

That those previously occupying a settled area were in the same position
as those previously occupying a conguered area 1s supported by the case of

Johnstone v. Connolly.*® The court first noted that even in the case of a

conquered counkry local laws and usages continue in force and went on to conclude
that it was therefore:

manifest thalt the mere exclusive right of trading furs

wilth Lhe inhabitants...does not interfere with the local

or nﬁtional customs of Lhose people.®

The right to be governed by their own laws or customs was, as in the case

of conquered inhabitants, subject Lo change by the settling nation. On this point
the court found that."[llegislative power alene can change local law...but even
" the Legislature, would not exercise that power.cver countries where tﬁe local

nations have been left in territorial possession..."." It could be argued
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thaf customary law continues to be a source of rights [or the original occupanls
ether because of modifications in the way English law would apply to a settled
area thal was inhabited or by analogy teo the posiltion of conquered inhabitants.
According to S8lattery, however, the rules concerning the recepltion of English law
to an area acquired by settlement would simply not apply to lands already
occupied by aboriginal inhabitants.

Slattery notes that the doctrine of a “legal vacuum* was and still i=
sometimes used to determine the respective rights of the original occupants and
those who later seLLled an area.*® He describes this doctrine as viewing the
original inhabitants as "mere wanderers over the surface of the land possessing
neither sovereignty nor permanent rights of any sort to the territories CLhey
occupied."?® slattery concludes that, on this view, Lhe lands of Lhe original
inhabitants "were supposedly open to Buropean appropriation by such methods as
discovery, symbolic acts, or occupation...without any need Lo ebtain the consent
of the inhabitants, or even to conguer Lthem."'" However, Slattery states Lhat

“[i]t is not easy for us today Lo give much credence LO this view.""

If lands occupied by aboriginal people were not terra nullius then it would’

be a contradiction in terms to acguire them by “"settlement" or “"discovery®.
Slattery appears to conclude, through a consideration of the landmark decision

of Chief Justice Marshall in the American case of Johnson v. M’ Tntogh', that

in fact no rights against the original occupants were gained by virtue of
settlement or discovery alone.*

Slattery notes that Marshall_”envisages four stages in thé evolultion of Lhe
Crown's rights to Indian lands."* fThe first stage is when America was
inhabited, in the words of Chiefl Justice Marshall "by a distinct péop]e, divided
into separate nabtions, independent df each other and of Lhe rest of Lthe
worid...".%

It is in the second stage that Marshall deals with the consequences of the
European nations “discovering" already occupied lands. Slattery noLes Lhat

Marshall states that:

Tt is difficult te comprehend the proposition, that the
inhabitants of either gquarter of the globe could have
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rightful original «claims of dominion over the

inhabitants of the other, or over the lands they

occupied; or...thal the discovery...should give the

discoverer rights in the c¢ountry discovered which

annulled the pre-existing rights of 1its ancient

poOasCess0rs. >’
Slattery states that "[tlhis right of discovery was held against other European
stales bub nolt the Indian peoples, who had not ascribed to ik, and whose rights
were in no way affected."® The effect of "discovery" or other claims to land
already occupied then was to prevent claims by other states, not to make English
law applicable in the whole territory so claimed.

The third stage did not take place until actual contrel of the area was
secured "by force oE.armS or treaty and Indian peoples generally became dependant
nations...*.* Apparently.the only effect control of Indian lands had was to
prevent alienation Lo other states.’® The final stage that Slattery describes
iz extinguishment which takes place by virtue of agreement or conguest.?

The.end raesult of what Slattery describes as the docﬁfine of aboriginal
title is that the customary law of the original inhabitants, concerning at least
Lheir rights to the lands they held, would not be affected until there was a
conquest or a cession, at which time the doctrine of continuity woula apply to
give validity Lo customary laws until “they were changed by the conquerors.

Others have disagreed that Lhe fundamental basis for aboriginal rights is
the recogniticn of aberiginal customary law, through wﬁatever means, by the
British common law. Flanagan argues Lhat the *doctrine of aboriginal title
evolved in British law te cover the situation where British sovereignty was
imposed on nomadic, hunting and food gathering peoples."?® He goes on Lo state
that the *"underlying theory was that the introduction of European methods of
agriculture, which would multiply the preoductivity of the soil and enlarge the
population, justified the sovereign in requiring the natives to surrender their
right to live off the land and to settle down in a way compatible with European-
style agriculture.*® He argues.tﬂat "*lajboriginal title makes no sense unless
the imperial power recognizes a distinction between agricultural and nomadic
existence, "

Flanagan conecludes that the *[clonquest of agricultural pecples calls for
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the retention of their property rights, as part of the...doctvine of the-law of
nations®, while "[t]he less individualistic properby rights of uncivilized®
peoples are protected by "aberiginal title, extinguishment and compensation. !
Based on this, he concludes that "aboriginal rights are not mervely or chielly,
a question of who was there first; they arise rather as an udjﬁstment in the
contact between agricultural and nomadic peoples.*®

Flanagan's conclusions are guestionable on a number of grounds. In thg
first place the assumption that all aboriginal inhabitants were non-agricultural
nomads could be challenged. Even if it was assumed that.an aberiginal group did
not cultivate the land, it has been seen that lack of cultivation alone is likely
not a basis for considering an area to be settled as opposed to belng conquered.
Finally, even if British colonial constitutional law was interpreted in such a
way, contrary to the opinion of Slattery, that all of what iz now Canada was
considered to have been acquired by settlement alone it seems clear that those
. who inhabited a settled area can have customary law rights. :

Wha; Flanagan fails to take inte account iz the fact that the distinction
between farmers and "nomads" was only relevant te justify applying the doclrine
of discovery, instead of the conguest doctrine. T'his ethnocentric justification

became obsolete when the distinctions belween the consequences, [or the original

&

inhabitaﬁts, of conguest or discovery were abolished due Lo the. fact thal the
common law recognized inhabitants of both areas as having rights, based on the
continuing validity of their laws.

For these reasons the conclusion that aboriginal rights are based on the
fact that aboriginal peoples were "nomads" iz questionaﬁle. If it were accepled
that this was the source of aberiginal rights, then this may have conzequences
for who is entitled. to these rights today. However, it would be neceszary to keep
in mind that the basis for the éstaglishment of aboriginal rights is not GLhe zame
thing as the characteristics necessary Lo show entitlement to éstablizhed rights.
That is:to say that even if the source of Lhis type of rights in general was the
original occupants’' nomadic existence this does hot meaﬁgthat only nomads can

claim these rights today .
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2. PriorPOccupation

Customary law, continued by principles of colonigl law, may not be the only
source of common law:rights for aboriginal occupants. McNeil discusses the
potential difficulties of eztablishing a claim based on customary law including
proof of a customary system of law at the time sovereignty was acquired as well
as the possibility that some aboriginal groups did not have 'a concept of
ownership of land.® |

McNeil states, however, that "whether or not an indigenous people had land
rights of a proprietary nature under their own laws, the fact of their presence

on and use of lands at the time the Crown acquired sovereignty over the lands

inhabited by them could hardly be denied. "™ Similarly Cumming and Mickenkerg «

describe aboriginal rights as "those rights which native people retain as a
résult of their original possession of the soil...".®#

McNeil considers the situation where the Crown acguires sovereignty by
Ksettlement without actually seizing the lands.® He makes a distinction betweén
“territorial sovereignty”, invelving *questions of international and
constitutional law " and Litle to land, involving *proprietary rights, which
depend for the most pért on thecmunicipikplaw of property."®’ McNell notes,

however, that because of principles of feuddl English law, which dictate that

sovereignty is based on Crown ownership, pérritorial sovereignty itself carried

. . . . 5
with it proprietary title.®® %

McNeil concludes that whether the Crown is deemed to possess the lands or
whether the Crown is simply re%gfded as possessing them in international, not
municipal law, the important poinisfé tkat in English law actual possession and
ownership of lands is nol a pre-requisite to sovereignty over the lands.®
Because the Crown need not have actually been in possession of the land to
acquire sovereignty, and because English law, as has been seen, w;uld apply upon
Lhe acquisition:of sovereignty, it would be possible for the coriginal cccupants
to gain rights in English law based on their possession at the time that English

law first applied.
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McNeil conziders whether original inhabitants would be considered to be in

o !

“oceupation" by English law and concludes thalk even those inhabitants whé did not
cultivate a particular area but who “habitually and exclusively ranged over a
definite tract of land...would have been in\occupation of that land."’ e thén
discusses how alt common law occupation is prima-facie prool of possession, which
in turn results in the presumption of title to thc'iZhd.”

The question remains, however, as to whelther sovereignty itself gave the
Crown title to the land such that an occupancy based title could not be claimed.
McNeil concludes thalt the Crown did not acqﬁire possession and title to lands of
indigenous inhgbitants simply by virtue of having “"settled" the territory. He
argues that thé"Crown wouldﬁéain paramount lordship bubt not title to the lands
themsalves when the lands were already occupied since the basis for this title,
Crown occupancy, could not exist in areas already inhabited.™ He notes that Lhe
basis for Crown poséessory title to land in settled arcas is the [act that the
lands are vacant.”? Therefore in inhabited areas there would be no basis [or
such a title.™ He would get arcund the fact that the Crown is deemed by English
law to have an occupancy based title te all lands over which it has sovercignbty
by noting that this “fiction" can not generally be used against Chose in
occupation because a Crown grant is deemed in the c:'n.rcum:»;t;ances."5 B #

'British colonial law, @hen, may recognizé aboriginal inhabkltants as having
title to the land they occupied based simply‘on thelfact they were already living
on the land at the time that the British géquired the area. Tﬁis source f[or
common law aboriginal title would exist regardless ol whether the inhabitants in
gquestion had a system of law under which they were entitled to land rights of a

possessory nature.

7



16

3. The Caze Law

Judieial opimien is not unanimous, at least in some earlier cases,
concerning the source or sources of aboriginal common law rights. In an early
Canadian case dealing with aboriginal title te land, the Judicial Committee of
the Privy Cguncil appeared to take Lthe view thabt the source of Indian title is

the Royal Proclamation, 1763'%. In the St. Catherine’'s case Lord Watson,

speaking For the Committee, he;d that the possession of the Indians in gquestion
"much as it was, can only be ascribed to Lhe general provisions made by the royal
proclamation."”
gne author notes Lhat Lord Watson may not have intended to exclude other
types of claims based on occupation or that he may have seen the Royal
Proclamation interest as "merely recognizing and formalizing a wider occupation-
based aboriginal titie.®™ Similarly, McNeil notes that Lord Watson "“based his
remarks respecting the nature of the Indians’ interest on the terms of the Royai
Proclamation, apparently without deciding whether the Indians had land rights
under the Frénch regime."’® The %ﬁﬂ? that Indian land rights are based on the
Royal Proclamaticon tLthen may H&V/éonfined to .those c¢ases both where the
Proclamation applies and where another basis, such as custemary law or prior

‘occupation, is not proven.®

Despite whal was said in the SL. Catherine’'s case there appears to be a

consensus in modern Canadian cases that aboriginal title is not based on the
Royal Proclamation, 1763 or any other executive or legislative action. While it
now secms élear that Canadian courts have rejected this propositien the;e remains
some question as to whether customary law or prior occupancy, or seme combination
of both, is regarded as the source of common law aboriginal rights.

McNeil notes that in Connollv v. Woolrich® a Canadian court affirmed that

the doctrine of continuity applies in settled areas of Canada.® However, he
also notes that because this case dealt with a marriage by custom its application
to land rights would be obiter but would be supported by principles of cclonial

law.® McNeil concludes that “[olnly rarely...have Canadian judges relied
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expressly on customary law as a basis of indigenous iand rights."®

A land mark Canadian case concerning aboriginal title is the Caldeyr
case.® Tt will be seen, however, that this case did nolt conclusively determine
the source of common law aboriginal title. Neither Lhe question of whethev
legislative or executive action was required or the guestion of whether
aboriginal title was based on customary law or prior occupation were conclusively
answered by the judgments in this case.

Judson, J., Martland and Ritchie, JJ. concurring, stated:

Tt is clear that Indian title in British Celumbia cannol
owe its origin to the Proclamation of 1763, the Fact is
that when the settlers came, the Indians were there,
organized in societies and occupying the tand as thelr
. ' forefathers had done for centuries. This is what Indian
* title means....*
McNeil notes that "[{allthough Judson deoes not seem Lo have excluded the
possibility of customary law title, his emphasis was more on occupalion and usce
in accordance with the Indian’s way of life."¥ ;

Judson, J. then went on to consider the gquestion of whether the common law
righgs in question were extinguished.®® The fact that he felt it necessary Lo
do so isgya clear indication that he accepted thal common law aboriginal rights
could exist simply by virtue of prior occupation withoul any legislative or other
action affirming them. His conclusion, however, stricltly speaking did noL involve

a decision on the point of whether the aboriginal rights ciaimed ever existed.

He simply found that any right that the Nishga might have had no longer

existed.®

Hall, J., Spence and Laskin, JJ. concurring, began with a consideration of
the history of the Nishga pepple and the use they made of the land  in
question.” He went on to g;nsider "jurisﬁrudencc affirming cowmnon law

recognition of aboriginal rights" including the decision of Chief Justice

Marshall in Johnson v. M’Intosh.?! Hall, J. stated that:

The dominant and recurring proposition stated by Chief
Justice Marshall in Johnson v. M’Intosh is Lhat on
discovery or on cenguest the aborigines of the newly-
found lands were conceded to be the rightful occupants
of the soil with a legal as well as a just claim to
retain possession of it...but their rights to complete
sovereignty as independent nations were necessarily
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diminished....”

Hall, J. concluded that "aboriginal Indian Litle does not depend on treaty,
excecutjve order or legislative enactment, **

Hall, J. then, unlike Judson, J., definitely accepted that legislative or
excculive action was not the source of aboriginal title. However, as McNeil
notez, it 1s not clear, whether Hall, J. regarded the title as based on prior
occupation or customary law.’® McNeil notes that Hall, J. regards aboriginal
land rights as being based on aboriginal concepts of ownership but at the same

% McNeil goes on to

time Finds that possession itself is proof of ownership.
desceribe how Hall, J. did not regquire proof of the customary law under which the
Nizshga held title while at the same time did not accord the Nishga the extent of
title they would possess under an occupation based title.?® McNeil concludes
thal "Hall's judgment none the less indicates an awareness of the relevance to
aboriginal land claims of the presumption that pcsseésors have title, ¥
Some have Questioned whether the Calder cése pogitively affirms that
aboriginal rights, -at least regarding the land they once occupied, exist under
the common law alone. One author suggests that és "a legal precedent, the Supreme
Court’s Calder decision did little to clarify the status of aboriginal title."®®
He notes that of the six judges who ;dnsidered "occupancy-based title" none
rejected the concept.?” However he alsc argues that “Judsen, J. may have simply
been pointing out that what the Nishgas were Claiming were nob Proclamation
rights but occupancy-based rights,"!®
The author goes on Lo note thab because three of the judges who accepted
occupancy-based title dissented, on other issues, and Pigeon, J. only supported
the other three on the procedural question, the only majority judgment in the
case was on this procedural point.!"! After considering a number of cases,
decided after the Caldericase, the author concludes thatl:
| forr the most part higher Canadian courts have failed to
give c¢lear legal recognition to an occupancy based
title....lt)Jhe Supreme Court of Canada...has not vyet
explicitly eguated them with common law rights....Higher
coutrts have shown a preference [or resclving issues on

the basis of more procedural or technical issues....'®

Howevey, it will be seen that cases, including ones decided after Cthis
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cpinion was written, interpret the opiniocn of the majority of the Justices in the
Calder case as determining that aboriginal rights do exist under the rules of Lhe
common law. This is true despite the fact Lthat this majority opinion did nol
affect the cutcome of the Calder case itself and despite the faclt that it iz not
clear whether the source of these common law rights was consideved to be Lthe
racognition of customary law, prior occupancy or bolth.

Mahoney, J., of the Federal Court, Trial Division, .in the Baker Lake case
simply stated that "{t]he Calder decision renders untenable, in so far as Canada
is concerned, the defendants’ arguments that no aboriginal Litle exists in a
settled, as distinguished from a conqueved or ceded, colony and that there is no
aboriginal title uhless it has been recognized by staltue or prerogative act of
the Crown or by treaty having statutory effect.* '

While there is no doubt in this case about the fact that aboriginalﬁtltle
does not derive from legislation or executive action, this case does little to
resclve the guestion ;f whether aboriginal title is based on the recognition of
customary law by the British common law or the rights accorded Lo prior cccupants
by the British common law. Mahoney, J.'s reference Lo colonial rules regarding
the consequences of settlement or conquest would seem to imply that he considered
aboriginal title to be based on the doctrine of continuity of customary law afLer
seftlement or conguest.

McNeil, however, criticizes the judgment of Mahoney, J. for not considering
whether a customary law right to the use of the land existéd,‘if Lhis was the
basis for establishing the land rights.'® McNeil states that "if the Inuilt’s
title depended on their own customary laws {as Mahoney zcems to have Lhoughl},
dne may wonder how he reached any conclusions about the nature of their rights
without proof of that law."'®®

Dickson, C.J.C. in the Supreme Court case of Cuerin noted that in Calder
the Supreme Court *recognized aboriginal title as a legal right derived from the
Indians’ histqric occupation and possession of their tribal lands . "' He stated

that the Indians’ interest in their lands “is a pre-existing legal right not

created by the Royal Proclamation, by ...the Indian Act, or by any other
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executive order or legal provision."'™ Dickson, C.J.C. alsco noted "that a

change in sovereignty over a particular territory does not in general affect the
presumptive title of the inhabitants.''®

Once again legislative or executive action is rejected as the basis for
aboriginal title, but it is not c¢lear what alternative source is accepted. McNeil
notes that "one might think that Dickson regarded customary law as the source of
Indian aboriginal title."'™ Presumably this would be because he referred to
aboriginal title as a *“pre-existing legal right". However Dickson, C.J.C. also
noted that it was based on "historic occupation and possession" which supports
the conclusion that aboriginal title was based simply on prior occupation. The
confusion created by these two passages is confounded by the fact chat, as McNeil
notes, the nature of the interest that Dickson, C.J.C. found aboriginal groups
toe have did not correspond with the idea that these rights were based on
customary law.!!?

In the Denny''' case the Appeal Division of the Nova Scotia Supreme Court
also accepted the idea that aboriginal rights are not based-on-legislative or
executive action. Clarke, C.J.N.S., speaking for the court, first noted that in
the Calder case the Supreme Court of Canada "recognized aboriginal title as a
legal right derived.from Indians’ historic occupation and possession of théir
tribal lands."!'? lle appears to be paraphrasing what was said in the Guerin case
concerning the source of aboriginal title. Like the statement in the Guerin case,
this statement could imply either azéustcmary law or an occupaﬁcy based titlei

The question of the source of aboriginal title was also raised in the
sparrow case.''’ The Court of Appeal concluded that "i{s]lix judges of the Supreme
Court having joined in rejecting the view Lhat aboriginal citle can exist only
if conferred by a trealy, statute or agreement, there can be no justification for
continuing to Lreat that view as binding.*'™

When the Sparrow case was appealed Lo the Supreme Court, the issue of
coﬁmon law aboriginal rights was agailn brieEiy considered. Dickson, C€.J.C., and
La Forest, J. gave the judgment of Cthe court. At one point they noted that the

“evidence reveals that the Musqueam have lived in the area as an organized
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society long before the coming of European settlers, and that the taking of
salmon was an integral part of Ctheir lives and remains so te this day."''™ They
went on to note that although the evidence was “scanty" Ffor the period belween
1867 and 1961 "the evidence was not disputed or contradiclted in the courts below
and there is evidence of sufficient continuity of the right to support the Court
of Appeal’'s finding" that Sparrow was exercising an aboriginal rvight to Lish at
the relevant time.!®

As in other Canadian cases dealing with the source of aboriginal title, the
judgment of the Supreme Court in this case could be used Lo support Lhe argument
that aboriginal title is based on the continuation ¢l customary law or that iu
is simply based on prior use of the land. McNeil notes that the rationale for
requiring an organized society is that what is being recognized is the laws of
that society.!' The reference to an organized society then may indicate that -
the court regarded the rights as being based on customary law. However, as in
earlier cases, the court also referred simply to the prior use made of the land
by the aboriginal group.

Tt would seem then that there is little doubt that Lhe aboriginal people
have rights reflected in the common law. It is nolb clear whether this is based
on the laws of the original inhabitants being continued through principles. of
colonial common law or on the rights afforded to prior occupants by the Fnglish
common law, or some combination of the two. McNell concludeé'that:

Canadian judges, while generally acknowledging Lhat
indigenous pecoples were in occupation and had some sort
of communal legal title to lands used by them when
territorial sovereignly was acguired by the Crown, have
so far failed Lo specify clearly the gource or =zources
of that title. They have referred varicusly to customary
law, occupation and use of traditional lands and the
Royal Proclamation of 1763....'%

For our purposes it is not necessary Lo determine conclugively the sources
ofﬂcommon law aboriginal rights. The important poinﬁ iz that in either caze Lthe
rigﬂts are based on circumgtances which existed at a certain point in history.
The relevant circumstance may be the existence of a customary system of law or
simple occupation of the land or some combiqation of the two. The important

guestion to consider now is when must a system ol cuztomary law exist or when
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must aboriginal people be occupying the land in order to claim rights under the

comman law.
4. When Aboriginal Rights are Established

If the source of.aboriginal common”law rights is the continuing validity
of the laws of the original occupants, even after settlement or conquest by
Bfitain, the question of when Lhose laws must exist in order to establish
aboriginal rights has to be addressed. It would seem logical to conclude that it
is the customary laws that existed before English law applied that would be the
source of aboriginal rights.

The rationale for the validity of the customary laws is what is called the
doctrine of continuity. Both McNeil and Slattery note that English law would not
apply retroactively so as to nullify pre-existing rights held under customary
law.'® Although both Slattery and McNeil appear to agree that “it is the
customary law in effect when English laws first applies to the area that
establishes aboriginal rights to land, there is some guestion as to when each
would regard English law as applying. I

McNeil, .in discussing the difficulties with establishing a claim by virtue
of customary law, stales that "iglmay not be possible to determine today whether

{ :
or not indigenous people had a cUstomary system of tenure at the time the Crown

acguired sovereignty over the territory inhabited by them."!?° [emphasis added]

This would seem to imply that only customary law in existence at the time
sovereignty was acquired could be the source of aboriginal land rights.

The methods ‘that McNeill discusses for acquiring sovereignty have already
been considered. It is sufficient Lo note at this point that he appears to accept
that Britain could acquire sovereignly over an area simply by indica;ing a clear
intention to do.so without actually occupying the area or conquering the people
inhabiting the area. By this reasoning, it would be the customary law that
existed when sovereignty was asserted that would establish rights. After that
point Englishulaw would apply, at least regarding the respective rights of the

Y]



original occupants and the settlers.

Slattery, on the other hand, because he would not view the original
inhabitants as being affected by claims through v“discovery" or scitlement that
were not backed by conquest or agreement would presumably vegard the oviginal
inhabitants as capable of creating rights through their own laws until the dreu
was acguired by conguest or agreement. Slattery notes that the doctrine of
aboriginal title does not assume aboriginal groups were tied to a particular
tract of land as it was accepted practice to move.'™ He uses this fact to make
the point that aboriginal title arguably applies to lands actually occupied at
the Ltime of settlement.'®® Presumably what Slattery meaﬂ% by "settlement" in
this context is not the acquisition of sovereignty by authorization of settlement
in the name of the Crown but rather the actual gaining of contrel of the ﬁreg
through occupation by settlefsiénd other means.

The same guestions, regarding the exact date of estaklishment of Lhe
rights, could arise if the source of the rights was found to be prior occupation.
In the same way that a claim based on customary laws would be based.on pre-
existing laws, it would seem logical that a claim to land based on occupaticn
would be based on prier occupation. Once the Crown had acquired sovereignty, it
would, according to McNeil, alsec gain pxoprietary title Lo any vacant land. It
is only the Ffact that the land was occupied when sovereignty was acquired that
would prevent this. For this reason occupation at a later date would nolt bhe
relevant. McNeil states that the “"beneficiaries of common law aboriginal title
at the time that;the Crown acquired sovereignlty wculd be the persons then in
occupation. "'?

However, it is possible to argue that the relevant time to establlish
occupation is not when sovereignty was acquired by “éiscovery" or the
authorization of settlement in the Crown's name. If these actz were only
effective as between the acquiring state and other European nations and did not
effect the rights of the.original inhabitants, as Slattery argues, Lthen. an
occcupancy based title could be claimed if occupation was established any time

before the state gained rights against the original occupants by conguesi or

LY



agreement .

Judicial opinion does not conclusively settle the gquestion of when
customary.]aws or prior occupation must exist in order to form the basis of .a
elaim lor aboriginal rights. As already noted, in the Calder case the majority
did not decide the question of whether the Nishga had established continuing
common law aboriginal title to the land in question. However Hall, J., speaking
for the three dissenting judges, did consider the claim of the Nishga in some
detail. The evidence that he reviewed in his judgmeﬁt makes it c¢lear that what
the Nishga sought to establish was occupation of the lands in guestion before the
coming of the "white® men.

Mall, J. noted that Calder, in cross examination, stated that "{flrom time
immembrial the Nass River Nishga Indians possessed, occupied and used the Nass
valley....|t]he Nishgas have never ceded or extinguished their aboriginal title
within this territory.*'™ Hall, J. also noted some of the testimcny of Dr.
DUff. In this testimony Dr. Duff was asked "Who has, since time immemorial,
inhabited the area delineated on the map ? " and he replied "The Nishga
Indians."'*® In another portion of Dr. Duff’s testimony, quoted by Hall, J., Dr.
Duff stated chat: 7

All of the surrounding tribes knew the Wishga as the
homogenous group of Indians occupying the area....they
knew them collectively under the term Nishga. They Knew

that they spoke their own dialect, that they occupied
and were owners of the territory....»®

While it seems c¢lear that Hall, J% was considering circumstances that
gxisted histeorically, not current circumsténces, the question of precise time at
which occupation, or customary laws must be established was not considered by
Hall, J. or olLher judges in Lhe Calder case. There is, however, a clear
indication that%hall, J. regarded aboriginal title as being established at a
discrete point in time historically and also regarded extinguishment as necessary
to change those rights once established. Before considegﬁ%g the gquestion Qf
extinguishment Hall, J. simply noted that *[oclnce aboriginal title is

established, it is presumed to continue until the contrary is proven."'®

In the Baker Lake case the Federal Court, Trial Division, considered the
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requirements necessary to establish aboriginal title at commen law. Mahoney, J.
drew in part on the Calder case and American authority quoted in that casne Lo
conclude that there were four elements which had to be proved to establish common
law aboriginal title.'®® Persons claiming aboriginal title, according to
Mahcney, J., would have Lo show:

1. That they and their ancestors were members of an
organized society.

2. That the organized society occupied the specilic
territory over which they assert akoriginal title.

3. That the occupation was to the exclusion of other
organized societies.

4. That the o¢cupation was an established fact at Lhe
Lime sovereignty was asserted by England. [cmphasis
added] *’

i

It is clear from looking at these reguirements thal Cthe question of
occupation, for the'purpose of establishing rights, is a question ol historical
occupation. The historical nalture of the cccupation reqguired is also evident from
the conclusion of Mahoney, J. that "to the.exgént human beings were capable of
surviving on the barren lands, the Inui& were there; Lo the extent the barrens
lent themselves to human occupation, the Tnuit occupied Lhem.®"!’® Mahoney, J.
noted that "on the evidence before me...at the time England asserted sovereignly
over the barren lands...the Inuit were the exclusive occupants.'!’ He then
concluded that "[a];hgboriginal title to Lhalt territory...veslted at commeon law
in the Inuit".'? He then went on to consider the question of
extinguishment .’

On the question of when the occupation had to be established ppe Bakelr Lakg‘:
case is more precise than the Calder case. Lt has already been seen that onc of
the four requirements Mahoney, J. indicated was occupaltion as a faclh belfore
England asserted sovereignty'over Lhe landsz. On this point Mahoney, J. noted a-
Supreme Court of Canada decision [or the proposition that Lime immemorial runs
back to the date of asserticn of English sovereignty.!’

The fact that Mahoney, J. uses the word "asserted" could be used Lo support
the conclusion that he considers the relevant time to be when FEngland showed a
clear intention to acquire the area not when they had physically acquired control

of the area. However, he does not discuss the issue of what aclions are necessary
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Lo azserl "sovereignlty”.
The Lime at which a right by customary law or cccupation as a fact must be
stablished may‘bc very important, particularly if Metis people want to make
claimz, as Metis, to the land they occupied, as opposed to the lands their Indian
‘ancestors occupied before "discovery". Flanagan uses the fact that the Metis, by
definition, could not have been in occupation before England asserted sovereignty

to argue that they can nol claim aboriginal common law title.!®®

i

However, Lhe precise Lime when aborigiﬁal title to land is established at
common law is & question which is beyond the scope of this work. It is sufficient
for our purposes Lo note that aboriginal rights to land refer to the lands
occupied at a particular point in time in history or lands to which there was a
customary law right at a particular point in time. The relevant date may have
heen as late as when the control over theﬁarea was actually established or as
'early as when the Crown showed an intention to acgquire the area, but it is

unlikely that it would extend teo the present.

C. Treaty And Other Rights Of Aboriginal People

Aboriginal rights, based on the common law, can .be seen as the foundation
of c¢ertain others’ rights which aboriginal people may claim today. The Roval
Proclamation, 1763 could be regarded as an early recognition of common law
aboriginal rights to lands. The Proclamation reserved certain lands for the
Indians and prohibited private purchase of them stating:

And whereas it is just and reasonable, and essential to
our Interest, and the security of our Colonies, that the
several Nalions or Tribes of Indians with whom we are
conneckted, and who live under our Protection, should not
be molested or disturbed in the Possession of such Parts
of Cur Deminions and Territories as, not having been
ceded Lo or purchased by Us, are reserved to them c¢r any
of them, as their Hunting Grounds....!

It has already been seen that this document was regarded as a foundation

for ~aboriginal rights in .the St. Catherine’s case.™ Hall, J., however,
concluded in Cthe Calder case that the DProclamation was not the source of

.aboriginal rights to . lands originally occupied but was  "declatory _and



27

confirmatory of aboriginal rights."' Similarly Steele, J. in the trial level
judgment of the Bear Island case noled that:

The only difference bc—:twleen the commen law and the Royal

Proclamation is that under the Royal Proclamalion the

relevant date for determining aboriginal rights is 1763,

whereas at commorn law the relevant date for determining

aboriginal rights is the coming of settlement. In all

other respects, the aboriginal rights of the Indians and

the Crown is the same. '

The other major rights of aboriginal peoples that are based on common iaw
rights are treaty and land claim settlement rights. It scems <lear that Cthe
necessity For treaties and land claim settlements resulted, at least in park,
from the fact ﬁhat aboriginal people were regarded as having rights te the lund
they occupied. Although, as was noted by the Supreme Court in Lhe Sioui casc, a
treaty can deal with matters other than land cessions such as political or social
rights.!*® The fact.that treatbies were necessary te deal with lands occupied by
“original inhabitants was affirmed by various laws.

The Royal Proclamation, 1763 recognized the necessity for treaties. The
Indians’ right to the land they occupied was recognized by Lhis document andjthc
government was confirmed as the middleman, between the original oécupahts and
sebtlers, in the settlement of these rights.!''' The treaty making process was
formalized as the Crown moncpoly on purchase of indian land was conlirmed,!"

Other laws alsco recognized that Creaties were required because Uhe
original occupants had rights to the land they occupied. In 1859 and 1870 Lhe
territories of the Hudson’s Bay Company were purchased and the Morth-wWesLern
Territory was acquired.!*® The 1870 Order-in-Council admitling Rupert’s Land and
the North Western Territory inteo the Union clearly expressed the nced for
agreements concerning the rights of the original inhabitants. It provided that
*the claims of the Indian tribes Lo compensation for land required‘wor the
purposg% of settlement will be considered and settled in conformity with the

=) L . ) . . .
equ%EaBTe principles which have uniformly governed the BritCish Crown iLs dealings
P ]
/
witﬁﬁﬁﬁe aboriginals."!
¥
,/éimilarly the first Dominion Act, passed in 1872, dealing with the sale of

Crown land, provided that "[nlone of the provisions of thiz Act...zhall be held
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Lo apply Lo territory the Indian title te which shall not at the time have been

extinguished. "' The Manitoba Act'', passed in 1870 and the Dominion Lands

Act™, passed in 1874 also provided for the extinguishment of Indian title to
lands prior to settlement.

As well Lhe Federal Government disallowed an Act concerning Crown land in
British Columbia because no provision was made for surpender of Indian title
prior to selttlement.'® Although there was subseguently a political
accommodation, ! at the time of the disallowance it was stated that:

There is not a shadow of doubt, that from the earliest

tLimes, England has always felb it imperative to meet the

Indians in council, and to obtain surrenders of tracts

of Canada as from time to time such were required for

¢ purposes of settlements.'®

Another example of legal reinforcement of the necessity for treaties is the 19212
boundaries extension legislation for both Ontario and Quebec which made special
provisions requiring treaties with the Indians.!®!

Many of the treaties, because they were required before lands occupied by
aboriginal people could be settled, recognized their title to this land and at
the same time extinguished it. Although some treaties were not made for the
purpose of extinguishing land rights and opening lands up for settlement,'®
mahy of the treabies speak of Indians conveving land to the Crown.'® Indeed it
could be said that the necessity to exbinguish Indian title was the major reason
behind treaties made during certain periods of Canadian history. Mr. Justice Hall
stated in the Calder case:

Surely Lhe Canadian Treaties, made with much solemnity
on behall of the Crown, were intended to extinguish the
Indian title. What other purpcse did they serve? If they
were not intended to extinguish the Indian right, they
were a gress fraud and that is not to be assumed.'®™

On this point Hall, J. guoted Erom Johnson, J.A. in the Sikyea'™ case
where he stated that "[t]he Government of Canada has treated all Indians across
Canada...as having an interest in the lands that required a treaty to effect its
surrender."'™ Kall, J. concluded that the "[lL]reaties made with Indiansg of the

Canadian West covering enormous tracts of land....were a recognition of Indian

title,"t¥
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The idea that the trealies recognized and extinguished aboriginul people’s

title te the land they occupied can be seen from the 1888 case of SL. Gathevine's

Milling and Lumber Co. v. The Queen.' In this case Lhe Federal Government

argued, although unsuccessfully, that [ull title to the land had bcbn given to
them by the Indians through Treaty No. 3.'* Such an argumenl clearly involves
a recognition that indians had righlts Lo the land Lo convey.

Some of the Federal-Provincial agreements which foll&wed the decision in
this case made specific reference to the fact that, prior to surrendet, Llndians
had land rights to the territeries they occupied. For examplc.Lhe 1924 Ontaric
Agreement provided that:

Whereas from time to time treaties have been made with

the Indians for the surrender for various considerations

of their personal and usufructuary rights Lo Lhe

territories now included in the Province of

ontario....!®

In addition to recognizing and extinguishing land rights these Lreaties

also created continuing special status for these groups. The treaties can be
viewed net so much as creatbing rights but as recognizing rights that already
existed and extinguishing some of them while preserving others.'® Although Lhe
treaties were-entered into, at least in part, because aboriginal pegople were
recognized as having common law rights, those aboriginal people who signed
treaties could thereafter claim rights based on theszc Lreaties alone, withoul
reference to prior existing common law rights.

Like the treaties, land claim settlements alzo extinguish certain rights
while recognizing others as continuing. The purposze of these claim settlements
was expressed, by the Federal Government, to be to "translate Lhe concept of
‘aboriginal interest’ into concrete and lasting benefits in Lhe contexl ol

w162

contemporary society. in zhort the "objective of the claims Iz Lo Lranslale
the aborigiﬁgl interest into particular benefilts that will promote =zocial,
cultural and economic dbntinuity of aboriginal szociety.n"'™

Like the common law rights they are bazed on, Lrealy and land <laim

settlement rights are created at a certain point in Uime. The cignificant point

in time is when the agreement was made. In the case of claims to land owing due

=
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to treaLics or land settlement claims it is even clearer that the group need not
be occupying the land to make Lhe claim based on the agreement. If this was the
case, Lhen these rights could cease to exist simply because the group could not
occupy Lhe land promised to them.

| In the same way Lhat common law rights can be seen as the basis for the
treaties, Lhe Lreaties themselves have become the basis for certain other rights.
When the Federal Covernmenl Lransferred the ownership of natural resources to the
prairie provinces in 1930 they made provision for protection of Indian rights
just as they had when boundary extension legislation was passed for Quebec and
Ontario.

" The Natural Resources Transfer Agreements, which were made part of the

Congtitutioen, préserve the "Indians’® righF:
of hunting, trapping and Eishiﬁg game and fish for food
at all seasong of the year on all unoccupied Crown lands
and on any other lands to which the said Indians may
have a rlghL of access.

This right is similar to one that was given by the numbered treaties except
that jt is limited ko harveéting for food and the area which a person could hunt
or [ish on is not the land'cqud by his or her aboriginal group but aﬁy
unoccupied Crown land in the‘three prairie provinces. One auther notes that the

‘Supreme Court of Canada has declared on three occasions that the purpose of these
agreements was to effect "a merger and consolidation" of the treaty rights of
Indians.'®® In tBe recent Horseman case the Supreme Court affirmed that this is -
the effect of these agreements,!®

Section 3% of the Constitution Act, 1982 on the other hand, provides that

the "existing aboriginal and treaty rights of the aboriginal peoples of Canada
are hereby recognized and affirmed."! The full extent of Cthe riéhts this
includes is beyond the scope of this work. The question.oﬁ when a right is
“existing" will be considered when the extinguishmeht of the rights of aboriginal
people is considered. It is sufficient, at this point, to note that section 35
rights depend on the prior existence of common law aboriginal rights or treaty

or land claim rights.
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Common law rights then can be viewed as the basis for such actions as the
Royal Proclamation, 1763, treaties and land claims secttlements. The basis fov
treaty rights may be the common law rights of the original inhabitants, but
treaties themselves now provide an independent source of rights Eor_thoae who
have signed them. However, to the extent that a particular Lreaty did not
extinguish all the common law rights of its signatories, they may be able to
claim these rights as well. Other constitutional rights are also based explicitly
or implicitly on treaty and/or common law rights. The scurce of these rights is
the Constitution. However, énly those with aboriginal or trealy rights could

claim rights under section 35. :
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. Conclusion

*he important point in Lhe case of boﬁh treaty and common law rights is
that Lthey were originally created because of the circumstances which existed
cikther when sovereignly was acquired, as evidenced by the intention of the Crown
to do s0, or when England gained control of what is now Canada through actual
setilementt of the land, by force of arms and through agreements. For some
aboriginal pecple the ;ource of their rights is historical customary law or
original occupation. The source of scme of Lhe rights of other aboriginal people
iz now the treaties which recognized some aboriginal rights as continJﬁng and
some as conltinuing with medifications, extinguished some of the rights, and
created new compensétory rights.

Whether the rights are based on customary law, original cccupation or the
Lireaties, 1k is apparent thal current exercise of these rights 1is not
determinative of who is entitled to these rights. This is so in the case of
common lawgaboriginal rights because they are established by the circumstances
at a certain historical peoint in time, not by current situation. This of course
does nobt mean that these rights can not be extinguished. It only means that if
they were established at a certain peoint in time, these rights must be
~extinguished, in some manner, before they can cease to exist.

Slattery does argue that it is possession at time of the surrender that is
relevant for determining whe has rights which must be extinguished. He bases this
on his interpretation of the doctrine of aboriginal title developed by Chief
Justice Marshall as well as practical considerations.!® The logic behind this
approach appears to be that:

the rights of the group as against the Crown and other
outsiders were governed by uniform rules flowing from
the Proclamation and the commen law, while the rights of
group members inter se were governed by the rules
peculiar te the individual group. The latter could be
altered in the same manner as other group customs by a
_general change in attitude and practice, or deliberate
amendment by competent bodies.!®®

However, this logic could not apply te situations where outsiders, such as the

government, have determined who now exercises rights in a particular area. In
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this situation, the fact that the rights of members are determined by the group

would argue against current exercise of the rights determining who is entitied
te them.
In the case of treaty rights it is c¢lear that the agreement itaelt, not

what has happened in fact, is determinative ol who is entitled te the vights in
question. Treaty rights, like commen law aboriginal rights, can likely be
extinguished but this does not change Lhe fact that initially entitlemenl isg
deEermined by the treaty. The Supreme Court considered the question of how Lrealy
rignhts are affected by subseguent circumstances in the Sicui case.'™ In this
case it was argued that "non-user of the Lreaty over a leng period of Lime may
extinguish its effect."' Lamer, J., speaking for the court, vejected this
argument stating that "a solemn agreement cannol lose ils validity merely becausc
it has not been invoked...".'?

It can be concluded that, because of the historical sources &f Lhese
rights, who is entitled to the rights of aboriginal people is not determined$by
current exercise of the rights unless oulside influences have not detbermined who
is currently exercising the rights. However, the difficulty is that, although the
rights of aboriginal people were fixed at a certain point in time, aboriginal
groups have not remained unchanged since the time that the rights were created.
The emergeﬁce of new groupings of aboriginal people may not have created new
rights in the emerging groups. This would depend both on when the new groups

it
emerged and the theory adopted concerning when commoh law rights are establizhed.
However, the emergence of new groupings also did nol mean Chat these rights
ceased to exist, unless they were extinguished. There may now be more than one
group, which emerged from a single historical group which was originally cntilled
te the rights. The guestion is which group or groups are entitled to share in the
rights vested in the original group.

The fact that these rights are historical, in that Lhey were vested in
groups existing at the time of "discovery" or the time the Lrealty or other
agreement was entered into, will help to answer the question of who iz entitled

to these rights today. The source of the rights of aboriginal.peoples indicates
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thal for a person or group Lo be entitled to these rights btoday there must be a
conneclion to the originally entitleé group. The source of these rights also
indicates that who is connected Lo this group can nol simply be determined by who
is exercising these rights today. How individuals or groups today can show a
conneclion to those groups originally vested with these rights will be considered

after the nature of aboriginal rights has been discussed.

=



Chapter I1IL

NATURE OF THE RIGHTS OF ABORIGINAL PEOPLE

A. Intreduction

Given the sources of the rights of aboriginal people, who is entitled Lo
these rights Loday depends on association with an originally entitled group. Just
as the sdurce of the rights of aboriginal peoples indicates who is entitled to
these rights, the nature of these rights also determines who can claim them.

These aboriginal rights were originally bestowed on organized socielies,
but groups other than organized societies can claim these rights once
established. However, these rights are collective rights. Based on the nature of
the rights of aboriginal peoples, ik will be concluded that an individual can

only.claim these rights if he or she is part of a colléctivity, and Lhal, in some

circumstances, only a collectivity as a whole can claim these rights.

B. Occupation As An Organived Scciely

As has been seen, customary law or prior occupation of what is now Canada
“could be regarded as sources of common law aboriginal rights and as the basis f[or
.entering into treaties or agreements which gave aboriginal peoples certain
rights. Aboriginal rights, at least those hased on customary law, ‘were created
because the aboriginal groups formed what could be called “organized é;cjeties".
That an organized society is required to establich aboriginal rights under
customary law is made clear by the [act that, at common law, there is what is_
referred to as a level of deveiopment test. Even after it was determined that
conguered inhabitants continled to have rights, whether they were Christians or
pagans, there was still the guestion of the level of dEVelspment of aboriginal

societies.!” In the 1919 case of In Re Southern Rhodesia Lord Summecr held that

"sole tribes are so low on the scale of social organization that their usages and
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conceptions of rights and duties are not to be reconciled with the institutions
or ideas of civilized society...*.!?

The theorelical question of the level of development reguired Lo vest
rights in those originally occupying Lthe land is beyond the scope of this work.
It iz sulficient to note that when the courts have considered the basis for
common law aboriginal rights il has been described as occupation as an. organized
society. lall, J., in the Calder case concluded that "the Nishgas in fact are and
were from Lime immgmorial a distinctive cultural entity with concepts of
ownership indigéﬁéus.to their culture and capable of articulation under the
common law... ".'" Maheney, J. in the Baker Lake case noted that "[wlhile the
existence of an organized society is a prerequisite to the existence of an
aboriginal title, there appears to be no valid reason Lo demand proof of the
existence of 'a society more elaborately structured than 1is necessary to
demeonstrate that there existed among the aborigines a recognition of the claimed
rights, sufficiently defined to permit their recognition by the common law upon
its advent in the territory.*!%

The raticnale for requiring an organized society is that common law rights
are based on Lhe laws or customs of Lthe originally occupying people. Laws and
customs, by Lheir nature, are only created by societies. As Mahoney, J. stated,
in Baker Lake, the "thrust of all the authorities is nol that the common law
necessarily deprives aborigines of their enjoyment of the land in any par;icular
but, rather, that it can give effect only to those incidents of that enjoyment
that were, Lhemselves, given effect by the regime that prevailed before."!"?

The treaty making process aléo involved recognitien of the original
political separateness of Lribes arising from their indigenous legal systems. It
was apparently accepted that the traditional aboriginal governments had the power
to surrender the tracts of land in question on behalf of their tribes.!®
Dickson, C.J.C. in the Simon case, in giving the judgment of the Supreme Court,
held that, "[ﬁ}he Micmac Chief and the three other Micmac si&%atories, as
delegates ot Lhe Micmac people, would have posséssed full capacity Lo enter into

a binding treaty on behalf of the Micmac.*'™ As well, in many treaties the
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"undersigned Chiels and Headmen on theiv own behalf and on behall of all other
Indians inhabiting the Lract within ceded* underteock a number of conlinuing
obligations.!® These included such things as to "maintain peace and good order
between each other and between themselves and other tribesﬂo[ lndianﬁ" as well
as "between themselves and others of Her Majesty's subjects.*'

Tt seems clear that to establish aboriginal rights due tp the exjsthéc of
customary law, the aboriginal group must have existed as an organized sc$icty.

S 3

What characteristics a group must exhibit to meect this requirement is not
entirely clear. Hoyever, it is sulficient for our purpeses Lo conclude Lhal these
rights were vested in groups which operated as societies in the sense thal Lhey

exercised law making functions of some nature.

C. When An Organized Society Must Exist

Assuming that at least some aboriginal rights were originally created
because_aboriginal people formed organized socigﬁies, it is sLill necessary Lo
keep in mind the distinction between the characteristics of an aboriginal group
necessary to establish that they were entitled to rights at the time the rights
were initially created, and the characteristics that are necessary to establish
entitlement to those rights once they were established. The fact that enLiltlement

resulted From the existence of organized sociebies does nobt mean thalt only

aboriginal groups which are organized societies can claim any rights as

aboriginal people.

Logically speaking, an organized society should only be required to exist
at the time when the recoghition of the customary laws of the group, by the
British common law, created the rights in gquestion. The time at which the
customary laws of the original inhabitantsz would entille them Lo rights as
against the Crown has already been considered. It has been seen thal there may
be some dispute concerning when customary law must exisl. However, it is clear
that the relevant date for the existence of customary law is not the date when

the rights are claimed but the time when sovereignty was acquired, either through

et]
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physical control or through a clear intenticn to acquire the area, depending on
Lhe theory adopted.

There iz judicial support for the position that the reguirement for aﬁ
organized society refers to the status of Lhe group at some point in history.
NHall, J., in the Calder case, noted that the Nishga were and are "a distinctive
cultural entity...*.'™ Hall, J. then appeared to regard distinctiveness as a
prereguisite, but not necessarily as an organized society. Mahoney, J., in the
Baker Lake case, stated that the plaintiffs must prove, among other things, "
ftlhat they and their ancestors were members of an organized society."!®
However, when he considered Lhis fequirement he confined his consideration to the
historical context, concluding that the “Inuit had an organized society. 1%
[emphasis added)]

To strictly require an orggnized soclety, in the sense that the group is
still capable of performing law making functions, could defeat any claim to
common law aboriginal rights. As Hall, J. himself necoted in the Calder case,
regardiné the rights of prieor occupants after discovery, “their rights to

complete sovereignty as independent nations were necessarily diminished...".!®

By virtue of the common law, then, these groups no longer had the authority to
make laws, abt least ones which would affect their position regarding the

séttlers.

It is unnecessary for a group to be an organized society to claim commeon

[

law aboriginal rights because the laws which the rights are based on are the laws
of the original groups and because the rights once c¢reatbed by the existence of
customary laws continue subject to extingyishment. It seems clear that the same
reasoning would apply to treaty rights: There is no reason to regquire an

organized society for these rights to continue to exist, once established.

D. Collective Nature Of The Rights Of Aboriginal People

S

The faclt that an organized socliety may not be required to claim existing

rights of aboriginal people does not mean that these rights are not group rights.
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Both Ltreaty and common law rights have been described as collective rights.
Pentney notes Lhat the use of the bterm *peoples" in the aboriginal rights
provisions in the Constitution makes it clear that the rights involved are
collective or group rights.'®

The sources of aboriginal and treaty rights indicate that Lhe rights wcr;
group, not individuél rights. Prior to "discovery" aberiginal people occupied
this land as groups. McNeil notes that "indigenous coccupalion and use was more
often collective, with members of the group sharing Lhe lands as a
community."'®” He concludes that ‘the communal nature of most indigenous
occupation is a fact which can not be denied."!'®® Similarly, the laws regarvding
entitlement te land, that were recognized by the common law, were made by the
group as were the treaties by which these rights were extinguished.

The conclusion that beth aboriginal.common law rights and treaty rights are
collective rights has received judicial recognition. In the Calder case Hall, J.
quoted from the Judicial Committee of the Privy Council decision in Amodu Tijani

v. Secretary of Southern Nigeria.'®® He quoted from this judgment For the

purpose of considering how proof of Indian title was Lo be established.'” Part
of what Hall, J. guoted included the following passage:

The title, such as it is, may not be that of the

individual...but may be that of a community. Such a

community may have Lhe possessory title Lo the comnon

enjoyment of the usufruct, with customs under which its

individual membkers are admitted to the enjoyment, and

even Lo a right of transmitting the individual enjoyment

as members by assignment inter vivos or by

succession, !
Since the common law recognized the rights that were previously
established, the right would be the right of a group, not the individual, to the
extent that this was how land was held prior to discovery or -settlement. It is
arguable that, regardless of the land holding pattern of the group, the right is
still a group right in relation to the subseguent occupantz. The common law dealt
with the respective rights of the original cccupants and the settling nation. Tt
did not concern itgelf with rights as between the original occupants. Even il the

custom or law did not provide for communal holding, a law is by definition the

-product of a group, and it ‘is the indigenous law which iz recognized by the
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common low.

Morrow, J., of Lthe Nerthwest Territories Supreme Courl, in Re Paulette,
conzidered akoriginal title to be a communal right.!®? His decision was reversed
by the Court of Appeal and this reversal was upheld by the Supreme Court of
Canada, but the decisions at these levels did not deal with the character of
aboriginal rights.'™

The nature of claims Lo aboriginal rights was considered in the Dumont case
by the Manitoba Court of Appeal.'™ This case concerned whether an action for
a declaration as to validity of certain laws should be alliowed Lo preceed to
Lrial. The legislaticon in qqestion was "enactments...implemented ostensibly to

faucilitate the land distribution peolicy enunciated by...the Manitoba Act."'®®

The plaintiffs were individual Metis, the Manitoba Metis Federation and the
Native Council of Canada. They alleged, among other things, that the validity of
the legislation would affect their negotiations regarding aboriginal rights.

Twaddle, J.A., speaking for the majority, concluded tﬁat-the statement of
claim should be struck because no declaratiocn concerning¥the validity of the
legizslation could he useful in negotiations concerning Metis aboriginal
rights.'” Essentially, what Twaddle, J.A. appeared to conclude was that any
claim under the Manitoba Act could not be a claim to an aboriginal right because
the rights under this Act were individual rights. For this regson the effect of
the legislation in guestion on the individual rights in this Act, as opposed to
on any aboriginal rights the Metis may have, would not be»directly relevant to
the settlement of an aboriginal claim.

Twaddle, J.A. noted that “lt]he fact that the Metis might acquire a
communily of interest in a land c¢laims agreement does not mean that the
plaintiffs are claiming that such an interest in land was given to half-breeds
by the [Manitobal Act...".!* Twaddle, J.A. went on to conclude that the

Maniloba Ack itself clearly gave grants te individuals.'®®

. Based on the fact that the Act dealt with individual rights, while the
clain that was alleged to be affected was for communal aboriginal rights,

Twaddle, J.A. found that no declaration as to validity of legislatidn affecting
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these individual rights would be relevant to settlement of the claim. He stated
that "the court is being asked to consider...the constitutional ;alidity of spont
legislation which does not affect anyone’'s current '}ights...".‘” He then-
concluded that "the rights affected were_the statuteory rights of individuals" and
that the persons claiming these rights, in this litigation, are not individual
representatives of those aflfected but "descendants whose degree of relalbionship
is not stated.=®® |

Clearly the nature of the rights of aboriginal peoples was not the major
issue before the court. The court also was not called upon to delermine if Lhe
Metis might have communal aboriginal rights arising from a source other Lhan the
Manitoba Act, although they did consider the diffigulties that such a claim might

face.! However, it is clear from the reliance thalt Twaddle, J.A. places on the

that the validity of legislation affecting those rights would nol affect a land
claim settlement, that %e regarded a land claim settlement as a communal right.

The dissenting judge, 0O‘Sullivan, J.A., more clearly characterized the
nature of aboriginal rights as communal rights. He concluded that "whalt we have
before us in court at this time is not the assertion of a bundle of individual
rights but the assertion of the rights and status of the half-breed people of the
western plains."?® He concluded that "it is in the development of law Lo deal
with claims of ‘peoples’ that lies the best hope of achieving justice and harmony
in a world full of minority groups . "0

The judéﬁént of the Manitoba Court of Appeal was reversed by the Supremc
Court. Wilson, J., in delivering the judgment of the court, first held that, asz
the ocutcome was not "plain and obvious" or "beyond doubt", the statement of cluim
could nokt be struck oub.?®™ Wilson, J. went on te find Lhat  Lhe
constitutionality of legislation could be determined in the courtsz and that the
courtg could grant declaratory relief iﬁ aid of extra-judicial claims in an
appropriate case.?® In their judgment the Supreme Court did not deal with the
nature of aboriginal rights.

in the trial judgement in the Bear Island case Steele, J. considered Lhe
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nature of claims Lo aboriginal rights. He concluded that *lalny such rights are
communal rights in the band, tribe or nation...[tlhey are not individual or
family rights."*" An appeal of this decision was dismissed but ir this judgment
the court did not consider the nature of aboriginal rights.?”
he facl Lhalt treaty rights are collective or communal rights has also
received seme judicial recognition. In the Pawis case Marceau, J. of Lhe Trial

Division of the Federal Court stated that the Treaty under consideration, "by its
N

Tl

terms, is “made with the Ojibway people collectively. "%

He went on te note

Lhal :
those Indians who signed the Treaty are referred to in
it as "principal men of the Ojibway Indians*. The Trealy
provides for the annuity payments to be made "to the
said Chiefs and Tribes". The surrender is referred to in
the Treaty as being by "the said Chiefs and Principal
men, on behalf of their respective Tribes or Bands®. It
is stated that the lands reserved "shall be held and
occupied by the said Chiefs and their Tribes in
common. .. .The Treaty allows "the said Chiefs and their
Tribes the full and free privilege to hunt over the
territory....™
This case concerned a particular treaty but it seems clear that the same
reasoning could be applied to other treaties. As Bruce Wildsmith notes: "Indian
treaties were made with particular tribes and not with individual Indians."%?
The idea Lhalt Lhe rights of aboriginal people belong to aboriginal groups
iz reinforced by considering various proposals for defining who 1s entitled to
these rights. It will be seen that no matter what appreoach is used the common
faclor is that these definitions depend on the individual’s asscciation with a
group, which it is assumed is the group entitled to the rights in guestion. These
definitions have no meaning in the absence of such a group. However, depending
on Lhe method used, the group may be anythinag from an existing community to a
. p
category based on genetic similarities.
The method favoured by most aboriginal groups and adopted by the government
when changes were made, recently, to the Indian Act® is that aboriginal groups
& -
should themselves determine who their memkers ave. However, this method does not
mean that the group which is entitled to this right need not be identified. Even
if it is the right of self-determination which is being recognized, rather than

‘more specific rights such as rights to a particular piece of land, it is

b
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necessary to determine whal group is entilled to Lhat righL.

Hudson notes that "a purely subjective definition. . .produces problems wheve
there are a number of indigenous groups within a state and interlface belween the
groups may become important.®™ llowever, the problem of interlace belween
aboriginal groups is not created by subjecctive definition of Lhe groups by
themselves, but by a lack of a cemprehensive definition of which groups are
entitled to which aboriginal rights. In other words, the right of 4 group to
define who is entitled to aberiginal righlts depends on some ohjective criteria
for determining which groups have the abeoriginal right to determine membership.

Self-identification by an individual with a group alsc depends on the
existence of a group vested with aboriginal wvights. Like group sell-
identification, individual self-identification assumes the existence of a group
at the time of Cthe identification. Hudson notes that if iL is "applied in
isolation from other methods it can produce uncertain group parameters, **"
However, as in the case of group identification; this problem {% solved through’
definition of the groups vested with Cthe rights. If the group, not the
individual, is vested with tb% rights, then membership in the group need nolL be
determined in order to recoénize the_existence of the rights.

Other methods for determining if an.individual is entitled to aboriginal
”pights have been proposed, bul they too rely on the exislence ol a group. 'The
individual is required to have certain characteristics in relation Lo Lhal group.
Douglas Sanders identifies three different bases fof determining who g included
in or excluded from a group: blood, kinship or lifestyle.®?

A 'blood* requirement could be described as relying on a person’s
biological relationship te a group. Thiz may be called "blood”, "race", or
vdescent" depending on the relationship fequired. A blood systam, such as used
by the Jicarilla Apache Tribe in the United States, uses a charter group and o
requirement for a certain percentage of blood f[or subszeguent gencraltions,
resulting in no status being gained by marriage and children of mixed marriages
of a certain number of generations having no statusz.?®

Using "blood" requirements to define a group does not prevenl the neced Lo
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deline the group thal is entitled Lo these rights any more then having the group
dofline itnelfl docu. Although it would be rvelatively simple to use the blood
system for subsequenlt generations, it is still necessary Lo somehow create a
charter group and Lhe blood system itselfl does not dictate how this would be
done. llowever, unlike metheds such as self-identification by individuals or
groups, a bicod system does not require that the group, which is identified as
having the rights, exist as a current community. In this case the group could
simply be those who can show descent of a certain degree from aboriginal
anccmtbrs.

Kinship requirements also focus on an individual’'s f{amilial ties to a group
~and therelore require Lhat there be an identified group entitled te the rights
in quéstion. In the case of kinship Lties the group could be either a current
group or a group Lhat existed at some identified point in the past.

The "lifestyle" meltLhod of determining membership in a group could include
any cultural attributes such as religion, language <¢r customs. Implicit in a
lifestyle test is the idea that the individual’s lifestyle is the same as that
of an identified group which is entitled to the rights in question.
Tdentification of those entitled on the basis of lifestyle implies that there is
an existing group which has a distinct lifestyle, although it would be possible
to require that an individual follow the lifestyle of a group that no longer
exists.

The important point then is that, although an crganized "society® may not
sbill be required simply Lo exercise rights of aboriginal people that were
established by original occupation, customary law, or agreement, these rights are
nonetheless collective or communal rights. This is indicated both by judicial
comment on the nature of these rights and also by considering methods which may

be used to define who is entitled to the rights of aboriginal people.
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. Who TIs Entitled To Collective Riaghts

Having shown thal the rights ol aboriginal people ure colleclive rights,
how does the collective nature of the rights affect who is entitled Lo Lheue
rights? Pentney notes thal the distinction between collective and individual

rights has been expressed as being that "[1]ndividual human rights...are bestowed

upoen every single human being personally” while "lelellective human vights are
afforded to human beings...in conjunction with one another as a group - a people
or a minority* and as such they must he "exercised jointly rvather than
severally . "¢
Pentney elaborates on the consequences of a right being o cellective right
stating that:
Group rights benefit some particular class or category
‘ within a society, and inure to the benefit of Lhe
members of the group through the group; that is, by
virtue of their membership these people are entitled Lo
the benefits accorded to the group which are identified
as group rights. An assertion of such a right is
meaningful only if the person is a member of Lhe group,
however that status is determined.®"
Pentney concludes that "[a]boriginal rights have always inured Lo Lhe benefit of
native groups, and they are therefore collective rights, to be asserted by native
people as members of or on behalf of, a particular group. "8
Pentney touches on two factors thal make a right a collective right. The
first is that the person is entitled to these rights by virtue of membership in
a group and the second is that these rights can only be exercised through o
group. There is a difference between group rights that simply belong to a person
because they are part of a group, but can be exercised by an individual, and
group rights which belong to a group and can only be exercised by the group, or
someone representing the whole group. .
Wildsmith nctes that although Lreaties were nol made with individual
Indians, but with particular tribes, “probably each member of that tribe haz the
right to claim the benefit of the treaty and to insist on its compliance. *?”

He, then, would place treaty rights within the category of righls that can-he

exercised by an individual, although the individual's entitlement iz based on
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being part of the group entitled Lo Lhe rights.

on the other hand, Mcieil appears Lo place common law aboriginal rights to
possession of land among those rights which can only be exercised through a
group. lie conmiders who the beneficiaries of an common law occupaltion based title
would be. He aszumes Lhe case of “an indigenous group associated together as a
community and collectively and excluzively occupying a discernible tract of land
al the moment the Crown acguired sovereignty."??

McNeil considers two possibilities. The title could vest in some members

‘or leaders of the group on behall of the group, or it could vest in all members

of the group equally.®! McNeil concludes, however, that:

due to their association as-a community, no member would
have a severable individual share. Each member’s
interest, like Lthat of a member of a club or other
unincorporated association, would last only as long as
membership in thewgroup was maintained. Upon death,
resignation, or expulsion, a member’s interest in the
communal property would Lerminate. By the same token new
members {whether by birth or acceptance into the group}
would autematically become entitled to egual interests
in the communal property.*? .

Whether the rights of aboriginal people are collective in the sense that
they must be exercised by the group as a whole or only in the sense that an
individual must be part of a group to be entitled has not been considered in
detail by the courts. This is in paft because, ak least until these rights were
protccted in the Constitution, rights of aboriginal people, with the exception
of treaty rights in some circumstances, were not generally enforceable.

The Federal Court in the Pawis case appears to have come to the conclusion
that an action for breach of a trealy would have to be taken by the group as a
whole. This case concerned an actlon alleging that a treaty hunting and fishing
right was breached by certain legislation.™ Marceau, J. stated that "[s]ince
the Treaty was negotiated and entered inteo with the QOjibway Indians taken as a
group, it seems Lo me Lhat an action based on the Trealy, alleging breach of the
promises subscribed therein towards the group, could only be instituted by the
contracting party itself, that is to say the group.*® He continued by

claborating on whalt he meant by this, stating that "{wlhat I mean is that the

treaty having been négotiated and entered into with the Chiefs in the name of all



of the members of their bands, it could not be contemplated that a vight of
action for eventual breach thereof was Lo accrue Lo each O ibway Indian, and ecach
of his descendants individually and personally. "

A similar conclusion could be drawn from the decision in the Dumonk case
concerning communal rights Lo lands. One guestion considered by the majority of
the Manitoba Courl of Appeal was whether the Melis were claiming Chat “u
community of interest in land" was given “to half-breeds Ly CLhe Manitobo
Act . "% Twaddle, J.A., for the majority, came to the conclusion that the Metis
could not make such a claim since some Melis retained Lheir rights under Lhe
Act.? It appears then, that in the opinion of Twaddle, J.A., a ciaim Lo a
collective right in land must be made by the group as a whole nolt by those
individuals within the group denied the right.

0'sullivan, J.A. tqpk a different approach. As already neobted, he clearly
regarded the rights of the Metis concerning entitlement Lo communal lands as a
collective right. 0‘Suilivan, J.A. noted that the Metis were recognized as having

rights by sectien 35 of the Constitution Act, 1982 and concluded Lthat "it ia

impossible in our jurisprudence to have rights without a remedy . "#"* He then
questioned who could assert the rights of the Metis if not the plaintiffs in this
case.®®® 0orsullivan, J.A. found that ’lelach individual plaintiff can...prove
indisputably membership.in the Melis nation, =¥ |

o0fSullivan, J.A.. however, does nol clearly indicate Lhe nature of the
claim that he regarded an individual member of a group as being able to make. lle
may not have been concluding that each individual member of the group would bLe
individually entitled to have his or right [ulfilled. He may have =imply been
saying that individuals and their associations could make claims on behall of the
group.

As has already been noted, the judgment of the Courtl of Appeal in this case
?Was féversed by the Sﬁpreme Court. The Supreme Court did not comment on whether

a claim could be made that the Manitoba Act gave the Metis a communal title or

who could exercise the right to that title. However, unlike the majority at the

Court of Appeal, the Supreme Court did not rule oul the pozsibility that a
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declaration, concerning legislation which alffected the Manitoba Acl, could help
Lhe Metis in negotiations concerning establishing communal title.?!

In the Twinn case six individuals were suing on behalf of their six bands,
an econslituted before the 1985 amendments to the Indian ket’*, alleging that
Lhese amendments violaled Lhelr aboriginal and treaty right to self-
identification.® The Federal Court, Trial Division, considered a motien to
strike Lhe action. One question which was raised was whether the individual
plaintiffs could carry such an action onTEEnkwll of those who were.band members
before the 1985 amendments. Strayer, J. noted that the fact that unconstitutional
action by Parliament is alleged, itself supports the standing of a plaintiff to
sue. M o

Hle went on to say that it is possible that the plaintiffs could have sought

35 Yowever, he

the declaration as individuals without a representative action.
did not find it necessary Lo make this decision since the action was taken as a
representative action. Strayer, J. held that in any case it was "entirely
appropriate that the other members of the band other than the ‘returnees’
introduced by the 1985 amendments should be joined as plaintiffs in a class
actionl..“.““ He noted Bear leland®’ at the trial level and the fact that it
was held in that case that the rights were communal and concluded that "it is
therefore appropriate thal those persons who claim to belong to the relevant
communily Lo which the right adheres should be joined as plaintiffs...*.%®
Strayer, J. concluded that the fact that the plaintiffs may not succeed in
showing that there was such a right and that it belonged to them was nolt a reason
to disallow Lthem bringing the action.®* He also did not regard the fact that
some persons included in the action may not be “"aboriginal" as fé@gl to the-
acltion. Straver, J. found that status Indian persons without aboriginal blood may

stiil be aboriginal under sectiecn 35 of the Constitution Act, 1882 and, even if

they were not, they would still have a sufficient interest to require

consbitutional action.*™ He noted that, based on the Pawis case, 1if trealty

rights were invelved, a class acltion was necessary.”! N

LT

Despite Lhese authorities, there are many examples of cases where certain
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rights of aborigiral people have been claimed by individual members of a guroup
entitled to those rights. llowever, because ol Lhe limited circumnlances in which
aboriginal rights were enforceable it may be difficult to generalize aboul who

can claim collective rights of aboriginal people fromithese decisions.

Until recently most of Cthe cases invelving enforcemenl of rights ol

-aboriginal people concerned giving eflect to treaty or Natural Resources Transfer

" Agreement hunting and fishing rights in preference to provincial laws. The reason

why such rights have prevailed over provincial law is beyond the scope of Lhis
work. The significant point is determining who was allowed to ciaim Lhese rights,
individual members of a group entitled to them or the group itself. The answer
appears to be that individuals on Lheir own behalf have been allowed to claim the
protection that these rights bestowed.

Both thé Frank®? and Moosehunter®? cases are examples of where Lhe
gupreme Court of Canada has found that an ihdividual was entitled to claim the

rights specified in the Natural Resources Transfer Agreements, as against

provincial legislation. In neither of these cases was the question raised whether
the individual was entitled to assert what is presumably a coilecgive right. Tﬁo
most that can be said about these cases, and others like them, is thalt Lhe court
operated on the assumption that individuals could exercise and enforce the rights
considered.

The Simon case is an example of a Supreme Court of Canada decision where
it was found that an individual was entitled te be protected by Lrealy from

provincial laws concerning hunting.*

The court . in this case considered what
entitled an individual to the protection of a particulaf_ Lreaty without

explicitly addressing the implication in the Pawis case that treaty rights belong

‘to the group as a whole. The requirements that Lhe court outlined in Lthizs case

for being entitled to the protection of a treaty will be considered later. For
the time being, the important point is that the court did nol explicitly Eind
either that an individual had to be a member of a group to be entitled or Lhal
only the group as a whole could claim the protection of the treaby against

legislation.
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. Since the cnactment of section 35 of the Constitution, aboriginal rights
arc aloo protected against cohtrary legislation in some circumstances. The
Sparrow case is an example of a situatioﬁ'where an individual member of a band
alleged that his commeon law rights were srotected against contrary legislation
by scction 35.% The Supreme Court ordered a new trial to determine if the
legislation was inconsistent with the protection in section 35 without raising
the guestion of whether an individual cogld assert what was described as a "right

held by a ceollective" and a collective‘right.“a
The possible limit to these cases, as precedent for individual enforcement
oﬁ‘ﬁborjginal or treaty rightsrin general, is:illustrated by the Chevrier case,
décided by the Ontarie District Court.®’ In this case the accused claimed that
he was protected against the application of a provincial hunting law by
Jgreaty.?“ Wright, D.C.J. noted that the Provincial Court Judge had ruled that
the Lreaty right to hunt was a community right which could enly be upheld by a

representative action.?® This opinion was likely based on the Pawis case®

A
in which, as has been noted, the court found that an actien for breach of treaty
had Lo be taken by the treaty signatories as a group.

Wwright, D.C.J. did not agree with the opinion of the Provincial.Court Judge
and simply. held that “(i]n my opinion there iz a difference between one who
passively raises such right aé a defence and one who actively seeks to assert an
alleged right in order to secure a benefit under the treaty.*® This basis is
adequate Lo distinguish this case from the Pawis case where the action was based
on breach of the treaty, not claiming the protection of Lhe treaty against the
applié;tion of law.

llowever, it is interesting to note that even if the distinction made by
Wright, D.C.J. is accepted the ci}cﬁmstanées under which a representative action
would have to be taken would still be limited. Treaty rights by their very nature
are not gencrally directly enforceaple. It is possible that, even after section
3% of the Constitutionﬂwas enacted, these rights are protected against contrary
_1egislation only, as opposed to being made generally enforceable. For this reason

one of the major ways in which these rights will be enforced will likely continue
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to be against contrary legislation of some kind.

In any case, it is c¢lear thqt entitlement Lo all rights of uboriginaf
people is based on being part of a group in some sense. 1f this were noel the case
aboriginal people could not claim any rights to which the rest of society is nol
entitled. At the very least, those who are entitled Lo the rights of aboriginal
people must be distinguishable as a group from Lhe rest oC socieby.

Not all rights of aboriginal people, however, are bas;d on being part of
a group that is an existing community and not all rights of aboriginal people can
only be exercised by a group. This is evident from cases in wyhich rights, such
as hunting and Fishing rights, were enforced without any censideration of whether.

the individual was a "band" member. One particularly clear example is the

Chevrier case where the individual was not covered by the Indian Act definition

of "band member® but was still*found to have treaty rights.®™ Logically, Lhe
qguestion should depend on the nature of the right. It is easy Lo see how a claim
to communal title to land based on originai occupancy could only be made by a
group that existed as a community, not by individual members of a more loosely
identified group. The ;ame could be said of the right to self-government.
Other rights, however, could be claimed and exercised by an individual,
although his or her ability to do so would depend on association with Lhe
entitled group, ‘whether that group consisted of a community or simply ol the
minority identified as "aboriginal* or “native". One example thalt secms clear

from the cases is treaty or Natural Resources Transfer Agreements hunting,

fishing or trapping rights. It is perhaps significant Lhat cases in which these
kights were enforced by individuals generally concerned:hunting or fishing
outside of reserve lands. It could be Lhat use of landy as an incident of
aboriginal possessicn, whether that use is hunting or some other use im & right
to be claimed by the group, while use of land which akoriginal peoples do nol
have Eossesébry'rights to, ab common law or by trealy, is a right wﬁich can be
claimed by individuals.

Other treaty rights, svch as the right to annuity payments or prcﬁents,

exemptions from taxation, medical and educational henefits may be in a position
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analogous to oflf-reserve hunling and fishing rights. Thiz means they could be
claimed by individuals, nol Lhe group as a whole, assuming the individuals were
members of the entitled group.

Tn eonclusion one could agree with Pentney when he stales that the
identification of the beneficlaries of aboriginal rights must *“reflect their
collective nature.*®? Pentney further emphasizes this point when he states that
an individual can not asseft a collective right unless a group exists.?* For~
this reason he asserts that if "[nlative groups freely chose to assimilate into
the dominant cullure{s) in this country, iL would be nensensical for an Indian
individually to assert an abofiginal right."®® He concludes that "[t]lhe right
would have been extinguished with the group’s loss of identity."®®

While it is true that a collective right could not be asserted if there was
no longer an identifiable part cﬁisociety which could claim to be distinct and
claim rights on this basis, the quégfion of the sense in which a group must exist

in order to entitle its members to collective rights remains. Eﬁtween being an
existing society, living together in a discrete geographical loc;tion according
to the hisborical traditions of the group, and being assimilated so as to be
indistinguishable from any other segment of society, there are any number of
different possibilities. If the fact that a group is not assimilated entitles its
‘membérs to exercise collecltive rights, then more 1loosely defined groups,
consisting perhaés simply of 21l those who are "Indian", may qualify for these

rights.

IF. Conclusion

It has been seen that aboriginal rights were originally bestowed on
organized societies occupying this land prior to discovery or settlement. It has
also been seen, however, that a group need not be an organized.society to claim
these rights today. Despite this, these rights are collective rights becéuse they

kG

were given toe groups, not individuals.

The fact that these rights are cellective rights tells us that there must
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be an identifiable group on which Lo bestow the rights and that, in some cases
at least, Lhe group as a whole muskt exist in such a way Lhal it can exercise the
rights. One way of determining who is entitled to aboriginal rights then is to
consider whether the person is part of a group that can be entitled to and/ov

exerclise c¢ollective rights.

iy
(i}
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Chapter IV

DEFINING ABORIGINAL COLLECTIVITIES

A. Introduction

The nature of the rights of aboriginal people determines that these rights
can enly be claimed by individuals who can be identified as belonging Lo a group,
or in some cases only by groups as a whole. Entitlement to Lthese rights today
depends on & connection with the group which was originally entitled to the
rights in question. IL is now necessary Lo consider both what characteristics a
group must have Lo claim ceollective rights, and how such a group or its members
could show entitlement te Lhe historical rights of an original aboriginal group.
Clearly, Lthe existence of a group that can c¢lam collective rights will be vital
when the rights are such that they can only be claimed by a group as a whole. On
the oﬁhéf haﬁd, a group may not exist in Ehe same way when the rights in guestion
can be claimed by individual members of the group.

1, Groups Entitled To Collective Rights

The concept Lhat rights can belorg to a group is not limited to the common
law or to the question of aboriginal rightﬁ. It will be helpful to consider how
groups entitled to collective rights generally may be defined. Aboriginal groups
entitled to collective rights may share some of the characteristics which define
these groups,.although there may be other requirements as well necessary to
define Lhe aboriginal groups.

In international law communities are given certain rights. The Permanent
Court of International Justice defined “community" in part as follows:

a group of persons living in a given country or

locality, having a race, religion, language and
traditions . of their own and united by this
identity....with a view Lo preserving their

. traditions....*¥
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The court went on to say that "lclommunities arve of a charvacter exclusively

minority and racial,...land their] existence...is a ques%gpn of [act; 1L ig nol
e

. - &
a question of law."™ s
S

\
While the characteristics identified and the obser%g_ions made may or may

not be relevant to the question of aboriginal collectivit&es, they do raise
several interesting points. A number of characteristics S communities are
identified. These include gecgraphicai‘location, blood, culture and lifestyle.
The extent to which these characteristics must exist, however, is not made clear.

Although the community must exist in a locality ovr o country, it iz not
clear that they must ke the only ones occupying a particular geographicaL ared
or that they must all live in a single geographical area. It would be posﬁib]c
to be united in culture and lifestyle as well as blood and not physically exist
in one place. Community is defihed; by the Webster Dicticnary, as both “all
persons living in a particular locality" and as “"a group having inlLerests or
religion in common."* It is possible that cultural and racial ties Chen may
be sufificient, even if the group does not exclusively occupy one geographical
site. . |

The definition of a community dees imply thag the culture must e distinct
from that of other groups as mention is made of “traditions of their own". The
use of "traditions" would imply some allegiance to the past in elements of
culture, such as language, religion and lifestyle. It is, however, doubtful thal
"a group whose traditions were evolving or had changed would bc;excluded.

The idea of being united by race ig similarly vague in thak the extent Lo
which the group must be racially distinct is not specified. A "community® must
be a group connected by a common race but it seems unlikely that a certain amount
of intermarriage with persons of other races would exclude a group from statusn
as a "community". Once again, the importanL point appears to be that oz a group
they can be distinguished [rom others on Lhe basis of race.

The idea that the existence.of a community is a gquestion of fact, nob law,
does ﬁgE mean that the law can not ldentify the characteris%}cs that make & group

constitute a community. It means that the law can not create a "community "

Al
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through legal distinctions, bul merely can recognize an existing community as
such. Thiz may be very relevant to Lhe question of whﬁyxéollectivities are vested
with aboriginal rights.

Iy this definitien, in internationql law, a community is%§ group that is
distinct from Lhe rest of soclety, on the basis of their race, cuiture, language
or reljgionlwho wish te continue Lo be distinect in this way. The concept of a
group that is distinct on the basis:of race and culture may be Eroad enoﬁgh to
include groups united throdgh a coﬁmonﬁlanguage or religion if that is an element
of their distinct culture and is indicative of their racial distinctiveness.

Although the cheoice of the group to continue to be a group is an essential
element of being a community, iL seems unlikely that groups based entirely on
personal choice, without any cultural or racial distinctiveness, such as trade
unions, could meet the definition of a community. Such a group may have
collective rights but not as a community. On the other hand, a group which was
not c¢reated through personai choice c¢could become a community if it met the
requirements of being distinct on the basis of race and culture and came to view
itself as a distinct group.

Certain characteristics, then, are suggested by this definition, but the
degree to which these characteristics must exist or how a community can be
distinguished from other social groupings is not considered. This definition alse
was nol gpecifically intended to apply to aboriginal collectivities. Other
definitions of those entitled to cellective rights may answer these guestions.
various methods, which may be used to identify who 1s entitled to aboriginal
rights by considering who is "aboriginal" or "Indian", may indicate something
aboul the characteristics that make a group capable of exercising the rights of
aboriginal people.

One method, which has been noted, is teo allow such groups to define
themselves. Since Lhe rights of aboriginal people are collective righté,
accepting the decision of a community on membership could be viewed as ih Keeping
with or necessary for the recognition of such rights. However, for our purposes

it is sufficient to consider what this method of defining aboriginal groups

i

A
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indicates about the nature of these groups.

An aboriginal group defining itsell is based on the idea Lhat aboriginal
rights at common law amounted Lo a recognition ef the indigenous populations’
sovereignty before contact and the continuation of aspecls of Lhis sovercignly
that were not inconsistent with the settlement of the country. As lludson states,

o "[i]lt is submitted that oﬁe aspect retained was Lhe ability to define their humun
boundéiies.“““ Hudson describes this method as "self-management" and deﬁinen
this as:

a process designed [rom thé perspective of the
indigenous groyp [that]l....reguires acceptance by Lhe
dominant society of ., the solutions adopted by the
natives....[land] allows the indigenous groups Lo choose <
elements of separation which serve their self-identified
interests.®!
.This makes it clear that the actual criteria used are not important because Lhe
distinguishing feature of tHils method is acceptance of the group’'s decision,
however that is made. o
The decision by Lthe Ontaric High Court of Justice in Lhe Beal lﬁjang
case®®® represents one of the only judicial opinions on the point of who is
entitled to aboriginal rights in principle. In this case Lhe court took the
position that who was entitled depended on whe Lhe group accepled ém a® memboer .
This case invelved a claim for aberiginal title based on the common law. The
ackion was taken on behalf of all members recognized by .the "Indians® thcmmeluea;
and ieferred to as the tribe, and on behalf of the registered band members .
Steele, J. noted that aboriginal rights pre-date any trealy or the crealkion
of any reserves and then concluded that to share in aboriginal rights "a person
must be recognized by a band as an Indian, but need nol be a registered Indian
as defined by the Act."?™ Steele, J. made no attempt Lo defin» Lhe group which
= is entitled to aboriginal rights. He found that these rights exist in bands,
tribes or nations. He did not discuss how it is determined il a group iz a band,

tribe or nation. His conclusion that a person must be accepted by the "bund" does

not answer these guestions. Steele, J. stated earlier that he would refer to Lhe

<
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group consisting of those recognized by the "Indians themzelves” as members as

the "band" and the registered group as the "registered band® . *** When Cthig

%, .
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judgment wasz appealed Lhe guestion of who iz entitled to aboriginal rights was
nol addressaed .

Certain concluzions, however, aboul what makes a group a collectivity can
be drawn from Lhe idea Lthat entitlement Lo aboriginal rights is based on
acceptance by a group. ‘Phis implies that the group must be an existing group,
since it could not_othersze exercise the power to determine membership. It may
alzo be regarded as implying that the group is an entity which regards itself as

distinct. Both these requirements were also seen in the test in international law

" for the existence of a “community®. Finally, if this power is seen as the

continuation of the common law right to have laws recognized, it may indicate
thalt the group must be a society in the sense that it is capable of exercising
legislative powers.

On the other hand, if the method used is the persons’ biological or
familial relationship te the group, then this simply requires that the group can
be distinguished from the rest of scciety based on race and/or kinship.
Similarly, if the method used is whether Lhe person has the same culture or
follows the same lifestyle as the group, Lhen the group must be distinguishable
on Lhe basis éf culture or lifestyle from the rest of society. Again, however,
the degree Lo which the group must be distinguishable from others is not clear
from simply considgring how membership in the group may be determined.

McDonald considers the question of the nature of "Indian* collectivities
nol in regard to what characteristics entitle them to aboriginal rights but in
regard to the perceived conflict between the ‘“collective right to self-

7 Nevertheless, what

determination" and the "individual right to eguality.®?
McDonald has to say about Lhe nature of "bands" under the Indian Act may be
relevant to the question of the nature of collectivities entitled to collective
rights. McDonald first distinguishes between collectivilties and aggregates. He
states that "[wlhen we talk about a collectivity as opposed Lo an aggregate, we
are talking about a whole as opposed to ilts parts.*™ He further notes that a
collectivity is "self-collecting* while an aggregate is collected by others.?®**

le equates a collectivity with a social group defined as “"a group which has a
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distinct existence apart [rom its members and, also...an identity."*™ Although
this definition is more general Lhan the definition of cqmmunity, which has beon
considered, it is equivalent te it at a basic level. Like a community,
collectivikty exists in reality, nolt just on paper over a pcriod.o[ Lime. As well,
a collectivity has an identity that makes it distinct from other groups and is
formed by its members throvigh self-collection, nol legal disLinctions.
McDonald goes on to consider Lypes of coiiectivitjes. He identifies W or

will {choice) based collectivities and R or recognition based collectivities.™™
McDonald points out three common characteristics of these collectivities, that
is: self-collection, a view by the members that what is recognized or chosen is
significant to them, and the fact that the matter cheosen or reccognized maltors
fto the collectivity as a collectivity not just as individuals.*™

In so far as the gquestion of self-collection is concerned, some groups
collected by legislative definitions may also collecl themselves, although using
divisions not originally created by thewm. McDonald indirectly touches on this
when he notes the relationship between "W" and "R" collectivities. le notes thal
a "R" based collectivity can give rise to a "W" based collectivity and that a "W"
based collectivity can over time give rise to an "R" based cok&gptiyity whcnﬁinew
loyalties...are recognized as natural" as in the case of the "alteration of
collective identity over time.“"?? Just as this is Ltrue, it is also possible
that an aggregate, consisting of a group defined hy artificial distinclions,
could come over Lime to accept themselves as a collectivity with “"natural®
loyalties.

after defining these two types of collectivities McDonald goes on Lo argue
that "R" factors are more important than "W" factors "because they are more basic
or deeper than W-factors."¥® He quotes the work of Fisc in which it Ls stated,
concerning these types of collectivities, that the "well-being or status [of
group members] 'Es in part determined by the well-being or status of the
group."?® He goes on to consider "bands" as "R" based collectivities.*” The
essential element of an "R" based collectivity then is Lhal the members arec

distinct from others in some ways and that they identify with each other on this
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banis.
#velyn Kallen considers the guestion of social groupings which have ¢laims

Lo certain rights in considerable detall in her book Ethnicity and Human Rightsg

in Canada.? She identifies three types of collective rights: cultural group
rights, national group rights and aborigiral rights.¥ Each right depends for
itz existence on both recognition of that type of right by the scciety in which
it exists and Lhe existence of a group with certain characteristics. Kallen notes
that groups claiming aboriginal rights, as is Lhe case with other collective
rights, are "ethnically specific".? She states that the most important
criterion of the concept of ethnicity is common ancestry or ancestral origin.®®
She further identifies common ancestry as "implying at least three criteria:
biological descent from common ancestors; maintenance of a shared ancestral
heritage and attachment te an ancestral Cterritory or homeland."?! She notes
thalt biclogical descent underlies physical distinctiveness, while ancestral
territory underlies distinctiveness arising from national origin, and maintenance
of an ancestral heritage underlies sociocultural distinctiveness based on such
things as language or religion.?™ This description of ethnicity is what Kallen
calls the "new" ethnicity.?® Kallen notes that ethnicity "was conceived as an

attribute of an organized and cohesive group whose members shared distinctive
bio-cultural attributes...transmitted from generation to generation..." .8

Kallen notes that ethnicity, defined as it was in the past, could be measured
objectively, bul the concept of the "new" ethnicity requires a more subjective
approach .

This subjective approach arose in order to explain the persistence of
ecthnic groups even when territorial, cultural, and physical distinctiveness were
lost Lo a certain extent through contact with other groups.?® In the face of
these losses it is the maintenance of ethnic boundaries through self-ascription
or ascription by others which is primarily responsible for the continued
existence of viable ethnic collectivities.™ In this sense an ethnic group need
not have national or geopolitical boundaries to exist, rathe? the norm has become

that they exist within these boundaries.?®
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Another important peint is thal a group based on cthnicily need nol remain
stalbic over time. Kallen notes Lhal pressures resulting [rom conbact with other
societies can and has given rise to new elbhnic colleclbivities which develop over
time due to such things as intermarriage between Lwo groups, as in Lhe case of
the Metis.?®® She notes that "Canadian Indian" was not an elthnic -category that
existed prior to contact and that only recenltly have Indian organizatlions have
begun "to meobilize around the Indian concepl...on the basis of one or another of
the current Canadian categories of Indians."**

In terms of the rights which a group may have, she makes the important
distinction between ethnic categories and ethnic groups. Thias could be regarded
as the same as the prerequisite in international law that a group exist in facl
to be a "community" and the distinction made by McDenald between aggregates and
collectivities. She describes ethnic categories as ‘Tarbitrary, artiflicial
categories. . .designed for analytic purpeses...or...statistical ends" and ethnic
groups as “actual sui generis social collectivilbies organized on an ethnié
basis...".?" Kallen points out that collective rights given Lo minorities under
the United Nations Human Rights Covenants are based on the cxisztence of such
minorities as sui géﬁeris ethnocultural minorities distinguished L[rom olhers on
the basis of having ‘“"real® «culture that 1is transmitted Lhrough the
generations.?? |

The contrast between the old and the "new" concepl of cthnicity tells us
something about the requirements a group would have Lo meet to be considered an
ethnically based group capable of claiﬁing collective rights. Such @ group need
not” be completely distinct in terms of where or how Lhey }ive or how they loock
from other groups. More important iz whether the persons within it and other:s
outside of it view them as distinct. In addition, a group need nog have exiuted
in the form it now exists over a long pericd of time in order Lo bé a viable
ethnic group. An ethnic group can evelve over time and still not 10#0 ita
character as a group, as judgéd by the internal and externul identification of
its members.

These fundamental requirementﬁi*guld also be seen in Lhe definition of "RR"

Rt
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buzed colleclbivities. The definition of communities in international law would
also be consistent with this definition, depending on how the reguirements for
race, culture and locality were interpreted. The various methods for determining

who is a member of an aboriginal group also point Lo the idea that this group is

4 group which regards itself as having an jdentity and which is distinguished by

iteelf and others on Lhe basis of race and cullure.

'The clements that make a group capable of possessing collective rights have
been considered, and it has been seen that, although a number of sources point
Lo zimilar elements, the degree to which these elements must exist is not clear.
It is likely that the degree would depend to a lérge extent on whether the rights
asserted were collecltive, in the sense thal they had to be exercised by the group
as a whole or only in the sense that a person could claim the rights on Lhe basis
of membership in the group. If a group as a whole is going to assert the righté,

y;

then by definition the group must exist in a more qghesive form. If the rights
i\

are given to individuals because of their membership in a group, then the group
need only exist to the extent that it is possible to say if the person belongs
to the group or not. in this sense even something as general as being racially

or culturally "Indian* could constitute the requisite group membership.

C. Collecbivities Entitled To Aberiginal Rights

The Cact that a group exists which is capable of exercising collective
rights can not determine that group’s entiltlement to the rights of aboriginal
people. A group that ié a collectivity must exist for aboriginal rights to be
claimed, but clearly neol all groups ‘thal are collectivities are entitled to the
rights of aboriginal people. The characteristics which a collectivity or its
members must exhibit Lo entitle its members to rights as aboriginal people needs
Lo be considered.

Some of these characteristics have already been suggested by the definition
of Jommunities in international law, by consideration of methods used to

determine membership in aboriginal groups, by Kallen’s definition of groups
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entitled to collective rights and the concept of "R* based collectivitios. Thoae
would include being distinct on the basis of race and culture. In the context of
aboriginal rights, this would mean being distinguishable from the rest of socicty
on the basis of descent f[rom cne or more of the aboriginal races and hqying a
culture that is distinct from that of the rest of society based, at léaut in
part, on the traditions of aboriginal people. The group must also wish Lo
preserve its identity as a group. Te claim collective aboriginal rights exist,
aboriginal groups must have common bonds of culture and ancestry, but they need
not live in a singlelgeographical area or not have changed or evolved over time.

However, as well as being a “"community" an "ethnic group" or an "R" based
collectivity, for a group to have aboriginal rights, it must also have . cerbain
other characteristics. It has been seeﬂ that many of the rights of aboriginal
pecples are determined by treaty, other agreement, prior cccupation or
historically existing customary law. For this reason, in order to be:entitled Lo
these rights an aboriginal group today ﬁust show a connection Lo Lhe groups in
which these rights were vested. Since aboriginal groups have evolved [1rom Lhe
Eime the rights were established, it is not always possible to peint Lo a single
aboriginal collectivity.and say that they are the collectivity entitled to the
treaty or the common law rights of the group that originally occupied Lhat
territery.

It has been seen Lhalk the source of the rights of aboriginal people simply
indicates when a group, existing at theitime of discovery or Lthe time of the
agreement, will be entitled to aboriginal rights. The szource of ubor}ginal
rights, original occupalion as an organized society or customary law, doecs not
indicate who is entitled to these rights today. This ig because prior occupation
as an organized sociely is not a requirement for entitlement Lo existing rights,.
rather it is a reguirement for the original establishment of these rightsz. These
rights once establishedrcontinue, unlezz extinguished, even when Lhe group
originally vested with the rights no longer exists as a single group.

In order for a collectivity Lo be entitled to exercise aboriginal rights

today, the association that the collectivity must bhave with the hisztorically
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cntitled group must be conzidered. This includes the question of whether the
whole collectivity must be associated with a particular historical group or
whebher different members of the same collectivity can be associated with
different historical groups.

The persons who originally occupied this land were distinct from the
sebblers in terms of both their culture and their race. This would indicate that
an association with an original group could be made through descent or through
showing a common culture with an original group. These two possibilities must be
conzidered, as well as the question of the degree of descent or cultural

affiliation which is required to show entitlement to any rights.

o

1. Association Through Descent
a. Argumenls concerning association by descent

In order to be entitled to their rights today, one association that a group
or an individual could have with a historically entitled group is descent from
thalt group. The usefulness of this method can be seen through various ways that
can be used to determine membership in an aboriginal group. Academic and judicial
opinion on the relationship between those who are entitled to these rights and
Lhe originally entitled groups also indicate that descent from the original
cccupants is. an important indicator of whe is entitled to the rights of
aboriginal people Loday. Some methods for determining membership in an
aboriginal group indicate that the existing group is connected to an original
group or groups Lhrough descent. If membership is determined on the basis of
descent or on the kasis of aboriginal blood, the connection that is made wiﬁh an
originally entitled group or groups is descent from that groupi{s).

Hudson considers a racial criterion and notes that it ‘"assumes a
correlation between the 6%%ective amount of blood and the subjective degree of
nativeness or distance f[rom the dominant norm."*" Hudson goes on to say that

it is "essentially racist in attributing a particular set of cultural attributes
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to a racial greup."™™ The assumptions that Hudson makes appear Lo be that Lhe
true basis on which we wish to distinguish "them® Lrom "us" is Lhat they have a
distinct culture and that being racially distinat does not indicate thal a persion
is alse culturally distinct. <Clearly, race dees not delermine what culturdl
attributes a person has,. and accepting such an idea implies racism by assuming
that certain races are énly q?pable of developing certain cultures.

However, if it is assuméd that we wish Lo distinguish "them* from "us* by
determining not whether they possess a distincl culture Loday, but whether their
ancestors were the original inhabitants of this country, then race is perhaps Lhe
only way of deoing this. As Hudson himself notes, it is *inescapable that
aboriginal nations [are] made up of Cthose with Indian or Inuil ancestry."™*
Budson considers descent as a separate mechanism frem race bulb. noles that thex
produce similar results.?®

Hudson further notes that this method is accepted by indigenous groups as
one method but that the idea is viewed with hostility by the Federal Covernment
when it is applied to limit a person’s access Lo political power in a defined
territory.®” This position could be regarded as somewhat hypocritical hy Ehc
government because the Indian Act®®, as will be seen, uses ancestry, although
not race, to determine who has rights on reserves. The distinction between race
and ancestry only exists Lo the extent that the group from which ancestry is
reguired cannot be distinguished.from Lhe rest of society on Lhe basiszs of
bhelonging to one of the aboriginal raé%s.

While it could be argued that the group covered by the Indian Acl cannot
be distinguished on the basis of race, it would be perhaps more logical if Lhoy
were. This is because those who originally inhabited what is now Canada were in
fact distinguishable from the settlers based on their race. Therefore, the
ancestors of these people, if that is who we wish te szingle out for zpecial

T
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rights, will also be distinguishable on the baszis <f race. | perzon’s

T
biclogical relationship to a group iz a valpable methed of det&rmining whelher
they are entitled to aboriginal rights, it is assumed both that the group is

distinguishable on the basis of race and more importantly that it is descent [rom
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those who were originally entitled which determines entitlement teday.

OLher zources also indicate that descent, at least in some cases, is the
aszocialbion which a group or an individual must show with the originally entitled
group. Pentney appears to regard descent from aboriginal people as an important
factor in determining entitlement. He considers the question of who is entitled
to aboriginal rights in the Censtitution. However, because section 35 protects
aboriginal and treaty right that "exist", rather than creating new rights, being
entitled Lo section 35 rights is equivalent to being entitled to aboriginal
and/or treaty rights.®

when considering who is included in section 35, Pentney does not focus
explicitly on the groups which are vested with these rights, but rather directs
his attention to how membership in an aboriginal collectivity should be defined
* for consltitutional purposes. In considering the membership question, however, he
does Ltouch on the association required with an historically entitlied group.

Pentney argues that it is the responsibility of the courts to determine
membership in a group claiming aboriginal rights under the Ceonstitution since the
courts interpret the Constitution.®® He accepts that membership in a group is
in most cases a “"prerequisite" to entitlement, but: he finds that neither
Parliament or the representatives of the groups making the claims can define
membership.’ The Fact that Pentney considers descent an important factor in
determining entitlement to aboriginal rights 1is c¢lear frem the minimum
requirement that he proposes an individual must meet, before the courts should
accept his or her membership in an aboriginal group as entitling the person to
aboriginal rights. He proposes that an individual must have some "Inuit" blood
before his or her membership in an "Inuit" group would entitle that person to
aboriginal rights.’“zé In regard to the "Metis*®, éentney also concludes. that the
minimum necessary for a court to accept an aboriginal community’'s definition of
itself would be some aboriginal ancestry.’®® Pentney directly endorses the idea
that descent determines entitlement to aboriginal rights in the case of
*Indians". Pentney notes thal it may be possible to develop a "charter" liét of

"Indian groups® from which entitlement today could be determined.’ To do so
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he notes that the Royal Proclamation, 1763, luter statutes, Royual Commissions Lo
traders or colonial governors, and treaties making velevence Le “Indians® or
"particular tribes of Indfans" could be consulted *to determine if a particulav
Indian Lribe or band was recognized within Canadian Lerritory ak
Conflederation." .

Kallen also endorses the*iaea of descent determining entitlement. She
concludes that aboriginal rights are not dependant on having status.’™ She
notes that those who do net have legal status whose ancestors did not settle
their aboriginal claims could make claims today.’® What Kallen appears to be
dealing with here is the guestion of who can make claims to aboriginal comnon law
rights, on the basis that these rights are uné%tinguished. Clearly, the fact that

a persons’s ancestors settled their claims to aboriginal rights, through trealy

or some other mechanism, would only affect the person’s c¢laim Lo Lhe rightﬂ_

g
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extinguished byTEhe agreement. It would nobt affect the person’s claim to rights
based on the agreement itself. .

In Kallen‘s opinion, then, an individual can make a claim to common law
rights if his or her ancestors had an unextinguished claim. However, it iz not
clear from Kallen's comments whether the individual must belong Lo a group in
which all or most of Lhe members are descended from the originally entitled group
or if the individual himself or herself only must have descended f[rom the
originally entitled group.

The gquestion of what association an individual or a group must have with
the group originally entitled to the rights of aboriginal people, au opposed to
what makes a group originally entitled to these rights, has not been extenszively
considered by the courts to date. There is some indication, however, eopecial ly
in the case of treaty rights, that descent from those originally entitled is the
controlling factor.

Oone of the issues raised in the Supreme Court of Canada by the Simeon case

was the question of the -appellant’s entitlement to whatever protection wasg
afforded by the treaty in gquestion.’® Dickson, C.2.C. in concidering this

guestion began by noting that the trial judge had assumed Lhe appellant wan “a

a

p
i
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direct deuscendant of the Micmac Indians, parties Lo the treaty."* He then
noted that the Appellate Division held that “the appellant had noL established
any conneclion by ‘descent or otherwise’' with the original group of Micmac
Indians...". " Dickzon, C.J.C. then concluded that, in his view, "the appellant
hasz established a sufficient connection with the Indian band, signatories to the
Treaty of 1752, 42
It seems clear that the connectien that Dicksen, €.J.C. regarded as

necessary was that of descent. He first noted that the appellant is a registered
"indian® and member of a Micmac Indian band living in the same area as the
original Micmac Indian tribe.’ While this observation may seem to imply that
cufrent residence or legal status could determine entitlement, Dickson, C.J.C.
went on to clarify the relevance of these observations. He concluded that:

This evidence alone, in my view, is sufficient Lo prove

the appellant’‘s connection to the tribe originally

covered by the treaty. True, this evidence is not

conclusive proof Cthat the appellant is a direct

descendant of the Micmac Indians covered by the Treaty

of 1752. It must, however, be sufficient, for otherwise

no Micmac would be able to establish descendancy. The

Micmacs did not keep written records. Micmac traditions

are largely oral in nature. To impose an impossikle

burden of proof would, in effect, render nugatory any

right to hunt that a present day Shubenacadie Indian

would otherwise be entitled to invoke based on this
31z -

treaty. =
Whal must be established then is descent from the original group and Dickson,
C.J.C. simply addreésed the issue of how this could be done. The guestion of what
.would happen if a person could establish descent, but not current residency or
legal status as an *Indian" or a band member, was not rai§ed by the facts of this
case. . |
the Simon case was applied by the Nova Scotia Provincial Ceourt in the

* In the agreed statement of facts it was accepted that the

Googoo case.’!
accused was ;‘registered Indian and a member of Lthe Whycocomagh band living on
that band’'s reserve.’'® After considering the Simon case, 0'Connell, P.C.J.
concluded that "{t]lhere is sufficient evidence to prove that the accused is

whycocomagh Micmac Indian and a descendant of a member of the original Micmac

Indian Band at Whycocomagh, covered by the relevant treaties."?!®
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In the Chevrier case Lthe Ontario District Court alse feund that a
descendant of Lhe original signatories was entitled to the rights bestowed by o
treaty.’’ What is interesting about this case lis that the descendant was not
a registered Indian under the Indian Act .’ After noting Uthis wWright, D.C.J.
simply held that *[tlhis accused has inherited the right to hunt granted to hiu
ancestors."?"?

The digssent in the Dumont case, al the Maniteba Courl of Appeal, appeated
to apply the question of descent to inheritance of aboriginal uights Co
lands. ™ 0'Sullivan, J.A. regarded the Metis in this case as asserting communal
rights to land.*! In considering who was entitled to make this claim, he stated
that the individual plaintiffs could show membership in the Metis nation and then
noted that “[t]lheir genealogical records are unparalleled in modern
societies. "’ Clearly such records are only relevant if descent is regavded as
the basis for debermining whether an existing collectivity and iks members arve
‘entitied to the historical rights of an original aboriginal group. This issuc was
not addressed by the Supreme Court on the appeal of this case .V

It has been seen that descent is an important Cfactor in determining
entitlement te the rights of aboriginal people, through methods for defining
membership in aboriginal groups as well as academic and judicial opinion. Tn the
case of treaty rights, descent has been endorsed by the Supreme Court of Canuada
as a method of detetmining entitlement.’™

if descent is going Lo be used as Lhe means of determining if & group or
_ individual is entitled to rights teday, then the group from which descent is
reguired must be established. Pentney suggests Lthat these groups are Lthose

[A

existing at the time of confederation.’®® This secems somewhat arbitrary since
aboriginal rights were not created upon confederation. The Canadian Govcrﬁment
merely assumed the obligations taken on by the Britizh Crown during scttlement.
A more logical date may be when the rights were originally estublished. The
guestion of when common law aboriginal rights are established has alreedy been

considered. It was concluded that they would be establiszhed at the time which

sovereignty was acquired over the area by Britain, but that depends on which
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theory was adopted oo it could mean anything from when Britain claimed
sovercignty to when [ritain actually gained contrel of the area, by Lorce or
oLherwise.

If & claim was based on a treaty right, then Lhe *"charter" group could be
defined as those who were parties to the treaty. In this case there is the
advantage of a written record, assuming it accurately reflects who was a party.
Hudson notes that residency could be required at a certain point in time, such
as when a Lreaty is sigged or a land claim settlement is made.?®® As Hudson
noles; if this method iz used then other methéds can be utilized to determine who
iz part of th; group today, such as descent.’’

Peﬁtney also refers to the groups being "recognized".’”® Since the whele
point iz to determine who has aboriginal rights aside from simply accepting the
government's opinion on this, it may be more logical to consider the historical

evidence of their existence as a group rabther than their recognition as such by

the government. =

b. Degree of descent required -
The "Half-breed! policy

b

If descenlt is going to be used to associate individuals or groups with
originally entitled groups then, the guestion of the degree of descent reqguired
mﬁst be addressed. From the nineteenth century when the first definition of
"Indian" was enacted, thfougﬁ 1982 when the Constitution was amended, and up

until the latest changes on this matter to the Indian Act *** in 1985, a review

of governmenl policy and legislation indicates that the government has never
vegarded full aboriginal blood as necessary to entitle an individual to the
.vights of aboriginal people.

RBelfore 1876, when Indian legislation was consolidatbed in The Indian Act,

1876%*°, Indian legislation was passed {for certain specific purposes. The first

legal definition of Indian appeared in‘the 1850 An Act for the Better Protection

of the Lands and Property of the Indians in Lower Canada.’® As the title would
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indicate, this Act was limited te whal was Lhen lower Canada  and concernad
protection of Indian lands. As the title would also indicate, Lhe Act did not
create "Indian* property rights. The lands and property already belonged to Lhe
"Indians". The purpose was Lo protect them from use by those not entitled. his
legislation then dealt with access to the land rights of aberiginul people.

The basic requirements in this legislation were that Lhe pevsen be “of
Indian blood" and "reputed te belong to the partiéular Body or Tribe of Indiang®
interested in-the lands in question.?® These qualifications crealted what can
be cali;a the charter group. Certa;p descendants of this group chu specilically .
included in the definition of Indiaﬁ. Nevertheless, descendants of any Lype were
not excluded if they were of Indian blood and were members of the group in
guestion.

Persons who had one parent with these characteristics were included. ™
This inclusion may have been made for the sake of clarity or because the perions
referred to in it would not be considered of Indian blood or would nolL be
considered part of the tribe or both. These individuals mﬁy noﬁdhave come within
the/expression "of Indian blood® because one parent was while or Lhoey may not’
have beloﬁged to the particular Lribe because one parent belonged Lo another
tribe.

Since there were two requireﬁents for membership in thc.churicr group, Lhe
specific inclusion of those who had one parent in the charter group may nol have
been intended to make any distinction belbween full—ﬁlooded persons and Lhose who
were not. It may have been intended to distinguish between those who had Lwo
parents who belonged Lo the particular group and thosé who had only onc. tn any -
case, assuming a distinction on the bhasis of blood was implied, Lhosce of laouss
than full Indian blood were not excluded but were simply inciuded through
descent, not membership in the charter group.

The two other specific inclusions in thiz legislation deall with relations:
not descendants. Those related Lo the charter group through kinship, shown by
marriage or adobtion in infancy, were also included, provided they resided with
the tribe.’ As was the case with those who had'one parent in the charter group

¥
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these persons may ©r may not have mel Lthe Lwo regquirements of blood and
memberzhip.

Descendants of all those included in the charter group, as well as those
included in Lhe definition of Indian by reason of marriage or adoption, were also
included.’ Descendants of persons who were within the definition of Indian,
because one of tLheir parents was a charter group member, but who were not in the
charter group were nok inecluded. This means that the children who were the
product of two generations of marriages to persons who did not meet one or both
of the basic requirements, of Indian blood or tribal membership, were excluded.

Phis could be seen as excluding those of less than one-quarter Indian
bleood, unléss Lhey married into thdﬁéroup. However, this is only true if the
expression of "Indian blood" was confined to those who had full Indian blood. As
already noked, Che specific inclusion of the descendants does not mean that
descendants could not be within the charter group. For this reason Cthese
inclusions do not themseiﬁes imply that "Indian blood" means full Indian blood.
The inclusions may have ogly been necessary to deal with children whose parents
did not belong te the same Indian group.

This definition was controversial®’® and it was amended in 1851, but the
geographical® area covered by it was not expanded.® The basic requirements of
Indian blood and tribal membership remained unchanged.”® sSome of the specific
inclusions were changed. A person who had one parent who was a member of the
charter group was again included if[ they resided with the group, but, in
addition, an individual who had one "Indian" parent was inciuded if they resided
with the tribe.’®® This is problematic because if who was "Indian" was self-
evident the definition would not be required in the first place, However, it was
likely intended to cover Lthe situalion w@eféfneither parent belonged to the
charter group bul one parent was of Indian blood and belonged to a tribe other
than the one with whom the child was residing.

Whereas previously only descendants who had at least cne parent who
belonged Lo Lhe chavber group were included, now Lhe descendants of anyone who

was Indian according to the definition in the Act were included if they resided
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with the group.¥® This would mean that the descendants of someona who was
aiready connected to the group by only one "lIndian" or charter membelr parenk
would be included presumably even if that person did not marry an *Indian" ov a
charter member. It is casy Lo see how after many generations of including
descendants in this unlimited way, persons with little Indian bleod or connection
to the tribe could be included in the delinition.

It has been seenh that both the 1850 definition of Indian and the amendmenl.s
to it in 1851 concerned entitliement to the Lands of certain Bodies or Tribes of
Indians. These provisions did not delfine Indian for cvery purposc. In 1857
legislation was passed, in Upper Canada, including a definition of Indian which

was ruch more comprehensive in nature. This Act entitled, An Act Lo ncoulage Lhe

Gradual Civilization of the Indian Tribes in thig Province and to Amend Lhe Laws

Respecting Indians’ restricted the application of the Upper Canada Proteclion

of Indian Property Act®? to certain defined persons. It [urther provided Lhatk

tsuch persons only shall be deemed Indians within the meaning of any provision
of the said Act or of any other Act or Law in force ire any part of this province

by which any legal distinction %s made between the rights and liabilities of

Indians and those o<f Her Majesty‘g other Canadian subjects."*? Clearly, Lhis
definition, where applicable, would Lo a certain extent conlrol accesz to rights
of aboriginal pecple. .

Those entitled to be legally Indian were:

Indians or persens of Indian blood or

intermarried with Indiansz, who shall he

acknowledged as members of lIndian Tribes or

Bands residing upon lands which have never

been surrendered to the Crown {or which

having been 3o surrendered have been zel

apart or shall then be reserved for the usec

of any Tribe or Band of Indians in common)

and who shall themselves reside upon uuch’
tands .

The fact thal Indian was defined to include both "Indians® and “persons of‘lndian
blood" indicates Lhat the expression "of Indiun blood® was not confined to Tull
blooded Indians. The inclusion of both Lhese expressions only makes sensc ir
"Indian" refers to full-blooded person and "of Indian blood* refers Lo thoze of

T

less then full Indian blocd.



74

Unlike the 1857 Act which defined Indian for all legal purposes, An Act

broviding for the Organization of the Department of the Secretary of State of

Canada, and [or the Management of Indian and Ordinance Landg’®, passed one year

alter confederation, did net define Indian for all purposes. Instead, the 1851
definition was used *[[]or the purpose of determining what persons are entitled
to held, usce or enjoy the lands and other immoveable property belonging to or
appropriated to the use of the various tribes, bands or boedies of Indians in
Canada ...*.%"* Despite the more limited nature of this Act, it %s clear that
the persons included vere regarded as being entitied to certain {and rights of
aboriginal pecople.

In 1869 Indian legislation was passed which modified and extended the
provisions of the 1868 Act.’ The 1869 Act was intended to be read as one with
the 1868 Act.*® Again there was no general definition of an Indian. However,
if an Indian was enfranchised under this Act, he or she was no longer an Indian
for the purposes of laws making distinctions between the rights of Indians and

otbher subjects.’*

In$£géd of a general definition of Indian, for the purpose of determining
who is entibtled Lo hold and enjoy Indian land enacted in 1868, the definition was
continued but was modified in one respect. The 186% legislaticn specifically
excluded, for Lhe First time, persons who may have been of Indian blood and
members of Lthe tribe. Indian women who married men who were not "Indian® were
" excluded as were the children of these marriages.?® Herver, it is difficult
Lo view Lhe exclusion even of the children of these mixed marriages as being
based on bleood percentage. Children of men who married women who were not
Llndian" were not excluded.’®!

Another exclusion which was more clearly directed towards blood percentage
was.thc exclusion of persons with less than one-quarter Indian blood from sharing
in any annuity, interest or rents of the tribe, band or body of Indians.’ This
exclusion, however, did not mean thal these persons were not considered "Indian®
or band members. On the contrary, the section specifically refers to the division

of these funds "among the members of any tribe, band, or body of Indians*’® and
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then goes on Lo exclude less Lhan one-quarter bleood Tadians from tho diviuvion.
Such an exclusion would not be necessary unless some persons of loss Lhan one-
quarter Indian blecod were in [fact members otherwise entitled to share in the
distribution of funds.

When comprehensive Indian legislation was passed in 1874, a definition of
Indian was again included.?® This Act prgvided that it was Lo be conslrued as
one with the 1868 and 1869 Acts.” Indian was now defined gercrally, not simply
in reference to who was entitled to Indlan lands.™ A general provision such
as this in an enactment witheut further qualification would presumably mean CLhat
these people were Indian for the purposes of this Act. A person covered by Lhiu
definition would.then be considered Indian regarding ail proviusions contained in
the 1868, 1869 and 1874 Acts. This would include liguor restricltions, being
allowed te settle on Indian lands and enfranchisement provisions, which would
determine when a person would no longer be considered "[ndian".

Apart from being more comprehensive than any earlier definition, with the
exception of the one enaﬁﬁfd in 1857, the 1874 definition differed little from
eartier definitions. Bas%éé%ly the 1851 delfinition asz re-enacted in 1868 and
modified in 1869 was used with one exceplbion. The 1874 Aclt required Lthat Che
individual "participate in the annuities and interes:t moneys and rents" of a

7 .
tribe, band@br body of Indians".™ This, when read with the 1869 exclusion of
persons of izgsﬁfﬁgﬁﬁone—quarter Indian bleood from such distributions®™", mean:
that for the first time persons were excluded from a definition of Indiarn based
on degree of Indian blood. This exclusion was nol, however, absolule ags Lhoue of
less than one-quarter Indian blood were only barred from the distribution of
Indian funds if the-Chief certified that they were of less than one-quarter
Indian blood and the Superintendent General of Irdian Af[airglﬁbunctjcned

thig.?? Legislation regarding Indians waz censolidated in The Indian Acl,

1876.°%° This Act defined Indian in a new way and alio delined certain other

relevant terms for the [irst time. These definitions rermained basically unchanged

until 1951. Because of the comprehensive nature of The Indian Aclk, 1876, Lhe

definition of Indian had considerable impact on those to whem it applied. Thiz

W)
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included determining who was entitled to certain rights of aboriginal people.’®!
Ar; with the other definitions of Indlan that have been discussed, this definition
followed Lhe formal of creating a charter group, including certain others in the
definition and =opecifically excluding others from the definition, even if they
would be within the charter group. The formula of Indian blood combined with
membership in an aboriginal group was used once again in this legislation to
define the charter group. The charter group consisted of males of Indian blood
reﬁuted to belong to a band.’® Any child of a member of the charter group and
any woman who was lawfully married to a member of the charter group was
(;included.“3

= The requirement that a person be "of Indian bleood, " or be adopted, as has
been seen, appeared in all prior definitions of Indian by legislation. The phrase
"of Indian blood" does not clearly indicate the degree of blood required. The
specific inclusion of those who had one parent who was not "eof Indian blood" in
earlier legislation does noL mean that those of less than full Indian blood were
not covered by this expression. As well the use of both this expressigp and the
term "Indian® in the 1857 definition implies that “of Indian blood{?éncluded

persons who were not full blooded Indians.

The question of whether "of Indian blood" meant full Indian blood was

considered in the Howson case Lp_l§9d.”“ Here the court had to determine if a
Ty

person whose father was white éqghwque mother was Indian and who was a member
el

- E
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of an Indian band, living on a reserve and sharing Indian treaty payments, was

a "male person of Indian blood reputed to belong to a particular band".*® It
was argued that Indian blood meant EUll blood or that the blood of the father was
to govern.’® Wetmore, J. held that the "popular and ordinary meaning" of Indian
blood would include bleood from a mother or father.? wWetmore, J. also rejected

Lhe argument that Indian blood required full Indian blood on the basis of the



intention of Lhe Act stating that:

[t is intended to apply Lo a body of men
who are the descendants of Lhe aboriginal =
inhabitants of Lthe country, whe are banded

Logether in tribes or bands,....Ilt is
notorious that there are persons in Lhouse
bands who are not. full looded
Indians...but whose associations, habits,
modes of life, and surrounding generally
are essentially Indian.., 1

The Howseon case, as well as the definitions of Indian prior to 1876, suppgrt Lhe
== i
i
position that prior te this time those of less than full Indian bloed wuﬂc sLill
regarded as being entitled to the rights of aboriginal people. Other governmental
action also supports this positien. '

In general, it Couldﬁﬁé said that those ¢f less than [ull Indian bloed were
regarded as having common law rights and some were given the option of taking
treaty depending on their mode of life. As Cumming and Mickenberg state, the:

general attitude of governments has long

been that all Métis were treated as having

native rights and those of mixed blood who

lived as Indians were given the option to

be dealt with as full-bleeded Indians.?®” -
One writer argues that in the Royal Proclamation, 1763'"%, which acknowledged
Indians’ land rights, no distinction between Indians and Métis was intended.?"
He bases this argument on the fact that the drafters were awarce of the existence
of the Metis but made no distinction regarding them.?*

The 'government in fact passed legislation: specifically intended Lo

extinguish Half-breeds’ common law rights thus acknowledging Lhat they must have

existed in the first place. The Manitoba Ack, passed in 1870, provided that
whereas it was:

expedient towards the extinguishment of the
Indian Ticle to  the lands in the
Province...to appropriate [certain land and
to] ...divide the same among the children
of the Half-breed héads of family reziding
in the Provinece.’

Another Act was passed in 1874 which acknowledged that no provizion had been made

régarding the extinguishmenlt of the rights of Half-breed heads of famfly and made

provisions for these persons to receive land or scrip with which to buy: Dominion

land.’* The Dominien Lands Act, 1879 made similar provizionz for the Métis of

e -
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what waz then called the North VWest Territories.?®
Although special provisions had been made prior to 1876 for extinguishing
MAtin or Half-breed land rights, such persons were not, prier to this time,
barred from entering inte treaties with the Federal GoVernment thus extinguishing
their rights in this manner. Shortly after the passage of the Manitoba Act, the
government entered into negotiations with the Indians of southern Manitoba, and
the Indian Commissioner explained Lo the Métis that lived with the ‘Indians that
Lhey could take treaty or scrip.’™
The head of the Treakty Commission, established by the Federal Government
to negollate treatiezs with the Indians and Métis of northern Alberta,
Commissioner David Laird, made a similar statement explaining that:
The reason the government does this [gives
script] is because the Half-breeds have
Indian bleed in their veins, and have claim
on that account...Half-breeds 1living like
Indians have the chance to take treaty
instead, if they wish to do so.?
Similarly, the 1906 Order-in-Council setting up the Commission for Treaty Number
10 gave the Métis the choice of whether to take scrip or treaty.?’®
These péﬁicy statements suggest Lhat Half-breeds, both before and after the
passage of special legislation designed to extinguish their rights, were, at
least if they lived with the:Indians, given the ogtitn of taking treaty. The
Robinson Treaties, concluded in 1850, specifically included Half-breeds.’™ It
has also been noted, regarding these treat%gﬁ, that the Indians themselves urged

the recognition of Half-breed claims.'®

An adhesion in 1875 to Treaty Number 3 in Ontario specifically dealt with

Half-breeds. It provided that:

whereas the Hall-breeds above described by
virtue of their Indian blood, claim a
certain interest or title in the lands or
territory
and went on to extinguish that claim according to the provisions of the

treaty.’™ Again, as with the Robinson Treaties, the Indians urged that the
Half-breeds be inzluded. One of the chiefs stated, during the negeliations that

“We wish that they should be counted with us, and have their share of what you

W
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have promised" .3 In the Chevrier case the Ontaric District Court found that
an ancestor_of the original signatbrics was enbitled to the trecaty rights
notwithstanding the fact that he waé of mixed blood.'™ 'There is evidence then
that. the government, the courts, and the Indians do not regard full Indian blood
as a prerequisite to having commen law rights or bcihgﬁzﬁcluded in treaties.

Tt ecan be concluded from government policy and legislation thal prier te
1867 persons would not be excluded from having aboriginal rights simply on the
basis thalt they were not full-blooded Indians. This conclusion is supporled by
the definitions of *Indian" which used the general term "Indian blood" and by the
governmental policy of acknowledging the common law rights of Hall-breeds and
giving them the option to take treaty.

The exclgsion that first appeared in 1869, regarding persons of less than
onée-guarter I;dian blood, did not appear abt all in the 1876 legislation. The

Indian Act, 1876, however, did exclude certain Half-breeds and also atltempted to

provide for different treatment of Half-breeds in the future.’™ The necessity
for such a provision is itself evidence that prior to its enactment simply being

a Half-breed was not a bar to being "Indian*. Wetmore, J., in the Howson casce,

held that the specific exclusion of certain Half-breeds would nol be necessary
if Indian blood required full blood.?*® Indeed, the same could be said of the

specific exclusion of persons with less than one-quarter Indian blood in 1869.
=Ry,
The 1876 Act provided that ."no Half-breed in Manitoba who has shared in the

distribution of Half-breed lands shall be accounted Indian ...".""" This, it in

important to note, is not a general exclusion of anyone who is of less than full
Indian blood but only of those indicated within that province. A

Half-breed heads of family were not originally entitled to land
distribution so the next part of section 3{e} was presumably designed to deal
with those not entitled to "Half-breed lands". It provided that :

no Half-breed head of a family (except Lhe
widow of an Indian, or a llalf-breed who has
already been admitted intec a treaty), shall’
unless under very special clrcumstances, Lo
be determined by the Superintendent or hisg
agent, be accounted an Indian, or entitled
to be admitted inte any Indian treaty.’®
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Thi:x then is both an acknowledgement thabt in the past such persons were accounted
fi Indian and admiltted Lo Lreaty and an atbttempl to stop thls practice at least as
u&ﬁﬂiﬁiﬁﬁgiblfnbrccd heads of family.

The delinitions of Indian and band member, which have been considered,
remained unchanged regarding the inclusion of those of less than full Indian
hlood until 1951.°"" There continued to be, however, exclusions based on
characteristics other than Indian blood, such as intermarriage.’® With the new
Indian Act?® of 1951, who was included changed considerably. Those included in
this Act, like those included in the 1876 Act, were entitled to certain rights

* For this reason it

of aboriginal people, including access to reserve lands.®
could be argued Lhat the government regarded those included as being entitled to
the rights of aboriginal people.

Indian was simply defined, by the 1951 Act, as a.berson who was registered
as an Indian or entitled to be registered as such pursuant to the Act.¥®? The
registration sections, like other provisions defining Indian that have been
considered, defined a group that may be regarded as the charﬁer group and then
specified certain inclusions te and exéﬁusicns from this group. Paragraphs (a)
and (b) of section.ll(l} defined what may be regarded as the charter group.
Paragraph 11(1) {a) included anyone who, under Lhe 1868 Act as amended in 1869 and
1874, was entitled Lo Lhe land of a tribe, band, or body of Indians as of May 26,
1874." As has already been seen, the 1868 Act determined that all those of
Indian blood who were reputed te belong to the aboriginal group and those who had
one parent who met these requirements or who were the wives of those who met
these requirements were entitled to the land of the pand, tribe or body of
Indians.*™ The 1869 and 1874 amendments excluded those %f less than one guarter
Tﬁdian‘blood in some cases, as well as Indian women who married men who were not
Indian and their children.’ wWhat isuﬁmportant to note about this part of the
charter group is that a person could not be included in it simply because théy
were within the definition described. They must have been entitled.to be within
the group described in 1874. The other part of the charter group was defined by

paragraph 11(1){b) and only required that a person be a member of a band.?%

Yl
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Those related to the charter group by martiagc or descont were included
with scome restrictbions on both. What was provided for in seclion 11 was descent
through the male line. This was done through three provisions. The first entitled
all males directly descended in the male line from the charter group. ' The
second entitled the legitimate children of a male member ol Che charter group or
a male descendant of the charter group.'™ This latter inclusion veferred Lo
illegitimate male children. The third entitled the illegitimate children ol women
who were members of the charter group or women who were descendants of malesn in
thé;;harter group or males descended in the male line, unless the Registrar was
satisfied that the child's father was not Indiaﬂ.””

Section 12 identified a number of groups that wege not. entitled.'™ ‘Theue
people, regardless of whether they came within;the charter group or the other
inclusions in section 11, were not Indian. Twé of these exclusions concerned
 Half-breeds. It has already been noted that cerﬁain Half-breeds were excluded in
'1876 for the first time and that a policy was selt up to prevent lHalf-breed heads
of family from being “accounted Indians" in the future.’! The 1951 Act excluded
any person who received Half-breed lands or scrip and their descendants. ™ This
is.similar to the 1876 exclusion except that it is was no 1ohger restricted to
those in Manitoba and the descendants of those who received scrip were now al:zo
excluded. As with the 1876 provision, this exclusion was nol based on blood
percentage so much as lifestyle since Lhese people originally were given Lhe
choice between taking scrip or Lreaty.

Another exclusion in section 12 could be viewed as dealing with blood
percentage. Children born te status male persons whose mothers and whose [athers’

mothers weré only status because they married status men were excluded.*™ This

=

can be called the "double-mother” ruléﬁ I all those who werc ztaltus, cxccpl by
marriage, were fﬁll—blooded Indian and all those who received status only Lhrough
marriage were white Lhis would amount Lo & restatement of the one-quarter hlood
rule, first enacted in 1869. However, all those entitled Lo statuz in 1951 were
notsz full-blooded as the one-guarter rg}e had not applied since 1876 and Lhe

=

exclusion of Half-breeds was limited to certain Half-breeds. for Lhese reasons
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many of those initially entitled under 11(1}{k} as "band members® would be of
Jess than full Indian blood. 1n addition, a person who was entitled to be Indiaﬁ
only through marriage to an Indian may in fact have been a full-bleooded yet
unregistered Indian. Since neither being status or being non-status depended on
the degree of Indian blood a persen had, tﬁé double mother rule did neot impose
a blood percentage requirement.

Tndian women who married men who were not registered Indians were still

excluded.® It was not necessary in this legislation Lo specifically exclude

™ the children of these marriages since, as has been seen, descent had to be traced

through male ancestors. In any case it seems clear that neither the exclusion of
these women or their children was based on blood percentage as both men who

married women whe were not Indian and the children of these marriages were

Tw
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included.

Tn 1958 section 12 was amended to provide that Half-breeds who were
registered as *"Indians* as of 1958 and their descendants were not dbarred from
registration for having received lands or scrip.’® This simply meant that no
one’'s registration, before 1958, could be challenged on this basis. The néed for
this section clearly points to the fact that some people who were not of full
Indian blood and who had even received scrip were included in the Act.

No other significant changes were made to the definition of Indian,
concerning the amount of Indian blood that was regquired, in the Indian Act until
19085.4% As in 1951, the Indian Act currently defines Indian as a person who is
registered or is entitled to be registered under the Act.'” Section 6 specifies
who is entitled to be registered.'® IL provides that a person is entitled to
be registered if they were previously registered or they were previously entitled
to be registéred.!”® As of 1985, then, the Indian Act determines the status of
anyong born éeﬁore it came into effect in the same way their status would have
been determined under previous legislation except in certain cases.

Section & also includes the membérs of a body of persons declared on or
after April 17th, 1985 to be a band." Although the wording of the Act is

somewhat ambiguous on Lhis point, if someone was not a member of the band at the
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time the band was declared to he a band, they would likely only be entitled to
be registered through the olher provisions of the Act.

Other parts of section 6 deal with persons who were excluded ov omilted by
previous legislation. These provisions attempt Lo corvect the {imitutions on the
group covered by the Indiap Act in 1951 and previously. Those who lost status
because Lheir mother and paternal grandmother gained status by marriage are
reinstated.®! Those who lost status because they were illegitimate and their
registration was protested on the basis of their father not belng status were
reinstated.!® As well, women who lost status because they married men who ware
not Indian were reinstated to the charter group, but not their children. *"

The charter group, as of 198%, is not static. Also included in it arc any
children of two people who are within section 6.%" This is another way ol
saying that after two ggnerations of marriages to persons who are outside of
section & the child wiliﬁnot have status. It is a requirement of one quarter
status "blood". This is confirmed by the fact that a child who has one parent who
is a charter group member has status’!® while a child who has one parent with
status but who is not in the charter group will not have status. In the latter
case, the c¢hild would not have one-guarter status "blood" because the status
parent was already Che product of a marriage to a perseon who was nol stalus.

Like the "double-mother® rule enacted in 1951, the requirement for one-
quarter charter group "bloocd" is not a requirement for a certaln percentage of
Indian blood. Since Indian blood requirements only applied in  limited
circumstances in the past, Chese who are currently in the charter group are
almost certainly of varying degrees ofl Indian blood.

Currently the Indian Act, like previous Acts, specifiecs that certain
persons are not entitled to be registered."® There is no relerence to excluded
*Half-breeds” of their descendants in this legislation.. However, thosé excluded
by the 1951 Act on this basis would continue to bo excluded. This iz so because
a person must be entitled Lo be registered under prior legislation unless he or
she can come within a specific in;lusion. As noted, Lthére is no specilic

inclusion regarding previously excluded "Half-breeds” or their descendants.
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Prior Lo 1985 the definition of Indian and the definition of band member
were closely related. The amendmentsz in the 1985 Act made a gsignificant change
by erealting for the first time the possibility of being & band member without
being *Tndian". As iz the case in the definitions of "Indian", persons who were
members of a band prior Lo the new legislation continue to be entitled to band
membership.*” Anyone who is a member of a group that is declared to be a band
iz also entitled to be a band member under the 1985 legislation.®®

Persons entitled to automatic reinstatement to band membership and those
entitled to be reinstated to status, however, are not the same. The automatic
band membership reinstatement leaves out all persons who would have status
reinstated but not as a charter member and alsc some whe had status reinstated
as charter members.'” Those reinstated to status because they lost status due
to the "double mother" rule are automatically reinstated to band membership.
1f the band did not assume control of the membership within two years, certain
othe; persons are entitled to band membership. This includes any person who has
status and who has one parent who is a band member.?® Before that a persoh
could only become a band member if both parents were band members . % '

It is ¢lear Erom this review of government policy and legislation that full
Indian blood is not regarded as a prerequisite to entitlement to the rights of-
aboriginal people. The cne-quarter blood rule only existed between 1869 and- 1876
and only between 1874 ané'1876 aid it exclude persons from being "Indian". Prior
to thalt it enly related to participation in the distribution of annuitles. The
expression "of Indian blood* was used and it has been seen that this likely does
nolt mean of full Indian blood. "Half-breeds" were excluded, but only in certain
circumstances, and even then their rights Qere recgghi;gd through other
legislation or because they were included in tréatiéé.with,the Indiaiis. The
current rules regarding the degree to which a person must ﬁe descended from
someone who has status or whand menmbership do not crente a blood requirement

because those who currently have status or band membership are of varying degrees

of aboriginal blood.

T

The government s position may be a signiEicaht factor that the courts would
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consider if faced with the gquestion of Lhe degree of descenl necensary Lo
establish entitlement Lo aboriginal rights. However, Lhe Supreme Courl in Lhe
Sparrow case stated that *historical poiicy on the parkt of Lhe Crown is nol only
incapablé'of éxtinguishing the extsting aboriginal right without clear inLention,
put it is also incapabkle of, in litself, delineating Lhal right.*'!
Constitutional provisions, then, may be more persuasive than government poiicy.
In this regard, the important point would likely be not who is *Indian® within
section 91(24) of the Constitution®® but who is an aboriginai person within
section 35 of the Constitution.*® .

Section 91(24), because it concerns the division of powers, by iLus veny
nature concerns who has control over “"Indians" and "Jands resevvedd for Indians”
not whether certain persons have rights to Indian_land or other vights as
aboriginal peoplg, Bven if it were found that those of less than full blood were
not *"Indian', they ceuld still have rights as aboriginal people. In this case Lhe
Federal Government may not have the power to legislaté for these people, bub they
could still have access to the rights of aboriginal people.

If the Federal Goveinment has jurisdiction over pafticu)ar aboriginal
rights, such as rights to "Indian lands" or Lreaty rights, it could likely
recoghize anyone as entitled Lo these rights including those who were not 91(24)
"Indians®. This point is illustrated by the Chevrier case.'™ Tn this case the
accused, who was "of mixed blood", claimed a trealy right to be protecled against
a provincial hunting law.**” After [inding that the accused was entitled te Lhe
penefit of the treaty, Wright D.C.J. concluded that:

* Whether the accused i an ‘Indian’ within 5.91{24).Qf
the Constitution Ackt, 1867 1 need not say. The accused
claims a birthright granted by Lhe Crown in exercise of
jits jurisdiction over indians, and the province, having
no jurisdiction over Indians as such, has no power Lo
take away a right criginally granted to Tndians even

though the present holder of that right may not be an
Indian. ™ =~

The peint that Wright, D.C.J. made is that, if.the control of the right is within
Federal jurisdictieon, it is of no consequence that the person may nobt be "fndian®
within the meaning of section 21(24} of Lhe Constitution. The power over Lhe

right is sufficient to give Parliament the jurisdictionito recognize anpyonec, ¢ven

e e
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those not covered by section 91(24), as entitled to that righl. The question of
what rights of aboriginal people have within federal jurisdiction is beyond Lhe
scope of this work. It is sufficient Lo note that the divisien of powoers should
never apply to separate an individual from a right of aboriginal people to which
he or she is entitled. The,division of powers then is relevant, nol te who ig
entitled to the rights of aboriginal people, bult to who hﬁﬁ control over these
rights.

On the other hand, section 35 deals with the rights themselves, not who has
control over them. Subsection 35(1) provides that the “existing aboriginal und

treaty rights of the aboriginal peoples of Canada are hereby iecognized and

29 |emphasis added] Subsection 35(2) states that "liln this act,

affirmed."
‘aboriginal peoples of Canada‘’ includes the Indian, Inuit and Melis peoples of
Canada. "% Of course this section does noL bestow any rights on the Metis, who
by definition are of less than full Indian blood. IL only protects such rights
as they may have. However, it would be logical to conclude that Lthe Metis have
some rights which can be protected by section 35. Otherwise their inclusion can
not be explained except as a cynical attempt to give Lthe appearance ol
recognizing rights without doing so.

The inclusion of Metis in the definition of aboriginal people in gection
35 was considered by the dissent 1n Lhe Dumont case at the Manitoba Court of
Appeal.®! This guestion was not considered by the majority or by the Supreme
Court in reversing the judgment of the Courl of Appeal.” After gquoting section
35, 0‘Sullivan , J.A. stated:
I know there is a school of thought that says Lhat the
framers of the Constitution were of the view that Lhe
Metis people as such had no rights and that a cruel
deception was practised on them and on the Queen, whose
duty it is to respect the treaties and understandings
that she has entered into with her Metis people. Bulb [
do not subscribe to this school of thought.®

In conclusion, it can be said that it seenms unlikely that the fact that &
person is not of full aboriginal blood would mean thal he or she was not entitled

to any of the rights of aboriginal people. This cun be =zeen from governmenl

policy and legislation and by the inclusion of the Metis in secltion 35 of the
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Consbitution. Assuming that full bloed is nol reqguired, it iz neolt clear what
degree of deuscent from an originally entitled group is necessary. The government
did use a one-quarter blood rule but only for & limited peried and in limited
circumsLances. Once 1t is acceplted that full bloed iz nol reguired there does not
seem Lo be any logic to preferring certain percentages of ahoriginal blood cver
olhers. For this rcason, as will be seen, other factors may have to be considered

‘az well us descent.
2. Assoclation Through Cultural Attributes
a. Arguments concerning assoclation by culture

Cﬁitural attributes are another way of connecting an individual or a group
with an originally entitled group. Cultural attributes would include such things
as lifestyle, customs, beliefs, traditions, religion and language. It has already
£een seen Chat the collective nature of aboriginal rights determines that an
individual must belong Lo some type of collectivity to be entitled tc these
rights. This, by definition, would include being in some respects culturally
disltincl from obthers in society. The gquestion is whether an individual or a group
must show a conneclbion to an originally entitled group by having similar cultural
attributes.

pentney suggests that, in addition to looking at acceptance by an Inuit
group and blood, the courts should also consider lifestyle, language and
kinship.*"' He also states that "ii]f the Metis as a people can evolve over time
and grow in numbers other than by direct descent, it is essential that Chese
criteria be examined in order to define this group today.""® The
characteristics that Pentney proposes for defining membership in the non-
historical "Metis" are the same characteristics suggested in regard to the
“Tnuit®, that is ancestry, kinship, culture, community acceptance, lifestyle and.
self-identification .t

What Pentney appears to be saying is that it may be necessary to define

=
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“Metis" as a people who exist today rather than defining "Metis" gureups in Lhe
past, considering Lhose groups “charteuv" groups and huQing peraois del ine
themselves Lhrough ancestry from Lhis group. This can be conLrasted with his
position regarding the definition of "Tndian" which was based on hintorical and
ancestral considerations. Although Pentney does not explicitly deal with why he
would take a different approach in the case of the Melis, as opposed to Lhe
indians, the reason appears to be that he is dealing with two diflerent
questions. In one respect the point that Pentney makes is well taken: in
determining what groups of aboriginal peoples, whether Metis or Indian, are
collectivities capable of possessing collective rights, consideration must alway:s
be given to current existing groups. In determining if a current group meects Lhoe
definition of collectivity, as has been seen, the lifestyle or culture of the
group will be:?eagvant. However, a lifestyle or cultural atbributes test could
have certain dra%%acks if used to determine the entitlement of a group or an
/i

individual to thé‘aboriginal rights of an originally entitled group.

Seme would argue that way of life or culture can and should be used for
this purpose. In so far as aboriginal title as opposed Lo Lrealy rights s
concerned, one author has guestioned whether this right is inherited Chrough
descent from aboriginal people and would instead rely on the question of
lifestyle. Flanagan traces the emergence of the concepl Lhat "aboriginal titlc
could be transmitted through racial inheritance, even though the descendanta’ way
of life might differ radically from that of their ancestors. " e obhserveu
that the idea was first raised in negotiations with Ottawa by Father Ritchol,
representing the Metis.®® Flanagan notes that government HMinisters argued
against special Metis rights stating that "the inhabitants of Lthe North-Wesl
claiming and having cbtained a form of government suited to givilized men, ought
not to claim the privileges accorded to Indians."®’ He then noles that Kitchot
in response "insisted that the Metis, in claiming the same rights as other
Canadians, had no intention of ‘losing rights which they can have au deszcendants
of Indians'."%® Flanagdn concludes that there iz no evidence thal the Minizters

accepted "Ritchot‘s theory of Metis aboriginal title inherited from indian
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ancoators. " Hle concedes that the Manibtoba Act, drafted while negotiations

were ongoing, "bore some traces of Ritechot's inheritance theory" in that it
provided that *whereas iL is cxpedient, towards the extinguishment of the Indian
Title to land in the Province Lo appropriate a portion of such ungranted
lands. ... for Lhe benefit of the families of the half-breed residents.*!?
.‘Flanagan contends that it iz difficult to determine what was meant by linking the
grant and the exlbinguishment ol Indian Title through the “"unhelpful word
‘Lowards . 443

Flanagan does note that Macdonald, in the House of Commons, stated that the
grant was "[or the purpose of extinguishing Indian title" and that he later
abated that *[ltlhose half-breed had a strong c¢laim to the lands, in conseguence
of their extraction, as well as from being settlers.*'¥ However, he also notes
that Fifteen years later Macdonald told the House that “{wlhether they [the
Metis] had any right to those lands or not was not so much the gquestion as it was
a question of policy to make arrangements with the inhabitants of the
Province."!® Flanagan contends that despite this the "clock could not be turned
back."** He concludes that as a consequence the Manitoba Act remained, and when

Lthe Dominion lLands Act was passed it "imitated" this Act in stating that the

grants were to "satisfy any claims existing in connection with the extinguishment
of Indian Title, preferred by half-breed residents in the North-West
Territories. '’

It is possible that at least some representatives of the <Canadian
Governmenl did not think the Metis had aboriginal rights. However, as has already
been seen, there is a considerable amount of evidence that indicates that the
government did not regard [ull aboriginal blood as prerequisite to having rights
as an aboriginal person. What Flanagan appears to conclude is that since full
aboriginal blood was nol required to establish aboriginal rights and there was
some doublt aboult whether the Metis had aboriginal rights, this deoubt must have
been based on their lifestyle. On this basis he goes on to conclude that a
traditional lifestyle is necessary Lo show entitlement to aboriginal rights and

that, therefere, Lthese rights are not inherited.
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The conclusien that aboriginal rights avre nol inherited is untenable.
Clearly, these rights can be inherited, otherwise no living aboriginal porson
could claim these rights. None of Lhe judges in the Supreme Courl qﬁ Canada in
the Calder case suggested Lhat aboriginal title ended when thouze ccoupying the
land before discovery were no longer living.' ‘Y'hosc who occupécd the land when
it was "discovered" in the sixteenth, seventeenth and cightecn century are not.
still alive. The question is not so much whether Lhese rights con be inherited
but whether they can be inherited by those whe no longer live as aboriginal
peoples did when this land was settled by BEuropcans and those who are partly
descended from non-aboriginals.

Flanagan appears Lo conclude that the faclt that a person is nol a full-
blooded aboriginal is not a bar to aboriginal rights, but that the fact that his
or her lifestyle is nolb the traditional lifestyle of aboriginal pcoples iu.
However, in doing so he appears to confuse Lhe characteristics necessgary Lo
establish aboriginal title and the characteristics necessary Lo be able to
continue to claim that title once it is established. It has already been noted,
when the source of aboriginal rights was discussed, Lhat [lanagan argues Lhat
aboriginal rights are based on the fact that the prior occupants were nomadic
hunters, not farmers. The reasons for concluding thabt this may not be the busis
of aboriginal title have besen discussed and will not be repeated herc.

what is important is that Flanagan [irst argues that it is siyte of life
that determines original entitlement, not aboriginal blcod. He considers whether
the Metis can pass the test developed in the Baker Lake case [or eztablishing
aboriginal title.%® Flanagan argues that "[t]o the extent that the Metisz led
a truly aboriginal life they were not distinct from Lhe Indianzs; and Lo the
extent Lhat they were distinet from the Indians, their way of life was not
aboriginal."®® He makes reference to Lhe fact that those mized-blood people who
lived with Indians were allowed Lo take treaty.' faving concluded Lhat the
occupation by the Metis did not create aboriginal rights in these pcople, he uses
. this conclusion to support the idea that thesze people did noﬁ inherit rights From

their “Tndian" ancesters. At one point Flanagan notes Lwo possible argumenls
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concerning the basis for Metiz aboriginal title. He notes that the Manitoba Act
could he ;;cn as viewing Metis as a "distinct aboriginal people like Indians® or
an maintaining an "inherited share of Indian Title.*'%? What Flanagan fails to
do iz Lo diztinguish between these LwWo bases for a claim.

Hisz arguments concerning the source of aboriginal title can only, even if
accepted, relate to whether the Metis have an original claim as a distinct
aboriginal peoples. The faclk that thé Metis group itself may, according to
Flanagan, not meel the requirements to establish such title does not mean that
they have not inherited Lhis title. Clearly, Flanagan regards his arguments
coneerning why the Metis are not entitled to original title as conclusive of
whether they are entitled to inherited title. He offers no other support for his
conclusion that aboriginal rights are not inherited by blcod alone.

Cultural attributes, which would include more than the lifestyle of the
individual, are relevant to determining entitlement to aboriginal rights to the
extent that they will determine if a collectivity exists which can claim these
collective rights and whether a particular person is a member of a collectivity.
1f FPlanagan’s theory regarding Lhe source of aboriginal rights is accepted, then
cultural attributes may also be relevant to the question of original entitlement.
ilowever, it has drawbacks as a method of connecting an existing group ©or an
individual with an originally entitled one to determine if the group or person
still has rights today.

Sanders contends that'f{gﬁguld be impossible to f[crmulate a test for style
of life in the abstract and th&% therefore ad hoc decisions would have to be
made.'S? Por this reason it coulé be argued that this method is too vague Lo

R PR . i PR N/—;-:::--l‘ .
connect a specific group withy an orlglnaljy entitled group based on their
o 7 3,

i / 3
. . ' i ‘lf N
continuing the lifestyle of that group. The same argumenﬁ\gggég alsc be made even

if culture in the broader sense, as including %uch things as art, music, values
. ‘\ p

and view of the world, was usedXAlthough %t is relatively easy Lo determine

whether a group exists todayitﬁgg is4ﬁﬁiiurally distinet from Lhe rest of

'__\-:/_j/"

society, it would be very difficult to determine which group or groups have

continued the culture of a particular aboriginal group that existed historically.
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This is so because in many cases aboriginal group:s have cvolved and ahanged 1n
such ways that there is no one group which represents o group Lhal existed when
this lﬁnd was settled. A requirement for a cultural connection Lo an original
group could also result in the existence of rights bDeing dependant on no change
or evolution in an aboriginal culture. ludson considers the requiremant of
kinship or common culture with the communily . He notes Lhat Lhis aequirement
tggsumes Lhat objective and identifiable characteristics ol a group differentiate
its members from the dominant society", such az language or way of Tife.™ He
goes on to say that this approach "assumes the fixation of certain indigenous
traits and may not provide for the incorporation ol beneficial elements ol the
dominant society’s culture of technology."'™® The stagnating effect ol such a
method would depend on the aspects of culture that were used. Some aspects of
culture, such as way of life, are more likely to evolve and change while otheus,
which are not as closely related to the physical existence of a people, such aus
art and music, weould likely remain even when Lhe way of 1life of the people had

changed due to a changing envireonment.

b. The degree of cultural affiliation requirted -

The assimilation policy

If an individual or a group has to show a connecltion with uan originally
entitled group through cultural attributes, Lhe question of how closely that
person’s or that group’s culture must be related to that of un original
aboriginal group arises. It seems repugnant LO require Lthat aboriginal peopyg
maintain their culture unchanged to be entitled to aboriginal rights, cupeciali;
since change was hecessitated by the coming of the Luropcans. The aboriginogl
people who once occupied this entire land had to undergo immense change:s simply
because the Europeans now occupied the land as well. The Metis cullure is an
early example of adaptation Lo changing cifcumstances. In addition to thoue
changes brought about by the physical presence of the furopeansz and the afflcect

they had on the physical, social and econcmic environment, the original people
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were cneoouruged and in some cases forced to abandon their ways in favour of the
“white" peoples' ways by government policy and legislation.

Po argue Lhat aboriginal cultures which have evolved and changed over Lime
should not be deprived of aboriginal rights on this basis is not to say that
aboriginal people who arce complelLely assimilated continue to have aboriginal
rights. 1L has already been scen that Che fact that aberiginal rights are
collective rights means that a collectivity which is both racially and culturally
distinct, Lo a certain extent, must exist. However, the reguirement for a
collectivily, as has been seen, would not bar groups which had evolved from other
groups or groups whose tradilions had changed from having aboriginal rights so
long as they could still be identified as a group.

A review of some gevernment policy and legislation concerning aboriginal
people indicates that the government for many years openly attempted to destroy
the aboriginal way of life, and that to a certain extent they regarded changes
Lo the aboriginal way of life as ending the need for special rights for these

on the group maintaining a traditional way of life. However, it will bé séén that
Lthe government itself eventually abandoned both the ass;milation policy and the
idea that aboriginal rights are only relevant for those who maintain a
Lraditional lifestyle.

The assimilation policy was born soon after the period of initial contact
and continued for many yvears. The most obvious example of this during the initial
period of contact was the drive to Christianize the Indians. This can be seen
even as early as 1670 when King Charles II instructed the Coleonial Governors to
"congider how the Indians and slaves may best be instructed and invited to the
Christian religion..."."* Once peace was established in North America and the
Indians were neo longer regquired as military alliesr it was the idea that Indians
ghould live as "white men" that came Lo dominate British policy.

Certain psychological influences played%a part in the adopticon of the

assimilation policy. Upton explains the relationship between the fact that the

British saw the extremelv detrimental elfeclts their presence had on the Indians
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and the growth of the assimilation policy as [ollows:

Guilt had to be atoned [or by accepling responsibililty
for Lthe protection and civilization of inferior and
perverse people. For if the natives were debauchad by
white contact it was partly their own fault. llence Lhoy
must be made ovey into white men. Y7 lemphasia addedl

To this end the Indian Depariment was removed from Lhe military and
restored to civil administration with the policy of "gradually veclaiwming the
Tndians from the state of barbarism and introducing amongst them the industrices
and peaceful habits of civilized life."® This policy wau Lo dominate the
relationship between the Indians and the British and later Canadian Governmenls
for many years to come.

Te implement Lhis policy, Indians were Lo be collected together and
assisted by means of religion and education to “civilivation.**"
Superintendent J.W. Keating in testimony Lo the Commission on Indian Aflairs
noted that *educating the children, and placing them among alrcady settled and
civilized Indians, who pay regular attention, to farming, would be the readiest

mode of bringing the heathens to the right way. """ For Lhe purposes ol

cellecting Indians togelbher to be assimilated, lands were fregerved” for Indidn:s

“in a new sense. Previcusly, lands had been reserved for Indians under the Royal

Proclamation, 1763 in recognition of their common law rightsz to Lhe land they
occupied prior sto any purchase by or surrender to the Crown. Rescrven were
established during this period as alternatives to direct incorporation of Lndians
inte white society designed to settle, ecducate and christianize the Indians au
well as introducing agriculture among them. !

Patlterson observes of this period that_"[m]any Europeans, inciuding Indian
affairs administrators...spoke of Lhe Indign az undergoing Lhe Lranszition, in
igolation and on reduced land to westernization. '™ Philip Maszon, in czamining
patterns of racial dominance, proposes [our groupings: dominant, paternalistiec,
competitive and racially Ffluid.® He finds that Indian/white relations in
Ccanada tend towards dominance as the Indians’ land iz required mo Lhey are pub
on reserves for extinction or the credtion of a plural culture.* He goes on

to note that there are also elements of paternalism in that the dominant white
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nociety attempls Lo integrate the Indians into it .48

Protection of Indian lands during the early nineteenth century was based
partly on a rccognition of land rights but also on the need Lo have reservéé
where Indians could be “civilized" and to protect Indians until Lhey could cope
with white zociety. IL iz this kind of pelicy that would support the idea that
aboriginal rights are only relevant for those who require "protecting" and
“civilizing”. The thinking behind such protectionist measures can be seen in the

cose of Toetten v. Walson decided in 1858.%% This case concerned whether the

1850 Upper Canada Act applied to lands to which individual Indians had acquired
fee title. Robinson, ©.J., for the court, in finding that it did not, first noted
that "from Lhe earliest period the government has always endeavoured, by
proclamation and otherwise to deter white inhabitants from settling on Indian
lands...". " He went on to find that such a policy did not apply to land
granted in fee to individual Indians, such §§ants being very unusual and "only
to leading persons among the Indians"” who, "it might be assumed, had sufficient

w188 The reference to "sufficient

intelligence to take care of their property.
intelligence" in considering the application of the legislation makes it clear
thal the basis for the decision was not whether the Indian in question had the
right to the land but rather whether he required protection from white society
oI not.,

More and more the policy of treating Indians differently was seen as a
temporary measure on the way to assimilating aboriganal pecple so they would no

longer requirve special "rights". These concepts culminated in the 1857 Gradual

Civilization Act.*®® The title alone clearly shows both what Lthe British felt

was the current relationship with the Indians as well as what they planned for
the future. Indians were to be "civilized®, but gradually; therefore, they would
conlbinue Lo have special status for a limited period of time. These goals were
stated in the preamble to the Act as follows:

Whereas it is desirable to encourage the progress of

Civilization among the Indian Tribes in this Province,

and the gradual removal of all legal distinctions

between them and her Majesty's other Canadian
subjects. ...V .

&
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For this purpose male Indians who wanted to "avail themselves* of the proviasions
of the Act could be enfranchised and hecome legally non-Indian.®!

Altliough the policy of assimilatbion had nol been in operation Tor a leng
period of time relative to the length of Lime during which the hritiash and the
Indians had been in ceontact, it was already evidenl thabt there were probiems.
Special Commissioners were appointed in September 1856 Lo investigate the [allure
of the various Indian "experiments® and Lhe slow progress towards "civilizing”
them.*? Although admitting that progress had been slow, they concluded in 1858
that "it may fairly be aésumed to be established that there is no inherent defect
in the organization of the Indians, which disqualifies them [rom being reclaimed
‘from their savage state."''? The government, however, chese lo remain committed
to the assimilation policy and rather Cthan considering changing what they
perceived as the desired relationship between Indians and whites they proposcd
new, more aggressive, means of achieving assimilation. For this purpose Lhe
Commissioners advecated provisisns to gradually do away  with tribal
cn:ganizations.‘”“z

Like British Governments had, Canadian GovernmenLs would respond to Lhe
failure of Indians Lo assimilate with stronger measures which centrolled more
elaborately the everyday life of aboriginal people. After confederation the
Canadian Government did not départ from the British Government’'s policics Lowardu

Indians and in this regard passed the Management of Indian and Ordinance Landsg

Act?” in 1868 and the Gradual FEnfranchisement Act'® in 1869. 'These Acltu were

described by the Deputy Superintendent of the Indian Branch of the Department of
the Secretary of State as “"designed Lo lead the Indian people by degrecs Lo
mingle with the white race in the ordinary avocations of life."*" 'I'he Cradual

Enfranchisement Act provided for granting life estates and eventually patents in

lands held on reserves by Indians based on the degree of clivilizution, integrily
and sobriety of the Indian in question.®® The Act gave the Governcr-in-Council
the power to impose the Euro-Canadian political ideal of elected local government
474

on bands.

When the Ffirst Indian Act was passed in 1876 s=ections four Lo ten
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introducad the location tlckel [or individual holding of parcels on Lthe
reserve . phin was designed Lo lacilitate assimilation by replacing the
traditional i{ndian communal pattern of landholding with the British concept of
individual peosseszion. Seclions sixty-one to sixty-three provided for the
elaction of chiefs and councils and gave Indians more conkrol in local
government.'™ Ironically, although this provision would appear to recognize the
Indians® common law right to govern themselves, 1t was in [act designed to
encourage assimilation. The government assumed Chat "substipution of limited
local admlnistratién for existing tribal organizations would accelerate Lhe
asszimilation process."'®

Enfranchisement, the final step in the assimilation process, was also

provided For "sober and industriocus® Indians whe would, with the consent of the

band, receive patent to the land they held on the reserve after three years of
probation.™ Enfranchisement was automatic if the person held a university
degree or entered inke certain professions.®®™ By providing for the dispersal
of the reserve as Indians became assimilated this legislation continued the
policy, apparent from the initial conception of reserves,gof using reserves as

a temporary basis for assimilation and then dismantling them when this goal was

achieved. The "government’'s determination to make the Indians into imitation .

Europeans and Lo eradicate the old Indian values throﬁgh educaltion, religion, new

w85 {35 made

economic and political systems, and a new concept of property
abundantly clear in this legislation.

In the 1884 amendments the policy of destroying Indian culture to replace
it with white values reached new heightsﬁwith a provision prohibiting tbe
"Potlateh" and "Tawanawa" dance ceremonies.iﬁ In addition, the enfranchisement
provisions were strengthened to encourage more enfranchisement. Taxes were

suspended on enfranchised Indians and band consent could be eliminated.?®

The Indian Advancement Act, 1884%% was also passed at this time. Although

this Act exlLended slightly the powers of a band\council Lo which it applied over

such things as taxes, police and public health,*® it also increased the powers

‘of Lhe Superintendent-General to direct band affairs. He, and his agents, called

N
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elections, supervised Lhem, called band mectings, presided over thom, and advined
the band council.*™ The Act represaented Lhe Lurlher cronion of Q)waLional
Indian governments and their replacement with Lthe form of govaernment used by
other Canadians. The Act was to be made applicable to bands by order of the
Qovernor-in-Council if the bands were “considerved [iL.""! However, aw a matler
of policy, it was only to apply al Lhe request of a band.™ Such consent [rom
the Indians was not in fact forthceming. Agents in Neva Scolia, New Brunswick,
Quebec and Ontario found bands Qere ecither "iﬁtapable“ of Laking on Lhe
responsibilities or refused to do so." Most field ollficers lelt that Indians
wanted to retain their tribal government and non-takable status.'™

As the last decade of the nineteenth century approac?gﬁ Lhe "slow
trénsition of westérn bands to a self~sup§orting agricultural life and the
reYuctance of eastern Lribes Lo adoplL more. advanced sell-governing schemes
disillusioned many Indian Affairs officials.”® Such disillusionment seoned
justified in light of the fact Lhat by 1897‘on1y the Misgis8Saugas of the Credil
in Onﬁérié and the Caughnawaga ‘Mohawks of Quebec had acccptcdfthc governmenl ’

"gelf-governing" scheme."®®

The fact that the assimilation peolicy had not been a success wan not [or
want of trying on the paft of officials of the Canadian Covermment. In 1889
Iéaian Commissioner Hayter Reed informed Superintendent-General PFdgar Dewidneay
that:
The policy of destroying the tribal or communist syslem
is assailed in every possible way and every effort made
te implant a spirit of individual responsibility
instead .
The traditional Indian occupaltion of hunting and fizhing was Fegarded as
a drawback to encouraging farming, consideréd a civilizing economic buné, un o well
as preventing Tndian children from receiving & white educalion as Lhey would be
absent for long periods of time from school.™ For thiz reason this occupation
was discouraged. For this purpose the Indian Act was amended.in 1830 to allow tho
Superintendent-General by public notice Lo make the game laws of Maniltoba and Lhe

North West Territories applicable to Indianz in such arcaz.™ In 18%4 the

Indian Act was amended again to require compulsory school attendance and to give
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the Governor-in-Council the power Lo establish boarding schools for Indians.s®

Mhene measures were aimed al bringing Indian children Lo accept white culture by
giving them a white education and in certain cases separating them physically
[rom their own people.

By the carly Lwentieth century protection and contrel of Irndians had
reached new heights with twenty-six sections of Lhe Indian Act, 1906 devoted to
offences and penalties and forty-six sections devoted to the management of Indian
lands and timber resources.®®

Enfranchisement had been seen as the [inal step in assimilation, however,
the [ndian Department was frustrated by the refusal of bands Lo approve
enfranchisement of Indians who did not possess location tickets.®? In 1918 the
government scught Lo remedy this situation. The Indian Act was amended to provide
that Indians who held no land on a reserve, did not reside on a reserve and did
not follow the Indian mode of life could, upon application, be enfranchised
without band consent and simply receive a share of the band funds.®®

Twe years later further measures were taken to speed up enfranchisement.
Depulby Superintendent-General Scott argued in 1920 that the Act’s enfranchisement
provisions had to be changed. He explained to a Special Committee of the House
of Commons that:

after one-hundred vyears...it 1is enervating to the
individual or te a band Lo continue in that state of
tutelage when he or they are able to take their position
as...citizens...That has been the whole purpose of
Indian education and advancement since the earliest
times. One of the very earliest enpactments was to.
provide for the enfranchisement of the Indian...Qur
object is to continue until there is nol a single Indian
in Canada that hag not been absorbed into the bodv

pelitic and there is no Indian guestion and no Indian
Department....*"" [emphasis addegd]

To this end in 1920 the Indian Act was amended to azllow the government, acting
through a board, te enfranchise Indians without their consent.?® This section
was removed after being in Cforce Ffor only two years.’®® However, in 1933
compulsory enfranchisemenlt was reinstated.®® This time it could not take place
in violation of Indians’ treaty rights.®®®

Section eight of the 1930 amendments provided that the Superintendent-
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. G3eneral could operate Falws on reserves and employ persons Lo instruct Indians
in farming.®® This indicates that the government felt that indiansg had not yeol
adopted the "civilized" means of sustaining themselves, thalt is agriculture, so
they still required special "help® before Lhey could be assimilated.

It can be seen through Lthe review of government policy so far, that
assimilation and destruction of the aboriginal way of life was nothing less Lhan
a major preoccupation of government policy and legislation. lL can also be seen
th;t the government regarded abolition of aboriginal people’s traditional
lifestyles as ehding, to a Certéin extent, the requirement teo recognize them as
having distinct rightgh tiowever, the lfailure of the peolicy to completely
assimilate aboriginal people has also be seen.

During the early post World War 1T period, the idea was explicitly voiced
for the first Ltime that assimilatien was necessary for aboriginal pcople to
assume the rights and responsibilities of other citizens. This idea could be seen
as supporting the proposition, made by Flanagan, that aboriginal rights are for
“uncivilized" nomadic people and do not continue when their way of life has
changed. However, it will also be seen thal this idea was Qventualky rejected by
the aboriginal people and government. Once the idea that aboriginal rights were
incompat&ble with having the rights of a citizen was rejected, Lhe concepht arosc
that aboriginal pecple can claim, as the Metis argued many years ago, "the same
rights as other Canadians® without "losing the rights which they can have as
descendants of Indians".®"

In contrast to the somewhal ad hoc policy during the Depresszion and World
War II, after the war ended Uhere was renewed lnterest in Indian legislation
culminating in tﬁé péssage of a new Indian Ackt in 1951.°" Two new and important
concepts arcse during this posk-war pericd. The first was the idea Chal it may
not be necessary for indians Lo give up their culture entirely in order Lo
assimilate to white society. In this regard the new Miniszter of Minesz and
Resources, J. Allison Glen, declared that “[t]he Indian should retain and develop
many of his native characteristics."®? This was in marked contrast to the

policies of the previous century whereby every effort was made to cocrce lndiuns
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Lo give up their values and way of life in favour of white ones. At this point,
however, although ecliminaticn of Indian culture was no longer censidered a
desirable geoal, elimination of special rights for aboriginal people still was.

The other new concepbt that arose during Lhis period concerned why
aseimilation was still considered & desirable goal. The assimilation policy arose
in the early nineteenth century due Lo the combination of a number of faclors
including the need to Jjustify the existence of-the Indian Department while
reducing its expenditures, Ehe internal and external pressures not to abandon the
éboriginal people, and the neeé Lo open up aboriginal land for white settlement.
External pressures would again play a part in the adeption of a new reason to
promote assimilation. Public interest in aboriginal affairs was considerable
during this period due in large part to the strong aboriginal contributien to the
wal effort.®? This public concern was directed at what was regarded as
discriminatory treatment or the “second-qlass ¢citizen" status of the Indians
under the Indian Act.®?! Assimilation and ending Indian special status were
conzsidered desirable because elements of that status, designed to protect and
"“civilize" Indians, were now considered discriminatory.

Interested groups, such as velberans’' associations, called for a Rovyal
Commission investigation.®™ Although Lhis was considered in 1946, a Joint
Committee of the House of Commons and the Senate was formed instead to consider
the Indian Act.®'® Q&is Committee continued until 1948.%'7 The Committee, like
the groups which hadjplaced pressure on the government to form it, endorsed the
goal of assimilation Lo make Indian people "equal® with other citizens. Their
stated objectived;as:

To abdlish gradually bult rapidly, the separate political
and social status of Lthe Indians (and Eskimes); to
enfranchise them and merge them into the rest of the
population on an equal footing.®?®

Tt is interesting teo note that in their desire to see the treatment of Indians
as inferior citizens ended, the other basigs for Indian special status, their
histerical rights, which in no way implies any kind of inferiority to the rest

of society, was apparently forgotten. It it was, however, recognized that Canada

had both a "moral:responsibility" and a "legal obligation® to provide Indians
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with social services.®
The conceplt that special status must be eliminated in favour of cqualily
with other citizens did not necessarily meet with the approval ol indian people.
The Commiltltee heard for the first time, when considering Indian policy, divecltly
from Indian groups.®® One example of the Indian people’s attitude towards being
made egual can be seen in their attitude towards receiving the right to vote.
While clearly this Cundamental right of citizens was considered an important
aspect of making these people "equal", some testifying before the Commiliee Look
a different view. The Indians of the Coldwgier Rescrve simply slLuled:
We de not understand that.®*

While Chief Blair Peter of the Shulus'Reserve stated:

I do not want to be turned into a white man. I do not
vote. I am Indian.5®

Despite any doubts that Indian people may have expressed concerning
becoming "equal" and thus losing their special status, the Committee did make a
number of recommendations designed Lo ensure this would occur. In addition to the
recommendations regarding egquality already noted, the Committee also made
recommendations designed to end Indian speciaTTstatuS. One way to bring Indian
special status to an end was to eliminate exclusive federal jurisdiction over
them. Invthis-regard the Committee recommended Federal/Provincial agreements to
bring Indians under provincial programs and legislation.™ Specificaily, the
incorporation of sufficiently "advgnced" reserves within the terms of provincial
municipal statutes was recommended.®*® To further the goal of assimilation it
was also recommended that Indian children be educated with non-lIndian
children.5%®

The assimilation policy was to be continued with a.néw cmphasiz on allowing
Indians Lo retain their culture and on the idea that they should become "equal®
with the rest of society. In this regard Prime Minister Louls St. Laurent in 1919
decided to combine the Indian Department, formerly under the Secretary of State,
with the Department of Immigration and Citizenship explaining thal:

Tt was felt that it would have some psychological effect

to say that these three activities deazling with human
beings and which are designed to bring those human
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beings Lo the status of full citizenship as rapidly as
pozsible were under one head.®

! was the

The culmination of the Committees’ work and other consultations®
pussage of the revised Indian Act in 1951.°%® During the debate on the passage
of this het the Minister of Citizenship and Immigration outlined Lhe purpose of
the AclL as integration, indicating that this meant “the status of having
privileges, duties and responsibilities equal to those of other Canadians, and
exercising them in the same manner that we do."’® The fact that special status
was Lo ge replacedfhith equality reflects the growth of this concept since the
end of Lthe ﬁﬁr, while the use of the word Jintegration“ as opposed to
sassimilation* reflects the new concept that Indians should retain aspects of
their culture. The new Act attempbed to reflect these concepts of equality for
Indians without necessarily destroying their culture, and; in doing so, it met
most of the criteria established by the Committee.®®

The Committee recommendation that Indians be subject to provincial
legislation was reflected in a provision .in the Indian Act which made Indians
subject Lo provincial laws of general application te the extent that they were

not inconsistent with treaty rights or the Indian Act.®! The Committee

recommendation concerning extending the Franchise te Indians was adopted in the

Dominion Elections‘Act”: of 1950 although it was subject to Indians waiving
their treaty rights to tax exemption.?? This shows the idea that Indians’
achieving equality was dependent on their giving up their special rights.

In the years following 1951 up until 1969 fewer changes were made to the
Indian Act than had been made in the past, and the government continued with the
policies begun in the post World War II period. The view that Indians were an
ethnic group like any of the other groups that had come to make up Canada’s
population and that they, like Lhese groups, should assimilate while retaining
aspects of their culture was becoming more evident. Patterson notes one prominent
view of Indians is Lthat they are an ethnic group which together with others
constitutes ﬁhe cultural background of Canadians and contribute their element to
the whole "cultural mosaic."*?® Staats in his 1964 article "Some Aspects of the

Legal Status of Canadian Indians" expresses this view when he states that:
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The abolition of reserves does nol mean Lhalt Indian

culture or heritage must be discarded. 1t is nolt only

possible but desirable that when a minority racial group

is absorbed into a nulti-racial communily such as

canada, it should retain its language and distinctive

customs .
Similarly in a pamphlet published by the Dicfenbaker Government indian cultbure
was portrayed as being incompatible with Canadiaﬁ civilization allhough its great
contribution in the past was not to be [orgotten.”*

Tndian culture was seen as something of value in much the same way thal an
antique is, as a curiosity to be safely preserved and viewed in @ museum, bul net
something of usefulness in everyday life. Paltterson noles in this regard that
"Indian culture is seen as largely static, somethiné which can be lefl behind and
replaced by a new ‘western’ identity."*”’

In keeping with the view of Indians as a minority group which should
assimilate to the Canadian culture, some amendments were passed to achieve
"equality® for Indians. In 1956 the intoxicant provisions of Lhe Indian Aclt were
amended to bring them more in line with provincial law.®® Prohibition of
possession of intoxicants on a reserve now only applied with band consent . %
In 1960 Indians were given the right to vote in federal elections and at Lhe same
time maintain their tax exempt status.®"® This is in notable contrast to the
earlier provision extending the franchise Lo Indians, asz Ehis had required the”
Indians to give up their special rights in order to vole. This is onc of the
first provisions reflecting a policy, which was te develop later, that aboriginal
people do not need to give up their historical rights to achieve equality with
other citizens.

As in 1951 there was alsc a move to give.control of Indian alfairs to

‘Indian people, but again this was based on the idea of making I[ndians “equal*

swith other citizens and not on a recognition of historical rights. TIn 196]

compulsory enfranchisement was removed from the Ack.%! The basis for allowing
Indians to contrel their own affairs was expressed by Guy Favreau in his remarks
to the House of Commons in 1963 where he stated:

We must make it possible for them (Indians] of their own

free will and their own time, to. regain self-
confidence...and achieve control wunder their own
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leadership. ...This result, when attained, will eliminate
the need for special programs, special legislation and
special services. Az long as these are required, the
goal of independence on an egual footing with other
Canadians will not have been accomplished.?%

By 1967 certain aspects of the post World War Il Indian policy had become
more prominent than others. Although the concept that Indians should have
equality with olher citizens continued to exist, the idea that any kind of
special rights was inconsistent with eguality was no longer so evident. In 1967
543

Hawthorn and Tremblay prepared A Survey of Contemporary Indians of Capada for

Indian Affairs. They recommended that:

Indians should be regarded as "citizens plus;* [as] in

addition to the normal rights and duties of citizenship,

Iindians possess certain additional rights as charter

members of the Canadian community.®
The "citizens plus" concept indicates that it is possible for Indians to retain
those aspects of their special status based on historical rights while at the
same ti;e become "equal" citizens. As well, during this period of time Indian
Affairs was given status as an independent Department in conjunction with
Northern Development rather than being merely a branch of the Depa;tment of
Immigration and Citizenship.%*® These were clear indicati&ns that speciél rights
for aboriginal peoples is not dependent on their not having the rights of
citizens. |

The "citizen plus" recommendalbion explicitly adopts the idea that must have

been behind the continued recognition of Indians’ historical rights in the 1951
Indian Act and the extension in 1960 of the vote bto Indians without taking away
their tax exemption. The Hawthorn/Tremblay repert was published by Indian Affairs

showing some acceptancelol it by them.®® The Minister of Indian Affairs, Arthur

Laing, appeared to adopt the “citizen plus" concept in a 1968 publication

Choosing A Path where he stated thalt "egquality must include the right to choose
a way of life which recegnizes the Indian values and also the right to enter the

mainstream of Canadian life."®

This represents a continuation of the idea,
first seen in the late 1%40's, that Indians could retain certain aspects of their
culture. However, with the creation of the "citizen plus® concept, this idea was

extended to include a recognition that not only Indian culture but also Indian
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special status could ana should be retained.
Regardless of how far the government may have come towards accepting that
Indians could have aboriginal rights and the same rights of other citizens, the

1969 Statement of Lthe Governmenk of Canada on tndian Policy™® was o clear

rejection of Lhese trends. In the 1969 "White Paper" Lhe governmenl rejected
special status both as a Lemporary measure during the process of assimilation and
as a permanent position based on Indians’ historical rights.

Assimilating the Indians or making them "egual" had been nolhing short of a
colossal failure. Assimilation had ﬁot occeurred. Indians still existed and as a
legally, economically and socially deprived group when compared “to olher
Canadians. The government recognized the desperate position of Lhe Indians and
fixed the blame on special status stating “"special treatment has made of the
Indians a community disadvantaged and apart."*® For this reason, special
status, now termed discrimination, was to be ended by removing the legislative
and constitutional basis of discrimination and providing services on a "need"
basis through the same channels as other citizens were provided with these
services.%®® By following this program the government would end Lhe special
treatment of Indians designed to ensure their assimilation.

The government seemed equally eager to end Indian special status based on
their ﬁistorical rights. The government did state "lawful obligations" should be
retognized, and for this purébse proposéd the appointment of a Commizsioner Lo
inguire into and report “upon how claims arising in respect of the performance
of treaties...and the administration of lands and moneys...[or thé benef it of
Indians may be adjudicated."“‘”uowevef, the Commissioner’'s jurisdiction was
quite narrow and this, coupled with the recognition of "lawful obligationz*,
appeared to be designed to settle claims so those rights could be térnﬁnatcd an
opposed to continued.

That the government did not regard Indians’ tré;ty or common law rightsz az
a basis for permanent special status can be clearly seen in Lhis policy paper.
The government allowed thaf it was prepared Lo give trealy Indianz transitional

"free" hunting, but, far from viewing them asz & basis for continuing special
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status, dizmissed the treaties staling:

The significance of the treaties in meeting LChe

economic, educational, health and welfare needs of Lhe

Indian people has always been limited and will continue

to decline.®?
Regarding the aboriginal common law rights these trealies were based upon, the
government stated that:

These are 350 general and undefined that it 1is not

realistic to think of them as specific claims capable of

remedy except through a policy and program that will end

injustice to Indians as members of  the Canadian

community "% :
Both the legal foundation for Indians'’ special status based on treaty or common
law rights and the "moral" foundation based on protection, civilization, and
equalization were considered and discarded, and Indian special status was to end
immediately.

Considering the unenthusiastic response of the Indian people to ending
special status, even‘when this special status involved numerous restrictions on
their lives, it should have been easy Lo predict their response te this new
policy. There was a "storm" of protest by Indians which eventually lead by 1973
Lo the withdrawal of the policy.’® Tobias contends that this later acceptance

by the government of special status legally was simply ancther repudiation of the

method not the goal of assimilation.’® Douglas Sanders, on the other hand,

" states that:

The most significant development in post-war Canadian

aboriginal policy is the acceptance of the idea that

Indian communities should have continuing special status

within Canadian federalism. BEarlier ideas that special

status was only a stage in the transition to integration

or that special status was a trap which limited the

rights of Indian pecple have given way.>*®
Sally Weaver notes that the new direction of the government, after the withdrawal
of the white paper, reflected the earlier policies of the mid-1960's and took two
forms: 1) cautious and selective reaffirmation of special rights and 2) a new
appreach to Indian consultation.®

The following statement of the Minister of Indian and Northern Affairs

Warren Allmand in 1977, would appear Lo support the conclusions of Weaver and

Sanders that Indian special status was now accepted and that increased
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consultation with Indians was to be the rule:

Our policy now is that we should only make cﬁangcs in

the Indian Act or any other Indian regulations or laws

or policies in full consultation with Indian pcople. It

is also the policy that we should not phase out Indian

stabus, but reinforce it in the ways you wish us Lo

reinforce it .
As Sanders noted, this accepltance of Indian status as a permanenl feature of
Indians' relationship to society inveolved not only a rejection of special stalus
as a means Lo achieve assimilation bult also a rejection of the idea that special
status was incompatible with Indian "equality.” 'This is evident in the remarks
Prime Minister Trudeau made in 1970 te a joint meeting of the lndian Asgocialion
of Alberta and the National Indian Brotherhood where he stated:

I'm sure that we were very naive in scme of Lhe

statements we made in the [white] paper. We had perhaps

the prejudices of small *1"* liberals, and while men at

that, who thought equality meant the same law for

everybody . *

The idea that special rights of any kind conflicts with equality appears
to be rejected. The government alsoe recognized continuing Indian special status
in a number of ways. In 1976 the Department of Indian Affairs and Nerthern
Development stated that "some degree of Indian status will continue, certainly
as long as it is perceived as negeded both by Lhe government and by people
recognized as ‘Indian’ under Canadian law...".**® This statemenlL could be
regarded as indicating that the government still viewed speéial stabus as a
transitional measure. However, what could be regarded as the final step in the
rejection of the idea that aboriginal rights are a Lemporary meagure designed Lo

deal with uncivilized people, is the protection of these rights in soctions 25

and 35 of the Constitution Act, 1982 %%

There are then a number of reasons for rejecting Lhe idea that aboriginal
individuals or groups must maintain a traditional way of life or culture Lo
continue to be entitlea Lo aboriginal rights. Perﬁaps most important iz the fact
that the basis for these rights iz prior occupation and this would not change
regardless of whatever changes there were in aboriginal groupings or aboriginal
ways of life. Equally as important are that many of Lhe changes that teok place

were forced on these peoples and that the government itsell appecars to have
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rejected the ideas that aboriginal vights are é temporary measure designed to
ensure Lhe gradual assimllation of the "uncivilizéaj aboriginal people and that
aboriginal people must chose between being citizens and having rights of
aboriginal people.

On the other hand, although there is ne reason Lo reguire that aboriginal
people continJE:%o live as thaey did wher this land was first settled by the
Furopeans, the very nature of the rights of aboriginal people requires that those
claiming thesze rights be in some respects culturally distinct from the rest of
society. A.requirement that the person belong to a group that is culturally
distinct, however, would nolt mean thab the group weuld have to carry on the same
cultufe as a particular historical aboriginal group. This would allow for the use
of broader cultural characteristics than simply lifestyle, as well as the use of

characteristics that had developed after the time of initial settlement.

D. Conclusion

A number:gf different factors, then, are involved in determining who is
entitled to the rights of aboriginal people. Both Kallen and Pentney, among
others, view these rights as collective rights. However, in addition to being
‘eollective rights, these rights are also historical rights. The collective nature
of these rights indicates that they belong to a group. The historical nature of
thése rights indicates that it is an association with an originally entitled
group Lhat entitleé a person to these rights.

Descenﬁ from those who were historically entitled is perhaps the only
workable way of determining who Loday are the lawful successors to those
originally entitled. This is particularly evident in light of changes in cultural
practices and outside induced changes to group membership through legislation.
Association with the original group through cultural practices and lifestyle
neccssarily excludes those who were forced to abandon this lifestyle and many
other aspect# of their culture. It also excludes new groups which have developed

their own culture that may be aboriginal but not specific to a particular
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original akoriginal group. Descent seems Lo be u particulaviy uselul tool in
these circumstances, that is where the group has been changed rom Lhe ouLs{dc
d;and the culture has also changed considerably since the time of oviginal
entitlement.

Hudson discusses the difficulties of determining membership Lhrough an
individual’'s relationship with a base population defined in a [inile way abt a
certain point in time.®* jle notes that it "can often be arbitrary and scrves

administrative convenience."*® There does nol seem Lo be any a priovi logical
degree or type of relationship a person should have with an histoerical group Lo
still ke considered connected to that group. Hudson goes on to [ind Lhut.thiu
method is commonly used regard%pg the distribution of benefits.** Huduon also
notes that "over time an increasi;g number of individuals who identily themselves
as indigenous may be denied status because of administrative criteria.*

The concerns Hudson raises in regard to defining entitlement based on an
association with a finite group defined at a certain point in time clearly apply
to the use of descent as a means of determining entitlement. I[ a perseon is not
required to have full “"aboriginal blood", as oné would assume is the case due Lo
the inclusion of "Metis" in the Constitution if nothing else, Lhe problem is the
degree of blood which should be required. $ince there is no self-evident logical
reason for reguiring any specific degfee of blood, such requirements could be
viewed as arbitrary.

One way of getting around this proklem is to require only some unspecilied
degree of aboriginal blecd and add another requirement. Since aboriginal righto
can only be exercised by or through a collectivity, it would neke tense Lo
combine a descent reguirement with a requirement that the perzon be a wmember of
a collectivity. However, there is still the guestion of the relationship belween
the descent requirement and the requirement of membership in a collectivily.

The characteristics of a collectivity have been conzidered and it has been
seen that a group may be a collectivity nctwithstanding that its members do not
live together in one place. To be a collectivilty, however, a group must view

itself as a single group and there must be ancestral and cultural tiez as well.
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Hone of Lhese characteristics would exclude a greoup which was not living on a
‘reserve or a group Lthat was not living in @ single geographical area. Neither
would tho_rcquirehent that the person be descended from those originally entitled
exclude such persons. llowever, if the collectivity as a whole has Lo be descended
from the aboriginal group in which the rights claimed were vested, then anyone
who iz not part of the group which can point Lo this descent would not have
rights. The resull then is that persons who belong to aboriginal collectivities
made of persons descending from different original groups would have ne rights.
This would have the effect of depriving a perscn who belongs to an aboriginal
collectivilty and who is descended from an original group of any rights.

'is solution, that Lhe whole group'must be descended from one original
group, would be compatible with the idea that aboriginal rights are ceollective
rights. This is so because entitlement would be determined based on membership
in an existing group, provided it could show it was a collé;tivity and that it
descended [rom the originally entitled group. It can be argued that the concept
of aboriginal collectivities only makes sense in relation to groups descended
from distinct aboriginal groups. The concept of "Indian“3is-somewhat unigue in
that it originated as a label applied, not by members of a group in reference to
themselves, but rather by ocutsiders to what they perceived to be a group. One
author notes that, although "the guestion: ‘What is an Indian?’ ought logically
Lo precede consideratigg;of Lhe nature of Indian groupings...most definitions of
Indianness which havﬁfsome claim.to validity include, to a greater or smaller
‘degree, reference tc‘i'\\groupings."566

The natural gr§upings, then, were not all Indians as one, but rather
distinct groupings of people whose only commen feature was their prior exisktence
in Americagﬁaggre the coming of the Furopeans. Hertzberg makes this point when

she noLes Lhal:
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The men who rediscovered America in the
fifteenth and sixtecnth century had namows
for themselves which indicated Bsome

s recognition of a common idenLily. Whatever
part of the 0ld World they came [rom and

however deep their divisiens, they were
alsc Furopeans, sharing a senue ol place
and differentiating themselves [vrom men
elsewhere.®

o

She goes on to note that, on the other hand:

.The men whom the Europeans discovered on

these continents seemed Lo have no such
common ideas of themselves. Theiv sense of
place was localized and their religiona
Lribkal.s3®®

She states that, in fact, "the indigenous societies of the New World werce in many

important respects far wmore culturally diverse Lthan

B

discoverers. "*®

Although Indians as a group did not exist

thouse of the

as a social or

political entity, they were congidered a single group by Buropeans Lo whom "their

resemblances outweighed their differences."®®

Logically, then it could be argued that those who are entitled to these

rights must be distinguishable as the descendants of a particular group of

aboriginal people since "Indlans" did not exist as a group when the righlts were

created. However, it must not be forgotlen that aboriginal collectivilties can and

have evolived over

time. Patterson makes Lhe point that:

The Indians, of course, did not- think of
themselves as "Indians", this calegory wao
invented and applied by the [Europeans and
eventually taken up by the people so
denominated. .. [who] far from having a
common sense of identity and purpose...werc
very diverse in thelr pelitical
groupings.®’!

The possibility exists then for the elements of various diastinct aboriginal

collectivilbies Lo merge over Lime and become a group identifiable on the basziz

of being "Indian".

It haz already been seen that this evolution alone should not

be regarded as ending the rights of Chese people.

The idea that aboriginal groups today must be identifiable agz Lhe

descendants of a particular historical aboriginal group would involve a rejection

of both the idea thal’ aboriginal peoples can change over time without losing

their rights and the idea that only changes to the group donec by the group itself
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can alfect who jz entitled to these rights. If one rejects the idea that an
aboriginal group must be descended as a whole f[rom a single coriginal group, then
the question is what group is entitled. If it was accepted that no group exists
which reflects the original group entitled ta the rights, Lthen the solution zould
be Lo recognize all the descgndants of the original group as having rights. This,
however, may in part be a réjection of aboriginal rights as collective rights
. hecause this group may or may nobt consider itself a single Qroup at this time or
exist as a group. However, the c¢ollective nature of these rights could be
récognized by requiring that the person be a member of a group identified on a
more general level as aboriginal or "Indian". The collective nature of Cthese
rights would also be recognized in the fact that it is descent from a group which
entitles a person.

This solution does present sdme problems. The argument could be made that
this would not be workable because the rights must be exercised by a group not
by a coalition of members ffom various groups who are associated only by descent
with certain rights. This would only be true, however, _in the case of rights
which are collective in the sensze that they must ke exercised by the group as a

whole. As has already been seen, all the rights of aboriginal people do not come

s
.

/i/ns definition of collective rights. Even in the cases where the rights

withiny
must_bé:exercised by the groﬁp as a whole, if it is remembered that determining
who is a member is the function of the group and that the group is only
recognized for the purpose of determining who has the power to determine
membership, then these matters could be worked out internally. 5

Alternatively, the persons who are recognized as having rights, but who are
not part of a group made up entigely of people who are entitfgd to those
particular rights, could have their rights recognized in a way that teok this
into consideration. This would include the idea that the originally entitled
groups are now represented by both these more general groups and the groups who
are descended from a particular group. In other words, the rights of those groups

consisting of mixed ancestry may have Lo be fulfilled in other ways than by

having their members join the group from which they were descended.

7
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The conclusien that a person need nol belong to a group which is cntir;}y
descended from a single original aboriginal group to be entitled Lo the rights
of aboriginal people would have tﬁe effect of dividing limited resources among
more persons. Natural resources, by thelr nature, exist in finite amounts. The
rights of aboriginal people are limited by the fact that new rights are not
created simply because aboriginaliéroups may have evelved or changed over Uime.
They are also limited by Lhe extent to which Cthe government is prepared Lo
recognize them, although this has changed to a certain extent with the enactment

of section 35 of the Constitution Ackt, 1982. The limits based on historical

occupation, customary law, and treaty terms could be addressed through a more
generous interpretation of these matters when necessary. These c¢onceplts
themselves are flexible enough to accommodate all the descendants of the
aboriginal people in some form. The real limit is the amount the government is
going to spend, and this cannot determine entitlement in principle.

The idea that aboriginal groups entitled to rights of aboriginal people do
not need to exist in the same form as they originally did to be entitled to
rights can be seen in Pentney's discussion of how te define "Metis".’™ The
reason for this appears tc be that the "Metis" as a people are not a static group
which ceased to evolve after the time of their initial appearance. While this iz
obviously true of the "Metis", whose eveluticn as a people cannot be denied
because it happened after the “"discovery" of Canada, it is not a phenomena that
is limited to the *"Metis". "Indian" groupings have also evolved over Lime and
have been influenced, as have the "Metis", irn their development by the presence
of the settlers who now make up most of the population of what is now “"Canada".
This approach has the advantage of recognizing that aboriginal rights were vested
in aboriginal collectivities which were social and political realities and as
such would naturally grow and change over t{ime without losing their rights, szo

long as they were not assimilated.



Chapter V

HOW LEGISLATION AFFECTS ENTITLEMENT

A. Introduction

The question of who is entitled to the rights of aboriginal people has been
considered. What will be considered now is how legislation can affect a person’s
entitlement. For this purpose, jurisprudence concerning the relationship between
the rights of.aboriginal people and legislation will be analyzed.

The principles concerning the effect of legislaticn on aboriginal common
= law rights and treaty rights Qill be discussed. An attempt will be made to
distinguish between situations where legislation extinguishes rigﬁts, as opposed
to where it regulates Lhe exercise of rights, prevents ‘their exercise, or
brea&hes them. In this regard, juriéprudence on section 35 of the Constitufion,

which protects “existing® aboriginal and treaty rights, may be relevant in so far

as the interpretation of the word “existing" is concerned. Section 35
" jurisprudence will be useful to the extenﬁ that it indicates when a right is
extinguished by legislation. |

The interpretation of the word "existing” raises other issues as well. Any
discussion concerning when a right is extinguished in the context of section 35
assumes that section 35 only protects unextinguished rights, however defined. As
wall as the divergence of opinion on what rights are extinguished, other
questions are raised by section 35. Even if it is accepted that section 3%
protects only unextinguished rights, there is still the guestion of what
alteratiqns to these rights are allowable under section BS.QThis would include
the question.of the continuing legitimacy éf past alterations as well as the
question of future alterations or extinguishment. However, because the guestion
that. is being considered is who is entitled to unextinguished rights, these
issues are of limited interest here. Assuming that there is a distinction between

legislation which prevents or restricts the exercise of rights and legislation
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which extinguishes these rights, it will be necessary Lo consider what is
required to extinguish rights. It will be seen that this may depend on the Lypo

of right and also on whether the right as a whole or an individual's entitlement

Lo an existing right is being extinguished.

B. Common Law Rights And Extingulishment

First, it is necessary Lo consider the common law position concerning how
common law aboriginal rights could be affected by legislation. The common law
position concerning how the rights of the inhabitants of a conquered dominion are
affected Dby laws enacted by the conquering state was _set forward by Lord

Mansfield in the 1774 case of Campbell v. Hall.®” Lord Mansfield stated that

sthe laws of a conquered country continue in force, until they are altered by the
conqueror* regardless of whether those conguered were Christians or pagans.®
Similarly the right of the inhabitants of a settled, as 6pposed to conquered
area, to be governed by their own laws or customs is subject to change by the

settling nation. On this point in the case of Connollv v. Woolrich the court

found that "[llegislative power alone can change local law...but even the
Legislaﬁure, would ﬁot exercise that power over countries where the local nakions
have been left in territorial possession...".¥® Jlaving stated these basic
rules, it is necessary to consider the extinguishment of common law rights to

land as well as the extinguishment of other common law rights.

1. Rights te Land

The Supreme Court of Canada considered the guestion of extinguishment of
the aboriginal commen law right Lo lands historically oceuplied in the Calder
case.’ In this case a majority of the court did not agree on the question of
whether aboriginal title could be extinguished by genexal colenial land

legislation. Three judges found that the title of the Nishga teo the area of
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British Columbia they claimed was extinguished through general colonial land
enactments inconsistent with the continued exercise of their rights. Three other
judges found that the title was not so extinguished. Pigeon, J. did not deal with
this ismsue in his judgment.

Judson, J. speaking for the three judges who, along with Pigeon, J. formed
a majority, stated, after describing aberiginal rights to the land they
originally occupied, Lhat "there can be no guestion that this right was
‘dependant on the goodwill of the Sovereign’."%" Judson, J. further concluded
that "in the present case, Lhe sovereign authority elected to exercise complete
daminion over the lands in guestion, adverse te any right of occupancy which the
Nishga Tribe might have had, when, by legislation, it opened up such lands for
settlement..."."""

Hall, J., speaking for the three judges who were in dissent, because they
did_not agree’with Pigeon, J.'s opinion on the procedural point, took a different
view. Hall, J. began his consideration of the question of extinguishment by
stating that *[o)nce aboriginal title is established, it is presumed to continue
until the contrary is proven.*’™ After considering British and American cases
on the subject Hall, J. concluded that "[i]t would, accordingly, appear to be
beyond question that the onus of proving that the Sovereign intended to
‘extinguish the Indian title lies on the respondent and that intention must be
'clear and plain’.*° Hall, J. held that the title of the Nishga had not been
extinguished noting that there “was no surrender by the Nishgas and neither the
Colony of British Celumbia nor the Province, after confederation, enacted
legislation specifically purporting to extinguish the Indian title nor did
Parliament at Ottawa."®*!

The question of extinguishment of aboriginal title was again raised in the
Baker Lake case where Mahéney, J. considered what had been decided on this point
in the Calder case.*” Mahoney, J. first noted that it is within the legislative
competence of Parliament to gxtinguish aboriginal title, but that in the case at
hand there was no specific legislation which did so.*® Mahoney, J. then noted

that there is no Canadian legislation which indicates aboriginal title must be
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extinguished in a particular way, and that the aboriginal right te hunt und (ish,
even when confirmed by treaty, is subject to regulation by general legislation
of the competent ievel of government . % Mahoney, J. held that:

Once a statute has been validly cnacted, it must be

given effect. I its neccessary eclfect is to dblLdgL or

entirely abrogate a common law right, then that is the

effect that the courts must give it. This is as tyue of

an aboriginal title as of any other comuen law

right 5%
Mahoney, J. concluded that Hall, J. could not have gone so [ar as to conclude
that specific legislation is required.s‘i.6 Regarding what Hall, J. had said
concernlng a clear and plain 1ntenL10n to extinguish being necessary, Mahoney,
J. hgld that this intention need not be found in express legislation but could
be found in legislation which is adverse to any aboriginal right te eoccupy the
land.’®” In effect, then, Mahoney, J. interpreted the requirement [or a ciear
and plain intention as going no further than the requirement for adverse
legislation proposed by Judsoen, J.

This interpretation of the Calder case on the point of how extinguishment
can be carried out was adopted by the trial court judge in the Bear Island
ecase.’® gSteele, J. noted that aboriginal rights exist at the pleasure of the
sovereign.and that "[aln obvieus corollary Lo this proposition is thal akoriginal
rights may be unilaterally extinguished by the Crown."*® He concluded Lthat
there was no doubt that the Crown could unilaterally extinguish aboilginal
rights, but that Chere was some guestion about how this could be done .**
Steele, J. then adopted the opinion of Mahoney, J. in Baker lLake that specific
legislation was not required. He concluded that “"opening up of land Lo selttlement
pursuant to...legislation {or even in the absence of legisiation} is sufficient
‘to extinguish aboriginal rights."%! This case was appealed, but the Court of
Appeal found that the rights in question had been extinguiszhed by a CLrecaly so did
not find it necessary Lo consider extinguishment by legislation, although they

did note that the Quebec Act, 1774 repealed the procedural regulrements in the

Royal Proclamation, 1763 for extinguishing aboriginal title.?
In addition to going further than Mahoney, J. or Judsgon, J. in Lhe Calder

case had gone by finding that there was no neceszily for any legizlation genecral
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or otherwize, Steele, J. also raised the idea of extinguishment by abandonment.
e held that the Indian tiltle was "extinguished because the Indians have
abandoned their traditional use and occupation of the Land Claim Area"™ and’
becauce “"there is no evidence of exclusive aboriginal use of any lands except
the Dear Island Reserve continuing to the date of commencement of the
action. "™ Phe idea that aboriginal rights to land can be lost by abandonment
may have been accepted by Duff, J. in the 1916 Giroux case, decided by the
Supreme Courl of Canada.®® The main point of decision in this case was whether
lands set apart as a reserve, Lhen surrendered and subsequently scld to an
tndian, were "Indian Lands* exempt from seizure. All the judges rejected this
view, but Duff, J.., Anglin, J. concurring, considered the nature of interests
held in reserve lands.® Duff, J. acknowledged that "in the event of the
disappearance of the Indians" their rights could be lost .%?® However, this case
concerned reserve lands not lands to which aboriginal people had common law
title, and it may not be possible to equate extinction of a people with
abandonment by a group that still exists. Bartlett notes that loss of common law
rights by abandonment is in conformity with American authofity and gqucotes from
an American case where it was held that:

Indian tribes, in the absence of treaty reservation,

nave only an occupancy and uge title...and when an

Indian tribe ceases Ffor any reason, by reduction in

population or otherwise, to actually and exclusively

occupy and use an area of land...such land becomes the
exclusive property of the United States.’® [emphasis

added]

Certain conclusions can be drawn Erom.these cases which specifically dealt
with the question of extinguishment of common law rights to occupy traditieonal
lands. There appeared fo be no doubt that theée rights could be extinguished, but
the question of how this gould be done was still an open one. Hall, J., in the
calder case, would regquire a tlear and plain intention, perhaps expressed in
legislation specilfic to that pufpose. Judson, J.. in the same case, would simply
require that the legislation be inconsistent with the right centinuing. Two lower
courl cases appeared to have favoured the view of Judson, J., although Mahcney,

J. in the Baker Lake case, would still require a clear, but not an expressed,
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intention to extinguish. Steele, J., in the Bear lsland case [ound that
extinguishment was possible even without legislation, if exclusive occupation was
destroyed through any means.

In econclusien, all that can be said is that because there was no binding
authority on the gquestion of how common law rights to lands could be
extinguished, it was open to any court to adopt the views of gither lHall, J. or
Judson, J. and the Suﬁfeme Court of Canada itself would certainly be entitled to

take a different view when the issue was raised again.
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. 2. Other Common Law Rights

Whatever may be the requirements to extinguish common law rights to an area
traditionally occuplied, it is necessary to keep in mind that these requirements
would only apply to this situation. Different considerzltions could apply to the
extinguishment of common law rights which do not, by their nature, involve
exclusive occupancy of the land. It will alse be seen that different
considerations may apply to the extinguishment of treaty rights.

An example of where different considerations could apply to extinguishment
of a common law right may be the right to hunt and fish over traditional lands.
This right may not be extinguished by general land legislation. It could be
argued Lthat general legislation would not extinguish this right whether Judson,
J.fs, Hall, J.'s or even Steele, J.'s requirements were used. General land
legislation could nol be interpreted as clearly and plainly or specifically
showing an intention to extinguish these rights. It alse would not be
inconsistent with the continued existence of these rights; because even if the
land was setitled this right could still be exercised. However, the manner in
which hunting and fishing rights can be exercised may be modified by settlement
of an area because of concerns such as safety and conservation.

It must also be remembered that these cases dealt with the extinguishment
of the right itself, not the extinguishment of an individual's entitlement to an
existing right. It seems c¢lear that mere exclusion from the Indian Act is not a
bar to claiming common law rights. In neither the Calder case or the Baker Lake
case was thekquestiOn of whether the group claiming the rights'was made up of
registered "fndians" raised.*® The Baker Lake case was a claim by Inuit who by
definition are not included in the Indian Act.%

It is implicit in the dissent and the judgment of the majority in the

Dumont case, at the Court of Appeal, that exclusion from the Indian Act alone

does not answer the question of a claim to land originally occupied.®?® Twaddle,

S

. - . T, . . .
J.A., for the majority, when ¢5nsidering the legal basis for a land claim by the

Metis, noted that Lheir rights may have been extinguished by the Manitoba Ack,
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‘but did  not mention the exclusion of "half-brecds® from Lhe Indian Acl as a
factor.®! The Supreme Court, in overruling the Court of Appeal and allowing Lthe
case to go to trial, assumed at least the possibility Lhe Metis could have the
aboriginal land rights claimed, since only then could the declaration sought
advance their cause in having these rights fulfilled."™

Steele, J., in the Bear Island case, clearly did nol view the Indian_ Acl
aqrcontrolling who is entitled to common law rights." This case invelved a
cigém for aboriginal title to a large area of nertheastern Oontario. The aclLion
was taken on behalf of all members recognized by the *“Indians® Lhemselves, and
rgﬁerred to as the tribe, and on behalf of Lhe registered band membors | 40
Steele, J. considered the guestion as to whether who was entitled to common law
rights was determined by legislation.zHe noted that although rarliament has the
exclusive power to define who "Indians* are under seckbion 91{24) of Lhe

Constitution Act, 1867, it has not done so either generally or in respect to who

has aboriginal rights.®® Hle went on Lo consider the question of who i=
entitled to assert aboriginal rights at commoﬁ law. Tt was argued before him Lhat
only registered&lndians were entitled to claim such rights.®”™ le noled that
aboriginal rights pre-date any treaty or the creation of any reserves, and Lhen
he concluded that to share in aboriginal rights "a person must be recognized by

hﬁza pband as an Indian, but need not be a registered Indian as defined by the
Act. "%

Steele, J.°‘s conclusion on this point makes IL clear that he regarded
extinguishment of a person’s entitlement to common law rights on a different
basis than extinguishment of the rights themselves. lle did not even address Lhe
possibility that the rights of these excluded by the Indian Acl were extinguished
by their inability to exercise these righls, despite the Lact thal he found thal
common law rights themselves could be extinguished in this way. Thoze who are not

covered by the Indian Act could be regarded as being unable to crerciue common

law rights in a reserve because the Indian Act prevents them [rom exercising any.
rights regarding reserves.®® This decision was appealed bul Steele, J.'=

conclusions concerning who could assert common law rights were not addressed by



Lhe Courl of Appeual."™™

The difficulty iz that these cases do not neceszarily answer the guestion
of whether the Indian Act extinguished the rights of persons excluded Lo the
rightz contreolled by the Act. The lands to which common law title was claimed,
in these cases, ircluded lands not covercd by the Indian Act because they were
not reserves. However, the judgment of Steele, J., at least, strongly implies
that the Indian Act definitions are irrelevant to who is entitled to common law
rights.

The cases which specifically dealt with extinguishment of common law

b

aboriginal rights to land left many questions unanswered. They did not
conclusively determine what is required to extinguish common law aboriginal title
to land, or deal with thew questicn of what test should be applied when
extinguishment of a different type of common law right is being considered or
when extinguishment of an individual’s entitlement Lo an existing right is in
question. Another :guestion which is not answered by these cases is the
relationship between them and cases where legislation is held to override
aborigiral rights, without the queétion of extinguishment being considered.

It could be that rights of aboriginai peoples, although they can not be
exercised to the extent that legislation restricts them, may nevertheless be
unextinguished. This would allow the paramountcy of legislation over these rights
to continue, but’ would require something more to actually extinguish' these
rights. The likely reason why such a distinction was never considered, before the
enactment of section 35, is that it would be of no practical consequence whether
the legislation rendered the rights unexercisable or extinguished them. In either
case the person would not be able to benefit from the right in question. This
distinction between extinguishing rights and regulating or breaching them was not
developed until the word "existing” in section 35 was considered by the courts.
llowever, it is possible to see the roots of this distinction ‘in the difference
between the way the courts.dealt with extinguishment of aboriginal title as

compared Lo the regulaticn of aboriginal or treaty hunting and fishing rights by
legislation. RN



124

The Supreme Court of Canada considered the cffect of legislation on
aboriginal hunting and fishing rights in the Derriksan cane™, decided alter
the Calder judgment. In this case Che Appeal Court had relied on auLheritics
concerning the effect of federal legizlabion on treaty vights te find that any
right the defendant had te fish in his tribe’s traditicnal hunt ing grounds was
subject to federal legislation.®! The Supreme Court ol canada upheld Lhe
decision of the Court of Appeal. Laskin, J.. in delivering the decision of the

court, stated that "{o]ln the assumption that...there ig an aboriginal right te

figh in the particular arvrea...we are all of Lthe view Lhat the Fisheries

Ag;...which so far as relevant here, were validly enacted, have the elffecl of
subjecting the alleged right to the controls imposed by the Act...".°?

Tt may seem strange hhat, in considering the effect of legislation on
aboriginal common law rights, the decision in Lthe Calder case on Lhis peoint was
not considered either by the appellate court or the Supreme Courlk. However, a
careful examinaticn of the wording used in this case shows that the courts did
not regard this as a guestion of ‘extinguishment. They appeared simply Lo be
upholding the rule that legislation had to be complied with because of Lhc
paramountcy of parliament. This is not a dlstlnct%on that Mahoney, J. made in the

Baker Lake case, where he considered cases regarding legislative override as

applicable to extinguishment.®? However, it may be the only explanatieon for the
different approach taken in Caldexr when compared to Derriksan.

The distinction between restricting the exercise "ol rights and
extinguishing them may have been made in the Xruger case.®'* This case, decided
by the Supreme Court, concerned whether provincial legislation could ovcxrldc
aboriginal hunting rights. One issue which was raised was whether the ruling, hy
the Court of Appeal, that these rights were subject to the legislation in the
circumstances amounted to a “ruling...that aboriginal hunting rights could be
expropriated without compensation, and without explicit federal legislation. """
Dickson, J. simply found that the decision did not cencern “"whether aboriginal

. iy

hunting rights were or could be expfdp?iated without compenszation."® lie wenl

on to say that most legislation *imposing negative prohibitions aflfects

.‘i\

T
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previously enjoyed rights in ways not deemed compensatory."®’ He concluded that
the Ack concerned as it was with *wildlife management® was "not directed to the
acquisiltion of property.""®

Tt in difficult Lo say exacltly what is meant by Lhese statements. On the
one hand, Dickson, J. could have been distinguishing between the aboriginal right
to exclusively occupy certain land and the right to hunt on such land. He may
have concluded that only in the case of rights to occupy land did the guestion
of compensation arise because property rights are involved. However, as
aboriginal hunting righté are simply an incident of akoriginal title, this
distinction seems unfounded. Perhaps what was meant was simply that the
legislation took precédence over the exercise of these rights but did not address
the question of extinguishment and fbr this reason the question of compensation
was irrelevant. Dickson, J. may have viewed the legislation as not dealing with
the acquisition of property rights because it did not purport to acquire Lhese
rights from the aboriginal people for the Crown, as treaties did, but simply
restricted the exercise of these rights.

It has been seen then that aboriginal common law Trights could be
extinguished through ordinary legislatioh of the competent level of government.
It has also been seen that there was some dispute about whether the legislation
must be specific or merely inconsistent with the ceontinuance of the rights. Even
if the rules concerning extinguishment of common law rights to land were clear,
other questions remained. These included whether different rules apply to common
law rights other than the right to exclusively occupy an area or to treaty rights
and whether different rules apply Lo extinguishment of individuals’ entitlement
to existing rights. As well, there was Cthe question of distinctionﬁbetween
legislation which simply restricts the exercise of rights and 1egislat£§n which
extinguishes these rights. It will be seen that this last issue also arises in
cases concerning treaty rights. It will also be seen that the courts in

considering section 35 of the Constitution Ackt, 1982 have gone a loné way towards

answering many of these questions.

SR

e
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¢C. Treatv Rights And Paramountcy

In addition te common law aborigind{ rights being extinguished through
legislation, they can also be extinguished through agreemenl. As was discuﬁﬂcd,
when the source of the rights of aboriginai peoples was considered, Lhe principle
that these rights can Be extinguished by agreement was the basis for the Royal
Proclamation, 1763 reserving "Indian lands" until such time as the title was
extinguished rphrough agreements with the Crown.®? Extinguishment through
agreement was, as also noted, . a major reason Lreaties were entered into.

The fact that common law rights can he extinguished by trealy raises the
.question of how these trealty rights can in turn be extinguished. In a number of
cases the Supreme Court of Canada has held thal where Lreaty rights conflict with
legislation the legislation prevails. This is subject Lo the division of powers
and to the protection in the Indian Act of treaty rights from provincial
legislation.®®® In the George case the Supreme Court of Canada simply held that
the paramountcy of [ederal legislation over treaty rights was not affected by
what was then section 87, now section 88, of the Indian Act cince this proteclion
referred to provincial legislation only.®

2 consideration of the exceptions to eﬁe paramogntcy of legizlation due to
the Indian Act and the di&ision of powers iz beyond the scope of this work. What
will be considered are the rules concerning the paramountcy of legislation

generally over Ctrealy rights, assuming that the legislation iz within Lhe

constitutional powers of the enacting body and that the excepltion in the lndian

Act does not apply.

one of the early Supreme Courlt of Canada deciusions dealing with the
relationship between treaties and federal legislation was the Frafgls case,
decided in 1956.52 Much of this case concerned whether the Jay Trealy was
treaty of peace and as such enforceable without domestic legislation. Kellock,
J., Abbott, J. concurring, did not consider whether the Jay Treaty came Into
éﬁfect without legislation, but only considered whether, assuming it did, the

rights under it had subsequently:been affected by legislation.

14
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- independent of legislation.®
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On Lhis peoint Kelleck, J. concluded that the lndian Act offered no
protection of the right alleged.® lle then concluded that "the provisions of
the Indjan Act constitute @ code governing the rights and privileges of Indians,
and excepl Lo the exltent that immunity from gencral legislation...is to be found
in the I'ndjan Act, the Lerms of such general legislation apply to Indians equally
with other citizens."$* Although Kellock, J. did not phrase it in these terms,
he appeared to conclude Lhat general legislation overrides any rights that
Tndianz may claim. He did not express his opinion in terms of extinguishment, but
simply held that the rights were affected in that the legislation applied. This
iz similar to the distinetion in some cases dealing with common law hunting
rights between extinguishment and the application of legislation. His opinien
thalt Indians have only the rights specified in the Indianr Act may be outdated
since the Calder case and other cases which accept that Indian title exists
5 however, Gthe rule that federal legislation
applies regardless of any.rights that it may negatively affect became accepted
as thé standard rule in the relationship between legislation and both common law
and treaty rights. L
:ﬂ}most ten years later in 1964 the guestion came before the Supreme Court
again in the Sikvea case.®® Hall, J. speaking for the Supreme Court, adopted
the reasoning of Johnson, J.A. in Cthe Northwest Territories Court of BAppeal.
Hall, J. stated:
On the substantive guestion involived, I agree with the
reasons For Jjudgment and the conclusicons of Johnson,
J.A., in the Court of Appeal. He has dealt with the
important issues fully and correctly in their historical
settings, and there is nothing which T can usefully add
to what he has written.®”
Hall; J. did not simply agree with the outcome reached by Johnson, J.A. He also
agreed with his reasons for coming to these conclusicns. For this reasén, the
judgment of Johnson, J.A. can be regarded as having the authority of a decision
of the Supreme Court of Canada.
As would be expected, following the Francis case, Johnson, J.A. found that
the valid federal legislation applied notwithstanding the existence of treaty

rights. Speaking of the treaty in question, Johnson, J.A. stated “[t]his ‘promise
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and agreement’, like any other, can, of course, be breached and theve is no law
of which I am aware that would prevent parliament by legislation, propevly within
s.91 of the B.N.A. Act, from doing so. wi28 pAfker considering the termg of the
treaty and the legislation in question, Johnson, J.A. concluded "Lhe rights given
to the Indians by their treaties as they apply Lo migratory birds have been taken
away by this Act and its Regulations. " jle asked "[hlow are we Lo explain this
apparent breach of faith on the part of the government?" .*'" Johnson, J.A.
answered this question by stating *I cannot believe thalt the Government of Canada
realized that in implementing the Convention they were at the same time breaching
the treaties that they had made with the Indians....[ilt is mere: likely that
these treaty obligations were overlooked. "t Finally, Johnson, J.A. simply held
that "I can come Lo no other conclusion then that the Indians, notwithstanding
the rights given to them by their treaties, are prohibited by this Act and its
Regulations from shooting migratory birds out of season, "

The way that Johnson, J.A. expressed the relationship between the treaty
rights and the legislation supports the idea that he regarded Lhis legislation
as being enforceable despite the existence of trealy rights, not as extinguishing
them. Quite simply, it is not possible for legislation te be in breach of rights
or to apply whotwithstanding® rights, if by virtue of that legislation theze
rights no longer exist. As well Johnson, J.A. never used the woird “exLinguish"
in his judgment to refer to the effect that the legislation had on Lreaty rights,
Indeed if a "clear and plain" intention is required to extinguish Lhese rights,
as Hall, J, held in the Calder caze®?, Johnson, J.A. specifically found Chat
there was no such intention.

Seme other cases applying these Supreme Court of Canada decisions,
regarding the relationship between federal laws and Lreaty rights, also lend
themselves to the distinction between the doctrine of extinguishment and the
doctrlne of paramountcy. The New Brunswxck Court of Appeal case, k. v. Francizs,
decided in 1969, concerned whether a treaty right teo fish was protected against
federal legislation.®® Hughes, J.A., for the Court, concluded on the basis of

the Sikvea case, ameng others, that "legislation of the Parliament of Canada and
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kegulations made thereunder, properly within s.91 of the B.N.A. Acl, 1867, are

not qualified or in any way made unenforceable because of the existence of rights
acquired by Indians pursuant LO treaty." lemphasis added] .%® Hughes, J.A. went
on Lo say that "even if the appellant had established...a right to fish...had
been conferred by an Indian trealy, the benefit of which he was entitled Lo
elaim, such right could afford no defence."$¥ The fact that Hughes, J.A. spoke
of an existing or established right points to the conclusion that the federal
legislation was paramount over the right. but did not extinguish it.

The Supreme Court of Canada again considered the guestion of extinguishment
of treaty rights in the Simon case, which was decided in 1985 but dealt with a
charge that was laid before the new Constitution was enacted.®’ What is
interesting about this case is that since it concerned provincial legislatien it
was accepted Lthat this legislation was not paramount OVer continuing treaty
rights. The fact that the question of whether the treaty rights had been
extinguished was considered indicates that paramountcy and extinguishment are two
separakte issues.

As already noted the Indian Act protects treaty rights from provincial
legislation.®® For this reason the Crown argued that the treaty was not validly
created, that it did not protect Lhe right to hunt in guestion, that the treaty
"had been terminated or limited, that the appellant was not covered by the treaty,
and that the treaty was not a treaty referred to by Eﬁe Indian Aét's prétective
section.®’ OF these issues only the gquestion of whether the treaty rights were
extinguished is of interest here. It was argued that the treaty right to hunt
outside of the reserve had been Lerminated by extinguishment .®® This argument

was based on the commen law rule in the Johnson V. M’ Intosh®! and the

wWorcester®® cases, already discussed, that the absolute title to land,
originally ogcupied by aboriginal peoples, is in the Crown, and the Crown has the
right to extinguish these rights.®! on this basis it was argued that "the
Crown, through occcupancy By the white man under Crown grant or lease, has, in
effect, extinguished native rights in Nova Scotia in territory situated outside

of reserve lands."®!' This was supported by reference to the Calder case, among
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others .®"

Dickson, C.J.C. declined to answey this argument since he found Lhat there
was no evidence that the accused hunted or intended to hunt anywheve outside of
Lhe reserve.®® However, what he had to say aboul how extinguishment could be
shown is instructive. Dickson, C.J.C., first noted that "lgliven the serious and
far-reaching conseguences of a finding that a Lreaty right has becen extinguished,
it seems appropriate to demand strict proef of the fact of extinguishment in cach
case where the issue arises.*®’ He Ffurther found that “(ilt is impossibkle for
this court Lo censider the doclrine of extinguishment ‘in the air'; the
respondents must anchor that argument in the bedrock of specific lands.*®"
Finally, Dickson, C.J.C. stated that he did not "“wish to be taken as expressing
any view on whether, as a makbter of law, tfeaty rights may be extinguished."“”

What Dickson, C.J.C. had to say about extinguishment of treaty rights and
proof of extinguishment strongly points to the conclusion that in the cases
dealing with the paramountcy of federal legislationover Lreaty rights the
Supreme Court was not considering the extinguishment of these rights. The
analysis in these cases did not proceed along the lines suggested by Dickson,
c.J.C., of strict preoof and tying the extinguishmént to specific land. As well,
Dickson, C€.J.C. could hardly have regardéd the question of whether trealy rights
may be extinguished as something which could be lefl open for later congideration
if this had already been conclusively determined by the Supreme Court of Canada
in cases regarding the paramcuntcy of federal law over treaty hunting and fishing
rights. The doubts that Dickson, €.J.C. expressed concerning the ability of
legislation to extinguish treaty rights were not confined to situations where the
legislation was provincial. If his doubts were so conlined, the guestion would
have concerned who could extinguish these rights by law, not whether Lhey could
be extinguished. Clearly the guestion that Dickson, C.J.C. left open was whelther,
not how, treaty rights could be extinguished.

Other matters also point to the fact that the courts did not, in“thc cases
considered, decide whether trealy rights were extinguished by federal

legislation. The analysis in these cases only went so far ag Lo decide whether
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Lhere wax a conflict belween the right and the law. If federal law extinguished
a Lreaty right,: then provincial law would apply, notwilthstanding the treaty,
becausce the riéht wag extinguished. As well, the elfeclk of the legislation would
continue even after the law was repealed or amended since the right was
extinguished. The fact that these consequences were not considered points to the
fact that the question of whether the right was extinguished was not decided. The
question which remains is what rules apply Lo extinguishment of a treaty right,
assuming that the paramountcy rules do not apply in this situation.

Ihe Supreme Courlt in Lthe Simon case did not consider how treaty rights
could be extinguished in detaii and in fact, as has been seen, left open the
question of whether treaty rights could be extinguished.

The Supreme Court had ‘another occasion to consider the question of
exlinguishment of CLreaty yrights, as opposed to the paramountcy of Cfederal
legizlation over treaties, in the Sioui case, decided in 1990.°° As with the
Simon case, this case concerned whether there was a treaty, within the meaning
of section 88 of the Indian Ackt, which protected the Indians from the application
of provincial legislation. One argument made by the Crown was that the treaty in
question had been extinguished. Lamer, J., for the court, first considered the
guestion of who would ecarry the burden of proving that a treaty had been
exbtinguished. Lamer, J. held that:

Even assuming Lthat a Ltreaty can be extinguished

implicitly, a point on which I express nc opinion here,

Lhe appellant was not able in my view to meet the

criterion stated in Simon regarding the gquality of

evidence that would be reguired in any case Lo support

a conclusion that the treaty had been extinguished. That

case clearly established that the onus is on the party

arguing that the treaty has been terminated to show the

circumstances and events indicating 1t has been

extinguished,®!
Lamer, J. then appears to have adopted the rule concerning onus proposed by Hall,
J. in Calder, for the extinguishment of common law aboriginal rights. However,
he specifically refrained from deciding if other rules proposed by Hall, J. such
as the requirement for a "clear and plain" intenkion to extinguish, perhaps
expressed in legislation specific to Lhat purpose, would apply to treaty rights.

Lamer, J. went on Lo consider’ the evidence that the treaty had been
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extinguished. He considered both the Act of Capitulation of Mentreal and the
Treaty of Paris of February 10, 1763 between France and England. lle concluded
that the treaty was not extinguished by either of these actions, noting that *
[i]t would be contrary to the general principles of law [or an ugrec&cnt
concluded between the English and the French teo extinguish a trcaty_concludcd
between the English and the Hurons.*%? Lamer, J. went on Lo [ind that the “very
definition of a treaty thus makes ik impossible te avoid the conclusion that a
treaty cannot be extinguished without the consent of the Indians concerned. "

Since this case did not involve federal legislation, iL is nol clear what
relationship Lamer, J. perceived between the rule that extinguishment could only
take place with consent and the established paramountcy of federal legislation
over treaty rights. Lamer, J. considered the Royal Proclamation, 1763 but.
concluded that there is nothing in it "which can be interpreted as an intention
on the part of the British Crown to extinguish the treaty...".* Lamer, J. did
not consider what the effect would have been had the British Crown unilaterally
expressed such an intention without the consent of the Indian parties Lo Lhe
treaty.

Lamer, J. did consider the effect of provincial legislation and simply
concluded that *“the existence of a provincial sﬁatute and sub;fdinate legizlation
will not ordinarily affect® a right protected by treaty.” Lamer, J.
specifically referred to section 88 of the Indian Act in thisz regard.™

In a case decided just before the Sioui case, the Supremc Court did
consider the question of the federal power to extinguish treaty rights. The

Horseman case concerned, in part, the effect of the Natural Rescurces 'ransfer

ety

Agreements, as embodied in the Constitution Act, 1930, on the Lreaty rights of

the individual in question.®’ Cory, J., speaking for the majority, First noled
that the treaty right in guestion *clearly included hunting for the purposes of

commerce . "%

In contrast, lhe Agreement in question only protected the right
to hunt for food.®™ The question, then, was whether the treaty right Lo hunt
for commerce was extinguished by the Agreement. Cory, J. appeared Lo coenclude

that, since the Supreme Court of Canada had held on several occasionsz that the
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Matural Resources Agreemenls merged and consolidated treaty rights, they also had
the effect of extinguishing any trealy hunting and fishing rights that were not
protected by them. lowever, it could be gquestioned whether this conclusion was
justified under the circumstances. Cory, J. himself noted that the onus of
"“proving either express or implicit extinguishment lies upon the Crown. "% He
does not explain how this onus was met in the case at hand.

Clearly, the Agreements have been iLnterpreted as subjecting even those with
Lreaty rights Lo provincial regulations concerning hunting and fishing except in
the circumstances outlined by the Agreements. The Agreements, however, do not
even mention the treaties let alone explicitly extinguish the hunting and fishing
rights found in these treaties. None of the judgments referred to by Cory, J.
deal with whether the treaty rights were actually extinguished, as opposed to
simply being unexercisable or subject Lo regulation.®®! The situation, then, is
analogous to where federal regulations have restrigted or prevented the exercise
of treaty rights. As has already been seen, it is guite possible that this
resulted not from the treaty rights being extinguished but rather simply from the

N : g
paramountcy of legislaticn over these rights. The effect of the Agreements could

be to simply place provincial législation in the same position as federal.

legislation, unless the right is one which 1is protected by the Agreements
themselves. |
Despite the Ffact that the issue could have been resolved simply on the
basis that the Agreements took precedence over any treaty rights, which was as
far as the Supreme Court cases relied on had gone®?, Cory, J. appeared;to deal
with the case at hand on the basis that legislative supremacy over the right was
equivalent Lo extinguishment of the right. He considered the arguments that ‘there
was no consent to the extinguishment or compensation givén to those whose treaty

rights were .extinguished.® He c¢oncluded that the treaty - signatories did

recetive "quid pro quo" in the form of an expanded area in which teo hunt and

fish.® On the matter of consent he “simply stated that the “power of the .

federal government to unilaterally make such modification is unguestioned and has

not been challenged in this case."%® Nowever, it could be argued that the power
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which was unchallenged and well established was CLhe paramountey of (edeval
legislation not Cthe right to wunilaterally and withoul express provisions
extinguish treaty rights. ;
In any event, it is not entirely clear whether Cory, J. actbally found that
the trealty right was extinguished. He noted Lhat *it must be remembered Lhat

Treaty 8 itself did not grant an unfettered right to hunt."*® lle concludes that

“the 1930 Transfer Agreement did alter the nature of the hunting vights
originally guaranteed by Treaéi 8.5 Jemphasis added] However, he d4id nét
address whether the changes made by the Agreement would be beyond the regulation
anticiﬁated by the treaty itself.

Despite the implications in the Horseman case that trealty rights can be
extinguished implicitly and without consent, it could be argued that what was
said about extinguishment of a t;eaty in both the Simon and the Sicui cases
should apply te any situation where extinguishment, as opposéd to paramountcy,
is in questicn. Certainly, nothing was said in either case to indicate that the
rules concerning extinguishment would be different if federal legislation was in
question. The Sioui case was decided after the llorseman case bﬁ%ﬁbgger. J. made
no reference to the discussion in Horseman of extinguishment of tre;%y rights.

The paramountcy rule, unlike the rule regarding extinction of common law
rights, would likely apply equally te individual entitlement .as. to the rights
themselves. In the Chevrier case Lhe Ontarie District Court found that an
individual was entitled to treaty rights although he was nob *Indian" under the
Indian Act.%%® The treaty right being claimed in the Chevrier case, however, was
not & right controlled by the Indian Acl.®” Had the right in qguestion been one
that the Inéian Act limiﬁed to those who were “lndianf, the péramountcy rule
likely woulé have applied, but the question of whether the right was extinguished
would remain.

The power of legislation to override aboriginal or Lreaty rights appears
to have been broad enough to include changing who iz entitled Lo the rights %E
aboriginal peoples as well as determining which rights could be exerc@ged.’Untjl

the Supreme Court of Canada decision in Re Eskimo,®™ thisz attitude was aszumed
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to extend even Lo the question of who was “Indian" for the purposes of being
under [ederal jurisdiclion in the Constitution. Pentney notes Lhe position
of Ritchie, 3. in the Lavell®! case that the government essentially should have

1,92 This would in turn

broad discretion concerning who iz covered by s.91{24
mean a broad discrellion to include persons within federal legislation based on
giiﬁd). radford Morse notes thab the Indian Act controls eligibility for all
special programz and services as well as for bkenefits under other federal
legislation.®’ He also notes that' legislation had even been used as a
constitutional definition.*! It was suggested by one author that under s.91(24)
a4 "right" Lo be governed by federal law may exist making the exclusion of those
who "choose to adhere to tradiéional culture" unconstitutional.®”™ However, as
this author himself points out, the courts did in fact consider the legislative
definition cenclugive.®¢ .

The Indjian Act definition was also considered to determine who could have

rights under the Natural Resources Transfer Adreements®”’ in some cases. The.

Saskatchewan Court of Appeal in the Laprise case helq that the term "Indians" in
the Agreements did not include “non-treaty Indians®.®"® This could be regarded
as exeluding those who wére not party to a treaty, as opposed to those who were
nol "Indian" under the Indian Act. But it is clear that Weods, J.A. regarded the
definition of "Indian" in the Indian Act as the one to be used under the Natural

Resources Transfer Aqreements. Woods, J.A. noted that the Indian Act defined

“Indian" when the Agreement was entered into and that "in the context of the
matter Lhis definition would be that .intended by the,.parties...*.®”” This
conclusion, however, does not mean that the rights of those excluded from the Act
are extinguished. By its own terms it is simply an interpretation of the word in
the Agreement. 4 | |

A case did not arise where an individual alleged that the Indian Act denied
his or her treaty or aboriginal rights, but one can assume, at léast before
section 35 was enacted, that such a challenge would simply have been met with the
response that federal legislation was paramount over these rights. This, however,

does not answer the question of whether it extinguished the rights of those who
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were not ineluded within it.

D. "Existing" In Section 315 Of T'he Constitution

Tt has been seen thal common law aboriginal rights and trealty rights could
“not prevail over federal legislation. However, before section 3% was enacted no
distinction was generally made between whether the law extinguished the vright or
merely prevented it from being exercised. Constitutional rights, on the other
hand, can not be extinguished by ordinary legislation, according Lo basic
principles of constitutional law. Section 35 of the Constitution, recognizes and
affirms “"existing" aboriginal and treaty rights.®®® Whatever these rights arc,
they can not be abridged by Yordinary legislation. The difficulty is in
determining what rights are protected by/,this section or whalt rights arve
“existing". _ /2

The righﬁs which can not be affected by ordinary legislation may onlymbe
aboriginal and treaty rights subject to the full powers thaE governments had over
these rights previously. On the other hand, the rights protected may be all
aboriginal or treaty rights that aboriginal peoples ever possessed in the form
they originally possessed them, before they were alfected by legizlation. Between
these two extremes, section 35 could. be regarded as protecting only
unextinguished rights from any alteration past or ﬁuture,.or protecting theze
rights from future alteration or extinguishment only. Section 35 could also be
seen as protecting those unextinguished rights Lrom alteration Lhat does nol meet
a test of reasonableness or is not for ithe purpdséﬁoﬁ conservaltion.

The gquestion, for our purposes, however 1is nﬁt what ' rights zoection 35
protects. The question is who is entitled to such rights a; may be enforceable
by virtue of section 35 or in any other way. What must be known, Lo answer this
guestion, is whether the person is a person who ig entitied to the rights of
aboriginal peopies. Section 35 is relevant, then, only to the extent that it

/

tells us when a person‘s entitlement to the rights of aboriginal people, whether

protected by section 35 or not, may be considered extinguished by legislation.

!
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IT "existing” requires smomeLhing more than simply being unextinguished, then the
fael Lhat a right is nol "exisling” would nobt be relevanl to Hwhether an
individual's or group’s entitlement was extinguished. The situaticon that will be
caonsidered-jz when section 35 is found to protect only rights which are not
cxtinguisgéd. In this case what is sald about what makes a "right" extinguished

or unextinguished will be relevant.
1. Academic Opinion

1t may. be helpful to consider academic opinioen on when a right is
extinguished, particularly that opinion which has been judicially considered.
Blair, J.A., in the Agawa case, considered academic opinion on section 35 and
concluded that opinion is almost unanimous "that a treaty right which has not
been extinguished but merely limited or restricted by federal legislation, ig an
existing right within the meaning of secltion 35{1)."%

Blair, J.A. quoted from Pantney’'s work on the rights of aboriginal peoples
in the Constitution. Blair, J.A. noted that the literature was reviewed by
Pentney in his work and that Pentney concluded that section 35 "protects any
rights which have not previously been lawfully extinguished."®®? Pentney also
noted the aggumént made by Sanders that section 35 coﬁld not "revive rights which

had been lawfully ended."®™ 7T

he question is how can rights be lawfully ended.

Because Lhe Agawa case dealt with a regulation which restricted the
exercise of a right, as opposed to prohibiting it, Blair, J.A. did nol have to
consider whether the denial of a right meant Lthat it was lawfully ended or
extinguished. However, many of the academic opinions he considered did elaborate
on when a right is extinguished.

The academic opinions on what distinguishes an extinguished right from one
which is not extinguished include the opinion of Professor McNeil, guoted in the
Agawa case.®™ McNeil suggests that a "workable test thal might be applied to
determine whether a particular right has been extinguished or merely rendered

unexercisable would be to ask whethef the right would be restored if the



"

138
legislation affecting it was rvepealed."™™ RBlair, J.A. nelted that Profesuor
Zlotkin approved of this test in his writing on =section 3%." Pentney also
approved of this test in his work on aborigfﬁal rights in the Censtitution.®
He noted the argument made by McNeil concerning whether a right is extinguished

or simply unexercisable.®®

Pentney concluded that this avgument comes closest
to the *"mark".5%

Pentney argued that the c¢onclusion that “existing" means  “nol
extinguished", rather than "nolt subject to any restriction" is supported by
principles applicable to other rights guarantees.™" lle argued that rights, even
if they c;n not be freely exercised or asserted, continue Lo be rights.®' lle
contrasted "extinguishment" with regulation noting that regulation is nolk a final
termination of a right but a temporary and limited abrogation "which in no way
impairs the ultimate existence of the right."%® Pentney appears to interpret
the proposition made by McNeil as distinguishing between rights which can be
exercised in a limited way and rights which ¢an not be exercised at all. It is,
however, possiblg to interpret the Lest that McNell proposes as going [urther
than simply saying that restricted rights are not extinguished. In [ack, it is
possible to in;erpret it as justifying the conclusien that a breach of a right
does not extinguish it. If legislation breaching a right was changed on removed,
then the right would presumably still exist. Once the legislabLion was ncpéaled
the guestion would be whether the person was entitled in principle to the right
in guestion. Only mdtters which affect the basis of entitlement could extinguish
a right so that it could not be exercised even L[ the Jegizlalion was changed.

The same reasoning Lthat Pentney uses to Justily restrictionz not
extinguishing rights could be used to justify breaches not extinguishing rights,
Clearly-a breach of a rzght does nob mean it does not exist or, az noted, therc
could never be a violation of a right.

If only matters which go to entitlement in principle could bhe seen az
extinguishing a right, then this would justify the position of Sanders, guoted
by Blair, J.A. that *[t]he consensual loss of treaty rightsf..would be conf irmed,

but the non-consensual loss...would not be."*” If rights have been extinguished
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Lhrough an agreemenl, then this affects entitlement in principle because the
basic for entitlement i cﬂgnged.

Another'ﬁosnibility considered by Blair, J.A. is thal proposed by Slattery.
Blair, Jd.A. quoted [rom Prolfessor Slattery who ceoncluded that *“lolne must
distinguish here between a statute that specifically nullifies a treaty right and
un enactment that merely fails teo implement or observe it."® The idea that a
right can only be extinguished by specific legislation is similar to the Lest
proposed by Mall, J. in Calder for the extinguishment of common law rights to
land, that is the existence of a clear and plain intention to extinguish.

FFor our purposes it may be possible to distinguish between when rights are
being sought and when a person is seeking toe be included within already
recognized rights. Although simple denial of a right may be enough to extinguish
a right, it is gifficult to see how this could be justified as enough to’
extinguish the right of an individual to an existing right. The government may
be able to decide nol to recognize certain rights, but if they recognize a right,
Lhen not recognizing a certain person as having this right is likely not enough
Lo extinguish the entitlement of the person.

A right by its very nature applies Lo certain persons, and if that right
i1s not created by legislation, then it is not to legislation that one should loock
Lo determine who ié entitled. Tﬁe position thét some writers in the area have
taken, concerning whether legislation determines who is entitled to sectien 35
rights, illustrates that the fact Lhat a persen is excluded [From exercising an
existing right does not mean that their right is extinguished.

Pentney Leouches on this point when he:§uggests that the definition of
*aboriginal peoples" in the Constitution could be determined "based on the
current unaerstanding ol the meaning of the terms.viewed in light of the purpose
of the constitutionalu guaranz;e of rights."® If the purpose of the
constitutional guarantee is Lo protect aboriginal rights, then all those who are
entitled to aboriginal rights should be included within it. Pentney concludes
that the position that legislative definitions are controlling was not correct

regarding s.91(24) and neced not be adopted under section 35.%% Pentney notes
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that “courts would scem Lo be required {(by section %2} Lo acrulinite any such
statutory definition [as in the Indiuan:Act] Lo determine whether il is consisteont
with the Constitution.*™ lle concludes Lhat it should be clear bthal a statute
cannot deprive any person of rights that are vecegnized in Lhe Constitulion,
without adequate justification.®t"

Lysyk argues that the definition of who is included within the terms of
section 35 "is a subject appropriately dealt with in the Constitution itself, as
cpposed to statutory enactment since neither Parliament alone nor a provincial
legislature alone can determine the scope of a constitutional

w&9  MeNeil notes the inclusion of *Indian®, "lnuit® and “Metias"

classification.
implies that all of these groups have abor{ginal rights.” That is to smay that
whe has aboriginal rights under section 35 now depends on the intcrprctqticn of
this section not who the government chooses Lo recognize.

Hogg has suggested that the courts may accept government delinitions of
*Tndian®, "Inuit® and "Melis* provided “reasonable" criteria were cmployed.’™
This does not necessarily mean, however, that the courts would be deferring Lo
Parliament's right to decide. The courts could simply be adopting the
Parliamentary definitions as their own. [Even if the court did defer Lo Lhe
Parliament’s right to decide under certain circumstances, Cthe [undamental
guestion of whal is "reasonable" or indeed any criteria for determining who iu
entitled Lo aboriginal rights remains.

The fact that it was not suggested by any of these authors Lhal:a person
who could not exercise section 35 rights, because he or she was excluded [rom the
Indian Act, had no rights makes it clear thal this exclusion wus nol regarded as
extinguishing section 35 rights. If this were the case then anyone excluded, at

least before section 35 was cnaclbed, would nol have "existing" rights.
2. Case lLuw

The question of when an aboriginal right is extinguished was considered in

the Sparrow case by the British Columbia Court of Appeal.’ The court first
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detormined Lhal there wa: an oberiginal right to fizh based on the [acl that the
aboriginal group in question occupicd the tand before Lhe coming of the white man
an an organized society and that the *taking of salmen from the Fraser River was
an integral part of Lheir life &nd has continued Lo be so to this day.""® Then,
belore conslidering Lhe effect of section 35, the court considered whether this
aboriginal right to [ish was extinguished. The court noted that the only argument
Lhat the right was not existing was "the docltrine, apparently propounded in this
case for the [irst time, of ‘extinguishment by regulation’."’® The court went
on Lo describe the "major premise” of the argument as being "that the aboriginal
right to [ish was unrestricted" and the “minor premise" as being that, since
restrictions have been imposed, the right can no longer be an aboriginal
right.” The court first noted that "“[n]lo logical basis is suggested for the
proposition that a right which is restricted ceases tc be a right."" Then they
concluded that “"the ‘extinguishment by regulat&on‘ proposition has no
merit....[t]ﬁe short answer to it is thal regulaticon of the exercise of a right
presupposes the existence of a right."™

The courlt went on to consider the effect of section 35 on a right that was
unextinguished when section 35 was “enacted. Since this deals with the question
of the protection aflforded by section 35, not wbo is entitled to aboriginal
rights, it is less relevant for our purposes. On this peint the court concluded
thalt "[t|here continues Lo be a power Lo regulate the exercise of fishing by
Indians even where that fishing is pursuant to an aboriginal right but there are

w18 phe court further concluded that "where the

now limitations on that power.
Indian food fishery is in exercise of an aboriginal right, it is constitutionally
entitled to such priority....[[lurthermore, by reason of s.35(1) it is a
constitutionally protected right and can not be extinguished.;mg

In this case, then, it was held that rights which were net extinguished
before sectioﬁ 35 was enacted are protected by section 35, alfter its enactment,
from being extinguished and the power to alter them certinues but is more
limited. This may be relevant to whether a person is entitled to rights covered

by section 35 only because, if their section 35 rights were not extinguished
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before Lhis section was passed, they cannot now be ext inguished. 'Tho Sﬁpremc
‘Court of Canada judgment in this case will be contidered at a lalker point.

The questions of what rights are protected by section 3% and whether
regulations can extinguish a right was again considered in N. v. Avcund, decided
by the Alberta Court of Queen's Bench.™ Conrad, J. began by noling that there
is “general agreement that s.35{1} dees not have the effect of reviving Lrealy

atll

rights which had been extinguished prior to April 17th, 1982. In support of
this conclusion she noted the writings of lloegg, MeNell and Slattery .’ llowever,
Conrad, J. identifies the "real dispute" as being between the interpretation that
section 35 entrenches the rights subject to the regulations existing when the
Constitution was enacted and the interpretation that secltion 3% entrenches Lhe
rights in their original form.””’ She concludes that:

prior regulations passed are not equivalent to

extinguishment. Regulation and extinguishment are

fundamentally different concepts. A right that has been

extinguished ceases Lo exist. On the other hand, & right

that is regulated even to the point of unenforceability

does not necessarily cease to exist, it is merely

rendered dormant until the restricting regulation is

repealed or altered.”™ :

In support of this conclusion Conrad, J. noted Lhe Court of Appeal judgment
in the Sparrow case, as well as Lhe Lest proposed by McNeil that unextinguished
rights are rights which would be restored it the lcgislaéion wazs c¢hanged.’®
Conrad, J. also found support for her conclusions by considering the purpose
behind .the presence of the word "existing" and Lthe fact thalt it would not be
"reasonable® to constitutionalize the regulaticons in existence at a certain paint
in time.”® Finally, Conrad, J. considered the Sikyea case and noted that the
judgment of Johnson, J.A. in this case witgelf implicitly recognizes thalt Lhe
right is still in existence though not anforceable. "'’ She then concluded that
although "Parliament could pass legislation that has the elfect of suspending or
interfering with the exercise of the right and in doing so may have breached the
treaty....[ilt did not in my opinion extinguish the right.»"* The judgment of
Conrad, J., concerning when a right is existing and when il is extinguished was
adopted, by the Manitoba Queen’s Bench in the Flett case. 't

In principle it is easy to agree wilh the concluzsion of Conrad, J. thal a
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breach of o right would not affect its existence. It could be argued Lhat the
breach of o right, like the regulation of a right, presupposes the existence of
the right. Il any right which was breached was said to not exist, there could

never be such a thing as o vielation of a right. Rights by their nature speak to
entitlement in principle. A person who is entitled, based on the principles which
called thc.right into existence, should not be regarded as any less entitled
because their right has been denied. In the context of who is entitled to the

rights of aboriginal people, this could mean that a person who has a claim to

special Lreatment based on original occupation should not be regarded as no
entitled to these rights because his or her claim has not been recognized or has
been denied.

A similar issue was considered by the Ontaf&o Court of Appeal in the case
of R. v. Agawa.’™ As in the other cases, the court considered the effect of
section 35. Blair, J.A. noted that "existing" c¢ould mean "estaklished by a treaty
at the\Lime the treaty was executed* or "rights which could be exercised after
restriction or limitation by federal law on April 17, 1982...".7*! Blair, J.A.
noted Lhat in the Saskatchewan Court of Appeal case of R. v. Eninew'*? the court
did neolt decide between these two views because they found that the right as it
originally existed was subject to regulation.”™ Blair, J.A. then noted that a
different apbroach was taken in the Sparrow case, in the Court of Appeal, and
noted cases which had followed this decision.” He also noted the approach
taken by his court in R, v. Hare And Debassige, which will be considered, but did
not find he was bound by the decision in this latter case on section 35 since
this part of the decision was obiter.’

In the end Blair, J.A. apparently accepted that section 35 can only protect
rights which are unextinguished. lle Equﬁd it necessary to state that "it seems
to me that it is impossible to say that this right dees not exist....{alt most,
it has been rvestricted by the requirement that Indians be licensed before
exercising it."’™ Blair, J.A. then concluded that the unextinguished right
could be regulated but the regulation must be reasconable for the purpose of

conservation .’

iy
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The position that section 35 protecls unextinguished rights and that rights
are not extinguished by regulation was also accepted by thé Appeal Division of
the Nova Scotia Supreme Ceourl in the Dennv case.’™ In thig case the defendanta
were charged with fishing for salmon with o net contrary to Lhe [ederal
legislation. Clarke, C.J.N.S. began by noting that aboriginal rights, RUEDM““ Lhe
right to fish, can ke extinguished Lhrough federal legislation or by voluntary
agreement .’ Clarke, C.J.N.S. went on to find that there was no agreemant
extinguishing the rights in question.”® Clarke, C.J.N.&. then considered the
proposition thalt these rights had been extinguished by regulaticn passed pursuant
to the legislaticon in guestion. The Crown argued that "{i]|f regulations manilest
a sovereign intent ‘necessarily inconsistent’ with the continued existence of the
aboriginal right, as opposed to merely regulating its exercise, Lhen
extinguishment will result."™ Clarke, C.J.N.S. nocted that the yegulatiéns
themselves made provision for giving Indians or members of bands licences Lo fish
for food and that the concept of extinguishment by regulation wasg rejected by CLhe
British Columbia Court of Appeal in the Sparrow case.** Clarke, C.J.N.S. then
concluded that this right had not "been extinguished thpough Lreaty, olher
agreement or competent legislation.*”®

It seems clear that Clarke, C.J.N.S. accepted the distinction between the
question of paramountcy and extinguishment. Clearly, belfore seclbion 35 way
enacted there was not an unfettered right to fish, as this was limited by the
legislation in question. However, Clarke, C.J.N.38. did not regard these rights
as being extinguished to the extent thét Lhey could not be exerclséd when secltion
35 was enacted. This is clear from the [lact rchat he accepted that =zection 35
could only protect "unextinguished" rights and then went on Lo consider what
protection this section offered to the unextingulished aboriginal right to fish
in gquestion.”™ Clarke, C.J.N.S$. found that Lhe right which was protected was
the right as it existed on April 17, 1982, rthat is the right subjecl Lo Lhe
ability of the Federal Government;ﬁo regulate its exercize.’ lowever, as in
the Court of Appeal judgment in the Sparrow case, he [ound thal there was nolb an

unlimited right to regulate. Before section 35 was enacted the ability to
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requlate was unlimited, but this did not extinguish the right to the point that
it only existed ;ubjcct Eo that complete ability Lo regulate. Clarke, C.J.N.S.
adopted the ﬁcst, used by the Courl of Appeal in the Sparrow case, that the
regulations must give priority to the Indian f[ood [ishery over other uses.™®

In Hare the Ontario Court of Appeal in an earlier case also Look the view
that section 3% only prolLected unextinguished rights, but took a different view
concerning what this meant.’ This case concerned treaty fishing rights in
conflict with federal legislation which prevented gill-net fishing. The treaty
in question cowld:-he seen as contemplaLting regulations since it gave the
signatofiea the same rights and privileges regarding fishing as may be lawfully
enjoyed and 9xercised by "white settlers”. The court concluded that this right
had been extinguished before section 35 was enacted and cogld not be revived by
secbion 35.7" However, what was said about section 35 in this case is obiter
because the court held that section 35 did not apply when, as in this case, the
offence took place before it was proclaimed.’?

| Courts have taken the position in other cases that extinguishment could
take place by breach or regulation of a right. However, it is not entirely clear
in all these cases whether the f{ederal law was held to continue to apply because
it had extinguished the right or simply because the paramountcy rule continued
to apply, at least to legislation enacted befecre section 35 was in force.

R. v. Googoo is a case where the court clearly accepted that legislation
which restricted the exercise of rights resulted  in those rights being
extinguished.™® 0O‘Connell, P.C.J., of the Nova Scotia Provincial Court, found
that section 35 protected only unextinguished rights.’' He then found that a
federal law preventing possession of certain types of fishing nets had
extinguished the accused’'s rights to fish ini&his way. 0‘Connell, P.C.J. stated
Lhat "fwlhatever Lreaty rights the accused’s ancestors may have enjoyed...had
become lost by operation of law well before the charges were laid® and "[s]ection
35(1). does not have the effect of reviving treaty rights that had been
extinguished. "™ 0'Connell, P.C.J,. interpr;ted the Simen case as simply

affirming the subordination of provinciai: law. to tfeaty rights.’ It has

LA
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already been seen that an argument can be made that Dickson, C.J.C. in thig case
was considering extinguishment of treaty rights generally, nol just by provincial
law. O‘Connell, P.C.J. went on te find that if Chere was an aboriginal vight it

was subject Lo the same consltraints as a treaty right.™

Other courts have not been as clear aboul the basis on which thoy [ind that
o
section 35(1) does not protect aboriginal or Lreaty righlts [rom federal

legislation, enacted before section 35 was proclaimed. The New Brunswick Court

[
of Queen’'s Bench in the Martin case simply held that “tallterations or
extinguishment of those [aboriginal or treaty] rights which came into effect

prior to the Constitution Act of 1982 were not affected by that AclL and continue

to be legally effective."™® This court took essentially the same position in
the more recent Nicholas case where it was held thal "‘existing aboriginal and
treaty rights’...can only be taken Lo mean those rights as they existed on April,
17, 1982, i.e. aé medified by the earlier enacted" legislation.™® The judgement
of the Ontario Provincial Court in the Sutherland case makes it clear that
Cloutier, ?.C.J. regarded the paramountcy rule as continuing to apply to
legislation passed before section 35 was enacted.” Cloutier, P.C.J. simply

held that “ [w]lhether the Migratory Birds Convenltion Act merely abrogalbes,

extinguishes, renders.unexercisable or merely restricts the exercise ol Lrealy
rights is purely academic because the Supreme Court of Canada judgments Lhat I
have feferred tc are still in existence and binding on this court and this court
is not prepared to rule differently."”® The decisions Lhat Cléﬁuler. P.C.d.
considered included the Sikvea and the Derriksan cases dealing wilth the
paramountcy of federal law.’*

All of the cases considefed go far have in common the Ffact Lthat b is
accepted that a right which is extinguished cannot be protected by mection 35.
There is some difference of opinien in these cases concerning what iz meant,
however, by unextinguished. In the Cougﬁ;\of Appeal judgments in Lhe Sparrow,

Agawa and Denny cases it was concluded that regulation of a right doesz nolimean

that it is extinguished. However, this still left open the quéstion of whether

a right that is breached or denied iz extinguished. in the Arcand cane the Court
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of Appeal judgment in the SZparrow case and other sources were used to draw Lhe
conclusion that a breached right iz nol cgtinguiﬂhed. On the other hand, case law
[rom befare section 35 was enacted wasz used Lo conclude in the Hare case that a
right which could not be exercizsed due to legislation was extinguished. However,
Lhe conclusion in this case was, as noted, only in obiter. Other cases have

cither Ffollowed the Courls of Appeal judgments in the Sparrow or Hare ‘cases, or

elie have nalt clearly addressed the gquestion of whether the right in guestion was
cexlbinguished.

Based on the distinction, already considered, between extinguishment cases
and paramountcy cases developed before section 35 was enacted, it could be argued
that it is not correct to equate the paramountcy rule with extinguishment. It is
sJLmitted that if thé courls are going to take the position thalt section 35
protects all unextinguished rights, the question of how rights c¢an be
extinguished must be addressed ang that paramountcy cases, decided before section
35 was enacted, are not helpful in this regard.

An approach similar te that Laken in the Calder or the Simon cases, where
cktjnguishment was specifically considered, should be followed. This would
require a resolubion of Lthe unresolved issues in the area of extinguishment,
including whether specific legislation is required, what evidence can be used to
show a clear and plain intention, how rules-regarding extinguishment of common
law rights to occupancy apply to other common law rights, how and even if treaty
rights can be extinguished, and, finally, whether the rules are different
concerning extinguishment of individuazl entitlement as opposed Lo extinguishment
of the right itself.

When the Supreme Court of Canada considered the interpretatioh of the word
“éxisting' in section 35 of the Constitubion in the appeal of the Sparrow case
many of Lhese issues were resolved.”™ The court determined conclusively the
distinction belween regulating or breaching a right and extinguishing the right
as wol} as determining how a comnon law aboriginal right can be extinguished.
Dickson, C.J.C. and La Fofest, J., in jointly delivering the judgmenlt of the

“eourt in this case, began by noting that "‘existing’ makes it clear that the
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rights to which s.35(1) applies are those Lhal were in existence when the

Constitution Ack, 1982 came inte cffect.”™ 'They went on Lo conclude thal

"extinguished rights are net revived by the Constitulion Act, 1982.07

The Supreme Court, then, is in agrcemenl with Lhe viow, cxpreuasced in mout
other cases and in academic opinions, Lhat section 3% only protecls
unextinguished riéhts. What must be determined, however, as has been gcen, is
when a right is extinguished.

The Supreme Court, like the” Court of Appeal, rejeclted the idea Lhat
regulation of a right extinguishes Lthe right. Dickson, C.J.C. and La Forest, J.
held that "an existirg right cannot be read so as to incorporate Lhe specilic
manner in which it was regulated befére 1982 ."™ In supporl of this, Lthey nolke
that this would have the effect of incorporating "inteo the Constitutlion a crazy
patchwork of regulations."” The Supreme Court, however, went [urther than the
Court of Appeal had in emphasizing that the manner in which a right is treated
by legislation does not determine the scope of an existing right. Dickson, C.J.C.
and La Forest, J. ppinted out that academic commentary, as noted by DBlair, J.A.
in the Agawa case, supports the : conclusion that "rexiating’ means
‘unextinguished’ rather Lthan exercisable at a certain point in history, "™
Whether a right is extinguished, then, iz not, in the opinion of the Supreme
Cdurt, determined by whether the right can be exercised or by the extent Lo which
the right can be exerciéed.

The conclusion that a right is not extingulished simply becausze LU can not

be exercised is in keeping with the distinction between the doglrine of

paramountcy and the extinguishment of rights. Since Lhey were considering the

extinguishment of a commen law right te fish, not the relationship between thal
right and legislation prior teo 1982, the court considered cases which dealt with

extinguishment such as Calder, Baker lLake and Rear lLsland.’

The courlt noted the confusion in some cases belween extinguishment and

regulation. Dicksen, C.J.C. and La Forest, #. guote from Lhe Haker lake case

where Mahoney, J. stated that a validly enacted statute will be effective cven

if the result is to "abridge or entirely abrogate a common law right.*” ‘hey

5



1419
ulse noted a similar approach in Lhe Bear lsland case.’™ They considered the
view of Juduon, J. in Calder that extinguishment can Lake place through
legislation Lhal iz inconsistent with the continuation of the right, but they
adoplted Lhe Lest proposed by Hall, J. in the same case that "the Sovereign’s
intention must be clear and plain if it iz to exbinguish an aboriginal
right.*’%* The court went on to conclude that the "Crown has failed to discharge
itz burden of proving extinguishment®" in this case.™ Neither the fact that
provisions were made allowing Indians generally to fish for food nor thedfact
that at times the permits were discretionary and were given to individuals not
7 communities amounted Lo a clear and plain intention te extinguish the right.’®
Since the decigion of the Supreme Couft in Sparrow, it is possible to

conclude that a right is not extinguished simply because legislation, that prior

to section 35 would be paramount over the right, prevented or restricted the

exercise of that right. Although this case dealt with a common law aboriginal
righé&bgot a Ltreaty right, it seems likely a treaty right alsoc would not be
extinguished simply because it could not be exercised. In fact, it could be
argued Ehat Lhe case was stronger E;fifinding that a common law right was
ektinguished because it could not be exercised, since the idea of extinguishment
through non-user had been specifically rejected in the context of treéaty righﬁs
bul not in the context of common law aboriginal rights.?? It is also
possible Lo conciude that the opinion of Hall, J. in the Calder case, concerning
how a common law aboriginal right can be extinguished, has been accepted in
preference Lo that of Judson, J. As the Sparrow case dealt with a common law
aboriginal right te fish, it éan be assumed that the Supreme Court congiders the
Lest set ouk by Hall, J. to be applicable to all common law aboriginal rights
whether they concern possession of land or hot. However, as this case did not
concern Lreaty riéhts, the guestions raised by the Simon and the £ioul cases

concerning how Lhese vights can be extinguished remain.

A
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1. Conclusion

The question of whether the vight of a person, who cunnot because of
legislation excreise that right, is exbinguished has now been connidgrcd. 1t i
been seen that before section 35 was enacled federal legislation was paramount
over bolth aboriginal and trealy riéhts. However, iL has alsio been argued that
paramountcy over rights is not the same gquestion as extinguishment of these
rights.

Even before section 35 was enacLed, the Supreme Court of Canada appeated
to deal with the question of extinguishment on a different basi& Chan the
gquestion of the paramountcy of federal legislation over the rights of aboriginul
people. In the paramouﬁtcy cases Lhe question of extingu}shmeht wells nob even

dlrecLly raised so it is difficult to see how these cases could be authoritative

Q

on this point. F r this reason, it is not appropriate Lo apply Lhc rules in
paramountcy cases to the guestion of extinguishment. This is made partjculariy
clear by fhe Simon and Sioui cases where the Supreme Court considered the
question of extinguishment of treaty rights as a distinet issue from whelher
legislation could override that right;“3

When section 35 was enacted the distinction betwecen légiskation which
'extinguished a right and legislation which simply regulated the right or
prevented its exercise arose for Lhe first time. There is now conclumive
authority for the position that a right is not extinguished because it cannot be
exercised. This positien, that a right which is denied does nol cecase Lo exist,
can be supported by reference Lo the nature of rights. A right does nol cease tb
exist because it is violated any more than iL ceases Lo exislk because iv is
regulated. |
exerc1sedy the guestion of how rights can be extinguished musl be addressed.
Cases thal dealt with extingulishment of commen law rights Lo land, before secblon
35 of the Constitution was enacted, lelt many guestions open. It han hoen soeen

I

that the Supreme Court of Canada divided evenly on the guestion of whether a
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common  law uboriginal right te land could be extinguished through general
legislalion incontiutent with the exercise of the right.™ As well, it was not
clear how the principles of extinguiéhment would apply to cther commoﬁ.law
rights, Lo Lreaty rights and to the extinguishment of an individual‘s entitlement
to an exizting right.

The Supreme Courl decision in Lhe Sparrow case provided the answer to some
of these questions. The court adopted the test proposed by Hall, J. in Calder for
how o commen law aboriginal right can be extinguished. The Supreme Court would
require a clear and plain intention and would place the burden of proof on the
party attempLing to establish extinguishment. However, while the court’'s
conclusions regarding the elfect of legislation preventing the éxercise of a
fight would likely apply to both Lreaty and common law rights, since both were
subject Lo the same paramountcy rule, different considerations may apply to
exlinguishing & common law, as opposed Lo a treaty right. In so far as treaty
rights are concerned, the Supreme Court -has indicated certain factors which must
be considered, such as consent and the burden of proof, but has not specifically
adopted a méthod by which treaty rights can be extinguished.

In any case, the rules concerning how rights can be extinguished may not
apply Lo Cthe extinguishment of entitlement to an existing right. Rights
themselves determiﬁé who is enlbitled to them by'their very nature. In other
words, the principles that created the rights determine who is entitled to them.
In the case of aboriginal people the principles that. created aboriginal and
Lreaty rights was no& legislative enactment but the fact of original occupation,
customary law or agreement. Feor Chis reason iL can Ee argued that a persen’s
right Lo aboﬁiginal rights is not extinguished unless the legislation changes his
or her entitlement in principle, not in fact.

The conclusion that a person who caﬁ not: exercise any rights as an
aboriginal person because of legislation may still be entitled te these rights
is also supported by academic opinion. Both the propesition that rights are not
extinguished unless repeal of the legislation would not restore them and the

proposition that rights ave not extinguished without consent, are based on the
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idea thal rights can only be exltinguished il entitlement in principle to Lhese
rights is removed. [f these vights will only be extinguished when the basis for

their existence is nullifigd, then Lhe question becomes simply whether Lhe person

3
o
i
Y

is entitled to aboriginal ‘ights in principle.




Chapter VI

CONCLUSION

IProm thc-énalysis in this work, certain conclusions concerning who is
entitled to thé rights of aborigiﬁﬁl people and how this is affected by
legislation can be made. llow theze conclusions could be applied in a number of
difflferent ;ituations will also be briefly discussed. :

The source of the rights of aboriginal people has‘EQQn considered. From
Lhis it has Leen seen that aboriginal common laﬁ rights afgabased on occupation
or Lhe existence of customary laws at a certain point in time. The exact time
which is relevant for establishing these rights is not entirely clear as it may
have been as early as when England first showed an unambiguous intention to
acquire sovereignty or as late as when control of the area was gained in fact,
However, it 1is clear that these rights are not established because of
circumstances which exist today but because of circumstances that have existed
historically.

It was also seen that many of the eother rights of aboriginal people are
based on these common law rights. These rights, such as the treaty rights, were
initially established when the agreement was made. Therefore these rights, like
common law rights, are not based on current circumstances. fhe righEs are based
on these agreements, many of which were entered into in the past.

The rights of aboriginal people then can be regarded as historical rights
in the sense that their establishment does not depend on the current situation
but on the situation when Lhe rights were created. For this reason, it can be
concluded that entitlement to these rights today can only be established through
assoclation with the group which existed when tﬁe rights were Eirstﬂpreated.

The nature of Lhe righls of aboriginal people has also been coﬁsidered. It
has been seen that these rights were originally vested in organized societies,
but that groups other than organized socleties may be able to exercise these

rights today. This is the result of the fact that occupation ‘as an orgéﬁi&gd

N et T
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sociely i§ necessary to eskablish these righLts but nol Le centinue them obce
established. This, however, does nol mean thal Lhese righls are not colleclive
rights.

1L seems clear thab the rights [ aberiginal péople are collective vights,
and  that, as a result, they can be exercised only by < group or Lhrough
membership in a group. Whether the rights can be exercised by an individual, duc
-to his or her membership in a group, or only by the group as a whole will depend
on the type of right. It is submitted that some rights, such as the right
exclusively to occupy an area ov the right to selfl-government, can only beo
exercised by a group as a whole, but that other rights, such as hunting and
fishing rights on land not exclusively occupied by an aboriginal group as well
as ﬁénetary and some cother trealty beneflits, coulq\bc exercised by an individual
provided he or she wag entitled to do so by groué membership.

As a result of this analysis of the source and nature of the rights of
abotriginal people, it was determined that any group entitled Lo the rights ol
aboriginal people must be both a collectivity and asfociated in some way with Lhe
originally entitled group.

What makes a group a collectivity has been censidered. It has beep scen
that such things as being distinct on the basis of race and culture are
important. However, it has also been seen that Lhe Eunéamental characteristics
of a collectivity are that the group regards itself as distinct and that it is
regarded as distinct by others. In this way a group thalt is distinguishable on
the basis of race and culture could meet the definition of a collectivity even
if it was not completely distinck on these bases and even ifsit had changed and
evolved ovef time. On the other hand, a group created by legal definition, cven
if distinet on the basis of race and culture, could not be a colleclivily unless
the group and the rest of society came Lo regard it as a distinct entity.

The degrée to which a collectivity must exist as a cohesive entity and .Lhe
degree to which it must be distinct From the rest of sociely would likely depend
on which type of collective rights were asserted. If the ygroup an a whole must

exercise the rights, then it would likely have to be a group that waz similar Lo
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a communily. On the other hand, if individual group members could exercise the
rights, Lhen the group would simply have Lo exist as a discernable segment of
socicly.

wWhal @nakes o collectivity entitled Lo the aboriginal rights of the group
in which the righls were initially vested was then considered. From this it was
concluded Lhat descenl from theloriginally entitled groups is important as
perhaps the only way to show association with these historical groups. The degree
of descent required was discussed. A consideration of government policy and
legizlation, as well as section 35 of the Constitution, led Lo the conclusion
that full aboriginal blood was not reguired to entitle a person teo aboriginal
rights. However, the point at which aboriginal descent no longer entitles a
person Lo the rights of aboriginal people is not clear from a consideration of
this requirement. For this reason it was determined that this method would
perhaps have Lo be combined with another method of detérmining entitlement.

The cultural attributes of the individual or the group was cénsidered, as
another melbhod of connecting existing groups or individuals with the originally
entitled groups. [t was seen that it would be difficult to identify the cultural
inheritors of an original group’s culture and that this would require stagnation
of aboriginal cultures. The development. and subsequent rejection of the
assimilation policy was reviewed Lo show both that cultural change was forced on
aboriginal people and that the government eventually rejected both this policy
and the idea that cultural change resulted in the loss of rights as aboriginal
pecople.

In conclusion, it was f[ound that descent could be used to determine
entitlement to the rights of aboriginal people today, but that the cellective
nature of aboriginal rights and the fact that there is no logic to any particular
degreec of descent meant Lhat this requirement had Lo be combined with a
roquirement to be a member of a collectivity. The difficulty that remained was
the relationship between the idea that entitlement was based on descent and the
idea Lhat these rights are dependant on being a membef of a collectivity. This

presents a problem because a single aboriginal collectivity may not consist
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solely of membaers who are descended {rom one original aboviginal group.

To solve this problem by finding that only aborﬂginal colleocltivitien
consisting entirely of members descended from a single original group aro
entitled to rights was rejectedﬂIThis was rejected because ik is nol consistent
with the idea thal aboriginal groups can and do change over time without losing
their rights and the idea that changes by outsiders should nol be regurded as
eliminating entitlement.

| It was suggestéa that this matbter could be resolved by busing entitlement
on membership in a collecltivity but not requiring that the colleclivily conuist
of the descendants from one particular group of aboriginal people. LU was arguad
that a collectivity to be entitled to the rights of aboriginal people could be
descended from aboriginal groups generally.

The problems associated with this approach, in particular vesting the
rights in an artificially created group made up of all the descendants of those
originally entitled, could be addressed through the method of recognizing Lhese
rights, not by denying entitlement. It was suggested that 1f this artificially
created group was then given the right Lo define itselif, it would no longer he
an:artificial group once this power was exercised. It was also suggested thal,
as an alternative, the new collectivities that con&ist of aboriginal people [rom
many different original grouﬁgicould have Lheir entitlement recognized in & way
that did not involve their members Jjoining particular aboriginal groups.
Recognizing that the new collectivities had rights could be achieved through
agreements with Lhese groups or threough some other [orm of)recognition, hased on
the Fact that the original rights were taken away.

The effect of legislation on entitlement to aboriginal rights haz also been
considered. It can be concluded from this analysis that, aince the rights of
aboriginal people are not created by legislation, legislation dees noL determine
entitlement. However, these rights, at least before section 35 wasz enacted, could
be extinguished by legislation, and federal legislation was paramount over thesc
rights. A distinction was made between these Lwo situations, and it wus concluded

that extinguishment of the rights of aboriginal people is different than simply
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applving federal legiclation nobwilthsltanding these rights.

The 1equirements for extinguishing a right, as opposzed to breaching or
requlating it were considered. The Supreme Court of Canada has indicated that
there must be a clear and plain intention to extinguish common law aboriginal
r{ghts and that the burden of proving extinguishment is on the party alleging it.
The same rule concerning burden of proof has been adopted by the Supreme Court
in relalion to treaty rights, but it iz still not clear whether these rights can
be extinguished without consent and, if so, whether Lhere %ugt be a clear and
plain intention to do 5o, ”

The question of extinguishment of individual entitlement Lo existing rights
has nob been considered in any detail by the courts. It has been seen, however,
that a strong argument can be made thabt preventing certain persons from
exercising a right, which still exists, does not mean that their rights are
extinguished.

Having considered the principles concerning who is entitled to aboriginal
rights and how this is affected by legislation, it will be useful briefly to
consider gome of the cirgumstances in which these conclusions could be applied.
The questicn of whe is entitled to the rights of aboriginal people will be
relevant whenever these rights are recognized or enforced., Before section 35 of

Lhe Constitution was enacked, prolecting certain aboriginal and treaty rights,
-

-

these circumstances were somewhat limited.

One way that the rights of aboriginal peoples cculd be recognized, that
still exists after the enactment of section 3%, is through an application to a
court. for a declaration thalt aboriginal common law rights exist in certain lands.
When such rights are found to exist, the guestion of who is entitled to these
rights and how this would be affected by the Indian Act arises. As has been seen,
this question was an issue in the trial judgement in the Bear Island case which
involved a claim for common law aboriginal rights.’®

The same question arises if common law rights are recognized by agreement
between the government and an aboriginal group. In this case, who is entitled to

aboriginal rights could become am issue if a settlement is based on the number
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of persons who arc cntitled to the aboriginal rights. LL couid aluse ariuse I more
than one group claims rights Lo a puarlicular area.

Hefore seclbion 35 was enacted Lrealy rights could only be enforced through
a provision of the Indian Act that prescrved these rights against provincial
legislation.™ In such a situation, who is entitled to the twvealy rights in
question could become an issue as in the Supreme Court of Canada decinion in the
Simon case.’®

The enactment of section 35 of the Constitution, which protects ULhe
nexisting" aboriginal and treaty rights of aboriginal peoples™, likely expand:
the circumstances under which Lthese rights can be enforced. This would
correspondingly expand the situations in which determining who iz entitled to
these rights could become an issue.

The Twinn case, decided by the Federal Court, Trial Division and upheld by
the Federal Court of Appeal, invelved some preliminary motions on an action to
claim certain rights under section 35.7% In this case the six bands, as Chey
existed before certain changes were made Lo membership by the Indian_Act in 1985,
claimed that those changegato membership denied their section 3% right to decide
their own membership. This was based on the fact that the 1985 mnendments, as has
been seen, gave status and band membership teo certain persons previously
excluded. When this case goes to trial, one of the major ismsucs may be whelhet
the right to decide membership, assuming it exists, resides in the groups which
made up the "bands" in 1985. One could as easily see an aclion being taken by
those excluded prior to 1985 claiming that their rights Lo participate in band
membership decisionsrwere dgnied by the same legislation. Clearly, the only way
to resolve these compeling claims would be to determine who is entitled to the
rights in question and the effect that the Indian Act has on Lhis entitlement,

The issue of who is entitled to rightsz controiled by the Indian Act io
clearly a contentious one. Some aboriginal groups, asz illustrated by the Twinﬁ
case, claim the changez to Lhe Indign Aclt in 198% violate their right to
determine their own membership, while other groups claim the Irdian Act, before

and after the changes in 1985, violates their rights as aboriginal people. The
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posilions of groups: represenling bolth sides of thiz iszsue were presented to the
Houne of Commons Standing Commillee on Indian Affairs and Horthern Development
when it held hearings on changes Lo the Indian Acl,

The position of monl groups representing those included in Che Indian Act
in Lhat thome who were included prior to 1985 have Lhe exclusive c¢laim to the
ridhtn conLrolled by the Act. 'This would include the right to determine band
memberaship undér Lhe Acl as well as certain treabty rights access to which is
controlled by the Indian_ Aclk. This position is based on the idea that these
rightssﬁre collective rights that can only be exercised by a group and Lhe
assumption that Indian Aclt bands are Lthe only groups that can exercise these
rights. Based on Lhis argument, the inclusion of others without Cthe existing
band’s consent is seen as a vidlation of aboriginal collective rights in favour
of the individual right Lo equality.

The Assembly of @fﬁst Nations {(A.F.N.) represents bands, as defined under

|
the Indian Act, althou&b il calls these bands "First Natieons". In presentations
Lo the Committee, the A.F.N. emphasized its right to determine who is included
in the Indian Act. For example, an A.F.N. representative stated that "First
Nations have a basic, inherent fight of self-government, which includes the right
to define citizenship in eachJFirst Nation."’ The fact that they regard this
right as iﬁcluding the definition of membership in the Indian AcL, and as
belonging to Lthe current membership of the Indian Act, is evident from their

position. An A.F.N. spokesman stated that the A.F.N. wants full reinstatement to

band membership under the Indian Act of all "citizens” in all generations, but T

that bands must have absolute c¢ontrol over exercise of active membership
rights.”!

The Coalition of First Nations is also a group which represents those
covered by the Ind{an Act.”™ Their position on the changes was essentially the
same as that of the A.F.N, The co-ordinator for the Brotherhood of Indian
Nations, Manitoba, a provincial counlterpart to the Coalition, expressed their .

opinion to the Committee in these terms: B
V4

We are Lhe ones through the direction of our#people and

the actions of our First Nations governments, who decide
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who is an Indian and who is not...who can reside and
have Dbenefits and privileges apd participate  in
institutions and governments.' '’

The Treaty Eight group, representing Indian bands in British Columbia,
Alberta and Saskabtchewan, also supported the positien of Uhe AF.N™Y A
representative feor the Treaty Eight Croup concluded Lhal existing bandas cannot
be compelled to share their entrenched rvights with other people unless Lhey

consent Lo these inelusions.”?

He argued that 1f any unilateral rveinstateoment
by the government was going to take place, then "high impact bands" musl be
protected. He proposed Chat bands, which would be affected with increases in
reserve population or electors of more than 20%, should be allowed Lo decide when
and if persons reinstated can have benefits of membership.’?"

The Brotherhood of Indian Naticns, Manitoba (B.I1.N.), representing some
First Nations in Manitoba, argued that *individual rights" and "majority rule®
collide '"with our unwritten supreme law...of sovereignty of our people,

collective rights and the law of congensus".””

A member of the Commitlee,
responded to this statement by inquiring as to who should be involved in coming
to this consensus, since different native groups had presented different opinions
before the Committee.”’® Anokbher spokesperson for the B.1.N. stated Lhal Lhosc
represented by First Nations groups, such as the B.I.N., bhecause orLLheir
position as treaty and as stalus Indians, are the only people who uhould decide
on changes to Lthe Indian Act.’™

The A.F.N., in addition to arguing that existing bands should control
additions Lo membership, argued that only band members have trealy rvights and
that the extent Lo which status non-members have rights iz toe be dctc;mincd boy
the A.F.N.7™ Other groups &lso argued Lhat treaty rights belong excluszively Lo
those covered by the Act. A spokesperson for Lhe Federation of Suskatchowan
Indians (F.S.I.) argued that once an Indian‘'s connecltion with the Indian Act and
his or her lLreaty was dissolved it was final.”™ She guestioned whelLher it iz
possible for an individual to reclaim these rightz without rencgolialing

2

themselves back inte the treaty.™ Thiz would presumably ke with the concent

of those still recognized. A representative of the Sazkatchewan Indian VWomen's
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Atzocialtion also concluded Chat "Indian lands will be trampled on by non-resident
people who have noe legal right a&s treaty Indian people to live on crown land,
known as Indian reserves and held in trust by the crown."'®

Similarly, Chiel Harry Delorme, of Lhe F.8.1., argued that the changes to
the lndian Aclk violated treaty rights as well as the right to sovereignty. He
argued that additions to a reserve population should be done by adhesions to a
Lreaty and Lhen the Lreaty formula regarding land and other benefits should be
applied.”™ Delorme noted Lthat "it is important to our Indian treaty nations
that the new population undertake the commitments embodied in the treaties, "’
He also stated that those reinstated may have little appreciation of what is
invelved in being a treaty Indian."’™ He concluded that ‘“reinstatement of
22,000 individuals is an affront to the principle of treaty Indian Nations self-

“"7 Tnherent in this is the assumpltion that those

det®rmination of citizenship.
who are included in the Indian Act are the only ones who were entitled to treaty
rights.

In summary, it could be said that the A.F.N., and certain other grbups
representing status persons, object to the inclusion of any persons in the Indian
Aclk without the consenl of those already included. This would presumably apply
to bthe government or the courts _recognizing persons as haying any rights
distributed by the Indian Act, including the right to participate in decisions
concerning who should be a member of the band under the Indian Aét or-treaty
rights controlled by the Act.

The position of Lhe groups, representing those already covered by the
Indian Aclk, can be contrasted with the position of those excluded. The Native
Council OFf Canada {N.C.C.), the largest group representing non-status persons,
takes the position Lhat membersh%p‘in the Indian Act should not determine whether
a person is entitled to the righéﬁ controlled by the Indian Act. They see these
rights as belonging to aboriginal people generally and do not accept Chat only
band members under the Act are aboriginal people. In this way the N.C.C., and

&Sther groups representing nen-status persons, do not view including others in the

Indian Act, without the permission of those included, as a case of individual
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rights overriding collective aborviginal rightz. lInstead, they regavd it as a
recognition of Lhe rights of aboriginal pecople.

The fact thalt the N.C.C. deoes not regard Lhose covered by the Indian Acl
as being the only ones entitled tofthe rights controlled by the Indian Aclk i
clear. The spokespeﬁﬁqn for the N.C.C. disagrecd with the use of the Indian Act
structure as the basis for Indian self-government.” UVresumably this was
because they felt_phis right was net limited to those covered by the Act. A
reﬁ%esentative ofijthe United Nabive Nations of British Columbia (U.N.N.),
representing non-status and status persons living offl of reserves, made the same
point stéting that the U.N.N. ‘categorically...agree{s] with band councils
defining membership provided this is done by people of the blood and not by the
Indian Act [people]."™ Thé spokesperson for the N.C.C. also criticized the
"dubious" practice of associalting trealty rights with status because the "Indjan
Agt does not and can not in any way diminish treaty rights."™

Simi;arly, those groups engaged in land ¢laims settlements argued that all
aboriginafjpersons, not just Indian Act persons, have rights as aboriginal
people. The representative of the Dene Nation noted that the pesition that the
Dene Nation representgﬂ"all descendants of the Dene" is "not reflected in Lhe
present legislation" because some, although recognized in land claims, are nol
included in the Indian Act.”™ A similar position was taken by the Council for
Yukon Indians who noted that thei; "desire in adopting eligibility criteria as
part of land claims negotiations was Lo ensure Eull’;einstatement of all our
members and equal treatment amongst our members® but that the R311} did not go far
enough in reinstating these people Lo status.’™

The N.C.C. argued that treaty rights and the aboriginél right of sclf-
government do nol depend on status and also noted that the right Lo be.a member
of a commuhity in international law iz not dependenl on being included in the,
Indian Act. Referring to the Lovelace case, the representative stated that "[tlhe
viclation of Sandra.Loégiace's international rights, and by implication those of
all non-status Indians, was the denial of her right to be reccognized as part of

1y

her community ang%the Henial of her right to live with other members of that
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community and share the identity and benefits of thabt community.*’" The N.C.C.
considers “idéntity” a "fundamental human right«.”

'ne position, that rights of aboriginal peoples do not belong‘exclusively
Lo theose covered by the lIndian Act, extends to the question ol who 1is entitled
to rights of aboeriginal people in the Constitution. A representative of Indian
RighLts For Indian Women made Lthe point that Lhe protections in section 25 and
section 35 of Lhe Constitution extend to aboriginal rights and aborigingi people
not just the rights and people included under the Indian Act.’®

The foundaltion of these arguments is that Lthe Indian Act controls access
Lo rights, based on the commeon law, the Constitution, the treaties, international

law and other principles, that belong to all aboriginal peoples not just those

included in the Act. The positicn of the N.C.C. is that "all Indian people must
i

be recognized as Indian people."'®

The Native Alliance of Quebec, representing non-status Indlans:in Quebec
notes that the “A.F.N. claim they do not want a bunch of people who are

n 197

arbitrarily made Indians flooding the reserve. They go on Lo comment that

the A.F.N. hazs quickly forgotten that 'they themselves were arbitrarily made
Indians by the same Act."™®
It can be seen then that the issue of who is entitled to rights controlled

by the Indian_Aclt 1s regarded as fundamental by many native groups. The

conflicting views of various aboriginal groups may have to be resolved, by the
-

courls, if an application is made to enforce section 35 rights, as in the Twinn

case.

These conflicting views concerning who is entitled to the rights controlled
by the Indian Acl could arise in ancther situalion, other than when sectieon 35
was being applied. If an application was made by those excluded, -on the basis
that their exclusion denied them eguality under section 15(1) of the Charter,’®
section 25 would be an issue.

This section prevents the Charter from derogating or abrogating from the
rights of aboriginal peoples.® Clearly the effect of this section on the
application of equality to the Indian Act is be;ond the‘scope of this work. It

o

£
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is interesting to nole, however, Lhat Bruce Wildsmith, in his work on seclbion 2%
argues that "while non-aboriginal peoples may not be able bto ussert o right Lo
Ee raised to a position of equality...it may be feasible lfor aboviginal people
to argue for equality in relation Lo section 25 rights,.."."!

This meang that only aboriginal people could claim a vight to be Lreated
equally with olther aboriginal people. The question eof whether someone i
aboriginal could be seen as equivalent to asking whether they arc entitled Lo the
rights of aboriginal people. Section 25 may nol be able Lo prevent an egualiby
g}aim, to rights contrelled by the Indian Aclk, if thab claim is by phé:e entitled
Eé the rights in principle, since the inclusion of entitled persons could nols
derogate from the rights of theose already included. For Lhis reason who ig
entitled to the rights of aboriginal people may be crucial in the application of
equality to the Indian Ackt, as well as in the application of section.351

Who is entitled to the rights of aboriginal people and how this is affected
by legislation is therefore relevant in a number of circumstances. In these
situaktions it would be possible to apply the principles, developed in this work,

as a means of resolving these guestions. =
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