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INTRODUCTION

Adminisﬁrative law is a branch of law by which a
government implement§‘%Fs policies. - If a poiicy reguires
a decision-making épgction to be ﬁandled impartially, a,
government traditiéhaily relies on the law courts to fulfil
it. EHowever, where  the con£ext of the funcéion reguires

] . . h
mass justice (a great number of similar cases) or the

»
handling of complex, essentially ﬂon—legal problems, the
courts'! slowness, expenset_and lack of non-‘legal expertise .
render éhéﬁ inaépropriate. The dilemma then‘confrontihg the
government is to find another method of fulfiliing the
function quiékly, cheaplyi and expe;ﬁly._ |

The dilemma is not ﬁew bu£ has existed sinée the
Renaissance began.l ﬁpproximétely four hﬁﬁdred vears ago,
the English experimented with executive agencies, such as the
Chancery Q?d the Star Chamber, which were eventually either

2

~, .
judicialized or abandoned. One hundred years ago, the

Americans resorted to the creation of independent tribunals,

. 3
for instance, the Interstate Commerce Commission. Canadian

governments haveﬂéended to follow the American example but
their creation of tribunals has been with ‘little forethought
to organization, as exemplified‘by the variety of tribunal
hearing procedures. The procedural ‘problem is not uniquely

Canadian but has plagued the administrative law of most

modern governments.
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The American solution to the procedural problem was

to enact in 1946 a statute settihg out basic prbcedural

4
rules for federal administrative tribunals. The English

solution avoided a uniform set of rules and, instead, created
#

a Council on Tribunals to supervise each tribunal in the

formulation of an individual procedurai code, freely available

. .5
to_the public upeon request. In Canada only ‘the provinces of

.Ontario‘and Alberta have confronted the ﬁroblem and.their
approach has been to adopt the Americaﬁ example of a uniform
code of procedure. ° ‘
- Although_the'procedural problem in the various
jurisdictions has been identified and solutions have been
offered, the federal situation in Canada has not proceeded
beyond the identification stage. Concern over the federal
problem was expressed by the Canadian Bar Associa£ion aé

7

early as 1960 and discussion papers were presented then

9 10

8 .
and in 1961, 1963, and lastly in 1965, all without furtger

effect. The Royval Commission on the Organization of the
Government of Canada (Glassco)valso commented on the problem
in 1963. H At the opening of Parliament in 1965, the speech
from thé Throne proposed ﬁhe creatfbn of a Royal Commission
to study the problem.12 In the same year, the Department
of Justice of Canada said that it would examine the powers

.13 :
of federal tribunals. - Nothing further wad\heard of the

<
‘Royal Commission or of -the departmental study. The Law
Reform Commission of Canada has studied ten federal tribunals

. 14 - : :
in depth, has released a working paper on tribunals in
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. 15 -
general, and proposes to study the étatutory powers of

all federal tribunals; howéver, the conclusions £o date
have been only‘general in natﬁre._ : -

Reform of federal-heé;ing procedures is obviously
necessary, the quespion is what struéture the reform should
take. Until now, federal reform has come retrospectivély
and piecemeal from courts of.law applyihg an antique
classification of tribunal functions, inapplicable to modern
reality and concentrated on a few cases subjected to judicial
réview; The courts have sensed their difficulty and have

reached out for a new method, fairness, through which-.

. influence can be exerted more easily on the trlbunal§ As a

‘tool of reform, however, fairness will probably have the

same piecemeal épproach as past methods of judicial review.
Reform by the jud1c1ary7/;xonlv continue at its current

snail-pace. )
The'alternapi%e methods of reform are the pfospective

legislative approaches fonﬁd in ﬁngland and in the U.S.A.

The English approach emphasizes flexibilility and individuality

of hearing procedure. The American approach stresses

uniformity so that the public can rely on certain basic

procedures. The advantage of one approach is the disadvantage

‘of the other. The most desirable approach would combine

uniformity with fquibility. The theory of this paper is

that such a2 seemingly incongruous relationship can be

achieved by designing a procedural code that creates different

¢classes of tribunals. The heé&ing procedures can be organized
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into a list and the classes of tribunals can be determinéd
by the number of procedﬁéés possessed by each class. The
classes créate fléxibility}and uniformity is'achieyed
within each class. o _ _l ¢

Continuous supervision of ﬁhe legislation could be
perférmed_by an existing Parliamentary committée, such as .
the Standing Joint Committee on Regulat%ons éhd other |
Statutory Instruments.

A criticism of procedural }egislaﬁion'is_its
judicialization pf hearings at the expense of~£he
non-judiciél nature of a tribunal or, to use the words of
Professor John Willié, the legiélation sacrifices "ecivil
servants' valﬁes" for "lawyers' values."16 Although he éid
not elaboraté on the values, éhe Law Reform Commission has
mentioned that any reform of federal tribunal procedures has

- 17
to consider the following eight values:

(1) accountability of a tribunal to Parliament,
the cgﬁrﬁs, and to the public for the use or
abuse of power delegated to it,

(2) efficiency (effectiveness at minimum effort

“%and expense),

(3) fairness to the public to ensure confidence =
in the administrative process througﬂ'the
acceptability of decisions rendered,

(4) integrity (no political interference ih
the functioning of the tribunal),

(5) authoritativeness (the quality'of finality of

a decision),

-



(6} “érincipled aecision-making so that a decision
relateslté the information and issues‘in a
hearing, )

(7) comérehensibility‘(an understanaablé decision),

“and

(8) openness and accessibility.

The first wvalue, accoﬁntabilit?, will not be considered
because it genefally arises outside a hearing. Civil servants
would easily adopt the value of efficiency because they have
policies requiring fast, cheap implementation. Lawvers
would embrace the other values either because they are
usuélly'connected with court-like proceedings (fairqess,
openness, accessibility); or they érevent endless costly
proceedings (authoritativeness), or they ensure that a
sensible decision is rendered (principled decision-making,
-integrity, c0m§rehensibility). The essential balance of
values throughout this paper will occur between fairness and
efficiency. |

In drafting reform legislation, assistancé.caﬁ be
obtained from studies done in other jurisdictibhs. Choices
can be made from many studies but those of brimary importance
" are the English Réport of the Committee on Administrative
Tribunals and Enguiries 18(hereafter,.the "Franks Report"),
the American.Report of the Attorneyv General's Committee on
Administrative Procedure 19(herea,fter,'the "Attorney General's
Report"), and the Ontario Royal Commission Inquiry Into Civil

20 ‘ :
Rights (hereafter, the "McRuer Report") of which only volume

Ny
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one of report one was consulted. Helpful also are the
provisions of. existing or model legislation of other

jurisdictions. The primary reform statutes in the common

law-world have been the American federal Administrative

21 .
Procedure Act (bereafter, the U.S. Federal Act), the

American Model State Administrative Procedure Act

(hereafter, the Model Act), and the Ontario_Statutory Powers

. 23 .
Procedure Act (hereafter, the Ontario Act). The Alberta

24 Lo .
legislation is less comprehensive than its Ontario

counterpért and, consequently, will not be used. .Interestingly,

the U.S. Federal Act is based on the Attorney General's Report.

The Ontario Act is rooted in the McRuer Report, which in turn

relied on the Model Act-and U.S. Federal Act. The reports

and legislation will be consulted whenever a recommendation
is made in the study.

The following format will be gsed for analysing an issue
within a chapter. The values at stake will initially be set
out and balanced. The more important wvalue (s) wili be
determined by the trends in judicial and ﬁfibunal thinking.

On the basis of the more'important value(s), a recommendation
will be made on the issue. The recommendation will be compared
to the views of r;borts and legislation from other jurisdictions
and, where necess;ry, it will be altered. The penultimate
ste?'is the examination of federal legislatién to find a

suitable base upon which to draft a provision for the proposed

code. Lastly, a provision embodying the recommendation will

be draftgd.
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Everyone invol;éd in federalladministrative law will
be able to benefit from the proposed code. it will be a
procedural guide to the draftsmen who createﬂtribunalg,
to lawyers and laymen who appear before the tribunals, and
to the judiciary which has to settle disputéé concerning
the rights and powerslinvolved in tribunal hearings. As
for the tribunals theﬁselves, the Code will preserve their
individuality wh;le providing not, only a detailed desciiption
of the hearing procedures of each tribunal but also a label

for each type of tribunél. Hopefully, the Code will be a

framework within which future tribunals may be created.
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CHAPTER I

e

FEDERAL ADMINISTRATIVE TRIBUNALS
INCLUDED IN STUDY

]

The thesis examined ninety-one federal admiﬁistrative
agencies that have a domestic¢, permanent nature in federal
administrative law. Fifty-seven of them, listed
alphabetically in Appendix A, deo not hold hearipgsf The
remaining thirty-four tribunals, 1is£ed alphabetically in
Appendix é, hold hearings énd they form the basis of the ¢
study. fﬁéir purpése and nature will be outlined in- thé
following discussion. |

The Anti-Dumping Tribunal was created to investigate
whether a.dumping of imports into Canada has caused, is
causing, or is 1ikely to cause material injury to-
Canadians who produce things sim;lar to the imports.¥1t i
designated a court of record with an official seal.ZThe
terms "court of record" and “oﬁficial seal" frequently
occur together in administrative law. They will be
examined@ more fully in Chapters II and III.

The Anti-Inflation Appeal Tribunal was established

t0 hear appeals from decisions of the Anti-Inflation Board.
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:ﬁlthough not a éourt of record, the Tfibunal has a# official

q - . . . .
seal. The members of the' Tribunal are alsoc members of thg

Tax Review Board. . ' |

5 \ ‘ .
?pe Atomic Energy Control Board wa$ set up to regulépe._

p ‘ ¢ S s _
AR .
the development-and use of atomic energy.' .= The hearings . -

studied are those held by the Board when considering the

. 6
suspension or revocation. of atomic energy licences.

- ) 'ﬁ + ) -
The |Bilingual Districts Advisory Board is constituted

after,each.censds to inquire into the establishment of or
-7 i _
alteration of bilingual districts. A hearing has a two-

stage process in which public officials, and then the general

“public, of an area are heard.
Organized to promote efficient industrial relations in.

the federal jurisdiqﬁion;_the Canada Labour‘Relations Board

uses basically one type of hearing although the subject-matter

cof the hearings may wvary from the determination of bargaining

. 8
rights to the adjudication of complaints.

The Canada - Pension Plan Review Committee was established
to hear appeals from decisions of the Minister of National

Health and Welfare on the entitlement of persons to benefits
. ) , . o 9 s
under the Canada Pension Plan.

The Canadian Grain Commission was created to regulate
grain handling and to establish standards of guality for

grain to ensure a dependable supply for domestic and export
10 . . : . _
markets. Two, similar types of hearings are held, firstly,
' 11T
to set maximum tariffs for grain handling and, secondly, to-

. ’ . 12
suUspend or revoke grain licences.
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Canadian Pension, Commission Entitlement Boards are
set up to hear appeals by‘war veterans from'decisions of
the Canadian . Pension Commission on the availability of

. _ ) 13 oo
pension benefits. ) _ -

- -

The Canadian Radio-Television Commission exercises two
jurisdictions. On the one-hand, it regulates the broadcasting

_industry by holding hearings for the issue, revocation, and-

14

suspension of broadcasting licences.  On the other hand,

it supervises the telecommunications in&ustry and hearjings
- 15
are held to set rates for the industry. -

The regulation of Canada's national transportation

. - . T L 16
system is .the function of the Canadian Transport Commission.

-

: - . - 17 s
It is a court of record and has an official seal. "Although

one basic type.of hearing is used,.the subject—matte% of the

hearing can vary substantially from the setting of carriage

. . - 18
ratés to the inter-acquisition of transportation companies.

" The Copyright Abpeél Board was constituted to decide °
on the fees' that per%o;ming rights societies may charge, ana
to hear objections to the proposed fees. 12 "

Farm Credit Corpoiation Appeal Boards afe created to
“hear appeals by farmers from dééisidns of the Farm Credit
Corporatioh on the availabilifg and amount of,ioansf 20

Human Rights Tribunals are appointed to inqﬁire into

complaintsfiled with the Canadian Human Rights éommission. 2t

'Appeals from deportation and related oxders of the

Minister bf-Empioyment and Immigration are heérdiby thé
Immigratién Apgealfﬁoaid. ?2 It is iesignated*a court of
record with,anwéfficial seal.23 . - -
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: The Merchant Seamen Compensétion Board was established

to hear claims by seamen for wage compensation if they are

injured in the course of their duties. 24

, . :
The National Energy Board regulates CanEE;'s'energy
resources in the national interest and advises the federal

government on the use and development of the. resources.
: ¢ T 26
The Board 'is a court of record and it has an official seal.

of the various types of hearlngs held, the one studied

27 -
concerns the revocatlon of energy licences. ‘

The National Farm Products Marketing Council holds two
e o~ M
types of hearings to carry out its functions. One type is

used to decide on the desirability of eéstablishing a
marketing agency in an area for the promotion of an efficient

. -+ 28
agricultural industry. The other tvpe is used to inguire

; L e 29
into complaints from the public about an established agency.

. . The National Parole Board exercises a discretion to
, 30
grant, refuse, or revoke an inmate's parole. Although

] - . 31
the Board is not a court of record, it has an official seal.

The Northwest Territories Water Board was created to

conserveﬁhdevelop,’and utilize water resources immthe

. 32 b .
Northwest Territories. The Yukon Territory.Water Board
: 33

was similarly set up for its respective territory. -
;
Hearings are held when applications are made for licences
h 34
to use water resources.

L

'; The purpose of the Patent Appeai Board is to review

patent applications rejected by patent examiners of the : I.

35
Bureau of Intellectual Property. *

.
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The Pension Appeals Board conducts two types of heariﬁgs
to carry out_its'fﬁnctions in relation to the Canada Pension °
Plan. By one type, the Board hears appéals frpm decisions 7
of the Minister of National Revenue on the coveqege of .
employvees under the Plan and the contributions required of
them. 3 By the other type, the Board hears appeals from
decisions of the Canada Pension Plan Review cOmmittee,‘on
a person's entitlement to'benefits under the Plan. 3.

The Pension'Review Board was organized to hear appeals
by wa;.véterans from decisions_of the Canadian Pensien
Commission Entitlement Boards. 38 ) |

The establishment ena operation of an efficient pilotage
‘service is the éurpose of the four pilotage authorities --
" the Atlantic, the Great Lakes, the.Laﬁrentian, and the
Pacific. 39]Hearings are held by themfﬁo;ythe capCelletion
or suspension of a pilotage licence or for the refueal to
issue a licence. i

The Public Service Commission Qas created to assist in
the training,/developing, and appointing of employees for

.41
the federal civil service. Hearings are held into

" 42

allegations of fraud or wrongdoing in employment competitions.
In addition to its special inguiries, the Public

Service Commission has set up Public Sefvice Commission

Appeal Boards to hear appeals on the appointﬁent and demotion

of federal government employees. 43 -

The purpose - -of the Public Service ‘Staff Relations Board

is to regulate the labour relations of the federal government
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44 . .
and its employees. The subject-matter of hearings varies

-

from certification proceedings to the adjudication.of
' 45
grievances.

. The Restrictive Trade Practices Commission has the

most diverse jurisdiction of the tribunals studied. Three

different types pf.hearings are held by the Commission. By

one type, ﬁ@\iﬁvestig;tes business practices ‘that interfere
. . A 46 -
with the federal government's competition policy. By a

second tvpe, the Commission decides on the desirability
of government imposition of methods to increase competition

in Canada, such as the lowering of tariff barriers or the
. 47
prohibition of consignment selling. Lastly, the Commission

‘investigates shareholder allegations of fraud or wrongful
' . } 48
conduct by a corporation in which he owns shares. For

the second type of hearing, the Commission is made a court

. ) 49
0f record but, unusually, it has ho official seal..

The Tariff Board was created to exercise two distinct
functions. Firstly, it investigates gquestions referred to-

it by the Minister of Finance about the effects of tariffs

50 . .
- on industrial production in Canada. Secondly, the Board

51

hears appeals under various federal statutes. It is

52 N

designated a court of record with an official seal.
Another tribunal that hears appeals under various

53 :
statutes is the Tax Review Board. Although it is not a
H

) 54
court of record, it does have an official seal.

The Textile and Clothing Board was set up to investigate

g

complaints from textile producers alleging that importedﬁ
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pfoducts threaten to seriously injure the production of
: 55 " . : ‘
Canadian textiles.

The Unemployment Insurance Commission (hereaftei'
"U.I.C.") establishes Boards of Referees to hear appégls

from decisions of U.XI.C. officers on the entit;ementiof .

56 :
persons to unemployment insurance benefits.. .A further

appeal exists to the U.I.C.,ﬁmpires,s.7 who also e;ercise
an appellate jurisdiction for%@gcisiops of the Miniétér
of National Revenue on thé covérage of certaih employéésl
under the unemployment insurance -scheme. >8 .

The War Veterans Allowance Board was created éo ﬁear
appeals from decisions of War Veterans Allowénge Distﬁict"
Authorities on the entitlement\of véterans to federal %enefits
available to them. >3 |

The terms "court of record" and "pfficial seal” récur.
frequently in the above discussion.and consequently, they
.must 5e analysed to determine.their importancé for the federal
.tribunals. Owing to the number of tribunais holding more
" than one type of hearing, care should be taken when speaking

of tribunals and their hearings. A reference to "all"

tribunals does not necessarily cover "all" hearings.

&
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Footnotes
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Anti-bumping Act, R.$.C.1970, ¢. A-15, .ss. 13, 21; and
ss. 16, 16.1 as am. by R.S.C.1970(2nd Supp.), c.l,
'§s.2, 3. '

-

Anti-Dumping Act, R.S$.C.1970, c¢. A-15, subs. 27(1).

-Anti-TIpflation Act, S.C.1974-75276, c.75,ss. 26, 30

as respectively am. and rep. by c.98, ss. 8, 9.

Anti-Inflation Act, 5.C.1974-75-76, c.75, subs. 26(4).

Atomic Energv Control Acﬁ, R.5.C.1970, ¢. A-19,
preamble, ss. 3, 7.

Atomic Energy Control Act, R.S.C.1970, c. A-19,
para. 9(b), and Atomic Energy Control Regulations,
C.R.C./78, ¢. 365, s. 27.

Official Languages Act, Q.S.C.1970, c. O-2,‘ss;'l4, 15.

Canada Labour Code, R.S.C.1970, c. L-1, ss. 111, 117,
121 as re-en. by $.C.1972, c. 18, s.l; and ss. 111,
117 further am. by S$.C.1977-78, c. 27, ss. 37, 39.

Canada Pension Plan Agt;”R.S.C.1970, c. C-5, ss. 84,
85 as re-en. by 5.CL3¥974-75-76, ¢. 4, ss. 41, 42;:; and .
rep. by S$.C.1976-77, c¢. 36, ss. ie, 17.

Canada Grain Act, S.C.1970-71-72, c. 7, ss. 3, 1l1.

Canada Grain Act, $.C.1970-71-72, c. 7, s.74, subs.80(1).

Canada Grain Act, S.C.1970-71-72, c. 7, ss. 76, 77,

subs. 80(2).

Pension Act, R.S.C.1970, c. P-7, ss. 68, 71, as rep. by
R.5.C.1970(2nd Supp.}, c.22, s. 28.

Canadian Radio-Television and Telecommunications

Commission Act, S$.C.1974-75-76, c. 49, subss. 3(L),
14{(l) . Subs. 14(l) refers to the powers contained in
the Broadcasting Act, R.S.C.1970, c. B-11, ss. 15, 19.

Canadian Radio-Television and Telecommunications o
Commission Act, S.C.1974-75-76, cC. 49, subss. 3(1),
14(2), (3). '




16.

17.

18.°

19.

- 20.

21.

22.
23.

24.

25.

26.
27.

28.

29.

30.

31.

32.

33.

34.

19.

subs. 6(1],.5. 21.
' B

‘Natlonal Transportatlon Act, R.5.C.1970, c. N=17,

. Subs. 6(2).

National Transportation Act, R.S.C.1970, c. N-17, s. 21.

" National Transportatlon Act, R.S.C. 1970, c. N=-17,

Copyright Act, R.S.C. 1970, ¢. C-30, s. 50.

Farm Credit Act, R.S.C. 1970, c. F=2,

Canadian Human nghtsc§ri S.C. 1976-7
39(1) .

Immigration Act 1976, S.C. 1976—77, c.

Immigration Act 1976, S.C. 1976~77, c.

Merchant Seamen Compensation Act, R.S
subs. 3(1), s.ll.

National Energy Board aAct, R.S.C. 1970,

and subs. 3(l) as re-en. by R.S.C.18
c. 27, s.2 and rep. by S.C. 1973-74,

National Energy Board Act, R.S. C 1870,
10{L), (2). :

National Energy BoardlAct, R.S.C.1970,
as am. by R.S.C.1970(1st Supp.), c.

para. 11(1) (4)..
7, ©.33, subs.

52, subs. 59(1}.

52, subs. 65(1).

.C.1970, c. M-11,

c. N-6, s5.22;
70(1st Supp.),

¢.52, subs. 36(1).

¢c. N-6, subss.

c. N-6, s.20
27, s. 8.

Farm Products Marketing Agencies Act, S.C.1970—7i—72,

. €.65, subss. 3(1), 8(l), s.6.

Farm Products Marketing Agencies Act, S.C.1970-71-72,

- ¢c. 65, s. 6, subs. 8(2).

Parole Act, R.S.C.1870, c¢. P-2, subs.
rep. by S§.C. 1976-77, c¢. 53, ss. 18,

Parole Act, R.S5.C.1970, cl P-2, subs.

Northern Inland Waters Act, R.S.C.1970
¢c. 28, ss. 7, 9.

Northern Inland Waters Act, R.S5.C.1970
c. 28, ss. 7, 9.

Northern Inland Waters Act, R.S.C.1970
c. 28, s. 15.

3(1y, s; 6 as

23.
3(8).

(1st Supp.),
(1st Supp.),

(1st Supp.l.,
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40.
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43.

44,

45.

46.

47.
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Patent Act, R.S.C.1970, c. P—4 subs. 4(2).‘

Canada Pensxon Plan ‘Act:, R.S.C.197Q, c. C-5, s. 29
subs. 85(1) as respectlvely rep. and re-en. by
$.C.1974-75-76, c. 4, ss. 18, 42; subs. 85(1l) further
rep. by S.C.1976-77, c. 36, subs. 17(1).

Canada Pension Plan Act, R.S.C. 1970, c. C-5, sub;. 85(1)
as re-en. by S.C.1974- 75—76, c. 4, s. 42 and rep. by
S$.C.1976-~ 77, c. 36, subs. 17(1). -

Pension Act, R.S$.C.1970, c. P-7, ss. 75,76 as rep. by
R.5.C.1970(2nd Supp.), c.22, s. 28; and s.75 am. by
$.C.1976-77., ¢. 13, s. 1. .

Pilotage Act, §.C.1970-71-72, c. 52, subs. 3(1), s. 12.

Pilotage Act, S.C. 1970-71-72, c. 52, subss. 18(1},(2),(3).

Public Service Emplovment Act R.5.C.1970, ¢. P-32,
S. 3.

- . s

Public Service Employvment Act, R.S$.C.1970, c. P-32,
s. 41.

£

Publlc Service Emplovment Act, R.S.C. 1970, c. p-32,
para. 5(d).

Public Service Staff Relations Act, R.S5.C.1970, c. P—és,
s. 18; and subs.11(l) as re-en. by S$.C.1873~74, c.l5,
s. 2 and rep. by S.C.1974-75-76, c. 67,'5. 2.

Public Service Staff Relations Act, R.S.C.1970, c. P-35,
s. 187 and s. 19 as am. by 5.C. 1974-75-76, ¢c. 67, s. 9.

Combines Investxgatlon Act, R.5.C.1970, c. C-23, subs.
l6(l) as rep. by R.S.C. 1970(lst Supp.), c. 10, subs.

34(1); and ss. 18, 47 as am. by S.C.1974-75- 76, c. 76,
ss. 6, 25. ) .

a

Combines Investigation Act, R.S.C. 1870,. c. C 23, ss.
31.2 to 31.7 as added by S5.C.1974-75<76, c.76, s. 12.

—

Canada Corporations Act, R.S.C.1970, c. C-32, s.114 as

rep. by R.S5.C.1970(1st Supp.), ¢. 10, s. 12.

_Combines Investigation Act, R.S.C.1970, c¢. C-23, subs.

31.8(1), as added by S.C.1974-75-76, c. 76, s. 12.

G
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50. Tariff Board Act, R.S.C.1970, c¢. T-1, subs. 3(l), s.4.

'51. Anti-Dumping Act, R.S$.C.1970, c. A-15, s. 19.

]

Customs Act, R.S$.C.1970, c. C=40, s. 47.

Excise Tax'Act,;R.S.C.1970,‘c. E-13, s. 59,

52. Tariff Board Act, R.S.C.1970, c¢. T-1, subs. 5(6).

53~ Tax Review Board Act, S.C. 1970-71-72, c. 11, subs.
/2 3(1), s. 7. L -

54. Tax Review Board Act, S.C. 1970-71-72, c. 11, subs.
81} .- ' : .

. 55. Textile and Clothing Board Act, §.C.1870-71-72, <. 39,
subs. 3(1), s. 9.

56. Unemployment InSuraﬁEe Act,1971, §.C.1970-71-72, c. 48
~subss. 91(1),-.94(1).

r

57. Unemplovment Insurance Act, 1971, $.C.1970-71-72, c.
- 48, ss. 92, 95 as respectively am. and rep. by
5.C.1976-77, ¢. 54, ss. 55, 56.

58. Unemployment Insurance Act, 1971, S$.C.1970-71-72, c.
48, s. B4. _

-

589. War Veterans Allowance Act, R.S.C.1970, c. WQS,
subss. 25(1), 29(1). ’
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CHAPTER II

COURTS OF RECORD

' : -

Sir Edward Coke originated the modern definition of a

court of record. 1In his comments on the works of Littleton,

he wrote at paragraph 260a: 1

"Record." Recordum, is a memoriall of remembrance
in rolles of parchment, of the proceedings and acts
of a court of justice which hath power to hold plea
according to the course of the common law, of reall
or mixt actions, or of actions quare vi et armis,

or of personall actions, whereof the debt or damage
amounts to fortie shillings or above, which wee call
Courts. of Record, and are created by parliament,
letters patents, or prescription. .

It is aptly derived of recordari, which is to
keepe in memorie of record, as it is said, quod
dicere nthil alius est quam recordari; and in the
same sense the poet useth it, s7 rite audita

- recordor. But legally records are restrained to
the rolles of such only as are courts of record, and
not the rolles of inferiour, nor of any other
courts of record, and not the rolles of inferior, nor
of any other courts which proceed not secumdum legem
et consuetudinem Anglia. BAnd the rolles being the
records or memorialls of the judges of the courts of
record, import in them such incontrollable credit and
veritie, as they admit no averment, plea, or proofe
to the contrarie. And if such a record be alleaged,
and it be pleaded that there is no such record, it
shall be tried only by it selfe; and the reason
hereof is apparent, for otherwise (as our old authors
say, and that truly) there should never be any end of
controversies, which should be inconvenient. Of
courts of record you may read in my Reports: but vet
during the terme wherein any judicial act is done,
the record remaineth in the brest of the judges of
the court, and in their remembrance, and therefore
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the roll is alterable durlng that terme, as thé
judges shall direct; but when that. terme is past,
then the record is the roll, and admitteth no
alteration, averment, or proofe to the contrarie.

<

and at pafagraphﬁilBa:.

"In a court of record." Record is derived of the
Latine word recorder, that is, to keepe in mind, as
the poet saith, Si rite aidota recordor. And therefore
a record or inrolment is a memoriall or monument of
so high a nature, as it importeth in it selfe such

an absolute verity, as if it be pleaded that there

is no such record, it shall not receive any triall

by witnesse, jury, or otherwise, but only by itselfe.
And every court of record is the king's court, albeit
another may have the profit, wherein if the judges

do erre, a writ of error, deth lye. But ‘the county
court, the hundred court, the court baron, and such
like, are no courts of record; and therefore the .
proceedings therein may be denved, and tryed by. jury,
and upon their judgements a writ of error lyeth not,
but a writ of false judgement, for that they are no
courts of record, because thev cannot hold plea of
debt or trespasse, ... .

In his reports of cases, Coke emphasized the further

characteristic that only a court of record could fine or
2. : '

imprison a person. The whole of his view was later

summarized by Sir William Blackstone in his Commentaries
3

on _the Laws of England:
N

)
Pl

For the more speedy, universal and impartial
administration of justice between subject and
subject, the law hath appointed a prodigious
variety of courts, some with a more limited,

others with a more extensive jurisdiction; some
constituted to ingquire only, others to hear and
determine; some to determine irgfthe first instance,
others upon appeal and by way of review. 21l these
in their turns will be taken notice of in their
respective places: and I shall therefore here only
mention one distinction, that runs throughout them
all; viz. that some of them are courts of record,
others not of record. A court of record is that,
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where the. acts and . judicial proceedings are enrolled
in parchment for a perpetual memorial and testimony:
which rolls 'are called the records of the court,

and are of such-high and super-eminent authority,
that their truth is not to be called in guestion.

For it is a settled rule and maxim that nothing shall
be averred against .a record, nor shall any plea, or
even proof, be admitted“to the contrary. And if

the existence of a record be denied, it shall be
tried by nothing but itself; that is, upon bare
inspection whether there beé any such record or no;
else there would be no end of disputes. But, if
there appear any mistake of the clerk in making up
-such record, the court will direct him to amend

.it. All courts of record are the king's courts, in
right of his crown and -roval dignity, and therefore
no other court hath authority to fine or imprison; )
- so that the very erection-of a new jurisdiction with
the power of fine or imprisonnement makes it instantly
a court of record. A court not of record is the
court of a private man; whom the law will not intrust
with any discretionary power ,over the fortune or
liberty of his fellow-subjects. Such are the courts-
baron incident to every manor, and other inferior
jurisdictions: where the proceedings are not enrolled
or recorded; but as well their existence as the

truth of the matters therein contained shall, if
disputed, be tried and determined by a jury. These
courts -can hold no plea of matters cognizable or
by the common law, unless under the value of 40s. -
nor of any forcible injury whatsoever, not having

any process to arrest the person of the defendant.

The essential features of the definition are that a court
keeps a recbrd of its proceedings, the record is incontestable
except fo carrect mistakes in it, and that the court has the
power to fine and to imprisqn.

Most of the modern dictionary definitions of a court
of record rely on the first and third character-_:i.stics4 while
-moderq'writers rely on only the third cl‘{aracteristic.5
However, historical aﬁalysis'demonstragésathat none nor all

of the characteristics are exclusive to nor definitive of

courts of record.

L]
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l. Historical Analysis

(a)- A Record of Proceedings

In Glanville's time, loﬁg before Coke, records of
courts were kept{but only in oral form. A judge testifiéd
to four knights'abdut any proceedings before him and they
carried the testimony to thenking's-éourt. ‘This oral
record was conéiéered aﬁthoritative in subseguent proceedings.
In the twelftﬂ century a trend in western Europe towards
keeping Qritten judicial records took hold in England.6 By
Coke's time several courts, especially the Chancery and the
county court, both of which he did-not congidér to be™courts
of record, were keeping records of proceedings..7

x'”*Thgrefore, the mere fact thgt a court kept a record
could not be determinative of whether the court was a court

of record.

(b) Incontestability of a Record

The concept of the incontestability of a court record
originated from the ancient rule that the king'g word, as .
to all that had transpired in his presence, was‘incontestable. °
1 If the king's word could not be éuestioned, then the record
of his court, administering his justice, was incontestable.
Supposedly, the concept was of Frankish origin and was
imported into England by the Normans, although there is some

9
dispute on this point.
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The concept could not have been limited only to courts

'that_Coke considered to be courts of record. For example,

the Chancery originated from the king's court, which had had .

10
an indisputable record. When persons getltloned the king

to redress wrongs that the commeon’ law courts were powerless

to deal Wlth, the king referred the petitions to the .
Chancery, which administered his equity. 1 Although none
of the writers on English legal history‘state specifically
that a record of the Chancery was incontestable, surely
the close relatiohship of the king-and his Chancery would
attach that quality to the record. Yet, the Chancery was
not considered by Coke to be a court of recofd. L2 The
incontestability of a court record could not have been a

characteristic limited sclely to courts of record.

(c}) Power to Fine and to Imprison

“

The power to fine and to imprison, as a characteristic

belonging solely to courts of record, was wholly an
. 13 :
invention of Coke. In his earlier law reports, such as in
14 y

Jentleman'’'s Case, he relied on the existence of and

4
incontestability of a court record to defink a court of

record. However, in the eighth volume of ?}s law reports,

. 15 :
notably in Grieslev's Case, he began ;dﬁing a further

characteristic to a court of record, namely, the power to

fine and to imprison.
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Even in Coke's time the power was’not limited to courts ~

that he considered to be courts of record. Other ?ourts

-

such as the Council, Chancery, Star Chamber, Admiralty and

the High Commission exercised the péwer} although none of

16
them were courts of record in Coke's view. Until Coke's

time, no court "imposed a fine" in the modern sense of
* . . _ )
punishing an accused. The courts that could imprison an

-

accused allowed him to bargain away his imprisonment by
offering a sum of money. An accused was said "to make a

fine,™ and as the practice became more common, Coke decided
pX:
P ,

to alter the phrase so that he could say a court had power-
' 17 : .
"to impose a fine" or "to fine." .The act of an accused

was transformed into an act of a court.

As_if these facts were-notﬁghqugh to dispel the
impo;tance of the power to fine‘ané to imprisou} Thorne ably
demonstrated that none of the cases on ?ﬁchTCokg relied as
authority for his proposition clearly'éuppoft it on close
analvsis. L8

The important point is that the power to fine and to-
imprison was not limited to courts of rec;rd and therefore,
it could not be a determining factor of a court of record.

Lastly, the questfon remain§ whether the whole of the -
three characteristics mentioned in parts (a), (b) and (c)
is gregﬁer than the sum of the individual characféristics..
The answer is in the negative becausg the Chapcery possessed
all three characteristics; yéﬁ, Coke did not consider it to
be a court of record. L9 . |
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If the characteristics described by Coke are not
definitive of a edurt of record® then one wonders why he

argued so strenuously in theit favour. The reason was his

politicél:strugéle with King James I of England. Coke and

many others felt that James' rule was bérdering on tyranny.

James was interfering openly with the independéﬁce of the

judiciary. He coerced judges into havihg extraﬁudiciall-

consultations with him and he imérisoned lawyers.who dared
to question his prerbéative péwer in court. When‘éokg
asserted that &amesrshould_nét decide cases in person because .
hé was not-knowledyeable in the law, James replied %p fury.
stating that he could personally question“é judgment of any
court and that a judge who disobeéed him should be hanged.
ﬁumours sp?ead that Jémes’intended to introduce the Civil
Law system from Scotland into England to undermine the
authprity of the common law judges, of whom Coke was oné.20
Coke's strategy was to attack the-jurisdiction of
courts creatéd by the king's ;ouncil, éspecially the Chancery,
Admiraity, and the Star Chamber. If their jurisdiétion could '%'
be-réstricted, then the juriséiction of the common law courts
would be assured and Jameg' use of his prerogative power
could be curtailed. Coke's device was the creation of an
elevated status for éou;ts that possessed certain
characteristics, namely, the existeﬁce of_é court record,
the incontestébility of the record, and éﬂe power to fine

v

and to imprison. He called courts that pbssessed all of

~ the characteristics -"courts of record" and he argued that
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only common law courts fitted the description of d‘court
of record. Therefore, the common law courts were imagined
to be more powerful and more important than the courtsp
created by the klng s council. Although in the end James'
overruled Coke's view, Coke did succeed in maintaining a
jurisdiction for the common law courts. 2t

'The label "court of record" has in English law lcng'
outlived the policical reasons for its creaticn. Holdsworth

concluded that the label has little practical importance
22
in modern times. Nevertheless, Parllament continues to

" use the label as a "catch-phrase" to describe a body

possessmng the three characterlstlcs discussed above and
an additional fourth characterlstlc discussed below,

judicial immunity, which developed outfcf the first two

characteristics. In a modern analysis, the characteristics

are now based on policy reasons, which filled the void

¢

left by the extinct political reasons.

»

2. Modern Analysis

(a) A Record of Pfcceedings

The modern policies behind having a recoxrd of proceedings

23 - .
are to aid a judge's memory,  to assist appeal courts in

discharging their functions,24 and to provide a permanent
, 25
menmorial of what was decided in the proceedings.
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{(b) Incontestability of a Record

4

»

The policy behind the incontes;ability of.a cou;t
record is to provi&é a finiteness té proceedings; o£herwise,
litigation could continue infinitéiy‘with no final
cdnclusion.26 an inpontestdble record that finally‘decidés
a dispute Eanot be re-copened anq therefore, the £inal
decision standslunchallenged, préfénting re-litigation of
the dispute unless otﬁerwise directed bfwan appeal court.
The incontestability of a record has never begn absqlute_
ﬁécause.gourts qf law have always had the power to correct

- 27
their records to make them speak the truth.

;

(c) Power to Fine and to Imprison

The egphas}s is no longer on whether a court has the
power to fine or to imprison but on whether it has the power
to hold pefsons in contempt 9f court -- a power which involves
punishment by fine or imprisonment. The contempf power ;s
granted to courts that hold proceedings in which the dignity

and independence of the administration of justice must be

. preserved. The power protects not the judge but the right

of a citizen to an administration of justice free from
28
influence or intimidation.
There are two types of contempt. Criminal contempt is

the obstruction of the fair administration of justice and
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31

civil contempt is the discbedience of a judgment, ordeh,

. : 130
criminal .and c¢civil contempt is now almost meaningless, .

. -
with the more important distirfction being %ade betweenl
contempts in and'not_in the face.of a c¢ourt. Confempté in
the face of a court consist of noisy behaviour, refusa% to
answer gquestions when properly subpoenaed,land'abusivg; -4
comments directed towards the judge. 3t Contempts not in

the face of the court consist of the publication of evidencé
before a case is heérd, the making- of commeqts about a‘t:ial
while it is in progress or after its completion, and criticism

. 32
of the administration of justice.

The distindtion between courts of record and courﬁs not -
of record is very important in the law of contempt. Courts
not of record have no powef to commit a peé%on for contempt
unless the power is expressly given by statute. An inferior
court of record —- a court of record with a limitéd
jurisdiétion -="can onl& punish for contempt committed in its
face. A superior court of record -—a traditional‘superior

)

court with an unlimited jﬁrisdiction -- can punish for contempt
whether committed in or not in its face.3 The power of a
coﬁ?t of record to punish for contempt is inherent.
The determination of guilt in a contempt situation can
be made either by the oxdinary trial process or by a summary
pfocess. In the former process, an accused has a right to
-

a full and fair trial, he cannot be compelled to testify,

and he is presumed innocent until‘proven guilty. In the =
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latter process, an accused must stand before the court that

‘alleges the centempt‘and show cause why he should not be

condemned and punished. The accused's traditional rights
of-presumpfiqn of innocence and non~compellability to testify

35 _
are abridged Mr. Justice Laskin (as he then was), in a

strong dissenting opinion, con51dered the use of the summary

process as a violation of the following three fundamental

- legal principles:

, L .
(1) no person may be penalize@&or punished without

a fair hearing,

N

(2) no person may be convicted b&\another who acts

-

as both prosecutor and judge, dnd -
(3) no jnﬁgment may‘ﬁeirendered where a reaéonéble‘

36
apprehension of bias exists.

Many courts have‘stated that'thie power to punish by summary

37 -
process should be. used sparingly,- and at least one court

has held that it violates paragraph 2(f) of the Canadian

3 :
Bill of Rights - because the power abridges an accused's

39
presumption of innocence. Despite the criticism, the

40
power continues to exist and to be used. The greatest

fear is that a judge might use the summary contempt power
to vindicate criticism of him as a person as opposed to
criticism of him in his official capacity as a judge; in the

former situation, a judge must use the law of defamation and

41
not the law of contempt. Certainly, the ordinary trial

Process is the more desirable method of determining whether

contempt has occurred. :
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'(d) Judicial Immunity

The immunity of a judge'from liabiliﬁy for acts done in
- his officiél'capacity was an outgrowth of the concept 6f a
court of record. 1In the desire for finality in judicial
proceedings, it was decided not only that a court record
must be incontestable, but also that an‘unsuccessful
litigant musﬁ not be able to frivoléusly sue the juége in
" his trial, aﬁd then sue the juage in his second trial and
so on, ad infinitum.4? - Another policy reason for the rule
is that judiciél immunity fosters an independent judiciary,
free tq decide disputes without fear of being sued.43

" Brior té the seventeenth centuff the judges of all
courts of record were granted judicial immunitv but judges
of courts not of record cqQuld be sued. Dufing that century,
the immunity was diminished and restricted . to judges of only
superior courts of recofd. The modern rule has abandphed the
importance of the Eourt of record status'and has concentrated
on the policy consideration of the independence of the
judiciary as a whole. Generally, all judges are now immune

44
from liability for acts done in their official capacity.

In conclusion, policy has indeed replaéed politics as

~ .

the basis for the importance of the characteristics of a

court of record.*
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3. Implications of a Court of Record Status
for Federal Administrative Tribunals

As stated in Chapter I, six tribunals are designated

courts of record, namely, the Anti-Dumping Tribunal, the

Canadian Transport Commission, the Immigration Appeal Board,

“the National Energy Board, the Restrictive Trade Practices

~ Commission when holding hearings on methods to increase

competifion, and the Tariff Board. Many of the other tribunals
have certain court of fécord powers.

The "court of record" labellshould not be used in
administrative law to describe tribunals because the label
is an anachronism and because it deceives chairmen of |
tribunals into thinkihg that their."court of record”
tribunals are éourts of law. 45 Both the Federal Court 46‘
and the Supreme Court of Canada47 have stated that calling a
tribunal a "court of record" does not miake the tribunal a
court of law. If Parliament wants to éreate a tribunal
possessing certain characteristics normally associated with
a court of record, then the more desirable approach is to
avoid using the label "court of record" and to éimély lis£
the desired characteristics when creating the tribunal. The
Law Reform Commission has reached a similar conclusion.48
If a labql?is desired,” perhaps the tribunals could be called

"tribunals of record.” They will be so identified in the

rest of the study.
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. Thg“fouf_characteristics now assbciated with.a court
of record afe-the keeping of a record of pfoceedings, the
incontestability of the record, the power. to punish for
contempt,‘and judicial immpnity. The applicability of

" each of these characteristics to administrative tribunals

must be examined.

(a) A Record of Proc®edings

£
A record promotes the values of both efficiency. and.
fairness. In terms of‘efficiency, a record aids the memory
of tribdna} members and assists a tribunal in developing
a system of its own jurisprudence. in terms of fairness,
a record acts as aupermanent me@orial of a proceeding, which
greatly assists a party in an appeal_or review qf a decision.
Parliament undoubtedly intended the tribunals of record to
~maintain records but it failed to inform them of what the
record contentseshould be.
| In Blackstone's time, a record of a court of record was
a complete package cqntaining the original writ and summons
_in.a case, the pleadings, declarationé, the view or over
-prayed, imparlances, plea, replication, ceontinuances, issue,
démurer, joinder, ané rejoinder. *
Modern jurisprudence seems to have narrowed Elackstone's
definition so that a record must contain an initiato;y
documént, pleadings, and a decisién but need not contain

50
evidence, party briefs, supporting documents, and reasons.
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contain:

(1)
(2)

(3}
(4)

(3)

0f past studies, only the McRuer Report considered

tribunal

36

records and it recommended that a record sﬁéﬁid

the notice of hearing;
any intermediate rulings or ordefg)made in the
course of the proceediﬁgs by the tribunal;

documentary evidence received or considered;

‘a transcript of oral evidence received, where

such evidence is reported, or the notes of
the tribunal where the eviglence is not
reported; =

51
the decision and the reasons for it.

The recommendation was altered and enacted iﬁ section 20 of
. / '

thé dntario Act, as follows:

R A tribunal shall compile a record of any proceedings
in which a hearing has been held which shall include,

(2)

(b)
(c}

(@)

(e}

(£)

any application, complaint, reference or other
document, if any, by which the .proceedings were

commenced;

the notice of any hearing;
any intermediate orders made by the tribunal;

all documentary ev;dence filed with the trlbunal
subject to any limitation expressly imposed by
any other Act on the extent to or the purpeses
for which any such documents may be used in-
evidence in any proceedlngs,

the transcript, if any, of the oral evzdence
glven at the hearlng, and

the decision of the trlbunal and the reasons -
therefor, where reasons, have been given.
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Section 20 expands on the jurisprudential contents and

includes evidence, supporting documents, and reasons where
B B *

given. Interestingly, the section was adopted by the British

- Columbian legislature in section 1 of ltS Jud1c1a1 Review

52
Procedure Act. Section 20 is rootea in subsections 9(e)

s

énd (f) of the Modei'Adt,-which state:
‘ ’

(é) The recoxd in a contested case shall .include:

) (1} all pleadings, métions, intermediate
rulings;

(2} evidence received or considered;
(3} a statement of matters officially noticed;

(4) questions and offers of proof, ocbjections,’
and rulings thereon; : .

(5) pfoposed finaings and exceptions;

(6) any decision, opinion, or repoft by the
officer presiding at the hearing;

(7) all staff memoranda or data submitted to
the hearing cfficer or members of the agency

in connection with their con51deratlon of
the case.

{f) Oral proceedings or any part thereof shall be
transcribed on request of any party.

Mention is not made of an initiatory document, a notice of

hearing, and reasons but inclusion is made of a statement

of matters officially noticed, objections ‘and questions,

proposed findings and exceptions, and staff memoraﬁda and

-

’ datao' e | ' =

Section 556 of the U.S. Federal Act is less descriptive

and mentions'only that a record is to contain a "transcript

of -testimony and exhibits, together with all papers and

-
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LTS

-

reduests filed in the proceediné“ while'subsection.SSV(c)

)
-

‘states: .- :

« B ~ . -
ro - - a

««. The record shall ‘show the rullng on each f;ndlng,

conclusion,. ar. exception’ presented, All decisions,

including £n1tbal ‘recommended, and tentative ¢

deCLSLOns,.are ‘a part. of the record and shall: lnclude
o a statement of-——

" ~ - . . b
. -
-

R (A) flndlngs .angd "’ concluszons, and the—reasons or .
+ . basis therefo¥, on 411 the material-issues of

: fact law, or- dlscretlon presented on the ’ e

record‘.and - ; . < . o ‘

- T

L . ..
.

(B) the appropriate. rule, order,.sanctlon, rellef -
" or denial thereof. - N . S

v -

] v . L] - EY A . - .
: . . ]

T ’ . LI B Lot 4 . K
~ A -summary of the various legislation abave produces: the
-. ' - . -"‘ . .L' .| ! a-
folldwing list,of record contents: . -

" (1) ;tne'initiatory'document,H, - .
_(2) p;eadingé, ,' ‘ . ) .

(3) the notice of hearing, .. =

(4). motions and the rulings thereon, .

-

(5) oral and documentary ev1dence presented at the f»

'hearlngt subject to any Iegal restrlctions.on

. the usé of evidence, a _ S

+

(6) a statement of mattezrs officialiy noticed,

(7). objections to the admieeion'of evidencelend ‘the’
l taklng of official notlce,-and the rullngs on
the objectlons, o ‘. )
(8) staff memoranda or data submitted to the decision-
maker, and | . _ -
(9) the decision with reasons, if any, rendered on

L.

the hearing.
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The Summary.df contents supplements the jurisprudential

requirements for record contents.  Many of the contents

" will be individually discussed in Chapter IV.

The contents tell the story of a proceeding's events,

)

with a beginning, a body, and a conclusion. The beginning
consists of an initiatory ddcuﬁent, pleédings, and the
ﬁbticé of heafing. Tﬁef‘disclsée the purpoﬁe of a
proceéding and prevent a pa;ty.from-later alleging that
his interests were affected withoutihis knowledée.'

."The bbdy is compgsed of motions and rulings, evidence,
and objections to admissibility. They disciose the

occurrences at the hearing stage of a p;oceeding and reveal

. :
potential grounds for appeal or judicial review. The

disélosure of matters officially noticed and of staff

memoranda and data is a controversial area of administrative

"law and will not be discussed until Chapter IV.

The decision and reasons, if any, form the conclusion
and act as a permanent memorial of a tribunal's efforts.
A recommendation is made to require a tribunal of

record to compile a record of proceedings containing:

(1) the initiatory document,
{(2) the pleadings,

{3) the notice of hearing,

tr

(4) motions and rulings thereon,
(5) oral and documentary evidence presented at the
hearing, subject to any legal restrictions on

the use of the evidence, LT
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o _ ' (6) objections to the admission of evidence and
- ' rulings thereon, and |

(7) the decision with reasons, if any.

-

Thq*recommendation will not pose any problems to the tribunals
of record because, commendably, each of them currently
compiles such a record, -

The draft provisions based on the recommendation are:

(1) A tribunal must keep a record, in accordance
withrsubsectioﬁ (2), of each of its proceedings.

(2) & regé&d of a proceeding must contain, whgré .
applicable, . |

(a) the initiatory document,

- (b) the pleadings of parties to the proceeding,

(¢) the notice of héaring, |

(d) the motions and rulings thereon,

(e) the oral and documentary evidence presented
aé the hearing;, subject to any limitation
exg;essly imposed by law on the extéht to or
the purposes for which any such evidence may
be used in any proceedings,

(£) objections to the admission of evidence
and the rulings thereon, and

(g) the decision of.the tribunal and the reasons, .

if any, for the decision.
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(b) Incontestability of Record

The policy reason -behind the incontéstability of a

record is to préviée a finiteness to proceedings. The

reason advances both the‘éalues of efficiency and oﬁtfairness;

Endless rehearings would waste the timéﬁef and cause great

inconvenience to a tribunal of record and to parties before |

it. . ' R

A recommendation is made to reéuﬂrg a record of a

+ribunal of record to be incontestable. The tribunal should

be allowed, in a fashion similar to a court of law, to correct

the record to make it speak the truth. The corrections'shoﬁld -

be made b¥ the tribunal on_its owﬁ%ﬁr on. motion of a'party
to the proceeding with notice to all parties uﬁaware of the
correction to be made. The motion should be heard in a
summary manner to prevent undue hindrance of tribunal
efficiency in conducting its main hearings.

No report or legislation of other jurisdictions and no
federal .legislat on~deals with the incontestability of a
record.

'?he provigions for.inclﬁsién in}the proposed codeawill

be drafted from basics, as follows:

{1) A record of a tribunal is, in the absence of
‘information to the contrary, conclusive proof °
In
of the statements contained therein, without

proof of the signature or official character
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T (2). A tribunal may correct its~record, by itself

. Oor-on motion of a‘party to‘a proceeding and

'after notice of - -the 'proposed correction has '_'r;
been sent to all other parties, in order to

-make the record speak the. truth of the

[ . . v

proceedingi

{c} Power to Punish for'Contempt -

A power to punish for contempt is used to preserve the
orderliness of- a proceeding so that a tribunal s effiCiency
is not unduly impaired. The power also promotes fairness.
to the common interest of all parties because disorderliness
qestes theirjtime and effort. -However, superior courts
distrust the use of the pouer=by~lower courts, especialiy
when the power is exerCised summarily._ A superior court would
have a greater distrust of a tribunal exer01Sing the power,
especially since a tribunal cannot exercise it by means of a
traditional trial process but only summarily. Anﬁ advantage
to.tribunel efficiency isifar outWeighted by the unfairhess-

(N__.

::Qcaused to a party accused of contempt. LA

Parliament has expressly granted tﬁe power to two

tribunals -- the Restrictive Trade Practices Commission and
. -.’."

the National Energy Board. The Commission can exercise its i
o . 53
power only on approval of a federal judge:
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A member of the Commission shall not exercise
power to penalize any person pursuant to this
Act, whether for contempt or otherwise, unless,
on the application of the member, a judge of the
Federal Court of Canada or of a superior or county
-court has certified, as such judge may, that the -
power may be-exercised in the manner disclosed in
the application, and the member has given to such
person twenty-four hours-notice of the hearing qf

the application or such shorter notice :as the judge
deems reasonable.

The power of the National Enerqgy Board is equlvalent
t’“?hat ‘of a superlor court ofrecord——the ability to punlsh
- \ . 54
f&r c tempts both in and not in its face:

(1), Any person who is gulltv of con:empt of the
Board in the presence of a Board member
conducting a public héarlng may,- after he has
been called on to justify hlg,behavlour, be
condemned a; once.

(2) No person may be condemned for contempt .

' committed outside a public hearing unless he 7
has been served with a show use order
ordering him to appear before the Board on the
day and at the hour. fixed to hear proof of the
acts with which he is charged and ro urge any
grounds of defence that he may ha

Both provisiq&i\oi the Board rély on the undesirable summary

procedure, which has been condemned even when possessed by -

legally-skilled judges Of inferior courts. Althouéh the

provisiora cannot be condoned, some method is reouired to
puniéh for contempts.of tribunal procedure, ‘The safest
approaca ia to éntrust the power to the Federal Coort or
Canada.for exercise ori behalf of the tribunals. -

: »

A recommendatidn is made to expressly empower the . -

Federal Court of Canada to punish a contempt of tribunal

e 8, e P
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Aprocedure, upon appllcatlon of the trlbunal.

Of past studles, only the McRuer Report con51dered the
55

power and the same recommendatlon as above was made. Based

on the Report, sectlon_13 of the Ontarlo Act-was enected,

asQ{ollows:

... the tribunal may, of its own motion or on
application of-a party to the proceedings, state
. a case to the Divisional Court setting out ‘the
facts and that court may, on application on
. behalf of and in the name of the -tribunal or by
"such party, inquire into the matter and, after
hearing any witnesses who may be produced against
or on behalf of that person and after hearing any
statement that may be offered in defence, punish
or take steps for the punishment of that person
‘in like manner as if he had been gullty of’ contempt
'0of the court.

Punishment for contempt is entrusted by the section to a

' court of law. Either a tribunal or a part} can commence

_the contempt procedure before the DlVlSlonal'Jgurt Wthh
- - L]

- holds a hearing to determlne if contempt has occurned.

The Model Act does not deal with the power but

Legzzection 555(d) of the U.S. Federal Act requires the
enforcement of a tribunal's subpoena to be left to a court

_of law:

.-- In a proceeding for enforcement, the court
. shall issue an order requiring the appearance of.
the witness or the production of thépevidence or
‘data within a reasonable time under penaity of -
punlshment for contempt in case of .contumacious
failure to comply. . A

-

Thus, the'legisiation of other jurisdictions supports

~

the recommendation made above. The Ontario provision is

clearest and will consequently be used as a drafting base
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after a’ few changes are made'in it. A simple application

: by a tribunal alleging contempt'shdﬁld'suffice in lieu of

a stat?d case. A party s promptlng of an appllcatlon is -

LY

unnecessarlly stated - The draft provzslon for inclusion

-

in the prcposed code is:

A trlbunal may apply to the Federal Court of
Canada alleging that a person has committed

a contempt of. tribunal procedure; and the Court
rnay consider any information supporting or
rebuttlng the allegation and may treat the

non-compliance as though it were a contempt of
the_Court.

B . .
-

(@) Immunity o

I 4
*

Immunity from liability serves both the values of.

efficiency and fairness. Continuous lawsuits would prevent

-‘a tribunal from functioning. An intimidated tribunal would

- be unfair to the parties if its impartiality were threatened;

Ultimately, 1mmun1ty protects the integrity of the tribunal
and preserves public confldence in the admlnlstratlve process

A recommendatlon is made to.grant to members of a
tribunal of record an immunity from liability for acts d&ne
in Eheir,gffieial capaeity..

No report or legislation of other jurisdictions and
none of the 1egislation governing the tribunals of record,
deal directly with the issue of immunity. Section 3 of the

56 :
Crown Liability Act renders the Crown liable for the official

acts of its servants, such as tribunal members; however, no

immunity of the members is specifically set out. Provisions s
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R <
for immunity can be found in other stétutes, of which the

most recent example is subsection 65(1) of";he'propdsed

. ) 57
Access to Information Act, which states:
N . R a -

‘No criminal or ¢ivil proceedings lie against the
Information Commissioner, or against any person
acting on behalf or under the direction of the
Commissioner, for anything done, reported or said
in good faith in the course of the exercise or
performance or purported exercise or performance

of any power, duty or function of the Commissioner
unde is Act. '

The subsection will form the basis of the draft provision,

as follows:

No criminal or civil proceedings lie_against a
member of a tribunal or any person acting on his
behalf or under his éirectioq, for anything.done,
reported or said in good faith in the. course of
the actuzl, or purpo:ted, ekerqise or performance

of his powers, duties, or functions.
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CHAPTER III
OFFICIAL SEALS

As mentioned in Chapter I, the Anti-Inflation Appeal
Tribunal, the National Parole Board, the Tax Review Board,

énd the tribunals of record (except the Restrictive Trade

Practices Commission) have official seals.

The .only purposé of tke seals appears to be to giﬁe "
formali?y to documents sealed by the tribunals. The custom
éf_sealing documents pre;dateé Rgman times and it was
introduced into;England by the Normans. : Seals were used to

overcome widespread illiteracy. Identification of the maker

of a document was a much more important consideration than
any solemnity in the act of sealing. When writing came into

popular‘use,'seals were relegated to showing formality or

. . 2
solemnity in the making of a document.

Judicially, only two seals existed'from:Norman )
times in England and both seals were created by the sovereign.

fhe Great Seai formalized all of the sovereign's docu;ents.
and,'throughvhiS‘séaling of writs, his Great Seal originated
the judicial prdbess; ? When the Chaﬁcellor became the Keeper
of the Great Seal, he wag‘recognized as the head of the English

legal system. The Privy Seal was created later and it was

he;d, outside the Chancery, by the Kiﬁg's Council. Eventually,

a jurisdiction, attached to the seals so that .the Chancellor,
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using the Greal Seal, heard civil cases while the Council,

: : 4
using the Privy Seal, heard criminal cases. In. both"

situations the seals merely demonstrated 'a formality in

-

-

- . ?roceedings and an authogity'flowing from ﬁhe sovereign.
| The existence and impoﬁtance of lesser seals in English
judicial history are not mentioned by the historians;
‘Therefore, an aésumptioﬂ can be made that no-inhefent
judicial importance attaches to the tribunal seals other
than they permit, judicial notice to be taken of sealed
_‘~documentéf > The documeh£s_can bev;ntroduéed as evidenée-in
a court of law without the necessity of theilr maker testifying
- as to their veracity. The seals have no effect on hearing

. .procedure and do not warrant further discussion.
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ADMINISTRATIVE PROCEDURE

-

CHAPTER IV

In hearings before administrative tribunals, various

1
procedures ;are encountered. From several sources, the

é)

b)

.c)

d)
e)
)

g)
h)

i)

3)

- k)

1)

m)

1)

o)

- following list of

The power to

hearing to a

The power to

hearing;

The power to
exclude some

The power ‘to

‘The power to

The powé; to

The power ‘to
a decision:

The power to
a decision;

The power to

procedures was compiled:

hold a hearing, and the granting of a
person; '

determine procedures to be used in a
receive any evidence and the power to
kinds of evidence;

summon witnesses and documents;
administer oaths;

adjourn hearings;

use extra-curial information when making’

use precedents or guidelines when making

make a record of proceedings;

Notice of a hearing;-

Notice of case to be met:

Personal appearance;

Represehtation by counsel or agent;

Opportunity to be heard:;

The presentation of evidence and argument;

{ s
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p}. . The rebuttal of adverse evidence; . - ,

’

.
B 0 12 1 e~ ot L
L] ' A :
!
'
]

AN q) Crossrexaﬁination; .-

‘ .-r) The opportunlty to be present when w1tnesses are:
- examlned'

.s) 'Notice of decision with reasons;
- . ' t) The basing of a decision on evidencé given at a
- . hearing;
u) The requlrement that decision-makers be at the hearlng
for whlch they are rendering a deczsmon,_and

-

.v) . The preventlon of blas of dec1510n—makers.

. .
L} - . N
p .. . . _ v -
. N . g . 2 'l

T v - The discussion of some procedures overlap and therefore,

>

v thé‘follbwing headings will be used for the study:

"1) . Hearingi .-

- 2) ° Power to determine own procedure;

3} .Evidence:;

~

4) Offiéial notice; -.

) < 5). Power ‘to summon w:r.t.nesses anc}‘ documents and to 'ac_lminisfer
‘ — : ocaths and affirmations; . : :

. é) Power to adjourn; . - T IR
77) . Opporﬁunf@y to appear or o bérbéard;
8) = "Notice of hearing; ’
- 9)' "Notice of caSejto be met;
1® Representation by couﬁsel_or agent;

11) Presentation of evidence andﬁargument;

-12) Rebuttal -of adverse evidence; cross-examination;
13) 'Obpértunity to be'present,throﬁghout he‘heariné;
'14) Decisions, and reasons;

15) .The-use of evidence in a decision;

- . - .
R = ! . . . . .
. . . . .
, . . * . . ) ' . 4
. . . : . ’ - - .
. hat . E . . . -
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16) Decision-makers. ‘to-be at hearing;

L}

.

17) Disqualification of tribunal members; and

-18) Record ef‘proceedings;
A o - : | s

1. Hearings

Each of the tribunals in the study holds a hearing and,
. .o 2 N )
.for all-but seven hearings, a tribunal is obliged, either by
' ' B
leglslatlon or by its own general practloerago do so.

Parliament is the approprlate body to determlne when a
hearlng should‘be held although the courts have sporadlcally

,lntervened in a few cases to require: the holding of a hearlng.
No recommendatlon can be made to obllge all tribunals to hol&

hearlngs: however, a recommendatmbn can be’ made to- requlre all
trlbunals presently obllged to grant a hearing to continue

such practice. The reports and legislation of other

jurisdictions are.of no assistance in this matter.

Examples of the various types of federal provieiens
from which'tribynals imply an obligation to hold a'hearing

are: ‘ "

»

4

All proceedings beforé the Commission, other than
proceedings .in relation to an inquiry, shall be
conducted in publiCe.-. .

(Restrictive Trade Practices
Commission
(Methods to Increase Competition))

An appeal to a Review Conlttee shall be heard at
such place in Canada .. .

7 " ‘ - N

r;l- : (Canada Pension Plan Review
Committee)

.
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s

.. the Commission shall fix a place, time, and’

‘date at which argument in support of such statement-
‘may be submitted by or on behalf of the Director,

and at which such persons against whom an allegation
"has been made in such statement shall be allowed a = 5
full opportunity to be heard in person or by counsel.

T i . (Restrictive Trade Practices
- g Commission
(Business Practices))

They may, subject to this Act, sit eithér together
or separately, and either in private or in open
court; but any complaint made to them shall, on the
application of any party to tq? complaint, be heard
and determined in open court.

(Canadian Trahsport Commission)

An appeal to the Board shall be"by way of a heéring e

. (Pen51on Appeals Board (Coverage))

-

The provision for anadian Graln Comm1551on typifies

the provisionS'that-grant express powers.to hold hearings:

1) A public hearlng may be held by the
Commission ... . .

2)" ... the Commisgion shall hold a public
hearing ... . : .-

In drafting a provision ;o reéuire d& tribunal to hold
a hea;ing, reliance_couL@-be placed on.the second subsection
useé by the Canadian Grain Commigsion statiﬁé L la
tribunéli shall'héld a ... hearing-... . Unfortﬁnatelf,
‘no immediate sanction is prov1ded if a trlbunal refuses to

hold a hearing.” A more effective provision would prohlblt

7

the rehdering of ,a decision without firstly holding a hearing.

The draft provision will adopt such an approach, as follows:

3
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"A tribunal must not. make a decision without holding

~ ' ‘ = . P
. @ hearing. :

-

The provision covers only hearings that are cur;ently obliged
to be held. '

| In regard to whethef a hearing should be held in public |
or in private, the values of 6penness and efficienqy come
into conflict. Openness favours a public hearing,“efficiency
favours a private hearing. The courts of law (hereafter,

the "courts") and the tribunals 'have resolved the conflict

in favour of openness. The courts stipulate that an
administrative hearipg shoufa be held in public unless

legislation, regquires otherwise or unless justice cannot be’

. g
_secured except by a private hearing. The tribunals hold

. - . .10 . .
all but nine hearings in public. The nine are held in
private because of a party's intimate personal or financial
information to be conéi@ered. For three of the nine'hearingé,

. . . . . 11
legislation requires a private hearing.

i A recommendation is made to require each federal'hearing
to be conducted in public,’unless a érivate heéring is N
necessitated either by legislation or by the disclosure of
intimate personal or financial information.

The same recommendation was made by the Attorney
General's Report, 12the Franks Report, ;Bahd the McRuer
Report.14 The latter two addéd public security and professiomal
discipline as justifications for hblding a hearing privately.

In a Canadian federal context, mention of public security is

unnecessary because it falls within the legislative
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‘justification by reason of the Official Secrets Act and

the security exemptions of the proposed Adcess to Information

16 .
. Act. . A stipulation of professional discipline is
unnecessary because it is covered by the inti&%te personal ~
justification.

The Model Act.does not deal with the issue but ﬁhe

-—

Ontario Act and the U.S. Federal Act strongly fav:z§/§£ﬁl§p

hearings. Subsection 9(1) of the Ontario Act sta

A hearing shall be open to the public except .
where the tribunal is of the ®pinion that,

(a) matters involving publlc securlty may be
'dlsclosed- or - .

(b) 1nt1mate financial or personal matters or
other matters may be disclosed at the hearing
of such a nature, having regard to the
circumstances, that the deslrablllty of
avoiding disclosure thereof in the .interests
of any person affected or in the public
interest outweighs the desirability of
adherlng to the principle that hearings be
oren to the public,

in whlch case the tribunal may hold the hearlng concernlng
any such matters in camera. .
The general rule in the subsection is to hold a public
hearing unless public security of any kinaﬁof intimacy of a
sufficient kind may arise, in which case the hearing may be

held in private. The words "having regard to the circumstances”

and "in the lnterests of -any person affected or in the publicﬂ

L

A3 .
lnterest" are unnecessary.because a tribunal-would naturally

consider the context and 1mportance of the intimacy involved.

Section 552b of the U S. Federal Act is very lengthy

but, in essence, 51mply requires a hearing to be held 1n public,

1
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subject to exceptions for public securit?, intimate
information, and legislative requirements. Each aspect of

the section has already been discussed. _ ~

Thus, the reports and legislation of other jurisdictions

-support the recémmendation mdade above. Since none of the
federal and foréign.legislation has clarity in drafting,

reliance will be placed on basic skills in order to create

. @ provision for the proposed Code. The draft provision -is:

B

A tribunal must conduct its hearings in public unless. 7

a priéate hearing is required by legislation or
-necessitatgd by the disclosure of matters of

sufficient personal or financial intimacy to outweigh

the value of holding the hearing in public.

The provision is broad enough in scope to cover all.federal

. RN
hearings. éa

o 2. Power to Determine Own Procedure

-

A tribunal's power to determine its own procedure is’

a ‘natural accessory to the power to conduct a hearing. Without

the power, inefficiency could result from an inability to

function, possibly causing much unfairness éo-the parties at
a hearing. As a general rule, the courts permit a tribunal
to Betermine its proqedure as long asLthe'requirements‘of
legislation ahd fairness ta-re-'met.l7 In fact, each federal

tribunal in any hearing considers’itself empowered to
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determine proceduré.

A recommendatlon is made to codlfy current federal
practice by empowering each trlbunal to determlne,ln any
of its hearings, procedure suppkpmentary“to the procedures
set out in fhe proposed Code.

Of the reports and legislation -of other Jjurisdictions
only two considered the power and both are iﬁ agreement with
the recommendation. Without makiﬁg a recommendation, the
Franks Report spoke favourablv of trlbunals adopting a

18
definite hearing procedure, varlablg when necessary.

Paragraph 556(c) (5) of the U.S. Federal Act grants'thé power
in a simple statement.

Before a provision is drafted for the proposed code,
the following federal legislation must be examined. Four
vg;ieties exist.

Eight federal hearings are governed by the following

19 . :

complex provision:

The Board may make rules respecting

(a) the sittings of the Board:;

(b) the procedure for making applications,
representations and complaints to the Board
and the conduct of hearings before the Board,
and generally the manner of conducting any
business before the Board:; -

‘ (c) the apportionment of_the work o% the Board
among its members, and the assignment of
members to sit at hearings, and to preszde

L. thereat; and

{d) .generally, the carrying on of the work of the

Board, the management of its internal affairs,
and the duties of its-officers and employees.

.. {National Eneréy Board)
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For two»zoof the hearings, procedural rules are made

' by.regulations,:fof éxamplé:‘zl s

The Board may make regulatlons of general appllcatlon
respectlng o

)

(a)l the establlshment of rules of procedure for its
hearlngs.. .

(Canada Labour Relations Board)

22 . - L :
For seven of the hearings, procedural rules are made

only on the approval of the Governor-in-Council. A common
. . 23 N
.provision is:
L]

The Board may, with the approval of the Governor
in Council, make rules for the conduct of its

proceedings ... and.the performance of its duties
and functions under this ... Act ... . .

(National Parole Board)

) 24
For twelve of the hearlngs, a very succinct provision
25 - . -
is used, stating: ’

The Board may

(2) make rules for regulatlng its proceedlngs and
the performance of its functions.

(Atomic Energy Control Board)

The provision of the Atomic Energy Contfol Board state8
the power most ,clearly and, therefore,.will be used as a base
- for a draft provision. Special requirements.for.its exercise
will have to be left to the eﬁabling legislation of the

relevant tribunals. The draft provision is:

-



A tribunaL‘may’make rules for the regulatlon of
its proceedlngs ‘and for the performance of 1ts
functlons.

The provieion covers’ all ﬁedefal hearings.

-

3., ' Evidence

In a hearing, evidence supplies  or augments the
information base of a tribunal. Mention is.often made in
law of the technical cr judicial rules of'evidence,.designea
to perfect the trustworthiness of informaticn. fhe value cf
efficienc? érefers‘the minimizatidb of such timefccnsumibé
rules but the value of falrness favours them.” The conflict
between the two values has been determined on the side ct
efficilency.

: ] N

The courts will generally not interfere w;th a trlbunal'
acceptance or’ rejectlon of ev;dence, nor with the weight placed
on ev1dence.?6 The position of the courts is understandable
because the judicial rules of evidence are desigbed for jury
trials, non-existent iniadministrative law: In fact, any
evidence can be received in ali federal hearings except.those
of the Pension Review Board. The Board cannot hear oral
evidence_according to its statute ?7but in practice, a%y
ev1dence is received because oral comments are written down

and submitted to the Board. Therefore, practically speaking,

any evidence can be received in each federal hearing.

+ -
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' information can be halted by it. The courts hold that a
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Ehe universal criterion of admissibility in all hearings:
is relevaooy and, deepite cléar statutory directions to the
contrary,28 the Anti—;nflation Aﬁpeal Tribunal and the Tax
Review Board also frequentiyguse the judicial rules of

evidencge: Howe%er much disapproval might be expressed as to

. i -
- .

the adoption of such'rﬁles, as a practical matter their use

cannot'Be prevented because the cotdrts of law will not

-

lnterfere.-f

Relevancy is a dev1ce valuable to the maintenance of

2

.

" hearing efficiency because the presentation of worthless.

..

tribunal should not admit irrelevancies into a haaiing but

thelr presence will not invalidate: 2 dec151on unless it is
Q 29
based_on them. . Deference is agaln paid to the value of

efficiency. The use of the. test of relevancy is supported
. 30
by the Law Reform Commission and several authors.

C -

From th€ above/ discussion, the following recommendations

can be made. Foy any hearing, each tribunal should be

»

empowered to reo_ive any evidehce, regardless of the judicial.
rules. Relevancy should be thelstandard of admieeibilitf of
evidence. | -

Without making a recommendation, the Franks Report
remarked that no general rules of evidence could be created
for English tribunals.32 The Attorney General's Report
recommended that the tests of admlSSlblllty should be
relevancy, r%é;ablllty, and probity but not the judicial rules

of evidence. Reliability and probity appear to be used
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synonymously. A test of reliability or probity is useful

to exclude relevant but unbelievable evidence. Several

34

authors also advocate use of the test. o

The ‘McRuer Report recommended that a tribunal should
h&ﬁe;‘unigsg its enab}ing legislation states othéxwise, a.
discre;ion to admit facts that are relevant and considered
reliable 5{ reasbnably‘prudént men in . the éonduct of their

affai#s.\ In other respects, the judicial rules of evidence,

35 .
should be observed, especially the rules of privilege. The

-

reliability test of a -reasonably prudent man is known as

36 ‘
the"lLearned Hand rule”in the U.S.A. The test does not help

a
L

‘a2 tribunal chairman, who undoubtedly considers himself a

-

reésonabl§ prudent man at all tiﬁes. ‘While disépprovaI of the
use of the judicial rules has already been expressed in a

general way, consideration has not yet been given to the ruleé
of pri@ilege. A situatiqn could easily be envisioned in which

evidence, privileged before a court of law, could be forcibly

" divulged by means of a tribunal hearing. A misuse of tribunal ,

proceedings for such an ulterior purpose could create much

# . . . ..
unfairness to the parties; therefore, the rules of privilege
must apply to the proceedings. ‘The Law Reform Commission has

37 )
reached the same conclusion. The Canada Evidence Act would

require the\observance of most rules of privilege in any
38 ' )

o
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received but the agency as a matter of policy
- shall provide for the exclusion of irrelevant,
immaterial, or unduly repetitious evidence ... .

The usefulness of the testjof relevancy has already been

‘noted.

The tests of materiality and undue repetition are

ot

similarly valuable to’ exclude, tespeétively, insignifi&gﬁt

and duplicative evidence that might pass the tests of relevancy

and reliébility; o

Subsectiqns 10(1) and (2) of the Model Act are more

detailed, as follows:

In contested_cases: : .

(1)

(2)

irrelevant, immaterial, or unduly repetitious
evidence shall be excluded. The rules of et
evidence as applied in Inon-jury] civil cases

in the [District Courts of this State] shall be
followed. When necessary to ascertain facts not
reasonably susceptible of proof under those

rules, evidence not admissible thereunder may

be admitted (except where precluded by. statute)

if it is of a type commonly relied upon by

. reasonably prudent men in the conduct of their -

affairs. Agenc1es shall give effect to the rules

of privilege recognized by law. Cbjections to
evidentiary offers may be made and shall be noted

in the record. Subject to these requirements, when

a hearing will be expedited and the interests Sf the .
parties will not be prejudiced substantially, any
part of the evidence may be received in written

form; »

documentary evidence may be received in the form
of copies or excerpts, if the original is not
readily available. Upon request, parties shall
be given an opportunity to compare' the copy with
the original. .

-

\ fijgpﬁzfaft to the American federal legislation, the sub-
R ‘ . -

ctions reguire a tribunal to follow the judicial rules of

evidence but if a fact cannot be reasonablyﬂproven,‘then -

- the Learned Hand rule is to be employed.’ The inefficiency
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of such an approach has been adequately discussed. ‘Although'

a permlsSLOn to object 15 probably 1mpllc1t i’ an opportunlty

-~
~,

to ~appear and be heard, an express stlpulatlon is deSLrable
to‘prevent abrldgments of the perm1551on.. A restralnt of
reasonableness should be placed on the permission to prevent
a dllatory abuse of it. The recordlng of an objectlon is
useful to demonstfirate on an appeal or review that a party was
dili@ent in the prcteptich of his ihterests;

Section 15 of the Ontario Act is guite detailed and'

T amama

states:

(1} Subject to subsections 2 and 3,. a tribunal may .
admit as evidence at a hearlng, whether or not
given or proven under oath or affirmation or.
admissible as evidence in a -court, .

(a) any oral testimony; and
(b) any document or other thing,

. " B L3
relevant to the subject matter of theé proceedings
and may act on such evidence, but the tribunal
may exclude anything unduly repetitious.®

" (2) Nothing is admissible in evidence at a_hearihg}

(a) that would be inadmissible in a ¢court by
reason of any privilege- under the 1aw of
evidence; or-

(b) that is inadmissible by the statute under
: which the proceedings arise or any other
statute.

v (3) Nothing in subsection 1 overrides the provisions
of any Act expressly limiting the extent to or
purposes for which any oral testlmony, documents
or things may be admitted or used 1n evidence in

o any proceedings.

~

(4) Where a tribunal is satisfied as to thelr_

authenticity, a copy of a document or other thlng
may be admitted as evidence at a hearlng.
<.
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) - .
(5) Where a document has been filed in-evidence.
at a hearing, the tribunal may, or the person -
producing it or entitled to it may with the
leave of the tribunal, cause the document to
be photoxpied and the tribunal may authorie€ . :
-the photocopy to be filed in evidence in the . .
place of the document filegd  and release the -
document filed, or may furnish to the person
- producing it or .the person entitled to it a
photocopy of the document filed certified by
a member of the tribunal. -

(6) A document purporting to be a copy of a document
filed in evidence at a hearing, certified to be -
a true copy thereof by a member of the tribunal,
is admissible in evidence in proceedings in
which the document is admlSSlble as eVidence of
the document.

~

L

The section is verbose. In ‘subsection 15(1) the ‘hion-

applicability of an oath or affirmation is unnecessarily ’

-—

stated in View of the broad power to receive relevant ev;dence. -
Similarly unnecessary are the description of,ev1denceuas oral
or documentary (paragraphsilS(l)(a), (b)) and the power to

receive secondary eVidence (subsections 15(4), (5), (6)).

-
-

Paragraph b (2) (a) ensures’ observance of the rules of privilege,
which have already been noted favourably.- The subordination, N
by paragraph 15(2)(b) and subsection 15(3), of .subsection

15 (1) toraﬁy other statute restraining evidence, is unnecessary

because subsection 15(17, as general legislation, world be

~ overridden by express evidentiary legislation. Spec1alibus

non . derogant. The value,of the section is its reinforcement,

of the use,of the'tests of relevancy, undue repetition, and
privilege and the non-use of the judicial rules.
The above reports and legislation support the recommendations

initially made and warrant the following additional recommendationse

for all federal hearings. The tests of admiSsibiiit& should be

' L3
' .
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expanded to include'reliability, mﬁteria;ity; and undue
répetitioﬁ. Thg-additional tests are cqpcerned onlf with
hearing efficiency and should not be permitted to become
potential grounds for judidiél review. The rul€ds of
p;ivilege should be observeé. 'A party to a proceeding.éhould
be allowed an oppo;tunity to object to the-recebtion of
evidence and a tribunal should be rgqﬁifed to enter objections
in its record. The latter recommendation will pose no

signifiQant hindrance to the tribunals because objections

: LN 39 oo
are permitted in all but four hearings and recorded in all
40 :
but fourteen hearings. ' .Exceptions for the four hearings

will have to'be left to the enabling legislation of the
tribunals. The position in the fourﬁeen hearings will be
discussed later when records are considered: The federal

legislation on topic will now be considered.
) . ' 41
For thirteen hearings, reliance is placed on section 4 of
42 : : 43 -
the Ingquiries Act and, for three other hearings, reliance

is placed on section 7 of'thg Act for the authérity to receive

any evidence. Section 4 states:

The commissioners have the power of summoning
before them any witnesses, and of requiring them
to give evidence on cath, or on solemn affirmation
if they are persons entitled to affirm in civil
“.matters, and orally or in writing, ané to produce
such documents and things as the commissioners
deem requisite to the full investigation of the
tters .into which they are appointed to examine.

-
-
e

Section 7 is:
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The commissioner or commissionexrs may, for the
purposes of the investigation, enter into and
remain within any public office or institution,
“and shall have access to every part thereof, and
may examine all papers, documents, vouchers, -
records and books of every kind belonging thereto,
and may summon before him or them any person and
require him to give evidence on oath, orally or
in writing, or on solemn affirmation if he 1is
entitled to affirm in civil matters; and any

such commissioner may administer such oath or
affirmation.

-

Both sections imply that a tribunal has a power to hear any

-

evidence. A better approach is to expressly state the

’

*

a4,

power instead of relying on the implications.of the Act.
The Law Reform Commission agrees with this observation.

The provision for the Naticonal Energy Board focuses on

. ‘ Yo . . . 45
relevancy, without a clear direction teo receive any evidence:

- ... the Boaré shall have regard to all conszderatlons

that appear to it to be relevant ... . .

-

The provision for Canadlan Transport Commission hearlngs
45
- states:

The Commission may accept evidence upon affidavit
or written affirmation, in cases in which it seems
~to’it proper to do so. _ -

This provision permits;ﬁhe reception of written evidence but
says nothing of oral evidence. ) o

For hearings of the Anti-Inflation Appeal Tribunal,

the Tax Review Board, and the U.I.C. Umpire, the power is
47

-
.

implied from a provision, such as:
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~ -

The Appeal Tribunal is not bound by any legal or
technical ‘rules of evidence in conducting a
hearing, and all appeals shall be dealt with by
the Tribunal as informally and expeditiously as
the circumstances and consxderatlons of fairness
permit.

(Anti~Inflation Appeal Tribunal)

Lastly, the Anti-Dumping Tribunal, the Canada Labour

Relations ‘Board, the Public Service Staff Relations Board,

¢

and the Textile and Clothing Board are given express power

to receivisany evidence,.regardless of judicial rules, as ~

follows:

The Board has, in relation to any proceeding before
it_, power ... . ’ -

{c) to rece;ve and accept such evidence and
information on oath, affidavit or otherwise
as in its discretion the Board sees fit,
whether admlSSlble in a court 'of law or
not.

{Canada Labour Relations Board)

The message of Parliament in éll of-the provisions: is
fhat’its tribunals should be;governed by snly the minimum
rules of admissibilitQ of ev%dence and not by the‘judiCial
rules. The clearest statement of the message ﬂgtthe provision
of the Canada Labour Relations Board, which will form the
basis for a draft provision after certain éhanges are made
in its wording. The verb phrase "has power" should be ~

condensed to the simpler. verb"may". The verbs "receive"
P Y
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and "accept" are uséd synonyﬁously and, conseq@ently, iny.’
the first verb will be used. Similarly, the nouqé "evidence"
and "information" are used syhonympusly and only the firgt
will be used. The mention o%-an cath, affidavit, and
diécretion is unnécessary if a direction to_disregard'the.f
judicial rules is to be given. :

The draft provisions, incorporating all of the

recommendations, are:

'(l) Notwithstanding the judicial“rules of evidence,
except the rules of privilege, a tribunal may
l(a) receive relevant evidence, and
N ' (b} exclude unreliable, immaterial, or unduly
repetit;ous evidence.
(2) A party may reasonably object to the reception

of evidence.

The provisions cover all federal hearings.

4, O0fficial Notice . r

Courts of law are occasionally concerned about their own

efficiency as shown by their.invention of a device, judicial

—

notice, that obviates formal proof of métters,of public

notoriety or matters capable of immediate verificat;qn (by
) 49
resort to readily accessible sources of indisputab%e accuracy) .

When exercised by a tribunal, judicial-noticé is referred to

-as official notice; however, the latter is broader than the

former because a tribunal is not Bound by the judicial
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rules of evidence. The broadnessaof official notice is
understandable, glven that a tribunal is often created to
bring an expertlse to bear on problems..

0ff1c1al notice serves the value’of efriclency because -
information is created without any time-consuming | ™
Presentatidn. h conflict could be expected with the values'
of Bairness and opennesshhecanse information is'received
without-proof and sometimes without disclosure: The trend
in the thlnklng of both the courts and the trlbunals has
favoured the value of efficiency. The coyrts permxt a tribunal
to officially notice notorlous factstwlthln its field of
expertise and anything capable of 3ud1c1al notlce.?0 In
fact, official notice is used in all but sixteen federal
hearlngs 51and,‘in the sixteen,‘reliance is prohably placed
‘nnknowingly on matters of public notoriety. '

A recommendation.is_made to empower each triburnal “in
‘any hedring to take official notice of notorious facts within
its field of expertise and anything capable of judioial notice.
To prevent subversion of ‘the general rule of admlSSlblllty,
the matters off1c1ally noticed should be relevant to the
-hearing._ T '

The Franks Report did not consider official Potice hnt
the Attorney General's Report made the saﬁe reco%nendation
as above and added that a tribunal should inform the parties
to a proceeding'when official notice-is beind taken.52 The
-McRuer Report went even further on the issue of disclosure

and required it to be made before or during a hearing, on



N S 75

any officially noticed matter, including staff memoranda .
53 . . ' o
.and data. The issue of disclosure is complex and_will be

fully discussed after the legislation from other jurisdictions
has been considered. The McRuer Report also recommended that.

a party should be gfanted an opportunity to contest the taking
S ) 54 ) -
of official notice. Since‘officially noticed information

replaces or supplemeﬁts evidence presented by a party,
then.hé should be allowed to'obﬁect to.the taking .0of official
‘notice in the-same manner as he can object to information
presented. Of course, the opportunity could only be realized
when a disclosure of official notice has occurred.

The McRuer Report recommendations were based on

subsection 10{(4) of the Model Act, which .states:

In contested cases: . .
. K ' w

(4) notice may be taken of judicially cognizable
facts. 1In addition, notice may be taken of
generally recognized technical or scientific
fact$ within the agency's specialized
knowledge. Parties shall be notified either
before or during the hearing, or by reference
in preliminary reports or otherwise, of the
material noticed, including any staff
memoranda or data, and they shall be afforded .
an opportunity to contest the material so '
noticed. ' The agency's experience, technical
competence, and specialized knowledge may be
utilized in the evaluation of the evidence.

The subsection permits official notice to be taken of
judicially noticeable facts and of expertise, subject to °
the requirements of disclosure and of an opportunity to

contest the noticed matters. The issue of disclosure will
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-
-

be discussed shortly and the opportuhity-will be coneidered

Alater as part of the opportunlty to rebut ev1dence generally.

[

Section 16 of the Ontarlo Act is based on the McRuer

Report recommendatlons and, consequently, parallels the -
‘ T : ~

Model Act provision, as follows:

Ve
A tribunal may, in making its decision in any
‘proceedings,
(a) take notice of facts that may be judicially
noticed; and
(b) take notice of any generally recognized
scientificd or technical facts, information,
.0r opinions within its scientific or
%% - specialized knowledge.

The essentials of the -.-section have already been discussed

but, interestiqély, no stipulation is made for disclosure or

objection, contrary to the McRuer Report.

Subsection 556 {e) of the U.S. Federal Act permits the
taking of official notice on condition that a party is given

an opportunity to rebut the notice@ facts: -

... When an agency decision rests on official

< notice of a material fact not appearing in the
evidence in the ‘record, a party is entitled, on
timely reguest, to an opportunltv to show the

contrary.
L

4

The opportunity to rebut will be considered later.

At this point, the discussion will digress to the issue

L4

of disclosure. Fortunately, a recent study of disclosure

was done by a Canadian author who~refined the-fghcept of

. 55
official notice and determined when disclosure is required.
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‘His conclusions were that official notice arises in the

following four 31tuatlons when tribunal expertlse lS used _

t

to evaluate evidence, when the expertise is used to supplement

~

evzdence, when previous cases are employed as guidance, and

_ ‘ . 56
when a tribunal consults its staff or performs an investigation.
Disclosure is not required in the first and second situations.

In the third situation,-disclosure_is required of the decisions

. and evidence from past caseexbut not of a general impresgion
. created by the cases. 1In the fourth sitﬁation,'disclosure
is obligatory for inyestiéatory materiel, staff reports
containiné a summary of evidence, and for a hearing examiner's
report. Internal staff discussions and staff reports containing

advice on policy need not be disclosed.
. . . ' !

Non-disclosure in the first situation is understandable

because a tribunal is presumed to.bring its expertise to bear
-, - - ‘\\ .

L = . \ . . -
on issues presented, in the same manner as a-judge using his
legal expertise. 'However, no similar reason can be given to .
\

justlfy non-dlsclosure in the second sztuatlon wherein expertlse

..is used to create evidence competlng w1th ev1dence presented by .

the parties. In fairness to the parties such "expertise

- .

evidence®™ should be disclosed so that it can be tested for
trustworthiness. In the third'situation, impreééions_of
past cases éreféxempt*from disclosure because they are a

form of expertise, aciﬁired from membership on a trihnnal..

.

An obligation to disclose is not imposed in the~feurth\Situation
for staff discussions and reports on poliey because a tribunal's

deliberative process would otherwise be impaired. \\\
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The information in the third and fourth situations is -

‘known as "extra-curial information."” The use of such

infofﬁatipn coulé be the subjéct of a balancing of values
but practical necessi£§\d§9ta£¢s that officiai.nofice of
the information bé permit#ed; othe;wise,‘a tribunal will
use it clandestinely or, as one author has stated, the use

‘ . 58 :
will be driven "underground." The jurisprudence acknowledges

‘the necessity and allows a tribunal to use the information as

long as it does not fetter the tribunal's
59 _— : 60
discretion. In all but nine federal hearings, such

information is kﬁowingly employed. Official notice‘should

- consequently also cover éxtra-curial information in the same

way that expertise is covered. 61
The proposed Access to -Information Act will ptobably

not change the disclosure rules mentioned above because a
tribunal's expertise and impressions are not in the form

of disclosable records and because exemptiohg from disclosure

\\
are provided for records containing staff advice,

recommendations, and consultations. - In the particular case
of staff reports, if the Amgéican experience is any gquide,

then the past reticence of the Canadian’ judiciary in requiring

63
disclosure will be continued.  Legal authors hope that

disclosure will at least be required of the objective, factual -

. 64
parts of staff reports. The Law Reform Commission merely
65 - :

L

recommends disclosure wherever appropriate,
-«

From the above reports and legislation, the following

recommendations can be made for all federal hearings. A
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© tribunal ‘s_hould be ali'bwed to take off;‘.ciél notice of
extra-curial informatién. Before or during a heariné, a
.tribuqal should discloéé to the-parties that official hoéice
will be téken; howevéf,-the disciosure requirement shouid

not apply to official notlce of a tribunal's expertlse (when\\

N N
\‘used to evaluate evxdence), staff adv1ce and consultations,
not should it apply where leglslatlon exempts matters from
disclosure. A paty shouid.be-alioweg to object to the.
taking of official notice (when disclosure is made) in the
samefmanner as he can object to the reception of evidence
presented by another party. Currently, the tribunals for
seventeen hearingsssjpermit objections to official notice.
The federal legislation dealiné with official notice
is parﬁibular to the tribunals’ requifements,.such as
benevolence to veterans or notice of G.A.f.T.,Wand is
unsuitabie as a drafting base. Of the legislation from other
jurisdictions, sections 16 of the Ontario Act is the clearest

JEEN

provision. It will form the framework for a draft provision

after a feﬁ changes in wordipg are made. The phrase "generally
recognizea scientific and technical" excludes many other

areas of expertise and should be replaced by a broaé adjéctive,
‘éuch as "notorious." The adjectives "scientific or technical"
are umnecessary. because they are subsumed within the édjective

"specialized."
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The draft provisions for inclusion in the proposed -

code are:

(1) Subject to subsection (2), a tribunal may

. |
take official notice of relevant f

I(a) facts that may be judiéially noticed,l

(b) notorious facts,.opinions,'and information
within its specialized knowledge, and

{c) e#tra—curiai information, such as policy,
precedenté,:and staff répér?s.

(2) Except when officially noticed knowledge ;s to
bé_used to evgluate evidence or when official
notice is to be taken of staff advicg or
consﬁltations, a tribunal must disclose, before
or during:a heéring, to the parties to a
proceeding théé officiél notice will be taken
in accordance with subsection (1). -

(3) A party may object to the Eaking of official

\

notice. . \

The provisions cover all. federal hea ings.

a

5., Power te Summon Witnesses and Documents
Power to Administer Oaths and Affirmations

The powers to summon witnesses and documents and to
administer oaths and affirmations will be considered together
because they are usually combined in one provision in the

administrative statutes. Thé-powers are conducive to both
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tﬁe values of efficiehcy and of'fairﬁess because necessary

cts éan-be brought before e tribuﬁal,'a par£§ can assemble
in ormatlon essential to hlS case, and an obllgatlon of -
1uthE;lness can be lmposed on testlmony.

Only Parl;ament ean create .the powers for a tribunal
although one tribunal, the'Cepyright Appeal Boq@d, has.-
impiied‘a power to administer oaths from‘ite statutofy power
to.determine proceéﬁfe.67 Parliament~has sensed the'impoftance
of fhe'gewers and made them available to all but seven fedéral
hearings. 68For only two of the seven, namely, the hearings oftiﬁ
Atmuc Energy Control Board and of a Public Serv:.ce Cornm:.ss:.on
Appedl Board, has a need been expressed for the powers.

A'reeemmendation is made to empower each federal tribunal
in any hearing to summon witnesses and documents and to
administer oaths and affirmatiops: Although section 28 of

_ 69 . .
the Interpretation Act defines an ocath to include an

affirmation, express mention of the latter is valuable to

‘ensure that lay chairmen and parties are fully aware of the

-

ability to affirm. Exceptions for the five heariﬂgé{hot
desiring the power$ will have to be made in their enabling

legislation. : .
o 70 ' 71
Only the Franks Report and the McRuer Report examined

the powers and each recommended that a tribunal should be

given both pewere. The Model Ac;rgza\ﬁot deal with the

powers. An' elaborate provision for them is contained in B

subsection 12(1) of the Ontario Act:
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. -A tribunal may reguire any person,‘ihcluding a <
- .party, by summons,

. {a) to’give  evidence on oath or affirmation
T e .at a hearing; and. : :

(b) to produce in evidence at a hearing documents
: and things specified by the tribunal,

relevant to the subject-matter of the proceedings
‘and admissible at a hearing.

- 1
»

The sSubsection's test of admissibility is an unnecessary

F

restriction on the power to summon because admissibility can
) .

only be determined at the héaring and not at the time of

summoning. The U.S. Federal Act, in two simple statements
céﬁtéiped in paragraphs 556 (c) (1) ‘and (2), grants both
_pPowers. No further recommendations are warranted by the °

reports and statutory.provisions. The following substantial

S

amount of federal legislation deals with the pOWers.
[
T . 72
For fourteen federal hearings, the relevan;~tribunals

are given the powers of a superior court oflrecord for the
purposes of summoning witnesses and documents, adminisfering
oaths and affirmations, and for enforcing thqse powers. In

. three of the eleven heafingsllnameiy, those of the Canadian
Transport Commission, the Canadian Radio—Teievision'Commission

in a broadcasting-hearing, and of the National Energy Board,

: 73
“the following powers are granted:

The Board has, with respect to the attendance,
swearing-and examination of witnesses, the production
. and inspection of documents, the enforcement of its
orders, the entry upon and inspection. of property
and other matters necessary- or proper for the due
- exercise of its jurisdiction, all such powers, rights
and privileges as are vested in a superior court of
record. Cy

-

(National Energy Board)

.
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For the other eight‘hearings,-theré”is a narrower p;pvision}
74 ., ‘ '

such as: .

- D

The Board has, as regards the attendance, swearing

and examination of witnesses and the production .-

and inspection of documents, and other matters

necessary or proper for the due exercise of its

jurisdiction, all such .powers, rights and privileges

as are vested in a superior court of record.
- < - st -

- _ - (Tax Review Board)

»

The powers listed in these~provisions are:

-a) the power to summon persons,

b) the power to administ®r ocaths and affirmations,

Ve

c) ‘the_power to

~d} the'power to

e) . the power to

£) the power to enforce: the éowers and orders of the

: tribunal, agd - . . '

g} '-the-power to enter upon and to inspect property. . "

vl

A superior court of record traditionally sumnons pergdﬂs
. and documents by the use of a subpoena. The courtS'?gw
consider a éubpqgﬁa and a summons to be sygonyﬁous. The

Law Reform Commission also eguates the two in subsection %g(l)

of its draft Advi%;ry and invgstiggtory Commissions Act.

A superior court of record does not administer oaths or
gffirmationS'in a manner diff;rent £rom any other court.

"A power to.examine witnésses is implicit in the nature

of a heéring and unneéessari;y stated. Furthermore, a judge

of a superior court of record probably has ;ess power than
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a member of a t?ibﬁnal to éxam;ne ﬁitnesses in a hearing.

A jgége'df'a superioxr court of record must be careful not to
ihtérfere too greatly in the examination-or.cfoss—exémination
of a witﬁessf;otherwise, he could be held to have denied a
party a right;to a fair hearing. 7 Similar. restraints 6n .
tribunal members are rare. The power to in;p;ct documents

.is usually related éo pré:he&ring aiscovéry and is unnecessary

for a heariqg because a subpoena duces tecum could be used to

~
-

enable. their inspection. : ' C-

"Ih regard to thg enforcement of powers ané orders, a
sﬁperior court df record relies on its power to punish for
contempt of court.l As stated in Chapter II, the court can
punish for contempts_committed both in and not in its face.78
fhé recommendatiagrmade in that chapter; Stéted'again with

equal vigéur, is to take the contempt power away from the

. tribunals and to entrust it to the courts of law for exercise”

on behalf of the tribunals. -

A power to enter upon aﬁd to inspect property is a
matter arising outsigde of'a.hearing and, éonséquentlyh
outside the scope of this study.

'Of the ggmaining federal'hearings, the rglevant tribunals

for thirteen of them have powers to summon witnesses and

documen;s and to administer oaths under section 4 of. the

-

- 80 81 . .
Ingquiries Act, - three find the same powers under section

8 of:EthAct, and six have statutory provisions similar

to section 4 of the Act.
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Sections 4 and 8 of the Act state:

i

"

. i

4. The commissioners have the power of summoning

’ - before them any witnesses, and of requiring them
to give evidence on ocath, or on solemn, affirmation
if they are persons entitled to affirm in civil
matters, and orally or in writing, and to produce
‘'such documents and things as the commissioners
deem requisite to the full investigation of the
matters into which they are appointed to examine.

e

8. (1) The commissioner or commissioners may, under his
or their hand or hands, issue.a subpoena or other
regquest or summons, requiring and commanding any
person therein named to appear at the time and
place mentioned therein, and then and there to
testify to all matters within his knowledge
relative to the subject-matter of such investigation,
and to bring with him and produce any document,
book, or paper that he has in his possession or
under his c¢ontrbl relative to anv such matter as
aforesaid; and any such person may be summoned
from any part of Canada' by virtue of the subpoena,
request or summons. . '
(2) Reasonable travelling expenses shall be paid to
any .person so summoned at the time of service of
the subpoena, request or summons.

Subsection 8(1) can basically be condensed into section 4,

as follows. The words "may ... commanding” are synonymous
with the concept of a power to summon. Tﬁe words."to appear
. %nvestigation" convey the same meaning as "to give’
evidence on oath." A witness would not appéar at a time T
and place other, than that.for‘ﬁhich he was summoned, and

presumably he would .testify "then and there" without more

...?- . -
statutory prompting. Furthermore, a tribunal would not want

2 witness to testify to matters'not within his kno&ledge or

irrelevant to the hearing. The words "bring with him" are
- - LT :
unnecessary because a person could not produce a document at

a hearing .without bringing it with .him. 'SingeAtribhnals‘can

s ., . .

- . o R . -~
N e
—
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accept any information, the 1imitihg words "documents,
books, or papers" 'should be replaced by broader words,
-such as fdocumenté and things" or simpiy "things."”
Subsectidn 8(;) does have a‘ﬁew-advantages over secﬁion
4., The words “that.he has in his possession or under his
control". are necessarv to cover a persdn whd has constructive

¥

instead of actual‘pds§ession of something. The express-

s

stipulation that a person may be summoned from aqywhere in
Canada is better than the implieation of national effect in
section 4. Lastly, the amelioration by sub§ecﬁion 8(2) of
financial hardship on witnesses is desirable.

The Law Reform-éommission'has condensed ﬁhe t@o sections
into subsections 17(1)'and {3) and section'lS of fés draft

. e 83 - .
Advisory and Investigatorv Commissions Act, which state

‘respectively: !
17.(1)An investigatory commission may SUmmon or
subpoena a person to testify under oath or.
to produce any document or thing relevant
to its mandate.
- ad

(3)A summons or subpcena has effect throughout
Canada.

.
ls. A person to whom a summons or subpoena is
issued shall, at the. time of service, be paid
such travelling expenses as the commission
‘deems reasonable.

Subsections 17(1) and {3) combine to grant a'cogmission an
expiess power to summon perseons or thinésffrom anywhere in,

Canada and an implied power to administer an oath ‘or

affirmation. In terms of drafting style, the infinitive, "to

—.
-
i
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-
.

summon” would probably suffice for the phrase "to stmmon or
“subpoena.“ The noun "anything; coula adequately sumyarize
the nouns "anytdocument or thing." -In‘sédtion 18, the -
texpenses should be paid to the person served with a summons
and n&t to the peernato whom the- s&mmons is issuved. For ..
instance, a summons might be issued to a party who has
another person serve it. .Generally, expenses are paid after
a witness has apoeared. On the whole, the sections eliminate'
much of the verbiage in the etisting‘proéisions.

In ‘regard to the enforcement of ‘the powers to summon

84
and to admlnlster oaths, sectlon 5 of the Inquiries Act,

enforolng seotLOn 4, grants to a tribunal the following

power: 7 .

The commissioners have the same power to enforce
the attendance of witnesses and to compel them to
glve evidence as is vested in any court of record
-an civil cases. t .

Tﬂe oower.e;ercised by a courtiof record is to hold a person
_in contempt of court. Since Parliament has ﬂot-specifically
stated that the-power is of a suyperior court of record then
th power -is presumably of an inferior court ef record.

As discussed in Chapter II,.tﬁeﬁlatter type of'court can
only gunish for contempts in the face of the.court. The
undesi:ability of a tribuhal exercising a contempt power has

been empﬁasiged. If a tribunal of record should not have the

power, a fortiori, lesser tribunais should not either. An

even stronger disapproval.can be voiced for subsection 10(1),
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enforcing subsection 8(1), that creates penal offenceé,

as follows:-

Every .person who - A - -

(a) being required to’attend in the manner ‘provided
in this Part, fails, without valid excuse, to
attend accordingly, :

(b} being commanded.to produce any document, book
or paper, in his possession or under his K
control, fails to produce the same,

(¢) refuses to be sworn or to affirm, as the case
may be, or °
* []

(d) refuses to answer ‘any proper gquestion put to
'him by a commissioner, or other person as
aforesaid, .’

is liable, on summary conviction before any police or
stipendiary magistrate, or judge of a superior or
county court, having jurisdiction in the county oy
dlstrlct in whlch such person resides, or in which
theé place is ‘'situated at which he was so required to
attend, to a penalty: not exceedlng four hundred
dollars.

From the above discussibn, a recommendation is méde tof
entrust to the judiciary the enforcement of a summons, iﬁ
-accordance with the recommendation contained in Chapter II
for fhe power to punish a contempt.

Based on the concise sections draféed by the Law'Reform

Commission, the provisions for inclusion in the proposed

Y

codehare:
(1) A tribunal may summon from any part of Canada-
a persoﬂ'to testify under oath or affirmation
or to produce anything under his control, if

‘the testimony or thing will be relevant to

the proceedings,



(2) A person summoned pufsuanﬁ to subsection (1)
is entitled to receivé reaébnabie'travelling
éxﬁenseé, as determined by tﬁg.tribunal.'

"{3) A tribunal may apply té the Federal Cbu;t-of

| Canada alleging that a person has not complied

with a summons mentioned in subsection (1),
and the court may consider any information

"' supporting or rebutting the allegation and

ﬁ%y treat thé~nonlcompliance as thOugh it were
a contempt of the court.

The provisions applv to all federal heaiings.

. -
hd -

6. Power to Adjourn

A necessary coﬂcoﬁitant of a power to hold a hearing
is a.power to adjou;n it. The power serves béph the value
.Of efficiency, betause the endurance of tribunal members
‘%&wdd otherwise ‘be surpassed, and ﬁhe value of fgirness,
bécause a party might be unable to proceed on‘a particular
day. ©No conflict of values is expectea énd none has occurfed.
Each of the federal tribunals cons;ders itself able to
adjourn any of its hearings and the courts will generélly

85
not interfere in a decision to adjourn.

_A re;ommendatipn-is made to codify the federal practice
by empéwering each tribuﬁal to adjourn any of its hearings.

Of pas£ studies, only the.McRuer Report dealt with the
‘power and a recommendation was made to grant to a-ﬁarty

86 : . 4 .
reasonable adjournments. The Model Act and the U.S. Federal
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Act do not deal with the power. Section 21 of the Ontario

Act implements the McRuer recommendation, as follows:

A . -
-

A ﬁearing ﬁay be adjourned from time to time by
a tribunal of its own motion or where it is’
shown to the satisfaction of the tribunal that .~
- the adjournment is reguired to permit an adequate
. hearing to be held.
The power to adjourn is a simpie power and éoes hot requi;e
ﬁhé elaboration of this section. For instance, the words
Ffrom time to time" are unnecessary because repeated use of
ﬁhe'powerlis implicit. in its nature. Similarly, no mqntibn
need be made that the power can be exercised on motion of
the tribunal or of a party. Aléo, a tribunal would not grant
an adjournment unless it met- the sgtisfaetion of the tribunal.
Unfortunately, ﬁhe section omits the abilify té aitaéhfterms
and ;onditions_to an édjédrnmént. Both the McRuér Report
ana section 21 support the recommendétion made above but dé
not warrant changes in it. Before a provision is drafted for
the proposed proqédural code, existing federal legislation

-

must be examirmed. :
_ . 87 .
A typical federal provision’ is:

The Board may adjourn or postpone any hearing for
such time, to such place and on such terms as it
deems fit. . . o

(Canada Labour Relations Board)

The provision is simpler than section 21 of .the Ontario Act

but verbiage is still evident. The verb "postpone" is
unnecessary when used synonymously with "adjourﬁ." The

words "for such fime, to such place and" are not needed
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because the time and piace are "terms” of the adjournment

7 BaSed on the 31mp11c1ty of the Board's Sectlon, ‘the

draft prov;s;on w1ll be:

A tribunal may adjourn its.hearings on such terms as

it deems necessary.

The provision covers all federal hearings.

7. Opportunity to Appear or to be Heard

The two opportunitieé are considered together because,
within the context of the hearings examined, the two are .

treated svnonvmously. The presence of a party before a
tribunal promotes fairness because he has contact“with
the decision-maker; however, his presence hinders tribunal

-

effrcmency because he can raise objectlons that slow procedure.
Parllament and its- trlbunals have balanced the values of
eff101encv and fairness and given paramountcy to the latter.

In all federal hearings, a party Ls granted an opportunlty
-
to appear and be heard. Henceforth, mention will only be made

of ah opportunity to appear.

A recommendation is made to grant. to a party in any

¢

federal hearing an opportunity to'personally appear at the -

hearingf

, ) ] 88
The same recommendation was made by the Franks Report,
89
the McRuer Report, and impliedly by the Attorney General's
a0 . , .

Report. In regard to legislation of other jurisdictions,

the opportunity is only considered by subsection 555(b) of

+
- :
+
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the U.S. Federal Act, which simply states that a party may
appear in personfét a hearing., Similar simple statementsl

are made in the following federal legislation.

9l
Seventeen federal hearings have express provisions,

92

-such as:

-

All partles to a hearlng before the Tribunal may
appear in person ... . .

fAnti-Dumping Tribunai)

~ N

The remaining‘h%arings~ with legislative directions must rely
- ‘ . 93
on other wordiné, such as:

.

No order sﬁall be made ... unless ... the Board
has afforded him an oppertunity of being heard.

(National Energy Board)

The opportunity is a simple concept and warrants
only a simple drafting style, as found in the example for
the Anti-Dumping Tribunal. The draft provision for inclusion

in the proposed code is:
A party to a proceeding may appear in perscon.
-

The provision .covers all federal hearings. .

8. Notice of Hearing ' . -

An opportunity to appear at a hearing would be useless’
if a party were not given a notice of the hearing so that he
could exercise the opportunity. Any inefficiency caused by

the expenditure of tribunal effort in preparing and sending
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’

the notice should be outweighed by the fairness resﬁlting
from it and, in fact, this.has occurred. Each federal
tribunal for any hearing sends such a notice to a party

and the courts, on their part, consider such a notice
94 T .
obligatory for a hearing to be' fair. . .

A recommendation is made to require each tribunal
in any hearing to give a notice of heafing to every party.

To be meaningful, the notice should be given a reasonable

time before the hearing starts. '

The same recommendatlon was made by the McRuer Report ?5
and impliedly by the Franks Report > and the Attorney
General's Report.97 - Notice was also_consideréd in the

legislatién of other Jjurisdictions. Sec¢tion 6 of the Ontario
Act is the most completée, stating:
(1) The parties to any proceedings shall be given
reasonable notice of the hearing by the tribunal.
(2) .A notice of a hearing shall include,

(a) a statement @f the. tlme, place and purpose
of the hearing; :

(b} .a reference to the statutory authority
‘ under which the hearing will be held; and

{(c) ~a statement that .if the party notified does
not attend at the hearing, the tribunal may
proceed in his absence and he will not be
entitled to any further notlce in the
proceedings.

Paragraph 24 (1) (a) “of-the Ontario Act adds:

(1) Where a tribunal is of opinion that because the
parties to any. proceedings before it are so
numerous or for any other reason, it is
impracticable,



94
(a) to give ngtice of the hearing

To all or any of the parties individually, the
.tribunal may, instead of doing so, cause reasonable
notice of the hearing or of its decision to be given
to such parties by public advertisehent or otherwmse
as the tribunal may direct. 2 :

ADiséussion of the provisions will be made in the ensuing

comparisoh with the other legislation.

Subsections 9(a) and (b) of the Model Act aref

(a) In a contested case, all parties shall be afforded
an opportunity for hearing after reasonable notice.

.. (b[ The notice shall include-

(1) a statement of the tlme, place and nature
¢f the hearing;

(2)" a statement of the légal authority and
- jurisdiction under which the hearing is
- to be held;

(3) a referéence to the particular sections of
the statutes and rules involyed.

The corresponding provision in the U.S. Federal Act is

subsection 554 (b) that says:
Persons entitled to notice of an agency hearlng shall
be timely informed of
(1) * the time, place, and nature thereof;

(2} ‘the legal éuthority and jurisdiction under
which the hearing is to be held;

{3 the matters of fact and law to be asserted.

The elements of the subsection are included in the Model Act

and, therefore, the latter will form the basis of comparison

-

with the Ontario act.

Py §
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The Ontario legislation is clearer than its Model
counterpart. Although both require notice to be given to

parties, only thé‘Ontério legislation places the duty of

~

giving notice directly on a tribunal.
Both-provisist reguire a noticéfto be reasonable.

The reasonableness of a notice. is a function of the number

o ' :
of ‘parties involved in a hearing. If only a few parties are
notice can be-giveh individually to them. 1I£

-

" involved,
many parties are involved, notice would have to be given by
public advertisement, as the Ontario legiélation directs.

i

Both provisions require a statement of time and place
of hearing. The statement must alsé contain, for the Ontario
provision, the purpose of the hearing but, for the Model

provision, the nature of the-hearing. The word "nature" is
a very vague term and could refer to the judicial/administrative

-~

aspect of or to the purpose or gaal ©f the hearing. Probably,

the.legislators were referring to the purpose of the hearing

and so,. the Ontario wording is preferable.
Regarding a reference to legislative authority, the

Ontario provision is weaker because it merely requires a
reference to a statutory authority, which could mean the long"

or short title of the relevant legislation,'or a part’ or
section of the legislation. The Model provision.is clearer

and regqulres notice of the juriS@iqtion of'tpe'hearing, its
"legal authority, and the relevant legislative sections. The

extra requirements of this provision would not unduly

encumber a tribunal's procedure because they Wbuld élready
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-hold a hearing. - . _"‘ '

: their default of appearance. Pafties cannot thereby'impede

96

have been resolved before a decision would be made to
Lastly, the Ontario legislation contains a useful

warning to parties that a tribunal can proceed despite

-

-

a hearing process by failing to éppeérf .
- From the compar;sgn of Ontério and Model provisions,
-the ?ollowiﬂé recommegaations can be ‘made for all federal
;hearingé. ‘&he obligation of giving notice sh;uid be placed
dirgétix on a t;}bqnal. The notice should be regssgablé
and its content ghould include .the timebof the hearing, ifs“
placé,.§ufpbsg,.jurisdictibn, and legislative authorization .
{(plus relevant sectiénsd. A notice should also contain a

warning to a party that the tribunal can proceed despite his

default to appear. The 'recommendations accord well with the -

jurisprudence, which requires a notice to be clear, definite
98 ,
and accompanied by particulars., Particulars will be

4

r

discussed as part of the notice of case to be met.
The Law Reform Commission has also studied notice
requirements and has similarly recommended that a tribunal

should give to a party reasonable notice, including. the

: © 799
nature of the proceedings, and the time anéd place of- hearing.
An examination must also be made of existing federal
. 100 ‘
legislation. For fifteen hearings there exist clear.

legislative directions to give notice of a hearing. A typical

L 101
provision is:
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' The Registrar shall notify'all'partiésnto an.appeai_
- - of the time and-place appointed for' the hearing of
. the appeal at least 20-days 'before the date so-
appointed. BRI ¢ .

LI

(Pension Appeals Béard (Céverage))

The remaining tribunals having a legislative direction
o : ' 102 - '
must rely on vague provisions, such as:

-.. the Board shall, in respect of every objection,
advise the society,-association 9r company concerned
of the nature of the objection and shall afford it
an opportunity of replving thereto.’ . :

(Copyright Appeal Board) -

N The former 1egiélative direction is moré desirable.as

a2 drafting base because it clearly states the obligation of

[

a tribunal to give notice of-the time and place of a hearing.

-

While the- essefice of the obligation can be- easily stated in
a standard form, some of the ancillary paxrts of the obligation

vary too greatly to be standardized. For instance, greét

-

variances occur, firstly, in. the number of days before a hearing
that notice must be sent, ;econdly, in the officers of a

;ribunal who must send noticeé, and lastly, in the methods

of giving noﬁice_(newspapers, Canada Gazette, mail, telephone). -

-
—

The description of a person entitled to notice varies greatly .

-~

féom an "appellant® or "pérty“?to a-"cgmpany“ or an
"association." A geheral, descriptive phrase to cover all:

of+ them would be "gefson required by legislation to receive
: _ “ . .
notice." //“’

4

The a:aft provisions for inclusion in' the proposed code

are:
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(l)?‘Before conductlng a- hearlnge a tribunal nust
- .

: g;ve»not;cef in accordance wsth subsection (2),

A tc;a‘personlrequ;red;by legislation to reccive

notice.

(2) A notice mentioned'in“subsection-(l) must set

]

" forth:

~{a)
(b)

+the

-the

the

time, place, and purpose of the hearing,
juriSdicticq, the leéal authofity; and

sections of particular legislative ’

ov

. aware of the issues.

authority involved in the hearlng, and

{e) a warnlng that 1f£ the person does not attend
at the hearlng, the trlbunal may proceed lﬁ
his absence and that pcmﬁill not be entitled

to further notice in the proceeding.

Thé.proviSions cover all federal hearings.

9, Notice of Case to be Met

A notice of case to be met informs a party of the issues

involved in a hearing. Thé inefficiency caused by the °

preparatory effort for the notice has been exceeded, in the

opinion of the courts and the tribunals, by the fairness

resulting from it. The courts hold that the notice- should

be glven by a tribunal to partles unless they are already

103 )
In practlce,.the tribunals give

104 :

such notice in twenty-four-hearings but not in the others

because the parties are often aware of the issues involved.
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The saving provision (for when'a party is aware of issues)

prevents an inefficient waste of tribunal- effort. .

A recomﬁénda#iqn is, made to‘require each fgdefai.‘-
" tribunal to giyéiin-evgéy heafipg‘a ﬁdt;ce qucase;to.be""
met to gach partﬁ, uniess_he'is éware of the i§sue$ invbl§eqf
before the heariﬁg begins;f-' B A oo

103 tﬂe-Attorney.General'é Réporﬁ,

and the McRuer Report . recommended that a tribunal should

. . - 106: *
- The Franks Report,

give to a party a notice of case to he met in‘all instances.

Section 8 of the Ontario Act considers notice necessary when.

the character orjcémpetenqe-of a party ‘is in issue. Paragraph3

554 (b) (3) of the U.S. Federal Act reqﬁifes a.tribunal to give
-notice of:- ” ‘ |

... the matters of fact and law asserted. When
private persons are the moving parties, other
partiés to thé proceeding shall give prompt notice
of issues controverted in fact or law; ... .

The paragraph contemplates a form of pleading, as does
paragraph 9(b) (4). of the Mo&el Act, which reguires a tribunal

to give:

... & short and plain statement of the matters
asserted. If the agency or other. party is unable

to state the matters in detail at the time the
notice is‘*served, the initial notice may be limited -
to a statement of the issues involved.. Thereafter
upon application a more definite and detailed
statement shall be. furnished.

A'requizement‘for a type of pleading appears unnecessary at
PR
this time in Canadian federal law. A notice of issues appears

sufficient. Thé Law Reform Commissiop has also stu@ied notice

b}
-
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, o . S 108 .
requirements and reached the same conclusion. - Before a

_provision is drafted for the proposed code, the two existing

pieces of federal legislation must be examined.
N The provision:for the Atomlc Energy Control Board
L 109 . A

states: ; . -

-The Board or a designated offlcer shall not issue..
a' nptice ....unless the holder of the llcence

(a) has been informed in writing of the reasons for
the proposed issue of ‘the notice and, in the case
6f an amendment of the terms and conditions

~ . ' thereof, the proposed amendments; ... .

| ) ) 110
The provision for the Copyright Appeal Board is:

... the Boarxrd shall, in respect of every objectlon,
advise the society, association or company concerned
of the nature of the objectlon eie -

>

The former provision contemplates a tribunal pleading._'The.
latter provision uses an aﬁbiguous'word "nature", wnich could
refer to a hearing's‘character,ijudicial/administratiﬁe), or
to its purpose. Each_provision is particuiar to the hearing
involved'and, conseqguently, cannot act as a érafting base.

A notice of case to be met is 2 simple concept and it

can easily be combined with the notice of hearing. The draft

provision for the proposed code is:

[(2) A notice in subsection (1) must set forth:]
(d} the issues involved in the hearing unless
the person is aware of them before the -

hearing begins. -~ . L

The provision covers. all federal hearings.

\\;?g

Jxd
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10. 'Representation by Counsel or Adent

[

If a person is to.appear'in legal;proceedings, iogically
he should-be permltted representatlon by an agent who"
understands the operatlons of ‘the legal system. -Oﬂsthe _one
hand the presence, of a counsel or agent promotes the value.
of fairness bv protectlng the interests of a. partv.~ On the
other handg, his .presence could hlnder or promote the value

of tribunal effmcxencv, dependlng on whether he raises
technlcalltles or summarlzes succmnctlv hisg party S p051tlon:
Any conflict between’the values has. been resolved in- favour
-of fairness. The courts consider the’ opportun;tv necessarv

v
onlv when a proceedlng w1ll have ‘serious consequences for a

111
person, such as the loss of reputatlon or llvellhood The .

federal trlbunals must*consmder either thelr hearlngs to have
ser%gus conseguences or representation to be an asset to
effioiency, because a party in any hearing is alloweo to

" have counsel or_agent:

<

JA recommendation is made to permit a party to a proceeding

to have representatlon by counsel or agent.
The Attorney General's Report did not deal with the issue
. . 112 113
of representation. The Franks Report and. the McRuer Report

made the same recommendation as above. ' Simple statements

that a party may be represented by counsel or agent are made °

by subsection 555(b) of the U.S. Federal Act and by subsection
. -

10(a) pf-the Gntario Act. No statement, was made by the Model

Act. In conclusion, the reports and legislation support the

e
'Y
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recommendation made a@obe.but warrant no changes in it.
The following.two types of federal legislation deal with
the issue. )
- . 114
The predoninant type of legislative provision is:-

All parties to an appeal to the Board may appear in
» person or may be represented at the hearings by
counsel or agent. _ .

(Tax Review Board)
115

-

The other type of provision is more vague, as follows:
An applicant may state that he desires tq make
representations in person or through an agent ... .

(Pension Appeals Board (Coverage))

»

- The draft provision for the proposed code will use the

simple, straightforward approach ¢f the Tax Review Board

. 4
section. As a ' drafting change, the verb phrase "grant an
oppé;tﬁnity“ can be replaced by the verb "may”. The draft

provision 1is:

-~

A party to a proceeding may be repfesented by

counsel or agent.

-

The provision covgrs ali federal'heariﬁgs
: LY .

In regaréd to the opportunity of a witﬁesé to‘be represented
by counsel or agent, the balance of Galues would, at first
lglance, weigh in favour of representétion. ﬁowever, unbridled
participation by such counsel or agent could seriously

-

affect tribunal efficiency without commensurate benefits.

[
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- Efficiency diatates that the participation be reét:ictaa-
to prétection of.the witness, ané-the Federal Court wouid
prébably agrae. The court has held that a Witness, while
being cross-examined in the office of a 5011Citor, is
entitled to representation by counsel for the protection.

1lle
only of the witness' rights. A fortiori,. the court

would similarly hold for a more important context, such as

a tribunal hearing. Paragraph 2(d) of the Canédian Bill of . -

ghts guarantees the representation if the witness lS
-compelled to testify in a hearing.l;7 Thée tribunals permit -
a witness to haye representation in-all hearings except thoée
of the National Parola Board, the Pension Review Board, and
the War Veterans Allowance Board. -In hearings of the latter
three bqarda,qwitnesses are not generally encountered. In
‘the other hearings, the counsel or agent is allowed to
intervene only to prqtect'the rights of the witness.

A recommendation is Qade to permit a Qitness in any
federal héaring t¢ have fepresentation by couﬂsel or agent
solely for the protection of his rights. The recbmmendation'
applies to but has no practical effect on the.three federal

~~hearings that have no witnessea.

Of past - studies, only the McRuer Report. considered the
issue‘and the same recommendation as above was made, with a

. condition that the cbunsellbe excluded fron a private hearing
if the witness is not testifying.'lls .The recomméndation of

the Report was fully implemented in section 11 of the Ontario

Act, as follows:
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(1) A witness at a hearing is entitled to be advised
by his counsel or agent as to his rights but such
counskl or agent may take no other part in the
hearing without leavesof the tribunal.

(2) Where a‘heéring is in camera, a counsel or agent °

for a witness is not entltled to be present
except when that witness 1s glVlng evidence.

Subsectlon 11(1l) duplicates the recommendation of this study
and grants a discretion to a tribunal to determine when its
'efficiency is being impaired by the counsel or agent for,a
witness. Subsection 11(2) balanées fairness to a witness
Qith fairnéss to a hearing participant who seeks to protect
the'confidéitiality of inforﬁation. :Mére will be said later
about confidentiality but, needless to say,'it is imperilled
as a hearing becomes more public. f;he exclusion bf the counsel
or agent from =2 private hearing is sensible.

The- Model Act did not consider representation for a

witness but subsection 555(b) of the U.S. Federal Act states:

- A personscompelled to appear in person before an
agency or representative therecf is entitled to

be accompanied, represented, and advised by counsel
or, if permitted by the agency, by other quallfled
representative ... .

The subsection adds nothing new to the discussion.

The ‘report and legislation support the recommendation
made above.and suggest a refinement to exclude the counsel
or agent of a witness from a private hearing unless he is

testifying.

No federal legislation exists to be examined. . Owihg to

its clarity,, section 11 of the Ontario Act will be used as

a base on which to draft a proviéion for the proposed code.

. TA
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A few drafting changes must be made in the-section.‘ The
verb phrases "is entitled” and grant-an opportunlty

should each be simplified to the verb "may . The preseﬁce'
of the.nouns "counsel or agent" in both eubsections permits
them to be condensed into one provision. The draft provision |
is:

A-witness at a hearing may be advised by his counsel

or agent as tohis rights but the’cbunsei or agent
may take no other.ﬁarﬁ-in the hearing without leave
of the trlbunal and, where a prlvate hearlng is
conducted, the counsel or agent may not be present
at the.hearing except whem-phe witness 1s giving

eyidence.

The provision applies to all federal hearings.

11. Presentation af Evidence and Argument

The pfesentation of evidence and argument to a tribanal
promotes fairness by permlttlng,a'party to explaln his
position but it also impairs trlbunal e£f1c1encv by slowzng
a hearing process. In this coaflicf of-values, the courts
and tribunals have sided with fairness toe permit a party to
present evidence and argument. .

The courts ha#e.held that an opportﬁnit& to appear
implies ‘an opportunity to be heard and to make submzsszons-

119 .
(arguments) on_lnformatlon to be used in a decision. An
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omr:tumtytobeheaxdallowsapartytopresentendencemahearmg
'.T.E'zerefore an opporttm:.ty to appear :.mpl:.es an abJ.l:Lty to present ev.uience
. and argument. S:L.nce every ;Eederal tribunal grants to a party an opportum.ty
to"appear, then :.t_shwld also allow a party o present evidence and
argment.  In fact, this has occurred in all hearings. A restriction
is placed on presentatmn in the following two I:Q;nngs. In a hearing of
the Natlonal Pamle Boarci an inmate is allowed to make representatlons
only to substantiate‘statements in his appeal. In a hearing of the Pension
Review Board, a party is pe.m:.tted to.present argument and only new '
documentary evidence; 121 however, the restriction is weak because a wide
interpretation is given to the word "new" and oral evidence is acceptable
:.f written down befo;'e presentation to the Board. Practically speaking,
the Board has no restriction on the- 'presentation of evidence.
A recamendatidn is made to_ permit é party in any hearing to present
evidence and argument. Ig the Naticnal Parole Boardwants to maintain
ips current practice, which is contrary to the recamendation, then it will
have to seek an exe'npt-:ion in its'enabling iegislation (to avoid the provision
tobebasedontherecamrendatiorx)._ _ | A
The Franks Report did not consider ﬁhe issue of presentation.
The Attorney General's Report recammended that a- 'party should be permitted
‘ to present his case (presumably, his evidence arnd argument) .122 The McRuer
Report recammended that a party should be allowed to present evidense

bil not mention was made of arc;fu'me.m:.'123

Paragrarh 10(b) of the Ontario
Act remedies the McRuer defect by allowing a party to present evidence
and argument, as follcows:

rd

-y
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A party to.proceedings may at a hearing,

(b) call and examine wltnesses and present hlS
arguments and submissions ... .

Paragraph 554 (c) of the U.S. Federal Act is similar:

1
L]

The agency shall give all interested parties
opportunity for

-+

(1) the submission and consideration of fact,
arguments ... . '
r . . - ' ]

Subsection 9(c) of the Model Act also allows the pré§éhtation

L)

of both information and argument:.

Opportunity shall be afforded all parties to respond .
and present evidence and argument on all issues
involved.

The reports and legislation support the recommendation mad;

above bﬁt sugéest no changes in it. A subsﬁanfial amount

of federal legislation exists on topic. T
Thg following;eighé.t:ibunals are required by legislation -

to allow persons to present‘evideﬁce and argument in an

ungualified manner.

- 124
The U.I.C. Board of Referees and the Human Rights’
125 _
Tribunals rely on the phrase "am opportunity to make:
representations.”

The Canada Pension Plan Review Committee relies on the

. ‘ 126
Dhrase "an opportunity to be heard" for the'presentation

of argument, but a detalled regulation governs the presentation

127
of evidence:
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The appellant and the Director shall be entitled’
to bring witnesses before a Committee and to -
furnish evidence by way of letters, affidavits,
or written representations.- . '

The Canadlan Pension Commmssmon Entltlement Boards rely .
‘ - 128,129 :
on the vague phrases:

v

... he shall sené to the Chairman of the Commission
written notice of his readiness to proceed, together.
with any written subm1551on he wishes to make to

the Board.

... the arguments made by or on behalf of the
applicant shall be recorded ... . o

In a business practices hearing before the Restrictive

4

Trade Practices Comm1551on, the Director (of Investigations)
- 130
is expressly allowed to present evidence and argument,

while an individual must rely on the phrase "an opportunity
- 131 ‘
to be heard." . In hearings on the use of methods to increase

competitien, a party is allowed "to call and examine witnesses
- 132

‘and produce documents on hls-own behalf," but his apility

to present argumeﬁt must be implied from a regulation
133

stating:

The Commission may, in any case where it considers
it necessary to do so, request written briefs to
"be submitted by the parties in addltlon to oral
argument. o

The Pension Appeals Board, in a hearing to décide

contribution matters, relies on its regulations, whlch are
134,135

as followe: ,



109
. Witnesses shall be examined viva ‘voce cee o

An appllcant may state that he desires to make,-
representatlons cee .

- . . 136 .
.Only two of the tribunals have express provisions,

. 137
an -example being:

-

... the appellant and the Administrator shall be =
afforded an opportunity to present evidence,

to cross-examine witnesses, and to present s
argument. .

(Anti-Inflation Appeal Tribunal)

The draftlérovision for the;proﬁosed code will be based on
the last-mentioned legislation becauee it expresees,nith:
clarrty the content of the recommendation. a feﬁ drafting
changes are necessary. The verb “shall "be afforded" should
be replaced by the simpler "mav" The object “opportunlty
.1is unnecessary if the verb "mav" is used.

The draft provision is:

A party to a hearing may present evidence and

argument.
The provision applies to all federal hearings.

12. Rebuttal of Adverse Evidence:;
Cross—examination

The devices of rebuttal and cross-examination are used
to test the value and credibility of evidence so that a

.tribunal is not misled into delivering a wrong decision.
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. They are timefconsﬁhing and haturaliy interfere'with.the
. efficiency of a tribuﬁail' On the ether hand, they promote

'falrness to a party by allowlng hlm to explain or to

»
controvert adverse ev;dence. The trends in the thlnking

of both . the courts and the tribunals have favoured fairness

" in the case of rebuttal, eff1c1encv in the case of cross- N

exam:Lnatlon .

From a partv s opportunltv to appear, the courts imply
.~ 138

an ability to rebut . A permission fo cross—examine, however,

is not implied “and the many ways to correct or to controvert
evidence often render such permission unnecessary for a'faié'
hearidg.'l39 Copsequently,.the?EOurte piace more impo;tagce'
on rebuttal as a means to test.evidence.

The tribunals generally allow rebuttal and, .to a lesser
140
extent, cross-examlnatlon. Only in flve federal hearlngs
is neither rebuttal nor cross—examination allowed. In seven.-

141 ) ) )
hearings, rebuttal.is‘permltted but not cross-examination.

Both rebuttal and cross—exaﬁination are allowed in the

1]

balance of the hearings. In regard to the five hearings,
the position in three is understandable because tMey are
appeal hearings in wbich no new evidence is introduced. The

position in the other two of five. hearings denies rebuttal

‘because it is a hindrance to efficiency. The practice of the

tribunals concerned in the- two hearings is contrary to the
trend in federal law to allow rebuttal. Surely, the tribunals

could permit written rebuttal, which they could read or
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ignore atttheir\convenience without much hindrance to their
'-effiéiency. Tﬁei;.current practice cannot be\COnﬁonea. |

A recommendatioﬁ‘is maae to pérmit a party in any.federal
‘hearing.to rebut adverse‘evidence‘and,.in hearinQS‘currently

,permitting, to cross—examine;.The recommendation will apbiy to
but have no practical effect on thé three appeal hearings.

- ‘ - ‘ 143
The ‘Attorney General's -Report recommended allowmng

A 144 14
& party to rebut, the Franks Report . and the McRuer Report 3

-

recommended allowing him to cross-examine. Cross-examination
is alsd’advocated by subsection 10(3) of the Model Act:

A party may conduct cross examinations requlred
for a full and true disclosure of the facts.

The limitation of a full and true disclosure of facts is
~useful for a tribunal chairman\who,‘although the jurisprudence

. : B L ) 146 :
permits him to cdntrdl cross-ekamination, ‘needs a rule to

quote so thait\his ”-po_‘int ismade.The same limitation is
. st L i L

contaihed:ih'subsection 556 (d) of the U.S. Federal act, which

covers rebuttal and crbss-examination:

.1+ A party is entltled ... to submlt rebuttal
evidence, and to conduct such cross-examination
as may be‘required for'a full and true disclosure
of the facts. :

. Paragragh 10(c) of the Ontario Act deals only with

e

cross-examination and uses a "full and fair" limitation in

lieu of "full and true", as fqllows:

g
A party to vroceedings may at a hearing

-
.

{c) conduct cross-examinations of witnesses at a

.
. [
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hearing reasonably required for a full and fair
disclosure of the. facts in- relatzon to which they -
have given evidence.

- Subsection 23(2) adds:

“A tribunal may reasonably limit further cross-
examination of a witness where it is satisfied
that the cross-examination of the witness has
been sufficient to discleose fully and fairly
.the facts in relation to whlch he has given
-evidence.

The two provisions are examples of poor drafting stvle because
s .
nearly identical wordlng is repeated on the same matter in two
widely separated parts of one statute. "Subsection 23(2) is
redundant tecahse the poyer of a‘tribunal to limit cross-
examination is clearly contained in the tests of reasohableness
and "fell and fair disclosure" in paragraph lOLe). The
usefulness of the.disciosure“test.has already been noted but
the "reagonable" test provides a similar functio%, stateq‘more
concisely. -

The reports do not warrant an alteration in the
récommendation made above but, on the basis of the legislation{
a recommendation is made to impose a test. of reasonabieness
- on the opportunities to rebut and to cross-examihe.

Only two pieces of federal legislatioﬁ exist and both

are explicit. The provision for a hearing of the Anti~
147

o

Inflation Appeal Tribunal is:

... the appellant and the Administrator shall be afforded
an opportunity to present evidence, to cross-—examine
witnesses, and to present argument.
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The prov1sron of the Restrlctlve Trade Practlces Comm;ss;on

. 148
for 2 hearing -on methods to increase competltlon is:

- -

.e. @ny person against whom the order. is sought
is entitled to cross-examine wltnesses called by
the Director ... . :

These-exampies of concise drafting supply.ah;exoellent'oase
‘on ‘which to create'e provision~for‘the broposed code. Beoaﬁse
- some federal fribunals permit rebuttal But.not crosef.

" -examination, separate provisions should be drefted for each.

‘The, draft provisions, incorporating the recommendations made

above, are:

1y A party to a proceeding may reasonably rebut
evidence ‘adverse to his:case.
(Zi A .party to. a proceeding may reasonably.cross-

examnine a witness.

The first provision applies to,all.federa} hearings aﬁd'tbe
second covers only hearings currently permitting cross-
examinatidh.__. .

- -

4

.13. Opportunity to be Present Throughout a Hearing

]
‘I

In order'for a party to-be able to‘fuily preeent his
case to a trlbunal he must be able to hear all ev1dence
‘and;argument. His presence throughout a hearlng would seem
iogioally necessary £rom the viewpoint ‘of falrness. However,

‘his contlnuous presence could also 'be seen as an 1mped1ment

‘to_trlbunal.efflelency if he attempted to influence the . -

.
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proceedings by objections or ‘other ‘means. The courts and ™

‘tribunals have unanimously adopted fairness as the more

important value, thus supporting a party‘s continuous

-

presence. ' In each federal hearing a party is allowed to be

.present thrbughout the hearing and if eviderice is received

in hls absence, the courts presume such evmdence to be‘

149
prejud1c1al to him. When cohfldentlal ev1dence is to be

tendered at a hearlng, an, exceptlon to the rule of contlnuous

) 150
presence, is acknowledged by the courts, - and by the tribunals

: 151
in all but five federal hearings.

- A recommendation-is made to permit a party to be present
throughout any hearing, subject to limitations imposéd for

the preservatlon of the confldentlalltv of ev1dence. ' .

Except for the Franks Report, the issue of continuous -

- presence has not.been qonSLdered by the studies and legislation

©f other jurisdictions. Without making a recommendation, the

Report commented that a hearing should only take place in the

152
presence of all parties. No mention was made of preserving

‘the confidentiality of information.

The federal legislation does not deal with the opportunity‘f
to be present throughout a ‘hearing. The legislation'concerned

with confldentlallty is often a simple prohlbltlon against

‘ 153
disclosure, such as:

Where evidence or information that is in its nature
confidential, relating to the business or affairs
of any person, firm or. corporation is given or

. elicited in the course of any ingquiry under section
16, the evidence or information shall not be made
publlc.ln such a manner as to be available for the
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use of any business competitor or rival of the
_person, firm or corporation.

(Anti-Dumping Tribunal)

- F

A similar provision, giving much dlscretlon to a tribunal,
" 7154

is: .

Where the Board receives a written request from a
party who has filed a written submission or document

_ marked "Confidential" ... the Board may, if it is

. of the opinion that the public interest will be .

served by so doing, treat as confidential the
material so filed.

(Yukon Territory Water Board)

Neither provision has guidelines explaining how -to use
confidential information. The best treatment of the
confidentiality isgue is found in the following procedural‘

rule for a telecommunications hearlng of the Canadian. Radio-

155
Television Cgmm1551on:“ Y

Where the Commission is of the opinion that, based

on all the material before it, the specific direct
harm likely to result £rom public disclosure justifies
a claim for confidentiality, the Commission may

(a) order that the document not be Dlaced on the
public record;

{b) order disclosure of an abridged version of
part of the document; or

{c) order that the document be disclosed to péitieé
at a hearing to be conducted in camera.
This provision refines the fairness value down to direct
harm to a pafty and contgins three methods for preserving
confidentiality. All three me;hods assume prior preséntation.
of thé_evidence privately to tie tribunal. The ban on disclosuré

in the first method -cannot be supported because the absence of

»
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potentially crucial evidence from a record could thwart
- judicial review or'appéal of the proceédings. "More acceétable
are the second method's disclosure of a summary of evidence
ana the third method's full disclosure within a priﬁate
hearing. The latter two methods aétempt to create flexibility
for ma#imum fairness* to all parties concerned. The third
method éppears to be based on a sugges#ion made by ﬁhe Federal
Court to the Anti-Dﬁmping Tribunal.ls‘ f\\'f'_le Tribunal.hag varied
the third method and allows. only the parties' counsel to be

~

present, with an unde;taking.by ﬁﬁem‘not to disclose the .
confidential evidence presented in the session}57 The
Tribunal obtainé the benefit of a testing of the evidence

?y croSs—ekaminatiOn, énd fairness to the parties is protected
by the presence of their counsel. The‘disadvanqage of this
variation is that a party is forced té_hire counsel, contrary
to the non-legalistic chéracter<of administrative law. The
tworapproved methods of éhe Canadian Radio-Television
Commission are ﬁo}be preferred; Since confidentiality is

for the advantaggfof the parties, tlrey should be permitted

to agfee to a third solution.

2 recommendation is made to empower each federal tribunal
in anv hearing to determine a claim for confidentiality of
evidence and, if found valia, to order disclosure of the
‘evidence elther in summary form or in a private session,
unless the parties agree otherwise.

In drafting legislation for the recommendations, reliance

will be placed on the provision of the Canadian Radio-Television
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Commission. The draft provisions are:

-

(1) A pérty to a proceedihg ma§~be‘present
throuéhout a heéring.

(2) When a claim for the preservation of the
confidentiality’of evidence is made, a
tribunal | |
(a) may determine if specific, direct harm

will likely reéplt from public disélosure
of the evidence, anﬁ,fif so, . °.

(b) may,‘unless the parties agreé.othéréise,
.order the digclosure of the evidence either

in a summary) form or in a private hearing.

The provisions cover all federal Rearings.

"14. Decisions and Reasons

A decision is the cqlﬁinatioh of a hearing. Reasons
for a decision demonstrate a tribunal's décisign-making
process and reveal any jurisdictional or other errors that.
could be appealed or reviewed. The issue of reﬁhering
decisions and reasons brings four values into conf;ict.; The
expenditure of time and effort in'fbrmulaping a ‘reasoned
decision adverselv affects the value of efficiencvy but promotés
the.three values of fairness, authoritativeness} and principled
decision;making. Faifness is served by éxplaining to the

parties the triburnal's thinking. A conclusion to a hearing

N *
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: advances aﬁthdritativeness. Lastly, reasons promote principled |,
" decision-making by ensuring the decisioﬁ relates to the evidence

| and aréument.presented'to the tfibun .-.Ehe ultimate goal of
balancing the values is the reinforcepent of public confidence

in the judgmental ability of the tripunal. Thé conflict of
'efficieﬁcy with the other three valges has been resolved by

the courts and tribgnals as follows:;ith réqﬁrd to decisions:

in ﬁavour of the “three values -and, with regard %o reasons,

in favour of an even balance.

. : . %
From the.viewpoint of the courts, a.tribunal should

F

render ‘a wriéﬁén.decision, whether it be of a final nature or
simply a recommendation td a supefior. 158‘1=«='.a.sons need not
be given unless .reguired by statuteblsgbut; if givén, they
should be-proper, adequate, and intelligible.'lso No reéuirement
appears to exist for the sending of avdecision to a pérty.

The practice of the tribunals is to render written
decisions in all hearings ekcebt those of the National Parole
Board, which may render a decision orally.161 Written reasons -
are given with the.deéisions except for hearings of the Canadé
Labour Relations Board, the Canadian Pénsion Commission
Entitlement Boardé,'the Natiohal Parcle Board, the Northweéz
Territories Water Board, the Tax Review Board, and the Yukon
Tefritory Water Board. Thé Canada. Labour Relations Baard
abparently-favourS‘the jurisprudential approach of not
necéssarily providing éeaSOng. The Tax Review Board may

. . s 162. .
give reasons orally or in writing. The rendering of oral

reasons could become mere important to .tribunal efficiency in
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the‘fu%ure as caséloads increase'and new balaﬁces‘of‘
efficiency and 'fairness are sought. The other four boards
give reasons oniy Qhen‘a decision is unfavourable to an
applicant. Their atﬁitude is'well—intentioned.but impropérly
based beéausq the} presume that a successful party would not
want fgasbés -- they should ask him before deciding not to
give reasons. A negative reply woqld then relieve a tgibunal
of the obligation of providing reassps. The result would
pfobably be . the sage'és the curreh£ situation. Thé
fecommendation to be made will follow the trend to give
written, reasoned decisions but allowancé will be made,
firstly,.for oral reasons where‘legislatiqn‘permits ang,
- secondlyr for situations in which a party, when asked, dées
not desire reasons; The adoption of the trend and thé except&ons
will ensure that the prgposed recommendation will cover all
fedefal hga;ings, except those of the National Parole Board
and the Canada Labour Rélations Board for which eiceptiong
will have to be ﬁade in their enabling legislatiog.

The decisions for all except four hearings16 are sent
to ﬁhe parties involved. The decis;ons of the four hearings

are recommendations to a Minister of the Crown and . only he
can release them. Except for six hearitngs,164 reaseéns: -
accompany the sent decisions. Of the six, written reasons
are not necessarily sent for decisions of the Canada Labour
Relations Boérd and the Tax Review Board and, for the other

~four hearings, reasons are not sent unless a decision adverse

to an applicant is rendered.
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S - 165 .
\'For eight hearings the act of sending a reasoned

decision is performed by an admlnlstratlve or polltlcal body
Euperlor to the trlbunal. Exceptlons ‘for the Tax Review

Board and the four boards renderlng reasons for adverse
decisions have already béen mentioned above and can agéin

be made for the act of sending; The practice of thé_g;nada
Labour Relations Boérd'aﬁd the situation of "the eiéﬁ@nabove
hearings are too particular to fit the proposea;;odé'ahd'will
-héve to be left to their enabling legislation.

| From the:above discussion, a recommendation is made to
require each federal tribupal.at the conclusion‘of any hearing
to‘rehder a written decision,'ﬁhioh.mﬁst be sent to the parties.
ﬁritten reasons s@ould similarly be rendered and sent unless
legislation permits.reaoohs to be given orally or unless a
barty does not wagt reasons, when asked.

The‘Franks Roport recommended that, as soon a§ possible
after a hearing, a tribunol shoula send to a party a written -
notice of decision. The notice should contain the decision;
1f rendered in writing, or should confirm the decision,_if
rendered orally. Also, the notice should contain the
findings of fact, reasons, and a notice of.a right to appeal
the decision. Reasons are to oe included in the interests
of fairness, clarity of tribunal thought, and the disclosure
of possible grounds for apoeal 166 The Report contains some
useful points. The 1mp051tlon of a time~limit serves the

value of fairness by preventlng an indefinite wait for the

dec151on. The inclusion of flndlngs-of fact in reasons
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demonstrates the value of principled decision-making. A
notice of right to appeal pfomotes fairness by apprising a
party, unrepreseﬂted by counsel, of pquible right§ that he -
miéht overlook. ‘The.@athering of thé‘notice, decision, éﬁd
reasoné into one document called a "notice of decision™
serves the value of éff;cienéy“ o
The McRuef-Report recomﬁended that a tribunal should
" render a_%rittgﬂ decision and, when required, written reasons.
The reason; should contain findings of fact and éf iaw and
matters offfaially-noticed. 'Therdecision and reasons, together
with a .notice of right to apéeél, should be sent to all
-parties to a hearing;*167_ln comment on the Report, i;
classifies findings of fédt properly_éé part of reasons and
expressly includes a special type of fact—finding,7nameiy,
matters officially noticed. .ihe inclusion of'findiﬁgs of llaw
serves the value of principled decision-making.

The Attorney-General's Report did not deal with the
rendering of decisions and reasons but the Law Reform
Commission haé séudied the issue and recommended that a.tribunal
should provide a writteﬁ decision and, upon reguest, reasons

168
for the decision.

The Ontario Act contains the following four provisions

on topic. Section 4 states:

Notwithstanding anything in this Act and unless
otherwise provided in the Act under which the
proceedings arise, or the tribunal otherwise
directs, any proceedings may be disposed of by,

{a) agreement;
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(b) consent order, or
() a decision’ of the trlbunal given,
(1) w1thout a Hearing; or e *

(ii) without compliance with any: other
» requirement of this Act,

. where the partles,have waived such hearlng or
compllance. :
Section 17 is: . . ' ' v A

-
'\

A tribunal shall glve its final decision and order,

if any, in any proceedlngs in writing and shall give
reasons in wr1t1pg~t§erefor‘lf requested by a party.

Section ‘18 provides:

A tribunal shall send by £irst class mall addressed

to the parties to any proceedings who took part in the
hearing, at their addresses last known to the tribunal .
a copy of its final decision and order, if any, in the
proceedings, together with the reasons therefor, where
reasons have been given, and each party shall be deemed
to have recéived a copy of the.decision or order on the
" fifth day after the day of mailing unless the party

did not, acting in good faith, through absence,
accident, illness or other cause beyond his control

receive the copy of the dec1510n or order until a
- . later date. ~ -

Lastly, paragraoﬁ'24(l)(b) and. subsection 24(2) state:

(1), Where a tribunal is of opinion that because the
.parties to any proceedings before it are so
numerous or £for any . other reason, it 1is
impracticable, )

(b) to send its decision ané the material -
mentioned in section 18,

to all or any of the parties individually,- the
tribunal may, instead of doing soc, cause



‘reasonable notice of the hearimg or of its
.decision to be -given to such parties by public
~advertisement or otherwxse as the tribunal may
direct. S _
. . ~ * . -
(2) A notice of a decision given by a tribunal under
claude b of subsection 1 shall inform the parties
of the place where copies of the decision and the
reasons ‘therefor, if reasons were given, .may ‘be
obtained. . . "y .
Section 4 promotes both efficienéy and fairness by permitting
. p R
»‘the.avoidanCe of a hearing unwanted by all parties~concefned.
A party's ability to waive, 1mp11ed in paragraph 4(c), should
be expresslv stated. Section 17 is ambiguous as to Whether
a-tribunal can give.oral reasons and, if so,'at all times or
- only on request. Section 18 resolves the thorny issue of
sending reasoned decisions, by placing the obligation squarely
on a tribunal. Such a solution is not vet possible in federal
thinking. Sections 18 and 24'promote efficiency by limiting
'in two ways the obligation to send a reascned decision.
Firstly, a decision need not be sent to a non-participating

party and, secondly, it may be rendered by public advertisement

where the number.of parties warrants.

The U.S. Federal Act does not deal with'decisions\and .
reasons. The Model Act has two provisions dealing with

depisions but none for reasons. Subsection 9(d) states:

»

Unless precludea by law, informal disposition may
be made of any contested’'case-by stipulation,
agreed settlement; consent order, or default.

Section 12§;s:

A final decision or order adverse to a party in a
contested case shall be in writing or stated in

[
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‘the record. ... Parties shall be notified either
© personally. or by mail of any decision or order.
Upon request a copy of the decision or order shall
be .delivered or mailed- forthwrth to each party and
to his attorney of record. . : ﬂ

.
Ny e
S

'$he power in subsection 9(d) -to dispose of a hearing fas

already been discussed with approvai; Disposition by defauit
is a useful adjunct to the power because eff1c1encv is”
promoted when falrness is not in issue (through default of a

party). Sectlon 12 reguires a notice of dec151on to be sent

. to parties but, unfortunately, does not impose the obligation

on anyone. : R

From ‘the reports and legislation, the following

recommendations can be made for all federal hearings. A .

R

federal tribunal should render a dec151on as soon as possible

after a hearlng. Reasons for a decision should contain findings

-of fact and of Iaw and matters officially notrced that are

--necessary for the decision. A notice of right touéppeal,

.cwhere applicable, should be sent to a party. °The decision,

reasons, anéd notice of right to appeal sﬁould be grodped'into

one document called a notice of decision, Whlch shouLd be sent

to-a party or should be given by publlc advertlsement where
*numbers warrant. A notice of decision need only be sent to

a party who participated in a hearing. Jg—party should’be‘
allowed to'waive the holdiﬁg of a hearing or compliance to
the proposed code. A tribunal should bhe empowered to dispose
of a hearing by.an agreement, settlement, coneent order,

default, or by a decision where the parties have waived the

holding of the hearing.
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A great varlety of federal leglslatlon exists: on the

1

question of aec1510ns and reaSons.' Often'the authorlty for
giving dec1szons and reasons must -be 1mplled from a requlrement
to. send a copy of a dec1510n to persons lnvolved in a hearlng.

\' \ For example, the provision for the Ant;—Dumplng Trlbunal

‘ 169 . -
states: .

The Secretary shall forward by registered.mail a
N . -copy of each order or f£inding to the Deputy
' Minister, the importer, the exporter and such
other persons as may be spec1f1ed by the rules -
of the Trlbunal. .

The,Tax-Review Board is not:required to render a decision

[

but, in practice, it always do so in writing: The Board has
a statutory reguirement to give rEasons for decisions, but

the follow1ng dlscretloqsas granted to glve the reasons erally
‘ 170 -
or in writing: . T

The Board shall give reasons for its decisions but,
except where the Board deems it in the public
interest in any particular case that the reasons
given by it be in writing, reasons given by it
need not be in writing. - :

-~

~

" The Anti-Inflation Appeal Tribggel has a-ssimilar
: . 171 ) )
provision: o ) ..

(1) The Appeal Tribunal shall, wherever practicable,
give written reasons for its decisions.

(2) Upon the disposition of an appeal, the-Appeal
Tribunal shall forthwith send, by registered
mail or in such other manner as is prescribed
P ' by -the regulations, a copy of the decision .and
T any written reasons given therefor to the
Administrator and the appelant.

The provision for the U.I.G. Umpire, on an appeal to
172

-

decide coverage, has a more direct approach:

......



"On an appeal under thlS sectlon, the umplre may

réverse, affirm or vary the determlnatlon or

" may vacate, confirm or vary the assessment, and
. shall thereupon in ertlng notify the partles to-
. the appeal.of hlS dec1s;on and the reasons-

The Umpire's rules state:

therefor.

i : _
173 ‘ -

'{1) The decision and the reasons for "the decision

of the umpire in any appeal shall be in writing
and shall be deposited with the Registrar.

(2) The Reglstrar shall draw up the decision
described in subsection (1) and forthwith -
send by registered mail a copy of the decision

,and the reasons therefor to the parties to the
appeal. .

The Restrictive Trade Practiées Commissioh in a'hearing

on methods to increase competltlon has the following roundabout

-\ 174

method~oﬁ_ensur1ng all parties receive notlce of a decision:

most

“forthwith have service of-a copy thereof made upon

Where an order is made pursuant to section 13, the
Secretary shall forthwith-forward a signed copy
thereof: to the applicant or his solicitor who shall

the respondent and return the signed copy to the -7
Secretary with affidavit of service attached oxr
acknowledgment of service by the respondent

eridorsed thereon.

The Publlc Service Commission Appeal Boards have the

175
stralghtforward provision of all of the tribunals:

As soon as practicable after the completion of the

. 1nqulry, the board shall render its decision on

the inquiry and shall send a copy thereof, together
with the reasons therefor to the Comm1551on, to

the deputy head concerned and to the person who
appealed.

-

12N
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This prqvision has the desirable feature ‘'of placing a
. .. ‘ o ' - ' [ .
"practicable"” time limit on the rendering of the decision.
As stated previousiy, a part§ should not have to wait '
indefinitely to receive notice of a decision.

. None of the legislation mentioned above covers more than

.

a few of the recommendations. A ‘combination of the provisions

is necessary.. Section ¢4 of the Ontario Act_proﬁides a useful

starting point, to be supplemented primarily by the provision
for Public Service Commission Appeal Boards. . Thereafter, basic

drafting skills will have to be relied on. The draft provisions

for the propésed code'are:,

(15 A tribunal
fa) may dispose of p;oceédings by
(i) agreed ‘settlement, consept order, or
default or |
(ii} a aéciéion without a hearing or -
compliance to the Code where the
parties have waived such hearing
or compliance, ,
{(b) must render in wfiting, as soon as p;acticafle
after the completion of a hearing, a decision
with reasons,
(c)  must include in‘itg,rea;ons.matters_officially
noticed and findinés of fact and of law used
by the tribunal in rehdefing the'decis;on, -
(d) must ensure that a notice of decision contaiﬁing
the decision,-any written reasons, aﬁd a_notice .

of right to appeal, is sent to the-parties who
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“partiéiéétgg.in-ﬁhé heéring‘or_ié giveh_bﬁ
R public/édﬁértiéemeﬁt Qhergl£ﬁe“nﬁmber~pf" "{;:“*
| partiés so warfapts, | | 1 _
(3) A'bafty to a proceeding may waive tpé‘hblding sf:
v‘r a hearing,or'coﬁpliange'tq fhe reéui:éments of

the Code.
Each of the provisions épply tp-all héarings.

15. 'fhe Use of Evidence in a Decision

;A hearing would be nugatory if evidence received during
it was not considered-in the decision—mqking process. ' A
useless hearing is both an inefficient ﬁas£e.of tribunal time
and unfair to thé.parties involved. 'Thé_courté 176gnd the
tribunals have recogniéed this coincidence of values so that
in any federal hearing a tribunal alﬁays considers the evidence
presehtéd. . |

A recommendation is made to require each-fribunal in
any hearing to consider in its debis;on-making prdcesg' _
evi@encg presented by the bar;ies. Since officially ﬁoticed
matters replaée évidence, a tribunal should alsoc be requifed
o “consider them.

Little assistance is provideé by the repofts and legislatiaﬁ
‘of ot&er jurisdictions. Subsection 9(g) of the:Model Act

reguires ;indings of fact to be baged exclusively on évidence -

and on matterskgfficially noticed. Subsections 556 (d) and (e}

of the U.S. Federal Act oblige a tribunal to consider the

whole record of a hearing before rendering a decision. . The
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legislation adds nothing to_the discussion and does not

.t

warrant a change in the recommehdatioh. 'T : _: -
| In drafting -a"provision to embody the recommendatron,

existing federal legisletion‘is of no'help because it is

peculiar to each tribunal for instance, the legislation '

allowing the Textlle and Clothing Board to use the General

177 i
Agreement on Trade and Tarlffs is helpful to it but ot to

other tribunals. The prov;smon for the proposed code will

1
have to be drafted from basics, as follows: , >

Before renderlng a decision on a hearing, a E‘Wiﬁﬁﬁ\\

must. cons;der evxdence presented bv the partles tox -

_ the proceedlng -and matters off1c1allv Jnoticed by the

tribunal. “ L

The provision covers all féderi} hearings;

16. Decision-Makers to be at Hearing

A controversy in administrative law 1s whether a de0151on

can only be rendered by a tribunal member who sat throughout

.a particuldr hearlng and who heard all of the evidence and

argument presented in the hearing. To require a decider to

be also a hearer promotes the values of fairness and principled

decision-making but hinders tribunal efficiency. Fairness is

advanced because .a party appreciates direct contact with and
-

influence on the person'who will decide his case. Principled

L]
decision-making is served because a hearer can relate

.08
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© information to a dec1$10n more easily than a person who was

-not contxnuously present at a hearlng. "Efficiency is, however;-

'lmpalreg because constraints are placed on the dist;ibuticn

of'tribunal manpower. The courts and tribunals have weighed

the values and given paramountcy to fairness and principled '

‘decision—making but, in the ‘future, efficiency mayv take

precedence.

" The traditional jurisprudential rule reguires a decider

‘ , 178 '
to be also a hearer. For all of the federal hearings except

179 . s
six, the rule is followed. As tribunal case-loads increase,
. . s .

a tendency away from the rule will inevitably grow in order to

s

maintain tribunal efficiency, as has occurred in the U.S.a.
The Law Reform Commission agrees with this observation and’
recommends provision for delegation of tribunal hearing

authority to a single member where time or geography prevent
180
a colleglal sitting of the tribunal. A power to delegate

181
already exists for five federal hearings.

-

A recommendation is made to require a ‘decision for,a
-

federél’hearing to be rendered only by a tribunal memBer who

sat throughout a hearing, unless time or geography necessitate

a delegation of hearing authority to a single tribuﬂal member
who must file a report on the hearing to the full tribunal.
Of past studies, only the McRuer Report considered the

issuelggd a recommendation was made to adopt the jurisprudential

rule. The Ontario Act” has no provision on topic. Section

’

1l of the Medel Act states:
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_ When in a contested case a majority of the officials
"* of the agency who are to render the final decision
have not heard the case or read the record, the
2 decision, if adverse to a party to the. proceeding
other than the agency itself, shall not be made until
‘2 proposal for decision is served upon the parties,
and an opportunity is afforded to each party adversely
affected to file exceptions and present briefs and .
‘oral argument to the officials who are to-render'the
decision. The proposal for decision shall contain
. @ statement of the reasons therefor and of each issue .
- of fact or -law necessary to the proposed decision,
prepared by the person who conducted the hearing or,
one who has read the record. The parties by written
A stipulation may waive compliance with this section.

The section permits a‘member'tp hear- information and to
prepare a record whereupon he may,'depending‘on relevant
legiélétioﬁi render a decision or send.the record to other
members who must, before rendering a decision, either read
the record or hear argument basea'on it. The section ensures
that a deciding member has either heard the informapion, read
the record, or heard arguments or briefs on the record.
Permitting a member to render a decision simply,oﬁ'the basis

) . - . ; 183
. of reading a record condones an undesirable, anonymous decision.

—

Subsections 557 (b} and (c) of the U.S. Federal Act remedy

some of the anonymity by using a two-stage process, as

follows:

‘ (b) When the agency did not preside at the reception
- of the evidence, the presiding employee ... shall
1n1t1ally _decide the case unless the agency
reguires, elther in specific cases or by general
rule, the entire record to be certified to it for

decision. When the presmdlng employee makes an
initial decision, that decision then becomes the
decision of the agency without further proceedings
unless there is an appeal to, or review on motion
of, the agency within time provided by rule. On
appeal’ from Qr review of the initial decision,

the agency -has all the powers which it would have
in making the initial decision except as it may
limit the issues on notice or by rule ... .

4
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{c) Before a recommended initial, or tentative v

' ‘decision, or a decision on agency review of the
decision of subordinate employees, the parties are
entitled to a reasdnable opportunity to .submit
for the consideration of the employees part1c1pat1ng
1n the decisions,

(L) proposed findings and conclusions; or

(2) exceptions to the decisions or recommended
.decisions of subordinate emplovees or to
tentative agency decisions; and

(3) supporting reasons for the exception or
proposed findings or conclusions.-

This process is prefefeble to section 11 of the Model Act

because greater emphasis is plaéed on the decision-making
- 184 *

ability of the member pre51d1ng at the hearlng. His :
r

decision is final pnlees‘appealed to the tribunal.

. On the basis of the American federal legislation, the
recommendation above is amended to make the decision of the
presiding member, to whom hearing authority is delegated,
final and binding unless appealed to the tribunal.

Typical federal legislation.dealing with the delegation
of hearing authority is the followimg: 185 .

4

The Board or the Chairman may authorize any one of

the members to report to the Board upon any guestion
or matter arising in connection with the business of
the Board, and the person so authorized has all the
powers of the Board for the purpose of taking evidence
or acquiring the necessary information for the purpose
of such report, and upon such a report being made to
the Board, it may be adopted as the order of the

Board or otherwise dealt with as the Board considers
advisable.

(National Energy Board)"

—

" This previsioh repeats the essentials of section 1l of the

Model Act.

e s e !
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Relying on. the Amefican‘fedgrai legislation, the dfaft 2

provisions for inclusion in the proposed code are:

(1) Subject to subsection (2), a decision on a
hearing of a tribunal must be.rendergd only ..
by the trisunal members who coﬁducted the
hearing. .

(2) Where either timé or-geography make the
regpirement of subsection (1) impractieable"
for a'tribunai, it may authorize, withAéll
necessar§ tribunal powers, a membef te éénduét
a hearing; and after the hearing he must make an
initial, decision, which becomes final and bin@ing

©N

unless appealed to the tribunal.

The provisions apply to all federal hearings.

17. Disgualification of Tribunal Members

-

Public confidence in the integrity of a system of justice
is directly proportional to the impartiality of its decision-
makers; ‘A disqualification Qf a member on a ground of
partiality or bias might interfere with the gfficiencyvqﬁ
a tribunal’'s manpower planning but will greatly prombte
- fairness to parties. With public confidence an overriding
factor, the trend in the thinking of both the courts and the
tribunals”haé been in favour of fairness and iﬁs'consequent

‘rule of disgqualification. -
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From - the standpoint of the courts, a tribunal member :
must not participate in a hearing if he has a pecuniary 8

1886
interest in-it ' or . if a reasonable apprehenSion exists

that he cannot act impartially. 18? The rule is applied less
rigorously for a ﬁribunal.member than %br a lag.ebﬁrt judge
‘because a member's required familiarity with his rribunal's
field of jurisdiction can .be ewpected to have engendered
familiaritv with partiCipants in the field.]_h88 A member shoﬁld
disclose on his own initiative hlS potential bias and, if
necessarv, he should withdraw from a hearing, since his bias

Wlll taint all other members sitting with him.189 The parties
to a proceeding can waive a membetr's bias.190

As a general tribunal rule, a member is disqualified

for potential bias in all but hearings of the three following

“tribunals.
The Bilingual Districts Aévisory Board does not disquafify
a member because it censiders irs hearings too oriented towards
fact~finding. ' Supposedly, a biased member could -not influence
facts. gathered at a hearing. . Perhaps tpe Board should ponder
‘more fully how a member can influence facrs by refusing to
:hear them, to record them aceurately, or to test their
‘credibility.

A Canada Pension Plan Review Committee does not disqualify

a member because a committee has an inherent bias authorized
191 .

by legislation. . The parties each choose one member and the

two members choose a third.

The Canadian Transporthoﬁmission will disqﬁalifyLa

member only if a party objects to his sitting at a hearing.
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Of the thrée t;ibunals, only in‘the situatidns of the
¢anada Egnsion'Plan Review Committee and the Canadiaﬁ )
T:anéport Commission ha§ forethough? gpparently-been.givéﬁ
‘tb public confidence, eithei through gn‘implied wai&er of
bias (by a choice of members) or through objection. The
attitude of the Bilihgual Districts Advisory Board appears
to be directed ﬁo efficiency rather than to public confidénce
and cannot be condoned. ‘

From the above discussion, ihe following recémmendations
aFe-made. A member .0of a federal tribunal should be oblige@
to disclose at the opening of a hearing his potential bias.
The member should be required to withdraw from ﬁhe hearing
if he has a bias judged sufficient‘ﬁy the'tribﬁnal, on motion
of a partyv, to so warrant. The parties should be able to
waive the member's disqualification. Exembtioﬁs for the three
exceptional hearings will have to be madé in their enabling
legislétion;

Without making recommendations, .the Attorney General's

132 183 ' 194
‘Report, the Franks Report, and the McRuer Report all
commented that a tribunal member-should be impartial in a
hearing. Of’legislation from other jurisdictions, only

subsection 556(b} of the U.S8. Federal Act deals wiih

disqualification, as follows:

The functions of presiding employees ... shall be
conducted in an impartial manner. A presiding or
participating employvee may at any time disqualify
himself. ©On the filing in good faith of a timely
and sufficient affidavit of personal bias or other
disqualification of a presiding or participating
employee, the agency shall determine the matter

as a part of the record and decision in the case.
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.

The first two sentences: state the obvmous.- éince-a.persos‘f
-~ is less 1ncl;ned to make” an unfounded statement in: wrltlng
than orally, the requlrement of an affidavit is a useful
means of diséouraging vexstious coﬁplaints of bias. An entfy
into the record of a ruling on bies is desirable because the
ruling is preserved for possible judicial review. Another
useful feature.is the drawing to ‘the tribunal's attention of

any potential grounds for disqualificatioh.

“ -

From the above legislation, the recommendation is amended
to require.a party alleging bias to file yithlhis motion an
affidavit of his allegations. All potential grounds of
disqualification should be considered ag; not just bias._ A
tribunal should be requlred to rule on the alleged grounds and
to enter the ruling in its record.

No federal legislation exists dealing with disqualification
of a member. Therefore, in- drafting proﬁisidns for the
prgposed code, primary impsrtance will have to be placed

" on basic skills, partially supplemented by subsection 556 (b)

of the U.S. Federal Act. The draft provisions for

+

disqualification of a member” are:

+

. (1) A tribunal member must disclose, at the ogening“
of a heaflng at which he is sitting, a potential.
- bias or other reason that he might have .to
prevent him from acting impartially in the
hearing. |
(2) A party may object to the sitting of a member by
filing in good faith with the tribunal a timely

and sufficient affidavit alleging the bias or
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'._othef*reasoh preﬁegting thg:ﬁembe: from actiﬁg ::ﬁ“
_ "Yimbdr;iailfﬁin.the hegring.' ‘ -
(3jl-A‘£fibﬁnal must'degige 6ﬁ its ¥ecofd anyfﬁ ‘ f_i.l
S allegatioﬁ filéd‘ih-acéordance'wiih subsection
RRRTIN |

-(4) A- party may ﬁaivé the éfﬁect‘of-any‘bias_dr
- other reason-déécribed in éﬁbse;tion (1).

The provisions apply -to all federal hearings.

18. Record of Proceedings

-

As stated in Chapter II, the keeping ¢of a record of

procee@ings'promotes the value of fairness and has a balanced

effect on the value of efficiency. Fairness is advanced

because a recora acts as S,permanent memorial of a proceeding,
which éreatly assists a party in an appeal or review of a
decfgioﬁ. In terms of effié%ency, the hiﬁdrénce.éaused b?.
the expenditure 6f fribunal.effort is balanced by assistance
rendered to the memory of a triQuﬁal meﬁbef-and to the
development of tribunal iurigprudence. The courts. and ﬁhe
tfibunals are unaniméus in their adoption‘of fairness as the
ﬁore important value;‘ The courts hbld that:a tribﬁqal should
keeﬁ a record of a pfoceeding in order to facilitate a party's
f%ght to an appeal or to judicial review.195

BEach of phe_tribunals_(other Fhan'the tribunals of record)

in any hearing keeps a record of the proceeding. Often the

record consists only of a file in which everything pertaining



, ‘1'38‘;”_.'
to the proceediné'islamassed Pleadings frequently_amount
to no more than correspondence with a tribunal The contents
of all records correspond to the record requirements of a

tribunal of record except in the recording of hearing events

(motions, ev1dence, objections). The evghﬂs are recorded in

-all but nine hearings%l In addition, the‘ tomic Energy Control
Board records motions and evidence but not objections.
O£ the nine hearings, the Pension Appeals Board keeps
no record of hearing events in either-type of its'hearings
because no appeal or rev1ew ofﬁ? d801310n.ls available to B
i i
warrant the recording qﬁ the éggmts.iT; U.I.C. Board of
Reﬁerees and the Public SerVice Staff Relations Board summarize
the events in theirmgec151ons and,reasons. In the five remaining
-—.*nearings,198 a tribunal member records events in his personal
-notes. The member could .turn.on a taperecorder as eaSily as
take down motes and the recording of all events would p;omote'
fairness ‘to the‘parties. A partf desirous of a transcript
could borrow a. copy of. the recorded tape from the tribunal and
pay the costs of typing his own transcrlpt
From the.above discussion,* the following recommendations
can oe made. ,Each-federal tribunal for any of its hearings
should compile a record, in accordance with the recommendation
made for a rfcord of a tribunal of record. 2An exemption from
the recording of hearing events should be permitted where
legislation denies'any right to appeai and to review a
tribunal's decision, as in the case of the Pension Appeals

-

.. Board. The record should be co-ordinated with provisions



drafted elsewhere ‘in thxs chapter.*

L The provrslons for the record requlrements of a tr1buna1

RN

of record, ref:.ned and re-drafted in accordance with the above_
.reCOmmendations,iare:
-

-
.

(l)\ A trlbunal must keep a record in‘accordance‘
.‘w1th subsectlon (2),.of each of ltS proceedrngs.
(2) Subject to subsectlon (3), a record of a
proceedlnglmnst‘contaln, wheredapgllcable,
(a) the lnltlatory document .- ..
- I 6= the pleadlngs, lf any, of the partles to;
O the proceedlng or their correspondence, N
if any, Wlt.h the trlbunal | >
- “(e) the notlce of hearing,
(d) - the motlons and rulings thereon,
T (e} . Subject to dlsclosure provisions for .
confidential information, yhé‘5551 and
documentary evidence presented*at.the:
'hearing, | . | ’ .
-:;f“\.(f) a statement of matters officially noticed,
i o -uniese discloeure is not_required} _
. \7\"(9): objections to the admiesion ot information
‘ t and'to the taking of ofriqia% notice, and
.  the rulings’ on the.objectione, T
a. - i . {(h) the decieion or other disoosition'of.the o
| | 'proceeding, and, ‘
(i)% the reasone,'if any,‘for tne decision if

they were-given in writing.
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‘. The E-J‘ro%isions apply to all federal h_earihgs.

-~ . . -~
e e

-(3) ' \":_Im'é/re"’-nl:égi'slation prohiiiits an appeal and éeyi'e_w_-

e . of the decision mentioned in paragraph (2)'(h), -

-

_paragraphs (2) (@), e}, (£), and. (g).

- -

-t

the record need not contain matters mentioned in

¥
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. Analysis-of and recommendations for pre-hearing

discovery, are considered premature, at this time,

. because the tribunals gre currently evolving thelr

thoughts on it.-

Bilingual Districts advisory Board

Canada Labour Relations Board

‘Canadian Radio-Television Commission

(telecommunlcatlons) : -
Canadian Transport Commission ;
Copvright Appeal Board .
National Farm Products Marketing Council (complalnts)
Pension Appeals Board (benefits).

-~ . -

'Combines“Investigation Act, R.S,C. 1970, ¢. -C-23, subs.

~27(2), as rep. by S.C. 1974-75-76, c. 76, s. 9.

Canada Pension Plan Act, R.S.C. 1970, c. C-3, subs.

84(4), as rep. by S$.C. 1974-75-76, c. 4, s. 41;
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. Board and Public Service Alliance of Canada,
(19791 2 F.C. 393, at 399-400 (C.AT).~

Northwestern Utilities Ltd. and Public Utilities -
Board of Province of Alberta v. City of Edmonton,
[1979] 1 S.C.R. 684 at 704-706, 7 A.-L.R." (24)
370, 23 N.R.‘SSS, 89 D.L.R. (3d) 161.
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162.

163.

l64..

165+

"166.

le7.

. 168.

l69.

-

v

Ropes Ltd., 94 1l W.W.

214 7] ¢c.T.C. 1 [19&7] 1 D L.R. 721 (P C.

160. ..pome Petroleum ‘Ltd. v. Public Utllltles Board of

Alberta and Canadian Superior Oil Ltd. (1976),

2 A.R. 453 at 472, 13 N.R. ‘301 (Alta. C. Al);

-R.
)

af£'d. [1977] 2 S.C:R. 822 2 A.R. 451, 13 N.R.

299.

Parole Act, R.S.C. 1970, c. P-2 as am., subs. 8(2).

“§atole Regulations, S.O.R./78-1528t‘s?'19.

N . . _,l N
Tax Review .Board Act, S.C. 1970-71-72; c. Il,
subs. 10(3) . .

Bilingual Districts Advisory Board
Natlonal Farm Products Marketlng ‘Council ™*;

* {(establishment), .- . .
Tariff Board (references) . el
Textile and-Clothing Board. L

i~
0w

Canada Labour Relations Bdard Y
Canadian Pension  Commission Entitlement Boards
National Parole Board

Northwest Territories Water Board

Tax Review Board

" Yukon Territory Water Board.

Bilingual Districts Adv1sory Board L .

Copyright Appeal Board - )

Farm Credit Corporation Appeal Boards

National Farm Products Marketing Council
{establishment)

. Patent Appeal Board

Tariff Board (references) .

,Restrlctlve Trade Pract;ces CommlsSLOn (buSLness

practices)
Textile and Clothing Board..

Recommendations 22, 23, at page 92;
Paragraphs 98, 99, at p. 24.

.Recommendations 13, iS, at pp. 217—18.

Independent Agencies, op. c1t., footnote 44 ’
recommendatlon 6.10 at 138.

Anti-Dumping Act, R.S.C. 1970, c. A-15, subs. 16(5).

a~
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o

(341, (2) .

172, Unemployment Insurance Act 1971, sS.C. 1370-71-72, l .
: ¢. 48, subs. 84(2). -

173% Umplre Rules of Procedure, C.R.C. /78, c. 1574, subss
24 (1), (2} :

l74l“_Restr1ct1ve Trade Practices Commission Rules, c. R.C./ ‘//%

78, c. 416, .s. 15. j N éta

- 175, Public Service Employmént Redulations, C.R.C./78,

<. 1337, 8748 = ,~

176. Re Cluney and Registrar of Motor Vehicles of Nova
: Scotia (1975), 11 N.S.R. (2d) 246 at 254, 53 D.L.R.
(3d) 468 (C A. ). . ' '
Board of Educatlon v.-Rice, supra, footnote 158-, at -
182. a

177. Textile and Clothing Board Act, 5.C. 1970 -71~ 72,
_ .&. 39, para. 18(a).‘

v o

-

178. Mehr v. Law Society of Upper Canada, [1955] S.C.R. 344
at 351, [1955] 2 D.L.R.. 289.

Re Ramm, [1957] 0.R. 217 at 221-23, 7 D.L.R. (2d) 378
C. A ). :
R. V. Commlttee on Works of Halifax City Council,-
‘ ex p. Johnston (1962), 46 M.P.R. 345 at.355-— 57, 369,
371-72, 34 D.E.R.. (2d) 45 (cC. A*)

179. Blllngual Districts Advisory Board
Canadian Radio-Television Commission (broadcastlng)
National Farm Products Marketlng Council :
(establishment) ' . .
National Parole Board ‘ '
Northwest Territories Water Board _
Yukon Territory Water Board. .. ’
180. Independent Agencies, op. c1t., footnote 44,
recommendation 6.7 at 133. :
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"185.

186.
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188.
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181.-

192.

193.
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Antl-Inflatlon Appeal Tribunal :
Canadian Radio-Television Commission (broadcastlng)

"Canadian Transport Commission

National Energy Board
National Parole Board.

Recommendation‘3, p. 22p.
Schwartz,-B., op. cit., footnote 34 ,. at 453.
Ibid., at 454.

Schwartz, B., "The Amezicah Administrative Procedure
Act 1946" (1947), 63 L.Q.R. 43, at 54.

National Energv Board Act, R.S. C 1970, c. N-6, subs.
14(1).

Re George (1974), 9 N.B.R. (2d) 28, at 29. (C.A.).

.Committee for Justice and Liberty v. National Energy

Board, L1978] L 5.C.R. 369, at 391, 394-395, 68
D.L.R. (3d) 716. - -

Ibid., at 394-~395.

Cathcart v. Public Service Commission, supra,’
footnote 149, at 413. °

The Queen v. Meyds: (1875), 1 Q.B.D. 173, at 177.

Canadian Air Line ,Filots Association v. C.P. Air Lines
Ltd. (1966), 57 D.L.R. (2d) 417, at 426 (B.C.C.A.).-

R. v. Byles et al., ex p. Hollidge (1912), 77 J.P. 40.

Canada Pension Plan Act, R.S.C. 1970, ¢. C-5, subs.
84(2), as am. by S.C. 1974-75, ¢. 4, s. 41 and by
§.C. 1976-77, c. 36, subs. 16(1). '

-

Page 43. ’ _ -

Paragraph 41; D. 10.‘

Page 47. : ' o i
Re Fitzpatrick and City of Calgary (1964), 47 'D.L.R.
(2d) 365, at 369 (Alta. S.C.).
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197.

198.
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Canada Labour Relations Board

Canada Pen51on Plan REV1ew‘Comm1ttee

National Parole Board _ . :
Pension Appeals Board (beneflts) and (coverage)
Public Service Commission

Public Service Staff Relations Board

U.I.C. Board of Referees

. U.I.C: Umpire (beneflts) a L -

Federal Tourt Act, R.S.C. 1970(2nd Supp.) ,c. 10, -
subs.28(6) . N

Canada Labour Relatlons Board

Canada Pension Plan Review Commlttee
National Parole Board a
Public Service Commission

U.I.C. Umpire (benefits).
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DRAFTING THE PROPOSED CODE: _

‘Before the draft provisiéné are combined to form: the
proposed code,‘a comp;lation must be-made of the federal
hearings coveféd by them. .Differénces in coverage will
reveal ‘the various classes of tribunals.

The provZsions in Chapter II pertain to only the
hearings of the tribunals of record.

: The profi;ions'in‘chapteé IV cover all federal
;hearings'with-the following,gxcgptiéns. ‘The provision for
T;he obiiéa?ion to hold a hear@ng (no decision without a
hearing) aﬁpkies.;o all hearings except those of the
tribunals'below: |

-

éilingual.Districté Advisdry Board
Canada Labour Relations ‘Board
:Eénadian Radio—?elevision Commission;
conducting a hearing on telecommunications
Canadfan Transport Commission o
Copyright Appeal Board |
Natiéhal Farm Products Mérﬁéting Council
'cohdpcting a hearing on céﬁplaints
Pension Aépgal%/Boaxd conducting’ a
he;riﬂgaon benefits

VAL
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The provision fo;;thé oppdftunity'to,cross-ekamine pertains
to all federal hearings except those_of-fhe-following

tribunals: . .

Bilingual Districts Advisory_Board
Canad%an Peﬂsion Commission Entitlement Boards
Canadian Radio—TeleGision Commissioﬁ
Eonducting a heariné on a broadca;tiﬁg matter

Farm Credit Corporation Appeal Béards
Merchant Seamen Compensation Board
National Farm Products Marketing Council
) conductipg a. hearing Qn.the estgblishmépt of

+ an agenc& |
National Parole Board
Patent Appeal Board
Pension_Review'Boa¥d -
Tariff Board conddcting a reference hear;ng'
Textile and Clothing Board - SR

War Veterans Allowance Board.

- On the basis of differences in coverage, four classes

of tribunals'are revealed. The first class is governed by

b

all provisions of Chapter IV, The second class is the same
as the first but is not obliged to hold a hearing. The
‘third ‘class is the same as the first but does not allow

-

cross—examination. The fourth class is the same as the first

.and i% also‘govefned by the 'provisions of Chapter II. A minor

amount of overlap will occur in three instances. The Bilingual
. : r

-

Y ey ARRIEE L
ICREH S



Districts Advisory Board elongs to the second and third

classes. The Canadian Transpo '5510n straddles the

second and fourth- classes. The Tarlff Board, when conductlng

'!).*:

a hearlng on references, overlaps the thdrd and fourth

\\\lasses. _ . o~ -
- In drafting the,Code, the chronologlcal order of a

‘\
hearlng should be followed Wlth an lnltlal requlrement to

hold a hearlng, followed by provisions fer notice, disclosure
\:

of dlsquallflcatlon grounds, a general power over procedure,

- lnformarlon,.a summoning power, a party s conduct, decisions
and reasone, and a record.-A general statement of
subordinatiohlof the Code to other legislation should
"replace ebl similar statemente contained *ithig'drefted S

" provisions.

-
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. CHAPTER VI

“THE DRAFT PROCEDURE CODE

"An Act Respecting Procedures Before
" Administrative Tribunals"

1. This Act may be cited as the Administrative Procedure
Code. ‘

2. In this Code,
“C}afs A Tribunal" meané a tribunal named in Séhedulé_A;
“Ciass B fribunéif means a tribunal named in Schedule'B,
"Class.C Tfibuna;“”means a triypnal nameé in Schedule C, and.
"Class D-Tribunal” means a Eribunal named in Schedule D.

3. In tﬁe event of a conflict ‘between- this Code and any

other legislation, the other legislation prevails.

4. Subject to the other Pgrfs of the Code, the Part applies
to hearings of Class A, Class B, Class C, and Class D .

Tribunals, -

5. A tribunal °

Ar ’
(a) must not make decision'withoug\holding a hearing,
rd ' : ) .

unless the partie$ to a proceedigg have waived holding

it by'paragraph 12(g), and .~
(b} must conduct its hearings in public unless a private
» ’ o

-

o ¢ L . A

L
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hearing is required by legislation or neCessitated by
the disclosure- of matters of sufficient personal or

) financial intimacy to'outweigﬁ the value of holdiﬂg the
ﬁearihg in public. | | . : _ a
- —
6. (1) Before conducting a hearing, a trlbunal mast give .
A notlce, in accordance with subsectlon (2), to_a person
requlred by leglslatlon to recelve notice..
(2) A notice mentioned in subsectlon (1) must set forth-
_(a) the tlme, place, and purpose of tke bearlng,
(b) the jurisdiction, the legal authority, and the sections
of éarticular legislative authority involﬁed in the hearing,
{c) a warnlng that if the person does not attend at the
-hearlng, the tribunal mav proceed in his absence and that
he/GZII not be entitled to furthér notice in the proceed:ng;
and - . : SN
(d),ehe issues involved ;n the hearing, unless tﬁe person
. is aware of them before the hearing begine. )
7. (1) A tribenal'mémber must diselose, at the opening of

-2 hearing at which he is s5itting, a potential bias or other

reason that he might have to prevent him from acting impartially

in the hearing. .
(2) A party mef object to the sitting-of a member by £filing
in good faith.with the tribunal a timely and sufficient affidavit

alleging he bias or other‘reason preventing the member from

rQ the hearlng.

\

nal muStlffflde on its record any allegation

filed in accordance with -subsection (2).

-
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(4) A party may walve the effect of any bias or .other =~ .

" - reason descrlbed in subsectlon (1).r

<.

8. A trlbunal may maﬁg;rules for the regulatlon of its
prqceedlngs and for the performance of 1ts functlons, and
may adjourn lts‘hearlngs-as it deems neCessary " -

9. Notwlthstandlng the jud1c1al rules of evxdence, except
the rules of pr1v11ege, a trlbunal may T

(e) receive relevant-evxdence,-and

(b} exclude unreliable, immaterial, or unduly repetitious
ev1dence. . l \E . --.“'
10. (1) Subject to subsectlon (2), a tribunal may take
official notice’ of relevant - e | N
(a) facts that may be judiciaily noticed,
(b) "notorious facts, opinidns; and'information within its
specialized knowiedée, and |
(c) extra-curial informetion,.such as poliey, ptecedentst

and staff reports..

{2) Except when Sfficially noticed knowledge is to be used

" to evaluate evidence or when official notice is to be taken

of staff advice or consultation, a tribunal must disclose,

before or during a hearing, to the parties to a- procegeding

- that official notice will be taken in acdcordance with = L

' subsection (1).

-

41l. (1) A tribunal may summon from any part of Canada a
person to testify under ocath or affirmation or to proaﬁce
anything_ﬁﬂder his ¢ontrol, if&the testimony-orlthing wil;'be

relevant to the proceedings.
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(2) A'person'snmmoned pursuant to-subsection'(l) is |

' entltled to recelve reasonable travelllng expenses, as -

'determlned by the trlbunal

-

S (3) A trlbunal'may apply to the Federal Court of Canada

| alleglng that a person has not complled with a summons

L

mentloned in subsectlon (1); and the;COurt may con51der,
. any information supgorting or rebutting‘the allegation and

may treat the non-compliance as though it were a contempt

of the Court. B .
12. A party to a proceeding
(2). may appear in person, - . &

. (b) may be represented by coursel or agent, C _ .

' . .. i

(¢) may present evidence and argument,
(d) may reasonably object to the reception'of‘eéidenge and

to the taking of official notice,

//’f_T€§ may reasonably rebut-.evidence adverse to his ease,f
)/ “(f) may reasonably cnpss-examlne a w1tness,
'(g) may waive the holdlng of a hearing or compllance to

the requirements of the Code.

- 13. (1) A party to avproceedinglmay be‘present'throughout
a hearing.

(2) When a claim for the preservation of'the confidentiaiity
‘of evidence'is;made,.a tribunal ‘
.(af:may determine if specific, Qirect‘harm'willilikely
result from public disciosure of the evidence, and, if so,

Ny (b) may, unless-the parties agree otherwise, order the

disclosure of the evidence either in a summary form or in
S ) ) 2T

»

a private hearing.

T s
' - ‘ . : .
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14. A wltness at a hearlng may be advised by hls‘counsel'“
or agent as to his rights but the counsel or agent may tgﬁg
no other part in’ thg hearing without leaye of the tribunal,
and, where a pri%ate hearing is conducted, the counsel or
agent may not be present at the heariné except when the
witness is giving evidence.-

15. (1) A tribunal |

() may dispose of proceedings by

(1) agree& settlement, cbnseng order, or default oOr
(1i) a decision without a hearing;or compiiance to tﬂe
Code where the partieé have waived such hearing or
compliance,

(b) must render in writing, as soon as practicable after

the completion of a hearing, a dgcision with ‘reasons,

(c} must iﬁclude in its reasons matters officially noticeé

and findings of fact and of law used by the tribuna; inw

rendering the decision, |

(d) must ensure that a notice of decision containipg the

decision, any written reasons, and a notice of;right to

appeal, is sent to the parties who participated in.the
hearing or is given by publfc- advertisement where the
number éf parties so warrants.

162 Before rendering a decision on a hearing, a tribunal
mus£ considef evidence presented by tﬁe parties to the
proceeding and matters officially noticed by the tribunal.

17. (1) Subject to subsection (2), a decision on a hearing
of a tribunal must be rendered only by the tribunal membefs:

who conducted the hearing.
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(2) Where eithé;'time or geography maka Ehe raquirement
1:_of subsection:(li impracticable.for_a tribcnal, it may
authorize,.with al;lnecessaryftqibunal powers; a member
to conduct a hearihg; and after the hearing he must make -
an initial decision, whlch becomes flnal and blndlng unless

-

appealed to .the trlbunal.
18. (l) A'tribunal must keep a record, in accordance with
subsection (2), of each of its proceedings. *

(2) Subject to sgbsection (3), a record of a proceeding
must contain, whcre%apﬁlicable, | .
{a) the initiatc}y document,
A(b) the pleadinga, if anv, of‘the'parﬁies to thé proceeding
or their correspcndence, if an§, with the tribunal,
{c¢) the nctice of hearing;
(d) the motions and rulings thereon,
{e) subject to paragraph 13(2).(b), the oral and documentary
evidence presented at the hearing,
(£) a statement of matters officiallv noticed, unless
subsection 10(2) does not reguire their'disclosure,
(g) objections to the admission of information and to the
taking of official notice, and the rulings on the objectiohs,
(h) the decision or other disposition of the proceeding,
and
(1) the reasons, if any, for the decision if they were
given in writing.
(3) Where 1egisla£ion prohibits an appeal and review of
ahe decision mentioned in paragraph (2) (h), the record need not

contain matters mentioned in paragraphs (2)(d), (&), (£}, and (g).
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PART II .

19. The Part applies to hearings of Class B Tribunals and
of the Canadian Transpoxt Commission.
20. A tribunal need not hold a hearing before making a

decision. . _ .

'PART III

21. The Part applies to hearings of Class C Tribunals,and.

of the Bilingual Districts aAdvisory Béatd,and of the Tariff
Board when conducting a hearing under secﬁion 4 of the
Tariff Board Act.

22. A partyv-may not cross—egémine a witness without the

permission of the tribunal.

PART IV
23. The Part applies to hearings of Class D Tribunals.

24. (1) A record of -a tribunal is, in the absence of

information t@ the contrary, conclusive proof of the statements

contained therein, without proof of the signature or official

character of the maker of the record.
(2) A tribwnal may correct its record, by itself or on
moéion of a party to (@ proceeding and after notice of the
proposed correction has been sent to all other parties, in
order to make the record speak the truth of the proceeding.
25. A tribunal may apply to the Federal Court of Canada

~alleging that a person has committed a contempt of tribunal
A\

A
-

//
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procedure; and the Court may consi&er any‘inforﬁétion
supportihg or rebutting the allegation and may treat the’
non-compliance as though it‘wefe a contempt of the Court.
26. No criminal or civil proceedings lie against a member
of a ﬁribunal or any person acting on his behalf or under
hi§ direction, for anything dﬁne, reported or said in good
faith in the course of the actual, or purported, exercise

or performance of his powers, duties, or functions.
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'SCHEDULE A
\
Anti-Inflation Appeal TrfBunal = -
.Atomic Energy Control Bgard . |
Canada Pehsion Plan Review Committee
Canadian Grain Commission when conducting a hearing under
subsection 80(1l) of the Cénada Grain Act
Canadian Gfain Commission when conducting a hearing under
subsecﬁion 80(2) of the Canada Gréin Act
’\\\Humaﬁ Rights Tribunals
Northwest Territories Watexr- Board
Pension Appeals” Board when conducting a hearing under
section 29 of the Canada Pénsion Plan Act
Pilotage Authority. .
Pdblic Service Commission wheé-conducting a hearing under
s?ction 41 of the Public Service Employment Act
Public Service Commission Appeal Board
Public Service Staff Relations Board
Restrictive Trade Practices Commission when conducting a hearing
under section 18 of the Combines Investigations Act
Restrictive Trade Practices Commission when conductigg a hearing
under section 114 of the Canada Corporations Act
Tax Review Board |
Unemployment Insurance Commission Board of Rgéerees
Unemplovment Insurance Commission Umpire when.conducting

a hearing under section 95 of the Unemployment Insurance

Act, 1971
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Unemployment Insurance Commission Umpire when conducting
a hearing under section 84 of the Unemployment Insurance

Act, 1971

Yukon Territory Water Board

-
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SCHEDULE B - ; , .
-Bilingual Districts Advisory Board
Canada Labour Rélations Board
Cangdian Radip—Television Commission when conducting a
] hearing on telecommunications under subsection 17(2)
of the National Transportation Act ‘
~ Copyvright Appeal Board
.National FarﬁlProducts Marketing Council when conducting

a hearing under subsection 8(2) of the Farm Products

Marketing Agencies Act o

Pension Appeals Board when conduéting a hearing under

section 85 of the Canada Pension Plan Act

d
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SCHEDULE C -

‘tanadlan Pens;on Commission Entltlement Boards

Canadian Radio- Televmsmdn Commmsszon conducting a hearlng
under section 15 and subsectlon 19(1) of the
Broadcastzng Act

Farm Credit dorporation Appeal Boards

Merchant Seamen Compensation Board

National Farm Products Marketlng Council conductlng a

-

hearing under subsectlon 8(1l) of the Farm Products
Merketing Agencies Act
Nationai.Parole Boaﬁd
"Patent Appeal Board
Pension Review Board
Textile and Clothing Board

War Veterans Allowance Board
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" SCHEDULE D

Anti-Dumping Tribunal
C&nadian Tranéport Commission
Immigration Appeal Board
National Eneréy Board
Restrictive Trade Prac;ices Commission when conducting a

hearing under Part IV.l of the Combines Investigation

Act

Tariff Board conducting a hearing under section 4 of the
Tariff Board.Act : | T

Tariff Board conducting a hearing under section i9 of the
Anti-Dumping Act, or section 47 of the Customs Act,

or section 59 of the Excise Tax Act.
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CHAPTER VII

CONCLUSION

The draft Administrative Pfocedufe Code provides a_
feasible organization of the hearing procedures of federal
administra#ive tribunals. It categorizes the tribuﬁals into
classes aﬁd furnishes a label for each cléss! The different
classes.create a degree of flexibility because not all
tribunals are lumped together in a same class. Uniformity
is achieved by the standardization of‘hearing procedures within
each class. Thus, the incongruitv of flexibility ana |
uniformity is ;Lercome within the framework of ome statute.>
To ensure ultimate flexibility;Athe Code 1is subofdihéted

to other legislation, especially the enabling legislation

of the tribunals. Hopefully, deviations from the Code will

- be minimized.

The Code will render easier the tasks of persons
involved in federal administrative law. Using the Code,
a Minister of the CrOWn.wishing to create a tribunal will
be able.to communicate his thoughts more easily to a
legislative draftsman. In turn, the draftsman will havéq
his drafting time reducéd because,‘iﬁstead of draﬁing up
an elaboraté set of rights and powers, he will only have

to draft a provision labélling.the tribunal as being a

Class A, B, C, or D Tribunal within the meaning of the Code.
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‘The Code would fheﬁ supply the.nece§$ary.1ist of rights
- and powers. T

Valuable time ih Parliament will élso be séved by the

Code because debateéwill centre on the concept of creating\

a particular tribunél, rather than on individual rights |

or powers. Being a.statute, the Code wiil ansyer the-
complaipts 6 some Members of Parliament thatltoo much law .
is buried‘in subordinate legislation, which escapes
Parliamentary consideration.

The Code will assist lawyeré and laymen to quickly
deterﬁipe the rights and-powers involved in a hearing. With
such information, they wilf be able to better assess-the“streﬂgths
and weaknesses of a case, the chance of winning it, and
the limits for settling it. Litigatién on hearing
procedures should conseguently decrease.

Lastly, the Code will greatly aid the judicigrf
because convoluted arguments along the administrative-
judicial spectru@/bf functions will bé avoided. To
determine the rf%hts an@ powérs in a hearing, the judiciary °
need only classify the relevant tribunal (by its enabling
legislation) and then examine the Code for the attributes
assogiated with that class.

If the Code does nothing else, it will at least be an

initial "irst step" towards organizing a chaotic area of law.
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APPENDIX A

- >

Council on the Status of Women

Agricultural Products Board

Agricultural Stabilization Board

Anti-Inflation Board -

A

Army Benevolent Fund Board

Atlantic

Development Council- - - -7

Blue Water Bridge Autﬁority'

Board of

Examiners for Dominion Land Survevors

Canada Council

Canada Employment & Immigration Advisory Council

Canadian
Canadizan
" Canadian
Canadian
Canadian
Canadian
Canadian
Canadian
Can;dian
Canadian

Canadian

Consumer Counecil

Council-dﬁ ﬁural Development -
Dairy Commiséion - '
Government Spécifications Board.

Human Rights Coﬁmission

International Development Agency
Livestock FeedgBoard

Livestock Feed Board Advisory Committee
Pension Commission -
Permanent Committee on Geographical Names

~

Wheat Board

Cape Breton Develbdpment Corporation

Central Mortgage & Housing Corporation

Correctional Investigator

Economic

Council of Canada,\
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Emergency Plannihg Establishmen%
Energy Suggliés Allocétion Board
Export Development Corporation
Farm éredit Corporation
Federal Business Development Bank
Fisheries Price Support Board
Fisheries Research:Board of Canada
Foréigﬂ'Invéstment Review Agency
. Freshwater Fish Marketing Council
.Grain Appeal Tribunal
'ﬁistoric‘sites & Monuments Board of Canada
Intérprovincial‘& Territorial Boundary Commission
 Maritime Pollution Claims Fund
Medical Research Council =~ . '~ >
Métric Commission
National Advisory Council on-Fitness and Amateur Spert
National Battlefieiés Commission o
National Capital Commission
" National Desigﬁ Council
National Farm Products Marketing'Councii Agency
National Film Board
National Harbours Board
National ﬁesearch Council of Canada
Office of the Custodian of. Enemy P;gperty
0il & Gas Committee ’

s

' Petroleum Compensation Board

Regional Déve;opment Incentives Board

St. Lawrence Seaway Authority
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Science Council of Canada

 Standards Council of Canada I3

Unemployment Insurance Commission

>

War Veteran's Allowance District'Authorities

N
/



T

 APPENDIX B

The abbreviations used in Appendix B are:

"C", "C.R.C.": Consolidated Régulations,of Canada, 1978

et ' E.chapterA
"para." : paragraph ’
gt : section |
cregn : the enabling statute of a tribunal
"S.0.R." : statutory orxder or regulation

"subs." : subsection.

When an affirmaﬁive answer is necessary in an
analysis of a tribunal and if ﬁhe answer is governed by
legislation, a reference to tﬁé legislation will be made.
,Whenféh affirmative answer is not governed by legislation,
"

a "yes" or a more full explanation will be provided. A

"no" reply means .that the tribunal attribute does not exist.
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\

Name of Tribumal: Anti-Dumping Tribunai

Established by:"S": Anti-Dumping Act,R.SYC.1970,c.A-15 as amis.2l.

Regulations (C.R.C.):"C": c.300  ;"SOR.1": -  ;"SOR.2": -
1. Court of Record: ) : subs.27(1) (S)
Official Seal: - T subs.27(1)  (S)
2. Hearing: Power to hold:. . ss.16,16.1,31 (S)
- Obliged to hold: - ves
Type: public, but d:.sc::et:.on to hold privately .

s.24, subs.29(2) (S) -
Power to: Determine owh procedure: s.33 (C);subs.25(1) (8) on
. L -Governor-in-Council approval:
Recelve any evidence:  subs.12(4),s.23  (Q) .
Sumon witnesses and documents: subs.27(2) (S):ss.20,22 (C)

Administer ocaths/affirmations: as if superior court of
' record

~adjourn: . ' s.18 (O
Information: Cbnfz.dentz.alz.ty maintained: swbs.29(3) (S);s.12 (Q)

Bow maintained: exclude all persons but parties’
counsel from hear:_.ng

- Extra~curial info. used: subs.16(4) (S) (state of econcmy)

Disclosed to parties: .generally no
Excluded on the basis of: irrelevancy

Notice of: Hear.'cng:' i . : s.8 (O
Case t be met or issues: | no. .

Party conduct permitted in hearing: N
Opportimity to appear/to be heard: subs.29(l) (8);s.32 (Q)
Representation by counsel or agent
for party: subs.29(1) (S);s.32 (Q)
for witness: ves
Presentaticn of evidence and argument: ves
Cbjection to: Evidence: - .yes
' Extra—curial informaticn: no

Re.buttal of adverse ev:.dence- yes
" Cross—examination: . ] ves
Appearance throughout hearing: - yes, unless

confidential :Lnfom\at::.on
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) 7. Dec:.s:m Written:. ) ' s.25 (Q)
' Qzlybytnbtmalmenbersatheamg. o yes
Evidence. used in &c:.s:.cn _ yes

E:ctra—c::nal information used in decisicn: subs.16(4) (S)
Sent to parties:  subs.16(5) (), .25 (C)
8. Reasons: Written: L o ves
' Sent to parties: ' o ves

.9. Disgualification of r:e:berfor bias or other cause: ves

10. Récord or file of proceedings: | ves
Im.t::.atory document: © . oyes

” Pleadings or cnrreﬁpondence. ves

k Notice of hearing and other notices: . yes

Motions: - . - yes

Evidence: S ‘ yes

_ Objections to evidence: I

S Décision: - . yes

Reascns: : yes

~ -

]

1.The amendments relevant to the perisiqns;examined are:
R.S.C.1970(2nd Supp.), ¢. 1, ss. 2, 3,.7.
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Name of Tribunal: Anti-Inflation Appeal Tribunal

‘184

Established by:"S": Anti-Inflation Act,S.C.1974-75-76,c.75 as anl,subs.26(1).
Regulations (C.R.C.):"C":_c.301 ~ ;"SOR.1": "=  ;"SOR.2": = .

—— ———

1. Oourt of Record: o 1o
. Official Seal: | © sibs.26(4) (S)
2. Hearing: Power to hold: s subs.32(1)  (S)
Cbliged to hold: = - . subs.32(1): (S) .

Type: public, but discretion to hold privately, sibs.33(2) (S)

3. Power to: Determine own procedure: subs.27{2) (8) on Governor-in-Council

Receive any evidence: ves  -pproval

Summon witnesses and documents: | subs.26(5) | (S) as if
Administer caths/affirmationss: superior court of
record | .
Adjourn: - .subs.8(4) (Q)
4. Information: Confidentiality maintained: subs.14(2), 34(4) (S) -
Bow maintained: prchibition against disclosure
- . - o business campetitor
Extra-curial info. used: no
Disclosed to parties: no .
Excluded on the basis of: irrelevancy, subs.31(4) ()
5. Notice of: Hearing: subs.8(3) (C)
Case to be met or issues: no

6. Party conduct pemmitted in hearing: :
Opportunity o appear/to be heard: 'subss.32(1),33(1) (S)
FRepresentation by counsel or agent

“ ’ f@r party: subs.33(1) (S)

4 : for witness: ves :
Presentation of evidence and argument:’ suss.32(1) (S)
,;_ _ thjection to: Bvidence: yes
' Extra~curial information: not arisen
Rebuttal of adverse evidence: subs.32(1) (S)
Cross~examination: subs.32(1) (S)

Appearance throughout hearing: " yes
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Decision: Written: ' | . ' subs'. 34(2) (s
cn_:lybytrib\malmed:ersathea:jng: yes, but unnecessary by
. subs.32(3) (8)
Evidence used in decision: ' “yes
Extra-curial information used in decision: no
Sent to parties: s : 'subs.34(2) (s) _
Reasons: Written: yes, if practicable subs.34(1) (S)
Sent to parties: L subs.34(2) (S)
D:.squal:.flcatmn of member for bhias or other cause ves

Record or file of proceedings: . B 'yes

Initiatory document: ves
Pleadings or correspondence: . yes .

" Notice of hearing and other notices: ¥eS

Motions: ‘ yes
Evidence: ' ves -
Objections to evidence: : - yes
- Decision: ‘ ' Yes
Reasons: yes

1. The amendments relevant to the provisions examined ave:

S.C.1974-75-76, ss. 8, 9, 10.
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Name of '.‘L‘::me:al Atomic Energy Control Board.

Opportimity to appear/to be heard: subs. 27(3) (S)
Representation by counsel or agent
for party: ves
for witness: ves
Presentatwn of evidence and argument: ves

Gbjection to: Evidence:

yes

Extra—curial informaticn: no

Rebuttal of adverse evidence:
Cross—examination:

Appearance throughout hearing:

yes
yes
yes

Atamic Energy_Control Act, R.S.C. 1970, c. A—19, s. 3.

(s)

)

Regulations (C.R.C.):"C": c. 365 ;"SOR.1":_ =~ ;"SOR.2"s_ - -
1. Court of Record: no
Official Seal: no
2. Heanng. Power to hold:  paxa. 27(3) (b), subs. 27(6) (S)
‘Obliged to hold: subs. 27(6) ~(S)
Type: public
3. Power to: Determine own procedure: para. 8(a) (S)
S Receive any evidence: -, ves
Sumon witnesses and documents: no, but desirable
Administer ocaths/affirmations: no, but desirable
Adjourn: ves
4. Information: Confldenta.alltv maintained: yes
Bow maintained: follows quidelines of prooosed
Access o Information Act ‘
Extra-curial info. used: | ves
Disclosed to parties: follows guidelines as above
Exeluded on the basis of: irrelevancy
Notice of: Hearing: ves, and if emergency suspension— parz.27(6) (b)
Case to be met or issues:- ﬁara. 27(3) ()
Party conduct permitted in hea'rjng:'
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'7. 'm-:::.s:.c:n Wntban.. S o subs.27(1)
‘ . Only by tn.bmal metbers at hearmg. yes

rd
4

Ehctz‘a-cmalmfomatlmmedmdecn.s:.m yes

-

. Sent to parties: . ves
8. Reascns: Written: ves
Sent to parties: : yes

9. Disqualification of member for bias or other cause: yes

10: Record or file of proceedings: ves
/ Initiatory document: ‘yes
Pleadings or correspondence: Yes
Notice of hearing and other notices: . ves
Motions: - vyes ‘
Evidence: . | yes
Objectv.ons o ev:.de.nce- : o
- Decision: . . ves

Reasons: . yes

{s)
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Name of Tribunal: _Bilinqual Districts Advi'sory Board | & _
_ Established by:"S": Official Languages Act, R.S.C.1970, c. 0~2, subs. 14(1).
Regulations (C.R-C.):"C":___ ;"SOR.1": = °_ :"SOR.2": - .

1. Court of Record: ' E - . no

. Official Seal: ' ' no
2. Bearing: Power to hold: | s. 15 - (8)
Obliged to hold: - ' o
Type: L ‘ public, s. 15 (S)
3. Power to: Determine own procedure: ves

Receive any evidence: s. 4 Ingquiries Act by subs.14(1} (8)

Summon witnesses and documents: ) 5.4 iries Act by
. ‘s . N subsiii%; (S} as if
Administer oaths/aff:.mat:.ons:. civil court of =

Adjourn: ' ] - ves
4. Information: Confidentiality maintained: o
©  Bow maintained: not applicable

Extra—curial info. used: ves,.member's knowledge

Disclosed to parties: ' no
Excluded on the basis of: irrelevancy
5. Notice of: Hearing: - ves )
| Case to be met or issues: no

6. Party conduct permitted in hearing: |
Opportmity t© appear/to be heard: yes
Representation by counsel or agent ’
for party: | yes
for witness: | yes
Presentation of evidence and srgument: yes *
d:jecti.on to: Evidence: discrétion of chairman
ormaticn: not applicable

: , - ’ yes
- Cross—examination: \ no
Ippearance throughout hearing: yes



10.

189

mlybytrz.mmalnmbe.rs athea.n.ng not necessarily

mdenceusedmdem.sa.m }}&B

E:t.ra—c:znalmfomat:.musedmdecj.sion:

Sent to parties:
Reasons: Written:
Sent to parties:

Disqualification of member for bias or other cause:

Record or file of proceedings:
Initiatory document:
Pleadings or correspondéhoe:
- Notice of hearing and other notices:
" Motions: '
Bvidence:
Objections to evidence:
Decision:
Reasons:

yes

yes

ot yet arisen

in summary form

ves

ves

-
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Name of Tribunal: Canada Tabour Relationq Board

Established by:"S": Canada Labour (bde,R.S. C.1970,C.L-l as. am.,subs 111(D) .
Reg‘ulat:.ons(c R.C ):iC": ;"SOR.1": 78~ 499 "SOR.2":__ - .|

l. " Court of Record: : o no
2. Bearing: Power to hold: s.118 . (S), subs.19(2) (SCR.1)
' Obliged to hold. ‘ no
P T Type: _public, but d:.scre‘.::.on to hold privately
3. Power to: Determine own procedure: pa.ra.117(a) sy
- Receive any evidence: para.1l18(c) (s)
Summon witnesses and documents: para.ll8(a) (s)
Administer caths/affirmations: para.ll8(b) (S)
) adjourn: para. 118(1) (S)
4. Information: Confidentiality maintained: yes

How mai_nta.'imd: é}{clude party

Disclosed to parties

ves (membership lists)

not to eni:loyer

Excluded on the basis of: . irrelevancy
5. Notice of: Hearing: ss.13,20 (SOR.1)
Case to be met or issues: no

6. Party conduct permitted in hearing:

Opportunity to appear/to be heard: ves
Representation by comsel or agent
for party: ves
* . ' .
for witness: yves,passive role
Presentaticn of evidence and arqument: Vves
Gbjection to: Evidence: ves

Extra—-curial information: vyes
Cross—examination: yes
Appearance throughout hearing: generally yes

Rebuttal of adverse evidence: ves
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7. Decision: Written: o ~ oyes .
Only Ly trilunal members at hearing: = yes
Evidence used in decision:  yes
‘Extra—curial information used in decision: YeS
Sent to parties: ‘ . . yes
8. Reasans: Written:
| ) Sent to parties: not‘ nece;sa.nly given or sent
.. bisqualificati.on of member for bias or other cause: yes
-10. Record or file of proceedings: ves
- Initiatory document: ‘ . . ves
Pleadings or correspondence: - ves
Notice of hearing and other notices: ves.
Motions: )
o only in rember's
Evidence: notes rot in file
Objections to evidence:
E}e@sion: ves
Reasons: yes
. \’.
"die w

1. The amendments relevant to the provisions examined -are:

S.C.1972, c. 18, s.1;
S.C.1977-78, c. 27, ss. 39, 40.
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Name of Trilumal: Canada Pension Plan Review Committee

Established by:"S": Canada Pensicn Plan Act,R.S.C.1970,c.C5'as am.;  subs.85(1).
- Regulations (C.R.C.):"C": c. 392 ;"SOR.1":_ - ;"SOR.2":_ - " |
1. Cowrt of Record: 2 . ' : no
‘Official Seal: no
2. Bearing: Power to hold: o subs. 84(4) . (S)
Obliged to hold: ° ves ~
. owing to intimate perscnal and financial information,
private - subs. 8(3}) (C)
3. Power to: Determine own procedure: - .. swbss. 8(1),(2) (@)
Receive amy evidence:  ves
Sumon witnesses and documents: no
Administer oaths/affirmations:: no
Adjowmn: . ' _ yes N
4. Information: Confidentiality maintained:  subs.8(3) (Q)
' How maintained:’ private hearing

Extra-curial info. used: vyes (Medical reports, precedenf-.s)
Disclosed to parties: discretion-of chairman

Eixciu&d on the basis of: irrelevancy

. 5. Notice of: Hearing: o ves - |

Case +o be met or issues: ves (Statement of Evidence)on :!:'equest

6. Party conduct permitted in hearing:

Opportmity to appear/to be heard: subs. 8(2) (C)
Representation by counsel or agent
for party: subs. 8(2) (C)
- for witness: yes )
Presentation of evidence and argument: subss-7(1),8(2) (C)
Cbjection to: Evidence: : yes

- Extra-curial information: not arisen
Rebuttal '‘of adverse evidence: - yes
Cross-examination: yes
Appearance throughout hearing: .yes
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.7'-'. Decision: W.t:.tte.n.~ ' 5.9 (O

: Q-:ly by tribmal members at hearing: yes
Ev:.de.nceusedmdec:.sa.on: 7 ' yes
Extra—curial information used in decision: ves
Senttoparues- c T s @

8. Reasons: Written: o Y - s9(Q

9. D:.squaln.flcatlm ofmanbe_r forb:.as orother causes: '-Am,subs.BA(Z) (s)

\ . 2
‘lO.Recordorfileofpmc\.eedings-_ - :
‘ Irn.m.atory/doc.ment- ' s s _Yes . . _--\

, ‘ Plﬁ&ngSorco:respondence-, .. yes
NOtJ.ceofheanngandothermuces . yes

‘bbucns

. : e {'- only member's notes

Evidence: " ' g ‘ . ‘not in file ¢
Objections to evidence: . ' '
Decision: ' : . yes
Reasans: . .Y¥es

// ~

1. The amendments relevant to the provisions Exémined are:

" §.C.1974~75-76, c.4, ss. 18, 41, 42;
5.C.1976-77, c. 36, ss. 16, 17.
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- Canadian Gra:.n Comm:.ss ion

Name of Tribunal: (Heamnsz to_set rates) - L .
Established by:"S": Canada Grain Act, S. c. 1970-71-72,c. 7 $i 3.

Requlations (C.R.C.):"C":__ $"SOR.1":__ - ;"SOR.2": = .
1. Oourt of Record: S o
Official Seal: S ‘ no
2. Hearing: Power to hold: - - ) subs.80(1) ()
’ - Obliged to hold: - S . subs.B0(1) (S)
Vpe: ; _. public, subs.80(1) (8)
3. Power to: Detenm.ne oWn procedure: ) subs.8L(2) (S)

Receive any evidence: s.4 Incquiries Act by subs.80(3) (S)
Summon wiitnesses and docments:} $s.4,5 Inquiries Act by

- . . subs.80(3) (S) as if
Administer oat?hs/afmuons. civil court of record

" Adjourn: ) ves

-

4. Infonnauon. Cbnf:.dentq.al:.tv maa.ntamed ves

How ma::.nta:.ned - private session within
_ hearing
Extra~curial info. used: ves (imvestigation report)
Disclosed to parties: generally ves
- \
Excluded on the basis of: irrelevancy
5. Notice of: Bearing: | 7 ves
Case to be met or issues: o

6. Party conduct permitted in heanng

Opportimity to appear/to be heaxd: ves
Representation by counsel or agent

for party: yves
‘ for witness: yes
Presentation of evidence and arqument: yes
bjection t: Evidence: ye_sl
Extra-curial information: yes
Rebuttal of adverse evidence: ves
Cross-examination: yes

Appearance throughout hearing: ves
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7. Decision: Written: _ L ) yes
mlybir trilunal members at hearing:  yes
E - 5‘ 3 -m ~3 - - : - ‘ : . N yes &
. Extra-curial information used in decision: vyes
- Sent to parties: ) yes
8. Reasons: Wr:.tte.n T yes
o ' Sent to parties: © yes
© 8. Dj.squ_alificatim of member for hias or other cause: yes =
10. Record or file of proceedings:
. Initiatory document: - ~ not arise

Pleadings or correspondence: \mt arise

mﬁm of hearing and other notices: ves
Motions: -
Evidence:

Objections to evidence:
Decision: yes
Reasons: ‘ yes

by tape-recording or
court reporter
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Canadian Grain Commission -

(Hearing to suspend or revoke grain 1lce.mes)

Fstabh.shed by "S": Canada Grain Act, 'S.C. 1970—71—72, c..7, s. 3.

Regulations (C.R.C.)z"C": ;"SOR.1": - ;"SOR.2": -~ .
1. Court of Recoxd: no s
Official Seal: |

Bearing: Power to hold:
Obliged to hold:

no

subs.80(2) (8)
subs.80(2) (S)

Type: o  public, subs.80(2) (S)

Powerto- Dete.munecxmprocedure

subs.81(2) (S)

Receive any evidence: s. 4 Inquiries Act by subs.80(3) (S)

.Slmmnwztmsesanddocmants: ss.4, SInqm.rlesActbv

s ' . - subs. 80(3) (S) as if
Administer caths/affirmations: civil court of record

" Adjourn:

N i 2

Information: Confidentiality maintained:

ves R ’

yes

-

Bow maintained: Yprivate session w:.t‘mn '
. > hearing :
Extra—curial info. used: ves (staff reports)
Disclosed to parties: generally ves

Excluded on the basis of:
Notice of: Hearing:
Case to be met or issues:

Party conduct permitted in hearing:
Opportmity to appear/to be heard:
Representation by cownsel or agent

for party:
for witness:
Presentation of evidence and argument:
Gbjéction to: Evidence:
' Extra—curial information:
Rebuttal of adverse evidence:
Cross—examination:
) Appearance throughout hearing:

-

irrelevancy

yes

no

su}qs. 77(2) (8)

subs. 77(2) (S)
ves
ves
yes
ves

yes

ves
ves
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Dec:.mon Wrn.tten- :
o Only by tribunal md:ers at hear:.ng"

Ev:.dence used in decr.sm

- E:ctra--c:m.al information used in decision:

. Sent to part:.es.
mascms‘: Written:

Sent to parties:

Disqualification of member for hias or other cause:

e

Record or file of proceedings:
Initiatory document:

Pleadings or correspondence- '
Notice of hearing and ot‘ner mt:.ceﬁ

Moticns:

Evidence:

Objections to evidence:.
Decision:

Reasons:

yes
ves

by tape-recording '
Or court reporter

ves

ves



198

Name: of Tribunal: mwmwmmﬁ
Established by:"S™ * Pension Act R.5.C.1870,c.B-7 as amhs.71.

: Regulat:.ons (C.R.C.):"C": - :"SOR. 1"‘-'_"_.._. ; "SCR. 2"‘_"—‘ g

1. Oourt of Record: : ‘ Cono

*2. Bearing: Power to hold: | subs.72(3) ()
Ob].‘l.@d to hold: . _ subs.72(3)  (S)

: public,but dz.scretlon to hold privately, subs.72(3). (S)

3. Power to: Determine own procedure: 5.84 on Governor—:.n—Comc.L'L approval
' "' Receive any evidence: -  para.85(b) (S) .
Summen witnesses and docs.i:ents': ss.4,5 Inquiries Act by subs.
Iminister oaths/affirmations: 82(1) (S) as if civil court of

record -
Adjourn: - ' ' ves
4. Information: Confidentiality maintained: ves
' How maintained: private hearing

Extra-curial info. used: ves (precedents)
Disclosed to parties: IO

Excluded on the basis of: irrelevancy

T

5. Notice of: Hearing: ves

Case to be met or issues: yes (Statement of Case)

6. Party conduct permitted in hearing:
Opportimity to appear/to be heard: ves
Representaticn by counsel or agent
for party: s.60 (8)
for witness: yes
Presentation of evidence and argument: s.70,subss.73(2),74(1) (S)

(bjection to: Evidence: - not arise

‘ Extra-curial information: not arise -~
Rebuttal of adverse evidence: ves T
Cross-examination: no

Appearance throughout hearing: "~ yes
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7. . Decision: wr:r.tten$ B . subs 74(2) (8)
' leybytn.bmalnert:exsatheanng yves - "
Bndenceusedmdecz.s:.on yes h

Ebctza—amalmfomat:.musedmdec:.s.mn yes

) Sent to part-_:.es- ° s.74 (S)
8. Reasons: Written: ves, if adverse decision subs.74(2) . (S)
Sent to parties: ves, if reasens are given

9. Disqualification of merber for'hias or other cause: ves

10. Record or file of pmceed:mgs. _
Initiatory Gocument: ' _ves

Pleadings or correspondence: yes

Notice of hearing and other notices: yes

Motions: '

Evidencé: , -~ by tape-recording
Ohjections to evidence:

Decision: ves

Reasons: ves

1. The amendments relevant to the provisions examined are:

R.S.C.1970(2rd Supp.), C. 22, s. 28;
S.C.1976-77, c. 13, s. 1; and c. 28, s. 34.
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) _ Canadn.an Radio-Television Commission
' Name of Tribwnal: (Hearing to issue,susperd revcke broadcasting licence)

) o Canadian Radio~Television and Telecamunications Commission
. Established by:"S":"Act, 5.C.1974-75-176,c.49,5ubs.3(1) ; but see L.

Regulations (C.R.C.):"C":_c. 375 ;"SOR.1":_ = _ ;"SOR.2": - .
1. Gourt of mcord o ' no
Official Seal: o . o
2. Bearing: Power to hold: subs. 19(1), para. 24(1) (b) (S) ‘ -
Cbliged to hold: - ves
Type: ' public, subs. 19(1), para. 24(1) (b) (S)

3. Power to: Determine own procedure: subs. 19(7), s. 21 (8) |
Receive any evidence: ss. 26, 32 (Q)
Summon witnesses and docments:} subs.19(7) (S) as if

o N . . civil court of record
Administer ocaths/affirmations: ss. 31, 32 (@

Adjourn: ' ss. 26, 40 ()
4. Information: Confidentiality maintained:  s. 20 (C)
- Bow maintained: segregation of information
Extra-curial info. used: ves T
Disclosed to parties: -  generally no
“ Excluded on the basis of: irrelevancy

5.. Noetice of: Bearing: subs. 20(1) (S); subs.4(2), ss. 5, 11, 27 (C)
Case to be met or issues: generally no, unless revocation
} hearing
6. Party condug_:t permitted in hearing: :
~ Opportunity to appear/to be heard: s. 35 (Q)
Representaticon by counsel or agent

for party: yes

for witness: " yes
Presentation of evidence and argument: ss. 32- 34 (C)

Gbjection to: Evidence:’ ves
) Extra—-curial information: diseretion of chairman

Rebuttal of adverse evidence: yes
Cross-examination: ‘ n
‘ Appearance throughout hearing: ves

©
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.Ded.Sim:‘m:'Ltban:;; ' - subs.24(2) (S), s.41 (C

Only 'by trilamal nmbers at hearing: no, subg_lg (4) (9)
Evidence used in decision: " yes

Ebctra—cnialinfomat‘i.onusedmdéc:i.sim: yes

Sent to parties: | subs.24(2) ()

Reasons: Written: .. subs.24(2) (S)

Sent to parties: . subs.24(2) - (S)
Disqualification of member for bias or other cause:  relies on guidelines

, ' to prevent

Record or file of proceedings:

Initiatory document: : — Yes

Pleadings or correspondence: ves ’

Notice of hearing and other-notices: . ves ‘

Motions: .. ' yes

Evidence: : ves

Obhjections to evidence: : yes

Decision: ‘ ‘ ves

Reascns: ves

-

1. Although the Act re—established the Commission, all of the operative

statutory provisions are contained in the Broadcasting Ackt, R.S.C.
1970, c. B-1l, which will be referred to as "S".

*
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-

Canadian Radio-Television Cammission

Name of Tribunal: (Telecammmications Hearindg) .

Canadian Radio-Television and Telecommunications

Established by:"S": Comission Act, 5.C.1974=75-76,c.49,subs 3(0.
Regulations (C.R.C.):"C": -"soR 1 79 - 554 ;"SOR.2%:_ - .

l.

-—“—-.,.. — | ——
Court of mcord : ' - no
Official Seal: ' _ no

Bearing: Power to hold: subs.14(3) (S) referring to National Transportation
Obliged to hold: 'no Act, (hereafter NIA) subs.17(2)

Type: Suwbs.14(3) (S) (subs.17(2) NIN), public

. i : ss.8,28 (SOR.1), bs.14(3)  (S) .
Power to Dete:c:mne own procedure: SS ; susﬁbs.l?(l) NTa
Recelve any evidence: subs.14(3) (S) (subs.75(1) NTA)

- Summon witnesses and docxmts:} subs.14(3) (8) (subs.45(3) NTA -.

.. e o as if superior court of record)
Administer Ioaths/affnmuons-. 55.20,21 (SOR.1)

Adjourn: .2 R. .
3 | s GRD, sEelaE) )

Information: Confidentiality maintained:  Subs.19(1) (SOR.I) -

° How maintained: adjudlcathn non-disclosure,
. sSImary o te .
subs. l%polljprlva hea.r:.ng

Extra—curial info. used: ves
i Disclosed to parties: discretion of chaiman, but
generally no .
Excluded on the basis of: . irrelevancy

Notice of: Hearing: ves, and public notice by subs.39(1) (SOR.1)
Case to be met or issues: . yes

Party conduct pemtted in hearing:
Coportimity to appear/to be heard: Yyes
Representation by counsel or agent . .

for party: yes
for witness: ves

Presentation of evidence and argument- ss.21,24;subss. 43{52;()3{{.(%
Cbjection to: Evidence: yes
R Extra-curial infomation: no
Rebuttal of adverse evidence: yes
Cross-examinaticn: ; yes

Appearance throughout hearing: mfoexcept for confidential ~
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7. Decision: Written:. S yes
Only by tribtnal members at hearing: ves
- Evidence used in decision: | ves
Extra-curial information used in decision: ‘yes
- Sent to parties: yes
8. Reasons: Written: yes
‘ Sent to parties: . Yes
9. Disqualification of member for hias or other cause: relies on guidelines
. to prevent
10. Record or file of proceedings:
Initiatory document: A ves
'Pleadings or correspondence: ves
Notice of hearing and other notices: -yes -
Motions: ‘ _.yes
Evidence: yes
Objections to evidence: . ves
Decision: ves
" Reasons: ves
’ k]
AN
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Name of Tribwmal: - Canadian Transport Commission

Established by:"S": National Transportation Act,R.S.C.1970, c.N-17, subs.6(1).
Regulations (C.R.C.):"C":_C. 1142;780R.1": - -~  ;"SOR.2%:_ =- .

l. Court of Record: ‘ ' ‘ ' subs. 6(2) (S)
Official Seal: o subs. 6(2) (S)

2. Bearing: Power to hold: o sibs. 17(2) (S)
Cbliged to hold: - not necessarily

Type: public, but privately if confidential informaticn
) subs. 17(2). (S) .
3. Power to: Determine own procedure: subss.17(1), 24(5);ss.20, 65 (S)
: Receive any evidence: . subs.75(1) (8)
Summon witnesses and docme.nts:} subs.45(3) (S) as if

o ) . superior court of record
Administer caths/affirmations: | o7 57-59 (C)

Adjourn: ! s. 69 {C)

4. Information: Confidentiality maintained: ves .
: How maintained: private hearing ~.

~
E:c!:ra—m:rlal info. used: ves (expertise, staff reports)
Disclosed to parties: ves for reports;no for expértise
Excluded on the basis of: irrelevancy
5. Notice of: Hearing: ss. 43, 48 (Q)
Case t© be met or issues: . no '

6. Party conduct permitted in hearing:
| Opportimity to appear/to be heard: s. 60 (C)
Representation by counsel or agent
for party: yes
for witness: ves
Presentation of evidence and argument: ss. 60, 64 (C)

4

bjection to: Evidence: ves
Extra—curial information: yes for reports;
no for expertise
Rebuttal of adverse evidence: yes
Cross—examination: ves

Appearance throughout hearing: ves
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7. Decision: Written: -° . - 5.70 (Q)
| only by tribunal members at hearing: yesbutcande.'l.ega%e
B Lo ) e . ot = 19 S)
Extra-curial information used in decision: yes
" Sent topart:.es- _ E " ss.70, 71 (Q)
8. Reasons: Writtem: . 870 (©
- Sent to parties: : ss. 70, 71 (C)
9. D:.squahf:.cat‘:.m of member for hias or other: cause: only- :.f party cbjects
: ss.8,9 (8)
" 10. Record or file of proceedings:
' Initiatory document: : yes
- Pleadings or correspondence: yes
Notice of hearing and other notices: Yes
__Ebti.cns: ‘ - yes
Obj.ect.xons to evidence: - yes
pec:.s:.on»-;— ves
Reascns: N ves
N
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Name of Tribumal: °
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Copyright Appeal Board

E‘.Stabl.lsl‘nd by:"s": Copyright Act, R.SfC.1970, c. C-30, s. 50.

Regulations (C.R.C:): "C":

1. Court of Record:

Official Seal:

2. Bearing: Power b:: héld:

Obliged to hold:

Type: -

3. Power to: Determine own procedure:
" Receive any evidence:
Sumon witnesses and documents:
Administer oaths/affirmations: irplied from subs.50(4) (S)

Adjoum:

;"SOR.1": - :"S0R.2": - -~ -
Y ro ‘
e no
v

subs. 50(6) (S)
no
public

subs.50(4) (8S)
ves '

no

ves

+ -

™

L

4. Informmation: Confidentiality maintained:
' - Bow maintained:

Extra—curial info. used:

Disclosed to parties:

» Excluded on the basis of:

5. Notice of: BHearing:

e

Casetobem;torissum:

6. Party conduct permitted in hearing:

Opportimity to appear/to be heard: ves,

Representation by counsel or agent

for party:
for witness:

Presentation of evidenqa and argument:
Cbjection to: MM\

Rebuttal of adverse evidence:

<

Cross—examination:
Appearance throughout hearing:

“generally no

not applicable

no _
not applicable
irrelevancy
subs. 50(6) (S)

subs.50 (6} {(S)

if file statement or
cbjection

yes

yes

yes

yes

not arise

ves

-

ves .
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Deczsa.mmttenn‘. . L
Only by trilbumal mewbers at hearing:
Em.dence used in éc:.s:.on
Extra-curial information used J.n decision:
Sent u') parties: .
Reasons: Written: .
Sent to parties:
D:.squal:.f:.catlm'l of ma:ber for biés or other cause:
Record or file of proceed:_ngs

Im.tu.atorv document:

"Pleadmgs or correspondence:’
Notice of hearing and other motices:

Motions:

Evidence: )

Cbjéctions to evidence:
L.

Decision:
Reasons: z

yes
ves
ves

Yyes

-

yes

.yes
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Name of Tribwmal: Farm Credit Corporation Appeal Boards

Established by:"S":- Faxm Credit Act, R.5.C.1970, c. F-2, para. 11(I1}d).

Regulations (C.R.C.) s "C": ;"SOR.1":___=-  ;"SOR.2": - .
1. Oourt of Record: | - . no \
Offlclal Sea.'L : . no c.
2. Hea::mg Power to hold: ‘ yes
Obh@d to hold: - ‘ yes
Type: private, owing to intimate Msonal and fmanc:.al
information .
3. Power to: Determine own. procedure ves
Receive any evidence: .- . yes
Summon witnesses and documents: no
Administer oaths/affirmations: .o
| Adjourn: ' o ves i
4. Information: Confidentiality maintained: ves. o
Bow maintained: - private hearing
Extra-curiat info. used: ves (expertise, creditors)
Disclosed to parties: discretion of chairman
Excluded on the basis of: irrelevancy
5. Notice of: Bearing: . T oves
Case to be met or issues: no, ali:eady aware of issues
Party co:'x:’mct pemn.tted in hearing:

Opportunity to appear/to be heard ves
~ Representation by counsel or agent

for party: ves
for-witnests: ves
Presentation of evidence and argument: ves
Cbjection to: Evidence: . ves
Extra-curial information: ves

Rebuttal of adverse evidence: ' no

Cross-examination: - no

Appearance througtx;utﬂea.ring: - yes



A WA ¢ ey s n R i e et a

209

'7 DecLs:z.on W::Ltben- _ ‘ R ..yes
' (hlybytnbmalmmbez:satheanng‘-‘ ves -
‘Ev:.denceusedmdeclsmn: : _ ves

- Ectza-a:naluﬁomat;musedm&c:.s;m.

8. Reasons:

Senttopames. - yes
'sa:ttoparties: I - yes

9. Disqualification of member for bias or other cause: Yyes:

.'0—_‘.."

10. Recard or file of procegd'hzgs: :

Im.tl.atory document: | yes

Plead:ngs or correspondence. T yes e

Notice of hearing and other notices: ~ Yes, unless oral
" . summarized in a

Evidence: | report

Objections to evidence:

Decision: yes

Reasans: ves
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Name of Tribunal: puman Riqhts'Tribu‘nals.

 Established by:"S": Canadian Human Rights Act, S.C. 1976-77,c. 33,subs. 39(1).
mgtﬂ.am.ons (C.R.C.):"C™s ;"SOR.1": - ;"SOR.2": - .

1. Court of Record: _ no
Official Seal: : : no
2. Bearing: Power to hold: - s. 40 (s)

Ogl.i.ged to hold: s. 39 if conciliation fails  (S)
Type: public, but discretion to hold prlvately,subs 40(6) (8)

3. Power to: Determine own prooedu:e ’ ves :
Receive anv evidence: | para. 40(3) (¢} (8S)
Sumon witnesses and docurrents:jr para.’s 40(3) (), (b) ()

.. : super court f
- Administer oaths/affimt:i.ons: iZcé:f:d lor ©

Adjourn: ' yes

4. Information: Confidentiality maintained: ves .

-

How maintained: delétion; private hearing

Extra~curial info. used: ves (expertise)
Disclosed to parties: discretion of chairman
Excluded on the basis of: irrelevancy, privilege
: subs.40(4) (S)
5. Not:.ce of: Bearing: ‘subs.40(1) (S)

a

Case t© be met or issues: no

6. Party conduct permitted in hearing:
‘ Opportinity to appear/to be heard: subs.40(1) (S)
Representation by counsel or agent ' .
for party: subs.40(1) (S)
- for witness: ves
Presentation of evidence and argument: subs.40(1) (S)
(bjection to: Evidence: ves
Extra—curial information: discretion of chairman

Rebuttal of adverse evidence: “yes '
Cross—examination: . yes

Appearance throughout hearing: ves
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Decision: Written:

Only by tribunal members at hearing: _ yes
Extra—-curial information used in decision: yes
.Sent to parties: ves
E!easohs: Written: ‘ yes
Sent to parties: - yes
Disqualification of member for bias or other cause: ves
Record of file of proceedings:
Initiatory document: ) - yes
Pleadings or correspondence: ves
Notice of hearing and other notices: ~ ves
Motions: ves
Evidence: . yes
Qbjections to evidence: ves
Decision: ves
Reasons: yes
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Name of Tribunal: Imm:LGratlon Appeal Board
Established by:"S": mmgratlon Act,1976,S.C. 1976-77, ¢. 52, Subs 59(1).

_ Requlations (C.R.C.):"C":__ - ;"SOR.1": 7g=311; ;"SOR.2%: 79 ~80 & 530,

1. Court of Record: . j L swsles) ()
- Official Seal: . : : ‘ . subs.65(1) (S)

2. Bearing: Power to hold: " ) s. 82 (S)

. Ob.hged to hold: ss. 72, 73, 79 (S)

Tyne publlc, but discretion to hold pr:.vatelv, s.82 (8)

3. Power to: Det_:emu.ne own pmcedu:e: $.67 on Governor-in—Council approval (S)
Receive any evidence: © para.65(2) (¢) (S)
Sumrcn witnesses and doquments: b subs.65(2) (S) as if superior
 Administer caths/affimations: | SOt of record

adjowrn: o ‘ ss. 28-30" (SOR.1)
4. Information: Confidentiality maintained: ves S
How maintained: private hearing

Extra—cwrial info. used: yes (political condition of refugees)
Disclosed to parties: ves
Ebccluded on t‘ne bas:Ls of: irrelevancy, untransla

documents, subs.6(2) (SOR.1)
5. Notice of: Hearing: ) s. 24 (SCR.1)

Case t© be met or issues: generally no
6. Party conduct permitted in hearing:
' Opportimity to appear/to be heard: s. 31 (SOR.1)
Representation by counsel or agent
for party: subs. 31(1) (SOR.1)

for witness: ves
Pz:ese.ntatmn of evidence and argment- subs. 31(2) (SOR.1)
(bjection to: Evidence: yves
Extra—curial information: ves
Rebuttal of adverse evidence: ves
Cross—examination: . . ves
~ Appearance throughout hearing: yes

,
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7. Decision: Weittens - yes

-only by t{bwnal members at hearing:yes -~
va:.dencausedmdec.:.smn ves
E:ctza—c:zrulmfomatmnusedmdeclsmn. yes
! AN
Sent to parties: | 5.39  (SOR.1)
8. Reasms: Written: | ves

-

Sent to parties: on request,subs. 65(3) (8) and
s.40 (SOR.1l) as am. by (SOR.2}
9. Dlsquallflcaumofma:be.rforblasorothercame ves

-

10. Record or file of proceedings:

Initiatory Gocument: yes
Pleadings or correspondence: ‘ ves
Notice of hearing and other notices: ves
Motions: . - vyes
Evidence: L ves’
Objections to evidence: : ves
Decision: 7 T yes
Reasons: ves
-\"
s
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Name Of Tribunal: _Merchant Ssamen Compensation Board ' .
. wen. Merchant Seamen Compensation Act, R.S.C.1970, c. M-11,
Established by:"S™: —&s. (. .
Regulations(C.R.C.):"C":__ ;"SOR.1": - ;"SOR.2": - .
'1. Court of Record: o no
2. Bearing: Power to holdt: i - s. 14 (8)
. Obliged to hold: . e ves, if insist
Type: private, owing to intimate personal JAnformation
3. Power to: Determine own_procedure: 's. 47 (8
Receive any evidence: ves'
Sumon witnesses and documents: % s. 16 (S) as if civil
Administer caths/affirmations: court of rex =d |
Adjoumm: : . yes -
4. Information: Confidentiality maintained: ves
Bow maintained: private hearing
| Extra-curial info. used: generally no
Disclosed to parties: - not applicable
Excluded on the basis of: irrelevancy

Notice of: Hearing: ves

-

Case to be met or issues: no, -already aware of issues

Party conduct permitted in hearing:

Opportmity t© appear/to be heard: - yes
Representation by cowmsel or agent '
for party: yes

for witness: yes

Presentation of ev:.dence and argument: Yes
Chjection to: Evidence: ves

Extra-curial information: not arise
Rebuttal of adverse evidence: no
Cross~examination: no

2ppearance throughout hearing: yes’



7. Decision: Written: yes
Only by tribunal members at hearing: ggperallyyes -
Evidence used in decision: yes
Extra-curial information used in decision: generally no
Sent to parties: yes
8. Reascons: Written: yes
Sent to parties; yes
9. D:.squallﬁ.cat:.m of member for bias or other cause: yes
10. Record or file of p:oceedi.nQS:
Initiatory c‘:oc:}nent: ves
Pleadings or correspondence: yes
Notice of hearing and other notices: yes
Moticons: |
Evidence: mirutes only
_ Objections to evidence:
~ Decision: ves
Reasons: yes

215
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Name of Tribunal: National Energy Board

Established by: "S": National Energy Board Act,R.S.C.1970,c.N-6, subs.3(1)
asam.bySCJ.973 -74,¢.52,'s5.36.

‘Regulations (C.R.C.):"C":_c.1057 ;"SOR.1": = ;"SOR. - N
. 1. Oxurt of Record: ‘ | : subs.lO{l) (S}
Official Seal: o © subs.10(1) (8)
2. Bearing: Power to hold: subss. 14(2) ,20(1) ,20(3) - (S)
- Cbhliged to hold: - ss.47,84 (S)
Tvpe: public, subss.20(1),(3) (S)
‘> 3. Power to: Determine own procedure: para.7({b) (S)

Receive any evidence:  ss.44,83 (S);ss.21-23 (O)
- Summeon witnesses and doauments: subs.10(3) (8) as if

Administer oaths/affirmations: Ss‘ger%g court of record
Adj,oum _ - ss.14,16,20 (O)
4. Information: cOnfz.dentlal:Lty maintained: yes\
How maintained: deletion of ihformation

Extra~curial info. used: ves (expertise, staff ‘reports)_

Disclosed to parties: generally no

'Excluded on the basis of: irfelevam:y
5. Notice of: Bearing: subs.10(2)  (C)
- Case to be met or issues: ves |

6. Party comuct permitted in hearing:
Opportmity to appear/to be heard: s.45, subss 47(2/ 84(2) (9)
Representation by counsel or agent
for party: para.4(2)(c) (Q)
for witness: ves

Presentation of evidence and arqument: yes
Chjection to: Evidence:o yes

Extra—curial information: ro

Rebuttal of adverse evidence: _ves
Cross—examination: _ yes
Appearance throughout hearing: yes
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Decision:’ Written:

Only by tritunal members at hearing:

Evidence used in decision:

\

subs.19(4) (S)

yves,despite s.14 (S)

ves

Extra-curial information used in decision: yes

- Sent to parties:

8. Reascns: Written:

9. D:.squahfﬁ:aﬂon of member for bias or other cause:

L

Sent- to parties:

10. Record or file of proceedings:

Initiatory document:
Pleadings or correspondence:
Notice of hearing and other notices:
Moticns: ‘
Evidence:
. Objections to evidence:
Decision:
Reasans: -

l.Oﬂzeraxen&xentsreievanttotheprovisionsexamjnedare:

ves
ves
ves
subs.3(S5) (8)

yes
ves

-

ves

-

ves

-

yes

-

. yes

R.5.C.1970(1st Supp.), c. 27, ss. 2, 8, 13; 21, 28, 29;

R.S.C.1970(2nd Supp.), c. 10, s. 65.
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_ National Farm Products Marketlng Council
Name of Tribimal: (Hearing to establish an agency)

. ngn. Famm Products Market:.ng Agencies Act s.C. 1970—71—72

Regulations (C.R.C.):“_C“- -:"SOR.QL".__— ‘;"SQR.Z":;_- .
1.. Court of Record: o ) ‘ | o
Official Seal: . no
2. Hearing: Power to hold: : ‘ subs. 8(1) (S)
Obliged to hold: = = ves
Type: public, subs.8(1) (S)
'3.‘ Power to: Determine own procedure: s. 10 (S)

Receive any evidence: s, 4 Inguiries Act by subs. 8(5) (S)
Summon witnesses and doczmants:} s.4 Inquiries Act by subs.

- . . e, 8(3) (8) as if civil
Administer oaths/affirmations: court of o

Adjourn: ves
4. Infomation: Confidentiality maintained: - yes
How maintained: private session within hearing
Extra~curial info. used: ves (desirability of agency in area)
Disclosed to parties: generally ves

Excluded on the basis of: irrelevancy -
5. Notice of: Hearing: ‘ s. 9 (8) s
Case to be met or issues: yes
6. Party conduct permitted in hearing: ’ "3,,
. : [
wrulity to apmar/to m lw_ d: Yes '
Representation by comsel or agent
for pavty: ves
for Wlt!'ESS- ves
Presentaticn of evidence and argument:  yes
(bjection to: Evidence: yes
Extra-curial informaticn: vyes
Rebuttal of adverse evidence: no
Cross—examination: . no

Appearance throughout hearing: . yes, generally
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| 7. Decision: Written: . . yes,report form sent to Minister
only by tribual menbets at hearing: o '
. Evidence used m decision: _ yes
Sent to part:i.eé: ' no
8. Reasons: Written: - ' : . yes
_ Sent to parties: . : s © no
9. Disqualification of member ﬁorbn.as or other cause: ves
10. Recoxd or file of proceedings: .
Initiatory document: yes
Pleadings or coi‘respondence: . yes
Notice of hearing and other notices: - yes
;"lfbtibns: ' 7 ' ves
EVldence: ) - yes
Objections to evidence: yes
Decision: yes
Reasans: | yes
- F
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~ "“National Farm Products Marketing Council
Name of Tribunal: .[(Hearing on complaints dbout an agency)

Farm Products Marketihg Mgencies Act, §.C.1870-71-72, .

Establishedby:'_‘S" C.65, subs. 3(1).
Regulations (C.R.C.) :"C": ‘,"sog._l"z'_-__:"soa..zf':__-

"l._ Octirtofmcard- . ' R . ™o
Official Seal: R
2. Heanng Power to hold. , : ) B . subs. 8(2) (8)
Obliged to hold: . o, para. TB) . ()
Tvpe: o public, subs.8(3) (S)
3. Power-to: Determine own prmdure - ' s. 10 (8)

Receive any ev1dence s. 4 Inquiries Act by subs. 8(5) (8
Summon witnesses and documents: Lss.4, 5 Inquiries Act by

Administer oaths/affirmations: SUbS-SégT (Srydas 1f civil

Adjourn: - o : ves
4. Informaticn: Conf:.dentn.a.‘l_tty maintained: .~ Vves
- How maintained: : private hearing
Extra—curial info. used: yes
Disclosed to parties: _ generally ves
Excluded on the basis of: irrelevancy
5. Notice of; Bearing: s. 9 (8) -
Case to be met or issues: | yes

".6. Party conduct permitted in hearingz

Opportomity to appear/to be heard: ves
Representation by counsel or agent
for party: yes

‘ for witness: yes®
Presentation of evidence and arqument: vyes '
hjection to: Ev:.dence. yes

Extra-curial information: ves
Rebuttal of adverse evidence: ves -
Cross—examination: yes
Appearance throushout hearing: generally ves
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'_.7.Dec:.s:mm1:t2n- _—
mlybytﬂh.malmatbematheamg
Endenceused:.ndec:.sm

E:ct:m—c::nal :.n.forma.tmn used in dec:.sa.on-
Sent to parta.es
“ 8. .Reasons: .mtten _
> ~ Sent to parties: _
- 9. Disqualiﬁcétim of. member ﬁor bias or other cause

10. Record or file of proceedings:

Im.ﬂatory doc:ument. -

'Plead:.ngs or conespondence.
Notice of hearing and other” notices:
Moticas:

Endenoe-

Objecta.ons to evidence:

Decision:

- : b4

Reasons:

. yés.

ves

4

ves

-

.yes

ves

yes



. Name .of Tribunal:
‘Established by:"S":
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National Parole Board

Requlations (C.R.C.) : "C": “SOR 1°: 78 -
l. Court of Record:
.~ Official Seal:
2. Bearing: Power to hold:
Obliged to hold: subs.15(1)

Type:

Power to:- Dete.rmme CWn procedure:

Receive any evidence: ‘

Sumon withesses and documents:
Administer caths/affirmations:

pr:.vate owing to

Information: Confidentiality maintained:
Bow maintained:
Extra—curial info. usedq:
 Disclosed to parties:

subs.3(6)

Parcle Act,R.S.C.1970,c.P-2,subs.3(1) as am. by -
~5.C.1976-77,c.53,stbs. 18(1) .

428 "‘SOR 2"-78 —1528 o

v

o
subs.3(8)
(s)

(s) -
s.8

(SOR.1) if eligible for parole -
intimate personal information”

(8) on Governor-in-Council
. approval
yes
no
o
ves
ves

private hearing, restrict +0
oral disclosure -
yes '

' ves,but maybe orally

Excluded on the basis of: irrelevancy
Notice of: Bearing: subs.17(1) (SCR.1)
Case to be met or issues: subs.17(1) (SOR.1)
Opportumity to appear/to be heard: ves
Representation by coumnsel or agent
| N for partys  yes
- - for witness: no witnesses

Presentation of evidence and argim\ent: only to substantiate

bjection to: Evidence:

Rebuttal of adverse evidence:
Appearance throughout hearing:

ves
Extra—curial information:

statements in application
yes
. ges
no
not necessarily
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Decision: Weitten: oral. orwr:.tten, subs. 8(2} (5),s.19 (SOR.1)
Only by tribunal members. at hearing: o, 5.23 (SOR.1)
A’Ev:.dence-used:.n@cn.sa.m- - . yes
'E:r:tra—cznalmfo:mata.musedmdeclsxm-‘yes

‘Sent toparues.,_ 7 5.9 (SOR.1)

Reasons: Written:  anly if unfavou.rable to :.rmate o
n Sent to parties: - * - s.19 (SOR.D)
Di:équalificatim'of member for bias or other cause: j&
'Record or. - file of proceedings:’
-Im.txatory cocument: _ ves
Pleadings or campondence: ' ves
- Notice of hearing and other notices: . ves
Mr.:tions: -
Bvidence: member's notes
Chjections to evidence: i
Decision: ’ ' ves

Reascns: . yes




Na;ie of Tribunal: Northwest Terrltormes Water Board

W By ..S,.,Northem Inland Waters Act R.S.C. 1970(lst Supp ), c.28
as am.bsubs, T (0.

Regulations (C. R.C.).“C" U MSOR.I™: - USOR.2": =

1. CourtofRe_cn;:d: | . | o

2. Bearing: Power to hold: o subss.15(1),(2) (S)
Obliged to hold: - subss.15(1),12) (S}
Type: B public, subss.15(1),(2)  (S)

3. Power to: Determine own procedure: ‘ para.18(b)  (S)

Receive any evidence: s.4 Inquiries Act'by s.16 (S)
Summon witnesses and c‘xxnmns:} ss.4,5 Incuiries Act by

. - . cmre. | -S.16 (S) as 1f civil
Administer caths/affirmations: | “court of record

Adjourn: *, . | © subs.15(3) (8)

-

4. Information: Confidentiality man.nta:.ned - yes
‘ - ’ © Bow maintained: still developing

Eﬁctra—cprlal info. used: ves (expertise)

Disclosed to parties: - ves
Excluded on the basis of: irrelevancy
5. Notice. of: Hearing: ' s.17 (S)
Case to be met or issues: yes,i1:1Gazette

6. Party corxiuctpe.nm.tted:.nheamg &
Opporumtytoamar/tobeheard ves

Representation by comnsel or agent ; &
for party: ° vyes
h ~  for'witness: . ves
RPresentation of evidence and argument: ves
tbjection to: Evidence:. yes

Ebctm-alr:.al :.r1fomat1.m yes

Rebuttal of adverse evidence: yes
' Cross—examination: yes
Appearance throughout hearing: yes



225 -

7. Dec::.s:.m- W.r::.tban, .yes, by :.ssumg l:.cence or statement of re.ﬁ:Lsal
o mlybytn.btmalmﬂae:satheanngm - Sbs.21(3)  (8)

B:ctra—c:zr:.almfomaumusedmdeca.sz.m yes
: Sent'copartles. : ' yes

8. Reasons: Written: vyes, if refusal of or conditions placed on licence
| - Sent to parties: o : _ ves,if any
9. Discqualification of member for b:.as or other cause: vyes '

10. Record or file of pmceed:mgs.

. " Initiatory document: : - yes
Pleadings or correspondence: ' yes
. Notice of hearing and other notices: ’ yes
Motions: T ves
Evidence: . ves
Objections to evidence: ‘ yes
Decision: | | © yes
Reasons: i : J yes |

‘1. Zn amendment relevant to the provisions examined is contained in
R.S.C.1970(2nd Supp.), . 10, s.65.

-k l‘



Neme of Tribupal: Patent:Appea'l Board ‘o .

226 7 - ST .

E:stablishédby."S"- Patent Act, R.S.C. 1970, c. P-4, s. 4.
. ¢
: Regulatlons(c R.C.)="C"2_ ;"SOR.1":_ - ;"SOR.2": - .
l.'COurtof'Recora. I 3 . m
2. Hea.nng- Power o hold: | L oyes
' - Obliged to hold: ' * - - yes.
Iype: pr:.vate, cw:.ng to intimate personal kncwledge of patent
3. Pcwe.rto.Detemunemnproce&zre ' ves LT
Receive any, evidence: s. 7 I@ur:.es Act by subs 4(2) (8)
Smm:;nw:.tnessesand&xnnents. sSInqulr:.esActbysubsMZ)
Administer oaths/affirmations:  s.7
Adjourn: SRR . yes
4. Infonnatlon. COnflde.ntlallq maintained: _ yes
Bow maintained: - ,private hearing
Extra-curial info. Tsed: ~yes (expertise) .
Disclosed to parties: dlscretlon of chairman
Excluded on the bas:.s of: irrelevancy
5. Notice of: Hearing: : ves
Case to ke n:et or issues: no, a,J_ready aware of issues
6. Party conduct permitted in hearing:

Opportunity to appear/to be heard: . yes
Representation by counsel or agent

for pa.rty yes

for witness: - yes

Presentation of evidence and argument- ves

mjectmn to: Evidence: ' yes
' Extra—curial informaticn: discretion of cha:_rman
Rebuttal of adverse evidence: ©oyes
Cross—exAnination: o no
Appearance throughout hearing: yes

(8)
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Decision: Written: yes, recammendation to Commissioner
 Only by tribunal members” at hearing: ves T

-Ext:ra—mn.al:.nformatmnusedm&c:.s:.m -yes

‘Sent to parties: vyes, on advice of Ocmru.ssmner

Reascns: Written: ' _ yes
.Sent to parties: yes, when decision’sent )
N . . ’
Disqualification of member for bias or other caise: ves -

Record or file of proceed;ngs
Initiatory document:
Pleadings: or correspondence:

Notice of hearing and other notices:

Motions:

Evidence:

Objections to evidence:

Decision:
- Reasons:

]

5 yes,runEil decision
. rendered

> ves, unt:.l appeal
period expired -

yes
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' L Pens;on Appeals Board
‘Naneof'.l::i.}::mal (Heanngoncontnbutlonsandcove.rage)

Estahlished by: nsn © Canada’ Pens.mn Plan Act,R.S. c.1970, C Cc-5 SUbS 85(1)
asam.bySClQ?S-‘T?cBG -s.17.1

Fegulations (C.R.C.):"C":_c.380 7;"SOR.1":_ = ;"SOR.2":_ - .
1. Omxrt‘of Record: - . . no
‘Official Seal: : 1o
2. Bearing: Power to hold: s.29 -{9) :s..4 () -
; Obliged to hold: - . s.4 (o
Type: - public
3. Power to: Detemmine own procedure: | s.21 (C)
. Receive any,evidence: ves a
' : 817 (@
5.17 (Q)

- - N | © subs.15(3)  (Q)
4. Information: Oonﬁdaaﬂa%talfd no ' |
Bow maintained: not applicable

Extra-curial info. used: yes __re{edents,judicial notice)

Discleosed to parties: no ™
: .
Excluded on the basis of: irrelevancy.. -
55 Notice of: Bearing: - subs.15(2) (Q)

Case to be met or issues: no, already aware of issues
6. Party conduct permitted in hearing:
: Opportimity to appear/to be heard: ves
- Representation by counsel or agent
for party: subss.25(2),(3) (C)
) for wz.tmess yes
Presentation of evidence and argmt. s.19,subs. 25(2) Q)
Cbjection to: Evidence: ves )
Extra-curial information: no
Rebuttal of adverse evidence: yes
Cross-examinations: yes
Appearance. throughout hearing: yes
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Deczs;cn Written:. ’ subs.ZdQI)
Only by tzzbunal members at hearing ‘. yes
Ey1dence used in decisicn:

. yes

Extra-curial informaticn used in decision: ves

Sent to parties:
Reasons: W:itien: '
Sent to partles

subs.20(1)

subs. 20 (1)
"subs.20(1)

Dlsquallflcatlon ofrmz&xm'fbr bias or other cause: ves

Record or file of proceedings:
Initiatory document:
Pleadings or correspondence:

Notice of hearing and other notices:

Motions:
Evidence:
Objections to evidence:
Decision:
Reasons:

\

1. The amendments relevant to the provisions

S.C.1974-75-76, ¢. 4, ss. 18, 41, 42;
S.C-1976‘—77, C. 36; ss. 163 17-

AEEER Y

examined are:

g

(<)

(C)

(Q)
Q)
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: Pension Appeals Board '
Name of Tribupal: (Hearing on entitlement to benefits)

Established by: "S": Canada Pension Plan Act,R.S.C.1970,c.C-5, subs 85(1) as

am. by S.C.1976-77,¢.36, s.17. “
Requlaticns (C.R.C.):"C":_c. 330 ;"SOR. 1% - i"SOR.2": - .
1. Court of Record: . _ .
Official Seal: c T m
2. Bearing: Power £ hold: © s.85 (8);s.18 (C)
| Obliged to hold: . " no, need leave
Tvpe: | - public, s.18 (C)
3. Power to: Determife own p:oczdure | yes.
Receive anv mdence- . yes
Summon wi tnessés: and documents: subs.16(1) (C)
Administer oaths/affu:mat:.ons: subs.16(1) (C) |
Adjourn: ' subs.12(14) (Q)
4. Information: Confidentiality maintained: no
Bow maintained: not applicable

P

Extra—curial info. used: ves (prepédents,judicial notice)

Disclosed to parties: no
Excluded on the basis of: ) irrelevancy
5. Notice of: Hearing: - subs.12(3) (C)
: v

’ ~
Case tO be met Or issues: no, already aware of issues

~

6. Party conduct permitted in hearing:

Opportunity to appear/to be heard: . ves
Representaticon by coumsel or agent

. for party: ves

' for witness: yes

Presentation of evidence and argqument: vyes

Cbjection to: BEvidence: ves

E‘.xtra—cur:.al information: 1o

Rebuttal of adverse evidence: ' ’ - yes

Cross—examination: ves
Appearance throughout hearing: - ves
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7. Decision: Written: | . subs.23(1)
‘ ' Only by tribunal members at hearing: ~ yes
Evidence’ used in decisicn: yes
Sent to parties: : subs.23(1) .
8.. Reasons: Written: . subs.23(1)
- Sent to parties: - subs. 23 (1)
9. Disqualification of member for bias or other cause: yes
10. Record or file of proceedings: _
. Inijiatory document: o yes
} Pleadings or correspondence: " yes
Notice of hearing and other motices: yes
Motions: no
Evidence: ' e no'
Objections to evidence: .
Decision: ' ves
- " ' Reasons: ves

l.. The amendments relevant to the provisions examined are:

S.C.1974-75-76, c. 4, ss. 18, 41, 42;
S.C.1976-77, c. 36, ss. 16, 17.

-

(o}

()
©
o)
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Name of Tribunal: Pension Review Board
EstabllShSd by:"S": Pension Act,R.S.C. 1970,¢. P—7 S 75 as replaced by

S.C.1976-77,c.13, subs. l(l)

Pbﬂ.llatmns (C.R.C.): "Cchs -"SOR.l" - ;"SCOR.2":__ - .
- Court of Record: ‘ | . no

© Official Seal: ‘ no

2. Bearing: Power to hold: ' ss.76-80 (8S) .
Obliged to hold: - ves .
Type: ' public

3. Power to: Determine own pmcedure ves,on G:vei'rxor-ixx—éouncil ap'orogi.l (s)
Receive any evidence: only written evidence,subs.80(3)" {§)
Stmtonmtmssesanddoctments. ss.4,5 1esActby
Administer oaths/affirmations: subs. 52(1

Adjourn: -~ ) ves

Information: Confidentiality maintained: ves (medical reports)
How maintained: deletion of information
. . Q *
Extra—curialt info. used: ves (medical reports)
Disclosed to parties: - discretion of chairman
. Excluded on the basis of: irrelevancy,subs.80(3) (S)
Notice of: Hearing:

ves
; Case to bé met or issues: ves, in the form of Statement of

' Case fram Entitilement Board

Party conduct permitted in hearing:
Opportimity to appear/to be heard: subs.80(2) (S)
Representation by counsel or agent
for party: s.60 (S)
for witness: no witnesses

Presentation of evidence and argument: 1:argunent and only new
. . c o . evidence
GJection to: Evidence: not arise subss.80(2),(3) (S)
Extra—curial information: mnot arise
Rebuttal of adverse evidence: no
Cross—examination: o

. Appearance throughout hearing: ves
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7. Dec;slon Written: . | S s5.63,79 (S)
‘ ‘-Only by tr1buna1.nenbers at.hear1ng - yes '
_ ‘Evidence used in decision: - ° yes .
e Coo Ebctra—cm::.almfonnaumusedmdecn.sm _&es :
L Sent: to parties: , - : s.79 (8}
8. Reascms: Wtitten: ‘ . R yes
Sent'to,parties- ves, unless psychiatric case when serd o
: party's lawyer
9. Dlsquallflcatlon ofrmmter for bias or'other cause: yes
10. Record or file of}mxxxﬁﬁingsi' .
Initiatory document: . yes
_ Pleadings or correspondence: N . yes
‘Notice of hearing and other motices: ves
> ybtions{”V . i : ‘ :
Evidence: - ' = by tape-recording
Chjections to evidence: _ "4 '
Decision:_* _ ves
Reasons: _ ' - yes
g

1. The amendments relevant to the provisions examined are:

R.S.C. 1970(2nd Supp.), c. 22, s. 28;
5.C.1976-77, c. 13, s.l ard c. 28, s.34.
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Name of Tribunal: Pilotage Authorities - . )
_— Established by:"S": ) Pilotage Act, S$.C.1870-71-72, c. 52, subs. 3(1).
- -Regulations(C.R.C.):"C": ¢ 1263 ;"SOR.I": -  ;"SOR.2%: - .
1. Oourt of Recard: / ‘ m
Off:.c:.al Seal: " no R _
2. Hearing:'Power to hold: ' subss. 18(1),(2) . (S)
: Obliged to hold: ' subss. 18(1),(2), if request (S)

Type: option of party for public or private,subs.18(3) (5) = .
| ' subs.18(1) (©) -
3. Power to: Determine own procedure:  subs. 24(2) (Q) L -

Receive aiy evidence:  s.4 Inquiries Xct by subs.18(4) (S)
* " Summm witnesses and documents: 55.4,Sl§r?ﬁries Act?y
-~ Administer caths/affimmations: | Serr ol 15 31

_ _c;Lvil court of record

fae

Adjourn: : . 8. 25 (Q)
—_— . -
4.7 Information: Confidentiality maintained: ves -
'  How maintained:  private hearing
Extra-curial info. used: | - ves (expertise)
Disclosed to parties: gdiscretion of chairman
Excluded on the basis of: irrelevancy
5. Notice of: Hearing:  sbs. 13D (@
' Case to be met or issues: o subs. 17(1) (C)
6. Party conduct permitted in hearing:
Opportimity to appear/to be heard: s. 18 (8)
Representation by counsel or agent ‘
for party: ves
for witness: - yes .
Presentation of evidence and argument: subs. 24(1)  (C)
Cbjection to: BEvidence: yes
Extra—curial informaticon: discretion of chaixrman
Rebuttal of adverse evidence: ves
Cross—examination: : ) _ ves
° Appearance throughout hearings: yes



e
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10

Dec;s;on Written:: . ' yes.
_Only by tribunal members at hearlng" T yes-
Ewndenca'used.ln dec;s;on '”' - ' yes:
Extna«:n:al information used in deczszcn yes'
Sent to parties: T R 26 .ﬁC)

Reasons: Written: . R | ‘  yes ,-

' Sent to parties: I | yes

Disqualification of ne#bér for bias-or other cause:‘ﬁﬁsr

Etx:xni or file of proceedlngs

~ In;tzatn:y document: . - | " ves

_Pleadlngs or carrespondence- - yes
Notice of hearing and.other notices: - yes

v

Moticons:

" " Bvidenceé: :
Cbjections to evidence: ‘ .
Decision: T = o . ves
Reascns: - ves

-

v,

n ' ~by tapé—recording‘

Y
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. R AAP.ublié:"S'ervit:e--lccm;'.ss_ion_ T T
Naueof'm:.bmal (Special Induiry into wrongdoing) -~ - . . T

Publ:.c Service Bnplomnt Act, R.S C. 1970, c. P—32,

. Established by:"s®; ‘DRLS. =T

Regulations (C-R.C.)"C":__ ©_ ;"SOR.I":__ - L °"SOR 2"- o
1. cmrtofmcc_md: A Mo
:EE"'I‘S Jﬁ L S o .. " no
2. 'Eea:::.nchv\vertohald.“. 7 yes
Cbliged to hold: vés, if prima facie case of frad
_ 'IYpe: . public, but d:.screuon to hold prlvately
3.-Powe.rto-Detennmeonmprocedure , J.'yes
Receive any evidence: s.7 Irqt.ur:.es Act by subs 7(2). (8)
Sumon witnesses and documents: b ss. 7, 8 Inquiries Act by
Afinister oaths,/affirmations: sub;; 725 40 ©).
~Adjowmn: o — ves =~ °
4. Information: Confidentiality maintained: ~ yes
Bow maintained: . private hearing
Disclosed to parties:  giscretion of chairman
'EKCl_ uded on the basis of: irrelevancy
5. Notice of: Hearing: | " ves
T~_Case to be met.or issues: yes
6. Party conduct permitted in hearing: :_' |
~ Opportunity to appear/to be heard: ves
, Representation by counsel or agent
‘., for party: yes
« ) for w:l.u'zess. - yes )
Presentation of. ev:.dance and argme.nt. yes
iject:.on.tn- Ev:.dence. S > yes
E:xtra—cm:lal mfomauon. yes
. Rebuttal of adverse ev::.dence- o yes
‘ “ . Cross—examination: . . yes -
Appearance throughout hearing: ' ves _.



"
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. ' only by tc:.‘mmal members ‘at hear:Lng o yes
Ev:.de.nc.eusedmdem&mr yes
‘Extra-curial J.nformata.m used m dec:x.sa.m yes

' Sent to parties: . . _ yes .
9. Disqualification of member for bias or other cause: yes
10. Record or file of p::ooeedmgs _ A
.Pleadings or correspondence: . " yes
Notice of hearing and other notices: . yes
Motions: ) | -
Bvidence: ' _ : member's notes
‘Objections to evidence:
Decision: . ' ves
Reasons: - - ves
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. Neme of Tril 1: Public .sérvi'ce,Commis_sfFon Appeal Boards

F'.stabl:.shed by ngn. Public-Service Employment Act;R.S.C.'ls.?O,c..P—BZ,-‘ sgbs.3(l) .
mg'ulaﬁm (C.R\.C,) :”C'l't Ca ]:337 T “ml": - ‘ 'F“SOR-Zﬁ:' - -

A— ———

1. O:aurt of Record: — ' o E |
© Official Seal: = - - . "o T
2. Bearing: Power to hold: = s. 21, subs.3L(3) (S)
Obliged to hold: - s. 21, subs.3k(1) (S)
Type: public, but discretion to hold privately
| 3. Power to: Determine cwn.'grocedure: *  yes
' Receive amy evidence: ~ .  yes
Summon witnesses and documents: 7o, but desirable
Administer oaths/affirmations: no, but desirable
Adjourn: , o  yes © |
4. Information: Confidentiality maintained: ves
' How maintdined: private hearing

Extra—curial info. used: 'yes (precedents, e;xpert-j.se)

Disclosed to parties: - no
Excluded on the basis of:  irrelevancy
5. Notice of: Hearing: | | | s. 46 (C)
Case to ke met or :r.ssxm no

6. Party conduct permitted in hearing: .
Opportinity to appear/to be heard: s.21,subs.31(1) (S)
Representation by counsel or agent

for party: s.21,subs.31(1) (S)

for witness: - ves
Presentation of evidence and argqument: ves
Cbjection to: Evidence: yes
. Extra—curial information: ves '
Rebuttal of adverse evidence: yes
Cross—examination: , ves
Appearance throughout hearing: ves /\
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Decls:wn 1W‘.r:':.t:t:an.

Qﬁywtnbmalmmbe.rsatheanng: .
Ev:.dencausedmdec:.s;m. _
Extra—c.malmfomaﬂmusedmdec:.mm-

'Sent to parties:

Written:
Sent to parties:

Disqualification of member for bias or other cause:

10. Record or fJ.le of pmceed:.ngs.

Inltlatory document::

Plead.zng-s or mmndmce'

Notice of hearing and other notices:
Motions:

Evidence:‘ ‘

Objections . to evidence:

Dec:igion:

Reasons:

s.48 (©)

s.48 (O

ves

-

-ves

-
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Name of Trilwmal: Public Service Staff Relations Board
Established by:"gn: ‘PUbLic Service Staff Relatiors Act, R.S.C.1970, c.P-35
_ ) 7 7 as am. by S.C.1874-75, ¢.67, s.11. . ,
Regulations (C.R.C.):"C":_c.1353 s "SOR.1": - ;"SOR.2": - .
1. Court of Record: o . _ o 1o
Official Seal: ~ . = - o
. .
2. Bearing: Power t© hold: : _ s.22 (8)
Obliged to hold: - :  ves
Type: | " pwblic
3. Power to: Determine own procedure: para.l9(1)(g), (S);s.13 (Q)
Receive any evidence: . para.22{c) (8).
Summn witnesses and documents: para. 22(a),gb) (s) -
Iminister caths/affi rions: g;:.fs?aermroourt-
Adjourn: ' o subé.B(l) (C)
4. Ihformation: Confidentiality maintained: no
How maintained: not applicable

Extra—curial info. used: yes (precedents, expertise)

‘Disclosed to parties: ves

_ Excluded on the basis of:: : irrelevancy
5. Notice of: Bearing: ' ves
Case to be met or issues: ~ yes

6. Party conduct permitted in hearing:
Opportinity to appear/to be heard: ves
Representation by counsel or agent ) .
for party: ves
for witness: yes
Presentation of evidence and arqument: yes
Cbjection to: Evidence: yes :
Extra-curial information: géheraily yes |
Rebuttal of adverse evidence: ves
Cross—examination: . yes
Appearance throughout hearing: ves



7.: Decision: Written:. )
' iny by tribunal members at hearing:
Evidence used. in decision: |
 Extra-curial infomation used in decisién:
- Sent to parties:

8. Reascns: Written: ~
.~ Sent to parties: |
9. ‘Disqualificaticn of member for bias or other'cause:-

', 10. Record or file of proceedings:
Initiatory docaument:
Pleadings or correspondence:
Notice of hearing and other notices:

Motions: ’
Objections to evidence:
Decision:
.Raxxms:
1. Other amendments relevant to the provisions
$.C.1973-74, c. 15, s. 2; |
S.C.1974-75-76, c. 67, ss. 2, 9, 10.

i ey 2

yes

yes.

ves

-

ves

-

no, placed into
decision and
reasons

ves-

yes

examined are:
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Restrictive Trade Practices Commission

Name of Tribunal:. {Hearing an business: practices) R
W by:"S": Conbines Investigation Act,R.S.C.lS'IO,c.C—.-zB as am., 1
subs.I6(1}.
lbgulat.'l.ons (C.R.C. )."C" c. 416 "SOR.1":_ - ;"SOR.2%: - .
1. Oou_rt‘of Record: a o o
Official Seal: - - * ‘ 1o
2. Bearing: Power to hold: ' o s.18 (S}

. Obliged to hold: ves, if statement of allegations £iled

Type: private, owing to intimate financial information, but
: discretion to hold publicly subs.27(1) (S)

3. Power to: Determine own procedure subs.16(9) (S)
Receive any evidence: s. 4 Inquiries Act by s.21 (S)
Sumon witnesses and docments:j( para.l2(2) (a) ,subs.17(1) (S)

Srin .te.r caths/affi tions: as if suoer:_xor court of
. record . ~

Adjourn: .+ ves
, ~
4. Information: Confidentiality maintained:  yes
How maintained:  exclude all persons but
: parties' counsel fram hearing
. Extra—curial infp. used: ves (precedents)

Disclosed to parties: ves

Excluded on the basis of:  irrelevancy

5. DNotice of: Efar:i:ng: o ves
Case to be met or issues: ves (Statement of Evidence)
6. Party conduct permitted in heating: -~
Opportunity to gppear/to be heard: subs.18(2) (S)
Representation by comsel or agent °

for party: subs.18(2),20(1) (5)
_ for witness: yes
” Presentaticon of evidence and arqument: subs.18(2) (S)
v Cbjection to: Evidence: yes
Extra—curial information: yes

Rebuttal of adwverse evidence: yes
Cross~examination: ' yes | *

Appearance throughout hearing: yes
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Decision: Weittens '
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ves, report to Minister -
Only by tribunal members at hearing: yes -

- mdermusedmdec:.sm _yes

Extra-curial information used in decisicn: ves

Sent to parties: Minister.is bound to publish decision
unless Commission says otherwise -

Reasons: Written: o ves

Sent to parties: 'ves, when decision published

Disqualification of member for bias or other cause: ves

10. Record or file of prdceéhings:-

 Initiatory document: - _ ves

" Pleadings or correspondence: ves
Notice of hearing-and other notices: ves"
Motions: . | _ yes
Evidence: . yes
Objections to evidence: _' A ves
Decision: ves
Reasons: ’ _ ves

-4

1. Amendments relevant to the provisions examined are:

R.S8.C.1970(1st "Supp.), c. 10, s. 34;
$.C.1974-75-76, ¢. 76, ss. 5, 6, 9, 12;
S.C.1876-77, c. 28, s. 9.
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‘ Restrlctlve Trade Practa.ces Comm:Lss:.on

' Rame of Tribunal: —{Hearing on methods to ipcrease competition).
'EBtale.shed by- ST Combines Investigation Act,R.S.C.1970,c.C-23 as am..,:L

subs.16(1). ‘ Co
mg'ulatlors (c. R.C.) :"C":_o 416 F"SOR.1":_ - ;"SOR.2":__ - .
1. Court of Record: : | sbs.3.8(0) (8) . . T
Official Seal: | - _—_—
2. Bearing: Power to hold: yes

Ohliged to hold: yes, but only Director has standing .
_TLYPez public, but discretion to holé privately,subs.27(2) (S)

3. Power to: Determine own procedure: subs.16(9) (S);s.26 (C) .
. ‘Receive any evidence: s.4 Incuiries act by s.2L - (S)
Sumon witnesses and doauments: | para.12(2) (a), subs.17(1) (S)
- Administer oaths/affirmations: as if superior court of
Adjourm: . - 8s5.9,18 (Q)

4. Infommation: Confidentiality maintained: yes
- Bow maintained:  exclude all but parties'
. o counsel from hearing

Extra-curial info. used: ves (precedents)
Disclosed to parties:  vyes

-

Excluded on the basis of: irrelevancy, judicial rules

5. Notice of: Bearing: subs.11(2) (C)
Case to be met or issues: ires
6. Party conduct permitted in hearing: *
Opportunity to appear/to be heard: subs.31.8(3) (S)
Representation by counsel or agent
for party: ss.4,6 (O
for witness: ves
Presentation of evidence and arguoment: subs. 31.8(3& E 3
(bjection to: Evidence: ves
Extra-curial information: yes
Rebuttal of adverse evidence: subs.31.8(3) * (S)
Cross-examination: ) subs.31.8(3) (S)

Appea.rance th.rcughout hearmg. yes, unless confidential
. ) information



i

8.

9.

- 245>

Dec1s;on. thtten-

‘Qﬂybytn.bmalmﬂ:e.rs athean.ng'

Bvidence used :.n dec.xs:.on-

Sent to parties:”

Reasons: W:::Lttan

Disqualificatiqn of member for bias or othér cause:

Sent to parta.es-

10. Record or file of proceedings:

Initiatory ocament:
Pleadings or cormponaence.

Notice of hearing and other notices:

Moticns:
Bvidence:
‘Objections t© evidence:
Decision:
Reasons:

1. Amendments relevant to the provisiéhs examined are:
R.S.C.1970(1st Supp.), c. 10, s. 34;
s.C.

S c- 976-773 C. 28' S. 9-

1
1

974-75-76, c. 76, ss. 5, 6, 9, 12;

-
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) Restrictive Trade Practices Commission -
- Name of Tribunal: _. (Hearing into corporate wrongdoing) ' '
"CCA": Canada Corporations Act,R.S.C.1970,C.C-32 as am.l
Established wv:"S": Combines Investigation Act,R.S.C. 19'70 c.C-23 as am.,subs.l6 (l)

Regulations (C.R.C.):"C": PUSOR.LM__ - "SR - .

1. Court of Record: - T no ]
‘Official Seal:: | . no

2. Bearing: Power to hold: | subss.114(2) (CCA)

Obliged to hold: subs.114(24) (GCA) ‘if Inspector remmrgs
Type: public,but discretion to hold ‘privatély,subs.114 (ll) (ccn)

3. Power to: Determine own procedure: N ves :
Receive any evidence: ; subs.114(31) (CCA)
Summen witnesses and documents: | subs.114(10) (CCR) as if
minister oaths/affirmations: superior court of record

Adjoumn: : yes

4. Information: Confidentiality maintained: ves
‘How meintained: exclude all but parties’
: . counsel from hearing
Extre—cirial info. used: ves (preceaents) {staff reports) -
Disclosed to parties:  ves

-

Excluded on the basis of: © irxrelevancy
5. Notice of: Hea:r::i:ng: ' subss.114(1), (4} (CCA)
Case to be met or issues: ves

6. Party conduct permitted in hearing:
Opportimity to appear/to be heard: subss.114(4),(13),(29) (CCh)
Representation by counsel or agent . |
for party: subs.114(4) (QCn)
for witness: subss.114(13),(28) (CCA)

Presentation of evidence and argument: s.114  (CCA)

jection to: Evidence: ves

Extra—cmrial information: vyes
D . Rebuttal of adverse evidence: subs.114(4)  (cca)
Cross—examination: . subs.114(4) (CCa)

Appearance throughout hearing: yes, unless confidential
information
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7. Decision: Written: .. subs.1ld(26)  (com)
| Caly by tribimal members at hearing: - ‘yes . e
" Sent to partiés: o ves

8. Reasons: Written: = I ves

| 7 7 7 Sent to parties: . S ves

9 Disqualification of member for hias or other cause: yes

10. Record or file of proceedings:

’ Initiatory docaument: _ , yes
Pleadings or correspondence: . ' ves
Notice of hearing and other notices: ves
Motions: ves
Evidence: yes
Chjections to evidence: " ves
Decasion: ves

1. The amendment relevant, to the provisions examined is:
R.5.C.1970(1st Supp.), c. 10, s. 12.
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’NEEIB Of 'mbunal Tar:.ff Board (Appeals hear:.nq) -

“Established by: nS": Tariff Board Act,R.S. c.197o,c ™1 as- am.l,subs 3(1).

nagulat:ms(c.n.c.) e _;"SOR.1": - ;"SOR.2":__ = .

1. Court of Ibmrd. \' o '_; - SR subs.5(6) . (8)
Official Seal: . IV subs.5(6) (S)’
"zq'_man.ng Power to hold: = ‘ Yes S

Obliged to bold: . ~ . _ ' - .° uyes .
'1}’pe: : ' o S prblic
3. Power tor Dete.nm.ma own procedure: - subs.5(12) (S)
' w Receive any evidence: - : . subs.5(2),(9)  (S)
;- Summwn witnesses'.and documents: | gungs 5(1),(5),(8) (S) -
' Administer oathS/affimmations: [ as if civil court of
. ' - . S ’ record
~ Adjowm: yes
4. Information: Confidentiality mairtained: = subs‘ S5(10) (8)
How maintained: pronibit disclosure to -
R S : . conpetitor
’ Extra—curial info. used: . © yes (expertise)
Disclosed to parties:  probably ves, not arisen often
Excluded on the basis of: . irrelevancy
5- Notice of: Hearin g: , - yes
Casetobemtorlssues ves, very simple
6. Party conduct permitted in hearing: .
Opportimity to appear/to be heard: ves,
Representation by comsel or agent o
for party: ves
Presentation of evidence and argument: yes
a:}ja:tion to: Evidence: yes
Extra-curial information: o
Rebuttal of adve.rse evidence: | yes LT
Cross—examination: ves
Appearance throughout hearing: ves
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Decigion: Weittenz - | : : - yes

\mlybytnhmalmlbersat}aa.nng Cyes.
"_':Ebctra-am.almfomaumﬂ%'edmdec:.s;m ves
Reasons: Written: - o ' o ':yes L3
Sent to parties: "~ S yes,

Disqualification of member for.bias or other cause: yes

Record,or file of proceedmgs.. - -
,’ . Initiatory &xunent. % L
<o Pleada.ngs or conesmndmce. > ves

LY
* Notn.c:e of hearing ared othe.r notices: yes

Evide.rice: o ‘ yves
h Objections to eva.dence- . 3 . -yes
Decision: ;_ ' ves
Reasans: ' | . ' | yes;

l The amendment relevant to the provisions examlned 15-

L7

s.C. 1976 77 c. 28, s. 43

[

-
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Name of 'I:r::xbtmal ‘ 'Tar’:‘.ff éoard (Hean.ng on a reference)

Establnsbedby "S" Tariff Board Act,R.S.C. 1970,c T-1 as am., subs 3().

t:.ons(C.R.C.) 2"C": "SOR.1":__ - ;"SOR.2%:__ - .
1. Couit of Record: S subs.5(6) .(S)
Official Seal: - S o subs.5(6) (S)
' 2% Bearing: ‘Power to hold: ' ' . yes .
“r¥ . - cbliged to hold: ves
Type: .. public
. 3. Power to: Determine ownprocedure o subs:5(12)- (S) -
" Receive ary evidence: | 3 subss.5(2),(9)" (S)
Suniren’ witnesses and documents: subss.5(1),(5),(8) (S)
Administer oaths/aff:.mauons isec;fémwil court of
4. Infomxatlon. Oonf:.denna.'l;ty ma:.nta.'l.ned N subs.5(10) (8)
. " HOW ma:.nta:med prohibit disclosure to
‘ l cxxmetrbor
Ebd::a—&mal info. used: ves (expertise, staff reports)
msclosed to par!:.aﬁ. _ves :
: Eb{clude'd on t‘ne baSJ.S of: .. z_rrelevancy
- 5. Noticao;f:'BeaImg:» -7 --"yeS' i
Case to be met or issues: - yes, simple
6. Party conduct pernn.tted in heanng . . o .
_ngort:mltytoa;pear/tobeheard . ves .
Representaticon by cgunsel cr agen{: , )
for party: - yes
for witness: - yes ’
'Presentammofev:.denceandargimerrt yes -
Gbjection to: Evidence: no .
Extra¥wcurial infomed:’.an: no .
" . . - .\\
Rebuttal of adverse evidence: T/ ves
Cross-examination: ' *-‘ . 1o, Board only
) {Appearance throughout hearing: ‘ires -

-
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7. Decision: Written: yes, recammendation to Minister
Only by trilxmal menbers’ at hearing: yes
Extra-curial information used in decision: yes
. Sent to parties: discretion of Minister
8. Reasons: Written: o yes
: Sent to parties: discretion of Minister
9. 'Disqualification of member for‘pias or other cause: YeS.
10. Recoxd or file of proceedings:
) ‘Initiatory doaument: v  yes
. . ~?1eadings or correspondence: . , yes
' Notice of hearing and other notices: =~  yes
Moticns: | | ves
mdﬂj@: . ’ ' o . ves
' Objections to evidence: : ves
. Decidign: - ] yes

‘1. The amendment .relevant to the provisions examined is: ' -
S.C.1976-77, ¢. 28, s. 43. . . ‘
~ ) . i

[ LS

A
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Name _ of Tr:.b:.mal‘}!‘ax Review Board

'Establz.shed by:"S": Tax Review Board Act,S.C.1970-71-72, c.11 as am.l,szbs 3(L) .

o Regulatx.m:s(C.R.C ):"C":_c.1513 ;"SOR.1": - ;"SOR.27: = .
1. Court of Record: ' no
Official Seal: | - subs.8(1) (S)
2. Bearing: Power to hold: | . subs.8(2) (S) )
Obliged to hold: = ves

Type: public,but discretion to hold privately,subs.10(2)  (S)

Power to: Determine own procedure: subss.ll(l),(2) (S) on, Governor-in
. . ‘ ) . ) Council app e
Receive any evidence: subs.9(2) (8) . -
Summm witnesses and documents: L subs.8(2) (S)

S terfoaths/ ££4 ymations: superior court Of. x d
Adjourn: . sabs.5(1) ()
Information: ‘Confidentiality maintained:  ves

How maintained: private bhearing i

Extz:a—cmal info. used: ves (precedents, judlc:Lal notice)
Disclosed to parues. probably ves _
‘Bxcluded on the basis of: irrelévancy, judicial rules
Notice of: Bearing: ss.4,10 (Q)

' ‘Case to.be met or issues: yes, throughpleadings’

Partycorﬁuctpemn.tmdmheamng

Opportinity to appear/to be heard: s.7,subs.10(1) (S)
m,pr%entaum by counsel or agent '

‘ for party: subs.10(1) (s)

" for witness: ves
Presentation of evidence and argument: ves
bijection to: Evidence: _ ves
' Extra-curial informaticn: probebly yes

Rebuttal of adverse evidence: yes '
Cross—examination: - ves
Appearance throughout hearing: o yes
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7. Decision: Written:  Subs.87(4) Intome Tax Act as am.
Only by tribunal menbers at heanng yes
_Evidence used :.n decn.smn - yes
Extra—curial infomat:icn used in dec:.sm- yes
Sent to parties: . . yes
‘8. Reasons: Written: oral or written  subs.10(3)
: Sent to parties: not necessarily  subs.10(3)
9. Disqualification of member for bias or other cause: yes
10. Record or file of proceedings: . o
. Initiatory document: _ " yes
Pleadings or correspondence: ' - ves
Hotice of hearing and other notices: wyes
bbtims: T . ves
‘Bvidence: o . ves
Objections to evidence: yes
Reasans: . : ves

I'\The aa.j'nendrrent relevant to the provisions drafted is:
- 8.C.1977-78, c. 22, s. 23.

(s)
(s)
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Nare of 'm.btmal: Textile and Ciéthing Board

Established by:"S": Textile and Clothing Board Act,S.C.1970-71-72,c.39,s.3
Regulations (C.R.C.): "c;: __F"SOR.I":__ = :"SOR.2": - .
1. Court of Record: | : BN no
2. "Bearing: Power to hold: , ' s.13 (8) i
Gbliged to hold: - . ves, if request
Type: public, but discretion to hold privately,s.13 (S)
3. Power to: Determine own procedure - s.22 (8)
‘ Receive any evidence: subs.12(1), (S)

Sunmon witnesses and d:cm:ents _ss.4,5 Inquiries Act by

Administer caths/affirmationss, { S -~ 25 1f civil court of
"7 | record

Adjourn: ' ves

4. Information: Confidentiality maintained: s.23 (8)
' ' Bow maintained: prohibit ‘;hsclosure to
business competitor

'E:ctxa—cmial info. tzsed: para.l8(a) (S) (regional needs)

Disclosed to parties: discretion of chairman
Excluded on the basis of: © ilrrelevancy
5. Notice of: Bearing: ' _‘ s.10 (s)
Case to be met or issuwes: = ves

6. Partycon&:ctpenm.tbedmtmanng
Opporttmtytoappear/tobehaard. yes
Representation by counsel or agent

for party:  yes

" for witness: ves
Presentation of evidence and argmerit: yes il
ijectlon to: Evidence: no

Exua—c:mal information: no
. Rebuttal of adverse evidence: ves
C:toss-es:-:ami.néﬁ.m: : no
Appearance throughout hearing: ves

[
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_"}. Dec::.s:.on erttem yes, recamerﬁaucntomnlste.r
Cnlybyt::.bmalnmbematheanng yes

Extra-curial informaticn used in decision: yes:

Sent to parties: no but published by Minister

8. Reasons: Written: D yes
" ' Sent to parties: no, but published by Minister

-
9. Disgualification of member for bias or-other cause: vyes
10. Record or file of proceedings:.
Im.t::.atory document: ves
Plead:.ngs or correspondence: : ves
Notice of l:x\-.e,a::{:zg and other notices: yes

Evidence: _ . : ves
Chiections to evidence: - yes
Decision: - yes
Reasanss: - yes

an
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Rame of Tribunal: Unarployrrent Insurance Q:nm:LSS:LOn Board .of . Referees

Established by:"S*: Unemployment, Insurance Act,1971,S.C. 1970-71-72,

c48asam‘su.b591(l)

- egulations (C.R.C.): "C": c: 1576 ;"SOR.1":_ = _ J"SOR.2": - .
l.‘(xmrtof'mcnrd: | | S no
Official Seal: A ' no
2. Bearing: Power to hold: - s.94 (8); s.64 (0
‘ - obliged to hold:. " s.94 (S); subs.64(4) (C)

- Type: private, owing to intimate perscnal information,
but discretion to hold publicly

Power to: Determine” own procedure: subs.64(6) (C)
N Receive® any evidence: . Yes

Sumon witnesses and documents: 0

Administer oaths/affirmations: no

Adjourn: ves

Information: Confidentiality maintained: s.114  (8)
‘ Bow maintained: private hearing

Extra-arxrial info. used: ves (expertise)
Dn.sclosed to parties: discretion of chairman
Excluded on the basis of: irrelevancy
Notice of: Bearing: . subs.64€5) (@

Case to be met or issues: vyes (Submission to Board of
Referees by U.I.C. Officer)

Opportunity to appear/to be heard: subS-66(1) (0
Repr@entata.on by counsel or agent

" for party: ves

for witness: yeé
Presentation of evidence and argument: subs.66(1) (Q)
Cbjection to: Evidence: | - -~ generally yes
 Extra~curial information: rarely

Rebuttal of adverse evidence: ves
Cross—examination: yes X .
Appearance throughout hearing: ves -~
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Decision: Writtens = . o subs. 94(2) s)
Q'lly by tr:l.btmal metbers at hea.nng: . ves
‘E:ctra—cmalmfomtlmusedmdemsmn. ves
Sent to parties: s subs.‘6_6(4) (C) ‘
Sent to parties: ‘ - yes

Disqualification of member for hias or other camse: subs, 62(4) (C)

10. Record or file of proceedings: :

Initiatory document: yes
Pleadings or correspondence- yes'
Notice of hearing and other notices: yes -
Moticns: ' no, since placed
Evidence: into decision
Cbjections to evidence:
Decision: yes . /-
Reasons: _ ves ) "‘\\_

~N

1. The amendments relevant to the provisions examined are: >

S5.C.1976-77, c. 54, ss. 54,+60.1,
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: Lmezrploymnt Insurance Commission tlrp:l.re S
Nama of ']:r:.bl.mal (Hearing-on entitlement to bepefi 132 T
&
EBtab]:shed nan, Lmerrplcyme.nt Insurance Act,1971,S.C. 1970—71—72 c. 48
by:"S"s as am. ,subs 92(1) . e
Pegulat:.cns(C.R.C.)-"C"' c. 1575 "SOR.1": - - ,"soa.z'*:_- . e

l.mrtofnecdn:d:' o o

| 2. Heannnger to hold: '5.95 (S)-:subss 69(1), (2)*& (C)
Obliged to hold: - * subs. 69(1) (0

Type: public,.but d:.sc:ret:.on to hold privately

' 3. Power to: Determine own procedure: . subs. 69(7) - (Q)
- Receive any evidence: ' subs.93(1)  (S)
Sumon witnesses and documents: 1o, but desirable
Administer caths/affirmations: no, but desirable
Adjm - + vyes
4. Infonnat:.on. Gonfldentlallty maintained: yes
. How mamtaa.ned. deletion, private hearing

Extra-~curial info. used: ves (precedents, judicial notice) '
| . Disclosed to partla. dlscrg‘éllcs)gn of umpifre but not vet
N Excluded on the basis of: irrelevancy
S. Notice of: Bearing: _ - 'subs.69(6). (Q
Case to be met Or issues: yes
6. Party conduct permitted in hearing: |

Opportimity to appear/to be heard: yes
Representation by counsel or agent -
for party: yes

hY

, for witness: yes
, Presentation of evidence and argqument: YeS -
) (hjection to: Evidence: ves

Extra—curial information: not arisen

Rebuttal of adverse evidence: ‘yes
Cross-examinatior: . Yes

: -~
Appearance throughout hearing: : yes o
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7. Dec::.s:.cm Wntten.. - R . . R ‘ subs. 70(1) . (C)

onlyby tm.bmalnmhers a.theamg .. yes '

- ,E:ct:ra—c:mal:.nfomatmnusedmdec:.smn-l’és . _

) o T Sent to pam . g . . subs., ‘70-(1) ()
" . 8. Reasams: Written: - | yes
Senttopart:.es : o yes

9. Dlsquallﬁcatlmofnsd:erforblasorothercause yes

10. Record or file of proceedings:
: Initiatory document: ° ves

Pleadings:or correspondence: y

" Notice of heanng and other notices: yes
Motlcns . .
Evidence: ‘ Urpire's notes only
Cbjections to evidence:
Decision:” r - yes
Reasms: T - yes

u“( :

1. The.amendments relevant to the’ pmvis&ions
8.C.1976-77, c. 54, ss. 55, 56.
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S Uneuployrent Insu.rance Ccmm.ss:.on u'np:l.re _
Nams of Tribumal: L: ___(Hearina on coverage matters).

loyment Insurance Act,1971,5.C.1970-71-72,
“Bstablished by:"S": "¢.48 as am.T,subs.92(1).

Regulations (C.R.C.) :"C":_¢,1574 ;"soa.l'":_m__m;-.-m_zﬁ__; o

1. Oourt of Record: ' L no

Official Seal: - om
2.. Bearmg Power to hold: ) ss.75;84 ({S):s.12 (Q)

. : . .12 (C) but can consent to decision
» Chliged to.hald: without hearing (SOR.1)
Type: public, s.20 (Q).

Receive any ev:.da'lce. ‘ subs.93(1) (S)
Sumon witnesses and docments- subs.22(1) (Q)
Adrm.n:z.ster ocaths/affirmations: subs.22(1) (&)
Adjourn: f ) 's.19 (Q)

4: Infomation: Confidentiality maintained: s.114 (S)

Bow ma:mta:.ned deletion, prlvate hearmg

Extra—curial info. used: yes (JUdlClal notice)
Disclosed to parties: d:.scz:etz.on of umpire but not
, - vet ‘arisen
Excluded on the basts of:  irrelevancy
5. Notice of: Bearing: ~ s.18 (o)
. Case to be met or issues: no, already aware of issues
6. Party conduct permitted in hearing:
Opportmnity to appear/to bhe heard: ves

oA £ =N yes
o A\
‘ Presentation of ewide®sjand arguuent: ves L
- Gbjection to: Ev:.dence : . 'i\_yes
Extra-curial information: not arisen
Rebuttal of adverse evidence: yes
c:ross—examnauon _ yes

Appearance througfx:ut hearing: yes
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7. Decision: Weittens® - . subs.24(1) -(Q)
| Only by tribunal members at hearing: . yes

-}

~

Extra-curial :.n.fcrmatn.cn used in decisicn: yes
Sent to parties: subs.84(2) (S);subs.24(2) (Q)
8.. Reasons: Written: s ves

Sent to parties: sx:b$.84(2) (S} ;subs.24(1) - (C)

9. Disqualification of member for bias or other.cause: VeS

lO.LRecord or file of proceedings: )

- ] Ini Hatory document: | yes
.. Pleadings or correspondence: yes

Notice of hearing and other mficas; - ves

]
N

Motians: : yes

Evidence: . yes

- Objections to evidence: - - o yes
Decision: ) _ - yes

. | Reasans: - . yes

"
P T

1. The amendments relevent to the provisicns e.xanuned are
S5.C.1974-75-76, c. 80, s. 27; _
S.C.1976-77, c. 54, ss. 55, 60.1.
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ﬁame of Tribumal:
Established by:"S": War Veterans Allcwance Act, R.S.C. 1970,

P ————

262,

War Veterans Allowance Boaid

 Regulations (C.R.C.):"C":_c. 1602 ;"SOR.1": I
l. Coxxrt of Recorxd: ; i no
Qfficial Seal:

It

Hea:ing' Power'to hold--'
Obliged to hold: °

m .

ss. 26, 29 (S)
yes, 1f insist -

Type: gmivate, owing to 1nt1mate personal lnformatlon

Power to:. Determine own prccedure
. Receive any ‘evidence: -

2gmind ster oaths/afflrmatlons

ves

s. 7 Inquiries Act by s. 26 (S)

by s. 26

(8}

Summon witnesses and documents:kss. 7, 8\Inqu1r1es Act

Adjou:n:'
Infbrmatlon. Oanfldentlallty malntalned
///—_—‘ﬁhalntalned
> Egtrarcurlal info. used:
Dlsclosed to paItlES‘
Excluded.on the basis of:
Notice of: Bearing:
Case to be met or issues:
Party conduct permitted in hearing:
Opportinity to appear/to be heard:
Representation by counsel or agent
— for party:
for witness:

fiesentation of. evidence and arqument: -

Cbjection to: BEvidence: -

Extrarcurial information:

. Rehuttal of adverse evidence:
: v - IO : . '

Appearance throughout hearing: - -

'

. yes

yes .5
private hearing

ves (medical reports)
discretion of chaiyman

' i;rélevancy

generaily ves

no, already aware of issues

c.W-5, subs.25(1).
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7. Decision: Writbten: subs.18(3),s.19 (Q) T
?xlyby.tribtmalnmbers at hearing: yes )
. Evidence used in decision: yes
E::t:a—c:mal J.nfomzatmn used .in decision: yes
*. Semt m parties: subs.18(3) ,5.19 (o))
" 8. Reasons: Written: _ ' subs.18(3),s.19 (C)
 Sent to parties: . ~ subs.18(3),s.19 (C)
9. Disqualification of membet for bias or other cause: ves
10. .Mcord or file of proceedmg's . -
Imt:n.ato:y document: : ves
Pleadings or correspondence. ves
Notice of hearing and other mtic:es:yes
Evidence: : o by tape-recording .
Cbjections to evidence:
Decision: ) . yes ,
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Naﬁem of Tribamal: -Yukoh Terr:l.torv Water Board

Established by:"S":
Requlations (C.R.C. s, $"SOR.17:79 — 838 F"SOR.2":

1.

- e P AT T e

e TE LR

-

c.28 as am.'L subs.7(1) .

Northern Inland Waters 2Act,R.S.C. 1970(13tSupp Y,

Omrtogm&rd: ' o

<

. Bearing: Power to hold: . | - subss.15(1),(2) (S)
Obliced to hold: -~ subss.1561);(2) (S)

. Type: ' " public

Power to: Determine own procedure: para. 18 (b)

(8)

Feceive any evidence: 4 4 Inquiries Act by s.16 (S)

Summon witnesses and documents:

ss4SInun.r3.esActby

Administer .caths/affirmations: s.16 (S) as if civil court of
. record; s.23(SOR.1)

Adjourn: . ’ | ' subs.15(3) -

(s)

Information: Confidentiality maintained: 5.11 (SOR.1) ,
‘Bow maintained: adjudication, labelling

Extra~curial info. used: R ves (expertise)

Disclosed to parties: discretion of chairman

Excluded on the basis of: irrelevancy

Notice of: Eearing: s.17 (S};ss.3,4 (SOR.1)

Case to be met or issues: ss.5,18 {SOR.1)

Party conduct permitted in hearing:
Opportinity to appear/to be heard: s.7
Representation by cownsel or agent .
- for party: yes
| for witness:  yes
Presentation of evidence and argument:' yes
Cbjection to: Evidence: ' ves
' Extra~curial informaticn:yes
Rebuttal of adverse evidence: . yes
Cross—examination: : yeé
Appearance throughout hearing: ' ves

(SOR. i)



7.

8.

9.

10.
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Decision: Written: yes,infomof_lj.cencéor‘statmentdfreﬁmal
only by tribimal " at 1 . : subs.21(3) (S)
BEvidence used in decision: ves
E:cl:ra—czmalmfomat::.onusedm&c:.s:.m yes

& Sent to parties: - : yes
Reasops: Written: yes, if refusal of or corxi:.t.mons on licence
Sent to partm-.s : . : ves, if rendered

Disqualification.of member for bias or other cause: yes

Record or file of proceedings:

Initiatory Socument: ves
Pleadings ar correspondence: \ yes .
NOt‘.LCE of hearing and other n::tices ves
Moticns: , ves

- Evidence: ‘ ) ves
Objections to evidence: ves
Decision: . ves
Reasons: ' ves

l The amendrrent relevant to theprov:.s:.ons examined .'l.S'

RSClQ‘JO(ZxﬂSIIpp),c.IO $.65. =
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