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INTRODUCTION

OVERVIEW
(1)

John Rawls' A Theory of Justice has been widely ex-

tolled as an epic work in moral and political philosophy in
several scholarly circles., Brian Barry refers to it "as a
work of great significance for moral and political philosophy
.+. & work that anyone in the future who proposes to deal with
any of the topics it touches must first come to terms with if
he expects the scholarly community to take him seriousiil.
Barry's observation alludes to a very important con-
sideration vis-a-vis any appraisal of the worth of A Theory
of Justice. - The vast amount of critical reviews which has
appeared ever since its many years of gestation, leaves one
wondering at first, as to what is so important about this
work. One becomes even more puzzled when one notes the fact
that the general thrust of these reviews is that Rawls!' theory
does not work and that his arguments are unsound. Granted that

this is indeed the case, why, one might ask, does a defective

theory attract so much attention?

1 John Rawls, A Theory of Justice, Harvard University
Press, 1972, pp.xv - 608.

2 Brian Barry, The Liberal Theory of Justice, Clarendon|
Press, 1973, p.ix.

.y
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Barry's observation might be ocuite helpful in dis-~
pelling this perplexity. The significance of Rawls' work
may lie not so much in the correctness of his substantive

principles of justice as it does in his revival of the archi-

(3)

tectonic of moral theory. Even if this approach turns out to
be unsuccessful in the end, it is nonetheless impressive. Kai
Nielsen outlines some of its more obvious features as follows:

1. In a post-Wittgensteinian and post-Austinian
intellectual environment, Rawls, without com-
promising the standards of conceptual sophis-
tication and analytical rigour that we nave
come to appreciate, has shown us that, and how
we can do systematic moral and political phi-
losophy in a way which is clearly neither nor-
matively neutral nor moralistic. He has shown
us that good moral and political philoseophy
need not be piecemeal analysis and he has shown
us, in Hampshire's words, that moral philosophy
need not be an "intellectually barren subject
in which no major discoveries were to be ex-
pected and no new lines of inquiry could be
opened".

2. In focussing, as he does, on principles of jus-
tice and a contractarian account, Rawls examines
closely the place of reason in morality and ar-
ticulates clearly principles of rational choice.
Wnatever may be the defects of his account of
rationality, his situating 1t as he does and his
stress on the need to clearly articulate and de-
fend principles of rational choice, is a major
advance in moral vhilosophy.

3 Kant represents the idea of architectonic as "the

. act of constructing systems". He argues that since "syste-
matic unity is what first raises ordinary knowledge to the
rank of science, that is, makes a system out of mere aggre-
gate of knowledge, architectonic is the doctrine of the
scientific in our knowledge". (Kant, Critique nf Pure Reason,
trans. Norman Kemp Smith, London: Macmillan W., 1961, p.0653.
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3. Rawls, not by frontal attacks on moral scepticism
and not by attempts to defuse subjectivism, but
in the very example of his inquiry, has effectively
‘challenged (or so it would seem) what Hampshire
has called the "sceptical orthodoxy" which has
develoved from an ever present, but typically mi-
nority position, to at least a dominant tradition
in twentieth century moral philosophy. FRawls has
not attempted to show that moral scepticism or
subjectivism is in some way inconerent; rather,
he has attempted to show that 1t is unnecessary.
Tnat is to say, he has shown, or at least attempted
to show, how moral beliefs have a rational founda-
tion, and how ouestions of substance can be asked
and answered within moral philosophy. He attempts
to show us thne kind of principles we must be rea-
soning in accordance with when a moral stand is a
reasonable one. And, by their very articulation,
he nas shown us that they are available to us.

L. Again, in a way that invites comparison with Sidg-
wick, Hawls deeply and carefully focusses on the
iundamental question of method concerning (a) how
we can reasonably test substantive moral and poli-
tical claims, (b) how we can assess rival moral
theories and (c) how we can reasonably use a moral
theory in assessing particular moral claims. (4)

Thus, A Theory of Justice can be seen to draw an
instructive comparison with The Critique of Pure Reason. Rawls
himself says, "I must disclaim originality for tne views I put
forward. The leading ones are classical and well-known. My
intention nas been to organize them into a general framework
by using certain simplyfying devices so that their full force
can be appreciated. My ambitions for the book will be com-
pletely realized if it enables one to see more clearly the
chief structural features of the alternative conception of
justice that is implicit in the contract tradition and points
the way to its furtner elaboration"™. (Rawls, op. cit-., p.viii).
It remains to be seen in the course of this study whether Rawls.:
can claim success even in such a modest objective.

L.Kai Nielsen, "A Critical Notice of John Rawls' A
Theory of Justice in Second Order: An African Journal of
Philosophy, Vol. II, No.2, July 1973’ pp.101-121.

It is important to note that the very framework offered
by Rawls for the consideration of the problems of morality turns
out to be an effective basis for criticizing his account of Jjustice.
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If indeed Rawls is able to deliver on these claims,
he would be advancing the course of moral philosophy in a
very Significant way. He would, as it were, be granting the
entire discipline a new lease of life, It is useful in a
preliminary way to expound further on the issue of moral
scepticism in general and, in particular, an element of it,
the challenge of amoralism, in view of the géneral thrust of
this studySS) To provide an appropriate background for this,
we will first examine some general considerafions that led

to the emergence of A Theory of Justice.

WHY A NEW THEORY OF JUSTICE

The very title of Rawls' book stirs within the reader
a certain degree of curiosity as to the need for a new theory
of justice., Is there any justification for a new theory of
justice? This question becomes very pertinent if one takes

into account the vast amount of literature that has been

5 Since the dawn of the mordern era, especially since
the publication of G.E.Moore's Principia, (1903), one of the
central issues that has persistently beset the minds of
moral philosophers is the question of providing adequate
justification for moral first principles: a justification
that would constrain all reflective persons, including the
moral sceptic to acknowledge the intrinsic desirability .of
acting from the moral point of view., Rawls takes considerable
interest in this guestion . At least the approach he follows
in his theory of justice takes it into account. Hence one of
the main interests of this study is to determine what contribu-
tion he has made ‘toward the resolution of this question, with
particular reference to the challenge of amoralism.
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published on the notion of justice dating back to the time
of Plato, If after all this time moral philosophy has not
been able to evolve principles for the realization of the
good life or just society, why should this area of study
continue to be treated with respect? Besides, if Rawls
intends his account as a fulfillment of the philosophers'
hope for an adequate conceptualization of a just society,
why has he not chosen a stronger title such as "The Theory
of Justice" instead of "A Theory of Justice"?

These questions might seem trivial at first glance.
But, in the light of the persistent attack on the validity
and relevance of moral philosophy since the dawn of the modern
era, it has become necessary for the philosorher who wants to
speculate on the moral phenomenon to justify himself almost
before he gets a hearing. Such a justification becomes all
the more necessgary especially if he attempts to go beyond the
analysis of moral concepts, and tries to deal with substantive
issues in moralitye.

Perhaps the desire to attain an Archimedian point for
assessing the whole of morality, which Rawls proudly announces
at the beginning of his book, does suggest an air of novelty

in his theory. It is doubtful, all the same, whether Rawls

actually sees A Theory of Justice as attempting something
radically new in ethical theory. His remark concerning

his architectonic plan does not suggest this.
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Along with his modern predecessors, notably Kant, Rawls does
not conceive the task of the moral philosopher as that of
"invénting" or "discovering" new ethical principles. Rather,
Rawls' aim, as he states in the preface of his book, is to
present "an alternative systematic account of justice that

is superior to the dominant utilitarianism of the tradition",
based on the point of view of social contrégg. He observes
that utilitarianism in one form or another‘has been "the
predominant systematic theory" in modern philosoégg. One
reason for this, he contends, is that the doctrine "has been
espoused by a long line of brilliant writers who have built
up a bogy of thought truly impressive in its scope and re-
finemeétz. However, we are wont to forget, Rawls claims,
"that the great utilitarians, Hume and Adam Smith, Bentnam
and Mill were social theorists and economists of the first
rank, and the moral doctrine they worked out was framed to
meet the needs of their wider interests and to fit a compre-
hensive schemégz One of the most distinguishing traits about

these philosophers is their basic approach to moral philoso-

phy. In contrast to the trend which still prevails among

6 Rawls, op. cit., p.viii.
7 Ibid.
g Ibid.
9 Ibid.
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many philosophers of the Anglo-Saxon tradition, these philo-
sophers do not narrow the task of moral philosophy to a
descriptive analysis of the logical behaviour of moral terms
or senténces (meta-ethics). For them, moral philosophy is
an integral part of critical and systematic social theory,
Hence as moral philosophers, they had no inhibition in making
contingent assumptions, and when it suits them they also
appealed to general facts. .

Rawls is in agreement with the classical utilitarians
on the role of moral philosophy to the extenf that moral phi-
losophy is broadly conceived by the latter as embracing social

(10) MNevertheless, he rejects the substantive doctrine

theory.
of utilitarianism in all its various forms. This re jection
need not be seen as a surprise. The doctrine of utilita-
rianism has been criticized at every stage of its development
all through the history of Western thought. But as Rawls

points out, most of these criticisms have often been made

"on a much narrower front. They pointed out the obscurities

10 Peter Singer challenges this claim. He argues in
his paper "Sidgwick and Reflective Equilibrium" that Rawls'
methodological procedure in appealing to the notion of re-
flective equilibrium cannot be associated with Sidgwick,
Sidgwick, he claims, does not use this method and the method
itself must be wrong., There is a fundamental difference, no
doubt, between Sidgwick and Rawls, especially in what they
tzke to be the basic principles of morality. But this fact
by itself does not refute the claim that both of them see the
nature of ethics, or its place in social theory, in an identi-
cal way. The disagreement between them is on the principles
or reasons explaining the "facts" of morality and not on what
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of the principles of utility and noted the apparent incongrui-
ties between many of its implications and our moral senti-
menté%%) The upshot of such criticisms is that they do not
leave us "a workable and systematic moral conception to
oppose §%§? Hence, we are left in a position where we must
necessarily choose between utilitarianism and intuitionism.
And, as Rawls observes, in most cases we settle for "a variant
of the utility principle circumscribed and restristed in
certain ad hoc ways by intuitionistic constraié%gé.

Thus the purpose of Rawls' project is to correct this

situation. In A Theory of Justice, Rawls wants to develop a

systematic alternative to utilitarianism: he seeks to con-
struct a critical social theory that rests on a non-utilitarian
foundation. He undertakes this task by generalizing and
carrying "to a higher order of abstraction the traditional
theory of the social contract as represented by Locke, Rousseau,

~(14)
and Kant".

should constitute moral "facts". This point will become
evident when we come to examine Rawls' moral methodology in
Chapter Two. (Peter Singer, "Sidgwick and Reflective Equi-
librium", The Monist, 58, (July, 197.4), pp.450-517.

11 Rawls, op. cit., p.viii.
12 Ibid.

13 Ibid.
It should be noted that Rawls uses the term "intuitionism" here
in a more restricted sense. He uses it to refer to the doctrine
"that there is an irreducible family of first principles which
have to be weighed against one anotner by asking ourselves
which balance in our considered judgments, is the most just.
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One might readily agree with Rawls on the need for
a systematic alternative theory to utilitarianism. Apart
from the familiar criticism that the utility principle does
not offer an adequate theory of moral justification, there
is also the cuestion about the adequacy of the concept of
right it offers. Following the utility pr%nciple, rightness
consists in whatever produces the greatest good for the
greatest number. It would appear at first that in this for-
mulation, the risht and the good are actuaily defined simul-
taneously. On close inspection however, the right (the grea-
test) emerges merely as adjectival to the goecd and dependent
on it. But the concept of greatest (or the idea of maximi-
zation) is obviously not a necessary feature of the concepnt
of right, which sugrests that the right can in fact be inde-
pendent of the good. But this does not seem to be the case
in the context of the utility principle. Within the utili-
tarian tradition the right is linked with the good, and thne
good 1s treated as prior to the right. Hence the determina-
tion of what is right or oblipgatory would then depend upon

a prior determination of the good.

Once we attain a certain level of generality, the intuitionist
maintains that there exists no higher-order constructive cri-

" teria for determining the proper emphasis of the competines

principles of justice". Rawls, Ibid., p.34.

14 Ibid.
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To be sure, the utilitarian's way of linking the
right and the good may seem natural.enough if ethics were
indééd to bezin with the good and then seeks a definition
of the right. Given such a startiﬁg'point, the basis for
thinking that this association is natural lies simply in the
fact that we then tend to think of the gocd as something that
snould be maximized, more of a sood being better than less.
But tne direct conseauence of such a move is phat one 1is both
deprived of an independent concept of right as well as the
freedom to implement a conception of good, if such a con-
ception is incompatible with the dominant conception of good
in a particular society. A majoritarian democracy would be
a useful example here. In such a system, the popular con-
ception of the good could easily override that of thne mino-
rity even if the minority conception is more enlightened.
Consider the thorny issue of the abolition of slavery in tne
Congressional debates on the draft constitution of the Ameri-
can independence. The abolition clause had to be deleted from
the draft constitution before it was passed. Thus by allowing
the good to set the stage for the definition of the right,
1t seems possible that some putative wrones can be defined as
rignt, if the majority considers such wrongs to be good in a
‘particular society. Perhaps there are some important ways of
meeting these problems. The framework of this study does not

involve examining the complexities of utilitarianism. Rather
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the intent of these remarks is simply to show some of the

general considerations which led to Rawls! A Theory of

Justice.

Now, assuming that Rawls does indeed have a prima

facie case for rejecting utilitarianism, and for subsequently

wanting to develop an alternative theory, the question yet
remains: why does he think that it is possible to return to

a tradition which has been so thoroughly discredited in the
eyes of many contemporary philosophers in order to remedy at
least the putative inadequacies of the utilitarian moral point
of view? Tradition as used here refers specifically to the
notion of an original social contract. This notion has been
vigorously criticized as far back as the time of Hume. As Joe
H. Hicks points out, the contract theory has been persistently
repudiated as "a fiction of Enlightenment political philosophy:
empirically unsupported, based on a model of detached rationality,
blind to the forces of psychology, sociology, and history,

and finally lacking teeth morally and politica§133. In that
case, is Rawls not undercutting his own grounds in selecting
the contractarian approach as a way of expounding his
conception of Justice? It is of course the privilege of

any theorist to adopt whatever method or approach he might

consider suitable in the development of his insights. However,

15 Joe H. Hicks "Philosophers' Contracts and the Law",

Ethics, Vol. 85, No. 1, Oct., 1974.
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in making a positive return to a tradition whose reasoning

has been widely rejected as both delusive and futile, Rawls
must do at least one of two things. Apart from defending

the substantive claims of his conception of justice, he must
be able to show that the charges against the contract tradi-
tion are either ill-founded or that his own version of the
social contract can effectively by-pass them. Rawls tries

to do the latter. While he evokes the notion of an original
social contract, especially in its Kantian form, he attempts
as it were to give it new flesh. As Hicks further points out,
Rawls' version of the social contract introduces "methodological
clariﬁy, plausible empirical assumptions, an elaborate socio-
economic model gf rationality, historical relevance, and moral
determinateneéi"z Thus, it would appear that Rawls has
actually attempted a substantial revision of the traditional
doctrine of the social contract. And if this is the case

then his claim that he has merely generalized and carried

"o a higher order of abstraction the traditional theory of
the social contract as represented by Locke, Rousseau and

(17)
Kant", would seem to be very much a question of intellectual

16 Ibid.
17 Rawls, op. cit., p.viii.
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modesty. However, it remains to be seen in the course of this
study.whether his version of the social contract can in actual
fact undermine the difficulties traditionally associated with

the social contract doctrine. Meanwhile, we will examine some

of the general ideas in Rawls' theory.
JUSTICE AS FAIRNESS

Rawls' attempt to define an alternative conception to
the utilitarian conception of justice is the result of a theory
of distributive justice which he labels as "Jggtigg‘as Fair-
ness". Using the notion of fairness both as the fundamental
concept of justice and as an independent basis -for the princi-
ples of right prior to the consideration of any "major" con-
ception of good, Rawls seeks to evolve a formula for regulating
the distribgtion of all benefits and burdens, rights and duties
in a socié%y? His central assumption, as Stuart Hampshire

points out, is that "an injustice is an arbitrary inequality

in the distribution of good things and primarily in the

18 The term "major" is quite significant here. Even
though Rawls maintains the priority of the right over the
- good, he still uses a minimal conception of good that does
actually precede and influence in some sense his theory of
justice. He has to rely upon what he calls "primary goods"
.and a "thin theory of the good" in order to be able to for-
mulate any principles of justice at all. Thus, in a sense,
Rawls might yet concede that right is impossibly abstract
without a prior knowledge of good. But such knowledge need
not compromise an independent conception of right if a proper
procedure is followed. Rawls shows how this could be done by
assuming a thin theory of the good in his original position.
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distribution of liberty. Inequality of rights and liberty,
and inequalities in tne distribution of rood things generally,
are arbitrary from a moral point of view if they cannot be
snown to produce a benefit ‘in wnich all the least fortunate
have a preponderant shaﬁig? In order that any distribution
might be acceptable from the moral point of wview, it must not
only be just, it must be fair as wéig{ To understand the
radical nature of Rawls' concevrtion of fairness, and to be
able to distinguish it from the concept of justice, it is
necessary to refer to a thought-experiment which ne calls the
"original position".

The original position is Rawls' own interpretation of
the hypotnetical initial situation that must be on hand in
order to derive the principles of justice. It corresponds
roughly to the idea of "the state of nature" in traditional
contract theories. Rawls wants to use it to represent a
moral standpoint wherein individuals are assumed to ve behind
a "veil of ignorance" tnat shields certain important personal

information from them. They do not know who they are, their

place in society, and the nature of their individual conceptions

19 Stuart Hampsnire, "What is The Just Society?",
Tne New York Revisw of Books, xviii (February 24, 1972) p.34.

20 Ordinarily one might think that the concept of
Jjustice is virtually synonymous with fairness. This is not
the case as far as Rawls 1s concerned. Vhile he sces fair-
ness as being fundamental to the concept of justice, the
notion of fairness is yet distinect from that of justice.
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of the good. From such a purely hypothetical situation,
individuals are to choose the principles of justice under
identical constraints, the most important of which is the
lack of self-knowledge, including their position in society
and their particular conception of the good. However, hawls
allows the contractors certain general information in order
to ensure the emergence of a workable concevntion of justice.
Hence, they are presumed to know the general facts about
human society. They understand political affairs and the
principles of economics; and, they know the basis of social
organization and the laws of human psycholééi?

Also, the varties in the original position are pre-
sumed to be rational to the extent that tney are capable of
taking effective means towards their desired ends (whatever
the latter might be). They also know that, whatever rational
plan of life each of them might subsequently want to pursue,

there are certain "rock bottom" goods (primary coods) which

21 This assumption has evoked some criticism in
several reviews on Rawls' theory. For example, Robert Paul
Wolff maintains that there are powerful reasons for at least
doubting the cognitive possibility of such a general know-
ledge. (See Robert Paul Wolff, Understanding Rawls, Princeton
Univ. Press, 1976, pp.1l19-132.) It apnears that several of
Rawls' conclusions are indeed based on questionable socio-
logical and psychological assumptions. For instance, the
assertion that the parties in the original position know the
"laws of human psychology" seem to derive from an easy
assumption that knowledge of human personality, like knowledge
of bodies in motion, is atemporal and impersonal. Wnile
followers of Piaget and the like might share such an assump-
tion, it is definitely not accentable to a Freudian. From a
Freudian standpoint, we cannot possibly understand human
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must be on hand in order to realize their plans of life.
Hence, they also know that having more of these primary
goods 1s more desirable than having less of them. In regard
to thé.question of interpersonal attitudes, the parties are
to be seen as mutually self-interested. They do not take
interest in the affairs of one another, though they are
neither egoists nor are they envious of one another.

Perhaps the most crucial constraint in the original
position is the elimination of the parties! individual con-
ceptions of good., Rawls introduces this constraint in view
of the fact that among any group of individuals, there are
always several conceptions of good. This fact, as Rawls
sees it, can only promote disagreement over the principles of
Justice. The original position is essentially a simpli-
fying device that is required to define fair principles of
Justice on the prior basis of a fair set of conditions., Put

in very simple terms, the idea is that a fair result can only

psychology except in relation so some particular experience.

Thus the parties in the original position could not really
understand anything about human beings since they are deprived
of all personal information. Perhaps Rawls might respond to this
by saying that the framework of the original position is satis-
factory, and we can simply plug in alternative social and psycho-
logical theories and see what comes out. Hence, the question
for him is not whether people like the persons in the original
position could really exist but what we here and now think about
things if we abstract from certain features of our own situation.
‘Such a response does seem adequate. However, it remains to be
seen whether such a weaker rendering of the original position
can effectively fulfill the role Rawls designs for it.
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be the outcome of a choice procedure that is fairly designed.
By eliminating the parties! individual conceptions of the
good, Rawls wants to show that our nature as moral persons
does not depend entirely on our aims or our conceptions of
the good. Rather, in keeping with the doctrine of the prio-
rity of right, our nature as moral persons is revealed by
"the principles that we would acknowledge to govern the ?gg%-

ground conditions under which these aims are to be pursued’.

And, as it emerges from A Theory of Justice, such principles

must include the priority of equal liberty for all persons
under ideal conditions, and in less than ideal situations in
which inequalities are inevitable, then such inequalities must
primarily favour the worst-off members of the society.

The general idea behind Jjustice as fairness does seem
to make a strong initial appeal. To begin with, Rawls' attempt
to treat the concept of right as prior to the concept of good
has the prospect of yielding an independent criterion for the
concept of right. Rawls' appeal here consists primarily in
the principle that the good, whatever it is, must be suscep-
tible to criteria other than actual human desires even if such
desires happen to be those of the majority. It might so
happen in particular instances that the desires of the majo-

rity do in fact correspond to the dominant conception of good.

22 Rawls, op. cit., p.560.
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Nevertheless, it need not be right to allow such desires to
preya;l unless they also coincide with the morally good. For
a thing to be morally good, it must, according to Rawls, be
consistent with the principles of right.

Also, the elimination of certain particular informa-
tion in the original position does seem to . evoke some intui-
tive support. For instance, if it is indeed the case that the
factual aspects of the personal lives of the contractors would
inhibit their capacity to respond impartially, then it is
only reasonable that such information be suppressed. Should
Rawls admit the facts characterizing one's personal life as a
basis for developing the principles of justice, then he might
as well end up with what in Husserlian lansuage might be
termed "a prejudice of the world". But his very notion of
fairness requires a correction of the moral arbitrariness of
the world: arbitrariness which is often manifested in the
manner in which soclety and natural endowment have favoured
certain individuals with more advantageous starting points.
It is Rawls' firm belief that to take the natural endowment
of nature and society as a point of departure for adjudica-
ting issues of justice -~ issues of what is due to persons
in regard to the common good -- is to make a virtue out of
.arbitrariness. Unless good reason can be given to show that
a person actually merits or deserves such assets or defects,

then any use of them is arbitrary or unfair and hence unjust.
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The original contractors who desire and see themselves as
equals would not wish to see some of them benefiting from
the ad?antages that cutomarily go with native or social
endowments. The results that flow from using them were
determined on an unfair bas£§?)

Thus in a move that draws compariscn with Husserlian
reduction the originél position tries to move the delibera-
tors away from natural and social contingencies; contingen-
cies which are morally irrelevant. They cannot arrive at a
conception of pure morality or justice if their considera-
tions begin with the natural and sccial woriggz

By suppressing the individual conceptions of the good
in the original position, Rawls assumes tnat rational and
self-interested persons would know that they ought not jeo-
pardize their eventual disposition or hypothetical freedoms
by evoking a particular conception of good in the original
position. If they are rational, and if tney do not as yet

know what their actual conceptions of good will turn out to

be when the veil of ignorance is lifted, then they should be

23 Perhaps Rawls does not actually intend to say that
inequalities are intrinsically unjust, but that their influence
should be of less importance in considering the question of
Jjustice. However, he does seem to be over-stating the case.
Yhile the ocutcomes of the natural and social lotteries of life,
to use nis terms, are indeed unmerited it is not so evident
that those so endowed are necessarily acting unjustly by bene-
fiting from them. As David Gauthier rightly asks, why is it
unjust for someone to benefit from his natural talents? There
are several prominent people in our society who owe their pro-
minence to their natural talents. Perhaps Rawls' own chair of
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reluctant in acceding to the risk of accepting any conception
of good as a premise in considering what principles of jus-
tice to adopt. In view of the constraint of strict compliance,
they know that once they have made their choice of principles
then they must stick by them.

Now despite this initial appeal, Rawls' justice as
fairness still raises some difficulties which are not so
obviously resolvable. Perhaps the most important difficulty
is the precise status or relation of the notion of fairness
to tne original position. While Rawls is inclined to view
a theory of justice as part of the theory of rational choice,
such that justice will be decided by what it would be rational
to choose under tne conditions of the original position, it is
not so evident whether these conditions can actually yield the
notion of fairness. (Recall the distinction that Rawls main-
tains between justice and fairness. Justice is not fairness.
Both are logically distinct even though the latter is funda-

mental to the concept of justice.) From Rawls' characterization

philosophy at Harvard is largely due to his natural talents as

a philosophical genuius. Now why is it unjust for him or anyone
else to benefit from these talents? Also, it is not evident why
the deliberators of the original position would not agree that
someone should not benefit from his talents. It is true that
they see themselves as equals. But we must not forget that

they are &lso self-interested persons who are neither envious

of one another nor even take interest in the affairs of others.
(David Gauthier, "Justice and Natural Endowment: Toward a
Critique of Rawls' Ideological Framework", Social Theory and
Practice, 3, (1974), pp.3-26.
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of fairness, as well as the conditions of the original posi-
tion, neither of these can be entirely or even primarily a
result of rationality (at least not a value-free conception
of rationality). One does not arrive at these conditions
through a discursive reasoning. In fact by assuming these
conditions, what Rawls seems to want to show above anything
else is that the requirements of fairness demand that we
should blot out or strip ourselves of the contingent dona-
tions of nature and nurture and tnen confront ourselves as
rational moral beings who are free from individual and
social prejudice, and who are capable of appreciating the
intrinsic worth of morality or justice (fairness). But
such a demand does not appeal strictly to rationality, at
least not rationality in a morally neutral sense. It appeals
to certain values outside of it. Now how does one then
Justify the demand of fairness?

It is necessary to recognize at this point two sepa-
rate types of arguments at tne original position, one argu-
ment concerned with justice as such, and the other with
fairness. The argument for justice consists essentially in

determining what it is strictly rational to choose given the

2L What Rawls is attempting to do here also draws
instructive comparison with Kant's project of isolating "pure
moral philosophy" from practical anthropology in the Foundations
of the Metaphysids of morals. See G.J.Warnock's "KANT AND
ANTHROPOLOGY" in Nature & conduct, ed. R.S.Peters, pp.36-46.
Robert Paul Wolff, op. cit., pp. 112-116.
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circumstances and constraints of the original position. The
argument for fairness, on the other hand, does not so depend
on the nature of rationality. Rather, to establish the

notion of fairness, Rawls relies on our moral sentiments wnich
he standardly refers to as moral "intuitions". These are the
moral convictions which are generally fixed.and firm for all
or nearly all men. They are, as it were, humanity's firm
moral convictions about fairness. Thus one fundamental trait
of justice as fairness is Rawls' attempt to delineate fairness
by appealing to what he believes are humanity's firm moral
convictions about fairness, and then proceeding to derive the
principles of justice from the conditions that define fairness
as exemplified in the original positiégé) By virtue of fair-
ness an individual is expected to divest himself of the natural
and social contingencies of nis own life, contingencies wnich

ordinarily dictate his plan of life and his conception of the

25 There are two key questions that should be kept in
mind here. First, in view of the fact of such an obvious
diversity in people's beliefs and values, how can one maintain
in a nontrivial way that tnere are such thines as "humanity's
firm moral convictions"? Several of Rawls' critics, notably
Peter Singer, Steven Lukes, Bernard Williams, Kai Nielsen et
al have challenged this claim vigorously. They argue that the
moral convictions that Rawls anpeals to are culturally deter-
mined. They are the moral beliefs typically shared by Western
- liberal democrats. This question will be examined carefully
in Chapter Two. Secondly, assuming that one can indeed specify
some moral beliefs that are commonly held by all of humanity,
and, that an appeal to these beliefs is necessary in order to
arrive at the notion of fairness, why does Rawls still need a
social contract or the device of the original position? How
necessary is the contract argument within the framework of
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good. fiven these conditions of fairness (which also are the
conditions of the original position), the individual, Rawls
believes, if he is rational, will demand that other delibera-
tors on justice, togetner with himself should refrain from
appealing to any distinctive conception of the good in trying
to choose the principles of justice.

At this point some of the fundamental puzzles about
Rawls' theory begin to surface. Let us suppose that a person,
given the circumstances of the original position, will find it
rational to choose the principles of justice as fairness. What
is the moral significance of such a orudential choice? Yhy are
the principles chosen under these conditions necessarily of
fairness? Perhans one should take into account .here the two
types of arguments mentioned in the preceding paragrapn (the
argument of justice and the argument of fairness). But even
then, wnat grounds do we have to believe that the conditions
of the original position adequately represent those of fair-
ness? Besides, does the very appeal to moral intuitions not
expose justice as fairness to a sort of moral relativism, be
it a relativism of a rather subtle type? Of course Rawls

would have his reader believe that this appeal is auite

Rawls' project of trying to show the notion of fairness as

being fundamental to the concept of justice? If the require-
ments of fairness are not the same as those of ordinary rational
choice, what is the relevance of the device of the original
position wnose main strategy is desiened to show the conditions
of rational choice? Such an issue will continue to emerge in
one form or another all through this study. It is doubtful whe-
ther there is a basis for a satisfactory solution to it in Rawls!

dccount .
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consistent with ahd indeed comparable to the standard proce-
dure in linguistics. The lingﬁistic theorist, he says, relies
on the intuitions of a native speaker about what is an accept-
able éentence of his language. 1In like manner, we should
check the outcomes of particular moral and social theories
against our moral intuitions, and seek to attain a state of
"reflective equilibrium".

This analogy has been sharply criticized by several
of Rawls' critics. It is said not to work mainly because the
linguistic intuitions of native speakers are decisive as re-
gards grammar in a way in waich moral intuitions are not, for
moral principles or tneories. For example, Thomas MNagel notes

that whatever the ordinary native speakers of English would

agree on as English can be accepted without question as English

But whatever ordinary men agree in condemning need not be ne-
cessarily wrong. Thus, whereas tne intrinsiec plausibility of
an ethical theory can impel a change in our moral convictions,
it is the linguist who must change his tneory to conform to
the intuitions of tne native speakers should a change be

(26)
desirable at all.

26 Thomas Nagel, "Rawls on Justice"”. in Keading
Rawls, ed., Norman Daniéls, New York, l97h,’p.2.
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While this remark is obviously correct, Raﬁls' analogy
is still defensible if one takes into account what kind of
theory, he thinks a theory of justice is supposed to be.

As mentioned earlier, the‘task of the moral philosopher, as
conceived by Rawls, is to describe and to explain our moral
sentiments (sense of justice). To accomplish this task the
moral philosopher formulates a set of principles which, when
conjoined to people's beliefs and knowledge of the circum-
stances, would lead them to make the Jjudgments with their
supporting reasons which they do actually make. From this
standpoint, a moral theory does seem analogous to a theory
of linguistics in describing and explaining the sense of
grammaticalness for sentences of one's native language. Now,
while one might be able to sustain Réwls' analogy by consi-
deration such as this, there are still two important questions
that must be answered. (1) If the two principles of justice
as fairness are only a descriptive-explanatory hypothesis, as
his conception of the nature of moral theory seems to imply,
what is the relevance of the intricate procedure of their
contractarian derivation from the original position? The
point at issue here is not the analytic role of the original
~position, but its justificatory role. A contractarian

strategy may still be useful as a way of discovering what

moral judgments people do in fact make in the context

of a descriptive-explanatory theory. But this is not
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just what Rawls is after. He wants the choice of the prin-
ciples in the original position to be a justification of
these principles. He does not want to take our actual con-
sidered judgments about justice for granted. Rather, the
principles of Jjustice as fairness are to prescribe what our
opinion and judgments about particular instances:ought to be.
But then how can justice as fairness be a descriptive-
explanatory hypothesis as well as a prescriptive-justificatory
hypothesis all at the same time? It appears that Rawls has
not been able to recognize the distinction between these two
types of theories. His attempt to conflate both of them into
one has seriously diminished the effectiveness of his moral
methodology. (2) Let us suppose that a theory of justice is
indeed a descriptive-explanatory hypothesis, as Rawls sees it.
In which case, it takes its "facts", namely, people's moral
intuitions (their common-sense convictions and judgments of
what is just and unjust) as it finds them. Now is there
sufficient agreement among the considered moral judgments

of different individuals for them to be derivable from the
same set of principles? Are there such fixed intuitions
about justice and morality that all men share in common
regardless of such contihgencies as race, colour and creed?
As mentioned earlier, Rawls' procedure in appealing to
people's actual judgments in particular cases need not

commit him to a subjectivist viewpoint, if one takes the




-27-

descriptive-explanatory character of his theory into account.
Hence, he might still be able to turn out an objective theory
of justice even when he does rely ultimately on people's
actual judgments in particular cases, as the truth condition
for the validity of his principles. However, it is not Rawls!
methodological procedure itself that is in Question at this
point. The issue is the possibility of attaining what he
refers to as the "Archimedian point" through his methodolo-
gical procedure. Rawls wants to be able to subsume the ma jor-
rity, if not all, of the considered moral judgments that people
do make under the principles of Jjustice as fairness. If the
principles of justice as fairness are well—founded, then we
should have on hand, a set of principles with which we could
regulate and determine the justness of basic social institu-
tions and all moralities. Now if it is the case, as it appears
to be, that there is a diversity in people's considered

moral judgments, do we not then need various sets of prin-
ciples or theories of justice to account for all the disagreé-
ments in people's considered moral Jjudgments about what

counts as just? And, also, would the validity of Jjustice

as fairness noﬁ then be relative only to the moral convictions
of a particular group of people (the Western liberal demo~
crats)? It does not appear that Rawls has been able to
providé any convincing argument why this question should not

be answered in the affirmative. The issue will be discussed
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in some detail in Chapter Two.

THE PROBLEM TO BE INVESTIGATED

The questions raised in the preceding paragraphs
indicate the general dimension of this study. The central
focus of the inquiry is the justificatory force of Rawls'
theory of justice. As remarked earlier, wnhile the very

emergence of A Theory of Justice may be said to have granted

moral philosophy a new.lease of life, it remains to be seen
whether the extended arguments for the insights contained in
this work can withstand critical probing without collapsing
into various errors or triviliaties. And, if it is indeed
the case, as suggested by several critics, that the theory is
plagued by serious difficulties, is there a way of dissolving
some of these without any essential modification of either its
principles or its framework? This is the problem that the
thesis undertakes to study.

The study will be done with particular reference to
Rawls' theory of "Goodness as Rationality". By examining this
theory in the context of his overall account of justice, we
will try to determine to what extent Rawls has been able to
overcome some of the central worries in modern ethical theory,
'especially the challenge of moral scepticism. As Nielsen
rightly points out, even though Rawls does not engage in

frontal attacks.on moral scepticism or any of the varieties
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of subjectivism in ethics, the very example of his inquiry is
a challgnge to such ways of viewing morality. By constructing
and defending a descriptive ethical theory which makes truth
claims, and which is based on what he claims are objective
principles, Rawls implicitly attempts to undermine the thesis
of moral scepticism and subjectivism by doing or at least
attempting to do what such accounts claim cannot be déizz
Thus in this study we will try to determine whether Rawls'!
account of the good is a coherent one, squaring adequately
with his overall account of morality and whether it, and his
theory generally, is immune to the challenge of moral scepti-

cism. A brief remark on some aspects of this challenge may

help articulate more fully the general approach of this study.
THE CHALLENGE OF MORAL SCEPTICISM

The challenge of radical scepticism remains one of the
central problems of philosophy. In the preface to the Critique

of Pure Reason, Kant tells us that "it still remains a scandal

to philosophy and human reason in general, that the existence
of things outside us -- must be accepted merely on faith, and
that if anyone thinks it good to doubt their existe?ce we are

28}
unable to counter his doubts by any satisfactory proof". The

27 Kai Nielsen, op. cit., pp.l1l02-3.

28 Immanuel Kant, Critique of Pure Reason, trans. N.K.
Smith. p.34.
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essernice of the sceptical challenge is the demand for a com-
plete justification of the system of our beliefs. Although
Kant's comment refers specifically to our common sense belief
in the existence of an external world, the target of the scep-
tical attack is much wider than this. The sceptic calls into
question the entire system of our rational beliefs. While he
acknowledges the fact that some of these beliefs may be par-
tially justifiable insofar as they are grounded on other
beliefs, he maintains that ultimately all our beliefs rest on
a non-rational commitment. They lack a rationally supportable
foundation. Hence, they are in the final analysis arbitrary.
In the context of morality, the challenge of scepti-
cism takes several different forms. It includes various forms
of non-cognitivism, ethical subjectivism and relativism. How-
ever, the remarks in this section will focus on two forms of
this challenge which seem to have direct relation to certain
features in Rawls!' theory. These are the claims of amoralism
and ethical subjectivism., First we examine the amoralist claim.
The challenge of amoralism focuses mainly on the prob-
lem of adducing adecuate justification for the moral point of
view. Here the sceptic poses -- though this is not the only
question he poses -- the unusual question "Why Be Moral?".
The point of his challenge might bfoperly be viewed in the
context of the old moral dilemma between the concerns of the

self (rational self-interest) and the concerns for the interests,
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needs and welfare of others. Why must a person promote the
interests of others when it is not in his self-interest to
do so?

Although there are fundamental differences among the
various traditions in ethics on such guestions as ethical
first principles and the method of arriving at them, most
writers in moral philosophy would still agree that for any
principles to count as a moral principle or an ethical
standard, it must at the very least accommodate the interests
of others. Ethical egoism is usually considered inadequate
either as a normative or meta-ethical theory. Kai Nielsen
argues this point rather convincingly in his refutation of
ethical egoism. He says :

Universal categorical ethical egoism will not do as

a meta-ethical theory purporting to analyze what is
meant when people say something is morally good or
obligatory; and if it is offered as a radical nor-
mative ethic it likewise gets into intolerahle
paradoxes. In order to remain intelligible, egoism
must be put forth as individual and not as a universal
egoism. But, as such, it also fails to meet the
minimum conditions necessary for something to count
as 'morality', as that word is ordinarily and intelli-
gibly used -- To count-as an ethical doctrine, then
an ethical egoism of ends must be understood as
claiming that everyone ought to seek his own good

as an end and consider the good of others only when
this would in his judgment further his own good --
such a standard could not be moral for we have moral
standards to impartially adjudicate the conflicting
interests of individuals and groups; but if each
individual's own rational self-interest is taken as
the standard, in reality we have no standard by which
to adjudicate these conflicting interests. The very
raison d'etre of morality has been frustrated. Thus
self-interest, no matter how enlightened; cannot be
our standard of moral appraisal. (29)
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Nielsen's position is fair enough and the sceptic
going the route of the amoralist might even agree with him
without relinquishing his challenge. If indeed an agent has
already decided to act morally, then his principle must at
least accommodate the welfare of others., This is one of <he
minimal conditions on which the entire fabric of morality
rests. However, while accepting this fact and.understanding
about morality, the sceptic may yet come back with the ques-
tion: why should an individual commit himself to {the moral
point of view at 211? It is important to note here that the
sceptic or the amoralist is not really challenging the practical
usefulness of social morality. He might even be the first to
agree that our society, or indeed any society, can hardly sur-
vive without some collective morality. But his attack is not
so much against the rationale of a "collective morality", as
against "individual morality". Why should an individual be
moral at all times even when he could get away undetected and
the society not suffering any real harm if he decides not to
act morally? Why should anyone at all voluntarily accept the
constraints of morality when it is not in his personal (or

class) interest to do so?

29 Xai Nielsen, "Why Should I Be Ioral?" Readings in
Ethical Theory, ed., Wilfrid Sellars & John Hospers, New York,
1970, pp.748-9.
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Some philosophers have attempted to defuse this aspect
of moral‘scepticism by trying to show that its demand is ille-
gitimate. The question "why be moral?", they argue, is both
unwarranted and unjustified. Hare's hypothetical case of the
Nazi Jew is a typical example in this line of attack. Should
a Nazi-minded Jew declare that 1311 Jews ought to be extermina-
ted", this proposition, according to Hare, {s not only univer-
salizable, it is by its very form actually universalized. And
if it is indeed a universal proposition, then the proponent must
acknowledge its applioability to himself even if it turns out
that he is of semitic origin himself. But the latter condition,
Hare argues, only goes to show that the proposition is both
unwarranted and unjustified in the first instanoe, because
no one except a fanatic would voluntarily accept its consequen-
ces. Of course one might ask: why not be a fanatic? To the
latter question one could only reply that the term "fanatic"
as it functions in ordinary parlance is used to describe those
whose.behaviour is less than rational. Of course we need to
bear in mind here that the term "fanatic" is not purely des-

eriptive or value-free.

This_reductio type argument seems, av first sight,

~quite effective égainst the amoralist. If he is going to wave
" his axe indiscriminately against the whole of morality, he might
end‘up cutting his own throat. Nonetheless, it yet seems

that Hare's hypothetical case begs a fundamental issue.
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The crucial point of the sceptical challenge, as indicated
earlier, is the very legitimacy of the moral point of view.
And this is precisely the question that Hare's argument seems
to beg. Surely if the Nazil Jew has already committed himself
to the moral point of view and he is willing to play the moral
language-game, he cannot will, without contradicting himself,
that the consequences of his judgment be not applicable to
himself. He would be contradicting himself, .if he asserts
that all Jews "ought" (ought in a moral sense) to be executed,
while at the same time asserting that he himself, a Jew, should
not (should in a moral sense) be executed. But why must he
adopt the moral point of view? Why must he play the moral
language-game, thereby giving his "ought' the force of a
moral ought?

It would seem that the anti-semite Jew would have
successfully countered Hare's argument by simply dissociating
himself from the moral point of view and insisting that his
"ought" is a non-moral ought. For the intelligibility of his
demand it is sufficient that he harbours a genuine hatred for
all Jews the world over, and be personally determined to
ensure that they are murdered if he were to have his way. Of
course, Hare might still wonder whether this man would yet
press his demand after he has come to discover that he is of
semitic origin himself. Even with such a discovery the Nazi

Jew need not abandon his position. All he needs to do is to
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impose a constraint on his proposition such as "all Jews
excepﬁ his family, friends and himself ought to be exter-
minaté&". The mere fact that he is a Jew himself does not
necessarily abate his hatred for Jews. He hates all Jews,
except himself, and perhaps his associates as well, and he
thinks they ought (non-moral ought) to be exterminated.

Perhaps one might be able to impugne the sceptical
attack on other grounds but, as far as the intelligibility of
the position itself is concerned, it does not seem to be so
apparently irrational, at least not if one takes the term
"rational™ in a morally neutral sense. One important factor
that must be noted here is the crucial distinction between
a moral "ought" and a non-moral "ought". These are two dif-
ferent uses. As Nielsen rightly observes, it makes sense to
ask "why should people be moral?" and"why should I be moral?",
provided the "should™ in the two questions is not construed
as a moral "should". The questions become trivial and absurd,
such as "why are all round things circular?", only if the
"should" is construed in a moral sense. There are several
uses of "should" and "ought"™ which are not moral uség?)

Thus, though the questions'why should people be moral?"

and "why should I be moral?" may indeed sound unusual, they are

both intelligible and legitimate. They portray at least a

30 Ibid. p.748.
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putatively legitimate demand by the sceptic for a satisfactory
Justification of morality. If it is indeed the case that an
outstanding characteristic of morality requires substantial
personal sacrifices on the part of the moral agent, then it
seems quite legitimate to inquire whether such sacrifices or
the entire moral point of view is really necessary and Jjusti-
fiable. As Kurt Baier notes in the preface to his book The

Moral Point of View, one of the four logical features of moral

Jjudgments is that "there must be good reasons why any and
every moral agent should do the morally right thing rather
than the opposiéiﬁg It is the possibility of such good rea-
sons that the moral sceptic, going the route of'amoralism,
calls into question.

Now assuming that the demand of the amoralist is
indeed coherent and legitimate, what implication does it have
for Rawls? In what way precisely does the challenge of
amoralism pose a threat to justice as fairness?

As noted earlier, the very nature of Rawls' theory is
& counter attack on moral scepticism. By viewing a theory of
Jjustice as part of a theory of rational choice whose principles
have been clearly articulated, Rawls is (at least) attempting
to show that moral beliefs have a rational foundation and that

questions of substance can both be asked and answered within

31 Kurt Baier, The Moral Point of View, London, 1974,

poVo
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moral philosophy. The principles emerging from Rawls' theory
of justice as fairness and his principles of rational choice
togetﬁer constitute the cluster of principles that must be

on hand for a person's moral stand to be considered a rea-
sonable one. Hence, contrary to the claim of the sceptic,
Rawls maintains that there is a link between morality and
rationality.

Rawls' account of Goodness as Rationality is parti-
cularly significant vis-a-vis the sceptical challenge. Among
other things, the theory purports to offer a guarantee of
"some reasonably secure sense of what things rational indi-
viduals -- whatever else they want -- will desire as pre-
requisites for carrying out their plans of li§2§? Also in
what might be construed as an important answer to the question
"Why Be lMoral?", Rawls' theory of the good offers to show that
there are at least certain conditions in which "being a good
person is a good thing for that perséizf The members of a
well-ordered society, if they are rational, will affirm their
sense of justice and demand that others do likewise. Now, if
Rawls can indeed deliver on these claims, he would have de-
fused an important aspect of the sceptical challenge and thus

overcome one of the most resilient difficulties in moral

philosophy.

32 Rawls, op. cit., p.397
33 Ibid.-
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The other form of moral scepticism which appears to
raise some challenge for Rawls' theory is ethical subjecti-
vism. As indicated earlier, some critics of Rawls argue
rather forcefully that his methodological procedure, in par-
ticular his appeal to the 'tonsidered moral judgments™ of
individuals as a way of testing the validity. of his moral
principles, commits his theory to radical subjectivism. To
be able to determine whether or not Rawls is in fact vulnerable
to this charge, it is necessary to ascertain just what is at
issue. What precisely is involved in the claim of ethical sub-
jectivism and how coherent is this claim?

To answer this question, one needs to examine the
following three statements, each of which, in its different
way, expresses a view that moral convictions or judgments are
"merely subjective”,

1. Moral judgments are subjective because they merely
describe or express the attitudes of the utterer.

2. Moral judgments are subjective because, unlike
scientific statements, they cannot be made or justi-
fied independently of the attitudes of some particular
human being or groups of human beings, they are only
matters of individual opinion.

3. Moral judgments cannot be objective because there are
no moral facts; there are only the sorts of facts
that science or common observation can discover, and
the values that men place on those facts. (34)

34 Bernard Williams, Morality: An Introduction to Ethics,
New York, 1972, p.13; also see Kal Nielsen, "Does ETHICAL SUB-
JECTIVISM HAVE A COHERENT FORM?", Philosophy and Phenomenological
Research, Vol.,35(1),1974, p.93.
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These statements appear very close to one another.

In fact the proponents of ethical subjectivism tend to use
them rather interchangeably in defending their viewpoint.

They all articulate the familiar, or at least putative, dis-
tinction between fact and value. Moral judgmenté, they

claim, are not of the realm of fact; they belong to the realm
of value. Since values are in themselves subjective, moral
Jjudgments must also be subjective. However, the statements
are significantly different in their emphasis. The first
statement emphasizes the logical behavior of moral judgments
(what moral judgments do). The second statement is primarily
concerned with issues of epistemology: moral judgments are
not the sort of judgments that can be justified, they are
urilike scientific statements. The third statement appears
guite capable of collapsing into the second. Yet it does
project something distinctive. It expresses a metaphysical
viewpoint about the world; It denies the existence of a moral
order "out there". What exists in the world are only the
sorts of things or "facts" that science can investigate.

The issue involved here has been of great concern to
modern moral philosophy. If there is indeed a distinction
between fact and value what implication does it have for
ﬁoral remarks? One important way in which moral philosophers
have tried to respond to this question is to acknowledge the

distinction as being essential to the very nature of morality,
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while maintaining at the same time that it does not deter the
objective validity of moral statemenézé) How adequate is this
response? This will become evident as we examine each of the
statements cited above.

The first statement is either false or trivially
harmless. It is false if the subjectivist ¢laim is to the
effect that moral judgments only state the attitudes held by
their utterers. For this claim to be true, it must be the
case that moral statements are no more than mere autobio-
graphical claims. But this is not the case. The statement
"X is morally good" or "X is the right thing to do" is not
just replaceable without the loss of anything, By the state-
ment "I approve of X" or "some individuals or groups approve
of X". Besides, if moral judgments are reducible to mere
autobiographical claims, there would be no point in people
disagreeing over moral claims. But people do in fact disagree
over moral claims. Someone might say that "X is the right
(morally good) thing to do", while another person claims the
contrary. Nor is it a conceptual anomaly for one to claim
that "I like doing X, I approve of X, but X is not the
morally right thing to do", or that "People approve of X but
they should not"™. But how can these statements be meaningful

if moral claims only state the attitudes of their utterers?

35 Bernard VWilliams, op. cit., pp.l4-15. Also see
Hare's Language of Morals. ,
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It would appear, therefore, that since moral claims are
capable'of generating conflict, they cannot just be inter-
preted as autobiographical claims. They do not merely
describe the attitudes of their utterers.

But this is not to say that moral statements do not
have the function of expressing the attitude of the speaker,
To be sure, a moral judgment does indicate what the attitude
of its utterer is. But this claim in itself, as Bernard
Williams rightly points out, is incontestable and harmless,
In itself, it comes to no more than saying that a man who
makes a moral judgment can (if that judgment is sincere) be
said to be expressing his attitude to a certain moral issue,
and this does not support any distinctively subjectivist view
of moral judgments. A man who sincerely makes a factual judg-
ment may be said to be expressing his belief about a factual
issue, but that does not support a subjectivist view of factual
judgments. (36) perhaps the subjectivist might insist that a
moral judgment can be consideredvobjective only if it refers
to a reality which does not depend for its existence on any
human attitudes, feelings or intentions. But even then his
claim would be vacuous since it is utterly impossible to

conceive of such a reality.

36 Ibid., P. 16
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To be anything more than a triviality, the subjectivist
claim must be interpreted as saying that moral judgments can
only express the attitudes of the utterers and nothing more.
Such attitudes, unlike those a person expresses in a factual
judgment, do not raise the guestion of right or wrong. But
this claim is plainly false. As mentioned earlier, it is a
generally recognized feature about morality, that moral
judgments, unlike utterances of taste and the like can be
n"pight" or "wrong". When a person makes a moral claim, he
is normally expected to advance good reasons for its justi-
fication. Now does the idea or possibility of adducing good
reasons not indicate that it is assumed that there exists a
background of some commonly accepted moral attitudes? For
individuals to have a meaningful argument or disagreement
about moral claims, they must at least have a common background
of moral agreement: they must share some moral attitudes in
the background which are not in dispuég?) And if this is the
case,the claim that a moral utterance merely describes the
attitude of the speaker must be false.

The subjectivist might still be able to respond to
this argument. He might concede the fact that the attitude a

person expresses in a moral judgment is indeed not the kind of

attitude he would have towards some brand of ice-cream or

37 Ibid, p.18.




~43-

automobile. The subjectivist might also acknowledge the
fact that when moral claims are made, there is a general
demand for an exchange of good reasons. But he could still
go on to argue that these facts only go to show that the
morality of a person or soclety is to some extent general
and systematic and that general attitudes cam, to a certain
extent, be applied to particular and less general cases. In
which case individuals might be able to argue within the
framework of some commonly accepted moral attitudes or
principles. But outside such a framework there is no way of
showing any particular moral view to be right or wrong. In
other words, morality is ultimately relative. Even though
moral agents by and large believe that they make objective
moral claims (claims that require exchange:of good reasons),
they cannot provide conclusive justification for such claims

especially if they involve questions of ethical first prin-

ciples. THere is no objective method for resolving disagreements

over ultimate moral principles.

The subjectivist argument has apparently taken a new
dimension. Its focus has now shifted from the logical or
linguistic status of moral utterances (what moral utternances
are or do). What the subjectivist is expressing here is an
epistemological view about moral utterances. And this leads
naturally to the consideration of the second statement of the

subjectivist thesis.
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The second statement of the subjectivist thesis is a
far more serious threat to the assumed objectivity of moral
judgmeﬁts. It would appear that if the latter statement is
true, the possibility of a rational normative ethics will be
very much in doubt. The kind of objectivity that the subjecti-
vist is demanding here is one in virtue of which the truth or
falsity of a moral statement does not depend on the peculiari-
ties of the person who makes the statement or the culture to
which he belongs. Rather the truth or falsity of a moral
claim should be ascertainable by any rational person who is
apprised of the faézsg

To be sure one might be able to raise difficulties
about this demand. For instance one could ask whether this
kind of objectivity is even a legitimate demand in the social
or behavioral sciences. Apart from the physical sciences, can
any statement (or principle) be objectively true or false in a
sense that does not depend on the peculiarities of the person.
who makes the statement or the culture to which he belongs?
Now if, as it seems, the social and behavioral sciences do not

require such an 'absolute' objectivity to construct valid and

38 It is instructive to think of Westermarck's subjecti-
vist view of ethics here. In his Ethical Relativity, Westermarck
argues that, if moral judgments state objective truths, there
must be considerations by which their truth can be established.
But he says that typical ethical theories, including hedonism,
utilitarianism, evolutlonary ethics, ratlonallsm and the varlous
accountsof a special "moral faculty", are quite unable to defend
their basic principles. (J.L.Mackie, "Westermarck", The Encyclo-
pedia of Phil., Vol.&, ed., Paul Edwards, p.285).




-L5=

objective theories, why is it so crucial for ethical theory?
Perhaps some consideration along this line may tend to miti-
gate the force of the subjectivist demand. However there is
still some genuine puzzle.about this demand. .The subjectivist
can effectively counter the suggestion that the social and.
behavioral sciences do not require the type of objectivity
that he demands of ethics. He might say that the social and
behavioral sciences, unlike ethical theory; do not prescribe
what "ought" to be. Their activity is descriptive and not
normative. Moreover, whatever conclusions are reached in
these sciences there are concrete observable data with which
one could check for truth or validity. Besides, the subjecti-
vist might admit that our ordinary moral judgments do make a
claim to objectivity. But his point is that such a claim by
jtself does not show that any moral judgments have objective
validity. Moral judgments, for what they are, only result from
the "objectivizing" of moral emotions, "this being Jjust one
example of 'a very general tendency to assign objectivity to
our subjective experience'. If this point is valid, it would
certainly undermine one of the arguments advanced earlier
against the first statement of ethical subjectivism (naive
subjectivism). It would undermine the attempt to support

ethical objectivism by appealing to the meaning of moral terms

39 Ibid.
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or how moral remarks function. Is there a more effective way
of overéoming this difficuity? |

| ' The third statement of ethical subjectivism is very
similar to the second one, eXcept that it emphasizes a
distinction between fact and value. There is no 'moral order'
out there. What we have is a physical order,  an order of the
sort of things that sé¢ience can deal with. Now if there is
no moral order out there, and if there is indeed a distinction
between fact and value how can one coherently talk of an
objectiVe ethical theory? If there are no observable moral
faCts, how does one determine the validity of é normative ethical
judgment ?
. Thus it seems that, whereas it is possible to dispose
of some forms or varieties of ethical subjectivism, such as
naive subjectivism and a simple version of the emotive theory,
with relative ease, this is apparently not the case with some
other forms of ethical subjectivism. *The proper procedure for
establishing which fundamental moral principles are true or false
or justified or unjustified remains a serious challenge to ethical
objectivism. To undermine:.all the varieties of ethical subjecti-
vism, the ethical objectivist must be able to show that moral
judgments are among the class of judgments whose truth is pub-
licly determinable by any rational observer who is acquainted
with the facts. He must be able to show how, in Kantian

language, moral judgments can be valid for all rational beings.
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It is evident from the foregoing discussion that Rawls
cannot ignore some of the questions raised by ethical subjecti-
vism iﬁ view of what he takes to be the nature of a theory of
Justice. By drawing an analogy between ethics and linguistic
Rawls would have us believe that a normative ethical theory
can be objective in the fashion of the social and empirical
sciences. Thus he must be able to show that the truth of
moral judgments can publicly be determined by any rational
observer who is acquainted with the facts. Rawls! attempts

to do this in all the three main arguments in A Theory of

Justice. To what extent has he succeeded? This is one of

the main questions to be investigated in this study.

PLAN AND METHOD OF APPROACH

This inquiry will be conducted in three parts. The

first part focuses on the essential framework of A Theory of

Justice. Here I consider Rawls on topics I find it central
to consider in the light of some important remarks by his
critics. My technique in this part is to bring out what I
take to be in one way or another striking criticisms, some
of which seem to me right minded, some importantly confused
and some partly right and partly wrong. With those in view,
I shall try to clarify fundamentally what is going on in
Rawls' account and what should be said about these issues

themselves. In doing this, I shall develop what in effect is
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a dialogue between Rawls and his critics and then try to
adjudicate the conflict and push the issue as far as I can.

Three themes will be considered in this part: the
original position, Rawls' moral epistemology and the two
principles of justice as fairness. In examining these themes,
particular attention will be paid to the following questions:
(1) Given its circumstances, especially the veil of ignorance
and the motivational assumption of self-interestedness, can a
rational choice of moral principles ever emerge from the
original position? (2) Does Rawls' appeal to what he takes
to be humanity's fixed and firm moral convictions about
fairness implicitly commit him to a variant of relativism or
subjectivism? and (3) Do the two principles of justice as
fairness, by themselves, actually reveal our nature as moral
persons? Why for instance is it impossible for an amoralist
or a free-rider egoist to, in a certain sense, appeal to these
same principles even though he does not have any regard for the
moral point of view?

In part two of this study, I shall examine Rawls' theory
of the good. My approach here consists in a critical probing
of the various elements in this theory to see whether or not,
Rawls is able, at least in this domain, to undermine some of
ﬁhe difficulties raised by moral scepticism. In other words,
by articulating his account of the good, with special emphasis

on such conceptions as the primary goods (including the good of
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self-respect), rational life plans, principles of rational
choice, the good of a person, the good of the sense of
justicé, and the congruence of goodness and justice, I want
to determine whether Rawls!' account is sufficiently deter-
minate and unproblematic not to raise some of the central
worries which are normally associated with moral scepticism.
There are two general questions that are of special interest
in this section. The first is about the notion of rationality.
Has Rawls given us a generally satisfactory’account of ratio-
nality, such that this concept may be seen to be plainly
uncontroversial? And more importantly, can the socio-economic
model of rationality to which Rawls appeals in his theory ever
commit anyone to the moral point of view? The second question
relates to the "Why be Moral?" question. Has Rawls' account
of the good succeeded in showing that being a morally good
person is always a good thing for anyone at all, such that
everyone ought to desire to be a morally good person and not
just a man of gocd morals?

In part three some proposals are put forward towards
a revision of Rawls! account. More importantly, it will be
argued that there is a need for a morally built-in notion of
rationality within the framework of Rawls' theory. The basis
for these proposals stems directly from the sort of thing
Rawls is trying to achieve in his theory. In interpreting

the initial situation for justice as fairness, Rawls wants
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his characterization of his original position to capture the
idea of a well-ordered society: a society in which indivi-
duals'are to view themselves and one another as free and
equal moral persons. To evolve such a society, the persons
in the original position must, among other things, be pre-
sumed to be rational in the sense that they can understand
and accept moral values as sufficient and final reasons for
acting. As mutually disinterested persons, and being rational
only in a morally neutral sense, the only reasons that Rawls'
persons can possibly recognize for acting are prudential rea-
sons of self-interest. In that case, it is very difficult if
not impossible for them to understand or make sense of the
motivation of an individual who acted out of concern for the
welfare of others. Only a person with moral values can appre-
ciate morality and moral reasoning.

Also, the very ideal of a well-ordered society that
Rawls articulates in his account cannot be realized without
a stronger and built-in conception of rationality. Rawls
tells us towards the end of his book that the idea of a well-
ordered society corresponding to justice as fairness "is itself
a form of a social union. Indeed, it is a social union of
social unions. Both characteristic features are present: the
‘successful carrying out of just institutions is the shared final
end of all the members of societys and these institutional forms

(40
are prized as good in themselves", Thus being a member of a

40
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well-ordered society might require someone to sacrifice his
personal interests in certain instances in order to promote
the cbmmon final end of the society. But how can this be
possible if Rawls' persons can only understand and accept
reasons maximizing their own personal interests as the one
and only basis for rational behavior.

On the whole, Rawls' theory of the good may have
provided a plausible answer to the question "why should we
be moral?" We should be moral because everyone, or at least
most people can more effectively attain their human good when
we are moral. But this question is not cuite the same as
"Why should I be moral?"™ To answer the latter, Rawls must be
able to show that 1t is yet rational and intrinsically de-
sirable for an individual to act from the moral point of view,
even when he knows that he might suffer personal disadvantages
by so doing. Rawls has not been able to do this nor is it
certain that anyone can do it by merely appealing to empirical
or non-moral conditions. There is no non-moral reason for
being moral. Any attempt to defuse amoralism by pointing to
the advantages of morality (whether these be collective of
individual advantages) cannot be conclusive. A reflective and
informed amoralist will be aware of these advantages as well
" as the need for a collective sense of merality. The point of
his attack is the rationale for an unconditional individual

allegiance to morality. Why should an individual who has
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nothing to lose or gain act from the moral point of view? To
meet this attack it must be shown that being moral is one of
the nécessary conditions of being a rational person. It is
doubtful whether Rawls or anyone for that matter can prove
such a proposition. At least it cannot be done without pre-
supposing some ideal of a human person which is itself open
to challenge.

The proposals suggested in this final section may
indeed be useful and quite compatible with ﬁhe sort of mora-
lity Rawls is trying to generate. However, the present
framework of his theory cannot accommodate them. The original
position would lose the deductive justificatory power Rawls
had envisaged, if he were to introduce substantive moral
notions into it; The derivation of llawls' principles of
justice will become trivial; and, the amoralist can even
demand why he ought to be rational if rationality is taken
in a moral sense. But it looks as if there is a kind of
dilemma here. If one sticks to a morally neutral conception
of raticnality one cannot arrive at the principles of justice
and if one enriches the conception of rationaiity one would
seem to beg the guestion raised by the amoralist. In either
case one does not defeat the amoralist. If this is the case,
‘can we not simply ignore the fact of the amoralist or the
subjectivist (trusting, as Hare does, that there would not

be many of his type around) and proceed to do normative
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ethics in a way that meets the considered judgments of the
majority. While Rawls himself seems to have such a thought
in miﬁd (several passages in the final sections of his book
indicate this) he has not taken it into acccunt in deciding
the approach of his work.

The inquiry will now begin with an examination of

the notion of the original position.




PART I

THE ESSENTIAL FRAMEWORK OF A THEORY OF JUSTICE




CHAPTER ONE
THE ORIGINAL POSITION
PREVIEW: RAWLS' IDEA OF THE SOCIAL CONTRACT

Men being, as has been said, by nature all free, equal
and independent, no one can be put out of this estate
and subjected to the political power of another without
his own consent. The only way whereby anyone divests
himself of his natural liberty, and puts on the bonds
of civil society, is by agreeing with other men to
join and unite into a community for their comfortable,
safe, and peaceable living one amongst another ....
And thus that which begins and actually constitutes
any political society is nothing but consent of any
pumber of free men capable of a majority to unite and
incorporate into such a society. And this is that,
and that only, which did or could give beginning to
any lawful government in the world.

John Locke, Second Treatise of Civil Government.

This passage articulates two of the fundamental be-
liefs of classical contractarianism: the belief that men are
by nature free, rational and equal; and the belief that any
form of association that they enter with their fellow men de-
rives from their free consent and aims at protecting their
individual liberties. Although there are substantive vari-
ations in the cluster of theories that make up this tradition,
all the classical contractarians uphold these beliefs in
one form or another. Hence the goal and purpose of the con-
tract theorist, as Rousseau emphasizes, is to find out what
form of association would appropriately "defend and pro-

tect with the whole force of the community the person and

-5l
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property of every associate, and by means of coalescing with
all, each may nevertheless obey himself, and remain as free
as beforeg%)

By situating justiée as fairness in the tradition of
the social contract, Rawls also shares the belief that men
are by nature free, rational and equal; and that the princi-
ples and forms of social and political associations must de-
rive from individual free consent. The conception of justice
that most suitably defines a well-ordered society, he tells
us, is one that would be unanimously agreed to in a hypothe-
tical situation that is fair between individuals conceived
as free, rational and equal moral persogi? HoWever, while
affirming these classical beliefs, Rawls! formulation of the
social contract attempts two signal breaks with classical
contractarianism. First, in trying as he does, to provide
a moral basis for the ideals and practices of liberal demo-
cracy, Rawls, in effect, rejects the doctrine of neutrality
held by his classical predecessors. And, secondly, while
accepting individualism as a theoretical starting point of
contractarian liberalism, he denies the predominant view that
liberalism is necessarily wedded to the individualist concep-
tion of moral personality. Thus in his version of the social
contract, Rawls tries to defend a communitarian ideal as
against an individualist ideal of moral personality. It will

become evident in the next few chapters just how far he has

succeeded in this task. Here we focus on his attempt to
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provide a moral foundation for contractarian liberalism.
What led Rawls to embark on such a project?

Rawls repudicates the attempt by some theorists to
apply both the economic and the pluralist accounts of demo-
cracy to the actual constitutional process in the democratic
society. Such application has grave limitations, he says,
"insofar as political conduct is affected by men's sense of
justice"; and, in(any viable society,"just legislation is the

3)

primary social end®". Hence, the basic structures of society
cannot be morally neutral or inconsequential. These structures
regulate tne pattern of distribution of relative wealth, status
and power. And, since the relative life prospects of any indi-
vidual or groups depend on these basic structures, the struct-
ures themselves become the primary subject of justice and mora-
lity.

Taken together as one scheme, the major institutions

define men's rights and duties and influence their

life-prospects, what they can expect to be and how well

they can hope to do. The basic structure 1s the pri-

mary subject of justice because its effects are so pro-

found and present from the start. The intuitive notion

here is that this structure contains various social po-

sitions and that men born into different positions have

different expectations of life determined, in part, by

the political system as well as by economic and social

circumstances. In this way the institutions of society

favor certain starting places over others. These are
especially deep inequalities. (4)

1 Rousseau, Social Contract, bk 1, Chap.6.

2 Rawls, "Reply to Alexander & Musgrave" in Quarterly
Journal of Economics, Vol. 88, 197h. p.637.

3 Rawls, A THEORY OF JUSTICE, pp.360-1, see also foot-
note p.360. i
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While Rawls' remarks seem obviously correct, one may
yet wonder whether this is the way society ought to be. why,
for instance, should inequalities be allowed to exist at all
in the society? Or, if somehow inequalities just come to exist,
why should man not strive to eradicate them? Why should they
be allowed to persist? In view of his commitment to certain
jdeals of liberalism, these questions may appear illegitimate
or at least uninteresting to Rawls. The issue for him is not
whether inequalities should exist or why they should exist.

They are, as a matter of fact, part and parcel of socieégz
Hence the question for him is : under what conditions can soO-
cial inequalities be morally juétified and permissible.

Thus, for Rawls, the fundamental problem of the social
contract is to design a formula that yields a distributive
structure whereby some patterns of unequal wealth, status and
power can be seen to be morally justified. In addressing him-
self to this problem Rawls identifies two principles of jus-
tice which, according to him, would be acknowledged by equal
and rational persons as legitimate and just criteria for design-

ing and assessing basic institutions. Rawls' contractarianism

4 Ibid. p.7

' - 5 But if Rawls accepts inequalities as a normal or
inevitable condition of society, how is one to understand
the doctrine of individual equality that echoes so strongly
in his theory? Does it not sound like a paradox for a per-
son to claim allsin one breath that men are equal and that
inequalities are the very status quo of society? This
question will be closely examined when we come to review
Rawls' principle of Equal Liberty.
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(6)
from this standpoint is essentially methodological. Its aim

is to show.under what conditions a society operating within
the framework of liberalism (free enterprise, competitive mar-
kets, private property in the means of production, legal pro-
tection of freedom of thought and liberty of conscience, etc.)
can be said to have a distributive structure that is morally
justifiable. The central feature of this contractarianism:
is the original position. This is a hypothetical device em-
ployed by Rawls to identify and collate both the moral and
morally relevant empirical premises from which the fundamental
principles of morality are to be derived. Whether the original
position is capable of fulfilling these roles is the subject
of this chapter. Emphasis will be on two items: (1) the ori-
ginal position as a theory of moral analysis; and (2) the
original position as a formula of moral justification. We

begin with the former.

6 In this respect, Rawls! contractarianism is
similar to that of Hobbes. Although Rawls' construction
of the original position bears the semblance of an histori-
cal account, he does not intend it to be so interpreted.
Unlike Rousseau and Locke, Rawls does not rest his theory
on any examination of what the character of an actual pre-
political condition or "state of nature" among men would be.
He does not try to infer his principles of justice from what
men, given their nature, would likely agree upon in the ab-
senceé of an already existing government. Rather his con-
tractarianism is only a thought experiment for restructuring
the institutions of the liberal democratic society in order
to bring them into conformity with the constraints of justice.
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A THEORY OF ANALYSIS AND CRITICISM

Rawls freely constructs the character and circumstances
of the parties to his purely hypothetical original position in
order to lead to a conception of justice; that of justice as
fairness. Among other things, we are to assume that every
agent in this original position is rational; that is, each
person seeks to maximize his well-being, though subject to
the constraint that he is not envious of others. Also each
person knows that he is subject to "the circumstances of
justice™".

(These are) the normal conditions under which human
co-operation is both possible and necessary ...,-
Hume's account of them is especially perspicuous ... .
For simplicity I often stress the condition of moderate
scarcity (among the objective circumstances), and that
of mutual disinterest of individuals taking no interest
in one another's interests (among the subjective cir-
cumstances). Thus, one can say, in brief, that the
circumstances of justice obtain whenever mutually dis-
interested persons put forward conflicting claims to
the division of social advantages under conditions of
moderate scarcity. (7)

While the agents are presumed to know the general
facts about life situations, and human society in general, no
one has any particular information about himself. They are to
choose their principles of justice from behind a

"veil of ignorance" that ensures among other things

that .... no one knows his place in society, his class,
position or social status; nor does ne know his abili-
ties, his intelligence and strength, and the like. Nor,

again does anyone know his conception of the good, the
particulars of his rational plan of life, or even the

7 Rawls, A Theory of Justice, pp. 126-9.
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special features of his psychology such as his aver-
sion to risk or liability to optimism or pessimism. (8)

‘By denying the members of the original position paf—
ticular information about themselves, it becomes impossible
for anyone of them to know who he is. And if nobody is able
to identify himself, it follows that nobody would be able to
identify others as well. No one knows what differentiates
him from others. Hence each person can only see himself as
anyone.

... it is clear that since the differences among the
_parties are unknown toc them, and everyone is equally
rational and similarly situated, each is convinced

by the same arguments. Therefore, we can view the
choice in the original position from the standpoint
of one person selected at random. If anyone after due
reflection prefers a conception of justice to another,
then they all do, and a unanimous agreement can be
reached. (9)

The principles that these parties will choose must
in turn "match our considered convictions of justice or ex-
tend them in an' acceptable way ... (so that) applying these
principles would lead us to make the same judgments about
the basic structure of society which we now make intuitively
and in which we have the greatest confidence, or in cases

where our present judgments are in doubt, would offer a

solution which we can affirm on reflection." (10)

(8) Ibid. p. 137.
(9) Ibid. p. 139.
(10) Tbid. p. 19.
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’As it is for every other contractarian conception of
justice, the intérpretation of the initial situation is a
very impprtant factor in Rawls' theory. There are, he says,
several poésible interpretatiéns of the initial situation and
each interpretation not only leads to a different conception
of justice, but to a different contract theory as well. In
view of this fact, there are several different contract theo-
ries. And to assess the validity of any particular one, the
fifst reQuirement, according to Rawls, is to show that there
is at least one interpretation of its initial siﬁuation "which
best expresses the conditions that are widely thought reasonable
to impose on the choice of principles yet which, at the same
time,"leads to a conception that characterizes our considered
judgments in reflective equilibriuéﬁ%) Rawls' conjecture is
that "for each traditional conception of justice there exists
an interpretation of the initial situation in which its prin-

_ (12)
ciples are the preferred solution”. The most favoured or

standard interpretation of the initial situation that leads

to justice as fairness is the original position.

11 Ibid. p.121.
12 Ibid.

These two suppositions raise some ‘important ques-
tions concerning the objective validity of Rawls' theory.
For any particular interpretation of the initial situation to
be considered adequately justified, the conditions it expresses
must be widely seen as reasonable. Also the principles emer-
ging from it must be seen as the preferred solution under
the circumstances and conditions articulated in the inter-
pretation. But reasonable to whom and preferred by whom, and
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Thus in its analytic role the original position offers
a method for the comparative study of the notion of Justice as
fairness in relation to other conceptions of justicéjB) By using
such a de&ice, we come to know the assumptions underlying a
particular conception of justice by discovering a set of pre-
mises from which the principles of the conception can be
derived. In this way we also come to see the degree to which
our conception of Jjustice depends on various formal require-
ments such as the conditions of generality, universality,
finality, and publicity that apply to the principles. Also in
this role the original position attempts to furnish a concrete
model, as Norman Daniels po;nts out, "for reducing a relatively
complex problem, the moral  choice of principles oﬁ Justice, to a
more manageable problem, the rational individual choice of princi-
ples", Now, to what extent can the original position deliver
on these claims? How coherent is it as a theory of

analysis? In discussing these questions we pay particular

on what basis? Are the conditions and circumstances of such

a nature that any rational person regardless of his particular
point of view would consider them reasonable? What would be
the criteria of such reasonableness? These questions are par-
ticularly disturbing in view of some of the assumptions made
by Rawls in the original position. If any random person can
adequately choose and think for all, then the criteria of his
choice and thinking must be unquestionably reasonable. Are
there such criteria, and has Rawls been able to specify anyone
of them? These questions will be examined closely in the next
chapter when we come to examine Rawls' moral epistemology.
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attention to the very possibility of isolating the most
reasonable interpretation of the initial situation. Is such
a task even theoretically possible?

ISOLATING THE MOST REASONABLE»INTERPRETATION OF THE INITIAL
SITUATION(IS)

As seen earlier, Rawls supposes that "for each tradi-
tional conception of justice there exists an ipterpretation
of the initial situation in which its principles are the
preferred solutioé%b)And in a different context, he asserts
that "different premises can yield the same conclusion£%7%he
latter assertion, we might suppose, would apply not only to
ordinary logical arguments but to the principles of justice

as well as the premises from which such principles are derived.

Hence it would seem valid to conclude that for each conception

13 To illustrate this, Rawls demonstrates how the
principle of average utility which directs society to maxi-
mize the average utility (per capita) can be derived. He
postulates an initial situation in which the parties are
single rational individuals behind a veil of ignorance, and
who wish to maximize their own well-being. By waiving the
problems of inter-personal comparisons of utility, and assu-
ming that each person does not know who he is,(neither his
natural ability nor his social position), the parties follow-
ing the principle of insufficient reason in computing likeli-
hoods, would opt to be governed by the principle of average
utility. This seems to be the most preferred solution from
this initial situation because it is rational for each hypo-
thetical contractor to choose to enter a society in which his
prospect is highest. If his reasoning is correct, such a
society would be the one governed by the principle of average
utility. (Rawls, Ibid,pp. 164-166). Rawls however rejects
the principle of average utility on the basis of his inter-
pretation of its initial situation. He calls it an "ethic of
single rational individual (with no aversion to risk) who tries

to maximize his own prospects". (Ibid. p.189).
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of justice, it is possible to construct several different
interpretations of an initial situation. David Keyt's example

of an alternative derivation of t?egprinciple of average uti-
. 18)
lity adequately supports this claim. In this example, Keyt

appeals to a set of premises radically different from the one
used by Rawls in the derivation of the same principle. Keyt's
derivation begins as follows:

Suppose we postulate an initial situation in which the
parties are perfect altruists who sympathetically iden-
tify with one another and with the possible descendants
of one another. Each party chooses as if he himself
will live through the experiences of all the persons
with whom he identifies. Suppose, however, that the
parties use as their principle of rational choice the
intensity rather than the maximization principle. Thus
they choose to maximize, not the total net balance of
satisfaction in the totality of experience with which
they identify, byt rather tne average net balance per
unit of time. Suppose, finally, that the unit time
they adopt is a lifetime, admittedly (like a calendar
month) a unit of variable length. They calculate the
average net balance of satisfaction in the series of
lives with which they identify by dividing the total
net balance of satisfaction in tne entire series by

the number of lives in the series. In this initial
situation the parties, using the intensity principle

as their principle of choice and a lifetime as their
unit of measurement, will choose to maximize the average
net balance of satisfaction per capita, which is to say
that they will adopt as their principle of justice the
principle of average utility. Thus we have an alterna-
tive derivation of the principle. (19)

14 Norman Daniels, Reading Rawls' op. cit, p.xix.

15 The critical comments in this section articulate
some important criticisms made by David Keyt concerning the
basic assumptions behind Rawls' appeal to the original position.
"The Social Contract as an Analytic, Justificatory and Polemic
geviceg, Canadian Journal of Phil., Vol. iv. No.2, 1974, pp.

L"Ll'-zs . .
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Apart from the modification in the principle of rational
choice, the premises of Keyt's derivation are the same as the
ones from which Rawls derives his principle of classical uti-
litarianisé?O)Now if different interpretations of the initial
situation can thus yield the same principle of justice, then
we can assume, among other things, that it is theoretically
possible, at least, to construct an interpretation of the ini-
tial situation which differs from Rawls' original position
and yet obtain the same principles of justice and fairness.

'hile Rawls does not deal explicitly with this problem

in his book, he is aware of its significance. If different

interpretations of the initial situation could yield the

16 Rawls, op. cit., p.l21.

18 Rawls' suggestion that his own way o f deriving the
principle of classical utilitarianism is not the only way of
deriving the principle may also be seen as a support for this
claim. (C.f. Rawls. p.26).

19 David Keyt, Op. cit., p.246.

20 To derive tne principle of classical utilitarianism,

a principle which directs society to maximize total utility,
Hawls postulates an initial situation'wnich the parties are

erfect altruists who sympathetically identify with one another.
Bach person views the pains and pleasures of otners as if they
were his own ... one chooses as if one will for certain live
through the experiences of each individual seriatim as Lewis
says, and then"sum up the result". (Rawls p. 189). All per-
sons are conflated into one (p.191) and "the principle of
rational choice for one man is taken as the principle of social
choice as well". (p.189). While Rawls does not specify the
extent of the sympathetic imagination of these perfect altruists,
he warns that the classical principle becomes identical with the
average principle if the size of the population remains constant.
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same conception of justice, then some reason must be given
why a particular interpretation is to be considered "most
favoured*. 1t is‘not Jjust sufficient to choose one concep-
tion of justice simply because there is a reasonable interpre-
tation of an initial situation that leads to it. Rather any
one interpretation must be carefully scrutinized and assessed
against other possible interpretations to see if it can emerge
as the most reasonable interpretation. Rawls lays out how he
means to handle this problem in a private letter to David Keyt.
He declares

What we do is to associate with each conception the

strongest argument for it (insofar as this same argu-

ment depends on an interpretation of the initial situ-

ation). This is fairly standard: a doctrine stands or

falls according to the best reasons that can be given
for it. The bad reasons we ignore. (21)

To present a real choice option for the parties therefore, they
must sympatnetically identify, not only with one another, but
also with the possible descendants of one another. The princi-
ple of rational choice that Rawls uses in this derivation is

one tnat directs a person to maximize "the net balance of satis-
faction". (Rawls, p. 416). While this principle does not help
generate the classical principle, tnere is no reason why the
parties cannot adopt a different principle;for instance, a he-
donist, as Keyt suggests, might decide to maximize the average
net balance of satisfaction per year instead of total net balance
over his entire life. Hence, the hedonist would choose a short
life with a high average net balance of satisfaction over a long
life with a larger total but a lower average. If he has to make
a choice between a longer and a shorter life both of which con-
tained the same net balance of satisfaction, he would choose the
shorter, the more intense of the two. Keyt's position here seems
quite supportable from a text in Aristotle's Nichomachean Ethics.
Aristotle asserts that the good man "would prefer a short period
of intense pleasure to a long one of mild enjoyment, a twelve
month of noble life to many years of humdrum existence, and one
great and noble action to many trivial ones™. (E.N.1ll 69 822-25,
Ross's translation.)
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One of the initial difficulties that confronts the con-
tract theqrist, as it emerges from this brief remark, is that
none of the premise sets which he might wanﬁ to use to charac-
terize his original position is logically equivalent to tne set
of principles he is interested in deriving. If he were able to
associate with a particular conception of justice an interpre-
tation of the initial situation which is logically equivalent
to the principles of that conception, then heiwoqld simply ig-
nore other sets of premises which entail the same principles.
As Rawls does not envisage the possibility of such interpreta-
tions, he considers it sufficient that the theorist be able to
rank the premises in his family of sets according. to their rea-
sonableness. Thus, if a particular set of premises is, or
appears more reasonable than a second set to a group of per-
sons, then it is ranked higher for them. When the premise sets
in the entire family of sets must have been ranked, the one at
the top  becomes the most reasonable for this group of persons.
For this group therefore, a single set of premises is associa-
ted with each conception of justice, and for them the concep-
tion is characterized by this premise set and stands or falls
with it. The most obvious question at this point is the cri-
teria of reasonableness. What considerations must the group
ébpéal to in ranking their premises? Would such considerations,

if 'any, make equal appeal to any random group of persons?

21 David Keyt, op. cit., p. 2L46.
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Rawls indicates some of the factors that should be con-
sidered in such a ranking exercise. He says: |

ees & DPremise set should be : consistent, including
only true (or approximately true) general beliefs,
enumerate plausible formal conditions on principles,
specify sensible motivations, etc. (22).

There are, no doubt, certain positive things to be said
for some of these constraints. For instance, in assessing the
validity or soundness of any argument at all, one of the things
anyone would look for is the consistency of its premises and
conclusion. There is hardly any rational ground or circumstance
that would Jjustify the acceptance of an argumént.that is known
to be inconsistent. Also, an argument which is known to inclu-
de untrue general beliefs, if indeed there are such things as
general beliefs, can hardly be taken seriously. However, while
the rationale for these two constraints seem obvious enough, it
is still doubtful whether the criteria suggested by Rawls can
lead to a consensus among rational persons as to which particular
interpretation of the initial situation is most reasonable. Rawls
does not indicate what criteria must be used in order to determine
whether or not a particular motivational assumption is sensible.
Even if we are to assume that the group of persons he has
in mind refers to the set of all rational persons, and, that
nothing would appear reasonable to a rational person except
it is indeed reasonable, we still cannot anticipate a

consensus. The judgments of rational persons are not totally

22 1Ibid. p. 247.
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free of individual bias or idiosyncrasy. Keyt is plainly
correct in noting that, whether a particular formal condition

is more plausible than an alternative one, or one motivational
assumption more sensible than another would depend largely on
individual intuition. And rational persons can reasonably dis-
agree with one another on such issues, especially when these
issues relate directly to psychological assumptions. Keyt draws
a useful anology between what Rawls tries to do here and what
some logicians attempt to do in respect to axioms. He says

Finding the most reasonable set of premises from which
the principles of a given conception of justice can be
derived is similar to finding the most elegant set of
axioms to be both complete and sound, to yield all and
only tautologies as theorems. There are many sets of
axioms which satisfy these criteria, some of which are
more elegant than others. lhe set that Frege proposed
in the Begiffsschrift, the first complete and sound set
to be discovered, is indeed elegant, like all of Frege's
work; but still more elegant axiomatizations have sub-
sequently been discovered. It would be rash to suppose
that the premise sets that Rawls has associated with the
versions of utilitarianism are in a better position with
respect to reasonableness than Frege's axioms with res-
pect to elegance. We have not yet had a chance to ex-
amine other derivations and to compare them with his. (23).

Keyt's remarks are well taken; and tne original posi-
tion does seem to lose considerable force as a theory of analy-

sis and criticism. For the theory to succeed as Rawls conceives

23 Ibid.

It is important to note that Keyt's remarks here tend
to support Nowell-Smith's charge of platonism in Rawls. How-
ever, it might still be necessary to take a close look at
Rawls' notion of reflective equilibrium in order to determine
whether tnis is actually the most plausible way of interpreting
his theory. This question will be examined in chapter two.
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it, it must be possible to show that any random individual
at all, provided he is rational, would be able to identify
the most reasonable interpretation of the initial situation
from all the possible interpretations that could lead to a
particular conception of justice. The very prospect of such
a project requires three basic assumptions which are not easy
to validate. As Keyt points out, it must be shown that:
1. For every conception of justice, there is at least
one interpretation of the initial situdtion that
is maximally reasonable;
2. For every conception of justice there is at most
one maximally reasonable interpretation of the
initial situation; and
3. Within the family of premise sets that yield a
conception of justice, the maximally reasonable
set can be isolated and recognized. (24)

The rationale for these assumptions is not tco diffi-
cult to see. In respect to the first, let us suppose that the
members of the family of premise sets that characterize a con-
ception of justice approach a limit of reasonableness without
ever reaching it. OSuch a supposition is quite legitimate
insofar as no member of this family of sets is logically equi-
valent to the principles of the given conception of justice.
Obviously, the most reasonable premise set in any family of sets
would be the set that is logically equivalent to the principles

of the conception itself. However, in the absence of such a

premise set, a situation is conceivable in which no premise

21, Ibid. p.250.
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would stand on top of the rank. We can always anticipate a
further premise set that is more reasonable than any given
members of the family. Thus, should one reject a conception
of justice because some unreasonable premise set occurs some-
where along the line of its derivation, as long as this premise
set is not logically equivalent to the principles of the con-
ception, one would always face the thorny problem of anticipa-
ting another premise set from which the same principles can be
derived which lacks this unreasonable element. In such a frame
of mind, it becomes difficult, if not impossible, to reject a
particular conception of justice simply because there exists
some unreasonable element in the family of sets that yields the
conception. For Keyt to have been able to derive the principle
of average utility at all, without appealing to the principle
of insufficient reason,seems to prove this point. Although
parts of his derivation might be objectionable, the attempt
itself does show the possibility of appealing to different pre-
mises and yet arriving at the same principle. Contrary to
Rawls' claim therefore, it is not a sufficient condition for
discarding the principles of a conception of justice just be-
cause one discovers certain unreasonable element in the initial
situation leading to it. We can always entertain the possibi-
1ity of appealing to a new set of premises that might yield the
same principles. Such a possibility can only be ruled out on
the assumption that there is at least one interpretation of the

initial situation that is maximally reasonable. But this assump-

tion is by no means easy to demonstrate.
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Granted that this assumption can be validated and it is
indeed correct, the second assumption mentioned above raises
another serious problem., As noted above, the successful use of
the original position in an analytic role further requires an
assumption that there is at most one maximally reasonable inter-
pretation of the initial situation for every given conception
of justice. The rationale for this condition seems straight-
forward, For instance, suppose that a given conception of jus-
tice is derivable from two different sets of premises each of
which is considered maximally reasonable. In such a situation,
it is impossible to characterize the conception with any of the
two sets of premises, As we saw earlier, Rawls, on the basis
of his derivation, characterizes the principle of average uti-
1ity as "the ethic of a single rational individual (with no
aversion to risk) who tries to maximize his own prospectsp..."(25)
But from Keyt's alternative derivation, the principle can
also become the ethic of a perfect altruist who follows an
intensity principle of rational choice. Now suppose both of
these derivations are equally reasonable, then none of them
would qualify as the characterization of the principle of
average utility., Hence, Rawls cannot claim to have produced the
characterization of the principle of average utility anymore

than Keyt.(26)

25 Rawls, A Theory of Justice, p.l89,

26 As Keyt indicates a problem arises here because “"the
relation of being more reasonable than does not simply or
(1linearly) order the family of sets associated with a given con-
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The third assumption listed above is equally crucial.
The success of the original position as a critical device fur-
ther requires an additional assumption that within the family
of premisé sets that yields the principles of a given concep-
tion of justice, the maximally reasonable set can be isolated
and recognized., While the rationale of this constraint is
rather obvious, it is not clear how it could or whether it
could even be met at all, It requires that the theorist be
familiar with all the members of the family or at least know
that any member that he is unacquainted with is no more than
equally reasonable if compared to some member that he is familiar
with, The problem that the theorist faces here does not seem
easily resolvable., It is not even clear how he can begin to
make a move,

If the issues raised so far are valid, Keyt's criticism
of the original position would seem to stand. In particular,
the validity of the assumptions behind its analytic use is at
best doubtful., These assumptions are crucial, and, their truth
must be established beyond question, Of course, this might ap-
pear too strong a Cartesian demand, A Peircean fallibilist

might respond to it by saying that almost nothing gets

ception of justice. Two distinct members of such a family nay
be equally reasonable and thus stand at the same rank, (Which
of the two premise sets that have been proposed for the prin-
ciple of average utility is more reasonable?) The relation of
being more reasonable than only partially orders the family of
sets associated with a given concevtion of justice. It operates
here like the relation of having more members than among sets
rather than like the relation of being larger than among natural
members, Distinct sets can be the same size but not natural
numbers", (Keyt., op. cit., p.249.)




=

established beyond question; but that if these three assump-
tions can be shown to be more plausible and reasonable than
their alternatives in some non-question begging way that would
be sufficient. Such a response does have some substance, and,
perhaps we need not go on a Cartesian quest for certainty. We
might say that, as an analytic device, it suffices that the
original position enables us to understand some of the important
premises that lead to a particular conception of justice. And
by comparing this set of premises with other sets of premises
that could lead to other conceptions, we could make a reasona-
bly secure judgment in favour of one conception over others.
In such circumstances the question of isolating the most rea-
sonable interpretation of the initial situation no longer pre-
’sents insurmountable difficulties.

An approach such as this does seem plausible, and would
‘seem to restore some force to the original position. However,
it must be pursued with caution in view of some of the funda-
mental assumptions of justice as fairness. Rawls' intent in
constructing the theory i1s not merely to offer a viable or
plausible conception of justice. Rather it is to present "an
Archimedean point for judging the basic structure of society",
according to the principles of social justice. Rawls is con-
Vinced that these principles can both be specified and rendered
determinate through a process of rational inquiry. He believes
that a rigorous thought experiment which appeals only to our

knowledge of the general facts about human society can lead to
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the discovery of a gingle, structured set of principles which
underlie our sense of justice. Also, with the veil of igno-
rance covering up all the particular contingencies that set
limits on the rational capability of individuals, each member
of the original position is equally rational and similérly
situated such that each is capable of being convinced by the
gsame argument.

Now in face of gtrong assumpitions such és these, there
is hardly much room for one to manoevre in the direction of
Peircean fallibilism, While a Peircean fallibilist may still
want to discover a point from which he could reasonably assess
the systems of moralities, he would not consider such a point
as the Archimedian point. And if +the choice and thinking of one
person selected at random would coincide with the choice and
thinking of everyone else, then such a one must be capable of
knowing what everyone could possibly know about any given situ-
ation, Again such an assumption seems too strong for one to
make in the context of fallibilist thinking. Thus one may con-
clude that even though the original position does indicate a
useful procedure for analyzing and criticizing the various
conceptions of Jjustice, the extent in which Rawls wants to use it
as a criticial device does raise some serious difficulties.
Granted however, that there is not much anyone could do %o
remove such difficulties, it would still be premature to
discard the thought experiment of the original position out-

right, As mentioned earlier, Rawls wants the original




- 76 -
position to play an analytic as well as a justificatory role.
In actual fact, Rawls' emphasis is on the latter role. Therefore,
until this aspect has been carefully scrutinzed, an assessment
of the success of the entire device would be rather inconclusive,
Thus in what follows we take a critical look at the original
position in its justificatory‘role. The discussion here will
focus on some of the important issues raised by several of Rawls'

critics,

SECTION II
A THEORY OF MORAL JUSTIFICATION

In formulating the conditions and circumstances of the
original vosition, Rawls wants the choice of the set of prin-
ciples emerging from it to constitute a justification for these
principles, Hence for him, the principles of jusfice as fair-
ness are to be considered justified if they could be shown to
be the principles that would be selected by any and all rational
persons in an initial situation of equality and freedom, in
which the basic structure of society is to be designed from
scratch$27) The basic condition that must be fulfilled in the
choice of these principles is that both the premises from which

they derive and the ccnsequences that derive from them must

match +the considered judgments of rational persons as being reason-

able and fair. Rational persons must, on due reflection,
acknowledge the principles as the ones with which they wish
to ad judicate their competing claims in a well-ordered

society. Thus in its Jjustificatory role the original
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position presents a model for procedural fairness. It advances
a set of conditions and constraints which would appeal to every

rational person on due reflection as both fair and just. Now to

what extent does it succeed in this role? This is the issue to be

determined for the remainder of this chapter. Emphasis would be
placed on two questions which have been raised by several critics
of Rawls: (1) Is the relation between the original position and
the two principles of justice as fairness truly a deductive one?
and (2) Even if the parties in the original position do in fact
choose these two principles, does the fact of such a choice by
itself articulate the moral virtue of fairness? The latter
question is rather crucial in view of Rawls' rejeéction of the
neutrality doctrine and his subsequent attempt to provide a
moral foundation for contractarian liberalism. As was mentioned
earlier, Rawls does not view the soclal contract in exactly the
same way as Locke or Rousseau. The form of association he is
interested in, is not one that merely protects our individual
rights and liberties. Rather he wants a social contract that
appropriately defines the notion of a well-ordered society: a
form of association that truly reflects our nature as moral

persons. Our nature as moral person is revealed not by our

27 The term justification in this context does not
connote mere logical proof. DMere proof, Rawls says, "is
not a justification. A proof simply displays logical rela-
tions between propositions". (Rawls, p.58l).

.
H
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individual conceptions of the good, but by the principles we
choose to govern our life pursuits. Thus the crucial issue to
be detéfmined here is wnether the choice of the principles of
Jjustice as fairness can even emerge from the original position;
and, if it does, does it portray the parties as moral persons?
It might be useful to make a further clarification on the fea-
tures in the original position before proceeding directly to
these questions.

(28)

From tne three statements cited earlier, the features
of the original position can be broadly divided into two kinds:
constraints on knowledge and constraints on motivation. The
constraints on knowledge, summarily stated, are that the hypo-
thetical contractors do not know their place in society, their
individual talents and bents, or their "conception of the good",
which includes sucn items as their particular sources of plea-
sure, their life ambitions, and their religion or other beliefs.
Also, in order to deal with those problems which may arise as a
result of tne "just savings rate", the contractors are denied
tne knowledge of what stage of economic development their so-
ciety has reached. Rawls refers to these constraints as a
"veil of ignorance". 1In regard to the motivational assumptions,
tne contractors in the original position are said to be rational
although they are not altruistic. They are mutually dis-

interested in one another: each person merely concerns himself

28 C.F. pp. 59-60.
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to further his own "conceotion of the good" though he does not
--because of the constraints on knowledge--know what content
this conception will have. Because of this limitation, the
contractors are denied any substantive sense of justice even
though their conception of the good might eventually include a
concern for the welfare of certain persons for whom they feel
affection or special responsibility. Thus, as Brian Barry ob-
serves, "a man cannot, in the original position, take as his
end the idea that everyone's welfare should be increased as
much as possible, or say, that he would like a certain dis-
tribution of goods or utilities for its own sake".(zg)

From tnese conditions of the original position, Rawls
attempts to deduce his two principles of justice as fairness.
It is important to note here what precisely Rawls claims to be
deducible. For instance, it would be inaccurate to understand
him as attempting to provide a deductive proof of the proposi-
tion that whatever principles would be chosen in a suitably
characterized original position are principles of justice. As
Barry rightly observes, this "part of the argument depends on
the plausibility of the idea that'the conditions of justice"
are conditions of partial co-operation and partial conflict
and the assertion tnat the conception of an 'original position'
capﬁures these features of the 'conditions of justice' while

(30)

excluding irrelevancies". Thus Rawls!' claim to have established

29 Brian Barry. op. cit., p.ll.

30 Ibid.
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a deductive relationship only applies to one link in the chain:
we are to proceed from an initial situatidn interpreted in one
particular way (that is, as Rawls' original position) to the two
principles of justice as fairness in their lexical order. Thus
the statement of Rawls' deduction may be put summarily as follows:
if the principles of justice are those principles which rational
and mutually disinterested persons would choose in an initial
situation of equality and freedom and under a vgil.of ignorance
then, the two principles of justice as fairness are the princi-
ples of justicé?l)The goal of this deduction, as Rawls asserts,
is to "strive for a kind of moral geometry with all the rigor
which this connotesﬁ%z)However, as with the axioms of geometry
or even logic, the postulated conditions of the original posi-

tion have to be accepted first. The axioms of a system cannot

themselves be proved within the system. Like metaphysical pos-

31 To anticipate, the central aim of the argument in
this chapter is to show that the statement of Rawls' deduction
is essentially inadequate. To the extent that Rawls nimself
takes justice as involving the concept of fairness, and fair-
ness as a moral concept, then the principles of justice are
not those principles which rational and mutually disinterested
persons would choose. Rational and mutually dis-interested
persons (self-interested persons) do not have the capacity
to act from the moral point of view, hence they cannot choose
the principles of justice as fairness as moral principles.

32 Rawls, op. cit., p.121.

Perhaps it should be pointed out here too that even
though Rawls wants his arguments to be strictly deductive, he
does not pretend to have achieved this goal in "A Theory of
Justice". What he does usually is to present schemes for de-
ductive arguments and not those hoped-for deductions themselves.
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tulates, they are only criticizable in relation to the overall
success of the system. Thus, our very first task here is to
see whether the conditions of the original position do actually
lead to the two orinciples of justice as fairness. In other
words, is it possible to construct an interpretation of the
original position such that the two principles of justice as
fairness may be seen to derive from it? We examine this ques-
tion with particular reference to Henry Shue's analysis of the
logical structure of justice as fairness in his paper "Justice,

(33)

Kationality and Desire".

Thus it would seem inappropriate to raise the question whether
or not, Rawls has been successful at every stage of his pro-
jected deduction of tne principles of justice as fairness, He
admits the limitations of his arguments quite explicitly: "The
argument aims eventually to be strictly deductive ... We sheuld
strive for a kind of moral geometry with all tne rigor which
tnis name connotes. Unhappily, the reasoning I shall give falls
short of this, since it is highly intuitive throughout™. (Ibid).
This statement of confession by Rawls would seem to make it
rather difficult to sustain some aspects of Nowell-Smith's cri-
ticism of the original position.

33 Henry Shue, "Justice, Rationality and Desire",
The Southern Journal of Philosophy, 13, 1975-6.
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THE DERIVATION OF THE TWO PRINCIPLES OF JUSTICE AS FAIRNESS.

One distinctive structural feature of A Theory of

Justice is the reverse logical order in which Rawls presents

his theory. The exposition of the theory begihs with an account
of its conclﬁsions (the two principles‘of justice). It then
proceeds in a reverse deductive order to the premises that
support these conclusions. Thus it emerges that early in the
book, one sees the two principles of justice as fairness fully
articulated. But when the reader hés come to the third and final
part of the book, only then does‘he begin to confront the deductive
arguments for these princiéggg. An illustration of this is the
equal liberty principle. As Henry Shue notes, this principle

is the concluding step of a projected deduction 'containing

three major logical moves from its initial premiéggf He

specifies the most. important proposition at each stage of the

deduction as follows :=-

Principles of Principles of Primary ?rinciples of
motivatione e Rational e ==fP Goods « == Justice (36)
: choice

OR

'Aristotelian Principle of Self Equal liberty
principle ees Inclusiveness*s® Respect® Principle

34 This approach might raise some suspicion of circu-
larity. It is almost a consistent pattern all through Rawls’
argument that he presents his conclusions first before going
to display the premises for them. There are instances in which
one has the feeling of being compelled to accept his premises
not because they appear reasonable in themselves but because
they imply the conclusion he has earlier stated. However,
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Perhaps the ordering of these propositions might raise
some questions, In fact what Shue takes to be the third
inference in the diagram -- the inference from the primary goods
to the principles of Jjustice -- is seen by several of Rawls'
critics as the basic inference of his argument.(37) It does
not appear that the latter view is very correct, While the
acsumption about primary goods is indeed a crucial premise in
the derivation of the two principles of justice és fairness,
there is ample evidence to support Shue's contention that this
is not the logical starting point or the most basic inference
of Rawls' derivation. This claim can be supported by the
theoretical explanation given by Rawls for the list of the
primary goods, He says:

The thin theory of the good used in arguing for tﬁe
principles of justice is restricted to the bare essen-
tials, This account of the good, I call the thin
theory; its purpose is to secure the premises about

primary goods required to arrive at the principles
of justice. (38)

despite this unusual logical procedure, Rawls' arguments seem
yet immuned to the charge of circularity. There is no doubt
that Rawls' interest is in the two principles of Jjustice, and
these happen to be the conclusions of his argument., One may
also assert that it is because Rawls is first interested in
these conclusions that he subsequently becomes intirested in
these premises., But it should be noted that the move from these
conclusions to their premises is based not on a logical interest
but on a psychological interest. As Henry Shue rightly argues,
while Rawls' "interest in the premises which may lead him to

use these premises in his argument derives psychologically

from his interest in the conclusion .... the interest itself
depends on a belief in an independent logical connection by
which the conclusion may be deducted from the premises. Thus,
the "because" in 'the premises are acceptable because they

imply the conclusion' is a psychological, not a logical
'because'”, (Shue, op. cit., pPp.90-1),

35 Ibid, p.89.
36 Ibid,
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It seems rather evident from these remarks that, while
there are considerations about primary goods which logically
support the two principles of Jjustice, there is also a "thin
theory of the good" that supports the premises about the pri-
mary goods. The thin theory must be seen as an essential
element in the deduction in order to forestall the criticism
of circularity. Rawls wants to argue that only an equal dis-

tribution of the primary goods could be just and fair. Before

he can even begin to support this proposition, he must show why

the primary goods are so crucial: why they are things that every

rational person must want if he wants anything at all. In
other words, Rawls must first show that the things he refers
to are indeed "primary goods" before he can proceed to argue
for their equal distribution. Rawls seems to anticipate the
need for this when he says :

The 'primary goods can be accounted for by the thin
theory of the good.... that liberty and opportunity,
income and wealth, and above all self-respect are
primary goods must indeed be explained by the thin
theory. The constraints of the principles of justice
cannot be used to draw up the list of primary goods
that serves as part of the description of the initial
situation., The reason is, of course, that this list
is one of the premises from which the choice of the
principles of right is derived. To cite these prin-
ciples in explaining the list would be a circular
argument. (39)

37 Both Michael Teitelman anrd Thomas Nagel hold this
view. c.f. Thomas Nagel, "Rawls on Justice" in Reading Rawls,

38 Rawls, op. cit., p.396.
39 Ibid. p.L433-L4
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Therefore, it appears that there are certain premises
in Rawls' overall deduction which are logically prior to the
premise about the primary goods. The logical starting point
of his deduction is the thin theory. The assumptions in the
thin theory generate the index of the primary goods, while the
index of the primary goods leads ultimately to the two prin-
ciples of justice as fairness. The main features of the thin
theory are the psychological principles of motivation which
Rawls refers to as the Aristotelian principle togehter with
the three principles of rational choice, A detailed discussion
of these features will not be undertaken here, The thin theory
itself is one of the central elements to be examined in part
two of this study. Hence the task in this chapter is simply to
characterize the type of reasoning which underlies the original
position, The aim is to specify at least one interpretation
that could make the derivation of Rawls' principles logically
compelling. In the course of my exposition, an attempt will be
made to indicate some of the main difficulties implicit in the
basic assumptions in Rawls' argument.

The first inference in Rawls' deduction derives from a
generalization about a higher-order desire among human beings.,
Rawls designates this higher-order desire as the Aristotelian
principle, The first statement of the Artistotelian principle
occufs in the discussion of one of Rawls' three principles of
rational choice: +the principle of inclusiveness., It states

that:
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One long-term plan is better than another for any given
period (or number of periods) if it allows for the en-
couragement and satisfaction of all the aims and interests
of the other plans and for the encouragement and satis-
faction of some further aim or interest in addition. The

more inclusive plan, if there is one, is +to the preferred24 )

The statement of the Aristotelian principle itself is
contained in one of the two cohsiderations Rawls advances in
support of the principle of inclusiveness in the long-term
case, Here he maintains that one of the principles of rational
choice is to be adopted because it follows from a general assump-
tion about what human beings want, and that the case of the
other rational principles are analogous. He says:

The other consideration is that, in accordance with the
Aristotelian principle,.. I assume that human beings
have a higher-order desire to follow the principle of
inclusiveness, They prefer the more comprehensive long-
term plan because its execution presumably involves a
more complex combination of abilities, The Aristotelian
principle states that other things equal human beings
enjoy the exercise of their realized capacities (their
innate or trained abilities), and that this enjoyment
increases the more the capacity is realized, or the
greater its complexity. A person takes pleasure in doing
something as he becomes more proficient at it, and of two
activities he performs equally well, he prefers the one
that calls wupon the greater number of more subtle and in-
tricate discrimination. Thus the desire to carry out the
larger pattern of ends which brings into play the more
finely developed talents is an aspect of the Aristotelian
principle, And this desire, along with the higher-order
desires to act upon other principles of rational choice,
is one of the regulative ends that moves us to engage in
rational deliberation and to follow its outcome, (%1)

Lo 1Ibid, p.413.

L1 Ibid, p.4ikd.
One important question that one ought to keep in mind here is
whether wants themselves can or should be subject to rational
criticism. It does not seem that we can rightly avoid such
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The logical dependence of the principle of inclusive-
ness on the Aristotelian principle is well articulated in
another passage when Rawlg asserts that it is "evident that
the Aristofélian principle contains a variant of the principle

- . 2 . . .. .
of 1nclu31veness".(4 ) The Aristotelian principle is thus seen

by Rawls as literally "containing" +the principle of inclusiveness,

Hence one correct way of svating the former is that "human

beings have a higher-order desire to follow the principle of

inclusiveness.(43) On the basis of the Aristotelian principle,

therefore, it seems plausible to specify one of the objects

of human desire as a desire to follow the principle of inclu-

siveness, It seems possible therefore to derive the principle

of inclusiveness from the statement of the Aristotelian principlesu4)
0f course the question yet remains whether the

Aristotelian principle itself is well-founded. For instance,

Brian Barry attacks it on the grounds that neither of the two

possible interpretations that could be made of it would suit

Rawls' purpose, If the principle is taken as partly defining

considerations in assessing Rawlg' account., Rawls himself
tries to deal with the question in his statement of +the prin-
ciple of "deliberative rationality". O0f all the 1life plans
that are consistent with the counting principles as well as
other principles of rational choice, "one is to choose that
1life plan which one would choose as the plan one would mosit
want, after careful reflection, in the 1light of a full know-
ledge of the facts and a vivid awareness of the facts, as that
life plan which would best realize one's most fundamental
desires". (Rawls, p.417). How sufficient a basis +this state-
ment is, will be determined when we come to examine the thin
theory.
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the notion of rationality, then Rawls would inevitably end
up with some variant of perfectionism; a position he openly
repudiates. On the other hand, should the principle be read
as an empirical generalization then, as Barry contends, it
could be shown to be plainly false. The general trend in the
North American society would disconfirm it, if it is taken as
an empirical generalization.

Barry's worry seems to be well-founded, 'If the Aris-
totelian principle plays such a crucial role then its status
or basis of acceptance must be clearly defined.' However, it
does not appear that the two positions he has indicated are
the only options open to Rawls. The principles could be read

as an empirical tendency statement. In which case, it need

not be true of every particular individual before it can function

as a valid premise in Rawls' deduction., This of course still
leaves the problem of relevance, If it is a mere tendency,
why should it play such a crucial.role in the construction

of a theory of justice? Why is it any more important

+than other human tendencies? These questions will be care-
fully examined when we come to re-examine the Aristotelian

principle in the context of Rawls' thin theory of the good.

L2 Rawls, p.427.
L3 Ibid, p.4l4.

Ll, Perhaps it is necessary to indicate once more what
Rawls is claiming in this deduction. What the statement of
the: Aristotelian principle does imply is that human beings
tend to act as if the more inclusive plan is to be preferred.
This does not imply that the more inclusive plan ought to Dbe
preferred. What Rawls has done here, as Henry Shue points
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For the purpose of the discussion in this chapter, it suffices
to note what role the principle plays in the derivation of
Rawls' principles. By assuming that human beings have this
higher-brder desire, Rawls is able to infer the rational prin-
ciple of inclusiveness.

Our next task is to examine the inference from Rawls!
principles of rational choice to the assumption about the pri-
mary goods. Now, granting the correctness of the Aristotelian
principle -- that people act as if the more inclusive plan is
to be preferred -- how does this fact imply the statement of
the primary goods? It might be useful here to be more speci-
fic in respect to the primary goods. How for instance, could
it be shown that the principles of inclusiveness implies the
primary good of self-respect? Why would a person who naturally
seeks to realize his innermost and more complex abilities
necessarily commit himself to seeking the primary good of self-

respect?

out, might be termed as a deductive explanation rather than a
deductive justification. It is an attempt to explain the ra-
tional principle of inclusiveness by deducing it from a theore-
tically more basic proposition. The essence of Rawls' claim is
that given the Aristotelian principle people will in fact follow
the rational principle of inclusiveness. Now, while the infer-
ence itself may appear quite legitimate if construed as an ex-
planation, one may yet worry how it fits into Rawls' overall
program of producing an Archimedian point for judging the whole
of morality. It is important to know what people will likely do
given certain circumstances or traits of their nature. But for
normative ethics, the crucial thing is not what people will do
but what they ought to do. Of course Henry Shue would like to
play down this problem by insisting that even though Rawls!'
entire program is committed to a deductive justification, this
does not mean that every step in his argument must aim at a
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The way in which Rawls conceives the notion of self-
respect would seem to offer a clue to this projected deduction:

We may define self-respect (or self-esteem) as having
two aspects. First of all, ... it includes a person's
sense of his own value, his secure conviction that his
conception of his good, his plan of life, is worth
‘carrying out. And secondly, self-respect implies a
confidence in one's ability, so far as it is within
one's power, to fulfill one's intentions. Wnen we feel
that our plans are of little value, we cannot pursue
them with pleasure or take delight in their executlon.
Nor plagued by failure and self-doubt can we continue
in our endeavours. (45)

Thus, Rawls postulates a necessary relationship between
self-respect and the Aristotelian principle::

I assume then that someone's plan of life will lack a
certain attraction for him if it fails to call upon
his natural capacities in an interesting fashion. When
activities fail to satisfy the Aristotelian principle,
they are likely to seem dull and flat of competence or
a sense that they are worth doing. A person tends to
be more confident of his value when his abilities are
both fully realized and organized in ways of suitable
complexity and refinement. (L46)

deductive justification. Perhaps this is so. But Judging
from the crucial role the Aristotelian principle is supposed
to play in the entire deduction, one wonders which other pre-
mise could generate an ought if the Aristotelian principle is
not supposed to. And, with such a deep psychological assump-
tion in what sense is Rawls' theory normative?

L5 Rawls, g%. cit., p.LL4Z.
Rawls'! conception of self-respect in this passage raises some
worry. It is not so evident that the notion of self-respect
is exactly the same thing as the notion of self-esteem. While
both concepts do indeed imply confidence and satisfaction in
one-self, self-esteem refers mainly to one's good opinion of
oneself : projecting one's ego as a distinctive type of per-
son. The notion of self-respect, on the other hand, refers
mainly to confidence in one's own worth as a human being and
a concern to maintain it. Hence to cause or make someone lose
his self-respect is to make him feel diminished as a person. A
loss of self-esteem is not to feel diminished as a person, but
to feel diminished as the particular type of person one projects
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The inference from the Aristotelian principle (and
the principle of inclusiveness) to the primary good of self-
respect is rather obvious from these two passages. As
characterized by Rawls, the notion of self-respect becomes a
necessary condition both for the Aristotelian principle as well
as the principle of inclusiveness. Before human beings can come
to have a higher-order desire to follow the principle of
inclusiveness, it is necessary that they desire the primary
good of self-respect. In which case, self-respect is a
necessary condition for committing oneself to inclusiveness.
Hence the principle of inclusiveness can be said to imply the
primary good of self-respect.

Again, it is important to note here that the deductive
relationship goes only in one direction : from the principle
of inclusiveness to the primary good of self-respect, and not vice|
versa. There might be persons who desire the good of self-
respect but who do not have any concern for the principle of
inclusiveness or the higher-drder desire stated by the Aristo-
telian principle. Here we might think of Rawls' hypothetical
case of a mathematical genius who finds his greatest fulfillment

not in solving mathematical problems but in counting the geo-

and conceives of one's self. Thus what Rawls has indicated here
would more appropriately define the notion of self-esteem and
not self-respect. As we will come to see later, while self-
respect may indeedvbe conceived as a primary good by all ratio-
nal persons, we cannot say the same for self-esteem. The

latter might easily be taken for vanity.

L6. Ibid, p.4hO.
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metrical shapes of blades of grass in well-trimmed lawns. Such
a person may still desire the good of self-respect even though
he does not have any inclination toward the realization of his
innermost and most complex abilities. Thus the point of Rawls'
deduction is that the desire to follow the principle of inclu-
siveness necessarily implies a desire to affi?m one's own sense
of self-respect. His belief is that in seeking to realize our
innate and complex abilities, we are at the same time seeking
to assert our sense of self-respect. Therefofe,‘the assump-
tion about the primary good of self-respect can be supported
by appealing to the principle of inclusiveness as contained in
the Ariétotelian principle.

The inference in this argument does appear compelling
at least from a logical standpoint. If it is indeed the case
that the desire for self-respect is a necessary condition for
the desire to follow the principle of inclusiveness, then the
latter obviously implies the forméﬁ?) Nevertheless, the basic
assumption in this argument 1is still open to challenge. For
instance, why must we accept the desire for self-respect as

the necessary condition for the desire to follow the principle

of inclusiveness, and not the other way round? 1Is it so plainly

untrue that someone could prefer and actively seek more complex
and demanding tasks without a concern for self-respect? Why
must it be the case that anyone who is committed to inclusive-

ness (reasons from that principle) must also have self-respect?

L7 The argument is of this form: If Q i
condition for P,then P implies Q. orm: Q is a necessary
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It does not seem very helpful merely to refer to the way Rawls
defines the notion of self-respeét at this point. Such an
'empiriéél claim cannot be settled by mere definition. It has
to be put to an empiricai test. And the result of such a test
might very well go against Rawls.

However, there is a more fundamental difficulty with
this derivation. The latter is about the relévance of self-
‘respeCt vis-a-vis life plans. If it is true, as Rawls' example
cited two paragraphs above seems to suggest, that a pefson can
have a desire for self-respect without any inclination towards
the Aristotelian principle or the principle of inclusiveness,
how does one represent the notion of self-respect in such a
situation? For instance, in what does the self-respect of a
clover leaf picker consists? Of course, if we take the notion
of self-respect in the sense of the value a person attaches to
himself because he is a person, we might yet be able to say in
some vague sense that a person can still desire self-respect,
even if he does not desire to accomplish anything apparently
useful or challenging. But Rawls' definition of the concept indi-
cates a tight link between a person's life plan and the way he
conceives of himself. The secure conviction that a person's con-
ception of his good (his plan of life) is worth carrying out
is the very basis of his sense of his own value. Admittedly,
the clover leaf picker could also think that his plan of life
'is worth carrying out. Hence, he might also desire the supreme

primary good of self-respect in the original position in order
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to be able to accomplish this plan in real 1ife., But if this
is ihdeed the case, if self-respect is Jjust as instrumentally
important for becoming a clover leaf picker as it is for be=-
coming a nuclear physicist, then this fact alone ought to tell
against it to the extent that one is engaged in normative
discourse, This question wili be re-examined in some detail
in chapters three and four. Meanwhile, it would seem evident
from the qﬁestions rajised in the preceding paragraphs that,
while the inference from the principle of inclusiveness to the
primary good of self-respect does appear to be logically com-
pelling, the basic agssumption in this deduction still needs %o
be argued for. Such an argument ought to take into account
how the notion of self-respect is generally manifested by people
in real 1life and not just how Rawls wants to define the term. We
now turn to the final step of the deduction, that is, the in-
ference from the primary goods to the principles of Jjustice.

The final argument, in the.derivation of Rawls' prin-
ciples of justice centers on the assumption that there is a
certain class of goods (primary goods) that every rational per-
son ought to desire. The mosS< important primary good is the
good of self-respect. IHence for anyone to be rational and to
desire anything at all, one must desire the primary good of
self-respect. But to guarantee equality of self-respect, ba-
sic liberties must rank prior among other primary goods, and must

be equally distributed.(AB)

L8 The priority of equal liberty principle will be cri-
tically examined in chapter III when we come to probe Rawls'
two principles of justice. Our primary concern at this point




- 95 -

The account of self-respect as perhaps the main primary

good has stressed the great significance of how we think

others value us ... The basis for self-esteem in a Jjust

society is not then one's income share, but the publicly

affirmed distribution of fundamental rights and liber-

ties. (49)
This brief remark indicates the basic thrust of Rawls' argu-
ment, The argument articulates a connection between the basic
liberties and the main primary good of self-respect, Its general
form may be characterized from two standpoints. From one stand-
point, it takes the form of maintaining that a guarantee of the
priority of liberty is the most effective means:available for
guaranteeing self-respect. Since the members of the original po-
sition are presumed to be rational (they are capable of taking
the most effective means toward the realization of their desired
end), they would give priority to basic liberties over all other
primary goods once ‘they have given the first priority to self-
respect, There are Iwo crucial assumptioné in this hypothesis:
(1) that self-respect has first priority among the primary
goods, and (2) that self-respect has an intimate connection
with basic liberties, The first assumption does not seem to
present much problem, To establish it, it seems sufficient
to examine how each primary good 1is characterized, If by
its content, the primary good of self-respect is indeed

more relevant with respect to rational life plans, then

is the logical deducibility of the principle itself from the
conditions of the original position.

49 RanS, _9]2. cit. p-5L"Lh
Note here the fusibn.between self-respect and self-esteem, Rawls

should probably be talking of 'self-respect’ in the second
sentence and not self-esteem, -
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it is indeed to be ranked prior to other primary goods. But
there is one important consideration why such a move appears
difficult or perhaps impossible. There are many quite different
rational 1ife plans, and unless one is able to identify some-
thing which is commonly crucial to every life plan and wnich
requires self-respect, it seems ratner vacuous.for one to claim
that self-respect is more relevant to life plans than every
other primary good. Consider once more the life plan of a
nuclear engineer and that of a clover leaf picker. What can
these two plans have in common and how is self-respéct a cru-
cial requirement for such a common feature? It is not very
clear how Rawls might respond to such a question..
The situation is even more complex with regard to the

second assumption. A necessary or unique link must be shown
to exist between the primary good of self-respect and the pri-
mary good of basic libertiés. Here the second form of the argu-
ment for the equality of liberty principle becomes relevant.
In the latter, Rawls assumes the supreme importance of self-
respect as a logical premise for the conclusioh that liberty
is to take priority over other goods. In this form, an éstab-
lishment of the priority of liberty serves causally as the most
oeffective social basis available for self-respect. Henry Shue
constructs an example of a similar logical structure as follows:w

... the:first priority is to assassinate the emperor;

the best source of assassins available is discontented

intellectuals; therefore, we must keep the intellectuals

discontented. The supreme importance of achieving the

end serves logically as support for the importance of ta-
king a causally effective means to that end. (50)
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In this example, once it has been established that the
first priority is to assassinate the emperor, the next real
- task becomes that of supporting the claim that making the
jntellectuals discontented is the best means of accomplishing
the assassination., Similarly, once we have assumed the
correctness of Rawls' thesis that the most important primary
good is self-respect, then the next and most important task
is to show that equality of basic liberties is the most
effective means of attaining the good of self-respect.

Rawls does not go into any detailed discussion as to
how the primary good of self-respect is to be distributed. He
may have presumed that being a primary good (the most important
primary good at that ) only an equal distribution‘of self-respect
would be acceptable to the rational persons of the original
position.  Perhaps Rawls considers this point too obvious to
require any extended argument. Yet, if this is indeed a correct
reading of him, then there is a problem on hand. It might be the
case that for people who already have a sense of justice, it would
be rather trivial to argue for an equal distribution of self-
respect. But the thin theory of the good is used to derive the
principles of justice. Hence an appeal cannot be made to the
sense of justice here. The parties are rational to the extent

that they know that having more of the primary goods than less is

‘ 50 Henry Shue, "Liberty and Self-respect", Ethics, 85,
1974-5, p.l47.
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the most effective means of ensuring the realization of their
1ife plans, They also know that whatever else they might want,
they must want the primary good of self-respect, But how does
this type-df rationality lead to an equal distribution of self-
respect? It would seem that one of the two initial assumptions
in the argument for the priority of liberty is at least vul-
nerable, As stated earlier, the first assumption concerning
the supreme importance of self-respect could be established if
the content or conditions of self-respect can indeed be seen
to be more relevant to all conceiveable rationél iife plans
than other primary goods., Perhaps Rawls might be able to do
this in a2 non-trivial way., But the second assumption concern-
ing the guarantee of an equal distribution of self-respect

does not necessarily follow from the first assumption. The
latter must be argued for independently. 3But Rawls does not
appear to have done so.

However, assuming that these two assumptions-are cor-
rect and that Rawls can indeed argue for them, there is still
a third assumption in the inference from self-respect to the
principle of equal liberty. If self-respect must be guaranteed
an equal distribution, and if there exists an acceptable means
for guaranteeing it, then this means must be undertaken. The
equal distribution of the social basis of self-respect is
implied in this hypothesis. If self-respect is supreme among
the primary goods and if it must be equally distributed, then
whatever serves as its social basis must also be equally dis-

tributed, This is the third major assumption in Rawls'
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argument. Again, it seems so self-evident that Rawls must have

it unnecessary to demonstrate its reasonableness.

...the basis for self-esteem is a just society ...
publicly affirmed distribution of fundamental
rights and liberties. And this distribution being
equal, everyone has a similar and secure status
when they meet to conduct the common affairs of
the wider society. (51)

Let us suppose that the inference in the third assump-

correct: since self-respect is to be.equal whatever

serves as the social basis for self-respect must also beequal.
It does not obviously follow from this that liberty is indeed
the social basis of self-respect. Why is liberty the social

basis of self-respect and not any other primary good such as

Rawls indeed considers equal wealth as a .possible al-

ternative to equal liberty. But the rejects the former in
favour of liberty. As he says, the basis for self-esteem is
a just society; not "one's income share but the publicl¥
affirmed distribution of fundamental rights and liberties."
He invokes two considerations in support of this conclusion.

First he says :

Suppose... that how one is valued by others depends
upon one's relative place in the distribution of
income and wealth. In this case, having a higher
status implies having more material means than a
larger fraction of society. Thus, not everyone can
have the highest status, and to improve one person's
position is to lower that of someone else. The
means of status, so to speak, are fixed, and each
man's gain is impossible. Clearly this situation
is a great misfortune. Persons are set at odds
with one another in the pursuit of their self-
esteem. (53)

51 Rawls, op. cit., p.5ki.
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Rawls'! argument seems quite attractive at first sight
especially if we recall some of the common features of the capi-
talist society. With its philosophy of "free enterprise" (at
least as far as the official ideology goes) the individual can
legitimately acquire as much wealth as he pleases even if such
acquisitions is to the detriment of the socigty at large. The
very notion of "competition" suggests winners as well as losers.
Hence, it would be difficult, as Rawls says, to expect indivi-
duals to co-operate in increasing the conditidns of self-respect,
if the latter is based on personal wealth and income. Why would
anyone want to co-operate with others to improve their nighest
status, if by so doing one's position or self-esteem is lowered?
If self-esteem is based on such fixed elements as wealth or
income, it follows, as Rawls points out that, a gain in self-
respect for one person is a loss in self-respect for another.

Given the pre-eminence of this primary good, the parties
in the original position surely do not want to find them-
selves so opposed. (54)

Assuming that Rawls is indeed correct, one might yet
ask why it must come to such a cut-throat competition for more
self-respect. Rawls' interest no doubt is to discover a society
which provides equal self-respect: a society in which indivi-
dual persons would view one another as equal members of a moral

kingdom of ends. But here the difficulty raised earlier becomes

52 Ibid. p.545.
53 Ibid.

5L Tbid.
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more pertinent. Why would men with the type of motivation Rawls
gives them in the original position be interested in such a so-
ciety? For instance, why would rational self-interested men who
are neither envious of one another nor inclined towards one ano-
ther, want to be equal with one another in the distribution of
self-respect? Why should it matter to them ind;vidually whether
the other person has self-respect or not? Rawls might respond
to these questions by saying that, because these persons do not
know what the natural lottery would give them in real life after
the veil of ignorance must have been drawn, it would be rational
for them to desire equality of self-respect. If self-respect is
distributed equally everyone would at least have one of the ne-
cessary means for attaining his life plan. This, Rawls might
say, is only a matter of prudence.

Perhaps an appeal to prudential consideration may in-
deed be helpful. However, for such an appeal to be successful,
it must be shown why these persons, at least some of them, would
not want to take some risk. Rawls must show why they must have
total aversion to risk. Even though they know that self-respect
is a necessary condition for the realization of their life plans,
they might still choose a model of distribution that allows
everyone to compete for whatever amount of self-respect he
would get. Since they are totally uncaring about one another,
it should not bother anyone in particular even if they all
know that some would have more of self-respect while others

would not have enough. Rawls rules out the possibility of risk




-102-

taking in the original position. But it will be argued in
Chapter three that there is nothing necessarily irrational
about some risk taking. And if this argument succeeds, it
is not plainly evident that the men in the original position
will (because they are rational), accept an equal distribu-
tion of the supreme good of self-respect just because they see
the latter as supremely important to everyone's life plan.
However, assuming that these men could be made to see
the need of accepting aniequal distribution of self-respect
by appealing to some considerations, say the Hobbesian type,
it is not certain why an equal distribution of self-respect
cannot be attained from a purely economic stand-point. For
example, let us suppose that people's relative degree of self-
respect is based on their relative economic position -- this
in fact seem to be a valid supposition owing to the manner
Rawls characterizes the notion of self-respect, equating it
with self-esteem -- it is yet possible to attain equal self-
respect provided there is equal wealth. In which case the
members of a well-ordered society would co-operate with one
another to make sure that wealth was kept equally distributed,
and if conditions permit, they would see to it that the general
level of wealth was increased for all.
The idea of equal wealth does not appreal to Rawls. His
idea of a well-ordered society is not a society without inequa-
lities; but, rather, a society in which all inequalities are

justified to the extent that they favour the least advantaged.

55 Ibid, p.205.
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Hence the idea of striving for equal distribution of wealth in

order to ensure an equal distribution of self-respect is not

acceptable to Rawls.
Moreover, as I mentioned in the discussion of envy, if
the means of providing a good are indeed fixed, and
cannot be enlarged by co-operation, then justice seems
to require equal shares, other things the same. But an
equal division of all primary goods is irrational in
view of the possibility of bettering everyone's circum-
stances by accepting certain inequalities. Thus the
best solution is to support the primary good of self-
respect as far as possible by the assignment of thne
basic liberties that can indeed be made equal, defining
the same status for all. At the same time, distributive
justice as frequently understood, justice in the rela-
tive shares of material means, is relegated to a sub-
ordinate place. (56)

This passage introduces a qualitative distinction
with regard to the primary goods. While all the.primary goods
are indispensable means for the realization of rational life
plans, some primary goods are by nature "fixed and cannot be
enlarged by co-operation™. Others are capable of being en-
larged by co-operation. The constraint of equal distribution
only applies to the former and not the latter. 1In order to
better everyone's circumstances:an inequality in the distribu-
tion of the latter must be acceptable. Thus wealth cannot be
a social basis for the primary good of self-respect. While it
may be rational for a society to pursue increased wealth up to
some point, it is not necessary for it to seek equal distribu-
tion of wealth. An inequality in the distribution of wealth

can be to everyone's advantage including the least advantage.

56 Tbid. p.546.
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In fact as the conditions of civilization improve in the socie-
ty the value of economic advantages diminishes in favour of
liberty.

Now the basis of the priority of liberty is roughly as

follows: as the conditions of civilization improve,

the marginal significance for our good of further eco-

nomic and social advantages diminishes relative to the

interests of liberty, which become stronger as condi-

tions for the exercise of the equal freedoms are more

fully realized. Beyond some point it becomes and then

remains irrational from the standpoint of. the original

position to acknowledge a lesser liberty for the sake

of greater material means and amenities of office. (57)
The inference here is rather straight-forward. Since the
value of wealth can diminish and that of liberty cannot, then
equal liberty ought to rank prior as the basis of the primary
good of self-respect. |

There are two important points that we need to reflect

upon in this argument. The first is the intimate connection
between power and wealth. Judging from the way things are in
our society, it is fair to say that power and wealth go almost
hand in hand. Very often the amount of power an individual
has is in direct proportion to the amount of wealth he con-
trols. But from Rawls' very definition, self-respect is
also directly linked to power. Does this factor not sug-
gest that the condition making self-respect stable cannot
be achieved in our society? Obviously, Rawls wants to break

the psychological connection between vealth and self-respect:

A person's self-respect must not,be based on his relative de-

K

57 Ibid, p.5h2.
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gree of wealth. But what chances does he have to succeed, if
indeed there is such a strong link between power and wealth?

To what extent can we talk of equal self-respect if there is

inequality of power?

The second point that we need to consider is the deep
psychological assumption that Rawls is making %n this argument.
Rawls assumes that material inequalities do have positive value
in a just or well-ordered society. They serve as~an incentive
to some citizens to optimize their talents andlabilities in
ways which will improve the position of all citizens, especially
the least advantaged. Hence the basic structure of a well-
ordered society must be designed in such a way as to encourage
or at least permit certain inequalities.

If there are inequalities in the basic structure that
work to make everyone better off in comparison with

the benchmark of initial equality, why not permit them?
The immediate gain which a greater equality might allow
can be regarded as intelligently invested in view of
its future return. (58)

The claim that material inequality works to make every-
one better off could be challenged on empirical grounds. Perhaps
if we limit our consideration to the more industrialized socie-
ties of the Western world, this claim might seem less difficult
to justify. In these societies people are generally encouraged

to work narder in view of the material benefits they hope to

receive. In the final analysis some benefits manage to trickle

58 Tbid. p.151.
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down to tne least advantaged through the hard work of the better
talented. However, when we come to examine the situation in the
less developed societies, especially the so called third world
countries, it is not so evident that material inequalities always
work to make everyone better off. The regular pattern in most
of these societies is that the richer some people are, the
poorer others become. In many African societies the term
*middle class" hardly conveys anything. The polarity is always
between the very rich and the very poor. Thus it cannot be

said quite categorically that material inequality by itself
always work to everyone's advantage.

Apart from the issue of validating the assertion that
material inequality always work for everyone's advantage, there
is still another important auestion concerning Rawls' notion of
liberty. As seen earlier, Rawls is prepared to allow some in-
equality in wealth but not in liberty. But is wealth not a
primary good? Why can some inequality of liberty not also be
allowed in order to create incentives that will in turn benefit
everyone? For instance, it is an accepted practice in several
Western societies that citizens of certain rank are exempted
from conscription into national military service. Why can such
a practice not be justified along the same line as that of in-
equality of wealth? One reason why Rawls would not allow in-
equality of liberty lies in his very conception of liberty.

Liberty, for him, is to be classed among those goods or means
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or providing goods that are vindeed fixed and cannot be en-
larged by co-operation'. Thus, while a soclety may legiti-
mately aspire to increase the level of its wealth by a co-
operative venture, it cannot do likewise with regard to
liberty. Liberty cannot be jointly pursued with a view to
increasing or enlarging it. In Rawls' belief, an increase in
liberty for one person is necessarily a net los; in liberty

for another person., ILiberty is always liberty from others.

Hence it would be irrational for anyone to offer more liberty
to someone else as an incentive, since this would mean a
reduction of liberty for himself, and hence a defeat in ad-
vance of the very purpose of offering the incentive. The
system of liberties is a zero-sum game.

However, this notion of liberty is by no means self-
evident. In concrete everyday interactions, people make
trade-offs in liberties in order to attain some other goods.
It is not so apparent that whenever such trade-offs are made,
the agents involved are necessarily irrational, Rawls' no-
tion of liberty will require a more careful analysis before
it can be pitched against the concept of wealth as a competing
candidate for the social basis of the primary good of self-
regspect.,

From these remarks, it seems that the inference from
the primary good of self-respect to the principle of equality
of basic liberties is not as successful as the two earlier in-
ferences., The latter presents two main difficulties: The very

assumption that the parties in the original position will desire
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an equality of self-respect has not been adequately argued for,
nor has a necessary connection been established between the
primary g&od of self-respect and equality of basic liberties.
If it were not for the fact that Rawls has a peculiar concep-
tion of liberty, it would be possible to reject equal basic
liberties in terms of considerations similar to those in vir-
tue of which he rejects equality of wealth. And with power
being so intimately connected with wealth, inequality of wealth
can only lead to inequality of power. And,ineqﬁality of power
does not seem very compatible with the notion of equal self-
respect.

Perhaps these objections could be met in a very impor-
tant way, or even be snown to be invalid. 'nichever way, the
importance of the logical derivability of the two principles of
justice as fairness need not be exaggerated. It is doubtful
whether Rawls himself attaches too much importance to this
exercise. Rather, the more crucial issue for him, as it is
for several of his critics, is whether the principles emerging
from the original position can adequately articulate our sense
of justice. 1In other words, why must we regard the principles
that mizht be chosen under the conditions of the original posi-
tion as principles of justice? We conclude the inquiry in this
chapter with this question. The discussion will focus on the

restrictions on knowledge at the original position.
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THE CHOICE OF MORAL PRINCIPLES FROM BEHIND A VEIL OF IGNORANCE.

One of Rawls' main tasks in A Theory of Justice, as

stated earlier, is to evolve a conception of justice that can
effectively regulate a well-brdered society. A conception of
justice that truly reflects our nature as free and equal moral
persons, and which rational persons would mutually agree to -
both as a basis of social co-operation and limiting constraints
on individuals in the pursuit of their ends and purposes.

The main source of challenge for Rawls here is his con-
ception of a well-ordered society. Rawls! notion of a well-
ordered society articulates an ideal of social life that is
strongly pluralistic. In his well-ordered society, individual
persons and groups have, and view themselves as having funda-
mental aims and interests in the name of which they make legi-
timate claims &n one another. Their conceptions of the good
incline them in contrary directions. And, furthermore, they
have opposing basic beliefs (religious, philosophical, and
moral) and their ways of assessing evidence and arguments are
different in many essential cases. Despite the divergence of
fundamental interests and ends of its members, and their variety
of opposing and incompatible basic beliefs, the society is still
well-ordered because it is effectively regulated by a public
conception of justice. That is:

1. Everyone accepts and knows that others accept the same
principles (the same conception) of justice.
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2. Basic social institutions and their arrangement into
one scheme (the basic structure of society) satisfy
and are with reason believed by everyone to satisfy
these principles.

3. The public conception of justice 1is founded on rea-
sonable beliefs that have been established by generally
accepted methods of inquiry. {59)

What Rawls must show here is how individual persons

who have their own disparate ends and purposes, and who have
no inclination towards dne another can yet agree mutually on
certain basic principles of justice to govern 'their institu-
tions and themselves. To do this Rawls introduces a veil of
ignorance at his original position. The general idea is to
control all the natural and social contingencies that may tend
to bias individuals in the choice of moral principles. Rawls
wants to strip the contractors of all morally irrelevant con-
tingencies that would lead some of them to press for special
advantages, or give some of them special bargaining power.
His strategy is to induce the contractors to reason from the
same basic premises. By freeing them from their individual
personal biases and by making them to reason from an identical
standpoint, Rawls expects that they would inevitably arrive at
a unanimous choice of moral principles.

Thus, the veil of ignorance is an attempt by Rawls to

secure a unanimous choice of the principles of fairness by re-

moving ‘'the effects of specific contingencies which put men at

59 John Réwls. "REPLY TO ALEXANDER & MUSGRAVE".
Journal of Economics, Vol.88, 197h. pp. 63L4-5.
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odds and tempt them to exploit social and natural circumstances
to their own advantage. The parties do not know their'own so-
cial situation, their natural endowments or even their indivi-
dual life plans together with their conceptions of the good.
And, in order to secure fairness between generations, they are
also deprived of the knowledge of the particu}ar political,
economic and cultural circumstances of their society. Under
such a thick veil of ignorance, Rawls expects that they would
oot for principles of toleration. According éo him, this is
the only rational thing for them to do, if they are yet to
safeguard their individual ideals and values. They would in-
sist that all the basic opportunities which are necessary for
the realization of the various ideals of life be equally dis-
tributed.

Before considering the effects of its specific res-
trictions, we need to inquire into the very rationale of the
veil of ignorance itself. What is tne justificatory force of
this constraint? Precisely how can an agreement reached under
conditions of ignorance, as a representation of consent, by it~
self provide adequate moral justification for the principles of
justice? Thomas Nagel makes some important observations on this
question. He says:

When one justifies a policy on the ground that the
affected parties would have {or even have) agreed to
it, much depends on the reasons for their agreement.
If it is motivated by ignorance or fear or helpless-
ness or a defective sense of what is reasonable, then
actual or possible prior agreement does not sanction

anything. In other cases, prior agreement for the
right reasons can be obtained or presumed, but it is
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not the agreement that justifies what has been agreed
to, but rather whatever justifies the agreement itself.
If, for example, certain principles would be agreed to
because they are just, that cannot be what makes them
just. In many cases the appeal to hypothetical prior
agreement is actually of this character. It is not a

.

final justification, not a mark of respect for autonomy,

but merely a way of recalling someone to the kind of

moral judgments he would make in the absence of dis-

torting influences derived from his special situation. (60)

Nagel's observations are obviously correct, but it is

doubtful whether Rawls himself would want to challenge them.
Rawls' appeal to the hypothetical prior agreement at the ori-
ginal position cannot be construed as a final justification of
the principles of justice as fairness. Rawls knows, as we would
expect, that the mere fact that certain principles would be cho-
sen because they are just, is not the reason that makes them
just. Actual or hypothetical agreement becomes a justifica-
tory factor only when the parties concerned have made a prior
commitment to treat one another as certain reasons would in-
cline them to. Thus the veil of ignorance is no more than a
device to create the circumstances of consent that would gene-
rate the kind of moral judgment that rational persons would or-
dinarily agree to make, in the absence of distorting influen-
ces which derive from their particular and special life situ-
ations. But then, does Rawls' account not tend to lose some

of its distinctive features in view of such a rendering? This

need not be the case, especially if we recall an observation

60 Thomas Nagel, "Rawls on Justice", in Reading Rawls,
op. cit., p.5.
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made in the previous chapter concerning two distinctive types
of arguments at the original position: the argument for jus-
tice as distinct from the argument for fairness. Whereas the
former tries to discover what principles might yield just dis-
tributions under the conditions of the original position, thne
latter tries to articulate the conditions under which the kind
of moral judgments of fairness that rational éersons would or-
dinarily make can emerge. Rawls' idea of "pure procedural
justice" is very crucial in this respect. As'opposed to the
Cartesian approach, Rawls 1s not trying to discover any new
and eternal principles of justice. His purpose is to construct
a fair procedure from which the principles of justice would
emerge. The idea of the original position, he says, "is to set
up a fair procedure so that any principles agreed to will be
just".(éé%s central assumption may be put as follows: 1if there
is any procedure for distribution that rational persons would
see and accept unanimously as fair, only sucn a procedure may
yield the principles of justice.

It follows therefore, that even though the particular
interests of the rational contractors may not coincide; and,
even if they may not agree ol how the particular advantages
which may subsequently derive from their co-operation are to

be distributed, they may yet agree unanimously on one basic

61 Rawls, A Theory of Justice, p.136.
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issue: that is, a fair procedure for adjudicating their con-
flicts. They may agree that the ground rules of their procedure
for distribution treat each party equally in relevant respecté.
To ensure such a unanimity, a veil of ignorance must be drawn
over the particular interests as well as the individual capa-
cities of the contractors. By trying to limit himself to
reasons that all men have in common, especialiy as moral persons,
and by omitting those considerations which would lead them to
select different principles and incompatible institutional
structures, Rawls may be able to make a legitimate appeal to
the notion of prior consent. In fact, since he is primarily
interested in deriving moral conclusions (principles), the
contractors will not be in any disadvantage if they do not
have access to any non-moral facts. Thus it would seem that if
the idea of the veil of ignorance is put in proper perspective
it need not raise any serious difficulty.

However, while the idea of the veil of ignorance may
thus be defensible as a way of enSuring that the parties are on
an equal footing (they do not possess any information which lead

them to seek undue advantage on morally irrelevant grounds),

62 There is the question, of course, whether any pro-
cedure can in fact treat everyone equally in respect of every-
one's relevant interests? What would be the criteria of
assessing the relevance of everyone's interests? It is not
immediately evident how issues such as these could be satis-
factorily resolved.
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the question yet remains whether all the information it rules
out are.indeed morally irrelevant. Two restrictions at the
original position are particularly relevant to this question:
the denial of particular conceptions of the good and the denial
of moral conceptions and sentiments. We examine both of these
beginning with the first.

While such items as race, sex, parentage or natural en-
dowments may indeed be irrelevant as grounds for moral judg-
ments, it is not at all obvious why the particular conceptions
of the good of the contractors should also be considered irre-
levant. Should any of the contractors favour certain principles
which could advance his particular conception of .the good, how
does this necessarily imply that he is seeking special advanta-
ges for himself over all others? For one thing, none of the
contractors know who he is in the society. Hence in cnoosing
his set of principles, he is at the same time seeking to ad-
vance the good as conceived by him for everyone in the society
including himself. If the conception of the good is not equated
witn a mere system of tastes or preferences, then there is
nothing so odd or illegitimate about someone wishing to advance
the good as conceived by him for everyone in the society.

The inclusion of this restriction at the original posi-
tion raises a very‘important question concerning Rawls' theory
of the good. Admittedly, people's different conceptions of the
good often lead to disagreement and conflict in the society.

But does this reflect the fact that the good is of its very

K
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nature controversial and people cannot come to a mutual agree-
ment about it, or that people generally do not have adequate
concention of the good? Or even if it is the case that people's
individual conceptions of the good are always distorted because
of their individual psychologies, this factor should not be

a problem since Rawls has purged his parties of their indi-
vidual psychologies. Why would such "rational" persons yet
differ on a theory of the good such as Rawls'. An account

based on what Rawls himself takes to be objective principles of
rational choice? The answer to this question is rather obvious.
Rawls cannot appeal to the full theory of the good at the original
position since the latter already contains some considerations
about the principles of justice he is trying to derive. The
contractors cannot be presumed to have a conception of the

gocd which already includes the principles of justice which the
original positicn is supposed to yield. But could this then
not be the real reason for the exclusion of the individual con-
ceptions of the good. Namely, that the conceptions might include
considerations of morality. But this is not to say that con-
ceptions of the good are morally irrelevant or that rational
persons cannot come to an agreement about them. Rawls' exclu-
sion of individual conceptions of the good is motivated pri-
marily by the consideration that these cannot function suitably
as premises in view of the aporoach he wants to follow., VWhile
this move by itself may be permissible from a logical standpoint

-- a logician is normally at liberty to introduce whatever pre-
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mises he_considers suitable for the particular theorem he wants
to prove, provided he discharges these premises in thé end --

it is doubtful whether it would work for Rawls. The features of
the original position, as he says, are peculiar to morality.

To make good on this claim, his assumptions must be consistent
with mofality in general and not just his congeption of mora-
lity. This point will be clarified in the final chapter of

this study.

Meanwhile, assuming that Rawls is indéed‘correct in
ruling out individual conceptions of the good or that the ques-
tions raised in the above paragraph can be effectively countered,
there is still another restriction under the veil of ignorance
that has caused considerable resistance. The latter is the
denial of substantive moral conceptions or moral sentiments
to the contractors. How acceptable is this restriction?

The rationale for this restriction stems largely from
what Rawls considers to be the circumstances in which questions
of justice arise. These are circumstances of moderate scarcity
and conflict of interest. Should there be an abundance of human
goods, perfect altruism and social harmony, there would hardly
be any disputes among men. Hence it might not be necessary to
have principles of justice as there would be no conflict of
interests to adjudicate. Thus, in respect to the original
position, Rawls says that "when it is supposed that the par-
ties are severely disinterested, and are not willing to have

their interests sacrificed to the others, the intention is to
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express men's conduct and motives in cases where questions of
justicevarise"é3)

Rawls' observation seems obviously true. A society in
which there is a strong diversity of interests, and in which
conditions of moderate scarcity exist, would require principles
of justice to regulate the conflicting claims: of its members.
But this fact does not imply that justice would not be relevant
in a society in which people have substantive. moral notions.
For instance, a society of angels, where there is perfect al-
truism and social harmony; the question of just regulation may
yet arise especially if conditions of moderate scarcity prevail.
As Brian Barry recalls, people in real life disagree on moral
grounds "because tney have conflicting interests; (but) if we
put them into a situation where these conflicting interests
cannot influence them, they can reach agreemeg%%{ One gets
the impression at first that the strategy of the original posi-
tion is designed precisely to attain such a situation: A situ-
ation where the conflicting interests of the contractors cannot
influence them because these interests are unknown to them.

But then why should Rawls also extend the veil of ignorance to
cover substantive moral notions? If Barry's observation is
correct, and this appears to be so, can the contractors not
still agree on a choice of moral principles even though they

are aware of their moral notions, provided their conflicting

interests are unknown to them?

63 Rawls, op. cit., p.129.
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T+ seems rather obvious that without ruling out moral
notions at the original position, Rawls' moral geometry is in
jeopardy, If the parties were allowed to retain their moral .
notions, it becomes difficult for Rawls to generate a deductive
formula., For instance, if he were to say that in the absence
of seif-interest the original contractors would agree on the
principles of justice as fairness, such a statement would simply
be agsertive. It does not even have the appearance of a
deduction,

However, in its deductive form, Rawls' formula has not
successfully shown why principles adopted from the point of
view of self-interest ought to be accepted from the point of
view of morality. Even if the contractors are sajd to be ra-
tional, since they are not altruistic, they do not have the
capacity to act from the moral point of view, As stated
earlier, to be able to act from the moral point of view, an
agent must be able to see the good of the other person as a
sufficient reason and motive for action. Indeed, Rawls'® men
may still choose the two principles of justice as fairness as
means of regulating their competing claims. They may desire
equality of "self-respect" as a means of attaining their indi-
vidual ends. But while such a choice or desire may be con-
sidered rational (here we would be talking of the rationality
of means-to-end), the contractors cannot e described as moral

persons nor can their choice be congidered a moral choice. As

64 Barry, op. cit., p.15.
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we will come to see in later chapters, an amoralist can under
certain circumstances, rationally appeal to the principles of
Jjustice aé fairness in the interest of his own private ends
or the ends of his friends or members of his own class. But
this would not make him a moral person.

It would seem from these remarks that the original posi<
tion runs into serious difficulties as a theor& of moral
justification. As seen earlier, Rawls' contractarian method
seeks to provide a device for displaying and déciding what
moral principles or system of ethies would be adopted by
rational men in a position where they would have to be mutually
disinterested. While this is indeed a very interesting task,
it is almost an impossible one. These rational men are not
just capable of making a moral decision because the very
position they occupy, (the pesition of prudent maximizers)

cannot provide a basis for moral decisions.

SUMMARY AND CONCLUSION

The concept of Jjustice and fairness might seem identi-
cal at first sight. Hence we might not see the need either to
distinguish between them or assert one as being more fundamental
than the other. According to Rawls, this approach is quite mis-
taken. In his theory entitled Justice as Fairness, he tries to
show the concept of fairness as the fundamental idea in the

concept of justice. From this point of view, Rawls sets out
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to provide an analysis of the concept of justice based on the
ideas of the social contract. He argues that utilitarianism
is unabie to account for this aspect of justice.

In the beginning of his analysis, Rawls states two
principles which specify the conception of justice as fairness.
He then considers the circumstances and conditions under which
these principles can be said to arise. This chapter dealt
mainly with these conditions which Rawls designates as the
original position. The two principles definingAjustice as
fairness, as Rawls asserts, are quite familiar. However, by
invoking the notion of the original position, Rawls attempts
to show the basic structure of these principles and how they
conform to our ordinary intuitions about just distribution.
Hence the concept of the original position could be seen to
play two major roles in Justice as Fairness (an analytic role
and a justificatory role). As an analytic device, it purports
to help us understand tne degree to wnich our conception of
justice depends on various formal requirements such as the
conditions of generality, finality, and publicity that apply
to the principles. It also provides a concrete model for
reducing the complex problem involved in the social choice of
principles of justice, to a more manageable problem by way of
the rational individual choice of principles.

In its justificatory role, Rawls seeks to construct

the original position such that the choice of the principles
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emerging from it would constitute a justification for these
principles. He restricts the grounds of choice by introdu-
cing certain constraints on knowledge and on motivation. The
contractors are stripped of all morally irrelevant contin-
gencies that could lead some varties to press for special
advantages, or give some of them special bargaining power.
And, in order to articulate what Rawls considers to be the
circumstances in which questions of justice can only arise
(circumstances in which conflict of interests'prevails), the
contractors are also denied of all substantive moral notions
and sentiments including their individual conceptions of the
good. Thus the original position presents a picture of mutu-
ally self-interested persons who must choose principles of
just distribution from behind a veil of ignorance. Since they
reason from the same basic premises, Rawls expects that they
would inevitably arrive at the two principles of justice as
fairness. How successful is the use of the original position
in these two capacities?

It should seem evident from the lengthy discussion of
the original position that thls question cannot be answered
by a straight "yes" or "no". In fairness to Rawls, the notion
of the original position does indeed capture some lmportant
conditions (necessary conditions) that must be entertained in
evolving principleé of justice or morality. For instance,

such conditions as generality, finality, and publicity are
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essentlal 1ngred1ents toward the construction of any principle
in normative ethics. However, Rawls' 1nterpretatlon of the
original position runs into serious problems which are not
easily resolvable. In its analytic role, there is the diffi-
culty, logical or otherwise,‘of isolating the most reasonable
interpretation of the initial situétion that yields a parti-
cular conception of justice. Eﬁen if it is .possible to con-
struct an interpretation whereby the principles of justice
as fairness can be seen to follow from the orignal position,
it is logically possible to derive the same principles from
a different set of premises which could be shown to be as
reasonable as the ones used by Rawls. And granting this
possibility, the original position cannot be considered uni-
que to the principles of justice as fairnéss. To overcome
this difficulty, the premise set in which Rawls is interésted
must be loglcally equlvalent to his principles. But this is
not so in his account. Hence it could be entertalned that
the principles of justlce as fairness can be derived from a
set of premises other than the ones assumed by Rawls. By
the same token, there is, at least, a theoretical possibility
of deriving the principle of average utility from a set of
premises different from those employed by Rawls. Hence Rawls'
reJectlon of the latter principle in the light of his own in-
terpretation of its initial sxtuatlon is rather inconclusive.
The notion of "reasonableness' also presents some

problem in the analytical use of the original position. As
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noted earlier, the notion of "reasonableness is not one
in which a consencus can easily be reached even among rational
persons. The criteria of reasonableness specified by Rawls
are by no means conclusive. In choosing among conflicting
conceptions of justice rational persons may never agree
on the most reasonable interpretation of the initial situation.

In its justificatory role the notion of the original
position runs into serious problems in view of the restrictions
imposed by Rawls. While prior consent may indeed be cited as
legitimate grounds for abiding by the terms of a' contract, it
is not at all obvious whether an agreement based on ignorance
can have any justificatory force. Why should a hypothetical
choice under conditions of ignorance, as a representation of
consent, by itself provide a moral justification for outcomes
that could not be unanimously agreed to if they were known in
advance? However, granting that Rawls' attempt to eliminate
morally irrelevant contingencies at the original position
could be made plausible, why should such vital questions
as the particular conceptions of the good be regarded as
morally irrelevant? This question calls for a close examina-
tion of Rawls' conception of the good. This task will be
undertaken in part two of this study.

Apart from helping to create the appropriate circum-
stances in which questions of Jjustice arise, the denial of

substantive moral notions to the men of the original position is
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very crucial to Rawls' deductive formula. For instance, if
Rawls were to say that in the absence of self-interest, masses
of people would agree to the principles of justice as fairness,
such a statement would be a mere categorical assertion and not

a deduction. But, in its deductive form, the statement fails to
show why principles adopted by self-interested (non-altruistic)
persons in the original position ought to be accepted as princi-
ples of justice.

Perhaps with some extended arguments, some or all of
these difficulties could be overcome. However, until we are
confronted with such arguments and their soundness is established
or at least shown to be plausible, the concept of the original
position remains problematic and justice as fairness and its
principles appear at least to be essentially contestable. This
survey will now continue with an examination of Rawls' moral

methodology.




CHAPTER TWO

RAWLS' MORAL EPISTEMOLOGY

To present an adequate picture of the essential

framework of A Theory of Justice, one needs to go beyond the

original position and the two principles of justice which
Rawls tries to derive from it. With respect to the latter,
Rawls states rather explicitly in his conclu@ing remarks,
that the two principles are '"contingent in the sense that
they are chosen in the original position in the light of
general facéé&. If we must look for "likely candidates for
necessary moral truths®™, he suggests that we proceed in the
direction of "the conditions imposed on the adoption of prin-
cipléil. Thus for Rawls, what is uniquely important in A

Theory of Justice is not so much the plausibility of the two

principles of justice he articulates in it, as the method by
which he arrives at these principles. This holds true also
for the basic principles regulating other aspects of morality.
The question of methodology ranks prior to the choice of sub-
stantive principles. This is so because our very choice of
principles may well be determined by the criterion of choice

we appeal to.

1 Rawls, A Theory of Justice, p.578.

2 Ibid.
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From the results of the analysis in the preceding
chapter, it does not seem to be the case that Rawls'
characﬁerization of the original position is such that any
principles which it would be rational to choose in this situ-
ation are bound to be principles of justice or acceptable
from a moral point of view. The assumptions in the original
position are not peculiar to moral theory. And, for the most
part, they presuppose, for their plausibility, the acceptance
of the conception of justice Rawls wants to evolve. However,
Rawls still believes that he has an effective answer to the
challenges that might be raised against his strategy of justi-
fication in the original position. The two principles of
justice he formulates, his specification of the original posi-
tion, and in fact the entire conception of justice as fairness,
are to be considered adequately justified if they could be
shown to accord with our "considered judgments® of justice.

In other words, justice as falrness would pass for an adequate
moral theory, if the substantive principles deriving from it,
when conjoined to our beliefs and knowledge of circumstances,
will match our common intuitive moral convictions in particu-
lar instances.

Rawls refers to this method of testing the validity
of an ethical theory as the method of "reflective equilibrium".
This method offers a criterion for deciding which of particular

rival moral theories is to be preferred. The purpose of it is
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to see how the principles we may be considering match with
our most firmly fixed and well considered moral beliefs.
This aépéal to our fixed and firm moral beliefs (moral in-
tuitions as he calls them) is, according to Rawls, unavoidable
in moral reasoning. It is a method which goes back to
Aristotle, and can be followed down through the classical
writers, at least to Sidgwick. Rawls thinks that, if we
appeal to this method, we will come to accept justice as
fairness as "a theory of our moral judgments in reflective
equilibriué%g

Perhaps it might not be necessary to go back to
Aristotle or any of the classical writers to try to discover
how the method of reflective equilibrium is used, if it has
indeed been used at all. Rather what will be done here is
to examine the adequacy of the method itself as a test for
the validity of moral thecories. Several critics of Rawls'
theory, notably Hare, Peter Singer and Steven Lukes, object
vehemently to this method. They maintain that Rawls' appeal
to it eiposes his theory to a kind of "radical subjectivism™.
They contend that the "facts"™ with which Rawls' theory has to
square are nothing but people's opinions. Hence the state-
ments of Rawls' principles cannot be objective or sound

because they rely ultimately on "received opinions". Other

3 Rawls, Ibid. p.120.
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critics challenge the method on the ground that our ordinary
moral judgments (common-sense moral convictions) are much less
firmly based than scientific observations against which scien-
tific theories are tested. They maintain that, in contrast
with science, there is no highly developed procedure that would
enable the theorist to go beyond common sense, and to reject
what merely appears to be morally right or wrong.

An attempt will be made to investigate these criti-
cisms in this chapter. It would appear that the method of
reflective equilibrium does offer a useful procedure for
testing the adequacy of a moral theory. As Aharon F. Klein-
berger rightly observes, people's

...opinions, convictions and intuitive judgments are
the kind of objective facts with which the social and
behavioral sciences have to deal, and against which
their theories have to be tested. And although it may
be granted that people's opinions are less constant
than, say, the motions of planets, and that the methods
of observing the latter, this does by no means imply
that the observational methods of the social and be-
havioral sciences are incapable of discriminating
between real and merely apparent opinions, or that

they cannot go beyond common sense (even though

common sense or subjective attitudes may be the ob-

ject of their researchi). (4)

Thus an outright rejection of people's moral convictions as

one of the factors to be considered in testing the validity

of a moral theory is inappropriate. Rather what we need to

L Aharon F.Kleinberger, "The Social-Contract Strategy
for Justification of Moral Principles", Journal of Moral
Education, Vol.5, No.2, (1976), p.l22.
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do is to examine carefully the kind of theory that a theory
of justice or morality is supposed to be, and then proceed
to detérmine whether or not common convictions and judgments
of justice or morality are an appropriate test for that par-
ticular kind of theory. Accordingly, we shall first examine
Rawls'! notion of a theory of justice in the.context of his

conception of the nature and scope of moral philosophy.
MORAL PHILOSOPHY: AN ATTEMPT TO EXPLAIN OUR MORAL CAPACITY

Following the general point of view in his "Outline
of a Decision Procedure for Ethics", Rawls broadly charac-
terizes moral philosophy "as the attempt to describe our
moral capacity™, and his theory of justice as an attempt to
describe our sense of justicééf The term ™moral capacity”
is a key element in this characterization. By it, Rawls
means ﬁhe extraordinarily complex skill which we normally
develop at a certain age. This capacity enables us both to
judge actions as right and wrong; and to act in accordance
with our judgments while expecting others to do likewéZi.
Rawls admits that the task of moral philosophy is both com-

plex and difficult. As a systematic and theory-laden

5 Rawls, John, "Outline of a Decision Procedure for
Ethics", The Philosophical Review, 60, (1951), pp.177-97.

6 Rawls, op. cit., p.46.
7 Ibid.
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description of our moral capacity, it requires, above all,

m"a formulation of a set of principles which, when conjoined
to ousBeliefs and the knowledge of circumstances, would
lead us to make these judgments with their supporting rea-
sons, were we to apply these principles conscientiously and
intelligentl;ﬁz Thus, in the process of a systematic probe
into the moral capacity, we encounter those principles which
regulate our moral judgments and convictions.\ Hence the
proper function of the moral philosopher consists mainly in
trying to isolate such principles that could form part of the
premises from which we can derive specific moral conclusions.
Such conclusions should necessarily conform with .the -

great majority of our considered judgments. In A Theory of

Justice therefore, Rawls may be seen as trying to characterize
"our moral sensibility when the everyday judgments we do make
are in accordance with its principizé". His basic assumption
is that "we do not understand our sense of justice until we
know in some systematic way covering a wide range of cases
what these principles aré%?)

Rawls claims that his conception of moral philosophy

is most effectively captured in Chomsky's analysis of the

8 Ibid.
9 Ibid.
10 Ibid.
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problems of characterizing a native speaker's grammatical
capacity., The linguist seeks "to characterize the ability
to recognize well-formed sentences which make the same dis-
criminéiibns_as the native speaké%%? In a similar move, the
moral philosopher attempts to depict our moral capacity.
Rewls contends that despite the difference in their subject
matter, both the linguist and the moral theorist go through
an identical exercise: both of them must devélop such theo-
retical constructs that would go beyond traditional grammar
books and familiar common sense moral precepté respectively.
He does not see how else they can attain any significant
overview in their respective disciplines should they proceed
otherwise. How valid is this analogy?

In his critical review of Rawls' theory,‘Thomas Nagel
rejects Rawls' analogy on the grounds that the intuitions of
native speakers are decisive as regards grammar in a way that
our first order moral intuitions are not.

Whatever native speakers (of English) agree on is
English, but whatever ordinary men agree in con-
demning is not necessarily wrong. Therefore, the
intrinsic plausibility of an ethical theory can
impel a change in our moral intuitions. Nothing
corresponds: to this in linguistics, where the

final test of a theory is its ability to explain
the data. (12)

11 Ibid, p.47.

: 12 Thomas Nagel, "Rawls On Justice", The Philosophical
Review, 82, 1973, p.201.
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Nagel's observation is obviously right. The native
speaker's usage easily appeals to us as the ultimate decisive
factor in a way in which the first order moral judgments of
_ the ordinary man does not. Besides, as Bernard Williams
] points out, "there is no adequate analogy in the linguistic
| case for the situation of conflict and disharmony in our mo-
{ral sentiments, where, necessarily, it matters ?o us in prac-
tice how the conflict is resolved"£l3) When an appeal is made
| to the native speaker's usage in the linguistic case the
goal and purpose of such an appeal is to exglaiﬂ a linguistic
fact, But a moral theory, at least a normative moral theory,
does not merely seek to explain our moral sentiments. Very
often the situation of conflict and disharmony in our moral
sentiments is one of the main reasons that leads to a moral
theory. Bernard Williams further points out that Rawls is
rather unclear as to how such conflicts and disharmony relate
to moral theory. His analogy to linguistics does not help us
to understand it.

I+ would appear at first that the disanalogy by itself

does not pose any serious threat to Rawls' conception of ethical

. theory. One might even suggest that Rawls does not intend his

j1lustration to be anymore than a useful comparison to show

13 Bernard Williams, "The Moral View of Politics",
The Listener, 3 June, 1976,
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how ethics (in his conception) attempts to explain a distinctive
capacity by evolving principles and cohplicated theoretical
construcﬁs; However, it is doubtful whether Rawls would accept
Esuch a weak interpretation of his analogy. The analogy is much
more crucial for him in view of his ethical cognitivist positition.
: Rawls wants to maintain a close similarity between a moral
and a scientific theory. For him, both kinds of theories are
‘ similar to the extent that they can make truth claims (claims
that can be checked for their truth and falsityf. It is in
this sense that Rawls sees his theory of justice as being des-
criptive. But should the analogy be taken in such a strong
sense, then Rawls must address himself to the criticisms
raised in the preceding paragraph. It is not so clear how
he can overcome these difficulties,

Apart from the theoretical issues raised by the analogy
between linguistics and moral theory, Rawls' description of
the task of moral philosophy as an attempt to characterize
our moral capacity also raises a very important question:
. In what way does such a characterization capture the normative
[aspect of moral theory? For instance, how is a normative moral
theory similar to a scientific theory? Specificially, how does
such‘a conception fit Rawls' own remark that "we should view a
theory of justice as a guiding framework designed to focus

our moral sensibilities..."? (14) The terms "focus" and "guiding

14 Ibid., pp. 51-52.
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framework" in this vtext,, indicate a leaning towards a nor-
mative standpoint. Also, in a subsequent rejection of the view
that meta-ethics is the central concern of a moral theory, Rawls

declares that "a moral theory c?ar?cterizes a point of view from
15
which policies are to be assessed". Now, how do we reconcile

these contrasting viewpoints? Perhaps the issue involved here
will become clearer if we recall the influence of Cuine's
wholistic approach in philosophy on Rawls' thinking. As Kai
Nielsen points out, it is important to keep in mind that Rawls
has been deeply influenced on foundational matters by his
colleague Guine. Like Quine, he does not make sharp distinction
between the analytical task of the explication of. concepts and
an examination of substantive matters.

...Rawls makes substantive claims, builds his account
on contingent matters of fact, appeals to scientific
theories, and takes it as his task -- and the task of
moral philosophy -~ to give an explanation of our

moral capacities, including our capacities to make and
defend our considered judgments of rightness and wrong-
ness and goodness and badness. Where he gives expla-
nations, 'explanation'!, Rawls contends, has the same
sense that it has in science, the methodological approach
is the same, and Rawls' preferred explanations are open,
he claims, to tests of a similar sort to what we have
in the empirical science of linguistics. (16)

15 Ibid, p.286.

16 Kai Nielsen, "Philosophic Method," International
Philosophical Quarterly, Vol. xvi, No.3, Sept., 1976, pp.358-9.
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If Rawls is operating from such a background, it should
not come as a surprise then that he should decide to define the
problems and scope of moral philosophy rather differently from
his predecessors. Nonetheless, while the approach itself need
not be faulted simply because it departs from the traditional
ones, it is still very doubtful whether it can actually lead

Rawls beyond what has been commonly referred to as descriptive

ethics., And while descriptive ethics does have its own posi-

tive value in ethical theory, its role is rather limited, For
one thing it cannot lead to the Archimedian point that Rawls
desires; nor can it guarantee the type of justification which
traditional moral philosophers have actively sought. It
cannot provide a justificatory apparatus, as Nielsen put it,
to0 assess moral codes, social structures and conceptions of
society.(l7)
Again, the point here is not that Rawls' conception of
+he nature of a theory of justice is incorrect or inadequate,
or that common convictions and judgments of Jjustice are in-
appropriate as a test for that kind of theory. Despite the
difficulties raised in the preceding paragraphs, his con-
ception of what kind of theory a theory of justice is suppos-

ed to be, may yet be plausibe, Rather, the main issue

here is that Rawls cannot do what he hopes to do within

17 Ibid, p.365.
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the framework of his conception of a theory of justice. From
the remarks noted_earlier, Rawls evidently sees a theory of
justice'as a descriptive-explanatory theory. Hence, like

any of the theories in the spcial and beha#ioral sciences, a
theory of justice should be tested against people's actual
judgments in particular cases. But such a theory cannot be
prescriptive-justificatory all at the same tihe. It cannot
provide rationally defived prihciples against which people's
actual judgments are to be tested for correcthess. Thus as
Kleinberger rightly points out, Rawls' attempt to conflate
these two types of theory is necessarily doomed. To support
thisjclaim, it might be useful at this point to examine Rawls'

formulation of the equilibrium argument.

OUR CONSIDERED JUDGMENTS IN REFLECTIVE EQUILIBRIUM

For‘Réwls; our considered judgments are those judg-
ments which disflay our moral capacities without distortion.
This category of judgments will exclude judgments motivated
by such cdﬁtingencies as fear, ignorance, self-interest, lack
of confidence and the like. By contrast, our considered
judgments are the judgments we make "under conditions favour-

(18)
able for deliberation and judgment in general", By shuttling
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back and forth between these particular Judgments, our con-
ception of the original situation and our proposed moral prin-
ciples, we attain the state of reflective equilibrium. Rawls
demonstrates how this state is attained in justice as fair-

ness as follows:

According to the provisional aim of moral philosophy,
one might say that justice as fairness is the hypothe-
sis that the principles which would be chosen in the
original position are identical with those that match
our considered judgments and so these principles des-
cribe our sense of justice. But this interpretation
is clearly over simplified. In describing our sense
of justice an allowance must be made for the likeli-
hood that considered judgments are no doubt subject

to certain irregularities and distortions despite

the fact that they are rendered under favourable cir-
cunstances. When a person is presented with an in-
tuitively appealing account of his sense of Justice,
(one, say, which embodies various natural and rea-
sonable presumptions) he may well revise his judgments
to conform to its principles even though the theory
does not fit his existing judgments exactly. He is
especially likely to do this if he can find an.ex-
planation for the deviations which undermine his
confidence in his original judgments, and if the
conception presented yields a judgment which he finds
he can accept. From thé standpoint of moral philo-
sophy, the best account of a person's sense of justice
is not the one which fits his judgments prior to his
examining any conception of justice, but rather the
one which matches his judgments in reflective equi-
librium. As ve have seen, this state is one reached
after a person has weighed various proposed conceptions
and he has either revised his judgments to accord with
one of them or held fast to his initial convictions
(and the corresponding conception). (19)

18 Ibid. p.48.
19 Ibid.
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Before turning specifically to the notion of ref-
lective equilibrium, it would be necessary first to indicate
how thié passage answers one important charge that has been
made against Rawls: the charge of Platonism. As mentioned
in Chapter One, P.H.Nowell-Smith, taking a cue from the con-
ditions of the original position and especial}y Rawls' talk
of "moral geometry in the strict sense of the term", alleges

that Rawls' approach in A Theory of Justice is Platonic and

hence he argues that the theory cannot succeed. Perhaps

Rawls may have indeed given this impression. His very attempt
to attain an Archimedian point to judge the whole of morality
sounds rather Platonic. However, a careful reading of his
statement of the reflective equilibrium in the passage cited
above does not support the tendency of platonism. The ref-
lective state is always subject to change. The principles
arrived at are at best contingent. They may give way to other
principles in course of time as new facts emerge. Thus Rawls'
position may in fact coincide more with what Nowell-Smith
himself properly characterizes as the "Aristotelian" approéigz
Those considered judgments that we cling to as both secure and
reliable emerge after a due process of reasoned examination of
facts coupled with & thorough self-awareness and an understanding

of our situation. As Rawls emphasizes, we can make such moral

20 P.H.Nowell-Smith, op. cit., pp.315-7.
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judgments only if we "have the ability, opportunity and the
desire to reach a correct decisioéi%)

.Perhaps it should be pointed out here too, that,
although Rawls recognizes the role of intuition in our moral
Jjudgments, he cannot be associated with pluralistic intui-
tionism. He does not claim that the best account of a person's
sense of justice or the sense of right and wrong is the one
which states his firmest considered judgments prior to his
examination of any systematic philosophical conception of
morality. To arrive at the state of reflective equilibrium,
several factors come into play. The agent must weigh the
facts available to him against a plausible conception of
morality. Also, he must have a clear conception of the ori-
ginal situation together with an understanding of his particular
situation. 1In going through this process he may even be com-
pelled to revise his existing moral judgments when he has
considered these against the constraints of a particular
moral theory.

With these brief remarks about actual or possible
mis-conceptions about Rawls' approach, we now turn specifi-
cally to the notion of reflective equilibrium. The central
issue to be considered is whether this device as it emerges

in the passage quoted above does indeed yield an objective

21 Rawls, op. cit., p.48.
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standard for testing the adequacy of a moral theory.

From Rawls' statement above, and the subsequent re-
marks tﬁereafter, the notion of reflective equilibrium may
be represented as evidence or a condition of validity for a
moral theory. In which case, when a moral theory matches a
set of considered judgments in reflective equilibrium only
then can it be said to be a valid moral theory. But the
meaning of the term '"valid" is yet opaque in this context.
As Peter Singer points out, it is not easy to tell whether
the fact of a moral theory matching a set of considered
moral judgments in reflective equilibrium is to be taken as
evidence of the validity of the moral theory, or rather,
whether the reflective equilibrium is itself a definition of
the validity of the moral theory. If it is the latter, it
then follows that the achievement of a stable reflective
equilibrium is what Rawls means by "vaigg%. Hence all that
is required in the establishment of the validity of a moral
theory is the conjunction of the theory itself with a set of

(23)
considered judgments. Because of the constraint of

22 Peter Singer, op. cit., p.493.

23 I make this conclusion on a rather tentative note.
It would seem that the third and final argument of Rawls'
theory, the argument of congruence does have some important
bearing on the issue of validity. But in view of the.complex
nature of Rawls' work, it is not easy to locate the place and
the effect of this argument in the structure of his theory.
However, this question will be closely examined in Part Two
of this thesis when we come to examine the congruence argument.
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equilibrium, it might be necessary to revise the considered
judgment until a perfect fit is attained between theory and
judgmenté. Although the considered. judgments are supposedly
made under favourable conditions, an intuitively appealing
account of one's sense of justice may yet call for their
revision until they conform to the principles .of such an
account. Here the point of the analogy between linguistics
and moral theory becomes very relevant. For the‘linguist to
attaih a correct theory, his construction must fit the native
speaker's linguistic intutions perfectly. It may be necessary
for him to revise whatevef conclusions he may have reached
earlier in order to attain a perfect fit with the - native
speaker's intuitions. The same applies to the moral theorist.
Should there be any deviations between an appealing account of
his intuition and any moral convictions he may have previously
held, then he must revise‘the latter until he achieves a state
of equilibrium. Again, as'Singer points.out,; this is.quite in
keeping with Quine's model of science. A "correct" scientific
theory is one in which there is a perfect fit between theory
and data. If the scientist can assure himself that he has a

a plausible theory on hand, then he may have to adjust his

(24)

data in order to attain a perfect fit.

24 Ibid. p.49%4,
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However, if these remarks are indeed correct, that is,
if all that the term "validity" means for Rawls is just the
conjunction of theory and first order moral judgments, then
it appears that his theory is quite vulnerable to the charge
of subjectivism (at least the variant of subjectivism alleged
by Singer and Hare). Without some modifications, one can
hardly speak of a moral theory being objectively valid from
such a standpoint since the validity of any particular theory
could well vary according to the one whose considered moral
judgments the theory is tested against. Peter Singer attacks
Rawls rather vigorously on this point. He says

...Rawls is a subjectivist about morality in the most
important sense of this often misused term. That is
it follows from his views that the validity of a moral
theory will vary according to whose considered moral
Jjudgments the theory is tested against. There is no
sense in which we can speak of a theory being object-
ively valid, no matter what considered moral judgments
people happen to hold. If I live in one society, and
accept one set of considered moral judgments, while you
live in another society and hold a quite different set,
very different moral theories may be "valid" for each
~of us. There will then be no sense in which one of us
is wrong and the other right. (25)

One way of responding to this objection is to argue
in the direction of one unique reflective equilibrium for all
men. If all of humanity shared the same considered Judgments,
then any theory that matches the considered judgments of any

individual or groups will also match the considered judgments

25 Ibid.
Hare also refers to Rawls as a subjectivist for the same rea-
sons as those expressed by Singer in this passage.
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of everyone elseS26) However, Rawls does not speculate very ex-
plicitly on such a move; nor does Singer see any good deriv-

ing from it even if Rawls were to do so. Singer argues that

| such an appeal can, at best, only yield inter-subjective

validity.
This point (the charge of subjectivism) is not affected
by the question of whether there is one unique reflect-
jve equilibrium for all men or not (a question upon
which Rawls refused to speculate). Even, if everyone
shared the same considered judgments, this would only
mean that a theory might have inter-subjective validi-
ty: it would not make for objective validity. People
might have judged differently, and then a different
moral theory would have been "valid". (27)

This argument is rather strange. If +the considered
judgment of the whole of humanity is not sufficient to make
2 moral judgment valid, what else can make it valid? If
the validity of a moral judgment is entirely independent of the
considered moral judgments of all human beings, as Singer's
argument clearly implies, in what sense does one speak of a
rational moral judgment? Evidently, Singer is operating with a

unique sense of the term "yalid" (a somewhat Cartesian sense).

26 This is of course not an easy proposition to prove.
We can hardly ignore, as Steven Lukes rightly argues, the
diversity of moral beliefs among men, Perhaps one could
still respond to this by saying that people may yet come to
agree on some common basic moral beliefs if they are pro-
perly informed and if they reason from ideal conditions.
Tt is doubtful nonetheless, whether Rawls would actually
want to proceed in this direction. His social ideal, as
we will come to see, is one that allows different con-
ceptions of the good.

27 Peter Singer, op. cit., . Lok,
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In at least one sense of the common usage of the term, the
co~relation of a particular judgment with the considered
judgmenﬁs of a number of persons is an appropriate condition
for accepting the validity of the former.

Whatever might be the actual merits or the demerits
of postulating one reflective equilibrium for all of humanity,
it seems that Rawls' notion of the reflective equilibrium can
yet be shown to be plausible without such a controversial
appeal. As seen in the preceding section, what Rawls wants to
do in his theory of justice is to account for our sense of
justice, that is, our common sense convictions and judgments
about those things which we normally ccnsider to.be just or
unjust, and the reasons by which we support those convictions
and judgments. To accomplish this task, Rawls wants to for-
malate a set of principles which, when conjoined to persons?':
beliefs and knowledge of the circumstances, would lead them to
make the judgments with their supporting reasons which they
actually make. Rawls, as seen earlier, sees this task as
similar to that of a person trying to construct a linguistic
theory. Perhaps it should be noted here that in trying to
formulate principles that regulate our sense of justice Rawls
is not claiming that we actually invoke these principles when
we explain or justifly our particular judgments of what is just
or unjust. Rather what he means is that those judgments which

we do in fact make could be deductively derived from the
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principles in question if these are applied to the cases in
hand. In which case those judgments which we do make are
actually accounted for once they could be subsumed under
principles which introduce some systematic and consistent
order into tégﬁf

Thus, Rawls' theory, as noted earlierj is a descrip-
tive explanatory theory. Like a linguistic theory it appeals
to "facts". The facts Rawls appeals to are the common-sense
moral convictions and considered judgments whichlpeople do in
fact make. And since his purpose is to explain or account for
the sense of justice that regulates these judgments, it is
unnecessary for him to involve himself in such questions as
whether these judgments are correct, or whether or not they
ought to be held or rendered. As it is in the case of the
linguist, it is sufficient for Rawls to take our considered
moral judgments as given. What is required of him is to de-
lineate the standpoint from which these judgments are to be

considered. And, as shown in the passage cited earlier, the

28 Aharon F.Kleinberger, op. cit., p.122.
What Rawls is trying to do here is not different from what the
linguist or even the physical scientist tries to do. The
covering laws of science and linguistics introduce order into
the observed phenomena they are said to explain. Also an
instructive comparison in this kind of approach within the
realm of moral philosophy is Rawls' mentor, Kant. In formula-
ting the "Categorical Imperative! Kant was not trying to
discover what law we consciously appeal to when we act morally.
Rather he wants to formulate a law or a rule that could ex-
plain those actions that we would noramlly describe as moral.
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judgments that are to be considered relevant from the point
of view of his theory are people's "considered moral Jjudg-
mentsﬁ; These are judgments which people would make with
great confidence, and which are rendered under conditions
favourable for deliberation. From this standpoint, there-
fore, Rawls' theory of justice is the hypothesis that the
principles of justice as fairness will match our considered
judgments, and so describe our sense of just;ce better than
any of the rival conceptions of justéizg Therefore, contrary
to the viewpoint expressed by such critics as R.M. Hare and
Peter Singer, the notion of reflective equilibrium may yet
provide a plausible method for testing the validity of a
moral thecry, if the goal of the moral philosopher is to
provide a descriptive explanation of our moral sense or moral
capacity.

The foregoing considerations would seem to counter any
wholesale condemnation of Rawls as a subjectivist simply
because he appeals to people's moral judgments and opinions
in testing the validity of a moral theory. As suggested
earlier, if the moral philosopher cannot take the substan-
tive Jjudgments of actual moral agents into account, it is
difficult to see what else he might appeal to in constructing

a descriptive theory of morality. It does not appear that

fves Tt

29 Rawls, op. cit., p..48.
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Rawls is doing anything different from what Hare himself has

suggested in the Language of Morals. The way to find out

what kind of principles govern people's moral behavior is,
according to Hare, to look at what they do when they act from
the moral point of view. However, there are still two thorny
ouestlons that one might still ask in connectlon with Rawls'
descrlptlve—explanatory theory of justice. The first question
pertains to his quest for an Archimedian point, and his claim
to have found such a point in the two principies'of justice
as fairness. As noted earlier, in trying to explain or account
for our moral sentiments (sentiments df justice), Rawls wants
to formulate a set of principles from which he could deduce
our actual considered moral judgments. But is there such an
agreement among the considered moral judgments and convictions
of different individuals regardless of such contingencies as
colour, race, creed and historical periods, such that these
judgments and conv1ct10ns can be explained or derived from the
same set of principles (the two principles of Jjustice as falr-
ness)?

| Tt would appear at first that Rawlks may not actually
be thinking of such a wide consensus. As remarked earlier,
Rawls does not speculate explicitly on a unigque reflective
equilibrium for all human beings. In one instance, for -
example, he declares that for the purpose of his book, "the

opinions of the reader and author are the only ones that count.
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(30)

The opinions of others are used only to clear our heads™.

This statement seems to indicate a very narrow consensus:

that of."one" reader of Rawls' theory and Rawls' considered
judgment himself. But, as Singer remarks, what we see here
may only be a matter of style. The very assurance with which
Rawls assumes that the reader (any random regder) shares his
own intuitions can only derive from the assumption that there
is a wide consensus about what is just and what is unjégiz
Recall an earlier remark by Rawls concerning fhé constraints
on knowledge at the original position. By "bracketing®" all
the particularities that differentiate individuals from one
another, a choice by one person chosen at random will necessa-
rily coincide with the choice any person would make in the
original position. Similarly, if the intuitions of any rea-
der chosen at random on justice will coincide with Rawls' own
intuition, then it must be the case,if such an approach is to
be justified, that there is a wide consensus among people with
regard to these intuitions. But is this really true? Do
people as a matter of fact have the same considered judgments
about what is Jjust and what is unjust, regardless of what

other beliefs they might have and the type of society in which

they live?

30 Rawls, A Theory of Justice, p.50,

31 Peter Singer, op. cit., p.495.
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This question cannot be answered in the affirmative.
As Steven Lukes rightly observes, there is a diversity of
view-point among people from one society to another about what
is just or unjust. The "we' and "our" to which Rawls makes
frequent appeals, can only refer to a tiny segment of the
human race, because, ordinarily, "we" manifestly do not agree.
According to Lukes, Rawls' 'we" and Your" are, in effect, no

more than the relatively well-educated group who(co?stitute
. ‘ 3 2
generally the "liberal-social democratic consensus™. These

are people who seek a world

...where there would be less inequality of wealth,
no inherited privilege, no educational discrimina-
tion against social groups or the economically
disadvantaged, no unearned income except on the
basis of need, no inequality of reward except those
based on need, merit, and contribution to the common
good, equality of opportunity, no deference not
based on praise, the authority of positions to be
mutually agreeable in advance of their being occu-
pied, maximum consultation before administrative
decisions and unlimited comparisons between social
positions in the bringing of claims against one
another. (33)

The force of Lukes!' criticism will become evident when we come
to review Rawls' index of primary goods. Although Rawls would
have us believe that the primary goods are just what people

will seek if they are rational, they are, in actual fact, no

32 Steven Lukes, "Relativist Cognitive and Morals™".
Arist. Society Supp., 48, (1974), p.182.

33 Ibid.
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more than the things typically sought by Western liberal
democrats.

B Now, if Lukes is correct, that is, if there is no
common consensus among people in general on considered judg-
ments about justice; and if it is indeed the case that the
considered judgments which Rawls has in mind (the ones he is
offering for the test of justice as fairness) only reflect the
values of Western liberal democrats, does it not follow then
that the validity of his theory can only be relative to the
moral opinions of a particular group of people? Does this
not further indicate the need if we are to attain a genuine
Archimedian point, for various sets of principles or theories
of justice to account for all the disagreements in people's
considered judgments about what counts as just?

Within the present Western societies, there are, as
Lukes points out, "ultra-conservatives, clerical authorita-
rians, Empire loyalists, individualist liberals, anarchists,
radical egalitariané%?) Evidently, the considered judgments
of-anyone in these societies would differ essentially from
those of Rawls' liberal men. And if this is the case, how
can the reflective equilibrium reached by anyone in the
latter societies coincide with the one reached by Rawls' men?

Should they not coincide, why must we prefer one to the other?

34 Ibid.
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Perhaps one might respond here that Rawls' considered judg-
ments should be accepted because they are "the right ones,

the most rational, the correct ones, the ones reasonable men
should acceéigf It might be possible to argue in this
direction. But Rawls has not done so, nor is it certain
whether he can actually do so within the framework of his
theory. If he intends his theory to be descfiptive-explanatory,
then he cannot at the same time be preoccupied with thé ques-
tion of whether the actual judgments and convictions he wants
to account for are correct, or whether or not they ought to be
held. He must accept these judgments as given and then pro-
ceed to account for them. ’

Rawls seems to anticipate this objectionl For
jnstance he admits rather explicitly that he does not have a
conclusive answer to the challenge of pluralistic intuitionism.
However, it is his belief that at least one educated person's
(who happens to be himself ) views about justice do coincide
with the principles of justice as fairness. This is obviously
true. But how such a 'one' man agreement could yield an
Archimedian point remains #ery unclear.

The second question raised by Rawls' descriptive-

explanatory‘hypothesis pertains to the relevance of his device

35 Ibid.
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of the original contract. If the two principles of justice

as fairness are to be considered as a descriptive-explanatory
hypotheéis which must be tested against people's actual moral
Jjudgments and convictions in order to determine the validity

of these principles, how does the justificatory role of the
original position enter into the picture? It is not the en-
tire construction of the original position that is being called
to question here. From the standpoint of a descriptive-
explanatory theory of justice, Rawls might still need an ori-

ginal position as a way of discovering what principles actual

moral agents would in fact endorse, and also, what motivational
considerations would lead them to endorse such principles. But
this is only a question of discovery and not a question of

justification. The analytic role of the original position as

expounded in Chapter One fits into this descriptive role. Also,
as Kleinberger points out, the contractarian strategy in a
descriptive role would be a "way in which one may light upon a
fruitful and promising hypothes£g?z The question is that of
psychology and not logic. But the question of Jjustification,
by contrast, is essentially that of logic. Within the scienti-
fic framework it involves the testing of the truth or validity
of an hypothesis by its observational consequences, regardless

(37)
of how the hypothesis has been generated. The primary concern

.
e

36 Aharan Kleinberger, op. cit., p.123.
37 Ibid. p.124.
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here is not what principles would form the hypothesis but why
the principles contained in the hypothesis must be accepted.
The social contract does not have any useful role to play in
such a question since its main concern is to find out what
principles would best describe a well-ordered society of moral
persons,

Rawls however, wants his contractarian account of jus-
tice to be at one and the same time descriptivé-explanatory as
well as prescriptive-justificatory. His remarks about what
kind of theory a theory of Jjustice and morality ought to be,
indicate a move in the direction of a descriptive-explanatory
hypothesis, Here the analogy between the moral philosopher and
the linguistic theorist is very crucial. Both theorists as it
were are pre-occupied with an attempt to formulate principles
or theories that would correctly explain first order linguistic
intuitions of the native speaker (in the case of the linguist),
and first order moral intuitions of moral persons (in the case of
the moral philosopher). The first order intuitions in both cases are
taken for granted or considered incorrigible, But in the
statement of the reflective equilibrium, as cited earlier,
Rawls does not consider the actual judgments and convictions
of moral persons as incorrigible. The principles of Jjustice
are to prescribe what opinions and judgments persons may have
in particular instances. Should there even be a conflict

between one's existing judgments and an intuitively appealing
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account of one's sense of justice, then the former ought to
be adjusted to fit the latter.

When a person is presented with an intuitively appea-

ling account of his sense of justice (one, say, which

embodies various reasonable and natural presumptions),

he may well revise his judgments to conform to its

principles even though the theory does not fit his

existing judgments exactly. He is especially likely

to do this if he can find an explanation for the

deviations which undermines his confidence in his

original judgments and if the conception presented

yields a judgment which he finds he can n?wsﬁccept.

3
It seems rather obvious from this remark that the
validity of a moral theory does not rest merely in trying to
capture and account for the actual considered judgments that
people do in fact make. Rather, a particular theory of jus-
tice is considered justified'only when its principles cor?ectly
3

prescribe what our moral opinions and judgments ought to be.
The primary goal of Rawls' contractarian strategy is to
achieve the latter type of justification. The choice of the
two principles of justice as fairness in the original posi-
tion is to constitute the justification of these principles.
By appealing to these principles Rawls wants to provide a
strategy for assessing the justness of basic institutions

and for judging all moralities. However, from the argument

38 Rawls, op. cit., p.48

39 And how is this finally ascertained? Here is
where the problems or approach of intuitionism seem to remain.
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in the previous chapter, it seems evident that the design of
Hawls' original position does not guarantee the emergence of
principies which must be accepted from the moral point of
view,

One of the fundamental errors in Rawls' moral metho-
dology is his failure to distinguish between the two types of

theories he was trying to present. Rawls tries to conflate

both types of theories into one by means of his notion of
reflective equilibrium. To attain the state of equilibrium
an individual would shuttle between the principles of justice
and the underlying account of the initial contract situation,
on the one hand, and his considered convictions of justice,

on the other. One is at liberty to alter the conditions of the

contractual circumstances, and if the need arises, one may even
withdraw one's previously held considered judgments or try to
fit them into a more satisfactory conception of justice. Rawls
of course fails to tell us what specific criteria must control
these shuttlings and revisions. The individual is only
required to shuttle and revise his judgments in order to bring
them in line with "an intuitively appealing account of his

(40)
sense of justice'", But then Rawls is yet to tell whether such

an intuitively appealing account of a person's sense of justice
will necessarily coincide with that of someone else; and if it

does, why it does.

40 Rawls, A Theory of Justice, op. cit., p.48.
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Thus, it would seem that, whereas the very idea of
appealing to the considered moral judgments of actual agents
in tesﬁing a moral theory, is by itself a plausible strategy,
Rawls' failure to distinguish the proper context in which such
a method can be used has diminished its effectiveness. In
fact, the failure to articulate this distinction has led to
some very important confusions about the entire argument of
the reflective equilibrium, especially how it relates to
other arguments in justice as fairness. There are three
arguments characterizing the notion of justice as fairness
(contract, equilibrium and congruence). Although each of
these arguments deals with specific aspects of the theory, it
is doubtful whether Rawls actually intends any of them as a
sufficient condition for the validity of his theory. Rather,
it would seem that each of the three arguments is intended as
a mutual support for the other: the reflective equilibrium
as a support for the contract argument, and the congruence as
a support for both the reflective equilibrium and congruence
arguments. Rawls says quite explicitly that a moral theory
that does not take into account the consequences that might
follow from it, is irrational and crazy. Hence, one of the
conditions of validity for a moral theory is the probable con-
sequences that might result from it: its congruence with
human good. And to show that justice as fairness is congruent

with human good, Rawls initiates the congruence argument which
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occupies the entire third section of A Theory of Justice.

Thus, one of the features that must be considered in assessing
the moral methodology of Rawls is the congruence argument,

' This is the final justification of justice as fairness. This
feature will be examined in Part Two of this study.

Meanwhile, one might conclude that some of the serious
criticisms which Rawls' moral methodology has drawn, arise
mainly because of the unclarity of the statusyof his theory.
Rawls has not been very helpful in helping his readers deter-
mine what model of theory he is developing in a theory of
justice. This general survey of the main features of Rawls!
theory will conclude with an examination of the two principles

of justice as fairness.




CHAPTER THREE
THE PRINCIPLES OF JUSTICE AS FAIRNESS

' Hitherto, the focus of this survey has been the
theoretical considerations which Rawls advances in support
of his principles of justice. The goal has been to assess
the validity of Rawls' methodological procedure. In this
" chapter we take a look at the principles theﬁselves. We
recall from our earlier discussion that Rawls considers his
two principles of justice established.,if the& would be chosen
'by the parties in the original position, and, if they would
conform with our ordinary considered judgments duly pruned
and adjusteé%) Now to what extent have these two cohditions
been met? Emphasis in the following discussion. will focus
on the second condition: Is it the case that the two prin-
ciples of justice as fairness do in fact illuminate and make
precise most people's considered judgments about justice?
Also, do these principles help reveal in anyway a basic struc-
ture and coherence underlying our ordinary intuitions about
justice?‘ We begin our examination with the first principle

of greater equal liberty.

1 Rawls, A Theory of Justice, p.20
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THE PRINCIPLE OF GREATEST EQUAL LIBERTY
RESTRICTION OF LIBKRTY FOR THE SAKE OF LIBERTY:

All througn nis book, Rawls emphasizes a distinction

between liberty and other primary social goods. His special

conception of justice is very explicit about this distinction.
Unlike the general conception of justice, tne special concep-
tion embodies a priority rule which assigns to liberty a prio-
rity which forbids its(liberty) restriction except for tne sake
of liberty:

Each person is to have an eaual right to the most
extensive total system of equal basic liberties
compatible with a similar system of liverty for
all.... Liberty can be restricted only for tne
sake of liberty. There are two cases: (a) a less
extensive liberty must strengthen tne total system
of liberty shared by all; (b) a less tnan equal
liberty must be acceptable to those with the lesser
i liberty. (2)

Rawls intends the special conception to govern societies

whose evolution has reached suca a voint that, according to him,

(3)

"the basic wants of individuals can be fulfilled", and social

conditions permit "the erfective establisnment of fundamental
(L)
rignts". 1n the absence of such favourable conditions, then

2 Ibid. p.302
3 Ibid. p.543.
L Ibid. p.542.
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equal liberty may be denied, if tnis would help "raise the
level of civilization so that in due course these freedoms
can be enjoyed".(S) Liberty is only to be restricted for tne
sake of liberty itself.

To enter into a deevner meaning of tnis complex doctrine,

it might be necessary to take into account not only what Rawls

says expressly about liberty, but also wnat he says about such
notions as individual autonomy, natural duties, obligations
arising from tne principle of fairness and the common goed or
common interest. These notions -- in particular, individual
autonomy will help us see more clearly both tne background from
which tne principle of greatest equal liberty enierges, and now
it differs in scope from its earlier version: the general

(6)

principle of liberty in Rawls' earlier navers. A main reason --

to cite an imnortant case in point -- why the contract approach
arpeals so strongly to Rawls stems from nis belief that the con-
straints of rirght and fairness require that people should submit
to procedures and institutions only if, given the opportunity,
they would in some sense nave acreed in advance on the nrinciples
to whicn they must submit. He declares tnat "a society satis-
fying the principles of justice as fairness comes as close as a

society can to being a voluntary scheme, for it meets the principles

5 Ibid. p.l52.

6 John Rawls, "Justice as Fairness", Philosopnical Review
Vol.67, 1958, 164-9L.
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which free and equal persons would assent to under circumstan-

(7)

ces that are fair". Thus, as Thomas Nagel rightly observes,
the "fundamental attitude toward persons on which justice as
fairness'depends is a respect for their autonomy or Freedom."(a)
The precise task of the principle of the greatest equal liberty
is to capture and preserve this autonomy.

One other initial observation that may yet be made is

the apparent similarity between Rawls and Herbert Spencer on

the notion of liberty. In his Social Statics, Spencer con-

ceives the law of equal liberty as an elementafy truth of ethics.,
"Every man", he says, "has freedom to do all that he wills, pro-
vided he infringes not the equal freedom of any other man".(9)
This assertion seems to translate adequately the general idea
in Rawls' claim that liberty can only be restricted for the sake
of liberty itself.

However, Spencer's principle has been vigorously criti-

cized by Sidgwick in the Method of Ethics. Sidgwick argues that

the principle fails to account for some of the most obvious res-
trictions on liberty, which are required not to promote greater
liberties but to protect individuals from harm and to secure

other material benefits. For example, several societies, as

7 John Rawls, A Theory of Justice, p.13.

8 Thomas Nagel, "Rawls on Justice", Reading Rawls, p.4.

9 Herbert Spencer, Social Statics, p.56.
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Sidgwick points out, forbid the institution of vrivate pro-
verty in order to safeguard tne public interest: Having the
| rignt to own a tning privately is to have tae liberty to use
that th%ng in ways denied to others.(lO)

Rawls anpears to nave taken Sidgwick's criticism of
. -

Spencer into account in A Theory of Justice.' While his general

principle of equal liberty as it appears in nis earlier writings
méy indeed be similar to the one criticized by Sidgwick, his
special formulation of the same principle in his book tries to
avoid these difficulties. 1In the latter formulation, Rawls
refers not simnly to "liberty" but to "basic liberties". These
basic liberties, as H.L.Hart points out, are tne sort of things
botn legally réCOgnized and protected from interference in our
society.(ll) Tnus Rawls' revision of the equality of liverty

principle in A Theory of Justice would seem to render the prin-

ciple immune to the type of criticism which Sidgwick raises
(12)
against Spencer's formulation of it. Perhaps wnat we need

to do now is to probe the claim that "basic" liberties can only

10 Henry Sidgwick, The Methods of Ethics, 7th edition,
pp.275-6; pp.297-9.

11 H.L.A.Hart, "Rawls on Liberty and its Priority"
Heading Rawls, ».235,

12 While this revision may indeed enable Rawls to avoid
tne sort of criticism raised by Sidegwick, it does raise some
questions of its own. For instance, does tne change in thne
formulation of the liberty principle in Rawls' book indicate a
change in view point? Or, is the principle of liberty in
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be restricted for the sake of greater basic liberties. The
question to ask here is rather straightforward: do reflective
persons only restrict basic liberties for the sake of more
basic liberties? In other words, is it always wrong to res-
trict basic liberties for any other reason apart from
increasing basic liberties?

To discuss this question effectively; it is necessary
to have a precise representation of what the claim itself is.
What does the idea of restricting "basic liberties for greater
extent of basic liberties™ convey? What are basic liberties,
and how does one distinguish them from other kinds of liberties?
Rawls does not provide any substantive definition of what he
means oy "basic liberty". Rather he suggests a range of wnat
may be regarded as basic liberties with a number of examples.
These examples include (a) the restriction of individuals’
liberty to interrupt communication in a debate (the liberty to
speak just when they want without rules governing when they may

speak), (b) the restriction of the freedom of individuals through

A Theory of Justice still the same as the general principle,
in which case, under the priority rule attached to it, no form
of liberty may be restricted except for the sake of liberty?
There are several indications in Rawls! book that one might
interpret as a real change in theory. For instance, Rawls
does not go into the trouble of attempting to reconcile the
admission of private property as a liberty with any general
principle of maximum equal liberty. 4lso, by making a dis-
tinction between liberty and the value or worth of liberty
(a distinction which Norman Daniels effectively criticizes
as being arbitrary - see "Equal Liberty and Unequal Worth of
Liberty" in Reading Rawls, pp.259-263), Rawls tries to pro-
vide a new meaning to the requirement that the right to hold
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military conscription in times of Jjust wars undertaken in
defence of free institutions, and (c) the restriction of
the right to shout out at will in such public places as
theatréé, auditoriums, churches and the like and thereby
interrupting a cinema, a play, lecture or church service.
While these examples do appropriately illustrate Rawls'!
principle, his interpretation of them, as H.L.A. Hart and
Kai Nielsen point out, are quite mislead§ié? While people
generally would agree that such restrictions are indeed ne-
cessary, it is doubtful whether the restrictibns'would be
seen by every reflective person as an attempt to increase
greater basic liberties. Let us consider the example of the
restriction of freedom:of speech in a debate.

Rawls cites the introduction of rules of order in a
debate as a typical example of restricting basic liberties for

the sake of greater basic liberties. He argues that while the

property must be equal thereby eliminating the problem wnich
Spencer ran into. Rawls also insists repeatedly that while he
recognizes the right to private property as a liberty, the
choice between capitalism and state ownership of the means of
production is left quite open by the principles of justice (see
pp.66, 273-4). If these observations are correct, then one
might say that the reformulation of the liberty principle is
not just a change in language but a change in perception.
Unlike the general principle, it focuses entirely on basic
liberties. Now, should this indeed be the case, is one then
to expect another principle that would regulate the less than
basic liberties? It is not immediately clear how Rawls would
want to respond to this question, nor is it evident that the
second principle (the difference3 is specifically designed to
deal with the latter category of liberties.
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- basic liberty of individuals to speak just when they want may
appear restricted by the rules of order in a debate, the res-
triction aims at, and actually procures greater liberty for
individuals to say and advocate what they want. The aim of
the restriction, he says, is to gain the very freedom of
speech it restricts:

...Certain rules of order are necessary for intelli-
gent and profitable discussion. Without the acceptance
of reasonable procedures of inquiry and debate, freedom
of speech loses its value.... While rules of order
limit our freedom, since we cannot speak whenever we
please, they are required to gain the benefits of this
liberty. Thus the delegates to a constitutional con-
vention, or members of the legislature, must decide how
the various liberties are to be specified so as to yield
the best total system of equal liberty. They have to
balance one liberty against another. The best arrange-
ment of the several liberties depends upon the totality
of limitations to which they are subjected, upon how
they hang together in the whole scheme by which they
are defined. (14)

This example indicates two conflicting liberties: the
liberty to communicate one's thought in speech and the liberty
to interrupt communication. Even though the latter might seem
rather negative, there are instances in which an individual
can rationally exercise his autonomy by way of interrupting

communication. (Recall the parliamentary practice of interrupting a

13 H.L.A. Hart, op. cit., Kai Nielsen, "The Priority of
Liberty Examined™, The Indian Political Science Review, vol. xi,

Jan., 1977, pp. 48-59,
14 Rawls, & Theory of Justice, p.303.
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speaker "on noint of order"). iHowever, wnen one takes into
account, the very purpose of naving a debate (to thrash out

issues of mutual concern) then it becomes rathner obvious that
the liberty to communicate one's tnought orderly in speech is
more orofitable and aence desirable. Thus Rawls is quite correct
in suggesting tnat the liberty to interrupt eommunication can

be legitimately restricted in favour of tne liberty to communi-
cate in speech. However, as Hart points out, tnere is something
yet misleading in the way Rawls stresses the notion of liberty

in tnis rather straight forward example :

It seems.... misleading to describe even tne resolution
of tne conflicting liberties in this very simple case
~as yielding a "greater" or "stronger™ total system of
liverty for tnese phrases suggest tnat no values other
than liberty, and dimensions of it, like extent, size,
or strength, are involved. Plainly wnhat such rules of
debate nelp secure is not a greater or more extensive
liberty, but a liberty to do something wnich is more
valuable for any rational person than the activities
forbidden by t1e rules, or, as Rawls nimself says, some-
tning more "profitable". So some criterion of tne value
of different liberties must be involved in the resolu-
tion of conflicts between them; yet Rawls speaks as if
the system "of basic liberties' were self-contained and
conflicts within it were adjusted witnout avpeal to any
other value besides liberty and its extent. (15)

Hart's argument is quite convincing. As mentioned above,
any thoughtful verson will, on reflection, agree that the liberty
to communicate one's thougnt in speech in a debate should over-

ride the liberty to interrupnt communication. But the basis of

15 Hart, op. cit. pp.239-240.
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such an agreement is not always to enhance or secure greater
liberties but to pursue the common objectives which led to the
debate in the first place. In fact unless one is appealing

to the "greatest happiness to the greatest number" principle
it is difficult to see how the restriction on liberty here
could be shown as aiming at a greater extent of liberties for
everyone. For one thing there may be individuals who only
want to exercise the liberty to interrupt communication. The
liberties of such individuals can hardly be séid to be increa-
sed, if the only liberty they choose to exercise is restricted.
Perhaps we might want to say that if such individuals are ra-
tional then they ought to seek the liberty to communicate in
speech and not exercise the liberty to interrupt communica-
tion. But even then we still need to take into account what
these people want as a matter of fact. If interrupting com-
munication is quite consistent with the end they seek, then
we have no basis, at least not from Rawls! point of view to re-
gard them as irrational. Thus, Hart seems to be perfectly
justified in indicating that even in such a relatively simple
example as tne rules of order in a debate, it is not so ob-
vious that tne purpose of restricting the freedom of speech

is simply to regain the same freedom. These rules aim at se-
curing liberty not as an end itself but as a means to do what-
ever the debaters want to accomplish (that which they consider

more valuable than the liberty to disrupt communication). We
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do not arrive at such restrictions by a mere intuitive com-
parison of one liberty with another. Rather what we do is

to balance the benefits of each liberty against the benefits
of the other. And, a decision is made in favour of the Li-
berty whose benefits are more in keeping with the overall ob-
Jective of the debate. The reasoning process is essentially
utilitarian. Rawls himself seems to be well aware of this
fact especially when he resorts to such phrases as "profita-
ble discussion", "benefits of this liberty" e£c;, in the sta-
tement of his example.

Rawls' claim (that liberty can only be restricted for
the sake of liberty) becomes even more vulnerable when we con-
sider conflicts that are more complex than the one suggested
in the debate example. As mentioned above, people would
generally agree on reflection that the liberty to interrupt
communication in a debate should be restricted in favour of
tne liberty to communicate our thought in speech. But should
we consider a more complex case, say, one involving conflict-
ing liberties in a constitutional arrangement, it is not so
evident that a consensus can easily be reached. Suppose, as
Nielsen remarks, we consider the conflict concerning liber-
ties implicit in two conflicting proposals in designing in-
stitutions. One proposal allows for unlimited majority rule,
and the other restricts majority rule through some constitu-

(16
tional device. Rawls of course ovts for constitutional limi-
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tation on majority rule in the hope that this option can be
effectively justified by an appeal to greater equal liberty.
But this is not so evidently the case. Rawls himself admits
that reasonable persons may yet mutually disagree with one
another about the value of the conflicting liberties in a
situation as this, and this in turn will affect their percep-
tion of the conflict itself. For instance, classical liber-
als would be inclined to attach more intrinsic importance to
liberty of conscience and freedom of the persbn tnan politi-
cal liberties. As such, they could, in a choice situation,
opt for a sovereign rule (provided the latter guaranteesthe
rule of law, liberty of conscience and freedom of person to
unlimited majority rule). But more progressive liberals sucn
as Rawls himself would hardly opt for thnis. They would in-
stead prefer political liberties even if this in turn meant

a lesser extent of liberty of conscience. Now how do we re-

solve such a conflict by simply appealing to greater equal

liberties? How does one tell which of tne two options would
lead to greater equal liberties without appealing to some
other consideration. Rawls of course wants us to assess
"the relative total importance of the different liberties".
But "total importance" as regard to wnat? To conduct such

an assessment, as Nielsen points out, an appeal must be made

16 Kai Nielsen, op. cit., p.52.
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to other considerations apart from considerations of liberty

and some of tnese would seem at least to be to utilitarian

(17)

considerations. But if this is indeed our final resort, does
it not raise a question about the priority of liberty princi-
ple? 1If tilere is no other means of resolving conflicting
basic liberties except to appeal to some util}tarian consi-
deration (value or benefits of basic liberties) then it is not
just plainly true that basic liberties can only be restricted
for greater equal basic liberties.

- .Rawls does have a response to this objection. He
notes that such complex situations of conflicting liberties
are not common place. And when they do arise, it should be
possible to find a constitutional procedure that would pro-
tect both the principle of participation as well as the other
liberties. We might apply wnhat he refers to as "the prin-
ciple of mutual advantage".

Fortunately however, we do not often have to assess
the relative total importance of the different 1li-
berties. Usually the way to proceed is to apply the
principle of equal advantage in adjusting the com-
plete system of freedom. We are not called upon
either to abandon the principle of participation en-
tirely or to allow it unlimited sway. Instead, we
should narrow or widen its extent up to the point
where the danger to liberty from the marginal loss
in control over those holding political power just
balances the security of liberty gained by the
greater use of constitutional devices. The deci-
sion is not at all or nothing affair. It is a
question of weighing against one another small
variations in the extent and definition of the dif-
ferent liberties. Tne priority of liberty does not
exclude marginal exchanges within the system of
freedom. Moreover, it allows although it does not
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require that some liberties, say those covered by
the orinciple of participation, are less essential
in that their main role is to protect the remain-
ing freedoms. Different opinions about tne value
of liberties will, of course, affect how different
persons think the full scheme of freedom should be
arranged. Those who place a higner worth on the
principle of participation will be prepared to take
greater risks with tne freedoms of the person, say,
in order to give political liberty a larger place.
Ideally these conflicts will not occur and it should
be possible, under favourable conditions anyway, to
find a constitutional procedure that allows a suf-
ficient scope for the value of participation without
Jjeopardizing the other liberties, (18§

Apart from the fact that Rawls is rathef vague on
what this "principle of equal advantage" is and the considera-
tions underlying it, this response still leaves intact the
objection which Hart and Nielsen have so well articulated.

How can one conceivably conduct such an exercise of weighing
and balancing the value of the conflicting liberties if the
final appeal is liberty itself? Consider two types of demo-
cratic institutions A and B. Instituion A allows for grea-
ter liberty of conscience while institution B allows unlimi-
ted majority rule. Now how does a person tell which of these

two institutions makes for greater total liberty? Rawls in-

sists that the priority of liberty principle allows trade-

offs in basic liberties. This is fair enough. Such trade-

17 1Ibid.
18 Rawls, A Theory of Justice, p.230.
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offs are not uncommon in everyday life, But precisely how

does one do this if the one and only consideration is to increase
the greater extent of liberties? If the exponents of insti-
tutions A (the classical liberals who place a higher premium

on the liberty of conscience_and the freedom of the person as
against political liberty) sould accept any trade-off, there
does not seem to be a sure way in which these same people can
end up with a greater extent of basic libertiés. The same app-
lies to the defenders of institutions B. Indeed, should both
groups make some trade-off in liberties, they’might be able to
evolve a system that would better fulfill their collective interests
and needs, But this is not the issue., Tor Rawls, the important
thing is to see which of the two institutions would make for a
more extensive system of liberties, It does hot seem <that there
is a sure way to know this, if all we have for a frame of refer-
ence is liberty itself., Rawls' note of optimism at the end of
the text does not throw any new light on the situation., Saying
that "ideally these conflicts will not occur" is not to tell us
how we are to resolve them if and when they do occur. Also,

his earlier remark that when such conflicts occur, we could
find out what a representative equal citizen would find it
rational to prefer is equally unconvincing, Apart from the

fact that the latter is a standard utilitarian procedure (a
procedure that Rawls explicitly rejects), such an appeal

would only work if there is a sure way of defining the common
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interests of the parties, This might be possible with regard
to the restrictions imposed by the rule of debate. Those who
would want to press for the liberty to interrupt communication
could be shown to be irrational by merely appealing to what a
representative person would, on reflection, consider to be the
goal and purpose of a debate. |

Here a consensus might easily be reached. But in the
latter case of the constitutional arrangements, a consensus is
not so easily attainable, Besides, as Hart riéhtiy observes,
"it would be quite wrong to generalize from this single case
(debate); other conflicts between basic liberties will be such
that different resolutions of the conflict will torrespond to
the interests of different people who will diverge over the
relative value they set on the conflicting liberties. In such
cases,.there will be no resolution which will be uniquely
selected by reference to the common good". (19)

Thus Rawls' principle of the priority of liberty seems to
encounter serious difficulty from the very onset. Unless
an appeal is made to some utilitarian consideration, one
can hardly avoid arbitrariness in the restrictions of
basic liberties. It is almost impossible to know the repre-
sentative person's rational preferences; nor can one tell

how such preferences might yield a greater system of liberties

19 Hart, op. cit., P. 241
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It is true, as was mentioned earlier, that reasonable
people do make trade-offs in liberties in everyday life. While
some of these trade-offs are made with a view to obtaining
greater liberties, liberties are also restricted in a direct
attempt to procure material’benéfits. In legal proceedings, a
person might’waive some of his rights in return for more exten-
sive rights. But as Hart has convincingly argued, liberties are
aiso waived or restricted to promote such material benefits as
good health, prevention of bodily suffering and economic well
being.

Rawls' uncritical acceptance of certain ideals of
liberalism does not allow him mucli room to manoeuvre on this
point. For instance, as mentioned earlier, his acceptance of
the notion of contract as the appropriate model for a theory of
social justice, and in fact, as also a possible basis for con-
structing a theory of justice between individuals reéts upon the
assumption that it is only fair to require autonomous indivi-
duals to submit to procedures and institutions only when they
must have previously agreed (in some sense) on what principles
to adopt. Thus the notion of individual autonomy is very
crucial in his thought experiment.

Individuals can be said to have made a rational choice
only if the principle on which they chose is autonomous. For him
(Rawls), as it is for Kant, "...a person is acting autonomously

when the principles of his action are chosen by him as the
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most adequate possible expression of his nature as a free
and equal rational being. The principles he acts upon are
not adoﬁted because of his social position or natural endow-
ments, or in view of the particular kind of society in which
he lives or the specific things that he happens to want. To
act on such principles is to act heteronomo&igg. Thus by
imposing the veil of ignorance, Rawls believes that he has
successfully deprived "the persons in the original position
of the knowledge that would make them choose heteronomous
principigéh.

Perhaps individual autonomy is indeed crucial to the
evolution of principles of justice and fair play. But, given
Rawls' specification of autonomy above, does any man ever act
autonomously? The real world as it exists is one in which
individuals, while cherishing their autonomy, are nevertheless,
prepared to restrict it in the interest of other values as
common sense and circumstance dictate. It seems rather arbi-
trary for Rawls to insist that liberty or autonomy must always
override all other values: (at least he has not argued for
this). In the examples of the rules of debate mentioned ear-

lier, while it is indeed important for us as moral beings

that where important issues are under consideration, we want

20 Rawls, A Theory of Justice, p.252,

21 Ibid.
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the debate to be fair, the fairness of the debate is not an
end in itself but a means toward the resolution of the issues
being considered. Hence common sense as well as the nature
of the issues may constrain the parties ﬁo, on some occasions,
override the factor of indiVidual autonomy and proceed to a
constructive debate along what Rawls might call heteronomous
approach. Both approaches could be quite consistent with our
ordinary considered judgments depending on the prevailing
circumstances.

A father of a family who waives some of his liberties
in the interest of peace in his family need not be seen to be
doing so for greater liberties. And, there is no reason to
regard such a restriction as irrational just because it does
not aim at greater liberties. Thus, contrary to Rawls' claim,
the principle of the priority of liberty may not make an equal
appeal to every rational person as being uniquely rational.

We now turn to the difference principle.

SECTION TWO
THE MAXIMIN CRITERION

The second principle of justice as fairness is di-
rected specifically to other "primary goods" apart from li-
berty and self-respect, to the extent that the distribution
of these primary goods is affected by the basic structure of
social institutions. Since Rawls expects us to reason from

the standpoint of a well-ordered society of free and equal
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moral persons, we might naturally suppose that all the social
primary goods, especially income and wealth ought to be
equally distributed: that is, every person should receive
an equal share of all other social primary goods along with
basic liberty'and self-respect. An equal distribution of
these assets would seem to be much more in keeping with the
eduality of free moral persons. However, as Rawls points
out, we need to go beyond the equality of liberty principle
in view of the organizational requirements and the constraints
of eccnomic efficiency in the society. Hence there is a need
for a criterion of distribution that allows certain inequa-
lities:

...Society must take organizational requirements and

economic efficiency into account. So it is unreasona-

ble to stop at equal division. The basic structure

should allow inequalities so long as these improve

everyone's situation, including that of the least ad-

vantaged, provided these inequalities are consistent

with equal liberty and fair opportunity. Because we

start from equal shares, those who benefit least have,

so to speak, a veto; and thus we arrive at the dif-

ference principle. (22)

Thus, concerning such primary goods as income, wealth,

power and authority, the second principle of justice as fair-
ness directs that "social and economic inequalities are to be

arranged so that they are both (a) to the greatest benefit of

the least advantaged and (b) attached to offices and positions

22 John Rawls, "A Kantian Conception of Equality",
Cambridge Review, February 1975.
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(23)

open to all under conditions of fair equality of opportunity.
Although the second part of this principle may be classified
as an independent criterion, it shall be ignored hereafter
since its relevance is essentially duplicated by the greatest
equal liberty'principle. The emphasis, rather, will be on
the first part which Rawls refers to as the "difference
pfinciple". Before considering any serious objections to the
principle, it might be useful to illustrate how Rawls con-
ceives its superiority over the principle of utility.

There are, according to Rawls, several initial (prima-
facie) reasons that support the choice of the difference
principle (the maximin criterion) over the principle of utility
in the original position. First, under the special features
of tne original position, the choice of the maximin criterion
does not demand excessive risk on the part of the contractors:
the information requirements for its application is far less
than that required for the‘application of the utility princi-
ple.

...much less informatioh is needed to apply the maxi-
min criterion. Once the least-favored group is iden-
tified, it may be relatively easy to determine which
policies are to their advantage. By comparison it is
much more difficult to know what maximizes average
utility. We reocuire a fairly precise way of compar-
ing the utilities of different social groups by some

meaningful standard, as well as & method of estima-
ting the overall balance of gains and losses. In

23 Rawls, A Theory of Justice, p.83.
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application this principle leaves so much to judgment
that some may reasonably claim that the gains of one
group outweigh the losses of another while others may
equally reasonably deny it. This situation gives
those favored by existing inequalities an opportu-
nity to exploit their advantage so that, as a result,
inequalities are likely to be excessive, undermining
the justice of the system. (24)

The reasoning in this passage does not seem very de-
cisive as Rawls himself subsequently admits.: L1f it is assu-
med, as he does, that a person's utility is affected predo-
minantly by such contingencies as liberties and.- opportunities,
income and wealth, and if it is the case that everyone has
normal physical needs, it should be possible to compare the
utilities of different social groﬁps. An appeal to tne pri-
mary goods would seem to be equally effective within a uti-
litarian framework for the purpose of assessing the overall
balance of gains and losses. Perhavs the exercise may indeed
be more cumbersome in the case of finding out what maximizes
average utility. But this(at best would be a practical and

25)
not a theoretical difficulty. It should not make the utility

principle any less valid than the maximin criterion.

21, John Rawls, "Some Reasons for the Maximin Criterion",
American Economic Ass. May 1974, pp.lh3-L.

25 Rawls' definition of the utility principle might
seem to counter this claim. As he says, the principle of
average utility is "to be taken in the sense, which permits
(by definition) inter-personal comparisons of utility that
can at least be assessed at the margin; and utility is to be
measured from the standpoint of individuals in society (and
not from the standpoint of the original position) and means
the degree of satisfaction of their interests". (Rawls,
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Another initial consideration that Rawls advances in
favour of the maximin criterion ig that it enjoys greater
suitability as a public principle in comparison to either
3 "pattern criteria" or the utility prineciple.

...a distributive criterion is to serve as a public
principle. Citizens generally should be able %o
understand it and have some confidence that it is rea-
1izable Pattern criteria, those that require the
actual distribution to exhibit certain ascertainable
features, do well by the test of publicity. Of
these, strict equality (equal division) is the
sharpest principle., The trouble with pattern
criteria is +that sharpness is not the only con-
sideration, and they often have 1little else to
commend them. On the other hand, the utility prin-
ciple is not sharp enough: even if it were satis-
fied, there could be little public confidence that
it is indeed the case, The maximin criterion has

a sufficient sharpness; at the same time, it is
efficient while strict equality is not. (26)

There can hardly be any objection to Rawls' insistence
on the constraint of publicity with regard to the principle of
distribution. Before the members of a society can come to have
a general and an effective desire to govern themselves by any
given principle, it is necessary that they know what the

principle requires of them and that everyone, or, at least,

"Reply to Alexander & lusgrove", p.640,) It is not very
clear at this point why such an index as that of the primary
goods cannot be applied directly to individuals in society.
As mentioned earlier, there is usually a tight 1link between
the wealth.an individual has and the liberties or authority
he exercises in society. This point will be more carefully
examined later in this chapter.

26, Rawls, ob. cit., p.1ldk.
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a majority of them would abide by its constraints., Neverthe-
less, the reason advanced by Rawls in this passage does not
seem any.more decisive than the one considered earlier. He
Amerely asserts without argument that the utility principle

is not sharp enough and that the public confidence in it can
4 only be minimal. Is this so plainly true? Is it the case

1 that any reflective group of persons regardlegs of their par-
ticular sets of beliefs (social, political and moral) will

h just not have confidence in the utility principle if it is to
be a rational group? Perhaps this might be the case in actual
fact, But apart from merely stating that it is, Rawls has
not shown us why it is, or why it ought to be the case or
even that it 1is.

The third ground supporting the maximin criterion is
the weaker strains of commitment it entails. In contrast to
the utility principle, the maximin criterion does not, accor-
ding to Rawls, make an extreme psychological demand: its
compliance is much more tolerable than the utility principle:
...in the original position the parties are to favor
those principles compliance with which should prove
more tolerable, whatever thelr situation in society
turns out to be. The notion of a contract implies
that one cannot enter into an agreement that one will
be unable to keep., By this test, also, maximin seems
superior, for the principles chosen would regulate
social and economic inequalities in the basic struc-
ture of society that affect people's life~-prospects.

These are peculiarly deep and pervasive inequalities
and often difficult to accept. Looking first at the
situation of the less advantaged, the utility principle

asks them to view the greater advantages of others who
have more as 2 sufficient reason for having still
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lower prospects of life than otherwise they could
be allowed. This is an extreme demand psychologi~-
cally; by contrast, the maximin criterion assures
the less favored that inequalities work to their
advantage. (27)

Again, the constraint of commitment seems quite rea-
sonable in itself if individuals must choose the type of prin-
ciples that are to govern their social inter-actions. It
hérdly makes sense for individuals to come together to select
a set of principle if none of them has the intention to abide
by such principles. Also, for rational individuals to give
their consent to be bound by any principle, they must have
some assurance that the demands of that principle will not be
too extreme. Now it seems true, as Rawls points out, tnat
the emphasis of the utility principle tends to be on tne
greater advantages that a greater number of citizens can de-
rive from it. The fact that there might be some minority wno
may be constrained to work for the benefits of the majority,
would tend to make the parties in the original position hesi-
tant in choosing the utility principle. Since they are pre-
sumed to be free and equal, but mutually dis-interested in one
another, it will be difficult to persuade any one of them to
accept less benefits in order to promote tne good of the ma-
jority.

However, the maximin criterion also runs into the same

difficulty. As Rawls points out, those who are better situ-

27 Ibid.




-18L4-

ated would be reguired to receive less benefits under the
maximin ceriterion than they would otherwise receive under

tne utility principle. But in spite of this fact, Rawls

still thinks that the strains of commitment are yet lessened
considerably under the maximin criterion. The more advantaged
parties are, after all, more fortunate and gnjoy the bene-
fits of the fact; and insofar as they value their situ-

ation relatively in comparison with others, they give up that
much less. In fact, our tendency to evaluate our circumstan-
ces in relation to tihe circumstances of others suggests that
society should be arranged so that if poss%g}? all its members
can with reason be happy with their situatioi.A This expla-
nation cannot be adequate if we taxe into account the moti-
vational assumptions in the original position. The parties are
only concerned to further their own individual interests. They
do not compare themselves with others; nor do they envy one
another. Now with such a motivational assumption it is diffi-
cult to see now the more advantaged ones among them would be
content with accepting less benefits just because some of
them are in far worse situations. It is true that in real
life, one tends to overlook minor misfortunes in the knowledge
that one is still better off than the average citizen despite

such nmisfortunes. A story was once told of a man who went

28 Ibid, p.lbk.




g . S T

- 185 -

on the street swearing at God for creating him with one lamed
1imb. But as soon as he sees someone else who is both lamed

and blind, he forgets his own plight and begins to praise God.,

This story seems to capture the rationale of the maximin cri-
Eiterion. Although people generally would be unhappy to receive
gless venefits from their abilities, they might yet be happy when
:gthey come to realize that they are still better off than the

iaverage citizen in spite of the fact that they received less
benefits, However, the two situations are not actually the
same., The change in attitude of the lamed man is not due to
the fact that he can still ad just to, and ultimately enjoy
his situation. Rather, he Dbecame accommodating because he had
palanced his own situation against that of +the other person,

and when he saw that his was much preferable, oniy then did he
% become relieved, The same man would certainly be very bitter
? all over again, the next time he goes on the street and finds
f out that everyone else was in a better physical condition.,

Now such inter-personal comparison is just some-

thing that Rawls denies his men at the original position.
None of +them would derive his satisfaction from the fact that
he is well off than someone else. The only thing that would
make +them happy is the awareness that each one is able to
maximize his expectable utility, regardless of how anyone
else fares. 3But the more advantaged can hardly consider
their utility maximized if they are %o accept lesser benefits

than they would otherwise receive from their abilities.
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Thus the superiority of the maximin criterion over the utilitvy
ﬁrinciple in regard to the strains of commitment is at best
contestable.

| It‘turns out therefore, that none of the three reasons
advanced by Rawls in support of the maximin criterion is
clearly decisive. But Rawls seems well aware of this. Hence,
for him, and perhaps for everyone else, "the question arises
whether there is any consideration that is compelling“f2
In answer to this gquestion, Rawls maintains that "the aspira-
tions of free and eigg% personality point directly to the
maximin criterion".

Rawls admits that some genuine form of democracy may
yet obtain in a society that operates on the utility princi-
ple insofar as the principles of equal liberty and fair equa-
1lity of opportunity are upheld. As he says, the utility prin-
ciple "might sometimes lead, when consistently applied over
time, to a basic structure securing the basic liberties; but
there is no reason why it should do so in general.éBl)Thus,
"citizens are to view themselves as free and equal persons;"

and social institutions should be willingly complied with and

recognized as just 1in a well-ordered society governed by

29 Ibid.
30 Ibid.
31 Rawls, "Reply to Alexander & Musgrave". p.640O.
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either the principles of justice as fairness or the utility
principlé%?) Now taking into consideration, certain social
and eéénomic inequalities that may exist in a society owing
to such contingencies as family and class origins, natural
endowments and the like, the question that must be asked is:
wnhat principle will appeal to free and equal persons who want
the effects of chance to be regulated by some principle, if
a reasonable principle exists? Rawls rules out desert as
appropriate answer since "no one deserves hié place in the
distribution of talents, nor his starting place in socieéggg
In following the maximin criterion, "the distribution
of abilities is viewed in some respects as a collective aégg%".
As mentioned earlier, even when an equal distribution of such
assets would be more in keeping "with the equality of free
moral persons, at least if the distribution were a matter of
choice, this is not a reason for eliminating natural varia-
tions, much less for destroying unusual talenézg? The unique
rationality of the maximin approach lies precisely in its re-

cognition of these natural variations. It allows institu-

tions "to exploit the full range of abilities provided the

32 Rawls, "Some Reasons for the Maximin Criterion"
144 ’ ’
p L] L]

33 Ibid. p.l4d.
3L Ibid.
35 Ibid.
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resulting inequalities are no greater than necessary %06
36)

produce corresponding advantages for the less fortunate®.

It conforms to the precept cited by Marx "From each according

(37)

to his abilities, to each according to his needs'.

Ko

How valid is Rawls' claim? Is the unique rationality
of the maximin criterion so evident and so gppealing such that
reflective persons would generally want to adopt it as a prin-
ciple to regulate their social fortune as well as their natural
lottery? This does not seem to be the case, as several of
Rawls'! critics have effectively afgued. For instance, 3Brian
Barry argues that the principle may not even appeal to the
rational contractors of the original position. _If Barry is
correct, we have at least a sufficient ground for rejecting
Rawls! claim that the maximin rule is uniquely rational as a
principle of just distribution. Let us examine the main fea-
tures of Barry's argument.

The focus of Barry's criticism is the possibility of
deriving the maximin rule from the conditions of the original
position. The main issue here, he tells us, is "the
rationality of committing oneself to a principle which ties
the evaluation of a social system entirely to how well-off

the 'worst-off representative man' is, however, he is de-

36 Ibid.

37 Rawls, "Reply to Alexander & Musgrave", p.654.
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fined™. He asks whether it can ever be rational for the men
of the original position "to espouse & principle which throws

away so much prima facie relevant information, such as the

average per capita income, the degree of dispersion round the
mean, the distance between top and bottom and so(gg%f He recalls
an earlier unsuccessful attempt by Rawls to establish the maxi-
min criterion in "Justice as Fairness". Heré, Rawls argues
that "the men in an informal approximation of the 'Original
Position' would 'preopose principles of a genéral kind' and

that 'these principles will express the conditions in accor-
dance with which each is the least unwilling to have his in-
terest limited in the design of practices, given the compe-
ting interests of the others, on the supposition that interests
of others will be limited likewise. The restriction which
would so arise might be thoughtof as those a perscn would

keep in mind if he were designing(io§ractice in which nis

enemy were to assign him his place". This argument, as Rawls

himself subsequently acknowledses in A Theory of Justice, does

not succeed because it amounts to reasoning from false premi-
ses. For the argument to succeed, as Barry points, it must be

the case that one's enemy is indeed going to have the final

38 Brian Barry, The Liberal Theory of Justice, p.87,

39 Ibid.
LO Ibid. p.88.
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word in assiening places in a common practice. Under such
circumstances, it would seem reasonable for one to take ade-
quatelbrecaution to ensure that the worst-off position is as
pleasant as possible; But the men in the original position
do not expect their positions in 1ife to be assigned to them
by their enemies. Rather, they are aware that the allocation
of places would depend largely on their perébnal characteris-
tics and on luck. And since they do not possess adequate in-
formation on what personal characteristics they have, nor how
their society will evolve and divide into classes, they can
only anticipate a random process of allocation. Now, if the
men are already aware of such a random process, why would
Rawls expect them to believe and act as 1if theif entire fu-
ture is actually in the hands of their enemy? Is there no
difference between getting into a situation by chance and
gettine into it through the machinations of an enemy?

The crucial point to note here is the problem of de-
cision-making under conditions of uncertainty. Rawls' answer
to it, as Barry points out, is the maximin criterion. It
directs the decision maker to seek "the choice which maximizes
the minimum pay—o§%%? In effect, the decision maker must
first look at the possible consequences of all the alterna-
tives before him in order to discover the worse possible out-

come that each might produce. He then picks the alternative

L1 Ibid.
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with the best possible consequence should everything go

wrong. Obviously this is a conservative, play-safe strategy.
But,-aé Barry asks, does it make sense as a universal res-
‘;ponse to uncertaiéﬁi%

Barry's argument seems to carry considerable force.
:True enough, it is often said: "better a half a loaf of bread
than nothing at all™. But then, anyone who‘spends all his
ftime and energy in search of "half loaves! when he could, or at
least reascnably might get "full loaves™", has tacitly con-
demned himself to tﬁe bottom of the social ladder for the

rest of his life. It is quite in keeping with common sense

that if a person already knows that he cannot ever make it

to the top, then the wisest thing to do would 5e to settle
gvfor some place in between or try out other options. But to

2 insist that one should always aim initially for the second
;best, as Rawls' conservative strategy appears to sugpgest,

I cannot be an adequate universal response to decision making

? under uncertainty conditions. It cannot be the most rational
i decision in the original position. If the men at the origi-
nal position were to be sure that everyone else is out to

{ damage the other person, then the strategy would be a rational
{ resvonse. But these men are innocently uncaring about what

4 the other person 1s doing. Each one is only concerned to

42 Ibid.
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mind his own business. They do not nave the capacity of

being envious. Hence some sort of strategy for playing the

the percentage can also be rational.

However, Rawls, wnile still retaining the same con-
clusions which he came to in "Justice as Fairness", has now
abandoned the premises he used originally. He says explicitly

in A Theory of Justice that the reference to one's enemy

assigning one's vlace, does not establish the plausibility of
his principle.

The persons in the original position do not, of course
assume that their initial place in society is decided
by a "malevolent opponent ... they should not reason
from false premises". (43)

Rather, he argues tnat there are three features of
any situation which increase the rationality of a conserva-
tive approach to decision making. He contends that "the ori-

ginal position manifests tnese features to the ful%es% possi-
L
ble degree, carrying them to the limit, so to speak". He

lists these features as follows:

First, since the rule takes no account of the likeli-
hood of the possible circumstances, there must be some
reason for sharply discounting estimates of these
probabilities.

Second, 'the person choosing has a conception of thne
good such tnat he cares very little if anything, for
what he might gain above the minimum stipend that he
can, in fact be sure of by following the maximin rule.

And third, the rejected alternatives have outcomes
that one can hardly accept. (45)

L3 Rawls, A Theory of Justice, p.153.

4L Ibid.
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It turns out, therefore, that the unique rationality
of the maximin approach may yet be established if these fea-
tures could be shown to be well founded. But if Barry's ob-
j jections are plausible it does not see that this could be
done either.

It might be helpful if we restate the first feature
with.a concrete example. Let us suppose an agént, say Smith,
is faced with a range of decisions X,Y and Z. While he does
not know much about the probabilities attached to these de-
cisions, he knows what the worse possible outcome of each of
them might be. The rational thing for Smith to do in accor-
dance with the maximin strategy, is to take the decision which
he knows to have the most preferred worst outcome;

There is no doubt that under certain conditions of
uncertainty this strategy might just be the one a reasonable
person would follow. Consider a person who went to the race
tracks with the only fifteen dollars he has in the world and
wants to participate in the betting. Let us suppose he has
several betting options. He could bet on a horse for five
dollars, and should he win, he would win twenty-five dollars.
He could bet for ten dollars with a possible win of one hun-
dred dollars. And, he could throw in his entire fifteen

dollars for a possible win of fifteen hundred dollars. Since

L5 Ibid. p. 154.
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the likelihood of his winning is entirely unknown, he would
be unwise not to choose the worst preferred possible outcome.

The wise thing for him %o do if he really wants to bet is to

d vet with five dollars., Should he lose, he would still have

i ten dollars to hang on to.

The maximin s%rategy can thus be shown to be plausible

;é under unique conditions such as this. However, Barry still
: argues that this sort of interpretation does not capture the
i crucial issue. He contends that the conditions .of the origi-

B nal position are not the same as the ones presumed in the

above example. The central issue rajised by the "first fea-

' ture" is whether it is rational under the circumstances of

the original position "to be a 'pessimist' rather than an

optimist, and to take account only of the possible worst outcome"gué)

f In other words, in any situation in which a person does not

have adequate information it is always rational to adopt a

playsafe conservative and indeed a pessimistic attitude.

Barry develops his objection along two lines. First
he argues that there is no basis for rational choice in the
original position in view of the constraints imposed by Rawls.,
Tf the hypothetical choosers do not know the probability of
finding themselves in any of a number of different kinds of

society, they would have to operate either on the principle

L6 Ibid.
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of "insufficient reason" -- "the idea that in the absence of
information to the contrary, it is rational to assume that
each seéafately - identifiable state is equally probable" --
or settle for a principle that does not require any infor-
mation about probabilit§ggf The maximin rule would be a
typical example of the latter. Barry argues tnat once we
grant’ the bossibility of a choice in which the parties nave
no information about probabilities, we must qually concede
that they do not have any information on the "range of posi-
tions available, including of course, the worst-off positéggl.
Hence, the choice at the original position is not one based
on the principle of insufficient reason but a chnoice based on
a principle that does not require information.

Although Barry does not see this argument as dealing
a demolishing blow, it does raise a genuine problem with which
Rawls should come to grips. If Rawls had taken the option of
the principle of insufficient reason, it might be possible to
rally up some defence for him. He rejects it, and, instead
he choses the maximin approach. Now, if the men are denied
such vital information as tnat of probabilities, why should

we even expect them to know of such particular positions as

those of the worse-off. How does one simply know the worst-

L7 Ibid.
L8 Ibid. p.92.
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off positions without knowing other probabilities? In the
case of the betting man mentioned above, it is assumed at
least that he knows what the possible outcomes can be.

Perhaps we need to take into account here what Rawls
constantly refers to as the circumstances of justice: the
conditions of moderate scarcity and the divergence of funda-
mental interests and ends, and a variety of opposing and in-
compatible beliefs. If the contractors are presumed to take
these general facts into consideration, would this not enable
them to know at least that some of them will inevitably end
up with less than satisfactory positions in life? If every-
one is going to struggle for as mucn of the common cake as
he can possibly get, and the cake is not just enougnh for
everyone to have his heart's content, then they could expect
that some of them will necessarily come out worse-off than
others. And, the maximin strategy would then appear as a
reasonable means of preparing for such outcomes: a collective
means of ensuring that the worse outcome should at least be
tolerable.

But this consideration does not adequately answer
Barry's objection. While the contractors may indeed know
that some of them will end up in worse-off positions, this
fact by itself does not suggest tnat they should not know
the other probable ocutcomes. Recall the case of the man in

the race track mentioned above, While he knows that his worse
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outcome would be to 1lose his entire fifteen dollars and win
nothing in return, he also knows what the best probable out-
come would be for each decision he makes. Such probabilities
nelp determine the rationality of his decision. For a person
to ascertain whether a particular risk is worth taking or not,
it is not sufficient for him just to know what the worse out-
come will be. He needs to know the other probable outcomes
including the best he can hope to derive from it. Also, in
regard to the maximin approach as a collective means of en-
suring that the worse possible outcomes are at least tolerable,

tnis may indeed be a rational decision to make collectively.

But it need not be rational as an individual decision. Con-
sider once more tne case of the man in the race track. It
might be a valid prescription for one to say that people
snould not bet with all the money they have in their pocket
when they are in the race track. As a ground for such a
prescription we might cite the case of our man who has all
the money he owns in the world in his pocket. But there may
be others too in the same track, who can conveniently afford
to bet with all the money they brought with them. For such
individuals a conservative strategy can hardly be their most

(L49)
reasonable response to uncertainty.

L9 There is a strong tendency on the part of Rawls to
use what might be collectively rational as a basis for asser-
ting wnat is individually rational. It is not so evident
that a direct implication relationship actually exists bet-
ween the two. We will see more of this in the congruence
argument.
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The second feature listed by Rawls also raises some
concern. Here, as Barry notes, Rawls assumes as a matter of
,psychological fact that "there is a definite threshold (and
l.the same one for everybody) up to which increments of wealth
‘_and power are valued-but above which they have little or no
.vaﬁggg" One immediate problem implicit in tnis assumption 1is
that of proceeding directly from a threshold for societal
lwealth to deduce the individual thresholds. Assuming, however,
that this is only a practical difficulty, how does the assump-
tion itself lead to the maximin rule? This is not so obvious.
For instance, the choice of the contractors, as Rawls says,
might be construed as a choice between different or alterna-
tive societies. But even then, in order for them to contem-
plate the choice of a society organized by the maximin rule,
they need to know the minimum level of thresholds obtainable
by individuals in that society and how this level coincides
with the minimum level in which the threshold can effectively
operate. Without such information, we cannot simply say wne-
ther any particular situation maximizing the minimum will be
a good or bad idea. If the minimum obtainable threshold of
primary goods in a society is below the level at which the
threshold effectively operates, then it will be plainly

irrational for anyone to desire such a society.

50 Barry, op. cit., p.97.

Pt iy
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Barry's example of one hundred apoles to be divided
among ten people illustrates this point. If it so happens
that these people have an identical Rawlsian threshold with
respect to apples, then a strong case could be made for the
maximin rule. Each-apple up to the tenth would have consi-
derable value for each person: and each apple after the
tenth would have little or no value for each person. The
maximin rule thus appears the best solution as it only re-
guires that each person receives ten apples. Here emphasis
is not on the total number of apples nor on the fact that
giving ten apples to everyone reflects an equal distribution.
What counts ultimately is the fact that each person receives
his threshold for apples, which happens to be ten.

However, the case for the maximin rule becomes less
convincing if we introduce another supposition. For instance,
if we scale up the threshold for apples for each person to
twelve, it is no longer obvious whether the best thing to do
is to give each person ten apples. If we are mainly interes-
ted in equal distribution we may yet go ahead and give every
person ten apples. But this hardly does any good to any of
them because the threshold required for the fulfillment of
their rational life plan is twelve apples. Now instead of
employing the maximin rule and leaving everybody frustrated,
why is it not rational to device a method whereby we can

guarantee eignt of them twelve apples each? This appears to
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be at least one rational approach; and, it is quite consis-
tent with the principle of average utility. If it is tena-
ble, it Qduid seem to counter Rawls! claim tnat rational
self-interested people will not choose the principle of
average utility in the original position. And, that any prin-
ciple tnat they choose must have roughly the same utility-
function with respect to their wants. As barry seems at

least to have argued convincingly, it is not immediately ob-
vious whether the maximin rule would always diépléy the same
utility function in every circumstance, .

- Rawls claims as third "special feature" of the ori-
ginal position "that the rejected alternatives have outcomes
that one can hardly accégiz. The essence of this claim, Barry
points out, is that "the outcomes of other choices may be
extremely b;gsf In effect, it would be irrational for the
men in the original position to forgo the certainty of a
satisfactory minimum for the chance of a worse outcome. Al-
though Barry gives some rather interesting illustrations to
support his objection to this claim, I shall dismiss the
entire issue by recalling a more common place example in our

local surrounding. Let us suppose there is a teller who

works with the Canadian Imperial Bank of Commerce who is

51 Rawls, A‘Theory of Justice, p.l54.

52 Barry. p.l03.
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thoroughly frustrated for lack of incentives on his job. On
Rawls' account, it would be irrational for the teller to quit
his job without first securing another job. Reason 2 it would
be irrational for the teller to forgo the certainty of a
satisfactory minimum (an unfulfilling job) for the chance of

a worse outcome (unemployment). Well, if it is actually the
case that the teller will not be able to find another job,
(and he knows this to be the case), the best thing for him

to do would be to stick to his bank. Here, the maximin rule is
obviously justified. But unless the teller actually knows
that he cannot get another job, why must he stick to his job.
It is just as probable for him to find another job as it 1is
for him to be jobless. Why is it so irrational to take a
chance one way or the other?

Perhaps the discussion in this section could be
brought to .2 close with one final remark. It appears that
Barry has been quite successful in showing that the maximin
rule does not uniquely follow from the original position..

In other words, the circumstances of the original position
are not such that we can say emphatically that if these men
are rational they would always prefer the maximin rule to all
other criteria. And, if these "representative" rational men
can legitimately set aside the maximin rule, there is no rea-

son why we should expect the criterion to appeal to actual
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reflective persons in real life as being uniquely ratiocnal.
The weakness or the inadequacy of Rawls' theory is all too
transparent. The issue is not whether or not the maximin
rule is reasonable. All through his argument, Barry does
inot fail to acknowledge those circumstances in which it
{would be rational to choose the maximin rule. Rather, the
crux of the argument is whether there are situations in which
4 it would be rational tc set aside the maximin rule in favour
 of other sets of principles,for example, the principle of
average utility. Rawls 1is committed to a defence of the
unique superiority or rationality of the maximin rule over
 other sets of principles in the circumstances of justice and
wnere moderate scarcity obtains. But this position, as Barry
has successfully shown, 1s inconsistent with our ordinary
considered judgments. Thus the maximin rule, like the prin-
ciple of equal greatest liberty is essentially contestable.
No adequate grounds have been given why rational human beings
must be committed to either in the ways Rawls claims they

must.
CONCLUSION

In this chapter we nave examined the two principles of
justice as fairness. These principles are cuite familiar as
Rawls says. Tne first principle requires that there should be

an equality in the distribution of basic liberties. It forbids
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the restriction of basic liberties except for the sake of
greater basic liberties. The second principle with its maxi-
min rule requires that if inequalities must be entertained in
the distribution of social and economic goods, the inequali-
ties must be to the radvantage of the worst-off members of the
community.

Although these principles may indeed be familiar as
Rawls suggests, and many people, particularly in our society,
do indeed consider them fair and reasonable, it is not obvious
whether Eawls! lexical ordering of these principles would
match all our considered judgments, even when the 'our' is

rather circumscribed. A truly rational person may, by virtue

of his rationality, waive his self-respect or autonomy in the

{ interest of an economic or social good. Rawls has not been

i able to show why individuals must always rank their autonomy

% prior to every other good. Also, while the maximin rule may

; seem to favour those at the bottom of the ladder in the society,
{ it is not equally just to the ones who could make 1t to the

§ top. To justify the difference principle an appeal must be

? made to some utilitarian considerations. But Rawls would
certainly have none of tinis.

Tt should seem obvious from this preliminary survey

1 that every important aspect of Rawls' theory is essentially
contestable. But is this not true of any philosophical WOrK

of major importance? Rawls' account is still one of very
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considerable importance and magnitude. Even if he has not
given us a workable theory, he has at least snown us a new
way of looking at aged-long problems.

' hnyone who is already familiar with Rawls' theory
# will doubtless agree that making a general survey of it is a
risky venture that is bound to pose more ques@ions than it
answers. However, it should be pointed out that this survey
does not make any pretence to thoroughness. It seeks merely
to establish a general’ background for fairly limited purpose :
to provide a framework for assessing Rawls'! conception of the
good. It does not propose to assess the overall argument of

A Theory of Justice. Yet, having provided this background,

the bearings of the various aspects of Rawls' theory of the

sood on the correctness of his theory of justice in general

can be better appreciated. It should be pointed out too that
even though the concept of the good may have been crucial to
certain aspects of this survey, it has not been discussed in
view of the full treatment it will receive in the subsequent
chapters. Cross references will be made to tnese aspects in

the course of the analysis of the good.




PART II

'GOODNESS AS RATIONALITY'




CHAPTER FOUR
THE PRIMARY GOOD
PREVIEW: THE ROLE OF THE GOOD IN JUSTICE AS FAIRNESS

Although Rawls is careful to lay out the major fea-
tures of his theory of justice at the very beginning of A

Theory of Justice, he does not discuss in any detail to what

extent these features may be accepted or rejected independently
of one another. He mentions rather casually that different
"original positions™ resulting in the derivation of different
principles of justice could be conceived, even though his own
original position remains, he contends, the phildsophically
most favoured interpretation of the initial situation that
yields the principles of justice as fairness. Also, he con-
cedes the possibility of one acéepting his two principles of
justice while rejecting the idea of their being derived from
his own specification of the original posité%i. Thus one may

tend to view the various features in the theory as being

1 The possibility of arriving at different types of
contract theories and each theory yielding a different con-
ception of justice would seem to threaten the significance
of the entire contract approach. Each contract theory might
claim to have the most favoured interpretation of the initial
situation, and hence the most plausible conception of justice.
Rawls, however, does not anticipate any serious challenge from
rival contract theories. He considers his original position
as the most favoured interpretation of the initial situation
because it leads to the principles of justice as fairness
(principles which best accord with the considered judgments
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independent, and capable of being investigated in isolation
from one another.

There is no doubt that each of the main features in
4 Rawls' theory is distinctly important, The truth of this claim
becomeg more apparent when one takes into account some of the
{ major issues which currently dominate ethiéal theory. For ex-
1 ample, the methodological process by which Rawls tries %o
establish the two principles of justice as fairness is an
jssue worthy of independent study regardless of what our parti-
cular intuitive reactions to the principles themselves are. His
moral methodology may yet be acceptable either in part or as
a whole even if we reject his two principles of justice., How-

ever, in view of the unique structure of Rawls' theory, one

or competent moral persons in reflective equilibrium). Also
Rawls believes that his contract theory would be superior o
other contract theories because the assumptions in his ori-
ginal position are a "constrained minimum"., That is, while
these assumptions are strong enough to yield a conception of
justice, they are yet weak in the sense that they are widely
acceptable., Neither of these two claims have been success-
fully demonstrated., If the objections raised in Chapter

There are upheld, it does not appear that every rational
person who is not already commitied to the ideals of liberal
democracy would endorse the two principles, at least not

in the lexical ordering in which Rawls presents .them, As-

' suming, however, that these objections are essentially mis-
taken, and that Rawls' principles could in fact be shown

+o0 be. in accordance with the considered judgments of all moral per-
sons, there is still the question of their justification at the
original position., Why must we regard principles chosen by
self-interested "egoists" as principles of justice? Rawls of
course does not want his contractors to be referred to as egoists.
But how else can we describe individuals who are said to be to-
tally uncaring about others? Also, the claim that the condi-
tions of the original position are a "constrained minimum" is
not so evidently true. As we will come to see in this chapter,
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runs a risk of misunderstanding the rationale of any parti-
cular feature in it, unless it is considered in the context
of the entire theory. For example, even though we see the
two principles of justice as fairness and the contract argu-

ment that led to them almost at the beginning of A Theory of

Justice, we do not encounter the full justification that Rawls
provides for these principles until we come to the arguments

of reflective equilibrium and congruenéég Thus, it is necessary
to consider the various parts of Rawls' theory as inter-dependent
Jjust as much for the understanding of the entire theory as for
the understanding of the parts themselves.

This consideration would seem to justify ‘the relevance

of the survey of the essential framework of Rawls!' A Theory of

Justice that was conducted in part one of this study. To attain
an adequate assessment of his theory of the good, we need first

to understand some of the central themes of justice as fairness.

the assumption about primary goods may not be as minimally con-
strained as Rawls thinks. Again, assuming that Rawls can also be
shown to be correct in the latter, that is, that the conditions
of the original position are widely acceptable to reflective
persons, might it not be the case that those very "controver-
sial" issues that Rawls tries to avoid are the only ingredients
that can yield a plausible moral conception? If morality is by
nature problematic or controversial what is the special merit

of a moral methodology that is unproblematic but incorrect?

2 However, as Robert Paul Wolff rightly notes, it is
still a difficult issue to decide the exact logical relationship
between these three arguments. The three arguments do not cohere
and the demands of each seems to undermine the requirements of
the other two. See Paul Wolff, Understanding Rawls, p.1l91l.
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For, what Rawls does in his theory of the good is to relate
the principles of justice as fairness to a theory of goodness
as ratiohality. By appealing to what he calls "the principles
of moral psychology" he tries to show how individual persons
would, in ideal conditdions, come to acquire the sense of
justice. Rawls argues ultimately that a well-ordered society
would permit individual autonomy, foster the realization of
community, diminish the tendency to envy and selfishness, and
enable human beings to express their nature as free and equal
moral persons.

My approach in this part will follow the general out-
line set by Rawls in the development of the theory of the
good. Emphasis will be on the following topics: (1) The
theory of the primary goods; (2) the conception of rationality
underlying the choice of primary goods; (3) the definition of
a morally good person; (L) the desire to act justly; and
(5) the good of the sense of justice. I proceed to these
topics indirectly by way of a brief review of the role of
the good wigain the general framework of justice as fairness.

One of the characteristic traits of A Theory of

Justice is the attempt by Rawls to reverse or substantially
alter the relationship between the concepts of right and good
as these function in traditional ethical theory. Rawls main-
tains that the main lines of traditional moral philosophy have

been dominated by .theories in which the good is defined or as
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a primitive conception (as in Moore) is taken to be prior
to and independently of a conception of right; and the right
is then defined as that which maximizes the good. Hence,
those institutions and acts are said to be right "which of
the available alternatives produce the most good, or at least
as much good as any of the other institutions and acts open
as real possibilities .._ﬁ%) Rawls contends that this approach
easily elicts public support as it appears to manifest the
common idea of rationality. It is natural, he says, "to think
that rationality is maximixing something and that in morals it
must be maximizing the gooéﬁz

Rawls rejects the priority of the concept of good over
that of right because of the consequences of this relationship.
Apart from the fact that an independent concept of right does
not emerge from it, it does seem to permit situations whereby
individuals may be denied the freedom to implement a conception
of good if it is incompatible with the dominant conception of
good in a particular sociézg. Should ﬁhe good be allowed to

set the stage for the definition of right, then what 1s right

3 Rawls' A Theory of Justice, p.24.

4, Ibid.

5 It is not so certain as we will come to see both in
this chapter and in the next, whether Rawls himself is immune
to this charge. He admits quite explicitly in "Goodness to
Fairness" that the original position does favour certain con-
ceptions of good over others,
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might, under certain circumstances, implicitly define some
putative good as wrong on quite arbitrary grounds. To avoid
such sifuétions, Rawls rejects the priority of good and'sets
out to provide an alternative theory that establishes an
independent basis for the principles of right prior to the
consideration of any substantive notion of good. Thus, he
says that "the priority of the right over the good in justice
as fgirness turn out to be a central feature of the concep-
tion". This fact situates justice as fairness within a
deontological theory of ethics in terms of conventional ethi-
cal theories.,

However, given this priority of the right, the good
yet plays a significant role in jusﬁice as fairness. Rawls

devotes as much as a third of A Theory of Justice to a theory

of the good, showing how a minimal conception of the good is
crucial to the derivation of the principles of justice and

how the good is congruent with right and justice. In fact, on
his account, it is a sufficient condition for rejecting any

theory of right and principles of justice if these are

6 Rawls, op. cit., p.32.

7 This claim is challenged by Adina Schwartz. He
argues that Rawls'! assumption about the preference of more
rather than less of the primary social goods is not morally
neutral. It is based, he claims, on the preference of the
‘majority of rational individuals. Hence justice as fairness
is in fact a teleogocial theory of justice. This charge will
be investigated in the course of this chapter.
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incongruent with what he calls human good. Accordingly, in
situating his account of justice within the deontological
framewofk, Rawls is careful to note that deontological theo-
ries do not "characterize the rightness of institutions and
acts independently fram their consequences. All ethical
doctrines worth our attention take consequences into account
in judging rightgess. One which did not woula simply be
irrational, cra;yl.

Thus, Rawls assumes, in contrast withlteieological
theories, that "something is good only if it fits into ways
of life consistent with the principles of right already on
hanégz But to be able to formulate these principles however,
he must still rely on some notion of good. Hence it is nece-
ssary, és he says, to make assumptions about the motives of
the contractors in the original position. Even if these
contractors are presumed to be rational, it remains the case
that neither they nor any other human being for that matter,
can decide on principles of justice or right without some
prior knowledge of the good. But to keep these assumptions
from jeopardizing the priority of the concept of right they

(10)
must be restricted to "the bare essentials"™. Thus Rawls

8 Rawls, op. cit., p.30.
9 Tbid., p.396.
10 Ibid.
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distinguishes between two theories of the good: the thin
theory and the full theory. The thin theory is the minimal
conception of the good used in arguing for the principles
of justice. Its purpose is "to secure the premises about
primary goods required.- to arrive at the principles of
justicé%%)

Beyond such a minimal conception of the primary goods,
the men of the original position do not have any other common
information as to what is good or.bad. They do not even share
"3 conception of the good by reference to which the fruition
of their powers or even the satisfaction of their desires can
be evaluatééﬁg Hence Rawls concludes that, if they are
rational, they would not "risk their freedom by authorizing
a standard of value to define what is to be maximized by a
teleological principle of justiéi%z Rather, they would agree
"o an index of primary goods as a basis of interpersonal
comparisoné%%) The index still plays a subordinate role be-
cause the primary goods are just those things which "men

generally want in order to achieve their ends whatever they

are. Wanting these goods does not distinguish between one

11 Ibid.
12 Ibid, p.322,
13 Ibid, p.328,
14 Ibid.
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(15)
person and another™". And to accept them "for the %ugsose of
1

an index does not establish a standard of excellence'.
Thus, Rawls articulates the various roles of the thin
theory in justice as fairness as follows:

First of all, it i5 used to define the least favoured
members of scciety. The difference principle assumes
that this can be done .... Further, the index of well-
being and the expectations of representative man are
specified in terms of primary goods. Rational indi-
viduals, whatever else they want, desires certain
things as pre-requisites for carrying out their plans
of life. Otker things egqual, they prefer 'a wider to

a narrower liberty and opportunity, and a greater
rather than a smaller share of wealth and income.

That these things are good seems clear enough. But

T have also said that self-respect and a sure confi-
dence in the sense of one's own worth is perhaps the
most important primary good. And this suggestion has
been used in the argument for the two principles of
justice.... Again, some view of goodness is used in
defending justice as fairness against various object-
jons. For example, it may be said that the persons

in the original position know soO little about their
situation that a rational agreement upon principles

of justice is impossible. Since they do not know

what their aims are, they may find their plans utterly
ruined by the principles to which they consent. There-
fore, how can they reach a sensible decision?,.... the
thin theory of the good which the parties are assumed
to accept shows that they should try to secure their
liberty and self-respect and that, in order to advance
their aims, whatever these are, they normally reguire
more rather than less of the other primary goods. In
entering into the original agreement, then, the parties
suppose that their conceptions of the goocd have a cer-
tain structure, and this is sufficient to_enable them to
choose principles on a rational basis. (17)

15 Ibid.
16 Ibid. |
17 Ibid, pp.396-7.
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When the thin theory has been worked out and the index
of primary goods accounted for, Rawls would now use the prin-
ciples of justice deriving from it in the further development
of what he calls the full theory of the good.

The first thing that we need to do here is to examine
critically this thin theory of primary goods. Can it adequately
fulfill all the roles listed above? Rawls teﬁds to be rather
casual about the thin theory. He believes that its main ele-
ments are "evident enough', and are held in cémmon "by philo-
sophers of markedly different persuasioné%?) However, it 1s not
at all certain whether the assumptions on which the theory is
founded are so plainly true or justified or evident to all
reflective people. In fact, there are good grounds, as Kail
Nielsen argues, to believe that there are more difficulties
in the theory than meets the eye and that Rawls' rather casual
account of the primary goods may cause flaws in his theory that
are not obviously correctab%e. Therefore, in assessing the
validity of the thin theory we will try to ascertain whether
it is indeed the case that the claims it makes are so obviously
true. Our discussion will focus mainly on two questions:

(1) Are the primary goods so morally neutral or value free such

18 Ibid, p.3h

19 Kai NielSen, "A CRITICAL NOTICE OF JOHN RAWLS'!
A THEORY OF JUSTICE", THE SECOND ORDER: AN AFRICAN JOURNAL
OF PHILOSOPHY, 2 (2) 1973, p.l105.
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that all rational persons, regardless of race, colour or
beliefs? must desire them if they are to be rational?; and
(2). How adequate is the notion of rationality underlying the
choice of these primary goods? The first question will be
discussed for the remainder of this chapter, while the second

question will be considered in the following chapter.
THE INDEX OF PRIMARY GOODS

Thus, we are to presume that there are certain types
of goods (primary goods) that all rational men must desire, if
they are to desire anything at all. And whatever their indi-
vidual life plans may be, these primary goods are things that
men generélly want in order to achieve their life plans.

Regardless of what an individual's rational plans are

in detail, it is assumed that there are various things
which he would prefer more of rather than less. With
‘more of these goods men can generally be assured of
greater success in carrying out their intentions and

in advancing their ends, whatever their ends may be. (20)

Rawls distinguishes between two basic types of primary
goods: the primary social goods and the primary natural goods.
"The primary social goods", he says, "to give them in broad
categories, are ri%hts and liberties, opportunities and powers,

(21
income and wealth". The primary natural goods, on the other

20 Rawls, A Theory of Justice, p.92.

21 Ibid.
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hand, are such goods as health, vigour, intelligence and
imagination. A very important good which Rawls does not
discuss.uhtil much later in his work is the sense of one's
own worth, that is one's good of self-respect. While this
good is to be classed as a primary social good, Rawls, for
simplicity, does not discuss it until Chapter‘VII.

Rawls does not say very much about the primary
natural goods. Hence our discussion will focus accordingly
on the primary social goéng Thus we might say that on
Rawls'! account, for a person to be rational and to want
anything at all, he piust want the primary social goods.

And the contractors in the original position must want more
of the primary social goods rather than less. They must show
a preference for more of them rather than 1é§§f Perhaps one
sure way of checking the truth of this claim is to examine
carefully the various items he lists as primary goods, and see

whether rational persons, no matter what else they want in

life, would want more of these things if they are to be

22 Rawls!' attitude towards the primary natural goods
should not come as a surprise. To arrive at a unanimous choice
of principles, Rawls must restrict the knowledge of natural
talents as much as possible, as these could lead to biases of
self-and group-interests. A choice made on the basis of natural
endowment would be heteronomous and not autonomous.

23 The emphasis here is very important. Rawls' assump-
tion is not merely that rational individuals prefer the primary
goods, but that they prefer more of them, rather than less. This
qualification is crucial to the question of justice. If some
rational individuals prefer more and others prefer less, the
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rational. We could begin the examination with the primary
goods of wealth and income; these appear to be the least
controversial items in Rawls'! index.

Thus the gquestion we need to ask at this point is
rather straightforward. Is it the case that any reflective
person, whatever his beliefs and plan of life might be, must
want more of income and wealth if he is to be.rational and
want anything at all? Is it even the case that every re-
flective person desires income and wealth at éll, not to say
more or less of them? These questions cannot be answered in
the affirmative if the terms !income' and ‘'wealth' are under-
stood in their ordinary connotations. It is true that concern
for income and wealth is very pervasive in many Western socie-
ties which adhere to wage-labour system. But there are also
other types of societies whose social organiéation does not
require individual wealth and income. As Kai Nielsen points

out, "income and indeed wealth, only go along with certain

question of just distribution may not arise as everyone may

yet have enough to realize his life plan. But we must assume
that rational individuals, under conditions of moderate
scarcity, make equal demands for more rather than less of these
primary goods. Even if it turns out in real life that some
rational individuals will not desire more of these goods, owing
to religious beliefs and the like, still it does not harm such
individuals to desire more rather than less of them in the
original position. An assumption of a preference for more
rather than less of the primary goods is essential to the geo-
metrical deduction of the principles of justice. One wonders
of course whether this preference does not in fact sneak in
some human ideal. This question will be closely examined
later.
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societies... they are not integral parts of the pattern of
culture in every cultuigﬁf In Nigeria, for instance, there

is a cbhmunity of about twenty thousand people known as
Aiyetoros. The social traits of this community bring to

mind the picture of the utopia of Marxist Communism. The

use of wage-labour for the purpose of organizing public

labour is‘totally absent in this community. It is a classless
community and the idea of acquiring individual wealth and
income does not seem to cross the mind of its members. We
might even bring the picture nearer to the North American
scene. There are groups of individuvuals in this society who

do not show any inclination towards personal wealth and income
even though these items are very pervasive all through the
society. There are the Gandhis, the romantics, the religious,
the extreme pietists and the hyppies to mention but a few.
Individuals in these groups are known to renounce wealth and
income giving themselves up entirely to what they take to be
higher levels of existence.

Now are we to understand that the Nigerian community
mentioned above is irrationally organized or that its normal
members are irratiocnal? Also, can we say categorically that
the hyppies, the Gandhis and the extreme pietists who do not

desire wealth and income are all irrational? Perhaps it could

24 Kai Nielsen, op. cit., p.105.
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be argued that socialist classless societies would be better
off with wage-labour systems. Or, it may be shown that §ggg
members bf the extreme religious sects as well as individuals
in the hyppie fraternities are irrational. But such an argu-
ment cannot be based on.the fact that these individuals do not
desire wealth and income. Nor can it be based on the mere
fact that they belong to these unpopular orgaﬁizations. Being
religious can hardly be a stable criterion or even a reliable
symptom for being irrational. Nor is it the case that all
people not concerned with income and wealth are religioué?S)
Besides, Rawls cannot say thaﬁ people should not be
Gandhis, socialists or hyppies. To defend such a proposition
he would need a stronger conception of rétionaliﬂy than the
one he employs at this stage of his theory. The notion of
rationality in the thin theory does not stipulate any sub-
stantive ideals. An agent is rational provided he takes the
most appropriate means (primary geods) toward the realization
of his desired life plan. It is within such a framework that
wealth and income must be seen as primary goods; goods that
any rational person must desire in order to be rational and to
want anything else. But how can this belief be jusﬁified if
there are indeed certain individuals in various societies who

do not desire these goods and who are not obviously irrational?

25 Ibid, p.106.
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Are these goods, at best, anymore than the things generally
sought in capitalist societies?

.Rawls tries to deal with this problem in one of his
subsequent replies-"Fairness to Goodness'. He notes that a
number of critics, including Adina Schwartz and Michael
Titelman, had attacked the original position on the grounds
that 1t fgils to treat persons fairly. In particular, they
argue that his assumptions about primary goods tend to bias
the choice of principles in an individualistic direction and
against communitarian values. Thus they conclude that some
people's conceptions of the good are unfairly favoured over
others. In response to this objection, Rawls remarks that if
the primary goods are correctly interpreted, the need to over-
emphasize their individualistic bias does not arise. He
argues that the-"account of primary goods does not require
that the index of well-being of social groups be computed solely
in tegms of what we think of as personal income and private
weaiéhz Rather this index, he says, also "depends on the con-
trol over the stock and flow of means that people share in as
members of associations and groups, including their role as
citizeéizf Thus Rawls makes three distinctions which might

justify income and wealth as primary goods. He says :

26 John Rawls, "Fairness to Goodness" Philosophical
Review Vol.84 (1975), p.54l. ‘

27 Tbid.
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a) income and wealth is the legal command over the
material means in general necessary to realize
people's needs and interests, whether as indi-
viduals or members of associations, and the
desire for such goods is not peculiar to a parti-
cular type of society (at any rate, not so long
as the relevant class of societies is those with
a sizeable population, fairly advanced techno-
logically, and having a developed civilization and
culture);

b) income and wealth can be held in many forms pub-
lic and associational as well as private and
individual, (it is true that one develops the
theory of the good from the notion of an indi-
vidual's plan of life; but this does not imply
that such plans must be individualistic; and

c¢) the desire for income and wealth is distinct from
the desire to be wealth, and being wealthy is not
a primary good. (28)

The interpretation of income and wealth in these
passages may not be very familiar. Nonetheless, it should
not be considered arbitrary. It is a standard usage in
economics, and Mill's definition of income and wealth is
along this line. Assuming its validity therefore, we shall
try to see whether the charge that Rawls' conception of the
primary goods is ethnocentric or dependent on the particular

values and mores of capitalist societies can be effectively

dismissed.

28 Ibid, p.542.
In regard to the distinction between "wealth"and "wealthy"
Rawls maintains that there is a relational sense, not of the
term "wealth' but of the adjective "wealthy". He explains
that someone who is wealthy, or who aspires to be so, is
someone who has, or strives to possess, far more wealth than
the average person. Relative to others, his command over the
means necessary to attain human ends is very great.
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Tt would seem from Rawls' clarification that income

and wealth need not be seen as something unique to some
particular forms of societies or to certain kinds of values.,
While they may still be considered as some of the basic fea-
tures in a capitalist society, they may not be in conflict with
the classless structure of socialist-oriented societies, If
wealth consists in the legal command over such items as food and
iand, buildings and machines, and rights to use or to receive
or in any way to derive benefit from such items, 1t 1s 4diffi-
cult to see how any individual or groups can survive without
wealth., And, unless individuals are presumed to desire
wealth in this sense at least, the planning of any economy
whether capitalist or otherwise cannot even begin. - The needs
and interests of individuals together with the means of attain-
ing them must first be ascertained in order to plan an economy.
Thus, as Rawls notes:

both Marx and Mill recognize a basic kind of moti-

vation that persists through the course of historical

change, The desire for income and wealth (income being

a Tlow, wealth a stock), understood as the (legal)

command over exchangeable means for satisfying human

needs and interests. (29)

Although the general idea of Rawls' interpretation

seems quite tenable, his definition of "wealth" still needs

to be made more precise., As it stands, the definition does

29 Ibid, p.54l1.
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not bring out an essential distinction between what economists

generally refer to as "productive" and "non-productive"

wealth. This distinction is important, if wealth must be
5% considered as a primary good. For instance, if Rawls!' defi-
” nition is taken in the sense of productive wealth -- wealth
which 1s sought for the purpose of securing ggeater income ~-
its validity as a primary good for all rational persons
remains eséentially contestable once more. As was argued
before, in an ideal soclalist state where thefe is no private
ownership of the means of production it would be irrational for
anyone to seek wealth as means of procuring greater income.
Also, the nction of wealth in a productive sense cannot be a
primary good for the hyppie, the Gandhi or even the Roman
Catholic priest who takes the solemn vow of poverty. While
each of these characters may indeed need all the items listed
by Rawls -- food and land, buildings and machines -- they do
not need them as means for securing income. Rather they need
them as "non-productive® wealth, that is wealth sought for
the purpose of satisfying human needs and interests. In the
latter sense, whatever may be properly defined as capable of
satisfying human needs may be called a primary good. Thus,
wealth and income may be described as primary goods -- goods
to be desired by all rational persons -- only if wealth is

understood as defined by Rawls but in a non-productive sense.
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Now assuming that wealth and income may thus be re-
garded as primary goods, the question yet remains: why must
we also assume that rational individuals share a preference
for a greater_rather than a lesser amount of wealth? This
is the crux of the criticism raised by Adina Schwartz. As
mentioned earlier, Rawls wants to make the assumption that
rational individuals have a preference for a éreater rather
than a lessér amount of primary goods so that he can proceed
deductively to the principles of justice. But‘is such a
preference so obviously true? As Schwartz points out, a
socialist might object to Rawls' claim. The latter could
claim that "his good is furthered by Jjust enough wealth so
that he is decently fed, housed, and clothégg. Of course,
Rawls might respond to this objection by drawing attention to

the veil of ignorance. He could. argue that since it is

30 Adina Schwartz, "Moral Neutrality & Primary Goods",
Ethics 83, 1973, p.304.
Again one might respond here that Rawls merely intends the con-
straint of desiring more rather than less of the primary goods,
as a strategy for securing the principles of justice. Hence in
a well-ordered society some rational individuals may not desire
more of these goods. Rawls in fact argues along these lines in
"Pairness to Goodness™. However this argument does not help
Rawls. His attitude to the assumptions in the original position
is much stronger than what this argument suggests. Ordinarily
one would think that since the original position is merely an
hypothetical device, the dssumption therein would be arbitrarily
drawn. But Rawls does not see it that way. He argues that the
constraints in the original position are peculiar to moral theory.
Besides, the purpose of the thin theory is to show that the
assumptions about primary goods have a basis in human psychology
(they are "generally facts™ about human nature). Now if this is

indeed Rawls' attitude, it is irrelevant to make a distinction
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practically impossible for anyone to know either the specific
amount of primary goods that would further his good, the most
prudent fhing to do is to desire a greater rather than a lesser
amount of the primary goods at the original position. Besides,
if it turns out that the good of the socialist can actually be
realized by a lesser amount of wealth, he neeq not accept a
greater amount of wealth. Also, Rawls might argue that the
socialist would not be harmed by a distributive structure
which is based on a preference for a greater amoﬁnt of wealth;
he could always refuse to accept the wealth he does not need
or even donate it to charities. |

But the socialist may yet be able to counter Rawls'

argument. He could insist, as Schwartz points out, that

living in a society based on a preference for a greater rather
than a lesser amount of wealth is harmful to him. He might
tend to devote much of his time to material pursuits and his
philosophic or artistic aspirations would be in jeopardy.

He might not be able to form strong ties of affection with
other human beings since most people in such a society would

be more interested in wealth rather than in people. And, as

a result of competition for more wealth and income envy and

between the standpoint of the original position as against that

of a well-ordered society. The motivational assumptions about the
rational contractors must also be true of reflective persons in

a well-ordered society. This point will be examined further

in subsequent pages.
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inter-personal rivalries would be prevalent in the society.
By contrast, the socialist could argue that a distributive
structﬁfe based on a preference for a minimal amount of
wealth would encourage close personal ties as well as a more
artistic way of existence. Thus he could claim that the
assumption of a preference for a greater amount of wealth is
against his interest and that a system based on a preference
for less wealth is the one that furthers his 1ife plan and
his conception of the égié. o

It is not so evident how the interpretation of income
and wealth from Rawls! "Fairness to Goodness™ can answer
these arguments. What bothers the socialist is not the claim
that he needs these goods, but that he needs more rather than
less of them to be rational. Is it not rather the case that
he will be irrational to desire more income and wealth when
he knows that such a desire is incompatible with his life
plan? Perhaps Rawls might want to circumvent this difficulty
by claiming that in our society most persons have a preference
for more income and wealth. And, even if it is true that some
rational individuals do not have a preference for more of
these things, his theory is still successful in as much as it
captures the preference of the majority. The assumption about
the primary goods is made from "general facts™ of psychology.
What most people want most of the time, and not what everyone

wants all the time. The following passages in the final

31 Ibid.
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chapter of A Theory of Justice tend to support this line of

reasoning.

" In one of his final remarks 6n the gocd of the sense
of justice, Rawls admits that in a well-ordered society there
may be "some persons for whom the affirmation of their sense
of justice is not a good. Given their aims and wants and the
peculiarities of their nature, the thin accoﬁnt of the good
does not define reasons sufficient for them to maintain this
regulative sentimeégi{ 3ut Rawls insists that such indivi-
duals do not pose a threat to his theory. He argues that ™to
justify a conception of justice we do not have to contend
that everyone, whatever his capacities and desires, has a
sufficient reason (as defined by the thin theory) to preserve
his sense of justice. For our good depends upon the sorts
of persons we are, the kinds of wants and aspirations we have
and are capable(ggz. While these claims seem reasonable and
quite consistent with the fallibilist approach, they force
Rawls into a rather awkward position. If there are persons
who do not have sufficient reasons (as defined by the thin
theory) to affirm their sense of Jjustice, then we could also

say that there are rational persons who do not have a pre-

ference for a greater amount of the primary goods. (It should

32 Rawls, A Theory of Justice, p.575.

33 Ibid, p.5k2.
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be pointed out of course that the persons Rawls is referring
to primarily in these passages are the amoralists.) Yet if
the laﬁter is true, and Rawls expects each member of a well-
ordered society to affirm the public conception of justice,
would the life plans of some individuals not be in jeopardy?
Evidently, the majority is well protected because the principle
of justice to be publicly affirmed took into account their
preference for more rather than less of the primary goods.

But how do we account for those rational individuals who do
not share this preference? Individuals such as the socialists
mentioned above? Of course, Rawls cannot say that a person is
irrational if his life plan does not involve a preference for more
rather than less of the primary goods. To say this would in-
volve him in an appeal to some ideal of rationality. (The
notion of rationality in the thin theory must be morally
neutral.) Does this not mean then that, the derivation of
Rawls' two principles of justice is based on the assumption
that most rational individuals share a preference for more of
the primary goods, as distinct from the assumption that all
rational persons share a preference for them? And if this is
the case, is Rawls not committed to claiming; as Schwartz
argues, that "the majority's conceptions of the good should

34)

determine the choice of the principles of justice?"™ We will

3} Schwartz, op. cit., p.306.
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return to this question once more after reviewing other items
in Rawls' index of primary goods.

" Other items in Rawls' index of Primary Goods include
rights and liberties, powers and opportunities, and the good of
self-respect. At first sight, these items appear to be suffi-
ciently neutral and so broadly based that any rational man
anywhere and anywhen cannot but desire them if he were to
desire anything at all. But as soon as we try to give them
specific content, our optimism begins to dwindle. For instance,
what sort of rights, powers, liberties and opportunities are we
to define as primary goods? Here we need to be mindful of the
fact that in political theory lists of natural rights and
declarations of natural rights have varied from place to place
and over t£iif Within the traditions of liberalism itself,
there are some individuals who emphasize political liberties
while others insist on liberty of conscience. 1In face of such
a diversity therefore, is it ever possible to translate these
concepts with some specificity such that a particular set of
objects X, ¥, and Z can be described as primary goods that all
rational perscns desire?

Perhaps this problem could be mitigated, if, as Nielsen
suggests, we define these goods as basic liberties such as "the

right to vote, to stand for public office, freedom of speech

35 Kai Nielsen, op. cit., p.107.
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and assembly, liberty of conscience, freedom of thought,

freedom to hold personzl property, i.e. to have what Marxists
call cénsumer durablég"g While such a definition does indeed
provide some content, we are immediately faced with the problem
of determining whether in actual fact these are the things that
all rational men must want, regardless of their particular
situations. Without even questioning the scope or the exhaust-
iveness of the list, it seems quite obvious phat not all rational
men cherish the right to vote. In the United States of America,
as it is in all the so-called democratic countries, only a
fraction of the population goes to the poll to elect new lea-
ders. In fact, the campaign directors for the democratic
candidate in the 1976 U.S. elections were gravely concerned
about the general apathy of the Americans towards the poll.

Now in face of such a glaring fact, how can one maintain that
the right to vote is a primary good that all rational men must
desire. Of course, it could be argued -- and not implausibly --
that the fact that people do not generally go to vote does not
mean that they do not cherish the right to vote: "wanting"

the right to vote is not the same as "exercising" the right

to vote. We may yet prove our point from another example

while conceding this distinction. According to Nielsen,

Enzenberger in his Study Das Verhor Von Habana "makes it

36 Ibid. .
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perfectly evident that there are many rational present day
Cubans who do not at all want the right to vote: theyhdo

not wéﬂt electoral politics or representative democrégéz.

One might add here too that. even such a thing so basic as
freedom of thought has not been wanted by all rational men

in all domains and at all times. There were strong arguments
against it during the Middle Ages. And even today, when one

thinks of the magic appeal of the image of the Grand Inquisitor

in The Brothers Karamazov, there is no reason to believe that

all rational persons would be unanimous in desiring freedom of
thought.

The picture does not look any better when we come to
examine self-respect. While it is true that a lot of people
in Western societies do place a high premium on the notion of
self-respect, it is far from being obvious whether all rational
persons see it as a supreme primary good that must be sought
at the cost of everything else. It is not uncommon in our
society to find individuals who are totally uncaring about
others and who have no traceable impulse of self-respect.
Perhaps such individuals could be shown to be irrational in
some 'deep sense! of the term "rational®™. But what are we

to say about a thorough amoralist or what Nielsen calls "a

37 Ibid.
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calculating, rational egoist" who can only see any concern
for self-respect as a ™"moralistic hang up". Indeed such an
egoist'could be made to see how mistaken he is in his view-
point. But if we must describe him as being irrational, we
would need a stronger conception of rationality than the one
on which Rawls bases his thin theory. As was mentioned above,
Rawls wants to use M"rational™ in a morally neutral manner; he
wants to use the term the way economists use it, that is
taking the most effective means towards a desired end. With
such a rather thin conception of rationality, it is difficult
to see how anything at all could be strongly defined as a
primary good which all rational persons must want, without
first assuming one overriding end that all men must want if
they are rational. Apart from the case of the amoralist, there
are Christians and other religious believers who seek God as
the greatest and ultimate end of human existence. IMany of
these, following the example of Christ, have freely detached
themselves from all worldly concern. They have, as the Bible
put it, emptied themselves and taken on the form of "slaves"
in order to reach God. To them what Rawls eloquently speaks
of as the good of self-respect is just one variant of the sin
of pride which stands in the way of accepting the reality of
God. Now, even if we are inclined to regard these people as

irrational, this cannot be done on Rawls' theory of rationality.
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It seems evident from these remarks that there are
at least two important criticisms against Rawls' index of
primary goods: the lack of specificity and the inadequacy
of the theory of rationality underlying the choice of these
goods. The céntral assumption of the thin theory is that
there are certain goods -- primary goods -- of which all
rational men would desire more rather than léss if they desire
anything at all. But if the considerations raised above are
valid, it does not seem to be the case that there are many
specific things that we can quite uncontroversially claim that
any rational man must want if he wants anything at all. To
make such a claim, we should at least recognize, as Nielsen
indicates, that the "must" in our proposition has the illo-
cutionary force of a moral commitment. But this in turn
would be incompatible with Rawls' deontological commitment
and fit in badly with his contractarianism. The primary goods
as well as the principles of justice as fairness must be able
to generate tueir own support.

However, in spite of all the difficulties raised so
far, the assumption about the preference for the primary goods
from what Rawls refers to as "general facts" of psychology
may yet seem to have a strong appeal. If we look around us
in our society here, we could easily come to agree with Rawls,
that it is indeed the case that most persons with rational

plans of life do in fact have a preference for these primary
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goods. Such signs as*"BINGO ON FRIDAY NITES" in front of
parochial churches is a constant réminder that some material
income.and wealth is indispensable even in such sacred domain
as the church. However, Rawls' assumption runs aground in
view of what he wants to get from it. To be able to derive
his principles of justice from the thin theqry, he would need
to make the assumption that all rational persons have a pre-
ference for-all these goods. But as indicated earlier, it
might be the case that Rawls in fact only associates this
preference With most and not all rational persons. Why would
he not still derive his principles from the assumption, if it
is in fact true only of most persons. There are two straight-
forward answers to this cuestion: (1) If Rawls bases the
derivation of his principles on the preference of most rational
individuals, then, like those theories he describes as "teleo-
logical theories™, he himself would be saying that the majo-
rity's conceptions of the good should determine the principles
of justice. Rawls would thus be hard pressed to explain why
it is more desirable to choose the principles of justice on
the basis of é preference common to the majority and not on
the gasis of a peculiarly virtuous person's conception of the
goég.) (2) Such a move cannot yield the Archimedian point to

judge the whole of morality. Rawls would not be doing much

38 Schwartz, op. cit., p.302.




-235=

more than simply telling us that when the majority's con-
ception of the good is such and such, then such and such
principle would apply. This form of argument falls short
of the type of justification the sceptic is after.

Perhaps Rawls might yet want to make a last ditch
stand. He could argue that most people have a preference
for his primary goods and the few individualé who do not,
are just thecodd ones. Since the majority of the members
of society cannot be like these individuals,;why could he
not use the vreference of the majority as a starting point?
Such a move would involve Rawls in a stronger conception of
rationality than he wants to use in the thin theory. Above
all, he must show that it is only the majority's conception
of the good that truly reflects the general facts of human
psychology. Perhaps this could be done. One might be able to
show that the minority's conception of the good deviates from
the normal order of human nature. Arguments along this line
have been advanced against such practices as Homosexualism,
Apartheid etc. However, this approach inevitably involves
kawls in stipulating ideals of rationality and moral personality
and simply accepting the majority's view as determining what is
right. And should he take to this, the claim that the conditions
of the original position are a constrained minimum would be

insupportable.
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From the discussion in this chapter therefore, it would
seem that one of the central claims in Rawls' theory of the
good -~ the claim that rational persons must have a preference
for his index of primary goods if they are to be rational -- is
not obviously true. There are persons who might be rational
even if they do not have any preference for these goods. Thus,
the effectiveness of the theory of the primaiy goods as one of
the central premises in the derivation of justice as fairness
is at best contestable. We shall now turn to the theory of

rationality underlying the choice of these primary goods.




CHAPTER FIVE
- "RATIONALITY™ IN THE THIN THEORY OF THE GOODW

Rawls defines the primary goods as those things
which any rational person would want to have in order to
fulfill his life plan. Thus we might presume that each of
the contractors in the original position wouid want to have
at least some of the primary goods since they are said to be
rational. But at least one guestion remains: how are these
contractors to know the relevant primary goods that would
satisfy their life plans when they do not know what these
plans are? (Recall that these men are placed behind the veil
of ignorance, hence none of them knows the particular things
he wants in life.) The thin theory of the good is Rawls'
answer to this question. In the thin theory, Rawls tries to
show that even though different people might want different
things, there are certain standard features of wants which
provide the basis for arguing to standardized means of want-
fulfillment.

Rawls makes two important moves in the thin theory.
First he attributes to each person a "rational plan™ which
defines his main expectation in life. He then goes on to
define a person's "good™ as the successful execution of a
rational plan of life. Thus the first aim of the thin theory,

as he says, "is to provide a criterion for the good of the

237~




-238-

person. This criterion is defined chiefly by reference to the
rational plan chosen with full deliberative rationalié%z.
.‘Although the thin theory contains several thought-
provoking features, the discussion in this chapter will con-
centrate on the conception of rationality that emerges from
it. As Brian Barry rightly observes, the notion of rationality
turns out to be the centre-piece of the notion of primary -
goods as well as the thin theory of the good on which it rests.
For instance, if we eliminate the word trational® leaving only
the word "plan", and if we also ignore the "planning" and
"calculating" overtones of the word "plan™, we are left essen-
tially with the claim that a man's good is to be conceived as
consisting in his getting more rather than less of whatever
things it is that he happens to waégf In which case, if a
man happens to want cocane, then having more rather than less
of cocane must be conceived as his good. Obviously such a
crude proposition cannot correctly be attributed to Rawls.
Thus much of our attention will have to focus on the concept
of rationality. Whatever we are able to extract from Rawls'
understanding of this concept will be extremely important not

only in the assessment of the thin theory but the entire

thought-experiment of the original position. Rawls wants to

1 Rawls, A Theory of Justice, p.423.

2 Brian Barry, op. cit., p.27.
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maintain that there is a connection between rationality and
the maximization of benefits. The representative persons in
the original position are to be considered rational if their
choice of principles would yield such outcomes in virtue of
which each person would receive a full share of the social
benefits. In other words, no person or groups should be
better off at the expense of others. Each fepresentative
person musﬁ'be satisfied that the outcome of their collective
choice is the best he could receive in sociéty‘without causing
any other person to receive less benefits. Now to be able to
adjudicate effectively on this claim we need to scrutinize
Rawls' conception of rationality. We need to be satisfied
that the principles of rational choice which he attributes to
these persons are indeed correct.

Another important consideration why Rawls' conception
of rationality calls for a careful scrutiny is his overall
program of attempting to reconcile morality with rationality.
As David Gauthier rightly notes, one of the central issues in
modern moral philosophy is the reconciliation of morality with
rationality. Those philosophers who believe in the possibility
of normative ethics as a viable and objective discipline
invariably insist that rationality is an essential element in
morality. But when it comes to the task of the actual recon-
ciliation of the two concepts, the prospects of this position

no longer look attractive. Some philosophers advance a formula
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selecting a conception of‘rationality and a conception of
morality so that the two would fit. But what is of greater
intereét and value, according to Gauthier, is to attempt the
reconciliation beginning with our intuitive conceptions of
rationaliﬁy and morality. It is the latter that Rawls claims

(3)

to have accomplished in A Theory of Justice. He tries to

show how the conception of rationality commonly held in so-
cial theory.(a conception that does not appeal to any ideals
of human excellence or moral personality) céuld lead a person
to affirm his sense of justice. It remains to be seen in the
following chapters whether Rawls has actually succeeded in
doing this, or even whether anyone could ever succeed in doing
it. Thus, the discussion in this chapter will highlight such
aspects in the thin theory that are relevant to the notion of
rationality. An appropriate starting point might be Rawls?
three stage definition of goodness.
THE THREE STAGE DEFINITION OF GOODNég%

Rawls does not proceed directly to apply the concept

of rationality to the assessment of plans. Rather, he first

3 David Gauthier, "Justice and Natural Endowment:
Towards a critique of Rawls' Ideological Framework", Social
Theory and Practice, (3), (1974), p. 3.

L, It is important to note that when Rawls talks of
providing a definition for goodness, he should not be under-
stood as intending to provide a definition by way of concept
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illustrates his conception of it by considering what he terms
"Simpler Cases'. He says:

‘Thus I suppose the definition to have three stages
as follows (for simplicity these stages are formu-
lated using the concept of goodness rather than that
of better than): (1) A is a good X if and only if
A has the properties (to a higher degree than the
average or standard X) which is rational to want in
an X, giving what X's are used for, or expected to
do, and the like (whichever rider is appropriate);
(25 A is a good X for K (where K is some person) if
and only if A has the properties which it is rational
for K to want in an X, or whatever; (3) the same as
(2) but adding a clause to the effect that K's plan
of life, or that part of it relevant in the present
instance, is itself rational. (5)

Although what the notion of rationality means when it is
applied to plans is not conveyed in this definition -- Rawls
promises to deal with this aspect later on -- we are to under-
stand that once an object is known to have "the properties
that it is rational for someone with a rational plan of life
to want, then we have shown that it is good for him., And if
certain sorts of things satisfy this condition for persons
generally, then these things are human goods™.

The notion of rationality that emerges from this

definition identifies rationality with utility-maximization:

identity. Rather, what he refers to as definition is no
more than "a rough guideline for constructing substitute
expressions that can be used to say what on reflectionwe
want to say." (Rawls, p.40l).

5 Ibid, p.399.
6 Ibids _

=




-242=

an individual is expected to have a genuine desire to maxi-
mize his expectable utilities if he is to be considered
rational. One important question comes to mind immediately
with regard to this definition. How does such a morally
neutral conception of rationality relate to the concept of

morality? For instance, how does a person's prudential con-

cerns relate to his gocdness as a moral agent? Although this
question is quite significant, it is rather:premature to begin
to discuss it at this point without first seeing other aspects
of Rawls! conception of rationality. Nevertheless, it does
provide a good insight on the nature of the task that lies
ahead; namely, the feasibility of using a utilitarian maxi-
mizing conception of rationality as one of the essential premises
for generating a non-utilitarian theory of justice or morality.
This question will be discussed in some detail later on in this
chapter. Meanwhile we will examine some of the specific claims
of the three stage definition.

The three stage definition of goodness makes two
important claims: first it assumes that an account of ratio-
nality could be given in such a way that its objective
characteristics may be plainly recognized. This would mean
that in any given situétion, it is possible to specify a range
of objects that would be rational for rational people to want
regardless of such contingencies as individual feelings,

beliefs and attitudes. Insofar as we are able to establish
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that an object has the properties that it is rational for
someone with a rational plan of life to want, then we have
shpwn that object to be a good for him£7) An agent can
only be seen to be rational under such circumstances if he
desires the object,

There is no doubt that certain aspects of this defi-
nition can be shown to be well-founded, Indeed, Rawls is
correct to note that "there is wide agreement~among philo-
sophers of different persuasions on an accoun®t of the good
along these 1ines"£8) The firs+t part of the definition portrays
the sense in which an object is said to be good when it dis-
plays the features that are commonly desired in objects of its
kind, One could claim rather objectively and uncontrover-
sially that any given object is a good one, so loﬁg as ‘there
is enough similarity of interests and circumstances among the
persons concerned with objects of its kind. Consider such

artifacts as snow tires, cricket bats, winter Jjackets,

m  The term “"rational" as it applies to life plans
here is to be understood in terms of the achievement of a
person's wants considered within the framework of the overall
system of his goals and desires, It does not stipulate any
moral ideal or any ideal of rationality. The only relevant
consideration is whether a person's wants are consistent with
the overall system of his desires and goals in life. How
adequate is this notion of rationality? This is one of the
main issues to be determined in the course of this chapter.

8 Rawls, op. cit., p.400.
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hockey sticks and the like. Given the constraint in the
first stage of Rawls'! definition, we can say rather objectively
that a barticular object in this range of objects is a gocod
one. In the case of hockey sticks, for instance, such proper-
ties as size, weight, length, durability and the like would
be considered relevant by hockey players. Hence for any
hockey stick to be considered good, it must have these proper-
ties to the extent that they are desired by hockey players.
Perhaps it should be pointed out here that even
though Rawls' definition may be properly described as an
objective characterization of the good, it is nonetheless
contextual. Rawls says quite explicitly that whenever we
make the judgment that a particular object is good, there
"stands in the background a point of view from which ... (the
object) is being appraised, although of course this point of
view need not be made explicit". We can always ascertain and
characterize this point of view by "identifying the persons
whose concerns are relevant for making judgments, and then}
by describing the interests which they take in the objeé%g.
Thus, a good cricket player we might say is one who has the

skills and abilities that we naturally expect to find in

9 Ibid, p.402.
10 Ibid,
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cricket players. A bad cricket player, by contrast, would

be one who lacks such skills and abilities. Rawls also adds
that "+the point of view varies from case to case and the
definition of goodness contains no general formula for deter-
mining it. These matters are to be explained as the occasion
arises or gathered from the context".(ll) Should we take this
last remark seriously, it becomes necessary to be cautious
about what we attribute to Rawls. While his account of
"goodness as rationality" seeks to present the good as an
objective concept, he is not involved in a program of the
Platonic sort. He does not claim that if a thing is good, it
has to be good in every conceivable world whether rational
persons exist there or not., Rather, for a thing to be good,
it must have the natural properties that rational persons

normally expect it to have.(lz)

And since rational people are
products of specific environments their expectations vary
from place to place., Whatever be the case, the goodness of
an object is always contingent upon the point of view of par-

ticular rational agents.

11 Ibid, p.403.

12 There is of course the question of how we are to
determine which of the persons in any given situation is a
rational person,
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The second part of Rawls' definition does not pose
any particular problem. It captures the sense in which an
object is said to be good for a pefson since it achieves
what he desires in objects of its kind. Anexample here would
be a person who desires cars of high-speed performance. Any

car that has high speed performance can be said to be a good

car for that person.

While the first two stages of Rawls!' definition thus
seems uncontroversial, their scope is rather limited. As Rawls
himself points out, "no questions are raised about the ratio-
nality of the enéézf Since it is normal to assess the
rationality of an individual's desires, it would be necessary
to extend the definition beyond these two stages. Rawls sees
the need and the third stage of his definition tries to cater
for this aspect. Thus in the third stage of his definition
the question of the rationality of an individual's desires
emerges. This part of the definition articulates that sense
in which an object is said to serve a person's good when it
achieves what he wants in objects of its kind, and his desire
in the object is part of a system of desires and aims which
correctly reflects what he wants in life. Here we might
think of a race driver whose life plan is to win the "INDY

500", Whatever enables him to win this race may be referred

to as his good.

13 Ibid, p.407.
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Thus, before we come to say that a particular plan is
a good plan of life, we must first ascertain that it is a
rationél plan. It is the rational plan for a person that ulti-
mately determines the good for him. This viewpoint may be
formulated in a proposition as follows: for any given life
plan, of any given person, if the plan is a rational one, then
the person's conception of his own good is a rational one.
And, if a person's conception of his own good is a rational
one, then his dominant interests, aims and désires also become
rational. In such circumstances, one's apparent good may be
said to coincide with his real good.

Evidently, the first two senses of good in Rawls'
definition are instrumental. As Adina Schwartz notes, when
a person appeals to the notion of good in evaluating an
object in any of these two senses, the relevant question to

ask is whether the object achieves its designated purpose.
The value of the purpose itself is hardly questioéégf One
is not committed to any particular criticism of ends when
appealing tc either of these two senses. Hence we might

say that the first two parts of Rawls' "rationalistic" defi-
nition of good is indeed morally neutral. Rawls seems to be

able to appeal to a purely instrumental sense of rationality

in these two parts.

14 Adina Schwartz, op. cit., p.299.
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However the claim of moral neutrality does not seem
so easily defensible in the third part of Rawls' definition;
at leéét such a claim does not seem to follow from the assump-
tions in the first two parts of his definition. This part
allows a situation whereby an object may indeed have all the
properties that a person might desire in it in view of his
desires in objects of its kind. But to assert that the object
serves his géod (furthers his rational life plan) his desires
in objects of its kind must be part of ratioﬁal.plan of 1iife.
An illustration might be helpful here. A drug addict might
desire a particular type of drug, say cocane, because cocane
achieves the various properties he desires in drugs. But
since his desire in drugs is obviously not a part of a rational
life plan, cocane cannot be defined as his good even if the
latter does have all the properties he desires in drugs. Now,
while the issue involved here seems rather simple and ébvious,
one is not so sure at first whether Rawls can consistenly
defend a claim such as this without at least an implicit
normative appeal. If the desires a person has in an object
must be coherent with a rational plan of life for the object
to be his good, and a plan of life is not rational just
because a person happens to desire it, does it not mean then
that there is some ideal beyond the factor of want that deter-
mines the "good" of a person? If'so, does the third part of

Rawls' definition not entail a normative appeal?
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The third part of Rawls' definition apparently
entails a criticism of ends. But, as Schwartz argues, this
fact does not constrain Rawls to stipulate a moral ideal.
He suggests that Rawls might yet be able to use his definition
of the first two senses of "good" to establish the moral neu-
trality of his definition of the third sense of "good". Rawls'
central assumption in the latter follows froﬁ:

Royce's thought that a person may be regarded as human
life lived according to a plan. Therefore, according
to the second part of the definition, a person's good
has the properties which it is rational for him to

want in a plan. Since part three states that an X is

a good X if and only if it satisfies part two of the
definition and fits into a rational plan of life, Rawls
obviously thinks that rationality is the property that
it is rational to want in a plan. (15)

Schwartz supports this claim by considering the purpose ofa:
plan:

It seems evident that a plan is an ordering of desires
and goals for the purpose of getting these achieved.
Therefore, it is rational (in an instrumental sense of
rationality) to want a plan to have the property which
leads to the best achievement of desires and goals.

TIn saying that a man's good is a rational plan of life
and that an object is good for a person only if it
"has the properties that is rational for someone with
a rational plan of life to want™, Rawls is not stipu-
lating a moral ideal. He is simply clarifying the
commonly held notion that a person's good (at least in
a nonmoral sense) is the achievement of his wants con-
sidered within the framework of the overall system of
his desires. (16)

15 Adina Schwartz, op. cit., p.300.
16 Ibid.
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This passage seems to present an accurate reading
of Rawls. Perhaps if we recall the fact that Rawls' thought
has beén considerably influenced by the rationalistic philo-
sophy of the enlightenment, we would easily come to see the
force of Schwartz'! claim. However, the assumption that
rationality is itself the property that it is rational to want
in a plan is very contestable. If, as Schwartz says, the pur-
pose of a plén is the ordering of desires and goals so that
these may be achieved, how does rationality (which is the
ordering excercise) again become the property that it is
rational to want in a plan? Does the term "plan™ not always
suggest planning "for"™ something? It is indeed correct as
Schwartz points out that a person's good is sometimes defined
in terms of the achievement of his wants considered within
the framework of the overall system of his desires. But if
this definition is morally neutral what prevents us from
defining a man's successful attainment of cocane as his good,
if the overall system of his desires happens to centre on
drugs, and cocane achieving all he wants in drugs? It would
seem also that if the fact of a match between a particular
want and the overall system of a person's desires is suffi-
cient to define his good, then it would‘be pointless to ask
whether a plan that actually attains this match is yet the
good for a person. But we can always say without contradiction

that even though a particular attainment reflects what a
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person really wants in life, yet it is not good for him or

for anyone else to want it. Consider the case of someone
whose overall system of desires is geared toward receiving
public attention. He thinks up a plan to leap down from the

roof top of the Empire State building in full view of everyone.

Assuming that he was able to accomplish the jump unhurt, can
we not still ask whether his achievement is é good for him,
regardless of the fact that it fits his overall desire to
receive public notice and this in turn fits ih with the network
of his overall plans and desires? Perhaps we might want to
gquestion not so much the goodness of the action as the
rationality of the man. But this is not to say phat his plan
or achievement is inconsistent with the overall system of his
desires. Rather, our consideration would be directed to the
fact that his action violates some commonly accepted stipu-
lations of rationality (not to endanger one's life unnecessari-
ly).

Thus, it does not seem so obvious that the third part
of Rawls' definition has clearly shown how a person's good can
be defined in terms of a rational plan of life without having
to appeal to some ideal of rationality. Assuming, however,
that such a nonmoral definition is possible and that the
remarks here are essentially mistaken, the question yet remains:
precisely how does a person determine whether a particular life

plan in any given range of life plans is indeed a rational one?
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To answer this question, we need to examine the two conditions

specified by Rawls for determining the rationality of a life

plan,

... a person's plan of life 1is rational if, and only if,
(1) it is one of the plans that is consistent with the
principles of rational choice when these are applied to
211l the relevant features of his situation, and (2) it
is that plan among those meeting this condition which
would be chosen by him with deliberative rationality,
that is, with full awareness of the relevant facts and
s careful consideration of the consequences. (17)

Two key notions emerge in these remarks: the notion of
the principles of rational choice and the notiﬁn‘of deli-
berative rationality. For a plan of life to be deemed rational,
its choice must be motivated by the principles of rational
choice and by deliberative rationality. When these two condi-
tions have been met, only then can one say that a particular
plan of life is rational or not. 4Also, on the basis of these
conditions a distinction could be made between an "apparently"
rational plan and a "really" rational plan., Our next task
+herefore would be to give some content to these two notions.
What does Rawls mean by the principles of rational choice and

the concept of deliberative rationality?

17 Rawls, op. cit., p.408,
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THE PRINCIPLES OF RATIONAL CHOICE.

. - Rawls adopts the method of enumeration in an attempt
to articulate the principles of rational choice. He adopts
this method on the assumptibn that full enumeration of the
principles would necessarily unveil the content of rationality.

He begins his enumeration with the more familiar and least

controversial aspects of rationality.

1. Principles of effective means: (Given) a particular
objective that is wanted, and that all the:alter-
natives are means to achieve it, while they in other
respects remain neutral, one is to adopt the alter-
native which achieves that objective with the least
expenditure of means or given the means, one is to
fulfill the objective to the fullest possible extent.

2. Principles of inclusiveness: One short term plan is
to be preferred to another if its execution would
achieve all of the desired aims of the other plan
and one or more further aims in addition.

E 3. Principles of greater likelihood: (Where) the aims
which may be achieved by two plans are roughly the
same. Then it may happen that some objectives have

a greater chance of being realized by one plan than
the other, yet at the same time none of the remaining
aims are less likely to be attained. A greater
likelihood of success favors a plan just as the more
inclusive end does. (18)

The most important criticism that might be brought
against these principles -- the counting principles as Rawls
calls them -- is that they do not provide adequate basis for

ordering plans in accordance with their rationality and hence

18 Ibid, pp. 411-3.
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their goodness. They do not apply in all situations. For,
as Rawls himself points out, "the means may not be: neutral,
inclusivé plans may not exist and the objectives may not be
sufficiently similéigz Moreover, the principles merely pro-

vide a strategy for counting existing desires and wants in

an attempt to see how many of these can be realized. There
is no indication of a criterion for a further analaysis of
our desires and for judging the relative intensity of our
wants. The desires and wants of individuals’are simply taken
as giéigf

Rawls is aware of this inadequacy. He is also aware
that an adequate account of rationality ought to yield prin-
ciples which would enable an individual to determine which of
his several wants or desires is rational. Thus he tries to
fortify the counting principles by appealing first to "one
formal principle that seems to provide a general answé§%2
The latter is the principle which requires an individual "to

adopt that plan which maximizes the expected net balance of

satisfaction. Or ... to take that course most likely to

19 Ibid, p.417.

20 Rawls asserts in "Goodness to Fairness" that "the
interests and ends of individuals depend upon existing insti-
tutions and the principles of justice they satisfy". This,
he says, is in contrast with the doctrine of abstract indivi-
dualism which maintains that the fundamental aims and interests
of individuals are determined independently from particular
social forms.
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(22)
realize one's most important aims", Again, this formal prin-

ciple does not seem very helpful. As Rawls notes, it "fails

to provide us with an explicit procedure for making up our

(23)

minds". Even while appealing to it, the individual is yet

"to decide what it is that he most wants(an% to judge the
24

comparative importance of his several ends".
DELIBERATIVE RATIONALITY

With the apparent failure of this férmal principle,
Rawls goes on to consider the notion of "deliberative ratio-
nality" which he takes over from Sidgwick. He modified the
notion rendering it as follows:

... the rational plan for a person is the one (among
those consistent with the counting principles and
other principles of rational choice once these are
established) which he would choose with deliberative
rationality. It is the plan that would be decided
upon as the outcome of careful reflection in which
the agent reviewed, in the light of all the relevant
facts, what it would be like to carry out these plans
and thereby ascertained the course of action that
would best realize his more fundamental desires. (25)

21 Rawls, op. cit., p.416.
22 Ibid.

23 Ibid.

24, Ibid.

25 Tbid, p.417.
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This definition of deliberative rationality is
believed to capture in essence what Sidgwick refers to as
"a peréon's future good on the whole"™. That is, what a per-
son "would now desire and seek if the consequences of all
the various courses of conduct open to him were, at the
present point of time, accurateéy foreseen by him and ade-
quately realized in imaginatiéi"z Also, Nielsen remarks
that the conception of rationality emerging in the definition
is "fundamentally what Richard Brandt is after in his analysis
of rational desires and in trying to ascertain what is intrin-
sically desirable in terms of them, and it is ... a reasonable
way of reading Mills' end Dewey's talk about the relation
between the desired and the desirabézzf However, apart from
these veritable sources of support, the notion of deliberative
rationality as expounded by Rawls does seem capable of gene-
rating some support of its own. His account does seem to
provide considerable insight into what could be described as
a rational desire, and what it 1s for an object to be ratio-
nally desired. For instance, unless someone has a pro-attitude
toward a proposed course of action, there does not seem to be

any good reason why he should go ahead to perform the act.

And, an action can be said to be rational only if there are

26 Ibid, pp. 416-~7.
27 Kai Nielsen, op. cit., p.1ll6.
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reasons for which an agent performs it. However, despite

its strong appeal, Rawls'! formation of the principle of
deliberative rationality is still plagued by serious diffi-
culties. Even if we are to assume that the "other principles
of rational choice" mentioned in the formula could be made
sufficiently determinate, and that we are able to determine,
using Rawls' griteria, what the fundamental aesires for an
individual éiez the question still remains: why is the choice
of plan made by an individual under full information nece-
ssarily rational or good? Admittedly, it is not unusual for
individuals to have passionate desires for certain things

even when they do not have full information about these things.
And, they may yet persist in their desire after they come to
know all the facts about these things. Imagine two persons

X and Y with contrasting attitude towards the university: X
wants a university education and Y hates everything about the
university. Even when the complete information about the
university has been made known to each of them, they yet per-
sist in their attitudes. MNow, if on Rawls' account, we accept

nfull information™ as the overriding factor, then we cannot

28 Rawls, as a matter of fact, does not think that
these assumptions could be demonstrated conclusively. After
a lengthy remark about "the devices of deliberation and time
related principles", he concludes that "the determination of
rational plans is indeterminate in important ways. The more
evident and easily applied principles of rational choice do
not specify the best plan; a great deal remains to be
decided". (Rawls, op. cit., p.L449.)
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but see the contrasting attitude of X and Y as being equally
rational. There would be no basis whatever why we should
rank éﬁy of them as being more rational than the other. Thus
we would be saying, in effect, that whatever anyone happens
to desire would be rational provided it is desired with full
information. Not only does this proposition fail to square
with our ordinary intuitions about rationality, it 1s essen-
tially relativistic. In the final analysis, it 1s no more
than saying that what people happen to desiré uhder such
conditions is objectively rational, and hence good. As Hare
would argue it seems possible to envisage a situation whereby
a good number of people do in fact have similar desires. But
an adequate theory of the good should be able, at least in
principle, to show such desires to be irrational. Consider
the penchant for wearing a tan .in this society during the
summer months. Recent researches have indicated that this
practice is capable of inflicting skin cancer. We might say,
of course, that a lot of people may not be aware of such
hazards. But suppose they come to know and they yet persist
in sun bathing? Would the fact that they now know all the
facts about théir action necessarily make it good?

The practical implications of Rawls' position could
be far reaching. If the best plan for an individual is the
one that he would adopt if he possessed full information, and

if this plan is the objectively rational plan for him and
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determines his real good, why would the state want to meddle
with iqdividuals who knowingly choose to take their own lives.
For instance, Garry Gilmore, the convicted murderer in the
state of Utah has knowingly and freely chosen to pay for his
crime by facing a firing squad. Now why was it necessary for
the amnesty board of the State of Utah to reyiew his case?
Accepting Rawls' formula, could the Board ever come forward
with reasons to set aside Gilmore's desire to die by firing
squad? Would such reasons not undermine the objectively
rational plan for Gilmore and thereby jeopardize his real
good? But why could they (the members of the board) not rule
that: "although Gilmore has elected to die by firing squad in
full awareness of the nature and consequences of his desire,
we have commuted his death sentence to life imprisonment in
conformity to right reason and the laws of the land". It does
seem to make sense for one to argue sometimes that even “though
an agent wants a certain object, knowing all the facts about
the object, yet the object is not the best or the most rational
thing for him to want. But with Rawls' conception of deli-
berative rationality there is hardly a basis for such an
argument.

Another important objection that could also be
brought against Rawls -- Nielsen does in fact mention a
similar objection -- is that it is not a conceptual anomaly

for one to conceive of a thoroughly rational plan of life
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which is totally evil or at least not good. (Recall the
question of mobsters.) Even if we want to condemn the anti-
social activities of these men as irrational, we cannot do
this by appealing to the Rawlsian conception of rationality.
It might indeed be the case that some men become members of
the underworld without full information as to what all the
implications are. Some people might even be.drawn into it
against their.will. But it is also a known fact that several
people have become members with full "delibefative rationality".
That is, they know all the facts that could be known in regard
to this way of life. Are we then to conclude that since this
latter group of men adopt their plan of life with full infor-
mation, their plan is objectively rational, it is the best
plan for them, and one which determines their real good? It
is not so obvious how Rawls can overcome such a paradox.
However, there is a passage in Rawls that tends_ to
invalidate the foregoing objection. In drawing a parallel
between utilitarianism and his own contract doctrine, Rawls
indicates that the indeterminacy of rational plans "is no
difficulty for justice as fairness, since the details of plans
do not affect in any wéy what is right or juéﬁgf Since indi-
vidual ways of life must conform to the principles of justice

that are arrived at independently, the arbitrary features in

29 Ibid, p.449.
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~individual plans become irrelevant. Thus Rawls concludes
that the indeterminacy in the notion of rationality "does
not translate itself into legitimate claims that men can
im%os? on one another. The priority of the right prevents
30
this"., Rawls gives an interesting example in support of his
point. He says:
... assume that the larger part of society has an
abhorrence for certain religious or sexual practices,
and regards them as an abomination. This feeling is
so intense that it is not enough that these practices
be kept from the public view; the very thought that
these things are going on is enough to arouse the
majority to anger and hatred. Even when these atti-
tudes are not supportable on moral grounds, there
appears to be no sure way to exclude them as irra-
tional. (31)
| Tt would seem from this example that Rawls would,
after all, allow the possibility whereby the desires of a
person could be rational and yet be morally untenable. By
the same token, there could be immoral life plans that are
thoroughly rational (at least in the non-moral conceptioh of
rational). However, Rawls cannot consistenly allow these
possibilities in view of some of the remarks he makes in his
discussion of the question "Why Be Moral?". He contends that,
at least under the circumstances of a well-ordered society,

(32)

"pbeing a good person is indeed a good™. 1In such a society,

30 Ibid.
31 Ibid, p.450.
32 Rawls, p.398.
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he argues, and perhaps more generally as well, having a sense
of justice is a good. Hence, having moral attitudes is "desi-
rable from the standpoint of rational persons who have them
when théf éssess their situation independently from the cons-
traints of justice".(33) The implication here is that there
are good and sufficient reasons independently of moral consi-
derations that could motivate a reflective person to be a
moral person with genuine moral attitudes. .

It will beéome evident when we begin to probe the con-
gruence argument, that Rawls cannot consistentiy maintain
these claims, let alone justify them. This fact not withstand-
ing, there are seveyal remarks made by Rawls towards the end of
his book that would seem to support an earlier suggestion that
there might be immoral life plans that are yet rational. Recall
a citation in the last chapter where Rawls admits the possibi-
lity of some individuals not having sufficient reaséons (as de-
fined by the thin theory) to affirm their sense of justice,
Since he does not specifically refer to these individuals as
being irrational, we may presume that they are at least capable
of performing acts which are rational even if such acts go
against the constraints of morality.

Is one to conclude then, that the foregoing interpretation

of Rawls' notion of deliberative rationality is inaccurate?

33 Ibid, p. 399.
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This conclusion is not so obvious. On the contrary, the
assumptions about rationality in Rawls' example are, as Nielsen
rightly observes, far more crudely Humean than those he usually
makes aﬂdvhardly fit with his conception of deliberative
rationalitys3u) For instance, if the dominant attitude in

the hypothetical society is not one which is fully informed

but rests merely on intensity of feeling, then it is obviously
inconsistent with what Rawls himself describes as deliberative
rationality. (A desire is rational only if it is based on full
information.,) However, it might yet be the case that the
attitude may help promote a certain life plan which is
rational, Should those religious or sexuval practices pose

a threat to the rational 1life plans of these agents, the

agents can hardly be considered rational if they do not rebuff
them. But even when the latter is the case, the attitude of
the agents is no less arbitrary insofar as it lacks sufficient
information. In fact, the agents are appealing to their pre-
judices as distinct from their moral beliefs.

The objections raised so far seem to suggest a fundamental
weakness in the notion of rationality underlying the thin
theory of the good. As was mentioned earlier, Rawls, in an
attempt to make his original position appear morally neutral,
adopts the notion of rationality that is standardly used in

bourgeols economics (rationality that is purely instrumental). Thus,

3% Nielsen, oD, cit., P.119.
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rationality is identified with the maximization of individual
utility. Rawls accepts this identification subject to two
constraints: (1) that there is a class of primary goods such
that an increase in these goods always represents an increase
in utility; and (2) that his rational contractors are free
from envy. But does such a conception of rationality adequately
describe what is ordinarily considered rational in non-moral
discourse? Also, could such a conception ever lead to the
notion of morality articulated by Rawls in'juStice as fairness
(morality adhered to for its own sake ).

Perhaps, it should be emphasized that Rawls' account of
rationality cannot be rejected out of hand as incorrect.
There is no doubt that the account does capture some important
ways in which the term "rational” functions in ordinary
(non-moral) discourse. For instance when an individual is
ordinarily asked to be rational, this might Jjust be a way of
telling him to pursue that course of action that is caﬁable of
maximizing his interests. Also, when individuals come together
to enact a contract, there is a tacit understanding that each
party is out to achieve benefits which otherwise, would have
been unattainable, or at least more difficult to attain, without
such a collective instrument. Therefore, the difficulty with
Rawls' account does not 1lie in jdentifying the maximization
of individual expectable utilities as a conception of rationality.
Rather, it lies in an attempt to treat this conception as if

it were the concept of rationality.
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There are numerous instances in which a person can act
rationally even when he has every reason to believe that by
so acting he would not or cannot possibly be maximizing his
own personal gains. For example, several Israeli soldiers
were known to have formed themselves into bridges over barbed-
wire fences to enable their troovs to infiltrate into Lebanon
during the 1967 war, Although their action was cited as
heroic, it can hardly be said that they did it in order %o
maximize their individual gains. It might not even be necessary
for a person to want (have an affective attitude) to perform
an act, before the act can be considered rational, Insofar as
he has sufficient reasons for performing the act, when he acts
on those reasons and with no apparent overriding countervailing
reasons, then his action can properly be regarded as rational,
Some clarification might still be necessary here, as the
foregoing claim is well open to challenge, What is meant by
"gufficient reasons" here has not been explained. Someone~
might respond that crazy and indeed insane people can and do
have reasons. Consider the case of paranoids and their insane
rationales, Sometimes we try to use principles of rational
choice or a concevtion of a rational person to help us
distinguish good reasons and rare (unusual) rationales from
bad reasons or insane rationales, Nevertheless, on Rawls'
account something can only be called a reason for an action
if it accords with a particular life plan which is rational.

And, to deitermine whether a life plan is rational, all we need
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? is to find out what a person would want or desire under con-

§ ditions of full information and vivid recall. To this, one
}could only respond that it is possible, at least theoretically,
§ for the agents in Rawls'! example tc continue to show aversion
'fto those sexual and religious practices even when they must
?have had "full information™ about these practices. And given
é’Rawls' account of rationality, there is no basis for regarding
§ them as irrational persons. If this is indeed what Rawls'
theory of rationality leads to, it shows a definite weakness
in it. |

Apart from the inadequacy of the received view of
rationality as an approximation of the concept of rationality,
its effectiveness in generating the concept of morality is
highly suspect. In an elaborate and very sophisticated exami-
nation of the notion of rational co-operation, David Gauthier
concludes among other things that the received view of ratio-
nality can only lead to the "morality of economic men™. (35)
In such a morality, the relations of men one with another are

accidental, external; it is no part of their nature,

as they conceive it, that each should affect the well-

being of others in whatever ways he does. Hence, to

them morality appears as artificial and instrumental,

as a human contrivance whose only rationale is to assure

the greater well-being of each. If as moral men they

treat each other as ends, accepting for others the same

relative advantage they demand for themselves, yet in a
deeper sense they treat each other as means, for the

35 David Gauthier, Nous, 8 (1974), p.62
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principles of optimization and fairness are to each but
part of an overall policy of individual utility-maxi-
mization®. (36)
It is not very certain whether Rawls can effectively
respond to Gauthier's criticism. Although he seems quite

4 anxious to reconcile morality with rationality -- the entire

third part of A Theory of Justice is devoted to the task of

4 relating a theory of justice to the theory of goodness as
rationality -- it is not so evident whether the morally neu-
tral conception of rationality he invokes can accomplish this
task. The most that Rawls can hope to get from this conception
is the idea of a collective morality. And if it is indeed the
case that the morality of his men does not transcend the
morality of rational co-operation, then the possibility of a

morality of principles (morality for its own sake ) emerging

from A Theory of Justice can almost be ruled out.

Certain aspects of Rawls' conception of rationality will
be reviewed again in subsequent chapters. Also, some of the
general claims of the received view will be examined in -
Chapter Eight. In that chapter, an attempt will be made to show
how an enriched conception of rationality would be more
consistent with the kind of morality Rawls is trying to charac-
terize and explain. Meanwhile, the discussion on the thin theory

will conclude with a brief examination of what Rawls designates as
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the Aristotelian principle. The Aristotelian principle is
presented by Rawls as one of the conditions of rational choice.
SECTION 11
THE ARISTOTELIAN PRINCIPLE

The formulation of what Rawls refers to as the
Aristotelian principle is another important attempt by him
to impose substantive constraints on the possible patterns
of human motivation. Rawls admits the fact that his three-
stage definition of the good is "purely formal"™. According
to this definition, the good for an individual'cohsists in
choosing that plan which will maximize his expectable uti-
lities from any maximal class of plans. Even though Rawls
goes on to specify a network of principles from wh}ch the no-
tion of deliberative rationality and the principles of ratio-
nal choice derive, "We still cannot", he admits, "derive from
the definition of rational plans alone what sorts of ends these
plans are likely to encourage'. (37) To be able to dfaw conclu-
sions about these ends therefore, mit is necessary to take note

of certain general facts." (38) Accordingly, Rawls postulates

37 Rawls, op. cit., p. 424,
38 Ibid.
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a basic principle of motivation which he refers to as the
Aristotelian principle. This principle states that:

... Other things being ecqual, human beings enjoy
the exercise of their realized capacities (their
innate or trained abilities), and as this enjoy-
ment increases the more the capacity is realized,
or the greater its complexity. (39)

Rawls provides some clarification to this statement:

The intuitive idea here is that human beings take

more pleasure in doing something as they become

more proficient at it, and of two activities they

do equally well, they prefer the one calling on a
larger repertoire of more intricate and subtle dis-
crimination. For example, chess is a more complicated
and subtle game than checkers, and algebra is more
intricate than elementary arithmetic. Thus the princi-
ple says that someone who can do both generally prefers
playing chess to playing checkers, and that he would
rather study algebra than arithmetic. (4Q)

The Aristotelian principle is said to be a deep
psychological principle of motivation:

It accounts for manvy of our major desires, and explains
why we prefer to do some things and not others by con-
stantly exerting an influence over the flow of our
activity ... expresses a psychological law governing-
changes in the pattern of our desires. Thus the prin-
ciple implies that as a person's capacitles increase
over time (brought about by physiological and biologi-
cal maturation, for example, the development of the
nervous system in a young child), and as he trains
these capacities and learns how to exercise them, he
will in due course come to prefer the more complex
activities that he can now engage in which calls upon
his newly realized abilities. (41)

39 Tbid, p.426.
LO Ibid, p.L26.
L1 Ibid, pp.L4R6-8.
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And in the theory of the good:
(The Aristotelian principle) states a deep psycholo-
gical fact which, in conjunction with other general
facts and the conception of a rational plan, accounts
for our considered judgments of value. (42)

The most obvious problem that emerges from these
statements is that of interpretation., How does one interpret
the Aristotelian principle? In which category of beliefs is
it to be located? Brian Barry sees only two options: either
"it is an empirical generalization or it is a partially con-
stitutive definition of 'rationality'(43)." ' But neither of
these two options, he thinks, seems to augur well for Rawls'
theory. Iet us examine the two interpretations,

First, let us suppose that Rawls intends the principle
as part of a substantive definition of rationality. There
are two passages that one could cite in Rawls' book to support
this assumption. In one instance Rawls says that, since "the
Aristotelian principle is a feature of human desires as they

(4k) - Also

now exist, rational plans must take it into account".
he declares in another context that the "things that are
commonly thought of as human goods should turn out to be the
ends and activities that have a major place in rational plans.

This principle is part of the background that regulates these

42 Ibid, p.432.

L3 Brian Barry, The Liberal Theory of Justice, p.2h4.

b4 Ibid, p.432.
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judgments." (45) Thus, we might want to say that the
Aristotelian principle is an essential and unique feature in
human nature if "rationality must take it .into account". It
; is more than just an accidental feature in human nature. In
the second passage the prinéiple emerges much stronger as one
of the criteria for assessing or evaluating human goods. It
is 6ne of the ground rules that regulate: our practical judg-
ments concerning human goods. For our judgments of human goods
to become intelligible, we need to take the Aristotelian princi-
ple into account.

Therefore, if the Aristotelian principle is interpreted
as part of the definition of rationality, it would then follow
that any choice or behaviour pattern that is not in accordance
with it must be considered irrational. Hence, for example, let
us suppose tﬁere is an individual who likes to solve puzzles for
his leisure. If he does not generally aspire to attempt the
more difficult ones, then he must be deemed irrational. queed
some legitimate questions might be raised about the character
traits of such an individual even if one does not go so far. .
as calling him irrational. Did J. S, Mill not insist that it

is better to be a Socrates dissatisfied than a pig satisfied?

45 Ibid.
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However, Rawls cannot consistently maintain such a
strong interpretation of the Aristotelian principle because
it involves an appeal to some ideals of human excellence.
Rawls e#plicitly rejects such an appeal in his critical
remarks about the ethics of perfectionism. He argues that
perfectionism is inadequate as a theory of morality because
we do not have a sure way of determining what the ideals of
human excellence are, An alternative reading must therefore
be sought for the Aristotelian principle.

The second interpretation suggested by Bérfy appears
to be a viable alternative. The Aristotelian principle could
be read as a statement from empirical generalization. Rawls
himself seems to be leaning in this direction whgn he refers
to the principle  as a "deep psychological fact". If the
Aristotelian principle must rank as a psychological fact,
then, like other psychological facts, its statement must
derive from empirical generalization.

There are several passages in Rawls' book that
tend to support the latter interpretation. In what he refers
to as an "evolutionary explanation" of the Aristotelian prin-
ciple, Rawls says that:
Natural selection must have favored creatures of whom
this principle is true. Aristotle says that men desire
to know. Presumably we have acquired this desire by a
natural development, and indeed, if the principle is
sound, a desire to engage in more complex and demanding

activities of any kind as long as they are within our
reach. (46)
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But Rawls does not construe this evolutionary explanation
in a justificatory light:

The evolutionary explanation, even if it is correct,

is not of course a justification for this aspect of

our nature. In fact, the question of justification

does not arise, (47)

The latter passage éppears rather puzzling in view
of the one cited two pages earlier, It seems difficult to
think of the Aristotelian principle as "part of the back-
ground that regulates" our judgments about those things that
are commonly thought of as human goods, and yet the notion
of justification does not enter into it. Does this imply
then that the question of rational justification is irrelevant
to our judgments concerning human goods? Perhaps what Rawls
has in mind here is the idea that regulatory pfinciples are
not themselves susceptible to direct justification within
the system they support. But should this indeed be his think-
ing does this not take us back to the first interpretation of
the Aristotelian principle as part of the criterion of what
it is to be rational?
Perhaps there is some satisfactory way of resolving

this issue. At any rate, the problem itself is not very signi-
ficant at this stage of our discussion of the Aristotelian

principle, Rather, it seems quite evident from the two

Lé Ibid, p.431.
L7 7Ibid, p.432.
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passages cited above that the Aristotelian principle can be

correctly described as an empirical generalization.

One of

Rawls' examples would seem to lend further support to this

claim:

Thus imagine someone whose only pleasure is to count
blades of grass in various geometrically shaped areas
such as park squares and well-trimmed lawns. He is
otherwise intelligent and actually possesses unusual
skills, since he manages to survive by solving diffi-
cult mathematical problems for a fee. The definition
of the good forces us to admit that the good for this
man is indeed counting blades of grass, or more accu-
rately, his good is determined by a plan that gives
an especially prominent place to this activity. (L8)

The point of this "fanciful case™, Rawls says, 1is
bJ b

only to show that the correctness of the definition of a

person's good in terms of the rational plan for him does not

require the truth of the Aristotelian principle.

The defi-

nition would still be satisfactory even if the principle

should prove inaccurate or fail altogether.

(49)

that the statement of the Aristotelian principle falls into.

the category of those propositions that can be checked for

their truth or falsity.

Should this then be the case, that

is, should the Aristotelian principle be read as an empirical

generalization, it would seem necessary, contrary to Hawls'

remark in the passage just cited, that its propositicn be true

48 Ibid, p.L32.
L9 Ibid, p.433.

Thus, it emerges
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enough for it to function effectively as a premise in the
original position. The contractors cannot be made to reason
from false premises. This is one of the considerations that
lead Rawls to modify some of the assumptions at the original

position in A Theory of Justice. In his earlier paper "Justice

as fairness" Rawls stipulates that the parties in the original
position are to choose their principles of justice on the

assumption that their ennemies were entirely in control of

their future. He modified this constraint in A Theory of
Justice since it entails reasoning from false premises. Also
in his "Goodness to Fairness" Rawls states quite emphatically
that the premises of the thin theory must be sound and correct.
He says:

So far as possible, one assumes only a knowledge of the

thin theory of the good, a theory founded on the facts

of psychology and setting out the general structures of
human desires and ends. On the basis of this theory,

we can define the primary goods., Of course, the thin

theory must be sound. (50)

It appears therefore that Rawls must actually rely on
the correctness of the Aristotelian principle if the princi-
ple is to yield all what he expects to get from it. But
precisely how does one establish the truth or correctness of

this principle? It might be the case that most people most

of the time do, in fact, derive more interest in attempting

50 Rawls, "Goodness to Fairness", op. cit., P. 538,
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more challenging tasks., But even such a considerably weaker
claim is seriously challenged by Barry. He insists that the
Aristotelian principle is "as a matter of fact false for most
people most of the tiég%? - Let us suppose that Barry is wrong
(though this is not so obviously the case). Yet, can it be
said that everyone's central goal in life is to realize his
most complex and innermost abilities? How do we account for
those hundreds and thousands of students who drop out of
school every year in this country just "to take things easy"?
We also have the Gandhies, the kMoonites and the hyppies who
cannot be made to see the ethic of developing or actualizing
their natural talents or complex abilities. Of course, we
need to be mindful of the constraint, "all things being equal®.
The Aristotelian principle does not claim that people will, in
every circumstance and under any situation, have a higher-order
desire to realize their most complex and innermost abilities.
Rather it says that people will have this desire, if there )
are no intervening factors to frustrate it. Hence, since the
parties in the original position have been stripped of the
various contingencies that might threaten this motivation,
they will take it into account in their choice of principles

of justice. But how satisfactory is this response? Is the

phrase "all things being equal any more than a platitude?

51 Brian Barry, op. cit., p.29.
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When is it that "all things are ever equal" in real life?
Perhaps one might say that this is only a practical diffi-
culty and not a theoretical one, While this is true, it is
also important to note that the principles of Jjustice
deriving from the Aristotelian principle are to apply in a
world in which all are never equal.

It does not seem that the Aristotelian principle can
be shown to be true or correct if it is interpreted as a
strong empirical law as Barry's second alternative seems to
indicate,

However, it might not be necessary to approach it in
such a strong sense. Why should the principle not be interpreted
as a general tendency law? Thus, while it migh? yet be seen
as an empirical generalization, it need not be true of every
individual human being living on this planet. Rather, it
might just be a general tendency that is true of most people
most of the time,

Such a weaker rendering of the Aristotelian principle
would seem to have two significant merits. It is quite con-
sistent with a fallibilist position: a position that Rawls
could more easily identify with. Recall one of his remarks
cited earijer. If, as he says, some individuals may hot
have sufficient reasons (as defined by the thin theory) to
affirm their sense of justice, it would also be <he case

that some individuals may not have the desire to act
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in accordance with the Aristotelian principle. ‘Also a

weake? interpretation of the Aristotelian principle would
certainly dismiss the problem of a conclusive justification.
In fact, this would make the principle look much more like

a psychological principle. (Psychological laws are by nature,
high-power assumptions; they are not susceptible to absolute
or conclusive justification.:)

However there are two important reasons why this
interpretation of the Aristotelian principle may yet fall
through. First, if the principle is merely stating a general
tendency, why does Rawls attach so much importance to it? Vhy
is it so necessary for the rational perscns in-the original
position to take it into account in deliberating on principles
of justice. We must remember here that Rawls cannot appeal to
any ideals of rationality or human goodness. Such an appeal
will defeat the very purpose of the thin theory. Apart from
the fact that such a move would go against the claim that the
conditions of the original position are a constrained minimum,
it entails an appeal to the very ideals which the neutral
assumptions of the thin theory want: to yield. Hence the most
Rawls can say is that the Aristotelian principle is a unique
feature about humans. (It is one of the "general facts" about
humans.) But tovthis, we could guickly respond that the ten-
dency to laugh is also a unique feature about humans. Only

human beings have the tendency and the capacity to laugh. Now
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why is it more rational (rational in a non-moral sense) for
the parties in the original position to take the tendency to
act in accordance with the Aristotelian principle into con-
sideration and not the tendency to laugh? It is not so
evident how this guestion can be answered satisfactorily
without an appeal in the direction of human excellence.

- The second question raises a difficulty similar to
the one mentioned towards the end of the last chapter. Let
us suppose that Rawls indeed wants to take the fallibilist
route. In other words, we assume that he wants to assert
the Aristotelian principle as a general tendency among humans
(a desire that is true of most people most of the time). Let
us also assume that the unique importance of the principle
can also be demonstrated without appealing to some ideal
(though I do not see how this could be done). The guestion
still remains: 1is Rawls not in effect using a desire that
is only true of most people most of the time as a basis for )
generating principles of justice which are to apply equally
both to those who have this desire and those who do not have
it? Again it does not do for Rawls to respond that since
most people in society have this desire, and since those who
do not have it are the odd ones (most people in society are
not like these) it was alright for him to invoke the princi-
ple. For such an argument to be successful, Rawls would

want to show that only those individuals whose behaviour
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accords with the Aristotelian principle are rational, He
would have to show that only those individuals who have this
higher-order desire can truly reflect the "general facts" of
human psychology, and that others who do not have the desire
are deviants from the "general facts" of human psychology.

In other words, he must show that anyone who does not act in
accordance with the Aristotelian principle is less than
rational., Again, Rawls cannot pull such an argument through
under the constraints of neutrality of the thin theory., Per-
haps such an argument might be possible under normal conditions.
In fact, an appeal to some standard such as the Aristotelian
principle seems quite implicit in several of our everyday
evaluations. For instance, when a person's performance is
evaluated, very often the evaluation is done against the
background of what he is capable of achieving or what he
ought to achieve,

However, Rawls cannot proceed in this direction
because such judgments are not value-free, For him the task
is to show from the standpoint of a thin conception of ratio-
nality (a value-free conception of rationality), that anyone
who does not have the higher-order desire stated in the
Aristotelian principle is less than rational or less of a
human being. And unless he is able to show this, it is
difficult to see how}he can escape the charge of deriving the

principles of justice as fairness from assumptions which are
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not true of all rational persons. He would need to show that
justice as fairness, unlike teleological theories, is not
merely appealing to a dominant conception of the good.

Rawls is apparently aware of this difficulty and
he tries to deal with it in "Goodness to Fairness". While
condeding the faect that the original position as a whole
might not be neutral between conceptions of the good, he
argues that it is still as fair as possible to the parties

conceived as moral persons. He says:

And, of course, the OP idea as a whole is not neutral
between conceptions of the good in the sense that the
principles of justice adopted treat them all equally.
Any definite agreement is bound to favor some views
over others. The most that can be expected, then, is
that the OP is fair to the parties (conceived as moral
persons). Even this may be asking too much, since
there may be no very clear notion of <fairness for this
case, or at at any rate, no notion of perfect fairness.
But it is still worth asking whether the OP is as fair
as possible; or whether some other account of the

. initial situation would be more fair. In asking this
question, it is sometimes helpful to view the matter
as follows: we want to work out principles of accommo- -
dation between different moralities much as a consti-
tution insuring liberty of conscience and freedom of
thought contains principles of accommodation between
different religions. Some may think, just as many have
held in the religious case, that no principles of
accommodation between moralities exist; or else that
there is no fair initial situation in which such
principles, granting they were available, could be
agreed to, even hypothetically. Perhaps so. Still

.. we 'would like ‘to know why the OP is not fair and how
far it falls short. (52)

‘:, 52nRawls,:"Goodness to Fairness", op. cit., pp.539-540
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Perhaps, it should be mentioned 6nce more that Rawls
can}bardly be indicted on the charge of "Platonism" as alleged
byvNowell-Smith in view of his remarks in this passage. He does
not intend to capture the idea of perfect fairness; nor does
he intend the construction of his original position to be
entirely free of moral constraints. Also, it would seem that
if the observations in this passage are well taken, at least
some of the important objections raised both in this chapter
as well as in the previous one would have been effectively
countered.

However, there are several reasons why the argument
in this passage cannot work., First, if Rawls indeed believes
that the original position cannot be neutral between every-
one's conception of the good, then, not only is the claim
about the preference for the primary goods (that the primary
goods are the things that every rational person must want, if
he wants anything at all) false, but his attempt to establish
the congruence between justice and goodness would also be
unnecessary. The thrust of the congruence argument is not to
show that the good of a mora;ly good person is congruent with
his sense of justice. If this is the proposition that Rawls
wants to show, not only will the entire exercise be trivial,
he would not be addressing himself in any significant manner
td the "Why Be Moral?" question; All he would be saying is

that those who have aiready attained the sentiments of justice
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can only attain their good by acting justly. On the con-
trary, what raises interest in the congruence argument is
his attempt to show that it is desirable to have moral
"attitude from +the standpoint of rational persons who have
them when they assess their situation independently from the
constraints of justice"SSB) But the claim being made here is quite
different from the one cited earlier., VWhat-Rawls seems to
be saying here is that there are good and sufficlent reasons
independently of the constraints of morality, which rational
persons are capable of grasping and which could motivate them
to want to be morally good persons. Hence, the modification
suggested by Rawls in the argument being reviewed cannot work
because it is inconsistent with one of the major features in
the program of justice as fairness, It does not fit the
spirit and purpose of the congruence argument.

Another major reason why Rawls' argument does
not succeed is that we do not have a sure way of carrying
out the comparisons it demands., As it was argued in
the first Chapter, the successful use of the original
position as a critical device requires, among other things,
the validity of the assumption that one is capable of knowing
all the possible premises that could lead to a particular

conception of justice., To rank one conception over another,

53 Rawls, A Theory of dJustice, p.139.
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it must be the case that one is able to know all the possible
premises that could lead to each of these conceptions and be
able to determine which conception yields the best possible
sets of premises. Without having this knowledge, which of
course is practically impossible, any rejection of one con-
ception in favour of another would be premature. Rawls'
rejection of the principle of average utility on the basis of
his own derivation of the principle is premature. Also, the
question that Rawls wants us to consider in assessing the
fairness of his original position iis rather loaded. It assumes
that rational people by virtue of an instrumental rationality
must show a preference for such goods as liberty of conscience
and freedom of thought. It was argued in the last chapter
that even though most rational persons might want these goods
most of the time, there could be legitimate reasons why a
rational person might forgo them for some other goods.
Pefhaps one important point that must also be taken )
into consideration in assessing both the thin theory as well
as the entire program of the original position is the need
for Rawls to be absolutely correct in the assumption that lead
to his principles. If he wants to establish a principle of
association for members of a well-ordered society, the
out come of such principles must be rationally acceptable to

the representative members of such a society. David Gauthier

was both articulate and very convincing on this point. He
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outlines two different standpoints in which the derivation
of Rawls’ principles must be assessed. He says:

. In the derivation, it is essential to focus on two
different standpoints. First, of course, is the
standpoint of the reasoner in the original position,
choosing "behind a veil of ignorance™. But, second,
there 1s the standpoint of the reasoner after the
principle is chosen, the resulting soclety is insti-
tuted, and the veil of ignorance is lifted. I want to
insist that a principle establishing the terms of
association must be rational, not only prospectively,
but also retrospectively. By this I mean, not that
the choice made in ignorance be the choice one would
make, if one could, when one is aware of the actual
circumstances governing the outcome, but that aware-
ness of the outcome should not lead one to judge the
original choice irrational, when one in imagination
reimposes the constraints under which it was made.
The choice must be rationally acceptable, in this
sense, to each representative person after the veil
of ignorance is lifted. This recuirement is, it seems
to me, implicit in Rawls' insistence "that the ori-
ginal position be interpreted so that one can at any
time adopt its perspective™. (54)

The significance of Gauthier's insistence becomes all
the more obvious if one alludes to the fact of an assumed con-
nection between morality and rationality. The parties in the ori-
ginal position are expected to make their choice of principle in
such a way that they would still consider their choice the most
rational they could make even when the veil of ignorance must
have been lifted. But if the objections that have been raised
especially in these two chapters on the thin theory are valid,

then we have no reason to believe that all the

54 David Gauthier, "Justice and Natural Endowment:
Toward a Critique of Rawls' Ideological Framework', op. cit.,

pp09-100
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members of the original position would be euglly satisfied
when the veil of ignorance must have been drawn. At least,
those of them who do not have preference for the primary
goods, and those who do not seek the higher-order desire
stipulated by the Aristotelian principle may not be satis-
fied with a well-ordered society which is organized in accor-
-dance with the principles deriving from these .assumptions.
Rawls' insistence that the original position should be fair
to the parties considered as moral persons does not help the
situation very much. He has not given us an adequate cri-
terion for determining a moral person. Is it 'sO evident

that his conception of a moral peréon fits that of everyone
else? However, this is not the problem at hand. But should
it be the case that he indeed wanted the original position

to focus on the notion of moral vpersons, it would seem from
the criticisms raised in this chapter that he cannot make -
much headway in this direction because his thin conception

of rationality is by far too thin to generate the notion of
a moral person. With these remarks, we now proceed to ex-

amine Rawls' full theory of the good.




CHAPTER SIX

THE FULL THEORY OF THE GOOD

' Having defined a person's good as the successful
execution of a rational plan of 1life, and his lesser goods
as parts thereof, Rawls goes on to introduce further defi-
nitions, What he fries to do in the latter Qefinitions is
to relate the theory of justice to a theory of goodness as
rationality. Rawls refers to this aspect of his theory as
the full theory of the good. He needs the fﬁllitheory for
a definition of the moral worth of persons and for a defi-
nition of beneficent and supererogatory Acts.(l) Also, he
wants to be able to determine on the basis of the full theory
whether or not "being a good person is a good thing for that
person".(z) Here, by appealing to "the principles of moral
psychology", Rawls tries to show how the sense of justice
would ideally be acquired by members of a well-ordered
society. He then goes to argue that a well-ordered society
would allow for individual autonomy, encourage the realiza-
tion of community, diminish the inclination to envy and spite,
and enable its members to express their nature as free and

equal moral persons.

1 Rawls, A Theory of Justice, pp.438-9,

2 7Ibid, p.397.
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Thus in contrast to the thin theory, the full theory
of the good takes into account the two principles of justice
as fairness as well as the formal constraints of the concept
of right as developed from the original position. With these
principles of right and justice on hand, the full theory of
goodness as rationality can then be applied without restrictions
to the issues mentioned in the preceding paragraph: issues which,i
according to Rawls, "have an important place in moral philosophyﬁé)
Thus an attempt will be made in the next two chapters
to probe the success of the full theory of goodness as ratio-
nality as it applies to the two cases of a morally good per-
son and a good society. In this chapter we will examine Rawls'
definition of a good person and the psychological process of
developing an effective sense of justice. In the next chapter,

we will examine the congruence of goodness and justice.
A GOOD PERSON OR A PERSON OF MORAL WORTH

Rawls does not think that his account of the "good"
would raise any serious difficulties. Many philosophers, he
‘claims, would be quite willing "to accept some variant of
goodness as rationality for artifacts and roles, and for such
normal values as friendship and affection, the pursu%z)of

knowledge and the enjoyment of beauty, and the 1like". This

4 Ibid, p.434.
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acceptance is due to the fact that the main elements of
goodness as rationality are, as Rawls contends, "extremely
common ... (they are) ?hared by philosophers of markedly

' 5
different persuasions'. However, when it comes to the ques-
tion of moral worth, this conception of the good does not
seem adequate since it is believed to express an instrumental
or economic theory of value. It is‘generally assumed, as Rawls
notes, that when people speak of the just or benevolent person
as being morally good, the notion of goodness involved is
different from that expressed in goodness as rationality. How-
ever, Rawls maintains that the full theory of goodness as
rationality can in fact account for these judgments once the
principles of right and justice are on hand. He says:

The reason why the so-called instrumental or economic

theory fails is that what is in effect the thin theory

is applied directly to the problem of moral worth.

What we must do instead is to use this theory only as a

part of the description of the original position from

which the principles of right and justice are derived.

We can then apply the full theory of the good without -

restriction.

Rawls considers three possible ways of making such a

transition.

First of all, we might identify some basic role or

position, say that of citizen, and then say that a

good person 1s one who has to a higher degree than
the average, the properties which it is rational

5 Ibid.
6 Ibid.’
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for citizens to want in one another. Here the rele-
vant point of view is that of citizen judging other
citizens in the same role. Second, the notion of a
good person could be interpreted as requiring general
or average assessment so that a good person is one
who performs well in his various roles, especially
those that are considered more important. Finally,
there may exist properties which it is rational to
want in persons when they are viewed with respect

to almost any of their social roles. Let us say
that such properties, if they exist, are broadly
based. (7?

The third approach is, according to Rawls, the most
plausible one. Not only can it be made to include the first
as a special case, it does capture the intuitive idea of the
second. Now as we focus on this approach the first difficulty
that confronts us is how to identify the point of view from
which the broadly based properties are rationally preferred
and the assumptions underlying such a preference.

Rawls tries to resolve this difficulty. First he
asserts that "the fundamental moral virtues, that is, the
strong and normally effective desires to act on the basic
principle?8?f right, are undoubtedly among the broadly based

properties”. The truth of this assertion, he believes, can

7 Ibid, p.435.

Rawls takes the notion of broadly based properties from T.M.
Scanlon. He illustrates this idea as follows: "... in the
case of tools, the broadly based properties are efficiency,
durability, ease of maintenance, and so on. Much less broadly
based properties are properties such as keeps its cutting edge,
edge does not rust, and ... By analogy, a good person, in con-
trast to a good doctor or a good farmer, and the like, is one
who has to a higher degree than the average person the broadly
based properties (yet to be specified) that it is rational for
persons to want in one another". (Rawls, op. cit., pP.435.)




~-291-

hardly be questioned if it is supposed "that we are consi-
dering a well-ordered society, or one in a state of near
justicégf Rawls indeed takes this setting to be the case.

Thué he argues that "since the basic structure of such a
society is just, and these arrangements are stable with res-
pect to the society's public conception of Jjustice, its members
will in general have the appropriate sense of justice, and a
desire to see their institutions affirméégz, But, as Rawls
further notes, "it is also true that it is rational for each

person to act on the principles of justice only on the assump-

tion that for the most part those principles are recognized and
(11)
similarly acted upon by others"™. Hence he concludes that the

"representative member of a well-ordered society will find

that he wants others to have basic virtues, and in particular

a sense of justice. His rational plan of life is consistent
with the constraints of right, and he will surely want others
to acknowledge the same restrictioéiﬁz To strengthen this .

assumption, "we should also like to be sure that it is

rational for those belonging to a well-ordered society who

8 Ibid, p.436.
9 Ibid.
10 Ibid.
11 Ibid. (emphasis mine.)

12 Ibid.
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have already acquired a sense of justice to maintain and even
to strengthen this moral sentimeé%az With these presumptions
on hand therefore, the fundamental virtues can be classified
among the broadly based properties. And should any member of
a well-ordered society possess them to a higher degree than
the average member, the same shall be deemed  a good person.
Before considering any objections to this formula, it
might be useful first to clarify a complicaticn that Rawls
himself envisages in connection with the notion of "broadly
based properties™. Apart‘from moral virtues, there are other
properties such as intelligence and imagination, strength and
endurance; that may also be included in the notion of broadly
based properties when applied to human beings. In fact Rawls
does point out that a certain minimum of these attributes are
a necessary condition of right conduct. Unless a moral agent
is guided by judgment and imagination, his "benevolent inten-
tions may easily lead to haéiﬁg Nevertheless, it remains the
case that "unless intellect and vigour are regulated by a
sense of justice and obligation, they may only enhance one's
capacities to override the legitimate claims of btheié%f In

the absence of moral constraints, a situation whereby "might

is right" might easily prevail. But from a social point of

13 Ibid.

14 Ibid.
15 Ibid.
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view, the possession of these natural assets cannot but be
desirable if society is to attain its material goals. Hence
they must, within limits, be included in the class of broadly
based properties.

Thus Rawls insists on the necessity of distinguishing
between the moral virtues and the natural assets:

The latter we may think of as natural powers developed
by education and training, and often exercised in accor-
dance with certain characteristic intellectual or other
standards by reference to which they can be roughly
measured. The virtues on the other hand are sentiments
and habitual attitudes leading us to act on certain
principles of right .... the virtues can be singled out
by using the conception of justice already established;
once this conception is understood, we can rely on it
to define the moral sentiments and to mark them off
from the natural assets. (16) '

In the light of this distinction, a good person may
then be characterized as one who has to a higher degree than
the average, the broédly based features of moral character that
it is rational for persons in the original position to want in
one another. But why would persons in the original position .
want these broadly based features of moral character in one
another? Rawls' answer to this question is rather straight-
forward:

Since the principles of justice have been chosen, and
we are assuming strict compliance, each knows that in
society he will want the others to have the moral
sentiments that support adherence to these standards.
Thus we could say alternatively that a good person_has
the features of moral character that it is rational

for members of well-ordered society to want in theilr
associates.. (17)
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The merit of this definition as Rawls sees it, is
that the notion of goodness as rationality has been extended
to persons without appealing to new ethical notions., All
that is required is the theory of justice which has the thin
account'of the good as a subpart; by applying this to persons,
the notion of moral worth is then accounted for. The relevant
question now it seems, is the adequacy of this defintion.
How does it square with our ordinary conception of a morally
good person? o

Rawls is careful to note one initial objection that
might be raised against a definition of a good person along
the lines of goodness as rationality. This is, that such an
approach is bound to fail since it is by no means a self-
evident fact that man gua man has a definite role or function,
In regard to functional objects such as knives, watches,
cricket-bats or even soldiers, goodness as rationality might
meke a strong appeal since the term "good" is supervenient
upon the properties which describe the function of these

objects. But when we talk of man as such, it is not immediately

16 Tbid, D.437.
17  Ibid,

This explanation tends to suggest that moral sentiments or
virtues can only be seen and prized by the members of the
original position as instrumental values. Since the men

have already chosen the principles of justice, they could

only be considered rational, if they desire the sense of
justice or any appropriate moral sentiment that would en-

sure the general compliance with these principles. Now how
does one generate an intrinsic morality from such a standpoint?
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evident what role or function we are to ascribe to him. How-

ever, Rawls insists that the full theory of the good undermines
this objection, since it is not necessary to suppose "that per-
sons have some particular role, much less that they are things
to be used for some ulterior purpoéiéz In spite of this claim,

Rawls still does not offer a definition of 'good! (moral)

simpliciter. Rather, he makes many assumptions, and, in

particular, he assumes that "being a member of some community
and enga%ig% in many forms of co-operation is a condition of
human life". And as members of a well-ordered society indi-
viduals have a shared final end of promoting their just
institutions.

Thus it emerges that even in the case of moral good-
ness, the term "good" does not operate in a vacuum. It
supervenes upon some natural (observable) propérties: features
of moral character that it is rational for persons in a well-
ordered society to want in their associates. Therefore, the
two important notions that we need to examine in this defini-
tion are: (1) the notion of a well-ordered society; and
(2) the fundamental moral virtues, especially the virtue of
of justice. Both of these must be adequately accounted for

if Rawls' definition of a morally good person is to succeed.

18 Ibid, p.438.
19 Ibid.
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Now, assuming that there are indeed such broadly based
properéigg or features of moral character that members of a
well-qrdered society might desire to see in one another, the
question may yet be asked: why does an individual desire a
well-ordered society at all? Perhaps this question might
seem improper at first. Rawls, as noted abave, already
assumes that being a member of some community and engaging
in many forms of co-operation is a condition of human life.
Besides, one of the assumptions underlying the choice of the
principles of justice is strict compliance -~ each person
knows that in society he will want the others to have the
moral sentiments that support adherence to these standards.
Thus Rawls' formula might be stated deductively as follows:
if rational mutually disinterested persons are concerned to
further their individual interests in a well-ordered society,
then they must desire in one another such properties or
features of moral character that generate a well-ordered
society. And,whoever possesses such features to a higher
degree than the average member of a well-ordered socilety,
such a one is a good person.

At this point, the question raised above becomes very
important. There is no doubt that what Rawls is trying to achieve

is an objective characterization of the morally good such that

20 The precise status of these are yet to be determined.
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whatever may be described as a moral good would be seen and
appreciated by reflective persons as an intrinsic good (a
good which, as Kant would say, is 'unconditionally' good and
desired for its own sake). However, in the order of execu-
tion, it is not certain whether Rawls' definition so far has
been able to transcend an instrumental or a’utilitarian con-
ception of the good. Indeed if an agent already desires a
well-ordered society then the rationality of taking the most
effective means towards a desired end, makes it objectively
necessary or rational for him to desire in his associates
the broadly based features of moral sentiments that make a
well-ordered society possible. But is a well-ordered society
within such a framework any more than a utilitarian good? Is
it anymore than a means which enables an individual to realize
his conception of his own good whatever such a conception
might be? The point here is not whether people are, as a
matter of fact, motivated by consideration of their own good
in seeking to become members of some community and engaging
in many forms of co-operation. Rather, the question is
whether there is adequate justification for projecting such
a natural tendency as a moral ideal to be sought and main-
tained for its own sake.

In Rawls!' account a well-ordered society looks very
much like what a psychiatrist would mean when he speaks of

"mental health"'to his client: it is that without which a
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person cannot be satisfied, no matter how well placed he is
in life. Hence, one might say that anyone who voluntarily.
rejects. "sound mental health" must be irrational., But would
such a conclusion be valid in every conceivable situation?
Suppose the client of the psychiatrist does not,for some rea-
son, believe that human satisfaction or happiness is anything
worth striving for. Is there any conclusive reason why he
should desire "good mental health"? Perhaps Gary Gilmore,
the Utah State Prison murderer, would be a good example here.
Gilmore was aware both of his crimes as well as the penalty
he had to pay. But rather than spend the rest of his life
behind the prison bars; he chose to be executed. Now, would
Gilmore be so evidently irrational if he does not .desire
"good mental health" on the morning of his execution? Per-
haps there are certain traits about Gilmore's behaviour on
account of which we may conclude that he is thoroughly irra-
tional. But such a conclusion cannot be based solely on the
fact that he does not desire good mental health. Good mental
health is as useless as life itself to a man who knows that
he is about to be executed.

Thus one serious weakness about Rawls account is that
his notion of moral goodness does not generate its own support.(gl)

An appeal must be made to some other end in order to provide

21 This is one of the main objectives that Rawls wants

to achieve especially in trying to maintain a rapport with Kant.
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adequate justification for its desirability. And should an
individual renounce this other end, there would be no con-
clusive reason for him to adopt the moral point of view. The
fundamental virtues or mordl sentiments which generate a
well-ordered society are objectively necessary only when an
individual has already committed himself to .a well-ordered
society. If he sees a well-ordered society as a necessary
means for attaining his own good, only then is he obliged

by rationality to desire the fundamental moral virtues. But
should his good as he conceives it not require a well-ordered
society, then it would be superfluous to require such an
individual to possess any moral virtue. For instance, an
individual who conceives his good zlong a career as a member
of the underworld would hardly desire any sentiments ofbjustice
or a well-ordered society. None of these is relevant in the
attainment of his good as ‘a Robinhood. Again, we might want
to say that it is irrational for any one to desire to be a
member of the underworld. While we might be able to cite
good reasons in support of this, Rawls' calculative model of
raticnality is not a very helpful premise, With this narrow
conception of rationality -- a conception that yet functions
as a subpart of the full theory -- it is not immediately
evident that it is a failure in rationality should an indi-

vidual voluntarily reject a well-ordered society.




- 300 -

Rawls might yet insist that the desire for gangsterism
or any anti-social activity does not pose a problem for his
account, With the constraints of right and the two principles
of justice known publicly to govern the society, the desire for
anit-social behaviour is effectively ruled out. Here again we
seem to be talking of a person who already has a moral commitment
+o the ideal of a well-ordered society. But our problem is why
an individual (every individual) should be morally committed to
this ideal in the first place., Why must everyone who lives
in a well-ordered society, and who knows that such a society
is governed by a public conception of justice, desire as an
individual to be genuinely just? In other words, why is it
not possible for a free-rider egoist to want to be a member of
Rawls' well-ordered society? Perhaps we do not really need such
an extreme case as that of a free-rider egoist. But should any
prudent person at all desire a well-ordered society as a means
of attaining his own good, such a one may desire the fundamental
moral virtues in order to be seen to be rational. But why does
his desire that the society be well-ordered and governed by the
principles of justice commit him as an individual to have a

genuine desire for the moral virtues of justice?(2?> Or, assumning

22 I+t is imporiant to note here that what is collect-
ively rational for an individual to do is one thing. What is
individually rational for a particular individual in a rea-
sonably well-ordered society to do is another.

that
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he does in fact desire these virtues in himself in order to
be able to demand it 6f others, what value or worth do they
have for him?

The foregoing raises a very crucial question: is the
desire to act justly regulative of everything that is to count
as a rational life plan, such that acting justly can always be
seen as part of any man's good? This question naturally leads
to Rawls' argument of congruence. Rawls would have us believe
that the principles of justice as fdirness and the notion of
goodness as rationality are necessarily congruent. Thus, even
if rational persons are generally inclined to desire a well-
ordered society and the principles of justice, sSuch a desire is

not just a means to some arbitrary ends, but a desirable end

(an end that is good in itself). Hence, the degree to which
an individual desires this end would define his moral worth.
The discussicn for the remainder of this chapter will
focus on the congruence argument. First we will examine Rawls!
account of how an individual acquires the sense of justice and
the moral virtues which define his moral goodness. Then in the
next chapter we shall try to determine whether or not Rawls has
successfully demonstrated that being a good person is always a
good thing for'anzbodz at all. The issue to be considered here
is whether Rawls! full theory of the good does offer a good
criterion for discriminating between a morally good person and

a person of good morals.
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THE DESIRE TO ACT JUSTLY

On Rawls' account, one of the fundamental virtues
that members of a well-ordered society would rationally desire
to see in one another (one of the virtues that they must have
in order to be considered as morally good persons), is the
sense of justice or the desire to act justly. This sentiment
disposes individual members to adopt and to want to act from
the moral pdint of view to the extent that the latter (the
moral point of view) is defined in part at least by the prin-
ciples of justice, As such, the desire to act justly becomes
regulative of anything that is to count as a rational life plan,
and the sense of justice in turn becomes part of every man's good.

The idea of the sense of justice emerges as a very
important concept as Rawls addresses himself to the problem
of stability. He maintains that, in order to have a well-
ordered society with stable institutions and morally good
persons, it is necessafy that individual members within the
society have a shared sense of justice. Hence, for Rawls, it
would not be incompatible with the notion and structure of a
well-ordered society should the life plans of individuals in
it vary from one person to another. Individual life plans give
prominence to different aims, and persons are left free to
determine their own good. But, despite.the heterogeneous

conception of the human good among its members, stability yet
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prevails in a well-ordered society because every individual
is motivated by the desire to act justly. Thus Rawls
characterizes a well-ordered society as:
‘one designed to advance the good of its members and
effectively regulated by a public conception of
justice ... it is a socilety in which everyone accepts
and knows that the others accept the same principles
of justice, and the basic social institutions satisfy
and are known to satisfy these principles. (23)

Two initial‘questions‘seem most pertinent at this
point: (1) how does an individual come to écqﬁire the sense
of justice?; and (2) Why is a person necessarily committed to
the moral point of‘view, hence becoming é morally good person,
just because he has acquired the sense of justice? These
questions will provide the guideline for the discussion in
this section. The focal point is Rawls! transition from facts
of individual moral sentiments -- what he designates as "general
facts of moral psychology" -- to universal ethical norms. Can
this transition undermine the common objections to ethical
naturaliéigz For instance, if, as Rawls suggests, the lia-
bility to moral feelings seems to be as much a part of an
individual's natural sentiments as his tendency to be joyful,
or the liability to grief, is it yet valid to deséribe moral
feelings as intrinsic goods: things‘that must be sought for

their own sake? We begin our inquiry with Rawls' account of

the three-étage development of a moral view.

23 Ibid, p.45%2.
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Before embarking on his sketch of the development of
a moral view, Rawls notes that "a moral view is an extremely
complex structure of principles, ideals, and precepts, and

(25)

involves all the elements of thought, conduct and feeling".
He emphasizes that "many kinds of learning ranging from rein-
forcement and classical conditioning to highly abstract
reasoning and t%e refined perception of exemplars enter into
its developmeéﬁ"f Thus in attempting his sketch, Rawls limits
himself to the special case of how the moral development might
occur in a well-ordered society: a society realizing the
principles of justice as fairness. His aim is to indicate
"the major steps whereby a person would acquire’an understanding
of an attachment to the principles of justice as he grows up in
this particular form of a well-ordered socieéizg

Thus Rawls distinguishes between three types of mora-
lities: the moralities of authority, of association and of

principles. His account of the development of these morali-

ties "is to be tied throughout to the conception of justice

2l, Although Rawls' account of the good differs signi-
ficantly from R.B. Perry's definition of the good as "object
of anyone's interest or interest in any object"™ it is no less
a naturalistic account insofar as it takes natural observable
properties of persons into account.

25 Rawls, op. cit., p.46l.
26 Ibid.
27 Ibid.
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which is to be learned, and therefore pres%pggses the plau-
2
sibility if not the correctness of this theory. "

THE MORALITY OF AUTHORITY

This is the first stage in the sequence of moral
development. While certain elements of this form of morality
carry over into adult lives this morality in its primitive
form is essentially that of the child. It consists mainly in
the basic rules of conduct (elementary do's and dont's) that
those in authority (parents and parent surrogates) introduce
to the child to help him distinguish what is right from what
is wrong. Although the child is not able to assess the vali-
dity of the precepts or injunctions addressed to him, he is
expected to submit to the authority of his parents if he is
to act rationally. There is, of course, the possibility of
his parents having biased and distorted moral and social views.
This does not create any problem. In fact, this possibility
is, according to Rawls, ruled out by the postulate of a well-
ordered society. In a well-ordered society, "everyone accepts
and knows that the others accept the same prihciples of

(29)

justice ...".

28 Ibid.
Again we might recall here an earlier remark concerning the
necessity of an adequate survey of the essential features of
Rawls! theory before considering his account of the "good".
The plausibility of his full theory of the good presupposes
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However, for the inculcation of the morality of
authority to be successful, it is essential that a relation-~
ship of love and trust exist between the child and his parents
or those in authority. Without this relationship, it is rather
impossible for the child to gain any effective and moral
understanding at all. In the absence of love and trust, the
child might yet obey the precepts of his parents. But such
obedience would only derive from the fact that he fears them.
He senses their power over him and the only way he can save
his 'neck! is by being subservient to their powerful will.

Tn such a "love-less" situation the child does not develop a
sense of what it is for there to be a moral or a de jure
authority. He can only perceive authority as a means for in-
timidating 'others' to submission.

In order to generate the morality of authority in the
child, it is necessary therefore, that his parents first mani-
fest a genuine sense of love towards him. Their love to the
child should consist, not only in caring for his needs and
wants, but in affirming "his sense of the worth of his own

(30) _
person". Through such love, the child in time becomes

the correctness of his theory of justice. However, if the
objections raised in the first part of this study are well-
founded, then there is at least a prima facie case for
rejecting Rawls! full theory of the good.

29 Rawls, op. cit., p.45h.
30 Ibid, p.h6h.
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"gssured of his worth as a person. He becomes aware of
himself as a person who is appreciated for his own sake by
what are to him the imposing and powerful persons in his
wor{g%? From this he will come to develop a sense of trust
and confidence in both his parents and his surroundings, and
also, a sense of self-esteem in himself.

The initial love of the parents would elicit the love
of the child for his parents in return. But this is not to
construe the love of the child in an instrumental sense:

The child's love does not have a rational instrumental
explanation: he dces not love them as a means to
achieve his initial self-interested ends. With this
aim in view he could conceivably act as if he loves
them, but his doing so would not constitute a trans-
formation of his original desires. (32)

The point of this caveat is rather obvious. Although
a morality of authority is a primitive form of morality, it is
yet crucial that it should possess the essential characteristic
of genuine morality if it must feature as one of the major
premises in Rawls' moral geometry. Above all, it ought to be able
to generate its own support. Hence, a direct causal analysis
of the reciprocity of the child's love cannot be adequate as

this might subseguently reduce the entire morality of authority

to a utilitarian or a consequentialist morality. Thus we must

31 Ibid.

32 Ibid.
The original desires of the child is to satisfy his self-
interests as these appear to him.
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suppose that the love of the parents 1is not tied to the good
performance of the child. Also, the love response of the
child is not motivated by his self-interest. Either way it
is intrinsic love: a love for its own sake. As Rawls says,

a moral view cannot develop under conditions of punishment or

reward:
The child's having a morality of authority consists
in his being disposed without the prospect of reward
or punishment to follow certain precepts, that not
only may appear to him largely arbitrary but which
in no way appeal to his original inclinations. If
he acquires the desire to abide by these prohibitions,
it is because he sees them as addressed to him by
powerful persons who have his love and trust, and
who also act in conformity with them. He then con-
cludes that they express forms of action that

chara?te§ize the sort of person he should want to
be. 33

Rawls' analysis of a morality of authority does look
quite reasonable. Even a Skinnerian behaviourist who does
not have any use for "inner".morality may yet agree with Rawls
that a love atmosphere is an ideal positive reinforcement that
could easily motivate a child to learn the right conduct, An
injunction issued with love is most likely to be well taken
and this could foster good relations between those in authority
and their subjects.

However, despite the plausible assumptions made in

Rawls'! analysis, it yet remains a curious question whether

33 Ibid, p.h66,
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his morality of authority does in fact transcend a conse-
quentialist morality. As was mentioned earlier, even though
Rawls is dealing with the primitive stage of moral develop-
ment at this level, his overall program is to show that the
steps whereby an individual comes to have the moral point of
view reproduce the entire structural scheme .of morality. In
particular he wants to show that children have a morality
and that an appeal to authority has a genuine, if limited,
place in the moral firmament. Now, Rawls' aim is not in
question. Rather, what is at issue is whether his premise
does necessarily yield the type of morality he has in mind.
In ordinary circumstances, as was mentiodned above,
the precepts or injunctions which the parents pass on to the
child might stem directly from their own personal biases or
prejudices. But this possibility must be ruled out because
of the constraints of a well-ordered society. In fact, a
morality of authority must be subordinated to the principles
of right and justice before it can be a genuine part of
morality. Now, while these constraints may indeed ensure
that what the child receives is some form of morality, they
cannot adequately ensure a specific type of morality. They
cannot rule out the possibility of the child being inculcated
with a utilitarian or a consequentialist morality. For
instance, the mere notion of a well-ordered society ruled by

the principles of justice and right does not tell us how the
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parents came to adopt the moral point of view that they
communicate to the child. Suppose the parents see themselves
through the Hobbesian vision of the nature of man and soclety.
Even though they would only be concerned to further their own
individual interests, they might yet find it individually ad-
vantageous to subscribe to a morality and a well-ordered
society ruled by justice because of man's natural conditions
of misery. Now if such conditions form the basis of the
parents own morality, why can they not effectively transmit
such a Hobbesian morality to their child? Even if we want

to say that such a morality is 'artificial' and nothing more
than rational self-love, it'could yet be the regulative prin-
ciple of a well-ordered society.

But Rawls does insist on a non-instrumental love as a
crucial factor in the developmént of a morality of authority.
The parents love the child for his own sake and not for his
good performance. They manifest their love not only by being
concerned for his wants and needs, but in affirming his sense
of the worth of his own person. And, on the part of the child,
he too returns his parents' love not for the prospeét of reward
or punishment but‘because he sees his parents as powerful
persons who have his love and trust. Perhaps such a conception
of love might indeed be effective in the geometry of a non-
consequentialist morality. Nevertheléss, it is doﬁbtful whether

such a love is common to all of humanity. It is not even
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necessary that all rational persons should possess every

aspect of it. Perhaps in an jndividualistic oriented society,

such as the North American society, a sense of individual
worth and uniqueness can be rightly considered as one of the
necessary virtues for personal survival, Hence, it might be
a natural thing for parents in this‘society_to want to incul-
cate such a sense in the child. But in a rather homogeneous
society where the accent is on the communitx and not the

individual, the sense of a person's own individual worth can
’ .

hardly be,considered a significanﬁ virtue. In fact, in

several oriental societies and Communist China, in particular,
the sense of an individual's own worth can only be seen as one
of the major obstacles that a person must overcome in order to
attain a meaningful_existence. In such societies, as it is

in many African societies, parents see themselves only as part
of the community and their children as an extension of them-
selves. A well reared child‘in this setting is not one who
stands out as an "individual" but one who fits in as part of
the community. Thus it would seem that Rawls' assertion that
"to love another means ... to affirm his sense of the worth of
his own person" does not capture what the concept of love means
in every culture. The affirmation of a person's sense of worth
in himself is not always implied in the concept of love. In
fact, in certaiq‘instances, to love someone is just to be con-
cerned for his needs and wants, and in some rgstrictive sense,

to be one with that person.
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Along with the problem of Rawls' characterization of
love, -his insistence that the child's loves does not have a
rational instrumental explanation ddes present some diffi-
culties. Perhaps when the child comes of age and becomes
fully aware of "the sense of his own worth as a person", his
love for his parents might take a new dimension. He might
come to love his parents for what they are: powerful and
loving companions. But Rawls does not provide any significant
explanation why the child would reciprocate with such a
'metaphysical' love at'the very initial stage. If one is to
keep strictly within the confines of a psychological expla-
nation it seems more plausible to characterize -the love of the
child as essentially instrumental. The child sees all the
rewards and affections he gets for being well behaved and the
prospects of punishment if he misbehaves. Thus when he mani-
fests his love for his parents -- this consists mainly in
behaving well -- he does Sb for the reward that his love can
generate. What operates here is only a question of cause and
effect. It is difficult to introduce non-instrumental expla-
nation without an appeai to some intuition. Besides, the very
notioni . of "child"-seems‘to be in danger of beiﬁg unduly
stretched by the highly abstract love which Rawls postulates.

It would seem from these remarks that the most
important difficulty that Rawls is bound to encounter in

his analysis of moral development is the transition from
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2 ordinary psychological facts to the moral realm: especially
; showing that the sense of justice is an intrinsic moral virtue,
é This question would be examined in some detail after reviewing
L% Rawls' analysis of the two other stages of moral development.
g Meanwhile, we turn to the second stage which Rawls calls "the

'g morality of association".

| THE MORALITY oF ASSOCIATION

Thig is essentially a morality of a person's station
and duties. Its content is given by "+the moral standards
appropriate to the individual's role in the various associations
40 which he belongs."(Bn) Thus the morality of association
is characteristically heterogeneous since there are inumerable
roles and associations that an individual might wish to, and
does in fact, enter in any society. However, the ideals gov-
erning these varied associations yet retain” the force of
morality insofar as they are subordinate to the principles of
justice in a well-ordered society. Also, while the notion of
association covers such institutions as the family, school,
professional bodies, neighbourhood, sports' associations and
even the community as a whole, it is assumed that everyone in

a well-ordered society will have the role of citizen and there

3% Ibid, p.467.
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will be a full equality of citizenship, with everyone having
political views concerning the common good. Therefore, a well-
ordered. society would have a morality of association whereby,
"the members of society view one another as equals; as friends
and associates, joined together in a system of co-operation
known to be for the advantage of all and governed by a common
conception of justiéz?a Now one important question that one
might ask here is the relation between this morality (the mo-
rality of association) ahd the morality of authority. How, for
instance, does an individual move from the primitive morality
of authority to the more complex morality of association?

In many instances a person Jjust happens to find himself
in various associations in which each member has certain rights
and duties. The family is a typical example. Before a child
even comes of age, he finds liimself a member of a family with
the right to participate in whatever privileges or assets the
family might have. And as he develops the appropriate capa-
city, he alsd assumes his share in the duties of the family.

A social structure such as this seems a necessary condition
for the very existence of society. Now with regard to a well-
ordered society, several of the precepts which constitute the
morality of authority teach the child to be a good member or

to do the proper thing in the various associations which he

35 Ibid, p.472.




-315=~

might subsequently enter. Through such precepts the parents
teach the child what it is to be a good son, student, citizen,
sportsman, neighbour etc.

As a person moves through the various stations with
its attendant duties, his moral understanding undergoes a cor-
responding growth. Eventually he will come to possess certain
ideals appropriate to those roles. And as his understanding
of himself and his society increases, he will hegin to move in
the direction of having a morality of principles -- a movement
that ushers in the final phase of the moral development. This
last phase is attained when a person begins to work out "a con-
ception of a whole system of co-operatiog that defines the
association and the ends which it servég." However, this final
and all-embracing stage of the moral development can only be
possible when a person is capable of understanding the roles of
others and see things from their own point of view. Thus a
complete development of morality necessarily transcends the
morality of éuthority. To be morally matured, an agent must
take the morality of other people's motives and intentions into

(37)

account.

36 Ibid, p.468.
37 Ibid, p.L69.
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The relation between a morality of authority and that
of association is also concretely exemplified by the factor
of friendship and mutual trust. For there to be a functioning
clustér of associations even in a well-ordered soclety, there
must be relations of friendship and mutual trust. There must

be an atmosphere whereby people can rely on one another to

carry out their respective duties. A relation of reciprocity
must develop naturally. Thus like a child who just finds his
parents loving him, a person who enters a well-ordered society
finds that his fellow citizens are well disposed toward him
and willing to "live up to their duties and obligations™ in
whatever association he might choose to enter. -In turn (and
like the child too) he develops feelings of trust and confi-
dence towards them. He begins to acquire attachments to them
and a desire to live up to the ideals of the associations.
When "others act with evident intention to affirm our well-
being and at the same time, they exhibit qualities and ways

of doing things that appeal to us", ghey arouse in us "the
desire to model ourselves after thég.z A morality of associa-
tion is thus "characterized by the co-operative virtues: those
of justice and fairness, fidelity and trust, integrity and

(39)

impartiality." The typical vices agalnst this morality are

38 Ibid, p.472.
39 Ibid. -
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"grasp%ng?ess and unfairness, dishonesty and deceit, prejudice
40
and bias."

THE MORALITY OF PRINCIPLES
This is the point Omega of the moral development. In
the earlier phases of the moral development, a person's attach-

ment to the principles of morality does not follow from consi-

derations concerning the intrinsic worth of these principles

in themselves. For instance, in the more complex forms of the
morality of association, the individual is said to have an
understanding of the principles of justice as well as an attach-
ment to many particular individuals and communities. But his
subsequent disposition to follow the moral standards that
apply to him in his various positions is not motivated by a
concern for these standards in themselves. Rather, his motive
for complying with them "springs largely from his ties of
friendship and fellow feeling for others, and his concern for
the approbation of the wider socieé?%l

With the morality of principles, on the other hand,
the motivation of the individual is to act for the sake of

the moral principles themselves. When this stage of moral

development is attained, the individual becomes attached to the

LO Ibid.
41 Ibid, p.473.
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highest order principles of morality themselves, so

that just as during the earlier phase of the morality

of association, he may want to be a good sport, say,

he now wishes to be a just person. The conception

of acting justly, and of advancing just institutions,

comes to have for him an attraction analogous to that

possessed before by subordinate ideals. 42)
The highest order moral principles become intrinsically de-
sirable and the individual begins to see them as reasons and
motives for action. His moral attitudes are no longer con-
nected solely to the well-being and approval of particular
individuals and groups, but are shaped by & conception of
right chosen irrespective of these contingencies.

This is not to say that the individual acts arbi-
trarily when he agts for the sake of the principles of
morality in themselves. His desire to act justly does not
spring from a vacuum. Nor is it "a form of blind(obidience

43
to arbitrary principles unrelated to rational aims". In
fact, in its '"normal form of right and justice, the morality
of principles includes the virtues of the morality of asso-
ciation and authority. It defines the last stage at which all
the subordinate ideals are finally understood and organized

(45)
into a coherent system by suitable general principles”. When

42 Ibid.
43 Ibid, p.476.
4, Ibid, p.478.
45 Ibid.
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§ this final stage is attained, the individual is said to Dbe

morally mature,

‘Now, assuming that the foregoing characterization
52 adequately reflects what it is for a person to have a morality
of principles, there is stili the task of showing how a person
actually attains this final level of moral development.,

How, for instance, does a person come simply to desire, for
its own sake, to promote just institutions or to act in accord-
ance with the principles of justice?

In dealing with this question Rawls introduces a third
psychological principle, When a person has obtained a mastery
of the principles of morality and understands the values they
secure and the way in which they are to everyone's advantage,
he is then lead to an acceptance of these principles by a
third psychological law.

This law states that once the attitudes of love and
trust, and of friendly feelings and mutual confidence,
have been generated in accordance with the two preceding
psychological laws, ... then the recognition that we and
those for whom we care are the beneficiaries of an estab-
lished and -enduring, just institution tends to engender
in us the corresponding sense of justice. Ve develop a
desire to apply and to act upon the principles of justice
once we realize how social arrangements answering to them
have promoted our good and that of those with whom we are

affiliated. In due course, we come to appreciate the
jdeals of just human co-operation., (46)

46 Ibid, pp.573-4.
The two preceding psychological laws explain the motivation of
the moralities of authority and association respectively.
"First Law: given that family institutions are just, and that
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It seems rather obvious from this remark that having
a morality of principles and the desire to act from such a
point of view need not be considered in isolation from the
rational aims and interests of the individuals in a well-
ordered society. Provided a person has cultivated the
attitudes of love, mutual trust and friendship, then the very

recognition that he and those from whom he cares are the

beneficiaries of established and enduring just institutions
would produce and continue to reinforce in him the corres-
ponding sense of Jjustice. Thus one might say that it is a
sufficient condition that person should have these
psychological attitudes and should live in a well-ordered society.
He will come to have a sense of justice., And with the sense
of justice comes the corresponding desire to apply and to act
upon the principles of justice. Having attained the sense of
justice, a person becomes overvhelmed with a feeling of guilt
and remorse if he fails to live up to the principles of
justice, Living and.actihg for the sake of these principles

thus become the criteria for determining a person's maturity.

the parents love the child, and manifestly express their love

by caring for his good, then the child recognizing their evident
love of him, comes to love them, Second Law: given that a person's
capacity for fellow feelings has been realized by aquiring attach-
ments in accordance with the first law, and given that a social
arrangement is just and publicly known by all to be just, then

this person develops ties of friendly feeling, and trust towards
others in ‘the association as they with evident intentions comply
with their duties and obligations, and live up to the ideals of
their station". (Rawls. p.490)
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Now that the final stage of the moral development has

been 1laid bare, we are in position to assess the intrinsic worth

of the Ffundamental virtue of the sense of justice: a virtue which
defines a person's moral worth when conjoined with other virtues
that rational persons would desire in one another in a well-ordered
society. Perhaps the most crucial question that must be considered
here is the nature of this virtue as it emergés in Rawls' account.
To be more specific, is the sense of justice any more -than a mere
psychological trait (a brute fact) about us human beings, or is

it a sentiment that we can rationally develop and which is desirable
to have from the standpoint of morality. If the former is the
case, that is, human beings when placed in the appropriate
environment and having the appropriate psychological attitudes,
just come to have the sense of justice: If this is the case,

has Rawls provided any argument why such a psychological trait

must be sought and maintained as a moral ideal? If, on the
contrary, the sense of just is to be construed as a trait that

one develops through a rational thought process, has Rawls been
able to show why it should not be seen as an instrumental or
utilitarian good? Before examining these guestions, I shall

first do something to make somewhat clear the force and impor-

tance of Rawls' account of the moral development,

The desire generated by these two laws leads to an accepiance
of these principles by a third law which in turn motivates the
individual to desire them for their own sake.
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Although some of Rawls' assumptions are rather ques-
tionabie, his basic line of épﬁroach to moral development has
a strdng appeal. In particular, his first and second psycho-
logical iaws adequatély portray the sort of motivations that
would diﬁpose individualsbto what he designates as the morality
of authority and association. For instance, we recall how, as
children, we learn the difference between right and wrong from
our parents or guardians. It all began witb such elementary
precepts as "It is wrong to kill, to steal, and to tell lies.
It is right to hélp others in need, to obey society's laws,
and to tell the truth". Even though these precepts may have

appeared very arbitrary to us (at least before we were able to

reason on our own) we were attached to them nonetheless because

of the way we saw our parents. We saw our parents as the most
powerful and the mosﬁ loving persons in the world. Hence whatever
they tell.us must be right. Also, when we began to interact
with the world beycnd our homes, there were 'moral! constraints
that we grew attached to in the course of time., When we en-
rolled in the hockey club in our neighbourhood for example,

we encountered not only the rules of the game of hockey but the
rules of the club as well. We must be well disposed towards
other club members, and also, we must handle the properties of
the club with care. After we have spent several weeks in the
club, we developed friendly ties toward our peers and began to

see the rules of the club as ‘the main guarantees of everyone's
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é privileges in the club, And as we joined larger and more

% complex associations our moral consciousness became increas-
E ingly expanded and we began to think not just about ourselves
'E but about others too. Thus it appears that the basic idea in
; Rawls' analysis does effectively capture the process whereby
? individuals are introduced +to the realm of morality and become
3 subsequently attached to moral principles. .

l However, one might yet raise a few questions about the
| institutional setting which Rawls assumes in the formulation
of the psychological laws. He notes himself that "{the most
striking feature of these laws (tendencies) is that their

formulation refers to an institutional setting as being just,

and in the last two, as being publicly known to bé such“£47)
The need for these constraints is rather obvious. Since Rawls
is concerned with principles of moral psychology and not prin-
cinles of psychology per se, his hypotheses can legitimately
appeal to moral notions., He says:

The principles of moral psychology have a place for

a conception of justice; and different formulations

of these principles result when different conceptions

are used, Thus, some view of Jjustice enters into the
explanation of hypotheses about this psychological
process incorporate moral notions even if these are
understood only as part of the psychological theory. (48)

L7 1Ibid, p.491.
48 Ibid,
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The reasoning here seems rather straightforward as

Rawls himself points out. To avoid the naturalism of the

R. B. Perry type -- deriving moral principles from non-moral
facts -- then, somehow, Raw1? m?st introduce some moral no-
49

tions somewhere in his premises. Perhaps a utilitarian theo-
rist might have preferred such concepts as sympathy instead of
a direct moral notion like the notion of justice. But here
again as Rawls points out, different formulations of the prin-
ciples of moral psychology would result when different concep-
tions of justice are used. Since he is interested in the
notion of justice as fairness he must make the sort of assump-
tion that would lead to such a conception.

However, while conceding some initial plausibility to
Rawls' account the precise nature or value of the virtue of
the sense of justice is still something of a puzzle. How does
the sense of justice operate within the realm of morzl values?
Or, what precisely is its role? This question seems rather

significant since the sense of justice is a vital premise,

49 Rawls indicates two approaches to social theory in
which an appeal to moral notions might be considered unnecessary.
But neither of these is guite satisfactory. The first is to
try the behaviourist approach by explaining "the formation of
affective ties by laws referring to the frequency of inter-
action among those engaged on some common task, or to the regu-
larity with which some persons take the initiative or exercise
authoritative guidance.™ Accordingly, the first law might state
that "among equals co-operating together, where equality is de-
fined by the accepted rules the more often individuals interact
with one another, the more likely it is that friendly feelings
develop between them."™ The second law may be seen as stating
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not only in the definition of the moral worth of an individual,
but in the argument for the stability of justice as fairness,
Rawls wants to argue ultimately that justice as fairness and
goodness as rationality are congruent. That is, given the
circumstances of a well-ordered society, a person's rational
plan of life always support and affirm his Sense of just§22?
For such an argument to even begin at all, it 1s necessary

to have a clear conception of what the sense cf justice is.

As seen earlier, Rawls maintains that once a person
has the proper psychological attitudes and lives in a society
with just institutions, he will come to have a sense of justice.
He will have the desire to do his part in maintaining just

arrangements, even when doing so may not be beneficial to

people he happens to care about, including himself. The need

that "the more someone in a position of authority uses his
powers and leads those subject to him the more they come to
respect him." (Rawls p.492). While both of those laws appar-
ently avoid the use of moral notions, neither of them mentions
the justice (or fairness) of the arrangement in question, they
"are bound to be very limited in scope." Besides, as Rawls
argues, those who are "subject to another exercising authority
will surely regard him differently depending upon whether the
whole arrangement is just and well designed to advance what
they take to be their legitimate interest." To ensure that
there is reciprocal friendly feelings and co-operation among
all the members of an association, both those in authority
and the ordinary members of the association must seek to ad-
vance the legitimate interest of everyone. And this is pre-
cisely what the notions of justice in Rawls' psychological
laws are trying to guarantee. :

The second alternative is for one to take the route of
economic theory of democracy. The latter is the "view that
extends the basic ideas and methods of price theory to the
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for this moral constraint is quite evident. At the level of
the morality of association, a person comes to recognize how
social arrangements in accordance with the principles of jus-
tice have promoted his own good and the good of those with

whom he is associated. This consideration tends to engender

in him "a desire to apply and to act upon principles of
justiéZ%E But in order that he might be considered truly

moral (moral, at least, in a non-utilitarian sense), his desire
should extend beyond caring about his own welfare or the wel-
fare of those with whom he has particular téggg WVhile friend-
ship and the ties of association may indeed be necessary to
morality, they are not sufficient conditions. As Rawls rightly

observes "while every citizen is a friend to some citizen, no
b

political process" (Rawls 492). Vhile this approach obviously
excludes moral notions, it must, Rawls warns "for all its merits
be regarded with caution" (Rawls pp.492~3). Vhereas it might
indeed be feasible in the realm of economic theory, "a theory
of a constitutional regime cannot take the rules as given, nor
simply assume that they will be followed" (Rawls p.493). In
economic theory such factors as the behaviour of sellers and
buyers in accordance with rules and constraints are taken as
given, and at a certain level there is no objection to this.

In the political process, on the contrary, even when everything
is done in accordance with constitutional procedures we need to
explain why these are accepted. Thus the notion of morality is
a crucial element in a social theory. "The leading political
actors are guided ... in part by what they regard as morally
permissible, and since no system of constitutional checks and
balances succeeds in setting up an invisible hand that can be
relied upon to guide the process to a just outcome, a public
sense of justice is to some degree necessary" (Rawls, Ibid.).

50 Ibid, p.513.
51 Ibid, p.47L.
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citizen is a friend to all.™ But in order to be a morally
good person, one must act as if every citizen in the world
were to be a friend.

Again, while Rawls' definition of what is to count as
‘the sense of justice seems quite reasonable, his actual account
of how we come to develop this sense is very-inadequate. His
account cannot provide an adeguate basis for this definition.
Rawls appears at least to be relying mainly on associationist
psychological principles. He suggests that once the attitudes
of love, trust, and friendship have been cultivated, then the
recognition that we and those for whom we care are the bene-
ficiaries of established and enduring Jjust institutions tend
to produce and continue to reinforce in us the corresponding
sense of justice. Perhaps we need not demand an explanation
of why this is necessarily the case, since such an explanation
if possible at all, might be the proper task of psychology and
not moral philosophy. But assuming that Rawls is correct in
this observation, would the sense of justice (the desire to
promote just institutions cor to act in accordance with the

principles of justice for its own sake) be anymore than a brute

fact about humans? And should this be the case, why should

the sense of justice be sought as a moral ideal (an intrinsic

52 For example his family, tribes or circle of friends.

53 Rawls, op. cit., D.47h.
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moral value to be sought and maintained for its own sake)?
T+ ig important to note here that even though Rawls makes
an appéai to contingent facts, and parts of his theory are
thoroughly descriptive, the overall aim of his theory is to
provide a unified perspective from which we can ad judicate
our differences., He seeks to provide an Archimedian point
from which we can judge or evaluate social institutions as
to their morality. Within such a normative framework; it
is not sufficient for us just to want to be moral. Rather,
we must desire to be moral in order to be seen to be ra-
tional, But has Rawls provided any reasons at all for

+the latter? What he has given may be considered as causes
(a causal analysis of) why people generally tend to be
moral. But such causes cannot undermine a consistent
amoralist's challenge for a Jjustification (and not an
explanation) of the moral point of view.

However, there is a passage in which Rawls tries tTo
provide some explanation as to why individuals should come
to have the desire to act from a conception of right and
justice.

How is it possible that moral principles can engage
our affections? In justice as Falrness there are
several answers +to this questions, First of all...
moral principles are bound to have a certain content.
Since they are chosen by rational persons to ad ju-
dicate competing claims they define agreed ways of
advancing human interests. Institutions and actions
are appraised from the standpoint of securing these

ends; and therefore, pointless principles, for
xample , that one is not to look up at the sky on
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Tuesday, are rejected as burdensome and irrational
constraints,... But secondly, it is also the case

that the sense of justice is continuous with the love
of mankind.... Benevolence is at a loss when the many
objects of its love oppose one another. The principles
of justice are needed to guide it.e... . Finally, the
Kantian interpretation of these principles shows that
by acting upon them men express their nature as free
and equal rational beings. Since doing this belongs

to their good, the sense of justice aims at their
well-being even more directly, It supports those
arrangements that enables everyone to express his
common nature. Indeed, without a common or overlapping
sense of justice, civic friendship cannot exist. The
desire to act justly is not, then, a form of blind
odedience to arbitrary principles unrelated to rational
aims., (54)

Again, Rawls' insistence that moral principles ought to have
some specific content is hardly objectionable. Consider some
of the difficuliies inherent in the doctrine of the purely con-
scientious act. As Rawls notes, the proponents of this doctrine
claim that "the highest moral motive is the desire to do what
is right and just, simply because it is right and just, no
other description being appropriate."(ss) There are at least
two fundamental objections to this doectrine: (1) it cannot
provide any positive guidance to a moral agent in search of

the morally right thing to do; and (2) it is almost impossible
to adduce any good reason why any and every moral agent should
do the morally right thing. If no description whatever is ap-
propriate to the desire to do what is right and just, it would

seem that an agent can only rely on a special "moral sense" or

sl Tbid, p.L76.
55 Ibid, p.477.
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intuition to know that a particular desire, of all his system
of degires, is the desire to do what is right and just. The
very existence of such a mysterious “"moral sense" raises a
serious doubt. However, let us assume for the sake of continu-
ing the argument that such a sense does in fact exist, and that
individuals can rely on it to know what is the morally right
thing to do. It is still impossible to give good reasons why
it is desirable to do the morally right thing since "no other
description could be appropriate"” to the desire to do the
morally right thing. Thus, Rawls' rejection of the doctrine
of the purely conscientious act as being irrational seems to Dbe
well founded, Also, his attempt to interpret the-sense of
justice in "a natural way" does make a strong initial appeal,
However, when one considers the rather stringent way in
which Rawls conceives of morality, it is not so evident
how his "natural" approach could succeed, TFor instance,
his explanation has not adequately shown why rational individ-

uals must necessarily prize morality for its own sake. If, as

the first point of his explanation suggests, rational persons
in a well-ordered society develop attachment to the principles
of morality in view of their worth as effective principles of
adjudication, this fact only goes to show the instrumental
value of these principles, It shows that rational persons
would always want to use these principles to the extent that
they effectively secure the human interests which the members

of a well-ordered society seek to attain through rational
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co-operation, But this does not entail the desire to prize
these principles as intrinsic goods or ends in themselves., It
does not imply that a rational person would always want to act
on these principles himself, éven when doing so is not to his
advantage and when he could safely get away with not acting

on them. The point at issue here is that, whereas rational
persons would generally tend to act on the principles of jus-
tice (morality) because these principles advance their collec-
tive interests, we cannot proceed to assert from this that
every rational person must actually desire to act on these
principles himself even when acting on them would clearly be
in conflict with his personal interest and he can'safely avoid
acting on them, For example, a rational person might desire
that members of his society should pay income taxes in order
to support the public institutions in the society. However,
it is not obviously irrational on the part of such a rational
person should he desire not to pay taxes himself. Rawls has
at best, only provided an explanation why a rational individ-
ual will want the principles of morality especially the prin-
ciples of justice as fairness to be the principles of adjudi-
cation between people. His explanation does not show that a
rational person will always want to use these principles him-
self rather than just appearing to use them when it is in his
interest to do so. That is to say, a rational individual

will never want to be seen to be unfair, and he will see the
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overall value of principled behaviour in society. He will see
why rational individuals will want people to act in accordance
with thé.principles of justice. But it is not so clear that
a rational man must actually want to be fair, when it is not
in his interest to be so, as distinct from wanting simply to be
seen to be fair,

Rawls might insist here that being fair.is what reason
or rationality requires of all rational individuals. Perhaps
this is so, and if it is, then both the appareht and the act-
ual desire +to be just must necessarily coincide. Hence, being
just or being morally good or fair would be intrinsically de-
sirable. In which case, being just is something all rational
persons should want to do for its own sake. But Rawls has not
provided adgquate basis for such a strong claim. Surely the
first point of his explanation does not provide a basis for it.

The second point in Rawls' explanation is the claim
that the sense of justice is continuous with the love of man-
kind. Without the principles of justice playing a regulatory
role, benevolence is at a loss when many objects of its love
oppose one another. The very existence of benevolence is there-
fore contingent upon the principles of justice. The crux of
this argument is the assumption that rational persons must love
mankind. If this is correct, then rational persons must love the
principles of justice since these principles are intimately con-

nected with the love of mankind, Although the attachment of
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the principles of justice within this formula could still be
instrumental,.we need not werry about this point. Rather, the
cruciéi question is why rational persons would consider it
natural to love all of mankind. On the other hand, Rawls has
been able to show quite plausibly how an individual develops
love attachments to his parents as well as associates. In a
very careful sense, we might say that it 4s é failure in ratio-
nélity if an individual does not reciprocate love feelings to-
ward his parents and associates in a well-ordered society. But
how this love gets extended beyond one's family and associates
has not been adequately accounted for. Again, the need for the
kexténsion itself is rather obvious. Rawls sees the sentiments of
love as playing a very important role in the ps&chology of moral
development. While love relations would ordinarily develop out
of common interests among particular individuals, (thus making
love more of a consequential or relational property) the con-
straint of universality in the notion of morality compels Rawls
to seek a superior type of love: a sort of an unconditional
love which requires an individual to love not only his friends
but his enemies as well, While such a non-utilitarian love

may indeed be useful in the deduction of a deontological
principle of morality, Rawls has not provided any-convincing
argument as to how an individual can come to possess such

love. Perhaps one might want to say again that such an
argument or explanation is outside the scope of moral

philosophy. It might be the case that the proper place to
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look for such an explanation would be in social psychology.
But the least that Rawls could still do is to provide good
grounds why one might consider it a failure in rationality
should an individual not extend his love and concern beyond
his close associates. He has not done the latter either.

The third and final argument in Rawls' analysis por-
trays the Kantian influence on him. By endorsing and desiring
to act in accordance with the principles of justice, rational
persons express their nature as free and equal rational beings.
The desire to act justly belongs to their good as it aims more
directly at their well-being. The question whether or not the
desire to act justly necessarily belongs to every rational per-
sons's good is the central issue to be considered~in the next
chapter, We will concentrate at this point on the assumption
that a person must desire to act justly in order to be a free
and rational being. Are there any good reasons for accepting
this assertion? Why, for instance, is an amoralist or a thorough-
1y unprincipled individual necessarily irrational? The sort of
consideration invoked earlier might be relevant here, In ordinary
circumstances, it might be the case that an individual who is ra-
tional, and who desires to be seen as such, would not want to be
seen to be through and through unprincipled or immorél. But sup-
pose he 1is able to keep his immorality or unprincipled beha-
viour a well-guarded secret, is he still irrational and

unfree? Of course, if we are reasoning solely from the
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constraints of Rawls! original position, we might say that to
adopt'ﬁhe two principles of justice as fairness is just the
rational thing to do. But in an actual society (whether well-
ordered or not so well-ordered) an individual need not desire
to be just or find it always in his rational self-interest to
be just, especially when he is considering his rational life
plans. |
Rawls!' belief along with Kant's is that an individual

who refuses to act in accordance with the principles of jus-
tice or from the moral point of view is necessarily contradic-
ting his rational or common human nature. Hence, such an
individual must be irrational. Perhaps this is so, although
the idea of someone "contradicting his rational or common human
nature" would require a thorough de-mythologization. But has
Rawls provided any persuasive reasoﬁs why it should be so?
What Rawls refers to as the Kantian interpretation of this
account becomes relevant at this point. The main thrust of
this argument is as follows:

One may say, then, that a person who lacks a sense of

justice, and who would never act as justice requires

except as self-interest and expedience prompt, not

only is without ties of friendship, affection, and

mutual trust, but is incapable of experiencing resent-

ment and indignation. He lacks certain natural atti-

tudes and moral feelings of a particularly elementary

kind. Put another way, one who lacks a sense of justice

lacks certain fundamental attitudes and capacities in-

cluded under the notion of humanity. Now the moral

feelings are admittedly unpleasant, in some extended

sense of unpleasantness; but there is no way for us

to avoid a liability to them without disfiguring our-
selves. This liability is the price of love and trust,
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of friendship and affection, and of a devotion to

institutions and traditions from which we have

benefited, and which serve the general interest

of mankind. (56)

This is Rawls' approximation of the Kantian motif why
a man's common human nature commits him to the principles of
justice and the moral point of view. Again we are confronted
with something similar to the argument for the primary goods.
For any rational individual to want anything-at-all, he must
want such natural attitudes as friendship, love, affection,
and mutual trust. If anything must count as a rational desire
at all, then wanting these things is a rational desire. And
whoever possess them, such a one can be said to possess ra-
tional attitudes. But, for an individual to desire these
things at all, he must have a prior commitment to the princi-
ples of justice. He must genuinely.desire to act on the prin-
ciples of justice, as distinct from merely giving the outward
appearance of desiring to act on them. Hence, wanting to act
from the moral point of view is intrinsic to whatever might
count as a rational desire. As such it is intrinsic to a man's
nature to be moral.
One initial question that comes to mind is ﬁhe accuracy

of Rawls!' interpretation of Kant. Would Kant appeal to consid-

erations as these in establishing the rationale for the moral

56 Ibid, pp..L&8-9.
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point of view? It is very doubtful. However, it might be
useful to assess the merits of the.content of the. argument
itself before considering the question of its Kantian heritage.

To an amoralist or a free-rider egoist, the first bone
of contention in Rawls' argument might be his use of the words
"humanity" and "disfiguring". Rawls seems té be using these
words in a normative sense, and so they may be seen to be part
of the moral phenomenon itself which he is eipected to argue
for. Why, the amoralist might ask, should an individual not
disfigure humanity if indeed there is a humanity capable of
being disfigured? Why should everyone commit himself to the
well-being of humanity? Perhaps Rawls need not develop a sep-
arate argument in answer to this question. It suffices to
note that it i1s because everyone, including the amoralist him-
self, is unavoidably involved with the natural attitudes which
Rawls mentions in the passage that makes the moral point of
view mandatory on everyone. Since these attitudes are internal
to our very being or essence as humans, the conditions of ful-
filling them creates an imperative that no person can rationally
set aslde. Thus, it is of our very essence to be moral.

While this sort of response, which looks indeed Kantian
(at least in form), may both unsettle the amoralist objection
as well as project the core point in Rawls!' argument more
sharply, it is very doubtful whether he can actually proceed

in this direction. The facts of his argument can hardly stand
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up to such a strong claim. What he has tried to show is that
an individual cannot be a free-rider egoist‘and yet possess
these natﬁral attitudes. He has not argued convincingly that
if a person prizes friendship, love, trust, and the like, he
must of necessity desire the sense of justicg and be willing
to act on the principles of right and justice. An individual
might simply adopt "the familial point of view" or "the tribal
point of. view"”. Thus he might just limit his concern for
people quite deliberately to his own family and relatives or
class of friends. In such a situation, the individual may still
experience friendship, love and trust. In fact, a basis for
such a conjecture can be found in Rawls' own account. Under
what he describes as the morality of authority, a child does
experience these natural attitudes without a conscious commit-
ment to the principles of Jjustice. .The child does not have to
know that there are such things as pfinciples of justice.
Having experienced an unconditional love and friendship from
his parents, he too reciprocates with similar attitudes. Thus
someone might be committed to "the familial point of view"
while he rejects the principles of justice as firmly as the
amoralist or the free-rider egoist. Such a person can still
experience the natural attitudes. The principles of justice
or morality do not impose a necessary condition for experiencing

these attitudes.
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Rawls can still counter this objection. 4s he argues
in section 86 of his book, once we acknowledge that there are
principles of morality which are collectively rational, and
also that it is in the interest of each member of the society
that everyone comply with them, then one cannot consistently

maintain an egoistic or the familial point of view mentioned

above.

.« .28 the contract doctrine requires, the principles

of justice are public: +they characterize the commonly
recognized moral convictions shared by the members of
a well-ordered society. (They are seen by everyone as)
the best choice from the standpoint of the original
position. (57)

Under +these constraints anyone who wants to be a free-

rider egoist, that is one who wishes "to set on a systematic
course of deception and hypocrisy professing without belief,
as it suits his purpose, the accepted moral views", will find
the psychological cost of such a venture too high a price to
pay.(58) He will have "+to reckon with the psychological costs
of taking precautions and maintaining his pose, and with the

n(59)

loss of spontaneity and naturalness that results, Whereas
it may be an easier burden to cope with in a typically corrupt

society of our times, in a well-ordered society, it is not a

57 ZIbid, p.570
58 1Ibid, '
59 Ibid.
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comfortable situation for anyone to rationally desire.

. Even if Rawls' claims are correct -- although we might
yet need Some hard evidence from social psychology to ascertain
that they are -- the case agéinst a free-rider egoist in a
well-ordered society has not been conclusively dismissed. For
someone who réally wants to make a sport of Society and 1its
moral principles, the sort of pathological feelings that Rawls
mentioned do not pose an insurmountable detefrent. If recent
events in our history such as the watergate are anything to go
by, it should be evident that any group of individuals can
without qualms take the society for a ride and no one may be
able to detect it from their external behaviour.

Of course Rawls might retort that he is only consider-
ing a well-ordered society. Even then, as long as he bases
his argument on such highly subjective elements as psychologi-
cal feelings, his case remains extremely vulnerable. What
guarantee do we have, to begin with, that all the members of a
well-ordered society are going to have identical feelings about
all their institutions or their moral principles. Assuming
that the circumstanes of a well-ordered society are such that
its members must necessarily cultivate these feelings, why is
it such a burden for an individual to rationalize on them and
subsequently pufge them out of his system. We might recall
some Biblical mythologies here. It is said that all. the.angels

were created good in the beginning. Even though they were
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supposed to be living in a perfect state, half of them rebelled
against God, and turned devils over time. Now why is it so im-
possible for an individual in Rawls' well-ordered society to

undergo such a transformatidn with his fellow or love feelings,
subsequently drying out? And if this is a possibility, why is

such a person necessarily irrational even if he is still able

to put on such behaviour that would enable him to realize his
rational life plan. '

At this point, it might be relevant to make a brief
comment on the validity of the rapport which Rawls tries to main-
tain with Kant. The claim that an individual who rejects the

principles of right and justice would be denying his rational

human nature is ostensibly Kantian. Kant is very articulate on

this point in the Ethical Doctrine of Elements. He says:

Man cannot renounce his personality so long as he is
subject of duty, hence so long as he lives; and that
he should have the moral title to withdraw from all
obligation, i.e., freely to act as if he needed no
moral title for his action, is a contradiction. (60)

While Rawls may share this belief with Kant, his method
of establishing it in Justice as fairness is in direct conflict
with Kant. In the preface to the Doctrine of Virtues, Kant
% totally rejects any attempt to justify moral principles by a

direct appeal to feelings (pathological or otherwise). For him,

an adequate justification of any moral claim must refer to meta-

physics.

60 Kant, Doctrine of Virtue, trans., Mary Gregor, p.85.
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... no moral principle is based, as people scmetimes
suppose, on any feeling whatsoever. Any such princi-
ple is really an obscure thought metaphysics, which

is inherent in the structure of every man's reason ....
The way the teacher talks about duty (his technique)
need not always be metaphysical nor his terms scholas-
tic, unless he wants to educate his pupil as a philos-
opher. But the thought must go all the way back to
the elements of metaphsics, for without these the
doctrine of virtue can have neither certitude nor
purity nor even motive power. If we depart from this
principle and begin with pathological or pure aesthetic
or even moral feeling (the subjectively-practical
rather than the objective) -- if, in other words, we
try to determine duties by beginning with the matter
of the will, the end, rather than with the form of the
will, (376) as our basis -- then we shall indeed have
no metaphysical first principles of the doctrine of
virtue; for feeling, no matter by what it is aroused
always belong to the order of nature -- But then the
-doctrine of virtue will be corrupted at its very
source ... (61) .

Perhaps we need not think of Rawls as being directly
involved in the sort of moral thinking which Kant is decrying
in this passage. Although such an element as the Aristotelian
Principle which plays a very important role in the derivation
of the two principles of justice is no more than a principle
of feeling or desire, we cannot conclude outright that Rawls
bases the principles of justice as fairness solely on feeling.
Such constraints as the principles of rational choice and the
noﬁion of primary goods (especially the good of self-respect)
are all essential premises in the derivation of these princi-

ples. And, in his Sketch of the various psychological phases

61 Ibid, p.33.




-343~

leading to the cultivation of the sense of jgstice, Rawls is
carefui‘to impose an institutional setting which is both just
and publicly known to be such. However, while these constraints
tend to suggest that Rawls does not intend to base his moral
principles entirely on feeling, one is at a loss to find the
type of metaphysics which Kant emphasises in the passage cited
above. Although Rawls does make several references to specific
themes and notions in Kant to support some cfucial arguments,
his remarks about these themes are rather casual, and, in no
place in the book does one find the sort of hard core meta-
physics which makes these notions distinctively Kantian. of
course, this fact by itself need not be seen as a weakness in
Rawls' account. In fact, it might be argued that his account
could be successful without appealing to any of the "murky"
metaphysics of the Kantian type. It might even be the case
that with an account so plagued with so many serious diffi-
culties, an appeal to a Kantian metaphysics could only com-
plicate issues the more. Be it as it may, one wonders if
Rawls' account is Kantian in any important sense if he would
not have any part of Ként's metaphysics. Is it sufficient for
him to assert the form or conclusions of Kantian arguments
without committing himself to the premises from which these
arguments are derived?

Again it should be emphasized that Rawls need not take

the route of the Kantian metaphysics with all its inherent
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difficulties in order to construct a sound theory. But, since
he has'already started to toil with Kantian themes and ex-
pressely acknowledging their Kantian heritage, it is only
consistent that he should have éome commitment to their
Kantian rationale. - For Kant, morality is not a matter of
choice but something inherent in our noumenal nature which
must be discovered. This discovery is done not via empirical
psychology but via thought metaphysics. o

It appears, from the objections raised so far, that
Rawls has not been able to develop the notion of the sense of
justice as an intrinsic virtue or something to be sought for
its own sake. If anything at all, he has only been able to
show that we do, as a matter of fact, have certain moral sen-
timents including a sénse of juétice, and this phenomenon could
be explained within a "natural" psychological framework. Also,
he has shown why the men of his original position would recog-
nize and desire the sense of justice together with other
principles of morality as means of settling their future claims.
He has not shown Why these men will prize the sense of justice

and the principles of morality for their own sake. And in the

context of his theory of the good he has not shown why it is
necessarily rational to be a'mdrally good person and not just
a person of good morals.

We will now proceed to examine Rawls' argument of con-
gruence. The difficulties emerging from this argument would
lend further support to the main conclusion reached in this

chapter.




CHAPTER SEVEN
THE GOCOD OF THE SENSE OF JUSTICE
THE QUESTION OF CONGRUENCE

As seen from Rawls' account hitherto, the concepts of
justice and goodness are linked with separate and distinct prin-
ciples. Each concept establishes a point of view from which
institutions, actions and plans of life can be judged. A per-
son is said to have a sense of justice if he has "an effective
desire to apply and to act from the principles of justice and
so from the point’of view of justice."™ And, a person is defined
as a morally good person, if he has ™"the features of moral char-
acter that it is rational for members of a well-ordered society
to want in their associateé?’)T Now the question of congruence
for Rawls is whether these two families of criteria fit together
in such a way that it caﬁ be seen to be "rational (as defined by
the thin theory of the good) for those in a well-ordered soéiety
to affirm their sense of justice as regulative of their plan of

(3)

life." To state it more'precisely, the question is whether a

1 Rawls, A Theory of Justice, op. ¢it., p.567.
2 Tbid, p.437.

3 Ibid, p.567.
This remark is rather misleading. The questions "why should we
be moral?" and "why should I be moral?" are two different ques-
tions. An answer that satisfies the former need not satisfy
the latter.

-345-
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person's disposition to endorse and to be guided by the point

of view of justice always and necessarily accords with his own

good .

While admitting that congruence cannot be taken for
granted even in a well-ordered society, Rawls is careful to
note that what is at issue in this question is not the ration-
ality of choosing the‘prinéiples of justice as fairness in the
original position. The latter has been establiShed, and if
the argument for it is sound, then we are to take it that in-
stitutions are collectively rational and they are to everyone's
advantage from a well defined general perspective. By the same
token, it would also be rational for each member of a well-
ordered society both to expect and to urge others to support
these public arrangements and to fulfill their duties and
obligations.

However, the crucial problem in the question of con-
gruence is whether "the regulative desire to adopt the stand-
point of justice belongs to a person's own good when viewed in
the light of the thin theory with no restrictions on informa-
1:,3'.or(15.')Y And, in the‘context of Goodness as rationality, the
problem is to show that it is always rational for everyone (at

least in a well-ordered society), to desire and to want to act

4 Ibid. |
5 Ibid.
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from the point of view of justice and morality. That is, once
a persoﬁ has known that the institutions in his soclety are
just and that others have (and will continue to have) a sense
of justice similar to his (they comply and will continue to
comply with these just arrangements), such a person can only
be seen to be rational (as %efined by the thin theory) if he
affirms his sense of justiée%

Perhaps, as Rawls notes, it is important also not to
confuse this problem with that of justifying the moral point
of view or the standpoint of Jjustice to an egoiézz Even when
the actions of an egoist may be seen to coincide with the con-
straints of justice and morality, he cannot be said to be act-
ing from the just man's reasons insofar as his final ends are
related to himself. Thus Rawls maintains that his argument
does not attempt to show that an egoist would act from a sense

of justice in a well-ordered society; or that it would be in

6 Ibid, p. 568.

7 The need for this distinction is rather evident. Since
the egoist makes himself or his self-interest his one and only
reason for action, it does not seem useful to try to justify
the moral point of view to him by appealing to the reasons why
an individual would want to act from the moral point of view.
Yet, by imposing a limitation such as this, does Rawls not in-
directly undercut the grounds and scope of his theory? By this
limitation, it would seem that what Rawls is ocut to show in ef-
fect is not why it is rational for every rational person to
want to act from the moral point of view, but rather, why it is
rational for those who already have moral sentiments to act from
the moral point of view. If the latter is the case, has the

Aachimedian point of view for judging the whole of morality not
been restricted in grounds and scope? Besides, is Rawls' attempt
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an egoist's own interest to transform himself into a just man,
should hé find himself in a well-ordered society. Rather,
Rawls' concern is to demonstrate the goodness of the settled
desire to take up the standpoint of justice. He wants to
assess the goodness of the desire to adopt a particular point
of view, that of justice. |

Rawls makes one initial assumption before proceeding
to lay out the grounds for congruence. He aséumes that human
actions "spring from existing desires and that these can be
changed only gradually."™ Again the rationale for this assump-
tion is pretty straightforward. When an agent performs an act,
(of course when he is not role-playing) he acts according to
the sort of person he is and from the wants he has now. He
does not act according to sopme other type of person he may have
been ﬁnder different circumstances, or from a set of different
desires he may have had if he had only chosen differently.
"Regulative aims", according to Rawls, "are especially subject

(10)
to this constraint.”

to reconcile morality with a morally-neutral conception of
rationality not doomed to failure from the beginning?

8 Rawls, op. cit., p.568.
But looked at like this, is not an affirmative answer to the. con-
gruence question truistic?

9 Ibid.

10 Ibid.
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Hence, it is important that an individual should de-

cide well in advance whether to affirm his sense of justice

(11)

by trying to assess his situation over a fairly extensive future.

It would be inconsistent for him to want to preserve a sense
of justice and all that this implies (being just and fair even
when it is not to his personal advantage) while, at the same
time, he wants to retain the option to act unjustly in the
prospect of some personal advantage. Hence Rawls reiterates
that the question of congruence is restr%ctﬁd to "those with
12
a certain psychology and system of desires”.

However, Rawls is aware that, in view of these restric-
tions, the question now seems susceptible to an obvious and
rather trivial answer.

Supposing that someone has an effective sense of Jjus-
tice he will then have a regulative desire to comply
with the corresponding principles. The criteria of
rational choice must take this desire into account.
If a person wants with deliberative rationality to

act from the standpoint of justice above all else,
it is rational for him so to act. (13)

11 Here we might note a fundamental difference bet-
ween Kant and Rawls. Rawls sees morality essentially as a
matter of choice -- a choice that is made against the back-
ground of "our situation over a fairly extensive future',
If an individual can adequately project himself to the fu-
ture, and is able to see that his situation both now and in
the future cannot be impaired if he does not display a sense
of justice, then there 1s no prima facie reason why he should
endorse the moral point of view or a sense of justice. With
Kant, on the other hand, morality is of the very essence of
rationality. Only those ends which incorporate morality are
rational per se. To act from the point of view of morality
is for someone to realize his noumenal or real self.
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The question is obviously trivial if it is considered
in thié form. One could simply respond to it by saying that
the members of a well-ordered society cannot but desire to act
justly, more than anything else, being the sorts of persons
they are. So long as they have acquired a sense of justice
which is truly final and effective, they are confirmed in a
plan of life that leads them to preserve and to encourage this
sentiment in others. Acting justly and fulfilling this desire
thus beccmes part of their good which they must seek if they
are to be rational.

But this approach misses the central issue of congru-
ence which, according to Rawls, is "what happens if we imagine
someone to give weight to his sense of justice only to the ex-
tent that it satisfies other descriptions which connect it with
reasons specified by the thin theory of the goéé?l We are to
presume that the desire to act justly "is not a final desire
like that to avoid pain, miser*s or apathy, or the desire to
fulfill the inclusive intereé%?" Thus we should strive to see

whether a person acting from the standpoint of the thin theory

would yet want to confirm his sense of justice as regulative

12 Rawls, op. cit., p.569.
13 Ibid.
14 Ibid.
15 Ibid.
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of his plan of life, if he were to base his considerations

solely.on the descriptions of what the sense of justice is a
desire éi?? With these background remarks, we will now pro-
ceed to examine what Rawls describes as the grounds of con-

gruence.
THE GRCUNDS CF CONGRUENCE

The first ground of congruence referé to one of the
points made towards the end of Chapter Six. It involves the
connection between acting justly and the natural attitudes of
individuals in a well-ordered society. As stipulated by Rewls,
one of the requirements of the contract doctrine is that the
principles of justice should be public. The principles must
be seen as characterizing "the commonly recognized moral con-
victions shared by the members of a well-ordered socieéi?a
Tt is therefore assumed that everyone, including the egoist

sees them as the best choice of principles from the standpoint

of the original position. Now with everyone else having an

16 Rawls articulates these other descriptions as follows:
n.,.. a sense of justice shows itself in at.least two ways. First,
it leads us to accept the just institutions that apply to us and
from which we and our associates have benefited. We want to do
our part in maintaining these arrangements. We tend to feel
guilty when we do .not honor our duties and cbligations, even
though we are not bound to those of whom we take advantage by
any ties of particular fellow feeling. It may be that they have
not yet had sufficient opportunity to display an evident inten-
tion to do their share, and are not therefore, the objects of
such feelings by the second law. Or, again the institutional
scheme in question may be so large that particular bonds never
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effective sense of justice, any individual who contemplates
being a free-rider (that is, pretending to affirm a sense of
justice while in fact, he is prepared to act unjustly whenever
the opportunity arises to further his personal interests) can-
not cope with the psychological cost of such a venture in a
well-ordered society. Rawls bases this claiﬁ on an earlier
assertion that there is a connection between moral and natural
attituétgi In view of the content of the principles of justice
and in view of the laws of moral psychology, an individual
would naturally desire to be fair and just to his friends and
to those for whom he cares, just as he would desire to be with
them sharing in their joys and sorrows. Should we assume

therefore, that everyone needs these attachments, then "the

policy contemplated is presumably that of acting justly only

get widely built up. In any case, the citizen body as a whole
is not generally bound together by ties of fellow feeling be-
tween individuals, but by the acceptance of public principles
of justice. While every citizen is a friend to some citizens,
no citizen is a friend to all. But their common allegiance to
justice provides a unified perspective from which they can ad-
judicate their differences. Secondly, a sense of justice gives
rise to a willingness to work for (or at least not to oppose)
the setting up of just institutions, and for the reform of ex-
isting ones when justice requires it. We desire to act on the
natural duty to advance just arrangements. And this inclination
goes beyond the support of those particular schemes that have
affirmed our good. It seeks to extend the conception they em-
body to further situations for the good of the larger commu-
nity." (Ibid, p.474.)

17 Ibid, p.570.

18 In his sketch of the three stages of moral develop-
ment, Rawls maintains that "in the context of the authority
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toward those to whom we are bound by ties of affection and
fellow fgelings, and of respecting ways of 1life to which we are
devoted."(l9) But under the constraints of a well-ordered so-
ciety, "these bonds extend rather widely, and iﬁclude ties of
institutional forms, assuming here that all three psychological

laws are fully effective."(zo)

Hence, for thqse attachments
to flourish in a well-ordered society, everyone must desgire
to act justly to all.

Perhaps it suffices to reiterate the objections which
were raised in the last chapter in connection with this argu-
ment. We might concede to Rawls that some connection does in
fact exist between moral sentiments and natural attitudes.

Although there are numerous instances in which persons known

to be friends have undermined every sentiment or code of morality

situation, the child's natural attitudes of love and trust for
those in authority lead to feelings of (authority) guilt when

he violates the injunctions addressed to him, Thus the absence
of these moral feelings would evidence a lack of these natural
ties. Also, within the framework of the morality of association.,
the natural attitudes of friendship and mutual trust give rise
to feelings of guilt for not fulfilling the duties and obliga-
tions recognized by the group. The absence of <these feelings
would imply the absence of these attachments ... Now. the con-
nection between the natural attitudes and the moral sentiments
may be expressed as follows: These sentiments and attitudes

are both ordered families of characteristics, dispositions, and
thege families overlap in such a mamner that the absence of
certain moral feelings evidences the absence of certain natural
ties., Or alternatively, the presence of certain natural attach-
ments gives rise to a liability to certain moral emotions once
the requisite moral development has taken place.” (Rawls pp.486-7).

19 Rawls, op. cit., p.570.
20 Ibid.
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in their dealings with one another, it is still reasonable to
suggesﬁ that if there is a real bond of friendship and love
between any individuals or groups, then there is some moral
commitment existing between them as well. It seems ridiculous
for one to say that "A is my friend, but I do not feel like
acting justly toward A". Also, we might want to insist that
every moral human being (whether in a well-ordered society or
not) does have a capacity for these natural éttachments. The
definition of man as a social animal does imply the ability to
have these natural attitudes. As such, Rawls seems quite cor-
rect in pointing out that "every citizen is a friend to some
citizeégﬁg

However, while conceding these points to Rawls, it is
not so evident why these natural attitudes would necessarily
constrain an individual to extend his desire to act Justly
beyond his friends and associates. The constraints of a well-
ordered society together with the three psychological laws
have not shown why this should be so. The most that one could
derive from these psychological laws is the ethic of acting
justly toward those to whom we are bound by ties of affection
and fellow feeling, and of respecting ways of life to which we
are devoted. Of course, it could be responded here that indi-

viduals who have lived in an ideal environment such as a well-

21 Ibid, p.47k.
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ordered society where there are persistent attitudes of mutual
love, ﬁutual respect, justice and fairplay, such individuals
would be conditioned to these attitudes and they would
"habitually" act from them no matter who they are dealing with-
whether friends or non-friends. While such an explanation does
seem plausible, it would not be acceptable to Rawls for obvious
reasons. It undermines the elements of rationality and free
choice. Cne who just desires to act justly éimbly as a result
of some environmental cenditioning cannot be said to have made
a free and rational choice to be just. And, the very essence
of Rawls!' doctrine of the social contract is the attempt to
reconcile the concepts of morality with rationality and to show
how the fact of prior agreement could constitute the justifica-
tion of the principles of justice and morality. In the context
of the congruence argument in particular, Rawls wants to demon-
strate that the desire to act justly is part of an individual's
own rational good. |

But to justify such a strong and important claim, it is
not so evident whether Rawls or anybody else for that matter
could rely very much on natural attitudes. While the having of
moral sentiments is often manifested by natural attitudes, the
having of these natural attitudes by themselves does not entail

the having of moral sentiments. And, as long as we are able to

maintain a real distinction between the two, we must be extremely

cautious in using one of them to explain or justify the other.
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The first point of the congruence argument does not present
a basis for such a justification.

Rawls does make an additional consideration in sup-
port of his argument. He argues that since we cannot in
general select who is to be injured by our unfairness, we
must, if we are rational, desire to act justly toward every-
one in order to protect the interest of those for whom we
care. -

For example, if we cheat on paying our taxes, or if

we find some way to avoid doing our fair share for

the community, everyone is hurt, our own friends

and associates along with the rest. To be sure, we

might consider covertly passing on part of the gains

to those whom we especially like, but this becomes

a dubious and involved affair. (22)

The point of this example indicates the golden rule
of prudence. People are usually cautioned to think care-
fully before embarking on ruthless acts. A person's
friends or relatives may turn out to be the first victims
of his ruthlessness. As an African adage goes, "Those who
live in glass houses should not be the first to cast stones
in public places". However, this example does not help
Rawls very much because what it suggests is at best a
practical difficulty. (23)  For someone who only wants to

limit his care to his friends and associates, (one who

endorses the familial or tribal point of view) it is always

22 Ibid, p.571

23 Also it could be argued that what is at issue in
this example is not a moral but a "prudential' matter,
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possible to devise a means of ensuring that his friends and
associafes do not suffer as a result of his action. In fact,
it may turn out that his friends and associates, depending on
the circumstances, may be well off by his refusal to pay his
share of taxes, provided he could devise an effective means

of passing on part of his gains to them. Coﬁsider someone with
a total annual income of two million dollars. If he declares
all his earnings, the department of Inland Revenue may tax off
more than half of this money. Such taxes may in turn be used
in financing public institutions that would in turn benefit
hundreds of citizens. But, let us suppose that he wishes to
restrict his care and concern only to his friends and family,
and let us assume that these number ten in all. These ten
people would be well off, if he declares only one million
dollars as his total earnings to the department of Inland Re-
venue while he splits the other one million with them. He
does not have to tell them about his dishonesty in order not
to disturb their conscience. They might, depending on how he
wants to handle the situation, see themselves as lucky benefi-
ciaries of their great and generous friend. There is ample
evidence that a lot of people have tried to beat the tax sys-
tem in our society by way of generous gifts to particular
churches, communities and friends. It is not immediately
clear why such an action would necessarily hurt one's friends
and dependehts,.should one contemplate doing it in é well-

ordered society.
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It would seem, from these considerations, that Rawls'
first argument of congruence is rather inconclusive. Neither
the psychological cost of desiring to act unjustly nor the
difficulty of selecting who is to be injured by one's unfair-
ness can sufficiently constrain one to act justly toward all
the members and institutions of a well-ordered society.

The second basic consideration in the argument of con-
gruence follows from the Aristotelian Principle, especially its
companion effect: That it is a great good for a person to par-
ticipate in the life of a well-ordered society or social union.
Rawls' account of goodness as rationality yields, among other
things, the conclusion that "rational plans of life normally
provide ' for the development of at least some of a person's
poweéiﬁf But as it is a basic characteristic of human beings
that "no one person can do everything that he might do; nor a
fortiori can he do everything that any other person can do", it
is therefore necessary, that everyone should select and plan an
orderly training of those abilities and possible interests he
wishes to encourage. The training and realization of these abi-
1ities is most effectively attained when different persons with
similar or complimentary capacities co-operate with one another

(25)

with a view to T'"realizing their common or matching nature".

2l Rawls, op. cit., p.523.
25 Ibid.




- 359 -

Besides, when persons "are secure in the enjoyment of the exer-
cise of their own powers, they are disposed to appreciate the

{ perfections of others, especially when their several excellences
have an agreed place in a form of life, the aims of which all
accept."(26) Thus Rawls concludes, following Humboldt, that "it

is through social union founded upon the needs_ and potentialities
of its members that each person can participate in the total sum

w(27)

of the realized natural assets of the others., This in turn

leads to the notion of the

.. .community of humankind, the members of which enjoy

one another's excellences and individuality elicited by
free institutions, and they recognize the good of each
as an element in the complete activity the whole scheme
of which is consented to and give pleasure to all, (28)

But for such a community or social union to be possible
at 2ll,and in order that its members might share fully in its
1life, there must be a general acknowledgement of its regulative
conception., This, according to Rawls, means that everyone must
affirm his sentiment of justice,

To appreciate something as ours, we must have a certain
allegiance to it. What binds a society's efforts into
one social union is the mutual recognition and acceptance
of the principles of justice; it 1s this general affir-
mation which extends the ties of identification over the

whole community and permits the Aristotelian Principle %o
have its wider effect. (29)

26 Ibid.
27 Ibid.
28 1Ibid.
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The general idea in this argument seems quite plausible.
A social-union where there is mutual respect and rational co-ope-
1 ration is a vital necessity if individuals are to achleve their ra-
tional life plans or realize their felt needs and cherished
abilities. A good social union would satisfy desires, simple
needs and foster +the wishes of its members. It seems also
plausible, as Rawls suggests, that a general acknowledgement
of the principles of its regulative conception is a necessary
condition for the existence of any union between individuals.
To describe any group of individuals as a social union at all,
its members must at least manifest such natural attitudes as
friendship and fellow feeling together with a desire to act
justly towards one another. It sounds rather contradictory to
talk of a social union in which no one cares for each other's
rights and interests.

However, despite its initial appeal, this argument yet
raises several guestions. For instance, why should everyone
desire a social union, and why does the desire for the member-
ship of a social union necessarily commit a person to a
genuine affirmation of his sense of justice? Perhaps these
gquestions might seem improper at first sight, being the sort

of questions that an egoist or amoralist might want to ask.

29 1Ibid, ».571.
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Rawlg, we recall, has stated expressly that the question of
congruence is not that of justifying being a just man to an
egoist, "Rather, it is the guestion of showing whether the
regulative sense of Jjustice is congistent with the individual
good of those members of a well-ordered society who already
nave the sentiment. However, while this general constraint may
indeed 1imit the sort of questions that might be asked in con-
nection with Rawls' argument, it is still important that the
rationale of the idea of a social union be adeguately established.,
In fact, if Rawls is able to provide adequate Justificatory
reasons why individuals ought (non-moral ought) to desire a
social union, and, also, if it could be established that a
sense of justice is an effective regulatory principle of a
social union, then it would be valid to conclude that everyone
ought to desire the sentiment of justice, Here the deduction
would be straightforward. The rationality of taking the most
effective means <+toward a desired end would provide reasonable
justification why everyone or at least the members of a
well-ordered society ought to affirm their sense of justice.
Tn which case, affirming one's sense of justice is necessarily
consistent with the good of the members of a well-ordered
society. Thus, the first question that we need to examine here 1is
the concéption of a social union.

Despite the fact that Rawls does say several agreeable

things, his second argument of congruence founders at its most
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crucial premise. His social contract doctrine cannot establish
a sociai union, nor has he provided any persuasive reason why
every rational person ought to desire such a union. This con-
clusion is inevitable if we recall the motivational assumptions
of the contract doctrine. The assumptions made by Rawls in the
original position are inéompatible with the notion of a social
union. A social union, as Rawls himself observes, derives from
the social nature of mankind. It has its baéis on the fact that
"human beings have shared final ends and they value their common

(30)
institutions and activities as good in themselves." In a social

union as in a team, human beings "need one another as partners

in ways of life that are engaged in for their own sake, and the

success and enjoyment of others are necessary and complimentary

(31)
to our own gecod."

If these remarks are correct, as they appear to be, then

Rawls cannot hope to derive a social union from his contract
doctrine. The men of his original position lack the sentiments
as well as the aspirations necessary for the very existence of
a social union. From his characterization above, members of a

social union must be presumed to have sentiments of altruism.

It is the feelings of love and altruism that binds them together

as a union in pursuit of their common purposes and needs. But

30 Ibid, p.522. (emphasis mine).
31 Ibid.
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the men of Rawls' original position who subsequently form his
well-ordered society are "rational self-interested individuals".
Even though they are neither envious nor jealous of one another,
they do not have the slightest inclination to work for the good
of the other person. Each one is only interested in himself:
how to realize his own rational life plan, Thus what Rawls de-
signates as a well-ordered society can only be a society of
rational co-operators, where individuals find it rational to
pool their efforts in order that each might safeguard his own
interests. It can only be a pragmatic set-up whose entire
justification lies in the fact that it can better serve the
interests of its members than any other social arrangement.,
Contrary to Rawls' expectations, such a society cannot manifest
any meaningful sense of morality (at least not a Kantian notion
of morality). Even when the members treat each other with respect,
their gesture can only be seen as a means of protecting
their individual interests. They might even desire that their
society be governed by the principles of justice as fairness. But
this does not mean that they attach any intrinsic value to these
principles. Rather, they would value the principles of justice
just as they would value any other social institution, say a good
banking system or credit union. They would value the prin-
ciples of justice to the extent that these play an effective
role in adjudicating their competing claims,

Now, assuming that these remarks are essentially cor-
rect, that is, the society that would emerge from the conditions

of Rawls' original position can only be a pragmatic in-
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dividualistic society of rational co-operators. Why is it not
yet rational for every reflective person to desire such a so-
ciety,.eépecially since everyone has a good prospect of rea-
1izing his cherished abilities Dby co-overating with others of
his kind? Perhaps this could be argued up to a point as Rawls
tries to do in the congruence argument. We night say that
those who wish to develop their cherished abiiities ought to
desire a well-ordered society as the most effective means of
realizing their objective, While such reasoning‘seems guite
plausible, it is still inconclusive, In the first place, the
argument only refers to those rational persons who wish to de-
velop their abilities., Since Rawls has not told us why it is
necessarily rational for a person to want to develop his abi-
lities, we can always presume that there are rational persons
who might not wish to develop their abilities. If there is
such a class of rational persons, it does not appear that
Rawls has provided good reasons why they should be considered
irrational should they fail to desire a well-ordered society.
Perhaps Rawls might counter this objection by fastening on
the stipulation of the Aristotelian Principle, especially its
companion effect. An appeal to the Aristotelian Principle
can indeed dismantle this objection. 3But this is possible
only if the principle is defined in a stronger sense than Rawls
would have it, For instance if Rawls is prepared to affirm
that anyone whose.choice runs counter to the Aristotelian Prin-

ciple is irrational, then by the same token, one can argue that
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a person who does not desire a well-ordered society is irra-
tional. But Rawls wéuld not make such claims because they
imply a substantive ideal of human excellence. Rawls wants
his conception of rationality to be morally-neutral., Assum-
ing that such a neutral conception of rationality is indeed
possible to attain, it is not at all evident.how it could be
used effectively to show that a person who does not desire a
well-ordered society, orkone who does not act in accordance
with the Aristotelian Principle, is necessarily‘irrational.
Another important consideration why one cannot insist
that a person must desire a well-ordered society in order to
be rational, is’that Rawls' well-ordered society is geared to-
wards satisfying the "wants" and "interests" of its members as
distinct from their "neeéz%? If hié well-ordered society (or
social union) aims primarily at satisfying the neéds of its
members, then, apart from>the fact that all the members would
have some basic needs in common =-- 2 factor which might en-

courage a social union -- each member would be obliged to de-

sire a well-ordered society as a means of satisfying his needs.

32 It is not a mere coincidence that Rawls is rather
silent on the notion of needs. If he speaks of needs (es-
pecially basic "needs" ) then he might be committed to the
idea of a common purpose or a common end that can by itself,
forge a union both in his original position as well as his
subsequent well-ordered society. Individuals who have the
same needs can easily be persuaded to work together in or-
der to attain those needs. But Rawls wants to make weaker
assumptions at the original position in order to enhance
the justificatory power of his contract formula. Hence we
are to presume that the men of his original position have
individual interests and wants. '
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When we talk of "needs", we are referring to those essential
or indispensable things that a person must have in ordef to
fulfill himself as a person. For instance, such things as
food, shelter and protection could be defined as human needs.

Whereas a person may have an obligation (at least from
the point of view of prudence ) to satisfy and safeguard his
needs, there is no obligation on anyone to satisfy his inter-
ests. And, if Rawls' well-ordered society is only a forum for
ijndividuals to satisfy their wants, then one may still be
rational even if one does not desire it.

It would seem from these considerations that Rawls
does not have an adequate conception of a social union, let
alone has he provided any convincing reasons why individuals
ought to desire such a union if they are rational. We now
turn to the second question raised earlier: why does the
desire for a social union necessarily commit an individual to
affirm his sense of justice?

It might be necessary to revise this question in view
of some of the issueé raised in the discussion of the first
gquestion. In fact, if a social union is understood in the
strict sense as depicted earlier, that is, as a society of al-
truists who are concerned to work tégether to realize their com-
mon ends and to participate in the common excellences of their so-
cial nature,then we should not anticipate any reason why a member

of such a union would not desire to affirm his sense of justice.
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We might even suggest that in such a union, love would take
precedehce over the sense of justice as a regulative sentiment.
But since this type of social union is not feasible under the
conditions of the original position, is there yet a way of
showing that anyone who desires a well-ordergd society (Rawls'
version) must commit himself personally to the sentiment of
justice? In other words, can a person have good reasons for
not wanting to affirm his sense of justice even if he does de-
sire a well-ordered society? Perhaps the case of the free-
rider egoist which was discussed in the last chapter may again
be relevant to this question. Even though all the members of
Rawls' social union might see and appreciate the collective
good to be derived from a social union governed by a public
conception of justice, a "rational® egoist may participate in
the enjoyment of such good without actually affirming his sense
of justice. To enjoy his share of the benefits and to be con-
sidered rational, it is sufficient that other members of the
union see him as a just man.

However, while the case of the free-rider does pose a
serious challenge to Rawls' theory, it can hardly be considered
an appropriate ground for rejecting his argument of congruence.
Rawls'! initial constraint rules out the case of the egoist. He
does not consider it part of his task to show how an egoist

might, or should see a social union.
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Nonetheless, Rawls' argument is still vulnerable. The
members of his social union being rational "self-interested"
individuéls, the attachments they would have for their institu-
tional arrangements can only be contingent upon the effectiveness
of the latter in the realization of their interests and abilities.
But it is an empirical fact that the institut;onal arrangements
in any society cannot serve everyone's interests or abilities
in the same way., Some members of the society have rather com-
plex abilities while others have less complex ﬁnes. The onés
with more complex interests would obviously make more demands
on the common resources of the union in terms of their satis-
faction. Now why should those persons whose interests are less
complex subscribe equally to-the development of those persons
with more complex interests and abilities, especially when the
Tormer do not envisage any gains from the latter? DPerhaps a
concrete example would better illustrate this point. ILet us
suppose that some individuals in the union have marked abili-
ties in some of the highly skilled professions, say music. To
develop such talents, the union would have to levy heavy taxes
in order to generate funds for the required facilities. Now
why would those people who do not have any interest whatsoever
in the outcome of these talents help to pay for their cultiva-
tion? Why would someone, whose only interest is to pick clover
leafs feel obliged to pay heavy taxes that would be used for

the construction of a music theatre? How does a music
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theatre or the cultivation of some singer's talent become his
own gooa? Of course, Rawls does suggest that when men are
secure in the enjoyment of the exercise of their own powers,
they are disposed to appreciate the perfections of others.
But this assertion is not so obviously true. In fact, its re-
verse would seem more plausible. Often the more proficient or
skilled a person is, the more withdrawn he tends to be, and
the more he tends to judge everyone else by ﬁhe‘degree of his
own excellence.

Perhaps it should be pointed out that the constraint
of the veil of ignorance at Rawls' original position can-
not block this objection. For instance, someone might want to
argue that since nobody knows what talents he might have in
real life, an agreement for the public support of all possible
talents could be rational at the original position. And by
appealing to the constraint of strict compliance, everyone would
be obliged to subscribe to the joint effort for the development
of all the possible talents that might emerge in the society,
after the veil of ignorance has been removed. ILven if this
argument stands, it is not yet evident why helping others develop
their abilities under these circumstances is necessarily a good
for a disinterested individual. However, as seen earlier, the
constraint of the veil of ignorance is no longer operative in
the argument of congruence. One of the main tasks of the argu-

ment is to defend the rationality of the thin theory without
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appealing to the constraint of ignorance. The members of the
social ﬁnion know what their particular interests and abilities
are. They are also aware of the particular abilities and inter-
ests of others in the union. Now the question is, with the
rationality of the thin theory, would it always be to everyone's
greater good to support the just arrangements in the social
union ?

It does not seem that this question éould be answered
in the affirmative if we are to rely on the individualistic
assumptions of Rawls' contract doctrine. In view of the fact
that interests vary from person to person and some interests
make greater demands on the public rescurces than others, some
people would always be in a position to make some personal
sacrifice in the union. It might even be necessary for some
to sacrifice some of their interests voluntarily to enable
others to realize their own interests. But such personal sac-
rifices are only possible if the men of the union are endowed
with feelings of sympathy and altruism. Rawls' men do not have
sympathetic feelings at the original position, and neither has
he been able to show in any convincing way why they would neces-
sarily have these feelings in a social union which derives from
the conditions of the original position. Until an adequate
basis has been provided for such feelings, Rawls' second argu-

ment of congruence remains rather inconclusive.
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The third and final reason which the thin theory allows
for maiﬁtéining one's sense of justice is connected with what
3 Rawls refers to as the Kantian interpretation of justice as
fairness. Rawls tries to argue here that "acting justly is
| something we want to do as free and equal rational beinég%l He
 bases this argument on his interpretation of Kant's conception
{ of autonomy. In accordance with this conception, we are to
' think of moral principles as a "legislation fgr é Kingdom of

(34)

 ends." Once we do this, we will come to see 'that these prin-

(35)

| ciples must not only be acceptable to all but public as well."

' As a result they are to be agreed to "under cond%té?ns that
3

| characterize men as free and equal rational beings.™

Rawls' description of his own original position attempts
' to capture this Kantian conception of free and egual rational

é beings who legislate moral principles for a Kingdom of ends.

' He maintains that:

... (the) desire to act justly and the desire to

express our nature as free moral persons turn out to

specify what is practically speaking the same desire ...
They are both dispositions to act from precisely the

same principles: namely, those that would be chosen in
the original position. (37)

33 Ibid, p.572.
3} Ibid, p.252.
35 Ibid.
36 Ibid.’
37 Ibid, p.572.
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The analogy in this argument raises some interest. If
the cdnditions of the original position can adequately describe
the Kantian conception of a Kingdom of ends (a Kingdom of free
and equal rational moral persons), then we might say that the
desire to act Jjustly according to the principles of justice as
fairness can indeed approximate the Kantian notion of the auto-
nomous will by rational moral agents :to express their nature
as free and equal moral persons. This wouldlin turn answer: some
of the objections raised earlier concerning the link that Rawls
wants to maintain between his theory and that of Kant. However,
Rawls!' analogy does not have a sound basis. His original
position cannot yield the notion of a Kantian Kingdom of ends.
His rational self-interested contractors are not Jjust capable
of making an autonomous choice of moral principles in a Kantian
sense. They cannot even understand what moral principles are.
If they are capable of making any choice at all their choice
can only be heteronomous.

Thus, it would seem from the remarks made so far that
the main reasons which the thin theory of the good allows for
| maintaining a person's sense of justice are by themselves rather
inconclusive. And, with such vulnerable premises it is difficult
to see how the congruence argument can succeed. However, before
coming to a final conclusion on this matter, it is still neces-
sary to see how Rawls himself considers the decisiveness of

these reasons.
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In considering the adequacy of the reasons allowed by
the thin theory, Rawls adopts the strategy of "a balance of

motives Yhéﬁh in many ways is similar to a balance of first
3

principles." What we do here is to compare one balance of re-

s6ns with another and "if the first balance favours a certain

(39) '

choice, then the second does also." In this exercise, the con-
tent of the principles of justice itself becomes a crucial
factor. For, as Rawls says, in order to determine whether "it

is for a person's good that he has a regulat%ve)sense of justice
40

would depend upon what justice requires of him." The standard
by which the concepts of the right and the good are specified
would determine their congruence. From this standpoint, Rawls
claims superiority of his contract theory over utilitarianism

because of the strictness of the latter.

As Sidgwick notes, Utilitarianism is more strict than
common sense in demanding the sacrifice of the agent's
private interests when this is necessary for the greater
happiness of all. It 1s also more exacting than the
contract theory, for while beneficent acts going beyond
our natural duties are good actions and evoke our esteem,
they are not required as a matter of right. Utilitari-
anism may seem to be a more exalted ideal, but the other
side of it is that it may authorize the lesser welfare
and liberty of some for the sake of a greater happiness
of others who may already be more fortunate. A rational
person, in framing his plan, would hesitate to give preced-
ence tosuchstringent a principle. It is likely both to

38 Ibid.
39 Ibid.
40 Ibid.
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exceed his capacity for sympathy and to be hazardous

to his freedom. Thus, however improbable the congru-

ence of the right and the good in justice as fairness,

it is surely more probable than on the utilitarian

view. The conditional balance of reasons favours the

contract doctrine. (41)

It is not very clear here whether Rawls is merely try-
ing to provide a rationale for those main reasons which the
thin theory of the good allows for maintaining one's sense of
justice, or whether he is trying to set up a new and indepen-
dent ground for the congruence of the right and the good. The
link between this passage and those chief reasons is not exactly
evident. However, whatever Rawls' actual intentions are, this
passage does make several interesting claims. In fact, if some
of these could be adequately sustained, we might be encouraged
to take a second look at the entire congruence argument.
The central issue in this argument is Rawls' distinction

between natural duties and beneficent or supererogatory acts.
If this distinction could be validly sustained, and if it is
indeed the case that utilitarianism makes the latter obligatory,
then Rawls would have evidently made a strong case against
utilitarianism and the conditional balance of reasons would
seem to favour his contract doctrine. To adjudicate this matter

effectively, it is necessary first to recall how Rawls charac-

terizes natural duties and supererogatory acts.

41 Ibid, pp.572-3.
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The following are examples of natural duties: the duty
of- helping another when he is in need or jeopardy, pro-
vided that one can do so without excessive risk or loss
to oneself; the duty not to harm or injure another;
and the duty not to cause unnecessary suffering: The
first of these, the duty of mutual aid, is the positive
duty in that it is a duty to do good for another, whereas
the last two duties are negative in that they require

us not to do something that is bad. (42)

TIn contrast with obligations, natural duties apply to every
individual unconditicnally.

... they apply to us without regard to our voluntary
acts. Moreover, they have no necessary connection
with institutions or social practices; their content
is not, in general, defined by the rules of these
arrangements. Thus we have a natural duty not to be
cruel, and a duty to help another, whether or not we
have committed ourselves to these actions. It is no
defence or excuse to say that we have made no promise
not to be cruel or vindictive, or to come to another's
aid. A further feature of natural duties ... is that
they hold between persons irrespective of their insti-
tutional relationships; they obtain between all as
equal moral persons. In this sense the natural duties
are owed not only to definite individuals, say to those
co-operating together in a particular social arrange-
ment, but to persons generally. (L3)

Rawls says very little about supererogatory acts. He
broadly refers to these as "permission':

These are acts of benevolence and mercy, of heroism

and self-sacrifice. It is good to do these actions

but it is not one's duty or obligation. Supereroga-
tory acts are not required, though normally they

would be were it not for the loss or risk involved

for the agent himself. A person who does a supereroga-
tory act does not invoke the exemption which the
natural cduties allow. For while we have a natural

42 Ibid, p.1llk.
43 Ibid, pp.1lk-5.
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duty to bring about a greater good, say, if we can do
so.relatively easily, we are released from this duty
when the cost to ourselves is considerable. Superero-
gatory acts raise questions of first importance for
ethical theory. For example, it seems off hand that
the classical utilitarian view cannot account for them.
It would appear that we are bound to perform actions
which bring about a greater good for others whatever
the cost to ourselves, provided that the sum of ad-
vantages altogether exceeds that of other acts open

to us. (44) ’

e

To begin with, each of these three passages does con-
tain some important truth. For instance, it seems quite plau-
'sigle, as Rawls suggests in the first passage, that even though
mutuval aid might be properly considered a natural duty for all
rational persons, (as human beings we have needs which require
the co-operation of others to fulfill), no person can be asked
to help another at his own peril. For instance, it is hardly

considered a failure in duty or love or rationality should

a parent refuse to donate any of his vital organs to save the

1ife of his child. It seems alsoc reasonable to a point, to

speak of patural duties as unconditional. It might be some-

thing of a conceptual muddle should one describe a particular

act as a natural duty and yet try to define its content or

force of obligation in terms of common consent or particular

social practices. If anything is a natural duty, then its source
" and content cannot derive from social conventions or mores.

Finally, it does seem that there is some basis for a distinction

L4 Ipid, p.117. (emphasis mine).
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between natural duties and beneficent acts as Rawls suggests
in the third passage. For example, when a by-stander plunges
into an inferno in an attempt o rescue a trapped victim, we
’ﬁcould hardly be mistaken in describing such an act as heroic,
' But while we do recognize such an act as being good and laudable,
j no one expects it to be performed by everyone from the stand-
point of duty (natural)., On the other hand, if some parents
. fail to provide for the needs of their off-spring, they are
said to be failing in their duty to the child, Providing for
. +the needs of offsprings can hardly be disputed as an uncondi-
;tional natural duty of parents,

However, while considerations such as the foregoing
tend to support Rawls' distinction between naturél duties
 and beneficent acts, there are still some fundamental difficul-
:ties which he must come into grips with. The first, and per-
 haps the most crucial difficulty is the basis of the principles
Eof natural duties and beneficence, What are the principles
| that govern these types of acts? Rawls does not attempt o
}answer this question because his theory is i1l equipped to deal
' with it., Admittedly, it might be rather difficult to subsume
%what he classifies as positive and negative natural duties
' under one principle. But then if one principle cannot do
- the job, why does he not appeal to two? It seems much prefereable

to explain these duties with two or more principles than to leave
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them unaccounted for., But Rawls is unable to account for these

principles because some of the things he describes as "positive

natural duties" are grossly incompatible with the spirit of his
% contract doctrine. Indeed, the men of the original position

may not have the tendency to injure one another or to harm the

3

1 innocent. Apart from the fact that they are neither jealous

nor envious of one another, refraining from iﬁjuring or harming

| the innocent could well be a very effective means of safe-

‘guarding themselves from injuries from others. They may also

uphold the principles of justice, (as discussed earlier) to

the extent that they see the principles as effective means of
adjudicating their competing claims. The duty of mutual res-

.pect does not pose any problem either, Even if the contractors

 are said to be self-interested individuals, they may yet see

that everyone can better enhance his own self-respect by res-

| pecting others. Now, even if one is prepared to ignore the

. fact that the duties prescribed here are purely prudential (they

; are dictated by the rational self-interest of the contractors),

Rawls is yet to explain why his rational mutually disinterested

individuals would want to endorse the principle of mutual aid,
when their individual self-interest is not at stake. Rawls seems
| rather confused on this point. First he claims that the princi-
' ples of natural duty are derived from a contractarian point of
view: They are among the principles that would be acknowledged
in the original position. Hence, like the two principles of

justice as fairness, we can consider them established insofar
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as we are able to show that the men of the original position
wouldvﬁe unanimous in their choice of these principles. But
then Rawls also insists in the same breadth that these prin-
ciples "do not presupposé an actvof consent, express or tacit,
or indeed any voluntary act, in order to appié?" How do we
reconcile these two claims? In what way are these principles
yet derivable from the contractarian point of view, when the
factor of consent is totally irrelevant in their avplication?
Of course, Rawls does not want us to ovef—emphasize the con-
tractual nature of justice as fairness. As he says, "ohce

the full set of principles, a complete conception of right, is
on hand, we can simply forget about the conception of the ori-
ginal position and apply these principles as we would any
otheégég This constraint is not unreasonable. Afterwards,
the original position is only a hypothetical device for de-
riving these principles. While accepting this fact, it is not
yet clear how the principles of natural duty can be shown to
be consistent with justice as fairness. The former, as speci-
fied by Rawls ﬁimself are 'unconditional principles” of prac-
tical reasoning. They are by their very essence "other-regarding."

But for something to be considered a good by Rawls! men, it must

at least have the capacity to satisfy "individual" self-interests

45 Ibid.
16 Ibid.
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or further‘"individual" rational lifevplans; In a sense, some
of the things iisted as‘naturél duties, especiélly the negative
natural duties, may yet be considered good by Rawls' men to the
extent that they create favburable conditions fér every indivi=-
dual to‘pursue his rational life plan. For instance, by mutu-
ally acknowledging the duty not to harm one another, each mem-
ber of the original position would be able to engage in his own
rational life plan without fear of being harmed by someone else.
While such an acknbwledgment appears quite reasonable, can it

be said that the‘contractors are motivated by a sense of 'natural'
duty (é duty that binds unconditionally)? If someone (an egoist
through and through) were to have some mysterioﬁs powers that
makes him totally invulnerable, would there still be a need for
him, within the framework of the original position, to eﬁdorse
the natural duty of not harming the innocent?

Again, we are confronted oncé more with one of the fun-
damental puzzles in Rawls' theory of justice, that is, his
attémpt to derive the principles df a normative theory of jus-
tice and morality from conditions that are similar to the fea-
tures of a private society. Rawls himself characterizes the
chief features of the latter as follows

coe first‘that the persons comprising it, whether they
are human individuals or associations, have their own
private ends which are either competitive or indepen-
dent, but not in any case complementary. And second,
institutions are not thought to have any value in

- themselves, the activity of engaging in them not being
counted as good, but if anything as a burden. Thus,

' each person assesses social arrangements solely as a
means to his private aims. No one takes account of
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the good of others, or of what they possess: rather,
everyone prefers the most efficient scheme that gives
him the largest share of assets. (47)

It is not impossible for some code of conduct such as
the principles of "justice as fairness" to emerge from theseb
thoroughly individualistic conditions. It was mentioned ear-
lier that individuals under these conditions may yet find it
necessary to engage in some form of rational co-operation in
order to develop their particular interests and abilities.

But the very existence of rational co-operation would presuppose
some commitment among these individuals. There can hardly be a
meaningful rational co-operation, if conditions of mutual res-
pect do not exist. Persons who would not hesitate to hurt one
another cannot rationallyvco-operate on any venture. However,
whatever commitment one may see among Rawls' contractors, one
can only view it from a pragmatic or utilitérian framework.

At best it can only be seen as a prudential value (a means of

attaining individual interests and plans), and hence, it can

only apply conditionally. Such a commitment does not attain

the status of the Kantian (categorical) moral imperative.

It would seem from the objections raised so far that
the congruence argument does not succeed. The balance of rea-
sons that Rawls tries to maintain in favour of his.contract
doctrine does not hold. His doctrine does not avoid some of
the thorny difficulﬁies that plague utilitarianism. Neither
Rawls nor his utilitarian counterparts can claim to have rén-

dered an adequate account of "unconditional principles of mora-

47 Ibid, p.521.
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1ity". The individualistic framework from which they both

{ operate cannot yield such principles. Rawls is correct in

! noting that utilitarianism naturally presupposes sympathy and

fellow-feeling, But,in actual vractice, it operates on the basis

i of individualism., However, while recognizing this pitfall, Rawls

himself has not avoided it. His contract doctrine also operates

i1 on the basis of individualism., Thus, even if his "rational

contractors” would hesitate to give precedenceé to so stringent a

principle as utilitarianism, this is not because they are 'ra-
tional' agents or that utilitarianism is irrationally siringent.
Rather, it is because they are just not disposed to see the good

of the other person as a sufficient motive for action. Yet taking

' the good of others into account is crucial to the very notion of
' morality. One of the characteristics of a moral person is the

- genuine concern for the good of others. Hence one may equate a

- "moral commitment" with a "social commitment”; and, a "morally

Sgood person" with a "selfless" person. The willingness to submit

oneself <+to the pursuit of the good either on account of the 'self’

. or the 'other' is implicit in the notion of a moral person., One
ineeds such a framework to be able to speak coherently of “uncon-
' ditional natural duties". To be able o recognize the principles
;of natural duties, one must recognize at least one moral duty: the
gduty to have a genuine concern for the good of others., Since the

' latter is ruled out in the original position, the contractors can-

not recognize the principles of natural duty. This claim will
be carefully expounded in the next chapter. WMeanwhile, a brief
summary and conclusion may help put the various aspects of Rawls'

theory of the good in proper perspective,
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SUMMARY AND CONCLUSION

Is there a single property or group of properties by'
virtue of which all intrinsic or inherent goods are good?
This question has raised cdnsiderable interest among philo-
sophers all through the ages. While Hawls does not address
himself explicitly to it, his theory of "goddness as rationa-
lity" may yet be construed in a very important way as one form
of answer to the question. In "goodness as rationality", Rawls
isolates raticnality as the most fundamental concept in the
notion of goodness (perhaps as one of the principal good-
making properties). Thus for any given object X, X is said to
be a good X if and only if X possesses to a higher degree
than the average or standard X, those features that it is
rational to want in X. And from the moral standpoint, a per-
son is considered a morally good person if and only if he has
to a higher degree than the average person, the features of
moral character that it is rational for members of a well-
ordered society to want in their associates.

Rawls develops his theory of the good in two parts.
The first part which he calls the thin theory of the good,
focuses on the minimal conception of the good that must be
on hand in order to generate the principles of justice.
Although Rawls associates his account with the deontological
tradition -- maintaining the priority of the concept of right

over the good -- he is aware that in order to generate the
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principles of right, an appeal must be made to some notion of
goodness. We would need to make some assumption about the
motives of the parties in the original position. But to en-
sure that these assumptions do not jeopardize the priority of
the right over the good, the theory of the good used in argu-
ing for the principles of justice must be restricted to the
bare essentials. Rawls refers to this accouﬁt of the good as
the thin theory. Its role is to secure the premises about
primary goods required to arrive at the prinéiples of justice.
Once this theory is es;ablished and the assumptions about pri-
mary goods accounted for, we may then proceed to use the prin-
ciples of justice in the further development of the second
part of the theory of the good. Rawls refers to‘the latter as
the full theory of the good.

The thin theory assumes that there are certain types
of goods (primary goods) that all rational men must desire,
if they are to desiré anything at all.k Whatever a person's
individual life plan is the primary goods are the things that
he must have in order to realize his life plan. The primary
goods do not nécessarily implicate a relationship to parti-
cular ends or goals; rather, they are Jjust the ordinary in-
dispensable means to achieve any substantive end whatever.
Thus, for a person to be rational and to want anything at all

he must want the primary goods.
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To establish the truth of this claim, it is necessary
to examine the various items on Rawls' index of primary goods.
Rawls distinguishes between two basic types of primary goods:
the primary social goods and the primary natupal goods. The
primary social goods include such things as rights and liber-
ties, opportunities and powers, income and wealth, and the
good of self-respect. The primary natural goods, on the other
hand, are such goods as health, vigour, intelligence and ima-
gination. Rawls does not speculate very much on the primary
natural goods; rather, he focuses mainly on the primary
social goods.

Thus the first important question that must be asked
is whether it can be asserted categorically that any rational
person must want any, or all of the items listed as primary
social goods in order to be rational? Is it actually the
case that these items are indispensable no matter what sort of
an ideal form of life a rational individual chocses to pursue?
It does not appear that this question can be answered in a
direct affirmative. From the discussion in Chapter Four it
is not evident that there are many specific things that we
can quite uncontroversially claim that any rational man must
want if he wants anything at all. Lven within the western
liberal society where most, if not all, the items listed by
Rawls tend to be very pervasive, there are several individﬁals
or groups of individuals who do not desire any of these things

(at least not in the manner conceived by Rawls). But we
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cannot refer to all such individuals as beiﬁg plainly irra-
tional simply because they do not desire these goods.
‘ One important weakness in Rawls' account is his

failure to make precise the context in which the items din
his index function as primary goods. Perhaps within a given
context, we may be able to make a reasonably strong case for
some of the things he has in his index. For instance, if
viewed from the standpoint of what we common}y refer to as
"fundamental human needs", such things as income and wealth
(defined as the legal command over the material means in
general necessary to realize people's needs and interests)
may indeed be the things that rational persons ought to
desire. If certain things can indeed be specified as pri-
mary or fundamental needs of man, then a person can hardly
be called rational if he does not desire those things that
truly satisfy such needs.

However, the notion of need plays very little role in
Rawls'! actual account. In fact, Rawls might not consider the
notion to fit very well with his contractarianism. He might
even see it as a sort of limitation on the freedom of choice
of his contractors. In order to create what he takes to be
an ideal contract situatién, he assumes, among other things,
that there is a divergence of fundamental interests and ends,
and a variety of opposing and incompatible basic beliefs among

his contractors.. Perhaps a good case may yet be made for
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these constraints. There is a general tendency to laud an
agreement that is reached among individuals who have sérious
disagfeement (individuals who disagree on matters of prin-
ciple). Henry Kissinger earned great respect on the inter-
national scene, and was duly honoured with a Nobel Peace Prize,
because of his remarkéble ability in negotiating an agreement
in the Vietnam War despite the fundamental ideological differ-
ences among the parties involved in the dispute. Yet, apart
from the factor of réspect or elegance, it is not so evident
whether conditions of divergence of fundamental interests
and ends are intrinsic to the nature of a contractual agree-
ment. Why is a contract any less a contract should the par-
ties be presumed to have compatible aims, idenﬁical needs and
beliefs? When two people come together to enact a marriage
contract do we not often presume that they have compatible
aims, needs and beiiefs? |

Of course, there is the question of what Rawls la-
bels as the circumstances of Justice. Following Hume, Rawls
jnsists that the circumstances of justice obtain whenever
mutually disinterested persons put forward conflicting claims
to the'division of social advantages under conditions of
>mbderate scarcity. While this assertion seems defensible,
at least in part -- the idea of justice would hardly be
relevant in a society of angels where everyone has natural
commitment to the well-being of the other, or-in a society
where everyone'can have his full in regard to the natural

resources -- it is not so evident how such conditions should
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necessarily rule out the notion of common needs. Why would

free and €équal persons who have the same basic needs not make

claims and counter claims on one another? ihe mere fact that

individuals are aware of their common needs and goals does not
suggest a willingness for rational co-operation or the desire

to treat each other justly.

Thus it would seem that the notion of need is not
necessarily incompatible with the idea of contract or the
circumstances‘of justice. Rawls' reluctance in deploying
this concept for a more important role iﬁ his account may
have stemmed from his desire for elegance. He wants to make
only those assumptions that rational persons would easily
agree upon. His theory would thus manifest a certain degree
of elegance, should he be able to generate his principles of
justice from such uncontroversial assumptions. Admittedly
the notion of need does have its own peculiar difficulties.
It is often asked, for eiample, whether we do in fact have
any clear conception of what the primary or fundamental needs
of man are. Also such a question as the relation between

"X is good" and "X satisfies a need" must not be ignored.

- However, some demythologized variant of this concept may

still provide a good basis for Rawls' conception of primary.
goods. Without placing these goods in some specific context,
it is difficult if not impossible to determine whether they
are things that all rational persons must want if they are

rational.
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Another important feature in the thin theory of the
good is the notion of rationality expounded by Rawls in it.
This is the centre-piece of the entire theory.

According to Rawls' account, the primary goods are
said to be those things which any rational person would desire
to have in order to fulfill his life plans. Apart from find-
ing out whether the primary goods actually péssess such cha-
racteristics by virtue of which every rational person ought to
find them desirable, there is a more fundameﬁtai question of
determining who rational persons are, Or what makes one a
rational person. Rawls does not attempt to propose a substan-
tive definition for the notion of rational person. This might
be a topic for meta-ethics, perhaps. While admitting the rele-

vance of meta-ethics in ethical theory, his aim in A Theory of

Justice is to construct a substantive (normative) theory of
morality. However, Rawls does providessome useful insight to
the notion of a rational person in his thin theory of the good.
In this account, he tries to show that even though different
people may want different things, there are certain standar-
dized means to want fulfillment. He attributes to each person
a "rational plan" which defines his main expeétations in life.
He then goes on to define a man's "good” as "the successful

execution of a rational plan of 1ife". Within this framework,
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a rational person may be described as one who pursues that plan
of 1ife which enables him to realize his conception of the good.
And, since the primary goods are saild to be necessary means for
the realization of any rational life plan, a person ought to
desire them in order to be rational.

The notion of rationality emerging from the thin theory
is the same as +the one which is standardly employed in economic
theory, It identifies rationality with utility-maximization.
This conception of rationality raises several important ques-
tions: how does it fit in with our ordinary conception of ratio-
nality? For instance, does it adequately portray who a rational
person is in the various contexts in which we apply the term
‘rational' to persons? Does it provide an objective and accep-
table standard for distinguishing between a "rational” and an
"irrational" 1life plan? And more importantly, can such an
instrumental, morally neutral conception of rationality ever
lead to a non-consequentialist or intrinsic morality? These
questions are the focus of ouf discussion in Chapter Five.

The notion of rationality in the thin theory does indeed
capture a very important sense of how the term is applied to
persons, If a person actually desires some object or an end,
he can only be said to be rational if he acts on those plans

that ensure the realization of it., For example, an athlete who

; wants to excell in his sport cannot afford to be indifferent

to training., By taking his training seriously, he is said
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to take the most effective means toward the realization of
his goal, From this standpoint he may be referred to as a
rational athlete.

However, while the conception of rationality in the
thin theory seems quite familiar, it is not plainly evident
whether it can provide adequate bagis for identifying a ra-
tional person in every instance, especially from the stand-
point of a rational moral agent; It is basically a rationality
of a means-to-ends; a conception of rationality as distinct
from the concept of rationality. But the notion'of a rational
person extends beyond such a narrow conception. Sometimes, to
determine whether or not a person is rational, not only is it
relevant to examine how he chooses or executes his plan of life,
rather, what he takes to be a plan of life is itself called
into question, Both the means he adopts for the realization
of his goal, and the goal itself must be seen to be rational.

Rawls tries to deal with the latter by appealing to
the principles of rational choice and deliberative rationality.
Before a plan of life can be said to be rational, its choice
must be motivated by the principles of rational choice and by
deliberative rationality. However Rawls seems +to doubt the
adequacy of his principles of rational choice (the counting princi-
ples as he calls them) as a basis for ordering plans in accordance
with their rationality. As he points out, the means for the

realization of any given plan may not be neutral, inclusive
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plans may not even exist, and the objectives of an agent may
not be sufficiently similar. And more importantly, the prin-
ciples merely provide a strategy for counting existing desires
and wants in an attempt to see how many of these could be
realized. They do not provide any insight in regard to the
quality of these desires. Thus we must focus.more on the
notion of "deliberative rationality".

By appealing to this notion Rawls wants to claim that
the choice of plan made by an individual under "full information"
is necessarily rational, and hence objectively good. Such a
plan is the objective good for a person. Again, certain things

could be said in favour of this notion. The factor of full

information can hardly be ignored in the assessment of the
rationality of a choice. However, the notion cannot offer

all that Rawls wants to derive from it. We sometimes argue --
and plausibly too -- that even though an agent wants a certain
object, knowing all the facts about the object, yet "it “is not
the best or the mest rational thing for him to want. Besides,
it is not & conceptual anomaly to ccnceive of a thoroughly
raticnal plan of life which is totally evil or at least not
good. Thus, while a person needs to have full information

in order that his choice might be considered rational at all,
this condition alone cannot determine the raticnality of a
choice. A choice made under full information may yet be

irrational and evil. For instance, Hitler may have had people
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who gave him full and accurate information which he could
have listened to and understood but yet-hé believed that
Jews were evil swines to be killed to preserve the German
culture. Must we now say he is rational? Thus in regard to

one of the questions raised earlier, it would seem that the

conception of rationality in the thin theory of the good does not

adequately specify the notion of a rational person. And, until
we have a firm assurance of what, or who a rational person is,
it is difficult to assert categorically that he would always
desire the primary goods.

Besides its inadequacy in specifying the notion of a
rational person, Rawls! received view of rationality also
raises concern in regard to the problem of generating the prin-
ciples of justice. It is not immediately evident how such an
instrumental conception of rationality can yield an intrinsic
morality (a morality that can generate its own support). The
men of Rawls' original position might see the value of rational
co-operation. -Along with this, they might desire that some

principles of conduct be publicly acknowledged to regulate their

competiting claims. But their sense of morality cannot transcend

the morality of economic men: here everyone tries to be moral in

order to attain a greater well-being for himself. There is no
doubt that such a morality would not be acceptable to Rawls.
As a deontologist, he would like to argue that the concept of

right is not only-prior to that of the good, but that it has
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an intrinsic value. A rational person would, after considering all
the relevant facts, come to appreciate the principles of justice
and morélity for its own sake. Perhaps something can be said for
this claim. However, it cannot be established on the received

view of rationality that Rawls advances in the thin theory of

the good.

The weakness ¢f the thin theory of the good, especially
the received view of rationality contained the?ein, becomes
more apparent when we take a look at the full theory of the
good.

Having defined a person's good as the successful exe-
cution of a rational plan of life, and his lesser .goods as parts
thereof, Rawls then goes on to apply this conception of goodness
in what he calls the full theory of the good. The full theory
attempts to deal with other subjects that have an important
place in moral philosophy. In particular, it seeks to provide
a basis for defining the moral worth of persons and for defining
beneficent and supererogatory acts. Also, Rawls hopes to be
able to determine on the basis of the full theory whether or
not being a good person is always a good thing for a person.

In developing the thin theory into the full theory, Rawls
postulates the fundamental moral virtues as the properties or
features of moral character that members of a well-ordered
society would rationally desire to find in one another. There-

fore, should any member of a well-ordered society possess these
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virtues to a higher degree than the average member, the same
shall be deemed a good person. The key ideas in this defi-
nition are the notions of a well-ordered society and the
fundamental moral virtues. How does Rawls account for them?

Tn view of his claims to objectivity and universality
(morality ought to generate its own support) Rawls would want
to say that both a well-ordered society and the fundamental
moral virtues belong to the class of intrinsic goods. They are
things to be desired by rational persons becaﬁse of their
intrinsic worth (goods to be sought for their own sake). If a
person were to be rational and desire anything at all, then
he should desire a well-ordered society and the fundamental
moral virtues, especially the sense of justice.

Perhaps it is possible to show that a well-ordered socle-
ty as well as the fundamental moral virtues are intrinsic goods
that every rational person ought (in a non-moral sense) to seek.
But Rawls has not shown us why this is soj; nor does he have
an appropriate basis to support such a claim. From the stand-
point of the motivational assumptions of the original position,
and especially from the received view of . rationality of the
thin theory, the most that Rawls could claim is that rational
persons who are concerned to further their individual conceptions
of the good will desire a well-ordered society as the most
effective means of attaining their ends. Also, they will find

it collectively rational that each member of a well-ordered
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society should possess the fundamental moral virtues --
especially that each one should affirm his sense of justice

-— as a means of effectively regulating their competiting
claims. But neither the notions of a well-ordered society

nor that of the moral virtues operate as intrinsic goods in
these claims. Rather, they operate as utilitarian or instru-
mental values. As such, it cannot be categorically asserted
that a person will be faulting his rationality,if he, for some
reasons, does not desire them. The rationale for these goods

is contingent upon what an agent has taken to be his rational
life plan. Apart from the theoretical possibility that an
agent's human good (the successful execution of his rational
life plan) may not require either a well-ordered society or
moral virtues, there is a very important distinction that Rawls
does not seem to takeinto account. That is, what is collectively
rational for an individual to do is one thing; and, what is
individually rational for a particular individual in a reasonably
well-ordered society to do is another. It might be collectively
rational for individuals to desire a well-ordered society
together with all the moral sentiments which regulate it. But
this does not necessarily impl& that.every individual in a well-
ordered society will find it individually rational to uphold the
moral sentiments that regulate the society. If the overriding
factor is the successful execution of a life plan, then any

means at all that would most effectively attain this good must
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be preferred. Thus, depending on the prevailing circumstances,
an indiv;dual may desire to be a morally good person in order

to attain his own good, while another person may find it suffi-
cient to be a man of good mofals. Since each of them effectively
attains his own good, we do ﬁot have a basis for even dis-
tinguishing one from the other, let alone preferring one to

the other.

But Rawls wants to argue (as he does in the congruence
argument ) that at least under the circumstances of a well~
ordered soclety, justice and goodness are congruent. That is,
in a well-ordered society and perhaps more generally as well,
having a sense of justice is a good, and that, since this is
so, the having of moral sentiments is desirable from the point
of view of rational persons who have them when they assess
their situation independently from the constraints of justice.
In which case, rational persons will yet come to appreciate
that there are good and sufficient reasons, apart from the
constraints of morality, for choosing to live by these:con-
straints and wishing to have moral sentiments, as a well-
functioning part of one's psychological make up, such that a
person is not only a man of good mcrals but that one is as
well a morally good man. Perhaps this might be so, although
Rawls, as mentioned above, has not shown why it is so.
Assuming however that this claim is true, does it necessarily

prove the case that to be rational, or at least to be fully
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rational, one must actually have these moral attitudes? Again
we need to recall Rawls' received view of rationality.

Rawls does not rest his claim of congruence entirely
on the principles of rational choice together with the concept
of rationality. Both of these, as he argues, cannot by them-
selves sufficiently determine what would be a rational and
indeed a good life plan for a human being. Réther we must take
into account some crucial general facts about human needs and
abilities. We are to rely of course, on our common sense know-
ledge in order to specify these crucial general facts about
human needs and abilities. Thus, given hié definition of good
(what"it is rational to want), his conception of rationality
and reasonable careful reflection (simply using our common
sense knowledge about human wants, needs and abilities), Rawls
hopes that we will arrive at some fundamental human goods such
as personal affection, friendship, meaningful work, social co-
operation, the pursuit of knowledge and the fashioning and
contemplation of beautiful objects.

Indeed it seems quite plausible as Rawls points out
that these familiar goods are activities and ends, which have
an important place in the lives of human beings. However, it
is not immediately evident how achieving these ends would ne-
cessarily involve an intrinsic morality. For instance, why

would a classist amoralist not equally attain them? Why can he

not limit his affection and friendship to the members of his own

ik R 2 k2
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class? Why is personal affection or friendship necessary for
social co-operation?

| The fundamental weakness of Rawls!' theory as it emerges
from this survey is that his premises are too weak for the
claims he tries to derive from them. He tries to get more out
of the received view of rationality vis-a-vis morality than
the conception can yield. There are several constructive
insights in Rawls' theory no doubt. His principles of justice
seem to square, under certain conditions with our ordinary
considered judgments about what is just, and his account of
the psychology of moral development is very impressive. How-
ever, there is a need to strengthen the foundation of the
theory for a better consolidation of these insights. A slight
revision is desirable at the original position in order to
fortify the notion of a well-ordered society. Rawls wculd
need an enriched noti@n of rationality and, perhaps, certain
considerations of altruism. The possibility and extent of such

a revision will be examined in the next chapter.




PART III

TOWARDS A REVISION OF RAWLS' ACCOUNT




CHAPTER VIII
SOME PROPOSALS TOWARDS A RECONSTRUCTION OF RAWLS' ACCOUNT

This study has so far revealed several difficulties
inherent in Rawls'! theory. Perhaps the most fundamental of
these, is his attempt to proceed from considerations of
rational self-love (prudential concerns) to establish the
motivation to act from the moral point of view. Rawls has not
succeeded in doing so; nor is it certain that anyone can.

A motivation of self-interest cannot yield a moral motivation
since there are no non-moral reasons sufficient to require a
commitment on the part of a rational person to the moral point
of view. Also, from the standpoint of the moral sceptic,
Rawls' account has not been able to show in any convincing
way why acting from the moral point of view is always the
rational thing to do (rational in a morally neutral sense),
even when the requirements of morality are directly in con-
flict with those of rational self-interest. Iore importantly,
his theory of Goodness as Rationality does not provide adequate
criteria for discriminating between rational persons or ends;
nor does it show why it is more intrinsically desirable for a
person to want to be a morally good person and not just a
person of good morals.

For Rawls, a morally good person is one who has an

effective sense of justice and acts from principles of justice
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when they relevently apply. This characterization is by
itself gquite tenable. It does portray a very important sense
of what we mean when we refer to a person as being morally
good. However, Rawls' substantive account of the development
of the moral personality fails to provide adequate basis for
discriminating between a person who genuinely .desires to act
from the motivation of justice and a person who merely desires
to act according to the principles of justice .just to promote
a private selfish end. One can, in certain circumstances,
effectively appeal to justice just to promote a selfish end.
(Recall Shylock's appeal to justice in support of his demand

for a pound of human flesh in Shakespeare's lMerchant of

Venice.)

The distinction between a morally good man and a man
of good morals is very important in the dimension of moral
assessments. It is not a sufficient condition for referring
to someone as a morally good person just because he performs
an act that can be judged as morally good. Consider a man
who plunges into a river to save a drowning boy just because
he wants ﬁo receive a citation of honour. Even though his
action of saving a drowning boy could be judged as morally
good (it is the right thing to do), he cannot be praised for
it, if his motive were known. Instead, he might even be
criticized. Now, since the constraint of neutrality in Rawls'

thin theory does not allow us to raise questions about motives,
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desires and ends (these must be taken as given both prior to
the choipe of principles of justice as well as the application
of these principles), there is no sure way of establishing
whether or not a person has a genuine or effective desire to
act from the moral point of view. As such, a very important
question in moral assessment, the question of .praise and blame
cannot be entertained within the framework of Rawls' account.

Perhaps one might ask why Rawls ought to address
himself to issues such as these. To answer this question, we
need only recall some of the reasons Rawls gives why it is
necessary to have a full theory of the 'good!. In developing
the thin theory into the full theory, Rawls wants to be able
to deal with some of the issues that are central to moral
philosophy. One such issue as he does acknowledge himself,
is whether "being a good person is a good thing for that
persoéig Rawls' insights on this question can hardly be
adequate if his account does not even provide an effective
strategy for distinguishing a genuninely good person from an
opportunist who merely plays the role of a good man.

The issues raised above are also relevant in view of
the type of ethics that Rawls sets out to do. He wants to do

normative ethics in a very important way; a way that is

(1) Rawls, A Theory of Justice, p.397.
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different from such prescriptivist account like Hare's. Rawls
is not -just trying to discover what a person's moral principles
are by studying what he does, or how he uses moral concepts.
Rather, he wants to specify, through a process of rigorous
moral geometry, what rational and objective moral principles
ought to be. He wants to provide an Archimedian point for
judging the whole of morality, that is, the design of social
institutions and whole moralities. To be able to deliver on
these claims, Rawls cannot avoid the questions raised above.
However, as this study has shown so far neither his direct

nor indirect attempts to deal with them have been successful
through and through.

Thus, one question I want to investigate in this con-
cluding chapter is whether there is a way to overcome at least
some of the main difficulties that plague Rawls' account,while
retaining at least most of the central features of the original
framework of his theory. In other words, is there a way of
reconstructing his account such that his principles can be
made to rest on a more secure foundation without an essential
modification of his main arguments?

This question does not seem quite easy to answer.
There will be the possibility of disagreement about what the
central features are or what an essential modification is.
Indeed, if one reasons along the line of some of the critiques

that have been published on Rawls'! theory, it would appear
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that any attempt to reconstruct it must involve a radical
revision. of its main features. Perhaps this is just what an

adequate revision of A Theory of Justice might come to in the

final analysis. However, the scope and purpose of this study
do not entail this. A defence of any particular conception of
morality or way of developing a moral theory is not contempla=
ted here. Rather, my purpose is to determine to what extent
Rawls! theory, in some limited and reasonable modification of
it, is able to overcome some of the central problems in con-
temporary ethical theory. Vithin such a limited aim therefore,
I want to suggest one important factor that must be taken into
account, if a revision of Rawls' theory is to undermine the
difficulties. which have emerged from my examination of his
account. This is: the need to go beyond the received view

of rationality ({(the rationality of the prudent maximizer) in
the construction of a normative ethical theory. To be more
specific, there is a need for a conception of rationality that
involves some of the commonly accepted ideals of moral
personality within the framework of a theory of morality.

For obvious reasons a morally built-in conception of
rationality will not be acceptable to Rawls. Apart from the
contréversies that such a conception of rationality might
generate, the deductive strategy of his theory would be
rendered ineffective should he allow substantive moral claims

. (2)
in the original position. For instance, if it is the case




-405-

that his conception of rationality already entails an appeal
to some moral ideal, why can the sceptic not rationally (in

a non-moral sense) demand why he ought to be rational in such
a sense? Again, one might wish to dismiss this question on
the ground that it is not Rawls' intention to deduce the con-
straints of moral commitment from the regquirements of 'means-
end' rationality. Hence he does not have any‘business ex-
plaining to the sceptic or egoist how adherence to the prin-
ciples of justice or morality will further his'purposes.
Rawls' task is only to try to provide persons who already
have a sense of justice with a clearer understanding of what
acting justly requires of them by articglating the correct
principles of justice. Some of the preliminary rémarks by
Rawls in his argument of congruence seems to support this
reading. And, if this is in fact all that Rawls wants to
accomplish, he may still be making an important contribution
to ethical theory. But then, what is the point of focussing
the original position on considerations of self-interest if
Rawls is merely trying to explain to the just man what jus-
tice requires of him? Are the concerns of self-interest not
one of the factors that often clouds & man's vision as to

what justice and fairplay require of him ?

2 Recall that for Rawls, the superiority of A Theory
of Justice over other contract and teleological theories lies
‘in the fact that its premises do not make controversial
claims. The assumptions in the original position are a con-
strained minimum.
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Perhaps judgment ought to be reserved on this ques-
tion until the case for the modification suggested above has
been presented, However, if Rawls' account has not been able
' to underﬁine the challenge of moral scepticism despite its
1 non-controversial conception of rationality, it does not
{ appear that he has too much to lose should he introduce a
stronger, more controversial but plausible theory of ratio-
nality. The idea of the original position seems to raise a
classic dilemma., Should Rawls introduce substantive moral
notions into it, it would lose its justificator& force, at
least in the deductive way he wants to use it, Above all,
the moral sceptic cannot be persuaded in a non-trivial manner
that his good consists in endorsing and acting from the moral

point of view, On the other hand, if Rawls does not in-

troduce moral notions into the original position, he cannot

; arrive at the moral point of view,

Be it as it may, we shall proceed to examine the revi-

f sion that is being proposed here, We shall examine the ratio-

é nale for a morally built-in conception of rationality. The

; strategy here is to sharpen and make more precise some of

i the arguments presented earlier in Chapter Five, It will be

§ argued that a neutral éonception of rationality cannot yield all
E that Rawls hopes to get from it. More specifically, it will be
% argued that unless Rawls introduces a conception of rationality
% that allows him to challenge and criticize the goodness or rightness

§ of individual desipes and ends, the egalitarian theory of justice
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ne defends in justice as fairness cannot yield any spectacular
social reforms. As it stands, in a society that he would re-
gard as well-ordered (society in which his two principles of

4 justice are satisfied) one may still find intolerable differences
in the life prospects between the advantaged strata of the so-
1ciety and the least well off. 1Indeed, a Rawlsian well-ordered

‘ society may still be morally repugnant through and through.

. BEYOND THE RATIONALITY OF THE PRUDENT MAXIMIZER

Although Rawls wants the description of the original
position to capture the idea of a well-ordered society (a
society in which individuals are to view themselves as free
and equal moral persons), his assumptions must be general and
as morally neutral as possible to ensure that the pfinciples
chosen by the contractors do not favour the ideals of any
particular society or groups of individuals. Hence, as stated
earlier in Chavter Five, the parties in the original position
are said to be rational to the extent that they are capable
of taking +the most effective means to attain their desired ends.
This economic model of rationality does not, according to Rawls,
involve any controversial claims., Its demand is simply that
a person should structure his ends coherently and pursue them
effectively., Also, it requires that ends be adjusted where it

is feasible to maximize satisfactions., The parties in the
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original position see themselves as rational in this sense,
and they expect that persons in real society would also be
rational in this sense whatever other traits they might have.
One can easily adducé two reasons why this notion of
rationality would appeal very strongly to Rawls. In the first
place, since he wants to simplify the problem of moral philo-
sophy (reducing it to the more manageable problem of rational
choice) the standard conception of rationality already existing
in the latter field would naturally appear handy. It would
hardly make sense for him to want to convert the problem of
moral philosophy to that of rational choice, and yet discard
the notion of rationality contained in the latter. The second
reason why Rawls would want to settle for a morally neutral
conception of rationality (a thin conception of rationality
as it were) can easily be located in his desire for an
Archimedian point for assessing institutions and moralities.
He needs a neutral conception of rationality in order to
arrive at a concepticn of justice that can suitably be used
for assessing, without prejudice, the degree in which any
given society is just. If such a conception of justice
is possible at all, its derivation must not be based on par-
ticular contingencies. It must not evolve from the particular
arrangement of institutions; nor must it depend on particﬁlar
values, interests, desires or aspirations of individuals who

may have been subjected to a particular socialization process.
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Rather, the conception must evolve from persons exhibiting
"their freedom, their independence from the contingencies of
nature and societ§?3

Rawls is aware of the influence that social institutions
have on the values and desires of individual persons in society,
To be able to evolve a conception of justice that would treat
everyone fairly in all possible social arrangements (a neutral
conception of justice as it were), he must not .assume that
desires or values that tend to develop under certain social
systems are more valuable or worthy of satisfaction than
those which tend to emerge in other systems. Accordingly,
his conception of rationality which plays a major role in the
derivation of his conception of Jjustice must be seen to be
neutral. Thus, Rawls must totally ignore the particular
contents of the desires of the parties 1n his original posi-
tion. No person's desires may be presumed to be more or less

worthy of pursuit than those of others. Should one person

3 Rawls, op. cit., p.256.
The basis of such a conception of justice may be conceived in
terms of Kant's noumenal persons. As such, its conception of
rationality, as Wolff rightly observes, must derive from
"timeless, purely rational agents capable of abstracting from
the limitations and particularities of their empirical characters®.
(Robert Paul Wolff, The Autonomy of Reason, New York, Harper
Torch Books, (1973), p.226.




-410-

desire to be the president of their society while another
merely wantsto be a clover leaf picker, both must be seen as
equally rational to the extent that they take adequate and
effective means towards the realization of these life plans.
Neither of these two desires must be considered superior to
the other, and the principles of justice to be' chosen at the
original position must yield a social structure that would
enable each of these individuals to pursue his.desires
effectiveiéz Within the framework of Rawls' theory therefore,
desires must be taken as given, and rationality defined strictly
in terms of their coherence and likelihood of satisfaction.
Not even the source of desires may be questioned.

There is no doubt that such a conception of rationality
might receive some support in our society. These days, not
even parents want to decide what is good for their children
and force it upon them regardless of how the children feel
about it. It is generally considered inappropriate in our
liberal ethos for one person to say whether or not another
person's desires and ends are worthy of pursuit. One of the
great merits of this society, it is often claimed, is the
fact that it enables everyone to do "his own thing" provided

the rights of others are not violated.

L It would appear at first that an appeal to the
Aristotelian principle could provide a basis for considering
the desire to become president as being superior and more
rationally desirable. But this would entail defining the
Aristotelian principle as partly constitutive of rationality.
Rawls does not want this as it might commit him to perfectionism.
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However, despite the intuitive appeal of Rawls' model
of rationality, and despite its apparent consistency with the
conception of justice he wants to derive, the conception yet
raises a few serious questions; questions that seem to threaten
the very foundation of Rawls' theorySS) As seen in Chapter Five,
if by appealing to this model of rationality, Rawls wants to
claim that a person can act rationally only if he seeks to
maximize that which is in his self-interest, then his claim is
plainly arbitrary and false. There are numerous instances in
which a person's action may be considered rational even if he
does not seek to maximize his self-interestsé) However, this is
not the issue in contention in this section. Rather, the
point to be argued here is that the model of rationality in the
original position is capable of frustrating at least one of the
fundamental objectives of Rawls' theory of justice.,

As stated earlier, one of the principal aims of Rawls'
theory of justice is to neutralize or at least minimize as
much as possible the influehce of social patterns and insti-
tutions on people's values, desires and aspirations. Social
patterns and institutions must be effectively regulated so

that individuals cannot take undue advantage of them over one

another., But the thin conception of justice (a conception that

. 5 This conception of justice may be referred to as
"a thin conception of justice" in the sense that Rawls wants
it to fit all possible social arrangements,
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bwould fit all forms of social arrangements (capitalist or
otherwise) emerging from the original position is just too
weak to accomplish such a task. The constraint of neutra-
lity of fﬁe original position does not permit Rawls to raise
questions as to whether or not the desires of his contractors
are right and just., He must take their desires and beliefs
as given, and accept their ends and life plans as rationally
chosen provided these are coherent (whether these ends, be-
liefs and desires are internally consistent and properly order-
ed ). Now, how can Rawls ever hope to regulate sociél patterns
and institutions if the desires and ends which form their
basis cannot themselves be challenged? If we cannot ask how
desires and ends originate or how the pursuit of them is a per-
son's good, on what basis do we proceed to regulate them
through social patterns? Does Rawls not seem committed to the
viewpoint that the desire or end that a person happens to have
necessarily coincides and defines his good provided he pursues
it effectively and he does not interfere with other people's
rights and desires?

There are some passages towards the end of Rawls'

book that seem to provide an affirmative answer to the last

6 See Kai Nielsen's arguments against this model of
rationality in "Principles of Rationality", Philosophical

f Papers 69, (1972). Also in "Rationality and Egoism", Studi

" internazionali di filosofia, 1975,
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question. In his discussion of "Happiness-and Dominant ends",
he admits the inability of his account to deal effectively
with the question of rational life plans. How in general, he
asks, "is it possible to choose among plans rationally? What
procedure can an individual follow when faced with this sort
of decision?" In replying to these questions, Rawls admits
that the appeal to the principles of deliberative rationality
and other principles of rational choice cannot guide us all
the way through. As he says, "we eventually reach a point,
though, where we just have to decide which plan we most prefer
without further guidance from principle". What Rawls is say-
ing here, in effect, is that somewhere along the line a per-
son's rational choice just terminates into a purely preferen-
tial choice; that is, a choice not rationally defensible. Thus,
what a rational agent rationally prefers is, ‘in the final ana-
lysis, just what he happens to prefer. Rawls seems to suggest
a move in this direction much earlier in his discussion on the
good. He asserts thét "there is nothing necessarily right,

or morally correct, about the point of view (rationality)

9
from which things are judged to be good or bad". With this

7 Ibid, p.551.
g Ibid.
9 Ibid, p.403.
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statement one begins to have a second thought if Rawls is
-indeed not a subjectivist at least in the sense suggested by
Hare. However, this is not the issue for consideration here.
The point at issue is this: if the rational choice of the
parties in the original position is in the final analysis Jjust
a matter of pure preference, then one cannot readily presume.:
that whatever principles would be agreed to by these "rational
contractors" must be principles of morality o% of justice. Such
a claim would just be as good as saying that wha;ever‘princi—
ples these contractors happen to prefer must be regarded as
principles of Jjustice. Rawls is quite aware of this difficul-
ty and he tries to deal with it. As he says "the concept of
rationality by itself is not an adequate basis for the concept
of right; ?nd in a contract theory the latter is derived in
another way%? _ But if Rawls is so sure about this, one wonders
why he insists so vigorously and persistently that the ratio-
nality of the contractors together with the veil of ignorance
adequately ensures that their unanimous choice will yield moral
principles. If the veil of ignorance, as he assures us, also
rules out substantive moral notions, is he not forced into the

naturalistic position of having to generate his moral concepts

10 Ibid, p.40k4.
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from non-moral considerations? Besides, if the rationality
of the contractors ultimately terminates into pure preference
(non-rational desire) why should some of them at least, not show
preference for the principle of utility instead of the princi-
ples of justice as fairness? Or, as 'rational' men even, why
can they not choose the principle of average utility in place
of Rawls' principles?

Rawls might respond to the first question by drawing atten-
tion to the claim that the original position includes "features
peculiar to moral theory". The original position is designed
such ™that the principles that would be chosen (in it) , what-
ever they turn out to be, are acceptable from a moral point of
viewt, (11) Perhaps the easiest way to establish the ‘truth of
this claim is to examine the features described in the original
position to see whether they are indeed peculiar to morality in
general, and not just the conception of morality that Rawls is
interested in defending. Of course, one might ask whether such
an exercice is actually necessary since the original position
is said to be hypothetical or imaginary. Saying it is hypothe-
tical may just mean that its premises are arbitrarily drawn.

However, Rawls does not intend the original position to be
interpreted in this way. As he says, the assumptions in it are
philosophicaliy the most favoured interpretation of the initial

choice situation for the purpose of generating a

11 Ibid, p. 120.
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(12) .
theory of justice", He maintains that his assumptions are

natural, plausible and reasonable since they are in fact

widely agreed Upon and commonly shared. They are based on

k "general facts of human nature'" and there are good reasons

that evidently connect them With the purpose of moral prin-
ciples.
This insistence, as Aharon F. Kleinberger rightly

points out, indicatés a logical shift in the main burden of
Rawls' argumé%%? Instead of proceeding along the standard
contractarian strategy of trying to show that his particular
conception of justice has the best solution for a precise
problem of rational prudential choice, he now wants to move in
a meta-ethical direction. He now tries to justify his peculiar
interpretation of the initial contract situation as the embodi-
ment of all reasonable constraints on moral arguments and
principles. This is a significaht departure from the original
strategy Rawls had wanted to use in the justification of jus-
tice as fairness. Should he proceed in this way, then he
would no longer be substituting judgments of rational prudence

for ethical judgments. Rather like Hare, Nowell-Smith and

many others, he would be chiefly concerned with the task of

12 Ibid, p.122.

13 A. Haron F. Kleinberger, "The Social vontract
Strategy for the Justification of Mpral Principles” Journal
of Moral Education, Vol.5, No.2, pp.1l07-126.
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discovering what the nature and purpose of morality is, and

the conditions which arguments and principles have to satisfy

in order +to count as moral arguments and principles.(lu)
But for such a meta-ethical strategy to succeed, as

Kleinberger rightly observes, Rawls must be able to do two

things: first he must be able to show that the features of

the original position ére indeed "peculiar to méral theory",

In other words he must be able to show that these features are

so distinctive of moral reasoning such that one can distinguish

moral arguments, principles and judgments, from non-moral ones

just by taking them into account. Secondly, the conditions of

the original position, as mentioned earlier, must qualify as ne-

cessary conditions of morality in general, 1In which case,

the conditions must be sufficiently neutral to fit any con-

ception of morality. The latter requirement must be met in order

to forestall the danger of circularity. Again, Rawls' strategy

fails to meet both of these conditions. Among other things,

his conception of rationality is not distinctive or even pe-

culiar to moral theory, It is, as he says, the conception

of rationality that is both standard and familiar in economic

(15)

theory.

14 1Ibid, p.l16.

15 See Kleinberger's detailed comments on all the
features of the original position. He argues, among other
things, that the conditions of mutual disinterestedness are
not peculiar to moral theory. The same assumptions are made in
economic theory., Also, Rawls' formal constraints may indeed be




-,18-

Let us suppose, in order to carry on our discussion,
that Rawls does have some important way of responding to the
criticisms that have so far been raised or that his account

can be modified in inessential ways to accommodate them. Thus
we shall assume that even though his notion of rationality

does seem to collapse eventually into pure preference, it can
still provide an adequate basis for making good prudential
judgments. Also, we shall assume that even though this notion
of rationaiity is by itself not peculiar to.moral theory,

there are other features in the driginal position that are both
peculiar and can sufficiently guarantee the choice of moral
principles. It has been argued above that these claims cannot
be defended within the framework of Rawls' theory. However, be
that as it may, there is another important criticism to which
Rawls would appear quite vulnerable in view of his reliance on
a neutral conception of rationality. The latter is: since

the constraints of moral néutrality does not permit us to

raise questions concerning the rightness or goodness of
individual desires, ends and motives, Rawls' well-ordered
society (a society effectively regulated by the two principles

of justice as fairness) may yet turn out to be a morally

necessary for something to count as moral principles. Never-
theless, these formal constraints are also shared by all first
principles in any and every field. (Kleinberger, op. cit.,
pp.116-120.)




%
;

|

-419-

repugnant society through and through. And should this be
the case,. the notion of a well-ordered society as it derives
from Rawls' original position cannot provide adequate basis
for the definition of a morally good persoh.

Being placed in a situation to choose the principles
which are to regulate the institutions of their society, it
appears at first that the representative persons of the
original position could well take advantage of such a unique
opportunity to fasihion the outlook of their society. Since
these persons are presumed to know how social conditions in

their society would eventually affect the desires and ends of

%its members, they must also know that by choosing & certain

i social structure they are more or less setting the standard
»;for the kinds of desires and ends that people may have in their
}society. Thus, they might want to take advantage of their

{ unique position to set the social goals to be pursued in their
ésociety: they might use the choice conditions of the original

fposition to pattern a social structure that is consistent with

(16)

étheir conception of the good.

16 It would appear at first that the constraints of

f neutrality in the original position would rule out such an
1outcome. Since the parties do not know their individual

¥ desires, ends and life plans, they cannot proceed directly to
i choose a particular social structure that would further their
4 conceptions of the good (they do not even know what their

4 conceptions of the good are). Nonetheless, they might still
4 be able to influence the system of values in their society.

4 Recall that they are to have !general knowledge" about socie-
Wties. With such knowledge they could know what kind of society
d can effectively guarantee the satisfaction of the desires and
| ends that would arise in it.
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Such an outcome is unacceptable to Lawls. Even though
the contractors seem to embody the 'ideal essence' of unadul-
terated human nature (they have been stripped of all the
accidental qualities of human nature, in particular they are
4 said to be rational and free from envy), to allow them the
leverage of setting the goals and desires that people may
pursue would involve Rawls in perfectionist ethics. Thus to
avoid this outcome he stipulates that the contractors know
that they, as well as other members of their society, already
have in real life, desires and ends which they would want

to realize. Such desires and ends could form the basis of

their individual rational life plans as well as their con-
ceptions of the good. Even while the specific content of
these desires are yet unknown, the contractors know that they
would not be prepared to modify or sacrifice them unless they
are in conflict with the»principles of Jjustice.

Now, if it is the case that the contractors already
have their desires and plans of life prior to their entry
into the original position, then whatever principles they
may eventually adopt and whatever social structure derives
from such principles, these cannot determine what kinds of
desires and ends individuals in real society should have.
Hence, the merit of the choice situation in the original
contract is not one by virtue of which the contractors could

mould people's desires and life plans. Rather, it is an
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opportunity to create, as it were, a democratic society: a
society in which everyone would be free to pursue any desires
or life plans he chooses insofar as these do not viclate the
two principles of justice as fairness. A society in which
everyone would be free, subject to the constraints of justice,
"o do his own thing"™. Thus it would seem that even though
Rawls! well-ordered society is one that is effectively regu-
lated by the principles of justice as fairness, -the substantive
desires and ends that are pursued in it would depend largely on
the individual preferences of its members. We might expect
therefore that in such a society some individuals would want
to realize their most complex abilities in accordance with the
Aristotelian principles, while others may just be satisfied
picking clover leaf. or  counting blades of grass. Alsoc some
persons may want to be altruistic, while others may just be
concerned with their self-interests, provided such interests
do not interfere with the rights of others. The desires and
beliefs of individuals must be taken as given, and ends as
based on them.

Now, if the above characterization accurately reflects
Rawls' notion of a well-ordered society, then his well-ordered
society cannot provide an adequate point of view for the
definition of a morally good person or the moral worth of
persons. It is éuite conceivable, as Mary Gibson rightly

argues, for such a well-ordered society to be very inegalitarian,
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exploitative and morally repugnant through and through, even
though its social structure meets the constraints of the two
principles of justice as fairnéézg An illustration would be
helpful here.

Consider a society roughly divided into two classes A

and B. Let us suppose that A is the advantaged strata of the

society and B the least well off. As we wouldordinarily expect,

the desires and, in fact, the actual life prospects of the
children in this society would be largely determined by the
class into which they happen to be born. For example, an
educated person, if he or she is an engineer, scientist or a
professor, his or her knowledge, contacts, travel and a whole
hoest of life experiences can hardly but put his children in a
far different position than the children of an unskilled
labourer or a garbage collector. Thus, while the children in
the least well off class would ccome to desire social ideals
consistent with their socialization process, the children in
the privileged class could more easily conceive ideals of life
that truly reflect their background. Now, if desires and
beliefs must simply be taken as given (no guestion may be

asked about their source) why can an inegalitarian society

17 lMary Gibson, "Rationality", Philosophy and Public
Affairs, Vol.6, No.3, (Spring 1977), pp.193-226.
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such as this, not be just and well-ordered in a Rawlsian
sense. - To begin with, the moral neutrality of his conception
of rationality precludes us from guestioning the foundational
beliefs of anyone in this society. We must simply consider
the beliefs and desires of individuals as given. Now, Rawls'
first principle speaks of equality of basic liberties and
opportunities. Let us suppose that the society has a demo-
cratic constitution that effectively guarantees- this: everyone
is equal before the law, and eligible for any office in the
land, including the highest office of president. No member

of B would, of course, aspire or even desire to be president.
It would be irrational for him to entertain such a desire
since he knows that no one would vote for him. But in as much
as the constitution formally guarantees that everyone in the
society can become anything he wants (provided the rights of
others are not tampered with), the reguirement of the first
principle of equal liberty is apparently met. It is of no
consequence whether or not everyone wants to take advantage

of this principle. The case for the second principle is rather
obvious. We need only recall Rawls' Summary Statement about
the maximin criterion. The second principle (the difference
principle), he says could be characterized from a MHarxist
framework as follows: from each according to his abilities
and to each according to his needs. Well, since the members

of B only have limited ideals, their desires, wants and needs
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could easily be met. They could be made as well off as possible
by being given a greater index of primary goods. It is another
thing, of course, whether the primary goods would do very much
for them. For instance, if they vwere given greater "basic
liberties" without the worth of greater basic libervies, it is
doubtful whether such an offer would make much’ sense to them.
But are we to conclude then that a society such as this is just
and well-ordered simply because everyone's desires, ends and
plans of life are realized? Or shall we say that because some-
one voluntarily accepts to be exploited therefore such an exploi-
tation is morally just and acceptable? Why could the members

of B not be shown that their desire to remain at the bottom of
the social ladder is irrational though this is what they want.
Of course, Rawls would respond here that both the parties in

his original position as well as the members of his well-ordered
society conceive themselves as free and equal moral persons.

But he does admit that, where his two principles of justice are
taken to be rational ordering principles for the guidance of so-
cial relations, it could be the case that justice, and indeed a
commitment to morality, would require the acceptance as just,
and as through and through morally acceptable, a not inconsi-
derable disparity in the total life prospects of the children
of entrepreneurs and children of unskilled labourers, even

when those children are equally talented, equally energetic
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and the like., A Jjust society, he claims, could under certain
economic conditions +tolerate such disparities. In fact,

this is what Rawls' theory commits him to. It is doubtful;
however, whether such a judgment would fit the considered

moral judgments of most people in reflective equilibrium,

On the contrary, several people would think that such a
society can not be a just society, let alone a perfectly
just society.

It appears, from the remarks made so far, that Rawls'
theory needs a more enriched conception of rationality. The
concept of rationality is very crucial within the framework
of his account, As it stands, the conception he has chosen
is not very effective in view of what he hopes to~get from
it. If no questions may be asked about the desirableness
of persons' wants and desires, apart from their internal con-
sistency, then there is no way of ensuring that the desires
and wants of the persons in a well-ordered society will indeed
be rational or at least acceptable from the moral point of
view, Indeed +there is a real possibility, as Mary Gibson
suggests, for a person to be rational (in Rawls' sense) no
matter how pointlessly harmful or self-destructive his degires
and ends might begls) Rawls' conception of rationality

only redguires that ends and desires be properly ordered

18 Mary Gibson, op. cit., p.200,.
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and effectively pursued. 3But if the remarks made so far are
correct, it seems quite possible to question in a very impor-
tant way, the rationality of certain persons even though the
desires and ends they pursue are properly ordered and effect-
ively pursued. An adequate conception of rationality (one
that is indeed peculiar to a moral theory) shculd enable us
to project certain ideals of moral personélity as belng
worthy of pursuit, and to condemn certain ways of life as
being morally repugnant. Without such a conception of
rationality it is difficult, if not impossible, to regulate
the desires and wants of the members of a well-ordered
society to make these coincide with the desires and wants
of moral persons. Unless such a theory of rationality is on
hand, Rawls' conception of a well-ordered society remains
very vulnerable.

Now let us assume that these observations are correct.
That is, we shall assume that a plausible case has been made
here for an enriched conception of rationalé%?? There are,
at least, two questions that one may yet ask: (1) how does
one generate such a conception of rationality; and (2) how

far can the original rlan of Rawls' theory accommodate such

19 It is quite possible, of course, that Rawls might
still be able to make some effective response to all the
objections that have been raised. In particular, he might
insist that the classist society cited earlier does not
satisfy the two principles of justice as fairness.
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an enriched conception? The discussion for the remainder
of this chapter will concentrate on these two questions., We

will begin with the first.

TOWARD AN ENRICHED CONCEPTION OF RATIONALITY

The moment one begins to conceive <the persons in the
original position as moral persons capable of reasoning and
acting from the moral point of view, the need to fortify Rawls®
neutral conception of rationality becomes rather obvious. One
sees the need +to go beyond the rationality of(self-interest
(prudent maximization) to a rationality that would constrain
each of the parties to recognize that, as moral agents, it is
sometimes necessary and rational to act with a direct reason
to promote the good of the 'other'. But how does one
establish such a built-in conception of rationality? Here,
a moral sceptic might concede that the moral point of view
does in fact commit a moral agent to take the interest of
others into account if his action is to be consistent with the
constraints of morality. He might even concede that there is no
reason to think that such a commitment is irrational. Now,
while making this concession, the sceptic might still be eager
to know why such a commitment must be seen as part of the
concept of rationality.

The task in the next few pages is to see whether
some reasonable response could be made to this question. It

might be useful to note at the outset that, whereas it is
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possible to inspect the rationality of a particular action by
appealing to some criteria of rationality in a detached and
objective fashion, there is no question of 'standing outside
of rationality!' in order to.inspect or justify rationality.
Hence, the most that could be done here is to try to show
that the enriched conception cf rationality that is being
advocated for Rawls' theory does fall within a standard of
human behaviour that is commonly known and thought to be
rational. In other words, the task here is to show that this
conception does capture at least one of the very general things
that a person would do because he is rational and which Wwe
would, on reflection, be prepared to call "a prihciple of
rationality”. As a basis for our discussion, we will consider
one of the fifteen principles of rationality formulated by
Kal Nielsen in his paper "Principles of Rationaliéigg
The statement of the tenth principle in Kai Nielsen's

index reads:

Those ends, which, from a dispassionate and informed

point of view, one values absolutely higher than one's

other ends, are the ends which, ceteris paribus, are

to be achieved. 4 rational agent will, ceteris paribus,

seek plans of action which will satisfy those ends;

and plans to satisfy his other ends will be adopted

only in so far as they are compatible with the satis-
faction of those ends he or she values most highly. (21)

20 Kai Nielsen, "Principles of Rationality", Philoso-
phical Papers, Vol. III, No.2, Oct., 1974, pp.55-86.

21 Ibid, p.58.
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Before taking up the question of the claims in this
principle it might be necessary first to clarify two important
phraseé; These are "from a dispassionate and informed point
of view" and "ceteris paribus". The point of incorporating the
phrase "from a dispassionate and informed point of view" is
to exclude certain cases in which an agent may have a set of
absolutely "valued" ends and we may still want to say that he
ought not to pursue those ends., Cases of alcoholism and drug
addiction are good illustrations of this consiraint. Even
though a drug addict or an alcoholic may value the sensation
or state of 'being high' above anything else, we would still
consider the cravings for drugs and alcohol as intrinsically
urdesirable, As D.A.J. Richards remarks;

These forms of cravings are not forms of desire which
the agent values absolutely higher than his other ends
from a dispassionate and informed point of view, but
are precisely forms of craving which undermine the
agent's very capacity for rational assessment and
planning, let alone control, to the frustration of
his substantial interests. (22)
Much could be said in favour of Richards here. Nonetheless,
it is not so evident whether his disclamation of cravings as

forms of desire does not appeal to judgment, We will come to this

in a moment, WMeanwhile, we take it that the very introduction of

22 D.A,J. Richards, A Theory of Reasons for A&tion,
(0xford), 1971, p.229,
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the constraint "from a dispassionate and informed point of
view" implies an element of discrimination as far as the ends
desired ‘are concerned. Thus, we might say that of all possi-
ble ends that an agent might value, only those ends which he
values from a dispassionate énd informed point of view need be
reckoned with.

The rationale of the second constraint "ceteris paribus™

is fairly obvious. There are several factors to be taken into
account in the assessment of a desired end apart from the fact
that an agent values it. For instance, someone who values and
desired intensely to attain an end which he has no chance of
attaining is no more than a dreamer. Of course, one might say
that it does not hurt to dream, at least in certain circums-
tances, Even if this is true, there is hardly anything neces-
sarily rational about dreams.

With these preliminary remarks, we now turn to the substan-
tive claim in the principle itself. How does it articulate the
concept of rationality? And, in what way does it transcend the
Humean received view of rationality? To answer the first ques-
tion, it suffices to note that one important Ifactor which is:
generally taken into account when individuals are said to be
rational, is the way they go about trying to achieve their desi-
red goals. If a person is known to desire a thing intensely, we
would expect him, if he is rational, to take appropriate means to

attain it before contemplating anything else. Such phrases as
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"primary goals", "principal objectives", as against "seconda-
ry or subordinate goals", are normally invoked to indicate
which ends a rational person ought to give prior consideration
when formulating his plans of action. Except when there are
persuasive and overriding reasons, a person can hardly be con-
sidered rational if he continues to give prior consideration
to his secondary goals when formulating his principles of
action.(ZA)

However, it does not appear that the second question can
be so easily dismissed like the first one. The central issue
to be considered in the latter, is whether Nielsen's tenth
principle of rationality does contain anything which is not
accounted for in the received view. For obvious feasons, those
who defend the received view (Richard Brandt, David Richards,
John Rawls, et. g;.); would insist that Nielsen's principle does
not add anything to the notion of rationality. David Richards,
we recall, maintains quite emphatically that questions of rationa-
lity depend entirely on the means an agent selects to attain his
desires. Yet, does the very constraint "from a dispassionate and
informed point of view"™ not itself suggest that there is more to
the notion of rationality than an agent merely taking the most
effective means toward his most desired ends? If Brandt's thesis

that the rational act is that which maximizes the agent's long-

24 This, of course, might still be congidered as part

of the received view.
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range expectable utility, captures all that is involved in the
term "rational",why would anyone, including Richards, worry at
all whether an agent's most cherished desires are from a dispas-
sionate and informed point of view? For a particular act to be
considered rational, will it not be sufficient that it should be
seen to be capable of maximizing an agent's long-range expectable
utility, whether or not the expectable utility is from a dispas-
sionate and informed point of view? Perhaps Richards may insist
here that, if what a person desires is not what he also would
desire from a dispassionate and informed point of view, his de-
sire will not,as a matter of fact, maximize his long-range ex-
pectable utility.

This response does seem to provide a basis for distin-
guishing between real and apparent rational acts. A real
rational act will be one that is desired under conditions
of full information, and which is capable of maximizing an
agent's "long-range" expectable utility. An apparent rational
action, on the other hand, is one that does not in fact
maximize the long-range expectable utility of the agent.

Hence, to be truly or really rational, a person must not only
seek to maximize his expectable utility. Rather, he must seek
to maximize his long-range expectable utility. The idea of
long-range thus becomes a very important constraint. Of any
number of plans that can maximize a person's utility, that

plan which is capable of maximizing his long-range expectable
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utility is to be preferred. In a concrete example, we might
say that if a person can both maximize his utility both by
playing professional football and by practising medicine, if
practising medicine maximizés‘his long-range expectable uti-
lity while playing football maximizes his short-term expectable
utility, he will be irrational to sign up for a career of
football., (Here we must assume that he has the required
abilities to succeed in both careers.)

Now, there is nothing apparently odd with someone
showing a preference for a career that would satisfy his
long-range interests instead of a career that can only serve
his short-term interests. The whole emphasis of secondary
school counselling today is to help the student to articulate
that plan of life that would best fulfill his long-range
interests (life goals). However, is it so evident that such
an appeal is value-free? The idea of long-range is obviously
distinct from that of efficiency or effectiveness. Consider
two alternative plans A and B. A is more efficient than B,
but B promotes the agent's long-range utility, while A only
promotes his short-term dtility. According to the received
view, B obviously is to be preferred. But is this not in
effect saying that an agentls long-range utility is to be
preferred to his short-term utility? And if this is so, are

there no value presuppositions in such a claim?
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The unique merit of Nielsen's principle lies in the
fact that it articulates the normative (value) element implicit
in our ordinary conception of rationality. It 1s this element
that distinguishes the tenﬁh principle from the fifth princi-
ple in his inéii? This element is well illustrated in his
commentary on Brandt's "Rationality, quism and Moralitéié)
With Brandt's calculative model of rationality in mind,
Nielsen develops a counter example as follows: wWe suppose
someone arriving in a strange country for a day or so. On
arrival, he notices that a movie he had so intensely desired
to see is playing that night. As there is such a long queue
of people ahead of him waiting to see the same ﬁovie, he is
left with two options: cheat his way through the crowd or
take his turn at the bottom oflthe queue with a risk of not
seeing the movie. Should the stranger appeal solely to
Brandt's calculative model, the most rational thing for him
to do, it would seem is to try to cheat his way skillfully
through the crowd. While such a course of action need not
be seen as placing a great obex on his conscience, it is

not plainly evident that he would be any less rational should

he decide to take his proper place at the bottom of the line.

25 The fifth principle in Nielsen's index reads: "The
most efficient and effective means are to .be taken, ceteris
paribus, to achieve one's ends". op. cit., p.57.

26 Kai Nielsen, "Ethical Egoism and Rational Action™,
Journal of Phil., Dec., 28, 1972, pp.698-700.
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But from the point of wiew of Brandt's thesis, the latter
choice can hardly be rational. Insofar as the stranger knows
that higs long-range self-interest would be best served by
successfully beating the line, then the rational thing for
him to do is to go ahead and beat it, Brandt cannot appeal
to the constraint of fairness or morality since all that is

@ required for his agent to be rational is the maximization of
his long-range utility.(27)

But is it not the case that, if a person is indeed
rational, he would be concerned to see the members of his
society comﬁitted to principled and fair behaviour? If a
person is rational, he would see that his 1life as well as the
1ife of everyone else in the society would be leés pleasant
if the condition of genuine fair behaviour does not exist in
the society. This fact can adequately motivate his regard
for fair behaviour even if he does not take it as mandatory on

everyone including himself., (He might be a classist amoralist.)

27 Here we might also think of Richards' assertion
that "acts may be right and moral, though irrational ... and
rational, though immoral (e.g. white South Africans' creation
of apartheid, which may advance their aims quite well, but
which is none the less immoral). The concepts of rationality
and morality simply have these different intensions and con-
sequent different possible extensions, for the principles of
rationality depend on the notion of best, or satisfactory,
realizing the agent's aims, whatever they are, whereas the
principles of morality put certain sorts of substantive con-
straint on the kinds of ends an agent may legitimately pursue”,
op. cit., Pp.229-30. If the claims here are true, on what
basis can someone still undertake a rational assessment of the
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However, if the notion of "a rational man" only conveys (a
la Brandt, Rawls and Richards), the idea of a prudent maxi-
mizer -- "a fully informed man" who knows his most valued
desires and the best ways to realize them -~ then it does
not seem to follow that a rational man will necessarily be
concerned to be fair. The most that can be said of him is
that he will be a man of good morals. Of‘co&rse, it cannot
be taken simply for granted that a rapional man will necessa-
rily be a man of principled behaviour, even if he sees it as
only having great instrumental value. But such a minimal
guarantee is not even assured given the supposed morally
neutral characterization of rationality. A rationality that
is alleged to be value-free cannot lead a persoﬁ to see the
value of principled behaviour. ;

Thus, for an agent's desires and ends to be considered
dispassionate and fully informed, ﬁhe agent must be aware of
what these desires and ends are; he must be aware of the
possibility of attaining them and the most effective means of
attaining them, and the moral implications of these desires

and ends both from his standpoint and that of other memobers

desirability or non-desirability of an agent's ends? Are we
then to take it that any end at all is desirable provided an
agent has an effective means of attaining it? Also, if there
is such a gulf between the notions of Morality and Rationality,
how is the reconciliation of both concepts possible?
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of his society. These are necessary criteria for applying
the term "rational" to persons in the context of their ends
and means as moral agents.

It is very important to note that the concept of
rationality involves not only a choice of appropriate means
to desired ends, but a choice of ends as weil. When it is
used to describe the choice of means then the question of
coherence or consistence becomes very cruciél.l But when it
is directed to the choice of ends, an appeal must be made to
some value. And, as it applies to moral agents, rationality
cannot be divorced from the end that the moral person seeks
to attain. This end is the attainment of moral goodness for
which a moral person necessarily acts when he rationally acts
morally. If a moral agent is to make a rational choice
therefore, the means as well as the end he seeks to realize
must be consisﬁent with the constraints of morality.

Thus, the richer conception of rationality that is
being suggested here is one that includes some of the ideals
that are commonly associated with the general requirements
of the moral point of view. Ideals which we would:ordinarily
accept on reflection as constituting a sufficient basis for
rational decisions. It is a conception of rationality that
allows a person to act with a direct reason to promote the
interests and we;l-being of the other person. This conception

is more effective, and perhaps superior to that of Rawls’
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because it is peculiar to moral theory and distinctive of
morality. As noted earlier, the conception adopted by Rawls
is not exactly value-free in that it requires an agent to
show preference for his long-range interests as opposed to
his short-term interests. Apart from the fact that this
requirement does not fall strictly within tﬂe idea of "taking
the most effective means toward a desired end", it is one
that people might want to challenge. Even ﬁhough it might

be rational to promote our long-range interests most of the
time, there are situations in which a person can act with a
preference for his short-term interests and he cannot obviously
be described as irrational. Consider the habit of smoking.
Several medical researches have shown the hazards of smoking.
In spite of this, it is hardly proper to describe everyone
seen smoking a cigarette as being irrational.

Besides, the idea of "long-range" does not adequately
discriminate between ends such that an agent can plainly see
which of his ends are rational or morally acceptable. Con-
sider a person who voluntarily desires the life plan of a
slave. Whatever he does that would promote the long—ranée
utility of a slave must be considered rational from the
standpoint of the received view. But one can ask meaningfully
and without contradiction whether a long-range desire or utility
of a slave is, as a matter of fact, a rational thing. Perhaps,

one might respond here that if the person had full information
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concerning the notion of 'slave', he would not, as a matter
of facf, desire the long-range utility of a slave. This
might be so. It is doubtful, however, whether such full
information can be free of value presuppositions.

It is rather difficult, if not impossible, for
anyone to evolve a conception of rationality that is entirely
free of value presuppositions. Hence, the real issue between
the conception adopted by Rawls and the one|that is being
suggested here is not whether either of them is value free.
The issue rather is: which value assumption is more widely
acceptable? - Rawls obviously would want to claim that the
assumption made by his conception is more widely acceptable.
Again, this might just be another claim that could be checked
empirically. Assuming, however, that this is actually the
case, the wide acceptance of this conception is not due to the
fact that it is a more rational conception or that it is more
distinctive of ideal human behaviour. It is more widely

acceptable because of the set of values from which it emerges.
Economic facts and values are generally less controversial than
moral ideals. However, if Rawls is indeed interested in a
conception of rationality that is peculiar to moral theory, he
would need a conception that includes, at least, the values

of morality and not just those.of economics: a rationality
that characteri;es not just an economic agent, but a moral

agent as well. Such a conception of rationality could also
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be widely accepted provided it is seen from the standpoint
of thé.moral person.

The moral sceptic might ask at this point why he
ought to be ﬁrational" in this richer sense if some of its
features are not features of rationality as §uch. It is not
very clear how a satisfactory answer could be given to such
a questioh, if one is possible at all. The question seems
quite intelligible and non-trivial if the "oﬁghé" is seen as
a non-moral ought. As suggested earlier, the topic of
rationality (its precise features) calis for a careful and
indepth study. However, it might be useful to remind the
sceptic of one important thing. That just as it seems impossi-
ble to show him a conclusive reason, why he ought to be rational
in a moral sense, if he is not already committed to the moral
point of view, it is equally impossible to provide a conclu-
sive reason why he should be rational in an economic sense,
if he does not want the ideals of economics. It is quite
intelligible and meaningful for a person to ask why he ought
to promote his long-range interests as opposed to the short-
term ones. If He attaches more value to intensity, for instance,
he could rationally opt to satisfy those short-term interests
that yield intense enjoyment. Recall Aristotle's saying that
a shorter span of a well-spent life is more desirable than a
greater span of a less fulfilling life. To conclude our dis-
cussion, we shall briefly examine the second question raised

earlier.
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THE POSSIBILITY OF A CONTRACT

As stated earlier, there are at least two obvious
reasons why the conception of rationality that was suggested

in the preceding section cannot work within the present frame-

work of Rawls' theory. First, the sort of difficulties
surrounding this conception are some of the very things that
Rawls' approach is designed to avoid. For instance, even
though Rawls would not equate the problem of moral philosophy
with that of ordinary rational choice, his attempt'to convert
the former into the latter is only a waybto provide a less
controversial explanation for the former. He can hardly make
any significant headway if he were to assume a problematic
conception of rationality in an attempt to provide a non-
controversial account of moral choice.

Another important consideration is that the relevance
of Rawls' original position would seem to raise serious ques-
tion should he introduce any substantive moral concepts into
it. In constructing the original position, Rawls wants to
be able to derive moral principles from morally neutral
rational principles. He can hardly attain this objective
should he allow a conception of rationality with buillt-in
moral ideals. In fact, if he were to proceed in this direction,
it would appear that he could only determine what rational
principles are partly in terms of antecedently undersﬁood

moral conceptions. Even if such a move can be defended
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against the charge of circularity, one might still ask why
we even need the original position or the social contract at
all. Besides, if Rawls hopes to persuade the amoralist or
the moral sceptic to adopt the moral point of view, but if
his conception of rationality alréady includes moral ideals,
why should either of these persons take him éerious? Why could
he not consistently or rationally desire not to be rational
from the point of view of morality? He mighﬁ still be
rational in an economic sense (he might still be able to
maximize his long-range expectable utility) even if he is
irrational through and through from the point of view of
morality. While the enriched conception of rationality that
was suggested above might enable us to identify what is
rational from the moral point of view, we cannot proceed to
apply it directly in every situation where the rationality
of an agent is in question. We cannot regard any ordinary
person as irrational just because his actions do not conform
with this conception of rationality.

Thus there are at least two prima facie reasons why

Rawls cannot react positively to the revision being advanced
in this chapter. But does he really have much of a choice
one way or the other? To be sure, if it is possible to pro-
vide a non-controversial and non-problematic account of
moral choice, there is no reason why such an account should

not be preferred. But has Rawls given us any reason to believe
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that a non-controversial or non-problematic account of moral
choice is possible? His account at least does not show this,
If the objections which have been raised in this study are
valid, it is doubtful whether the concepts employed by him
are any less problematic than the ones being proposed here,
Indeed, contrary to his claim and belief, the assumptions
at the original position are by no means weak. If anything,
they are just a set of different assumptions about human
beings which must be argued for. For exampled, it is just
as controversial to claim that human beings are primarily
self-interested as it is to claim that they are altruistic,
Thus, it might be useful and more beneficial to pay less
attention to the controversial aspect of the conception of
rationality being suggested, and concentrate rather on the
substantive results it yields. It suffices to note that if
two concepts are equally controversial, but one is able to
explain a given phenomenon better than the other, then
it is only reasonable to appeal to the one that explains
better. Naturally Rawls would claim that his conception
of rationality is not only less controversial, but that it
explains better., However, if the arguments adduced in the
preceding chapters are taken into account then Rawls would
still need to do much more to establish his case. Again, the
economic theory of rationality may indeed be less controversial

than the alternative conception béing suggested here. But the latter
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cannot explain the moral phenomenon for the simple reason
that a fational choice in terms of economics is essentially
different from a rational choice in terms of the moral point
of view.

Also, the attempt to characterize raqionality in terms
of moral conceptions may appear less appealing at first sight.
But, here again, Rawls does not seem to-have much of a choice.
Rationality by its very nature cannot be chafacterized in
isolation from a particular point of view. The very idea of
a neutral conception of rationality is very contestable. Any
conception of rationality necessarily presupposes some type
of value. Now, because Rawls wants the features of his ori-
ginal position to be pecullar to moral theory, a rationality
that is characterized with reference to an economic ideal
cannot be appropriate. He needs a cbnception that takes moral
ideals into account. This need not be considered as a weakness
of any significance. Just as it would indeed be the case that
an antecedent knowledge of moral ideals is required before the
principles of such a rationality can be determined, it is also
the case that some antecedent idea of economic ideal is
required to be able to determine the principles of economic
rationality. At any rate, this is ah issue that requires
further investigation.

“aln v light of these considerations therefore, it

is important to ask whether a contra@t situation leading to
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the derivation of the principles of justice does still exist
if we afe to implement the revision being proposed in this
chapter. In other words, can the two principles of justice
as fairness still emerge from an original position that in-
cludes a stronger or morally built-in concept}on of rationality?
This question can obviously be answered in the affir-
mative, although the relevance or significance of such a
contract would still remain doubtful. In the‘fifst place,
Rawls, in setting up the features of the original position,
indicates that he wants its conditions to convey the idea of
a well-ordered society: a society in which individuals see
themselves as moral persons. One of the conditions of being
considered a moral person, as he conceives it, is that a person
should have a sense of justice that is normally effective.
That is, a person must have the desire to act on the princi-
ples of justice, and these principles must determine his
conduct most of the time. Now if an original position whose
features suggest the idea of moral persons can generate
principles of justice, and if a morally built-in conception
of rationality is compatible with the notion of moral persons
then it cannot impede the derivation of the principles of
justice as such. Of course, there is still the question
whether such an original position would lead to the kind
of principles Rawls wants to derive.- Again, one needs to be

cautious here. If Rawls only wants to appeal to some .
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particular conception of a moral person in order to be able
to derive a particular conception of justice, then he could
easily be vulnerable to the charge of circularity and indeed
a grave circularity at that. Thus, he cannot just exclude
a particular assumption that.is true of moral persons simply
because it is incompatible with the particular notion of
justice he wants to derive. Indeed, if there is an assumption
that is true of moral persons as such,’agd such an assumption
is incompatible with his conception of justice so much the
worse for his conception,

Again, one might respond to this by drawing attention
to the fact of the difference between the original position
and the actual life conditions of a well-ordered éociety. Rawls
has repeatedly drawn attention to this distinction in response
+to some of his critics. But how valid or adequate is such
an appeal? I+t was argued earlier that ordinarily we might just
consider the original position as a mere hypothetical device as
Rawls himself designates it. In which case, we need not demand
that the assumptions in it be correct or exactly descriptive of
moral persons. But, as seen earlier, Rawls does not consider his
original position as a mere hypothetical device in the sense
that its assumptions are arbitrarily drawn . He assures us
that his assumptions would be seen to be essentially correct

when we must have carefully reflected on the nature of
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morality and moral persons. The thin theory must be sound,

he sayé. Also, Rawls insists that any choice of principles
made in the light of these assumptions is bound to be a
rational choice since the agent would always be satisfied,
even when he has come to real life situation, that he made

the best and most rational choice in the oriéinal position.

He cannot regret his choice even when the veil of ignorance
has been lifted. In other words, if he has to choose all

over again, he would choose the same way as he had done in the

original position. fThe original position is interpreted in

(28)
such a way "so that one can at any time adopt ips perspective™,.

If this is Rawls' attitude, then the substative claims he

makes at the original position must indeed be well-founded.
Above all,his assumptions must meet the criteria of the

notion of moral persons, and the presence of even one false
premise in the original position would be sufficient to destroy
its validity.

Thus, the principal issue here is whether the proposal
put forward in‘this chapter is, as a matter of fact, compatible
with the notion of morél persons.. Is it indeed the case that
in their choice of moral actions, moral persons, regardless of
the particular éonception of morality they happen to hold,

would act in accordance with the principles of :a rationality

28 Rawls, A Theory of Justice, p.739.
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that includes moral ideals? Again, this question can only

be answéred in the affirmative. It is doubtful whether Rawls
himself can claim the contrary. All his vigorous attempt

to establish the morality of principles in his account of

the psychology of moral development aims precisely at this.

When a person has reached the realm of the morality of prin-
ciples, he sees the need to act for the sake of these principles.
In other words, he would accept considerations of morality as

a final reason for act§§2?

Therefore, a rationality that includes moral ideals
cannot be considered incompatible with the original position
to the extent that the original position is characterized in

order to reflect the idea of persons with a sense of mora-
lity (sense of justice). But does a contract situation yet
arise in such a situation, and what is the relevance of such

an original position in the role of testing moral theories?

29 Again, we must keep in mind that Rawls' original
position does not indicate how such a morality is possible.
He has not been able to argue convincingly why mutually
selfsinterested persons would become so motivated even when
they become members of a well-ordered society. If they are
only concerned to further their own individual interests
in the original position, it would only be a mstter of chance
or luck should they prove otherwise in real society. Rawls'
appeal to Piaget's Psychological reductionism does not work.
Self-interested persons cannot even understand, let alone see,
how a person can act for the sake of moral principles (that
is, seeing the requirement of morality as final reasons
for acting).
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The first part of the question can also be answered
in the affirmative, Contrary to Rawls' claim, a situation
requiriﬁg a contract may yet arise even if the contractors
in the original position are presumed to be rational in a
moral sense and have a morally built-in conception of +the
good, A contract situation would still arise‘if one takes
into account the Humean conditions of moderate scarcity. Even
if the parties are presumed to be altruistic, this does not
necessarily imply that they must have generaliaffection for
one another, Altruism, as characterized by Thomas Nagel is
only an objective recognition of the reality of other persons
who also have objective interests to be met., It is a recogni-
tion of the fact that an individual is just one person among
others and that other persons have just as much right as him-
selfSBO) Thus, even if Rawls' contractors are said to be altrui-
sts, there is still a need for them to come into agreement on
a formula for sharing their common but limited resources fairly.
An example might well illustrate this claim, Suppose there is a
rectory which housed twenty Dominican priests, with one altar
for saying mass, Even though these Dominican priests may be
presumed to be men of genuine concern for principled behaviour,

there is still a need for them to come to an agreement on how

30 'Thomas Nagel, The Possibility of Altruism, Clarendon
Press, Oxford, (1970), DPe 3
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each one could gain access to the use of the altar for their
private masses. The difference, of course, is that unlike
Rawls' self-interested men, the agreement that these priests
would arrive at what could properly be called a moral agree-
ment. Thus, the condition of rational altruism does not
destroy a contractual framework as such. If anything, it
merely guarantees that the agents of the-original position
would be moral agents, capable of making moral judgments.
And this happens to be what Rawls is looking for.

Now whether Rawls can still use the original position
as a critical device or a device for testing the-adequacy of
moral theories is not so evident. If the original position
already contains moral assumptions, such a move would have
no significant merit even if it is possible. But this fact
does not count against the inclusion of moral assumptions in
the original position. Rather, it challenges the fundamental
assumption that an original position that is morally neutral,
or at least neutral to the extent that Rawls makes it, can
provide an effective way for testing the adequacy of moral
theories. Rawls has not successfully shown why such a
device ought to be adequate. Thus, even if an introduction
of moral assumptions would render the device ineffective,
this would hardly be of any serious consequence since the
device itself is doomed to fail even without the moral

notions. The problem of moral choice is quite distinct from
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the problem of rational prudential choice. To the extent
that thé original position is designed to cater for the
latter, it cannot be successfully used for the latter.

This study will now be brought to a conclusion with

a brief remark on the central lesson to be legrnt from Rawls.
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CONCLUSION: A LESSON FROM THE PLIGHT OF RAWLS' THEORY

The main features of Rawls! account have been kept
constantly in sight throughout this study. While following
his arguments wherever they led, summary statements showing
the main discontents with these arguments have been provided
at the conclusion of each chapter. It will therefore not be
necessary to restate those objections here. Instead, these
concluding remarks are intended to be a general commentary on
Rawls' theory. Emphasis will be on the reason why Rawls'
account is plagued with serious difficulties and the general
lesson wnich contemporary writers in ethics mignﬁ stili learn
from it.

The focus of the inquiry has been on the individual
arguments which Rawls puts forward for the various aspects of
nis theory. An attempt has been made to point out the inherent
difficulties in these arguments. But the matter can be pursued
further. For instance, the question may be asked: why is
Rawls' account so plagued with difficulties and could ne avoid
them? To answer a question such as this, one would nave to
examine tne foundations on which Rawls' theory has been built.
Thus in what follows, I shall attempt to specify some of the
main reasons why Rawls' theory does not accomplish wnat it had
promised.

One of the most importaht reasons for the apparent

collapse of Rawls' theory is that he failed to recognize, or at




- 453 -

least to sufficiently take +to heart and consider, that there
is something peculiarly puzzling and problematic about the
entire éﬂenomenon of morals, This puzzle is not just about
what is morally right or wrong (good or bad) but what it is
for something to be morally right or wrong. Rawls' failure

to recognize the importance of this question i; rather ob-
vious from what emerges as one of the foundational ideas of
his theory. He wants, as he says, to convert the problem of
moral choice to that of a theory of rational cﬁoiée. The

idea that such a conversion is possible suggests that the
activity of ordinary rational (non-moral) choice and that of

a moral decision are essentially the same, or that there is

an intimate connection between the two., But is this so
obvious the case? Can there not be quite ordinary rational
people who have no moral views, or at least no moral commitments
at all, and to whom morality means nothing? If there are such
people, does this not indicate that the ground on which the
consciousness of moral distinctions rests is quite different
from that of ordinary non-moral choice?

The efficacy of Rawls' architectonic plan is not here
in question., Moreover, quite a number of disciplines in the
social and behavioural sciences would easily find certain ele-
ments in his theory agreeable, Nonetheless, the question
still remains: does Rawls really have an adequate conception
of what it is for something to be morally right or wrong? If

he does, does his account reflect such an understanding?
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Here we might think of a very important paradox,

stressed by Aristotle in the earlier part of the Nicnomachean

Ethics. The paradox can be stated in the form of a question:
nhow can a person do morally good acts if he is not already a
morally good person? Whereas the performance of certain types
of acts in accordance with some commonly acceéted rules is
sufficient to identify what type of art a person is engaged in,
the same procedure does not follow so rigidly'in'the case of a
moral act or a morally cood (virtuous) person. The mere perfor-
mance of certain types of acts does not make a person morally
good or virtuous, even if such acts are known to be morally
good. To be commended as a morally good or virtuous person, a
person's action must, among other tnings, be motivated by
morally good desires or reasons. A morally good person is one
who desires to'perform morally good acts for tne sake of promo-
ting moral goodness.

It is useful to think here too of an important criticism
of Kant by Sidgwick. Put very simply the point is this: we
need to distinguish clearly between aquestions of blame and
praise wnere a person's motives are absolutely crucial and the
distinction between a man of good merals and & morally good man
is crucial. But a person may do what is in fact right (from
some moral point of view) and do it from 2 morally despicable
motive. For example someone keens his promise hoping, by doing

tnis, to curry favour with tne person ne keeps his promise to,
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when it is clear that he wcould not do it but for the fact that
he thinls by doing it he would succeed in gettirg in the favour
of that person. Uhat he did was right (it was the right thing
to do and in that sense the person's act was morally good, that
is, it would have been wrong for nim to do otherwise) but he
does not deserve praise for it. If indeed his motives were
known he should be criticized. Similarly someone may do some-
y

tning wnhich is wrong for morally praiseworthy‘motives. A gives
B, who is wild with thirst, a drink of water thinking the water
was clean when in fact it is not, and B dies from the drink.
A did not do the right thing but he is blameless (if he had
taken reasonable precautions) and his motives were good. As
Sidgwick argues against Kant these are two different dimensions
of moral assessment. We should make a distinction between
right and wrong acts (morally good and bad acts) and good and
bad motives. |

At crucial points in his tneory, Rawls misses the dis-
tinction (as Kantian as he is) between a man of gfood morals and
a morally good man. His attempt to convert the problem of moral
choice to that of non-moral rational choice cannot be a move in
the right direction. A moral cnoice has more to it than mere
internal coherence or consistencywithin.aperson's preferred
life plan. Thus, even though Rawls has expounded a very sophis-
ticated account of rational choice the entire project appears

to be doomed to failure from the start. Assumptions based on
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economic theory, game theory, psychology and the like are not
the right tools for establishing the motivation to be morally
good or just. These assumptions may have proved helpful in

the sort of rigorous deductive formula that Rawls wants to
generate, but the ouestion is whether a normative theory of
justice or morality can be susceptible to a neét and tidy
deduction. If the entire field of morality is such a murky and
problematic discipline, in what way is a riéorbus‘deductive
approach an asset? Might such an approach not even conceal or
undermine some of the crucial features of morality? Again,
Aristotle has rightly warned us not to expect that the princi-
ples of morality can be deductively established 1like the
principles of logic. There is a distinction between what it

is for something to be morally right or wrong, and for some-
thing to be in accordance with the rules of valid inference.

. A principle of action may be reasonable and acceptable from the
moral point of view, even if it is unjustifiable from the stand-
. point of economic theory or otherwise.

Rawls!' theory of the good does make a strong initial

{ apoeal. His account seems to recognize an important fact:

§ that even thougnh the term "good" is used of many different sorts
| of things, of things indeed in different categories, nonetheless,
the term is not that mysterious or ambiguous. There is still
some degree of consistency in the various senses or contexts in

which it is used. For instance, although the good making
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properties of a military general are ouite different from those
of a straWberry, tnere is still something common and consistent
in the two exvressions: "a good general" and "a good strawberry".
The good making properties in both expressions have a basis in
fact. They are the cualities that it is rational to desire
from objects of their kind.

Rawls' account also captures a very important logical

4 '

feature of the term "good". In many of its occurences, tne

term "gocod" functions as an attributive and not as a predicative

adjective. For example the adjective "green" is predicative.
Consider a statement: "this is a green snake." This statement
can be further analygzed as "this is a snake and it is green.”
And since a snake is a reptile, we can further conclude that
"this is a green reptile." But tne term "good" does not func-
tion in such a predicative sense. We cannot derive the state-
ment "this 1s a good man" from the statement "this is a good
footballer." The adjective ™Mgood" is usually so to say, 'glued!
to the substantive it ocualifies., It is in view of this logical
behaviour that it can be called an attributive adjective.
Rawls' account articulates this characteristic of good. In his
account the "good" in "good X" is attributive because "good X"
means something like "better than most of average Xs". It is
an X that has the properties (to a higher degree than the
average or standard X) which it is rational to want in an X,

given what X's are used for, or expected to do, and the like.
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However, Rawls' account begins to run into serious
difficulﬁies the moment he moves from the goodness of roles
and artifacts to the goodness of persons and moral standards.
that Rawls does in the latter case is to develop his thin
theory into the full theory of the good via the original posi-
tion. This consists in applying the thin theory together with
the two principles emerging from the original position to the
,
two basic cases of a good person and a good society. Hence,
as he says, a good person is one who has to a higher degree
than the dverage person the broadly based properties that it
is rational for persons to want in one another in a well-
ordered society. These properties include a sense of justice.
To be considered as good versons therefore, members of a well-
ordered socilety must affirm their sense of justice and desire
other members of their society to do likewise.

One important consideration in favour of this definition
is that it effectively undermines, or so it seems, the question
whether or not there is a role or purpose for which man is
created. By introducing the notion of well-ordered society
Rawls is able to assert the idea of a shared common rational
end. Members of a well-ordered society have a snared common
end of maintaining their just institutions. To realize this
end, they must have, and desire that others should have, an

effective sense of justice.
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All this is a castle built on sand, since Rawls does
not haﬁé an adequate theory of how an effective sense of
justice arises in the first instance. The motivational assump-
tions togetner with the model of rationality in his original
position cannot yield an effective sense of justice. Indeed
the members of Rawls' well-ordered society may not be any more
than rational prudent maximizers of a Hobbesian society. They
might be men of good morals but not morally,good persons.

As regards tne challenge of moral scepticism, it does
not appear that Rawls' account has been able to undermine this
challenge in any important way. His non-moral conception of
rationality cannot sufficiently induce an amoralist to endorse
the moral point of view. His moral epistemology does not show
how we can attain the type of objectivity the ethical subjecti-
vist is arguing for. He has not succeeded in showing that
there are moral judgments whose truth is publicly determinable
by any rational observer who is acquainted with the facts
(moral judgments that are valid for all rational persons). It
is doubtful of course, whether such an objective moral theory
can be constructed. This is an issue that requires careful
investigation. Also the notion of rationality as it applies in
the context of morality needs further study. And, until such
investigations have been conducted and some positive conclu-
sions reached, any claim of objectivity in ethics must be

pushed with caution.
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ABSTRACT

""THE 'GOOD' IN RAWLS' CONTRACTARIAN THEORY OF JUSTICE™

The aim of thisvstudy is to investigate Rawls' theory
of moral justification by placing his concept of “Goodness as
Rationality" in the context of his overall‘account of justice
and morality. More specifically, my purpose is to determine
how far Rawls' account hés been able to unéermine the challenge
of moral scepﬁicism. Does Rawls' account give an effective
reply to thé‘Quéstion "why be mofal?" ? Has he sucéeeded in
making good his claim that he has constructed a theory of
Jjustice that while remaining normative, is both descriptive
and objective? Has he been able to show that moral judgments
are among the kinds of judgments whose truth can be determined
publicly by any rational observer who is acquainted with the

facts?

CONCLUSIONS:

1. Rawls' attempt to revise the traditional contract
theory does not succeed. He is unable to provide
a moral basis for the social contract doctrine
because his interpretation of the original position
cannot yield principles that are uniquely acceptable
from the moral point. of view.

2. Rawls' method of reflective equilibrium does not
succeed in the context of a prescriptive justifi-
catory theory of justice. The method is only
effective to the extent to which Rawls' theory can
be regarded as a purely descriptive-explanatory
theory of justice.
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3. The two principles of justice as fairness need
not commend themselves to all reflective persons
as correct and impartial principles of justice.
In particular the principles are influenced by
certain ideoclogies of contemporary liberalism.

L. Rawls' account of the 'good' suffers from an
inadequate theoretical basis. His attempt to
extend his thin theory to the full theory of the
'good' does not work for at least one important
reason: an effective sense of justice (one of
the fundamental virtues which rational members
of a well-ordered society would desire in one
another) cannot be derived from Rawls' original
position. In view of the motivational assump-
tions in the original position, as well as Rawls'

, reliance on an economic theory of rationality,

an effective distinction cannot be made between

a morally good person and a person of good morals.

One of the important lessons from the failure of
Rawls' theory is that contemporary writers in-ethics would
be reminded once more about what is possible and what is not
possible in ethics. The study also stresses the need for

further investigation of the notion of rationality, in parti-

cular, how this concept applies to morality.
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