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ABSTRACT 

The T h i r d Uni ted Na t ions Conference on t h e Law of t h e 
. c Sea (UNCL.OS-III) is the first Conference to .deal directly with-
-̂** .a comprehensive body of ocean-related issues and-at. the same 

"time, indirectly ^with. almost'all the crisis are-as of today's 
-^world. I t - is an effort to redress the existing Unequitable ' ' 

'. . economic order of the world. The Third WOrld', which ŝ ees 
,*f\ UNCLOS-,111 as the only b ope of securing justice, is .struggling 

» . hard to reach an agreement of an exploitation system for' seabed 
*£,- .resources,, which could help their poor and vulnerable economies 

grow.x ' • - """* > . 
* ' x < - . • ' • 

1 * ' v 

. / - • • • ' • • ' 

.; "" The growing* importance of the seabed mineral resources 
\, was first expressed in the year 1967. The U.N. General;Assembly, T 
i thereafter,, realizing th'e importance of the issue, established ' 

.£heoSeabed Committee, to work on' the--problem. " Then' finding" it 
difficult to resolve the is?ue at the Seabed Committee, the 
Third U.-N. Conference on the Law of the/Sea was convened in., 
1973.' UNCLOS-III, in this period, dealt with all possible issues 
related to, the seas, and i t has* succeeded in re-solving mqst of 
these issues^ ^This.Conference-has also'succeeded in modelling 
the '"common Jjeritagj?"- concept as .a new international legal , . 
-concept. * ' C " * 

These years,.of UNCLOS-III have -demonstrated that t;he" 
pattern of the settlement ~of issues related to the .deep oceair-
be$. and mining is likely to h'ave an economic,impact on two ' • 
decades pf this century as well as the next centuryV*'The --. •. 
process.by which the exploitation system,is developed and the,-*' 
system, i tself are likely«to. infl-uence the-new world orde.r ln-V/ . * • 
<foUr ways: % by-^contributiftg .to th^ concept'of equitable re- J 
dis'tributio'n- between developed and developing countries; by • '" 
supplying the worldsresource cfemand; b-y establishing, an inter- r 
national management system; and by cultivating a new process 
of deveropin'g international law. % , ' V'- * • .. 

1 • • • 
t ' * 

This thesis' examines- the prospects of- the regime, of 
deep ocean mining and the areas it will influence, by esta­
blishing a new pre" cedent^- a new kind'of international manage­
ment for. international spaces . ' ', '-

J "5 . •>•- . * 

"7 
' • * ! 
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1:1. Res Nullius v. Res Communis.-

1:1: ir: Introduction 

1' '' 

iiyx 

•Since the beginning; 'of the second* century, the 

status of the sea has always- been debateable. Yet", gener­

ally, two concepts of property law of the Roman Civil.Law 

were applied to regulate and lay'claims on sea, namely, 
* 

res nullius and r.e's communis. - The concept of res nullius 

meant a thing which has" had no owner, or-which has been 

abandoned by its owner^ Roman law further says, a thing 

abandoned by its owneir is 'as *much res Nullius as if it 

never belonged to anyone. The first possessor of such 

a thing becomes the owner; res nullius naturalitef fit *• ' 

primi occupantis. Hence the Roman Law meant that the 

thing .(res), if placed in the ftullius category, could 
i ' 

be .seized or enclosed by anyone, and the first possessor 
r . 3 

.gets- the ownership rights. ' By res- communis, Roman 
, . ' • ' • ? ' 

Law meant those things such as light, air and sea which, • 

though they can be enjoyed and used by evferyone, csTnnot 

" be exclusivelyxand tfholly appropriated. -
X ^ - -• 

• - > - - .<• 

I:l:ii-. From Marcianus to Justinian*. 
• 

* » 

The text of the yurist Mateianus , preserved in 

the Digest of Justinian, is th'e first-'formal-'pronouncement 

v** 
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t 

on the legal status of the" sea and on the right of- men to' 
? * 4 • - - \ • 

use the sea^and its,products. The concept of the "freedom 
' X " : 
of the seas".or the Mare LJ^berum, was .brought into being 

• - • 5 . 
probably as early as the first or second century A.D;,. 
by the juris-t Marcianus.- For the first time, Marcianus, 

in his text, refers to the sea and its coasts,, and writes 
•N 

that they are common to all men: So it was from the 

classical legal thought of-Greeks and Romans that .a concept 

of the sea first emerged. The Greeks had n$ ifor-mal legal 

doctrine for the status of"'the -sea, hut they regarded it 

as free for the use of all men and its produce as available 
7 A • ' • '> f 

to all. Similafly, prior to the sixth century, the Romans 

had no codified law concerning the* status of th% sea, but 

n did accept the doctrine of the" common rigrit of all men to 
o 

enjoy free use of the s'ea and its produce. Ancient 

Roman jurists referred to-"oceans, air and light" and classified them'as res 'communis..: 

** 
fc*» » - v „ , . ^ . . . . 

s. * 

Justinian's Digest, which is a cpmpilatiton of 

the "writings of Paul, Gaius and Ulpian, contains edicts 

relatingvtb maritime commerce and /avigation. "The Roman 
\\ ^^fcT f / 

Law outsideAof the digest hm/Kt» the wprk of compilation 

undertaken byv order of the Emperor Justinian., is 'grŝ silent 

as the Greek law upon the .subject of the status of the 

sea." ' Res communis, though present in Gadus, is in 
11 ' 

an underdeveloped form. The things referred to by 



- 4 

Gaius are "incapable of becoming the object of private 

J 
property, by natural law." They may be used by everyone 

under-the iu^ gentium. "Gaius also seems to know a concept 

of*" res nullius Rumani iuris pf>. things which may be approp-^ 

» 

-riated but which are for the.time being without an owner," 

12 
such as wild beasts, birds and fish. . 

The Digest of Justinian in. 529 A.D. produced -

the first codified law of the sea. A minor "segment of-

,- the code .classifies the sea as res communis, that,is, 

falling among those things which are opened to the use 

of all men and owned by none. It is important to note 

- that this is a distinct classification "from that of 

1 3 ' 
res Vublica, which encompasses those things commonly 

used but owned by the state from that of res nullius 
" ̂ ^—————— ^ 

which includes those things owned' by none but subject 

• "* ' "14 
to possession "by appropriation. However, none of these 

writings refers to the actual status of the sea and 

seabed. ' ' , 

-The conceptual analysis of the Roman property 

lawyers was initially'regarded as more significant than, 

the practices of the'-then'maritime powers. The tests^of 

the Institutes and Digest, which state the Roman law' 
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"doctrine regarding the sea, are but a. concise little, 

body of law which states in unambiguous terms the position 

of Roman jurisprudence. This gets clear by the examination 

of the views o-fvclassical Roman jurists, which was rightly 

discussed by Justinian 

According**^ JUstinian,, Ulpian declares the 

sea to be open to everybody by nature: mari quod natura -

1$ •' • ' ' 

omnibus potet. Groti-us, -in.his Mare Liberum, says 

that.Ulpian claimed, -"Nature has made neither sun nor -

air-nor waves private property,'they are public gifts." 

He further says that "they are by'nature things-open to 

the' use of all." Celsus lays down the doctrine that 
• 

Maris co-mmunem us urn omnibus Roman i-b us , utaeries , jthat 
17 is, the sea is like air and thus common to all men. / 

Celsus further says, by drawing a sharp, distinction between 

the shores of the sea and the sea itseTf, that "Roman 

people could occupy [shores] in such a way that their 

common use was not hampered, and the sea shall retain its 
IP 

primitive nature." Placentib.us also agrees to the res 

communis status of the sea and s,ays: "the sea [is]' a thing 

so clearly common to all that it can not be the -property 

18a 
of anyone save God," Johannes Fat>er also agree-a with 

* > 

the freedom of the seas and says "that the sea has been 

left sui iuris, and remains in^the primitive condition 

19 where all things were common." 

<. . 



Paulus,' according to Justinian, groups shores % 
20 ^ - , ^ - 21 

(litora) with "public places, (-lo'ca publica)," though he 
• 22 

does not.call the shore either public or common. Further 
V 

Paulus avoided the expressions res communis and res publica, 

and said "the thing which belongs to no one is everybody's 

property by the law,, of nations ("nullius sunt, sed iure • «*• 
23 ,.._.,_,„ ls„7f-gentium omnibus -vacant"). Justinian himself says that ^ 

the sea is common to all by ius naturale and then Justinian 
— f 

further says that the use of the shore of the sea is public 

by the ius gentium just as that of'the, sea. And yet, when 

he says that the sea was common to.all, he also refers to 
9/1 * 9 

the shore. Here it is interesting to note that Marcianus 

also refers to the sea shore. Some of the Roman jurists 
k 

who described sea as public, perhaps, never meant that the 

sea was State property; "instead] arguably, they meant the 
* 

"things common t6 all" and not the subject of property to 
all. ' ' '" 

To sum up, we find that Gaius described the sea 

as res nullius^ Asserting that it belonged to thê  first * 
? 7 

occupant. Ambdern writer ohserves^that "Gaius took no 
* * * * ' % 28 

notice^at all of'the sea but treated^fish as res nullius." 
Still anotJier writer comments that "Gaius had a leaning 

t "' "N • 
to inclusion under the class res nullius of everything 

29 
which had not an individual owner or owners." Ceisus Ceisu: 

articulated the thesis*o'f the free uses of the sxga. 3us- 4 

<6-< 
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tinian-, taking-over his proposition, fabricated and 

enunciated in his "Institutes the "classical assumption", 
» - » , , 

maris communem usum omnibus hominibusj. that is, that 

the sea and its shores r.ank among the things common to 

all and that the sea is open to public use and is nobody's 
30 property. Apart from Cels.us- and Justinian, Marcianus, 

Paulus and Ulpian also observed that the "sea was not only 

owned by no one but, like the air, was incapable of 

31 -appropriation, and thus res' communis. The only suppor-
# * -

ter of the view of Gaius was,, perhaps, Neratius, who 
S 32 

"also treats it as-a sort of res nullius." 

1:1:iii. The Doctr.in.es of res nullius and re^ communis 

a's Embodied in the' Theories' of Mare Liberum and of Mare 
_ . _ 

CjbausUm. • . . 
' . * /• > 

' ' 35 A. ' Mare Liberum. - * 

The defence of the "freedom of the seas" is 

distinct from, the clafisical concept of res communis. It^^ 

i's not a reproduction of the texts' of Roma.n law which very 
it 

briefly cover the issue of res communis as a small fragment 
—» —— ————— 

of a larger scheme of law. \ • ^ 

The concept of. the freedom of. the seas had 

been discussed long before the publication of Grotitfs' 

Mare.Liberum, as has.been noted. However,, it is truq 

http://Doctr.in.es
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that Grotius' Mare Liberum. which'was addressed to- "the 

rulers and to the free and independent nations of Christen-, 

dom," has been re.garded as the-most important of all, 
» o * 

though, before the opening of the'seventeenth .century, 

Mare Liberum had its protagonists. This was. considered 

to be of great importance because, by the time of Grotius, 

a great extension' of commercial enterprise was taking '. 

place. This new development was well represented-b)^ 

Grotius.' thesis. The recognised substance of' the Grotian 

thesis was that the- sea was free for all mankind.•This 

was based on two main grOunds: the law of nature and-

the necessity of the "human community. 

Grotius, in support of his arguments, validly 

.says that: , 

.As there are some things which every man enjoys 
in common with all other men, and,as there 
are other things which. a/re distinctly his '' ' 
and belong' to noione else,, just s*o has nature 
willed that some of the things which she has 
created'for the use of mank^indremain common 
to all, and that others through the industry 
and labour of each nfan become his own. 

34 
- • ' 

He intends here that the product of nature can only become 

property of a man by way of intervention of a man's t-
f 

deed. His reasoning further was that as nature itself 

does not. give a property to someone by its-elf, therefore 

property does not occur, -unless by occupation. He further 

saxs that before occupation can take place, one must have ITS 
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the right to occupy. He observes, here, that by nature 

all men have this right, equal from erne to another-.^ His . 

intention here is to.say that a thing which had not yet 

been occupied is common and open equally, to all. 

.Grotius at another points says that: 

All'property is grounded upon'occupation which 
fe'quires that .moveables shall be seized .and 
immoveables shall be enclosed; .whatever 

' therefore cannot be seized or enclosed is 
incapable of being made a subject of property. 

". The yagrant wakes'of the ocean are thus -
'necessarily"free." The right of"occupation, 
again rests upon the- fact that most things •' 
become exhausted b-y promiscuous' use and that , 
appropriation consequently is the condition 
of their.utility to human beings. But this 
is not the' case with the sea; it c'an be , 

- exhausted .neither by navigation nor by . * 
fishsirig that is* to say in neither of the two 
ways in which it can be used. » 
- I - 3 5 -

• ' * ' ' ' • . 

The. basis of these arguments as stated by Grotius is: 

The law by which our case must be 'decided is 
not difficult to find seeing that it is the same 
among all nations, and it is easy to under­
stand, seeing that it is innate in every indiv­
idual and implanted in hi& mind...For it is 
a law" derived from nature', the common mother 
of us all. • ' — 

36 . < • 
* * • 

For this he takes a stand and says: 
N 

I shall base my argument on the following 
most specific unimpeachable axiom ĉ - the Law . 
of"Nations, called a primary or firstf prin- ., 
ciple, the spirit of which is se»lf-evident and 
immutable, to.wit: Every nation is free .to 

: travel to evefy other nation, and to, trade'̂ wirtlr̂  
it. , • 

37. 
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Grotius then tries ,to deri^etwo conclusions , 

-.from his earlier* reasonings and'says "that which cannot • 

be occupied, or which has nevef been Occupied, cannot 
(- ' 

be the property of anyone, because all property has 

, . - • ' " ' ' - ' - ""* 

'arisen from^occupation" and "all that.which has .been 

'so constituted by nature' that although serving, some one 
\ ' • '* 

person it still suffices for 'the ̂ ommon use of'all-other 
* . ' . . - - • '* 

persons, it is today and ought in perpetuity to remain 
in the same condition as when it,was first created by 

* 38 ' ' ' •• 
nature.". Here Grotius seems, to twist his logic by 

° '.' . 

saying "if a thing is n$t ;yet^rccupied by-someone",ldgicjaliy, 

it,should still remain free for all ta Occupy, as all" in­

occupations have been made. Therefore ,it-is still capable 

of occupation by the* first man who ̂ effeGtĵ  "his occupation 

on it,' and the thing, will become his property. But 

why Grotius said that if a thing which had not yet been-
' / •' '-

occupied should "remain free for all and.rtherefore ceased . 

to be capable of being occupied;is unclear. Is it because 

of'Jts communal character Or^utility? If it is, then, 

perhaps, all things which* have,communal^'character should 

not be capable of possession a,t all'. This", to me, is 

certainly not the case. Modern international law does 

not support Grotius' assertion inv this case.. The only 

condition for occupation in modern internation'al law is 
*. 

* », 
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that-"the occupied territory must hav^t been terra nullius ' 
< ~ • ' * v ' - - f t . ' 

<~ ' • ^o 
and that'the occupation must have been real or 'effective'." 

"" •' * ' • .' V . * ' • *•* 
Now Grotius, in another argument, says that 

V 
one can only naturally occupy iomething by a "Holding fast 

of a physical thing", and in order<to be "able to hold 
^ •* • - * 40 

J ~ ' fast, the. thing must have limit."^ One cannot hold 

/ 
a limitless thing. Therefore one c-an occupy only a corpor-r 

' ̂ea^. thing', 'a thing-with a physical limit. And he further 

says that not all things have this, kind of limit, for instance, 
A 1 ' f - • • , 

"the a i r " . ' Fpr Grotius, the sea is also a l i m i t l e s s 
• * . - • * 

thing. Its liquid nature cannojt fre occupied because 

t i ' 4 2 
"there, is no.part of the sek which can be walked upon.'" 

• < tj 

And its limitless character makes it impossible to occupy 

it and therefore it cannot be-possessed. In Grotius' 

own words, 

\ 

But it is the nature of liquids t o ^ e limited 
by some thing close, and'accordingly liquids 
cannot .be possessed except by means of that 

*& whereby they aVe limited, as wines Is possessed 
- • by means of a vessel, fivers by/jfltdans of-their 

baiifcs. Therefore, ran unlimited.; liquid is not 
, - to be possessed.* .But of such a character of the 

sea. i* " ' 
: .- • , • 4 3 , - - . ^ * 

- T * 

..So singe the s"ea cannot be put into a container, Grotius 

• concludes,", the sea therefore cannot be possessed. 

.'To conclude, aecordirt^ to Grotius, "neither a ' 

nation nor an 'individual can 'establish any right of private" 

* .!*...-> 
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ownership over the s'ea itself^ (except inlets ,of the sea) 

—\ 
• . * inasmuch a's its occupation is not permissible either by 

' ' 44- - • 

nature or on grounds of public utility.- Nevertheless, 

Gj~otius recognised, that a part of ̂the sea can be possessed, 

Grotius also conceded that a s'tate may exercise the right 

of jurisdiction on a sea, but this right has -nothing- to 
46 -, do with the right of property. _ He .clarifies this, by 

quoting Cicero, and says that ,seas "seem to have been 

\ created by nature for common use" because,they are "not • i 
r 

j susceptiblfe of occupation and second that its common' 
« - . . . • » " 

47 -
use is destined,for all men." He further goes on to 

* . • ' ' , _ 

sayvthat sea i's a "common property for common benefit" 
• v 4 8 i ^ 

and it "is the common property^ of all" and by this he 
meant "res communis". ' ' 

It was the call of Grotius - "Arise, 0 nation S 
unconquered on the sea, and fight boldly, no,t for your 

* * 49 ow-n liberty, but foi^ that of the human race" - which, 

perhaps, excited the British rulers and w-riters. and led to 

the publication of Welwod's Abridgement Of All Sea Laws 

in 1613'. This .was answered btExGr'otius some time later but 
« 50 

his answer was not published for a long timej. Welwood's 

work was followed by the monumental,work of John Selden, 

Mare Clausum. 
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B. Mare Clausum. 
, t ' •% 

< • , 

The publication of Mare Liberum in 1608 raised 
some anxieties in England, because England was claiming ̂  

sovereignty over the British seas. The first reply to Mare 
< ' i 

Liberum came'from William Welwood, a,Scottish lawyer, though 

Welwood had already published a tVeatise on the sea laws0 

of Scotland "which is believed to be the earliest regular 
• <i ' ' 5 1 

work on maritime^ jurisprudence printed in Britain.," 

Later in 1613, Welwood added a chapter, "Of the Community 

and Property of\ the Seas". This chapter was his reply to 

Mare Liberum. It is«'surprising to note here that although 

Mare Liberuny was directed* towards the rulers of Spain and 

Portugal> the immediate and most serious reaction came from 

England. Welwod iĥ irrsxAb,ridgement,,, attacked the Mare 

Liberum saying that #it was a "ridiculous pretence" and 

"a very pretence; and se much the more to bee suspected as 

a drift against our.undoubted right and .property of fishing 
»• i 54 on this side o'f the seas." In De Dominio Maris Welwood 

took the position'that a distinction should be drawn between 
1 • ' • V 

the liberty of navigation and the liberty,of fishing. The • 

coastal sea, he argued, was subject to the jurisdictio'n of 

the neighbouring state, specially in matter.s related to 

fishing, but the waters' beyond were open to all nations,. ' 

without discrimination, for; all uses. Welwood's position 
ft — ' V 

seems entirely consistent with the overall rationale of th# 
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new law of the, sea; a distant antecedent of the 12-mile 

' exclusive fishing zone which emerged in customary inter,-
V . 1 

national law in* the 1960s, and even of the recent 200-mil'e 

55 -exclusive economic zone. , However,-Welwood's argument that 

the British Seas were the property of England; because God 

has, given them to it for its own use, has drawn the retort 

' that if a private man, who ha's only respect for his private 

interests, has been granted by God the right to take advant-

age out of nature, why not also the ruler who has the in-

terest of the community in his mind, and the capacity to 

protect and to conserve the sea for the use of the people?" 

Perhraps, in his- question, he overlooks the fact that the" 

"community" to which Grotius refers is the world conimunity 

.and not the community of one single state. His vision of 

community, hefe, arguably, is t'oo narrow, for he tries to 

confine the community to one state and ignores the fact that 

"Prince" of a s"tate is not "Prince" of the world or world 

community. 

/"* -

Unlike Grotius, Welwood argued that the develop- * 

ment of trade arid transport on the sea had resulted in. the 

necessity that the sea be divided, "a p-arti;tion in like \ 

manner, with the-earth". Here Welwood derives support from-* 
I? 

the -Roman law, as did Grotius. But in his "common to all" 
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concept of classical Roman law he .overlooks that it was 

.confined to Romans and was never intended to include, all 

57' • ' * C 

mankind. . ' . • . • ' 

^ ' John Selden's famous response to Grotius 

wwas far more voluminous than the work of the other writers. 
. < 

His Mare Clausum: Of the Dominion or Ownership of the Sea 

was written'on the instigation of the, then English JCing<} 

as a theoretical reply to the Dutch protest," i. e. Ma-re \ 

Liberum-^ Like (fyi>tius, Selden belieyed that occupation 

.was an important element for possessipn but he argued 

, thaf'the law of .God, or the divine Oracles of Holy scriptur 
j 5 8 

do allow a private Dominion of the Sea," and he supports 
«> 

his argument by the practices of Roman law. 

f t 

His arguments are,mainly historical.. H-e saidj. 
iL 

/ * * * 

"a primitive Pominion of the Sea ... is founded upon such 

- clear testimonies, out of the customs of so many famous • 

Nations both ancient and Modern'...-nothing now, I suppose, 

hinder's why wee <may not determine, that the s"ea is-capable 
• , * • 

,of Dominion as well as the land, not only by the Law -

Natural Permissive, but also by the Law both Civil and 

Common of divers Nations, and in many places almost accord-

;Ifrent• -' ̂  ing to the Intervei 
59 Law'." Selden also produced 
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the names and arguments of the same learned writers, as 

Grotius did, even better and more convincing. Selden claimed, 

assuming those ancient writers had the same view to that 

of Mare Liberum, "if a diligent survey be made of the 

laws and customs, the result would be "far otherwise" than 

the opinion of those writers. Selden devoted Vhls fi.rst 

book of Mare .Clausum to prove this ,point. 

X.,4" 

\ * With retga|:d to theina)ture of the sea as an 
**" . '-" .. • ".«<*•* * N W * 

obstacle to the possession of the sea, Selden referred to 

rivers and fountains, which are capa"ble of being possessed 

and"which, /to him, are not essentially different in liquidity 

from the sea. For Selden, there were some inconsistencies 

in Gi*o'tius's theories, particularly he points out the 

admission of- Grotius that a small part of the ocean c$n":he 

possessed. Selden used this admission to strengthen 

his arguments and asserted that if a small part of the sea 

can be possessed, in the same way lar'ger parts can also 

be possessed. • • 

Selden concludes his book one with the following 

statement: 

...upon due consideration of all those particul-
j arL which hitherto have been produced out of 
the^sustoms of.so many Ages and Nations, and 
as well out of the Civil\a$s the Common or 

v Intervenient Law, of most nations, no man (I 
A supp'See) will question but thflt there remain's 
' not^ither in the-Divine, Natural, or of Nations, 
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anything which may so opposeNthe private domin­
ion thereof, that it* can not oee admitted; by 
every kind of law, even th'e most approved",, 
and so that any kind of « ,, Sea whatever may 
by, any sort of law bee capable-^of-^private * 
Dominion. K, y 

61 • _ _ V • ;, 

ke^'nullius 

Thus Selden^'cOnpludes that the sea is 

y 
I:l:iv. Views of Modern Jurists. 

We find from the earlier discussions that the 

history of legal thought, right from classical Romanists -' 

to the end of the seventeenth century, is; full of claims-

and counterclaims to prove the d'c;'tjual legal, status of the 
&* \i • • •'. v „ 

sea, as .jpg-s nullius or res communis. Later, in the eight-

eenth and nineteenth century, however, the thoughts were 

changed and were more settled on .the.doctrine of res 

communis, or freedom of the seas. Modern jurists also 

support the .same view.- tlall, a great English authority 

in this area,, said "that the key to the development of 

the" .law "5.s to be sought in the principle tkat maritime 

occupation in order to be valid must be effective'." 

With"this, Hall intends to differentiate between territorial 

waters and high seas for which he supports'"freedom of seas". 

vFaiichille has neatly summed up. the correct doctrine: "The 



high sea does not form part of the territory of any State. 

No State can have over it a right of ownership, sovereignty 

or jurisdiction. \- _N'one can lawfully claim to dictate laws 

for *il;he high seas.' 
i' 
j. "*' 

For Oppenheim, the ocean is res communis, as 

the air, and is free for all, because "it is the possession 

of the entire world." However,xfor him, the coastal State, 

for its own self-preservation, should have "actual maritime 

sovereignty: over the inner enclosures of* the coasts as 

well as all parts of the ocean bordering on the land'.'"4' This 

doctrine was further .supported and confirmed a,s a legal 

principle of International Law in 1926 at the Vienna 

Conference of International Law. Finally, the Geneva 

Conference of 1958 confirmed the doctrine of freedom of 

seas (res communis) by framing four elements which were to 

. '• i • 

constitute this doctrine. 

I:l:v. Conclusion. 
* 

-» * 67 

The recent 'developments of UNCLOS III have 

added-new dimensions to this classical theory by way of 

dividing high seas into "Seabed of the high seas and super-

adjacent waters. The res communis doctrine still continues 

'to be applicable to superjacent waters of 'high seas but 

• *.-' 
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it is no more'applicable on the sê abed and its. subsoil. 

This distinction of two parts has given a new status to 

the seabed which is now known as the "common heritage of 

mankind". This area, though free for all, is now not 

free for exploration and exploitation, but shall be sub­

ject to the control of a new-seabed regime to be formed. 

Though many participants at the Seabed Committee debates 

and even at UNCLOS III tried'to'bring in this old- concept 

68> for seabed regulation, v however, it is observed that res 

communis is no more a fit concept for the seabed, and that 
f o 

the seabed needs to be regulated by a new, precise and 

more effective concept, which can demonstrate more clarity 

in its application of the seabed management;^ Though we find 

that the status of the seabed is very near to res communis} 

?l 0 -1-- '• 

yet it is different and not exactly -res^gpmm^tnis, wh>ich for 

convenient understanding may be te'rmed quasi res communis. 

This is so because of the addition of new elements to the 

status of the seabed, such as: common heritage or common 

interest or common; property, which perhaps does not fit into 
the parameters of res communis. 'For convenience of understanding 

t 
a close analogy can be drawn with res publica, but not ac-

68 
cording to the strict classical sense of res publica. 
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1:2 The Doctrine . ̂^Continental Shelf:-

^ 1: 2 : i . Seabed and Subsoil Resources: Early Practices and : 

Claims. * c 

, , '-. The claims to the continental shelf. are not 
, < » * . , , _ • » 

-•i/tfery old in practice, because such claims were a'ssferted 

only after the realization of its special utility. Though 

some writers believe that such assertions' were first*made 
69 • in the sixth century-, B .C. , there were some who claimed 

that the seabed had been in use for sedentary fishing as 

70 early as 2000 years ago. However, it is clear that-m 

those cases authority was-asserted only'over the seabed 
*• ' t 

r 

and subsoil and not on the whole sea. No formal legal 

claim up to the end of the eighteenth, century is known 

tg exist. The earliest of such claims to exclusive 'control 

oyer the seabed resources (i.e., pearls and chanks fisheries) 

was the British Colonial Act of 1811, which asserted 

dominion over the" Cefylon (now Sri Lanka) seabed far beyond 
r' 1 1 

the limits of. the three mile territorial waters. The Brit-

ish Colonial Office,. skater made similar additional regul-' 

f ations for ot^fr parts of the sea. ,(However, some similar 

and older practices of pearl and chank fishing were observed 

in the Persian Gulf, on which the world's richest oriental 
73 

pearl fisheries were^located. 
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' . ' * • ' * - * 

The Cornwall'Submarine Act of 1958 is, perhaps, 

f i „ 

> best of -all earlier regulations to cite because this clearly 

stated that the "mineral^ won from mines" which Ifre "below 

the Low water mark under the open sea, adjacent to but 

- not being part pf the country",' are vested in the British 

CrovJh, "as part of-the soil and territorial possessions of 
• 74 ' ' * the Crown.x Sir John Patteson further clarifies it and 

• • ^ • 

says that "the property in the bed of the sea and not 
merely sovereignty and jurisdiction over it was vested in 

75 
the Crown. In one of his celebrated writings, Sir Cecil 

Hurst in 1923 asserted that the Gulf of Mannar and Palk's 

Bay would probably be claimed -as part of the national 
1 

territory and not part of the h igh sea's. Further he con­

tended^ that "the claim ^o the ownership of the pearl 

and chank beds' in those gulfs will be based on long usage < 
' 7 f> 

and u/icontested enjoyment." 

Fulton in 1911 differentiated between sedentary 

and other types of fisheries and wrote: 

... sedentary animals connected wi£h the bottom, 
such as oysters, pearl oysters, and coral, ,which 
•are found in the shallow waters, as a rule 
and usually near the-coast, have always been 
considered as on a different footing from 
fisheries or floating fish. They may be very 
valuable, are generally restricted in extent, 
and are looked upon rather'as" belonging to the 
soil or the bed of the sea rather than to the 
high sea itself. This is .recognised in municipal 
law and international law also recognises in 
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certain cases a claim to s,uch. fisheries when 
they extend along the soil under the'sea beyond 

• the ordinary territorial .limit... 
; / " ' 77. '• 

7 8 

This view is also confirmed by Hurst. 

The British government, addressing the "Con-

ference for the Codification of International Law" in 1928, 

asserted that: , >" 
There are certain banks outside* the three 
îfiile limit off the coasts of various Britis-h 
* dependencies on which sedendary fisheries , 
of oysters, pearls, chanks or beches de fner 

; on .the sea bottom are practiced and whTch, have 
by long usage come to be regarded as the subject 
of occupation and property. 

79 

This assertation was made simultaneously with the cl'aim over 

the belt of territorial waters, with the clarification-

' J 
that although' it did not lay claim to the high seas, the 

foregoing answer was not intended to exclude claims to 

the sedentary fisheries• B k h e banks. The governments of 

India, Australia and New ZRrland also expressed similar 
8 n 

views. Young points-out that in the .beginning such 

claims by the British were based on prescription, which 

Were later changed to claims based on property-occupation 

and appropriation, because of the difficulty in establishing 

81 f* 
long historical usage. - ' 

The early nineteenth century claim did not use 

the term "continental shelf" because it had nqt then been 

*^v 
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• *" * v^ 
*... 

« *% * * 

invented. "The need to give a special name to the franje- • 

like rim or margin of the continents .With their- long/-;-- "--

sometime^ narrow, sometimes wide but hardly ever completely 

.failing 'shallow--water banks, was first (1887) felt by 

Hugh' Robert Mill, and for that purpose>L>th,e notion continen-
82 '* ^^ 

tal shelf was used'.' Frajiklin observes that there were 

differences in opinions and also in the terminology used1 

so far as the interference of such claims with the freedom 

of the seas was concerned. He further "writes that there 

were differences in the extent .of .claims, -because the 

knowledge of the 'seabed resources*and particularly of 

subsoil resources was meage>r. Thus, in his opinion -19th ,, 
•» t ' -83 century claims were modest'. ' ' 

The first claim dufin& the 20th century to. the 

continental shelf resources came frdm Portuguese Government 

in 1910. The year 1916 witnessed a claim of the "Imperial. 

Russian Government, which informed other governments that* 
' I- . ° 

she considered the uninhabited island's, north°o.f Siberia 

as an integral part of Russia' because they were located 

on-and formed a northward'extension of the continental 

platform of Siberia." In 1924,' the Russian jGoyernment 
84 -

reasserted the same claim. Franklin,Tightly\ questions 

"Does this Russian declaration^of 1916, reasserted in 1924, 

represent an-adumbration of the present continental shelf 1 
\ 
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doctrine?"- According to him, Jit does not. He argues . 

that "the Russian claim was to islands rather than to the 
•a • 

" / 

sources^ of the seabed and subsoil of the continental , 

further -says that "the* basis, for the'claim / ' 

nental,shelf theory but the sector , ^ 

He writes this to. contradict the view of 
» » 

Mouton, fd(r whom Russian -claims were based on continental 
shelf theory. ' * ' ' -

Franklin further strengthens his argument by / 
• 7 

/ • 
referring to Professor Francois, who in his report<on the r 

* -

Law of the.High Seas to the International Law Commission \ 

argues that: — ^ 

The rights claimed by the Soviet Union in . §^' J 
polar waters' should ... be considered in relation^ Vn 
to the theory of sectors ..*. The Soviet. 
Government has not submitted any claims on the 
basis of the 'continental 'shelf theory nor^ 
has it replied to the claim's of'other states. • . 

; v ,- 87* 

Laktine, a Soviet wr i te r , writ ing in 1930, 

j subsequently elaborated the Soviet .position and confirmed 

that the Soviet claim was based, on'4rhe ' sec tor theory* 

fend not 'oV the 'cont inental s h e l f theory. 

. ' ' ., 

' •-, The event .which might be considered as an 

\ 

\ 
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. / > • • * ' ' 

. ' • ̂  • - ' expression! of interest in the resources of the continental 

shelf occurred in 1918 in the United States. It was then 

.that an American reported to the U.S. government that oil 

was present .in the subsoil of the Gulf of Mexico. This, 

though not heard immediately, was later" considered bŷ Jfche 

American government,Reflect ion of which can be se*en 

in the 1935 Copeland Bill. According to this bill*, 

...all the waters and submerged land adjacent 
< to the coast of-Alaska ... and lying'within 
, the limits of the continental shelf having 
" a depth of water of 100 fathoms, more or less" 

89 

was to be wi th in U.S'. j u r i s d i c t i o n . % 

» . • - . x 

United Kingdom .- Venezuela Treaty of 1942 

The first claim by states on the seabed and sub-
< # 

soil and in clear terms of "continental shelf" doctrine 
» * 

• appeared in state practice in the treaty of Venez:uela and 

the JUivited Kingdom, which delimited" the se'abed and subsoil 
' 
of the Gulf of Paria, situated between Venezu .La and the 

90 "" " ' 
island of Trinidad. Though the.term, "continental shelf", 

- " * •• 

was ncjt used, there; was reference to offshore installations 

for the drilling of petroleum and provisions assuring 

"freedom of navigation. The treaty was' only to be reg- ' 
* Y 

arde*~tKas an annexation? c'arried out by each of the two , 
' ^ ^ ^ .- * '" • *f • 

s t a t e s conce*rk§d, and"was**Dased on the idea t h a t tfye seabed 
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is a, res nullius, subject *£o occupation. Thus we see |. 

that the evolution of the actual doctrine of continental-

shelf was embodied in this treaty. However, this was not 

as important as the later proclamation of the United States 

' of 1945 of President Truman, which is rightly termed in the 

legal history of the-sea laws as a "turning point". 

'* 
. 1:2:ii.- The Truman,Proclamation, the Doctrine of Continental 

Shelf and the .State Practices. 

On September 28, 1945, United States President 

Harry S. Truman issued two proclamations, one involving 

A " 9^ 
-mineral resources of the continental shelf and the other 

94 - ' *• 

a'ffecting fishing rights, thus- establishing the real 

.beginning of the continental shelf doctrine'. The" Truman ' 

Proclamation was a formidable document.. It laid claim to 

a greater submarine area than any other, claim in history*4 

and one which, .in.view of the advanced sta,te of. technology 

in the United States for.the recovery Of "oil from underseas 

areas gave some prospects of extensive realization of these 

important resources. Moreover the proclamation was import 
V." ' -

tant because it represented the first expression of a phil-

osophy in regard to the continental shelf. 
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The Truman /Proclamation:.A Revisit. 

The proclamation concerning the continental 

-' shelf begins with three .introductory recitals declaring 

(i) a world wide ̂ demand for new sources of petroleum and 

other minerals;-(ii) the existence of those needed resources 

under the continental shelf- and the technological feas­

ibility of tneir exploitation either now or in the near 

future; and (iii) the need for a r-ecognrslfd jurisdiction 

over these resources in the interest of their conservation 

-95 \ and'potential utilisation. The fourth recital, from 

which the legal theory of the proclamation is extracted, 

reads: 

The exercise of jurisdiction over the natural 
resources of the subsoil and seabed of/the 
continental shelf by the contiguous nation '• 
is reasonable and just'. "-

96 

This assertion is supported by four arguments 
o ^ 

(i) The effectiveness of measures to utilize 
or conserve 'these resources would be contin-

( gent upon coo'peratiort and protection from the 
shore; • 

- . (ii) The continental shelf may be regarded as 
- . an extension of the land mass of the coastal 

nation and thus naturally appurtenant to it; 
.(iii) These resources frequently form a seaward 
•extension of a pool or deposit lying-within the 
territory; "'and 
(̂ t) Self-protection'compels the coastal nation 

• •" to keep close watch over the activities off its 
•'-"" shores which are.of^the nature necessary for. . 
' " the utilization of these resources.* 

• • • 97 V 
According to Waldock, the first of thejse arguments "in 

* & ' ' ~'! ' 

terms of law seems to be a contention that it is the 
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nearest- coastal state which has the possibility of assum­

ing an effective jurisdiction and therefore of making an 

"effective occupation" of the shelf." The second argument 

seems to be a geographical doctrine, the third appears 

to b"e a "partly specialised geographical doctrine and 

partly a elaim to protect resources within the United 

States which might.be tapped from the high s'eas." The * 

• last argument is based on self-protection and derives 

its doctrinal,base from the concepts of contiguous zones 

and* territorial waters 98 

Coming back to the "first of these recitals^, we 

find that the first recital contemplates the emerging 

world-wide need fOr new resources;. that is, from the 

world community perspective. The second recital, like,, 

the first, also refers to the existence of needed resources 

and .the availability of technology to exploit them. Implic-
* ' '* 

itly' ""these, conditions were in terms of world community 

perspectives rather than from the viewpoint of a single 

nation. 'Thelthird, unlike the previous ones, enunciated 

a preference for jurisdiction over these resources, purpor­

ting a recognition by the world community of the riight of 

the coastal state to the jurisdiction over continental 

shelf resources. The limits and extent of the jurisdiction 

' 1 area are left undefined, perhaps, for order of preferences 

http://might.be
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- 99 
in conservation and prudent utilization of resources. 

Following these recitals, the proclamation 

declares -tfcftt: 

Having concern for the "urgency of conserving 
and prudently utilizing its resources, the 
Government of the United .States regards the 
natural resources of the subsoil and seabed 
of the continental shelf beneath the high seas 
but continuous to the coast of the United States 
as appurtaining to the United States; subject 
to its jurisdiction and control. The character ( . 
a^ high,seas of the water above the continental 1 
shelf and the right to free and unimpeded 
navigation are in no way thus affected. 

100 

By.lthis the United States declared as its policy that it 

regards the "natural resources.of subsoil and seabed of 

thf* continental shelf befteajth the high seas but contiguous 

to the coasts of the United States,.." subject tovits juris­

diction and control. In the opinion of Professor Waldock 

this amounts to "an attempted appropriation ,of the actual. 
<• ' * . 

resources and to an assertion of jurisdiction over the sea ' 

bed and^ subsoil of the shelf in respect of the resources." 

Further, in his opinion restriction of the claims to' 

jurisdiction over resources rather than over the seabed itself 

may be because the. submarine claims previously recognised 
f 

under international law have' been claims to exclusive 

rights in particular resources and the United States Pro-
V^clamation may have been .framed as an extension of the same 

principle. Thus it appears that Professor Waldock 
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^-believes that the proclamation is based on 'customary 

international law'. * 

In Franklin's opinion it is not based on cus-

tomary international law, but on what the law ought to be. 

He derives his opinion from the assertions of the proclam-

ation which emphasized what is 'reasonable(and just'. Though 

he argues that reasonableness and justice are recognised 

norms in international law, and their invocation in 

-support of the United States is justified, he says, >'it 

is surprising that the United States did not rely upon one 

or more of the sources of international law in addition to 

. the general norms of reasonableness and justice.^ He argues 

that international custom could have been invoked in view 

of the long history of claPims by coastal states to the seabed 

and subsoil resources referred to above. He rightly 

.concludes with the opinion that "the failure to invoke 

any of the customary sources of international-law in support 

of the 'is' leads to the conclusion" that the proclamation 

either (a) is '.'an expression of what the law in regard to 

the continental shelf would be if other states followed the-

,lead of the United States thereby developing a customary 

international law of the continental shelf, or (b) an 

•expression, as then, of what the law ought t6' be. 

\ 

It is true"that had such a precautionary approach 
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been followed, it would have avoided the future conpu-s"ions, 

which came to light after the proclamations of some other 

states. Later claims, certainly, would have been both 

clearer and more moderate, had the United States based 

its proclamation on, or supported if with,'customary 
* * 

international law. . 

B. Jurisdiction and C6ntrol Versus Sovereignty. 

There has. been controversy over the term used 

in the operative part of the Truman Proclamation which 

reads that the continental shelf contiguous to the coast 

of the United States shall'be "subject to the j«risdiction 

and control" o^^p^United States. Various views have been 

expressed by legal scholars as to whether "jurisdiction 

and control" Is coextensive with "sovereignty". 
• » 

Koretsky, a Soviet writer, commented that the \ 
' • 

term "jurisdiction and control" has been used carefully to 
» -- -

'avoid any possible accusation by unfriendly powers that the 

United States was trying to become a submarine' imperialist." 

In his view, such attempts wer6 generally, but not completely, 
•%& 

105 • , . 
successful. Seiak commented that the "Proclamation was 

"desirous of claiming something less th^a^&fey^sovereignty*', 

and in his opinion, therefore, cl.aimed only the ^'natural 

resources" of the continental shelf and not the seabed and 
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3 •* - . -' •• "• . : .-•- ' 
Subsoil itself. ..He further writes "the territorial limits 

of the United States are precisely the same as before 

September 28, 1945, namely, three marine miles seaward from 
1 C\f\ * * 

the coast." In his view, thus, "jurisdiction and control" 

was distinct from "sovereignty". ,—J • - ' * 

Young, an American scholar, expressing a similar 

view to that of Selak, wrote: "President Truman's Proclama­

tion of 1945 made no claim on behalf of the United States -

to 'sovereignty', 'title', or 'ownership' of the continental 

10 7 shelf." Sir Cec,il Hurst, while commenting on this issue, 

at first agreed that "the text- of the Procfamation does 

not purport to effect any extension of the sovereignty 

of the United States" but later he admitted that the 
/ 

difference between the "jurisdiction and* control" and the 

"sovereignty" is so small that it is almost negligible, and 

it is nothing bu't the question of renaming a particular claim, 

For this he says: 
One cannot read this Proclamation without . 
feeling that within the area of its Continental 
Shelf, the United States is claiming rights 
which are as large as sovereignty... if the rights 
claimed over the Continental Shelf and its 
resource^ were called sovereignty, they would 
be no more extensive than what are claimed in 
the Proclamation. 

108 

x Professor Waldock, another English authority, 

agrees with the later expression of Hurst, saying that 
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* 109 

"the Proclamation looks very like an act of appropriation." 

In the view of Judge Lauterpacht also, "the United, States 

Proclamation was' an assumption of sovereignty over thê  con­

tinental shelf. He wrot.e: 
...while for reasons of .its ponstitutional«law 

• and of attachment to consistency in its diplom­
atic practice the United States may have resorted 
to a terminology intended to dispel the appearance 

° of assumption of sovereignty, it used words and 
assumed powers which in fact have no other result. 

- , i 
Lauterpacht further contends that sovereignty is an "esta'b-

s 

lished term of a clarity transcending that o'f 'control and 

jurisdiction'." Vallat has concurred, saying that 

112 "jurisdiction and control are*tantamount to sovereingty." 

Hurst, writing in the same' article,'.again slightly differed 

with his earlier conclusion that the 'jurisdiction and 
« 

0 

control' in-the United States Proclamation were the same 

as 'sovereignty' and "wrote: • > ' < 

Hitherto it has, I -believe,, been generally 
assumed that the limit 'Of a State's sovereignty 
is a vertical straight line stretching upwards . 
and downwa"rds a:d infinitum from the starting 
point, fife's the Continental Shelf Policy inten-

' ded to,introduce .a new—system? A system under 
• * which"the*"'limits of a Stkte's sovereignty would 

-•- be a line, which made a gj-gantic zigzag...?" 
*"' ' v* / ' j 113 

/ " "• 
•Whiteman agrees with'this view of Hurst. In 

his view, past concepts were no longer adequate for contem­

porary conditions. She also holds the view that the term 

'sovereignty' is the connotation-7 of 'vertical ownership •' 

and "absoluteness1 resulting in exclusive and complete and 
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never partial rights. She further says that perhaps this 

was the reason for the hesitation of the United States 

to use the term 'sovereignty* in claiming the continental 

''114 shelf or its resources. 

Thus we find that this new use of the term in • 
r X 

. - rt 

regard to the continental shelf (i.e..jurisdiction and control) 

led to the establishment of a new doctrine of the continental 

shelf, which became more a part of customary international " 

law in later year's by way of state practices and finally 

became an established principle of international' law, * 
-7 

after it was endorsed by the world community at Geneva 

in the Convention of 1958: > , 

- ' ' ' * * 

C. State Practices'.Pursuant to the Truman Proclamation. 
- » '* • » 

A .number«of other States followed suit with -, 
f . ' • ~ • " - • . , " / 

jclaims closely modelled onthat of the. United States, and , -" . 

among these were ,nine 'British-protected states in the 

115 ' -
Persian Gulf. In addition to these, the''United Kingdom 
\ *& \ 

advanced claims to submarine areas of the -Bahamas- and 

certain other dependent territories on a somewhat different"' 

formula which extended their submarine boundaries to incltlde 

the continental shelf contiguous to their coasts. Aus-

* tralia's claim., though modelled on the Truman Proclamation. 

also requires special reference, for it alone cleanly men-
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tioned sedentary fisheries amongst the natural resources-

of the sea-bed falling under its jurisdiction under the 

continental shelf doctrine. A number of Latin American 

states issued declarations assertingrrights to the contin­

ental shelf and went far beyond the Truman Proclamation. 

The Mexican proclamation asserted control over the contig­

uous continental shelf, describing the shelf as bounded"by 

the'isobath!,. that is, the line joining points at the 

118 ' same depth (200 metres)." Ecuador first issued a decree 
* -

in 1951 which was labeled as relating to territorial waters, 

but which proclaimed sovereignty over the continental shelf 

with ap.recise depth lfmi-t/ of 200' metres of superjacent 
J/ . 1TQ 

waters marking the outer edge. This was subsequently 

^ 

changed in 1952 to be even more precise .and emphatic -

width rather than superjacent depth was specified with complete 

sovereignty. Ecuador also joined Chile and Peru in the 

Declaration of Santiago, claiming sovereignty over 200 miles 

in the high seas and pledged collaboration for the protection • 

' 120 of marine- resources in the area.* Other countries who 

followed the claims with a precise width limUt of superjacent -

waters, were Costa Rica, El Salvador, Honduras, Korea and Saudi 

Arabia. ; 

t * 

Other significant proclamations emanated from 

Argentina and Israel. Argentina issued a decree "concerning 
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A. 

n'ational sovereignty over epicontinental sea and the.Argentine 

continental shelf." It declared the epicontinental sea and 

continental shelf to be "subjecf to the sovereign power of 

the nation." Simultaneously_it states-that "for the purpose 

of free navigation, the character of the waters situated in 

the Argentine epicontinental 'sea and above the Argentine 
* 

Continental shelf, remains unaffected by the present Dec-
121 

laration." Israel's claim is significantafor two reas\ons: 

first, they did not use the term "continental shelf", despite 

its widespread use and instead used the term "submarine area". 

Second, their claim explicitly avoided a definition of ° 

delimitation of the submarine area in terms of 'a precise 

depth or width, and instead used the criterion of the depth 

of exploitability. Although the Israeli proclamation does 

not use the term "sovereignty", no doubt is left from the 

language, which states that-'the "territory of Israel is 

extended" to include the seabed and subsoil of the submarine 

122 
area, 

eignty. 

This clarifies its intentign to claim full sover-

•J 

'-*». 

I:2:iii. From the Geneva Convention pn the Continental 

Shelf to UNCLOS III. 

ThK Geneva Convention on the Continental Shelf. 

The, United Nations Conference on the Law of the 

Sea, held at Geneva from'February 24 to April 28, 1958, 
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adopted four conventions. The last of the four, that is", 
u_ 123 • 

the Convention on the Continental Shelf is being.discussed 

here. This instrument follows~VQry closely, not only as to^— 

substance but also as to form, the text-of the corresponding 

Articles of the draft prepared by the International Law * 
* , -* '• ,*. 

124 Commission on the law of the sea in 19 56. Here,- for the 

purpose of the study on the continental shelf doctrine, 

-the examination of the.Convention is being restricted to 

three expression's x. namely, the' "continental shelf",-

the "natural resources" and the "rights accorded to coa-stal 

States with respect to submarine ar&as contiguous to its 

territory." ) 

Continental Shelf. * . - . 
—-1—^ 

i 

The definition of Continental Shelf in Article 

1 of the Convention reads: 

1 . "...the ferm continental shelf" is used as 
referring (a) to the seabed and subsoil of • 
the submarine areas adjacent to.the coast but 

/ outside the territorial .se'a, to" a depth of 
,2,00 metres or, beyond that limit, to where 
the depth of the superjacent waters admits of 

, the exploitation of the natural resources 
of the said areas; (b) to the se*abed and subsoil 
of sinfila'r submarine areas adjacent to the coasts 
of islarids. . . / 

' 125 
) • . 

This definition was- taken in to to from the 1-956 drafc 'of "*** 

the International Law Commission except that by ah additional, 

clause the same definition was extended to include the 

• • t ' 
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' seabed and subsoil adjacent to the.coasts of islands. The 

definition refers to a depth of 200 metres or, beyond that 

limit, to where the depth of the superjacent waters, admits 
1 ' ' - V 
0 " M A 

of-the exploitation of the natural resources of the sai.d 

area.-This double standard clause of the definition, though. 

• it was also present in the dTaft of 1956 of the International 

Law Commission, was in a* different shape „in the earlier ->• 

drafts of 1951 and 1953. The 1951 draft ° of the Comm-
* ' 1 ? 7 

iss'ion refers to "exploitability" only and the ;19*S<3
> draft 

t _ '• * ' 

changed to a precise depth of 200 metres. Byu1a as the claims 

of .states were bashed on different criteria, it became 

.necessary. for the Commission as we'll as the Geneva Confer-

ence to define the continental shelf in terms broad enough 

/to encompass most or all of the various.claims which had 

been made, 'and more 'particularly because the Commission found 

\ that the varied use of the term "continental shelf" by geo­

logists is in itself an obstacle to the adoption of the geo-

- logical concept, as a basis for legal regulation of the prob-
. . 128 ' , lem. 

/ ' • . > -

The effect of the definition of the Geneva 

Convention on the Continental Shelf was for "exploitability" 
. . . » \ 

clause the necessary control'was presumed to a depth of -200' 

- metres, but for control beyond that point, technological 

129 
- competence was to be-exhibited. ^ The first criterion of 
200 metres was- "derived from the geological concept of the 

7 
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., ' a v e r a g e she l f edge", thoug'h with ah understanding t h a t 
y 

n • f 

/ 

in particular casesthe edgo of the geological shelf may 

occur atf different depths. The exploitability clause . 

was added taking care of the rapidly developing tichnolf 

ogy with an assumption .that in the near' future exp/loit-

- ability will go well beyond the 200 metre depth^ 

* r I 
' ' .This open-ended d e f i n i t i o n attachedSto" d e f i n i t e , 

- * — . -

y .criterion'of 200 metre-depth,* resulted in a vague defin-

-ition. In fact it meant that/if a country had technology 
."-'*• .' * " 

" ,. •' to obtain resources' from greater depth, then it could 
' : ' '• ' - * ' ' ' * - ' ' , ' 

1 - ••'» claim exclusive control over the areas it can exploit, al- • 
'.•'*. ". • M 

'' •' most without limit. In otherwords, the liije-for the ̂  

- ** ' delipilatiqn of4the continental, shelf was left open, to 

.- ' - A be determined by the state itself, according to its 
' • % 

'*. • technological level. This created an absolute ambiguity, 
- ' - j - ' » ' ' 

'"'"•*;• because the definition failed to, provide a' delimiting 

""-.'• "line on a precise criterion. In any case a "fixed" definition 

'•• •• woujd-have been oetter than a "fle^cible" definition. 
' . • * • ' . ' • * ' " > -

• : . > - • • • - . • • • • / - . » • • - • 

,*?•••.•••• "* ' " ' . * v 

' Natural'Resources. s **' ' ' » • • 

The meaning of the express ion "na tu ra l r e sou rce s " 

i s defi?nex3r in paragraph 4 of A r t i c l e " 2 d|fcjyijg) Convention, 

/ ' as fo l lows: . , * "" , 

The n a t u r a l r e s o u r c e s \ r e f e r r e d to in these* 
a r t i c l e s c o n s i s t of ttie**^Kwiexal/and o the r nonr 
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living resources of the seabed and subsoil -
together with living organisms belonging to 
sedentary species, that is to say-, organisms 
Which, at the harvestable stage, either are 
immobile on or under the sea-bed or are unable 

"*~:—7" ..to move except in constant physical contact . 
with the seabed or the subsoil. 

Most of the non-living resources of the seabed and 

subsoil are mineral resources, but the words "and other 

non-living resources'" were adcled so as to include the 

t\ resources such as the shells of dead organisms. On the 

issue of living resources it was resolved on the "basis 

of considerations of legal principles and practical utility" 

133 

that it was .the permanent intimate association of • 

certain living organisms with the seabed which -justified 

giving th^ coastal state exclusive rights in-regard to ' 

such organisms. The words "living organisms belonging 

to sedentary species^ did not cover "all the products 'of 

-'sedentary' fisheries". Thus the .permanent association 
/ 

of some living resources with mineral resources of the sea­

bed and subsoil was considered and the words "organisms ... 

in constant physical contact" were added so that both 

types of resources couid be exploited jointly. 

The Rights accorded to Coastal States with*respect to 

:—fi—^ ^ 1 — — r 
Submarine Areas Contiguous to its Territory. 

. ' Article 2. paragraph 1 accorded "sovereign' 
•i . " 

*. rights" to coastal states for their exercise on the contin 
[ental 

-*J&-
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shelf. The Article reads: ; 

The Coastal State exercises over the Continental 
Shelf sovereign rights for the .purpose of 
exploring it and exploiting its natural res­
ources . ' * ' " ' " , 

133 • . ' -, 

•In the first, draft of the International Law? Commission, . 

the term "control and jurisdiction" was, used "tyhich was, 

however, changed to "sovereign rights"- in the second 

draft of 1953 and remained so in the finalytlraft of 1956. 
* 

The question of the terminology of rights to be given <v .. 

to coastal states in regard to the continental s.helf * 

created an extremely^difficult problem. This was so 

because certain states desired .that rights with ,respect • . 

* \ 
to the continental shelf should affect the legal status 

•* i **• 

• . - . * " . * . * . 

of the waters aboxe the shelf and the airspace superjacent ,. 

to waters. It Was also beGause^of such- conditions that 

some States, including the United States, attempted to , 

avoid the use-of the terms "sovereign rights" or 'saver- ^ \ 

eignty". Subsequently this demand was dropped, when it 

became evident that the legal status of the superjacent - f 

.waters and overlying airspace would remain unaffected 

by the provisions of the Article's, on- the continental,"shelf.' 
7 - h i ^ • - • -• 

The Geneva- Convention on the Cont inenta l Shelf , ^ - , 

was an ove ra l l success ' . Professor Johnson/ a mejrtber of, 

the United Kingdom 'delegat ion . to the conference, whiSt^s. 

admit t ing the success of the Conference-was h ighly c r i t 
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• • * - 4 2 - • - ^ 

) -

,ical" of many of the procedures followed and the preparations 
• i \f\ 

made for the conference.- Professbr Jessup wrote, "There 
•f 

are expectations that the Convention on the Continental 

Shelf may prove to be the most tangible success of the 

137 Conference..." Arthur Dean, Chairman of the U.S. 

delegation to the Conference, commented that "the Convention 

on the Continental Shelf adopted at the Geneva Conference 

represents the' first worldwide accord on the subject and 

„is highly satisfactory." *** This is true, despite the 
- - ' , • * * ' * . . -

imprecise' definition-of the continental shelf, it was 
- . » \ . ' •" • , » 

a" great ,success, for it brought to a great extent unifot-
> t — 

mityvin the law relating to seabed and subsoil. 

B.; The Doctrine of the Continental Shelf: UNCLOS- III. 
1 ' ' * 139 

v ' The 1967 'address of Ambassador P-ardo of Malta, 

-in .the UN ''General, Assembly,* once again questioned ,the • -' 

credibility of the Geneva-Convention's doctrine of the >, 

. continehtal shelf. . Ambassador, Pardo .proposed the declar-

,ation of. the*̂ deep ocean oed as the "common heritage of 

^mankind", beyond the national-jurisdiction, and this ' 4 

was subsequently endorsed by the,U..N. General Assembly 
• - 1 4 0 

in 1970-in the fornupf Declaration of Principles. 
He, then, pointed out the immediate need for a universally 

', • '' 

ted dextrine On the Continental.shelf, which can clearly 
VB-C 

i 

delrmit the, international seabed area or the- area of the 
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"common heritage of mankind" from the area under the 

jurisdiction and control of coastal states. 

The UNCLOS III, which has so far run̂  for eight 

1 sessions, has.produced-four documents. The last of* *l 

141 these, an Informal Composite Negotiating Text, was 

produced in July 19 77, during the Sixth Session. This 

. has, however, boen revise^and amended in parts in the 

Eighth Sessio/i. Tart IV of the I.C.N.T., and the/same 

part of I.C.N.T.'C Rev.l ) \in ArticLi- 76 deals with 

the definition of the continental shelf. Yet this is not 

a -final document, and in particular the question of delimit-

ing the continental'shelf is one of the unresolved Prob­

lems. For the purpose of this study, the relevant prov-

isions of I.C.N.T., different proposals made at-the Seventh 

and Eighth Sessions, and the .revised version of the con-

tinental shelf doctrine, are being discussed. "% 

According to Article 76 of- I-.C.N.T. Rev.l the defin­

ition of the continental shelf is as follows: 

1 • { 
The continental shelf of a coastal state 
comprises the sea-bed and subsoil of the sub­
marine areas that extend beyond its territorial 
sea throughout the natural prolongation 
of its land territory .to the outer edgyof .the 
continental margin, or to a distance of 200 
nautical miles from the baselines from which 
the breadth of the territorial sea is measr 
ured where the outer edge of the continental 
margin does not extend up to that distance. 
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The remarkable change hejre is that the boundai 

of the continental shelf, heretofore in the existing law 

defined by the criteria of depth and exploitability, would 

now be delimited by reference to "distance*4, from, the coast. 

In this changed definition there is complete absence of 

both the earlier elements, depth and exploitability. A 

new ingredient of distan.ce replaced the earlier ones, 

for more precise definition. According to this, the con- . 

tynental shelf of a coastal state extends throughout the 

natural prolongation of its,., land territory to-the outer 

edge of the continental•margin. This,is purely based on 

geophysical criteria,and not on the factors like technology 

Level. .This trend clearly indicates the acceptance and 

recognition of the interests of coastal states. 'Further 

according to I.C.N.T. in cases where the shelf does not 

extend beyond 200 miles, the outer-limit shall be deemed' 

to be fixed at 200 miles from the baselines. This is again 

near a new component in definition based on "distance" 

criteria. Despite the fact that there is a considerable 

departure from the old doctrine, and that this new defin­

ition is composed of constituents based on the need of 

the present-day world, it is'not yet, ,sufj5iciefftly equipped 

to justify the,demands of the "common heritage" doctrine. 

* 

In the Seventh Session of UNCLOS III, two new 

http://distan.ce
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proposals were pressed, with an intention to make it more 

clear and precise, which were subsequently reintroduced in 

amended forms in the Eighth Session. The Irish formula, 

brought'in a new ingredient, a purely geomorphologica-1 • » 

or geological factor, according to which the international 

seabed area was suggested to be delineated by "reference 

to the outermost fixed points at each-of which the thick­

ness of sedimentary rocks is at least 1% of the shortest -

distance from such point to the foot of the continental 
t 

shelf slopes; or, a line ... delineated ... by reference 

to fixed points not more than 60 nautical^miles from the 

foot of • the contipental slope. "144 '• 

Another proposition, that of the Soviet Union, 

presented in the Seventh Session of UNCLOS III,"which w-as' 

subsequently amended in the Eighth Session,*eliminates 

any reference to thickness of sediment in determining the( 

extent of the continental margin. According to this- for:* 

mula,-in no case wbuld jurisdiction over the continental • 

shelf extend "further than 100 nautical miles,from the' 

out£r. limit of the 200 mile economii. zone'.'1 The a'rgument" 

in favour of the Soviet formulation was' that0^^ is easier 

to apply and precise. Those Apposing argued that it--' 

ignored th£ geological bases of the continental shelf 

doctrine. In the Eighth Session, Soviet proposals sugg-

/ 
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ested that>j"the line of the outer limit of the "continental 

shelf ... .must be situated at a distance either not exceed-

ing 100 nautical miles from the line on the sea-bed, corr-
v ' * - . , -

. « esponding to the outer limit of the 200-mile^economic -zone, 

or not exceeding 60 nautical miles from the 2500 metres 
145 

* r , ^^^ isobath, which is a line connecting depths of 2500 metres.'r 

'' <• „ I 

^ TI)is new definition was a combination of the previous, 

Soviet and Irish formulations. 

r . • • 

However, neither of the two -proposals was 

' <• . . * 

accepted and a new compromise formula suggested by Amb.assador 

"Andres Aguilar of Venezuela is the final outcome of the 

Eighth.Session of UNCLOS IIIj yet, it is likely to be amen­

ded before it is finally accepted. According to this 

formulation, wherever "the continental-margin extends 

beyond 200 nautical miles from the baselines from which 

the\breadth .of the* territorial s"ea is measured", it shall 

be;*delineated by "reference to the outermost fixed points 
> * 

* > . " ' • ' ' • " • 

at each of which the thickness of sedimentary rocks is at 
' * ) ' ' ' • 

least II of the shortest distance from such point to the 

"foot or the cdhtinenisa slope, or a line delineated by 

reference to. fixed points no't more than 6D nautical miles 

from, the foot-of the continental slope." So far the 
- y . 

definition follows -the formulation of the Ir'i-sĥ  proposal. 
The significant breakthrough is that the fixed points 

> « 
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drawn according to this criterion: "shall not exceed 350 
* 

miles -from the base line from which the breadth- of the 

territorial sea is measured, or, not ... exceed 100 miles 

from the '2,500-metres isobath, which is the line connec-

'ting the depth of 2,500 metres."146 

The formulation which is the final outcome of. 

the EigJith'Session of UNCLOS III and, perhaps, with minor 

amendments, will be the- product of UNCLOS III, is a precise 

and very comprehensive definition. This is indeed a break­

through in the UNCLOS 11,1 diplomacy. This'formulation for 
r 

the fir,st timex eliminates the vagueness of the earlier 

definitions, by drawing a sharp delimiting line for delin-
» » • » , * «» . 

eatlon of the.national continental shelf from international 

continental shelf or deep sea-bed area,' at 350 miles. The. 

qjd'ality of this formulation is that it is precise and also 

based on geological criteria, which are considered as the 

base's of the doctrine of continental shelf. 

1:3. The Concept of the Common Heritage of Mankind. 

**'' - ' '• t:S:%. Introduction.. ' / *'' - C r f %. Introduction.. 
— T <•——^ 7 * - — 

-JJ&pe 

Although there was a r i s ing concern iri the 

d Nations atubut the world's oceans and the-seabed of 
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the oceans, there was very little general a-wareness among 

the general public of the fact that the ocean floor which 

covers 70$ *of the world's area is the last, and.potentially 

* * / ' 147 

the greatest, earthly geographic frontier yet ungoverned. 

„ This concern was well reflected in a'UN,General'Assembly 

resolution -in 1966^, which recognised "the "need for 

a greater knowledge of the ocea'ns and' of the opportunities 

available for utilisation of their resources, living 

and mineral". It further suggested that the "effective 

exploitation and development of these resources can raise 

•the economic level of peoples throughout the world, and 
* 148 

Jw particular of the developing countries". 

/" ' 

I t was again out (of a •similar concern t h a t the 
: - \ : 

U.S. President Johnson, In r066,-S~aid: 
Under no circumstances, we believe, must we 

, ever allow the prospects of rich harvest and N 
-mineral wealth ta create a new form of colonial 

, competition among the maritime nations. We 
must be; careful to avoid ta race to grab and 
to hold the!lands under the high seas. We 

^ * must ensure that the deep seas and the ocean 
bottoms, are, and remain, the legacy of all 
human beings. 

149 t 

This concern was an outcome of rapidly increasing knowledge 

of marine science and ocean exploration technology. Coun.-
* 

tries both poor and rich were every day becomeing more and 

more concerned due to this race of.marine exploration 

technology. Their fear was that,,if this.race of ocean 
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exploration is left unchecked, it might resfTlt in' a new 

type of colonial race, in this new gigantioLstorehouse, of 

immense wealth. It was with this in mind that on August 17, 

1967, the delegate of Malta,. Ambassador Arvid Pardo, 

filed a note verbale, requesting the inclusion of a supple-

vimentary item on the Agenda of the Twenty-Second Session of 
*} ** 

the General Assembly. The Maltese Proposal was entitled: 

Declaration aikf Treaty concerning the .Reservation 
'̂  Exclusively for Peaceful Purposes of the Sea-
•> „ Bed and the Ocean Floor Underlying the Seas, 

beyond the Limits of present National Juris­
diction, and the Use of Their Resources in 

> the Interests ofr Mankind. —*«^. 
150 

On August 18, the following day, an explanatory memoran-

dum was attached. In this document•> Ambassador Pardo 
t 

for the first time articulated the need for the designation 

of the^'seabed and ocean floor beyond the limits of national 

jurisdiction" as the "common heritage of mankind." Sub­

sequently, he elaborated the issues involved, on November 

1,' 1967, before the First Committee of the General Assembly, 

by his epoch-making speech.. He drew the attention of 

the Assembly to the vast riches hidden on the deep floor 

of the world's oceans which the technological revolution 

was rapidly making accessible to exploration and exploit-

ation, and which did not oelong to any nation. He pointed 

to the danger that military competition might further complex the 

problem. He saw a race developing to carve up the no-man's-
f 

-land of the ocena floor ii^a manner>that,would give rise M 
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to acute .conflict and pollution, and recalled the his­

tory of the African continent. Ambassador Pardo also-

explained'that . the old law of the sea, based on 

the .sovereignty of coastal states over a narrow belt of 

ocean along the coasts, and on freedonfof seas, was being 

eroded, and.suggested that~a new concept* 'the comVon -

152 heritage of mankind; take its place. 
( 

This statement of Ambassador Pardo came when 

some of the jurists were questioning the rush for inter­

national control. Expounders- of this approach, though, 

recognised the existence of a possible legal problem with 

regard to submarine areas beyond the continental shelf, 

advocating delaying the establishment of a legal, regime 

for' those areas. Northcutt Ely, an American exponent of 

this view, surprisingly stated: 

j "... until enough international competition 
and friction develops to justify .the creation 
of some advance licensing system by the 
United Nations, recognition of the flag of the 
craft or other surface mechani'sm from which 
the exploration is controlled sufficiently 
identifies the jurisdiction which ought to have 
plenary „<gontrql pver the exploration arid over 
the exploitation of the resources so discovered.„ 

V .153 

Ambassador Pardo, on,this, rightly poinded out that the 

..distinguished jurist did not envisage the possibility of 

attempts at competitive exploitation'of the same mineral' 
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or petroleum depjfs'its. It was out of such a concern .that . 

Ambassador Panao urged the UN General Assembly to declare 

the seabed 2md subsoil beyond the national jurisdiction 
y ' 154 

as "common heritage of'mankind." 

I:3:ii. The Common Heritage of Mankind: A.Moral Jural ' ' 

or Functional Concept? > .. - '-

A. The Concept of Mankind: Moral and "Jural Meanings and Uses 

'There have -been innumerable instances of the 

use of the term "mankind'' in both general and specialised 

literature. Thus one must f,irst be clear as to the pre-
f V 

* t 

ciŝ e .meaning of this phrase. Here the question is what, 

is meant by "mankind"^ One common meaning expressed in 

different dictionaries is "the totality of human beings 
155 / • 

or race or species." . - As a concept, mankind should be 
distinguished from that of man in general., and it should 

not be mixed up with' "res communis, omnium",- becausjl^it . 

focuses on man as an individual, not on the state as a 

human agency* According to a view on this,'"what J, 

human being meant to the law, including internat ional 

law, is now represented by mankind in the new dimensions 
N ' 

of human aetivity;' the seabeds." Further, "due to the 

fact that most subjects of international law are commun-
' r , *̂» 

ities, it is logical that they should decide to gather in 



t 

- 52 - ' 

a majof^community, inc luding them a l l . " And, j u r i d i c a l l y , 

t h i s i s wha»t " i s c a l l e d mankind, because community as 
" • i . 

a more complete express ion , can only be r e f l e c t e d in man- >> 

k i n d . " 1 5 7 

This concept, though a lex ferenda, has now" 
____ , 

* \ 

abundant precedent in the form of UN documents^ Increas-
* * ' '. 

ing recognition of this new international legal personality 
'/ * • . 

* has .resulted in its application to the deep seabed, for 
* 

the benefit of a'new'subject of "Law, ."mankind". In 

other ways , by this we find,that every such thing .which 

isout of the jurisdiction of states shall be inherited 

in perpetual succession by "mankind", without modifying' , 

the status of the state as international, subject. This 

perhaps- passes the greatest juridical 'sense and adds • 

neV dimensions to customary international law. * 
^ • * * 

- ,* 

' . Although, politically, "mankind" as subject 

-based on humanity appears to be a myth,, "this does not 

prevent .it from being regarded as a subject of law'', 

because it derives its guar'dian fo't safeguarding its int--

'erests from "states and gradually from international • • 
158 '' 

.organisations." 
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•B. The Common Heritage: Moral and Jural Meanings and Uses: 

The term Vcommon", means, according to one of 
' / 

the senses found in'dictionaries, "belonging'to all mankind," 

"alike o^rtp a community" or "to. be sharecL/jointly by all". 

"•-* - .* The^tema "heritage" connotes that which has been 

or may oe inherited or property interests which can5* be 

• *y ° inherited. The phrase "common heritage*, of mankind" 
y * ( ' ^ ' - • 

^ thus, due to its inexactness, is Capable of different 

meanings. And thus different states have treated it 

j.n different categories according to their language and •> 

convenience. - < ^ 

k 

. o 

^ ' For.Chile, the. concept meant "an undivisible 
" : > v (" .' -< • 

' property with fruits that^-can be divided" by all States • 

f -participating in sea-bed resource management., Yugo-

' i slavia traced three invigorating^ elements in it: "comm-

onwealth, common management and common and^just share 
'Tfil ' v*s*v • 

-**"o£ benefits."'10'1' TKenikrairte (U.S.S.R.)' were of the view - . 
'• .that, so long as States existed "with different economic and s> 

| ... s o c i a l Systems" apjd " d i f f e r e n t forms of ownershipl! i t 

i ..' 
* r-

• / was -almost "unrealistic" to attempt to administer a common 

1 '^! ' ' •:'. ' ownership ofi* the seaoed. " The Belgian representative 

V "j , • explained that his government did not recognise'the concept 
&. .'! '. '-. *.»./' *• •' - ' . - ' " " . 

. -•.' •_ f-. 'of fornmon heritage of mankind, though his delegation .Could 
• | . '''*>• ' - ' .- ' . ' ; ' • ' • " . , ' • ' " * ' " * • ' 

\ -, -M*' • • . , • • ' ' . ' . * * • • - . ' . • - * " 
2 • '''•••• . " - . .* 

^y^a**"" *—I »• I 
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easily have Accepted the terms of "common property", 

. "Commonwealth", or "international public domain", because, 
< ^ • ' 

he explained, all these constitute the same,'basic idea. 

Nonetheless, he accepted that "common heritage pf mankind" 

""**• ' ' 163 
-c represents a "moral and political complex of great value." 

Yet another view from the Soviet Union dismisses the "common 

heritage" and maintains that seabed is for the "common 

use" of all States and people, and further asserts that 

.every state possesses a right of access to seabed resources 

- vvin accordance with the principle of sovereign equality. 

Though the "common heritage of mankind" concep\t 

does not appear to be precise in its meaning and use, it 
165 * ' * 

has nearly global acquiescence which places ^t in the 

-category of legal' concept,*&By this the writer does not deny 

that it lacks the "moral" content, rather, in this case, 

arguably, it can be said that the common heritage concept,* 

when coined, was more of a |noral concept. • Its gfadual accept-

.ance by the international community patterned it into a 
' \ { 

legal concept. Tet, for some it is still lex ferenda rather 
, tjian lex lata. °* '/ 

S ( y 
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^ 

However, Dr. Pardo^, who elaborated this concept, 

later explained that he used the term "common heritage of 

mankind" rather than "common property of mankind" not 

because,he had anything against property, and said:. .' 

I don't,express any opinion as to the desir- -
ability Or. nondesirability* of this ancient 
..institution '- but I thought it was not wise <y 
to- use the-word-^property. ,.. Ttoperty is a 
form of power. , Property as we have it from 
the ancient Romans' implies the ius utendi 
et abutendi (right to use.and .misusej^ Frop-
erty implies &nd.gives excessive emphasis 
to just one aspect: resource exploitation and' 

\ ̂  * benefit therefrfcrm. 
^ , '* 167 . 

In his view the content of the common heritage of mankind 

should be "determined pragmatically in relation to 

felt internatidnal needs." He^further points out that he 

visualises "no alternative," than to accept it "to avoid , 

a most serious eacalatjon of international tensions and 

conflicts. ,,168 

\ 

Ambassador Pardo,' nearly fen. years aftervthe 

coining of the term,* clarified the,objectives of the doc- * 

trine at Yaounde in lb79. He says now o£ten "common h'eri-

tage|' is Interpreted to mean "common property" or "common 

sovereignty". In h\s view this.confusion arose because 

thought fit to translate 

French and Spanish as • 

patrimoine comm-un and patrimonio comun respectively," 

thus* establishing a non-existent pond^wtih Roman law and 

the "United Nations s 

the words common heritage 
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modern property law of States. JjJor hijjp it never contained 

the' "ownership" element because this leads to the right 

of division and disposal, * whereas, he-clarified that in 

his government's view, mankind as an "organised community 

of States" could administer and use the area and its 

resources but did not own them. This meaning for his 

•concept he derives from African systems of land tenure and 

170 * the Yugoslav social property concept. 

r 

C. The "Common Heritage" as a functional concept. . 

•' Functional* aspects oi& this concept when examined 

from the view-point8 of its operational force, can be 
0 

categorised in two classes" "value based'.' and "policy 

oriented" though these all have both the ingredients in 
* ' < J 

•• them, but £hey are dominated by either of the two. These 
\ 

are, generally, split up .in five functional themes. They 

* are: (i) the areas designated'as common heritage shall 

;' not. be*'appropriated; (ii) the use of the area and resour­

ces-which\ fall under common heritage shall be carried out 

<&^ . . ' >. -

by a common management system; (iii) there shall be active 

and equitable sharing of benefits derived from ,tne exploit-

* * • 

ation of the common heritage area and resources; (iv) 

the area shall be used exclusively for peaceful*purposes; 

(v) the aj3a shall .be reserved for future, generations and 

'used in a manner to conserve the area for future generations, 
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It . . 

which will continue to use it in perpetual succession. 

V 

Each of these themes will now be discussed separately 
( \ • 

to examine its operative force and the basis of its func­

tionality. 

I. The area and resources termed as common heritage cannot 

be appropriated. 

This theme is value dominated. The value here is 

the "non-appropriation" of the area and its resources. The 

theory of non-appropriation means that the area and its 

resources shall not be annexed by way of sovereign rights 

or quasi-sovereign rights or even under the concept of 

freedom of high seas. This rais_es an obligation on the 

p'art of the world community not-* to annex and appropriate, 

which is common to all. The policy behind this value is 

that the area can be used jointly or by way of the common 

system, for mankind. Where mankind shall continue to use 

the area and resources for mankind", but still not own if, 
""*• 172 

it develops a new concept of "functional ownership," 

••thus formulating a policy in which it prohibits the exercise 

of various kinds of rights unless otherwise permitted by 
< 

*• I ,7 7 

-international law, the area shall vest in mankind as a 

whole, in present and future generations, for the enjoyment 

and use of the area and its resources functional - but 

not ownership - rights would Ije granted. 

II. The use-of the area and its resources which fall 
under common heritage shall be carried out by a common 
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management system. 
A 

This is a policy-oriented functional aspect of 

the concept. This policy is inseparable from the concept 

for it gives the framework of achieving the objectives of-

the concept by way of a national^strategy. It is here 

that the evolution of an international machinery takes 

place. Management is essential, .for without it, eocploit-

ation would b'e chaotic, due to uncontrolled rush of those * 
'• ** * * 

members of the international community who, by accident, 
> ' * '"' 

are -the only ones equipped with, needed technology. 

Mrs Bprgese calis for the establishment of 

this common management system, deriving a close analogy 

from the Convention for the Preservation and Prote.ction of 

174 ' 
Fur Seals of 1911. • She-says that the principle of v 

management of the living resources of the high seas (fur 

seals) should be transferred to nonliving.resourc.es "just 

like living resources were^declared common property resources, 

and that access, development, conservation and profits,. 
/ **. . 

weire *e to be Controlled by the community forfhe,common .good 

of mankind."175 • ' 

* • ' ' • 

III There Shall be active and equitable sharing o-f^benefits -

derived from the.exploitation of the common heritage area 

and its*resources. • . • I 
- i • i * . 

The aspect now in question is value-dominated/ 

http://nonliving.resourc.es
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the .value "being'equality, which in this' context is the value 

of equitable sharing. Not a new concept of value in law 

or international law, but still of great significance here 

• for its application to a new area, which so far believed 

more in exclusive enjoyment rather than inclusive enjoy­

ment. . The concept,borrowed from socialist philosophy, 

tries tO amalgamate two opposite economic sharing theories, 

' / 

., in an effort to prepare a new/blend for the benefit of man-

- kind. The value in this concept,"when applied to the 

common heritage area and resources, gives a new system of 
* t 

- sharing on an equitable basis, thus ultimately demanding 

«a policy f.or its active application. This equitable 

sharing, of j^ourse, does, not restrict itself to financial 

benefits, and it goes- far beyond to the "benefits derived 

from the shared management and shared technology by way 
-I n c > 

of transfe'r of technology."* Perhaps this concept 

can best provide an equitable international order'. 

• ' *"*ss' 

> 

IV. The area s.hall%be used exclusively for peaceful .purpo'ses'. 

Here the aspect i s dominated by a value very 
* 

important and wide in its application - peace. Peace, for , . 

' mankind, is as essential as food and other basic living 

materials. It is a very wide term, but here it is important 
177 to prevent the conversion of seas into "national lakes" 

< 

and avoid fraction a t the in ternat ional l eve l . ' The scope of peace here d»es not end at t h e avoidance of sgahftd 
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related concepts but it goes far further and tries to 

convert the area of "common heritage" into a complete 

frictionless* area - an area of universai/cooperation. 

* • " * * •' 

~ ' '• * 

The policy behind it .is fo introduce complete . 
\ , • « * ' ^ : ^''a**/ 

disarmament in th i s area. Though apparent ly not "^realist ic, v 

s t i l l , a pos i t ive step in th i s d i r ec t ion can be seen in ' 
•fc 1 7 1 8 

the Eighteen Nation Disarmament Agreement, *which pro- ,, 
v • • > . 

hib i t s the emplacement of nuclear and otheV« weapons of / • 
' ' ) - ' - ' 

man's d i s t r ibu t ion on the ocean-floor. This, though a 
• . * 

partial success, is a good beginning in the policy of 
- . f" 

achieving complete disarmament on the international Ocean 
**' * * , ' 

floor. The w-riter does not mean that achieving the policy 

of peaceful use of deep ocean bed is not without challenges, 

but the assertion here is that policy has .achieved* some-
179* » r 

thing. Of course, complete realisation of a policy of 

reservation %-nd, use exclusively for peaceful purpose's is 

vstill an issue of tomorrow. But an* active invplvemont of 

the international community in this aspect is a big force, 

which cannot be deprived of its demand of "peace" at Ocean-

bed in times to come. * 
. . - > . • 

• . < • • , • * • • . 

V(. Reservati9n of the area for fixture generations. . 

"' \f< This aspect,, the last, is value-dominated, and j 

the value is that the area of common heritage sha'lik. be i 
' , . ' *• 

v , ,< ' . •• X . . . • 
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reserved for future generations in a way thaJL>it continues 

N to pass on to the future generations. This means that 

it shall be an indivisible whole, which shall -be the 

"common heritage of mankind" in perpetual succession, 

i.e. never to be changed in nature. 

In order to be used by future generations, 

certainly it needs' to be preserved from damages and its 

ecology"needs to be*conserved, so that it continues useworthy 

in future too. Here, we find that again a policy is needed, 

so tha^ the are^a-reserved can be effectively used by 

generations of tomorrow and so on. The view that oceans 

are indeterminately susceptible to accommodate any use 

and abuse no more holds good. The marine environment 

by nature is delicate, its zoological and botanical 

species cannot persist enough y>^ affray the ever-increasing 

pollution ratev Danger to the flora .and fauna' of the 

.pelagic world needs to« be'averted by way- of a'proper 

framework based on scientific means.. 
\ • * 

\ 

Efforts in this directinn prior to UNCLOS III 

were negligible,- saye for the Convention on the Preyention 

of Marine Pollution by Dumping, and the Convention Pre' 

180 -*" 
venting. Pollution from,Ships. - Perhaps this is a vital --
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ingredient of the common heritage concept so as to keep 

the area worthy of continued beneficial use.' 
> * . 

I:3:iii. Conclusion. 
* * • 

*, The sea-bed. and the-ocean floor constitute 

nearly three-quaters of the land area of our planet. Exis­

ting international law of the sea not only allows but 

encourages the appropriation of this vast area by the few 

who are technically equipped with exploration and exploit-

ation science. The resources on the sea-bed are great, 

equally vast as on the land. The ocean bed is vital ' 

from the strategic viewpoint al'so. Thus it can easily * 

be used for both economic and^Dwrlitary purposes. An& 

by economic use, some c<rtmtries might use tneir "technical 

competence to establish near unbreakable world dominance 

through predominant control over the seabed and the ocean 

oor. 

The concept o.f the "common heritage of mankind" 

is the only viable solution to avert the probable misuse 

of the ocean floor. ,Now, a well-established legal concept, 

is Article 126 of the Informal Composite "Negotiating Text, 

reading: ,'The area and its resources are the common 

182 heritage of mankind."- 'So far, international law of the 

sea has responded well to adjust to the rapidly changing 
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demands'of the new world. .The world community desires to 

reconcile the yawning gap of rich and poor, or developed 

and"developing, as expressed in this new revolutionary 

concept. If successful- in its objectives, the lex ferenda 

of today will make the world a better place for generations 

to come. ' 

~\ 

^ 
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at 212-3| Cocca clearly differentiates between "omnium" 
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that "mankind" has a specific meaning which is wide 
enough to be applied to the totality of human beings. 
For more comprehensive discussion see Stephen Gro 
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icaj, Moral or Legal Innovation," 9 San Diego 
(1971-72) p.390 at 392. 
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Ricar 
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minerals cannot be fre.ely mined. They are not there, • 
sto to speak, for the taking. The common heritage 
ol̂  mankind is a common property of mankind. The , 
commonness of the common heritage is a commonness 
of ownership and benefit. The minerals are owned in 
common by your country and mine, and by all the. rest 
as well. In their original location, these resources 
belong in undivided and indivisible share, to your 
country and to mine, and to' all the rest ... to all 
mankind, in fact, whether organized as States or not. 
If you touch the nodulesrat tKe bottom of the sea, you 
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TI:1:1 International' Spaces and the Use of Analogy:' 
An Introduction 7" ' = '. -

The- legal concepts applicable to the ocean 

floor, air space and outer space' and the polar regions x 

are concerned with particular types of geographic areas. 

They all take into account the special physical charac­

teristics of 'the-, area in question-, the limited forms of-
' - " • * 

human activity beyond national jurisdiction that can 

.be engaged 'in, and the advanced technology required to 

carry on such activities. Although maritime law has been 

evolving for centuries, the law relating to the deep 

ocean bed is relatively new. This sector of the law of 

the sea is, then, contemporary with the development b.f • 

air and space law and the law. of <polar regions1: 
> • 

Legal developments in all three areas are dir­

ectly related to the recent developments in technology s 

which have made all these'areas more accessible in the 

present-day world.1 'Obviously, the growth of technology 

.has generated new perplexities for mankind. The issues -

at stake have been numerous, involving peace, security, 

. sovereignty; economic exploitation and exploration, 

strategic uses' and resource management in the common int- • 

erest of mankind. The present technology has placed us 

at a point where now we realise: 
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the necessity of the elaboration of further » •_ *• 
colnmon rul.es. A generally accepted concrete 
delimitation of national* spaces and inter­
national spaces, ... the maintenance of the 
balance-of powe^; in international spaces, .the 
establishment of new international institutions., 
necessity of adopting"a multilateral treaty on 
international spaces. 

2. 

A scholar as early as 1959 envisaged that 

"agreement on space ... could set a pattern for multi-

lateral cooperation in other space activities." He 

further pointed out that "through their partnership in 

airspace nations can learn the ways of meaningful coop-

3 eration cm earth." This "goal of cooperation was' 

again .stressed through the Outer Space Treaty of 1967 which 

says, "State parties ... shall'be guided by the principle 

of cooperation and mutual assistance." The central con1 

cept behind.all this is the principle of universality, 

or that of "common interest". -As noted in the previous 

chapter,* the latest version of this fundamental principle 

is that, of the common heritage. 

We find the development of similar concepts in 

polar spaces and particularly' in Antarctica, 'rather than 

the Arctic. The Arctic is an area consisting of an ocean 

basin, predominantly ice-covered, surrounded by the land 

http://rul.es
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masses of Canada, Alaska and Eurasia. The'Arctic is 

a strategic area and the" Arctic basin will 'serve as a 

''no-man's - land ' in any future wars." As for the 

Antarctic, British Prime Minister MacMillan, during 

his 1958 visit to Australia, stressed the need for .the 

internatiorfalisafion of that polar region. In the 

'Antarctic, too, We find an element common 'to that of 
» 

outer space and ocean bed areas ,Ahat is, the common ' 
7 

interest of mankind. ^ -

frozen sea and*not a land mass, and thus 
< 

. ana* 

:in~to 

Fpr the purpose of this study only Antarctica 

will be discussed, because the Arctic is ̂ generally a 

egal status 

is more akin~to the, legal status of the hiĝ h sea^. Further,, 

it does n o/, at present,present any^significant problem except 

the quest/ton of its use exclusively for peaceful 

purposes. Antarctica, however, due to.its increased 

substantial value in the recent past, has become a 

question of considerable controversy. Thus it needs to be 

examined, for the possible applicability .of concepts of 

universal nature for its conservation, 'management 
t 

and use in the interests,of mankind. v 

The purpose of this study is to locate and 
• 
" r 

< 
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examine the universality of the new emerging concepts of 

international law. The analogy between the concept of-fthe 

common heritage of mankind,' as embodied in the present 

developing law of the deep ocean bed, and that of common 

interest in outer .space-and Antarctic will give us a more 

vivid illustration^of the, potential utility of the concept 

of the '.'common heritage" of mankind" for governing the areas 

of these international spacers . Certainly, as Jenks has 

observed, "it will not su'ff^ce for us to approach the 
\ 

probrem from the angle of any particular political or economic 
* ' • 8 

system, cultural -outlook, or legal tradition." We have to 
I ' " „ 

approach the common heritage issue with a clear view of 

-present day technology anla its future role in the harmonis-

ation of * conflicting interests^. 

-\ 
* v '* 1 If we exami-rte the three international spaces 

currently under discussion, we find that there are several 

is.sues which, are similar a*nd need the same basic conceptual 

approach.for\ resolving the "problems in. question, though it 

is conceded that these areas also are different in several 
V 

ximportant respects. Yet we find'at least one factor 
y " % 

common to these spaces; the need for fabricating an 
• > • - * 

international pegira'e based either on the concept of 

"common hdrifage of rij&nkind" or on a'Close analovgy. >This 

ari.ses from the need-to promote the use o'f certain values, 

~> 
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which are cherished,by- modern society. It is the 
» 

building, up of a new transnational le'gal orde'r which shall 
i. 

be composed of universally accepted, morally high and 

functionally sound jural principles, vi z peaceful use,r ' 

co-operation, common benefit, sharing of proceeds, and 

as far as possible global management. 

The establishment of the international regimes 

of lthe high seas, Antarctica, and outer space has created 

a basic distinction between national spaces and inter-

national^spaces in modern international law. - This is in 

co.ntragjl to the laws of. territorial waters, national 

M "*v 

sovereignty on land and national air space. The law of 

international spaces is based on a system for allocating' 

je^clusive and inclusive authority over each area and its , 
9 

resources.. Accordingly, each area poses problems 

" N" o-£ delimî -aition and raises questions about the priorities 

of the various base values' involved. In the first part of 

this chapter a comparison is drawn between the deep ocean 

* bed and outej; space and then the deep ofee.an bed and * 

Antarctica.- • * -

11 :1: ii The Common Heritage of Deep Ocean Bed and Outer 
1 . K , ^ _ , . 

* r • * 

Space (including the Moon and other Celestial Bodies ). 

N 

- ® 
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A. The Problems of Delineation: Ah Analogy. t 

f ; • i 

The orbiting of the first' satellite in 1957 was 

internationally/recognised as man's initial penetration 

of "outer space". At this time the existing concepts of 

sovereignty, as expressed in international conventions, 

referred only to a state"s rights in its "air space". 

This indicated the necessity for developing a body of laws 

to accommodate activities in the regions beyond. The 

development of such a bodv- of laws has generated consid-

erable, discuss ion among jurists concerning the distinc­

tions b%tw.e;en air space and outer space. The regions 

superjacent to the earth's surface have been classified 

by scientists according to their various physical charac­

teristics. However, "the legal profession has provided no 

comparable system of identification." 

In the past various boundary proposals' have 

been made - some were based on maximum height attainable 

by aircraft, some based on geophysical or astronomical 

• constants, and some others argued for the establishment * 

of a multiple number of boundaries or zones.^ - Another 

* approach relates the proposals to the aerial conventions. 

For some the use of such words as "air" or "atmosphere" 

in those conventions has functioned as a criterion for 

12 allocating sovereignty. We thus find that with the „ 
r 
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continuous development of technology the limits of national 
V >-

air spaces have been receding upwards. The factor of 

science and technology'advancement is vital and it creates 

new problem"areas'for juristic consideration in revisiting 

the existing laws. * -
y 

The technological factor holds good for the 

law relating to submarine'areas also. Until recently one 

of the criteria for the delimitation of the ocean-bed 

was "exploitability" -t that is, technological competence. 

However, the declaration of the deep ocean-bed to.be 

the common heritage of mankind necessitated the need of 

freezing ever** creeping-limi ts of jurisdiction, on which 

UNCLOS IIP is still working. Similarly, as the deep oce^n 

bed has been .divided into international ocean-bed and 

national .co'fitihental shelf based" on geologicaj. criteria, 

air space and outer spac^ are also now dii&Lded by some 

jurists 'on the basis of the physical characters of the *. 
' K 

, a i r arid outer spaces . Ttiis-'change irv, t rend is ,' e v i d e n t l y , 
' A • . . ' - • ' 

due to t he .never-ending progress of scien.ce and technology. 
»« ' .» 

I t i s the re fore recommended tha t the r a t i o n a l e of delim-
*• 

citation of-international 'spaces should be based on phy- • 

sical characteristics rather .than on technological factors. 

This hew approach Is also viable as a- functional criterion 

of delimitation. 

http://to.be
http://scien.ce


88 
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For the first time the extent of national airspac 

was indicated in the Paris Convention of 1919 on Aerial 

Navigation. According to Article 1 of the Convention, every 

state has "complete and exclusive sovereignty over the air 

space above its territory." Thus the territorial sover­

eignty of every state extended to it̂s superjacent air 
9 

space. The Paris Convention further recognised the terr-'i 

itorial sovereignty of the subjacent-"state over the air 

space above all national areas including both land territory 

and territorial waters: "For the purpose of the' present 

Convention, the territory of a State shall be m^prstood 

as including the national territory ... and the territorial 

waters adjacent thereto." ' '•« 

• This practice was subsequently adopted by the 

Soviet Union in the Soviet Air Law Code of 1935. Article-

1 of the Code reads: "the Soviet Union has complete and 

exclusive sovereignty over the airspace above its territ­

ory." Similarly the United States Civil Aviation Act 

* of 1938 states that"the United States has complete and ' 

exclusive sovereignty over the air space above her territ-

16 * 

ory." This practice was later adopted as a rule by the 

Chicago Convention of 1944 on International Civil Aviation 

Article 1 of this Convention states: "The Contracting 
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States recognize that every state has complete and exclusive 

sovereignty over the air space above its territory." Further, 

in Article 2 the Convent ion 'provides: "...the territory of 

a state shall be deemed to be the land areas and territorial 

waters adjacent thereto under the sovereignty...of such. 

17 ' 
State." Thus, finally, a rule that sovereignty of the 

» 

1 subjacent state extends to the air space above the surface 
' / 
\ of a l l the na t iona l areas was e s t a b l i s h e d . I t was / fur ther 
^ i 
reaffirmed in the Geneva Convention of 1958 on the Territorial 

Sea and the Contiguous Zone. This has been- again reasserted 

in UNCLOS III.18 

It is important here* to note that outer space-is. 

superjacent to both national air space and international air 

space. National air space as discussed above is subject to 

sovereignty, whereas the international air spaces above high 

•seas and polar regions have a similar legal status to that 

/ •' 19 
of high seas and not the legal Status of.deep ocean bed. 

The legal status of outer space is more like the legal 

status of the deep ocean bed. The delimitation of outer space, 

and air space involves the delimitation of national air space 

and outer space and international air'space and'outer, space . 
* 

Art i c l e 2 of the Outer Space Treaty p r o h i b i t s sovere ignty .over 
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21 

outer space, in contrast to the Convention on Intranational 

i 20 "" Civil (Aviation, although it is in conformity with the re-
/ * 

cognition of the freedom of aviation in international air 

space above the Antarctic and high seas. The Outer Space-

Treaty recognises the freedom bf exploration in outer space, 

but does not delineate outer space and air space. The : 

necessity of the delimitation of air space and outer space 

was emphasized in 1970 -in the U.N. General Assembly Resolution 

Nq. 2733. This requested the Committee on the Peaceful 4Jses 
x( ' . ' '< 2 2 
N of Outer Space to formulate a definition of outer space, 
because delimitation of outer space from air-space depends'on 

the definition of outer space. 

The interests of .the subjacent stateSj in claiming 

high limits of national air space is similar to that 'of the ' 

Coastal States in .claiming extensive areas of seabed under the 

regime of continental shelf. Interests of coastal states in ' 

deep ocean beds are b"ased on security considerations as well as 

economic exploitation, whereas the interests of states in 

securing higher limits of national air space are motivated by 

secutiry considerations" only! In contrast to this, the interests 

of the internatio'nal community require low limits of national 

air space. According to Jenks , this conflict of interests 

y 
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is vital in the determination of the limits of national 

air space and outer space. He says that "a sharp diver-
4 

0 

gence of view "concerning both the principle and. its applic-

ation must be. expected between those for whom the primary 

consideration is to secure the greatest possible measure 

.of freedom in space-and those for,whom the primary consid-

er.ation is to. secure a/maximum of national control for 

security or'other reasons." 

Jessup and Taubenfeld are^of the opinion that the 

"...exosphere ... is the limit to which it is possible 

to fly instrumentalities deriving their support from 

the movement of air (or gas) molecules, for'example 
•j 

balloons and traditional aircraft. Such a limit might 
i, 

extend no more than '25 miles above the earth ... It is, 

however, below that at which satellites can ikrbit.for 
• 

extended periods due to the insistant pull of gravity 

and the drag induced by the atmosphere." The lowest 

orbiting "height of spacecraft is 90 miles and the upper 

flight height of aircraft is 25 miles, thus, the limit-

of outerspac'e shall be between 25 and 90 miles. Accor­

ding to physical characteristics air space changes its constit­

uent character in the ionosphere, that is, at the height 

of 50 miles, and goes on up to 400 miles. Thus scientifically 

25 
outer space begins from 50 miles (80km.). 
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The harmonization of the -a^bovementioned two * 

factors of delimitation*is. discussed by McDougall, Lasswell 

and Vlasic; according to them, "the extension of national 

sovereignty to very high altitudes ... would grievously 

interfere with all uses of space, ... a temporary upper 
* * 

• boundary could be set high enough to provide reasonable 
* . ? f\ 

protection for traditional air space uses..." They 

are further of the yiew that the criterion of delimitation 

„ has to be such as to reconcile the interests of an 

international regime of outer space and the national > 

regimes . . .' •g\ 

Here we once again find that it is"the function-

al factors which determine the- airspac^* or ou'̂ er space 
«» - y 

limit. They are likely to increase the limit with the 

development of science and technology. This is quite 
»» 

similar to the exploitability criterion of delimitation of 

the continental shelf of the Geneva Convention on- the 

Continental Shelf. But, as it. was considered necessary 
«• y 

to have a precise and def in i te c r i t e r i o n for cont inental 

shelf de l imi ta t ion , i t i s a lso considered necessary for 

tfdter space. A scholar gives two reasons for a prec ise and 

definite* del imi ta t ion: " . . . the imminent use of the 

space s h u t t l e , which wil l -provide a vehicle for use in" 

outer s p a c e . . . the second i s the^claim of equator ia l s t a t e s 



•r-

93 

27 
to sovereignty over the geostationary vtorbit." Another 

view supports" functional for the definition of. outer space 

and says: "Of the several boundaries between air space'and 

outer space as proposed by the advocates of spatial scientific 
* 

approach, the' most outstanding and the widely accepted one 

is that the upper limit of air space lies at the altitude 
- -r'-. 

where aerodynamic lift is exceeded by centrifugal force (#at 
*" ^ f 

about 84 kilometres above the surface of the earth) and that 

the lower limit of outer space lies "at the lowest altitude 

at which satellites can be maintained in oybit around the 

earth (at about 90 kilometres above the surface of the' 

earth)."28 

. - ' /> 

In the delimitation of^ihe boundary both between 
v- <• 

< • i 
' • ' • * 

outer space and national air space an'd between the deep ocean 

bed and continental shelf it is necessary to choose between 

the "physical characteristics" and "functional" criteria. On-

the issue of delimitation of the deep ocean bed and continental 

shelf, previously both criteria wei?e applied, but due to the 

rapid expansion of technolbgical capability it became in­

creasingly difficult to apply.the "functional" criterion 

("exploitability"). Thus, UNCLOS III is still negotiating to 
« ^ " -29 

change it to a criterion based on physical characteristics. 

v 
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•« Similarly, on the is'sue of delimitation in 
-« » 

cosmic spaces,' there had been a tendency of jurists • 
?v y * 

to delineate outer space from air space on thê  basis- of the 

"functional" criterion. But recent trends show that, 

interpretation of the "functional" criterion is based on 

physical characteristics - that is, the altitude where the 

gravitational pull of earth ends, and where spacecraft 
t -

can orbit around the earth. Now, we find that when jur­

ists "examine the question of delimitation oi: outer space 

and air space, they often look to the need for such delim­

itation and subsequently base their arguments on the 

increasing activities of mankind in- outer space, professing 

that outer space should be used for the common benefit or 

interest of mankind, as is the case with the deep ocean 

bed.. -

The celestial bodies have been dealt with/in a 

somewhat diffe/eiĵ -'manner In the Outer Space Treaty. The 

entire space beyond the airspace of earth is generally 
4 

considered as outer space, including the land'masses of 

celestial bodies. The Outer Space Treaty, Article IV, 

says: "Thfc*" Moon and other celestial bodies shall be used 

by all State Parties A. exclusively for peaceful purposes. 

V >, 
The establishment of military bases, installations and 
fortifications, the testing of any type of weapons and , 
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the conduct .of military manoeuvres on celestial bodies 

shall be forbidden.". But inthe'saie article, the Treaty, 

discussing duter space including celestial bodies, says: 

"State parties ... undertake not to place in orbit around 

* the*.earth any objects carrying nuclear weapons or any, 

other kjinds of weapons of'mass'des truction, .. or station 
*~""" " 30 

such weapons in outer space in any manner." It is 

clear from these that in outer space two distinct regimes 

have been created, onejt deals comprehensively with outer 

space including other celestial bodies, the other deals 
> 

with the regimes of celestial bodies only. Here the 

bodies are delineated from the rest of outer space. These 

special conditions are akin to the conditions in othe regime 

of the deep ocean bed. ; 

B. Area in Question: Outer Space Celestial Bodies and 
, • 

Deep Ocean Bed. 

I. Inclusive Use'. . 

The outer space, including celestial bodies, 
* 

, 'according to the Outer Space Treaty shall be free for "**• 

inclusive use by all state pdrties. According to Article 

1: "Outer space, including the moon and other* celestial 

bbdies, shall be free for exploration and use by all States 

without discrimination of"any kind, on a basis of equality 

and ...,there shall be free access to- all areas of celestia 
31 

bodies." The Treaty further' emphasises that scientific 
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•* 

exploration shall be an inclusive use. 

, r*> , , ' - ' . - ' ' * 
' * * „ ' -.e 

Further, to discourage'and prohibit the possib­

ility'Of exclusive use, the Treaty says: "Outer space 

including the moon and other c&testial bodies, is not 

\y 
subject to national appropriation by claim of sovereignty, 
by means.of use or occupation or hy any other means. „32 

The Tpecial considerations for celestial bodies 
/ - * 

as discussed earlier form a separate* regime for them. 

Therefore, the. limits of use which shall be "inclusive" 

•by its nature shall resenifa^ the regimes of earth's 

international spaces. According to Professor Cheng 

"each planet or star'that possess an atmosphere ... 

has its own airspace,•each airspace being coextensive 

with the corresponding atmosphere. Outer space and 

interstellar space means'space between the innumerable 

planets and*stars, beyond their respective atmospheres 
33 where fhese exist." Evidently, it is clear that for' 

the purpose of the use, the area has been divided and the 

"air space of celestial bodies" has been categorized 

with the celestial bodies. 

•w 

The concept of inclusive use in outer space 

was first encouraged by the .United States when on 

'»* 



>^97 

13 January 1958 the" United States suggested the establish­

ment of an international^'regime -in the cosmic spaces. 

This was followed by the Soviet Union on 15 March 1958,' 

when she suggested .the-elaboration of the principles 
' ' ' ' • 

concerning the regime of outer.space. Both states rejected 

the idea of sovereignty in outer space, thu§ establishing 

the freedom of use, or inclusive use. The rejection of. 

sovereignty was the rejection of the claims of exclusive , 
34 ' ' 

use. 

International law recognises the inclusive 

competence of s'tates in order to secure 'an equitable 

public order in space. McDougal, Lasswell and Vlasic 

. , are of the opinion that, "all the .traditional, technical 

requirements have been-met for establishing a customary 

^^prescription ,that<- aCcess to, and the use} and enjoyment 

.of, outer space are the inclusive .rights of all people ^ 

on the basis of complete equality." They further say: 

, y ' - ' 
"Just as no. single st'a'te lias ever been able to dispose 

of the effective power* permanently to* close the vast 

expanses of oceans to other states' ... so also it would 

appear that no sing 1 estate will be able soon, if ever, 

to impose upon other spates its own comprehensive, exclus-

ive public order In* the domain of space and that the 
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cooperatibn of the many different states will be required 
7 C 

for the most prpducftiye -exploitation of the new resources." 

** 

f 

- .Inclusive -«se and 'competence is necessary 

"because.of our-'concern with the interplay between auth­

ority and control, on^the' one hand, and the surrounding 

* " • "36 

facts of. the 'social, oontext on the other." - By 'way of 

inclusive participation-, use, and authorized control* on' compet 

en.ce, the intention'-is to establish and develop a \ 

mechajiism of community-wide participation and control-

in decision.. This community-wide participation is now 

a well-established principle, and is' already in practice' 

at international governmental organisations, regional, 

groupings.of states, parties, pressure groups and private 

associations. The structure of the future international 

seabed authority is'also based on,this principle, and 

there is a close analogy -in the process adopted for decis­

ion-making in regard to seabed and outer space, although 

a separate machinery for outer space regime ,is yet to-

develop. 
*v 

•The object of inclusive'use is to cultivate 

the opportunity for sharing and shaping of the possible 

uses. This~'thus leads to the establishment of a required 

J 

http://en.ce
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public order in international 'spaces. This is evident in 

both the outer space and the international seabed^ Such types 

of inclusive'use permit participants to achieve t'heir in-

elusive objects by way of special ''interaction structures". 

On this Professor McDougal is of the opinion "that inclusive 

situations embrace enterprisory activities - continuing 

operations - whose -structures of administration are. responsibli 

37 " • ' 
to the whole community." 

II. Exclusive Use 

&* 

Customary>intefnatiohal law recognises absolute 

freedom of use -in ,ou/ter space and on-celestial bodies. -Although 

Customary*' 

of use -in ou/tei 

it is to be exercised as an inclusive use, it also raises the 

issue of exclusive use. . Although space craft"which moves around 

in. outer space is.entitled to do so as a right derived from' 

"inclusive use", the exclusivity of-the Jurisdiction of the' 

state in which the craft is registered is almost unchallengeable 

This exclusive jurisdiction of a'state over its .space craft 

extends also to-the area" in" which it Is operating once it is 

fixed in'orbit. Thus it gi>Aes tb\the owner state a right to 

exclusive use of the area and to the exclusive operation of 

the space craft. This rule is derived from the fundamental 

legal status of space' craft, stations and celestial bodies. 
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Although Article II of the Outer Space Treaty 

prohibits' the exercise o-f exclusive territorial jurisdic-
* > 

tion, Article VII states: _ "A State Party' ... on whose 

registry an object is launched into outer space ...' shall 

retain jurisdiction and control over such object, and over 

any personnel thereof, while in outer space or on a 

celestial body. Ownership of objects launched into outer 

space, including objects landed or constructed on a -celes­

tial body, is not affected by their presence in outer space 
' ' 3 8 

or on a celestial body or by their return to the earth.:." 
r . 

This gives the •right of exclusive use of space craft, 

and on any construction made in outer space or on a cel-

- estial body, to the state of registration of the space A 

craft or the state which constructed such a station. JThus 

we find that although exclusive or sovereign srights in 

terms of territory are denied in the Treaty, exclusive 

rights of" use of its own property and the area covered by 

such property have been granted. 

In Article XII, the Treaty states: "All stations, 

installations, equipment, and space vehicles on the moon 

and other celestial bodies shall be open to representatives 
'' ^ * 

of the other State Parties to the Treaty on a basis of 
39 reciprocity..." The use of the word "reciprocity" 

again in a practical sense gives an exclusive right of 
> • -N 

the use of the area and spacecraft to the state of owner-
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ship ' If a ' state does" ncttr observe the "reciproci ty" J 

principle, the use shal l be Completely exclusive. According 

to one view, 'though no s ta te can claim t e r r i t o r i a l ju r i sd ic 

tion in outer space and on c e l e s t i a l bodies, -"every s t a te 

is en t i t l ed to..exercise ju r i sd ic t ion over i t s space craft 

an d space stations in outer space and on celestial bodies 
„40 

Even in the absence.of territorial juris­

diction in Outer space and on celestial bodies, under Article 

VII of the Outer Space Treaty, every state becomes 

entitled to exercise the-right- of exclusive jurisdiction 

over its space craft and space station's, and thus' 

ultimately its right of exclusive use of the area and 

spacecraft and space station is confirmed.' This exclusive 
* -. ' ** 

jurisdiction over space stations and s£ace craft is applic­

able both on celestial bodies and in outer space. Accor-

ding to one opinion,"this regime of exclusive flag juris­

diction guarantees the freedom of the cosmic spaces. Every 

state is entitled to exercise the fight of the free use 

of the cosmic spaces through, exclusive jurisdiction over 

its space craft and space stations in outer space and on 
-.41 celestial bodies. 

\ 

The right of exclusive use of the area on the 

celestial bodies was first, explicitly referred to in 1962 
* -
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in the Draft Code of Rules on the Exploration and Uses 

of OuteiT"Space elaborated by an expert group of the David 

> ** -

Davies Memorial Institute. It stages that "Stations 
' - ' . / ' * . 

on celestial Is'odies should as sô si as practicable be placed-' 

under the-supervision of the United Nations, provided 

that (a) a state which establishes or permits its nationals 
I 

to establish a manned "ftation may exercise jurisdiction oyer. 

all persons in the station and in the area around it over 

which movement is necessary,'* for the maintenance and use of 

42 the station, ..." The Brussels Conference of the 

Institute of International Law in 1963 also provided a» 

similar provision in its resolution which states: "Subject 

to any .subsequent internation'al agreement, persons using^ 

and occurrences at, any space installation are subject to 

the jurisdiction of the State having established the 

43 installation." • It becomes clear from these two assertions 

that the right of exclusive use will lie with the state 

using the area. '* 

Here it is interesting to noteJ:hat the status 

of the area being used by states on celestial bodies or 

in outer space shall be subject to the jurisdiction of the 

state for exclusive use of the area, but not subject to 

sovereign rights. Here we can trace a striking resemblance 

with the legal status of the continental shelf 
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subject t a J u r i s d i c t i o n and' control of adjacent -.s t a tes . _. 

The adjacent s t a t e nn i t s continental shelf,' -beyond t e r r - ' 

i t o r i a l l im i t s , has the r ight to exclusive use by way 

of ju r i sd ic t ion and c o n t r o l / ^ u t not sovereignty. Sim-
•i 

ilarly the right of exclusive use has been accepted 

for outer space and celestial bodies. Now, another inter­

esting issue common to both is the common participation \ 

in the profits or benefits derived .from the international 

spaces. The exploitation of the continental shelf beyond 

200 miles is taxable and the profit accrued from such 

continental shelf is to be used for the whole of mankind 

or *shall be common to the^hole of mankind. Similarly, 

the Outer Space Treaty in Article 11 states: "State parties 

conducting activities in outer space, including the Moon 

and other celestial bodies, agree to inform the Secretary 

General of the United Nations as well as the public and 

the international scientific community ... of the nature, 
44 

conduct, locations and results of such activities..." * 

Here a common element' of the benefit of mankind and sharing 

of the outcome of such explorations and exploitations is 

indicated.. 

The concept of territorial sovereignty and 
* 

exclusive use overlap.the characterisation of stations 

on celestial bodies. Considering the terra firma nature 



} 

104 -

of celestial bodies, the right of exclusive use to the 

stations on celestial bodies may result in the exercise of 

some effective control by the state owning such station 

over a certain area around its station's. . This is a sim­

ilar situation to that of a ship or station operating' for 

exploration and exploitation of the resources on the'deep 

ocean floor, which is a common heritage of mankind. The 

status of the-ship and the security ione around it shall 

also be subject to the exclusive control and use of the 

4 5 
state owning that ship. , . y 

P 
The next issue, and one of the most important 

involved in the outer space, is8 remote sensing by satellite. 
• • • • ( / 

The right of exclusive use of,the international area 
v 

covered by the satellite lies. w;ith the state of registration 

But*what is questionable here is that the information 

collected by the satellites in outer space by way of exclu­

sive use of the area and satellite should remain under the 

exclusive jurisdiction of the state of registration for 

its exclusive -use. This cfuestion comes up in the light of 

remote sensing of adjacent and belligerent states. A 

state by such remote sensing may cause severe damage to 

the economy and strategic uses of other states. By 

way of exclusive use of such information a state may 

gain leverage over other states.- The Universal Declar-

ation of Human'Rights, in Article 19, stafes that every 
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one has the right" to "seek, receive and impart infor­

mation and ideas through any media and regardless of 

46 frontiers." This certainly questions the right of 

exclusive use of the data or information collected by 

satellites during their exercise of the right of exclus­

ive use of the 'area and station. 

On the principle of exclusive use-or juris­

diction over the area and space stations, Jessup and 

Taubenfeld apply the analogy of ship and aircraft to 

the determination of the nationality of spacecraft. 

They are of the opinion that, "of jurisdiction over the 

spacecraft proper and acts committed on board ... analogies 

from air law and the law of the sea ... may prove helpful 

... nationality would clearly follow registration, as 

4 8 " 

in the case of ships." McDougal", Lasswell 

and Vla'sic are of the view that "unreasonable interference 

with, the freedom of each state to determine, for itself 

the conditions under which it will confer nationality to 

spacecraft, or allowing other states to question and deny 

such conferments, could -effectively preclude many 

territorial communities from engaging in space activities 

49 

and is therefore contrary to the common interest." - Acc­

ording to them, international law does not impose any 

requirement upon states for determining nationality of 

spacecraft and .stations. ' ) 
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However, the same ̂a-urthors agree that the 

nationality determines authority over the spacecraft, 

stations and the afea involved for their exclusive use"*' 

in outer space and on celestial bodies. They say: 

"Claims with respect to the application of authority to 

spacecraft andr events aboard spacecraft'when they are in 

the common domain of space will presumably, as we have 

already observed, closely parallel comparable claims 

made by states with respect to ships and on aircraft over 

the high seas." Cheng refers to such a control on 

exclusive control as quasi-territorial jurisdiction. 

Nevertheless, the'quasi-territorial jurisdiction does 

not amount -to tights of sovereignty, but' it is only the > 

right for exclusive use of the space station, and 
$ 

areas involved/ 
•*» 

V ' 

Brownlie agrees with the necessity of the es­

tablishment of security zones around space stations on 

celestial bodies. According to. his views, "although 

tes may not exert territorial sovereignty in outer 

space, the concept-of exploration and Use will give rise 

tp settlement and the assumption of. certain possessory 

rights, -for example, over landing zones, and safety 

52 zones round the installations." Such a jurisdiction-

will.result in.granting the right of exclusive use in his 

opinion. * -

<* 
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According to McDougal', Lasswell ..and Vlasic, 

"interests in use are exclusive, where they uniquely 

.pertain to one participant in the world community" and 
•r- - *' > 

they further hold the view that "acce*ss to a context of 

interaction internal to one participant is under the 

unilateral control^of that participant." In this, the 
* 

general community, by way of a constitutive process 

""allocates authority to*'a state to act unilaterally, with 

a/minimum of review by others." It is "appropriate for 

tne \ndividual state to pursue its own interpretation .... 

even in application to instrumental it i|esKof other state's.'' 

But they .withold their opinion on the entitlement of a 

state to maximise its special interests. And on this 

they say that "an exclusive competence is allocated on 

the assumption that it is in the Common interest of the 

whole community to have various decisions, managed unilater 
53 ' • 

ally." ' ' .. 

C. Resources-in Question:'Outer Space, Celestial Bodies 

and'Deep Ocean Bed. 

I Inclusive Use'. 

Article 1 of xthe Outer Space Treaty provides 

for the freedom of exploration and use of outer space and 

celestial bodies. "Outer Space, including the'moon.and 

other celestial bodies, shall be free fox. exploration and 

use by all states...'>' Here\,' it is made clear that outer. 

file:///ndividual
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space and celestial bodies shall be free for inclusive 
c 

use (i.e. exploration and use) but the exploitation of 

resources is not mentioned at a 1-1. On the contrary, the^ 

Treaty, in the same article, states: "The exploration and 

use of outer space, including the -moon and other celestial 

b 

bodies, shall'be carried out for the benefit and in the 

interest of all countries ... and shall"be the province 

of all ma.nkind." This intention is further clarified in 

^Article II, which.states :- "Outer space, including moon 

and other celestial bodies, is not subject to^national 

appropriation,. . ." Gyula Gal does not agree with this 

interpretation a%d says that: "It results from the ,re_s 

omnium character that such stuffs of cosmic origin can 

be appropriated by the exploiting'state without acquiring 

sojf^seignty over the, given celestial body." He draws the 

analogy between the status of the reserves o,f outer space 

and celestial bodies*with,that of the fish of the high 

seas and not with the present status of the resources of *-

the deep ocean bed. However, he accepts that "when it 

becomes necessary"by technical - progressf the particulars 

•about the exploration may be regulated by an, international 

treaty, with due consideration to the common interest of 
55 mankind." 

Gal supports his argument"by referring to -the 
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- -Outer Space Treaty: "The moOri and other celestial bodies 

shall be free for exploration and use by all states," and 

says that "for the purpose of scientific research all 

states may exploit any material which- is separable and 

transportable:'1' He further says that the "prohibition 

.- of national appropriation in the Treaty does not mean 
/ . t • 

the exclusion of'the (civil law) property in such^objects, 

"but only refe.rs to the vindication of exclusive rights 

*?'* which would^amount to sovereignty over the celestial bodies 

. *'or parts thereof." He further holds that the "objects 

which can be deviated from their orbits ... could be the 

subjects of exploration - in the framework of the free use 
• 56 

of outer space." > 
• « * 

Ĵ enks questions: "What is the'exact connotation 

of the expression 'by all states' , of the terms 'ex­

ploration' and 'use' , and of the expression 'on a 

basis of equality '-?" In his opinion, neither the Declar­

ation of Principles not the Outer Space treaty contains any 

"specific provision relating to any exploitation of space 

resources which may become possible..." He further sa-VsS 

that these terms and expressions only refer to'freedom 

of use by -all. On the prohibition of "national approp-

riation" he is of the opinion that it be: "regarded as 

applying to outer space and celestial bodies as* such, 

57 rather than their resources." 
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McDougal, Lasswell and Vlasic begin their 

inquiry into the inclusive uses wi'th a view that "certain 

types of minerals might.be made sharable upon one celes-. 

tial body, but non-sharable upon another, depending upon 

various features of the context and expecially upon 

quantities of the mineral available on the different bodies." 
J • i . 

a 

Further they hold the view that "the same mineral might 

be made sharable at one period of time but nonsharable 

at another,-... depending upon ... fluctuations of demand." 

They then go(on to an analysis of the importance of min­

erals and say that "a resource might be regarded as strat­

egic . . . when various factors in the context make access 

to that resource essential to important future' activities 
' 58 

upon the celestial bodies where it isflocated." 

On the Capability of nation statesvor partici­

pants, McDougal, Lasswell and Vlasic compare the situation 

of the resources of space, with-the resources 'of 

the high seas and polar regions,." Most national states, .with 

the exception of very small or underdeveloped states, are 

competent for the exploration and exploitation of the 

resources in those areas,* whereas in outer space the 

competence to indulge in such exploitation. is -Tin}!ted 

at present to only two states. Nevertheless, we still 

find that the demand for inclusive access has been accepted, 

http://might.be
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though there was no equal pressure 'and competence of states 
r « 

in exploration and exploitation capacities in outer space. 

Such an outcome, in the opinion ofthe authors, is because 

"participants realistically recognise their- interdependen-

cies, identify their common interests, and assert all 
/ : '~ -> ' - 59 

their specific claims with a promiseXof reciprocity." 
. * 

This perhaps is so due .to the objectivity'of attaining "a 

minimum or optimum world order'; which encourages inclusivity 

The fact that no single state has been able to 

control the whole domain of ocean resources has been a 

v ital .factor in tfie demand for, and establishment of, 

the concept of, inclusive uŝ e. The expectation of violence 

in recent history has been a further factor favouring 

inclusive use. Exclusive use often results in boundary, 

disputes, and ultimately serious .conflicts of interest. 

McDougal, Lasswell and Vlasic on this further add that 

"the fact that noncompetitive and nonconsumable strategies 

have been possible because of the physical characteristics 

of these resources has been ... an important factor in the 

„60-propWion of decisions recognising inclusive claims. 

The importance of aational resources has led 

to a careful use of terminology in the Outer Space Treaty 
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This Treaty 'reefers jto the terms "exploration" and "use", 

together or sometimes either. It is interesting to note 

that Articles I"and IX of the Treaty-speak about -"exploration" 

only, whereas in all other articles they use the expression 

"explo r ation and use of outer space including celestial 

bodies." Perhaps this is done purposely. Whenever the 

term "exploration'" is used al^ne, the Treaty refers to 

natural resources of the celestial bodies. This is done 

because it is necessary to give the inclusive right of 

exploration in order to deepen knowledge 6% their charac-

ter, chemical composition' and possible uses.. It is the 

"scientific exploration" without which there can b,e no 

possible use of the resources of celestial bodies. 

The scientific exploration of natural resources 

of the Moon, which is provided for by the Treaty in 

Article IV, ".exclusively for peaceful purposes" is being 

carried out by the Soviet Union and the United States,( 

of the samples of moon soil. Further in conformity with 

the spirit of the Treaty, Vie two parties regiilarly pass 

over a certain quantity of* the soil to different states 

for tests . f 

i 
The- term, "use", when applied to natural resources 

of celestial bodies, creates . more perplexities. However, 
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in one of the expressions the term "use" may mean 'that 

the samples of their hatural resources will be used for 

purposes beyond the framework of scientific exploration, 

that is, profit will be made from the resources explored 

and studied. This may also mean, for example, "on 

the spot production of some extremely important materials 

anH. substances necessary for the expansion of activities 

on celestial bodies to get profit." The use of such 

resources for the/>4purpose of scientific research and of-' 

providing assistance in building such ba~s"es or carrying 

out such activities, has to be for inclusive use, othej^; 

wise the interests of such research might be seriouslv jeo 

pardised. 

11 Exclusive Use. 

In the absence of territorial jurisdic'tion in 

the cosmic spaces, every state is entitled to exercise 
* -» -° 

exclusive jurisdiction over its space craft and space 

stations in outer space and on celestial bodies. Article 

VIII of the Treaty of Outer Space confirms this: "A 

State.... shall retain jurisdiction and control over such 

object ... while in outer space or on ^celestial body. 

This exclusive jurisdiction becomes questionable in cer-

tain circumstances, such as, in case of "establishing and 

operating permanent space colonies to coftstruVf solar • 
» . ft ? 

energy conducting satellites," which will be transmitted 

u 
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to earth, particularly when it is likely*that such activ­

ities will be naturally funded. Estr'ode, commenting on this 

issue, while considering the energy as a resource, says: 

In- the first place it is to be hoped that any 
projects for installing energy plants on the 
Moon and in space should be in agreement with 
the spirit of'cooperatinn of Art. I of the 
Treaty of January 27th 1967, even though 
putting these projects into practice may 
require exclusive rights of utilization of 

...'lunar areas . \ t . 
i ; • • 6V"' 

The next question which emerges out of the 

establishment of energy plants on the Moon or in outer 

spa<̂ e is, that when the Moon or outer space cannot be 

appropriated, will the plants working with,exclusive jur­

isdiction on an area have an exclusive right to use the 
«r 

energy resource? Another question- which is of far more <-

impop£?a5ice is whether the energy, generated and transmitted 

by a sp'ace station constructed on the moon, from the 

^sources of. the Moon, should be used exclusively by the 

state having jurisdiction over the craft or-station. 

A state is entitled to jurisdiction ,of craft under the 

Treaty, but were a space station constructed using the 

resources of the Moon, some jurists might term this 
* 

"appropriation" or resources"or "economic exploitation 

of resources". 

Tennen writes that as a solution to energy 



115 -

problems it is proposed to buil4',a "colony in space at a 

location at right angles to the earth and the moon...the 

primary function of the colony.would be to construct the-solar 
^ : 

satellite drafts. The materials for the construction of both 
<• * **- " 

the satellites and colony would be mined from the moon and 

asteroids. This is because the moon contains materials that 

~r 64 
can readily be used for construction." He bases his argu-

< * : . - ' * • * 

ment on Article I of the Treaty',5̂ -hich recognises "the right -

of states to construct facilities and installations on the 

mpon and other celestial bodies." Here will it not be right 

to question that by allowing a state the right to exclusive 

control and use over an area, the Outer Space Treaty sanctions 

national sovereignty without naming it as such?" 

Another question revolves around the meaning to 

be given to the phrase "on a basis of equality". Markov is of 

the opinion that this phrase^should not be construed to mean that 

all states have an equal right to the use of particular areas, 
65 

at least not after the area is being used by another state. Jenks 

agrees with Markov, and writes that "the phrase should not require 

tecnically advanced states to provide less developed states with 

the technological information or economic resources necessary 
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to conduct activities in the particular areas of space «> 
6 5a 

without compensation'.' Vass ilevskaya expresses the same 
44. 

view, saying tha»t "it is possible to come to the conclusion 

that the scientific exploration of natural resources 

of celestial bodies as well as their further use for 

different purposes are not prohibited by the Treaty of 

1967."66 

/ 

The views of various authors vary accordiag to" 

their background, though they do not deny that the resour­

ces are free for inclusive use, they certainly argue in 

favour of some type of exclusivity or protection for the 

- -states who shall be carrying out such activities. There 

is- freedom for "use" and "exploration", but "exploitation" 

^has not been referred to anywhere in the treaty. Thus . 

this freedom is a right for inclusive use,, but without 

interference with others, that is, others shall also 

continue to enjoy the right of inclusive use. A consider­

ation for non- interference with others means, though 
« 

not expressly, a right for exclusive use and enjoyment. 

A very close analogy is found in the resources of\ the 

high seas, but the resources of the deep4ocean bed are 

on a different platform. 

The resources of the deep ocean-bed are the common 

r\ heritage of mankind'and are subject,to "equitable sharing" 
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There is no comparable-provision- in .the Outer --Space 

Treaty of 1967, which only says that the "epcpLoration and 

use of outer space, including the moon and other celestial 

bodies, shall be carried out-* in the interests and for 

the benefit of all -mankind."" However, Article X*of the 

Draft Monn Treaty states that'the natural resources of 

the Moon are, the "common, heritage 43H all mankind." 

If this Treaty is concluded,, the status of the resources 

of the Moon at present-, and' in future of other celestial '** 

bodies, shall also be of the same legal status as that 

of the resources of the deep ocean bed. It is quite 

clear from such types of development that there is a 

strong tendency in the present-day negotiations related 

to international spaces and resources to declare them as 

a common pot, that is, the common heritage of mankind. 
* 

If we examine carefully, we find that in such 

a case rights of an exclusive as well as inclusive nature 

are nearly eliminated. A common heritage of mankind can 

not.be used exclusively or inclusively, because exclusivene-s.s 

gives a type of jurisdiction to one participant. The 

inclusive use gives a right of use to all th'oŝ  who want 

and are capable of exploring and exploiting the area des­

ignated for such use.. Whereas, if we examine the "common 

heritage of mankind" conceptfit means that the area shall 

http://not.be
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* / * 

be jointly explored and'exploited by a commonly governed 

institution, a^pshall lead to equitable sharing*, 

although separate types of regimes and rules 'and regulations 

. in a comprehensive treaty are required for proper manage- ' 

ment of these areas. . 
•a ' 

D. Base' V a l u e s . 6 8 

. *y— 
*v 

I . * Peaceful Coexistence and .Cooperation. 
i 

The basic value -behind such a treaty for 

outer space or for the deep ocean bed is peace through 

cooperation, so as to minimise th'e possibility of friction 

due to conflicting- exclusive interests. In the present 

century we find a tendency in international negotiations 

and agreements to encourage the peaceful atmosphere by 

cooperation and by avoiding exercise of exclusive claims 

in international areas. 

The Outer Space Treaty in Article I states: 

"There shall be freedom of scientific investigation ... 

and States shall facilitate and encourage international, 

cooperation in such investigations." Then again in. Article 

III," a similar assertion is made that "States ... shall 

' carry on activities ... in accordance with, international 

law, including the Charter of the United, Nations, in the 

interests of maintaining international peace and security ., 
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ahd promoting international**" cooperation and understanding." 

Similarly, the I.C.N.T. in a preambular 

assertion says that:' "the codification and progressive 

development of the law, of the-sea ... in the present conven­

tion will contribute to the maintenance of international 

peace and security in accordance with the purposes and 

principles of United Nations..." Then in Article 138, 

while referring, to the general conduct of states in 

relation to the international area, again says that 

"the general conduct of states shall be in accordance ... 

with the rules of international law ... in "the interests 

of maintaining peace and security and promoting,inter-

70 national cooperation and mutual understanding." 

Peace is being stressed in both areJ^as a basic m 
value because it is a necessary ingredient for (""•Jlopment 

policy and existence of the world community. This is taken 

as a part of policy, because no policy can achieve its 

objective without the peaceful coexistence of the worldy 

community. *The social, scientific, and economic de.velopf , 

ment of the world community needs a minimum legal order 

-to help development policies. If measures to prevent' 

conflict or reduce friction are not taken by framing 

provisions for peaceful coexistence, of for the mainten-
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ance of peace, the whole policy will collapse, due to 

•v • 
.^conflicting interests. We find a striking resemblance 

in both of the international areas the dominance of 
A 

thi|(£ value - the peaceful cooperation and coexistence 

of the world community. 

II Disarmament. "* ^ 

The disarmament of international areas is another 

step in_securing and maintaining peace. Therefore, a policy 

po establish disarmament is necessary for achieving the 

goal. The goal being community benefit, policy has to have 

a basic value which'can eliminate the possibility of 

destructive conflict. It is in this spirit that the 

Outer Space Treaty in Article IV prohibits military activ­

ities on celestial bodies: "The moon and other celestial 

bodies shall be used by all states ... exclusively for 

peaceful purposes." The establishment of military bases, 

installations and fortifications, the testing of any 

type of weapons and the conduct of military manoeuvres 

on celestial bodies shall be forbidden." The same article 

for outer space as a whole speaks to the prohibition 

of placement "in orbit around the earth of any objects 

carrying nuclear weapons or any other kinds of weapons 

of mass destruction" and on stationing of such weapons 

71 in outer space in any other manner. 

X 
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Similarly, the U.N. General Assembly, in 

Resolution # 2602' (XXIV) of'1969' stated that "prevention 
t 

of a nuclear arms race on the sea-bed and the ocean floor 

serves the interests of maintaining world peace, reducing 

international •pensions and strengthening friendly relations 

among states." Further, the "prohibition of the emplace­

ment of nuclear weapons and other weapons of mass destruc-

tion on the sea bed ... and in the subsoil thereof would 

constitute"-a- 3<ep towards ... the exclusion" of this area 

A 72 
"from the arms race". * 

The interests of the free exploration of the 

cosmic spaces require special restrictions on the use of 

force in outer space and on celestial bodies. The scope 

of such restrictions constitutes a controversial problem 

of international law,-which provides for the,distinction 

of permitted and prohibited activities in cosmic spheres. 

Jenks, on this expresses his view that "the use of space 

instrumentalities as a measure of missile launch detection 

for warning purposes may be regarded as consistent with 

the exclusive dedication of space to peaceful and scieji-

73 ••' 
tific purposes!' 

McDougal, Lasswell and Vlasic, while expressing 
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their^iews on reconnaissance in-cosmic spaces write: 
s 

"it will not be easy' to distinguish in each case with 

appropriate precision between impermissible and permissible 

coercion, aggression and self defense ... Thus, while many 

may regard space reconnaissance as a vital measure of 

self-defense'against a surprise attack, others may con-
\ 74 

strue the same activity as a -preparation for aggression." 

Although it Is difficult to determine what 

exactly .will'constitute a complete or required disarm­

ament, it can/be advised that persual of such value's 

for the success of a policy in achieving its object 

is necessaryj 

III Equifab/ie Sharing: ' " 

ir I So far the deliberation's in the United Nations 

have ma^e/it clear,.that outer space and celestial bodies 

>r/ the t mus t be u&ed foi/ the benef i t of a l l mankind, and t h a t 
S i v • / ' 

such benefits must be made available to resource and 
' "i / / / . 

// • •• — . 

hon-resource wations a l i k e . There seems to be a general 

.cons<lfesusy-thatf the bene f i t s der ived ' f rom space must be 

<H-silri\)uXe'di aJslwidely afc p o s s i b l e . The " p r i n c i p l e - o f equi ty 
has/b.eeri c a l l ed upon to support the .claims of many na t ions 

I : 

thi'tv a c t i v i t i e s in space be as ex tens ive and as permissive 
' * " ' * . " ' . • " • * ' ' ' 

as p o s s i b l e and tha t exclus ive uses be held to a fundam-
.. " * "" - • 

• * - -.*?&*• * 
' « • » • 
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ental minimum." Further, in addition to these general 

principles, others such as pacta sunt servanda, the right 
' . y 

-to i n t e r n a t i o n a l peace and s e c u r i t y , the r igh t^of self-

p re se rva t ion ,' "and sovereignty ufider the law - are r e l a t e d 
/• 75 • ' to each other." - Th'ey are. significant because in the past 

they have demonstrated the shaping of international, or'der. 

Recently, the United Nations Committee on Outer 

Space in the D,raft Moon Treaty has recommended the de-

claration of the moon as the "common heritage of all mankind." 

Perhaps, the seabed's status as "common heritage of mankind" 

acted as a directive, in.the adoption of this principle for 

the moon too. The application of these principles to the 

emerging regimes of outer space and cel.estial bodies will 

strengthen the fundamental principles applicable to the,use 

and exploration of outer space. Their presence and in­

fluence on present and future space law principles will lead 

to more specificity and precision. Predominantly, their **" 

practice will influence and contribute soundly "in the establish­

ment of a-new world order in space, which shall, perhaps, be 

another regime of international space, parallel to the , 

77. • • regime of the* deep ocean'bed.. 
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11:1: iii. The Common Heritage of the Deep Ocean- Bed 

and Antarctica. 

A. The Problems.of Delimitation: An Analogy. 

At the beginning of the present century, national 

activities were followed by several territorial claims 

to certain sectors of Antarctica. Britain was the first 

to announce her claim on Graham Land by a Letter Patent 

of 21 July.1908, empowering the Governor of the Falkland 

Islands to administer the Antarctic territory on behalf 

of the British Crown. This was followed by another 

Letter Patent of 2-8 March 19JJJ- developing regulations for 

determination of the territorial limits claimed by 

7 8 
Britain in the Antarctic. New Zealand claimed the 

Ross Dependency' by an Order in Council on 30 July 

79 1923, delimiting the relevant Antarctic sector. 

Australia claimed Wilkes Land and Victoria Land, bisected 

by the French Antarctic Sector,.by an Order in Council 

80 " on 7 February 1933. France claimed "Adelie Land, 

between the two Australian sectors by a decree of 1 , 

81 
April 1938. France guaranteed the British- right to 

fly over its sector, and consequently the British recog-
< 

- ^ 82 v 
nised the French'sector claim. ' 

V, Norway, claimed Maud Land by a decree-of 14 Jan-

8 3 
uary 1939. This was supported by both the French and 

British, " presnimably in'"exchange for recognition of the' 
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• 84* British Commonwealth-'s much larger claims." However, 

* 
these reciprocal recognitions gave rise to protests by 

the Soviet Union and the United grates, who refused tc? 

1 / ' 8 5 

accept any territorial claim to Antarctica. - t On 

6, December 1940 Chile claimed a part^of the British 

sector. This claim included "all lands, islands, islets, 

reefs, glaciers,'already known or to be discovered 
» * % 

-and their Respective territorial waters in the sector.M 

« > 

, Argentina, last 'of-all, claimed a sector, including 

par.ts of both the British and Chilean sectors, on 12 
o y 

November 1940. This decree referred to an Argentinian 

note of 14 September 1927 to the -Director of the Univ-

•ersal Postal Union, according to which "The Argentine 

territorial jurisdiction extends in fact and in right 

over the continental area, the territorial sea and the 

island's of Tierra del Fuego and to the polar lands not 

•yet delimite'd."88^y • 

These conflictin^s&i-aims of Chile and Argentina 

were resolved by a Treaty in March 1941 which stated: 

"(1) that a South American Antarctic exists; and (2) . 

that the only countries with exclusive rights of sover-
89 

eignty over it are Chile and Argentina." The conflict 

of three sector claims was filed in the Registry of the 

• y 

International Court of Justice by the Government of the 

United Kingdom on 4 May 1955, instituting proceedings 
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against Argentina and Chile by two separate applic­

ations. However, the Chilean Government on 15 July 

1955 rejected the jurisdiction of the International 

Court of Justice in this dispute and stated: "My Gov-

ernment will confine itself on this occasion to stating 

that ... it is not open to the International Court of 

Justice to exercise jurisdiction in this case." Ar­

gentina followed- Chile on 1 August 1955 and stated: 

"By this present note, my Government reaffirms its 

refusal in most express way with regard to the juris­

diction of this Court and with regard to any possibility 

90 that it should be seised as such to deal with this case." 

The International Court, stating the absence of its 

jurisdiction, ordered the removal of these cases frbmt 

the list on 16 March 1956.91 

These claims to portions or sectors in Antarctica 

have been based on discovery, on occupation, on perfor­

mance of administrative acts including issuing- decrees 

or orders, setting up of post offices, on prior claims 

even^without discovery; continuity, contiguity or the 

92 "sector principle" or a combination of these bases. 

" Discovery was relied upon in the British claimsyand was 

followed by the Australian, French and Norwegian claims^ 

-and to some extent by the Russian claims *for rights to 

93 there "interests". The United States rejected these 
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claims on the pretext of "effective occupation" -and 

stated that they did not recognise such claims "unless 

the discovery [was] followed by an actual settlement 
94. 

of discovered territory." However, Soviet jurists 

rejected the validity of "the principle of "effective 

occupation". Molodtsov maintains that tjie theory of 

effective occupation "is a result of the Berlin Con-

ference of 1885, which dealt with questions connected 
< 

with the plundering division of Africa by imperialist 
95 

states ." 

Several states, including the United States and 

the Soviet Union, have refused to recognise any-claim . 

to territorial sovereignty in Antarctica. Both have 

protested against the French and the Norwegian sector 

claims. Therefore the assertion of sector claimŝ , by 

seven states and rejection by several others is a distinc 

96 
tive factor in the history of Antarctic delimitation. 

\ 

It was under these circumstances ' that, on 22 Aug­

ust 1948, the United States approached the governments 

of Argentina, Australia, Chile, France, New Zealand, 

Norway a$d the United Kingdom with a suggestion that 

a solution for the territorial problem of Antarctica 

be discussed. They proposed that the most effective 

solution might be achieved "through'agreement on some 
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1 9 7 form of internationalization." The proposal did not 

receive a positive response as none of the claimant 

countries was prepared to relinquish its sovereignty. 

This was followed by a reply from the Geographical 

Society of the Soviet Union on 10 February, 1949, 

stating that "no decision on the question of the regime 

of the Antarctic without the participation of the Soviet 

Union can have legal force, and the U.S.S.R. has every • 

98 reason not to recognise any solution." This declaration 

had no legal effect since it came from a body with no 

diplomatic capacity. 

The Soviet Union, on 8 June 1950, circulated a 

memorandum in which it stated that "... the Soviet 

cannot recognise as lawful any decision taken without 

its participation." They claimed their interests were 

based on the following factors: "(a) the expedition of 

Bellingshausen 'and Lazarev; (b) the U.S.S.R. particip­

ation in whaling activities; and (c) the scientific ; 

importance of Antarctica and the nee,d to conduct activit­

ies there, as meteorological observations obtained there 

99 are^also of importance to. the northern hemisphere." 

Although no response was given to this memorandum, the 

importance of the political and military situation still 

remained. The participation of the United States and 

the U.S.S.R. changed this situation radically, by 
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giving a unitary outlook to Antarctica and, geopolitically, 

it was considered as a whdle. This was in fact the 

beginning of the internationalization of Antarctica. 

In 1956, India made a formal proposal for 

inclusion on the agenda of the eleventh session of the 

General Assembly of an item entitled "The peaceful * 

Utilisation of Antarctica." In its explanatory state­

ment, it was state,&» that "Antarctica, a region covering 

6 million square miles of territory, is of considerable 

strategic, climatic and geophysical significance for 

the world as a whole." Howe.yer, due to tire 'lack of 

response from claimant states, India itself' withdrew 

the proposal., In 1958 India again raised the question 

of Antarctica in the thirteenth regular session of the 

UN General Assembly, showing her interest and that of many 

other countries in the meteorological aspects and also. 

expressing concern over the possible world tensions. 
t 

However, on the issue of sovereignty in Antarctica, 

Prime Minister Nehru while addressing the Indian Parlia-
* * 

ment clarified India's position and said: 

Broadly speaking, vi£ are not challenging anybody's 
rights there. There are certain countries which, 
according to them, have certain rights there. 
'We are not challenging them. But it has become 
important more specially because of the possible 
experimentation of atomic^weapons and the like, 
that the matter should be considered by the UN and 
not be left in a chaotic state - various countries 
trying to grab the area. 

102 
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Again this item was withdrawn from the agenda 

of the General Assembly, in view of the fact that the 
* " > 

United States had already called for an Antarctic * 

Conference. 

The Antarctica Conference- was thus convened at " ' 

Washington, on the initiative of the United States, 

with membership restricted to the participants of 

I.G.Y. It concluded the Antarctic Treaty-on December 

103 ' 

1, 19S9. Although it has often been considered that 

the solution was sought outside the United Nations, which 

was side-stepped, this perhaps is not true as the meeting 

was "regional" within the scope of the United Nations. 

In the view of India, "the Antarctic Treaty ... is based r 

s 
on principles to which India ... subscribes." India 
certainly expressed that she would "favour full inter-

104 nationalisation of Antarctica." Mouton, while agree-
• * 

ing on this, commented: # "In Antarctica Treaty, we find '-

a rare combination- of pious wishes fulfilled." -

is • ' 

The international delimitation of Antarctica • j 

— .si'* 

was first carried out by the Treaty of 1959. Article ,' 

II of the Treaty defines the territorial limits of. 

the' Antarctic area: "The provisions of the present shall 
106 < -

apply to the area "south of 60& South Latitude..." Thus , 
* * * * 
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the area covered by thj.ŝ  provision is the entire 

.Antarctic continent, including all its shelves. The 

legal s-tatus of the subsoil and airspace above the 

continent is the same as that of the Antarctic. 

However, the admissibility of territorial claims to 

Antarctic land territory is not satisfactorily regulated 

by this treaty. Article IV(i) of the Antarctic Treaty 

"excludes the probLem of.the admissibility of previously 

107 

asserted territorial claims from the regulation." Art­

icle IV(ii) of the Treaty only prohibits subsequent 

territorial claims. Therefore, its situation around 

the South Pole and natural conditions which do not admit 

effective occupation demonstrate .through customary 
international law the lack of territorial sovereignty 

's 
over Antarctica. 

This raises the- question as to whether in the 

108 

"."absence of territorial sovereignty over Antarctica, 

the'continent and the islands have territorial seas. 

-•'According to Article 1(1) of the Convention on the 

Territorial Sea and Contiguous Zone, the sovereignty 

.of a state extends, beyond its land territory, to the 

territorial sea. The ICNT/Revision I in Article 2 

f also states "the sovereignty of a coastal state extends 

beyond its land territory and internal waters..-." Thus • 

the regime of the territorial sea, being an extension of 
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national land territory, is not applicable on Antarctic 

waters, it being a non-sovereign area. Similarly the 

regime of the contiguous zone also does not apply to 

Antarctic seas. The Treaty, in Article VI, confirms 

this by stating: "nothing in the present treaty shall 

prejudice or in any way affect the rights, or the exer­

cise of the rights, of any state under international 

109 law with regard to the high seas within that area." 

* 

The Antarctic continent without ice would be 

much smaller, and a'considerable portion of West Ant­

arctica would be sea. Mouton expresses his view that 

there is no problem including Antarctic land above sea 

level in the "area" covered by the treaty, and that 

land below sea level which is covered by s< 

ed in the treaty. For him, the .status of ice shelves, 

which are attached to land and float on water, is 

questionable, but for the fact that they are expressly 

made part of the "area" in Article VI of the Treaty. 

Beyond the ice shelves is a belt of drifting ice called 

pack-ice which surrounds Antarctica for hundreds of miles. 

Since the treaty expressly includes only the shelves in 
* v 

the "area" of Antarctica, it is assumed that the pack 

ice is excluded. 

According to Article VI of the Antarctic Treaty, 

and that 

;olid is include 
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ioMoes not apply to hi] apply to high seas and it does not inter­

fere with the traditional freedom of the seas. The 

effect of this Article is therefore to create two legal 

regimes in the area south of 60° Latitude. One regime 

exists in the "area", the Antarctic territory assimilated 

to land where measures of a military nature as well as 

112 
nuclear explosions are prohibited. The other is in 

the Antarctic Ocean, where the general regime of the 

high ŝ eas determines the legal norms. It was left 

uncertain, according to Taubenfeld, due to existing 

controversies over the breadth of the territorial seas. 

The regime of the continental shelf does not 

applV to the Antarctic area. According to the Geneva' 

Convention on the Continental Shelf and the ICNT/Rev 1, 

the coastal state can exercise sovereign rights for 

the purposes of exploration and exploitation over the 

continental shelf. Therefore, according to Kish, 

"the absence of territorial sovereignty* over Antarctica 

precludes the regime of the continental shelf, in the 

Antarctic." Similarly the, international regime of the 

deep seabed applies to the seabed and subsoil of,Antarc­

tic seas. According to ICNT/Rev 1, the internationaP* 

"area" includes the seabed and ocean floor and subsoil 

117 
thereof beyond the limits of national jurisdiction. 
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Absence of territorial sovereignty over Antarctica and 

application of the status of high seas to Antarctic 

seas means that Antarctic seabed and subsoil form a 

part of the international seabed "area". 

However, the pending'question of territorial 

claims, which were already, as it were, frozen, by 

Article IV of the Treaty: "Nothing contained in'the 

present Treaty shall be interpreted as ..* a renunciat-

ion_by any. Contracting Party of previously asserted 

rights of claims to 'territorial sovereignty in Antar­

ctica ..." questions the validity of the arguments 

raised in favour of the status of the Antarctic con­

tinental shelf or seabed as free of territorial sover-' 

118 eignty rights. On the contrary, after the signing 

of the Antarctic Treaty Argentina, Australia and New 

Zealand have enacted legislation permitting the=exec-

utive to extend the exclusive economic zone of its 

Antarctic claims to two hundred miles, under the pre-

text that it is an enlargement of existing claims. Thi 

is clearly in'contradiction of the provisions of Articl 

IV of the Treaty.119 

In another scenario,* assuming that Antarctica 

is an international regime itself of land mass, and 

a regime is authorised to exercise its jurisdictional 

powers for conservation and management of this area 
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and its resources. It is quite likely,that such a regime 

will demand functional jurisdictional zones to help, 

manage and conserve the regime. Therefore, such a 

condition will once again raise the question of delimit­

ation of the high seas of Antarctica from the Antarc­

tica regime. Two further issues are thus raised: how 

to determine the continental shelf from the actual 

geological prolongation of land mass or from the 

ice shelves. The inclusion of,the ice shelves in the 

Antarctica "area" will cb*n*ceive serious problems for 

delimitation also, because it will not be in conformity 

with the geological basis of the concept of the contin-

' , , n r 120' ental shelf. 

B. Area in Question: Antarctica and the Deep Ocean Bed. 

- "6-
I Inclusive Use. * " 

* 
The issue of the area i>n question needs- to be 

considered against the background of historical claims • 
: , -' -

laid to the high seas and to various sectors.of Antarc- * 
' * -. * *•'$ 

tica. Except for the claims made between 'the eleventh -

121 ' *" ''" ** "f 
and sixteenth centur ies , - the hi$h„seas, including "y 

the deep seabed, had always been free £or use:̂ 5y use>**>y all. 

On the contrary^Antarctica, ever since the declaration' 

of claims on various sectors, has never been made open "-

to the world for inclusive use.. The Antarctic Treaty ™£Z 
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J is a "step towards "declaration of this area as free for 
•«\ / ' ' ' . " 

,- u ' "inclusive u>e" but'limited membership of the Treaty 
4 • * o * % 

f ° " - *, #\ 

signatory group prevents global participation in inclusive 

use,.although it is conceded that the Treaty encourages 

'the inclusive participation of all signatories to the 

Treaty. However, the fact that"the Treaty was concluded 
• * 

among 12 nations, of which five states had no territ-

.ojrial claims' in the area, is a good precedent to begin 

with, for, the complete internationalisation of the 

area., ' " 

$ 

Acceptance by the seven claimant states of 

. the interests of five other states is a clear indie-

ation of therre~adyness (though not complete) of the claim-

ant state's-to accept the principle of inclusive use. * 

Another fact,.namely that the treaty was concluded* 

; without global participation or through the forum of 

-the United Nations arguably indicates.that the interested-

stajtes. were'keen fori an immediate solution to the problem 

and therefore were reluctant to increase membership to 

global level. Withdrawal <£f the claims of India-and «-* 

*• others to participation in the Antarctic negotiations 

was not a withdrawal of the interests of the rest of the 

•/'•world, but was done with an intention of helping the 

proceedings to reach completion in the minimum time. 

"& 
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It is to be noted that even after the conclusion of the 

Treaty, an Indian writer expressing the Indian standpoint 

wrote "India would favour full internationalisation of 

122 • Antarctica." 

The abovementioned sector claims comprise the major 

area of the Antarctic continent,- although a considerable 

area has not been claimed by any state. The unclaimed 

area is therefore undfoputably open for inclusive use 

but'only of the signatories of the Antarctic Treaty. 

In the absence of the Treaty, the area would have been 
123-

open for the whole of mankind. 

v . The United States and Soviet* Union never recog-

nised any claim to sovereignty in .Antarctica,- in spite 

of the fact that these two carried out the major- part of 

antarctic exploration.' Therefore, joint American- ' 

Soviet "opposition^to Antarctic sector claims indicates 

the failure of territorial sovereignly to Antarctica in 

customary international law." Three other contracting 
» 

parties to th'e Treaty, Japan, Belgium and South Africa opposed 
t ' 

sector claims. Similarly, the four acceding parties,. 

land, Czechoslovakia, Denmark and Holland oppose sector" 

124 • 
claims. The tendency to renounce territorial claims 

J 

thus indicates gradual elimination of sector claims and 

furthers the\principle of inclusive use. 
« . • . i > 
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An actual problem could be created if a norr-

signatory country were to be engaged in the region and 

affect the Treaty objectives. It is obvious "'that if 

third parties observe the provisions of the Treaty, no 

problem will be created. However, in case of .^activities 

being undertaken in the area not in, conformity with the 

Treaty, contracting parties would have to analyse the 

measures or steps to be taken against the non-contract­

ing state: Article 3QII of the Treaty has a provision for 

accession, and allows a third party inclined to engage 

in activity in the area to accede' to the Treaty.. Art­

icle' X, specifically providing for such a. problem, states 

that the contracting parties will "exert appropriate^ 

efforts, consistent with the Charter of the United Nations, 

to the end that no one engages in any activity in 

Antarctica contrary to the principles or purposes of 

125 the present Treaty." 

./ 

' To conclude, a tendency for inclusive usê -of -

the Antarctic area is increasing, and this area' may be 

regarded as of the nature of res communis omnium. The 
«5> 

seabed has been accepted as the common heritage of mankind, 

bjsrtv.Antarctica has no such status. The seabed, by virtue 

of this status, is not free for inclusive use but is • "< 

to be managed and used Jointly, whereas Antarctica is 
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free for inclusive use to all contracting"parties. Other 

parties may join the Treaty to participate actively in 

the. inclusive' use of the area. The development of a 

• regime is common to both the international spaces.. 
- > ' < 

However, the seabed regime is being formed^JLn the ongoing 

UNCLOS III) with very comprehensive provisions for use 

of the area," whilst Antarctica has yet to develop! such 

an elaborated body. It is to be noted,.however, that 
** t n t 

Antarctic Consultative Meetings are working as a leg­

islative body to formulat.e a better and more comprehensive 

• • regime, for Antarctica.. 

II Exclusive Use. 

The states with sector claims have not protested 

'against foreign stations and expeditions in their claim­

ed Antarctic sectors. Many states who are 'party to the 
, * . »• *- » 

Treaty are Operating such stations and,expeditions in 

^ * ( sectors of other states. Moreover, non-contracting 

states are also engaging in such activities, without ' 

previous permission, or subsequent approval, by tne sector , 

claimant state. This practice of states indicates the 

absence-.of sovereignty or territorial jurisdiction in 

Antarctica. The United States, in conformity with* the 

\ provisions of Article II of the Antarctic Treaty, "have-

established the Amundsen-Scott Station on and around the 

South Pole," thus covering the area of all seven sectors.' 
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The United- States "have exercised exclusive jurisdiction 
< 

over this station and none of the seven sector claimant 
c 

V 

states h/s even attempted to exercise territorial 

jurisdiction over it. Therefore, "in*--the absence of 

territorial jurisdiction, the state \owning such a station 
. . . . . . 

or * carrying- out expeditions is entitled to exercise its 
jurisdiction for-exclusive use of the area covered by 

127 its stations or expedition activities." Under the 

/ ^ * 
geophysical and climatic conditions/In Antarctica it is 7 
not possible to exercise permanent and effective control. 

I 

The extent of control over the area being used for 

stations or expeditions does no-t qualify the requirements 

of territorial jurisdiction, and therefore it is only a v 

privilege to' exercise exclusive control and jurisdiction 

for the period in which the activities are being carried 

r 
out.- This exclusive control or jurisdiction automatically 

ceases, with the termination of'-activities in that area. . 

f 

For the protection of the stations and the 

activities being carried out by them', it is necessary 

to provide thoflk with a security ?one. This is in con­

trast to the freedom of Antarctica, which requires that 

the area for such security zones- should be limited 

Therefore, although a security zone is permitted., it has 

to be limited according to the requirements of the station 
j • 

file:///owning
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or activity. Anthority to use this limited area, though 

it creates rights of exclusive use, does not imply that 

the state will develop territorial rights. 

, ; . •' This Situation is very close in analogy to 

the submerged installations andships operating on the 

seabed. Article 5 of the Declaration of Principles of 

1970 declares that: "The area shall be open to use ... 

by the states..." and imposes a restriction on determin­

ation of the extent of rights to be granted for the use 

of the area. The Declaration on this in Article 14 

says: "Every state shall have' the responsibility to 

ensure that activities in the area, including those 

relating to its resources, whether undertaken by gov­

ernmental agencies, or non-governmental entities, or 

persons under its jurisdiction, or acting on its behalf, 

shall be carried put in conformity with the International 

regime 
,,128 

The establishment of installations on the 

deep seabed necessitates the exercise of exclusive juris­

diction and control over the area covered by such install 

ations or activities. Further, such installations for 

th<Hr security require a security zone around them. Revis­

ion 1 of the ICNT clarifies the legal status of such 

installations and safety zones, in Articles 259 and 260 
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s * 

respectively. According to Article 259 the legal status 

of "installations or equipment-... shall not have the 

status of islands or possess their own territorial sea." 

Article 260 permits "safety zones of a reasonable width 

not exceeding, a distance of 50D metres." And the sjime 

article further provides that "All states shall ensure that 

129 such safety zones are respected by their vessels." 

These provisions, apparently, allow the state owning 

such installations to exercise exclusive jurisdiction and 

control-over the area covered by such activities for the 

purpose of such area. Thus the rights acquired by 

a state for activities on the seabed,are similar to 

the rights acquired by states engaged in various activ­

ities in Antarctica. 

At Canberra, on 24 July,'1961, the first-

Antarctic Treaty Consultative Meeting unanimously approved 

'Recommendation No.i-9 which states "Governments [will] 

adopt all adequate measures to protect tombs, buildings ' • 

or objects* of" historic interest from damage and destruction.". ~ 

The fights derived from this recommendation permit 

the states to exercise exclusive control .and jurisdiction 

over the area covered by its historic sites, to preserve 

and protect them. Later, at Santiago on 18 November 1966, 

the fourth Antarctic Treaty Consultative Meeting formulated 

a new regulation according to which "the Government of a 

I 
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country in which a tourist or other non-scientific 

expedition is being organised" shall be required to 

"furnish notice of the expedition as soon :as possible 

through diplomatic channels' to any other. Government whos.e 

station the expedition plans to visit."' This provision 

manifests the authority of the state whose station the 

expedition plans to visit to refuse the facility of 

expedition to visitors. Article 3 of the same recommend-

ation further states that "Such permission be withheld 

unless., reasonable assurnaces are given [for] compliance 

with the provisions of the Treaty, the Recommendations 
i 

then effective'and the conditions applicable at stations 

. "» 13-1 to be*visifed." .This provision once again demonstrates 

the,right of exclusive jurisdiction and control over 

the area under the control of the state owning a station. 

. ^ 

" \ 
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C. Resources in Question: 'Deep Ocean-Bed and Antarctica 

Inclusive Use 

Tb.e problem of resource exploitation in the present 

Antarctic Treaty region has not been dealt with. The "basic 

problem with resource exploitation is that it raises the . 

question of territorial sovereignty. The Antarctic Treaty 

had been successful in dealing with the issue of scientific re 

search in,the area, because it did not involve the issue of 
t 

title. However, Antarctic resources are on a different 

footing, mineral, petroleum and living resources involve the 

issue of title. Different views have\been expressed by dif-

.ferent people. Dr. Robert E. Hughes, U.S. representative to 

the 8th Antarctica Treaty Consultative Meeting on 12 June 

1975, clarified the U.S. stand: 

"Those\ countries who do not recognize 
claims to sovereignty would surely 
have to assert the right to commence 

- mineral resource activities 'at their 
will...Those who have made claims to 
sovereignty would contest that view."1-^2 

- Although in his statement Dr. Hughes only refers- to 

minerals, this could cover all-the resources of Antarctica. 

Arguably, he intends to clarify that"in the absence of 

sovereignty, resource exploitation is possible, save for the 

Treaty prohibitions. Me indicated that the resources can be 

exploited inclusively by the states involved. 

Prof. Jenks in 1958, before the conclusion of the 
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Antarctic Treaty, while commenting on mineral resources^ 

suggested an inclusive system of resource exploitation anc 

wrote: 

"This may make it less' difficult 
it might otherwise be to secure 
flient upon arrangements requiring 
seeking to prospect for or explo 
mineral'deposits'in the Antarcti 
ffnent to"hold a concession, lea 
license issued under an internat 
scheme. Such a scheme might 
.of a number of forms...[i.e.} 
•mineral deposits in Antarctic 
vested in the United Nations or-
appropriately constituted specla 
national body»..Still another po 
would be that,, the question of t 
similarly reserved, certain desi 
states, or more generally stages 
authority at any particular time 
part of the Antarctica continent 
regarded as mineral authorities 
to issue prospecting licences an 
cessions', leases or licences for 

. traction'ofi minerals...Condition 
issue o-f concessions, leases and 
and conditions to be.complied M 
those holding them, would be tea 
uniform and would be based oy in 
rules."133 

some 
1 inter/-
ssibility 
itle b/eing ' 
gnated (-
exetcising 
in any 
, youId be 
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d/con-
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licences 

th by' 
sonably 
t e rn'a t i on a 1 

Evidently Jenks suggests thajt in, all the possibilities, 

inclusive participation of claiment /tates is necessary and 

when he recommends "uniform conditions based on international 

rules", presumably he contemplate/ that an international regime 

be created based on the principal o*f Inclusive participation 

and according to the needs of me special nature of Antarctic 

continent. Even though the pr&blem "of resource exploitatio/i ' 

has increased substantially ig these twenty years, the, theory 

of Jenks still holds good. Tfie new scientific and technological -JT 

N * 
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know-hbw*has acquainted us with the vast potential resources 

134 •' • -

of Antarctica. Although Antarctic Treaty does not deal 

with mineral' resources, they haveibeen constantly a subject of 

co'ncern-in the Antarctica Treaty Consultative Meetings since 
135 -

the seventh consultative meeting was held in 1972. 

^. The U.S. Antarctic -policy which was favouring an 

"international approach" earlier, gradually changed to "free 

access and non-preferential rules applicable to all countries 

and nations for any possible development of resources in the 

future". This change in the U.S. policy, evidently is due to 

insecurity of oil supply, particularly when the U.S. imports 

511 Of its oil consumption. Involvement of non-claimed 

states in the Treaty and the length of their connection with 

the Antarctica now qualifies them to. assert that their interests 
t 

in the area are now vested. The tendency on the part of non-

claiment s'fates to stress for internationalization or free '' 

access raises two questions: (1) internationalization of 

Antarctica including its resources will lead to the formation 

of an international regime which shall be closer to the regime 
/ 

of deep ocean bed with common heritage of mankind status; (2) 

"freepaccess", will be limited to the'contracting parties and 

thus entitling them to go in for inclusive use by way of 

inclusive competence and participation. 

- - j . 

*- Alexander,, while examining the viability of inter-

nationalization of-the Antarctica and repjtying to a proposal" 

for "assimilation of all or part of the Antarctic Treaty area-
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[in the] sea-bed authority", writes: "the incorporation o.f 

Antarctica into the common heritage concept at UNCLOS-III could 

137 
result in the collapse of those negotiations." Perhaps 

this is correct as some of the Antarctica Treaty members may 

withdraw from the UNCLOS-III negotiations. However, if we 

examine the concept of internationalization, and. its possible 

applicability to Antarctica, we find that internationalization 

will mean the conversion of present Antarctica to the common 

heritage status. The common heritage status is not likely to 

permit either inclusive or exclusive enjoyment of. the re­

sources. The right of control in such a case will vest with 

mankind as a whole. Although this approach is good and serves 

the whole of mankind, it is not feasible until the reconciliation 

of sovereignty claims of some states in sectors of Antarctica. 

The latest U.S. policy of "free access" is similar to 
' r 

that of an earlier suggestion of joint Antarctica. For the 

success of "free access" policy participation in Antarctica 

resource exploitation will have to be restricted to the con­

tracting parties of the treaty. These contracting parties can 

form an organization with limited membership. Such proposals 

have earlier been termed by Jessup and Taubenfeld as a 

"condominium" and Alexander, writing in 1978»termed it as "Joint 

Antarctica Sovereignty" in his "recommended approach" for 

Antarctica resource solution. This is perhaps the most apt 

approach for inclusive competence and is more feasible under 

the present circumstances, when claiment states are not pre-

,. pared to relinquish their sovereignty claims. However, the 
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use of the word "sovereignty" by Alexander in his term 

"Joint Antarctic Sovereignty" will create a new kind .of 

sovereignty, particularly when existing claims of sovereignty 

have not been recognized by some contracting parties and 

several non-treaty stafes. y* 

Acceptance of .the terms of "Joint Antarctica, .' 

Sovereignty" by*"claimant states will thus mean that they are 

parting with'some amount of sovereignty, which will be trans­
it — -

ferred to non-claimant contracting parties, who do not at all 

believe în any type of sovereignty in Antarctica. Therefore, 

careful examination of this term means that such a terminology 

will perhaps never he acceptable to any of the contracting - -

parties. Another complication which perhaps' the word "sover­

eignty" might precipitate is that creation of any kind of 

"sovereignty" in Antarctica, will qualify it to have a territorial 

138 
sea, and thus also other functional zones including a con­
tinental shelf subject to the jurisdiction and control of 

"Joint Antarctica Sovereignty". These might perpetuate serious 
ft 

impediments in the way of the functioning of seabed regime and 

thus lead*to -rejection of such a concept for Antarctica by the 

rest of the world. Therefore, although inclusive use is a 

viable solution at present, it should not be coupled with the 

addition of new sovereignty rights,'irrespective of the fact 

that such sovereignty rights shall be exercisable inclusively. 

Inclusive participation among contracting parties at present is 

recommended with a view that it does not create any new type 



- 149-- . , a 
of claims and thus with the time under the changing world 

public opinion and needs, will keep a room open for complete 

internationalization of Antarctica. 

r 
Exclusive Use: ' v 

The Antarctica Treaty has no provision for commercial 

activity in regard to resources. Competence of contracting 

parties for exclusive use or access to resources will ohce 

again raise the question of sovereignty. The United States is 

of the view that mineral resource activities would fall within . 
i 

* J 

the peaceful purposes permitted in accordance with Article I 

of the Treaty. However, according to a contrary view:-

"Any action aimed at commercial ex­
ploitation of mineral resources would 
be contrary to the purposes and objectives 
of the Treaty and therefore should be 

. considered a violation of the Treaty if 
undertaken before the consent' of all con­
sultative parties."139 

• s 

Perhaps, it is correct to point out that in the 

absence of specific provisions in the Treaty exclusiye enjoy­

ment of Antarctica resources is not viable. Existing inter-

national law dcfes not provide any easy solution to territorial 

disputes in-the Antarctica. The question of claims was not 

resolved in the Antarctica Treaty and nor has it "freezed" them 
. - t* 

140 j as is often asserted. Article IV CI) of the Antarctica 

Treaty clear,ly says that.the Treaty shall not be interpreted as: 

"a renunciation by any contracting party op previously asserted 

141-rights of claim's to territorial sovereignty in Antarctica." 
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x 

Careful consideration of this Article and other,provisions of 

the Treaty reveals that the rights of exclusivejaccess to re-
" V °'' ' -= 

sources o"f t^e calimWt states were neither seized nor-frozen. / 
^ . / ' /, 

Rather it will b-e apt to suggest that the rights of excl![usivpe> 
' /- < 

access were/ suspended temporarily and Left ope» for futuî e 

discussion/. / /*\ 

The- subject of Antarctica livihs resources was/;rai%e'd 

in 19 75 by Norway at the Eighth Consultative Meeting held in 

Oslo. However, in 1975,* the Meeting7 could not go beyond the 

/ " Lr ' I 
agreement thâ t the "Consultative Parties would broach/the sub'-
ject and would as.sume their special responsibilities on, the / 
1 \ 7 ** 142 ' / • ' >' 
preservation of rsiych resources','. ' Th""3b& issue wâ s again , 
considered in 19 77 at London at 'the Nirfth Consultative Meeting 

/

•*- . * 

a Treaty,©which adppted recommendation IX-2. 
/ . "> * ' <" • s<~ 

,Th'is recommendation in Part-Ill, Establishment of a Definitive ' 
/ ' • , ' ' ' 

CoHrseryation/Regime, proyision 3(a) again clarified that "the 
provisions' of Article j'V of the Antarctica Treaty shall not 

• - / * 

* ' *T A 1 

be-affected by the regime." u This trend in discussions eleafr-

ly indicates, that the claiment states in contracting parties 

are,not-yet prep'ared to. conceed their right'of exclusive access; 

and the title'of Part III of Recommendation IX-2 only deals 
r 

with the conservation and not exploitation of'the living re­

sources i In 1978 the Second Special Consultative "Meeting of 
- 144 

the Antarctica Treaty held discussions'in -three stages, on 
* * i , * *** • 

the di*aft convention of the Antarctica living resources. 

However, the issue of living resource exploitatioi) yas not 

' ' • • • v- -' ' " 
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discussed, and still remains a problem of the future. 

The subject of exploration and exploitation of 

mineral resources was for the first time discussed in the 

Sixth Consultative Meeting in 1970 held in Tokyo. The issue 

l \ t 1 was reSsOnsidereM a\t the Seventh and Eighth Consultative. 

Meetings in 1972 at Wellington and in 1975 at Oslo respectively. 

-At the Eighth Consultative Meeting a significant decision re­

commending "moratorium until final conclusions [are] reached 

and a regime or decisions [are] adopted", was approved. The 

Ninth Consultative Meeting held in London in 1977, contracting 

parties reiterated "the active and responsible role'of the 

Consultative Parties in approaching the question of protecting 

the' unique.Antarctica environment and its dependent ecos'ysterns 

without hurting the .interests of manking". And they added 

that the '".principles of Article IV of the Antarctica Treaty with 

respect to claims to territorial sovereignty should be pro- \ 

tec'ted". Hpweyer, Consultative Parties agreed that at the Ten^h 

Consultative Meeting'in Washington in 1979, "they will give I I 

their preferential attention to the question of mineral ex-

>y 
14&-pioration and exploitation". 

V 
A comparative analysis of exclusive competence of 

the states in regard to resources in Antarctica and deep sea­

bed reveals that states do not hayex any exclusive competence 
v ( 

for the exploitation of the resources of sea-bed. Whereas, 

for Antarctica we find a tendency towards* inclusive access for 

."resource exploit.ation, although the claiment states have yet to 

# 

y 
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agree for surrendering their so called "frozen"-or "suspended" 

exclusive competence. However, it can be noticed that with the 

passage" of time and increasing complexity of resource' ex-

ploitation, the attitude of state parties is shifting from the 

claims'of exclusive access to inclusive access. -*Law of the sea­

bed, which now embodies the principle of the "Common Heritage, has 

developed after passing-through numerous phases such as exclusive 

claims, and inclusive use, and now finally reached the situation 

of mature law. The Antarctic regime as compared to sea-bed"is 

relatively new so far as its historical development is concerned. 

A « ; it ^ p r . . — th.t u n d e r the ,ha„ged situation, • 

the desire of mankind as a whole, Antarctica might also adopt 

the "Common Heritage" principle or any other term in close 

..analogy to it. I base this argument on the pretext that almost 

every law or legal principle is in a continuous procests of 

change, by way of varied interpretations, which keeps on changing 

according to the need of the then society. In the past, society 

was considered to be restricted to a group of people or subjects 

of a state, today the term society is interpreted in a broader 

^perspective and it means the whole of mankind. The changing 

needs of mankind and their attitude towards a particular law or 

norm determined at the time whether a particular law' c/r norm is 

a lex lata or lex ferehda. Therefore, tomorrow the lex lata of 

today might become lex ferenda. Therefore, I conclude that the 

evolving norms of inclusive competence, w.ill soon become lex 

rlata, however, their continued change towards'internationalization 

is expected in the years to, come. .. * 
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D. Base Values /x^ 

I. Peaceful Co-existence and Co-operation 

The Antarctica Treaty was con 

activities of various powersvwhich until than were unregulated 

' e W 6 
and were threatening to the "maintenance of minimum order". 

Antarctica Treaty, in Article II while recommending the co- -"* 
« 

operation in the area states that the "freedom of scientific/ 

investigation in Antarctica and co-operation toward that end,' 

as applied during the International Geophysical Year, shall 

continue...(| Further in Article Ill/it states, "in order to 

promote international co-operation in scientific investigation 

in Antarctica...the Contracting Parties agree that to thev 

greatest extent feasible and practicable; (a) information re-

garding plans for scientific programs in, Antarctica shall* be 

exchanged to permit maximum economy and efficiency of operations; 

(b) scientific personnels, shall be exchanged in Antarctica 

between expeditions and stations; (c) scientific,, observations 
\ 

and results from Antarctica shall be exchanged and *made freely 
• 

avaUabla^4^ . * ' ' " " \ 
—-""""*-' / , 

• *» .J. 
In a preambular assert ion Contracting Par t ies s t a t e 

* 

"that a treaty ensuring'the use of*Antarctica for peaceful 

X •. 
purposes only and continuence of international harmony in 

Antarctica will further the purposes and principles embodied 

in the Charter of the United Nations. Similarly, I.C.N.T. 

says that: -"the codification and progressive development of 

the law of the sea in the present convention, will contribute 
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to the maintenance of international peace and security in 

accordance with the purposes and principles of the United 
M *• - » 1 4 8 

Nations. 

Peace through co-operation issbeing stressed in both 

the areas. Co-operation is a necessary element for vtne 

success of any policy. Peace in the"area has been secureM by 

way of eliminating conflicting interests and encouraging co­

operation; this policy based on^po-operation helps in peaceful 
A 
co-existence. 

II. Disarmament 

, The Antarctic Treaty clearly prohibits military use 

of Antarctica. The international regime established by this 

Treaty is based on the freedom of scientific investigation and 

co-operation, on this Article I (1) provides that "Antarctica 

shall be used for peaceful purposes only". The principle of 

free scientific investigation requires that Antarctica should 

only be used for peaceful purposes. The success of this i 

policy depends on how effectively Antarctica is dimilitarized. 

To further this object, activities .in polar stations and ex­

peditions in Antarctica have to be in conformity with tjfis 

requirement. Article I (1) of the Treaty prohibits military 

activities in the area and says: "These shall be prohibited, 

inter alia, any measures of a military nature, such as the 

establishment of military bases and fortifications, the carrying 

/ 



- 155 -

out of military manouvers, as well as the testing of any type 
149 of weapon." However, Article I (2) of the Treaty permits 

military personnel and equipment to be use'd for peaceful pur­

poses. The activities thus permitted are.thus in conformity 

with the provisions of the Treaty. Further, with a view to 

keep check and control over the activities of military per-

sonnel Article VII (5) (c) of the Treaty provides: "Each 

Contracting Party shall,...inform the oj/ner Contracting Parties, 

and. . .shall give th,em notice in advance, of. . . (c) any military' 

personnel or equipment intended to be introduced by it into 

Antarctica..." 

O 
First time nuclear test ban was established.in 

Antarctica through the Antarctica Treaty which4in Article V 

(1) provides that "any nuclear explosions.in Antarctica and 

the disposal there of radioactive waste material shall be pro-
151 o 

hibited." The prohibitionfof nuclear explosions and 

pollution covers Antarctica continent and air space. 

« 

The validity of the peaceful activities of military-

personneL and equipment and prohibition of nucle,ar explosions 

and pollution is, however, limited to-Antarctica continent and 

air space because Article VI of the Antarctica Treaty provides 

that Antarctipa seas shall be governed by regime of'the high 

seas. Article VI states: "Nothing in the present Treaty shall 

prejudice or in any way affect the rights, or the exercise- of 

the rights of any State under international Law*with 'regard 
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to the high seas within that area.'1 Thus military manouvers, 

*̂  
conventional weapon tests and arty,other military measures are 

r * 
permitted in the areas of Antarctica seas, because the Con-

vention on the High Seas does not prohibit military activities' 

on the high^seas. However," controversy exists on whether or 

not Antarctica seas are covered by the provisions of Article 

V (1) of the Antarctica Treaty. According to ICish, Article V 

(1) covers Antarctic Seas also for nuclear test ban and pol­

lution, but it does not cover other activities of military 
153 

personnel. Taking the example of France, who is a party 

to the Antarctica Treaty, but not a party to Nuclear Test Ban 

Treaty of 1953, and in the light of Article IV of the 

Antarctica Treaty which accords^ the same status to Antarctica 

seas as that of high seas, in the view of the author, the 

Antarctica seas are not covered by the nuclear test ban pro­

vision of the Antarctica Treaty, and they are not applicable on 

the countries which are not a party to Nuclear Test Ban Treaty. 

Jenks considering demilitarization of Antarctica as 

the fundamental precept writes: "An a-greement for the con­

tinued demilitarization of Antarctica coupled with mutual 

warning arrangements as a safeguard against any violation 

thereof would be an essential element in any such international 

regime." Hanessian clarifies the terminology used in the 

Treaty and says: "although no clear definition of the term 

'peaceful purposes...is given, the intention of the signatories 

was that it should injjnide all activity not clearly identified 



z 

- 157 -
155 

as military". For Oxman, Antarctica is a political preserve 

and a political laboratory, a "result of an earlier 'Spirit of 

Camp David',.. .the first armed central agreement-Tof its kind 

since World War II...to isolate Antarctica from the military 

rivalries between the West and the Soviet Bloc; the continent 

[thus] became a 'preserve' in the arms race." The 

Antarctica Treaty is in close analogy to the sea-bed-on the 

issue of disarmament, though the Antarctica Treaty took the 

lead on disarment. This was followed by the Treaty on the . 

"Prohibition of the Emplacement of Nuclear Weapons and Other 

Weapons of Mass Destruction on the Sea-bed and Ocean Floor and 

Subsoil Theory" on H Feb. 1971.157 Although this treaty 

does nofamount to complete demilitarization, it is a con­

siderable restraint on military activities and a good base to 

begin with, for achieving total demilitarization on sea-bed. 

III. Equitable Sharing: - -

t 

The Antarctica land mass is known to contain sub­

stantial quantities of oil, gas, coal, iron, copper, uranium 

and other minerals. These resources are yet to be exploited. 

Resource exploitation in Antarctica raises the question of 

equitable sharing: So far neither the Antarctica Treaty nor ^ 

the regulations made by the Antarctic Consultative Meetings 

explicitly referred to resource exploitation problems. This 

issue has become more complicated in"the light,of the current 
* 

movement of ,fnew internation economic order". Ambassador 
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pinto has rightly a question on this, "Can Antarctica, con­

stituting one-tenth of the surface of. the world, be excluded 

from this movement toward a mbr.e, just, equitable and secure 

world order?" Pern**a$s not, because Antarctica sovereignty 

claims are generally not acceptable to most of the countries 

in the world and also because it includes an area over which 

no sovereignty has ever been claimed. A solution to Antarctica 

resource problem "must be acceptable both to the international 

community with its diverse interests and to the Antarctica 

Treaty parties". ' - ' 

Present provisions of Article -IX (1) of the 

Antarctica Treaty confers exclusive right to the Consultative 

Parties for decision making and acceptance of new members to 

159 the Antarctica Treaty. Similarly, the right to police and 

control all areas of Antarctica lies with the Consultative 
l ft n 

Parties, including the unclaimed area. The treaty being 

binding only on the parties, it does not become binding on the 

overwhelming majority of states in the world community; 

particularly when world community has not, so far, accepted the 

provisions of the Treaty, in any form. However, the solution 

to this problem must be one which satisfies both the generality 

of states as well as s#|';£es who claim special rights. \ 

N,on-acceptance of the present Antarctica Treaty by 

developing'countries indicates that they desire world-wide 

participation and look towards it from wider community per­

spective rather than narrow special interests of thirteen. 
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Consultative Parties. ||\ccording to a view "it is doubtful 

that the international Community would be willing to confer a 

central role on & unrepresentative. . .body". Complete ex­
it 

ft *\ 

elusion of the countries \\pf Asia, Africa and the Middle "East 
**' \ will vertually make this Regime a group of interested countries 

, 161 only. 

4 

Thus, AntarcJJIpfa has yet to "develop a system of 

equitable shaitng at KAe international level which will be 

acceptable to the majority of the nations; although at present 

deliberations amongfifthe Consultative Parties indicate the 

acceptance of th£s^|principle, but restricted representation in 

negotiations prevMit them from .their universal acceptance. 

In comparison wij$ the sea-bed we find that the basic notion of 

'*Common Heritagdsjf of Mankind" ensures a system of equitable 

sharing on therasea-bed among the natioji_--1s-tAt̂ s--crf
w~the world. 

This aspect oMAntarctica yet needs to be developed so as to 

become an acceptable international legal norm. 
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11:2 : i The Usjes of Analogy: An Introduction 

This part^ deals with the comparison of three con­

cept/; namely: "The common heritage of manking"; the concept 
\ ** - ' -^ ' \ 

of "social property" including ""the concept of "common pro 

pegcty"; and'the concept'of "common interest". These'three 

basic concepts have been chosen for -the^reason that some pf 

the leading^ contempqrary jurists frequently route their • 

arguments through these concepts while "dealing with the pro-

- blem/of thte s-tatus of deep ocean bed and its resources.-

The concept of the "common heritate of mankind" 

since its coinage and first application to international sea-
^. - V . . 

be.jkjarea in.1967, has been subject to various interpretations. 
'•And often, it has been' interpreted in different ways by ' 

»< • 

various states and jurists according'to their political and" 

juridical backgrounds-^ This had lead us to the question, "what 

is the precise "meaning of th£ concept of common heritage of .' * 

mankind? It is, conceded this term is not «very clear'. It 

carries, certainly, a hidden notion-'in it. A notion which is# 
/ * 

free from the traditional thoughts of political or juridical * 
-? '. - * . \ , ) "-' »" 
innovations, 'and-which tends to develop harmony ein the wof\d 

community by the peaceful use of the' deep ocean bed and reser-

vation of the area for the benefit of all mankind of today • 

and future generations to come. * 

<?* 

» 0. 
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I t is very much acceptable that his concept be put 

to more vivid in te rp re ta t ion , so as to avoid confusion aijd 
?* 

make it more readily acceptable to world community a s a 

precise legal term, but it is "recommended that we take into 

account the/basic hidden normative .idea in this concept, 

which perhaps was not clarified by the creation of this con­

cept in 196y, when it was presented before the U.N. 

General Assembly. Pardo recently, after nearly ten years of 

coinage of this ̂ Ondept, explained what he actually meant by 

this concept. But, jperhaps, hr"&. present elaboration of the 

meaning of the "comm&n heritage" con5e$t is more an answer 

v to various in te rpre ta t ions with which he does not agree, 

than his or ig inal idea of 1967. Thus Pardo's present 
f * 

*** L * t 

elaboration of this notion can perhaps, be aptly termed as his 

reaction to various sviews presented in these ten years; which, 
i. • » 

perhaps, does not f̂ t into the novelty he envisioned in 1967 
while presenting this concept'to the world community. 

/ Ambassador Pinto of Siri Lanka, has interpreted the 
I • ' 

"common heritage of mankind" concept aso as to mean "common 

2 " ' 1 6 ? 

property", though? with certain reservations. Yugoslavia 

.has advanced the- concept of "social property" and its definition 

' for the interpretation of the "common heritage" concept. 
I 

However, objection of other socialist states to the application J -
of "common property" or "social property" concepts to the 

seabed always^ have been that this concept is applicable only 

within socialist society; not to an international community, 
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164 half of which is based on non-socialist principles. Some 

of the American jurists have preferred to use the term "common 

interes't" ferf*'use of the oceanic resources. Basically all 

of these concepts have a oommon goal, but it is very much 

likely that the terminology used, if not carefully examined, 

might lead to abuse of the "common heritage" concept. It is 

feared, because of the tendency in juristic interpretation, 

to employ the tools available in the original legal systems, 

through which genises of that particular concept have taken 

place. This practice often ignores the hidden norm which ' 

was intended for a particular term or concept at a particular 

time and derives its interpretation from the ancient usage of 

that particular term or concept. In 1970 Borgese rightly 

pointed out that "the common heritage of mankind-is a new 

principle in international law, and must therefore be 

defined in terms of lex ferenda (new law) rather than in terms 

of lex lata (existing law). What sense, then, can there be in 

the objection? If the concept lacks legal content, it is up 

to the present generation of international lawyers to give it 

such content." - Though in these nine years the concept has 

now become an international''' legal principle, yet the legal 

content of precise meaning remains to be accorded to it. 

i 

By this the writer does not intend to suggest that 

a meaning accorded to this term today must confirm, hold £ood 

or be acceptable in the centuries to come to the future 



- 163 -

generations. Such a concern grows out of the view that no "law 

is perfect in itself, for all times, particularly in a rapidly 

changing society like ours. Therefore, it (law) must be left 

open''for future generations to review the validity of a part­

icular term or concept in terms of the need of their time. 

The intention here is to suggest that-, though freedom of 
>' ^ , 

interpretation of this term be ̂ f t open for. fû ftire generations, 

a systematic and binding democratic process be evolved for 

the interpretation of this concept. So that while leaving the 

authority of reinterpretation with future generations, a check i 

imposed to prevent possible misuse of this nov^l notion.^ 
< 

The )heaning accorded to the "common heritage" con-

-ept must be one to lay down a process of'reconciliation of 

diversified conflicting interests of various geopolitical 

regions of the world. It is only possible, perhaps, by 

approachfng the problem- of interpretation of this concept by 
i 

rational thinking and more vivid interpretation of the terms 

being cannoted for the meaning of the "common heritage" con7 

cept. Before we accord or recommend a particular term, or 

concept as a precise meaning of this concept, it will be <> . 

suggestive to look into the background, origin and meaning and 

usa.ge of these terms. It is recommended because a fairer 

view of the background of other term's will help us reveal the 

possible future misinterpretations of these terms; and thus-

might help us avoid conceivable future chaos on terms like 
^ ./ " . 

"property" and "ownership". 
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II :2:li The Common Heritage of Mankind, Social Preperty.and 
Common Perperty: An Analogy ^ 

• .' . The terms "social property"' and ""Social ownership" 

are .frequently used in Socialist literature. They have given 

a specific meaning"to these.terms, so-as to avoid their mis-

yiter~p~retation\ . In Socialist, theory in general J' the owner 

.of the means of production is 'tme state as* the embodiment of 
• * * • 

society which .means, the prolitkrian class. This ownership is 

the foundation of the.power of this class wnich is the power of * 
' * '*? - • * 

'the state. • However, Yugoslav theory pf "social 'property or 
^ v * * ' ; ^ . - ' 

•ownership", i s the only one which* broke with the general \ 
* " * 

socialistic'interpretation of "social property or ownership"-. 

'According to '.Yugoslav definition social property "does not 

k belong to* anyone' but to society in general^ [i.e.,] in essence 

to no" one.and'"to everyone at the'same time. There is no single 
^ . ' . ° * 

[st.ate or institution]-. thatscan claim that it legally reagesents the owners .of the prop.erty. Those'who work with these resources 
- , - - % 

can-Benefi t f r o m ' t h e ' r e s u l t s of the use o f . t h e s e a s s e t s . - However, 
. . . . . . . . 

they, cah only increase' the resource overall 'and not decrease * 
. . - » * . '. « * 

them."- Professor DjOT-^jevic f u r t he r c l a r i f i e s khese con-
•> ' • - . * ^ ' ' . ' •* • - . * * * ' ^ ^ i - . 

**;'.' c£pt*s and „says<&hat " the term .social p roper ty has'.a nega t ive 
f ' meaning; i t - i n d i c a t e s the nega t ion of the r i g h t tovpwnership 

«• * . .• - • • - • ' -a '. ' *-" **—-s r^ 

, to . each a*nd a l l . ' I t p r o h i b i t s the monopoly by power of the 

means, of. "production and produce of laoour . .*. .This s.ocial 
1 j ' 
•* '-' character, of property itself implies a higher degree, a more 

..frfrW-T • ,,-•—-•• IIT r • .i r w » i « n ^ l ^ r i * i n . - » T I W - ^ - _ i_ 
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real and more direct socialization of working relationship's 

and the division of productive work. It farther implies khe 

establishment of work's self management, active self--determination 

Ii, of the producer in the process of production, and distribution 

and in the management of other common social a,ffairs .&/ 
^. 

\ 

The term social property-means, "the means/ of % 

production in global sense...is a semantic and ambivalent 

/ * ' ' 
concept, insufficiently ̂ defined as to its substance/. The term* 

». ' / 

, social does not mean appertaining to society in the sense of *~ 

a new abstraction that in the existing historical circumstances 

is vested in a single powerful holder of ownership rights, the 

state." Therefore it is an error, theoretically, to identifiy 

state ownerJship with-social property. 'The social property does 

not/ mean collective or group property.. .the property of 

enterprise^.nOr is it a synonym for the collective property 

-of the people or .for some form of soci|al ownership Qr.share-
169 * ^ r - • 

^holding."10* w 

. . . 
Here/the basic meaning of the term, "social" when 

1 

>. 

used„with the term property, itseLf adds a new sense, a new 

norm, and thus changes the basic meaning and concept of the 

term property. 'The word "property** loses the'legal meaning 

associated with the* establishment .of private property and *" 

maintained in relation to all forms of collective property, 

including state property. Thus rttheojr^tiCal bnd indicative" 
" • * ' . ' • * * 

clarification is essential if the Science of property and society 

\ 

y 

% 
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i s t o be gra^Lua'Q.ly .'freed'...from t-he"* mythology Of p r i v a t e pro-

per ty and%frojno!th8e--<docSnatism of s t a t e proper ty and of l ega l 

proper ty •fafrjali&n'afr g e n e r a l . w / ** *'• ' r 

> 6e * * - \ 

£,erm s o c i a l / p r o p e r t y |s> a new h i s t o r i c a l 
• • " ? * • « * . ° ** '. 

phenomenon. I f has no»other " i n t e r p r e t a t i o n than. . ' 
• • • < * • ' • *" * * ° -

the one^aceofded t o i£ by the J u g o s l a v ' s " s o c i a l i s t phi losophy. 
' '* «' * ' » * " 

' As the Y/ug'dslavs attach" a specific meaning to, this term, 

which>can *ot be interpreted'" i?n any other way than the one 

accorded to. i°tv»- tirer.Q, is the least' possibility o£ its 

mis'interpre'tation, iii* terms'of juristic interpretation, which 
' \ __ " . j | ^ - I '' * ' * *>" '" ''' 

genera l ly f o MoW * » e pre cedents^ in-°clar i fying th«e hidden 
' A / '•.' •* ~ ~" *•*». - . ' ° • .* -

t 9". 

senses in concepts, .. 

In'the term "common*property" a group of people or 
' * ' - 1 • 

community, with its total membership, or its legal representatives,. 

decrne on the utilization of the property and.on the dis-
/ S. 0} t> 

tritfution of fruits. Common ownership is'thus'an extension " 

private property. It is /basically the private property of 
' . / • -

• s e v e r a l ^-people who-agree t o - u s e . and, .benefi t 
' ' ' ~ -__ 

'from the .shared p r o p e r t y , ret 'ainiirg .the freedom. tA» take » the i r .'< 
\ , ' • ;"' • . . -V ° • ̂  ?* ' • ". 

individual shares out. This -concept has abund.ent precedents-

-'to .give it a specific' meaning, as referred to.' above '. fhis . * ; 

' y". - , ** • - • 

term is universal in it's) origin and i's readily traceable* in * 

primitive society. Marx, while* emphasizing its universal -origin" 

4n primitive society, and replying to those .w-hp believed 'its; *• , 

origin lay only in SiaYic or Russian traditi'on, wrdte: 
••*••" - '* • > *' ' v • ." , . ; #" '̂ -- ; -.- j - . ? -, ; 

4 '- * 

T̂ 
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"A ridiculous presumption has 
latterly got abroad that common pro­
perty in its primLti'ye form is 
specifically a Slavonian, or even ex­
clusively Rdssian form". It is the 
primitive ,form that we can prove to' have 
existed amongst' Romans, Teutons, and 
Celts, and even to this day we find 
numerous examples, ruins though they 
be, in India. A more exhaustive study 
of Asiatic, and especially of Indian forms 
of common property, would show how from -
the different' £orms of primitive common 
property* different farms of its dis­
solution have been developed. Thus^i 
for instance, the various original types #. 
of Roman and Teutonic private property are 
deducible from different forms of Indian 
common property."171 

The very fact that "common property" concept has a 

Universal history of its particular meaning and use -in which 

it has been provided with the classical-legal meaning of th'e 
., ' i 

term "property", that is, private property which accords to this 
172 

term "the .right to the possession, use or disposal of anything', 

make it unacceptable for its application as meaning of * /^\ 

. , "common heritage" concept. 

.Ambassador Pinto,when he said-that "the common 

.heritage of mankind is the common(property of mankind", perhaps 

.* . had a suspician in his' mind that .this meanihg might be misused 

in future by state parties by way of deriving the right, of • • 

• * ' ' ' 173 
' "disposal" and "withdrawal" from the common property, which 

/ ' ' ' , • ' ' • ' 

might lead to the ̂ division of. the.seabed in the long run. And, 
. . ' \ > ' . • • * . . . • * 

- perhaps, for this,/reason Pinto clarified that resources of the 

seabed which are cpmmon, heritage of mankind are to be Considered 
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174 as "undivided and indivisible" whole. To some extent, 

certainly, Ambassador Pinto's clarification removes the 

possiblility of the division of the common heritage area. 

But the question of the right of dispoals is "still not com­

pletely answered by this clarification. 

, Pardo objected to any such interpretation which 

brings in the element of property or ownership in the "common 

heritage concept". In his view the term "common heritage" of 

mankind'was carefully phrased so as to avoid the elements of 

»175 * ' 

property or ownership, because the term "property" or 

"ownership" always,, in the juristic sense,-carry the right 

of -disposal with them. He clarifies that by "common heritage 

of mankind/' "he means "the absence of property and .sovereignty" 
• u. '176 / : 

rights. C 
' \ 

i 
A 

The fear that the use of terms property or ownership 
C ' ' ̂  

might lead to a complete right of use or misuse is,' perhaps ,"**"! 

justified. This apprehension is further justifiable, if we 

examine the author's definition of these terms - "the right to 

use or deal with some given subject in a manner or to an extent, 
• . • - * i 

177 
which, though it is not unlimited is infinite." 

"The question now is wh/y the "social property" con­

cept is more readily acceptable and' not the "common property" 
\ • • * • ' 

as an alternate or spevidic meaning to the "common heritage of 

mankind" concept? Arguably, the'answer is^the "common property" 

concept has- a specific meaning in precedence, in the forms of 
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ancient'universal usages, according to which the 

f a 
78 

management is lett to tne individual user. . -This was 

possible in an environment of abundance. In an environment of 

scarcity and overdeveloped technology, it is not tenable as 

the'"commons" is threatened with exhaustion and'pollution. 

Hence the "common heritage" concept which implies indivisible 
/ 

management is in complete contrast to the "common- property" 

concept as in the latwr management is- left to the individual' 

/* user. Social property concept which is a new phenomenon, and 

which has no other precedence of its meaning than the one 

given to it by the, Yugoslav socialist philosophy, reduces 
7 • • 

the possibilitytof its misuse by way of its misinterpretation. 
f , : • 

The very reason.that it carries a specific and precise notion 
' ** * * 

the principle of non-ownership coupled with management — 

qualifies it for applying it to "common heritage" concept as a 

synonym. This is because it clarifies the hidden sense o.f 

» "common heritage" concept., 

% " . • • • • : ' ' • . - ~ -

,11 :2:iiiThe "Common Heritage of Mankind" and "Common Interest" 

' ' ' ' - * ' • • ' , 

The concept of "common interest" was first applied to 

the law of the sea by Professor McDougal.' He, in emphasizing 
* * *• > ' 

' , , ' ' • ' - . '• • . » -

the, exc lus ive i n t e r e s t s of c o a s t a l s t a t e s and, inc.lusj.-ve,."Interests 
• * y * ' * * * * ' 

of c o a s t a l ahd non-coas ta l s t a t e s , wrote-: s *, ' ,- ;• 'X^ 
A , ' 

' » . . ' . '-*-: 

I t i s reasonably c i e a r that-, a l l s ta te ' s . ' - . ' . ' • ' ; •t-\T 
whith border\upon the oceans have a common.- '. -„ /^H. f ' ' 
i n t e r e s t in llhose . t r a d i t i o n a l exc lu s ive . v--;'""*' -• 

• < * * * * * ' 

<•*"- - j — 

=* jffCj^ 

http://inc.lusj.-ve
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assertions of control ,in nearby areas 
which permit a state both to protect its 
territorial base and organized social lS.fe 
from too easy invasion or attack.from the 
sea and to take. £dvantag-e-;of any unique prox­
imity it may have to "the riches of*the sea­
bed and marine life. It is no less .clear 
that each state,.whether coastal or not, 'has 
an,i'ijt'ere-st in the fullest pbssible access, 
either for itself or for others on its .behalf, 
to;all the inclusive";.us-es0 of the ocean, such 
as'navigation, fishing, ..table1 laying, and so 
on, for the richest possible production of. 
values. From thrs- mutual interest of all 
states in all types of uses:, it follows' that 
each .state has-an interest in an accommodation 
of such uses, when they conflict, which will 
yield both"''ah adequate protection to ex­
clusive claims and yet the greatest possible 
access to "inclusive uses.' The net total* of 
inclusivejjuses available for sharing among 
all states is directly dependent, further*? 
upon the restriction of exclusive claims to 
the minimum reasonably necessary to the.pro­
tection of common interest. 17.9 

'McDougal, while applying his concept of "common interest", 
• .y . • ' A 

encompasses a l l the a c t i v i t i e s , , i n t h e ' s e a a s a whale. But 
• , . - - • • » * • . , . % : - _ - . t — _ -

s ince 1967, a f t e r the..app:li^aatianrjj:f "comnron-^ieritage" concept , 
'- - - - - - " r . ' r - ' * " 7-y - ' 

the sea was e x p l i c i t l y d iv ided, i n to sealred--submerged land 

"* and superjacent w a t e r s . . The concept of cjbjraiofi Jrerita-ge was • . ^ 

made app l icab le to 'seabed only . AIthe4£g4^t&e^conc-ept_of 

"common i n t e r e s t ' L - i n i t s—l i i e ra l_sense^ ijs a p p l i c a b l e ~ t o ^€p~ " 
bed and.can be .used for i n t e r p r e t a t i o n of £̂"̂ ê **oomffion h e r i t a g e 

of mankind" concept-, i t can not be s a id to have complete r e ­

p r e s e n t a t i v e , ^tayressioh, i . e . , as a synonym~o~f~~the—Common 

h e r i t a g e " concept . 

* i 

Perhaps the most rational argument is ^!t-pm=yyyy y^Ez 
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175 "common interest's! concept, like other concepts, had been 

' ' f. 
accorded a sp«ci.fic meaning' by using .it to express a partic­

ular set of interests,* i.e.', common inclusive and common' ' 

exclusive interests. Neither of these two expressions is-

synonomous with the "common heritage of mankind" concept; 
r " 

The claim of'exclusive interest means the claim of a state in 

a_djacent sea _up to certain limits..* according to. functional 

zonê s in question. The "common exclusive interests" are 

restricted to the benefit of coastal states and thus can not 

be said to. have a true universal character ih their application. 
» 

4 
' * •> 

Common inclusive' interests are different in nature 

from exclusive interests. In this the seas are open to both 

coastal and non-coastal states and this open "access to all 

states is guaranteed, with an intention of. benefit to-all 

mankind - the concept by this acquire? an-international 

character. The.Concept'of "common-inclusive interests", 

though it theoretically allows all states to use and enjoy the 

resources of the oceans, without interference with others, 

practically fails to help- and satisfy the poot developing 

. countries who do not possess the -means on their own to use 

and enjoy the oceanic resources. This concept suits the in­

dustrialized states, who can easily go and plunder the whole 

oceanic wealth, without any resistence or competition from 

developing countries. Further this concept when applied to 
-jsc&ans, provides a free pot to all, devoid of.any systematic 

- - _ * , ' ' ' '• - • * ' 

jnanageffient system - a common pot which can only be enjoyed .and 
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used by'technological superior states. Thus though the term 

common inclusive interest assures all mankind of equal 

participation rights in exploitation of resources, fails 
. -V % ' . . t, ! 

.. '. .,- 4»' t ^ 

miserably in«the absence of a common management system to 

justify the basic'norm of "benefit to all mankind", as en-

visloned through the "common heritage of mankind" concept. 

This concept -hoLds--.' good under the principle of the C; 

freedom of high seas ,- that is, it holds good only in the " ̂  **' *-

superjacent waters of the high seas but not in the seabed 

because the status of the seabed is different from the status of the 

superjacent waters. Seabed is not free for unregulated use and enjoyment 

of its resources to all - it i's for the benefit of all by. way 

of a system which ensures benefit to all by common management. 

And as "common interest" concept is in contrast to common 

management system and works? on', the principle of "free access" 

to all, it benefits only a srmall part of mankind and mankind 

as a whole. Further, seabed can not be used by anyone unless 

the one in question is»a triie representative of mankind and 
-> - y 

s 
has been authorized by mankind as a whole to use and exploit 

.'i,i - , , -

on. behalf of mankind. It'i!s here-that the question of joint-

control- and management comeS in - unless seabed is managed 

and exploited by a. system of'joint-management and control, 1 

its resources, can not be made open for 'shared use. Here shared 
p . i ^ • • ' ' •> 

• > •» 

use., which Is one of the objects of the "common heritage" •• 

conce'pt mean's the shared use of the proceeds of exploitation, 

whiph isj obtained aften joint-control and management. 
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At the most the "common interest" term can be used 

* I 
to express, in its literal-sense, an element of the "common 

heritage" principle, that is, the seabed has been declareU 

"|$he "common heritage of mankind" in the iommon interest of . 

mankind. But it is to be noted that if//its application to 

the seabed's common heritage principle's based on or is 

coupled with the terms inclusive and exclusive interests or 

either of the two, it will altogether/lchange the basic notion 

of the "common heritage" doctrine. 

11:2 :iv .Conclusions 

The "common heritage of (mankind" doctrine is built 

upon the logic of the benefit of aHI mankind as a whole. The 

Very fact that mankind as a whole man not be served unless.the 

m 
doctrine is founded on such principles which provide for 

equitable sharing by way of joihtj|[management, necessiates its 

interpretation in new terms. ThS? older concepts, such as 

"common property" and "common inijfterest" because they carry with them elaborate explanationsj 

do not fit into»th'e; sense of "c 

requires adoption- of tsuch conno 

suitable for its practical appl 

and because those expressions 

mon heritage" principle, 

tions or terms which are best 

cation. 

' . Perhaps, the correctllspirit as discussed earlier is 

the "common heritage" belongs tjb all mankind, it is for the bene-

fit of all mankind by way of sluared use or enjoyment of its 
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exploited proceeds. The "shared use" is permissible only » 

after the common heritage has been jointly exploited by. a 

system of common-management'. It will reduce the possibility 
» 

of inappropriate appropriation, i.e., it will njr^vent the 

misuse of the common wealth of the common heritage'of-mankind 

by negation of "property"" or "ownership" rights and cOmmon 

management system. t 

The sense of the'rconcept of social ownership or 

property or rather non-ownership is, perhaps, the best to 

serve the needs of the "common heritage" doctrine;- This 

concept, according to Borgese, "is developing all over the 

world and of which the 'common he.itdtage of mankind' concept in 

the oceans is a first tangible example." She concludes that 

the "concept of common heritage of mankind...is the same thing 

181 
as social property." To sum up, the "common heritage" carries 

V& 
with it a negative value of property rights and a notion of 

ommon management and control by democratic process, where 

this joint body will act as a trustee of mankind of today and 

of generations to come. ^ 

\ 
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claimant state. By such a claim, the claimant- state 
commonly asserts a competence to ap$ly it^ authority to 

/ 



- 176 -

all persons in an area or engaged in certain specified 
activities.,, irrespective of the nationality of the 
person. Examples may be noted in the claims coastal 
states made to control over "internal waters" and 
territorial sea", p. 539. 

By an inclusive claim is meant acclaim to authority over 
n area or over specified activities which the claimant 
state can, by some accommodation to avoid physical 
interference in use, share with another (the category 
of authority state A gets, state B can also get). By 
such a claim, the claimant state commonly asserts a 
competence to apply its authority only to its own nationals, 
conceeds a comparable authority with respect to the area 
or activities to other states with respect to their 
nationals and demands that other states reciprocally 
refrain from the exercise of authority over its nationals 
and their activities in the area. Examples may be noted 
in the claims states make to navigation and fishing" on 
the "high seas". Ibid. , p. 539'. Also see McDougal 
and Burke, "The Community Interests In a Narrow 
Territorial Sea: Inclusive Vetses Exclusive Competence 
Over the Oceans", 45 Cornell L.Q. (1959-6): p. 171. 

10. Jerojne Morenoff, World Peace Through Space Law (196 7), 
pp.' 151-57. 
The' two main systems of terminology have been used by 
physical scientists to describe the different regions 
of the terristrial atmosphere, they are variations in 
both temperature and electrbne density with respect to 
changes in altitude. 

On this basis these termal contrasts .atmosphere have been 
divided into five gaseous" layers: 

"1. The first of these layers, the Troposphere, extends 
upwards from the surface of the earth to approximately ^ 
17 kilometers (7 miles). It is a region of- convective 
.disturbances and cloud formations and is characterized by 

. a steadily decreasing temperature with an increase, in 
altitude....Temperature varies from 15°C to -55°C. 

*. 

\ 

2. The second layer, the -Stratosphere, represents the 
atmospheric region frdm 11 kilometers to, approximately 
30 kilometers C7-19 miles). *yIt .is.characterized by an 
almost constant temperature of -55°C for all altitudes 
'and by the absence of strong turbulence and cloud 
formation. Although the Stratosphere Is often treated 
as dynamically distinct from the Troposphere, it has 
been regarded a& a region of essentially similar physical 
character...the gaseous proportions are about the same 
inr both regions. . , 

3\ The third layert theMesophere, is situated approxi-

\ 
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mately between 30 and 80 kilometers (19-So miles). It 
is characterized by an increase in termperature with 
altitude up toc_a-bout 45 kilometers due. to absorption Of 
solar radiation by ozone, the maintenance of a constant \ 
temperature-between ,45 and 55 kilometers, and a decreasing 
temperature in its upper extremity. The representative 
temperatures in three regions are -5-5°C, +20°C and - 75"C 
respectively...Once again apart from ozone and water 
vapour- the composition of the Mesosphere corresponds 
to the average for tfce-atmosphere. 

4,. The fourth layer, the Ionosphere, extends 'from 80 
kilometers to approximately 640 kilometers (50-400 miles) 
above the surface of the earth. „ In this region the 
lower atmosphere controlling such as carbondioxide ozone 
and specially-water vapour, which by absorption, ex­
change and radiation of heat, maintain thermodynamic 
equilibrium,- are lacking". In this region temperature is r 

steadily increasing and believed to be approximately 
2,200°C. This.is an-electrically charged region created 
by the bombardment of the-sun's ultraviolet radiation 
upoh the upper atmpsphere. .NTjve Ionosphere .makes possible 
all long-distance radio^communication using higfi frequency 
waves since it' reflects the"signals back to earth, 
preventing them from being lost in space. 

5. The fifth layer, the Exospherje, consists' of the area 
beyond the Ionosphere. This region is supposedly 
characterized by a .uniform temperatoare ..of approximately 
2,200"G. In the Exosphere in which the density of the 
gaseous atmosphere is even less than'in the Ionosphere1,, 
there are no collisions between randomly moving molecules 
unless they happen to return to the lower levels of the 
atmosphere or escape into outer space because gravitational 

. pull of the earth is not strong enough to hold them. 
" O 

11. For a'comprehensive discussion of-the various boundary 
proposals and their limitations, see Myres S. McDougal, 
Harold 0. Lasswell, and Ivan A. Vlasia, Law and Public-
Order in Space, (1963),. pp. 323-349. 

12. John .C.' Hogan, "Legal Terminology for the Upper Regions 
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/ - SI Am. J. Int. L. (1957)*; p. 362, 
y ' x ' • • \ 

13. 499 U.N.T^S. 205; Art. 1: Geneva. Convention on Continental 
Shelf, 1958.- . • v - ' ' 

14. 11 L.N.T.S. #74, 'No. 297: Convention'on Aerial Navigation, 
Paris, 13 October 1919. . -' •• • . 

* *"* 
s ' . 

15. Soviet Union: Air Code, 1935., Quoted by Kish, supra' ri. 2%" , 
" P . 40 . ', • • -%'y -
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16. United Spates: Civil Aeronautics. Act, 1938 (Marjorie M. 
• . Whiteman: Digest of International Law, Vol.. 9, p. 310'). 

$ - . 

17. Convention on International Civil Aviation, Article" 
1 § 2, Chicago, 7 December .1944: 39 Am. J. Int. L. .XL945), 
Suppl. p. Ill; 16 U.N.T.S. Z"95. 

18. 516 U.N.T.S. 205: Article 2 of the Geneva Convention \ 
on Territorial Sea reads : "The sovereignty of a*' coastal . 
state extends to. the air space over the territorial sea...'.'; 

. Informal' Composite Negotiating' Text, U.N. DOC. A/CONF:" 62/ 
WP.,1.0, 15 July 19 77, Art. 2. 

19. Article 2(4) qf the Convention on High Seas (45 U.N.T.S. 
82) provides for the freedom of aviation above the high 
seas: "Freedom of the high/seas... compromises ... freedom 
to fly over the sea1'. This rule has been reaffirmed 
in UNCLOS III, Article 87 of Informal Composite Negotiating 
Text (U.N. DOC. A/CONF. 62/ WP. 10, 15 July 1977): 1'. "The 
high seas are open to all States... Freedom of high sea§... 
compromises ...(b) freedom of over-flight". 

Similarly, the international-regime of Antarctica extends 
to its superjacent air space. Article IV of the 
Antarctic Treaty (See supra n. 7 Antarctic Treaty) says 
the provisions of the Treaty shall apply to th% area y\ 
•south of 60° South latitude..., hut not prejudicing the 
regime of the high seas within that area." Therefore 
the air space above Antarctic land territories and ice 
shelves is subject to.the regime of Antarctica. Further 
Article VII (4) of the Antarctic Treaty provides for the • , 
right of aerial observation above Antarctica: "Aerial 
observation may be carried out at any time over any or 
all areas of Antarctica..." (See, Kish, supra n. 2, 
pp. 40-41 for detailed discussion on delimitation of 
International Air Space). 
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asserted anŷ  claims ..." [16 Departmen-t of State 
Bui lit en, p. 3'0 ; supra n. 78, p., 2 43]. 

For Soviet attitude see Peter A. Toma, "Soviet Attitude 
Towards the Acquisition of Territorial Sovereignty in 
the Antarctica", 50 Am. J. Int. L. (1956)', p. 611. 

Chile: Decree December 6, 1940, supra**—n. 78, p. 224; 
Robert D. Hayton, "The 'American' Antarctic", 50 Am. J. 
Int. L. (1956): p. 583 at 586. " ' 

Supra' n. 78, p. 220. 

Supra n. /8, p. 218; Hayten, supra n. 86, p. 587, Kish, 
supra n. 2, p. 29. 

Hayon, supra n. 86, p. 586 (quoted by Hayton). 

I.C.J. Pleadings,<Antarctica Cases" (United Kingdom v. 
Argentina; United Kingdopi v. Chile) 1955,. pp. 38, 75. 

I.C.J. Reports, Antarctica Cases (United Kingdom v. Argentina 
United- Kingdom v. Chile) 19 56, pp. 13-1,7.- -

Jessup andrTaubenfeld, supra n. 24, p. 140. '* 



- 184 

On the "sector theory" see, M.W. Mou-ton, "The International 
Regime of Polar Regions", 107 Recueil Des Cours (1962): 
p. 238 at 243; J.S. Reeves, "Antarctic Sectors", 33 Am. J. 
Int. L. (19 39) : pp. 519-521; On 'discovery* see, 
C.H.M. Waldock, "Disputed Sovereignty in the Falkland 
Islands", 25 Brit. Yearbook. Int. L. (1948): p. 311 at 
314; Philip C. Jessup, "Sovereignty in Antarctica", 
41 Am J. Int.- L. (1947): pp. 117-119 On "occupation" see, 
.Daniel, supra n. 82, p. 241 at 248; Toma, supra n. 85, 

* P : 616. — ^ ' . ~ ^ 

On ""interest, theory" see, W. Lakhtine, "Rights Over the ' 
Arctic", 24 Am. J. Int. L. (1930): p." 703; Toma, supra 
n. 85, p. 611; Jessup, ibid., p. 117-119; Myres S. 
McDougal, "Law and Power", 46* Am. J. Int. L. (1952): p. 
-102 at 109. 

Jessup and' Taubenfeld, supra n. 24, p. 141. Quoted from 
the 'statement- of the Secretary of State Mr. Charles E. 
Hughes* [2 U.S. Foreign Relations (1939): pp. 519-520]. 

Toma, supra n. 85, at 617; However, the United States 
have some records" of the claim of semi-formal nature,- . 
see, Jessup and Taubenfeld, ibid., pp. 153-154. 

Robert "D. Hayton, "Polar Problems and International Law", 
52- Am. J. Int. L. (1958(P p. 746. 

* • 

Supra n. 78, pp.. 244-245. 

Toma, supra n.85,p.620. • . -

Toma, ibid., p., 624. 

U.N.- DOC. A/3118/Add. 2, 17 Oct. 1956. 

U.N'. DQC. A/3852, 15 July 1̂ 958. ' 

The HinderstaVTimes,, May 16 ,' .1958. 
-• *~"-*E " ' ^ 

"The question of participants in the .conference on 
Antarctica.engendered considerable-controversy. While 
Countries like Soviet Union and Japan.-favoured widest 
po.ssible participation, Australia'' supported-ŝ f limited 
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111:1: i . The Ad Hoc Seabed Committee 1968: Introduction 
• 

>• ' . 

The year 1967 was the beginning of the evolution 

of the new law of the sea. On August 17, 1967, Arvid 

Pardo, Maltese Ambassador to the United Nations, reques-

ted the inclusion of a new item concerning the develop-

ment of the deep ocean floor for peaceful purposes. This 

2 
was followed by a long and detailed statement on November 

1, 1967, given before Committee I of the United Nations. 

In this statement Ambassador Pardo proposed that the Gen-

eral Assembly should adopt at that session a resolution 

embodying the following concepts: (i) the deep ocean floor 

is the common heritage of mankind and should be used for 

peaceful purposes and for the exclusive benefit of man­

kind as a whole; (ii) claims to sovereignty over the area' 

should be-frozen until a clear definition of continental 

shelf had been"formulated; and (iii) a body should be es-

tablis'hed to consider the security, economic and other 

implications of the establishment of an international reg* 

ime, to draft a cpmprehensive treaty to safeguard the inter 

national character of the area and to provide for the es-
3 

tablishment of.an international agency. 
0 

* 

The First Committee of the General Assembly held 

discussions from November 8 to 16 on the abovementioned 
— t -

issues. iWe proposal for the establishment of the above-
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4 mentioned body received general support. However, the 

United States favoured a "Committee -on the Ocean" which r< 

would assist the General Assembly in promoting long-

5> term international cooperation in marine science. , The 

Soviet Union w/as of 4he opinion-^that the creation of an­

other new United Nations body might duplicate the existing 

organizations for the reason that the Secretariat and 

other existing international organisations had been deal-

in,g with the problems of the sea, and advised'that I.O.C. 

be more effectively utilised. The UNESCO observer was 

also of negative view towards the establishment of a body 

7 in the United .Nations. 

" " " ) 
1 

The December 18, 1967, the UN General Assembly 

unanimously adopted resolution # 2340 (XXII) "Examin­

ation of the question of the reservation exclusively for 

peaceful purposes of the seabed ... in the" interests of 
8 mankind." It: 

1. Provided for the establishment of an Ad Hoc Committee 

to study the peaceful uses of the seabed and ocean floor %, 

9 beyond'the limits of national jurisdiction of 35 nations, 

and 

2. Requested the Ad Hoc Seabed Committee to prepare 

a study which would include, (i) a survey of the past 
# 

and present activities of the United Nations, the special-

ised agencies, the International Atomic Energy Agency, 
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.and other, intergovernmental bodies wlt̂ h. regard to'the 

seabed-and'ocean floor, ahd of existing international 

agreements,, (ii) an -account of scientific', technical, 

economic, legal and other aspects of it, '(iii) an indic-
' . * • - * . . * • 

ation regarding practical means to promote international 

cooperation in the exploration, conservation and use of 

the seabed and the ocean floor and their resources. 

111:1: ii . The Ad Hoc Seabed Committee 1968: Discussion 
1 ¥ 

of Principles. 

The Ad Hoc Committee held three sessions. The 

first two were held at United Nations Headquarters, the 

first from 18-27 March and the second from 17 June to 

9 July 1968. The third session was held at Rio de Janiero, 

Brazil', from 19-30 August 1968. At the first session, the 

Ad Hoc Committee, established ,two working groups of the whole, 

•one to deal with the economic and technical aspects and 

the other w"ith legal aspects. The Committee retained for 

itself discussion of the remaining matters, that is, 

consideration of the scientific and other aspects of the 

item, and an indication regarding practical means to promote 

international cooperation J.n the exploration, conservation 

and use of the ocean floor and the subsoil thereof. 

The Legal Working Group tried to identify and 
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„ list some of the legal problems which arose from the 
< . - e 

subjects studied. They are as "follows: "legal status of 

' th*e .seab'ed. arid "the ocean floor, and'the subsoil thereof; 

reservation of the seabed and ocean, floor and-th'e subsoil 
• • * 

4 j , 

thereof underlying the high seas ... exclusively for 

. peaceful purposes;"use of the resources of the seabed and 

ocean and the subsoil thereof* ... in the interest of man-
» 

kind, freedom of scientific- research and exploration of -* 
the seabed and ocean floor and subsoil thereof ... beyond , 

\ 

the limits of present national jurisdiction; the question 

of reasonable regard to the interrests of other states in 

their exercise of the1 freedom of the high seas; and the 

question of pollution and other hazards." 

The Legal Working .Group which started its dis-

' 1 2 cussion with the summary of the views*of member states ' 
V 

and a study prepared by the Secretariat of the legal aspects 

soon realised that several issues were not clearly 

defined. Yet there was similarity in the views regarding 

the issues involved. 

I Legal Status of the Seabed and Ocean Floor. 
. , , 

,. A large number of members, on the issue of the 

legal status of the seabed and ocean floor, agreed that 

the area beyond the limits of national jurisdiction was 

susceptible of appropriation and that states could not 

a 
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exercise sovereignty over such an-area^ Some members 

were of the view that there -w&s a distinction between 

'non-appropriation, of the seabed .and ecean-floor and the 

exploitation of t4hese areas and that such exploitation 

would not serve as a basis for claims to sovereignty. 

Reference was also mader to the concept of res nuLl'ius " 

and res communis and some expressed the view that the 

concept of res communis might be applicable, whereas others 
' ' ' • ' L * ' -

were of the view that neither concept would be help.fuJ 

in. this context. In ..another view it was emphasised that 

the seabed and 'ocean floor beyond the ^imits of present 

national jurisdiction should be regarded'as having special 

legiil status as,the common .heritage of mankind. A num­

ber of members were of the view that states' nationals 

should conduct their activities in the area in accordance 

with the principles of international law, including the 

Charter of the United Nations.-

Further, it was generally felt that many problems 

related to the seabed and ocean floor were not adequately 

dealt with in^the existing international law and it was 

also felt that legal principles on the activities of states 

in the exploration and use of the area should be developed 

in the interests of mankind as a whole. Some delegates 

also felt that an international regime should be.established 

under the auspices of the United Nations. • 
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II Reservation of Seabed and Ocean Floor for Peaceful 

Purposes. 
i 

Another legal issue identified waa the rese.rvat-

ion of the seabed and the ocean floor and subsoil thereof, 

beyond the limits of present national jurisdiction , ex­
p­

ensively for peaceful purposes. A very large number o.f 

members were of the opinion that the area should be 

reserved exclusively for peaceful purposes in the interest 

of international peace and security, the promotion of 

international cooperation and understanding, and in order 

to ensure the orderly d^elopment of a regime for this area 
r 

Further, in the debates it was suggested that all states 
f 

may use the area beyond the limits of the territorial 

17 

waters, for peaceful purposes. Withv this another asser­

tion ivas that the area beyond the present national juris­

diction should not be used by any state or states for 

18 

any military purposes whatsoever. There was also sup­

port for the view that weapons of mass destruction 

should not be placed on the seabed or ocean floor or the 

subsoil thereof beyond the limits of present national 

jurisdiction. 

ft . 

The suggestion was made that the "Ad Hoc Comm--

ittee should recommend the adoption by,the General Assembly 

of a declaration stating that the exploration and use of 

the seabed and ocean floor and the subsoil thereof, beyond 

the limits of present national jurisdiction, ... shall 
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be used exclusively for peaceful purpo'ses, for the 

benefit of all countries, particularly the developing 

20 'countries. There was also a suggestion that Eighteen-

Nation Disarmament Committee (hereafter referred to as EN 

DC) should take up the question of arms limitation on the 

"seabed and ocean floor and subsoil thereof to prevent the 

use/ oiTthis new environment for the emplacement of 

' ' • 21 
weapons of mass destruction. Another suggestion was 

• - 22 

to request the ENDC to treat it as a matter of urgency, 

whereas other members were opposed to the consideration 

of this subject by the ENDC and suggested that it should 
23 

remain on the Agenda of the General Assembly. So, , 

although.the issue was recognised, there were different 

views on the question of how and in what manner it could 

be accepted and. implemented.. 

Ill Use of the Ocean Floor in the Interests of Mankind. 

States were in agreement that the use of the 

resources of the seabed and ocean floor should be in 

25 the interests of mankind, but they suggested that the 

question of how these interests could be best served 

? ft 
needs further study. Some members expressed the view 

that there could be no 'peaceful or national exploitation 

of the natural resources unless there was exploitation 

in the.interests of all mankind. It was also suggested 

that"the only"possibility which appeared to have no serious' 
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drawbacks was an international solution to the problem. 

They further said that such a solution must be equit­

able, feasible and acceptable and promote orderly, peace­

ful and efficient exploitation. Simultaneously some mem-

bers expressed the view.that there should be a declarat-

ion to the effect that such areas should be exploited 

for the common benefit and administered and controlled 

27 
by a competent body. » 

'Further, the view was expressed that there was 

no rule in existing international law prohibiting any 

one from exploiting the ocean floor. With respect to 

freedom of exploitation and non-discrimination, the 

view was expressed that a fair application of these 

principles would require taking into account the special 

2 8 / 

needs of developing countries^ A suggestion was made 

that the special rights and interests of coastal states 

regarding the conservation and exploration of those 

resources should be taken into account. Several dele-

gations emphasised that the interests of landlocked coun­

tries in parti'cipating in^ftie exploration and exploitation 

of the sea-bed and the ocean floor beyond the limits of 
29 

present national jurisdiction should be safeguarded. 

IV Freedom of Scientific Research. 

On the issue of the "freedom ,of scientific 
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research and exploration of the ocean floor beyond the 

limits of present national jurisdiction", some members 

emphasised the view that there should be freedom of -/ 

30 scientific research and exploration. On this the view 

was expressed that the results of such exploration and 

activities should be made available to all countries without 

discrimination and that international scientific co­

operation should be promoted. France pointed out the 
* 

31 distinction between exploration and pure science. 

Some members expressed the view that scientific exploration 

should not serve as a basis for claims to exploitation. 

Reference"was also made to the utility of the proposal 

32 for a "Decade- of Ocean Exploration". 

V Reasonable Regard for Other States Carrying Out Seabed 

Activities . 

Fifth, several members were' of the view that any activ­

ity on the seabed and ocean floor and the subsoil thereof, 

beyond the limits of present national jurisdiction, should 

be carried out with reasonable regard to the interests of 

other states in their exercise of the freedom of the high 

/seas, as recognised by the provisions and practice pf 
\ ' c. v * 

the law of the sea*. An express reference was made to 
~" 33 

Article 2 of the Convention on the High.Seas. 
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Concern was also expressed about the question 
C . I 
I 

of the resources of the high seas. The view was advanced 

by some delegations that it might be reasonable, in 

exceptional cases, to grant coastal states some- special 

rights for the conservation and regulation of the fisher­

ies of the coastal, areas, thus safeguarding the means of 

livelihood of such nations from the effects of commercial 
34 exploitation. 

VI Pollution. 

On pollution, members stated that activities con­

cerning the exploitation of the resources of the area should 

be carried out in accordance with the rules and regulations 

concerning the prevention of pollution, radioactive con­

tamination and conservation of the living resources'of 

35 - ""** 

the-sea. The. view was expressed that, in a future 

international legal regime, provision would have to 

be made concerning responsibility and liability for 
damage. , l^y*** 

111:1: iii Conclusion 

Several countries supported the formulation of 

a declaration of legal principles, and no country raised 

any objection. India with the support of the developing 
-ft • ' 

countries presented its draft declaration of legal prin-
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37 ciples and simultaneously the United States, with 

the understanding of' "Western Europe and Others", submitted 

38 
a draft resolution containing statement of principle. 

There was no time, to discuss these two draft proposals. 

However, these two drafts constituted the basis for 

further discussions. The third Law of the Sea Conference 

39 
was 'proposed by Libya and Iceland. 

IH:2:iThe Permanent Seabed Committee 1969: Introduction, 

A Belgian proposal submitted on 23 October with ' 

40 the support of 29 member nations suggested in United 

- Nations General Assembly that a permanent committee'be 

established. This proposal was later supported by many 

more members and finally on November 11, 1968, was a 

41 66-nation proposal. Pursuant to this and with the 

42 
addition of the Report of the Ad_ Hoc Seabed Committee, 

the General Assembly adopted Resolution #2467A (XXVIII)' 

4 3 
on December 21, 1968, by 112-0 with 7 abstentions. 

This resolution concerned the establishment of a Committee 

on the Peaceful Uses of the Seabed and Ocean Floor Beyond 

the Limits of National Jurisdiction. Thus the Seabed 

-Committee, established pursuant to this resolution, was 

"44 
composed of the 42 member states. -

This resolution instructed the committee: (i) 
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to .study the elaboration of the legal principles which 

would*promote international cooperation in the explorat­

ion and use of the deep ocean floor and to ensure the 

exploitation of their resources for the benefit of man-

kind;.(ii) to study the ways and means of promoting the 

exploitation and use of resources of this area, taking 

into account the foreseeable development of technology 

and the economic implications of such exploitation; (iii) 

to prevent marine pollution; (iv) to study the question 

of reservation exclusively for peaceful purposes of the 

seabed and ocean floor. 

111: 2:ii. The Permanent Seabed Committee 1969 : Discussion 

of Principles. 

The Seabed Committee held three sessions at 

United Nations Headquarters in New York on February 6-7, 

March 10-28, and August 11-29, 1969. Several draft pro­

posals were submitted at the first session, though 

there were no basic differences among the various draft 

proposals." It was extremely difficult, however, -to effect 

a compromise among them. The Chairman of the Committee, 

therefore, having held several informal discussions during 

the first session and later in February, submitted his 

own proposal on the organisation of work. According to 

this, the Legal Subcommittee was to study the elaboration 
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of legal principles in the context of appropriate prov-. 
-> 

ision's of Resolution 2467A (XXIII): *A* (i) legal status 

of the area,, (ii) applicability of international law, 
v 

including the UN Charter, (iii) the reservation of the 

area exclusively for peaceful purposes, (iv) use of the 

resources for the benefit of mankind as a whole, irres-

pective of the geographical location of States, taking 

into- account the special interests and needs of developing 

countries, (v) freedom of scientific research and explor­

ation, (vi) Reasonable regard to tJie interests of other 
: * 

•states, (vii) questions of pollution and other hazards, 
and obligations and liability of states involved with 

"** * 47 

exploration, use and exploitation, (viii) other questions. 

'B' Further, the Economic and Technical Subcommittee apart 

from economic and technical aspects was entrusted with 

the task of studying the report of the Secretary General 

on the question of establishing in due time appropriate 

international machinery for the promotion of the explor­

ation and exploitation of the resources of the seabed 

and the ocean floor beyond the limits of national juris-
* 

diction and the use of these resources in the interest 
48 of mankind. 

A. International Regime 

Thus the issue over' legal principles which orig­

inated in the two drafts of principles * from the group of 
0 

'Western Europe and> Others' and from the group of devel-
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oping countries submitted in the previous year, was dis­

cussed in the Legal Subcommittee in the second session. 

After general debates in the subcommittee during the 

49 second session, an Informal Drafting Group was formed 

for consultations and drafting legal principles, which 

met> in June-July, 1969, to draft its report.. This 
* 

report was the basis of^further discussions in the third 

session of the Legal Subcommittee of legal principles 

identified earlier. The discussion on the principles was 

as follows. 

*• J.. Legal Status of the Seabed and Ocean Floor. 

There was agreement that the deep ocean floor 

should not be subject to national appropriation and that 

no st&te shall exercise or claim sovereignty or sover­

eign rights. Some delegates were of the view that this 

was not sufficiently comprehensive and they suggested 

that, after sovereign rights, , tke words "or* jurisdiction, 

0r~ grant exclusive rights" should be added. Some states 

'suggested that the seabed and ocean and the subsoil there-

of beyond the limits of national jurisdiction are the 
» * 

common heritage of mankind. Others believed that this 

concept should not be included in the declaration as \t 
m 

.was' contrary to existing norms and principles of internat­

ional; law. It was also stated that it.was devoid of 

legal content and that its discussion was not practically 
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useful. Another view was that it was also open to 

various interpretations and that it could not be under-

stood until its implications were spelled out. .But 

simultaneously it was also pointed out that, before 

their adoption, all legal concepts are devoid of legal 

content and that therefore that argument was irrelevant. 

Proponents of this concept held that the concept of 

"common heritage of mankind" implied an international 

machinery for the regulation and management of the 

area and its resources.. There was also no agreement 

as to the inclusion in the draft of a statement that 

no-one may acquire property rights over any part of 

the area by use, occupation or any other means. TPle 

overall concept of "common heritage of mankind" was 

widely supported, but not acceptable to all. 

* It was, however, pointed out that acceptance 

of the non-appropMatiori principle would be of no practical 

value if it were linked with^ an unqualified concept of 

freedom of exploration and exploitation, since it. would 

only benefit the-very few-countries which have the capacity 

to exploit the seabed resources, withcgut due compensation 

to the international community as a whole and developing 

countries in particular. . 

i " 
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2. Applicability of International Law, including the 

United .Nations Charter. 

7* 

Some delegates emphasised that international 

law, including the Charter of the United Nations, is 

applicable to the activities of states on the seabed. 

It was also stated that international law by its scope 

was considerably broader than concrete norms applicable 

to the regulation of activities of states, in any individ-

ual area. There was, however, no agreement as to the 

extent to .which the rules of existing international law 

should be applied, nor as to whether any rules of exis­

ting International law apply to economic activities 

in the exploration and exploitation of the area. 
4. * 

The Informal Drafting Group after considering 

the various formulations and elements contained in them 

finally came out with the following formulation: 

All activities^ in this area shall 
be carried out in accordance with 
international law, including the 
Charter of the United Nations, and 
the principles of this declaration 
as well as the legal principles and 
norms to be internationally agreed 
upon for the exploration, use and 
exploitation of the area. 

' .53 

The discussion centred upon this formulation. 
n* 

While some delegations expressed their readiness to 
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accept this formulation, other delegations doubted its 

adequacy. Some of the delegations who doubted ar.gued that 

a distinction should be. drawn between the norms applic-' 
* 

aqle to. the area and those applicable to the activities 

undertaken in'the area. 

3. Reservation Exclusively for Peaceful Purposes. 

' A -common denominator emerged to the extent that 

an acceptable.declaration wpuld contain the idea that 

"the seabed and ocean floor shall be reserved exclusively 
* 

for peaceful purposes." There was, however, no agreement 
i - ~ ' y 

o/[ the nature of the geographic limits of application 
0 * "55 
or to the scope of the "prohibition of activities." 

' r 
> 

4. Use of the Resources for the Benefit of Mankind as a 

Whole,* Irrespective of the Geographical Location of States, 

Taking Into Account the Special Interests and Needs of 

Developing Countries. 

The view was emphasised by certain countries 

that the Committee had been entrusted with the task of 
-> 

studying the establishment'of an international legal 

regime for the seabed beyond the limits of national "r 

jurisdiction, wind that task implied in itself the use and 

exploitation of the area by all, without discrimination. 

Thus an argument seemed to have emerged on the "need for 

the establishment of a regime" as well as on the "use of 
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•• the resources for the benefit of mankind taking into 

account the special interests and needs of the develop­

ing countries." The qualification of the regime re-

. mained to be agreed upon as well as the scope' of its app­

licability. It was agreed that the regime should be 

legally binding. Whether the regime should apply to . 

area or only to resources was a matter left for future 

settlement. 

^it was widely acknowledged that a. balanced and 

coherent declaration of principles should recognise 

that landlocked states ought to be placed on an equal 

footing with coastal states. A view was also expressed 

that the exploration,, use and exploitation of the seabed 

should not, endanger the legitimate interests of coastal 

states, particularly of developing countries which" do 

not dispose of adequate means to protect these interests. 

5,. Freedom of Scientific Research and 'Exploration. 
0 

l*he principle of scientific research was accep­

table in ge\|ral. The suggestion that the freedom of 

scientific research in this area should be assured to all 

without discrimination and that states should promote 

international cooperation in the conduct of scientific -

' research and that there should be no interference with 
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such research carried out with the intention of open 

publication, was able to command agreement, but on the 

understanding that it would be required to distinguish 

between scientific research and commercial exploitation. 

One,of the formulations suggested that an element, "making 

the results' of- research available" was also necessary. 

No agreement was reached on the possible obligations > 

regarding communication of results, and pribr communic-

ation. of research programmes. There was, also, no agree- . *** 

meht that such research should not be the basis for claims 

in future exploration. On this issue, some delegations 

poiated out that the principle of the freedom fo scien­

tific research does not itself give the exclusive right 

of economic exploitation Of the resources of the area 

or provide basis for freedom of economic exploration or 

exploitation. There was a suggestion regarding strength­

ening the research capability of developing countries, out 

5 7 the issue was left for further consideration. 

6 . Reasonable Regard for the Interests of States in their 

Exercise of Freedom of the High Seas. 

There were two "main elements in the different 

formulations presented before the Informal Drafting Group, 

namely: (i) reasonable regard for the interests of all 

States; (ii) non-infringement of the freedoms of the 

high seas, and no unjustifiable interference with the exer-
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cise of such freedoms. These were mentioned in connec­

tion with Article 6 of_ the Geneva Convention on Fishing 

* 58 
ffnd Conservation of Living Resources of the High Seas. 

These elements received the general support of the dele­

gates, although some of them stated that a closer consid­

eration qf the elements was necessary before legal prin­

ciple's were formulated. Further,'-there was general 

acceptance jj£ the necessity for. %tii "adoption of app­

ropriate safeguards against the dangers of pollution." 

7. Questions of Pollution and Other Hazards, and Ob­

ligations and Liability of States in the Exploration, 

Use and Exploitation... 

The main discussion was on the issue of„damage 
• • ' ' - , ' 

caused by activities in the area, undertaken without. 

appropriate safe^gudrds which should entail liability. On 

this the view was expressed that the complex nature of 

the issue requires considerable study. Suggestions were 

made that, pending the elaboration of a precise or detail-

ed^provision, the principle of liability for damage be 

formulated in general terms. Other delegations suggested 

that since damages caused by activities in the area 

could not only affect the property of the operator or 

other individuals but also the common .interest of mankind, 

as well as the economy of the nearest coastal state.,- due 

consideration should be given to the question of criminal 
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responsibility for damages caused by such activities. 

Another important factor was the "right of coastal states 

to take appropriate measure's to protect their shores and 

coastal waters against pollution which will occur outside 

their national jurisdiction." Some delegations expressed 

the possibility that the measures taken by the coastal 

state may result in- the exercise of jurisdiction in an 

area beyond the limit of national jurisdiction and violate 

the principles of the freea"o**ta of the high seas. Other * 

delegations were of the view that such an element is 

necessary to combat and control pollution that has occurred 

in the marine environment, whereas others still were of 

the view that such measures would not constitute a viol­

ation of the principles of the high seas. These issues 

59 were, however, left unresolved. 

8. Other Questions. 

A reference was made to a proposed principle 

that" "there is an area of the seabed and ocean floor 

and subsoil thereof, which lies beyond the limits of 

national jurisdiction." It was pointed out that this 

proposed principle appeared to have general support and 

that being a far-reaching proposal it should be recorded 

as being agreed. On this the view was expressed that 

it was not necessary to state in a declaration of prin-



y 
213 -

St. 

'^w' 

ciples a fact which has obviously been accepted, since 

the Committee was studying the elaboration,.of legal 

., principles precisely for that area. State responsibility 

and boundary Settlement were also discussed but left 

for further discussion. . • 

B. Study for the Establishment of an International 
« 

Machinery for the Promotion of the Exploration and 

Exploitation of the Resources of t^e'Area. 

The issue of international- machinery, which 

originated on the basis of the joint proposal of t=he 

developing countries in 1968 was adopted by the United 

Nations General Assembly in Resolution 02467C (XXIII) 

of December 21, 1968. The Secretary General was -req­

uested by way of this resolution to undertake .a steady-: 

on the establishment of appropriate international y 

machinery for the promotion of exploration and resources 

in the interest of mankind. 'The Secretary-General in 

response to this submitted, his Report to the Subcommittee 
f\ 1 / 

in June 1969. This was' referred to the Legal Subcommi­

ttee by the Committee Chairman. However, the Legal Sub­

committee, which was busy discussing legal principles, 

did not have sufficient time to discuss the matter of 

international machinery. Then, the Economic and Technical 

Subcommittee took over disctission of the legal aspects 

of the international machinery. 
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The Repor,t of the Secretary on Machinery sugg­

ested several possibilities, on powers and functions Of 

the international machinery,'-'such as: (i) registration, 

(ii) granting letters of authorization or licensing, 

(iii) operation by an international organisation; and 
<•• -62 

(iv) resolution or settlement of the conflicts. In the 
* • v* * 

Third Session the Economic anf Technical Subcommittee 

took'up the general problems of international machinery,-

including economic and technical aspects. Since the 

report of the Secretary-General had been prepared only 

recently, most delegations, with the exception of the 

United States, were not ready to express definitive views. 

Thus the discussion focussed on whether the machinery 

would constitute a "registry office" where the claims 

for exploitation would merely be recorded, or,a more 

powerful "licensing agency".- The nations of "Western 

Europe and Others" were busy in the study of the report. 

The United States took a more positive attitude, pointing 

out that the difference between "registry officeV and 

"licensing agency" was not so great as generally consid­

ered. ' 

111: 2 : iii . Conclusion. . 

Few states supported the exploitation by 



\ 215 

i 

an international organisation itself., It seems that % 

it . . . • 

4he UnitedtStates -was very reluctant to give' broad 

isqretionary powers inr-granting licenses to licerise-

issuing organs because of its fear that exploitation 

by its own enterprises would be seriously restricted by 
* , * * * 

an international organisation, in which the developing 

nations could inevitably have a great majority, whereas 

the developing states supported the view that international 

machinery should be a licensing organ competent to 

grant or refuse licences. 

111: 3: i . The Seabed Committee 1970: Introduction.. 

The General Assembly of the United Nations 

in 1969 passed four resolutions--on the basis of the 

Seabed Committee Report and their discussion in the^ 

First Committee of the United Nations. Before discuss­

ing the debates of the Seabed Committee of 1970 it is 

necessary to understand the deliberations of the General 

Assembly of the 24th Session and the developments and 

64 discussion of the First Committee. Malta submitted 

a draft resolution on 31st October, asserting that 

customary international law on the definition of the con­

tinental shelf was inconclusive and since it was necess­

ary to preserve the deep ocean floor from encroachment 

inconsistent with the common interest of mankind*, the 
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Secretary General would be requested to ascertain the J 

views of member states on the desirability of convening 

" a Conference particularly for the purpose of arriving 

at clear, precise and internationally acceptable defin­

ition of the area of the deep ocean floor," ' thus 

adding a new dimension to the seabed issue. Several 

amendments were proposed, and finally it was adopted 

by the General Assembly by 65 votes to 12, with 30 

abstentions in the Plenary Meeting on 15 December. 

This resolution added the issue of desirability of 

convening'a Conference on the law of the sea to review 

particularly the regimes of the high seas, the contin­

ental shelf, the-territorial sea and contiguous zone, 

fishing,conservation of the living resources of the 

high seas, in order to clarify the definition of the 

area of the seabed and ocean floor beyond the limits of" 
V. 

national jurisdiction. 

% 

< 

\ 

Another resolution concerning the further 

continuation of the work of the Seabed Committee was 

a'dopted at the Plenary Meeting 109-0, wlth'one abstention. 

This directed the Seabed Committee 'to expedite its Work 

of preparing comprehensive and balanced legal principles 
» 

for submission at the next session of the General Assem-

bly. A joint draft declaration of, 48 nations, re-

y 
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questing the Secretary 'General to conduct studies 

^ * concerning the international machinery, was adopted at 

70 
the Plenary Meeting, 100 0, with 11 abstentions. The 

last of the series, and most important of these, was 

(̂  a resolution concerning^ a moratorium on exploitation of 

the ocean floor. This was an outcome of several draft 

71 proposals requesting all states* to refrain from ex-
-». 

ploration and exploitation of the ocean floor of the 

area pending the establishment of an international 

7 2 
regime. This resolution was adopted 62-28- with 28 

-~ ' 73 
* abstentions. 

Ill: 3:ii. The Seabed Committee 1970 : Discussion of 
' ' " " " ' " ~ •'•••• •!!'•• - J •• ..II. • . , • - — • - . . . • I - • . — — • • — . . , • • • . • • , — 

Principles. 

The Seabed Committee in 1970 held two sessions 

at New York from 2-26 March and at Geneva 3-28 August. 

The Legal Subcommittee began its work with the consider­

ation of legal principles on the basis of the Synthesis 

prepared by the Legal Subcommittee in 1969. Ceylon,. 

75 with other nations, place-d a 15-nation proposal 

on legal principles. Being afraid that this 15-natinn 
•* y 

proposal, the only formal proposal, would drstort the 

meetings, and in oroer to provide a balance, Norway 
7 f\ 

submitted a counter-proposal on 24th March, but,these 

two draft proposals were not the subject of extensive 

) 
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7-7 discussion. Norway later revised its draft proposal. 

-i 

t 

A. International Regime 

On the suggestion of the Chairman of the Legal 

Subcommittee, an Informal Working Group was established. 

* No progress was made in formal and informal meetings on 

legai -principles, at the time that the Informal Working 

' Group was attempting to prepare its own draft on legal 

principles. Thus as there was no progress, the Chairman 

of the Subcommittee submitted a letter to the Chairman 
78 of the Seabed Committee, informing him of this fact.. 

On the other hand, the Informal Working Group, with 

Bodawi as repporteur, completed its task the same day 

and reported directly to the main Committee. 

The Legal Subcommittee held se>eral informal 

consultations before the second session. On this a 

view was expressed by a number of delegations that the 

procedures of informal consultations adopted by the 

Subcommittee were not conducive to progress. This view 

was expressed by nonparticipants. On the other hand, 

the vrew was express'ed by some other delegations that 

'the informal procedure had in fact succeeded in enlarg-

ing the area of agreement. Thus in this confused state 

of uncertainty a proposal was made that informal consul­

tations should be held during the twenty-fifth session 
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of the General Assembly, to be followed by formal 

meeting of the Committee to consider and adopt a draft 

declaration of principles, for submission to the 

General Assembly. 

A text was finally prepared.by the Chairman . 

of the Seabed Committee on a draft declaration of 

79' 

principles. This text did not represent the consen­

sus of the Seabed Committee as such, but was the product 

of the Chairman's diligent efforts. This was followe4 ' 

by Malta, who introduced a 36-nation proposal, 

£ater joined by a further 10 nations. This draft 

declaration was intended~to incorporate the draft 

•declaration of principles expressed in the 1-etter of 
0 

the Chairman of the Seabed Committee. The draft res­

olution was adopted in Plenary Meeting, 108-0, wi.th 
8 1 ' ' 14 abstentions, thus for the first time establishing 

v. 

* 82 
prino^ples for the deep ocean- floor. The principles 

fcan beisummarised as: . ' • 
I ' 

--*> "The seabed and ocean floor, and,tlie subsoil 
-•J - thereof; beyond the limits of national 
qT-~ jurisdiction, as -well as the resources Of the 

' *"* area', are-the Common heritage or* mankind. . 
The area shall not be subject to appropriation 

>-> by any means by states or persons and no 
state shall claim or exercise sovereignty or 
sovereign rights* over any part" thereof. An'd 
that an in te rna t iona l regime shal l be 'es tabz 
lished to govern and regulate the area. 

^ 83 
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B. International'Machinery 

A- report was submitted by-the Secretary General, 

pursuant 'to the General Assembly Resolution to the 

Seabed Committee, entitledStudy on International 

' * 84 
Machinery. The report had three parts: Part I, 

Views Expressed by Member States -on International 

Machinery; Part II, Various Types of International 

Machinery; and Part III, International Machinery Having . 

Jurisdiction over the Peaceful uses of the Seabed and 

the Ocean Floor, and the Subsoil Thereof,, beyond the 

Limits of National Jurisdiction, including the Power 

to* Regulate-, Coordinate, Supervise and Control Ail 

Activities relating to the Exploration and Exploitation 
o 

of their Resources. In addition to- this, working-papers 

were presented by the United States, United Kingdom 

8 7 '» 
and France. The main Committee held discussions on 

J» ' 

the" machinery structure, with reference to the three 

working papers, but with main concentration on the 

Secretary General's. Study. 

The Study On International Machinery, in 

'Part III, suggested four types of machinery: (a) 

international machinery for exchange of information 

and preparation of studies; (b) international machinery 

with intermediate powers;- (c) international machinery 
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\ -
for registration and licensing, and (d) international 

t ' „ 

machinery having comprehensive powers. 

All four types of machinery were considered 

and for the first type it was suggested that,, although 

international machinery for exchange of information 

and preparation of studies did represent an essential 

stage of development, such arrangements would not 

be adequate since they would not provide practical 

organisation or effective administration of the area 

beyond the limits of national jurisdiction. It was ' 

further pefinted out that such functions were either already 

being performed or would be one of the function's of 

the international machinery. 

The second type of machinery suggested, with 

intermediate powers, was also regarded as inadequate 

by various delegations. It was said that the tasks 

to be performed by such machinery could be carried-Out 

by existing bodies and an intermediate organisation or 

a mere registration body with limited scope and compet­

ence would not only be unacceptable to most states but 

would not reflect the basic concept that the area and 

its resources were the common heritage of mankind. 

\ 

Some nations expressed support^of the es-
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tablishment of international machinery competent to 
4 i 

issue licences and to collect royalties and fees, and 

used the 'committee7^to concentrate on such type of 
f 

machinery. Differing views were expressed in this 

context. Various delegations- were of the view-that 
t 

this shauld be only one of the possible functions of 
I 

the machinery with comprehensive powers. 

« 

* * 

I The report on the international machinery having 

comprehensive powers was prepared in the light of 

the fact that Resolution # 2574C (XXIV) was adopted 

with the strong support of the developing countries, with 

a specific request for a machinery having comprehensive 

powers. According to this report, nature of functions 

and powers of international machinery can be summed up 

as follows: (a) relating to the exploration and expl-

oitation of "resources; (b) concerning peaceful uses of 

the seabed ojther than the exploration and exploitation 

of resources; (c) concerning standards which would apply 

to all peaceful uses. 

First* the functions of the international mach-

inery relating to the exploration and exploitation of 

resources were described as: licensing, direct exploit­

ation, the sale of price ,fluctuations, collection of 

fees and royalties, and graining programmes. All mineral 
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resources except minerals in solution in sea water were 

included. In the discussion questions were'raised on 

the type of entities which would be allowed to partic­

ipate in the mineral exploration. Several suggestions, 

such as licences to'states, to states engaged in joint 

enterprises, to international,state or private*enter­

prises, or to individuals, came in. Further, various 

types of operating rights were suggested, such as for 

scientific research and other activities. Various 

procedures for granting licences were also seen and 

discussed, such as, on a first/'come-first-served basis, 

the drawing of lots, grants on^the basis of the merits 

of the applicants, and qompetitive bidding. For the 

direct exploitation, it was* suggested that machinery? \y 

might arrange for other bodies to perform this oper­

ation on its behalf by a system of service contracts, 

or by way of joint ventures, with them. On the issue of 

the role of machinery on price fluctuations, the Re-

*• 89 port expected machinery to play, a positive role. 

Second, the issue of peaceful use of the seabed 

. ^y 

other than exploration and exploitation of^resources 

was noted. The view was expressed that international 

machinery might include among its activities respon-

sibility for laying, maintenance and protection of 

submarine cables and pipelines. It was indicated that 
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the scientific research might be placed under the 

jurisdiction of the machinery, so that it would become 

dependent on the machinery for observance of various 

conditions^ such as prior communication of research 

programmes and publication of scientific data and 

T+ 90 results. 

Last, on the is^ue of standards which would 

apply to all peaceful uses, the following were suggested: 

prevention of pollution, protection of living resour­

ces,.safety of life and property, conflicting uses of 

seabed and superjacent waters, and liability. The 

issue of liability, being complex, was only discussed 

under a few heads in general terms, and their possible 

solutions insofar as the international machinery was 

concerned was mentioned. A suggestion was made that 

the machinery might be empowered to determine the 

quantum of compensation to be paid in the event that 

one operator caused or received damages as a*result 

91 of the activities of an other. 

111:3:ii i. Conclusion. 

A Resolution #2750C (XXV) on enlarging the 

membership of the Seabed Committee and the convening 
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0 

of the Third Conference on the Law of the Sea was 

adopted,by the General Assembly 109-7, with 6 

92 abstentions. This resolution was originally init-

93 iated in an American-Dominican proposal which was 

94 later followed and amended by several other proposals, 

stressing varying degrees of need for convening the 

Third Conference on the Law of the Sea: Thus the res­

olution enlarged the Seabed Committee by 44 on 

geographical grounds and decided to convene, in 1973, 

a Conference on the Law of the Sea which would deal 

with the establishment of an international regime, incl-( 

uding international machinery for the area and the res­

ources of the deep ocean floor, a precise definition 

of the area, and other related issues. 

r 
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IV:l.n Introduction "."' } 

• * - - . ; 

A landmark was established in the lega*!, history '-of > 

c the law of the sea, on 17 December 1970, by adoption of the 

resolution entitled, "Declaration of Principles Governing The * 

Seabed And the Ocean Floor, and the Subsoil Thereof, Beyond 

the Limits of National Jurisdiction." The historic significanc 

of this resolution in the evolutionary process of the law of 

the sea is that;for the first time the world community reached a 

agreement to^lay down basic principles for governing the 

activities in ocean space and floor. It was after three years 

of exhaustive debates that the Seabed Committee succeeded in 

fabricating a structure on which future negotiations of the 

law of the sea cpuld be based - giving a'firm and new direction 

to the law of the sea negotiations. This Declaration -had a 

double role to play: (a) it was to be the base for future 

discussions of the Seabed Committee,/which was to prepare an 

agenda and elaborate related issues'^for the Third Law of the ." 

Sea Conference; and to be the legal norms and code of conduct 

"for the states during the interim period of evolution Of an 

international regime of ocean space. This was, thus, the be- , 

ginning of the establishment of "a new legal order for seas, 

based on new* revolutiona-ry concepts. ( 

9 

* "* 

The Declaration was accepted by 10$ *to none with 
2 7 . 

14 abstentions. This was the first major break-through since 

the genesis of the new concept of the "common heritage of martkin 
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in establishing widely accepted legal norms for ocean space -

certainly adding new dimensions to classical concepts .of sea 

•regulation. . The Resolution, like other legal instruments, has 

both merits and demerits. However, undoubtedly, it is a 

unique document, an outcome of the diplomatic as well as legal 

3 
expertise of Ambassador Amerasinghe. It tries to satisfy 

all states and interest groups, resulting inevitably in some 

- ^ 4 

degree- of vagueness and ambiguity. - This remarkable compromise 

of conflicting interests, packaged with diplomatic skillris 

a.n ingenious effort to reconcile different ideologies./ Yet 

its legal,, as distinguished from i^. political, significance 

needs to be examined in the l.̂ ght of existing political stands 

and fleeds of-the present day world. \ ' 

A fair examination of the Resolution would require 

a clear understanding of the circumstances prevailing in the 

Seabed Committee debates and also of the variety of prevailing 

jurisdictional claims. A true analysis" also requires the con-

sideration of the different interest groups in conflict such 

as the developing countries as a whole> the landlocked countries 

as a whole, the developing coastal'states, the developing 

landlocked states, the developed landlocked states and the 

developed coastal states. The Declaration is«an outcome of 
* • * * * . 

political compromise, incorporating both generally accepted * 

legal norms and evolving norms of conduc't. The document is, 

therefore, a blend of "hard law" and*"soft law" .or "in more 
* • 

classical language a combination of lex lata, and lex ferenda. 
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IV:2. The Analysis of Hard Law 

Juridically, the core of the Declaration consists 

of four legal principles: (i) the seabed under high seas and 

its resources shall be treated as "the common heritage of 

mankind"; (ii) the area shall be used exclusively for peace-

ful purposes; (iii) an international*regime should be esta-

blished applying to the' area and its resources an$ including 

international machinery-^ and (iv) the area shall not be 

subject to appropriation../, and no stlTte shall claim or 

exercise sovereignty or Sovereign rights over the area. These 

all need a separate analysis. 

* 

IV.2:i. Seabed under the high seas and its^jresources shall be 
treated as the "common heritage of mankind".^ 

The declaration of the seabed as tke "common 

r 
the "i 

heritage of mankind" simultaneously formulates two norms-: First 

that the seabed beyond the limits of national jurisdiction 

attains the new status of the commoit heritage of'mankind. 
i 

Second, the regime of the high seas has for the first time been 

divided explicitly into the' "regime of deep ocean bed". Al-

thoughUiistorical evidences dating -back to 1923, were claiming 

seabed of the continental shelf and thus separated the legal 

status of the superjacent water over the continental shelf from 

the continental shelf itself, no international practice ever 

* 
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referred to the division of the high seas into two separate 

regimes: (i) of seabed and (ii) superjacent waters of the high 

seas. A review of the Geneva Convention of the Continental 

Shelf and the^Geneva Convention on High Seas will further 

substantiate this argument. According to the Geneva 

Convention on the High Seas "the term 'high seas''me^ans all 
: • : • » . ' ' ' ' '• * 4 

parts of the sea that are not included in the territorial 

8 
sea or in the internal waters of a state". This definition 

nowhere differentiated between the seabed of the high seas and 

the superjacent waters of the high seas. The Geneva Convention 

on Continental Ŝ helf explicitly says "the term 'continental 

shelf is [to'be] used as referring...to the seabed and sub­

soil of the submarine areas adjacent to the coast but outside 

*' 9 
the area of the territorial sea". 

« 

The division of the seabed is welcome for its 

benefits to mankind; it is a good beginning, provided it ends 

well. The motivation behind such a concept is to accord a 

special status to an area, hetherto, not referred to in any 

international document, which holds the vast treasures which 

had been so far unexploited and inaccessible. The proposal 

came in the wake of time, when seabed mining technology is " 

almost ripe enough to permit this ne;w and unique exploitation. 

The concept has laid down a new norm before the beginning of 

the actual exploitation of deep ocean bed resources, this is to 

restrain few and benefit all. 
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It was unclear until 1970 as to how if at all these 

various freedoms would apply to the seabed area. The new 

status thus accorded to the seabed reserves it for the u'se of 

all mankind. Simultaneously, freedom of the high -seas has not 

been affected, by expressly stating that nothing in the 

F Declaration*" shall a*f feet: "the legal status-of the waters 

superjacent to the area or that of the air space above those 

waters".10 • 

•However, this principle will need further elaboration 

with the new scientific advancements. Recent biotechnological 

developments indicate that uranium farming is feasibLe on the 

11 seabed. This farming is to be carried out by deposition of 

uranium spread on some species of plants. These plants, in the 

deep ocean bed, do not fall into the category of sedenty 

fish and there is no provision even in I.C.N.T./Rev. 1 to meet 

such a contingency. The definition of the term "resources' 

in I.C.N.T./Rev. 1, Art. 133 only covers up solid, liquid or. 

gaseous substances. Perhaps this definition is not broad 

enough to include plants and deposit's on plants. Though the 

definition refers to minerals "occuring on the surface -oj the 

seabed or at depths of less then three meters beneath the \ , 

surface;...or at depths^of more than three meters from tjie 

13 ^^ 
surface", i t fails to refer to mineral deposits on plants. 
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These plants which are in direct contact with the deep ocean 

bed might keep the uranium deposits on them away from the 

seabed. Thus non inclusion of such plant species might in 

the future perpetuate complexities on the issue of determining 

the actual status of such mineral deposits on plants. 

s , A ?> . . . . . . :. 

The principle of common heritage establishes a norm to 

institutionalize the resources lying in the international area. 

This institutionalization is coupled with the management of 

common heritage resources by mankind, as a trustee of«mankind 

itself. This connotes the enjoyment of the resources by man­

kind as a whole without having owned them. This principle 

res'ts on the rationale of equitable ̂ sharing. It is an effort to re­

strain a few technologically advanced countries from appro­

priation of .this unlimited wealth. And it is an effort to 

btidge the gap of the rich and poor nations. 

This concept is the "core" of the Declaration and 

.of utmost importance. Its first ever global acceptance is 

-an indication of the changing world opinion - more precisely, the 

world's desire to get together for common benefit. This also, 

indicates the recognition of-the formation of a truly-inter­

national regime - a regime of supranational character. 

IV:2:ii The area shall be used exclusively for peaceful 

purposes. 

\ The reservation of the seabed exclusively for peaceful 
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purposes is indeed a significant achievement in itself; £0t 

only acceptance of this provision but strong endorsement to 

such a provision indicates a considerable shift in the super-

power approach towards tne seabed.This shift can be seen in the 

"Treaty On Prohibition of Nuclear Weapons On Seabed apd Ocean 

Floor". It was even before the Declaration was adopted by the 

Halted Nations that the Eighteen-Nation Disarmament Conference 

commenced its work of demilitarization of the deep ocean bed. 

In 1969 the Soviet Union and the United States, both submitted 

their proposals for a draft treaty on dimilitarization of 

the seabed. The Soviet Union proposed'that "the use for 

military purposes of the seabed .and the ocean floor and the sub­

soil thereof beyond the twelve-mile maritime zone of Coastal 

Stat>es [shall be] prohibited. . .It is prohibited to place on the 

seabed and the ocean flOOT~-and the subsoil thereof objects with 

nuclear weapons or any other types of weapons of mass de- . 

struction, and to set up military bases, structures, installations, 

fortifications and other objects of a military nature." 

The United States proposal was somewhat different. 

According to the U.S. proposal "[e]ach State Party to [the] 

Treaty [was] to undertake not to emplant or emplace fixed nuclear 

weapons or other weapons of mass destruction or associated fixed 

^launching"platforms on, within or beneath the seabed and ocean 

floor beyond a narrow band [3-miles], adjacent to the coast of 

17 any state." < '—^j 
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These proposals are considerably different from 

each other. The Soviet Union, recommended complete prohibition 

of military activities including nuclear weapons and-other 

weapons of mass destruction, along with all types of military 

bases, structures, installations, fortifications and other 

objects, of a military nature. However, the United"States 
J 

proposal was only for the. prohibition on emplacement of fixed 

nuclear weapons or the weapons of mass destruction or associated 

fixed launching platforms. It is significant to note^that the 

Soviet Union proposed- a complete ban on military•activities 

and emplacements of all types of weapons. "And the U-.S. only 

refers to the prohibition of\nuclear and other weaspons o'f mass 

destruction* that too, of fixagl nature. No comparable con­

dition was Laidf down by the Russians, i-n-sTjead they referred to 

all types*of structures. The U.S. proposal reflects its 

reluctance to accept complete dimilitarization on the seabed. 
f 

this difference is also clearly marked in the titles of these 

two proposals in which the Soviet Union proposed "prohibition 

for military purposes" and the United States proposed prohibition 

only on the "emplacement of nuclear weapons". 

The joint "U.S.-.U.'S.S.R. Draft Treaty on Prohibiting 

18 
Emplacement of Nuclear Weapons on Seabed and Ocean Floor", 

however, changed two earlier positions. .The same position with 

a minor change'was placed in the "Treaty on Prohibiting 

Emplacement of Nuclear Weapons On Seabed and Ocean Floor". 

v 
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According to this Treaty "[t]he State Parties...undertake 

npt to emplant or emplace on the seabed and the ocean floor 

and the subsoil thereof beyond the outerlimit of the seabed 

zone...any nuclear weapons or any other types of weapons of mass 

destruction as well as structures, launching installations or 

any other facilities specifically designed for storing, 

19 

testing or using such weapons." This provision is a com­

promise of two earlier proposals. In this the U.S. stand of 

restricting the Treaty to nuclear weapons and other weapons 

of mass destruction is restored, thus avoiding complete de­

militarization. And the Soviet Union's stand of prohibiting 

all types of structures is kept, thus not accepting the U.S. 

position to restrict the Treaty only up to fixed structures or 
m 

installations. 

t 

The concluding time of the Treaty reflects that 

Dr. Pardo's proposal to declare the seabed and ocean floor as 

common heritage of mankind and its reservation for peaceful 

purposes, generated enough activities. The declaration of 

Principles Resolution and the Treaty on the Prohibition of 

Nuclear Weapons came almost together. The simultaneous 

acceptance of such a cause in two different forums is an 

achievement in itself. However, it is regreted that despite 

efforts by the Soviet Union complete demilitarization could 

not be implemented. J 

* . «• 

This principle of the reservation of the area 
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exclusively for peaceful purposes has been expressed in two" 

20 
different ways in the Declaration. According to the 

principle five the "area shall be open to use exclusively 

21 
for peaceful purposes". Whereas the principle eight reads: 

"[t]he area shall be reserved exclusively for peaceful purposes 

Perhaps, the intention in the earlier assertion is to permit-

the use of the area so long as it is in conformity with the 

principles and the regime to be established. The later 

assertion connotes a negative notion prohibiting the use of 

the area except for peaceful purposes. The Declaration, here 

attempts to clarify that the area shall be reserved ex-

clusively for peaceful purposes. It,,inter alia, refers to the 
y 

measures taken and measures to be taken by way of international 

agreements for the exclusion of seabed and subsoil from arms 

race. It wili.be, perhaps, right to comment here that this 

principle was accepted because it did not interfere with the 

activities of superpowers in superjacent waters and further 

because use of the deep ocean floor was not very significant 

for their military activi\ies. Thus reservation of the seabed» 

only for peaceful purposes /is nothing more than a commitment of 

a significant kind. / 

IV:2:iii An international regime shall be established applying 

to the area and its resources and including an inter­

national machinery.23 

t 

The Declaration in the preamble stresses the need 

22 

http://wili.be
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for the formation of an international regime for the re­

gulation and management of the resources of the area-. This 

need had been emphasized after acceptance by all that the 

existing legal regime of the high seas, does not provide 

adequate rules and regulations to govern the de novo status 

of the seabed and subsoil thereof. The 'acceptance of the need 

for the formation of an international regime is an achieve­

ment in itself for the whole of mankind. This regime, which 

is designated to regulate the*whole ocean bed for the benefit 

of ture as well as present generations; could be seen as in-

tended"to place qn the international machinery a responsibility 

similar to that of a trustee. The regime has been accorded 

•ST 

a very significant role in this changing world. It has to 

establish a new type of international, political as well as 

economic order. This departure from the present day world 

practices can truly be .termed as the beginning of a new era. 

in internation co-operation. The regime to be established is a 

completely new departure, quite independent of the traditional 

principles governing existing international organizations. 

The very acceptance of this principle can rightly be said to 

envisage a supernational organization, perhaps a government 

of mankind. Though the Declaration does not explicitly pro­

vide for universal membership in the regime, the fact that it 

is to be created by a "treaty of universal character" connotes 

and reveals that the regime shall have universal membership. 

And this principle of universal membership is clearly embodied 

in the Informal Composite Negotiating Text/Rev. 1 which states: 
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"[a]11 State Parties are ipso facto members of the Authority" 

and "[t_Hie Assembly shall consist of all the members of 'the 

24 
Authority." The governmental functions are to be performed 

by this Authority through its sub-organs, the Council and 

25 the Enterprise, which shall be responsible to carry out 

policy formulations of the Authority 

IV:2:iv The area shall not be subject to appropriation.., 

and no state shall claim or exercise sovereignty 
7 ft 

rights over the area. 

The last of the core principles is the product of 

three considerations: (i) the need to prevent national 

jurisdictional claims from touching the mineral nodules beyond 

limits of national jurisdictions; (ii) the need to discourage 

sovereignty claims beyond a narrow territorial s.ea; and (iii) 

the need to counter-balance the trend towards exclusion of 

sovereign or quasi-sovereign rights, of coastal states not 

only to the continental shelf, but also extended zones of 

superjacent waters. ^ 

The first purpose in this principle, presumably, was 

to discourage the past state practices of unreasonable ex­

tensions of coastal state jurisdictions in high seas areas. 

The need was realized due to the past example of Latin 

American states, some of which extended t'heir territorial 

jurisdiction to 200-miles, in the wake of the United States 
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promulgation of coastal jurisdiction over its continental shelf. 

It is significant to note that^the United States, extended its 

jurisdiction on the seabed only, for keeping the shelf resource 

-whithin its exclusive control. Whereas,"-several of the Latin 

American claimants proclaimed complete sovereignty. Con-

sequently, this lead to a kind of race among coastal states 

for "the expansion of territorial or quasi-territorial claims. 
. * "' 

The Declaration, under this principle attempts to put a check 

on such,expansionist claims. This principle was thus in-* ' ' 

tended to rest upon a future compromise between coas~tal states 

with large claims and coastal states with narrow claims and 
t 

might be viewed today as an intermediate step towards securing 
, • » • » 

stich a compromise. This principle 'does not refer to any 

particular limit or limits but merely tries to establish that 
* , - - -

the>area beyond national/jurisdiction shall not-be appro-

priated.. i The intention of" the principle is clear that all of 

the internamonal areli shall remain out of the reach of furthei 

"̂ ejcpan"si©nist-\:iaims. What the Declaration, really accomplished 
• C "• 

then;'was a prohibition against.the dividing up of "the oceans 

• among, coastal s-tates. . " t 

Less directly, another-intention of this principle 

"was to discourage'fhe sovereignty (i.e., territorial sea) 

' claims beyon/i narrow limits. To some extent this- principle has 
*•' • - " . "* . • . '• ' , ' • . '' ' -
been successful. „We do nofe find many examples of further 

expansion of sovereignty claims beyond 12-mile„ limits after 
-"* '' 27 * •" * ' 

the 1970 Declaration, As alreddy discussed above, the ' 
* ' . • ' * -v . 
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principle's motive was to freeze the jurisdictional position 

as, it was, during the negotiations for a future treaty. Partially 

it succeeded in its motive. The Chinese assertion is a' 

good example of the success of this principle. The Chinese • 

i# 1^71, asserted in their usual polemical style that "the 

current international struggle wit-fc regard to, rights over the 

ndtoceans was* in essence a struggle between agression 

and resistance, between plunder and conservation, between 

foreign legemoney and independence., a struggle of Asian, 

African and Latin/American countries in defence of. their 

national rights and interests and 'their sovereignty against 

28 7 

the legimony of the super powers." Further, they said, , 

"it was within each country's sovereignty-to decide the extent 

of its rights over territorial seas...all coastal states had 

the right topcPispose- of the national resources in their 

coastal seas and.the seabed and subsoil thereof, so as to 

: th. 

,,29 

JQ ^* 
promote the wel l -be ing of t h e i r people and the development of 

their economic interests. 

Perhaps; this statement given in support of the 

Latin Americans and others with wide territorial jurisdiction 

indicates a^sh^it in Chinese ocean policy. Such a change in 

I Chinese approach is further justified for two reasons: (i) 

Chinese intention to "persuade the developing countries that 

30 
she was really one of them", and (ii) need for China to 

31 
Secure more oil reserves on its continental shelf including 

4 
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Pohai Bay and the vitalest of all, the need to secure their' 

claims on Pohai Bay, which "is about 300 miles long, 180 miles 

32 
wide and approximately 45 miles across the entrance". 

Hungdah Chiu expressing his doubts -over Chinese claim of 

f ' * 
Pohai Bay writes: "[ujnder international law, a fundamental 

question arises whether a particular body of water forming 

an indentation of a state's coast and described as a bay or 
",'••"" ' . -" 33 

otherwise may be claimed by that state as its inland waters." 
34 The Chinese need for fuller control is justified by Park 

and Chiu - "'[t]here can be little doubt that Pohai' Bay Is 

vital to the security of [Peoples Republic of China]. Access 

to its waters would permit an attack supported by naval forces 

against any part of an area within gigantic circle from 
. -

Manchurian industrial centers to the hearts of the North 

China plain. It would have been extremely difficult, if not 

impossible, for the Western Powers to bring the rulers of the 

Ch'ing Dynasty to their knees in the nineteenth century without 

35 
the use of Pohai Bay." The 45-mile enterance of the Bay can 

not wholly be covered from both sides under the present 12-mile 

territorial jurisdiction, it leaves 21-miles passage in the 

middle and several square miles in the 'middle of the Pohai 

Bay, if it is not accepted by the world as internal waters. 

This can, however, be* easily covered under an extended jurls-

diction by closing the entrance of the Bay. 

However, Chinese effort to gain support of developing 

countries by supporting their wider claims did not meet the 
« 
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expected results. "The indicator of China's success 
« ' ' . ~" c 

in persuading the developing nations that she was their trust 

worthy potential confiden\, was the fact that ŝ ie was ex­

cluded from the private caucusfe^of the'* ' Group of 7-7'," the 

informal body in which developing nation policy and strategy 
.. • . j ,,36 % 

is coordinated." 

Thirdly, the last of the intentions of this principle 

was to limit extensions of special functional zones p.n super­

jacent waters, that is, the ^ones of exclusive economic and 

fisheries jurisdiction and at 200-miles along with the con-
v*~' 37 

tinental shelf limits. It is evident from the records that 

In the post—Declaration decade no major^claims have come up, 

extending their jurisdictions beyond 200-miles. However, the 

claims of the- 200-miLe economic and fisheries zone have come 

up from countries which did not ha-ve any such jurisdictional 

claims , prior to th»e princip: iciple'srosolution.- -

Thus,vto sum up,this principle was nearly a complete 
-_ ~ -> ' "* 

success in discouraging^ states from unreasonable extension of 

/ their jurisdictional^and territorial'Claims. 

IV:. 3r The Analysis of Soft Law 

'<,? - V -" ' \ ' 4 -

The Declaration apart from establishing "hard law" 

establishes some principles which can be classified as "soft 

law".' These principles are new and developing and therefore, 
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can perhaps be grouped under lex ferenda. These principles 

for the first time highlight the desire of the world community 

to narrow down differences by adoption of a few new norms. The 

best example can be seen in this principle - an international 

regime shall be established by a treaWj of universal character. 

These "soft law" principles were laid down\to be observed 

during the course of Seabed Committee's remaining period and 

the UNCLOS-III. 9t was suggested that these principles should 

be the base of further negotiations and formulation/of the new 

law of the sea. However, it is likely that acceptance and 

observance of these new pronciples in the law of phe sea 
if 

negotiations might make them ripe enough to be applied to 

other areas of international law. These hive be/n grouped 

under the following four headings: (i) ajL^rnternational'regime 

shall^be established by a treaty of universal<character, -

generally agreed upon; (ii) "states shall promote international 

co-operation in such things as scientific research, conservation 

of ocean resources, rights of other states and pollution pre­

vention; (iii) activities of the states causing damage to the 

sea shall entail liability; and (iv) the disputes relating to 

activities in the area shall be resolved accordi/ng to trae U.N. 

Charter and the procedure to be establisKed in int.ernatAonal 

regime. 
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IV:3:i An international regime shall be established by a treaty 

of universal character, generally agreed upon. 

This principle has emerged as a new applicance for 

reaching agreements on vital issues in international law and 
'& 

r-

relations. It is the first time that the world community 

agreed on this principle that "the treaty shall beTuniversal 
\ 

character and generally agreed upon", nature. It is^an 

absolute departure from the past and present practices of the 

United Nations treaty procedures. Generally the treaty to 

be accepted by the UnitecUNations requires two-thirds support, 

the precondition for seabed regime treaty is "a treaty of 

universal'character, generally agreed upon". Here", generally 

agreed upon has not been defined or elaborated, thus it 

develops ambiguity to what will be the exact limit of 

"•generally agreed, upon'. This issue still remains open for 

further discussion and elaboration. 
». 

However, this emerging principle is an outcome of 

compromise between developing and developed countries'? It 

came in an effort to reconcile the conflicting interests of 

two groups, by way of give and take.. Both the developing 

and developed countries conceeded some-of their interests and 

also secured a few. The developing countries secured the 

rights for equitable sharing in the benefits to be derived -̂  

\ -from the area and simultaneously conceeded their superiority, 

of numerical majority in- influencing the future agreement.* 

Developed countries had to conceed and agree for the establish 
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ment of an international regime and equitable sharing of 

the benefits of resources. ' The gain for developed countries « 
• * 

was no less important, because ali that was to be formed and %-y 
•c-

decided for s-eabed activities could no longer be imposed 

on them, as the treaty has to be of universal character and 

generally.agreed upon in nature. 

IV:3:ii States shall promote international co-operation in 

such things as scientific research, conservation of 

.. ocean resources, rights of other states and pollution 

prevention. 

First,p the Resolution has made an effort to evolve 

principles for co-operation among states, in various diversified 

areas. These tend to be more of a code of conduct than le'gal 

norms. The Declaration, while referring to scientific research, 

means that states carrying out research activities shall help 

and provide such scientific information to other states who 

do not possess the capability to carry out such research. This 

is an effort to help developing states to develop their own 

scientific background. Further, it is important, for the 

reason that scientific knowledge acquired by developed states 

from the coastal zones of developing states, shall also be 

40 available to the state concerned, for its own benefit. 

Second, another significant aspect is of- the con­

servation of natural resources of the aTea and prevention of 

the natural flora and funa from the possible damages. The 
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Declaration while emphasizing co-operation, seeksrfor the 
/ 

development of co-operation among states, so that the natural 

resources are conserved for their better equitable^use by 

mankind. This co-operation is, particularly, sought from the 

states who are extensively indulged in fishing, transportation 

and other activities in the sea or ocean bed. 

Third, the Declaration emphasizes the need for co­

operation by states, and affirms that states shall" pay due 

regard to the rights and legitimate interests of the coastal 

states, in'the region where such activities are being, carried 

out. This, provision seems to be vague, for it asserts that 

states carrying out such activities shall pay due regard to all 

such other states whose interests are likely to be jeopardized. 

The intention of the principle is to eliminate, to the maximum 

possible limit, the possibility of conflicting claims. However, 

the vagueness lies, in the difficulty to locate and recognize 

the states and their number, having interests in the area of 

activity.. It is not workable unless the enigma of juris­

dictional claimsis resolved. If any such provision has to 
} • y l 

eiist t#en it will perhaps be necessary for its proper im­

plementation that a comprehensive document be prepared, ex­

plicitly showing the areas of interests" of different states. 
i 

It is suggested, for the reason of the existence of several 

conflicting territories and jurisdictional claims, which are 
J 42 • 

a catastrophe in the w,ay of success of this principle. 
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IV:5:iii Activities of the states causing damage to the area 

shall entail liability. 

i . • 
K 

«„. , The principle, when, connotes liability for causing 

dama-ges, establishes 'a new and' good-practice. However, 

the practicability of such a norm is questionable particularly 

in the absence of effective methods to determine the amount 

of damage caused and that whether^or not a damage has been 

caused. A justice in the absence of the means and tools to 

determine the right or wrong is, perhaps, an illusion. The 

damages-to be covered under this provision have to be borne 

out of the activities" in the area. And in the absence of 

clear definition of the "activities in the>area", it is 

difficult to ascertain that which damage has actually been 

caused by "activities in the area". It is however conceeded 

that in certain cases through agreements, damages can be 

ascertained and realized. Yet, viability of the principle, 
* « 

in the absence of adequate scientific backgrouns is doubtful. 

Such a concept is likely to create more confusion than the 

justice can render to mankind. 
t 

IV:3:rv Disputes relating to activities in the area shall oe 

resolved according to the United Nations Charter and 

the procedure to be established in the international ^ 
— 

regime. 

Through this Declaration lays down the procedure.to- be 

adopted in the case of a disputes relating to activities in the 

.area and its resources. State parties, by this principle, ajjree 
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to resort to the provisions of Article 33 of the United Nations 

Charter, i.e. "the parties to any dispute, enquiry, mediation, 

conciliation, arbitration, shall...seek a solution by 

negotiation, judicial settlement, resort to regional agencies. 

45 
or arrangen?*fits , or other peaceful means of their own choice" 

or failing all of these means "the Security Council shall call 

46 
upon the parties to settle^their disputes by such means." 

These measures are suggested in case of a dispute during the 

period of the evolution of an international regime. The 

-©eclaration further asserts that after establishment of the 

regime, disputes shall be settled according to the provisions 

laid^own for dispute settlement in the international regime. 

Thus the Declaration recognizes- the need of a 

seperate dispute settlement body within the regime. This 
t 

suggestion proposed by the United States, has been well 

integrated in the Declaration. This provision clarifies the 

procedure to be adopted in the interim period and also re­

flects the possible procedures to be adopted by the future 

seabed dispute settlement body. The acceptance of this 

principle clarifies the need of a seperate seabed dispute 

settlement body and also reflects the intention of states 

that they do not wish to put such disputes under the direct 

jurisdiction of International Court of Justice. Perhaps this 

expression is an outcome of the need of a more effective dispyte 

settlement body which is more familiar with the seabed activities, 

than the International Court of Justice. 
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IV:4 Conc lus ions 

r " 
The almost unanimous endorsement of the Declaration 

of Principle was a big achievement in itself. After three 

years of strenuous negotiations which had gone into the 

formulation of the} principles, at least some clear and 
4 

positive results in the shape of legal norms and evolving 

code of conduct are visible. Some of the provisions are new 

and reflect the changing world opinion for a new public order 

of concerns, such provisions are clear and have been accepted 

by allk Yet, some of the provisions are vague and ambiguous, 

and d^not lead to any positive conclusion. Mainly these 

provisions are those on which world community was bitterly 

divided. Thus in an effort to reconcile the interests of all 

Estate parties and reach a settlement, different phrases have' 

b$en repeatedly used in different provisions. The device of re­

interpreting particular phrases was the only alternative to 

satisfy the specific conflicting interest of each state. The 

Declaration principle needs to be evaluated with a view that 

some "core issues" have been accepted and hot because "what 

issues" have been accepted. v * x 

It will perhaps be right to mention that the document 

needs to be viewed as a base for future negotiations as its 

motive was and the need not be look upon as a final in-

strument of principles. However the drawbacks in the Declaration 
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which are temporary and for the interim period only should 

not underrate the significance of such a unique document. 

Last but not the least, this document is a giant leap of 

mankind, for certainly it is a document which is likely to 

give direction for the establishment of a new economic and 

political world order. 

( 



o 
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V:l:i The Seabed Committee 1971: Introduction 

The Seabed Committee-1971 composed of 36 members held 

two sessions at Geneva, first from March 12 to 26 and second 

from July 19 to August 27. In the first session following 

an agreement on organization of work, three Sub-Committees were 

formed. Evidently, it became necessary due to the enlarged area 

of negotiations, whichNwas no longer confined to seabed and 

I 4 

ocean floor, and because the Committee was to cover all the 

possible aspects of marine activities the following areas were 

allocated to Sub-Committee I. 

"To prepare draft treaty articles em­
bodying the international regime - in-

H • eluding an international machinery -
) . for the area and the resources of the 

-* " s*eabed and the ocean floor, and the 
subsoil thereofj beyond the limits of 
national Jurisdiction, taking into' 

it tkk 

K 

,account tfle equitable sharing by all 
States in the benefits to be derived 
therefrom, whether coastal or landlocked, 
on the ba^is^of the Declaration of Prin­
ciples Governing the Seabed and the 
Ocean Floor, and the Subsoil Thereof, 
beyond the*Limits of National Jurisdiction, 
economic implications resulting from the ex­
ploitation of the* resources of .the area... -
as* well.as the particular needs and pro-
' blems' of ̂ landlocked countries .'"2 

Sub-Committee I, one of the three Sub-Committees of 

the whole set-up' in accordance with an agreement, reached on thi 

organization of work of the Seabed Committee, was further., re- *• 
* - » . 

quested to consider th'e issues referred tip above with the 
a 

addition of the "issue of the precis.e definition of the area of 
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the seabed and the ocean floor and the subsoil thereof beyond 

the limits of national jurisdiction*'. The Sub-Committee I 

held two series of meetings in Geneva, in March and in July/ 

August. During this period a Rumber of delegations presented 

drafts and working papers regarding proposals for an inter­

national seabed regime. With this reference was also made to 

the proposals made in 1970. 

V:2:ii The Seabed Committee-1971: Discussion of Principles 
<3» 

A. International Regime 

* 

U 

Discussion on general principles of the regime, 

though it was accepted that it be based on the Declaration of 

Principles, the issues were further identified^ under the 

following heads^: (i) scope and nature of the international 

regime; (ii) the instrument by which the regime^should be 

.established; (iii) the question of the** precise definition of 

the area; (iv); orderly development of the marine environment; 

(v) relationship between the international regime and the 

rights of coastal states; and (vi) the international regime 

. and the question of .the freedom of the high se^s and the 

traditional use of the sea-. . ^ 

1. On the scope and nature.-of the internation^ re­

gime, the issues * reaised included the'question of the* range 6f 

% ' y - -

activitifes' to be regulated by the international regime,. It 

.was questioned that whether all uses of the seabed beyond the 

\ 
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national jurisdiction are to be included in the*sphere of 

regimes activities or only the activities related to the ex­

ploration and exploitation of the resources of the area. This 

•was followed by questioning the degree of control to be accorded 

to the regime and machinery over the various activities apper­

taining to the seabed area. Views were expressed both in 

favour of and against a: strong control over the activities to 

be conducted in the ai&a. Some delegations stressed that a 

seabed resource management system is inevitable, for achieving 

* '. * • 3 

the objectives set forth in the Declaration of Principles. 

V *• 2. On the'instrument by which the regime should" be 

established, there was consensus that in accordance with the 

principle established in the Declaration of Principle the 

international regime should be established by an international 

4 
treaty of a universal, character, generally agreed upon. 

[ 3. On the question of the precise definition of the 

area a general agreement emerged that the definition should 

be construed, taking into account "the interests of coastal 

states and their rights under existing international law' and 
- -*- * 

therinterest'of the international community as a whole". Dif-

fereirt proposals were put forward, suggesting distance criterion, 

a combination of both the depth .and distance, geomorphological 
'•*. , - *' * 

criteria of the-'continental margiit'alone or in combination 

with the distance criterion, or all such criteria existing in the 

practice of customary . international law. Most of those 
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who suggested the distance c r i t e r ion referred to 200-miles as a 

reasonable l imi t . A s ignif icant number of other delegations 

favoured s igni f icant ly narrower l i m i t s , varying from 40-miles 

to 100-miles. Many in favour of the depth c r i t e r ion referred 

to the 200 meters isobath while others referred to the- varying 

degree of depth up-to 2500 meters. The t rus teeship zone concept 

proposed by the United States in.1970 did not gain much support. 
m 

* 

- 4. -A number of delegations on the orderly-djevelopment 

of the marine environment were in favour of establishing a re­

serve area within the international seabed area. 
.-» 

r 

5. Ort the issue of the relationship between the inter­

national regime and the rights of coastal states, it was 

stressed that coastal ŝ tate rights be preserved. Some coastal ,/ 

states were of the view that appropriate provisions be made to 

safeguard their interests through prior consultation with and 

notification to the coastal state of the activities to be-

carried out in the area adjacent to their maritime jurisdiction. 

6.' On the question of the international regime and the 

question of the freedom of thp high seas and the traditional 

uses of the sea, reference was also made to scientific research 

in the area. An'agreement emerg'ed that conflicting uses should 

be* avoided and any dispute arising out of. such a conflict would 

**•"*'- 8 " 

, be settled by peaceful means. - -" ... 
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B. international Machinery 

The delegates on the issue of the international 

machinery were of the view that, it, as an integral part of 

the regime should have a wide range of tasks so as to be able 

to effectively implement the provisions of the regime. The 

discussion was concentrated on the following issues: (i) scope 

and powers of the international machinery; (ii) organs of the 

international machinery; (iii) relationship of the international 

machinery to the U.N. system.; (iy) the international machinery 

and regional agreements; and (v) transitional agreements. The 

discussions were based on the proposals submitted to the 

Committee in 1970aalong with the new proposals put forward by 
' Q in 11 i2 

Tanzania, Poland-, the Soviet Union, the United Kingdom, 
-- N 13 14 

13-Latin American States^ Malta, 7-Landlocked and Shelf 
Locked States, , Canada, a 32-nation draft by India and 

17 18 
others, and Japan. Some of these proposals are being dis-

• * ** * 

cussed here to show,their views on the structure and functional 

aspects of machinery. 

1. The United States.(1970 proposal) proposed for a 

"strong international machinery with important .regulatory powers ; 

means to. enhance the capability of developing countries!?**) 

participate directly in seabed resource development; the power 

toHssue*licenses to States and enterprises sponsored by States 

for resource exploration and exploitation...: and procedures 
- • in 

for compulsjory settlement of disputes." .A British view 
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expressed that thê  only way of giving practical expression to 

the principle of common heritage in the seabed is to ensure 

that all state parties to the convention have fair access to 

.the area for the exploration and exploitation of its resources. 

Th-ey further suggested that the international regime should 

provide forthe equitable allocation by the Authority to 
f * 

states of licences for the exploration and exploitation of the 

resources of the area. To ensure that such a system was fair 

in practice as well as in theory, they recommended that each 

state party should be entitled to a specific quota to ensure 

that an appropriate proportion of the area shall be made avail­

able to each state. They argued tnat such a system will also 

act as a check on industrialized states, because they will not 
2( 

be able, to explore and exploit beyond the area allotted to them. 

21 
The JFrertch proposal of 1970, which was also considered, 

recommended the establishment of a regime for exploration and 

exploitation. The regime, the French proposed, showed to be 

* \ 
such so as to ensure equitable and effective operation of the 

I 1 
resources ,'of the area. The word "effective" implies [here] 

' r ! 
that [thejregime] has no complex structure producing expenditure 

-'". 'i * ^ . 

and delays but manages its resources rationally through the 
22 administrator's impartiality and competence". The French 

proposal -like the earlier ones also recommended the licensing 
* * 

system -"[s]tates shall be alloted, for a given period of "time, 

areas within which they grant licences themselves". It is to 

be noted here that by suggesting such a"-structure the French, 
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'* envisioned an Authority, with no complex structures. 

-*&• Tanzania proposed the establishment of an Authority 

to be based on the principles of centralized and democratically 

structured regime. They emphasized that by "democratically 

structured and centralized regime" all member states will be 

entitled to participate in the exploration and exploitation 

of seabed resources and will be able to share "effectively" 

and "equitably" in such activities. They viewed an inter-
* 

national machinery with comprehensive powers. A machinery 

which can cover*all the possible activities of the area, 

? % 

suggestion also included, for the regulation of prices and dis­

tribution of raw materials by the Authority itself. They sub­

mitted that an international machinery with such powers will 

help eliminate or reduce the adverse effects on the developing 

24 
economies of land-based producer developing countries. 

The main aim of Poland's paper was^to suggest the 

"concept of developing organization whose structure, functions 

and powers should be'adopted to real needs". They suggested, 
4 • 

i 

"accordingly the international machinery, should be set up in 

two stages. In the first stage the organization's subsidiary 

bodies should be limited in number and its secretariate should 

be small. The transition to the next state would be linked with 
* 

the attainment of the commercial exploitation of the mineral % 
resources of the area permitting the organization to be self-

2 5 
supporting." Poland stressed the need for the organization 
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to be based on the "principle of universality and consequently 

,,26 
should be open to all states 

x . 

Malta submitted a comprehensive draft of ocean 

space treaty*, composed^of 205 articles. This draft dealt with 

the issues involved both in the international seabed area and 

the national seabed area. It suggested for the contribution 

by coastal to the international ocean "space institutiona a 

portion of the revenue obtained from the exploitation of natural 

r 

resources from the national ocean space. According to this 

draft the system proposed for exploitation of the international 

ocean space resources, was recommended, to be a licensing 

27 y 
system. 

A 13-nation draft by Chile and others was significant 

for suggesting a system in which mankind, in the capacity of 

owner, would participate directly in the administration and 

management of the area and the exploitation of its resources. 

This proposal redommended to give effect to the suggested 

system - "a body should be created which would itself, as the 

agent of mankind^ undertake direct, scientific investigation and 

the exploration of the area .and the exploitation of its re-. . 

sources on behalf of all mankind." The proposal added that ^ ^ 

"it would be therefore more in consonance with the principle 

of the common heritage for such a body in the early stages to 

enter into joint ventures, production sharing and profit-

sharing arrangements with other entities, public- or private, 

/ 
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national or international rather than to grant or issue licences 

29 to such entities". They said "the concept of a licensing or 
4 

concession system is in [ the i r ] view inconsistent with the 

pr inciple of the common^heritage." 
\ 

Afghanistan, Austria, Belgium, Hungary, Nepal, the 

Netherlands and- Singapore by a joint working paper suggested 
o 

fj 

a consideration of some specific points namely: limits of 

international authority, facilities for landlocked states, and 

special interests e£ developing countries, the emphasis was 

laid through this working paper, for the creation of some special 

provision to safeguard the interests of geographically dis-
31 advantaged countries . -> 

. 
e n Q 

o 

The developing countries, on the issue Of international 

machinery, opposed the idea that machinery should be a licence 

granting organ for exploitation perhaps becaus.e tney envisioned that the 

licencing idea of developed countries would benefit only those 

who possess the required technology for exploitation. The 

developing countries favoured that the machinery should be 

entrusted with strong and comprehensive powers. They were of the 

v.-̂ ew. that the machinery should include the powers of. direct 

• exploitation. The developed countries opposed this yiew and 

suggested that direct exploitation by the Authority would only 

enlarge the machinery and its expenses. The "United Kingdom 

suggested that each state be entitled to an equitable allocation 

of -exploitation licence and it could further grant sub-licence 



- 273 - ' 

to their own private enterprises. Thus the debate ended 

without any compromise on the structural and functional issues 

of international machinery.- In the last stages of the debates^ 

joint working paper by Australia and Jamaica suggested a tentativ 

32 
programme for the 19 72 discussions." 

V:l:iii Conclusion *~ 

The report of the Seabed Committee was submitted to 

the First Committee of the U.N. General Assembly. There was 

no significant development in the First Committee, except, the-"-

addition of China to the membership of \he Seabed Committee. 

In the Plenary Meeting, Norway proposed the addition of four 

others in the Seabed Committee on the basis of seat- inlireased 
» v 

in Asia. This proposal was adopted by the General Assembly," 

128 to 0, with no absentions; thus clearing the way for the 
w / 

19 72 Seabed Committee "deliberations." 

V:2:i The Seabed Committee 19 72: Introduction 

*-? 

The Seabed Committee of 1970 composed of 91 members, 

held two sessions, firat at New York from 28th February to -30th* 

March and second at Geneva from 17 July to 18 August. The 
t . „ * 

Main Committee adopted i t s programme on the b a s i s of a working •• • 
* -v-. 

35 <• 
paper presented by Australia and Jamaica. 'According to this 

work was-divided into two parts: (1). status r scope and basic, 

36 
provisions of the gegime based on the Declaration of Principles; 
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and (2) status, scope, function and powers of the international 

machinery. This second part was to include: organs of the 

international machinery, including composition, procedures 

and dispute settlement; rules and practices relating to 

activities for the exploration, exploitation and management 

of̂ -.the resources of the area, as well as those-relating to 
* 

the preservation of the marine environment and scientific re 

search, including technical assistance to developing countries^; 

the- equitable sharing in .€tfe benefits- to be derived from the 

area**> bearing in mind, the special needs »and interests of 

developing countries, whether landlocked or coastal; the 

economic considerations and implications, relating to the ex-

ploitafion of the resources of the area, including their pro-

cessing and marketing; the particular needs and problem of 

landlocked countries ; and relationship of the international 

machinery to the United Nations system. 

,V:2:ii The Seabed Committee 19 72: Discussion of Principles 
„ __ *_^ 

A. International Regime ̂  
/ * 

1. On the issue of international regime there we're 

different views in respect.to the implications of the Declaration 
4 

of Principles. A commOn view was that the term "status of 

the regime" meant the legal nature of the^egime. On this 

many pointed out that the Declaration of Principles required 

that.the regime "shall be established by an international treaty 
_• ' 

"* 37 
of a universal character, generally agreed upon".*- They 
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stressed the fact that the treaty should be of a universal 

character. In regard to the power to be conferred by the 

treaty on the international authority', there were divergent 

views. Some'delegations supported the view that the international 

authority should exercise sovereignty over the area and its 

resources on behalf of the international community and as a 

consequence of the fact that the area is the common heritage 

of mankind. Others were of the view that the treaty should not 

confer* sovereignty. They were of the opinion that a more ap- , 

propriate term will be jurisdiction. Further, a view was 

expressed that even jurisdiction should not be conferred upon 

the international, authority,^so that not to give legal grounds ) 

38 
to it to consider seabed as owned or possessed by it. 

2. The term "scope of the regime" was interpreted to 

mean the area of its application and the activities it should 

cover. Discussion on this point revealed three elements namely: 

the area to be be covered by the regime; the resources to be 

covered by the regime; then in regard to the area and its re­

sources to be covered by the regime. On the first element some 

delegations argued that a close link existed between the 

boundary that would be drawn and the regime to be established." 

These delegations were further of the view, that the inter-

39 national area should be as extensive as possible. 

On the second element i.e., resources to be covered by 

the regime, many delegations felt that the regime should apply 
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v. 
only to the seabed and its resources and argued that this 

would be in accordance with the Declaration,of Principles.- A 

view .was also expressed that the regime should have powers in 

regard to all ocean space. On this, objection wa£ raised by a 

number of speakers that such a step will not be. in conformity 

with Principle lJ3(a) of the Declaration of.Principles. There 

was also divergence in views on the resources of the seabed 

to be covered by- the regime. Some were of the view that the 

regime should cover both non-living as well as living resources, 

whereas some were of the view that*only non-living should be 

40 
covered by the regime. 

y-
On the third element, it was noted that the Declaration 

of Principles states that all activities^ regarding the ex­

ploration and exploitation of *the resources of the area and 

other related activities shall be governed by the regime. Some 

delegates were -of the view* that this wording is imprecise and* 

that further clarification is necessary. On this argument was 

made that, though, the primary objective of the regime was 

limited to the"exploration and orderly exploitation of the 

mineral resources of the area, this objective could be effectively 

achieved only if an international machinery were created with 

competence and powers for the maintenance of"the territorial 

and jurisdictional integrity and the harmonization of the 

uses of the area. It was further argued that the regime should 
* 

have power to deal with scientific research and pollution not 

merely concerning or derived from seabed activities, but also 
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in ocean space as a whole, together with the .power to deal 

with the use of potentially dangerous, technology for' the marine 

41 environment. • . • 
% - »• 

3. On the third of the concepts, i.e., the basic 

provisions of the regime, some delegations pointed out- that the 

purpose of.the Declaration of Principles could not be achieved 

if the principles were to be simply repeated./ _• There' was an 

agreement that "while some-principles could form the basis of 

the future treaty, other principles were more in the nature of 

42 
guidelines for the purpose of drafting a treaty. 

B. International.Machinery - / 

1.' It was considered that.the international machinery 

should be the executive and administrative arm of-the regime^ 

Many delegates were of the view that the machinery should be 

strong and with clearly defined powers, as setfout in the * 

Declaration of Principles, .so as to achieve the primary purpose 

of the regime, the equitable sharing by'states in-the** bei 
0 

derived from the exploitation of the area. Howev^*fJ'*Whers felt 

that the international machinery should h'ave only.those functions 

which are neces.sary for the regulation of industrial exploration 

and exploitation, of the seabed and its subsoil. Some delegations 

considered that the machinery should have international,and legal 
» 

personality and explained that by this they mean that machinery, 

should have, -inter alia, power to conclude agreements, to own 
, ^ • . ... ' • 

s 
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44-
dispose of property, and to conclude contracts. 

'Further, there was a common view that the'machinery 

should consist of at .least two kinds of organs. They suggested 
* t 

that there should be an Assembly, or plenary body/whe*e all 

members of.state parties would be represented. There seemed -

to be an agreement on the issue of vote, that every member 
r 

state shall have one vote. But no agreement could be reaahed 

on the issue-of how'decisions could be reached. The second 

organ proposed was a Council, or an executive body. 

.There ̂ jrere- widespread differences in regard to the fundamental ' 

aspects of the Council, such as the .number of members, the > 

interest that.should be represented therein, and the manner in. 

whi.ch the Council should be composed including decision making 

* ' * * • • * • « 45 * . • 
process.. _There*were different proposals suggesting the 
membership between 18 to 35 states. On the issue of voting 

/ ' • . * ' • '• 

( itowas noted that each state should have one vote, but\again 
* < 

there "w,as no. agreement on voting procedure, i.e.,., whether 

or "not decisions should be taken by simple majority or a greater 

maj-ority -or" by consensus. A view was expressed that on matters 
46 

of substance-decisions should be taken by consensus. 

i 

- . Jt was stated by many that an administrative service 

. * \ y ' 
or a secretariat be formed. Suggestions were also ma'de for 

establishing procedures* for dispute settlement by 
' . * > ' . ' * ' - -

, formation of a 'tribunal or by assigning this function to 

the International"Court of* Justice, but there was no agreement 

,on the1* final shape of such ̂ procedures . A suggestion was made 

i 
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to form a corporation or Enterprise as part of the machinery 

/ „ \ -
which could participate iy joint venture. This proposal,was made 

i f ' ' 
47 

in contrast- to the prbposal of a'licencing system. 

• ^ ' . ' ' • 

Suggestions were made for the creation of an Enterprise -

to carry out all the technical, industrial and commercial 

activities concerning the exploration Pf the area and the ex-

ploitation of its resources. Some other^ suggestions were for 

the establishment of an Economic and"Technical commission, with 

a responsibility for the actual conduct of operations in the 

area. Another suggestion for consideration was the creation 

of "an operations commission, a ruler and recommended practices 

commission and a boundary review commission. A suggestion, 

was made for the establishment of a distribution agency and a 

stabilization board to deal with distribution of benefits and 
•48 

stabilization of prices, respectively." 

* 

'On the question of whether or not the machinery should 

be empowered to conduct direct exploration and exploitation, 

itself," a variety of views were'expressed. ' Sortfe states "were of 

the view that the machinery should tre responsible mainly for , 

issuing licences to states, whereas .others contended that the' 
i *• - -' - . - . 

machinery.alone 'should have power to explore and exploit the 
\ ' t ' 

resources .of the international seabed area. They suggest'ed 
- * « 

that such a direct exploitation can be. carried out by entering * 

'into contracts with states or other bpdies by way of joint-
. , ' . ' * * - ' » " 

ventures'. However, there were-a few who suggested that a 
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* 

practical solution to the problem is a mixed system - joint-

venture (direct exploitation) as well as licensing. It is-to 

be noted.that some of those who favoured-direct exploitation 

by machinery, conceded" that in at least the* initial stages 
iA u 49 ' , 

licensing would be necessary. . n J 
/ " 

2. Rules and practices relating to activities for exploration, 

exploitation'and management of the resources of the area. 

Several delegations suggested that the treatyshould 

be kept flexible so as to allow for the formulation of rules 
» 

and practices. However, it was pointed out that the treaty 

should define the general parameters of the system -of control 

for exploration and exploitation and that rules and practices 

can be established according to necessity. Some delegations 

envisioned that it will raise questions concerning 

the scope of the regime and machinery. However, "the questiqft 

was left open for further discussions. 

3. The equitable sharing in the benefits to beNjgrived from 

the area, bearing in mind the special interests and needs 

of developing countries, whether coastal or landlocked. 
*' *» * -

. *. 

The discussions on this aspect were h'eld in reference 

to the Declaration of Principles, with*a unanimous view that the 

"regime,, to be established should, ensure the equitable sharing 
' • **• 

by states in the benefits derived from exploration and ex-

51 
ploitation of the resources." These discussions were 
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further held-in the light of the Secretary General's study 

entitled, "Possible Methods and Criteria for the Sharing by 

International Community o'f Proceesds and other Benefits Derived 
\ 

from the Exploitation of the Resources of the Area-Jieyond the 

Limits \>f National Jurisdiction". However, in this the view 

was expressed that it would be difficult to formulate meaningful, 

detailed .views on the distribution of benefits in .the absence 

of_ "more precise data relating to-the international area and 

• ' • ,,"53 • ' ' ' 
its.resources. 

"A significant point was raised which clarified that 

the "term 'benefit' comprised more than financial benefits, 

.Or revenues. [It was contended] that the term encompassed, 
5 

inter alia, access to raw,materials and access to scientific 

in&rmation.- The question of the provision of training and the 

transfer di~ technology was also raised under this general 

heading. .'.It was argued, in. addition, that revenues should,, 
•y t- * ' •«* 

not be dis t r ibuted in tlve* form of aid, but di-rectly as of right 

as- the i r "share pf the common heri tage to par t i c ipa t ing s ta tes , 
' '" ', ' " - 5 4 
for 'use as they-deemed des i rab le . " *' 

- i' • 

.*' - * v 

- 'On the "question .of %he criteria to be ̂ followed for the 

distribution of benefits, a -fairly wide opinion was expressed 

that it should be able to satisfy the.jjeeds and interests of 
' , ' *• *•* ."^S^-, f 

developing countries and that they* des et^d special consideration. 

Arguments ,were made that t.he "total, revenues should be divided -

in the first Instance into two portions, one for the developing 

. countries'-and , one for the developed countries, and that the 
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portion for the developing countries shouldbe a substantial 

one." Besides this, views were put forward for the use of 

"combined criteria of population and per capita income; 

another view'was that the distribution should be according 

to the inverse ratio of contributions to the United Nations 

itself. This was coupled with a suggestion that the basis 

of distribution of benefits adopted for any period of .time 

should be reviewed once every five years to permit adjustment 
5*5 * 

in the light of changing circumstances." 

V:2:iii Conclusion ' r 

In the 27th session of the General Assembly agenda " ' 

.item 36, "Reservation exclusively for peaceful purposes o,f-

the seabed and the ocean floor, and R̂ie subsoil thereof, under-, 

lying the high seas beyond the limits of present national juris­

diction and use of their resources in the interests .of mankind, 

and convening of a conference on the law o.f the sea" was 

referred to the First Committee of the United Nations.'. The. 

First Committee held 13-meetings from th 27 November to 11 

December to consider the .report of the 1972'Seabed.Committee. 

"*- - - 5 8 
A 5-nation prop'osal (Algeria, Brazil, Oman, Peru, Senegal) 

suggested that the conference be called in 19 74. Ecuador and 

59 *' , 

Peru suggested the acceptance of an invitation from the 

Government of Chile to hokl the conference at Santiago. This 

was followed by a 45-nation proposal (Australia, Canada, Norway 

ag.d Sweden, in addition to the countries in Africa, Asia and • 
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Latin America)., which with the addition of th ree more 
* i 

countries, became a 48-nation proposal, suggested the convening 

of the conference at Santiago in the Spring of 1974. However, 

the 5-nation proposal, the proposal of Ecuador and Peru along 

with a Maltese proposal which suggested that the conference 

be concluded by December 19 75, were withdrawn. 

Subsequently the 48-nation proposal was adopted un- . 

animously on 11 December ' along with the report of, the First 

Committee on agenda item 36. This was finally submitted to, 

plenary meeting on 18 December. At the Plenary Meeting the 

draft resolutions submitted by the First Committee were adopted 

as General Assembly resolution 3029 (XXVII) , thus approving 

the continuation of the Seabed Committee's work in'1973, and 

requesting that the Seabed Committee hold two sessions. Along 

with this the resolution requested that the Secretary General 

convene the first "session of the Third Law of the Sea Conference 

in New York. 

V:3:i The Seabed Committee - 1973: „Introduction 

The Seabed Committee 1973 held two sessions first „at 

New York from 5 March to 6 April of five -weeks duration and the 

second at Geneva from 2 July to 24 August of eight weeks duration 

The membership of the Committee remained the same as in 19 72, 

64 
i.e., of 91. At the beginning'of its first session the 

Committee discussed certain proposals and suggestions' of the 
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Chairman regarding the-organization of work.* However the 

consensus favoured the existing set-up of Sub-Committees should 

continueJand that the Committee should*Mtself exercise overall 

political guidance and later the final decisions in the matters 

related to the co-ordination of work of the Sub-Committees. 

Accordingly, a revised version of the-<*hairman's proposal and 

suggestions provided the basis for the allocation of items. 

Sub-Committee I continued" its proceedings, according to the 

f< ^ 

earlier organization of work, established in 1971. The dis­

cussions in the Sub-Committee were based on various proposals 

sutmitted between 1971 to 19 72 and a few new proposals submitted 

to it in 1973 by Turkey, Italy, Greece and the Soviet 
-> Jt 

69 Union. Apart from these a report prepared by the Secretary-

General entitled "Seabed Mineral Resources - Recent Developments: 

70 
Progress Report" was also submitted to Sub-Committee I, for 

its consideration. The areas and issues allocated to Sub-

Committee I in 19 73 are: nature and characteristics of the 
r 

regime; international machinery', its structure, functions and 
» 

powers; economic implications, equitable sharing of benefits 

bearing in mind the special interests and needs of the developing 

countries, whether coastal or landlocked; definition and limits 
71 

of the area; use of area exclusively for peaceful purposes. 

V:3:ii The Seabed Committee 1973: Discussion of Principles 

A. International Regime 

Ttoe 1973 discussions were mainly concentrated on pre-
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paring a text of draft articles. This draft identified the 

areas to be covered under the regime under the following 20 

subjects: "the common heritage of mankind, activities regarding 

exploration and exploitation; non-appropriation or claim or 

exercise of sovereignty.or sovereign rights, or of rights in-

compatiable with the treaty rights, and the non-recognition of 

any such claims or'exercise of rights; use of the area by all 

states without discrimination; general conduct in the area and 

in relation*to the area; benefit of mankind as a whole; pre­

servation of'the area exclusively for peaceful purposes; who 

may- exploit the area; general norms regarding exploitation; 

scientific research; transfer of technology; protection of the 

marine environment; protection of human, life; due regard to 

the rights of coastal states*, legal status of waters superjacent 

to the area; responsibility to ensure observance of the inter-

national regime and liability for damages; access to and from 

_/ 
the area archaeological and historical objects; and settlement 

72 
of disputes." All of these areas were further construed in 

different forms according to agreement or disagreement on the 

73 
language involved. Sub-Committee in its report submitted 

to the Seabed Committee the texts illustrating areas, of agree­

ment and disagreement on the issue of international regime. 

In some cases three to four alternative, elaborate definitions 

were provided due to disagreements in the Working Group. 

The draft text was twice read by the Chairman of the 

Working Group. Although in the seeond reading the Working 
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Group attempted to reduce the number of conflicting areas, 

which were placed in square\ brackets, by suggesting alternatives, 

the text verbally remained the same. For instance the title 

"United Nations Convention on the Seabed and the Ocean Floor 

Beyond the Limits of National Jurisdiction" had "Unite'd Nations" 

74 
and the whole title in brackets. The title of Partt I had 

three alternatives in brackets, i.e., "Basic, or Fundamental or 

General Principles". 

• •• 

A significant move in the first session of the 1973 

Seabed Committee was the^ introduction of a draft recommendation 
75 

on 19 March, by the United States, suggesting a provisional 

regime 1 The idea w,as not to create (an interim regime but to fan in1 
) 

create a provisional regime. The move came from the United 
i ft 

States, due to strong pressure at home from private firms. 

This draft .recommendation as orally,revised was adopted by 

Sub-Committee I.. . By this" "the Secretary-GeneraSglwas fe-

quested to describe examples of precedents of provisional 
•? 

application of multilateral treaties, especially treaties which 

78 
have established international organizations or regimes". 

Another significant development in 1973 was the dis-

cussion of the proposal put forward by Greece in the previous 

session, on "archaeological and historical treasures Of the 

79 
deep ocean floor .v. This was replied to by a proposal from 

80 
Turkey, suggesting that the archaeological and historical 

treasures discovered beyond national jurisdictions shall 
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constitute a part of the common heritage of mankind, and shall 
- . * 
be protected by the international regime.' According- to this 

4 

proposa l , the s t a t e of o r ig in s h a l l have the r i g h t to purchase 

the t r ea su re from the i n t e r n a t i o n a l regime. However, the 

proposal suggested t h a t in cas'e the sa id s t a t e does not wish to 

purchase the t r e a s u r e , the i n t e r n a t i o n a l regime s h a l l have a 

r i g h t to s e l l i t , o r keep i t in a museum belonging to an inter-N 

n a t i o n a l regime or to the United Nat ions . This proposal em­

phasized more according, to the common h e r i t a g e j i a tu re of the ^ . 

t r e a s u r e s . This proposal was submitted for the grant ing of 

s t ronger powers, than those envisaged in the proposal of Greece for inter­

national regime in reggrd to treasures found or discovered in the sea. 

B. International Machinery ; 

Similar to discussions for other parts, discussion on 

international machinery also concentrated on preparing a text 

to be of draft articles. This draft indentified the areas 

covered under the international machinery under the following 
f 

subjects: "establishment of an international machinery;* nature 

of the Authority;* status of the Authority;* operation of vessels * 

anil emplacement o"f installations by the Authority;* installations 

and^pther facilities fpr the exploration of the area and the^ , 
r < • i" . 

exploitation of its resoyrces;* privileges and immunities;* 
\ 

relationships with other organizations;* fundamental principles 

of the functioning of the Authority;* purposes of the Authority;* 
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' t h e Assembly; powers and funct ions of the Assembly; the ' . 
\ *. • ' ' ' ' . - . ^ < l 

Council ; powers and functions of the Council ; the system ofr1 ^ 

settlement of disputes (including the Tribunal); the Enterprise; 

the Operations Commission; the Permanent Jioard; the Management 
-» • ' 

and Development Commission; the International Seabed 

V Operations Organization; the Exploration and Production Agency; 

the Exploitation Commission"; the Secretariat;* the Rules-and 

Recommended Practices Commission;* the Planning/Price 

Stabilization Commission;* the Scientific and Technological 

Commission;* the Legal Commission;* the International Seabed * 

Boundary Review Commission;* the Inspection and Conservation 
'--> ' 81 

Commission;**" and miscellaneous provisions*" Drafts on thes.e 
«. 

-* - -* 

topics were read in the Working Group, however, the second 

reading of these could not be completed. Thus the report of 

the Working Group on International Regime and Machinery was 
' 82' 

drafted without completion of the second reading. The pro-

visions marked with an asterisk are those for which secc-nd 

reading was completed. Many subject^ including even those 

which received second reading were put into text with several 

alternatives: the sections in square brackets indicate the 

areas on which it was not practicable to include all the views 
s 

in the text. 
* * V 

« 

*- ^ 8 3 -
The.Soviet proposal suggested a draft preamble to 

* 

y - a treaty on the use of the seabed"for peaceful purposes. By 
' t 

, **"x t h i s the ' Soviel^ijnion suggested t h a t a s epa ra t e t r e a t y could be 

<*"*" condutt&d on the use of the seabed for peaceful purposes - i t 
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<** ' ' * *"* \ 

specifically referred to the Treaty on the Prohibition of the \ 
« js •> * • y * 

Emplacement of Nuclear Weapons on the Seabed. On" submission 

V* " of this proposed preamble a view was expres'sed that "consideration 

of the preamble was outside the mandate of the Working Group; 
84 , <» however, a few delegates took a contrary view". . Owing to-

Js* "-• the lack of time the Working Group could not complete its dis­

cussion of the issue and no alternative texts were presented. 

The Italian proposal submitted draft articles con-
Q C 

cerning the composition of the Council and the preliminary 

"draft articles concerning the basic principles of the regime 
86 f 

of the- international seabed'area. The former is a re.vised 
8 7 

Version.of the draft introduced by Italy in 1972. The 

proposal suggested the following: Of the to*tal 36 members,. 16 

designated members shall have the following division, 8 members\to be 

designated on the basis of "Gross National Product" scale, 7 on 

'the basis of their particular role as coastal states and 1 for 

having its status as a landlocked state. The proposal, furthjer, 

suggested a three-quarters majority for decision on substantive 

matters. It also included a suggestion for the granting of 

"non-exclusive" prospecting licences, "exclusive" exploration 

and-exploitation licences. ' 4 

V:3:iiy Conclusion 

In the 28th Session of the General Assembly, agenda 

item 40, "Reservation exclusively for peaceful purposes of. the 
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seabed and the ocean floor, and subsoil thereof, underlying 

the high seas bef|jn'd the limits of present national jurisdiction 

and use of their resources in the interests of mankind, ana 

convening of a conference on the law of the sea: report of the 

Committee on the Peaceful Uses of the Seabed and- the Ocean 

Floor beyond the Limits°pf*National Jurisdiction" was con­

sidered by the Firsty Committee of the United Nations.. ->The 

report ajdppted by the Sealed Committee was 'submitted in six 

88 * ^ 
volumes. The First Committee-Ufeld discussions from 15 to 

89 *26 October and on 5 and 6 November. A 14-nation draft re-' 

solution concerning the convening of the Third Law of the Sea 

Conference was submitted By Kenya, Maritius, Tanzania, Uganda, 

(Africa); Iran (Asia); Chile, Columbia, Mexico (Latin America); 
** ' 

Australia, Canada, Iceland, Malta, New Zealand, Norway, Sweden 
90 (Western Europe and others). This was subsequently joined by 

11 more countries as sponsoring nations:\ Guinea, Ivory Coast, 

Liberia (Africa); Pakistan, United Arab Emirates (Asia); Jamaica, 

Trinidad and Tobago, Venezuela (Latin America);'Australia, 

" ' 91 / 
Ireland, the Netherlands (Western Europe "and others) . ' Thus 

this resolution after two revisions was finally adopted by the-

92 
First Committee. 
* 

This draft proposal concerning the convening of the 

Third Conference on the Law of the. Sea* was adopted in Plenary 

Meeting by 117 to 0, with 10 absent ions, as Resolution 3t)67, 

93 ' * 
(XXVIII). Eastern European states abstained from voting. 

The resolution stated that "themandate of the Conference shall 

% 
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be to adopt a .convention dealing with all -matters relating to 
-

the law of-the sea,... and bearing In m-ind that the problems of 

the ocean'space are closely interrelated and need to be con-

94 * - * 
sidered as a whole". . ThuS the way was finally opened for the 

Third Law of the Sea Conference. 

<s " 
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FOOTNOTES.TO CHAPTER V . 

The Seabed Committee enlarged,as- per the U.N. General 
Assembly Resolution 2750 C (XXV), 17 Dec. 1970. 

•Africa (25): Algeria, Cameroon, Democratic Republic of the 
Congo (later Zaire),, Ethiopia, Gabon, Ghana, Guinea, 
Ivory Coast, Kenya, Liberia, Libya, Madagarcar, Mali, 
Mauritania; -Mauritius, Morocco, Nigeria, Pebbles' 
Republic of the Congo, Senegal, Sierra Leone, Somalia, 
Sudan, Tanzania, Tunisia, United Arab Republic (later 

. "Egypt).. 
Asia (17): Afghanistan, Ceylon (later Sri Lanka), Cyprus, 
India, Indonesia, Iran, Iraq,, Japan, Kuwait, Lebanon, 
Malysla, Nepal, Pakistan,^Philippines, Singapore, Thailand, 
Yemen. ' " 
Latin America (16): Argentina, ̂ Bolivia, Brazil, Chile, 

.' Columbia, Ecuador, El Salvador, Guatemala, Guyana, 
Jamaica, Mexico, Panama, feru, Trinidad-Tobago, Uruguay, 
Venezuela. N 
Eastern Europe (9) :„ Bulgaria, Byelorussia, Czechoslovakia, 
Hungary, -Poland, Romania, Ukraine, U.S.S.R., Yugoslavia. 
Western Europe and Others (18): Australia, AustriaJ 
Belgium, Canada, Denmajrk, France, Greece, Iceland, Italy, 
Sweden, Turkey, U.K.., U.S.A. 

2. 26 -GAOR, U.N. D O C A/8421, Supplement No. 21, p. 5. 

3. Ibid., p. "24, para. 60. 

4. Ibid"'.*, p. 24, para. 61. 
* 

5. Ibid. , p. 24, para. 62. v 

6.' Ibid. , p." 25, para. 65. 

7. Ibid. , p . 25, para. ,66. 

^8. Ibid. , p. 25, para. 6 7. 

9.^HkN. DOC. A/AC 138/33 "(Tanzania) . 

10." U.N. DOC. A/AC 138/44 and Add. 1 (Poland). • ' 

-1-1._ U.N. DOC. A/AC 138/43 (Soviet Union). 

12.. U.N.'DOC. A/AC 138/46 (United Kingdom). 
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13. U.N. DOC. A/AC 138/49 (Chile, Columbia, Ecuador, El '• 
Salvador, Guatemala, Guyana, Jamaica, Mexico, Panama, 
Peru, Trinidad and "Tobago, Uruguay and Venezuela). 

14. U.N. DOC. A/AC 138/53 frlalta) . " '* **"*• 

15. U.N. DOC A/AC 138/55 (Afghanistan, Austria, Belgium, 
Hungary, 'Nepal, the Netherlands and Singapore). 

16. U.N. DOC. A/AC 13.8/52 and Add. 1-(Canada and Norway) and 
U.N. DOC. A/AC 138/-59 (Canada). 

< 

17. U.N. DOC A/AC 138/58 (Afghanistan, Algeria, Cameroon, Ceylon, 
Democratic Republic of the Congo, Ethopia, Gabon, Ghana, 
India, Indonesia, Iran, Iraq, Ivory Coast, Kenya', Kuwait', 
Liberia, Libya, Modagascar, Malaysia, Mauritania, Mauritius, 
Morocco, Nigeria, Philippines, Singapore, Somalia," Sudan, 

y Tunsunia, .United Arab "Republic, United Republic of-
Tanzania, Yeman and Yogpslavia). 

* • * * 

18. U.N. DOC A/AC 138/63 (Japan). *. - - " L '* 
4 

19. U.N. DOC. A/AC 138/25 (U.S.A.). 

20. U.N. DOC. A/AC*. ,138/46 (U?K.). * 

21. U.N. DOC.A/AC 138/27 (France). -̂  : >• 

2 2 . Suprj£ n . 2 , p ." 19 . 
- ~~c ** '• • 

2 3 . Supra n . 21, p . .3 . 

24. U.N. DOC. A/AC 138/33 (Tanzania). 

25. U.N. DOC. A/AC 138/44 (Poland); Quotations from supra n.- 2, 
R. 20. 

26. Ibid. ""*—-̂  

27. U.N. DOC. A/AC" 138/53 (Malta)*. 

28. U.N. DOC A/AC 13-8/49 (Chile and others); Quotations from 
supra n. 2, p . 21. 

#. 29. Ibid. 
^ * ^ \ * *• 

30. Ibid. X 

31. U.N. DOC. A/AC 138/55 (Proposal Jssy^l- landlocked and shelf-
locked countries) . » *-** 
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32. U.N. DOC. A/AC 138/SC. I/L.8 "(Joint working paper by 
Australia and Jamaica). 

33. U.N. General Assembly Res. 2881 (XXVI), December 1971 
(the resolution pn adding new members to the Seabed 

- Committee). 
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V I : 1 UNCLOS-III: I n t r o d u c t i o n * 

The T h i r d Un i t ed Na t ions Conference on t h e Law of t h e 

Sea began on 3 December 19 73 w i th an opening speech by t h e 

S e c r e t a r y - G e n e r a l of t h e Uni ted N a t i o n s . He drew a t t e n t i o n 

to t h e impor tance of t h e c o n f e r e n c e : 

r 

"at a time when a dominant concern of the 
United Nations was to close the gap 
between developing and developed countries, 
which had rightly been a major theme in the 
discussions in the preparatory stage and 
was a major concern o-f the Conference. 
It was essential to emphasize that the 

«s. Conference would proceed on the basis of 
the General Assembly resolution 2749 (XXV), 
namely, that the seabed beyond national 
jurisdiction was the common heritage of all 
mankind. The fact in itself made the 
Conference unique; for the first time in 
history the representatives of States would 
be engaged in translating that vital concept 
into reality." 

In meeting these ne'eds, the resources of-the Seas and 

oceans would be of major importance. But those resources it 

was pointed out, are finite: the belief that they were.limit­

less was a very dangerous delusion; In the words of the eminent 

w explorer and scientist T-ho'r Heyerdahl: 

"To neg'lect the ocean is to neglect two-thirds' 
of our planet. To destroy the'ocean is to 
kill our planet. A dead planet serves.no 

* nation. Energy, 'food, minerals, transport 
and trade, recreational activities and the 
evils of pollution were all matters which 
[are] involved in the development of inter­
national law "concerning the seas and oceans. 
The essential purpose .of the Conference is 
to establish a viable agreed legal basis for 
international co-operation without conflict 
and in the interest of mankind."! 

http://serves.no
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With this in mind the Conference proceeded with its 

work in 1.973. The First Session, however, was devoted to" 

the establishment of rules of procedure and formation of 
2 Committees. Similar to earlier Sub-Committees of the Seab.ed 

Committee, three committees were formed with specified areas 

allocated to them. Committee I of the Conference was entrusted 

with the task to build a new international regime and an inter-

national'machinery for deep ocean mining. ; 

In the Second Session, held at Caracas between June 

and August 19 74, substantive discussions on the international 

3 
regime and machinery were begun in Committee I, based on the 

draft articles prepared by its predecessor, - Sub-Committee I 

of the'Seabed Committee, and a few working papers presented to 

it in the Second Session. Committee I continued its dis­

cussions on establishing ah international regime and machinery 

in the Third Session at Geneva. A few new proposals were 

introduced in this session on the structure and composition of 

the Council, which were considered along with the earlier 

proposals. At the end of th% Third Session Committee I pro-

duced a draft Informal Single Negotiating Text (I.S.N.T.), Part 

I, and thus begun the structuring of the Draft Treaty. Most 

of the Fourth Session discussions were held in Plenary meetings, 

and devoted to the revision of I.S.N.T. and production of the -

Revised Single Negotiating Text (R.S.N.T.).7 At the Fifth and 

Sixth Sessions, "Committee >1 devoted its efforts to revising the 
o 

R.S.N.T. , as a r e s u l t of which, the Informal Composite Ne-
9 g o t i a t i n g Text ( I .C .N.T . ) was produced at the end of the Sixth Session. 
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At the Seventh and Eighth Sessions efforts were continued to narrow 

the remaining areas of disagreement. As a result of this, at 

the end of the Eighth Session, the first revised version of 

the Informal Composite Negotiating .Text (I.C.N.T., Rev. 1) was 

released., -

Over this period UNCLOS-III has either developed new 

principles or enlarged and elaborated the existing ones. This 

period is noticeable for lexterous* development of principles 

related to the international regime and machinery, by way of 

unprecedented conference diplomacy. This Conference is a part 

of the great efforts being made throughout the United Nations 

system to establish a new international economic order. These 

principles are not only to design a new international order of 

oceans but they have a lot more to contribute - to change the 

old order, which is no longer capable of meeting the world's 
A 

economic needs. The purpose of these principles is not only 

to provide a rational system of ocean resource management and 

exploitation, but a"lso to establish an equitable international 

order, - designed to narrow the yawning gap "between the rich 
4, 

and poor nations of the world. j 

VIj'2 The Development of Principles Relating to Regime 

A.. Resource Policy . . ' 

The I.S.N.T. on the activities in the area stated that 
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activities in the area would be undertaken in â  manner so as 

• to: "(a)' [fjoster the healthy development of the world «. 

economy. and*\a balanced growth in international trade; (b) 

a„fig,£d or minimize any adverse effects on the revenues and 

•<C** economies of the developing countries, resulting from a sub­

stantial decline in their export*earnings from minerals and 

other raw materials originating in their territory which are 

also derived from the sea". The R.S.N.H. subsequently ex­

tended this provision by adding a new ingredfent to the first 
* > 

part o*f the I.S..N.T. provision; the changed provision thus 
* J * 

reads: " a ctivlties in the area [would] be un&eigtaken in such 

a manner [S"o] as to f oster the healthy development of the 

^world economy and a balanced growth'in international trade, and 

to promote international co-operation for the overall develop-
12 

ment pf all countries, especially of developing countries". 

This underlined portion which was an addition to the earlier 

provision was ddded in the context of the new international 

economic or^er. Perhaps, this addition is to prevent developing 

countries from the possible harms which are likely to be caused 

to their developing economies. The R.S.N.T. gives particular 

emphasis to the needs and interests of developing countries. 

This provision .was enlarged upon in^the R.S.N.T., which stresses 

the need to "expand opportunities for all [s]tate [p]armies"to 
/ '" . ; ' 

participate in the development of the resources of the [a]rea 
13 

; and increase-availability of resources tp meet world demand". 

This new addition is a reflection of the changing opinion of 
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the Conference., It is seen in retrospect as a new international 
si 

economic order demand. This provision, however, was con­
siderably elaborated upon in I.C.N.T., which further specifies 

the terms for the national development of all states with 

14 
particular emphasis on the development of developing countries. 

I.C.N.T./Rev. 1, "though reflecting an adjustment of these pro-

visions, is almost a reproduction of the I.C.N.T. provision. 

The language in the last two documents is quite 

similar, and in contrast to the I.S.N.T. and the R.S/N.T. 
t 

provisions. In the later documents,/- policy is stated in more 

mandatory terms. I.C.N.T. and I.C.N.T./Rev. 1 expressly 

refer to policies related to tlfe transfer Of technology and 

protection of landlocked and geographically disadvantaged 

states. R.'S.N.T. differs from I.S.N.T. by providing for 

protection against substantial declines in mineral export 

earnings of developing countries caused by( seabed production. 

It imposed a production limit on nickel production in the first 
18 ' v 

20 years, and specified that nickel production will not 

exceed the cummulative growth segment of the nickel market. 

'''This provision, though it exists in I.C.N.T. also, is in a 

modified form - the interim production limit after the first 
seven years has been lowered to 601 of the cummulative growth 

19 

segment of the world nickel market. I.C.N.T./Rev. 1 in­

creases the interim period to 25 years, K||wever, and the com-

puting of the period will begin five years prior to the year in 

which the earliest commercial production begins-. Both I.C.N.T. 
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22 ' and i.C.N.T./Rev. 1 in contrast to earlier drafts establish 

a system for compensation to developing countries who suffer 

adverse effects on their export earnings or their economies. 

B. Equitably Sharing 
J 

An anti-monopoly provision was first introduced in the 

R.S.N.T. which recommends^"equitable sharing and distribution 

of financial and other economic benefits among the [s]tate 

23 
[p]arties from the activities in the [a]rea". No comparable 

provision is found in the I.S.N.T. The F.C.N.T., however, 

amended the R.S.N.T. version and provided that prevention of / 

monopolization is a resource policy objective. If accepted 

the anti-monopoly provision, as principle - "the enhancing of 

opportunities for all [sjtate [p]arties, irrespective of their 

social and economic systems or geographical location, to 

participate in the development of the resources of the [a]rea 

and preventing monopolization of the exploration and ex-
« v 

24 
ploitation of the resources of the area". The same provision 

is reproduced "in the I .C.N. T,. /Rev. 1. 

C. Transfer of. Technology r 

The I.S.N.T. on transfer of technology provides that: 

The Authority and through it state parties 
to [t]he Convention [would] take necessary 
measures for promoting the transfer of *"* 
technology and scientific knowledge relating 
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to the activities in the [a]rea so that 
all [s]tates benefit therefrom. In 
particular they [would] promote: 

(a) -Programmes.for the promotion of 
transfer of technology' to developing 
countries with'regard to activities in the 
[a]rea, including, inter alia, facilitating 
the access to patented and non-patented 
technology, under just and reasonable con­
ditions ; 

(b) Measures, directed towards the 
acceleration of' domestic technology of 
developing countries and the opening of 
opportunities to personnel from developing 
countries for training in marine science and 
technology and their full participation in 

, activities in the ,[a]rea.2o 

This provision, though not substantially changed, was 

27 amended in R.S.N.T. The words "shall take necessary K 

measures" were replaced by-"shall co-operate'1 and the words 

"Ai^hority and through it state parties" were replaced by 

"Authority and state parties". Thus it vjas to encourage transfer 

of technology as co-operation and not as mandatory provision. 

Further, words "patented Snd non-patented" were replaced by 

the words "relevant technology". Though it does not, 

apparently, reflect a substantial change, it was certainly 

changed to reduce the wide range covered under the I.S.N.T. 

provision. What will constitute the relevant technology was 

thus left open as a question. ^̂ ^ 

However, this provision was substantially changed in 

the I.C.N.T. whi*th provides: 
- • , y 



^ — " . - 306 -

"The Authority [would] take measures in 
accordance with this Convention: 

_ —" - » 

*"~ ~~ (a) to acquire technology and scientific 
knowledge relating to activities in the Area; 
arid 

(b) to promote and encourage the trans­
fer of such technology and scientific know­
ledge" so that all states benefit therefrom."28 

The- I .C.N.T./Rev. 1 does' not change these provisions of I.C.N.T. 

but.adds that for the transfer of technology and scientific 

knowledge relating to activities in the area the Authority 

and state parties would co-operate so that the Enterprise and 

29 
all state parties may benefit. After this the I.C.N.T./ 

Re-vision also acras the earlier provisions of the R.S.N,J", in 

a slightly modified language. "5$is provides the Authority with 
l 
i 

a stronger definition and wider role. It also enables the' 

Authority to obtain required seabed from prospective applicants 

and contractors. . , 
o 

D. Revenue Sharing x ' ' 

The powers to decide on the policy of revenue sharing, 

In the I.S.N.T. lie with the Assembly and the Authority. The 

provision reads: 

>]\o "[The] powers and the function of the 
Assembly would include:...(x>. Adoption 

-', of criteria, rules, regulations and pro­
cedures', for the equitable sharing of 
the benefits derived from the Area and its 
resources, taking into special account the 
interests and needs of the developing ,fi 

. countries, whether-coastal or landlocked." 
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31 This provision was reproduced in the R.S.N.T., however, the 
# 

I.C.N.T. changes its contents as well as it was placed as a 

32 
•mandatory provision under the functions of the Authority. 

This was apâ rt from a provision placed under the powers and 

33 
functions of the Assembly. The provision read: 

"The Authority shall establish a 
system/for the equitable sharing of 
benefits derived from the Area, taking 
into special consideration the interests 
and needs of the developing countries 
and peoples, particularly the landlocked 
and geographically disadvantaged among 
them, and.countries which have not attained 
full independence or other self-governing 

\ status."54 

This was a new addition to the earlier principles and 

i ' y \ -X 

adde-d a mandatory provision on"*the sharing of benefits with 

developing countries, with particular emphasis oh landlocked 

and geographically disadvantaged states and the countries that 

have not attained full independence or other self-governing 

status. This privision, however, has been dropped from the 

I.C.N.T./Rev.; and the power to decide on revenue sharing 
35 

has been left within the powers and functions of the Assembly, 

as it was in the I.S.N.T. and the R.S.N.T. However, the 

language is changed to suit the functions of the Assembly. The 

new provision reads: the Assembly shall have the power for 

the equitable sharing of financial and other economic benefits 

derived from activities in the [a]rea, taking into particular 

con-side ration the interests and the needs of the developing 

countries and peoples who have not attained full independence 
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or other self-governing status. In this new provision the 

words "and people who have not attained full independence or 

other self-governing status" have been added to the earlier 

3 7 
I.C.N.T. provision. This indicates that although the pro-. 

vision has been changed from the mandatory position, to one 

of the new elements (which were added in the I.C.N.T. mandatory 

provision) of states which have not attained full independence 

has been accepted as a new principle. The words "landlocked 

and geographically disadvantaged states" have been dropped in 

I . C.N.T*/Rev*. ,i; that is, the spê Ciai" emphasis added for them 
f ' > <•' *4 

f \in the I.C%J$k mandatory provisionXas been withdrawn even 

from the provision now existing under the powers ahd functions 

of the Assembly. 

E. System of Exploitation 

On the system of exploitation, the I.S.N.T. .provided for 

,<?%, 'a parallel system^fAccording to the I.S.N.T* provision: 

"- 'kftf 

1. The Activities in the Area shall be 
conducted directly by the Authority. 

2. The Authority may, if it considers it 
appropriate, and within the limits it 
may determine, -carry out activities in 
the Area or any stage thereof through 
States Parties to this Convention,.. .by 
entering into service contracts or joint-
ventures or any other such form of 
association which ensures this direct artd 
effective control of all times over such 
activities. 

3. In entering into such joint-ventures... the 
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Authority may decide on the available -
data to reserve - certain portions of 
the mining sites for its own further ex­
ploitation. 38 

The- I.S.N.T. provision clearly established a joint-

venture system - a system in which both the Authority and the 

Assembly along with state parties would go for exploitation. 

However, this provision by stating, "if [Authority] considers 

39 
it appropriate,...carry out activities in the Area", gives 

decisions to the Authority. By this provision, the Authority 

was empowered to decide that whether or not it should enter 

into joint-venture or any other system. The same article also 

reserves for the Authority the power to decide that where ex- .** 

politation should take place and which area be reserved for 

40 
the Authority's exclusive use in future. 

This provision was substantially changed in th'e R.S.N.T. 

According to the changed provision "activities in the Area 

[would] be conducted directly by the Authority and in as­

sociation with the Authority and under the control...by State 

41 Parties..." In this provision no mention is made about the 

power of the Authority to decide.for such joint-venture or any 

other type of contract. The provision simply says in 

"association with", i.e., the .Authority in association with 

state parties will carry out the exploitation activities. Apart 

from this the words, "service contact or joint venture" were 

deleted in the R.S.N.T..provision, thus leaving the mode of 
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association completely open. The earlier^provision of I.S.N.T. 
-< .'-"" 

empowering the Authority to reserve particular site for its own 

exploitation was also deleted. In effect the now R.S.N.T. 

provision was weak and less precise than its' precedessor pro­

vision and it substantially reduced the powers of the Authority 

$.t established a perfect parallel system with the Authority 

on one side an'd state'and private entities on the other. In 
> * 

contrast to the I.S.N.T. provision was given limited in the 

R.S.N.T. for refusing to contract. On the other hand the 

42 R.S.N.T. provided security for the contractor. 

The I.C.N.T.'s provision for sexploitation is not^Sfery 

different from the R.S.N.T.'s provision except that the words 

"activities in'the area shall be directly conducted by the 

Authority" have been replaced by "Activities in t.he area shall 

43 
be carried out on the Authority's behalf by the Enterprise". 

This provision is not a substantial departure from the* previous 

provisions. This provision indicates "additionaI*1rdis
icretionary 

%' -
powers given to the Authority to encourage and perhaps -"'require 

perspective contractors to transfer•technology and )to contract 

s 44 
directly with the Enterprise". The I.C.N.T., further, pro-

vides for a parallel system with dual nomination to be made 

upon application for contract to explore and exploit. Where . 

no conflict of area sought exists, negotiations to conclude a 

contract with a qualified applicant are mandatory and the-

45 
scope of negotiation is limited. The I.C.N.T./Rev. 1 has 

reproduced the same provision without any significant change. 
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VI:3 The Development of Principles Relating to "Machinery ' . 

A. Organs, of the Machinery 

The I.S.N.T. establishes^, an Assembly, a Council, a 
; - • * - • ' r 

Tribunal, an Enterprise and a Secretariate as the principal 

organs of the Authority with a provision that subsidiary organs 

47 
may be established according to necessity. However, the 

R.S.N.T. changed the position by dropping the Enterprise from 

the position of principle organs. Thus according to the R.S.N.T, 

an Assembly, a Gd"uncil, a Tribunal and a Secretariat are the 
AQ 

principal organs of "the Authority. The Enterprise in the 

R.S.N.T. is defined as "the organ through which the Authority 

49 
[would] directly carry out activities in the area." The 

R.S.N.T. also provides that "such subsidiary organs which may 

be found necessary may be established." The R.S.N.T.,however, 

by addition of a new provision limits 'the functions of different 

organs according to the seperate provisions laid down for each 

organ. However, provisions related to the Council both in 

the I.S.N.T. and R.S.N.T, establish two subsidiary organs of 

52 
the Council. 

The I.C.N.T. brought a substantial change in the position 

of principal organs by dropping the Tribunal. According to the 

I.C.N.T. only three organs aret principal organs of the Authority 

53 - an Assembly, a Council and a Secretariate. The position 

of the Enterprise is the same as it was in the R.*'S.N.T. 

According to the I.C.N.T. the Tribunal will not be an organ of 
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the Authority. Rather.it would be a panel of the Law of the 

- 55 Sea Tribunal.. For the dispute Settlement related to the 

seabed and the Authority, the I.C.N.T.. by. a new provision 
. * ^ * 

es t ab l i shes , a, new system.- In t h i s a Seabe'd Dispute Chamber 

•is e s t a b l i s h e d , which w i l l be a p a r t of the Tribunal and not 4kbf 
56 * • 

of %he Adthority. It is clear here that the Law of the Sea 

Tribunal, though being established by the same Convention, will 

enjoy a seperate status quite independent of the Authority. 

For the disputes realted to seabed and the Authority, the 

Statute of Tribunal and the main text,of the Convention, both 

establish a Seabed Dispute Chamber of the Law of the Sea 

57 X ' 
Tribunal. The I.C.N.T./Rev. 1 has not changed the position 

58 
of the R.S.N.T. and it has reporduced the same provisions. 

B. The Assembly and the Council: Functional Principles 

\ * 

The provisions relating to the Assembly, are substantially 
V- 59 

the same in the I.S.N.T. and the R.S.N.T. According to both 
* 

of these provisions the Assembly is the supreme organ of the 

Authority, with the power to prescribe general policies and to 

entrust organs with those powers which are not provided in the 

text. In both the texts the Assembly has the power to elect 

most of the members of the organs, including the Council. It 

also has the final say in financial matters after they have 

been recommended by the Council. 

The I.C.N.T. has not changed the general provisions 

http://Rather.it
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except that power of the Assembly to "prescribe" general 

policies has been changed to the power to "establish" general 

policies. A major departure in the I.C.N.T. is a provision 

which entrusts the Assembly with the power to adopt the rules, 

regulations and procedures provisionally adopted by the. 

Council. The I.C.N.T. gives a larger role to the Assembly \ 

62 * 
in the budget process. This te,xt also empowers the Assembly 

to deal with all such subjects, which a r e not specifically en-

63 * 
trusted to any organ. These provisions remain unchanged in 

the I.C.N.T./Rev. I.64 

On the Council the I.S.N.T. provides: 

"The Council [would] be the executive 
organ of the Authority. It would exercise 
the powers and perform the functions en­
trusted to it by this Convention. In 
exercising such powers and. performing such 
functions the Council [would] act in a 
manner consistent•with general guidelines 
and policy directions laid down by the 
Assembly."65 

The R.S.N.T. provision differs from the I.S.N.T. and 

dWL 
ic 70] 

provides: 

"The Council, as the-^fccutive organ 
of the Authority, [would^^Bve the power 
to prescribe the specific policies to be 
pursued by the Authority on any question, 
or matters within the competence of the -
Authority and in a manner consistent wi'th the 
general policies prescribed by the Assembly."66 

•0 

v • • 
The change here is the Council 'prescribes specific 

policies, makes recommendations to the Assembly, and adopts 

67 
rules, regulations and procedures. The I.C.N.T. is the same 
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substantially, and restores the power related to "specific 

policies", except for a minoY change, thatV is, in th'e R.S.N.T, 

the Council "prescribed" specific policies and in the I.C.N.T, 

the Council has been given the'power to "establish" specific 

policies. According to the-I.C.N.T. the decisions of the 

Council on rules, regulations and procedures are subject to 

69 
the final approval of the Assembly. 

C. Voting and Composition of the Council 

The I.S.N-..-T. providea for a Council of 36 members 

eiected by the Assembly. Twenty-four of these were to be elect 

in accordance with the principle of equitable geographical re­

presentation and 12- with a view to representation of special 

interests. These, were further divided as follows: 

'"\ 

(a) Six members with substantial investment S 
in, or possessing advanced technology which 
is being used for the exploration of the 
area and exploitation if its resources and 
members which are major importers of the 
landbased minerals which are also produced 
from the resources of the area. 

(b) Six members- from among the developing 
countries, one being drawn from each of the 
following categories:*(i) States which are 
exporters of the .-landbased minerals which 
may "also be produced from the resources of 
the area; (ii) States which are importers 
of the minerals (developing); (iii) States 
with large populations; (iv) Landlocked 
States; (v) Geographically Disadvantaged 
States; and (vi^Least' developed countries. 

(c) Twentyxfour members in accordance with the 
princip>e_oJr equitable geographical re­
presentation. For this purpose the • 
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geographical.regions shall be Africa, 
Asia, Eastern Europe (Sc^cjalist) ,. Latin 
America and Western Eurcjpe^and others . 70-

. ° Decisions on ̂ important questions shall - « 
be made by a two-thirds plus "on;e majority 
of the members present and^ofing. , Other - • 
questions require a majority {"&*f members 
present and voting.71 f 

72 These pro-visions reappear in toto in th,e~"R.S .N .T. 

However a substantial change occurs in the I.C.N.T. provisions 

Though the I.C.N.T. also provides for a Council of 36 members 

to be elected by the Authority, it differs in the division. • 

The division according to'the I.C.N.T. is as follows: 

(a) four members from among countries which 
have made the greatest contributions to * 
the exploration for, and the exploitation 
of, the resources of the Area, as de­
monstrated by substantial investments or 
advanced technology in relation to resources 
of the. Area, including at least one State 
from the Eastern (Socialist) European 
region. 

(b) four members from among countries which 
are major importers of the categories of 
minerals to be derived from.the Area, in­
cluding at least one State from the 
Eastern (Socialist) European region.,, . 

(c) four members from among countries which 
on the basis of production in areas * 
under theur jurisdiction are major ex-, 
porters of the categories of minerals to 
be derived from the Area, including at 
least two developing countries. 

(d) six members from among -de^loping countries, 
representing special interests. The special 
interests to .be represented shall include 
those of States with large populations, 
States which are landlocked or geographically 
disadvangaged, States which are major importers 

\ 

1 s. 
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of the categories of minerals* tp/ be 
derived from the Area,*and least 
developed countries. i 

(e) eighteen members elected according to 
, the principle of ensuring an equitable 

geographical distribution of seats in 
the Council as a whole, provided that 
each geographical region shall have at 
least one member'elected under this sub­
paragraph. For this purpose the geo­
graphical regions shall be Africa, Asia, 
Eastern Europe (Socialist), Latin America 
and-Western Europe and others.73 

All decisions on questions of substance 
shall be taken by a three-fourths majority 
of the members present and voting, pro­
vided that such majority includes a 
majority of the members participating in 
that session."74 

The division in I.C.N.T. can be broadly divided into 

twp parts; members with the "interests" and members according 

to geographical distribution. The number of countries with the 

greatest contribution and high seabed techology has been re-
4 i 

duced from six to four. However, this: loss has been com-

pensated by four members from among the major importers. But 

developed, perhaps loose two members in the geographical re-
» 

presentatian back to the same ratio as it was in the R.S.N.T. 

However, this provision secures one-more membership seat for £* 

-the Eastern European (Socialist) countries. In all the I.C.N.T. 
• ; ' • " - * " "• . • 

provision is an improvement over' R.S.N.T., for.it gives more 

... • .' precision to the type of representation. 

;•'.-.' The provision on the voting pattern on the issues of 

*"•:*-.'" '-. *' 

^ v 

http://for.it
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substance >fas also been'changed considerably. Now in,contrast 

to the earlier requirement of two-thirds plus one, thr'ee-

fourths majority of those present and voting is, necessary. 

The I .-C.N.T./Rev. 1, also follows the same pattern of voting 

75 %" 
on matters of substance. This new text follows the same 

system^o-f representation as it was in the I.C.N.T. There is 
y 

no substantial change in the I.C.N.T./Rev. 1. The only minor 

change which appears in the I.C.N.T./Rev. 1 is that deter-

mination of the- four-major importing states will be done on 
• l ft 

the basis of consumption in the last five years by them. 

D. Financing the Enterprise 

<* * * 

The I.S.N.T. by way of a general provision provides for 

financing the Enterprise. .The same provision provides for' 

-general financing of the Authority. The provision is^plit up 

into two parts: expenses of the Authority and system of 
% 

financing the Authority.., According to the I.S.N.T.: 

1. Expenses of the Authority comprise: 

(a) Administrative expenses, which shall in-
*" -• elude costs of the staff of the Authority, 

costs of meetings, and expenditure" on 
account of the functioning of the organs * 
of the Authority; 

(b) Expenses not included in the foregoing, 
incurred by the Authority in carrying 
out the functions entrusted to it under 
this Convention; and 

(c) The expenditure of the Enterprise,-to the 
extent that it cannot be met out of the' 
Enterprise's own revenues and other receipts. 
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2. The expenses referred to in paragraph 1 
of this article shall be met to an extent ° -
to be determined by the Assembly on the 
recommendation of the Council, 6ut of the 
General Fund, theX»alanCe of such expenses 
to be met out of contributions by members . 
of the Authority in accordance with"a scale 
of assessment adopted by the Assembly.77 

This provision had a specific mention of the Enterprise's 

financing. The R.S.N.T. has reproduced the whole provision 

but for the specific part of the Enterprise, which was 

78 
dropped. The R.S.N.T. provision is more general than the 

I.S.N.T. prbvision, .and it only permits alternate methods of 

79 
obtaining funds in addition to Assembly appropriation. 

Similarly I.S.N.T., the R.'S.N.T. also empowers the Assembly to 

assess contributions from members of the Authority, based <tfti 

a given scale ofassessments. 

80 
The I.C.N.T. has reproduced this general provision, 

however,a specific provision for financing the Enterprise 

81 
appear in the Statute of the Enterprise. This new provision 

in the I.C.N.T. assures the Enterprise pf government guaranteed 

loans and the receipt of funds from contractual relationships „ 

between the Enterprise and other entities. And that the 

Enterprise's asse*ts include charges to enable the Enterprise 

to come into early operation. The I.C.N.T./Rev. 1 has re-

83 
produced the same provisions for financing of %he Enterprise. 

E. Financial Arrangements for Exploitation 

'- i 
The I.S.N.T. does not refer to financial arrangements 
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in ,the. Text', a lone mention of "financial arrangements" is 
'' 5 84 / 

traceable in Annex/vI of the I.S.N.T.,, however,'this mention 

is not elaborated andJleft,for further development. The 

R.S.N.T., alike, the I.S.N.T. is also sailent on "financial . 

arrangements". However, alternative tentative texts are 

attached to the Text in a Special Appendix attached to the 

Annex III of the R.S.N.T. Part I. These alternate suggestions 

refer,to general principles only, such as: "to ensure optimum 

revenues rpr' the Authority; to provide financial incentives, 

where necessary, to attract investments and technology into 

exploration a'nd exploitation of the [A]rea; to provide for 
equality pf treatment and comparable financial obligations on . 
the part of all S tates and other entities which obtain con-' 

tracts."86 

The I.C.N.T. remains the same to that of the R.S.N.T. 

alternates, sofaras the general principles are concerned. The 

provisions in the I.C.N.T. appear in Annex II under the pro­

vision .entitled "financial terms of contracts", however, with 

a note that it is a preliminary draft and further work needs 
8 7 

.to be done on **his subject. This is comparatively an 

elaborated version of the earlier proposals and general 

principles. According to this preliminary draft cargoes to a 
y ' 

contractor are imposed for filing the application, for the 

annual right to mine, for the annual right to exploit, for a 

royality, and for a profit share. However, the .amount of such 
o o • 

carges is left blank for further elaboration and decision. 
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The s.C.N.T./Rev. 1 develops the earlier provision, 

' 89 
though, the general principles remain unchanged. This Text 

V 

provides for a fee of $500,000 for the administrative cost 
0 

of processing an application for a contract of exploration and 

90 exploitation. A contractor is required to pay an annual 

fixed fee of $1. million from the date of contract. However, 

if the production charge is greater than this amount, he will 
> 

have to pay the production charge; i.e., he will be required 
* 91 % t-

to pay, either of the and whichever is- greater. The ^\ 

details of the determination of production charge 'and another 

alternative "mixed system", i.e.-, a combination or production 

charge plus a'share of net proceeds, have also been provided 

in the same provision. And the contractor has the option to 

choose any one of two either "production charge" alone or the 
92 * 

"mixed system". 

VI: 4 Conclusions 

Even after these six .years of UNCLOS-III, several issues 

and minute details have not been completely developed or- they 

have not reached the level of precision. THese four Texts are 
* 

a considerable improvement over the earlier reviews of the 

Seabed Committee Texts. All of these Texts inqrcate a consider­

able amount of development. The principle provisions haveXeen 

continuously elaborated upon and every new Text added to their 

comprehensiveness and precision. The principl/fS, at this fc 

' stage of, I .C.N.T./Rey. 1, appear in a unique fashion. They 
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have now almost reached the stage of maturity. They now very 

well demonstrate the wide range of agreements in the Conference 

The basic principles have not been changed very much, though, 

their position or language is sometimes changes. Some of the 

provisions have grown a lot wi.th very accurate details. To 

sum up the UNCLOS-III, deliberations, so far, have contributed 

a lot to international law making, and developing a new inter­

national organizational system. 

& 

% 

o-
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VII :i The Seabed Authority: Introduction 

The Third United Nations Conference on the Law of 

the Sea is an'unparalleled landmark in the history of mankind.. 

It is a turning point in the history of international organ-

izations too. Never before in our memoirs, have we found such 

a massive whole hearted effort by the world as a whole, to 

design a transnational organization for the management and 

regulation of the resources of the deep ocean bed. The" 

Conference's genisis lies in the notion of the creation of an 

International Seabed Authority for the exploration and exploit­

ation of the resources belonging to the area denoted as "common 

heritage of mankind". 

It is with this in mind that the delegates began 

their deliberations in 1973 to structure the Seabed Authority.. 

The six years^ of exhaustive efforts produced four unprecedented 

documents. These documents which are the outcome of eight 

successive sessions of the Conference display the patience, 

co-operation and the diplomatic skills o-f all those who con­

tributed to the preparation of those comprehensive texts. 

Although each document has been subject to criticism so far as 

the Seabed Authority paVt was concerned, the documents do not 

fail in their merit for continuously narrowing the points of 

disagreement. . • ̂ .Records of the Seabed Committee years 

indicate that-^almost all the issues were disputed. The very 
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success of the Conference in relation to Seabed Authority lies 

in the fact that now, after nearly six years of efforts, we have 

achieved something which can be termed as a substantial achieve-

ment. 

t 
The first of these document's was an outcome of the 

Third Session of the Conference in 1975. and was termed the 

Informal Singlre^TTegotiating Text (ISNT) . This was subsequently 

reviewed in 1976 at the Fourth Session of the Conference and 

2 termed the*Revised Single Negotiating Text (RSNT). It was 

further changed in 1977 at the Sixth Session of the Conference 
3 

and termed the*Informal Composite Negotiating Text (ICNT). 

The last of these was revised in 1979 at the Eighth Session 

and termed the Informal Composite Negotiating Text Revision 
4 

1. The formulation of the provisions relating to the Authority 

have been made and changed according to the draft documents 

submitted to the Seabed Committee and the yiews expressed by 

the delegates at the Conference. 

The "Informal Composite Negotiating Text establishes 

the International Seabed Authority, in which all state parties 

7 
9 shall ipso facto be members. The Authority is the organization 

through which all state parties will organize and control 

activities in the area. This control particularly is -to be 

exercised with a view of administering the resources of the 

8 ' • 
area. The principal organs of the Authority established by this 

9 
draft convention are an Assembly, a Council and a Secretariat. 
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The Enterpr-ise i s e s t a b l i s h e d , apa r t from the^main organs, ' ' 
10̂  to carry out direct activities in the seabed area. Similarly 

•o\ f a-Law of the-Sea Tribunal is established^ for dispute settle-

% : *. -ai - . . . 
ments. * 

$ 

^ 
• The lega l s t a t u s accorded t o the International Seabed. 

Authori ty i s t h a t of an i n t e r n a t i o n a l l ega l p e r s o n a l i t y . This 

. i s fur ther c i a r i f i e d in thre t e x t by adding "such l ega l capaci ty 

"as may be necessary for the e x e r c i s e of its4 funct ions and 
12 " f u l f i l m e n t of i t s purpose" . The Authori ty has been given 

• > ' - -

"'certain privileges and immunities in the territory of each 

'' ' * * 13 
state party, to enable it to perform its -functions. The 

/ 

Authority has been granted immunity, along with its property and 
assets, from legal process, unless otherwise expressly waived 

14 / 

by the Authority itself. The property arid assets of the 

Authority, irrespective of° their location,will be immune 'from 

search, requisition, confiscation, expropriation and any other 
- b 

- ' " ' * w * • 15 
type" of seizure by legislative or executive action. All of 
these assets and property are free from "restrictions, re-

•'" :- is 
gulatfi.-6.ns-, ^controls and moratdria of any nature",.' 

•try 

^sft 

Members and staff of the Authority, including its sub-

organs, and the representatives of member states attending 

meetings of the Assembly, the Council or other organs of the 
• ' " - • * 

Authority, would enjoy in the territory of each member state, 

immunity from legal process with respect to acts perfciPnegpby 

them in the-exercise of their functions'(unless expressly 

http://gulatfi.-6.ns
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17 
waived), and would enjoy Immunities from immigration re­
strictions, alien registration requirements and national 

service obligations to the .same extent as members and staff of 
» 

18 
other state parties. The members and staff would be accorded 

the same facilities as regards exchange restrictions and the same 
• 

treatment in respect of travelling facilities as are accorded 
"* 

by states to the representative,officials arid employees of 

19 
comparable rank of other states. The Authority's archives 

are to be inviolable, irrespective of their location. Official 

communications are to receive the same treatment as of other 

international^organizations. ' All proprietary data, industrial 

secrets or similar information and all personnel records are 

21 
not to be open for public inspection. The Authority, its 

. assets, property and income and its operations and'transactions 

would be exempt from all taxation and custom duties. The. 

' Autho.it, is aiso „ « * . * % » a„y iiaMUt, for tKe coUecHon 

or payment of any taxes or custom duties. With the exception 

.of local nationals, no tax is to be levied on or in respect of 

expense allowances paid by the Authority to the President or 

members olNrthe Assembly, or in respect of salaries, expense 

allowance or other emoluments paid by the Authority to the 

Chairman.and members of the Council, mentbers of the Seabed 

Disputes Chamber, members of any organ of the "Assembly of of the 

\
23 

. h e Authority. 

The status, "-Immunities and privileges, thus accorded to the 

..Seabed Authority, are not substantially different from those 

http://Autho.it
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accorded to existing international organizations. However the 

• basic purpose of the Authority significantly deviates from the 

existing international organizational, motifs. This will be the 

first international organization to. manage and-exploit the re­

sources Of the international seabed area. v » . '-
\ 
/ 

VI 3>. 2 The Assembly: Structure and Functions 

A. Structure of the Assembly (including composition' 
procedure and voting) 

r 

The Assembly would consist of all the members of the 

Authority, that is, all state parties to the convention would 
i 

ipso facto be the members of the Assembly also, and each member 
24 will have one vote. The Assembly will hold a regular session 

each year and whenever necessary the Assembly may convene 

special sessions in addition to the regular session. Such 

sessions may also be convened by the-Secretary-General of ,the 

Authority at the request of the Council "or a majority of the 

members of the Assembly. The Sessions of the Assembly shall 

be held at the seat of the Authority, except' when the Assembly 

decides to hold its session elsewhere.- Every member*at these 

sessions will be represented by one .representative Who may be 
7 7 * 

accompanied by alternates and advisors. * The Assembly is 

emp'owered to adopt^its own rules and procedure. ;•At the be-

ginning of each regular session, it will elect its President 

and other officers as may be required. The President and 

officers thus elected will hold the office until^ the election 
'~> * 7R 

of a new President and officer's at-the next regular session. 
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The Assembly, on questions of substance, takes all .< 

decisions by a two-thirds majority of the members present and 

voting, provided that such a majority is not less than the 

majority of-the members participating in that particular session, 

For a decision on the question of whether or not the particular 
- ' /, 

issue is of substance, all such issues shall be deemed to be 

•of substance, save, when the Assembly decides with a two-
I • i 

thirds majority and this two-thirds majority is not less than 

the majority of the members participating in that particular 

29 
session, that the issue is not of substance. When a matter 

of substance comes up for the first time for voting, the 

President may himself, or upon the request of at least one-fifth 

of the members of the Assembly, defer the voting on-such a * 
* 

matter^ for the maximum period of five calendar days. This' rule 

is only once applicable on each matter,- however, it cannot 

be-applied so as to postponethe matter beyond.the end, of the 

30 
session. • . 

A majority of the members ©f the Assembly would con-
9 

31 - \ • 
stitute the quorum. The question of procedure and a re-

x 

solution to convene a special session of the Assembly shall 
32 

be decided by a majority of the members present and voting. 

At least one quarter of the members of the Authority are re-" 

quired to request, in writing, an advisory opinion from, the •* 

President on'the question of conformity- with this convention-
» -

of a proposed actiQn before the Assembly-On any matter. The 



- 334 -

Assembly in such a case would defer this matter from a vote 

and refer it to the Seabed DisputesChamber for an advisory * 

opinion thereon. Voting on such a matter will regain sus­

pended pending the delivery of the advisory opinion by the 

Seabed DisputesChamber. However, the Assembly is empowered 

to decide for voting on suck a deferred matter, only in 

case of the non-receipt of\the advisdry opinion by the final' 
* * '*" 

week of the session in which the opinion was requested. 

B. Functions of the Ass-gmbly: » 

• ' • / ' 

The Assembly is to have overall authority with re-. 
, I * 

spect to the activities in the area: 
** # 

"The Assembly is the supreme^organ 
of the Authority, and as such snail have ; 
the power-fo establish the general 
policies in conformity with the provisions 
of this Part, to be pursued by the 
Authority on any. questions or matters within* 

^ the competence of the Authority. The ; 
Assembly "may discuss .any such question or ;>• 
matter, and may decide which organ shall 
deal with'-any such question or matter not 
specifically entrusted by the provisions 
of thi(S Convention to a particular organ 
of the'Authority."34 -\ t 

the Assembly, in addition to the functions and powers referred 

to abovef, shall elect members for thje Council in accordance 

with the provisions laid down for the composition of the 

35 
Council in the draft convention. Upon recommendation of 

the Council it shall elect the Secretary-General from among 
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the candidates thus proposed. The Assembly will also elect, 

upon the recommendation of the Council, the members for the 

Governing Board of the Enterprise as well as the Director-

37 ' 
General of the Enterprise. 

* 

The Assembly as a part of its function is empowered 

to establish any appropriate subsidiary organ, if formation of 

i such a subsidiary organ is necessary 'for the performance o.f 
> 

its functions. However, in the composition of such subsidiary 

organs, it has to take into account the principle of equitable 

geographical distributrtrJn and of special interests and the need 

for members qualified and competent in the relevent technical 
38 

questions to be d^alt-with by such organs. 

The Assembly has ,to assess the amount of con­

tribution from the members to the administrative budget of the 

Authority. This assessment will continue until the Authority 

shall have sufficient income from other sources for meeting its 

administrative expenses, and be made in accordance with an 

agreed general assessment scale based upon the scale used for 

39 
the regular budget of the United Nations. It will adopt 

and formulate regulations pertaining to the" financial matters 

including rules on borrowing, however, these will be adopted 

only'upon recommendation of the Council. It shall also "decide 

on the transfer of funds from the Authority to the Enterprise' 

However, for the transfer of*funds from the Enterprise to the 

Authority, it will decide only upon recommendation of the 
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40 
Governing Board of the Enterprise. The consideration and 

approval of the budget of the Authority'upon submission by 

41 ' Council is also to be done by the Assembly. 

The Assembly has to formulate rules and regulations 

for the equitable sharing of financial and other economic 

42 
benefits derived from the activities in the area. Apart 

from these, it shall consider the problems of a general nature. 
' f • • • ' " * /i ' - * 

related to activities in the area, in particular for developing 

43 countries and geographically disadvantaged countries. 

VII:3 The Council: Structure and Functions J 

A. Structure of the Council (including composition ,-
procedure and voting) 

/ 

. The composition of the Council is the most vital"of 

all the sub-organs. It is because the Council, "subject to 

the* policies set out in the Convention and the possible effect 

of the 'Assembly's policy guidelines, [has-been] given the 

authority to determine whether exploitation.takes place, where 

it takes place, and by what entity and under what conditions 

44 it takes place". • \ ** 

s 

The draft convention•establishes a Council composed 

of 36 members of the Authority and elected by the Assemb; 

The division, of members can basically be divided into two 

categories i.e., members representing special interests and" 
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- members to.be elected in -accordance of the principle of 

equitable geographical representation. The former shall have 

twelve membersjWhereas twenty-four members have been reserved 

for the later category. These categories have been further 

redivided into the following proportion: 

(1) Members representing special interests - (a). 

"[f]pur members from among the /eight states [pjart/ies which 

have the largest investments in preparation for and in the . 

conduct of activities in the, [a]rea, either directly or through 

their nationals, including at least one [s]tate frpm the 

Eastern (Socialist) European region; (b) [fjour members from 
* -4k. 

among those [s]tates [pjarties which, during the last five 

years for which statistics are available, have either con-
* 

i 

sumed more than 2 per cent pf total world consumption or have 

had net imports of more than 2 per cent of the total world 

imports of the commodities produced froin the categories of 

minerals to be derived from the [a]rea', and in any case one 

[s]tate from the Eastern (Socialist) European region; and (c) 

[f]our members from among countries which on the basis of 

production in areas under them are majbr exporters of the 

categories of minerals to be derived from the La]"**ea > and in 

any Case one [sjtate from the Eastern (Socialist) European 
- ,,45 region". 

(2) Members on the basis of geographical distribution 

- (a) "[sjix members from among developing countries, representing 

http://to.be
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special interests. The special interests to be represented 

shall include those of [sjtates with large populations, [sjtates 

which are landlocked or geographically disadvantaged, [sjtates 

which are major importers of the categories of minerals to 

be derived from the [ajrea, and least developed countries; 

(b) [ejighteen members elected according to the principle of 

. ensuring an equitable geographical distribution of seats in 

the Council as" a whole, provided that each geographical region 

shall have at least one member elected under this sub-paragraph. 

For this purppse the geographical regions shall be Africa, 

Asia, Eastern Europe (Socialist), Latin America and Western 

Europe and others". 

The United States proposal in contrast to I.C.N.T./ 

Rev. 1 suggested for a Council made up of 24 members, of which 

six seats were to be held by' the most industrially advanced 

47 ' * 

nations. Out of the other eighteen seats, twelve members 

were to come from developing states and the remaining s'ix were 

not specified except that all the eighteen shall be elected'by 

the Assembly on the basis of equitable geographical re- . • 

4 8 
presentation. However, the proposal recommends that two of 

49 
the twenty-four members -should be landlocked. And the 

" r 

members, according to it, were.to be elected for three years 

duration. 

The Soviet Union suggested a Council of iO member' 

Estates, dividing the membership into five*classes i.e, 
v > / i 

y^D 
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* * 

' Socialist, East European, Asian, African, Latin American and Western . 
51 

European and Others, and accorded five seats.to each class. 

The Soviet proposal provided for one representative of. the • 

- 52 * * 

landlocked countries in each of the five categories. And 

the members, according to the Soviet proposal, were to-be 

'elected for four years duration. Basically, the present 

draft, convention does not reflect the views Of either of the 

two proposals., . '"''*». 

According to the draft convention elections will be 

held at regular sessions of the Assembly-, and every member 

will be elected* for'a term of four years. However, it provides 

that in the first election of members of The Council one^half 

M - ' s 
of the members of each category, will be elected for a period 

53 of two years. On the re-election of. members, it provides 

that though the'members will be eligible for re-election,_due 
- • ; - -» 

• % ' ' ' ' 54 
regard w i l l .be paid to the de s i r ab i l i t y of rotat ing s ea t s . 

< re 

And each member of the Council will have .one vote. The 

'Council^ similar to the Assembly, will function at the seat 

of the Authority. It will meet according to the need of 
-^ 

business of'the Council, . but „ it is .mandatory for the* • 
* - ^ ft 

Council to meet-at*least three times in a year. 

In the Council decisions on all questions df sub-

stance will be taken by a three-fourths majority of the 

members present and voting, provided tha't such a majority is not 

less than the majority of the members*'participating in that 
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particular session. ' For a decision on the question of whether 

or not the particular issue is of substance, all such issues 

will be deemed to be of substance', save when the Council 

decides with a three-fourths majority and this two-thirds 

majority is not less than the majority of the members partici­

pating in that particular session, that the issue is not of 

57 substance. A majority of members of the Council will 

constitute a quorum. All decisions on matters of procedure 

will be decided by a majority of the members present and >y a maao 

vision h\ 
58 

voting. A provision h\s been made whereby a member of the 

Authority not represented on the Council may send a re­

presentative to attend a meeting of the Council, upon request 

by such member and when a matter particularly affecting it is 

under consideration. Though such a representative is entitled 

to participate in the delibrations , he will not be entitled 

«. 5 9 
to vote. 

The text establishes two subsidiary organs of the 

Council, namely (a) Legal and Technical Commission; and (b) 

Economic Planning Commission. The composition and functions 

of these organs will be discussed later. The establishment 

of subsidiary organs of the' Council is crucial to the proper 

functioning of the Authority. ,It is these subsidiary bodies 

which will provide the required expertise that will advise the 

Council on technical, financial and scientific matters. 

i 
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B. Functions of the Council 

In general, according to the draft convention, "the 

Council is the executive organ of the Authority, having the 

power to establish in conformity with the provisions of this 

Convention and the general policies established by the Assembly. 

The text empowers the Council to supervise and co-ordinate the 

implementation of the provisions of the Convention and to 
r 

ft 7 

report to the Assembly the cases of non-compliance. It is 

to propose to the Assembly a list .of candidates for the 

election of the Secretary-General as well as the candidates 

for election as members of the Governing Board of the Enterprise 
'- 64 

including the Director-General of the Enterprise. 

-The Council will, as anil when required, enter into 

agreements with the United~T^ations or other intergovernmental 

organizations on behalf of the Authority, subject to approval 

- 65 * 

by the Authority. It will examine the reports of the 

Enterprise and forward them to the Assembly. It will present 

to the Assembly the annual report and any other report as 
ft 7 

required by the Assembly. It shall issue directives to the 

Enterprise and exercise control over its activities. Lt" "*'** 

shall also exercise control over all the activities in the 
69 

area. It will, after review by the Technical Commission, 
approve on behalf of the Authority, formal written plans of 

7ft 

work for the conduct of activities in the area. s However, the 

plan of work will be deemed to have been accepted, unless 
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otherwise a contrary decision is taken within 60 days of its 

submission by the Technical Commission. Thus the Council 

71' in such matters is required to work expeditiously. 

The Council will adopt on recommendation of the 

Economic Planning Commission necessary and appropriate measures 
0 

to protect against adverse economic effects or specified 
» 

recommendations; and It will make recommendations to the 

Assembly on the basis of advice received from the Economic 
72 

;*• Planning Commission for the compensations to be awarded. 

It can adopt and apply provisionally regulations and procedures 

and any amendments thereto, pending final adoption by the 

Assembly. However, these rules, regulations and amendments -

have to be adopted on the basis of the recommendation of the 

73 
Legal and Technical ̂ Commission. 

The Council will review the collection of all pay­

ments to be made by or to the Authority regarding operations 

74 
in the area. It will submit ,to the Assembly its budget for 

75 
approval. It will recommend to the Assembly regarding 

financial regulations of the Authority including rules on 

borrowing and transfer of funds from the Assembly to the 
7ft ' 

Enterprise. 

The Council wr i l i n i t i a t e proceedings on befialf of the 

Authority, before the Seabed DisputesChamber in cases of non­

compliance and on rece ip t ofythe report of the Seabed Dispute 
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Chamb e r on f i n d i n g s , i t w i l l recojnmer^*to the Assembly the 
7 7* #&-

measures to be taken. I t i s further empowered to issue 
D 

emergency orders, including orders for the suspension or 

adjustment of operations, so as to prevent serious harm to the 

marine environment. It has the power to disapprove of 

particular areas for exploitation by the Enterprise or con­

tractors, whenever it finds substantial evidence indicating 
78 

the risk of harm to a unique marine environment. Further, 

the Council by this draft convention is required to establish 

appropriate machanisms- for directing and suprevising a staff 

of inspectors who will be responsible for inspecting the 

activities in the area to determine whether or not the ruler, 

regulations, procedures prescribed and-the terms and condition^ 

79 of any contract are being complied'with. 

VII:3:i The Economic Planning Commission: An Organ of the 
Council 

A. Structure. 

The Economic Planning Commission will be composed of 

15 members. These members will be leected by the Council upon 

nomination by the State partie"s. The Council may, if it 

considers it necessary, increase the size of the Commission, 
^ ' on 

however, with due regard to economy and efficiency. The 

members of the Commission are required to have appropriate 

qualifications * those relevant to mining, management of mineral 

resources activities,. .international trade or economics. It 



»0 

- 344 -

will be the respof?sibility of the Council to see that ,member-

ship fulfills th_e need for all appropriate functions of- the 

Commission as a whole. , Th#Council is required to pay due 

regard, in the election of members^* to the, need for equitable 

geographical distribution and representation of special 

82 ** 

interests. The states are forbidden from nominating more 

than one person as a candidate to serve in the Commission, 

and no person can serve as' a member of more than one Com-
- 83 

.mission. For mid-term vacancies the draft convention prov-

<vides that in case of death, incapacity or resignation of a 

member prior to the expiry of his term of office, the Council 

will appoint a member/ from the same geographical region or 

the area of interest for\the remainder of the term of the 
« 84 previous*member. A tlfree year term for the members of the 

Commission has been fixed, however, they will be eligible • 
* 85 

for re-election for another term. 'The decisions of the 
0 , - -

Commission wi l l be taken by two- th i rd majority .of members. 

B. Function f ' ' 
» ' *• 

1 a 

• * 

The Economic Planning Commission is required to 
•* " ' x " 

perform its functions in accordance with the guidelines and 
* * * 

87 
directives of the Council. The Commission is required to 

formulate and submit.to the Council for approval, all such 
. * ' ' '" 

rules as are required for the efficient functioning of the 
88 & Commission. • The Commission is required to submit a summary 

y 
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to the Council along.with its recommendations or decisions, 

89 
showing the divergencies of opinion in the Commission. 

On request of the Council, the Commission will propose 

measures to implement decisions relating to the activities 

90 
in the area. It will review the trends of factors* affecting 

supply, demand and prices of raw materials which .mayr be ' " 

obtained from the area, with due reguar*d to the interests of 

both mineral exporting and importing countries- and-in particular 

+ u J ^ i • / . 91 the developing countries. 

The Commission will examine any such situation 'which 

is likely to cause „ adverse effects, "on the economies of 

developing countries or on their expot-t earnings resulting from 

a reduction in the price of affected mineral, or in the 

volume °f that mineral exported, to the extent that such re-

92 
ductions are caused by activities in the are'a", when brought. 

' s ' ' 93 
to its attention by state party or state parties concerned. 

And it will make appropriate recommendations to the Council 

. . ' ' 4* i 
v for^submission to the Assembly of a system of compensation for" 

developing countries who suffer adverse effects caused due to 

activities in the area. After adoption by the Assembly of such 

recommendations the .Commission wille*make necessary recom-

t ., 

menaations to the Councj.1 for implementation of the re.com-

»̂ - ' 94 ' * * ""—*"'***' * 
mendations for compensation. '- *u v ''-*" 

y 
VII:3:ii The Legal and Technical Commission: An Organ of the 

Council ; -
' A. Structure s 

http://re.com
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The Legal and Technical ̂ Commission will be composed 

of Lj> members. These members will be elected by the Council 

upon nomination by the state parties. The Council, may, if 

it considers it necessary, increase the size of the Commission, 

95 however, with due regard to the economy and efficiency. 

The Members of the Legal and lecnnical Commission are requirec-

to nave appropriate qualifications - those relevant to ex- ' ;• 

ploration, exploitation ana processing of mineral resources, 

oceanology, or economic or legal matters relating to the ocean 

mining and other relevant fields of expertise. ,It will be 

the responsibility of the Council to see that membership ful-

fills the neea for all appropriate functions of the Legal 
96 

and Technical Commission as a whole. The Council is required 

to pay due regard in the election of members to the need for 

equitable geographical distribution and representation of 

9 7 ' - -. 
interests. They will not nominate more than one person as a 
canadidate to serve-on the Legal and Technical Commission. And 

98 no member can serve as a member of more than one Commission. 

The draft convention for mid-term vacancies provides tnat in case 

of death, incapacity or resignation of a member prior to the 

expiry of his term of'office, the Council will appoint a member 

from the same geographical region or the area .of interest for 

99 -the remainder of the term of the previous member. Although three 

year term for the members of the Legal and Technical Commission 

has been fixed, they will be eligible for re-election 

for another term. The decisions of the Commission will be 
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101 • taken by two-thirds majority of-the members. 

y ""̂  r 
B.* Functions 

•T 

c 
The Legal vand TechnitsaJ^ Commission is required t© 

perform its functions in. accordance wrb« the guidelines and 

** 102 directives of the Council. The Commission is required to 

formulate and submit to the Council for approval, all such 
t 

rules as are required for the effective functioning of *the 
y 

- Commission. • The Commission is required to* submit a 
*• • » ' 

summary to the Council along with its recommendations or 

decisions showing the divergencies of opinion in thecCom-

104 ' ^ 

mission. On request of the Council, the Commission will 

pro'pose measures to implement decisions relating to the 

activities in the area. It will review formal written 

plans of work fqr activities in the are^ and submit appropriate 

recommendations, to the Council. • * i 
- > ^ ' ' . - ' J 

The*Legal and Technical Commission, upon request of 
- < • 

the Council, wj.11^supervise activities in the area, and it can, 
** ' 

where appropriate*, • do so in consultation or collaboration 
h 

10 7 
wi^h any entity already carrying out such activities. Upon 

request by a state party or any other*party-concerned, the 

members po*f the Commission will be accompanied by the re-

™>^re^S8ntatives o'f such state party when they are carrying out 
' ' ' 108 
their functions of supervision or inspection.-
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The Legal and Technical Commission will prepare 

a report-- o-f-the enTironmental implications of the activities 

being carried out in the area and makefthe necessary recom­

mendations to the Council about protection of such "marine en-

vironment, however, they will have to take into account the 

views of the recognized experts in that area 109 The Com­

mission is required to formulate rules (""Regulations and pro­

cedures taking into account all 'relevant factors including 

assessments of the environmental implication's of activities 

in the area, and i£ will continue to keep such rules, re-

gulations and procedures under review and will recommend to 

the Council from time to time, of the "amendments required. 110 

VII:4v The Secretariate: Structure and Function 

A. Structure 

* 

The Secretariat of the Authority will comprise of 

a Secretary-General and such staff as is necessary for the 
i r 

function of the Authority. Upon recommendation oV the Council, 

the Secretary-General will be elected by the Assembly for a 

term of four years arid he will be eligible for ne-election. 

The Secretary-General is to be the chief administrative^officer 

of the Authority. The Secretary-General is required t< 

attend all meetings of the Assembly, the Council and of tj/e 

subsidiary organs of the principal organs and is alsrorequired 

to perform any other functions which are entrusted to him by 

any organ of the Authority 112 Other functions of the 

% 
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Secretary-General include preparing and making a report to 
1 1 7 

the Assembly of the work of the Authority.-

The draft convention making specifications about the 
t * 

staff of the Authority says that it will consist of such 

qualified,scientific and technical and other personnel as will 

114 be required for the administrative functions of the Authority, £ 

It further specifies that,in the recruitment and employment of 

the staff and in the determination of their service, conditions, 

the primary consideration will be to secure employees of highest 
r 1 - ' 

standard of efficiency, competence and integrity. Due care 

is to be taken that they are recruited from as wide a geo­

graphical basis as possible. * 
0 

*. the Secretary-General and staff of the Authority^ 

while performing their duties and functions,are forbidden from 

receiving or seeking any instruction from any government or 

any source which is external to the Authority. Similarly 

each state party is also required to respect the exclusively 

international character of the responsibilities of the Secretary-

General and the staff of the Authority.and not to influence 

them while they are discharging their duties and responsibilities" 

This provision further provides that in the case of a violation 

by a member of the staff, the matter will be Submitted to the 

appropriate administrative tribunal, in accordance with the 
j * 

11 ft ". 

"staff rules" of the" Authority.» 
y 
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B. 'Functions. 

The Secretary-General is required to make suitable 

arrangements for consultation and co-operation with inter­

governmental and non-governmental organizations recognized by* 
r 

the Economic an̂ d Social Council of the United Nations., However, 

he will perform Such functions with the approval of the 

Council and only wnen the matters concerned are within the 
117 

competence of the Authority. Any organization which thus 

enters int'p agreement with the Authority can designate re-
, y 

presentatives to attend meetings of organs of tne Authority in 

11 8 
the capacity of an observer. The Secretary-General is 

required, upon receipt of such reports, to submit them to the 

119 members of the Authority. 
T 

VII:5 The Enterprise: Structure and Functions. 

A. -Structure 

The draft convention establishes the Enterprise as 

the organ of the Authority, which is responsible for carrying 

out direct activities in the area. The principal place of 

170 

its business will be at the seat of the Authority. The 

structure of the Enterprise shall have a Governing Board, a 

Director-General, and the staff required to perform its 

duties. 

- . C 
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The Governing Board will be composed ô f 15 qualified 

members elected by the Assembly. The election will be based 

122 
on equitable geographical representation. The members will 

be elected for a duration of four years and they will be 

eligible for re-election. However, in election or re-election^ 

123 
the principle of rotation will apply. Every member is 

accorded one vote and all matters before the Board are to be 

124 
decided by a majority of the votes cast.. The members of the 

Board are empowered to appoint an alternate to act m then 

absence with all powers. The members of tne Board ,will con-

tinae to function in the office unless their9-successors are 

appointed, in case of the creationof a vacancy for more than 

90 days before the end of the term of the member concerned, 

the Board is empowered to appoint another member for the re-< 

"Attainder.. ' However, when the duration of the period 

left before the ending of the term is less than *90 .days the 

alternate of the member vacating the office will exercise his 

125 
powers, except that of appointing an alternate. The Board 

is required to function in continous session and will meet 

as often as the business of the Enterprise warrants. For any 

meeting of the Governing Board the quorum will be two-thirdspf 

1 7 ft " 

. the members of the Board. The meetings of the Governing-

Board could be attended by representatives of the members of 

the Authority, upon request and when a matter particularly, 

affecting that member is under consideration. The Governing^ 

Board is empowered to appoint any Commission necessary for the 
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functioning of the Enterprise, subject to approval and 

127 
directives of the Gouncil. .% ; 

The Director-General of the Enterprise will be 

elected by the-Assembly, upon recommendation of the Council, 

for'sa-'fixed term not exceeding five years, however, he will 

be eligible to seek re-election for one more term. The Director-

General will be the chief of the staff of the Enterprise. 

He would, under direction and supervision of the Governing 

Board, conduct the ordinary business of the Enterprise. The 

Director General would be the legal representative of the 

Enterprise. And subject to the general control of the Boa.ru, 

he will be responsible-for the organization, appointment and 

dismissal of the staff. The Director-General would not be 

a member ot the Board and though he would participate in the, 

meetings of the Board, he would not have a vote. 

B. Functions 

the functions accorded to tne Enterprise involve: 

(a) "to enter into contracts, forms of association, or other . 
r 

arrangements including agreements with . States and inter­

national organizations; (b) to acquire, lease, hold' and dis-

pose of immovable and movable property; and (c) to. be a party 
v 3̂ 29 

to legal proceedings in its own name." > The Enterprise 

would propose' to the Council projects for carrying out direct 

activities, including transportation, processing and marketing 

http://Boa.ru
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*̂ of minerals recovered from the area, such proposals 
y 

would be included in a Lmetailed discription of the project, 

an analysis of.the estimated costs and benefits, a formal 

written plan of work for activities and all such other in-

forma*fcgpQn and data as may be required from time to time for 

its'appraisal by the Technical Commission and approval by 

the Council1^'" 

VII:6 The Seabed Dispute Chamber: Structure and Functions 

A. Structure 

/ 

The draft convention for the settlement of disputes, 

related to the international seabed area and activities 

therelPn, provides for the formation of a Seabed Dispute 
132 

Chamber. The Chamber would be composed of eleven members, 

selected from among"members of the Law of the Sea Tribunal 

b-y the Assembly of the Authority, by a majority, required for 

matters of substance. In selecting the members for the 

Chamber the Assembly would be required to ensure the re­

presentation of the principle legal systems of the world and 

equitable geographical distribution. The Chamber would elect 

its Chairman from among its members, who would serve for the 

period for which the Chamber has been selectedy The members 

of the Chamber would be selected every three years and ^buld 

be re-selected for one more term. In case of the occurrence 

of a vacancy in the Chamber, the Law of the Sea Tribunal 

would select a successor from among its members who would hold 
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the office for the remainder of the term of his predecessor,-" 

subject to the approval by the Assembly at Its next regular 

session. To constitute a Chamber a quorum of seven members 

would be required. 

B. Functions 

The Chamber is to exercise its jurisdiction with 

respect to activities in the area^regarding: "(a) disputes 

between State Parties concerning the interpretation or 

application of the ... draft con-

vention; (b) disputes between a state party and the Authority 

concerning acts or omissions of the Authority or of a State 

PartyVhich are alleged to be in violation of [the saidj 

part or ...acts of the Authority alleged to be in excess of 

jurisdiction or a misuse of power;, (c) dispute between parties 

to a contract,.. .concerning tJ>e~Hrterpretation or application 
K - ' 

of .a** relevant contract or a plan of work, acts or omissions . 

of- a party to the contract relating to activities in the 

area and directed to the other party or directly- affecting its 

legitimate interests; (d) disputes between the Authority and 

a prospective contractor who has been sponsored by a State... 

and has duly fulfilled the conditions of application/concern-' 

ing refusal of a contract,'or a legal issue arising in the 

negotiation of a contract, and (e) All matters specifically 
134 * 

provided for in this convention.." 
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Apart from exercising its jurisdiction in the dis­

putes referred to above, the Chamber would have the additional 

function of giving advisory opinions when requested, to the 

Assembly or the Council on legal questions arising within the 

scope of their activities. The Chamber would render such 

advisory opinions as a matter of urgency. The draft con­

vention, however, imposes limitation on jurisdiction of the 

Chamber with regard to decisions of the Authority. 136 

* i 
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VI11:1 New World Order and the Law of the Sea, " /. 

VI11:1:i Setting * 

A. Introduction y 

In 1969 U. Thant^, the United" Nations' Secretary-

General while commenting on the issues involved in the 

developing law of the sea said: 

I do not wish to be overdramatic, 
bat I can only conclude from the in­
formation that is available to me as 
Secretary-General, that the Members -* 

" o~f the United Nations have perhaps ~~n 
ten years left in which to subordinate 
their ancient quarrels and launch a 
global partnership to curb the arms 

f .,. race, to improve the'human environment, 
- -* to defuse the population explosion, 

and to supply the required momentum to 
development efforts. If such a global 
partnership is not forged within the 
next decade, than I very much fear that 
the problems I have mentioned will have 

• reached such staggering proportions that 
they will Be beyond our capacity to ' 
control.1 

Global problems are not new to human society. In 
* 

fact, mankind has never been crisis-free for any substantial 

period of time. Historical evidences show that sooner or 

later man has always been,ab16 to overcome the crises of his 

day. In retrospect/it seems.that "ail crises in .modern times 

were solved soon enough to preveritya, reversal of the triumphant 
2 "N * ' march of progress". Now, is there any reason to believe that 

the .present crises will not bc.s.olved? Is,there any reason'1' 

*/• thajf the precedents of the past will ntit applylto our present C 
\ 

\ '• .-
1 x 

\ \ t 

:• 

. . • \ 

A 
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and future probmems and that bur problems will not be solved 

by themselves? Perhaps, the answer to these questions is ^ 

yes - Ds*roblems of our time will not be solved in the normal 

course of events. Present problems are numerous. They all 

exist at the same time and they are closely interconnected,. 

This interrelationship of the present problem areas does not 

give us an opportunity to deal with one problem at a time. 

In addition, present problems, being global in character 
» 

differ subs tant ia l ly from those of tfee past which were 
0* 

generally regional.. or__national in origin*. - , ..... 

According to one view, the distinction between present 

and past problems is that past problems had negative origins 

whereas present problems are the result of positive solutions. 

The past problems were caused by,evil intentions of aggressive 

rulers or governments*, or by natural disasters regarded as 

evil according to^hum^an values - plagues, floods, earthquakes 
3 ~ 

and so/on. "Whereas- the present crises which have positive 
• i 

origins" are consequences of actions that were, at tfoeir 

genesis, ,stimulated by.man's best intentions. To reduce human 

labour by exploiting tKe non-human energy sources in nature, 

for example, was a goal' no pne quarreled with, but it led to the 

present energy, crisis. Strengthening of the group~~r'~l3eNit the 

family, community, or-nation -M?y having a large number of 

children was commendable; but it led to4 population crises. 

To reduce human suffering and prolong human life by conquering 

disease was certainly a noble' aim; but it led to a substantial 
b .* . . . 
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increase in the population. Large construction projects, 

such as building roads, dams and canals, agriculture and 

forestry practices, hunting and breeding of animals, mining 

and industrial engineering, etc. - in other words the im-

.„'<. position of man's design on the natural environment for man's 

,*own,gppd -.was man's way of 'taming' nature; but it led to the 
''.'"'' . 4 '' 'environmental crisis.-

Another question is of our attitude towards natural 

resources. In an unchecked pursuit of economic and material 

growth, .perhaps we have put faith in the inexhaustible supply 

of natural resources: food, energy, raw materials, etc. 

However, present studies and surveys have indicated that by no 

means these resources are infinite. They will hardly last for 

a couple of decades. Some positive estimates, though believe 

that alternatives will be found, we can by no means be certain 

that the substitutions will be found when needed and in the 

required quantities. Such an uncertainty, perhaps, compels us 
*• • v. 

to accept tl|at the present progress cannot continue uninterupted* 

This Condition, arguably, becomes more aggravated in the light 

of present systems which govern the complex and diversified 

human society. This situation which affects the existing 

, * .world ,'orde;r'sis bound to influence the present international 
• 1 

• structures! 4nd international economic order. 
•'\ -

Present international structure, which is an outcome 
of the Second'World War, shows two. significant developments. 

y, ,. . 
First,* the rich countries'had created an enormously powerful 
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industrial machine. Fedxby stimulated demand in the Western 

world, it was fired by abundant- and cheap supplies of oil. 

Secondly, the post world war period was a time of revolution 

and liberation. The number of nation states suddenly rose to 

over 150. This change came as a big blow to rapidly developin 

Western economies. During colonial history the Western world 

had guaranteed access to cheap supplies of the Third World1s 

raw materials. The-industrialized countries consumed nearly • 

70 per cent of the world's total output of the nine major 

minerals, excluding oil, which was required to sustain an 

industrial economy. Oil supplies, at just over one dollar a 

barral, stimulated "growth in energy consumption at between 

6 and 11 percent a year. The very cheapness of the supplies • 

ensured rapid growth. It also encouraged extravagance and 

waste". 

Whether the racial or the colonial experiences were 

more important was not an issue. It was the shifting of power 

from the western industrialized world to new emerging states 

which caused much more stress for the booming western economy. 

"Policy-makers of many industrial states feared the wrath of 

the African, Asian and 'Latin American raw-material producers 

who were no longer content with extent market pricing-policies 

The dramatic steps taken by the Organisation of Petroleum 

Exporting Countries (OPEC) in 19 73 terrified the formerly com­

placent developed states. This assertion-""of Third World power 

vis-a-vis former colonial powers of the North portended a new 

order". 
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B. Values . 

In 1975, Kurt Waldheim;the United Nations Secretary-

General, while commenting^on the world situation, very slightly 

said': . * 

"Many new. nations having won political • 
independence find themselves still bound 
by' economic*tiependency. For a long time 
it was thought that the solution to this 
problem was aid and assistance. It is in­
creasingly clear, however, that a new 
international economic order is essential 
if the relations -between rich and poor 
nations are to be transformed in a mutually 
beneficial partnership. Otherwise, the 
existing gap between these groups of nations 
will increasingly represent a potential 
threat to international peace and security. 

Moreover, the dependence of the 
developing world upon the developed is 
changing - indeed in certain cases has been 
reversed.•kMany developed nations are also 
finding themselves in seriousveconomic 
difficulties. The international system of 
economics and trade relations which was 
devised 30 years ago, is now manifestly 
inadequate for the needs- of the world 
community as a whole. The charge against 
the order in the past was that it worked well 
for the affluent and against the.poor. It 
cannot now even be said that it works well 
for the affluent. This is an additional 
incentive for evolving a new international 
economic order.? 

The Third World is neither demanding massive re-

distribution of the past income.* and wealth of the rich" *nat ions, 

nor seeking charity from the prosperous, nor equality of 

income. What the Third World is asking is the equality of-

opportunity and the right to share-in future growth. In an 

\ 
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attempt to secure greater equality of opportunity, "they are 

simply insisting on the right to sit as equals around the 

8 
bargaining tables of the world". 

Inequality in the international systems is, perhaps; 

the basic problem. This has resulted in the formation of 

\ 

two worlds: that \>f rich and that of poor. According to 

Bariloche this inequality is the root of present world crisis: 

The most outstanding feature of the 
world today is the fact that nearly two-
thirds of humanity live in a state of 
poverty and misery, while the remaining 
minority is' beginning, to feel the effects 
of over-consumption resulting from un- ." • 
controlled economic growth. This in­
equality, which has be»n increasing, is 
most clearly, manifested in the present 
division of the world into developed and 
underdeveloped countries/9 

et. o '"" 

If we wish to solve this problem of inequity, society 
* 

as a whole must .accept the responsibility for guaranteeing to 

mankind a minimum level of welfare and ensure equality in 

human relations. The "creation of an equitable social order -

internationally and nationally - can thus be biewed as a pre­

condition for the real pursuit of the fundamental aim". 

Bariloche proposes an ideal society: "based on the premise 

that it is one, through radical changes in the world's social' 

and international organization that man can finally be freed 

from underdevelopment and oppression. WHat is proposedtis a 
r 

shift toward-a society that is essentially socialist, based 

on equality and full participation of all-its members in the • 
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decisions affecting them; consumption and economic growth 

are regulated in such a way as to attain a -society that is 

intrinsically compatible with its environment". 

Another issue apart from 'inequality' is the 'material 

growth'. Many of the global crises have been attributed to con­

tinuous and rapid material growth. Two contradictary views 

have been expressed on the material growth and their relation 

to present global crises.r One view argues to bring a stop 

to present rate of growth, whereas another maintains that the 

solution to world crises lies only in continued growth. It is 

a well estiffelislied fact that "in the world's developed in-

dustrialized regions materials consumption has reached pro­

portions of preposterous waste. In these regions there must* 

now be a relative decline in*the use of various materials. 

On' the other hand, in some other less fully developed world 

regions , "there must be substantial growth in the use *of some 

essential commodities, either for food production or for in­

dustrial production. The very existence of the population in 

these regions depends on such growth. Hence, unqualified 

arguments 'for' or 'against' growth are naive; to grow or not 

to grow is neither a well, defined nor a relevant question 

until the location, sense and subject of growing and the 

12 growth process itself are defined". •*' > 
* 

C. Structure 
i • i * « * 

The world community appears as a "system"- by which 
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we mean collection of interdependent parts rather than- merely 

a group of largely independent entities as was the case in the 

past. A disturbance in the normal state of affairs in any part 

of the world immediately spreads all over the world. Many 
3 

recent events unmistakably show this. 

The description of the developments followed by one 

such event'will well illustrate the interdependence and global 

impact of such events. The winter 19 71-7*2, with its prolonged 

low temperatures and strongaicy winds all-over Eastern Europe, 
0 

effectively destroyed one-third of the Russian wheat crop. 

Surprisingly, the government bureaucracy ignored the^situation, 

and the Spring wheat acreage allocation remained unchanged. 

Since the direct per capita consumption of wheat in that 

region is high, it was urgent that-the deficit be eliminated. 

In July 19 73 the U.S. government extended a $750 million credit 

to the Soviet'Union for;the purchase of grain over a.three 

year period. Actually, the value of purchase increased 

significantly before the delivery got underway, since food 

prices soared all-over the worlM..; The price of wheat doubled 

in North America - hitherto a bastion of cheap supply. More 

important, and much more unfortunately, i-hat^same year's 

late monsoon heavily damaged the€cror/s on the Indian sub-

continent, resulting'in a*disastrous loss of food supply, 

which in the aftermath of a tragic war-. Then a drought hit ' 

China and Africa,an'd while it was acquiring whatever foodstuffs 
v " p 

were left on. the mark.et, hundreds of- thousands? of Africans 

-* *~ 
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faced starvation. Nowhere was wheat -to be found, for most of 

the world's surplus had been "sold. A bureaucratic" decision * 

in one region resulted in a housewives' strike against ^ 

soaring food prices in another part of the world and in a tragic 

13 
'suffering in yet ano.ther part of the world. 

The most outstanding lesson which can be drawn from 

these events is.a realization of how strong the bonds' among 

nations have become. 'The world cannot be viewed any more as 
* y 

a collection of some 150 odd nations and an assortment of 

political economic blocs. Rather, the world must be viewed 

"as consisting of nations and regions which form a world 

system through-an assortment of interdependencies. 

Another example of present changing international 

structure can well be noticed in growing economic control of oil 

exporting countries. The annual excess of revenues to the 

oil exporting countries will amount to 60_billion dollars, 

which is about two-thir-ds of all overseas investment which 
/ 

-. United States firms .have acquired up to this date. Using such 

a one-year surplus they could acquire control of an amazing 

nTtmber of companies in the Western developed world including 

such U.S. giants as American Telephone and Telegraph, Dow 

Chemicals, General Motors, I.B.M., TvT.T. , U.S. Steel, and 

Xerox. And what can be acquired in 10 years? The^oil ex­

porting countries will accumulate $500 billion in less than 

? ten, year5; an amount which could buy twice the total output of the 

Japanese economy in the m^d-sixties and is of the same order 
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*" ' 'l4 
of magnitude as.the total world monetary resources. 

' J 

Developed nations and regions* are'becoming in­

creasingly dependent.on the non-renewable resources from the 

'. rest of the world. This can perhaps be best illustrated for 

the United States which traditionally has been a nation with 

the most-advanced industry and abundance of resources. Until 

the 1940 's the United States was a net exporter §-'f materials. 

Starting in the early 1950's" the situation changed con­

siderably. By 1970 the deficit due to impoTt of materials -

reached $4 billion and is proj.ected to climb up tg $60 billion 

annually 'around the year 2000 assuming no dramatic change in 

relative prices for materials takes place. Meanwhile the 

material consumption in the United States as a portion of the 

total world consumption'has declined from 42 percent in 1950 

to 27 percent in 1970; so the situation in other developed 

regions as Western Europe and Japan is 'getting relatively even 
o 

15 ( worse. 

D. Problem Areas 

I. The Armaments Race 

More, than any other major problem the armaments race 

carries the real threat -of the distruction bf virtually all 

life on our planet. World military expenditure now approaching 

$300 billion a year - nearly $35 million every hour of every 

day - and they continue to rise. More and more Third World 

Countries are devoting an increasing share of their limited 
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resources. Third World share of armament and military*ex­

penditures rose from six percent in 1954 to seventeen percent 

in-19 74. The armament raĉ *"-deprives mankind of enormous 

financial and human resources. Nearly half a million 

scientists and engineers - almost half of the world's 

scientific and technological manpower - devote their,skills 

to military research and development. The problem is not to 
* ' - ", 

shift from war.to peace economy, but from war to peace 
mentality. 

\ • 

\ • ' . . . . . 

II. - Population r' 

Population growth .is a complex subject. It is, 

however, clear that, given-the many uncertainties and un­

knowns facing mankind, there is every need to exercise caution 

in discussing, the population tfiat our planet can ultimately 

support:. This applies just as much to the .rich as the poor 

nations because of the vastly disproportionate share of the . 

earth's eco-systems they generate.- The lowest growth projections 

indicate, that during the ,first decades of the twenty>.first 
i 

% i) • 

century, the earth's population will-be 'almost twice as great 

.as it is now - over seven billion people compared with the-

present four billion. The 1970's will witness the greatest 

population growth so far in' history: over 800 million will be 

born - of whom nearly 8-8 percent, some 700 million, will be in 
1 7 ' 

the Third World. *' * 

• V 

( 
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,To curb high growth, rates calls for a concerted attack 

on poverty, unemployment, illiteracy, hunger, malnutrition 

and disease; and for the provision of essential social 

- services as well as population limitation measures. The 

• .population curtailment cannot' be achieved without economic 

• development is obvious. 

'* III. Food 
» 

Estimates of the number of peoOle currently suffering 

from hunger\and undernourishment vary from close.to half a, 

billion tovone and a half billion. • There is no single cause 

*of the'world food problem. Part of the explanation is to be 

found in the operation of many of the world's international 

systems, particularly in the distribution of available food. 

However, both the industralized nations as well as the Third 

-World countries have contributed to the world food problem. 
» 

The "annual rate of growth in food production at the global 

level was 3.1 percent during the fifties and 2.7 percent 

during,.the sixties, compared with population growth rates of * 

2.0 percent and 2.9 percent respectively. Although Third 

World food growth rates over the past two decades were the 

same as those recorded in the industrialized countries, gains 
s 

were "greatly reduce'd because of higher rates of. population 

; 'growth - averaging 2.4 percent a year over the same period. 

« The growth in -food production per capita in the Third World 

in fact narrowe'd from 0.7 p'er year in the fifties to 0.2 
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percent in the sixt/esr A growth rate of 0.2 percent-re- • • 
f *--• 

presents a yearly gain of only 400 grams per capita. The gain 

in the industrialized countries over the same- period was 

thirty times greater and averaged 11,250 grams. 

No country can allow itself to be- permanently and 

greatly dependent on others for its foodstuffs/.v Without. 

international and, where necessary,, national ̂ refdrms , the 
K '"* 

humble wheatsheaf seems destined to become, a r/ovrerful -weapon 

of economic warefare. "A C.I.A. report prepared shortly before 

the Rome World Food Conference pointed to the fact that the-

United States' food surplus provided 'virtual life and death 

power over the fate of multitudes of needy' . This power has 

been- recognized by, for example, the American Secretary for 

Agriculture who has observed: "Food is a weapon. It is one 

19 
Of the principal tools in our negotiating kit". Without a 

major change of course, the present hunger crisis seems destined 

to become a 'starvation crisis. - ' >—• """"" "' 

. \ ' . " ' ¥ • 
IV. Natural Resources and Energy 

Fears., for the exhaustion of natural resources com-

bined with the actions of OPEC have brqught raw materials in 

general and non-renewable resources in particular,to the fore-

front of international discussions. *The realization that the 

industrialized countries are vulnerable to the collective 

^pressure of Third World^ raw materials producing countries'have 

afforded natural resources a strategic importance. . 
* i 

«. ' «. & 

.41 
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The contemporary crises give equally strong indications 

,of the emergence of a global and'increasingly complex world 

' system. The energy crisis quite readily provides such 

illustration. In'October 1973,,when the oil crisis bjroke out, 

' efforts wer.e directed toward resumption of supply flow to 

me-et whatever demarfd~would develop. But that turned out not 

to be a real problem. The real problem is only appearing now 

when a continuous increase in consumption coupled with an 

increased price for oil is bringing a major transfer of wealth 

A • 20 

and economic power. 

Another example in the areas of material resources , 
0 % 

"The United States, which up to the 1940's was a net exporter 

of materials, will depend by the'year 2000 on imports of 

11 around 80 percent for all ferrous metals, excluding iron, and 

70 percent for all non-ferrous metals. -In late 1973 Morocco 

increased the price of phosphate -exports threefold, while in 

the spring of 1974 Jamaica increased the taxes on bauxite 

exports several fold. The objective was not to inflict 

economic damage in the bauxite importing nations but rather 

to redress the damage done to the balance of payments due to 
•* 21 

/^ increased oil and food prices." 

•*» V,. Trade 

Trade is another area where changes in the scale of 

international activity have called'for increasing international 
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regulation during the last few decades. The regulation r 

Introduced so far has-'mainly been designed to encourage freer 

trade. Now increasing proportion of discussion is directed 
y y 
y* *> 

in promoting fairer trade: for example, between rich and poor 
. v i& 

countr ies , The problem of today is if t o t a l l y equal jfradjjig 
, » - - - **• 

' positions were established, and all restrictions on trade bet­

ween' nations 'were abolished, the rich countries would take a 
$s y < 

still larger share of world trade then they do today, |while 

the developing countries will strike further. Already J:he 

rich countries, with less than a third of world's population, 

have 81 percent o-f world exports, while developing countries, 

with more than two-thirds of the population, have only 19 

percent. . *?• , 
*/ 

Twenty-three governments,-mainly advanced Western-

countries in 1947 agreed to enter into a General Agreement on 

Tariffs and Trade (G.A.T.T.). This forum, however, was 

enlarged in later-'-years,. Under this all members agreed to _ 
0 

t - * 

trade wi,.th the others on .a non-discriminatory basis", granting 

, ea*ch other most-favoured natron treatment. New quantitative 

res'tf'ictions were prohibited, though there were many escape 
< • - . . 

clauses. • The G.A.-T.T"? had contained some recognition of the 
• , '-V 

special problems of developing countries. Under Article XVII, 
• - " - > «, 

less -developed countries", together with those engaged in 

'economic reconstruct ion' <•, were able to impose non-dis­

criminatory quantitative restrictions with tluê  consent of 

--' . . . . 23 ; *• 
other parties. 



- 379 -

The United Nations Conference on Trade and Development 

is another organisation forum where trade issues of international' 

nature are discussed. While G.A.T.T. remains the organisation 

mainly responsible for securing freer trade, UNCTAD has con- ., 

centrated on developing fairer trade. This organisation has 

considered mainly shipping, insurance, commodities, excise 

taxes, quotas, and other matters of special concern to poor 

countries. One of the main questions which began to be dis­

cussed after its two conferences was the possibility of 
# 

special preferences to be provided by the rich countries 
24 

generally for exports from the developing countries generally. 

VI. Money - ' : 

It is not only trade whichhas become increasingly 
A. 

international in recent years. The-same is true for money also. 

There has been international money of.some.kind or the other 

from the earliest times wherever and whenever trade was conducted 

between nations or societies, some mutually acceptable means 

of payments were used. The first international understanding 

on the type of international monetary system came in 1870 

when a number od countries, including France, Germany, and the 

United States - like Britain - adopted a single metal "gold' 

standard". In its purest form this meant that anybody could 

tender gold-and receive the same ̂ quantity of a national 
A. 

counage according to the parity adopted:1 trade - deficits 
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between countries could thus be balanced by shipments of gold. 

But, gradually, this was replaced by the "gold exchange" 

standard. Under this changed system shipment of gold was not 

necessary abroad to adjust payments imbalances. "The monetary 

authorities of one country would^deal at a fixed price with 

the currency,, including the paper currency, of other gold 

1 1 . 2 5 standard countries. 

During the preparations for the post Second Worl'd" War 

monetary system, it was a general desire to avoid the anarchy 

of independent money systems operating without relation to each 

other. The aim was to achieve a system somewhere between the 

two previous ones: the internationalist system, with automatic 

balances but slow adjustment for each unit, and the nationalistic 

system, with maximum interference and discrimination in trade 

payments.. The outcome of deliberations was International 

Monetary Fund (I.M.F.). The most outstanding feature of the 

new system, was that it introduced the idea of delibrate 

management of the world's monetary system through collective 

- ii ' 26 surveillance. 

VIII:l:ii Proposals -v 

A. U.N. Proposals 

The .concept'of the New International Economic Order was 

presented in a comprehensive form at the Sixth Special Session 

of the United Nations General Assembly in April 1974. But the 
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call for fundamental change in the structure of the inter­

national economic system and the economic relationships between 

developed and the developing courfpfries was made well before 

that time. The" presentation of the full range of proposals 

in 1974 took place in the context of a particular and unusual 

set of circumstances. *— 

MucTh before the adoption of the New International 

Economic Order resolution, it was understood that a much 

broader approach to the problems of development than that of 

the l*950's and 1960's was necessary.' It was out of such a 

concern that the Development Decades were established first, 

the decade of 1960's,and then of the 1970's.. The International 

Development Strategy adopted in 1970 expressed an ambitious y 
N 

undertaking which has bee**n described as a comprehensive and 

integrated programme of national and'international action to 

achieve a series of interrelated economic and social objectives. 

It sought to establish-targets for the economies of developing 

countries and outline a series of policy measures designed to 

improve the position of developing countries in such fields 

as international trade, the transfer of real resources and 
27 science and technology. 

0 

In October 1964 at Cairo almost ten years before the 

Sixth Special Session of the U.N. General Assembly, the 

leaders of 40 Non-Aligned countries observed that "the 

economic development is an obligation of the whole inter­

national community;...that it is the duty of all countries to 
o 
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contribute to the rapid evolution of a new and just economic 

order under which all nations can live without fear or want 

or despair; and rise to their full stature in the Family of 

Nations;...that the structure of-the world economy and the 

existing international institutions of international trade 

and development have failed to reduce the disparity in the 

per capita incomes of peoples in developing and developed 

countries or to promote international action to rectify 

serious and growing imbalances between developed and developing 

«. -' ,,'28 -countries ..." 

The resolution entitled "Declaration on the Establish­

ment of A New International Economic Order" was.thus adopted, 

under such conditions, on May 1, 1974. It was, though, a 

great step towards changing the existing chaotic order. So 

far it is just a signboard of poor countries. It is clear 

fr;om the very first provision of the Declaration which before 

going for anything else.highlights the changed situation of the 

world due to independence from colonial and alien domination 

of a large number of peoples and nations and stresses the dis-

satisfaction of the poor countries with the "r-emaining vestiges 

of alien and colonial domination, foreign occupation, social 

discrimination, apartheid and neo-colonialism which is among 

the greatest obstacles to the full emancipation and progress of 

the developing countries and all the peoples involved'.' 

>^ 
However, the Declaration, in addition to explaining 
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the^situation, made recommendations for reshaping the existing 
* - »f . 

international order which is by no means in harmony with the 

present developments in international, political and -economic 
* . » 

relations. The De-claration points out that "developing world 

has b'ecome a powerful factor that makes its influence felt in 

all fields of international activity. These irreversible changes 

in the relationship of forces in the world necessitate the 

active, full and equal participation of the developing 

countries in the formulation and application of all decisions 

that- concern the international^communigy....Current events 

have brought into sharp focus the realization that the interests 

of the developed countries andJdeveloping countries can no 

longer 'be isolated from each other, that there is a close inter-

relationship, between ,the propserity of the developed countries* 

and the>vgrowth and development of the developing countries, 

and that the prosperity of the international^community as- a 30» 
whole depends upon the prosperity of its constituent parts." 

The Declaration recommends tjhat the New 'International 

Economic Order should be based-on principles which guarantee 

"sovereign ©quality of states, self determination of all 

peoples, inadmissibility of the territorial acquisition of 

territories by force,...and non-interference in the internal 

.,, 31 \ 
matters". It says that there must be full and effective-

participation of all countries on the basis of equality in 

solving the world's economic* problems . The' Declaration 

further stresses that there be full permanent sovereignty of 
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every state over its natural' resources and all, economic 

activities. It is needed in order to'safegua'rd these re-

sources.' It emphasizes that the state be entitled to exercise 

effective control over them and their exploitation with means 

suitable to its own situation, including the right to 

32 nationalization or transfer of ownership to its nationals. 

v *• 
•The Declaration asserts that the New Internationa*! * 

Order demands '""regulat ion and supervision of the activities 

of transnational corporations by taking measures in the 

interest of the national economies of the countries where such 

transnational corporations operate on the basis of the full 

33 soveriegnty of those countries." 

The Declaration in a separate provision speaks for the 

right of the developing countrJ.es and the peoples of-^prift«iries 

^*c- ' "" • . • x -v- • 
îrnder colonial anct̂ racial domination and foreign occupation 
to achieve their liberation and to regain effective control 

34 pver their natural resources and economic activities. It 

is an indication of the desire of the world community to re­

dress the disadvantaged and discriminatory situation of those 

\ who suffer economically and otherwise, just because of alien 

control of'their territories.f The World Community 's concern 

- to establish an equitable order among all is embodied in this 

provision. Another provision demands from the world that they 

should extend "assistance to developing countries, peoples ' 

and territories which are under colonial and alien domination, 

foreign occupation, social discrimination... or are subjected 

% ' 

http://countrJ.es
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to economic, political 6r any other type of coersive measures 
» 

to-obtain from them the subordination of the exercises^ of their 

sovereign rights and. to secure from them advantages of any 

kind, and to neocolonialism in all" its forms.,'and which have 

established or are "endeavouring to establish effective control 

over their natural resources and economic activities that have 

35 ' 
been or are still under foreign control".-

The need for a just and equitable relationship 'is 

stressed in the Declaration", "between the raw materials, • 

primary commodities,. manufactured and semi-manufactured goods 

exported by developing countries and the prices of raw 

materials, primary commodities, manufactures,.capital goods arid 

equipment imported by them with the aim of bringing about 

sustained improvement in their unsatisfactory terms of trade 

and the expansion of world economy". . This nee'd expressed 

above is to be taken care of by the extension of a*ctive, 

assistance to developing countries by the "whole international . 
•37 

community free of any political or military' conditions. 

The Declaration, among other things says that the 

main aims of reformed monetary system should be the promotion 

of the development of the developing countries and the 

adequate flow of real resources to them. For-this it says tha' 

there-should be preferential and non-reciprocal treatment 

0 

for developing countries, whereever feasible, in all fields of 
38 

international economic co-operation. ' 
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Another significant step., towards the New Inter­

national Order, was.taken by the U.N. General Assembly by 
39 

adopting the Charter of Economic Rights and Duties of States. 

It was adopted pursuant to the urgency stressed in Resolution' 

45 (III)- of 1972 of the United Nations Conference on Trade 

and Development, to establish generally accepted norms to 

govern international, economic relations systematically and to 

recognize that it is not practically feasible to establish a 

just order and a stable world as long as a Charter to protect „ 

the rights of all countries, and in particular the developing 

states, is not formulated. 

. The Charter,which is a comprehensive document,, apart 

from identifying and recapitulating the fundamentals of 
* * \ * v 

international economic relations, elaborates -the economic. 

rights and duties of- states and their common responsibilities 

"towards the world community. In regard to the economic 
j 

rights and duties it declares that every state has the sover-

eign and inalienable right to choose its economic system as 

well as political, social and cultureal systems in accordance 

with the will of its people, without outside interference. 
i 

The"rights of each state have been -further elaborated and 

explained, which affirm that each state has the right: to 

regulate and exercise authority over foreign investment within 

its national jurisdiction in accordance "with its laws and 

regulations and in conformity with its national objectives 

and priorities; to regulate and supervise the activities of 
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t ransnat ional corporations to ensure that such a c t i v i t i e s 

conform with i t s economio^a-nd social p o l i c i e s ; , t o na t iona l ize , 

expropriate or t ransfer owr&ershlp of foreign property, /in -

which cas'e appropriate . compensation should be paid by the 
41 -> 

state adopting such measures. 
•On Vhe issue of -tne common responsibility of the 

^y 

states towards the^international community the Charter 

reaffirms the the-me of the 1970 U.N. General Assembly 

Resolution 2,743 (XXV)'- the Declaration of Principles. It 

recites that all states shall ensure that exploration of the 

sea-bed a«ad ocean floor and the subsoil-thereof,. beyond-the 
« 

limits of national jurisdiction and the exploitation of its 

resoittfjps are carried out exclusively for peaceful purposes 

and that the benefits derived tmerefrom are shared equitably 

by all states, taking into, account the particular need and 

interests of developing countries. Apart from the ocean bed, 
/' 

it stressed the need for' the protection, preservation and 
, -

enhancement of the environment for the present and future 

'generations. It further adds'that it is the responsibility 

of the states to .ensure that activities within their jurisdicti 

or control do not cause damage to the environment of oWier 
• ' * - 42 ** 

states of the areas beyond their national jurisdiction. 
* t 

The Charter in the end elaborates the duties of the 

-states and says that "all states have the duty to contribute1 

to the balanced expansion of the world economy, taking duly 

into account, the close interrelationship between the well-
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-being of the developed .countries and the growth and develop­

ment of the developing countries, and the fact that the 

prosperity o*f the international community as a whole depends 

upon the prosperity of its constituent parts". States 

are forbidden from the "use of economic, political or^any other 

type of measures to coerce another state in order to obtain 

' from it the subordination of the exercise of its sovereign 

rights . 

The last two decades have witnessed the dramatic 

developments - from independence of, states to marginal 

transfer of economic power to" developing countries. Inter-

dependence of the industrialized world on the Third World has 

increased. The U..N . system has worked well'and has provided 

many valuable solutions. However, the practical success of 

these solutions is yet an illusion. The base has been made 

and the structure has been provided but the lack of control in 

states, which still still continue to function only for their 

own benefits and are rarely willing*'to accommodate their 

rights with the rest of mankind, is 'pqrhaps a hurdle, which 
> -" < 

must be removed to establish a new world order. 

B. Private and Institutional Proposals 
5 , 

! 

One of the principal institutions devoting itself 

exclusively to the cause***bf new world order is the Club of 
0 

Rome. It has, since its creation in 1968, published several 

*-'•*-
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studies. X.eurdij'k draws "attention to certain international 

problem areas for V/hiCh no institutions at present exist. The 

new institutions-suggested are: "to provide world food 

.•security; to-hold and manage buffer stocks of major world 

commodities; to promote cooperation between oil producers and 

consumers; to resolve differences among transnational enterprises, 

host countries and home countries; to help manage constructive 

shifts in industrial geography; to monitor global environ-

mental threats; tp manage-ocean fisheries and to protect the 

• marine environment; to analyse -and propose standards for 

minimum human needs; to raise funds\or development financing 

• directly by fees and taxes on the use of the international 

commons; and to promote the adjustment of national balance of 

"payment surpluses and deficits". However,^ Leurdijk himself 

-questions "''Does the U.N. Environmental Programme (U.N.E.P.) . 

not monitor global environmental threats? And is not the 

. International Monetary Fund (I.M.F.) the basic institution 

to deal with the adjustment of national balance of payments, 

46 
surpluses and deficits" Yes, to some extent these two 

.; * I 

institutions are there to look after their respective areas, \ 

but major changes, in these organizations are necessary to 
t 

suit the need of .the'new world order. 
/ 

Some other studies such as Reshaping the International 

Order .(""Ufo©.) J7 What Now, Aspen Report and I.L.O. Report50 
» ' « ' * " * . * 

• have also identified the problem areas which are necessary 

for thê 'new world order. On the issue Of international 
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monetary system, R.I.O. recommends the formation of a world 

\ ' 52 
treasury. The Aspen"Report, alone, recommends the.establish-

ment of a world food conference with the task- to reduCe food 

insecurity and promote agricultural production. Priori-ty 

measures include immediate food aid, the provision of . 

emergency stockvs and the set up of a system of world food 

53 
reserves, especially of grains. On trade and industrialization, 

R.I.O. suggests the transformation of UNCTAD int6 a World Trade 

and Development Organization, to regulate the prices of the 

54 
main exports of. Third World countries. What Now suggests 

the establishment of an International Trade Organization and 

observes that rade negotiations and policy-making would 

probably be more efficiently dealt with by a modest organization, 

55 
tĥ an such long conferences as UNCTAD I, II and" III. * 

On the issue of energy .R. I .0..has " suggested the for­

mation of World Energy Research Authority, to intensify re­

search activities and to functionally "integrate vari-ous 

existing organizations, active in energy field. On the^ 

issue of minerals and ores it suggested the formation of a 

World Agency for Mineral Resources, to supervise agreements 

entered into'by governments in the field of raw materials. 

In the longer run to manage a real world market for all 

mineral resources and a system of world taxation so as to . V * 

57 
partly replace national mining taxation. Aspen Report 

suggests that an International Resource Agency be created to 

keep track of the present and prospective availability of 
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scarce resources, the continued supply of which is crucial to 
5 8 

the development of strategies of all states. 

A proposal made by Borgese suggests the establish­

ment of an International Energy Institute. She points out 

that "the current so-called energy crisis does not arise 

primarily from a shortage of natural resources or from a 

deficiency of technologies. It arises from a crisis of 
59 

politics and policies internal and international". She 

further points out that the long-range implication of this 

revolution are interdiciplinary and international. They 

affect the global international system, in every sector of 

activity and organization, including food production and 

population, the monetary system, transportation and trade; 

environment and development; national security and inter­

national organisation.". ' She suggests that long-range 

satisfaction of the energy needs of the world community re­

quires the creation of an international management system for 

energy resources and technologies , analogous to the inter­

national system for the management of ocean resources now under 

** 61 * 
consideration by the United Nations. 

Transnational enterprises is another issue of vital 

importance. The R.I.O. Report suggests the creation of an 

International Authority on Transnational Enterprises , so as to 

apply some of the conceivable instruments for improving the 

relative power position of governments - especially Third 
ft 7 

World governments - vis-a-vis transnational enterprises. 
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Aspen Report suggests the establishment of an International 

.Information and Review Agency. On scientific research and 

•technological development the R.I.O. Report suggests the creation 

of a World Technological Development Authority backed up by 

an International Bank for Technological Development, to 

function as a planning and programming body, to conduct 

feasibility studies, devise detailed programmes, arrange 

their implementation, supervise progress of work and to act 

as custodian of the resulting technological projects on behalf 

of all nations. The T.L.O. Report suggests the establish­

ment of* a* ConsuJLt-ative Group on Appropriate Technology. It 

suggests that consultative group could concentrate primarily 

on the secondary and tertiary sectors. It further suggests 

that there be an International Appropriate Technology Unit: 

to identify areas in which technological innovation can have 

significant impace; to achieve concentrated, co-ordinated 

research and development in these areas. The main suggested 

objective is that Unit would promote the technologies appropri 

for the needs of the urban and the rural poor in developing 

countries. On the problem* of world disarmament the R.I.O. 

Report has suggested a World Disarmament Agency; so as to 

facilitate disarmament and to supervise the gradual im­

plementation of existing and future disarmament agreements. 

The issue of ocean management has been dealt with by 

the R.I.O., What^Nox and the Aspen Report. The R.I.O. Report 

proposes the establishment of a Functional Confederation of 
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International Organisations, based on the^existing but re­

structured agencies of the U.N. System (I8M.C.O. and I.O.C.)^ 

and adding to these the International Sea-bed Authority. 

It suggests tha-$ a whole system be linked through an integrative 

ft 7 

machinery. What Now, and the Aspen Report suggest the 

creation of an International Seabed Authority to manage and 

exploit the international commons of oceans. The R.I.O. 

Report, apart from the oceans, suggests that an organisation 

be made for international commons. The primary function of it 

will be to define the regime for the commons, than to exploit 

their resources in the interests of the world's poorest 

population, and possibly to control the use of the inter-
i 69 national commons. > » 

VIII : 1 : iii Appraisal 

The study of the world situation., changing values.,' 

problem areas of world -crisis and proposals/made so far, both 

through the United Nations and other institutions, shows a 

substantial amount ||B'"**concern that a new worTd order is needed. 

The ^reconstructing of the existing international 

order is necessary if mankind wishes to exist at an optimum 

level of living. Dif-ficû ftes arise when we ask the question 

where to start this journey to a new world order. This is 

certainly not an easy question, because all the areas involved 

in the international crisis are sensitive. Nobody is'pre­

pared to give up what he authoritatively owns today or manages 
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today. Obviously, the only area left to' establish the new 

world order is the area which can be termed the "international 

commons". The outer space and oceans are perhaps the best 

regions to concentrate our-efforts,' Of these two the oceans * 

are perhaps more suitable,because they correspond to almost 

all the crisis areas. 

The oceans occupy two-thirds of our planet, contain 

97 percent of the earth's water,and are largely responsible N^ 

for determining the earth's climate. The vit^l importance 

of the oceans to any future international order is due not so 

much to present economic activities, but rather to the fact 

that the seas are the last and greatest resource reserve of 

our planet, which advancing technology is enabling us in­

tensively to use and exploit. Although ocean space does not 

yet make major economic contributions, apart from being the 

medium for navigation and providing increasing quantities 

of hydrocarbons and fish, its potentiality is enormous. A 

host of new uses of the sea are arising from offshore harbours to 

commercial submarine navigation. r The traditional nature of 

the uses of the sea is changing radically. Offshore oil ex-

ploration is thrusting into deep water. .Minerals in greater 

quantities will be obtained from sea water. Fresh water ex-

traction from sea water is acquiring great importance. And 

perhaps within the next five years immense deposits of . , 

minerals of the ocean bed will begin to be commercially ex­

ploited. Aquaculture and mariculture are expanding and will 

•V 



- 395 -

enable us to increase the yield of fisheries. Particularly 

interesting are present experiments in the cultivation of 

.marine plants which offer us the prospect of cultivating the 

oceans as we do on land. At la%t it is possible that by the 

end of this century, the oceans will provide vast sources 

of energy from waves and currents and from the tropics 

temperature differential, which conserves vast energy resources 

70 
in the temperatures of water at different depths. 

The implications of the applications of advanced tech­

nology to ocean exploitation are far-reaching both for in­

dividual states-and for the world as a whole. . 

The following years have been marked by negotiations 
y ' 

between the industrialized north and poor, south in an effort 

to build a New International Economic Order (N I E 0 ). Both 

the Declaration on the. N I E 0. as well as the Charter of 

Economic Rights and Duties of States, as discussed earlier, 

are, however, disappointing in the development of t̂jie stated 

basic characteristics of the new order. These documents as 

characterised by Dr. Pardo as a "combination of a.petition of 

rights and a cahier de doleances ; they denounce perceived 

political and economic injustices and pre*sent a series of 

economic demands with regard to food, raw materials, trade, 

marine transportation, industrial!zation'and transfer of 
71 technology". 

The principles developed by the N I E 0 resolution 

and the Charter of Economic Rights and Duties hardly refer 
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to marine activities. The N I K 0 resolution makes no re- ) 
0> 

ference to marine activities. The Charter in one of its 

articles refers briefly to the major purpose of the U.N. Re-, 

solution 2749 (the Declaration of Principles) of 1979 and 

reaffirms that the sea-bed is a common heritage of mankind. 

This irrational dichotomy does not end here. The Informal • 

Composite Negotiating Text/Rev. 1, also, makes no reference 

to the N I E 0 Another striking fact is that "the two 

processes - the making of the new law of the sea and the 

making of the N I E 0 - are running on two different tracks, 

so to speak, with no contact between them. Within the-

framework of N- I E 0 negotiations the oceans are hardly 

mentioned, the potential of marine resources and ocean manage-
72 

ment for development strategy is yet unexplored". 

The interrelationship between the N I E .0, and the 

new law of the sea, being created by UNCLOS-III, is very" 

vital. Few of the projections for increasing the world food 

production to cope with the rising spectre of starvation and 

malnutrition take- into account the potential of the oceans. 

Commercial fisheries, presently, do not account for mbre ffnan 

3 percent of the world food supply, and this percentage is 

decreasing rather than increasing because of the overfishing, 

mismanagement, and pollution. Under a new law of the sea and 

with proper management, conservation and new technologies, 

food from the oceans could be multiplied. "The international 

character of the oceans facilitates international participation 
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in production arid distribution according to need. Ocean 

management thus may establish new forms of international co-

73 
operation in food production and distribution." 

The seventies have witnessed the extension of in­

dustrial revolution into the ocean space - a new revolution 

i.e., the marine revolution has taken place. This lead to the . 

development of deep ocean mining technology,;which may" become 

a vitally important factor in the world economy. Oceanic 

mineral resources, accordingto a Sew conservative estimates,are 

good enough to meet the world mineral resource demand for 

thousands of years. A report shows that 43 billion tons of 

aluminium, 358 billion tons of manganese, 7.9 billion tons of 

copper, one billion tons of zirconium., 14.7 billion tons of 

nickel, 5.2 billion tons of cobalt, three-quarters.of a billion 
* 

tons of molybdenum and 207 billion tons of iron are lying, on the 
74 -

deep ocean bed. This quantity is good enough to give a new 

direction to world economy and thus to new world order. 

IF ** 
Oceans have already figured prominently in the area 

e 

of disarmament. The Treaty on the Emplacement of Nuclear 

Weapons and Other Weapons of Mass Destruction on the Seabed and 

the Ocean Floor and the Subsoil Thereof is a good example of 

an effort to initiate complete disarmament,, in all the inter-
75 national areas, as a step towards the .global̂  disarmament. 

The present international economy which is virtually controlled 

by the multinational companies need restructuring to establish 
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a new "worlds order. If the new world order i's to be success­

ful a new system of control and policy-making is desirable at 

international levels. The sea-bed mining is perhaps the first 

and most suitable Case to establish a new' system of checks and t 

control on multinational operation,so as to generate, a equit­

able 'rate .of growth world over. If implemented,it could pro­

vide a model for bringing transnational corporations into a 

structured relationship with the international community. Con-

sidered from this angle, the applicability of this system could 

be very wide:" as wide as the range of the transnational ̂cor-

pcrrations.. The wider, the better fpr the new world orde'r. 

Over the past decade there have appeared a number of 

influential studies, the alarmirtg conclusions of whichwas that 

mankind faces-the inevitable prospect of total economic 
* ' -

collapse within a relatively short time because of the com-
1 

bined pressures of population growth, industrialization, in­

creasing resource scarcity, spreading pollution and other 
* * 

factors, unless drastic measures were not speedly taken to curb 
76 ** *• 

demographi-c and economic growth. -Whatever the merits of 

these it can.be stated with some assurance that, assuming 

attention' to scientific research continued, technological 

advance and an appropriate legal and institutional framework, 

ocean space will be"able to provide for the foreseeable future, 

and at an acceptable cost much of the food, water and mineral 

resources which an industrialized mankind will require, 

It is the high time and the oceans are the right place 

http://can.be
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to introduce * a nf:.w basic legal concept into international" law -
y/^y^ 

:*" -the* conceplNof international management of resources. In fa eft, 
* • -'• * •& . y 

to some extent, it has already been planted in the on-going 

law''of the seasnegotiations. If implemented, "new institutions 

...could well serve as a model in other areas from the moon to 77 
Antarctica". 

*. 

, At last, marine resources and ocean management are an -in­

essential component of an international ̂ development strategy 

for the coming decades, if we have to establish a new world 

order, for three main reasons: 

1. Ocean space resources can make a 
major'contribution to development 
which must fully be utilized; 

*2. There is a realistic opportunity to 
develop in ocean space new forms of 
international co-operation and in­
stitutions o*f economic management 

* which could serve as models for the 
management of land based or land-
and-sea-based activities (e.g., the 
management of energy); 

3. There is a unique -opportunity to im­
plement the principles of equity and 
a more equitable distrib'ution of re-

- <$, sources at ttfte- international level. 78 

VI 11:2 Deep Ocean Mining and the New World'Order « 

VIII:2:i History of Proposals 

A. Proposals at the United Nations 

Since the beginning of the new law of the sea de 
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liberations, various proposals have been put forward for a 

system of exploitation to be followed by the future sea-bed 

regime. Although right from the time of discussions in the 

"1968 Sea-bgjd Committee" it was clear that a machinery, which 

was termed as the International Seabed Authority (I.S.A.) will 

be created, the question of the system of exploitation to be 

followed by the I.S?A. was always disputed. No significant 

proposal was put forward until the 1971 Seabed Committee, 

however, two studies were prepared by the Secretary General's 

office in 1969 and 1970 respectively. 

The Secretary-General' s fiifst report on the machinery 

which was submitted to the Seabed Committee in June 1969 sug­

gested several possibilities on powers and functions of the 

international machinery, such as (a) registration, (b) granting 

.letters of organization, and (c) ope'tation by an "International 
/ 79 

organization itself.. , At this stage developing countries • 

favoured aLicensing system due to lack of availability of the 

seabed mining technology. 
The Secretary-General was again*requested .by the 

General Assembly in December 1969 to prepare a study on various 

80 types of international machinery, and submit a report to the 

1970 session of the Seabed Committee. The report Study on 

81 ^ 

International Machinery was presented to the 1970 Sea-bed 

Committee in May 19 70. The Study suggested four types of 

international machinery: (a) international machinery for ex­

change of information and preparation of studies, (b) inter-
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. national nfachinery with intermediate powers, .(c) international 

machinery for registration and licensing, and (d) international 

machinery having comprehensive powers. Out of the four, the 

first two did not attract the interest of the member states! 

' Although some "support was given to the idea of international 

machinery for registration and licensing, the overwhelming 

^majority favoured the idea of international nfachinery having 

comprehensive powers. 

Three draft proposals , apart from the Secretary-

General 's "Report, were also submitted in 1970. The United 

States presented a comprehensive paper Draft United Nations 

8 7 
Convention on the International Sea-bed Area on the 3rd 

August, the first day of the second session. This com­

prehensive* draft of eight chapters with 77 articles and five 

appendices suggested licensing system - "All exploration and ex-
r ' 

ploitation shall be licensed by the International Sea-bed Re-
O 7 

source Authority upon payment of good got licences". 

The United Kingdom foll'4!Fwed the U.S. proposal, on 

5 August and submitted a working paper entitled International 
r ; 

A 84 

Regime. This proposal opposed the actual conduct of 

~~ operations by an international agency, and suggested some de­

tailed procedures for licence-issuing. The stress was given on 

issuing of licenses to the member states, and member states 

would then be responsible for sub-licensing to operators under 

their own legislation. It 'further suggested that licensing 

fees should cover the administrative costs of the international 
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body and an international royalty should be. distributed to 

state parties, taking -into account the special needs and 

interests of developing countries. 

The French proposal, though similar to the'British 
v/ 

proposal in rejecting the exploitation by an international 

organization, suggested two different kinds of re-gimes for 

the exploration and exploitation of resources. First, the 

mining of maganese nodules with mobile equipment such as 

dredging would take the form of simple registration with an 

international organisation without any exclusive rights. 

Secondly, the exploitation of oil or natural gas by means of 

.fixed installations would be exclusive and areas would be 
y 

granted to states, which then could issue licences to applicant 
or , 

companies. 

The year 1971 in the history of the new law of the sea 

is perhaps ma-f*ked with the submission* of maximum number of 

comprehensive proposals on the regime and the sea-bed mining 

machinery. The well- discussed Tanzanian proposal, entitled 

86 •Draft Statute for an International Seabed Authority, was a 

comprehensive draft composed of 45 articles. It was this draft 

which for the first time introduced the so-called parallel 

system. According to the Tanzanian proposal "the Authority would be 

empowered to explore and exploit directly as well as to issue 

licences ^or all activities of exploration and exploitation 

subject to conditions, including the payment of fees, as the 

Authority may determine. 
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The Soviet Union was the next to submit a proposal 

entitled Provisional Draft Articles of a Treaty on the Use 

8 7 
of the" Sea-bed for Peaceful Purposes, composed of 29 articles. 

The sections on the licences for industrial exploration and 

exploitation and distribution of benefits were left blank ex­

cept for titles. 

Q Q 

The Pol ish proposal on i n t e r n a t i o n a l machinery, 

following the LK. S. S. R. , was not in the form of draf t a r t i c l e s . 

The proposal -suggested tha t the machinery should develop in 

s tages ' . F i r s t , i t should be established on a small scale. Second when 

an appropr ia te l eve l of commercial e x p l o i t a t i o n is reached, i t 

should function as an independent, s e l f - s u f f i c i e n t o rgan i sa t ion of 

the U.N. system. However, the "proposal does not clarify the system 

to be adopted in the f i r s t s t a g e , though for the second s tage 

i t recommends r e g i s t r a t i o n and l i c e n s i n g . 
t-

The British proposal, entitled ̂ International Sea-bed 

89 Regime: Proposals for Elements of a Convention, like earlier 

proposals was not in article form. This proposal.like the 

1970 British proposal, with some changes, suggested that the 

Authority would issue non-exclusive prospecting licences and 

exclusive development licences .to states who could then sub­

licence operators, and would receive royalties on production 

from operations. It recommended that a convention should establish 

a system under'which all states can obtain a fair share of 

exclusive licences in the international area.. 
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** Th'e next proposal to follow the British was a pro-' 

posal of<13 Latin American nations. The working paper con­

sisting of 45 articles was advanced by Chile, Colombia, 

Ecuador, El Salvador, Guatemala, Guyana, Jamaica, Mexico, 

90 Panama, Peru, Trinidad-Tobago, Uruguay and Venequela. It 

suggested that apart from the Assembly, Council and Secretariat 

tr̂ ere should be an International Sea-bed Enterprise. For the 

Enterprise it was,intended that it be empowered to undertake 

all technical, industrial and commercial activities, including 

production, processing and marketing, and to take all necessary^ 

measures, including control, reduction or suspension of pro­

duction or fixing of prices, whenever production has adverse 

economic effects for developing countries as exporters of raw 

materials. Though it is sai^-by many scholars that by such 

a control proposal intended a direct exploitation system, 

1 91 

perhaps the intention was to develop a joint venture system. 

The proposal suggested that in undertaking exploration and ex­

ploitation activities the Authority could avail itself of the 

services of other organisations by a system of contracts or by 

the establishment of joint ventures. *It is clear from the 

proposal that the Authority should have an overall control 

over all the activities.but by suggesting a contract or joint 

venture it certainly intended that there be a joint venture 

system for exploitation activities. The proposal clearly 

envisions that there can be no exploration and exploitation 

activities without joint venture due to non-availab\ility of 
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technology,but it tries to secure for the Authority the right 

for exclusive administration of exploitation activities. 

Malta, following the Latin Americans, presented a compre­

hensive working paper composed of 205 articles entitled Draft 

92 Ocean Space Treaty. The paper,recommending the licensing 

system,said that international ocean space institutions issue 

licences for the exploitation of non-living resources of the 

international ocean space. Another proposal from the seven 

land-locked and shelf-locked states (Afghanistan, Austria, 
'v -.--• 

Belgium, Hungary, Nepal, Netherlands and Singapore), entitled 

International Sea-bed Convention, suggested that Assembly 

of the Authority could establish a body for direct exploration, 

exploitation and marketing, including direct licensing of a 

private or public enterprise, joint ventures and service con­

tracts. This proposal, however, was unclear and did not suggest 

a uniform system of exploration and exploitation. Japan, the 

last in tha. series of 19.71 proposals, submitted a proposal 

entitled Outline of a Convention on the International Sea-bed 
94 

Regime and Machinery. It suggested that a licensing system 

^be followed and the licences for exploration and exploitation 

be given to contracting states. 

The later years of the Sea-bed Committee did not 

receive any proposal on the system of exploration and ex­

ploitation and instead concentrated on the structure and powers 

of various organs of the Authority. The UNCLOS-III also did 

not come out with any significant and different, proposal than 
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the earlier ones, except the latest proposal presented by the , 

Netherlands, submitted in the first part of the Eighth Session 

of the UNCLOS-III. This proposal, which came up in the wake 

of grave differences and dissatisfaction of the majority of 

states ovej the existing form of exploitation system in the 

present text^ suggests a new system-an equity joint venture 

system. This system, which is still under the study of 

member states, has been welcomed by a substantial number of 

states. „ 
0 

B. Other Proposals 

These proposals were put forward during the Sea-bed 

96 dt 

Committee years, namely: Borgese Proposal; Tsanzing Pro­

posal; and Pell Proposal. These proposals,though varied in 

their scope, content, and details, all suggested a licensing 

system for the exploration and exploitation of sea-bed re­

sources. Some extracts from these proposals will illustrate the 

nature and varying degree of control they suggested: 

I. Borgese Proposal: 

The regime is authorised: 

1. To regulate, supervise, and control all 
activities on the high seas and on or 
under the sea-bed; 

2. To regulate effectively the commercial 
exploitation of the sea-bed; 

3. To issue licences to Member States and to 
intergovernmental or non-governmental 
international organizations and corporations 
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for the peaceful ind' orderly ex­
ploration and exploitation of the 
sea-bed and below the sea-bed according 
to rules to be promulgated by the 
Regime.99 

II. Pell'^ Proposal: 

The activities of nationals and non­
governmental entities in the exploration 
of submarine areas of ocena space and the 
exploitation of the natural resources of 
such areas shall require authorization 
and continuing supervision by the ap-. 
propriate. State Party to the Treaty, and 
shall be conducted under licences issued 
to State Parties to theTreaty making 
application on behalf of their nationals 
and non-governmental entities. When such 
activities are" to be carried on by an 
internatibnal organization, a licence may 
be issued to such organisation as if it 
were a State.100 

III. Danzing 'Proposal: 

The ocean bed shall be open for ex­
ploration and use by,all States with dis­
crimination of any kind, on a basis of 
equality and in accordance with inter­
national law, and there shalS-'be free-
access to exclusive exploration and ex­
ploitation rights granted by the .Ocean 
Agency.101 

These proposals were unclear and did not elaborate 

even on the system to be employed for licensing. The systems 

suggested in these proposals are nd more relevant under the 

present situation and the present form of Informal Negotiating 

Text/Revision 1, 102 which reflects a different approach. 
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VII : 2 : ii Description of Systems 

* A. Licensing System 

The licensing*'System for sea-bed . mining, which had 

been proposed since-* the opening of the new law'of the sea ,* 

discussions, needs a clear explanation. " The 

licensing system,when proposed during the earlier Sea-bed 

Committee years, was advanced with an understanding that the 

Sea-bed Authority will not itself go for' direct exploitation, 

and will'issue licences to state parties, or other -juridical 

persons orvorganisations possessing nationality of that state. 

It was not suggested at that stage that two separate ex­

ploitation systems (i.e. licensing and direct exploitation 

by the Authority) be created together. The intention behind 

the licensing system was the allocation of a site for ex-

ploration and exploitation of the resources. 

Under the licensing system the control of the sea-bed 

and its resources is to lie under the International Seabed 

Authority. The . licensing authority would determine the 

particular areas to which exclusive rights for purposes of 

exploration and exploitation would be granted. In this system, 

it was suggested that the exploration should not be restricted 

to any particular area, However, the various suggestions clarified 

that to explore the prospective party must obtain an ex­

ploration licence. 

The suggestion for exploitations varied and ,a common 
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view was to auction the sites to the highest .bidder. The 

default of such a 'system is that in this most industrialized 

countries would effectively; acquire vast areas of the sea-bed. 

Another view suggested was to(allocate the sites to states on 
* 

a r quota basis both in terms of.area and resource, concentration. 

This system is also not workable due to want of technology in 

* 

the Third World. It will also provide an edge to industrialized 

«. • 104 -
countries. 

''This system will involve certain regulations and 
*"'-., ,;~ , * - x 

conditions.*** such "as : • lease to be given only for a limited 

period; production qnotas; safeguards against pollution and 

protection of human life; collection of licensing fee as well 

as royalties on mineral production. \lthough this svstem 

may incorporate some regulatory powers, no effective 

control over activities in the, area and on resource management 

is envisaged'. None of the proposals in favour of the licensing 

system have any provision which ensures effective participation 

of developing countries. 

^y 
B. Parallel System 

The parallel system, as it exists in the Informal 

Composite Negotiating Text/Rev. L means that the activities in the 

area [1] shall be carried out by the Enterprise, and [2] in 

association with the Authority by States Parties or State 

Entities, or persons natural or juridical which possess the 

nationality of State Parties or are effectively controlled by 

file:///lthough
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them or their nationals,. 

In this system,on the one side, the Enterprise, 

operational arm of the Authority, will directly carry out the 

exploration and exploitation activities. And on the side of 

the States parties or juridical persons having the nationality 

of any state will also carry out the same .exploration and 

exploitation activities^ by entering Into contract or obtaining 

a licence from the Authority. It&s clear that in this system 

two separate categories of exploitation activity will be 

carried out. The Enterprise has to carry out its activity on 

its own!' whereas the activities by the State Parties (i.e. , 

industrialized countries) and the private sector will be 

carried out either by a single technologically advanced state 

or multinational joint-consortia-

Further in this system the number of sites under 

the operation of private sector will vary according to the 

10 7 
number of sites reserved for private sector exploitation. 

Though the activities of the private ..sec tor will be- subject to 

rules and regulations laid flk in the Text and Authorities' 

supervision, it will more lik^ty be an independent op«ration 

rather than a controlled one. 

The parallel system,creation of/industrialized states* 

is a compromise between the direct exploitation by the 

Authority and the free access by way of licences to the in­

dustrialized states or their private sector. Under this system 
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both the Authority's Enterprise and States and their com-

panies would operate under equal terms within the Authority. 

This structure definitely places the Enterprise in a position ^ 

of competition', which certainly cannot survive, thus making it 

unnecess^fy\ "If the States and companies having the technology 

and the means are free to mine all the minerals they need for 

their own use and for international trade, where is the in­

centive for the international community to pour aid into an 

artificial 'Enterprise'? Former Secretary of State Henry 

Kissinger's offer to^finance the Enterprise in return for the 

acceptance of free access to States and their companies means, 

in simple terms, to try such free access - which, of course, 

may be worth quite a lot. In addition, it means offering to pay 

for private profits with-'public funds. But that is not all. 

The parallel system also completely changes the significance 

of the I.S.A.'s Enterprise". 

C. Unitary Joint-Venture System 

The unitary joint-venture system as proposed by the 

Netherlands in the VIII Session of the UNCLOS-111,109though 

different from the earlier joint-venture systems, is 

based on the same principle, i.e., exploitation by way of 

joint-investment by the Enterprise and private sector. In this 

system no independent exploitation will be carried out in the 

"private sector. They- will by w"ay of the ̂ unitary joint-venture 

system invest the required capital together ahd will be 
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partners in the exploi tat ion venture and not cofop^Jytitors. 

The p ro f i t s wil l be-shared by both in proportion to the i r 

shares. 

Under the Netherlands proposal the who^Mnifwidig area 
y N * 

will be dividedNjnto two regions, namely: (i) reserved area; 

(ii)' non-reserved area. Both of the areas will be exploited 

by joint-venture system. However, the Enterprise will have 

the option for 80 percent of the investment for operation in 

reserved area and 20 percent of the investment for operation 

in the non-reserved area. Similarly, the consortia entering 

into joint-venture will have the option of 80 percent invest-' 

ment for operation in non-reserved area. Thus,if both the 

operations start together.the Enterprise will have 50 percent 

operational participation in the total area. 

In this particular systeig the Enterprise will remain 

intact. This does not restrain th'e Enterprise from" starting 

\ 

an operation on i t s own and carrying out operations.in reserved-'1 

areas by way of joint-venture contracts . Besides t h i s , the 

Enterprise will have a right to enter into a ' ' joint-venture with 
*4 

any consortium in the non-reserved area. This also guarantees 

a new right to contractors to enter into a joint-venture in the 

reserved area. This system as a whole ensures equal part­

icipation to both, the Enterprise and multinational consortia. 
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VIII : 2 J iii Evaluation of Systems ' 

A. Criteria . 

The sea-bed activities, particularly mining, have to 
4* 

be evaluated "in terms of growth in the developing countries, 

so as to reduce not only the economic gap between the rich and **' 

the poor but also establish a new model and a new precedent 

which can safely and,effectively be applied in other problem 

areas of world crisis. It is certain that if the approach to 

manage sea-bed activities is conducive to the demands of a 

new world order, the same principles and similar institutional 

concepts and forms cart be applied in other areas with some 

assurance that they are workable and productive to meet the 
* ' ' . *-

demands of the present day'world. 

The concept of."common heritage of mankind" as dis­

cussed In .earlier chapters induces a new framework of global 

management system. This system which i/s conceptualized to 
» 

establish new international institutions for sea-bed is 

motivated by r the global and humanistic idea of'equality |&id 

equal opportunity to all with special consideration of the 

, Third World. To meet the demands of such an idea, it is necess; 
, < " • 

' - tet evaluate the main systems of sea-bed resource exploitat ion 
•', ^ 

in terms of t he i r possible contribution towards such value objecti 

as ' bridging the gap between the rich arid the poor, 
• '- * 

.equality, equal opportunity, and redressing of the past damages 

done to the Third World economies. The system of exploitation 
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to be employed here must riot only be conducive to solve the 

problems politically and in terms of growth of developing 

f 
countries, it must also be ab!«to establis-h a new re- f 

volutionary workable system as a precedent to generate the *• 
~y^ « 

"process of equality for mankind as a whole. For the purpose 

of this evaluation the following aspects are being discussed: 

mining industry; generation of income; political order; strategic 

issues; transfer of technology and international control of 

transnational corporations. 

Here in this chapter the effort is made to study the 

pros and cons of all the three systems*suggested so far. The 

analysis is made in terms of trade flows and capital flows as 

well as in terms of technology transfer between developed 

countries and developing countries. 
,' ^ 

For the analysis of these systems, it is necessary to 
,«. 

understand the present position of developed and developing 

countries. To this date the development of developing countries 

is far less than the development of developed countries, 

because at present developing countrTes export commodities 

and earn foreign exchange only. In contrast to this.developed 

countries establish industry and develop existing industry • . 

in their own countries. Technology flow from developed 

countries to developing countries- is negligible. With the 

development of new technology, production is increased and 

thus new jobs are created in developed countries only. What 

the developing countries lose in the present system is less 
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development of technology, less 'job creation and also" they earn 

less profits. Developed countries, on the other hand, by pro­

ducing finished goods and selling them to developing countries 

earn much more profit than the amount they spend in buying 

raw materials. AThus, whatever amount of foreign exchange or 

revenue is earned by developing countries, most of it, or some­

times even more, is spent in buying the manufactured goods from 

developed countries. The overall development continues to be. 

much more in the developed countries by way of continuous 

process of job creation, more profits on manufactured goods,.an 

development of technology. This prevents the technology flow from 

developed to developing countries, reduces .the possibility of 

their industrialization, and thus keeps their growth rate to a 

minimum. 

I . Licensing System 

Mining Industry: 

The impact of a licensing system on the land-based minir 

industry of developing as well as d-eVeloped countries is the 

•same, though the developing.countries'lose more. At present 

countries like Gaban, Ghana, Zaire "and Zambia shiver. Sea-bed 

mining is bad news for them,as it means a de'cline in .the land-

based production of these countries. Zaire, which produces 

52.9% of the world's cobalt, and Zambia,which follOwes Zaire 

with 8.9% of the world's cobalt production, are concerned abou 

theif developing economies which heaVily depend on their land-
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based mining industry. The same is true for Gabon which pro­

duces 11.4% of the world's manganese and is the main supplier 

of this vital metal to a majority of industrialized countries. 

Gabon has enormous^ reserves of this mineral. Seâ Jrea "mining, 

if left unchecked.will compel the land-based mining industry 

of these countries to drastically reduce their (production or 

even up to complete closer of these industries. This view is 

easily-understandable in the light of the estimates of science 

magazine - "$1 of capital invested in ocean mining will return 

• at. least $3, compared with land-mining, where land-mining, where 

/ ' 11 
$9 may produce $1 a year". 

The licensing system if adopted for sea-bed mining 

will give a free hand to few multinational consortia, who are 

basically land-based mining industries of industrialized 

112 

world. This system ensures freedom for exploration and ex­

ploitation to industrialised countries, particularly mineral 

importers, with a bare minimum of international control. 

Under* it «the developed mineral exporters will be able to seek 

their independence from developing mineral exporter- countries, 

. thus, damaging the -poor developing economies of land-based 

producers. The overall impact of licensing system will lead 

to drastic reduction in the mining activities of land-based 

producer countries, leading to unemployment, economic stagnation 

and almost complete disappearance of land-based mining in­

dustry from developing countries. 
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This effect will also be felt by the developed 

countries like-Canada, which accounts for 25% of the world's • 

nickel production and substantially supports its present economy 

from nickel export. It is not only the developing land-

based producers, who are worried about this system. In general, 

all the mineral exporting countries are concerned with the 

system of exploitation^^ be adopted by UNCLOS-III. A^icensing 

system without proper control is damaging to all the countries 

having land-based mining industry, particularly mineral ex­

porting nations. 

Generation of Income: 

Under the licensing system, without an internatidn-al 

resource management system, which.is one of the basics of 

common^heritage of mankind concept, free access willtrfot only 

be damaging to land-based mining [industry but will also deprive 

developing countries of the substantial amount of profits and 

resource supply to developing mineral exporting countries. 

Under the licensing system, the Sea^bed Authority is 

only entitled to collect revenues by way -of licensing fee and 

royalties. This system does not give the,,'Authority the power 

of price fixation and ̂ resource distribution. TheySea*-bed 

mining companies, after payment of licencing fee and royalty, 

will be free to sell the resources according to their business 

needs and profits. Thus ultimately, with the power of price 

fixation in the international resource market, the sea-bed 
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mining industrialized nations will not only control the supply 

of resources, but will contreol it the way that best suits 

their profit-making interests. The economy of industrialized 

world will thus further improve the gap between the developed 

and developing countries will continue to increase. 

The developing countries in this system will have .to 

satisfy themsleves with a share in the revenues earned by the 

Authority. The share to which they will be entitled, in the 

"common heritage of mankind" pool, will not even be enough to 

compensate for the loss which they will suffer due to the loss 

in their revenue earning by export of mineral resources. This 

system is in no way productive for the world growth as a whole 

and particularly it will be damaging to the Third World 

economies. It will |lefeat the very idea of common heritage of 

mankind concept, i.e., the international resource management 

system, which was intended to reduce the gap between the poor 

and the rich. 

Political Impact: 

The impact of this system on the world political 

alliances has been alarming. A new trend in politics has evolved 

in the world with industrialized mineral importing countries 

on one side, and developing mineral, exporting countries on the 

other. This situation has placed countries like Canada on the 

fence - making it difficult to know which side to favour. The 

1 
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Canadian situation is very critical with a huge,, land-based, 

miner-expofting, mining industry and also possessing sea-b,ed 
* - x-~ 

miniag technology. It fears reduction in the prices of its 

land-based production of nickel. On the other hand, it also 

does not intend to lose the opportunity of a free licensing 

system for sea-bed mining, for which it is one of the very few 

contenders. 

The implications of such proposals have led to the 

formation of a strong Third World block opposing the in­

dustrialized mineral-exporting world, with the others sitting 

on the fence, not knowing what to do exactly. 

Strategic Issues: 

What we face today in regard to a sea-bed mining 

system is a strategic problem, not only because it is to solve 

the conflicting interests of the rich and the poor, but also 

because whatever precedent we establish today for sea-bed 

mining is like to be followed' in -the search for solutions in 

other international crisis areas. It may he other international 

areas like outer space or Antarctica, or it may be the problem 

of international control of energy, food or other basic needs 
» 

of mankind. 

The establishment of such a free system which cares 

only for the rich, very few rich, to -flourish and improve, 

which completely discards the rational demands of tne^Ttrird 

World, will certainly establish a bad precedent to begin with, 

«*> 
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particularly when we are faced with similar problems in outer 

space and Antarctica. 
* " ' i 

Transfer of Technology and Control of Transnational Cor'porations 

Another area to examine and evaluate the licensing 

system is "transfer of technology and control of transnational 

corporations". So far transnational corporations have been 

free to work the way they want, with a mini-mum d*f control by 

the nation of their origin. In international business, there 

is vi/rtually no code for multinational corporations. They are 

notfobliged, so far, to transfer their technology, and are able 

to\ protect their scientific advancement under the patent laws 

of Vtheir respective countries. , 

The licensing system does not provide for technology 

transfer, and a few transnational corporations are free to 

enter this area of fabulous business without any competition 

or technology transfer. It also does not provide for any inter 

national control over transnational corporations. If the 

world community fails at this juncture to provide for an inter­

national system of control on these companies and a method 

of technology transfer for equal growth in the world, it will 

perhaps never get such an opportunity. It is to be noted that 

if we establsih a system conducive to World growth in oceans, 

we can establish-a good precedent for other crisis areas of 

the wt>rld. . 
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II . Para l le l System 
+ 

Mining Industry: 

y 

^ The parallel system, under which sea-bed mining is'***to 

be carried out by the Enterprise as well as the private sector, 

has different effects than the'licensing system on the land-

based mining industry. Under this system there will be two 

kinds of sea-bed mining: one controlled by the world community 

through the Authority and the other independent and free from 

control. These two will be»competitors of each other/and 

minerals produced by the two will be priced at two different ' 

levels. The private sector, though 'it may reduce the land-

based mining of the developing countries, will not substantially 

hit the land-tp-â ed mining industry of industrialized world, 

except for reduction in price due to increased production. On 

the other hand, developing countries will lose their export since 

(i) demand in the industrialized world.would be fed by the 

private sector-sea-bed mining, and (ii) demand in'the mineral 

importing developing countries' would be fed by the resources 

produced by the Enterprise. 

The biggest loser in this system will be the land-

based mining industry of the developing countries.' The in­

dustrialized countries having land-bas^d mining will very easily 

be able to compensate for the loss from the profits of the 
A* 

sea-bed mining industry. Unemployment in the developing 

countries will increase, because there will not be any substitute 

for land-based mining, whereas developed countries will not 
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suffer any problem of unemployment due to conversion of ex-
3 

isting mining industry into sea-bed mining industry. 

Generation of Income: 

It is the generation of income which matters most in 

the parallel system. This factor is the most vital of all in , 

determining its probably impact on the growth of developing 

countries and the practical application of the concept of the 

common heritage of mankind. 

The parallel system as it means creates a competitive 

atmosphere between the Enterprise and private sector - status 

symbol of the poor. The Enterprise, which will depend on 

technology transfef from the private sector and financing from 

the world community, will have to compete with the powerful 

multinational consortia with all sorts of sophisticated tech­

nology and finances. It is-practically impossible for the 

Enterprise to work, and dompete with profit making capacity 

of thp private sector, which has skill and experience in re­

source development and marketing. The amount of profit earned, 

if any, by the Enterprise will* be so negligible that it will 

hardly be able to offer anything to mankind, out of the pool of 

the common heritage of mankind*. Mo'st Of the aid given by the 

world community to make feh.e Enterprise work4 along with a sub-

stantial amount of revenue earned from the sale of resources, 

will be consumed by the Enterprise to keep itself alive from 

the threat of competition from the private sector. 
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It is certain under this system that developing 

countries get nothing out of the Enterprise's grand design. 

But the evil effects of this system are not only confined to 

the developing countries, they also reduce the margin of profit 

of developed countries because the developed countries also con­

tribute to the funding of the Enterprise. When the Enterprise 

fails to contribute to developing countries^ it will auto­

matically fail to contribute to developed countries too. The 

sufferer in this system is mankind at large, because it will be 

only a few private sector people who will earn the profit. 

Even the masses of developed countries will lose because it will 

• be theif public money which will be paid by their respective 

governments to fund the Enterprise and the money of big business 

men. This system on the whole does not work for either of the 

two, the rich or the ,poor. 

Political Impact: 

The impact of the parallel system on international 

politics is, similar to the impact of the licensing system. 

Developing countries hâ ve emerged as a group to oppose both 

systems on the ground that t«hey are too competitive. But in 

the case of the parallel'system they believe they would lose 

even more than under a licensing system. 

\ 
j 

Strategic Issues: 

Once the system of competitive atmosphere between the 

Authority, the representative of mankind, and the private 
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sector, the empire of rich'is established in the ocean bed, 

it is very much likely that the. same pattern will be followed 

in the other internatioanl areas. What is at stake here is 
i-

thus no,t only the sea-bed but also the resources of t.he other 

'international areas also. If the example set for managing the 

resources of the one'area is based on a'wrong system, of the 

concept of the common heritage of mankind is1not applied in 

the correct sense, the same precedent mav be followed *• 
, ** 

in other international areas also. » 

This competition between the few multinationals a«d -

mankind, if accepted, will increase the yawning gap,between the 

rich and the poor. It is very much likely that the leverage 

thus - obtained by the handful of multinationals will be used 

for further exploltatipn of developing countries to keep the 

economic institutions of the world under their control. 

Transfer of Technology and Control of transnational Qorporations 

To some extent the parallel system was created to 

satisfy the ego of the Third World to have an Enterprise as 

their status symbol. It was agreed that the private sector 

will provide the Enterprise with the necessary technology for 

deep ocean mining. It'is true that there,will be transfer of 

technology to the Enterprise so that it is a'le to function. -

However, the question here**ls the level and quality of tech-

nology which will actually be transferred to the Enterprise. 
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Let us consider the case of armament*^s^.le. It is 

true that the industrialized world transfers the technology 

to the developing world"*by selling the armaments. But is it 

„ not also true that the technology thus transferred or sold to 

the developing countries is the one which his already become 

obsolete in the industrialized world? Is it not also true* that 

armaments are sold only after the industrialized world has 

assured itself that the "quality" of technology being trans­

ferred will not compete with its monopoly? 

Surely the technology to be transferred to the 

Enterprise should be of the same quality that will be used by 

the private sector in their exploitation activities. Perhaps 

it is hard to believe.that the private sector, which exists 

and continues to grow on the basrs of "exclusive control over , 

technology, will part with its technology to create another 

equal competitor. 

Considering another aspect of this technology transfer, 

we find that though it will be transferred once, there is no 

provision or arrangement for continuous flow of technology to 

the Enterprise. This creates another question, whether it will 

be possible for the Enterprise, even when the-total amount of 
> 

technology available is transferred to it in the beginning, to 

continue to grow and improve the technology with the same 

speed as that of the private sector. Again, we find that the 

*. 
*> 
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lack of continuous flow of technology transfer will .soon place 

the private sector in a more dominating position than it 

will have in the initial stages. 

,So .far as the development.of^a system of international 

control on the transnational": corporations is concerned, the 

parallel system again fails like the licensing system. This 

systent-al-so allows the transnational corporations to dwell 

all around the world (without any control. It is to be 

remembered, if we fail to establish such a system for their 

control in ocean-bed activities, i.e., in regard to the first 

international area, we will, perhaps, never succeed in 

developing a device for the control of these multinationals. 

* 

III. Unitary Joint-Venture System 

Mining Industry: . 

The possible impact of the unitary joint-venture 

system on the mining industry is yet to be studied and analyzed. 

This, which was proposed in the Eighth Session of the UNCLOS-III, 

114 
however, indicates some positive outcomes. What we need as 

> 

a system for deep ocean mining is a system which can save the 

, land-based mining industry from sabotage, likely to be caused 

. by the deep ocean—mining industry. ' The system under which 

/ the land-based mining system can exist, has to have-some kind 

of international control on production and price fixation of, 

mineral resources. Or to put it in another way, we need a 

system which allows th'e development of international resource 
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management. jS* *\ - . 

The issue jof intefnationVl^resource management or 

control, on production and p^ice fixation can only be solvect , 

if we are ableyxo tie up the private sector (deep ocean mirfing 

industry), and the Enterprise together so that they both m|ke 

some proi This means that no one sector should be left 
> 

free enough to manipulate the production and price fixatior*̂ . 

in a manner which suits itself only. The unitary joint-venture 

system, by providing for compulsory participation of both the 

competing entities in each venture, is able to (1) tie up the 

two entities together and (2) give both of them a capacity to 

play a decisive role. This system, by its provision of 80 

and 20 percent participation of the Enterprise and the private 

sector .respectively in'the reserved areas, and vice versa in the 

non-reserved area, also gives ample freedom £o both.the 

entities to exercise their control in th£ areas reserved for 

he-ir majorlty,participation. Thus, this system is able to 

put a check on the free and unlimited production policy of the 

private sector. 
* . 

Once we are able to establish a system which has 

enough pTovisiohs to control the production and price"fixation 

of minefal resources, the impact of the sea-bed minig industry 

on the land-based mining industry will be minimized. The 

J 

probability i's that there will not b,e any^ffl^t on the land-

.'• based mining. The volume of sea-bed^mining production will in­

crease slowly and. will not exceed the world's 4emand an<i fill 

• * 
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in the existing gap between the demand and the production. 

Prices, by exercising international control, will be kept urtder 

control and will save land-based, mining from turning into an 

expensive and-uneconomic business. Perhaps it is correct to 

say that of the existing proposals only the unitary joint-

venture system provides the basis for an international re-' 

source management system and seems likely to save the land-

based mining industry from an otherwise inevitable collapse. 

Generation of Income: 

The amount of income to be generated under the system 
^ v 

of unitary joint-venture will be uniform. In this system, 

because there will be no competition between the Enterprise 

and the private sector, the Enterprise will also earn profits 

in the same ratio as the private sector. The certainty of 

earning profits for the Enterprise will be the same as that for 

the private sector. These profits earned out of the common 

heritage of mankind pool can thus be used for the benefit of 

^all mankind. As mentioned earlier, 'the harm to the land-based 

mining industry in the Third -"World will be negligi-ble. Thus, 
V 

whatever the Third World will receive out of the common 

heritage poo(t of profits will be an addition to their existing 

economies. • 

This System will also suit the land-based mining 

developed countries, because on the one hand their land-based 

mining industry will be safe, and on the other hand they will 
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earn additional profits through (1) their private sector and 

(2) through their share in the common heritage pool of 

profits. . . . . 

This system also ensures equitable sharing in the 

profits earned by the Authority by developed and developing 

states. The financing of the Enterprise will be eased due to 

contributions from developed and developing countries and also ' 

international money-lending institutions. Though it is ex­

pected that in the initial stages the Enterprise will not be 

in a condition to go for extensive mining in a reserved area, 

the Enterprise can begin its business by investing 20% in joint-, 

ventures with consortia, and it can earn an amount equal to one 

full—scale operation just By.entering into five joint-venture 

operations in non-reserved are'as. This #ill also ease thet 

problem of initial technology transfer. ' ' 

This system has the advantage that "it reduces the 

investment share of the Authority, to a contribution of 20% in 

the joint-venture (in the. non-reserved area),, which during an 

initial phase, might be"advantageous. As-a matter of fact, * 

the- initial financing of the Enterprise' (capital for one full 

scale comprehensive operation) would enable the Enterprise to 

become a'partner in five j-oint- ventures .. . *" . The ..problems- * 

of an immediate start, participation in profits and decision 

making will be solved irrespective of the 20% or 50% 
» ' participation. This system solves most of the problems and 

» s 
assures balanced growth by way of 50% participation and profit 



- 431 -

sharing, giving the opportunity to developing countries to 

grow in some proportion to that of developed countries. This 

system'helps to"*compensate developing countries for the loss 

caused to their economies by sea-bed mining. 

Political Impact: 

The unitary-joint-venture system in international 

politics should create a new understanding between the rich 

and the poor nations. -By this system a spirit of co-
_ * 

operation and -care for the developing countries will be 

generated in place of the spirit of confrontation between the 

industrialised world an<*r"*r*he Third World which has been en-

gendered under the twb other systems. The adoption of this 

system"in the long run will reduce the tension between the two 

opposing interests-due to the system's balanced and equitable 

approach. 

Strategic Issues: 

' : 
Moreover, the unitary joint-venture system can act' 

as a model for other internatioanl crisis areas. Once there ' 
h . 

•> * \ . - * ' . ' 

is success in the establishment of a cooperative and equitable -
"' 1 % 

system on the ocean bed, i t can.be appl ied to outer* '$$ace '{issues 
** . r < 

and in efforts to control and manage energy, food, and resources 
*" ' " 

from international srraces. The strategic importance of it is 

* ' • " . * 

enormous - it can be the beginning of a new era in international 
* t 

cooperations . • , v ' 

http://can.be
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Transfer of Technology and Control of Transational Corporations 

This is perhaps the only system, out of the three 

discussed here, in which the transfer of technology will be 

automatic. The probablility of the transfer of obsolete and 

incomplete technology is also removed under this system. Once 

a consortium enters\a' joint-venture, it will be concerned yith 

making profitable use of the best and most up-to-date tech-
^+ 

nology available. This system removes the defect of earlier 

systems, which had no provision for complete and smooth transfer 
J / w 

of technology. / 
' • / 

/ 

On thq' question of the building of a system of control 

and regulation of transnational corporations, this system of 

joint-venture between the private sector and an international 

organization provides1 for a code of conduct to be observed by 

those entering into a joint-venture contract. This can be 

a new beginning in establishing an international system of 

control and regulation of transnational corporations and can 

be easily applied to other areas also. 
\ 

B. Rating: ^ < 

This syst'em of exploration and exploitation of the inter-

national sea-bed area should be such as to achieve the*, 

objective of the common heritage of mankind, i.e., it must 

serve mankind as a whole. Therefore^ it is "indispensible that 

the Enterprise, as the operating organ of the Authority, 

should be effective and capable of undertaking activities in 

N 
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the area at the same time as other entities. To meet this 

end the Enterprise has to have financial means, technology 

116 
and trained personnel." On this, perhaps, Frank Njenga 

rightly pointed out that "...we had to imagine ways and means 

to equalize two different kinds of entities: the powerful 

consortia with all their capital and credit, technology and 

organisation,- some of which are-already engaged i-n sea-bed 

operations; and the Enterprise, an entity so far existing 

only in our imagination, a creature to be born without the 

necessary tools of fullfilling the purpose for which it was 

117 
created." The solution which we are seeking should be 

designed** to serve the developing countries, whose 

economies are still developing and will be the most affected 

by sea-bed mining-^operations . 

The two other systems considered above show a tendency 

towards non-proportionate growth. When we compare the three 

'(licensing, parallel â od unitary joint-venture systems) to­

gether, the parallel system shows the least growth and develop­

ment for developing countries. It is due to double investment 

in sea-bed operations by the Enterprise.and multinational 

consortia. This system, -by way of investing all the con­

tributions made to the Authority into the Enterprise and making, 

it compete with far better equipped, powerful consortia, in 

fact, not only reduces' the possibility of its profit earning 

but also restricts its operational area. . Because the amount of 

profit earned by way of licensing or contracts with consortia 
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are likely to exceed the amount of profits earned by the 

Enterprise by direct operation. Although politically the 

Enterprise will be controlled by the numerical superiority 

of developing countries, economically it will be controlled by a 

few multinational consortia by making it compete with already 

developed consortia. 

- "'• * The licensing system is far more productive than the 

parallel system for the reason that the Enterprise is not to 

go .for exploitation activity by itself, and thus it does not 

spend money in exploitation and only earns by way of licensing 

fee or contract money. This system, in spite of the fact that 

it is better than the parallel system, does not provide a 

balanced system of growth and is more prone towards developed • v 

countries. The unitary joint-venture system is perhaps the 

only system which provides for 5-% participation in overall 

operations. This also solves the initial problems of tech-

nology transfer, financing, training of experts,,. part icipation 
> 

•in management and-control, and this gives the opportunity to *4' 

the Enterprise to enter into five operationsl contracts in non-

reserved areas in the beginning and without competition. Thus 

the profits earned under this" system'" in the initial phase 

will be equal to those which an independent multinational 

consortium is likely to earn in the parallel system\ which * - . ' 

otherwise due to""" competition and complete investment will be 

far less than the one assured in the unitary joint-venture system. 

Therefore, the"recommended approach is based on the amount of 
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profits likely to be earned by the Enterprise. JSince the develop 

ment and growth of developing countries are directly or indirectly 

dependent on profits earned, there is a need for a system which 

can provide balanced growth to both developed and developing 

countries, so as to serve mankind as a whole, the main objective 

of this UNCLOS-III. 

VIII-:2:ivj Proj ect ions 

A. Joint-Venture With or Without Modification 

According to the analysis made in the earlier part, 

I suggest that the unitary joint-venture system is the only 

workable system out of the three systems. 

The ponflict between the North and the South was dead-

. locked on the issue of the exploitation system. On one side 

was a developed world demanding a free and open system and on 

the other side developing countries demanding a system with 

international control coupled with international management. 

Though it is true that even this unitary joint-venture system 

does not fulfill the demands of all, it seems to be a widely 

supported system and a viable system to be placed in the Text 

to be revised in 1980. 

This system was advanced, at the end of the first 

y part of the Eighth Session of UNCLOS-III, by the Netherlands. 

So far it has been studied by the developing countries and the 

socialist states along with the Soviet Union, during the second 
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part of the Eighth Session of the UNCLOS-III. It was not sub­

jected to formal discussion in the Eighth Session but the 

Group of 77 considered it during its meeting before the be­

ginning of the Session. All the African States and a few Asian 

States and two Latin American States have agreed to support it 

and press it as a joint proposal in the coming Ninth Session. 

The Latin Americans have yet to announce- their fo.rmal stand 

but have privately indicated their support for/pfthis system. 

However, they are taking time to examine the probable future 

effects of this system, and if necessary, to modify or amend 

it to make it more viable. The Soviet Union and other Socialist 

States officially indicated their reluctance for any change in 

the existing form of the Text, but have privately agreed to 

support the unitary joint-venture system, if the Group of 77 

endorses it. 

The overview of the situation clearly indicates that 

the Asian and the African States have already agreed, Socialist 

States along with the Soviet Union are prepared to endorse it , 

subject to complete endorsement by the Group of 77. -Latin 

America is examining its merit not to reject but to modify 

and amend, if necessary. It seems very likely that the system^ 

of unitary joint-venture will" be strongly endorsed by all these 

states in the next Session. The only opposition left to this 

system is from the West European and-Other (WEO) states. It 

is difficult at this stage to visualize how this system will 
4 * > 

-replace the parallel system, given the- present opposition from 
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the states possessing the required, technology .for sea-bed 

mining. 

One possible solution might be that after the en-
f 

dorsement of the unitary joint-venture system by the Group of 

77 and Socialist States the West European States might agree 

to accept it, subject to some modifications and amendments. •• 

However, it seems very unlikely that majpr amendments will be 

possible, particularly when the Conference will be hard pressed 

for time*-in the Ninth Session, which is officially designated 

the last session of the Conference, 

All issues at UNCLOS-III have been decided by con­

sensus. This system, to become a reality, also needs to be 

decided according to the principle of consensus. In case it 

falls short of unanimous acceptance of the member states, the 

j.ssue might be put to vote" at the end of the session. Even if 

the system were endorsed by the majority of mankind, and will 

be a part of the Text for. the treaty, it may still lack the 

support of states possessing the technology. In the opinion 

of the author, it is very likely that the system will be en­

dorsed in the next Session, partially amended. * 

B. Probability in Case of Failure 
, _^ / 

"Finally, it is possible that the conference might 

fail to rê ach any kind of agreement at all on this issue. In 
' . } 

this case the Conference its'elf might/break down. However, 

4 
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II has already achieved 

It has already agreed 

two earlier Law of the 

onsensus on other issues, 

uccessful outcome. The 

preparation and has 

ce process, can not, 

for a single universal 

seems to be a "freeze 

bserved that under this 

the areas in which the 

f deep ocean mining, i.e. 

rated from the other 

areas for further consideration, elaboration, discussion* and 

119 study.i In worst circumstances this approach seems to be the 

last alternative, because just for the reason of one unresolved 
'N 

issue several other issues which have been resolved should not 

end up in failure as a whole of the Conference. 

.The freeze and detach approach is likely to be more 

acceptable to the developing countries. In this, apart from 

freezing other resolved issues of the Conference, the Authority 

might also be formed without any operational capacity. The 

Assembly of the Authority thus created can work on the re­

maining details of the exploitation system including the 
1 

total failure seems unlikely. UNCLOS-I 

most of what it set out to accomplish, 

on all the earlier unresolved issues of 

Sea Conferences. Given the extent of c 

the Conference now seems assured of a s 

Conference, which spent six years in its 

spent another six years in the conferen 

perhaps, afford a complete failure just 

issue. 

One of the possible outcomes 

and detach" alternative. It has been o 

approach a treaty might be concluded in 

issues have been resolved. The issue o 

the system of exploitation, may be sepa 
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.system of exploitation itself. In such an approach the 

^Authority will be formed which will perhaps suit the interests 

of the developing countries. However, such an approach is 

unlikely to be acceptable to developed countries because they 

had 'been demanding a comprehensive draft treaty before the 

conclusion of the treaty. 

'Another possible approach, according to a recent view, 

120 
is the establishment of an Interim Authority. It is true, 

under the present circumstances, when the West is pressing hard 

and is becoming impatient to go out for seabed exploitation, 

some kind of interim arrangement becomes a necessity. However, 

it seems unlikely that UNCLOS-III will agree to any interim 

arrangement for immediate exploitation. The developing 

countries feel they are now very close to an agreement and any 

type of interim arrangement will give'an opportunity to the in­

dustrialized world to further delay a global agreement in order 

to continue their exploitation activity in the confused state 

of affairs. 
y> , 4 

—\ 

It is quite understandable that an issue which could, 

not be resolved during 12 years of exhaustive negotiations will 

perhaps be extremely difficult to solve once an interim arrange-• 
ment is reached. The industrialized wourld will lose "its 

. * >-

interest in the negotiations, because the sea-bed will remain 

more vulnerable to them under the interim arrangement than what 

it would be after the conclusion of a final agreement. The 

author fully agrees with a recently expressed view that "during 
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the designated interim period it would be preferable that...joint-

ventures with national governments or private enterprises"cap, 

able of engaging in deep ocean mining, ideally perhaps within 

the framework of a unitary joint-venture system of exploitation 

121 instead of that of the currently proposed 'parallel system'", 

be followed. Although this approach will be good, the 

negotiation ofsuch an interim arrangement will be equally dif­

ficult compared to that of the present state of negotiations. 

If the Treaty is concluded on the basis of a majority 

vote, the following scenario might appear:,' one group of states 

votes against the Treaty;- another group votes in favour but does 

not sign; still another sign« but does not ratify; a fourth 

ratifies, but only subject to reservations on a number of im­

portant issues. If the unitary joint-venture system is en-

dorsed by the Conference the Treaty >fill succeed in attracting 

enough votes for its adoption as well as its ratification. 

However, it seems that the industrialized West will oppose the 

Treaty so drafted, if it.is voted as a whole, or may oppose 

the part dealing with the system of exploitation if the voting 

goes on from article to article. Under any one of these 

situations, if the West expresses its reservation on the system 

of exploitation, perhaps' the whole exercise might collapse. It 

might lead to a state of chaos so that even with a Treaty, sea­

bed mining will be impossible. 

It 'seems that negotiations on any workable alter­

native, in Case of* failure of an agreement on a Treaty, will be rather 
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4 **% 

more difficult than the present state of negotiation process. 
4% 

This leads the author to believe" that either the Conference 

would have to struggle to have the seabed mining issue settled 
0 

in the next Session, or it might prefer to extend the Conference * 

to another s'ession. Considering the handicap of* time in the 

next session, i.e. Ninth Session, UNCLOS-III will struggle 

to reach consensus, in order to avoid alternatives. The Con­

ference has reached a point of no return, it can now hardly 

afford to see its twelve years .of continuous efforts goto waste. 

j*° 

v 

y 
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$ ' The law o-r> the sea has always played a prominent role 

in international relations, reflecting the influence of a variety 

of interests: trade, transportation, conquest,among others. 

The recent history of the law of the sea shows that the concepts 

of the territorial sea, the continental shelf and the economic 

zone have adapted to the discoveries and 

developments in science and technology. In the last decade or 

so, the deep ocean floor itself has become vulnerable to 

scientific and technological growth. 

Ambassador Pardo-of Malta, visualizing the growing 

significance of the mineral resources of the seabed, was the 

first person, to point out to the world how important these re­

sources were to mankind. Coining the concept of the "common 

heritage of mankind", he suggested the revolutionary idea of 

internationalizing the resources of the deep ocean bed and 

also pointed out that if these resources could be put under an 

international management system, a similar approach might be *# 

taken to other resources in "international spaces". The chief^j 

issues involved are the delimitation of the international area 

beyond the national continental shelf area and the design of a 

viable system of exploitation. 

The Seabed Committee of the United Nations w_orked 

from 1968 to 1973 to find solutions for these and other seabed 

issues involved. Finding it difficult to arrive at an agree­

ment, the Committee developed an expanded agenda of wider-" 
** / 
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ranging issuer to be worked on at the Third U.N. Law of the 

Sea Conference (UNCLOS-III). The Seabed Committee in later 

years did remarkable work. The Declaration of Principles, an 

outcome of the Seabed Committee, though controversial, was a 

landmark in itself. 

The Third United Nations Conference on the law of the 

Sea began its work in 1973, taking over the work done by the 

Seabed Committee. Since then the Conference has gone as far 

as the Eighth Session., / It has passed through very critical 

periods, when there was a complete deadlock on many vital 

issues. Despite all sort^-of difficulties the Conference 

succeeded in resolving several conflicting issues. Issues re­

lated to the system of exploitation, which can makê .or break 

the Conference, are yet to be resolved. The present deadlock 

on the'system of exploitation is significant not only for the 

Conference's success but also for the success of the New 

International Order. 

One-of the few major achievements of the UNCLOS-III 

is the issue of the definition of the Continental Shelf. It 

was one of the core problems of the UNCLOS-III and it has 

been almost settled. The definition of the Continental Shelf, 

as present in the ICNT/Rev. l,is a considerable departure from 

the earlier definition of the Geneva Convention. The Conference 

which needed a precise definition to delimit the national sea­

bed area from the international area, and a definition to" 
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secure the maximum possible area 'for mankind, has to some extent 
i * 

w 

succeeded in achieving its objective. According to the present 

definition, the national continental shelf will be assumed to 

end at 200 miles if the prolongation of the shelf is less than. 

200 ̂ niles, or at.the place where it ends between 200 miles and 

. 350 miles distance, or at 350 miles if the continental shelf 

prolongation extends beyond 350 miles. This definition, though 

flexible according to geological criteria, is precise in the 

sense that once the limits of the continental shelf are fixed, 

the problem of uncertainty will be resolved. This definition 

is a considerable improvement over the earlier continental 

shelf definition of UNCLOS-II, which was left open to tech-

6 nological and scientific advances. The agreement reached on 

.the present definition in the Eighth Session of UNCLOS-III 

proves the success of the Conference in one of the most dif-

ficult areas. However, it must be accepted that the extension 

of the continental shelf up to 350 miles does not leave suf­

ficient area for mankind. 

Another significant success achieved at UNCLOS-III 

is the acceptance of the "common heritage of mankind" concept as 

a new international legal concept.. It has been accorded sig­

nificant importance in the Text (ICNT/Rev. \) and*to, some 

extent it) has been given the'shape of a functional concept. 

•V 
It is quite an achievement because in thê Ŝ sabed Committee years 

'* '•*: 
the common heritage concept was not accepta'tle to' many states. 
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Now, aftfcr these twelve years, most of those who were opposed 

to the acceptance of this new concept as a legal principle have 

gradually, in this process of the UNCLOS-III-, given their 

acceptance. However, this concept still needs elaboration. 

Perhaps, as discussed earlier, the common heritage concept 

should be given a specific meaning. The absence of proprietor 

rights within this content ought to be clarified expressly in 

terms of a concept of an integrated international management 

system. Furthermore, the definition should emphasize the fact that 

the common heritage of mankind refers to future generations of 

mankind as well. In other words, the concept should be pre­

served for mankind in perpetual succession. 

Why is the deep ocean mining so vital? It is vital 

because this is perhaps the last chance for the world community 

to find a workable and equitable system which can ensure a 

balanced growth and equitable management of the international 

spaces. If we succeed today in the establishment of an inter­

national management system in the ocean bed, we establish a j 

solid precedent for other international areas also. 

The UNCLOS-III has demonstrated the desire of mankind 

to change the existing world order. As a result of this pro­

cess, a new political order has emerged: the Third World on 

one side and the industrialized West on the other. In this 
/ 

age of economic turmoil the poor are demanding economic justice, 

a justice which must be based on equality and not charity. In 

the final stages of the Conference, the debate on deep ocean 

mining has focussed on three main alternatives: a free 
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licensing system, a "parallel" system, and a unitary joint-

venture system. There is general agreement that what is needed 

is not just a system to exploit the resources but an inter­

national-management system for an interdependent world. 

To some extent an analogy can be drawn with issues 

in outer space: delineation of national and international 

space; legal status of international space including the moon 

and other celestial bodies ; resources of the moon and other 

celestial bodies as well as the probability of the resources 

to be found and developed in outer space. According to the 

present technology and science, exploitation, of the resources 

of the moon and other celestial bodies- does not seem to be 

feasible in the near future. However, some scientists have' in­

dicated that space stations can be built in outer space in the 

near future for solar energy generation. They.have also ex­

pressed the probability of building similar stations on the 

moon. An interesting part of these scientific predictions is 

that the use of the mineral resources from th-e moon will be' 

economic as compared to the earth's mineral resources if solar 

energy stations are to be built. An interesting question is • 

if the mineral resources of the moon are used by one state to 

construct these space stations, will it amount to exploitation 

or appropriation of mineral resources? Though this question 

does not seem to be an immediate problem, certainly it needs 

consideration in light of the common 'heritage of mankind" 
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principle. Another problem is the unlimited and creeping juris­

diction of states"in space. It certainly needs serious con-

sideration because the probability of remote sensing is- likely v 

to be abu"§̂ d in the absence of a precise definition. The extent 

o,f national, jurisdiction in space'"is also increasing with * 

developments in science and technology, just as national juris­

diction 'on the seabed was left free to increase with the avail-

ability of exploitation technology. Institutions similar to 

the Seabed Authority are €fc be established to regulate the re-

sources of outer space and celestial bodies, based on concepts 

such as the "common heritage of mankind". 

Antarctica is another significant international area 

with which the analogy offthe seabed can be drawn. Antarctica, 

though not an international a*rea in the strict sense of the 

definition of-international area, has precipitated problems of 

an international nature. The present .Antarctic Treaty does not 

answer many questions: delimitation of Antarctica from the 

oceans; delimitation of the Antarctic seabed or continental 

shelf from the international seabed area; the difference between 
+0+ 

the legal status of the areas which fall under the sector claims 

and the area free of any sector claim; the issue of exploitation 

of the Antarctic resources. These issues have yet-to be re-

solved. The recent technological and scientific developments 

which have made the Antarctic resources accessible have raised 

questions, about the adequacy of the.existing- Antarctic Treaty. 
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The presence of considerable amounts of oil and gas on the 

tarctic <KJrftinental shef*£, and coal and other minerals on the 

Antarctica land mass, has generated enough concern in the inter* 

national community. The Antarctic Treaty, which is self-^ 

contradictory, on one hand speaks of the absence of sovereignty 

in Antarctica and on the other hand recognizes the old sector 
** * 

claims involving sovereignty. It is very difficult to as- . 
- a - y 

certain whether or not the .Antarctica Treaty signatories have 
'V 

a right to claim a continental shelf for the Antarctic region 

when, according to UNCLOS-III, tfre continental shelf is the * 
S-

prolongation of the sovereign land mass -when the legal status of 

Antarctica itself hangs between a sovereign and a non-sovereign 

status.^. , 

t 
The present Antarctica Treaty involves only a,few 

interested .states and the old claimant states. It needs further 

internationalization for which representation j*£ the-interests 

of mankind as. a.whole^is necessary. This.is neofessary for the 

'success of-the, new law of.the sea'also, because it involves'the 

.problem of the Antarctic Sea, and the Antf-rctic continental 

shelf", which hither to is' defrnej in'terms of 60° south lati«gpde. 

Although the maintenance of existing claims* to Antarctica is a 
- • - * -

•barrier to'the amplication of* such principles as the common 
• - - * , - p « 

"heritage of mankind. It is suggested that Antarctica'be put 
under international control. The application*of" the principles o 

.: * . ' '*: " * ; -„ / / * '. ; 
* ' * y 

•/' 



J 

vC-

V 

.«» 

- 457 -

seabed mining to Antarctica could help reduce present" tension 

over its res^rces and delimitation problems. 

The Seabed Au.ffhority, in which a framework of inter­

national management and control and an international profit-

making organization is developed,, is analogous^ tov the notion of 

the state-OKned'corporation. In the latter, the state pro-
v 

poses to an organization in the interests of the people of the 

state when it realizes that free interprise in that particular 

area may be detrimental to such interests-. The Seabed Authority 

is also being formed with similar inte«£ions. Mankind, after 

realizing that the interests of the majority of people in the 

world will suffer unless an international machinery is formed, 

internationally owned, to safeguard their interests, has. re-

solved to establish an International Seabed Authority. This 

is a good beginning in'understanding and realizing the'interests 
of mankind. UNCLOS-III, which Jias contributed by establishing ' a"n 

Authority has., also """̂ -greatly contributed by establishing new y 

* principles. of international control and management-.-
* . - j 

» * ' * 

Another contribution and a significant achievement is 

'"'an effort to develop *a framework for international control • 

, - , on the transnational corporations. It is indeed in -the interest 
** , <•* 

•• :' of',mankind to ensure,that the:few do. not continue to grow rich ' 

at the _expense-of many..-* It is- high time and^ the right place to 
develop a cpde of regulation for those who so^far continue 

> • • 

i 
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to escape all such regulations which might stop the growth of 

their ever increasing wealth. 

The ocean bed, at last, is'likely* to develop a -#ew 

integrated system of international management and control, 

through its system of deep ocean mining, "which can thereafter 

be easily applied to other areas, such as energy, food, trade 

transportation and disarmament. This is perhaps the first 

and the last opportunity for mankind to establish a system of 

global control, management and regulation - based on co-

operatio'n, peaceful co-existence and equity. 

•N 

'*** A "^ ?f 
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APPENDIXES 

APPENDIX A 

DECLARATION OF, PRINCIPLES GOVERNING THE SEA-BED AND THE OCEAN 

FLOOR, AND THE SUBSOIL THEREOF, BEYOND THE LIMITS OF NATIONAL 

JURISDICTION 

U.N'. GENERAL ASSEMBLY RESOLUTION 2"49 (XXV), 1" DECEMBER 1970 

The General Assembly, Recalling its resolutions 2340 fXXII) of 
18 December 1967, 2467 (XXIII) of 21 December 1968 and 2 5 74 
(XXIV) of 15 December 1969, concerning the .area of which the 
title of the item refers, 

v ' *r 
Affirming that there is an area of the sea-bed and the 

ocean floor"! and tne subsoil thereof, beyond the limits of 
national-jurisdiction, the precise limits o-f which are yet to 
be determined, 

i ** • 

Recognizing that the existing legal regime of the hî gh 
seas does not provide substantive rules for regulating the ex­
ploration of the aforesaid area and the exploitation of its re­
sources , 

Convinced' that the area s'hall be reserved exclusively 
for peaceful purposes and that the exploration of the area and 
the exploitation of its resources shall be carried out for the 
benefit of mankind as a whole, 

Believing it essential that an international regime 
applying to the area and its resources and including appropriate 
international machinery should be established as soon as possible, 

Bearing in mind that the development and use of the 
area and its resources shall be undertaken in such a manner as 
to foster the healthy development of the world economy and 
balanced growth of international trad^ and to minimize any ad­
verse economic effects caused by the fluctuation of prices of 
raw materials resulting from such activities, 

0 

Solemnly declares that: 

1. The sea-bed and ocean floor, and the subsoil thereof, 
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beyond the limits o.f national jurisdiction (hereinafter re­
ferred to as the area) ,-̂ as • well as th»e resources of the area,-
are the common heritage "o£ mankind. • ; 

2. • The area shall not be subject to appropriation by any 
means by States or persons, natural or juridical, and no State 
shall claim or exercise sovereignty or sovereign rights over 
any part thereof. 

3. No State or'person, natural or juridical, shall claim, 
exercise or acquire rigjits with respect to the area or its re­
sources incompatiBle with the international regime to be 
established and the principles of this Declaration. 

4. . All activities regarding the exploration and exploitation 
of the resources of the area and other related activities shall 

^ be .governed by the international regime to b-e established. 

5. ' The area sfrall be open tp use exclusively for peaceful 
purposes by all States, whether coa'stal or land-locked without 
discrimination, in accordance with the international regime to 
be establishe'd. 

6. States shall* act "in the area in accordance with the 
applicable principles and rules" of international law, including 
the Charter of the United Nations and the Declaration on 
Principles of -Internaticuial Law concerning Friendly Relations 
and Co-operation among States in accordance with the Charter 
of the United Nations, adopted'by the General Assembly on 24* 
October 1970, in the interests of maintaining international 
peace and security arid promoting international,co-operation 
and mutual understanding. 

7. The exploration of the area'and the exploitation of its 
resources shall be carried out for the benefit of mankind as 
a whole, irrespective of the geographical location of States, 
whether land-locked or coastal, and talcing into particular con­
sideration the interests and. needs of the developing countries. 

n 

8. The area shall be reserved exclusively for peaceful pur­
poses, without prejudice to any measures, which have been or 
may be agreed upon in the context of international negotiations 
undertaken in,the field 'of disarmament and which may be ap­
plicable to'a, broader area. One or more international agree­
ments shall be concluded as so@n as possible in order to im- » 
plement. effectively this principle and to constitute a step 
towards the exclusion "of the sea-bed, the ocean floor and the 

'- subsoil thereof from the arms race. 

9. On the basis' of the principles of this Declaration, an 
international regime applying to the area and its resources 
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\ • 
and including appropriate international machinery to give 
effect to its provisions shall be established by an inter­
national treaty of a universal character,* generally agreed 
-upon. The regime shall,'inter alia provide for the orderly 
and safe development an^ rational-management of the area and 
its resources and for expanding opportunities- in the use 
thereof,^and ensure the equitable sharing by States in the * • 
benefits"derived therefrom, taking into particular con­
sideration the interests and needs of the developing countries, 
whether land-locked or coastal. 

10. States shall promote international co-operation in ", 
scientific research exclusively for peaceful purposes: 

a. By participation in international programmes and by 
encouraging co-operation in scientific research by personnel 
of different countries; 

b. Through effective publication of research programmes 
and dissemination of the results of research through inter­
national- 'channels; 

y y 

c. By co-operation in measures to strengthen research cap­
abilities of developing countries, including the participation 
of their nationals in research programmes. No such activity 
shall form the legal bas.is for any claims with respect to any 
part of the area or its .resources. 

11. p With respect to,activities in the area and acting in-con­
formity w.ith the international regime to be established, States 
shall take appropriate measures for and shall co-operate in the 
adoption and impldmentatipn of international rules , standards 
and procedures f 6'r, inter alia: 

<~*>k~ 
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13. Nothing herein shall affect:-

area 
a. The legal status of the waters superjacent to-the 

•Or that of the air space above those waters; 

'b. The rights of coastal States with respect to measures 
to prevent, mitigate or eliminate grave and imminent da'nger to 
their coastline or-related interests from pollution or threat • 
thereof or from other hazardous occurrences resulting from ox 
caused by any activities in the area, subject to the inter­
national regime to be established. * 

14. Every State shall have the responsibility to. ensure that 
activities in the area, including those relating to,its re­
sources, whether undertaken by, governmental' a-gencies or non­
governmental entities or persons'under its jurisdiction, or 
acting on its behalf, shall be carried out in conformity with 
the international regime to be established. The' same r'e-
sponsibility applies to international organisations and their 
members for activities undertaken by such organizations or on 
their behalf. Damage caused by such- activities shall entail 
.liability. -

15. The parties to any dispute relating to activities- in the 
area and its resources shall- resolve such dispute by the 
measures mentioned in Article 33 of the Charter of the United 
Nations and such procedures for settling disputes as may be 
agreed upon in the international regime to be established. 

J 

-"-̂  
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APPENDIX B 

RESOLUTIONS ADOPTED Cl^THE REPORT OF THE AD HOC COMMITTEE OF 

THE SIXTH SPECIAL SESSION ' • 

DECLARATION ON THE ESTABLISHMENT OF' A NEW INTERNATIONAL ECONOMIC 

ORDER 

•We, the Members, of the United Nations, .y •- • _ 

'v t 
Having convened a special session of the General Assembler 

to study for the first time the problems of raw materials and . *"* 
development, devoted to the consideration of the most important x 
economic problems facing the world community, * * 

Bearing in mind the spir 
the Charter of the United Nati 
ment and social progress of al 

Solemnly proclaim our un 
for THE ESTABLISHMENT OF A NEW 
based on equity, sovereign equ 
interest and co-operation amon 
their economic and social syst 
and redress existing injustice 
the widening gap between the d 
countries and ensure steadily 
development and peace and just 
generations, and, to that'end, 

it, purposes and principles of 
ons to ptomOte the economic advance-
1 peoples, 

0 

ited determination to work urgently' 
INTERNATIONAL ECONOMIC ORDER 

ality,. interdependence, common -
g all States, irrespective of 
ems which shall correct inequalities 
s, making it possible to eliminate 
eveloped and the developing 
accelerating economic and social 
ice for present and future 
declare: 

1. The greatest and 
the last decades has been 
alien domination of a larg 
has enabled them to become 
peoples. Technological pr 
spheres' of ec'onomic activi 
providing a solid potentia 
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are not shared eq 
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i~or onl^3'0 per cent of the world's income. It hajps proved im­
possible to achieve an even and balanced -development o*f the 
international community', under the existing international 
economic order. .The gap between the developed and the 
developing countries continues to widen in a system which was 
established afa time when most pf the developing countries ' 
did/not even exist as independent States and which perpetuates 
inequality. " 

2.. The present international-economic o*rder is in "direct 
conflict witjii. current developments in international political 
and economic* relations. Since 1970%* the world economy has ex­
perienced a/series "of gray^crises which have had severe reper-* t 
cussions, "especially on^the developing countries because of 
their generally greater vulnerability to external economic im.-
pulses-. The" developing world has become a'powerful factor that 
makes its influence felt in all fields of international activity. 
These irreversible changes in the relationship of forces in the 
world necessitate the active, full and equal participation of 
the developing^countries in the formulation and application of 
all decisions that concern the international community. 

f - . 
3. All these changes have thrust into promittance the 

reality of interdependence of all the^members of the world 
community. Current events have brought into sharp focus the 
realization that the interests of the developed countries and 
those of the developing countries can no longer be isolated 
from eacthiiBther, that there is a close interrelationship between 
the prosperity of the developed countries and the growth and 
development of the .developing countries, and that the prosperity 
of the international community as a whole depends upon the 
prosperity of its constituent parts. International co-operation 
for development is the shared goal and common duty of all 
countries. Thus the political, economic and social well-being 
of,present and future generations depends more than ever on co­
operation between all the members of the international com­
munity pn the basis of sovereign equality and the removal of the 
disequilibrium that exists between them. 

y 

4. The new international economic order should be 
founded on'Tull resPect for the following principles: 

(a) Sovereign equality of States, self-determination of-
all peoples, inadmissibility of the acquisition of territories 
by force*, territorial integrity and non-interference in the 
internal affairs of other States; . > 

(b) The broadest co-operation of*all the States members 
of the international community, based on equity,•'whereby the-
prevailing disparities inthe world, may be banished and prosperity 
secured for all,; * ' * 
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(c) Full and effective participant ion on the basis of 
equality of all countries -in the solving of world economic 
problems in the common interest of'all pountries, b'earing in 
mind the necessity to ensure the accelerated d-evelopment of 
a liyihy develop ing countries-, while devoting- particular 
attention to the adoption of special measures in favour of the 
least developed, land-locked and island developing countries' 
as well as.those developing countries most seriously affected 
by-economic crises and natural calamities, without losing sight 
of the interests'of other developing countries; 

< * * " - , * 

(d) The -right of every country to.adopt-the economic and ̂  
social system that it deems the'most appropriate -fo.r its own 

x development and not to be" sxibj ected to discrimination of any. 
kind as a result; - . 

- (e) Full permanent sovereignty, of every 'State over its 
natural resources and all economic activities. In order to 
safeguard these resources, each St;'ate is entitled to exercise 
effective control over them and their* exploitation with means 
suitable to its own s i'tuation, .including the right to 
nationalization or transfer of ownership to it? nationals, this 
right being an expression of the full permanent sovereignty of /~x 
the State. No State may be subjected to economic, political 
or any other type of coercion to,prevent th.e'free and full 
exercise* of this inalienable right'; •• ' "* -

(f) eThe right o.f all Stales, territories and, peoples 
under foreign occupation, alien and colonial domination or 
apartheid to restitution and full compensation, for the ex­
ploitation and depletion of, and damages' to , ̂ .the' natural resources 
and all other resources' ofythose -States, te-rritories and peoples; 

Y*t&S^ » 

^ - '(g) Regulation and supervision of the activities of 
transnational corporations by taking measures in the interest 
of the national economies of-the countries where such trans- . 
national corporations operate on the basis of the full sovereignty 
of those countries. & 

(h)' The right of the' developing countries and the peoples 
of territories tinder colonial -and racial domination and foreign, 
occupation to achieve-their liberation and to regain effective 
control over their"natural resources and economic activities; 

(i) The extending of assistance to developing countries, 
peoples and territories which are under colonial and alien 
domination, foreign occupation, racial discrimination or * 
apartheid or are subjected to economic, -political or any other 
type ,of coercive measures to obtain from them the subordination 
df the exercise of their sovereign .rights and to secure from them 
advantages of any kind, and to neocolonialism in all its forms, 
and which have established or are endeavouring to establish 

' » > 
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e.ffective control over their natural resources and economic 
activities' that have been or are still under foreign control; 

* *'• • . 

- - ' (j) Just and equitable relationship between the prices 
of .raw materials, primary commodities, manufactured and semi­
manufactured goods exported.by developing countries and th'e 
prices.of raw materials, 'primary commodities, manufactures, 
-capital goods", and equipment imported by them with the aim of 
bringing about sustained improvement in their unsatisfactory 
terms of "trade and the expansion of the wori.d economy; 

•\(k) Extension o,f active assistance to developing countries 
by the whole international community, free of any political or -
military condition's; 

(1) Ensuring that one -of the ma|in aims of the reformed 
iiij.nwational monetary system shall be the promotion of the 
development of the developing countries and the adequate flow 
'of real resources to them; ' ** -

(m) Improving the competitiveness of natural materials 
facing competition from synthetic substitutes; 

* 

(n) Preferential and non,-reciprocal treatment for 
developing countries, wherever feasible, in all fields of 
international economic co-operation whenever possible; 

(o) Securing favourable conditions for the transfer of 
financial resources to developing countries; 

tp). Giving to the developing countries access to 
achievements of modern science and technology, and promo 
trans,fer of technology and the creation of indigenous te 
nology for the benefit of the developing countries in form's 
in accordance with procedures which are suited to their 
economies; 

(qj The need for all States to put on end to the waste 
natural resources,.Including food products; ' —^ 

(r) The need for developing countries to concentrate all 
their resources for the Caus^o-"? development; \ 

„ - ' y *» 

"""• - * (s) The- strengthening, through' individual and collective 
-$fiC„tionsu, of mutdal economic, tra'de, financial and technical co­
operation among the developing-~countries, mainly on a preferential 
-basis; 

><*-(£*) .'"'-a'iiritating the role which producers' associations 
may pla^ within the framework of international co-operation and, 
in pursujphce of their aims, inter alia assisting in the pro­
motion of sustained growth of the world economy and accelerating 
the development of developing countries. 
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• 5. The unanimous adoption of the International Develop­
ment Strategy for the Second United Natiqns Development 
Decade was an important step' in the promotion of international 
economic co-operation on a just 'and equitable basis. The 
accelerated implementation of obligations and commitments 
assumed by the international -community within the framework of 
the Strategy, particularly those concerning imperative develop­
ment needs erf developing countries, would contribute sig­
nificantly to the fulfilment of the aims and objectives of the 
present Declaration^ 

6. The United Nations aS a universal organization should 
be capable of dealing with problems of international- economic 
co-operation in a comprehensive manner and ensuring equally 
the interests of all countries. It must have an even greater 
role in the establishment of a new international- economic order 
The Charter of Economic Rights and Duties of States, for the 
preparation of which the present Declaration will proyide an 
additional source of inspiration, will constitute a significant 
contribution in this respect. All the States Membe'rs of the 
United Nations ar'e therefore called upon to exert maximum 
e*fforts with a view to s-ecuring the implementation of the 
present Declaration, which is one of the principal guarantees , 
for the creation of better conditions%for all peoples to such 
a life worthy of human dignity. 

/

I. The present Declaration on the Establishment of a 
International, Economic Order shall be one of the most im­

portant bases of economic relations between .all peoples and all 
nations. 

i 
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APPENDIX C 

THE ANTARCTIC TREATY 

The Governments of Argentina, Australia, Belgium, Chile, 
the French Republic, Japan, New Zealand, Norway-, the Union of 
South Africa, the Union of Soviet Socialist Republics, the 
United Kingdom of Great Britain arid Northern Ireland, and the 
United States of America, 

Recognizing that it is in the interest of all mankind 
that Antarctica shall continue forever to be used exclusively 
fo-r peaceful purposes 'and shall not become the scene or object 
of international'discord; 

Acknowledging the substantial contributions to scientific 
knowledge resulting from international co-operation in scienti­
fic knowledge resulting from international co-operation in 
scientific investigation in Antarctica; 

Convinced that the establishment of a firm foundation 
for the continuation and development" of such co-operation on 
the basis of freedom of scientific investigation in Antarctica 
as applied during the International Geophysical Year accords 
with the interests of science and the progress of all mankind; 

Convinced also that a treaty ensuring the use of 
Antarctica for peaceful purposes only and the continuance of 
international harmony in Antarctica will further the purposes 
and principles embodied in the Charter of the United Rations; 

Have agreed asXf^ollows: 

Article I 

1. Antarctica shalll be used for peaceful purposes only. 
There shall be prohibited, inter alia, any measures of a 
military nature, such as\the establishment of military bases 
and fortifications, the carrying out of military maneuvers, as 
well as the testing of an\ type of weapons 

2. The present Treaty\shall not prevent the use of military 
personnel or equipment for scientific research for^any other 
peaceful purpose. 

Article II 

Freedom of scientific investigation in Antarctica and 
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co-'opera&lon toward that end, as applied .during the Inter­
national Geophysical Year, shall continue, subject to the 
provisions'of the present Treaty. 

Article III • 

1. In oyder'to promote international co-operation in 
scientific investigation in Antarctica, as provided for in 
Article, II of the present Treaty, the Contracting Parties agree 
that, to*" the greatest extent feasible and practicable: -

(a)^inf.ormation regarding plans for scientific 
programs-in Antarctica shall be exchanged 
to permit maximum economy and efficiency of 
operations; 

(b) scientific .personnel shall be exchanged vin .. 
Antarctica^Between expeditions and stations; 

(c) scientific observations and results from 
Antarctica shall be exchanged and made freely 
available. 

r f 

2. In,-implementing this-Article , every encouragement 
shall be given to the establishment of co-operative working 
relations with-those Sepcial-ized Agencies of the United 
Nations and other international organizations having a 
scientific or -technical interest in Antarctica.* 

Article IV 

1. Nothing contained in the present Treaty shall be in­
terpreted as : -

• < 

(a) a renunciation by any Contracting Party of 
previously asserted rights of or claims to 
territorial sovereignty in Antarctica; 

(b) " a renunciation or diminution by any Con­
tracting Party of any basis of claim to 
territorial sovereignty in Antarctica which 
it may have whether as a result of its 
activities or thos'e of its nationals in 
Antarctica, or otherwise; 

(c) prej ud̂ icrne the position of any Contracting 
Party as re-gards its recognition or non-
recognition bvf any other State's right of or 
claim or basis" of claim to territorial 
sovereignty in Antarctica. 
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2. No acts or activities taking' place while the present 
Treaty is in force shall-^onstitute a basis-for asserting, 
supporting or denying a-glaim to territorial sovereignty in 
Antarctica or create any rights of sovereignty in Antarctica. 
No new.claim, or enlargement of an existing claim, to territorial 
sovereignty in Antarctica shall"'be asserted while the present 
Treaty is in force. 

Article V 

* 1. Any nuclear explosions in Antarctica and the disposal 
there of radioactive waste material shall be prohibited. 

2. In the event of the conclusion of international agree­
ments concerning the use of nuclear energy, including nuclear 
explosions and the disposal of radioactive w-aste material, to 
which all of the Contracting Parties whose representatives-, are 
entitled, to participate in the meetings provided for under 
Article IX are parties, the rules established under such agree- ,, 
ments shall ,-apply in Antarctica. 

Article VI 

The provisions of the present Treaty shall apply to the 
area south of 60° South Latitude, including all ice shelves, 
but nothing in the present Treaty shall prejudice o-r in any 
way affect the rights, or the exercise of the rights, of any 
State under international law with regard to the high seas 

_ within that area. ^ h 

Article VII 

1. In order to promote the objectives and ensure the 
observance of the provisions of the present Treaty, each 
Contracting Party whose representatives are entitled to 
participate in the meetings referred to in Article IX of the 
Treaty shall have the right to designate ohservers to carry 
out any inspection provided for by the present Article. 
Observers shall be nationals of the Contracting Parties which 
designate them. The names of observers shall' be communicated to 
every other Contracting Party having the right to designate 
observers, and like notice s,hall be given of the termination 
of their appointment. 

2. Each observer designated in accordance with the 
provisions of paragraph 1 of this Article shall have complete 
freedom of access at any time to any or all areas of > 
Antarctica. 

* 

3. All areas of Antarctica, including all stations, 
installations and equipment within those areas, and all sh|ps 
and aircraft at points of discharging or embarking cargoes 
or personnel in Antarctica, shall^be open at all times t.o in 
spection by any observers designated in accordance with 
paragraph 1 of this Article. 
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4. Aerial observation may.be carried out at anytime 
over any or all areas of-Antarctica by any of the.Contracting 
Parties having the right t o designate observers. 

» '• • • 

5. Each Contracting Party shall, at the time when the 
present Treaty enters into force for it, inform the other , 
Contracting Parties, and thereafter sJiall give'them notice in 
advance, of • • 

(a) all expeditions**-to and within Antarctica, on 
the part of its ships or nationals, and all 
expeditions to Antarctica'organized in or 
.proceeding from its territory; 

all stations in- Antarctica occupied by its 
nationals; and 

any military personnel or equipment intended 
to(be introduced by it into Antarctica 
subject to the conditions prescribed in 
paragraph 2 of Article I of the present Treaty. 

Article VIII 

1. In order to facilitate the exercise of their functions 
under the present Treaty, and without prejudice to the're-
spective positions of the Contracting Parties relating to juris­
diction over all other persons in Antarctica, observers de­
signated under paragraph 1 of Article VII and scientific 
personnel exchanged under subparagraph 1 (b) of Article III of 
the Treaty, and members of'the staffs accompnaying any such 
persons, shall be subject only to the jurisdiction of the 
Contracting Party of which they are nationals in respect of all 
acts or omissions occuring while they are in Antarctica for 
the purpose of exercising their functions. , 

2.- Without prejudice to the provisions of paragraph 1 
of this Article, and pending the adoption of measures in 
pursuance of subparagraph 1* (e) of Article IX, the Contracting 
Parties concerned in any case of dispute with regard to the , 
exercise of jurisdiction iff Antarctica shall immediately consult 
together with a view to reaching a mutually acceptable solutidn. 

(Article IX 

1. Representatives of the Contracting Parties named in 
the preamble to the -present>Treaty shall meet at the City.of 
Canberra within two months after the date-of entry into force 
of the Treaty, and thereafter at suitable intervals and*.places, 
for the purpose of exchanging information, consulting together -
on matters of common interest pertaining to Antarctica, and y*'*:. 

' (b) 

(c) 

http://may.be
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formulating and considering, and recommending to their 
Governments, measures in furtherance of the principles and 
objectives of the. Treaty, including measures regarding: 

(a) use of Antarctica for peaceful purposes 
only; 

(b) facilitation of scientific research-in 
Antaret ica ; 

(c) facilitatiohg#f international scientific 
co-operat iori^n Antarctica; 

fd) facilitation of the exercise of the rights 
of inspection provided for in Article VII of 
the Treaty ; 

(e) questions relating to the exercise of juris-
• diction in Antarctica; 

(f) preservation and conservation of living re-
soujrees in Antarctica. 

2. Each Contracting Party which has become a party to the 
present Treaty by accession under Article '$111 shall be entitled 
to appoint representatives to participate in the meetings re­
ferred to in paragraph 1 of the present Article, during -such 
time as that Contracting Party demonstrates its interest in 
Antarctica by conducting substantial scientific research 
activity there, such as the establishment of a scientific 
station or the .despatch of a scientific expedition. ~% 

3. Reports from the observers referred to in Article VII 
of the present Treaty shall be transmitted to the reprentatives 
of the Contracting'Parties participating in the meetings re­
ferred to in paragraph 1 of the present Article. 

4. The measures referred to in paragrajm*^ of this 
Article shall become effective when approvedoy all the 
Contracting Parties whose representatives were entitled to 
participate in the meetings held to consider those measures. 

5. Any or all of the rights established in the present 
Treaty may be exercised as from the date of entry into force 
of the Treaty whether or not any measures facilitating the 
exercise of such rights have been proposed, considered or 
approved as provided in this Article. 

Article X 

Each of the Contracting Parties undertakes, to exert ap­
propriate efforts, consistent with the Charter of the United 
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Nations, to the end that no one engages in any activity in 
Antarctica contrary to the principles or purposes of the present 
Treaty. 

•ft 

Article XI 

1. If any dispute arises between two or more of the-
Contracting Parties concerning/the interpretation or application 
of the present Treaty, those Contracting Parties shall consult 
among themselves with a vieWto having the dispute resolved by 
negotiation, inquiry, mediation, conciliation, arbitration, 
judicial settlement or other peaceful means of their own 
choice. — 

2. Any dispute of this character not so resolved shall, 
with the consent, in each case, of all parties to the dispute, 
be referred to the International Court of Justice for settle­
ment; but failure .to reach ag-reement on reference to the 
International Court shall not absolve parties to the -dispute 
from the responsibility of continuing to seek • to .resolve it by 

Fy various peaceful means referred to in paragraph 1 of this 
tide. " . 

Article XII 

1. - (a) The present Treaty may be modified or amended at -
any time by unanimous agreement of the Contracting Parties 
whose representatives are entitled to participate 'in the ^ 
meetings provided fqr under Article IX. Any such modification 
or amendment shall enter into force when the depositary-
•Government has received notice from all such Contracting Parties 
that they have ratified it. 

(b) Such modification or amendment shall thereafter 
enter into force as to any other Contracting Party when notice •. 
of ratification by it has been received by the depositary 
Government. Any such Contracting Party from which no notice 
of ratification is received within a period of two years from 
the date of entry into force of the modification or amendment 
in accordance with the provisions of subparagraph 1 (a) of this 
Article stiall be deemed to have withdrawn from the present 
Treaty on the date of the expiration of such period. 

2. - (a) If after the expiration of thirty years from the 
date of entry into force of the -present Treaty, any' of the 
Contracting Parties whose representat»ives are entitled to. 
participate in the meetings provided for under Article IX sd 
requests by a communication addres'sed to the depositary 
Government, a Conference of all the Contracting Parties -shall 
be held as ̂ oon as practicable to review the operation of the 
Treaty. 
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(b) Any modification o)r amendment to the present Treaty 
which is approved at such a^Conference by a majority o'f the 
Cb-ntracting Parties .there represented, including a majority of 
those whose representatives are entitled to participate in 
the meetings provided\*or under Article IX,. shall %>e com­
municated by the depositary Government to all the Contracting 
Parties immediately after the termination of the Conference 
and shall enter into force in accordance with the provisions 
of-paragraph 1 of the present Article. 

'(c) If any such modification or amendment has not entered 
into force in accordance with the provisions of subparagraph 1 
(a) of1- this Article within a^eriod of two years after the 
date of its communication to all the Contracting Parties,.any 
Contracting Party may at any time after the expiration of that 
period give notice to the depositary Government of its with­
drawal from the present Treaty; and such withdrawal shall take 
effect two years after the receipt of the notice by the 
depositary Government.' 

Article XIII 

1„ The present Treaty shall be subject to ratification 
by the signatory States. It shall be open for accession by any 
State which is a Member of the United Nations, or by any other 
State which may be invited to accede to the Treaty with the 
consent of all the Contractln-g- Parties whose representatives 
are entitled to participate in the meetings provided for under 
Article IX of the Treaty. 

2. Ratificatlfbn of or accession to the prese-rrt Treaty shal 
be effected by each State in accordance with its constitutional 
processes."1 ^ I *— 

3. Instruments of ratification and instruments of ac­
cession shall.be deposited with the Government of the United 
States of America, hereby designated as the depositary Govern­
ment, fl 

4. The depositary Government shall inform all signatory 
and acceding States of the date of each deposit of an in­
strument of ratification or accession, and the (elate of entry 
into force of the Treaty and of any modification or amendment 
thereto. -" 

5. Upon the deposit of instruments of ratification by all 
the signatory States, the present /Treaty shall enter into 
force for those States and for States which have deposited in­
struments of accession. Thereafter the Treaty shall^enter 
into force for any acceding State-upon the deposit of its 
instrument of accession. / , 

y / 
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6. The present-Treaty shall be registered by the 
depositary Government pursuant to Article 102 of the Charter 
of the, United Nations. -* 

Article .XrV • " * " * • * . " 
1 

The present Treaty, done in English, French" Russian, 
and Spanish languages, each version being equally authentic, 
shall be deposited in the; archives of the Government of_the 
Uniterf""States of America,, which shall transmit duly certified 
.copies thereof to the Governments of the signatory and 
acceding States. 

In witness whereof, the undersigned Plenipotentiaries, 
duly authorized, have signed the present Treaty. 

Done at Washington this first day of December one 
thousand nine hundred and fifty-nine. 

< - \ 
j 
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APPENDIX D 

TREATY ON PRINCIPLES GOVERNING THE ACTIVITIES OF STATES IN THE 

EXPLORATION AND USJE OF OUTER SPACE, INCLUDING THE MOON* AND 

OTHER^CELESTIAL BODIES 

The States' Parties to this Treaty, 

v Inspired-by the great prospects opening up before man­
kind as a result of man's entry into outer space, 

Recognizing the common interest of all mankind in the 
progress of the exploration and use of outer*' space for peace­
ful purposes, 

Believing that the expl.oration and use of outer space 
should be carried on for the benefit of all peoples irrespective 
of the degree of their economic or scientific development , 

» 

Desiring to contribute to broad international co­
operation in, the scientific as well as the legal aspects of the 
exploration and use of outer space for peaceful purposes, 

Believing>that such co-operation will contribute to the 
development of mutual understanding to the strengthening of 
friendly, relations between States and peoples, 

Recalling resolution 196,2 (XVIII), entitled "Declaration 
of Legal Principles Governing the Activities of States in the 
Exploration and Use of Outer Space", which was adopted un­
animously "by the United Nations General Assembly on 13 December 
196 3, - / , ,—-~^ _-' 

' 'Recalling resolution 1884 HjXVIII), calling upon States to 
refrain' from placing in orbit abound the earth any objects 
carrying nuclear weapons or any o.ther kinds of weapons bf mass 
destruction or from installing such weapons on celestial bodies, 
which as.adopted unanimously by the United Nations Ceneral 
Assembly on 17 Octobet 196 3, • 

Taking account of United Na.tions General Assembly re­
solution 110 (II) of 3 November 1947, which condemned pro­
paganda designed or likely to provoke or encourage any threat 
to the peace," breach of the peace or act of aggression,, and 
considering that the aforementioned resolution Is applicable to 
outer space, ' * 
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* 
Convinofed that a Treaty on Principles Governing the 

Activities of States- in the Exploration and Use of Outer 
Space, including .the Moon and Other Celestial Bodies, will 
further the Purposes and Principles of the Charter of the 
United Nations , 

• Have agreed on the following: -

Article I " , K 

' The exploration and use of outer space, including the 
moon and other celestial bodies, shall be carried out for the 
benefit and in the interests of all countries, irrespective 
of their degree of economic or scientific development, and 
shall be the province of a-1 mankind. 

Outer space, including thê n/oon and other celestial 
bodies, shall.be free for exploration and use by all States 

,_ without discrimination of any kind, on a basis of equality and 
, in accordance with international law, and there shall be free 

access to all areas of celestial bodies. 
.[ 

• . There shall be fre.edom of scientific investigation in 
outer space, including the moon and"other celestial bodies, 
and States shall.facilitate and encoura-ge international co­
operation in such invest i'gation . 

' Article II 

Oufer space, including the moon and other celestial bodies, 
/ i,s not subject to national appropriation by claim of sovereignty, 

by peans of use or occupation, or by any other means. 

Article III 

7 States Parties to the Treaty shall carry on activities- in 
the exploration and use of outer space, including the moon and 
othe*r celestial bodies, in accordance with international law, 
including the Charter of the^ United Nations, in the interest of 
maintaining international peace and security and promoting 
international co-operation and understanding. 

Article IV 

-• States Parties to the Treaty undertake not to place in 
orhit around the earth any objects carrying nuclear weapons or 
any other kinds of weapons of mass destruction, instal such 
weapons on celestial bodies, or station such weapons in outer 
space in any other manner. . 

/• 

The moon and other celestial bodies shall be use-d by all 

i 
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r • «> 
States Parties to the Treaty exclusively for peaceful purposes. 

• The establishment of military bases, installations and 
' fortificatiens, the testing of any type pf weapons and the conduct 
of military manoeuvres- on celestial bodies shall be forbidden. 
The use 'of military personnel for scientific research or for __ -
any.other peaceful, purposes shall not-be prohibited. The use 
of an^equipment or facility necessary for peaceful exploration 
of the 'moon and other celestial bodies shall also not be pro-^ 
hibited. ".' . *-

Article V . ' ' , 

States Parties to the Treaty shall regard -astronaut's as " 
envoys.of mankind in outer space and shall render to them all 
possible assistance in the event of accident, distress, or 
<§Jmergency landing on the territory of another State Party or on 
the high seas. When astronauts make such a lapding, they shall ' 
be safely and promptly returned to the State ojf registry pf 
their space vehicle. 

In carrying on activities in outer space and on celestial 
bodies, the astronauts of one State Party shall render all 
possible ̂ assistance to the astronauts of other States Parties. 

States Parties to the Treaty shall immediately inform the 
other States Parties to the Treaty or the Secretary-General of 
the. United Nations of any phenomena they discover in outer 
space, including the moon and other celestial bodies, which 
could constitute a danger to.the life or health of astronauts. 

Article VI •'» * 
0 

States Parties to the Treaty shali bear international 
responsibility for national activities in outer space, in­
cluding the moon and other celestial bodies, whether such 
activities are carried On by governmental agencies.or by non­
governmental entities,, and for assuring that national- activities 
are carried out in-.conformity with the provisions set forth 
in the present Treaty. The activities of non-.governm^ntal. 
entities in outer space, including the moon and other celestial 
bodies, shall require authorization and continuing supervision 
by%the appropriate State Party to the Treaty. When 'activities 
are carried on in outer space, including the moon and other 
celestial bodies, by an international organization, responsibility 
for compliance with this Treaty shall be borne both by the inter­
national organization and by the States Parties to the Treaty 
participating in such organization. , ' 

Article VII „ 

Each State Party, to the Treaty that launches or procures 
the landing of an object into-outer space, including the moon 
and other celestial bodies, and. each State Party from whose 
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territory or facility an* object is launched, is internationally 
liable for damage to another State Party to the Treaty or to 
its natural' or juridical persons by such objects or its com­
ponent parts on the Earth, in air.space or in outer space, 
including the moon.and other celestial bodies. 

Article VIII 

A State Party to the Treaty on whose registry an object 
launched Into outer space is carried shall retain jurisdiction 
arid control over such Object, and over any personnel thereof, 
while in outer space or on a celestial body. Ownership of 
Objects laundhed into outer space, including objects landed 
or constructed on a celestial body, and of their-component 
parts-, is-not affected by their presence in( outer space or on 
a celestial body or by their return to the Earth. Such objects 
or component parts found beyond the limits of the State Party 
to the Treaty on whose registry they are carried shall be re­
turned to t-hafState Party, which shall, upon request, furnis'h 
identifying data prior to their return. 

Article IX 

In the exploration and use of outer space, including the 
moon and. other celestial bodies, States Parties to the Treaty 
shall be guided by the principle of co-operation' and mutual 
assistance and shall conduct all their activities in outer 
!$pace, including the mOon'and other celestial bodies, with due 
regard t̂p the corresponding interests of all other States 
Parties to the Treaty:., States Parties^to the'Treaty shall 
pursue studies of outer space, including the moon and other 
celestial bodies, and conduct exploration of them so as to 
avoid th-eir harmful contamination' and also adverse changes in 
the environment of the Earth resulting from the introduction of 
extraterrestrial matter and, where necessary, shall adopt ap­
propriate measures for this purpose. ' I,f a State Party to the 
Treaty has reason to believe that an activity or experiment 
planned by it or its nationals in outer space, including the 
moon-and other celestial bodies, would cause potentially 
harmful interference with activities of other States Parties 
in the peaceful exploration and use of outer space, including 
the moon and other celestial bodies, it shall undertake ap­
propriate international consultations before proceeding witho 
any such activity or experiment. A Stat-ê sParty to the Treaty 
which has reason to believe that an activity or experiment 
planned by another State Party in outer space, including the 
moon and other celestial bodies, would cause potentially harmful 
interference with activities in the peaceful exploration and 
use of outer sf»ace, including the moon and other celestial 
bodies, may_ request consultation concerning the activity or 
experiment. 
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Article X 

In order to promote international co-operation in the ex-
'ploration and use of outer space, including the moon and other 
celestial bodies^ in conformity with the purposes of this 
Treaty, the States Parties to the Treaty shall consider on a 
basis of equality any requests by other States Parties to the 
Treaty to be afforded an opportunity to observe the flight of 
space objects launched bythose States. 

' The nature of such an opportunity for observation and the 
conditions under which it coutd^be afforded shall be deter­
mined by agreement between the States concerned. 

Article XI 

In order to promote international co-operation in the 
peaceful exploration and use of outer space, States Parties 
to the Treaty conducting activities in outer space, including 
the mopn and other celestial bodies, agree to inform the 
Secretary-G^ieral of the United Nations as well as the public and 
the internaiYonal scientific community, to frhe greatest extent 
feasible and practicable, of the nature, conduct, locations and 
results of such activities .̂ /O-n receiving the said information, 
the Secretary-General of the United Nations should be prepared 
to disseminate it immediately arid effectively. 

Article XIB 

All stations, installations, equipment and space vehicles 
on the moon and othe^ celestial bodies shall be open to re­
presentatives of other States Parties to the Treaty on a basis 
of reciprocity. Such representatives :s-h-arll give reasonable # 
advance notice of a projectes visit, in order that appropriate 
consultations may be held and that maximum precautions may be 
taken to assure safety and to avoid interference with normal 
operations in'the facility' to be visited,. 

Article 

The/provisions of this Treaty shall apply to the activities 
of States rarties to the Treaty in the exploration and use of 
outer space, ̂Micluding the moon and other celestial bodies, 
whether such activities are carried on by a single State, Party 
to the Treaty p? jointly with other States, including cases 
where they are carried on within the framework of international 
inter-'governmental organization. 

Any practical questions arising in connexion with 
activities carried on by international inter-governmental 
organizations in the exploration and use of outer space, in­
cluding the moon and other celestial bodies, shall be resolved 
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by the States P/ar̂ ies to the Treaty either with the appropriate 
international organization or with one or more States members 
of that international organization, whiclVare Parties to this 
Treaty. 

Article XIV 

1. This Treaty shall be open to all States for signature. 
Any State which does not sign this Treaty'before its entry 
into force in accordance with paragraph 3 of this Article may 
accede to it at any time. 

2. -This Treaty shall be subject to ratification by 
signatory States, Inlftruirents of ratification and instruments 
of accession shall be deposited w_ith the Governments of the 
United Kjfigdom of Great Britain and. Northern Ireland, the Union 
of Soviet Socialist Republics and the United States of America, 
which.areXJrereby designated the Depositary Governments. 

3. This Treaty shall enter into force upon the deposit 
of instruments of ratification by five Governments including the 
Governments designated as Depositary Governments under this 
Treaty. 

4. For States whose instruments of ratification or 
accession are deposited subsequent to the entry into force of 
this Treaty, it shall enter into force on the date of the 
deposit of their instruments of ratification or accession. 

5. The Depositary Governments shall promptly inform all 
signatory and acceding States of the date of each .signature, 
the date of .deposit of each instrument of-, ratification of and 
accession to this* .Treaty, the date of its entry into force and 
other notices. 

6. This Treaty shall b'e registered by the Depositary 
Governments pursuant to- Article 102 of the Charter of the 
United Nations. 

Article XV 

Any State Party to the Treaty may propose amendments to 
this Treaty. Amendments shall enter into force for each State 
Party to the Treaty accepting the amendments upon their 
acceptance by a majority of the1 States Parties to the Treaty 
and thereafter for each remaining State Party to the Treaty on 
the date of acceptance by it. '. 

Article! XVI 
i 

" Any,- state Party to the Treaty may give notice .of its 
withdrawal from the Treaty one year after its entry into force 
by written notification to the Depositary Governments. Such 
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ithdrawal shall take effe'ct one year from the date of receipt 
of this notification. '-/* 

Article XVII 

This Treaty, of which the English, Russian, French, 
Spanish and Chinese texts are equally authentic", shall be de­
posited in the- archives of<the Depositary Governments. Duly 
certified copies of this Treaty shall be transmitted by the 
Depositary Governments to the Governments of the signatory and 
acceding States. 

In witness whereof, the undersigned, duly authorized, 
have signed this Treaty. 

Done in triplitate, at the cities of London, Moscow and 
Washinton, the twenty-seventh day of January, one thousand nine 
hundred and sixty-seven. ^ 
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