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TR  ABSTRACT - ¢ . ,

- T, . N - « : - ¢
o o - -, - ‘ k¢
. The Third United Nations Conference on the Law of the
. ¢ Sea (UNCLOS-III) is . the first Conference to.deal diréctly with-
.= .a comprehensive body of ocean-related 1ssue% and .at.the same
" 'time, 1nd1rectly.y1tb almost all the crisis areas of today s
~world. It-is an effort to redress the existing jnequitable T
.. .economic order of the world. The Third World, which sees
S7 UNCLOSJIII as the only hope of securing justige, is.struggling '
.- hard to reach an agreement of an exploitation’ system for seabed
"§: . resources, which could help thelr poor and vulnerable economles
ZTOW .\ Lo ~ o
The growing: 1mportance of the seabed mlneral resources
was first expressed in the year 1967. The U.N. General. Assembly,/r
thereafter, readizing the importance of the issue, established
—the Seabed Committee, to work on the~problem.’ Then fifding 1t
d ficult to resolve the issue at the Seabeé Commiftee, the
Third U ‘N, Conference on the Law of the Sea was convened in.
1973, UNCLOS-III, in this periqd dealt with all possible issues
related to the seas, and it hasqéucceeded in resolving mqst of
these issues. *This. Conference-has also 'succeeded 1n'mode111ng
. the ' '""common heratage” concept as a new international legal .
concept. - Qv y . .
. .o ,

-

These years of UNCLO& II1I have. demons&rated that the’

-pattern of the settfgment‘of 1ssues related to the .deep ocean-
beg and mining - is likely to have dn economic impact on two
decades of this century as well as the next centuryl”'The
process.by which the exploitation system,is developed and the«
system.itself are likely-to influence the- -new world order inw,

+ £oUur ways: byxcontr1but1hg to thé conceptiof equitable re- G
distribution- between developed and develqplng countries; by .
supplying the world resource demand; by establishing an inter- =
national management system and by cultlvatlng a new pybcess

of develbpirg international law. ) .

) _ . Se
L} Vo

‘. . ' . t N b » ’ ' U ~ .'
. This thesis examines the prospects of' the regime of
deep ocean mining and the areas it will influence, by esta-

blishing a new precedent > a new kind ° of 1nternat10na1 manage -

. ment for. international paces. \
s P . "
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I:1. Res Nullius v. Res Communis .t ]
o2 . .t . I ¢ ~
I:1:34 Introduction. s ‘ . B
/ » . ‘ ’ .

’

.Since the beginhing'%f the sedondjceptury, tﬁe.
status of the sea has élways.been debayeéﬁle. ‘Yef, gener-
ally, two concepts of property law of the Roman Civil.Law
wére applied to regulate and lay ‘claims on sea, namely,

?

res nullius and fés communis . The concept of res nulllus

‘meant” a thing which has had no owner, or whlch has been
abandgned by its owner, Roman law further says, ‘a thing _

abandoned by its owne is'asamuch res*nullius® as if it

-

never belonged to anyone. The first possessor of such

a thing bécomes the owner; res aullius naturaliter fit «-

primi occupantis. Hence the Roman Law meant that the,

thing .(res), if placed in the hullius category, could

be ,seized or enclosed by anyone, and ‘the first possessor
.gets the owgership rights.’* By res-communis,\3 Roman
N L™
- - * - . l
Law meant those things such as light, air and sea which,

though they can be epjoyed and used by evéryone, cdnnot

v»be exc1u51ve1y

ndHWholly appropriated. -

-
- o

) .
'I:1:ii. From Marcianus to Justihian.
[y -, L}

v : » ' 2 : }W

N

The text of the Qurlst MaTc1anus preserved in

» u

the Digest of Justinian, 1is the first- formal~pronouncement

. 3

*
o« »
AY

r
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on the legal status of the sea and on the right of men to

L L4 . . -

y
use the sea™and ixs,products.4 The concept of the "freedom

o¥\the seas" .or the Mare Liberum, was brought into belng
)

prabably as early as the flrst or second century A.D., ]

by the jurist Marcianus.. For the first time, Marciqnus,

- ot

in his text, refers to the sea and its coasts, and writes

-~
‘

that they are commop to all men:® So it was from the

»

classical legal thought of Greeks and Romans that a concept
of the sea fi}st émerged. The Greeks had ng formal legal
doctrine for the status othHe'se;; but they regarded it
as freé for the use of all men and its produce as available
to all.7 Simiiérly, p}ior to the'sixth cenfh&y, the Romans
had no codjfied law concernlng the status of th@ sea, but
did accept the doctrlne of the common rlg%t of all men gto

enjoy free use of thg Sea and its produce.8 Anc1ent

. . . . . x,
Roman jurists referred to-''oceans, air and light" and

"
-

. . o .9 :
classified them as res ‘communis. ¢

W'-—s‘, /}'\'1. ¢ . ,‘\\ B ‘..‘ R
7

. . - . Me 0
N . SaT e
Justinian's Digest, which is a cpmpllatﬂ@n of

the writings of Paul, Gaius and Ulplan Cpntalﬁa edicts

aV1gat10n ""The Roman
f

the wgrk of compllat on

relating'tq maritime commerce and

Law outsida\of the digest b

I'4

Y , /
undertaken by order of the Emperor Justinian, is .Ssilent

as the Greek law upon the subject of the status of the

sea:"lo‘ Res communis, though bresént‘in Gadius, "is 1in
11

an underdeveloped form. Thg things réferred to by

By



\

Gaius are '"incapable of becoming the object of private

~

p?épgrty, by natural law.' They may be used by everyoﬁe

under.the ius gentium "Gaius also seems to know a concept

og‘reé nullius Ruman1 iuris Qf:thlngs which may be approp-

. xlated but which are for thg time being w1thout an owner,
N such as wild beasts, birds and fish. 12

4 - (- '

The Digest of Justinian in. 529 A.D. produced -
the first codified law of the sea. A hinor‘segment of .

-

*

» the code classifies the sea as res communis, that.is, .

. falllng among those things which are opened to the use

-

of all men and owned by ane It is important to note
| ]

- that this is a distinct classification ‘from that Jf

=

res‘publica,13 which encompasses those things commonly
h .

£l

used but owned by the state from that of res nullius
AN

which includes those things ownef‘by‘none but subject

_t
to posse551on by appropriation. 14 However, none of these

wrltlngs refers to the actusgl status of the sea and

Vd
>

‘seabed. g
g 7}
o, . ¢ -,
: - The conceptual analysis of the Roman property
lawyers was initially'regar(eq as more significant than,
the practices of the'-then'maritime powers. THe tests-of

the Institutes and Digest, which state the Roman law’ ,

.
o A /
.
. '
'

®"




\k-‘

"discussed by Justinian..’

“doctrine regarding the 'sea, are but a. concise little.

body of law which states in unambiguous terms the position
y g .

"of Roman jun%;prudence. This gets clear by the examination

Rk ;
of the views eﬁkélassicag Roman jugists, which was rightly

-
€ o~

v » =

-

o

AéEording@%o Justinian, Ulpian declares the
Fing )

sea to be open to evetybody byhnature: mari quod matura .-

15

Grotius, 'in . his Mare Liberum, says

’

omnibus potet.

that -Ulpian claimed, "'Nature has made neither sun nor .
’ . * ~
air nor waves private property,’ they are public gifts."

He further says that 'they are by nature things*‘open ta

16

the use of all." Celsus lays down the doctrine that

- -

Maris communem usum omnibus Romanibus, utaeries, that
lo
>

Celsuskfufthpr'says, by drawing a sharp distinction between

<

is, the sea is like air and thus common to all men.

the shores of the sea and the sea itéélT, that ''Roman

hi ]

people could occupy [shores] in such a way that their

common use was nat hamperéd, and the sea shall retain its
18 . .

primitive nature." Placentibus alsqQ agrees to the res

) I3 . .
'communis.Etatus of the sea and sgys: 'the sea [is] a thing

\

so clearly common to all that it can not be the'pfopergy

18a

of anyone save God," Johannes Faber also agrees with

the frééﬂBm of the seai and says ''that the sea has been

B N .)v.
left sui iuris, afnd remains in,the primitive condition
19

-

where aIl things were commor."

»
=

L
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-
-

%

Paulus according to Justinian, éroups shores £

{‘ -

20 21
(litora) with pub11c places (loé; publica), though he

does not call the shore either public or common.22 Further

Paulus avoided the expre551ons res communis and res publlca,

~A
and said '"the thing which belongs to no one is everybody's

property by the law, of natlons (""nullius sunt, sed iure
At 23

gentium omnibus -vacant™). Justlnlan hlmsezf says that
Ly

\
- «

the sea is common to all by ius naturale and then Justinian

-

further says that the use of the shore of the sea is public
NN . Xy . . ¢
by. the ius gentium just as that of ‘the sea. And yet, when

he says 'that thé sea was common to.all, he also refers to
the shore‘.24 Here it 1is ia}efesfing to note that Marcianus
also refers to the sea shore. Some of the Roman jurists

.
who described sea as public, perhaps, never meant that the
sea was State pnoperty;26:instead; arguably, they meant the
"thingsgcommon t6é all" and not the subject of property to
all.

To sum up, we find that Gaius described the sea

A ¢ P

as res nullius, dsserting that it belonged to the, first .

occupant. 27 A modern wrlter observeé*that "Gaius took no
&3 .

7
notice at all of" the sea but treatedvflsh as res nu111us n28
s flk N -~
Still another writer comments that "Gaius had a leaning
p .

to inclusion undér the class res nullius of‘eve;ytéing
' 29
1"

Ce sus
&Q“ 1{, .

articulated the thesls»of the free uses of the séas Qus- ‘

o

which had not an individual owner or owners.

. Ctn 1:
v N 1e3
~ ~‘ . ) 4‘.‘

~ .
‘c--’

25

~

-




tinian, taking-over his proposition, fabricated and

enunciated in his ‘Institutes the 'classical assumption",
) . . ’

-~

~

maris communem usum omnibus hominibus;. that is, that
the sea and its shores rank among the things common to

all' and that fhé sea is open to public use and is nobody's

50

property. " Apart from Celsus. and Justinian, Marcianus,

Paulus and Ulpian also observed that the "sea was not only
owned by no one but, like the air, was incapable of ,

-appropri&tfon, and thus res‘communis.31 The only Suppor-

)+ -

ter of the view of Gaius was, perBaps, Neratius, who

s
""also treats it as.a sort of res nullius."32

y

.

I:1:1ii. The Doct;iﬂés of res nullius and ré£_communis

as Embodied in the Theories of Mare Libeérum and of Mare
.. N o
Clausum. ‘ . . ) -

4

A. "Mare LiBerum.sj_-

«

The defence of the '"freedom of the seas' is

distinct from the classical concept of res communis. Itd“.p

.i's not a reproduction of the text$s of Roman law which very

L4

briefly cover the issue of res communis as a small fragment
-

of a larger schéme of law.

R

f A

’
]

The concept of the freedom of, the seas had

been discussed long before” the publicatipn of Grotiys'

/ -

Mare. Liberum, as has.been noted. However, it is true

%

’
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that Grotius' Mare Liberum, which:was addressed to- "the

7

rulers and to the free and 1ndependent nations of Chrlsten-

f

dom,” has been regarded as the most 1mportant of all,

though before the opening of the seventeenth century,

Mare Liberum had its protagonists. This was consldered
to be of great importance becayse, by the time of Grotius,
a great extension’ aof commercial enterprise was taking

place. ThlS new development was well represented b %

v

Grotiusg' the51s._ The recognised substance of "the Grotian

thesis was that the: sea was free for all mankind.. This

.

was based on two main grounds: the law of nature and

the necessity of the human community. T

» A

Grotius, in support of "his arguments, validly .

1)

.says that: .

.-As there are some things which every man enjoys
in common with all other men, and.as there
are other things Wthh are dlstlnctly his
and belong to no-one else, just % has nature
willed that some of the things which she has
created ' for the use of manKindremain common
to all, and that others through the industry
and labour of each man become his own. 3

34

f

- »

He intends here that the product of nature can only become
property of a man by way of intervention of a man's e
deed. His reasoning fu;thet was that as nature itself
does‘not_give a property to someone by itself, tﬁerefore
preperty does not‘eccur,tunless by occupation. He further

.

sa‘: ‘that before occupation can take place, one must have

1




™~

the right to occupy. He observes here, that by nature
all men have this rlght equal from one to another., His
1ntent10n here is to.say that a thing whick had not yet
been occupied is common and open equally. to all.

Grotius At another poimts says that:

All ' property is grounded upon-occupation which
re’quires that .moveables shall be seized and
immoveables shall be enclosed; whatever
therefore cannot be seized or enclosed is
incapable of being made a subject of property.
’ The vagrant wakes of the ocean are thus -

) necessarily free. - The right of occupation,
again rests upon the fact that most things -
become exhausted by promlscuous use and that .
appropriation consequently is the condition
of their,utility to human beings. But thds -
. is not the case with the sea; it can be o

~exhausted neither by naV1gat10n nor by .°

. flshang that is to say in neither of the two
ways in which it can be ‘used. »
.8 - 35

~ ” v

The basis of these arguments as stated by Grotius is:

2

¢

The law by which our case must be ‘decided is
not difficult to find seeing that it is the same
among all nations, and it is easy to under-
stand, seeing that it is innate in every indiv-
idual and implanted in hxs mind. ..For it is
‘a law derived from nature, the common mother
of us all. , —

36 . 0

For this he takes a stand and says:

. . oo N -
I shall base my argument on the following

most specific unimpeachable axiom qf thé Law

of Nations, called a prlmary or first prin- .,

ciple, the spirit of which is sedf-evident and

immutable, to ,wit: Every nation is free .to ’

travel to every other nation, and to, trade’

it. . ' ;

37. . .

- - °
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So
L3

Grotlus then trles to derlhe\tgo conclu51ons .

-

»from his ear11er reaSOnlngs and says ”that which cqnnot

be occupied, or which has nevef been 0ccup1ed cannot

be the property ‘of anyong, betause all property has

‘ariSen from occupatlon" and "all that whlch has been

so constrfuted by nature that although serv1ng ‘some one

¥ . .
person it 'still suffices for'the gommon use of all-other
$ ’ . - . ' <
persons, it is today and ought in perpetuity to remain

~ ~

in the same condition as. when it .was €irst created by
n38

nature Here Grotius seems to tw1st his logic by

it should st111 remain frei;fﬁr all to 0ccupy, as all k:-

-

- occupations have been made. Therefore it- is st111 capable

of occupatlén by the’ flrst man who effecqﬁ his occupatlon

-~

on 1t,iand the thmng‘w111 become his property. But - .

why Grotius said that if a thing which had not yet been-
[y , ®

occupied should fremain free for all and,. therefore ceased .

to be capable of belng occupled is unclear Is it because

of - ;ts communal character or ut111ty7 If it s, then, -

perhaps, all things which9have‘communal:oharagter should
° - ! .' . > —'\.
not be capable of possession gt all. This', to me, is

certainly not the case. Modern international law does

E2EEN

‘not support'Grotius[ assertion im this case. The only

condition for occupation in modern internatiomal law is

. ’ i
‘
. . ¢ 4
! s , 8

v

‘saylng "if a thlng is ngt yetggccupled by someone" logl/ally, .




-

that.'the occupled terrltory must haviabeen terra nu111us ’

-

and that the occupatlon must have been real or 'effective' 139
w
- ~—~ »
. v , - N —~—
. P - ‘a
. "Now Grotius, 1n another argument, says that
one can only naturally occupy something by a '"Holding fast
. K - ~— u
- ) . . : Lo &
of a physical thing", and in order:to be "able to hold
fast, the thing must have 1imit.ﬂ§o One cannot hold ' . s )
B o a N /4

a 11m1t1ess thlng Therefore one ‘can _occupy only a corpor-

_ea} thlng, ‘a thlng.w1th a phySLCal limit. And he further L

sax&f}hatxun aU.thugs}wwethls,klnd of limit, ﬁor'instance;*

41 ) : .,

the air". For Grotius, the sea is also a.1imitie§s

thing. Its .liquid nature cannot e occupied because

"

i

there, is no,parf of the se*>which can be walked upon."'42

) -~

*And its limitless character makes it impossible to occupy

t and therefore it cannot be -possessed. In Grotius' .. "
. . 2

* own words,

’ -

) : But it is the nature of liquids to_be limited ..
by some thi close, and'accordingly liquids
t cannot be pghssessed except by means of that
@ whereby they fre limited, as wines 1is possesséd -
-* by means of a vessel, rivers by méans of -their
: banks. Therefore,'an unlimited:liquid i% not
. . to be ‘possessed.” But of such a character of the
sea. g .
43, ¢ -

[y

.50 since the sea cannot be-put into a container, Grotius

- concludes, the sea therefore cannot be possessed.

0

. ’ AT
\

N

" To conclude, aecording to Grotius, "neither a -

nation ndor an “individual can ‘eStablish aﬂ(\righg of private - ’

M - PO




-

meant ''res communis'',.
7 " '3

’-

owhérship over the sea itself (except inlets,of the sea)

. ) ~, _ - ) ) . .
inasmuch as its occupation is not. permissible either by

nature or on grounds of public‘utility.44‘

} . ' !

Neverthgless,
%

Grotius reco nised,tha% a part of the sea can be ossessed,45
- g p P p

N

Gro%ius also conceded that a state may exercise fhé right
of jufisdic£ion on a sea, but this right has .nothing to
do with the right of property.4§' He -clqrifieg.this, by
quotingCicero, and says thé%,seas "'seem to have beeﬂ

created by nature for common use' because, they are '"not -

i’

. ¥
susceptible of occupation and second that its comman’
. LS

use is destined for all me‘n.”47 He further goes on to

> ’

sayythat sea di's a "common property for common benefit"

48

and it '"is the common property of all" and by this he

. It was the call Q§ Grotius - "Arise, O nation

-

unconquered on the sea, and fight boldly, net for your

own liberty, but fog that of the hﬁhén rac¢;49'- which,

perhaps, excited the British rulers and writers amd led to

-

the publication of Welwod's Abridgement o6f All Sea Laws
/ -

- N

/V M . -
in 1613. This was answered b§§Grbtius some time later but
Co . L
his answer was not published for a long timeg.50 Welwood's

work was followed by_Ehe monumentgl,work of John Selden,
' ‘ s {: )

.
Mare Clausum.
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14

- v -

B. Mare Clausum. e ’

.

v

The publiéation of Mare Libenhm in 1608 raised
« ) -

some anxieties in England, because England was claiming

sovereignty over the British seas. The first reply to Mare
. S =
g {
Liberum came’from William Welwood, a, Scettish lawyer, though

Welwood had alreadyipubli§hqd a treatise on the sea law$

of Scotland '"which is believed to be the earliest regular - .
- & ' '

work on maritimey jurisprudence printed in Br1ta1n.|"51

Later in 1613, Welwood added a chapter, '"Of the Community

and Property ofs the Seas'. This chapter #as his reply to

‘

Mare Liberf{un. It is*surprising to note here that although

“

Mare Liberum was directed towards the rulers of Spain and
~

Portugal, the immediate and most serious reaction came from

Eng}and. Welwod in~his\Apridgement, attacked the Mare

Liberum saying that it was a '"ridiculous pretence" and
I .. - .
"a very pretence; and se much the more to bee suspe%ted as

a drift against our,undoubted right and.pfoperty of fishing.

54

on this side of the seas.' In Dé Dominio Maris Welwood

@

took the posrtion:that a'distinc%i:n should be drawn between

4

the 1iberty'of na;igation aﬂd the 1liberty of fishing. The

"
g¢oastal sea, he argued, was subject to the jurisdiction of
the neighbouring state, specially'in matters related to

fishing, but the\watérs'beyond were open to all nations,.

.

H

without discriﬁination, for;sall uses. Welwood's position
seems entirely consistent with the overall rationale of t&é

S ’ . 2 s

»

v .
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g J
. Lo - 14 -

new law of theqsea}'é distant antecedent of the 12-mile

Ay

"exclusive fishing zone which emerged in customary inter,
- ~ . 1

L4 .

national law ir the 1960s, and even of the recent 200-mile

. . . 5
~eXclusive economic zone. ..5

However,- Welwood's argument that
the British Seas were the property of England;*because God

has given them to ‘it for its own use, has drawn the retort

" ‘. . -
» ‘that "if a priyate man, who has only respect for his private

”

in;erésts, has been granted by God the right to take advant-

agexout of natuye, ﬁhy not also the ruler who has the in-

terest of the community in his mind, and the céﬁacity to
4

4

protect and to conservée the sea for the use of the people?"56

4 ]

, Perhaps, in his question, he overlooks the fact that the

""community'" to wﬂich Grotius refers is the world conmmunity
.and ﬂﬁt the community of one single state. His vision of
éommunity, hefé; arguably, is t©o narrow, for he ‘tries to
confine the coﬁmunity to one state and ignores the fact that
"Prince" of a state is not "Prince" of the world or world

-

community.

=3
'[ ~

Unlike Grotius, Welwood argued that the develgp- *

‘.

ment of trade and transport on the sea had resulted in. the
necessity that the sea be divided, "a partgfibn in like -

manner. with the- earth". Here Welwood derives support from-’

0

the .Roman law, 4s did Grotius. But in his ''common to all"

»

2

r

v




7

v

. concept of classical Roman law he .overlooks that it was

,copfinedto Romans and was never irtended tb inélude,all

i 5T . A
.mankind. ™" . - e . .
> . " John Selden's famous response to Grotius .o

‘Qas fax: more Vol}xminous than the \york of the other writers.

3

<&, ing to the InterverM®ent.Law."

» .

His Mare Clausum: Of the Dominion or Ownership of the Sea

was written on the instigation of the, then English

as a theoretical reply to the Dutch protest,”i.e. Mare

T e
5% %, 0

e * »

",
Liberums, Like é%ﬁtius, Selden beliewgd that occupation

. . , {
was an important element for possessipn but he argued

that"the law of God, or the divine Oracles of Holy scripture

no8

qd alfow a private Dominion of the Sea, and he supports

LY

his argum%nt by the practices of Roman law.

]

His arguments are mainly historical.. He said, .

L )

kY
1

”a"ﬁrimitive Dominion of the Sea ... is founaed upon such
clear testimonies, out of thé customs of so many fa@dus
Nations both ancient and Modern’ ...-nothing now, I §upbose,
hinder's why wee<may.not dgtermine, that tﬂg_éea is-capable
of hg@inibn as well as the Iand, not only'by the Law -

L

Natural Permissive, but also by the Law both Civil and

Common of divers N:;;?ﬁs, and in many places almost accord- >~

>3 Selden also produced

=
N . N
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.y, ,
the names and arguments of the same learned writers, as

. . !
Grotius did, even better and more convincing. Selden claimed,

assuming those ancient writers had the same view to that
\ ;

of Mare Liberum, "if a diligent survey be made of the

Yaws and customs, the result would be '"far otherwise' than
the opinion of those writers. Selden devoted(his first

book of Mare Clausum to prove this ,point.

£ g
31 3}
S 3"

_* Wlth rega%d to thet ﬂ}ture of the sea as an

. A&

Lv

obstacle to the posse551on of the sea, Selden referred to

rivers and fountains, which are capdble of being possessed

dna"which,/to him, are not esseﬁtially different in liquidity

from the sea. For Selden, there were some inconsistencies

in 6r3tius's theories, particularly he points out the
admission of Grotius that a small part of the ocean can”be

60

possessed. Seldn used this admission to strengthen

‘his arguments and asserted that if a small paft of the sea

oo N [ *

can be possessed, in the same way larger parts can also
Y N ’

. 5

he possessed. ) ~ '

&

Seﬁ?en concludes his book one with the following

*

statement:

.upon due consideration of all those particul-
] | ari\sxhlch hithérto have been produced out of
the stoms of. 30 many Ages and Nations, and
: as well out of the Civil\ds the Common or
. Intervenient Law of most nations, no man (I
sups e) will question but th§t there remain's
not dither in the .Divine, Natural, or of Nations,
L J

ke
(]
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' anythlng which may so oppose \the prixate Domln-
ion thereof, that it’ can not bpee admitted! by
every kind of law, even the mdst approved*

‘ . and so that any k1nd of <« , Séa whatever may
‘ _t by, any sort of law bee capable—o rivate'!
. - ' Dominion. . (
) . , 61 . - ' \ $
» . ’\\
' R ’“ , ' - ! P j .
-t /Zm . Thus Seldentcbngludes that the sea is \
%a . ﬁesﬁnulllus &Wwﬁ/ . ' \ '
o L —_—
- |
7 ..
I:1:iv. Views of Modern Jurists.

%

=

»

t We find from the earlier discussions that the
ﬁistory of legal thought, right from ha551cal Romanists
to the end of«the seventeenth centuey, 1s full of claim$ -
and coun@axclalms to preve the aci;al legal status of the

sea, as ?é% nullius or res communis. Later, in the eight-

' eenth and nineteenth ceﬁtury, however, the thoughts werk
’ chanhed’and were more settled on .the doctrine of res
communis, or freedom of the seas. Modern jurists ?lso’
ggpport' the same view.- Hail, a great'English éﬁtpbrity
’ in this'area,,said "that the key to the devglopmeﬁékof
the .1law s to be sought/in the prihqiple that maritime

bccupation in order to be valid must be effeetive\”62

With-this, Hall intends to differentiate between territorial
waters and high seas for which he supports "“freedom of seas’,

\Fauchille has neatly summed up .the correct doctrine: "The
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high sea does not form part of the territory of any State.

No State can have over it a righf of ownership, sovereignty

-

~ or'jurisdiction.»_ane'can lawfully cyfhn to dictate laws

~

for the high seas.'03

14
L

For Oppenheim, the ocean is res communis, as

the air, and*is free fo; ail, because '"it is the possession
of the entire world;“ However, for him, the coastal State,
for its own self-preservation, should have 'actual maritime
sovereignty: over the inner e:é dsures oft the coasts as . -
w?ll as all parts of the ocean bordering on the land" 6% This
doctrine was further supported and confirmed as a legal -
principle of International Law in 1926’at the Vienna

Conference of International Law®? Finally, thq.Geneya

e .
Conference of 1’95866 confirmed the doctrine of freedom of

seas (res communis) by framing four elements which were to

constitute this doctrine.

I:1:v. Conclusion.

)

-

The recent developments &6f UNCLOS 11197

.

added -new dimensigns to this classical theory by way of

have

dividing hiéh seas into “Seabed of the high seas and super-

adjacent waters. The res communis doctrine still continues

Y
-

‘to be applicable to superjagent waters of'hiéh seas but

-
M
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it is no more-applicable on the sé@bed and its subsoil.

k]
4

This distinction of two parts hasféiven a new status to
the seabed which is ndéw known as the "common heritdge of
. - < .

mankind". This area, thqugh free for all, is now mot
free for exploration and explo?thtion, but shall be sub-

ject to the control of a new-seabed regime to be formed.

]

o

Though many participaﬂts at the Seabed Committee debates

b

and even at UNCLOS III tried to bring in this old.conceﬁt

for seabed regulation,6& however, it is observed that res

9

communis is no more a fit concept for the seabed, and that
the seabed needs to be regulated by a new, precise and
more effective concept, which can demonstrate more clarity

)
in its application of the seabed management. Though we find

that the status of the seabed is very near to res communis,
:"/ - -

yet it is different and not exactly,re§§§ommﬁﬁis, which for

e
"

convenient understanding may be tewrmed quasi res communis.

This is so because of the addition of new elements to the

¥

status of the seabed, such as: common heritage or common

interest or common:property, which perhaps does not fit into

the parameters of res communis. ‘For convenience of understanding
: ‘ é
a close analogy can be drawn with res publica, but net ac-

. . . a s 68
cording to the strict classical sense of res publica.

1 -~

o
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I:2:1. Seabed and Subsoil Resources:‘Early Practices and

\ .

Claims. S ’ ‘
+ i '
‘,:‘,:q . .
o The claims to the continental shelf.are not -
vt “e
uwery old in practice, because such claims were &sserted .

-

only after the realization of its special utility. Though

some writers believe that such assertions were first>made

+ in the sixth centuryhB.C.,69 there were some who claimed

that the sgabed had been in use for'sedentary fishing as

early as 2000 years ago.70 However, it is clear that-in

’ - AL

those cases authority was.asserted only - over the seabed

e

and subsoil and not on the whole sea. No formal iegal

claim up to the end of the eighteenth.century is known

~

to exist. The earliest of such claims to exclusive '‘control

over the seabed resolrces (i.e., pearls and chanks fisheriesj B

was the British Colonial Act of‘1811,.which asserted

dominion over the Ceylon (now Sri Lanka) seabed far beyond
the limits of the three mile territqrialvdéters.71 Tﬁe Brit-
ish Colonial Office,?{ater made similar additiomail régulg'

) & 72 Ce
ations for oqbé? parts of the sea. ,However, some similar

N

. . 2 5 -
and older practices of pearl and chank fishing were observed

in the Persian Gulf, on which the world's richest oriental

pearl fisheries weTquocated,73 A

‘e

<
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. The Cornwali‘Submarine Act of 1958 is’, perhaps, °
best of all eaplier regulations to cite because ‘this clearly

stated that the "minerals won from mines'" which dre '"below
- L J

‘the low water mark under the ‘open sea, adjacent to but
- not being part of the country'", are vested in the British

CroWn, "as part of .the soil and territorial possessions of
3

the Crowh.k‘?4 Sir John ﬁattgson further clarifies @t and

e

says that ''the property in the bed of the sea and not

. \ '
merely sovereignty and jurisdiction over it was vested in
-

75

the Crown. In one of his celebrated writings, Sir Cecil

‘Hurst in 1923 asserted that the Gulf of Mannar and Palk's
Bay would probably be claimed -as part of the national

. i . .
territory and not part of the high seas. Further he con-

tegigg,thap ""the claim gg\fhe ownership of the pearl

’

and chank beds in those gulfs will be based on long usage -

and yncontested enjoyment.”76 ///

- k =—
Fulton in 1911 differentiated between sedentary

LY

and other types of fisheries and wrote: )

. sedentary animals connected with the bottom,
such as oysters, pearl oysters, and coral, which
.are found in the shallow waters, as a rule

and usually near the-coast, have always been
considered as on a different footing from
fisheries or floating fish. They may be very
valuable, are generally restricted in extent,
and are looked upon rather as belonging to the
soil or the bed of the sea rather than to the
high sea itself. This is recognised in municipal
law and internatfonal law also recognises in .

“




certain cases a claim to such. fisheries when
- they extend along the soil under the sea beyond
- the ordinary territorial,limit...
: T 77.
78 '

\

This view is also confirmed by Hurst.

. The British govermment, addressing the ''Con-

4

ference for the Codification of International Law' 1in 1928,

asserted that: ) r

There are certain banks outside the three
/ﬁile limit off the coasts of various British
dependencies on which sedendary fisheries
of oysters, pearls, chanks or bé&ches de fmer
, on .the sea bottom are practiced and which have
. by long usage come to be regarded as the subJect
of occupation and property.
. 79

This assertation was made simultgneously with the claim over

the belt of territorial waters, with the clarification-

. 4
that although it did not lay claim to the high Sseas, the
foregoing answer was not intended to exclude claims to
the sedentary fisheries- he banks. The govermnents of

'India, Australia and New yA and also expressed similar
views. 80 Young points-out that in the beglnnlng such
,clalms by the BrltiSh were based on prescription, which
Were later changed to claims based on properpy—occup;tlon
and appropriation, because of the difficulty in establishing
long historical usage.81 . r : o

The early nineteenth century claim did not use

the term 'continental shelf" because it had not then been
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invented. ""The need to give a special name to the franm

o - #» . .

like rim or margln of the continents with their long‘ ﬁf%
, £
sometlmqeanarrow sogitlmes w1de but hardly ever completely

fa111ng 'shallow-water banks, was flrst (1887) felt by

Hugh' Robert Mill, and for that puxﬁggé}\&gz\notlop ¢continen-
2 Franklfn observes that theré.wers

/ B &
differences in opinions and also in the'terminqidgi used-

tal shelf was used:®

b

so far as the interference of such claims with the freedom

.
-

of the seas was concerned. He further writes that there
. v - . . ” )
were differences in the extent of.claims, because the .

knowledge of the 'seabed resources’aﬁd particutarly of

subsoil resources was meager. Thus in his opinion -19th .,

83. . ' . : et

century clalms were modest. : )

’

A

-

; The fiysp claim ddfing the 20th century to. the ., -
con;}nental shelf resources came frém Portuguese Government

in i910. The year 1916°yitnessed a claim of the "Imperial.

Russian Government, which informed other governments that-
, . o .
she considered the uninhabijted islands, north-of Siberia ’
[ ® &

as an integral part of Russid because they were located

on - and formed a northward extension of the c‘ntlnental

~ platform of Siberla." In 1924, the Ru551an Go ernment

84

reasserted the same claim. Franklin,*rightly questfons: .

"Does this Russian declaration of 1916, reasserte{d in 1924,

represent an-adumbration of the present continental shelf

+ : o

- 4
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doctrine?'" According to him, it does not. He argues . ]

that '"the Russian claim was to islands rather than to the.. : “«
.- . ) ) . & ) / ] N ) . .
of the seabed and subsoil of the continental P

Mouten,

\further says_that "thé basistfer the claim /.
. »

ntinental, shelf theor& but the sector ~ . -

for whom Russian.claims were hased on continental

Al -

He writes this to.contradiék the view of

.
s -
- »

shelf theory.86 . -
: ’ e ) -
{ - A . ) /.
Franklin further strengthens his argument by ‘7/ .
referring to Professor Frangois, who in his report-on the /A ;

.

Law of the. High Seas to the Internatlonal Law Commission ,)

argues that:

—

The rights claimed by the Soviet Union in h\ {J
polar waters should ... be considered in relation

to the theory of sectors ..s The Soviet.

Government has not submitted any c¢laims on the -

basis of the 'continental shelf' theory nor_

has it replied to the claims of other ‘states.

P '

]

*

- , .
- ¢ . , ~

& R . s

/
o

Laktine, a Soviet writer, writing in 1930,

87"

-

. =y

subsequently elaborated the Sovi%t position and confirmed

that the Sowviet clalm was based on the 'sector theory!

‘ -

hnd not)'h the 'cont1nenta1 shelf' thepry.

The event.which might bé considered as an

©
1t

}
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expression! of interest in the resources of the continenta]
K - . <

shelf occurred in 1918 in the United States. It was then

A

- -t
.that an American reported to the U.S. government that oil

»

K

was present in the sub5011 of the Gulf of Mex1co This,
%

‘though not heard immediately, was later considered byRkhe

Amerlcan government, \Keflectlon of which can be se€en ~

in the 1935 Copeland Bill. According to thls bild,
...all the waters and submérged land adjacent
+ to the coast of-Alaska ... and lying within
) . the 1imits of the continental shelf having
a depth of water of 100 fathoms, more or less" |
N ' e 89
was to be within U.S. jurisﬁ}ction. .

-
kN
P ’

United Kingdom .- Venezuela Treaty of 1942

°

-

M » A - 3
. : The first claim by states on the seabed and sub-

v

< s

soil and in clear terms, of '"continental shelf' doctrine

-~
» . -

appeared in_state practice in the treaty of Venezuela and

the Undited Klngdom which delimited the seabed and sub5011

of the Gulf of Parla, 51tuated between Venezu .la and the

lsland.of Trlpldad:QO Though'the.term, "contlnentalashelf?,

was ngt used, there was reference to offshore in%&allations
. h . L
for the drillinfg of petroleum and provisions gssuring
01 .-

a

. The treaty wa§ only to be reg-3

&
~as an annexatlon«carrled out by each of the two §

‘freedom of naﬁigation.

d, a was based on the 1dea that the seabed
Q L]

‘ ‘ E
. . ~dy ’
. . . -
L
=
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is a, res nullius, subjett‘;o occupation. Thus we see %.

~that the evolution of the actual doctrine of continental-

A

‘shelf was embodied in this treaty. However, this was not
as Aimportant as the later proclamatlon of the Unlted States
“of 1945 of Pre51dent Truman, which i$ rlghtly termed in the

¢

legal history of the-sea laws as a "turnlng p01nt”

_ 3
I:2:ii.- The Truman, Proclamation, the Doctrine .of Con'tinental

y . .

’

Shelf and the .State Practices.. ® -

. . * [y
-

>

- On September 28 1945 Unitedfsfétes President

LS

Harry S. Truman 1ssued two proclamatlons one involving

fgb

‘mineral resources of the contﬁnental shel and the other'

]
affectlng flshlng rlghts,g4 thus establishing the real

.beginning of the continental shelf doctrine. The Truman'

Prbcramation was a formidable document,. It laid claim to

1

‘a greater submarlne area than any other clalm in history”

and one wh1ch,,1n-v1ew of the advanced state of technology

B

in the Unlte& States for the recovery of oil from'underseas-
areas géve some prospects of extensifq realizgtion df‘phese
impqrtaﬁt resources. Moreovenkfhe pre@lamation was imporf‘
tant because it rép;esented the first expression éf'a phil-
osophy‘in regard'tdythe_cohtinentgl sﬁeif.

\ \l : " ~




A. " The Truman Proclamation: A Revisit.

)

~ . o K .
The proclamation concerning the continental

- shelf begins with three.introductory recitals declaring

4

-

— [ 4 Y -
(i) a world wide ,emand for new sources of petroleum and

other minerals;-(ii) the existence of those needed resources

under the ce;tiggntal shelf and the technologi®al f¢&as-

ibility 5f their exploitation either now or in the near

. - I ¢
future; and (iii) the need for a netognfﬂéﬁ jurisdiction

over these resources in the interest of their conservation

95 Y

and potential utilisatien. The fourth recital, from

which the legal theory of the proclamation is extracted,

reads:

This assertion is s&bportéd by four arguments:-

-

resources of the subsoil and seabed of/the
continental shelf by the contiguous ndtion
is reasonable and just - .

96 . s

The exercise ¢f jﬁrisdiction over thediptural

(i) The effectiveness of measures to utilize
or conserve ‘these resources would be contin- -
gent upon cooperatlon and protection from the .
shore; )
(ii) The continental shelf may bé regarded as
an extension of the land mass of the coastal
nation afd thus naturally appurtenant to it;

“(iii) These resources frequently form a seaward
extension of a pool or deposit lying-within the

terrltory,‘and
(¥¥) Self-protéction compels the coastal nation

-+ to keep close watch over the activities off its

shores whigh are.of ,the nature necessary foe

" the utilization of these resources.,

97 o
R ' .

Accordmag to ‘Waldock, the first of these argu%ents "in

N

terms of law seems to be a contention that 1t is the .

5 »
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world-wide need for new resources;. that is, from the

néare3t~coasta1 étate which has the possibility of éssum-
ing an effective jurisdiction and therefore of mékihg an
"effective occugaiioﬁ” of the shelf.?‘ The second'argument
seems ts be a geographical doctrine, the third appears
to’Se'a-”partly sﬁecialised géographical ﬁoctrine an&
parfly a elaim to prbtect resources within the United
St§tes which might be tapped from the high Seés.d The
last’argument is$ based on self-protection‘and derives - :
its dbgirinal,bisé from the concepts of contiguous zones

" \N T
and’territorial.v&'atérs.98

e Coming back to the first of these rgcitalsﬁ we

find that the first recital contemplates the emerging

*

\ T
world colmunity perspective. The second recital, like,

the first, also refers to the existence of needed resources

—

and .the availabiiity of technology to exploit them. Implic-
» T . .
ttly) “these conditions weré in terms of world community

perspectives ratﬁer than from the viewpoint eof a single

+

nation. "Thelthird, unlike the previous ones, enunciated
a preference for jurisdiction over these resources, purpor-

ting a-recdgniticn by the world community of the rifght of

the coastal state to the jurisdiction over continental

4

~ shelf resourges. The limits and extent of the juriédiction

.2

area are left undefined, perhaps, for order of preferences



http://might.be

-

in conservation and prudent utilization of resources.995

-

Following these recitals, the proélﬁmation

declares -tiet: .
Having concern for the Urgency of conserving
and prudently utilizing its resources, the
Government of the United.States regards the
natural resources of the subsoil and seabed
of the continental shelf beneath the high seas
but continuous to the coast of the United States
as appurtaining to the United States; subject
v to its jurisdiction and control. The character (/ .
as high.seas of the water above the continental
shelf and the right to free and unimpeded
navigation are in no way thus affected.
o g 100
[ehis The | |
By \this 'the United States declared as its policy that it
regards the “natural resources_of subsoil and seabed of
the continental shelf beneajth the high seas but contiguous

to the coasts of the United States,.." subject tovits juris-

diction and control. In the opinion of Professor Waldock

this amounts to '"an éttempted appropriation ,of the actual.

. I 4

! * . - “. . .t L.
resources and to an assertion of jurisdiction over the sea
o
bed and_subsoil of the shelf in respect of the resources."

.

Further, in his qpinion restriction of the claims to

jurisdiction over resources rather than over the seabed itself

-

may be because the.submarydgrclaims previously recognised

. . . . " N
under international law have been claims to exclusive

} ’
rights in particular resources and the United States Pro-

\\clamation may have been .framed as an extension of the same

101

principle. Thus it appears that'Professor W(idock
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~t€lieves that the proclamation is based on 'customary

international law'. e

-

-

. In Franklin's opinion it is not based on cus-
tomary international law, but on what the law oughf to be.
He derives his opinion from the assertions of the proclam-
ation which embhaéized what is 'reasonable and just'. Though
he argues that reasonableness and justice are recoénised‘
norms in international law, and their invocation in
‘support of the Unitea States’is justified, he‘séys}/ﬂit
is surprisihg that the Uni{é& States did not rely upon one
or more of the sgurces ofuinternational 1§w in additjon to .
the geﬁeral norms of reasonableness and justiceyy//;ioaréues
that international custom could have been invoked in view

.

~
of the long history of cl&ims by coastal states to the seabed

102

and);ubsoil resources referred to above. He rightly

.concludes with the opinion that "thi failure(fo invoke

»

any of the customary sources of interna:iiggigfaw in support

of the 'is' ieadé to the conclusion'" th the proclamation
either, (a) is '"an expression of Qhat the law in regard to
the c&%tinental shelf would be if other states followed the
+lead of the U;%ied States thereby developing a customary
international law bf the continental shelf, or (b) an
-expression, as then, of wﬁat the law ought toé be.

* €

It is true that had such a precautionary approach
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been followed, it would have avoided the future cdﬁfi;gons,
/

which came to light after the proclamations of some/ofher
states. Later claims, certaiﬂly, would have been both
clearer and more moderate, had the United States based
its proclamation on, or supborfed it with, customary

.

international law.

B. "Jurisdiction and Céntrol Versus Sovereignty.
There has, been controversy over the term used
in the operatlve part of the Truman Proclamation which

reads that the continental shelf contlguous to the coast

of the United States shall be "suBfect to the jmrisdiction

and control"

iJhUnlted States. Various views have been
expressed by 1ega1 scholars as to whether "Jurlsdlctlon

and control" is coextensive w1th ""'sovereignty".
. . »

Koretsky, a Soy}et writer, commented thal the (
term "jurisdiction and control' has been used carefully td

"avoid any poggible accusation by unfriendly powers that the

United States was trying to become a submarine- imperialist."

In his view, such attempts were generally, but not completely,

successful.105 Selak commented that the Proclamation was

’ I . -

.nde51rous of claiming somethlng less thaamiu;;iggxgzgignty"

-
»

and in his opinion, therefore, claimed only the *'natural

-

resources" of the continental shelf and not the seabed and




.the ‘coast.
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subsoil itself. _He further writes ''the territorial limits

* of the United States are precisely the same as before

Septembef 28, 1945, namely, three marine miles seaward from

n106 In his view, thus, "jurisdiction and control"

was distinct from '"sovereignty'". F“j o0

. , \

> Young, an American schofar, expressing a similar
view to that of Selak, wrote: "President Truman's Proclama-

tion of 1945 made no claim on behalf of the United States

.

to 'sovereignty', 'title' or 'ownersyip' of the continental

107

shelf." Sir Cecil Hurst, while commenting on this issue,

at first agreed that ''the text of the Procgamabion does

not purport to effect any extension of the sovereignty

of the United States'" but later he admitted that the

AN

difference between the ”jurisdictioﬁ and‘ control'" and the
"sovereignty'" is so small that it is almost negligible, and
* t

it is nothing but the quegtion of renaming a particular claim.
For this he says: _ .

One cannot read this Proclamation without
feeling that within the area of its Continental
Shelf, the United States is claiming rights
which are as large as sovereignty... if the rights
: . claimed over the Continental Shelf and its .

resourceg were called sovereignty, they would

— be no more extensive than what are claimed in
the Proclamation.

108

. Professor Waldock, another English authority,

3

agrees with the later expression of Hurst, saying that
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LY
""the Proclamatlon looks very like an act of approprlatlon.”109

In the view of Judge Lauterpacht also .”the United, States

4

Proclamation was an assumptlon of sovereignty over the con-

tinental shelf. He wrote:

.while for reasons of .its constitutional +law
and of attachment to con51stency in its d1plom~
atic practjce the United States may have reserted
. to a terminology intended to dispel the appearance
. a of assumption of sovereignty, it used words and
assumed powers which in fact have no other result.
) Cot 110
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Lauterpacht further contends that soveTeignty is an '"estdb-

>

lished term of a clarity transgending that of 'control and

w11l

jurisdiction'. Vallat has concurred, saying that

"jurisdiction and control are- tantamount to soverelngty 112

Hurst, writing in the samé atticle,[again slightlx differed

|

with his earlier conclusion that the 'jurisdiction and

4

control' irf-the United States Proclamation were ‘the same
as 'sovereignty' and wrote: . L v )
Hitherto it has, I believe, been generally
assumed that the limit -6f a State's sovereignty
is a vertical straight line stretching upwards.
‘ . and downwards ad infinitum from the starting
point. gﬁs the Continental Shelf Policy intem-
¢ ded to.introduce .a neu=§ystem? A system under
. which " the limits of a Sthte's sovereignty would
. be a line which made a gigantic zigzag...?"
o - I " J 113

v

Whiteman agrees with' this view ef Hurst. 1In

-

his view, past concepts were no longer adequate for contem-

porary conditions. She also holds the view that the term

'squerefgnty' is the connotation/of 'Vertical'ownership“

and ""absolutengss' resulting in exclusive and complete and

A
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never partial rights. She further says that perhaps this

¢

was the reason for the hesitation of the United States
L5 f

-

to use the term 'sovereignty' in claiming the continental

"
‘shelf or its resouq,ges.114

Thus we find thaf'this_new use of the\térm in -

- \

regard to the contifiental shelf (i.e.:jurisdiction and control)

-

led to the establishment of a new doctrine of the continental
shelf, which became more a part of customary international

law in later years By way of state ﬁractices and finally

-

became an established principle. of international law, )

4
after it was endorsed by the world community at Geneva

in the Convention of 1958: : : s

o
Y

&
o«

C. State Practices-PuTrsuant to the Truman Proclamation.

* 1

. A number.of other States followed sﬁit'with e

d

f

Jclaims closeiy modeiled onthat of the. United Statab; and =, -

among these were,nine’Britisthrotected states in the
115

i

Persian Gulf. In addition to these, the® United Kingdom

"

&
advanced c%aims to spubmarine areas of the Bahamas. and

certain other dependent territories on a somewhat different®

formula which extended their submarine boundaries to incldde

the continental shelf'contiguous to their coas_ts.116 Aus -

tralia's claim, though modelled on the Truman Proclamation.

¢ S

. ) 2 . ..- .’;§
also requires special reference, for it alone clearly men-

- * »
y . - @
L ‘ -~ [4

)
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tioneé sedentary fisheries amongst the natural resources
of the sea-bed falling under its jurisdiction under the
continental shelf doctrine. A number of Latin American
states issued declafations assertingr;%ghts to the contin-
ental shelf and went far beyond the Truman Proclamation.
The Mexican proclamation asserted control ofer the contig-
uous continéntalshelf, deséribing the shelf as bounded'by
tﬁe'iaﬁmthlx that‘is, the line joining points at t?;

nll8 Ecuador first isgued a decree

'same‘dgpth (200 metres).
in 1951 which was labeled as yelating to territorial yg}ers,
but which proclaimed sovexreignty over the continental shelf \

of 200 metres of superjacent
119

with aprecise depth 1j

waters marking the” outer edge. This was subsequently
changed ip 1952 to he even more pre&iseﬂand emphatic -

.width rather than supérjacent depth was specified with complete
sovéreigntyl Ecuador also joined Chile and Peru in the
QFclaration of Santi;gb, claiming sovereignty over 200 miles

in the high seas and pledged éollaboration for the pro%ection ‘

- A
of marine: resources in the area.120

Other countries who
followed the claims with a precise width limkit of superja:;nta
waters. were Costa Rica, El1 Salvador, Honduras, Korea and Saudi

‘Arabia. ) y

¢ 4

Other significant proclamations emanated from

Argentina and Israel. Argentina issued a decree '"concerning




ﬁatioﬁ%l sovqreigngy over é;icontinental sea and the,Argentine
continenéal shelf."” It declared the epicontinental sea and ' I‘d-
continental sheilf to be "subject‘td the sovereign power of
thé'nation.” Sipultaneously,it states-that "for the'purpose

of free navigation, the character of the waters éituafgd in

the Argentine epicontinental sea and above the Argentine

Continental shelf, remains unaffected by the present Dec-
w121

<

laration. Israel's claim is significant for two reaspns:
first, they did not use the term '"continental shel?", despite
its widespread use and instead used the ‘term "suwbmarine area'’.

Second, their claim exﬁlicitly avoided a definition of ¢

delimitation of the submarine area in terms of a precise ‘
depth.or widfh, and inspeaa used the criterion of the depth
of exploitability. Although the Israeli p}oqlamation does
not use the term 'sovereignty', no doubt is ieft from the
1anguaée, yhich states thaf“the "territory qf Israel is
extended" to include the seabed and subsoil of the submarine .
area.122 This clarifies itscintentiqn to claim full sover-

éignty.

[ L Y
¥ .
1:2:1iii. Fé%m the Geneva Convention on the Lontinental

¢ :

\Shelf to UNCLOS III. .

A. Thd Geneva Convention on the‘Continentai Shelf. - ‘ . .
C - .

.o ngjUhited Nations Conference on the Law‘of the
e

Sea, held at Geneva froﬁ'February 24 to April 28, 1958,




adopted four conventions. The last of the four, that is,

£l23 is being. discussed

the Convention on the Continental Shel
here. ThlS 1nstrument follows™very closely, not only as tou\_,—
substance but also as to form the text:of the correspondlng

Articles of the draft prepared by the Internat10na1 L&w
Commission on the law of the sea124 in 1956 Here,'for*the
purpose of the study on the continental shelf doctrine, .
-the examination of the.Convention is being restricted to
three expressions, namely, the ''continental shelf'",-

the '"matural resources' and the '"rights accorded to coastal
States with respect to submarine arg?s'eontiguous to its

7 ’ ~
territory." ) - ’
q

Continentdl Shelf. . ' ,

~

The definition of Continental Shelf in{Artitle
1 of the Convention reads:

¢ . "...the term continental shelf" is used as '\\//‘
referring (a) to the seabed and subsoil of .
. the submarine areas adjacent to.the coast but
. outside the ‘territorial .se'a, to'a depth of
200 metres or, beyond that limit, to where
‘the depth gf the superjacent waters admits of
. the exploifition of the natural resources
of the said areas; (b) to the seabed and subsoil
of sifilar submarine areas adjacent to the coasts
) of islards. - /
© 125 . ')

This definition was- taken in toto from the 1956 draft of O
the International Law Commission except‘that by ah additional.

clause the same definition was extended to include the

> .
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seabed and sub5011 adjacent to the. coasts of 1slands The

deflnlt}on refers to a depth of 200 metres or, beyond that

11m1t to where the depth of the superjacent waters. admits

3

of -the exploltatlon of the natural resdburces of the sdid
area. ' This double standard clduse of the def1n1t10n though
it was also present in the dTaft of 1956 of the Internatlonal

Law Commlssron was in a* different shape .in the earlier -

126

drafts of %951 and 1953 The 1951 draft of the Comm—

1551on refers to '"exploitability'" only and the 1@&3 draft127

’
changed to a prec1se depth of 200 metres. But as the claims

of states were based on diffetEnt criteria, it became
.necessary.for the éommissibn as well as the Geneva Confer-
ence to define the continental shelf in te}ms'bréad_enough
(to encompass most oOr all of the various.claims which had

, . N . ) . .
been made, ‘and more ‘particularly because the Comm}sigo found

. that the varied use of the term "continental shelf" by geo-

logists 1is in itself an obstacle to the adoption of the geo-

. logical coneept, as a basis for legal }egulatioﬁ ot the prob-

,'lem.128

- LN
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. . The effect of the deflnltlon of the ‘Gerieva ‘
Convention on the Continental Shelf was fgr "exp101tab111ty"
clause the necéssary control“was presumed to ? depth of 200

- metres, but’ for control beyond that point, technolog%gal

129

competence was to be-exhibited. _ The first criterion of

200 metres was ''derived from the geologTQal'concept'of the

()

2




-

.bé deétermineéd by the state itself, according to its

. .
.
. .
. ~
4
4 v .

;-average shelf edge', though with an unherstanding that »

in paytz?ular casesthe edge of'the géological shelf may

130

occur a différent’depths. The exp101tab111ty ciause

- . A
~ -
- 4
- . ' ~

¢ . This opeﬂ~ended deflnltlon attache

-~

definite, .

.criterion* of 200 metre- depth,*resulted in a vague defln—

ition. In fact it meant thatflf a country had-technoiogy i

"> ‘most without. 1imit. {n other_ words, the line.for the

* ¥

> to obtaln resources from greater depth, then it could

¢

clalm exc1u51ve control over the areas 1t can explolt al-

4

delimitation of’the continental shelf was laft oben, to
tephnoiogical level, THhis created an absolute ambiguity,'

because the definition failed to provide a delimiting

1

11ne on a precise criterion. In any case a "flxed" def1n1t10n

L F "4

".t]

\\

"Natural Resources.

*

-

would have been"%etter than a "fl%x%?le" deflnition.

>
. .
- k l ."‘, ’
. ! /
f

’
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A

4 [Ad
‘ *
b

1
‘ The meanlng of the expreséhon "natural resources”

is defrned~1n paragraph 4 of ‘Article’ 2 o%éﬁp Conventlon, .

A

as fOllOWS‘ . .

A ” L4

.

The natural resourceé\zsiizzgglto in ‘these -
_/[ articles consist of theé and other non-

’
-~

-, . \. . / , - . )
)\ . . N - N

4
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living resqd}ces of the seabed and subsoil.
together wlth 1iving organisms belonging to
sedentary species, that is to say, organisms ~
which, at the harvestable stage, either are
immobile on or under the sea-bed or are unable
.to move except in constant physical contact,
with the seabed or the subsoéil. '

*
.

Most of fhe non-living resources of the seabed éﬁd
subsoil are mineral resources, but the words '"and other
non-living reésources't were added so as to include the
resources such as the shells of dead organisms. On the
issue of‘livihg resources it was resolved on the "basis

of considerations of legal principles and practical utility"

133 that it was .the permanent intimate association of -

certain 1iviné organisms with the seabed which .justified

giving the coastal sggte exclusive rights in.regard to % ’
such organisms.' The words "living organisms be dnging .
to\gedentary species® did not cover '"all the products ‘of
‘sedentary'’' fisheries”.h Thus the.pegpanent association

« C
of some living resources with mineral resources of the sea-

bed and subsoil was considered and the words 'organisms ...

.
~

in constant physical contact" were added so that both

- 4 ’

types of resources goulg_be exploited jointly.
. ¢ ‘ }

(¥

'
4

' The Rights accorded to4ggg§;hl States with’ respect to

‘Submarine Areas Contiguous to its Territory.
.o Article 2. paragraph 1 accorded "sovereign -

» raghts" to coastal states for their exercise on the contin-
- -7 o [ental

A o

)
3
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-.In the first draft of the International Law Commission, .

2

shelf. The Article reads: . - .

The Coastal State exercises over ‘the Contlnental
Shelf sovereign rights for the purpose of
exploring it and exploltlng 1ts natural Tes-
ources. .
133 : _ . ’ .,

«

e M -

the term "control and jurisdiction" was used which was,
however, changed to '"sovereign rights' in the second

draft of 1953 and remained so in the finarihraft of 1956.

t

The question of the terminology of rights to be given

-

- R .
to coastal states in regard to the continental shelf -
created an extremelx/dlfflcult problem Thfs was so
because certain states desired ‘that rlghts with respect

to the continental shelf should affect the legal status
'
of the waters above the shelf and the alrspace superjacent

to waters. It was also because of such conditions that

s “

\/0

some States, 1nc1ud1ng the Unlted States, attempted to

avoid the use-of the terms "sovere1gn rlghts“ or ‘'sqover- -

-1

eignty". ' Subsequently thrsﬁoemand was dropped, when:it

became evident that the legal status of the superjacent -
[~4

waters and overlylng alrspace would remain unaffected

by the prov151ons of the Articles, on- the contlnental shelf’

>
b

7 . - ‘ - C o
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The Geneva Convention on the . nflnental Shelﬁ

was an overall success. Professor Johnson, a member of, ’) .

\

the United Klngdom delegatlon to the conference, whl%e

admnitting the success‘of the Conference~was haghly Erlt--

‘
¢ -

134,

b
- . . A
e
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made for the conference.

Conference. ..

was subsequently endorse
L hoe . 4 .

) He, then, p01nted out the i

,ical‘of many of the procedures followed and éhe preperations

136 professbr Jessup wrote, "There

. FZ
are expectations that the Convention on the Continental
~ 2 : -

’

Sﬁelf may prove to be the most tangible success of the

w137 Arthur Dean, Chairman of the U.S.

delegation to the Conferencé, commented that "the Convention
on the Continental Shelf adopted at the Geneva Conference
represents the first worldwide accord on the subject and

is hlghly satlsfactory 138, This is true, despite the

. -
.

merec1se deflnltlon of the continental shelf ikt was .

a great‘success, for 1t'br0ught to a great extent un'ifor-

mity in the law relating to seabed and suybsoil.

B., The Doctrlne of the Contlnental Shelf UNCLOS IT1.

0

v ) ; * .. The 1967 ‘address of Ambassador Pardo of Malta 139

v e - _ ‘
in .the UN”Generql.Assémbly, once again questioned,the~

) N A . . A" ’
credibility of the Geneva,Convention's doctrine of the .|

<

Ucontinehfdl shelf. . Ambassador Pardo.proposed the declar-

T

aatioﬁ of.théz@eepﬂecean‘bed as the "common heritage of

. . ~ .
.mankind", beyond the national -jurisdiction, and this - ‘
by the . U.N. General Assembly

iﬁ'1970 in the fofh of Bedlaration of Principfes.140 ' i

LIRS

’ 1,

ediate need for a universally

L4

ctepted d trlne oh rhe ontinental shelf, which can clearly
°f f

deI lt the. 1nternat10na1 seabed area or the area of the

AN




"common heritage of mankind" .from the area under the

jurisdiction and control of coastal states.

The UNCLOS III, which has so far run for eight

\
2

xhn‘

. sessions, has.produced four documents. The last of’
these, an Informal Composite Negotiating Text,141 was
produced in July 1977, during the Sixth §é§sion. This

een revisedr and amended in parts in the

. has, howeng,

'Part IV of the I.C.N.T., and the /Same

par't of I.C.N.T. "( Rev.1 )142 in Artlclé 76 deals w1th

the deflnltlon of the contlnental shelf. Yet thlslls not

-

a-flnal document, and 1n partlcular the questidn of delimit-
ing the corLtlnental shelf is one of the unresolved@rob-
lems. For the purpose of this study, the relevant prov-
isions of I.C.N. T‘ different proposals made at-the Seventh

and Elghth Sessions, and the revised ver51on of the con-
¢ o
tinental shelf doctrlne, are being dlscussed
4 LF"/

L4

According to Article 76 of{P.C.N.T. Rev.l 'the défin-
ition of the continental'shelf is as follows:

%he continental shelf of a coastal state
comprises the sea-bed and subsoil of the sub-
marine areas that extend beyond its territorial
sea throughout the natural prolongation
of its land territory to the outer edgg of .the
continental margin, or to a distancg oY 200
.v//,,, nautical miles from the baselines from which
the breadth of the territorial sea is meass
ured where the outer edge of the continental
margin does not extend up to that distance.

~n
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A}

the present- day world, it is’ not yvet, suf iciefitly equlpped

. . L~ )
The remarkable change here is that the boundaﬁy\/—rw

»

of the contlnental shelf heretofore in the existing law

defined by the criteria of depth and exp101taQ111ty, would

"now be delimited py reference to ”distangeﬂffrom‘the coast.
., A A " . - . PO B « . X

.
[

fn this ehanged definition there is complete absence of
both the earlier elements, depth and exploitability. A
new 1ngred1ent of distance replaced the earlier ones,

for more precise definition. According to thlS, the con- .

tinental shelf of a coastal state extends throughout the

natural prolo ion of its.land territory to- the outer, .
p 3 y

;dge of the Continental-margiﬁ./,This,is burely based on

‘* £

v
v

'geophysical critefia,and not on the factors like technology

yével.’.This trend clearly indicates the aceeptance'énd
necogniﬁion’of the interests of coastal sfafes. -Ferther
according to I.C.N.T. in cases whereafhe shelf dbfskgof
extend-beyond 200 miles, the outer "limit shall be deemed’ %
to be fixed'at 200 mifes from the baselines. ‘This is agaiﬁ'
near a new component in definition based on “distance"
critegia. Despite the fact that there is a considerable
departufe f:;m the old doctrine, and that this new defin-
ition is composed of constltuents based on the need of

1]

td Justlfy bhe ,demands of the ''common he#mtage” doctrlne.

‘;. In the Seventh Session of UNCLOS III, two new

—~\ \ . - .
< \ -

X
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proposals were pressed, with an intention to make it more

clear and precise, which were subsequently reintroduced in

" amended forms in the Eighth Session. The Irish formula,

. brought in a new 1ngred1ent a purely geomorphologicai C

!

“or geologlcal factor, accordlng to which the internatjonal

seabed area was suggested to be delineated by ''reference

to the outermost fixed points at each-of which the thigk-
ness of sedimentary rocks is at least 1% of the shortest .
distance from such point to the foot of the continental
shelf slopes; or, a line ... delineated ... by reference
to flxed p01nts not more than 60 nautlcal/mlles from the

-

foot of. the continpental slope n144 o b

o

Another proposition, that of the Soviet Union, g

/’
presented in the Seventh Se551on of UNCLOS III "which was
N ,
subsequently amended in the Elghth Se551on, ellmlnates

<,

any reference to thickness of sediment in determining the,

_extent of the continental margin. According to this‘forlg_

¥

mula,-in no case wPuld jurisdiction over the continental
shelf extend "further than 100 nautical miles, from the
outeg.llmlt of the 200 mile economli zone." The argument
in favour of the Soviet formulation waS‘thaﬂggghls easier
to apply and precise. Those ppposing argued that it o
ignored.thé geoloéical bases of‘the contlnental séelf'

doctrine. In the Eighth Session, Soviet proposals sugg-

3

v
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ested that ['the line of the outer limit of the "continental
shelf ... pust be situated at a distance either not exceed-

ing 100 nautical mi%es from the line_oﬁ the sea-bed, corr-

[

.. esponding to the outer limit of t&ﬁ 200-mile ~economic zone,

¢

AY

]

®

<

+ N )'

»
.

.
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ot

or not exceeding 60 nautical miles from the 2500 metres

: 145
isobath, which is a line connecting depths of 2500 metres.'’
This new definition was a combination of the previous,

goviet and Irish formulations. . .

However, neither of the two -proposals was
éé&epted and a new compromi;e'formuia suggested by Ambassador
Andres Aguilar 6f Venezuela is the final outcome of the
éighth.session'of'ﬁNCLOS>III; yet, it is likely to be amen-
QEd before it is finally accepted. According to this
férmulation, wﬁé}ever ""the continental'maigin eﬁténds
beyond 200 naﬁgiéal miles frodtthe baselines from which
the}breadth.ofjthe‘territoriél sea is measured', it shall
befﬁelineated by "referepce to the outermost fixed points

at each of wﬁ%ch the thickness of sedimentary rocks is at

least 1% of_uuasﬁortest‘distance from such point to thei

. “foot Qf the continengdl slope, or a line delineated by

reference to fixed points no't more than 60 nautical miles

L
from. the foot-gf the tontinental slope." So far the
- o =
definition follows ‘the formulation of the'Lrygh proposal.

?

The significapt breakthrough is that the fixed points

+ .
i :‘ ~

-
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drawn according to this criterion: ''shall not exceed 350
miles -from the base line from which the breadth- of the
territoriar sea is measured, or, not:... exceed 100 miles

ﬁmom the 2, 500 metres 1sobath which is the line connec-

tlng the depth of 2 500 metres. n146

The formulation which is the final outcome of .
<

the Eighth’Session of UNCLOS III and, perhaps, with minor
amendments, will be the. product of UNCLOS III, is a precise
and very comprehgnsive definition. This is indeed a break-

through in the UNCLOS III diplomacy. This formulation for

k4

the first time, eliminates the vagueness of the earlier

def1n1t10ns by draw1ng a sharp deP/ﬁltlng line for delin-

eation of the natlonal continental shelf from 1nternat10na1

i'

cogtlnental shelf or deep sea-bed area, at 350 miles. The.

qfiality of this formulation is that it is precise and also

‘

;based on geological criteria, which are considered as the

base€s of the doctrine of continental shelf.

r

1:3. The Concept of the Common Heritage of Mankind. e

/ ra
L f/’ 1:8:3. Infroduction.. © -t . C“

4

»
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/ ' .
Although there wasia r;51ug concern ird the
dng%ékd Natlons about the world's oceans and the .seabed of
# / L \ , .

.
. ' / // /
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the oteans§_there was very little general awarenes$ ambng

A

the general public of the fact thgt the océan floor which ~

covers 70% ‘of the world's area is tﬁé_last, and potentially "~

the greatest, earthly geogxaphic frontier yet ungoverned.l4] ro

»

This concern was well y€flected in a'QN.Gengpal'Assembly
fesolution -in 19661 which recognd3Sgd Jthe’ﬁéed for

a greater knowledge of the ocedns and of the opportunities

-

ayailable for utilisation of thé&r resources, living

> }

and mineral', It further suggested that the "effective

. -_"/\ LY .
exploitation and development of these resogurces can raise
‘the economic level of éeOpies throughout the world, 'and

.

in partlcular of the developlng countrmes"l48 .
| <
It was again out of a similar concern that the

s

U.sS. Pre51dent Johnson, -in 1066, -said:

Under no éircumstances, we believe, must we

ever alléw the prospects of rich harvest and
~mineral wealth to create a new form of colonlal
competition among the maritime nations. We

must be¢ careful to avoid a race to grab and

. to hold therlands under the h1gh seas. We .
"must ensure that the deep seas "and the ocean

bottoms, are, and remain, the legacy of all g :
human beings. .

¥ M 149 - PR
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<

This concern was an outcome of rapidly increasing knowledge

-

of marine scientce and ocean exploration technelogy. Coun-

tries both poor and rich were every day becomeing more and

N

more concerned due to this Tace of marine exploratlon

IS \

tecéﬁ}logy. Their fear was that, if thls.race of ocean -,

Al ’

\ -
- R




:49_
exploration is left unchecked, it might resfilt in a new \
type of colonial race, in this new gigantistorehouse, of
imménée wealth. It was with this in mind that on August 17,
1967, the delegate of Malta,. Ambassador Arvid Pando,

filed a note verbale, requesting the inclusion 6f a supple-

. .gMentary item on the Agenda of the Twenty-Second Session of

~

the General Assembly. The Maltese Proposal was entitled:

Declaration a Treaty concerning the .Reservation
- Exclusively for Peaceful Purposes of the Sea-
h . Bed and the Ocean Floor Underlying the Seas,
beyond the Limits of present National Juris-
-~ diction, and the Use of Their Resources in
) the Interests ofy Mankind. : ~
. 150

On August 18, the following day, an explanatory memoran-

! P &

‘Qum was attached. In this document, Ambassador Pardo
" for the first time articulated the need for the designatidn
of the"seabed and ocean floor beyond the limits of national
jurigdiction" as the '"common heritage of mankind." Sub-
sequentl}, he elaborated the iséueslinvolved, on November
1,'1967, before .the First Committee of the General Assembly,
b& his epoch-making speech..l51 He drew the attention of
the Assembly to the vast riches hidden on the deep floor
of:the world's ocean; which the technological revolution
was rapidly‘making accéssible to ‘exploration and ekploifj
ation, and which did ngttbelong to any nation. He pointed
to the danger t};a-t military compet.ition might further complex the
problem. »He saw a raée:deveISbiﬁg to carve up the no-man's-

-land of the ocena floor i!!a ﬁanner\that*WOUId give rise

. ¥
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to acute conflict and pollutibn, and recalled the his-

tory of the African continent. Ambassador Pardo also-

»

explained-that . the old law of the sea, based on

< .
thée .sovereignty of coastal states over a narrow belt of
ocean along the coasts, and on freedom of seas, was being

./ . .
eroded, and.suggested that—a new concept, "the common

heritage of mankind,; take its place.152

(

This statement of Ambassador Pardo came when
some of the jurists were questioning the rush for inter-
national control. Expounders of this approach, though,

recognised the existence of a possible legal preblem‘with

”

regard to submarine areas beyond the continental shelf,
¥

advocating delaying the establishment of a 1eg3}.regime'

ht

for those areas. Northcutt Ely, an American exponent of
this view, surprisingly stated:

y ‘... until enough international competition

and friction develops to justify the creation

of some advance licensing system by the .

United Nations, reyognition of the flag of the '

craft or other surface mechanism from which

the exploration is controlled sufficiently '

identifies the jurisdiction which ought to have

plenary gontrol over the exploration and over

the exploitation of the resources so discovered., .
~ \‘ 153 i

Ambassador Pardo, on,this, rightly pointed out that the
£ Y
«distinguished jurist did not envisage the possibility of

attempts at competitive exploitation ‘of the same minerdl-

-
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as '"common heritage of‘mankind."154

Y
»
’ v

I:3:ii. The Common Herltage of Mankind: A. Moral Jural

Q

or Functlonal Concept? ‘ ‘ oy e T

Y ‘ "(0

gsits. It was out of such a concern. that.
7 . . \_—v——-"’

A. The Concept of Mankind: Moral and Jural Meanings and Uses:

‘There havé*been innumerable iné%ances of the
use of éhe term "manklndh in both general and speciallsed
literature. Thus one must flrst be clear as to the pre-
ciqe.meéning of this phrase. Here the question 1s what.

is meant by "mankind"ﬁ? One common meaning expressed in )
: ) C
different dictionaries is '"the totality of human beings

1155

or Tace Oor species. As a congdept, mankind should be

distinguished from that of man in generq}, and it should \

not be mixed up with '"res cbmmunls omnium''; becauggzlt

foctises On man as an 1nd1v1dua1 not on the state as a_

human agency‘156 According to a view on thlS "wha;/)
%

human being meant to the law, 1nclud1ng 1nternat10n

law, ‘is how represented by mankind in the new dimensions
. ° \ N

of human aetivity;  the seabeds." Further, '"due to the

[ -~

fact that most subjects of international law are commun-

ities, it is logical that théy should decide to gather in

. -
[

Al
.




°

a majot~community, including them all." And, jdr&dically,:

. . , A | .
this is what "is called mankind, because community as

a more complete expression, can only be reflected in man- -

kind. 157 -

[y
«

. ] . .
This concept, though a lex ferenda, has now

abundant precedent in the form of UN docﬁmgnts,,\lncreas-

¥
ing recognition of this new international legal personality
; 5 . )
"has resulted in its application to the deep seabed, for

.

the benefit of a'new subject of law, 'mankind". In
other ways , by this we find.that every such thing.w@ich

is-out of the jurisdictioﬂ of states shall be inheri}éd

»

in perpetual succession by '"mankind", %ithout modifying”
the status of the state as internatig;al sub%ect. This

perhaps- passes the greatgst juridical'seqse and adds : :

~
L]

new dimensions to customary international law,

~ ot

»

L < : I
"t Although, politically, "mankind" as Subject

kY

.based on humanity appears to be a myth,, '""this does not

v

prevent .it from being regarded as a subject of law",

.- because it derives its guardian for safeguarding its int--

- (s -
ereSts from "states and gradually from internatinnal

A 158 "
.organisations." ' : g

.
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term ‘common', means, according }o one 6f

£

the senses found in'd&ctionaries, "belonging to all mankind,"

i 2

L}
"alike QJ\a community" or "to be shared0301nt1y by al1l",

59

-

The_ te "heritage®! connotes that whlch has been -

or may be inherited or prgperty interests mhich caﬁ‘be

I * N~
inherited. The phrase 'common heritage. of mankind"
thus, due to its inexdctness, is ‘capable of different
meahings. And thus different states have treated it

1n dlfferent categories according to the1r language aﬁ’ s

convehlence ’ ) < '

. s Y ’ M / b - . " -
| ¢ |
. b} < "

\ .

vt For. Chil , the concept meant "an undivisible

property yith frulfs tha£ecan be divided" by a11-States

parﬁ1c1pat1ng in sea-bed resource management.160 Yugo- ‘

slavia traced three 1nvagorat1ng\e1ements in it: "comm-

.
:')Y *

onwealth; common management and cemmon angﬁjust share
161

< of benefits. The Uktaire (U.S.S.R.) were of the view. .

1]

.that. so Long‘as States existed "with different economic and

Ly

soc1al systems" and "different formaépf ownershipl! 1t ek

,.n

.6
-J‘waﬁ almost "unreallstlc" to attempt to admlnlster & common

162 The Belglan representatlve ‘

ownprshlp off the seﬁbed
explalned that his government did not recogn1se the concept

oflcoﬁmon herltage of mank1nd though hlS delegat1on .tould

. . - ’ v
. 4 .
.. N v N ’, LY

[

.




- .. in accordance with the principle of sovereign equality.

easily have ‘accepted the terms of '!common property',

. *- - l + - . S 3 ’
. '"Commonwealth", or "f%ternatlonal public domain", because,
' { N Y
he explained, all these constitute the same basic idea.

-

Nonetheless, he accepted that "conmon'heritage pt mankind"

represents a '"moral and political comblei'of great Value."163

&

Yet ana}her view from the Soviet Union dismisses the "common

\

heritage' and ma1nta1ns that seabag is for the ''common

use" of all States and people "and further asserts that

:

,every state possesses a r%ght of access to seabed resources
164

-

1N ¢
~ [ 4 :
\

’ Though the "common heritage of mankind" concept

»

does not appear to be precise in its meaning and use, it

<

has nearly global acquiescence165 thCh places #t in the'

P

.category of leg{f concept. égBy this the writer does not deny

that it lacks the '"moral" content, rather, in this case,

[

arguably, it can be said that. the commgn heritage concept,”

when coined, was more of a‘poral concept - Its gradual accept-
.ance by.the international community patterned it into a ‘

\
legal concqﬁt. Yet, for some it is still lex ferenda rather
,than 1léx lata.

166 - '
/
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. the words common heritage

However; Dr. ‘Pardq, who elaborated‘this~concept

. later explalned that he used the term 'common heﬁltage oﬁ

-

manklnd" rather than "common property of manklnd" not
because he had anything aga&nst property, and sald
I don't, express any opinion as to the desir- -
ability or. nondesirability’ of this ancient
~sinstitut®on - but I thought it was not wise -
to- use the:word property, ... roperty is a
form of power. , Property as we have it ‘from
the ancient Romans implies the ius utendi
et abutendi (right to-use.and:misuse). Prop-
erty impFies and, gives ‘excé€ssive emphasig
to just one aspect resource exploltatlon and’
- o beneflt therefrom

- 167

s . ‘ .
. - .

-

In his view the coﬁtent of the common heritage of mankind

should be ”determlned pragmatlcally in relatlon to

?// felt internatidnal needs. ﬂemfurther p01nts out that he

V1sua113es "no alternatlve” than to accept if "to avoid ,

a most serious escalatjon of 1nternat10nal tensions' and

: By
conflicts."l68 4

2" . ~ * . J
Ambassador Pardo, nearly 'ten. years after\the‘
<
c01n1ng of éhe term, clarified the .objectives of the doc- .
trine at Yaounde 1n i979 He says rnow often "common heri-

tagej is ﬁnterpreted to mean ''common property'" or ''common

sovereignty". In his view thds. confusjion arose because

. = =4 .
the "United Nations secretariaf thought fit to translate

French and Spanish as

169.

patrimeine commun and patrimonio comun respectively,"

thu® establishing a non-existent bokhgwtih Roman law and




modern property law of States. ?ér hig it never contained
\ the "ownership' element because this leads to the right
- K of division and disp osal, s whereas, he-.clarified that in

his government's view, mankind as an '"organised community
/

' of States'" could administer and use the area and its

resources but did not own them. This meaning for his

4

‘concept he derives from African systems of land teriure and

the Yugoslav social property tongept.170

1

0

C. The "Common Heritage'' as a functional concept.
- . > .

Functional aspects of* this concept when examined

from the view-point? of its opeﬁational force, can be
categorised in two classes' ''value based' and ''policy

oriented'" though these all have both the ingredients in

. [

* them, but they are dominated by either of the twol These

Y ) . . . S
e > are, generally, split up.in five functional themes. They
- Ly . > i . R . .
" are: (i) the areas &esignated'as common heritage shail

"'nqt befa23;opriated‘ (i1) the use of ¢he area and resour-
//éih%ggg,&hic fall under common herrfage shall be carried out *

by a common management system, (1ii) there shall be actlve

®

. and equitable sharing of beneflts derived from the exploit-

. , ’ ] . . .
ation of the common heritage .area and rgsources; (iv)

-
the area shall be used exc1u51vely for peaceful purposes;

. (v) the agxea shall be reserved for future generatldns and

‘used in a manner\to conserve the area for future generatlons,

N : SR

-




‘ }

on. 1/}

which will continue to use it in perpetual successi

Each of these themes will now be discussed separatély
~ ( .

to examine its operative force and the basis of its func-

tibnality. ) . ‘ . -

I. The area and resources termed as common heritage cannot

be appropriated. -7

This theme is 'value dominated. The value hére is
the 'mon-appropriation' of the area and its resources. The
theory of non-appfbpria@ion means {hat the atea and its
resources shall not be annexed by way‘of sovereigﬁ rights
or quasi-sovereign rights or eveﬁ under the concept of'
freedom-of high seas. This raises an obligation on the
part of the world ggmmunify ﬁot‘to annex andJapbrqpriate,
which is gommon to all. The'ﬁolicy'beﬁind this value is
that the area can be used jointly or by way of the common
system, for mankind. Where mankind shall éontinue to use
the area and resource$ for mankind) but still not own it,

. . “~ - . .
it develops 'a new concept of 'functional ownership,"172

sthus formulating a policy in which it prohibits the exercise
of various kinds of rights unless otherwise permildted by

.international 1aw,173

the area shall yest in mankind as a
whole, in present and future gengrations, for the enjoymeﬂt
and use of the area and its resqﬁrces functional - but

- not ownership - rights would Be granted.

IIi The use-of the area and it; xesoﬁrées which fall

under ‘common heritage shall be carried out by a common




management system. , : :

: P
This is a policy-oriented functional aspect of

the concept. This policy is inseparable from the concept

for it gives the framework of achieving the objectives of -
the concept by way of a national .strategy. It is here'>

»

m~ . - - .
that the evolut36n of an international machinery takes

place. Management is essential fer withouf it, exploit-
ation would be chaotlc, due to uncontrolled Tush of th;se o
members of the 1nternat10nal communlty who’ by accident,
are -the only’ones eqﬁlpped with needed technology.

a

Mrs Borgese Ealls for the establishment of
th1$ common magpgement system, d811V1ng a close anaﬂogy

from the Conventlon for the Hreservatlon and Protectlon of

174 b v

)
~Fur $eal§ of 1911. Sher says that the principle of

management of the living resources of the ﬁigh seas (fur‘
eeale) should be transferred to nonllviqgoresourqes "just

like 1living resoufces{werevdeclared commen'§¥bperty resourees,
and that access, developmen;, conservat1on and proflts,

1
yege to be tontrolled by the communlty for thg common good

of manklnd."175

\ : . ' Ny
. . P

4 - . e

IIT There shall be'ac@ive and equitable sharing of.benefits

derived from the .exploitation of the common herlté& area

LY " :
I k]

and its'resources. - | - A
* Tt LY ' 4

The aspect now in question is value-dominated,’



http://nonliving.resourc.es
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~
-

the .value being- equality, which in this context is the value

,

of equitable sharing. Not a new concept of value in law

@
]

& or international law, but still of great significance here

- for its appliqétion to a new area, which so far believed

more in exclusive enjoyment rather than inclusive enjoy-
ment.. The concept, borrowed from socialist philosophy,

tries t@ amalgamate two opp051te economic sharlng theorles,_L__*.

i

in an effort to prepare a new lend for the benefit of man-,

- kind. The value in this concept, wﬁen applied to the

=

N ) 3
common heritage area and resources, gives a new system of

\ “
sharing on an equitable basis, thus ultimately demanding

w policy for its active application. " This equitable
sharlng, of_;ourse, does, not restrict 1tse1f to f1nanc1a1
beneflts, and it goes- far be?gnd to the "beneflts derlved

from the shared management and shared technology by way

w176

of transfer of technology. Perhaps this concept

can best provide an equitable international order:

*

<

IV. The area sheli\be used exclusively for peaceful purposes.
N Here the aspect 1is dominated by a value very

important and wide in its application - peace. Peace, for

- mankind, is as essential as food and other basic living
. - L S
materials. It is a very wide term, but here it is important

§i§'t° prevent the conversion of seas into "national 1akes"177

and avoid fxriction at ‘the international level. The scope

of peace here dees not end at .the avoidance of seabed




~
related concepts but it goes far further and tries to

convert the area of '"common heritage'" into a complete

frictionless area - an area of universe%/cooperation.

.

hl »
> " ;
. . J g}. .
B .

The policy behind it .is o 1ntroduceégomplete ) .

dlsarmament in this area. Though apparently notﬂ?gellstlc,\

~ /(A: i

still} a positive step in thlS direction can be seen in
“ e

the g}ghteen Nation Disarmament Agreement,178'which pro- .,

LY

hibits the emplacement of_nuoTear and ophém weapons of .,

man's distribution on the oceam—floor. This, though a ,

partial success, is a good beginning in the policy of

. . f
. achieving compléte disarmament on the international o¢cean e*z:

’

floor. The writer does not mean that thieving'the policy

v b ¥

of peaceful use of deep ocean bed is not withodt challehges,

but the assertlon here is that pollcy has achieved some-

179

thing. Of course, complete reailsatlon of a pollcy of

reservation ﬁnd,qse exclusively for peacefql purposes is

A3

“still an issue of tomorrow. But am active involvenfent of
the international community in this aspect is a big force,
which cannot be deprived of its demand of ''peace' at ocean- A

bed"in times fo come.
. * J

v ‘ * ' ;
V. Reservation of the area for future g nergtions.f.

3 - T . B : L. '
C This aspect,, the last, is value-dominated, ‘and ¢

the valuwe is that the area of commoh heritage shall. be .

N » . 3 . "< - A

- ]
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reserved for future generations in a way thgf.it continues

to pass on to ‘the fdtuﬁe generations. This means that

“

+t shall be an indivisible wholé, which sha@l .be the ) I
'""common hefitage of mankind'" in perpetual succession,

-~

i.e. never tp be changed in nature.
In order to be used by futlre geheratiqns,

certainly ;t neéds to be preserved from damages and its

ecology 'negds to befconserved? SO thaf it continues useworthy

in futpré too. Here, we find that again a policy is needed,

so that, the arga reserved can be effectively used by

generations of tomorrow and so on. The View that oceans

are indeterminately sﬁsééptible to accommodate any use

and abuse no more holds good. The marine environment

by natu;e is delicaté, its z?ological agd boqanical

speciés cannot persist enowgh tp affray ‘the ever-increasing

pollution rate. Danger to the flora .and faqnd of the

-pelagic world needs to. be averted by way of a proper

framework based on scientific meang..

RN | ' ‘
Efforts in this directinn prior to UNCLOS III

‘were negligibie; save for the Convention on the Preyention

of Marine Pollution by Dumping, and the Convention Pre-

veniting. Pollution from.Bhips.180;‘Perhaps this is a'Vftal~f

¢ . »
e
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ce

ingredient of the common he}itage concept so as to keep

the area worthy of continued beneficial use:
S

I:3:1ii. Conclusion.

~

. The gqa-bed\and the -ocean floor constitute
nearly three-quaters of the land area of our planet. Exis-
ting international law of the sea not only allows but
encourages the approppiation of this vast area by the few
who are?technically equipped with exploration anﬁ expléit-:
étion ;6ience. The resources on the seq;bed are great,
equally wvast as on the land. The ocean bed is vital’

from the strategic viewpoint also. Thus it can easily ¢

be used for both economic and military purpéses. Ang

—_—

by économic use, some ntries might use their "technical

competence to establish near unbreakable world dominance

through preddmingnt control over the seabed and the ocean

floor."18I

$

L]
'

The concept qf'the "common heritage of mankind"
is the only viable sbiqtioh to avert the prébable misusé
of the ocean'flgor. _N;;; a well-establisﬁed legal concept,
is Article 126 of the Informal Composite Negotiating Text,
reading:‘"Thé area and its resources are the common

182

heritage of mankind.'™ "$o far, international law of the

sea has responde& well to adjuét to the rapidly changing

~

.




demands of the new world. .The world community desires to

recohcile the yawning gap of rich and poor, or developed

and developing, as expressed in this new revolutionary

. . . . ~ )
concept. If successful in its objectives, the lex ferenda

of -today will make the world a better piace for generations

I'd

to come.

-
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. For meaning and explanation of the terms res nullius
and res communis, see W.W. Buckland, A Text BodE of
Romaﬁ?%hw Tom Augustus to Justinian (1921), p.187%;
Frank D. Moore, The Cyclopedic Law chtlonary (1940)
p.965; Potsic Cunnim, Institutes of Justinian: A

Manual of Civil Law (2d ed., 4865) p.81 & 84; W.A.
Hunter, A Systematic and H15tor1ca1 Exp051t;on of Roman
Law (18767 p.11Z2 § 164, E. Pastey Gaius' "Institutes

of Roman Law'" (19049 p.127.¢ 160; Percy :szenn,

The Origin of the Rights of Plsherles in Ferritorial
Waters (1926) p.13; Douglas M. Johnston, The Internation-
al Law of Fisheries, A Framework for Policy-Oriented
Inquiries (1965) p.303-4; C. Johh Columbus, The Inter-
national Law of the Sea, (6th ed. 1967); F.V. Grocia
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ces of the Sea (1959) p.I18-19.

. Buckland, ibid., p.184; Moore, ibid., p.965.
Ibid.

Fenn, supra note 1, p-3. See also Percy T. Fenn, ''Jus- 5
inian an%’ he Freedom of Seas," 19 Am. J. Int. L. (1925)

p.176. T\ . g
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For more hlstorlcaI detail see ibid.
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:'Fenn, supra note 1, p.f. P

Fenn, ibid, p.8. .

. Ibid., p.3.

. Ibid., p.9; Paste, supra note 1, p.127.

. Fenn, ibid., p.11. _

. Poste, supra note 1, p1162—163; Fenn, ibid., p.1S.

. Fenn, ibid., p.15.

. In Roman Civil Law Res publica means the property of .
the state. See MooTe, supra note 1, p. 965 Fenn,

ibid., p.13; Cermin, supra note 1 p 80} Hunter supra
note i, P. 45 Buckléna, supra no{e 1, p.184. ’
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14, .Marcian and Justinian made the sea shorg common,
Celsus made itTpublic, at any rate where the land
behind was public. 'Paul avoided either expression and

,%ald .nullius sunt sed iure gentium maribus vacant.
eratius treated 1t as a sort of res, nullius, though -
admlttlng, ‘that if a buiding thereon came down, the
acquisition will cease. For Marcian, whlle the litus, ¢
was common, it was not iuris gentium 11ke the sea itself."
Buckland, suEra note 1, p.186; Johnston, ugra note 1,
p.304 n.4. o

. e
L

15. Columbus, supra.note 1 p- 62 n.3; Fenn suEra note 1,
p.22; Johnston, 1b1d ’ pP. 303 Amador,’sugra note 1, V
p.14.

16. Hugo Grotius, The Freedom of the Seas (1916) p‘28.

L]

17. Columbus supra note 1, p.66; Fenh, supra note 1,
 p.22; Am;dor, supra note 1, p.14; 30 nston, supra \
note 1, p. 303 v ) //

. - -
18.' Grotius, supra note 15, p.34; Buckland, supra note Ij
p.186. . R
18a. Grotius, -ibid. a .o ’ .
19. Grotlus, 1bid., p 34, , 2\

20. Litora means of the shore or goods of the shore S
D.D. Simpson, Cassell's New English-Latin, Latin-Eng- \\
lish D1ct10nary (1968) p.548; Fenn, supra note 1, p,Zi/

21. Loca publica means region of public.. For loca see
Simpson, ibid., p.349 (third meaning of locus which
refers to loca); for publica, ibid., p.486; Moore,/
supra note 1, p.965 for comment on loca publica; 2
Fenn, 1b1d., p. 22" , ))

22. Fenn, jibid., p. 22 Quoteé by Fenn from Justlnlan s
Dlgest which refgrs to Paulus saying: nullius,/sunt,
sed iure gentium aminibus vacant ... litora et/ loca
pubiica in modern cedant. / :

-

’

23. Buckland, supra note 1, p.186; Quoted from Justinian's
Digest, Boo ITl,” Title 1, Fragment S1. For Engllsh
Translation see: §.P, Scott Corpus luris Civilis Vol
3 (1973) p.17. ’

. 't ) ”

23. Fenn, supra note I, p.22, n.8. Justinian said:
litorum quoque usus publicus iuris gentium set, sicut
ipsius: maris ... proprietas autem eorum potest intell-
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mare et quae subiacent mari, terra 'vel hagga&x“‘{
Here Justinian-has made publicus a synonym for
communis, though according to Fenn he dlfferentlates
elsewhere between the two.

< 25. Fenn, ibid. sy P.22, says: Quadam naturali ... et per
. hoc litora maris. 7/ :
. 26 Columbus, supra note—l, p.62.
27 Amador, supra.note 1, p.14, Here Amador asserted that
Gaiys described the sea as res nullius, but Amador
has given no reference to support his view. John--
A ston, supra note 1, p. 304, rlghtly points out this. -
Further we find that Paste (supra note 1, p.127) -in
B "Institutes - of Roman Law by ‘Gaius'" gives a contrary
view and says ""'that the ocean,air and light are res
communis. But here also it 1s not clear that the
view was of Gaius Yor Paste himself.
28. Johnston, supra note 1, p.304, writes that "dug'to his
use of terminology, however, it is not clear whether .
he meant by this merely that the fish were not in.
fact owned by anyone or that de iure they could not
by their nature be aiiroprlat—a
+ . ‘ . {L
29. Buckland, supra note 1, p.186. .
\'~ 30. Johnstonthup?a note 1)‘b.30§: . | .
31. Johnston, supra note 1, p.303-4. .
32. Buckland, supra note 1, p. 186‘.. af,??ffffifgf’_i;if —
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- 1608, written-in 1604,  English translation by Ralph .
van. Deman Mogoffin under “the title Freedom of the Seas
o (1916). It has origingl Latin on 1left and Bngllsh
transIathn qg‘rlght de. ‘ .
.34, Grotius, ibid., p.2/ = ‘ . o
; . —_—"2 .o
' ..Quotéd by Columbus, supra note l; p.62-3.
" '~ 36. Grotius, supra note 33, p.5 Gf preface. o .
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. '/,4ﬁfr Grottus, supraSnote 33, p.5~ Grptius here admlts ’
9 that a smaIg pArt of the sea can be(Possessed
- 61. Selden, sugra note 58 pp. 178-9. ° . : ‘
. C .
IR 62. 'Columbus, supra note 1, pp. 61-62.. -
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63. As quoted 1b1d , pp 62 and 189. Fe .
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65. Colombos, supra ote 1, p.65
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’ study see REPoTts of the ‘Seabed Committeé, in partlc ¢
ular Legal*%ub Committee Reports from 1968-1973¢ . i
. ' . 69. For dlscu551on of historical developments 1n the law
- of the sea, see Fulton, supra note*51; Frahcois, ’
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. . Z Year Book of International Law Commission (1p51) p.75
e (Original 1in French - for Engllsh translatlon see -
UN Doc. A/CN.4/42). 0
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) 71. Carl M: Prankiin, The Law of thé Sea: Some Recent Dev-
elopments. (1959- 60} .,
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> 74.-Ceei;/J.B. Hurst, ”Whose 15«¢he Bed ‘of th Sea?” ' .
. ~4 Brit. Y.B. Int. L (1923 24) p.34; Fran 11n, suapia
{// "~ .note 71, p.3Z. - ( R
: - 75. Hurst,'ibfdw; pp. 34-36. ’ . l C K
76. Ibid., pp. 40-41.' ' S .o
"% 77. Fulton, supra note 51, pp. 696- 697.. T
( R '__;28 Hurst, .. Cit., pp.40-41. Accorﬂng ta-ﬁumt,_ e
"the pear and chank fisheries tn the Gulf of Mannas .
3 were claimed from early times by the successive )
«\\ Portuguese, Dutch and Bri#ish masters of the neigh- .
’ i bouring territory, *and thére can be little doubt that.
‘ ‘ * a good - title to ownership of these beds can® be made
‘ig, " out,:based ort long- cont1nued%occupat10n i "
. 79. StefdniA. Ry/;pnfeld Protectlon -of Coastal Flsherles N
- under International Law (1971) p.166. , . o
\.0 :55: Ibid. See also Franklln, supra note 71, p§33. .
e - °§;:"R1chard_Young, fSedentary,FLsherles and Conservdtion ——
- - ~. , ,.on the Continental Shelf," 55 Am..J. Int. L. (1961) p.359.
- .. ' N ~ - e
‘ ' é214M W. Mouton, The Contipental Shelf (1952) p.6. Quoted k
- by Mouton fxom Dr Ot KummeIin, Handbuch der Ozean- .Q
s graphle (1907). . ( \
4 .. .
v 83. Franklin, supra note\71, p.33-34. - //))
= , v, . r .
84 .0 bic_l.,p 35. ST /)f
85. IB“dx,\;iSG*"_,\ _ . -
.- .’ . ’/\: x , "_ . , R rd
".Franklin, 1bf§} p.36, n.126; see also UN Dgc. ‘.. .
A/C N.4/38,5 (1950) . . , . : .
Franklin, ibid., P- 35, see also UN Doc. A/CN 4/17 . <:_
34 (}950) . ‘ . -
. [ . ”
. W, Laktxne, "nghts Over the Arctlc," 24 Am. J. Int. L. -,
"(1930) pp. 703-8; for a criticidm of the Sector theory -
" see Carl M. Franklln and Virgil M. McLintock, "'The.’
_ Lo Terrltorlal Clains of Nations in the. Arctic: An "App - r
o " . raisal,. 5 Okla L. Rev. (1952). ‘p.37. Under the séctor
- - theory the Soviet Union claimed.a pie-shaped area ;
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89. L. Larry Leonard, International Regulation of Fish-
., eries (1944) p. 134; Franklin, supra note 71, p.37.
90. 205 L.N.T.S. 121, Great Britain and Northevfl Ireland
) " and Venezu€la; Treaty relating to the Submarine areas
B of the Gulf; F.A. Vallat, "The Continental Shelf,"
~ . 23 Brit. Y.B. Int. L. (1946) p.333; Franklin, 1b1d
-ppP. §7—38.
¥
91, 205 L.N.T.S. 121, ibid. pp. 124 and 126 (Article 6§7).
92. Vallat, supra note 90, pk?33 ;‘
93. Pre51dqnt1a1 Prgclamﬁtlon No 2667, 28~%ept./1§45,
10 Federal Registetr 12303; reproduced in 40/Am. J. Int.
- L. (1946 Suﬁp 45-8; B. Macchasney’, Recent Develop-
ments. in ‘the Law of the Sea,.International Law Sit-
uatlon and Documents . (1956) p.140. i % N
.94, Tbid 10 Federal Register- 123(14 Macches.ney, 1b1d“,
) ’ p'ZIOo‘ - .0
,95. For a detailed dlsgu551on on these recitals see,
C.H.M. Waldock, "The~Lega& Basis of Claims to the ®on-
tinental Shelf," 36 The Grothé Society (1951) p.133-4;
Cecil J.B. Hurst '"The Continental Shelf," 34 The
® Grotius-Society (1949) p. 153; Franklln, supra the 71,
- ‘PP, 38l39 .. 7
96. Truman Proclamation,_cited suBrafnofe 9 Agi
97. Ibid.. - E \ 1
.98:-Wa1dock, supra note 95, p.124; Fiaqklin, supra note 71, -
P. 42 3 . s -
e 99-‘.Frank11rb, ‘ibid., p.39. . ( - /\
100. Ixum?n Proclamat10n,_c1ted uEr noté 93 .
A 101, Wpldock, supra note 95, p, 125 '
.102. Franklln aﬂmra note7;, p, 40. ., . . A
oL 103, Ibld' o " - ]
2 * ’ - . ) '
” 104. Majorie ~ M Whlteman, “Conference on the jaw of the
. , Sea: Conventioh on. the Cortinental Shelf " 52 Am. 7.
T o Int. L. (1953) P. 629 at 636 -, . oo
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1 105, ‘As quoted by Franklln, supra note 71, p.44.
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106. C.B. Selak, '"Recent Developments in ngh Seas Fisheries
Jurlsdlctlon Under the President's Proclamation of
1945," 44 Am J. Int. L. (1950) p.680.

107. Richard Young, "Recent Developments with respect to
the Continental Shelf," 42 Am. J. Int. L. (1948)

p.843 at 850. Young related the language of the
Truman Proclamdation t6 the century-old.Guano islands
’ and said that "at the discretion of the President
— of the United States he considered it as appertéﬁnlng
to the Unlted States

108. Hurst, sugra note 95, p.149.
109. Waldock, sugra note,95, p.L

110. H. Lauterpacht, ”Soverelgnty Over Submarlne Areas "
- 24 Brit. Y.B.vInt L. (1950) pp.-413-414-.. .

i

111. Lauterpacht, 1bid , at PP 389 and 392..
I
112. Vallat, supra nete 90, p.336.

113, Hurst, supra note 95, p 149 . o -
e 111\\Wh1teman, supra note 104 p.629% at 636. . '
' <‘ . 115 Macchesney, supra note 93, pp. 489-90.

116 Thé Order in .Council for British Guiana, 1959, Wthh
is typical of all claims, provides: "2. The boundarles
~of the colony of British Guiana are-hereby extended
. to include the'area of the continental shelf being the *
el . seabed and 1ts subsoil which lies beneath the high seas
contiguous tc* the territorial wate?k of Brifish Guiana.
. 3. Nothing.in this order shall be deemed to-affect )
the character as hlgh seas of any waters above the said ,
) ) area of the  continental shel¥.'" [Macchesney, ibid, 490] a
Lo ) - ~See also Mouton, supra note 82, pp.257-259.

.
v s
4 -

*117. There was a confusion over the issue thatﬁthe proclan-
. ation issued on 10 Sept. 1958 by Australia d1d not. refer
" P + tg sedentary fisheries. It reads: '"... Australia -
g hgs sovereign rights over the seabed and subsoil of
) (a) continental shelf gontiguous to any part of its
coasts .~ ." [Macchesney, 1b1d, p. 442 ] .

N

:,T Non speC1f1cat10n éf a precise limit in the Australian .
. proclamatlon was p zzllng in view of .the fact that con-
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———— .
temporaneously with the jfcation of the two .
proclamations an Act wa§p53§§sg by the Australian’
Parliament amending the Pear isheries Act of 1952.
This Act did define the contaneptal shelf of-Aus-

tralia as '"to a depth ef not' more than 100 fathams.
[D.P. O'Connell, "Sedentary Fisheries and the Austr- .

1"

alian Continental Shelf,” 49 Am. J. Int. L. (1955) p.186,

note 11; L.F,E. Goldie,"Australian Continental Shelf
Leglslatlon and Proclamations,” 3 Int. § Comp. L.Q. .
(1954) p. 535; D.P. Q'Connell, '"Problems of Austral-
ian Coastal Jurlsdlctlon,”‘34 Brit. Y.B. Int. L.

-

(1958)--p. 199.. - L S ae .

U.S. Naval -‘War Collége.Inferﬁational,Law Documents
- 1948-49 (IQSQ) p-185.

-

MacChesney, sugra note 93, p. 456

!
U.S. Naval War College, supra note 118, pp. 1881192;
McChesngy, ibid., p. 26& <

U.S. Naval War College, ibid., p. lé MacChesney,
ibid.; p.441. Franklin, supra note 715 p.58.

The Argentine ‘Republic. Presidential Decree 11 Oct.
1946, said that "the United States had issued a

. “declaration asserting sovereignty over the peripheral

epicontinerital seas and continental shelves." This
statement is c{learly in error, as a careful reading

of the Truman oclamation will- show. Yet, the Decree
indicates that .Argentina was considering the United
States claim to Mjurisdiction and control" as belng
equlvalent to a claim of "sovereignty'. . .-
MacEhesney, 1b1d., p.475...See Proclamatlon of 3rd
Aug. 1952, provision 1 and Submarlne Arear Laws
Provision 1(a); Waldock sugra note 95 p 115; Franklin,
“ibid., p.58. - ' - .
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,123. 499 U.N.T.S.- 312 15 United States. Tneatles and Other

International Agreements (1964) Part -l,- No. 5578, 4
p,471-75;-52 Am..J. Int..L..(1958¥ p.585; U.N. Doc.
A/CONF 13/55 In the Mnal vote the Conventlon was

_Adqpted by 53 votes in fakur, 3 agalnst with 23

124. The s‘tudy-of the "Continental Shelf" was ‘first under-
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- the 'general topic of.the "Regime of the High Seas.' ‘
. The first draft was prepared in 1951, which was
submitted yto the 'governments 1nvolved Subsequently
a second draft was prepared in 1953, on the basis o
comments ,0f government. This was again changed in
1956. before its submission te the UN General Assembly.
- & Bor ‘detailed discussion see Amador, su ra note 1, pp.
‘108-116. For 1956 draft see: GAOR, Session,
Supp. No. 9 (A/3159) The 1951 draft 15

v, .~ 'in the report covering the work of 1951 .[UN Doc.

A/1858 pp. 23-25). The 1953 draft _is in the report
.. —covering the work of the f1fthﬁse§gion‘of 1956 [UN _ .
g Doc A/24 pp. 13-17.].

125. Supr )Qote 123, Atricle 1 of the Conven ion- on the . '
Continental Shelf . i\\\ -
126. Supra note 124. For®comments see: Whiteman, supra
note 104, p.629; Amgdor, supra mnote 1, p.109;
MacChesney, supra note 93, p.19; J.A. G Gutterldge,
"The Regime of the Contlnental Shelf " 44 The Grotius
“Society (1958) p. 77. “Though a third element of "Tadjacency” was
Tesent in definition, it éi not referiid tg in the text because it

as common an atmefmn: ammt initions.

© 127, Supra, note 124.

128. The most exact geological definition of the term is
probahly that .adopted by the International Committee.
on -the Nomenclature of Ocean Bottom Features, which
is as_follows: “The zone argund  the continent, exten?
dlng from the 1ow waterline to a depth at whnch there.
is marked-ingrease of.slope to greater depth. Where -
this increase occ®s,:'the terin‘shelf edge is approp- ’
riate. Gonventlonally, its edgé.is taken at two,
hundrad metres, but instances are known where the'
increase of slope occurs at more-than two hundred feet

)
*

-

-~

or less than' sixty five fathoms." [Gutterldge, suprd =
note 126, pp. 79-78.] . This definition'shows that the
geological definition was 1tself qu1te unclear and
uncertain. r , 2
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129, Arthur H. Dean Y he Geneva Conference on the Law

= %" of the Sea:.What was Accompllshed " SZ?Am J. Int. L.

58) p. 607 at 620.
(£958) S

- 130, Philip C. Jessup, "The, Geneva Conference on the Law

Jof the’ Sea: A Study in. Intermatlonal Law MaJ;ng," 52
"Am J Int. 7. (1958) PP. 733 734, '
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‘ 131: Supra note 123. . Ly
#7132, Whlteman, supra note 104, p. 629 at 636-9; Jessup;
. supra note Igﬁ p.733 at 726. . v .

133. Supra note 123, Article -2, para. i,

- 134. Supra, note 124; fgr a comment see Amador,' supra

: note 1, p. 117 and Whiteman, supra note 164 529
at 635., _

-135..-W{{iteman, ibid., p.336.

'

-~ - - — .

136. D.H.N. Johnson, "Th Preparatlon of the 1958 Geneva'
Conference on the L of the Sea,” 8 Int. § Comp.

. Q.(1950) p.1227at 143.

137. Philip C. ¥essup,9¥The UnltedLﬁ;tlons Conference on
the Law of the "Sea,'" 159, Coluﬂ' L. Rev. (1959) p.234
.at’ 251; Jessup, supra note .130,, p. 7350, T

138. Def;irsugra note 129, p. 607 ag 619. )
° & - v A
c

139. UN_Dbc. A/6695 (1967). S

140. UN GeneréilAssembly Res. 2749 (XXV) ZS GAOR Supp
- 28 at 24; UN Doc. A/8028 (1970). " (

LA

"141." UN Doc. A/CONF.62/WP 10, 15.July, 1977:(I.G.N.T.).
/.. 142. Revision 1, I\C.N.T.; A/CONF 62/W.P. 10/Rev.'l, 25 April 1979.
76 .

143, I.C.N.T., Arti . .o .
E . r& ) 5 -~

of. the Sea The Seventh Sess¥on (1978)"
nt L. (1979) p. 1 at 19.

14; Oxman, 1b1d, at p.20. 30v1et Proposal (Sevgnth ., /,?

ession) t. "Where the Contingntal margin doks not

extend beyond the coifined of the 200 conomic ’ ;3;

zone, the edge of ‘the contind¥fital shelff willTlie '
along "the outer limit of the econemic zone.
cases ‘where thé edge of the'continental margin extends
less than 100 miles beyond ,the outer limit of the
200-mite economic.zope, the -continental shelf of the
coastal state will be detérmined on the scientifically
sound geologlcal and geomovghologlcal data.{; If such

.. data‘are not avallable, the, outer edge of the Contin-
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ental Shelf will be d®termined in accordance with
paragraph 3(b) of the Irish amendment' ('mot more

than 60 nautical miles from the foot of the comtin-
ental glope') on the understanding, however, ‘that the
edge of the continental shelf shall not under any
circumstances be fixed .at more than 100 miles beyond
the outer limit of the 200- mlle economlc zone. 3.
Where the continental margin ext eyond the 100-
mile strip adjacent to the 200-mile ectonomic zone,

oL the edge of the continental shelf will' be fixed
at a distance of 100 miles from the outer limit of the
economic zone. For the Soviet p oposal in Eighth

} -~ Session of UNCLOS 1ii, see pragee 1ngs of the Negot-~
iating Group - 6, 18prril 19 Irish proposal.
ibid. . M%)

146, /UN Doc. A/CONF 62/L .
\Geneva, 19¢h, March _to 27th April 1979.)

.
TEe

147. "Panel Dlscu551on on: Whose is the Bed of the Sea?"

62 Am Soc. “Int. L. (1968) p.215 (Hereinaftér cited -.
as "panel discussion'). . v e
o> .
148. 21 GAOR; UN "General Assembly Res. 2172 (XXI), 6th
~ Dec., 1966. -For a study®n patentlaIs of ocean .
* space see Elisabeth Mann Borgese, The Drama of the, |,
» Qceans (1975); Hugh M. Bowen, 'Human Capability in
Water,” 4 Marine Technology Society (1968) p.265.

F i

J

149 Sta ,ment of President Lyndoa B. Johnson on July~%3,

. 0, at the Commissioninpg~of the Research Ship
anography, Vol II Public Papers of the Presidents! -
ndon B. Johnson 1966 (1967); see .also statement qf

-

26 April 1979 (Eighth Session, -

-

~}. theU.5. Representative to U.N.O., Arthur J. Goldberg, .

"U.S. Calls for UN Committee To Dev¢1op Principles
% for Cooperative Exploration and Use of Ocean Floor",
. 57 The Department of State Bulletin (1967) p.723; "
and “CTark M. Eichelberger, "The UN .and the Bed: of thé
Sea," 6 San Diego L. Rev. (1969) p.339. - /

‘.

'150. 22 GAOR, UN Doc. A/6695 , - S
151-'22 GAOR, First Committee, UN Doc,tA/c 1/P.V. 1515~ e

1516, Nov 1, 1967 . .
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153., Ely Noruhcutt, "The Laws Governlng Exploratlon of .the
Minerals Beneath the Sea," 2 Marine Teehnplogy Soc1etx
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(1966) . 337 at 378 A. Pardo's spe ch, supra
"note 151 at p.9 CAmbassador Pardo glioted and comm-

ented upon Ely's statement); Also 'see, Ely, 53
"Proceedings of the I.L.A. (1969) pp. 212-6.

Supra note 151, p.9. s s

Vol 4, M The Oxford English Dictionary, 13 Volumes
(1961) p. 127 deéfines mankind as "human beings in
general'"; Webster's Third New International Diction-
ary Unabridged (1971) p.1376, says that mankind.1s the

. 'totality of human beings or beings'; Black's Law, R

Dictionary, 3rd edq (1933) refers to mankind as &
"face or species of human beings'. The theme of these
expressions can be summed up by saying that mankind
means '"the aggregate of all human beings".

Aldo Armando Cocca "Mankind as a New Legal Subject:

A New Juridical Dlmen51on Recognised by the United

Nations," 13 Colloquium L. Outer Space (1971) p.211 ~

at 212-3] Cocca clearly differentiates between '"omnium"

and ”manklnd" and suggests that the word "humanitas" .
used in res~communis humanitas is more close and almost N\
the same as mankind. By this he attempts to establish -
that '"mankind" has a specific meaning which is wide
enough to be applied to the totality of human beings.
For more comprehensive discussion see Stephen Groye,
"The Concept of Common Heritage of Mankind: A Polgt-
ical, Moral or Legal Innovation,'" 9 San Diego’L. Rev.
(1971 72) p.390 at 392.

P

; Cocca, ibid., p.214. _ ' ('

@
[

Ricar Maqueda, "Something more about'humanlty as
a Subct of Law,' 13 Collequium L. Outer Space (1971)
p.215 at 217. DR}

Ty, supra note 155 Vol I1 C*, p.688
. Webster's D1ct10nary ‘
supra note, 4583 Black's Law Dictionary,/ supra

ote I55. oes not refer to word '*common'" exchs-
ively,~but on the term '"Common Ri " it means as
ﬁappertarnlngeto and enjoyed by 411 equally' in common."
U.N. Doc. A/C.1/PV. 1&55, at 12 (19.70). N .

UN Doc. A/C.1P.V. 1784, at 28 (1970); see alse
Jovan Djardjevic, "The Sqcial Property of MAnkind,"

Ed. Elisabeth Magp Borgese, Pacem in MaribBus (1972)
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162. U.N. Doc A/GC.1/P.V. 1602 at 53 (1970).
163. U.N. Doc A/C 1/PV1;88 at 24 70) .

164, M.I% kazarne, "Scientific-Te hnolog1ca1 Progress ‘and
the Search- for Legal Regulation of Possible Seabed’
Uses," 3 Ocean Devel. § Int,/L. (1975) p#75 at
78 - 85 E.E. Joyner, "Towards a Legal Reglme for the..
Internatlonal Segdbed: The Soviet Union's Evolving
Rerspective," 15 Va. J. Int. L. (1961) p.871 at

- 872-879.

165. Every new concept, before it gets recognltlon as a
legal concept, has to get recognltlon of the subjects
directly or 1nd1rectly, before .it can be applicable
-on those'subjects. On this Maquenda, raghtgé
comments by saying "If we appeal to the hgl of the
History of Law dnd.go back to its origins, we shall
be.able to see that rotests: has been the primary
notgon' .to every 'new arrival of, concepts. He’
de es his arguments '‘from the primitivé law of
arital relations and obgerves. that during the
evolution of law relating to marital status it was
objected, protested, but radually new values and new -
. concepts were accepted, resulting in the formmetion ll'?
of new law. He uses thls analogy with '"cofimon
~ .heritage'" and says it is foreign to the present
_ 3001ety, therefore it is belng rotested, but its
i graq¥ ptance will give it the shape of a
lega pt [supra note. 158, p.217.]

166, R.P. Arnold w"The Common Herltage of Mankind as a
Legal Concept " 9 Int. 5. (1975) P. 153, .

167 Borgese, supra note 161, PP 161-2,,
168." Arvid Pardo, 'JAn International egime-ior Sea-Bed:

+ . Developing Law or Deyveloping. Anarchy," S‘Tex Int. L.
Forum (f969y P. 2047at 211. ﬁfkh

169 Arvid Pardo,’"chﬁh Management and Developmenf} Pacem
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Ambassadoy , Pinfo ; while explalnlng and commenting on

’m;i;;;: _the "common herlxage" congept in.'Dec. 1978, said: .

""The mlnexals of the deep seabed, which are beyond

. national -jurisdiction, have been declared 'to be the

. common heritage of manklnd This means that those
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minerals cannot be freely mined. They are not there,
o to speak, for the taking. The common heritage
mankind is a common property of mankind. The ,

commonness of the common heritage is a commonness

of ownership and benefit. The minerals -are owned in
common by your country and mine, and by all the west
as well. In their original location, these resources
“belong in undivided and indivisible share, to your
country and to mine, and to all the rest ... to all
mankind, in fact, whether organlzed as States or not.
If you touch the nodules at the bottom of the sea, you
touch my property. If you take them away, you take
away my property.'" °[C.W. Pinto, ”Slmpllflcatlon as

a Strategy for Fac1litating Agreement: A -Statement,"
Proceedings of Workship : Alte$nat1ves in Deep Sea)

Mining (19783,unpub115hed]

j .
Perhaps, when Pardp referred to the misinterpretation
of the "componvheritage" concept .as *"common property'i,
he intended)te answer the view of C.W. Pinto, Chalrman
of Committee- I of UNCLOS III

. 170. Pardo, ib d; on the concept of "soc1al propg;?yk‘ see
\ Djardjevic, - supra note 161. -

171. Elisabeth Mann Borgese and Arvid, Pardo, New Inter-
. national_Economic Order and the Law of the Sea {I01,
Occa51opaI Papers 4) p. 10. )

-

172. Ibid. | _
173, Arv1d Pardo, Foreword 14 San Dlego L. Rev f1977) p.156f

" 174. For the text of the Convention see Charles I Evans, -
comp.3 Vol I Treaties And Other Intérnational Agree-
. ments £ the United States of -America (IW75- 19155

P. 804. ) L8
175, Elisabeth Mann Borgese, "Towards an Interngtional i
_ Reglme’" Tex, Int. L. Forum (1969) p.218)at 224.
176;'Borgese and Pardo, suE{a note 171, ﬂ 10. , .

177, Pardo, Papel Dlscu551on, supra note 147, p 216<at,223
Caliborne Pell, ibid p 236. .

178, 10 I.L.M M. (1971) p. 145, , :
179. On the m111tary’slgn1f1cance of the deep sea-bed

to the naval powé?¥s, see M.W. Janis, Sea Powers and'.
the Law of the Sea (1976) p. 145. .
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180. For Convention on the Prevention of Marine Polil- ‘7,
ution by Dumping of Wastes and other Matter (197glh
) ‘and the Internationa& Convention for the Preventio . -
" of polludion Ships (19743 se'M. Nordquist § S y
¢ R. Churchid], .eds., New, Directién in sthe Law of the: e
Sea (1975) p.331 and§454.‘ v ~ '

‘.
n :
-

. 181. Pardo, Panel Discussion,_sﬁpra note 147, p. at 228.

182. UN:Doc. A/CON?.62/W.P. 10, Sth July 1977 (I.C.N.T) ¢
Article 136. ’ , :
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I1:1:i International Snaces and the Use of Analogy:
An Tntroduction’ ‘

t

L] - -~ .

The. legal concepts applicable to the ocean

floor, air space and outer §pace’and the polar regions
[} »

are concerned with particular types of geographic areas.
They all take into account the special physical charac-

teristics of ‘the area in question., the limited forms of-
: X y

human activity beyond national jurisdiction that tan

-

)

be engaged 'in, and the advanced techhology reqhired to

a -
carry on such activities. Although maritime law has been

L d
evolving for centuries, the law relating to the deep

2

ocean bed is relatively new. This sector of the law of

the sea is, then, contemporary with the development of -

13

air and space law and the law.of -polar regions:

L4 »
[
’ PR

Legal developments in a1l three areas are dir-

nts in technology

[

ectly related to the recent developme
which have made all these areas more accessible in the

.
present-day world.1 ' Obviously, the growth of technology .
,has generated new perplexities for mankind. .The issues ‘
at st;ke'have been numerous,_involving peéée, securipy,

\sévéreignty; economic‘expfoitatioﬁ and exploration,
stfategic uses and resource managément in the common int--
erest of mankind.” The present technology has placed us

o

at a point where now we realise: .




i

¥

common rules. A generally accepted concrete
delimitation 60f nationale spaces and inteér-
national spaces, ... the maintenance of the
balance of powegy in international spaces, .the

establishment of new international institutions...

necessity of adopting-a multilateral treaty on
international spaces. -
: 2.

A scholar as early as 1959 envisaged that

""agreement on space ... could set a pattern for multi-

’

lateral cooperiation in other space activities.'" He
further pointed out that '"through their partnership in
aifgp@ce nations can learn the ways of meaningful ctoop-

e

eration ¢h earth."3 This ~goal of cooperation was-

agaln stressed through the Outer Space Tfeaty of 1967 which

says, ''State parties ... shall'be gu&deé by the b;inciple
of cooﬁeration and mutual assi§ténce.”4 ~The central cont
cépt behind.all this is the principle of universality, |
or that of 'common inter;st“. ‘As noted in the previous

chapter, the latest version of this fundamental principle

is that, of the common heritage.

- ¢
P

We find the development of similar concepts in

~ polar spaces and particularly' in Antarctica, Tather than

the Arctic. The Arctic is an area consisting of an ocean

LY

basin, prédominantly ice-covered, surrounded By the land f

[y - LY
.

-t -

the hecessity of the elaboration of further : .

W



http://rul.es

massés of Canada, Alaska and Eurasia. The Arctic is
"a strategic area and the Arctic basin will 'serve ag a
"no-man's-land' in any future wars."S As for the
Antarctic, Britisﬁ Prime ﬂgnister MacMillaﬁ, during
his 1958 vis?t to Australia, stressed the need for the
internatiéﬁalisafién of that polar region.6 In the -,
~A.htarctic, too,_yé find-an elemeﬁt common;to that of

outer spacé and ocean bed areas, that is, the common

K
interest of mank“ind_.7

- -

o—— T

- P N -

For the purpose of this study -only Antarctica N

[

will be'dfscusged, because the Arctic 1is gene}ally a

frozen sea mfyrmnza land mass, and thus ] egal status
p B

< . )
is more akinto the legal status of the hi sedg. Further,,

L *® -

it does no#, at present,preséntany’significant problem except

o

the questdon of its use exclusively for peaceful
purposes. Antarctica, however, due to.1ts increased

substantial value in the recent past, has become a

‘
’

question of considerable controversy. Thus it needs t& be
examined, fér the possible aﬁplicab}lity.of concepts of
upiversal nature for its conservation,imanagement

and use in the interests.of mankipd. * /(«~\,

The purpose of this study is to locate and v

1
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[

examine the universality of the new emerging concepts of -
internétional }éw. Thé analogy between the concept ofatﬁe
commoﬁ heri;age.of ﬁankind; as émbodied in the presen£
develop%ng law of the deep ocean bed, and that of common
_interest in outer .space—and Anta;ctic will give us a more
vivi% illustration of the, potential ut{lity of the concept

of the ''common heFfitage of mankind" for governing the areas

’

of these international spacegs. Certainly, as Jenks has \\
observed, "it will not sutfjce for us to approach the

problem from the .angle of any particular political or economic
. ) ‘ . * . C . .

system, cultural-outloek, or legal tradition.”8 We have to
{ o -

approach the common heritage issue with a clear view of

. »
+ B

- 4

present day technology and its future role in the harmonis-
. S . . y

ation of conflicting interestg. ‘ ..

.‘“\
s
] ‘o 4 .o~
.
. -

~
~ i

‘ I1f we examime the three international spaces

~

currently under discussion, we find that there are several

) - 4 s

issues whick are similar #nd need the same basic conceptual

appfoacasforkresolying the ‘problems in. question, though it

is cdnceded‘that thése areas also are different in several

W 2

*important respects. Yet we ﬁ}nd‘dt least one factor

, S
common, to these spaces; the need for fabricating an
- . N L4 . : \ - -
. - . . . ~
international regime based either on the concept of

<y

""common héritage of mnhkind” or on a:c¢lose analogy. ~This

. arises from the need-to promote the use of certain values,



3

1

» v B

which are cherished by modern society. It is the

building up of a new transnafional legal order which shall
l

be composed of unlversay{y accepted morally high and

functlonally sound jural prfnc1ples viz peaceful use,.

Ps

co-operation, common benefit, sharing of préceeds,.and.
as far as possiblke global management.
) N
‘ The establishment of the 1nternat10nal regimes
of\the high seas, Antarctica, and outer space has created
a basic distinction between national spaces and‘intef-

- hd 1
national /Spaces in modern international law. . This is in

cqnt}a to the 1ans qg‘territoriei water;, national
sover 1gnty on land and natienal air space. The law of
international spaces is based on a system for allocating’
etclusive and intlusive authority over eacn‘area and its,

£}iiii2}kﬁtlon and raises questions about the prlorltles
of the varlous base vabues 1nvolv/ﬁ Iq the first part of

9 4 . . -
resources. Accordlngly, each area poses problems

Y

this chapter a comparison 1is drawn between the deep ocean v

bed and outer Space and then the deep\§tean bed and °

Antarct&ca.°

-
P ! - »

¢

I{:1:11  The Common Herltgge of Deep Ocean Bed and Outer

Space (including the Moon and other Celestial Bodies ).

.4
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~ & ) . .
A. The, Problems of Delineation: An Analogy. )
{ *

The orbiting of the first satellite in 1957 was
internationally/ recognised as man's initial penetration

of "outer space'. At this time the existing concepts of

+

soverelignty, as expressed in international conventions,

s

referred only to a state”s rights in its "air space'.
This indicated the necessity for developing a body of laws
to accommodate activities 1in the regions beyond. The
develqpment of such a body- of laws has generated consid-

% .

erable, discussion among jurists concerning the disting-

tions b&twgen air space and outer space. The regions

?%uperjacent to the earth's surface have been classified
N

by scienti%ts according to their various physical charac-

teristics. However, “''the iegal profession has provided no

comparable system of identification."10

-

In the past various-boundary proposals* have
been made - -some were based omn maximum height attainable
by aircraft, some based on geophysical or astronomical

constants, and some others argued for the establishment-

-

of a multiple number of boundaries or zones.Ll Another

approach relates the proposals to the aerial conventions.

For some the use of such words as ''air'" or "atmosphere"

-

in those conventions has functioned as a criterion for

12 we thus find that with the .

¢

allocating sovereignty.

-~

-



continuous deve{opment of technology the limits of national
~ .

air spaces have been receding upwafds. The factor of

-
.

science and technology-advancement is vital and it «creates

new problem areas-for juristic consideration in revisiting

the existing laws.

S

'd “

The technological factor holds good for the

-~

law retating to submarine “areas also. Untll recently one

of the criteria for the delimitation of the ocean-bed
was ”éxploitébility”1? that 1s, technological compefence.

»& . .
However, thg declaration of the deep ocean-bed to. be

<

the common heritage of mankind necessitated the need of
freezing ever;freepfng-limits of jurisdiction, on which

. - »
UNCLOS III'is still working. Similarly, as the deep ocelin

-
v .

bed has been divided into international ocean-bed and

2

national c3ﬁtiﬁental‘she1f based on gealogical criteria,

air space and outer §pacp are also now digjded by some
=,

Jurlsts ‘on the ba31s of the phy51ca1 characters of the -,
r \ »
.air and outer spaces. Thls Ghange 1n\trend is,  evidently,

3 . -

due to the .never- endlng progress of sc1ence and technology.

A,

It is thereforeé recommendeduthat the rationale of delim-

" gltation of-in}ernagfonal‘spaces should be based on phy-'-

. ’ .. -~
sical characteristics ‘rather .than on technological factors.

This new‘appréach :is also viable as a functional criterion

of delimitation.

{

w—
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For the first time the extent of national airspace
was indicated in the Paris Convention of 1919 on Aerial
Navigation. According to Article 1 of the Convention, every

state has ''complete and exclysive sovereignty ovéer the air

-,

space above its territory." Thus the territorial séVer-
eignty of every state extendéd to its sterjacent air

: ? '
space. The Paris Convention further recognised the terr--

itorial sovereignty of the subjacentfstateiover the air

space above all national areas including both land ter%itory_
and territorial waters: "For the purpose of the present
Convention, the territory of a State shall be gqigrstood

as including the national territory ... and the territorial
n]'4 . ' b

-~

waters adjacent thereto.

This practice was subsequently adopted by‘thé
Soviet Union in the Soviet'Air Law Code of 1935. Article
1 of the Code reads: "the Soviet Union has complete and

a. N ¢
exclusive sovereignty over the airspace above its territ-

ory.”ls' Similarly the United States Civil Aviation Act

, of 1938 states that''the United States has complete and -

hY
exclusive sovereignty over the air space above her territ-

ory.ﬂl6 This practice wa% later adopted as a rule by the

ALY

Chicago Convention of 1944 on International Civil Awiation.’

. > . .
Article 1 of this Convention states: ''The Contracting

e
.
o Y H

~
© “ .

et e e o - e .
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-

e States recognize that every state has complete and exclusive
v sovereignty over the air space above its territory.' Further,
in Article 2 the Convention provides: '"...the territory of

a state shall be deemed to be the land areas and territoerial
waters adjacent thereto under the sovereignty...of such.

17 . ' ‘ .
w State." Thus, finally, a rule that sovereignty of the

”~

. . . . 3 .
\ subjacent state extends to the air space above the surface,
/

X of all the national areas was established. It was/f;rthér
1' 3

reaffiTmed in the Geneva Convention of 1958 on the‘Territorial

Sea and the Contiguous Zone. This has been again reasserted

in UNCLOS 111.18

s s .
- . R W

, Tt .is important here to note that outer space-is,
superjacent to both national air space and international air

space. National air space ds discussed above is subject to

®

_ﬂ——~<\\ggzéreignty, whereas the international air spaces above high

'seas and polar regions have a similar legal status to that
19

of high seas and not the legél'étatus of deep ocean bed.

.

-

?

The 1egai status of outer space is more like the legal

- status of the deep ocean bed. The deiimigation of outer space.
. .

and air'space involves the delimitation of national air space

and outer space and international air 'space and outer space.

.

Article 2 of the Outer Space Treaty prohibits sovereigntf_over

-~ N \ - -~
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| | ' :
outer space, in contrast td the Convention on Intégéational

Civil Mviation,zo although it is in conformity with the re-

cognition of the freedom of aviation in international air
space above the Antarctic and high seas. The Outer Space .

B ¢
Treaty recognises the freedom df exploration in outer space,z1

»

but does not delineate outer space and air space. The :

.

necessity of the delimitation of air space and outer space
14

»

was emphasized in 1970 -in the U.N. General AssemQ}y Resolution
Nq. 2733. This requested the Committee on the Peaceful Wses
of Outer Space to formulate a definition of outer sﬁacé,
ppcause delimitation of outer space from air:&pace depends' on

the definition of outer space. *

*

* <

The interests of the subjacent states, in claiming
high limits of national air space is similar to that of the
Coastal States in .claiming extensive areas of seabed under the
regime of continental shelf. Interests of coastal séates in °
deep ocean_beds are bﬁged on security considerations as well as
economic exploitation, wpereés the interests of states in
securing higher limits of.natiéﬂal air space are motivated by

v
secutiry considerations ohl;f. In contrast to this, the interests

of the international community require low limits of national

[
air space. According to Jenks, this conflkict of interests

/ \

~
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is vital in the determination of tgt_zz%lts of national

air space and outer space. He says that "a sharp diver-

»

gence of view*concerning'both the principle and its applic-
ation must be expecfed between those for whom the primary

consideration is to secure the greatest possible measure

Al

.of freedo in space-and those for.whom the primary consid-

r

eration is to secure aymaximum of national control for

i : 2 )
security or other reasons." 3 )

Jessup and Taubenfeld aresof the opinion that the
"...exosphere ... is the limit to which it is possible
to fly instrumentalities deriving their .support from ; .
the movement of a{f (or gas) molecules, for example
balloons and traditional aircraft. Such a limit might W

3

extend no more than ‘25 miles above the earth ... It is,
. i

however, below that at which satelIites can’égbif.for

€., ]
extended periods due to the insistant pull of grayity‘
and the drag induced by the atmosphere.”24 The lowest »

orbiting ‘height of spaéecraft is 90 miles and the upper
flight height of aircraft is 25 miles, thus, the limit-

of outerspace shall be between 25 and 90 miles. Accor-

ding to physical characteristi€s air space changes‘its constit-
uent character in the ionosphere, that is, at the height

of 50 ﬁiles,and goes on up to 400 miles. Thus scientifically

outer space begins from 50 miles (80km.).ZS
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The harmonizatjion of the -gbovementioned two *
factors of delimitation-is. discussed by McDougall, Lasswell
and Vlasic; according to them, '"the extension of national

sovereignty to very high altitudes ... would grievously

1

interfere with all uses of spéce, ... a temporary upper

-

- bﬁpndary could be set high enough to pro}ide reasonable

) 26

protection for traditional air space uses..." They

i

are further of the yiew that the criterion of delimitation
has to be such as to reconcile the interests of an_ .
b .- : ‘
international regime of outer space and the national '.
) . (N

»

regimes. ' : S ‘ .
. ‘ * is
- R » . ;

Here we once again find that it {%’ZRe functign-
N ¢ . g -

al factors which determine the—airspa%é°6r outer space
' @« . ke
limit. They are likely to increase the limit with th
' ‘.
development of science and technology. This is quite

-,

similar to the exploitability criterion of delimitation of

*

the continental shelf of the Geneva Convention on: the

«

Continental Shelf. But, as it was considered necessary

to have a precise and definite criterion for continental .

~A

shelf delimitation, it is alsQ considered necessary for

duter space. A scholar gives two reasons for aaprecise and

-

definite delimitation: ''... the imminent use of the

space shuttle, which will-ﬁ&ovide a vehiclé for use in’

outer space... the second is the_jclaim of equatorial states

©
-
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to sovereignty over the geostationarygorbit." Another
view supports” functional for the definition of. outer space
and says: "Of the several boundaries between air space and

outer space as proposed by the advoqates of spatial scientific

.

approach, the most outstanding and the widely accgpfed one

is that the upper 1imit of air space lies at the altitude
o - ' 'f"\

where aerodynamic 1lift is exceeded by centrifugal force (at
o Q&

about 84 kilometres above thé surface of the earth) and that

the lower limit of oUtet space 1lies 'at the lowest altitude

?

at which satellites can be maintained in orbit around the

earth (at about 90 kilometres above the surface of the’

earth).”28

oK * .

3

In the delimitation of .the boundary both between

LY <

', v B 2
outer space and national air space and between the deep ocean
' ’ ,

bed and continental shelf ig is necessary to choose between

the "physical chargcteristics" and "functional" criteria. On-
the issue of delimitation of the deep ocean bed and continental
shelf, previously both criteria wepe apﬁlied, but due to the
rapid expansion of téchnolbgicalvcapability it Became in-
'creasingly difficult to apply. the "functional" crit?rion
(”exploﬁ%}ﬁility"). Thus, UNCLOS III’is~still negoti?ting to

£ TR \ . 29
change it tb a criterion based on physical characteristics.




:.. » Similarly, on the isSue of delimitation in

- P

.
-

cosmic spaces, there had been a tendency of jurists

o

to délinmeate outer space from air space on the_basis of the ‘ ’

"functinnal" criterion. But recent tr&ds show that,

[

interpretation of the "functional" criterion is based on '

physical characteristics - that is, the altitude where the

.

gravitational pull'of earth ends, and where spacecraft
> t el -
can orbit around the earth. Now, we find that when jur-

. . - ' ~ . . . =) ’ 4
ists ‘'examine the question of delimitation of outer space

[N

and air space, they often look fo the need for such detim-

‘itation and subsequently base their arguments on the -

increasing activities of mankind in. outer space, professing
that outer spaée should be used for the common benefit or

interest of mankind, as is the case with the deep ocean

4 ’ L= T

bed..~ .
3 . *

.. oy ' . -
. . The celestial bodies have been dealt W{ED/&n a

1

somewhat diffg%pnr‘manner-in the Outer Space Treaty. The -
b 2 . i _
entire spaée beyond the airspace of earth is generally

*
considered as outer space, including the land ‘masses of
|

celestial bodies. The Outer Space Treaty, Article IV,
says: ”Tﬁg?Moon and o?ﬁer celestial bodies shall be used ‘

by all State Parties .XY extﬁusively for peaceful purposeé.
p :
#

The establishment of miiitary bases, installations and

fortifications, the testing of any type of weapons and



¢
.
> -

.
%

w

the conduct.of military manoeuvres on celestial bodies

shall be forbidden.” 6 But in_ the same grticlq, the Treaty,

»

discussing outer space including celestial bodies, says:

¢ 1

. '"State parties ... undertake not to place in orbit around

.

* thewearth any objects carrying nuclear weapons Or

other kinds of weapons of‘mass’destruction, .. or
AR C 3

such wedpons in outer space in any manner."‘0 It

clear from these that in outer space two distinct

have been created, oneydeals comprehensively with

spactd including other celestial bodies, the other

with the regimes of celestial bodies only. Here the

bodies are delineated from the rest of outer space. These

outer

any ,

station

is .

regimes

deals

special conditions are akin to the conditions in the regime

of the deep ocean bed. =

B. Area in Question: Outer Spacge Celestial Bodies and

. Deep Ocean Bed.

I. Inclusive Usél.

«

a?

The outer space, including celestial bodies,

»

‘according to the Outer ébace Treaty shall be free

inclusive use by all state'pdrties.

-~

for ™

According to Article

1: "Quter space, including the moon and other* celestial’

bbdies, shall be free for expfOTation and use by all States

~ F]

without discrimination of any kind, on a basis of equality

»

and ... there shall be free access to-all areas of celestial

'bodies."Sl

e e O DU

The Treaty further emph@dsises that scientific




- .
exploration shall be an inclusive use.

' H
4
[y . . , \
"" * 42, . . .
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P
o

Further, to discourage and prohibit the possib-

. ility‘cf exclusive use, the Treaty éays: "Quter space

VN
includjng the mooJ and other cMestial bodieéjlis not o

v
subject to national appropriation by claim of sovereignty,

32

£

by means of use or occupation or by any other means."
4 i v
h

-

The Special considerations for celestial bodies
> ’ N °

as discusseq earlier form a &eparate:regime for thenm.
~%herefore, the,limits of use whiéh shall be "inclusiv "
by its nature Shall reseégigithe reéimes of earth's
international spaces.” According to Professar.Cheng
negch planet or st@r’thdt possess an atmosphere

has its own airspace;‘each airspace being coextensive
with the corresponding atmosphere. Outer épace and -’
interstellar spacé means space between the innumerable
planets andasfars, Beyond their respective atmospheres
where these exi‘st."33 Evidéntly, it is clear that féf’

4

the purpose of the use, thé area has been divided and thé

"air space of celestial bodies' has been categorized

Y .
with the celéstial bodies. ' l
A

-

The concept of inclusive usé in outer space .

was first encouraged by the United States wh&P on

\ | =

-



13 January 1958 the United Stdtes suggested the establlsh-

>

ment of an 1nternat10naI/reg1me ‘1n the cosmic spaces.
: This was followed by the Sbviet Union on 15 March 1958,

when she sugg€§ted the elaboration of the principles ‘ C-

P «
< «

concerning the regine of outer .space. "Both states rejected
the idea of sove}elgnty in outer space, thug establishing
the freedom of use, or inclusive use. The rejection of. .

sovereignty was the réjection of the claims of exclusive

34
use.

o

International law recognises the inclusive

-

competence of states in .order to secure ‘an equitable - 2

public orden in space. McDougal, Lasswell and Vlasic

. - ¥ -
. ,. are of the opinion that, "all the.traditional, technical

. s 2T
requirements have been-met for establishing a customary

rescription tha access to, and the usg and enjoyment .
. : joy

»

.of, outer spéce are the inclusive rights of all people ,

on the bééis of complete equality.” They further say: '

"Just as ndtsingle state ‘has ever been able to dispose
M 3 :
of the effective power permanently to close the vast

expanses of oceans to other states' ... so also it would
2 7/ ¢

appear that no single’state will be able soon, if ever,

to impose upon other states its own comprehensive, exclus-

- e . . .
ive public order Ain’ the domain of space and that the

- [}
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cooperatibn of the many differént states ﬁill be required

for the most prpductive-exploitation of the néw resources."

. .
' £

. . = # 4
s > - N PN 5
-~

J
. u o

.Inclugive 4se and ‘competence 1s necessary

. "because_of our“conpern yith the interplay between auth-

ority and control, onsthe one hand, and the surrounding
. ’ A ! ® . Y - (I
facts of the 'social. sontext on the other. "% By 'way of

inclusive pafthipation3 dse,and;umhdriza%conttol'on'comget-
ence, the intention'\is to establish and develop a \\
mgchgpism of éomﬁunity-wiéé participation aﬁd control-

in decision.. fhis community-wide parpigipation 1S now

a well-established’prihciple, and is:already in practice’

*

at international governmental organisations, regional,

5

groupings .of states, parties, pressure groups and private
associations. Théwstructure of the future international
seabed authority is‘also based on _this principle, and

there is a close analogy .in the process adopted for decis-

ion-making in regard to seabed and outer space, although
a separate mdchinery for outer space regime  is yet‘to

develop.

v

v

- The object of inclusive use is to cultivate

-

the opportunity for sharing and shaping of the possible

"uses. ThisYthus leads to the establishment of a required

35
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public order in international 3spaces, This is evident in

both 'the outer space and the international seabed, Such typés

of inclusive use permit participants to achieve their in-

. ; : . . . -
clusive objects by way of special #interaction structures".

. .4 - , &
On this Professor McDougal is of the opinion '"that inclusive

¢

situations embrace enterprisory activities - continuing

operations - whose sstructures of administration are.responsible
37 T

- +

to the whole community."

II.E;&jusive Use. : : “
N _ ! A "
v \ -

Cuétomaigfinternqtjohal law recognise§ absolute

freedom of use .in outer space and on-celestial bodies. -Althbugh

/

it is to be exercised as an inclusive use, it also raises the
issue of exclusive use. ,k Although space iraft which moves around

in, outer sﬁace is entitled to do so as a rigP} derived from’ '
5ﬂ_‘ -

"inclusive use', the exclusivity of-the jurisdiction of the-

‘e

L]

state in which the craft js registered is almost unchgllengeablg.
This exclusive jurisdiction of a-'state over its space craft
extends also to-the area in which it ‘s operati;é once it is

X fixed i@'orbit. Thus it giwes tosthe owner state a Tright to

exclusive use of the area and to the exc}usiv; operatioﬁ of

the spaEe craft. This rule is derived from the fund%%ental

legal status of space craft, stations and celestial bodies.
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Although Article II of the Outer Space Treaty ‘

prohibits’ the exercise of exclusive territorial jurisdic-

tion, Article VII states: . "A State Party ... on whose -
-

registry an object 1is launched into outer space ... shall -

retain jurisdiction and c¢ohtrol over such object,.and over
any personnel thereof, while in outer space or on a

cel%&}ial body. bwnership of objects launched into outer
space,_ingluding objects landed or constructed on a <eles-

tial body; is not affected by their presence in outer space

or on a‘celestiai body or by their retlirn to the earth.:.”38

4

This gives the.right of exclusive use of space craft.
and on any constﬁyétion made in outer space or on a cel-

.’estial body, to the state of registration of the space

craft or the state which constructed such a station. Thus
we find that although exclusive or sovereign srights in

terms of territory are denied in the Treaty, exclusive
) .-

rights of use 'of its own property and the area covergd by

such property have been granted.

In Article XII, the Treaty states: "All stations,
installations, equipment and space vehicles on the moon

and other celestial bodies shall be open to representatives

~

of the other State Parties to the Treaty on a basis of

n39

reciprocity... The use of the word '"reciprocity"

again in a practical sense gives an exclusive right of

-

the use of the area and spacecraft to the state of owner-

— — - -— R - e—— -~ v - [T — _— — P

i

et st nR e

I S S



- ship? If a-state does n@t.obse}ve the ''reciprocity"

prihciple\the use shall be ¢ompletely exclusive. According

»

to one view, ‘though no state can claim territorial jurisdic-
tion in outer space and on celestial bodies, \"every state
is entitled to.exercise jurisdiefion over its space craft

L4

and spgce stations in outgr space and on celestial bodies."40
‘. N .

7

- Even in the absence of territorial juris-

diction in Outer space and on Celestial bodies, under Article

VII of the Outer Space Treaty, every state becomes

entitled to exercise the-right of exclusive jurisdiction

B £
over its space craft and space statioms, and thus’

ultimately its right of exclusive use of the area and

. . > ’ . .
spacecraft and space station is confirmed.  This exclusive
”

jurisdiction over space statlons and space craft is applic-

able both on celestial bodles and in outer space. Accor-

ding to ‘one opinion,'"this regime of exclusive fla% juris -

diction gugrantees the freedom of the cosmic spaces. Every

.

state is entitled to exercise the fight of the free use

of the cosmic spaces through exclusive jurisdiction over
its space craft and space stations in outer space and on

celestial bodies."41

~7 \
The right of exclusive use of the area on the

celestial bodies was first explicitly refetrred to in 1962




3y

' a2
.

in the Draft Code of Rules on the Exploéation and Uses
of OutexSpace elaborated by an expert group of the Dav1d

DaV1es Memorlal In&tltute It states that ”Statlons
-

on celestlal bodles should as soqn as practlcable be placed

> -

under theusuperV151on of the United Nations, provided

5L - . = . . N * e
that (a) a state which establishes or permits its nationals

to establish a manned Station may exercise jurisdictdon over,

- \

all persons in the station and in the area around it over

H -
which movement is necessary* for the maintenance and use of

.”42 The Brussels Conference of the

the station,
Institute of International Law in 1963 also provided a:
similar provision in its resolutiom which states: '"Subject

to any .subsequent international agreement, persons using;

and occurrences at, any space installation are subject to

}
the jurisdiction of the State having established the

installation.”na

k\
that the right of exclusive use will lie with the state

-
L4

using the area. "

”
»

Here it 1s interesting to not%-§hat the status
1 .

of the area being used by states on celestial bodies or

in outer space shall be subject to the jurisdiction of the
. 2

state for exclusive use of the area, but not subject to
S

sovereign rights. Here we can trace a striking resémblance

with the legal status of the continental shelf

It becomes clear from these two assertions

A3




subject tQﬁjurisdiciion and control of adjacent-states. _

«
-3 .

The adjacent state nn its continental shelf, ‘beyond terr-
itorial limits, has the rieht to exclusive use by way

of jurisdiction and control,®ut not sovereignty. Sim-

#
ilarly the right of exclusive use has been accepted

for outer space and celestial bodies. Now, another inter-
esting issue commpn to both 1s the common participation \\

in the profits or benefits derived .from the international

spaces. The exploitation of the continental shelf beyond

-
¢ e

200 miles is taxable and the profit accrued from suéh
continental shelf is to be used for the whole of mankind
or 'shall be common to the‘%holp of mankind. Similarly,

the Outer Space Treaty in Arficle 11 states: "State parties
Con%ucting activities in outer space, including the Moon
and other celestial bodies, agree to inform the Secreéary
Generél of the United Nation’s as well as thé public and

the international scientific¢ community ... of the nature,

’ w44

,conduct, locations and results of such activities... +

Here a common element of the benefit of mankind and sharing

of the outcome of such exﬁldrations and exploitations 1is

indicated. (\
>

I
-

-

hed

The concept of territorial sovereignty and

exclusive use overlap.the characterisation of stations
L e .

on celestial bodies. Considering the terra firma nature
*
¢ -

‘8
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of celestial bodiq;, the right of exclusive use to the
stations on celestial bodies may fesult in the exercise of
some effective control by the state owning such station
over a certain area around its stations.. This is'a sim-
ilar situation to that of a ship or station operating for
exbloration and exploitation of the resources on the'deép-
ocean floor, which is a common heritage of mankind. The
status of the -ship and the security zone around it shall
also be subject to the exglusive control and use of the
state owning that Ship.45, _ /’J

\ .

The géxt issue, and one éf the most 1important
involved in the outer space. is remote sengiﬁg by satellite.
The right of exclusive ﬁse ofyéhe ié&ernationai area
covered by the satéllite lies,wiih the state of Tegistration.
But® what iswquestionable here is that the inéormation\
coliécted by the sé?ellites in outer space by way of exclu-
sive use of the area and satellite §hou1d remain under the
exclusive jurisdiction of the state of\Tegiétr;tion for

its exclusive ruse. This duestion comes up in the light of

3 .
remote sensing of adjacent and belligerent states. A

3\
N

state by such remote sensing may cause severe damage to

the economy and strategic uses of other states. By
L . C \

way of exclusive use of such information a state may

gain leverage over other states..- The Universal Declar-

ation of Human*Rights, in Article 19, states that'évery
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By

4

one has the right to ''seek, receive and impart infor-
mation and ideas through any media and regardless of

frontiers.”46

This certainly quegti&ns the right of
exclusive use of the data or information collected by
satellites during their exercise of the right of exclus-

1ve use of the ‘area and station.47

&
On the principle of exclusive use -or juri;-
diction over the area and space stations, Jessup and
Taubenfeld apply the analogy of.ship.and aircraft to
the determination of the nationality of spacecraft.
They are of the opinion that, “6f jurisdiction over the
spacecraft proper and acts committed on board‘... analogies
from air law and the law of the sea ... may prove helpful
nationality would clearly.follow registratidn, as

148 McDougal”, ‘Lasswell

in the case of ships.
and Vlasic are of the view that‘”ﬁnreasonable interference
with. the freedom of each state to determine, for itself

the conditions under which it will confer nationality to

spatecraft, or allowing other states to question and deny

such conferméhts, could effectively preclude many

territorial communities from engaging in space activities

1149 .

and is therefore contrary to the common interest. Acc

ording to them, international law does not impose any

requirement upon states for determining nationality of

spacecraft and stations. z '

J— ——— . a
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However, the same “awthors agree that the
nationality determines authority over the spacecraftj
stations and the aﬁeg involved for their exclusivé use °
in outer space and on Lelesfial bodies. They say:
"Claims with respect to fhe applicafion of authority to
spacecraft and events aboard spacécraft'whenﬁt§2y are in
tﬁe common domain of space will presumably, as we have
already observed, closely parallel comparable claims
made by spatestwith respect to ships and on aircraft over

the high seas."SO Cheng refers to such a control on

exclusive control as quasi-territorial jurisdiction.51
Nevertheless, the”quasi-territorial jurisdiction does
not smount -to ffﬁhts of sovereignty, but it is only the

r

right for exclusive use of the space station, and

.8

areas involved.

Brownlie agrees with the necessity of the gs-
tablishment of security zones around space stations on

.

celestial bodies. According to his views, '"although
~\Ehm~//§<§?es may not exert territorigl sovereigﬁiy in outer
space, thé concept -of explorati6n and use will give rise
tp settlement and the assumption of certain possessory
rights, for example, over landing zones and safety
zones round the instailations."52 Such a jurisdiction -
will. result in,granting th; right of exclusive use in his

opinion. -

>
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Acecording to McDougal, Lasswell and Vlasic,

"interests in use are exclusive.where they uniquely

£
v

.pertain to one participant in the world community" and
they further hold the-vféwﬁfhal;"accéés to.a context of
interaction internal to one'pérggaipént is und%f the
unilateral control -of that participang." In this, the
g;neral commgnity, by way of‘a qbnstftutive broéess
Mallocates auéhorit& td 'a state to act unilaterallxégwith
a /Mminimum of review by others." It is "appropriate for‘q
t ndividual state to pursue its own interpfetatiog
even in applicafion to insﬁruﬁen{alitﬁes@df other states.”
But they,withol& their opinion on the entitlement of a

state to maximise its speéial interests. And on this

they say that 'an exclusive competence is allocated on

the assumption that it .is in the.ésmmon interest of the
whole community to have various decisions managed unilatet- .

Y
N
53 .
a . ' '
“ ot .

-,

ally."
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C. Resources-in Question:’Outer Space, Celestial Bodies

®
N

and' Deep Ocean Bed. ) 1 "

I Inclusive Use.

> -

Article 1 of\$he Outer Space Treaty provideé

for the freedom of explordtion and use of outer space and

. <

[

‘celestial bodies. "Outer Space, in¢luding the ‘moon and
other celestial bodies, shall be free for exploration and

use by all states..." Heré,, it is made clear that outer

&

o ordht s
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space and celeéestial bodies §ha}1 be free for ihqiusive
use (i.e. explo?atiay and use) but £he egp{oitation of
resfurces is not mentioned at all. On the econtrary, theﬁ
Treaty, in the same articde) statés: "The exploration and
use of outer space, including the .moon and other Gelesgial

bodies, sHall*be'tgrried out for the benefit and in the

interest of all countrles ... and shall be the province

~ w*

of all manklnd ThlS intention is further clarified in

‘Article II, which.states: "Outer space, including moon

and other celestial bodies, is not subject to,national
! N X

w54

appropriation,. . Gyula Gal does not agree with this

'§ s
interpregtation #nd says that: "It results from the ,res

L]
omnium character that such stuffs of cosmic origin can

be apprOprlated by the expltoiting-state without acquiring
SO 1gnty over the, glven celestial body.'" He draws the
;halogx between the status of the reserves of outer space
and celé§tiél bodies‘wifh that of the fish of the high

seas and mot w1th the present status of the rg?ources of ~

S

@
_ the deep ocean bed. However, he accepts that 'when it

v

becomes necessary” by technipal'progress, the particulars

rabout the exploration may be regulated by an international

-

treaty, with due consideration to the common interest of

mginkind."Ss

) S \““\\K .

. Gal supports his argument by referring to ‘the
a ' .

hd .
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- -Outer Space Treaty: ''The mooén and other celestial bodies

1 N ~

shall be free for exploration and use by all statés,” and

\ =

says that '"for the purpose of scientific research all
q

-

states may exploit any material which. is separable and
transportable:" He further says that the 'prohibition

;; of national appropriation in the Treaty does not mean
’ the exclusion of ‘the (civil law) éropertz ;n ;uch,objects,
but :nlx reférs to the vindication of exclusive rights
-
+*¢ which would_amount to soverelgn{f over the celestial bodies
#0T parts thireof.” He further holds that the "objects

e
-

which can be devigted from their orbits ... could be the
subjects-of exploraﬁion - in the framework of the free use
of outef spaEe.;56 . , b‘
Jenks questions: '""What is the'exact connotation
of the e%pression 'by all states' , of tHe terms ‘'ex-
ploration' and 'use' , and of the expression on a
basis of equality .?" In his opinion, neith%r the Decla;-
- ation of Principles not the Outer Space Treaty contains any
"specific provision rela{ing to'any exploitation of space
resources which may become possible..." He further sqéf
that these terms and expressions*only refer to*freedom
of use‘by'aii. On the prohibition of '"national approp-
riation'" he is of the opinion that it bé '"'regarded as

applying to outer space and celestial bodies as' such,

rather than their resource§.“57

-
2
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McDougal, Lasswell and Vlasic begin their

-
»'t

inquiry into the inclgsive uses with a view that '"certain

types of minerals might.be made sharable upon one celes- .

tial body, but non-sharable upon another, depend;pg'upon
various features of {he context and expecially upon

quantities of the mineral available on the different bodies.

a .

Further they hold the view that 'the same mineral might

/

be made sharabie at one period of time but nonsharable

at another,«... depending upon ... fluctuations of demand."
Tﬁey then go on to an artalysis of the importance of min-
erals and say that "a r¥source might be regarded as strat-

egic ... when various factors in the context make access

»

to that resource essential to important future’ activities

upon the celestial bodies where it is,located.">®

4 {44'

~

On the ¢apability of nation'§tates-or partici-

f e =, -
pants, McDougal, Lasswell and Vlasic compare the situation

~

of the resources of space, with- the Tesources b% o
the high seas and polar regions:; Most national states, with
the ;xception of very small‘or undérdevploped states, are
competent for the exploration and exploitation of the .
resources in those ;reas,‘ whereas in outer space the '
competence to indulge in such exploitation.is fimjted

at present'to only two states. Nevertheless, we still

find that the demand for inclusive access has been accépted,

m
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though there was no equal pressure ‘and competence of states

L

r
in exploration and exploitation capacities in outer space.
Such an outcome, in the opinion ofthe authors, is because

"participants re%éistic311} recognise their interdependen-

[

cies, identify their common interests, and assert all

thei{’specific claims with a promiseNof reéiprocity.”sg

This perhaps is so due.to the objectivity of attaining a

minimum or optimum world order; which encpurages inclusivity.

¥

Y

The fact that no single state has been able to

control the whole domainvof ocean resources has been a

3

vital factor in pghe demand fbr, and establishment of,

4

- the concept of,inclusive use. The expectation of violence

/

in recent history has been a further factqr favouring

o

“ inclusive use. Extlusive use often results in boundary,

disputes, and ultimately serious conflicts of interest.

[

McDougal, Lasswell and 'Vlasic on this further add that
"the fact that noncompetitive and nonconsumable strategies
have been possible because of the physical characteristics

of these resources has been ... an important factor in the

Y

=~ 2 4 . e : : 60f’>
'proﬁ%?%gn of ‘decisions recognising inclusive claims."

e

The importance of mational Tésources has led
>A
"to a careful use of terminology in the Outer Space Treaty.

\
3
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This Treaty'fefersa;o the terms "exploration'" and ''use',
together orAsbmetimes e%thgr. It is interesting to note

that Artic}es if%nq IX of.the Treaty‘spéak about ‘"exploration"
only, whereas in all other articleé they use the expression
"explo ratioq and use of outer space inclddiné celestiai
bodies." Perhaps this is dome purposely. Whenever the

term "exploration" 1is used a%aee, the Tfeaty refers to

natural resources of the celestial bodies. This is done

s

because it 1s necessary to give the inclusive right of
- (23

¥

exploration in order to deepen knowledge 5@ tHeir charac-

ter, chemical composition and possible uses. It is the

J

""scientific exploration'" without which there cah bg no

possible dse of the resources of celestial bodies.
y *

bl L

The scienfific exploration of natyral résﬁﬁ}qes
of the Moon, which is provided for by the Treaty in
Article IV3 "exclusively for peaceful purposes' 1is being
carried o%% by %he Soviet Union and the United States,

Bf phe samples of moon soil. Further in conformity with

the spirit of the Treaty, the two parties regularly pass
- . -
over a certain quantity of the soil to different states

- for tests. 7

1 \‘ . R .
The term '‘use', when applied to natural resources

L]

of celestial bodies, «creates ., more perplexities. However,

-
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in one of the expressions the term "use' may mean that
thg’samples of tﬂeir hatural resources will be used for
purposes beyond the framework of scientific exploration,
that 1s, profit will be made from the resources explored
and studied. This may also mean, for example, 'on

the spot production of some extremely important materials .

’

and. substances necessary for the expansion of activities

61

on celestial bodies to get profit. The use of such

~ resources for thgﬁpurpose of scientific research and of-

‘providing assistance in building such bd%es or carrying o

—

out such activities, has to he for inclusive use, others
wise the interests of such research might be seriouslv jeo-

pardised.
\'/

I1 Exclusive Use. .

In fhe absence of territoiial jurisdiction 1in
the cosmic spaces, evéry sfaEe is entitled to exercise
exclusive jurisdiction ovér its‘épaZe craft and space
stations in oufer space aqd on celestial bodies. Article
VIITI of the Treaty of Outer Space confirms this: "A
State.... shall retain jurisdiction and control over chh
object ... while in outer space or on q/ce{estial body.
This exclusive jurisdiction becomes questionable in cer-
tain circumsté%ces, such as, in case of "establishing and
operating pgrmanent-épace colonies to cofistrudt solar

i} 62

energy conducting satellites," which will be transmitted
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to earth, particularly when it is likely:.that such activ-

ities will be naturally funded. Estrode, commenting on this
&
issue, while considering the energy as a resource, says:

In- thé first place it is to be hoped that any
projects for installing energy plants on the
Moon and in space should be in agreement with
the spirit of'cooperation of Art. I of the
Treaty of January 27th 1967, even though
puttlng these _projects into practlce mnay
require exclusive rlghts of utlllzatlon of
wlunar areas. é

\é..

s 3 g
o

The next question which emerges out of the
establishment of~energy plants on the Moon or in outer
spaéf f that when the Moon or outer space cannot be
appropriated, will the plants working with, exclusive jur-
isdiction on an area have in exclusive right to use the
energy resource? Another questionvwhich is of far more
1mpo&@&pce is whether the energy generated and transmitted

cl L- ”\\ L™ f
by a space station constructed on the moon, from the

{ngfijfi’girthe Moon, should be used exclusively by the
. s&éte having‘jurisdiction over the craft or.station.

A state 1s entitled to jurisdiction ,of craft under the
Treéf;, but were a space station constructedyusing the
resources of the Moon, some jurists might term this
""appropriation’” or resources''or Jéconomic exploitation

of resources'. .

Tennen writes that as a solution to energy
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problems it is proposed to build:a "colony in‘space at a
]

location at right angles to the earth and the moon...the

-

primary function of the dolony.would be to construct the-.solar
v '

- &

satellig; srafts. The\qg%erials for the construction of both
the satellites and colory would be mined from the moon and
asteroids. This is because the moon contains materials that
%?n readily be use% for construcgfo?.”i4 He bases his argu-
ment on Article 1 of the Treatyﬁ%@hich recogﬁises "the right
of states toéconstrutt facilities and installations on the
moon and other celestial bodies." Here will it not be right
to question that by allowing a state the right to exclusive
control and use over an area, the Outer Space Treaty sanctions

national sovereignty without naming it as such?"

Another question revolves around the meaning to
be given to the phrase '"on a basis of equality". Markov is of
the opinion thgt this phraseishouid not be_construed to mean that
all states have an equal rfght to the use of particular areas,

65
at least not after the area is being used by another state. Jenks

agrees with Markov, and?writes that "the phrase should not require
tecnicai%y advanced states to provide less developed states with

the technological information or economic resources necessary

"

,,."
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to conduct activities in the particular areas of space ., 6 "

<

65a o
without compensation!' Vassilevskaya expresses the same
12N

view, saying that "it is possible to come to the conclusion
that the scientific exploration of natural.resources N
of celestial bodies as well as their further use for
different purposes are not pfohibited by the Treaty o%

1967100

. ¢
The views of various authors vary according to”
» 8
their background, though they do not depy that the resour-

ces are free for inclusive use, they certainly atrgue in

favour of some type of exclusivity or protection for the

. “states who shall be carrying out such activities. There

is. freedom for ''use'" and "exploration', but "exploitation™
“has not been referred to anywhere 1n the treaty. Thus ,

this freedom is a right for ipclusive use,. but without

interference with others, that is, others shall also

continue to enjoy the right of inclusive use. A Co;;ider-

ation for non-imserference with others méans, though

not expressly, a r;ght for exclusive use and enjoyment:

A very close analogy is found in the resources ofi the '

high seas, but the resources of the deep, ocean bed are

on a different platform.

The resources of the deep ocean-bed are the common

heritage of mankind tand are subjeé?,to "equitable sharing".

o~ —-———
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There is no comparable: provisSion in .the Ou&erxspace "
Treaty of 1967, which only says that the‘”axpLoratlon and

use of outer space, including the moon and other celestial
bodies, shall be carried out-in the interests and for
the benefit of all'ﬁénkinqnd' However, Article X-of the

Draft Monn Treaty statgs tha%*xhe ndtural resources of
the Moon are_tﬁe ”commdﬁ,heiif%ge of all mankind.”67
If this Treaty is c¢oncluded, the status of the resources
of the Moon at present. and’ in future of other celestial %
bodies, shall also be of the same legal status as that
of the resources of the deep ocean ped. It is quite
ciear from such types of development that there is a
strong tendency in the presepnt-day negotiations related
to internatienal spaées and resources to declare them as
a common pot, that is, the cgaag;/;eritage of mankind.

If we examine caréfully, we find that in such
a case rights of an exclusive as well as inclusive naturé
are nearly eliminafed. A do;mon heritage of mankind can

]

»>
not .be used exc1u51vefy or 1nc1us1ve1y, because exclusiveness

gives a type of Jurlsd1£t10n to one participant. The

-
-

inclusive use gives a right of use td all thosg who want

and are capable of exploring and exploitingathe area des-

-

ignated for such use.. Whereas, if we examine the ''common

heritage of mankind'" concepty-it means that the area shall

4

. — _ N - -
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be jointly eXplored.and’exploited'b} a cbmmonly governed
institution, a‘shfill lead to equitable sharing,

alkthough sep§rate t%pes of regimes and rules ‘and regulations
‘# in a comprehengive %reaty are required for proper manage- g

ment of these areas.

-

68 ' - !

D. Base Values.

s

~

I. "~ Peaceful Coexistence and Cooperation.

The basic value behind such a treaty for
outer space or for the Aeep ocean bed is peace through
, cooperation, so as to minimise the possibility of friction
due to conflicting exclusive interest§. In the present
ceﬁtury we find a tendency in international peggﬁiations
and agreements to encourage the peaceful atmo§ph;;e by
cooperation and by avoiding exercise of exclusive claims

in international areas.

. The Outer Space Treaty 1in Artiele I states:
"TheTe shall be freedom of scientific investigation
and States shall facilitate and encourage international
cooperation in such investigations.' Then again in ATticle

-

IIT, a similar assertion is made that "States ... shall

‘N..
carry on activities ... in accordance with international
-~ »

L
law, including the Charter of the United Nations, in the
interests of maintaining intermational peace and security .
' \

e ————— e
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ahd promoting international cooperation and understanding.”69

. Similarly; the‘I.C.N.T“ in a ;regmbular
assertion says that: 'the codifipation and progressive
development of the law of thé-;ea ... 1n the present conven-

“tion will contributelto the maintenance of international
peace and security in accordance with the purposes and
principles of United Nations...'" Then in Article 138,
while referring. to the general conduct of sPtates in
relation to the internat%pnal area, again says that
"the generai conduct of stdtes shall be in accordance
with the rules of international law ... in "the interests

>

of maintaining peace and security and‘promoting,inter-

national cooperation and mutual understanding.”70
Peace is being stressed in both are s a basic
value because it is a necessary ingredient for lopment

policy and existence of the world community. This is taken

as a part 6f policy, because no polgcy éaﬂ achieve its
objective without the<¥eaceful coexistence of the world\‘ )
community. fThé‘social, scigntific, and economic develop{' .

' ment‘of the worid community needs a minimum legal order

“to help development policies. If measures to prevent’

conflict or reduce friction are not taken by framing
L4

- provisions for peaceful coexistence, or for the mainten-

-

#

-~
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ance of peace, the whole policy will collapse, due to

ﬁ\\conflicting interes}s. We find a striking resemblance

.

in gfth of the international areas the dominance of

" . thiggvalue - the peaceful cooperation and coexistence

of the world community.

I1 Disarmament.

-
The disarmament of international areas 1is another

step in_securing and maintaining peace. Therefore, a policy
Lo establish disarmament is necessary for achieving the
goal. The goal being communmity benefit, policy has to have
a basic value which’can eliminate the’possibility of
de.structive conflict. It is in this spirit that the

Outer Space Treaty in Article IV prohibits military activ-
ities on célestialibodies: "The moon and other celestial
bodies shall be used by ali states ..: exclusively for
peaceful purposes." The establishment of military bases,
instgllatiéns and fortifications, the testing of any

type of weapons and the conduct of milipary'manoeuvres

on celestial bodies shall be forbidden." The same article
for outer space as a whole speaks to the prohibition

of placement 'in orbit around the earth of any objects "
carrying nuclear weapons or any other kinds of weapons

of mass destruction' and on stgfioning‘of such weapons

in outer space in any othert manner.71




Similarly, the U.N. General Assembly, in
\
Resolution # 2602 (XXIV) 0f*1969 stated that "prevention
of % nuclear arms race on the sea-bed and the ocean floor

*¢

serves the interests of maintaining world peace, reducing

3 Y +

international ®ensions and strengthening friendly relétion§
among state;." Furghgﬁ, the ”prohibition of the_emplace-
ment of nuclear weapbng‘énd other weapons of mass destruc-
tion on the sea bed ...qand in the subsoil thereof would
constitu p towards ... the exclusion'" of this area

72
“"from the arms race'. *

The interests of the free exploration of the
cosmic spaces require special restrictions on thé use of
force in outer space and on celestial bodies. " The scope
of such restrictions constitutes a controversial problem
of international law,-which provides fog the distinction
of permitted and pfohibited activities in cosmic sphgres.
Jenks, on this expresses his view that ''the use of space
instfdmentalfties as a measure of missile launch dgtection
for w%rning purposes may be regarded as consistent with
the exclusive dedica&ion of space to pgaceful and scien-
tific purposes!' 5

'

McDougal, Lasswell and Vlasic, while expressing
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theip.yviews on reconnéissance in- cosmic spaces write:
zit‘will not be easy to distinguish in each case with
ap%ropripte brecision between impermissible and petmissible
coercion; aggression and self aefense co THuE, while many
may regard space reconnaissence as a vital measure of .
sélf-defensepagainst a surprise attack, otQ:rs ﬁay con-
strue the same activity as a 'preparation for aggression."74

Althouéb it is difficult to determine Qhat
ekaeﬁly)wi}l’c nstitute a complete or required disarm-
ﬁmel.l‘t, it can fbe advised that persual of such Vvalues
for the success of’é policy in achieving its object'
’ig.necesﬁary . '

i /‘ “'

III Equlyfab e SharanqL coe . P

i /So far the dellberatlons irr the United Nations

-have mafe 1t clear. that outer space and Gelestlal bodies

~

must b/ qSed foﬁlthe beneflt of all mankind, and that

§uch enefits must be made availgble to fesource and
ES /. K4

-

hon—r/source wﬁtiqns alike. TheTe seems to be a general

. ‘b N N / B . 7
,cqns'hsusrtha the benefits derived from space must be

d157mlbuxed;j#/widE1y as possible. The "pr1nc1p1e of equlty

has/been called upon to support’ the ¢1a1ms of many natlons

thdt act1v1t1es 1n space be as exten51ve and as perm1551ve

[ | . .

.as p0551b1e and that exclusive uses be héld to a fundam-

.~ -
L3
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éntal minimum." Further, in addition to these general

principles, others Juch as pacta sunt servanda, the right

to international peace and security, the right of self-

preservation, “and sovereignty ufider the law - are related
75 '

»

to each other." Th'ey are significant because in the past

they have demonstrated the shaping of international_ order.

‘

Recently, the United Nations Committee on Outer

S

Space in the Dra#t Moon Treaty has recommended the de-

Y

claration of the moon as the 'common heritage of all mankind."7§
Perhaps, the seabed's status as "common heritage of mankind"
acted as a directive, in.the adoption of this principle for
¢ h]

s

the moon too. The application of these principles to the

- -

emerging regimes of outer space and celestial bodies will
strengthen the fundamental principles applicable to the use
and exploration of outer space. Their presence and in-

?ﬂuence on presesit and future space law principles will legd

to more sﬁecificity and precision. Predominantly, their M

practice will influence and contribute soundly 'in the establish-

- P

ment of a.new world order in space, which shall, perhaps, be

4

another regime of international space, parallel to the

regime of the- deep océan]bed"77 ' '

. * ~
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IT:1:iii. The Common Heritage of the Deep Ocean Bed

and Antarctica.

A. The Problems of Delimitation: An Analogy.

At the beginning of the present century, national
activities were followed by several territorial claims
to certain ;éctors of Antarctica. Britain was the first -
to announce her claim on Grahanm Land by a Letter Patent
of 21 July .1908, empowering thé Governor of the Falkland
Islands to administer the Antarctic territory on behalf
of the British Crown. This was followed by another
Letter Patent of 28 March 19 developing regulations for
determina£ion of the territorial limits claimed by
Britain in the‘Antarctic.78 ‘New Zealand claimed the

Ross Dependency by an Order in Council on 30 July

1923, delimiting the relevant Antarctic sector.7g

Australia claimed Wilkes Land and Victoria Land, bisected

by the French Antarctic Sector, .by an Order in Council

80

on 7 February 1933. France claimed Adelie Land,

between the two Australian sectors by a decree of 1 .

81

April 1938. France guaranteed the British- right to

-

fly over its sector, and Consequently the British recog-
nised the French sector ciaim.? : b

-

\ Norway.claihed Maud Land by a decree-of 14 Jan-

83

uary 1939. This was supported by both the French and

British, ' presitmably iﬁﬁekchange for retognition of the

)
!
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British Commonwealth's mqgh larger clai?ns."84 However,

these reciprocal recognitions gé;? rise to protests by

the*Soviet Union and the United

i

ates, who refused
. ' ¥

. . . - / .
accept any territorial clainm to Antarctlca.8$ , On

6 Deéember 1940 Chile claimed a part of the British

sector. This claim ingluded "all lands, islands, islets,
- 4 4
reefs, glaciers, ‘already known or to be discovered .

M S
‘and their respective tengitorial waters in the sector.”g&)

k3

,Argentina, last ‘of.all, claimed a sector, including

parts of both the British and Chilean sectors, on 12

87

November 1940. This decree referred to an Argentinian

note of 14 September 1927 to the -Director of the Univ-

~

-ersal Postal Union,“according to which "The Argentine
territorial jurisdiction extends in fact and in right
over the continental area, the territorial sea and the

- L) -
istands of Tierra del Fuego and to the polar lands not

. yet delimite‘d."88/‘ .

W

v

b d
E
-

These conflict}ggﬂ@%aims of Chile and Argentina
were resolved by a Tfeaty in March 1941 which stated:
"(1) that a South Amgrican Antarctic exists; and (2)

that the only countrfes with exclusive rights of sover-

89

eignty over it are Chile and Argentina." The conflict

of three sector claims was filed in the Registry of the
-/
International Court of Justice by the Government of the

United Kingdom on 4 Méy 1955, instituting proceedings

Y
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agatmst Argentina an? Chile by two separate applic-'
ations. However, the Chilean Government on 15 July
1955 rejected the jurisdiction of the International
Court of Justice in this dispute and stated: "My Gov-

ernment will confine itself on thdis occasion to stating

that ... it is not open to the Interniﬁgonal Court of
Justice to exercise jurisdiction in this case." Ar-

gentina followed Chile on 1 August 1955 and stated:

"By this present note, my Government reaffirms its
refusal in most expfeés way with regard'to the juris-
diction of this Court and with regard to any possibility
that it should be seised as such to deal with this case."
The International Court, stat&ng the absence of its

PR o
jurisdiction, ordered the removal of these cases from|

. ® . 91
the 1ist on 16 March 1956. (

These claims to portions or sectors in Antarctica
have been based on discovery, on occupation, on perfor-
mance of administrative acts including issuing decrees
or orders, setting up of post offices, on prior cldims

M

even «without discovery, continuity, contiguity or the
"'sector principle'" or a combination of lhese bases.92
* Discovery was relied upon in the British claims/éad was
folléwed by the Australian, French and Norwegian chim§C‘
-and to some extent by the Russian claims ‘for rights to

there ”interests”.93 The United States rejected these

90

A

~
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cléims on the pretext of "effective occupation" -and
stated that.they did not recogn}se such claims '"unless
the discovery [was] followed by an ac%ual settlement
of discovered tgrritoxjr%?. However, Soviet jurists
rejected the validity of "the principle of "effective

occupation'. Molodtsov maintains that the theory of

effective occupation '"is a result of the Berlin Con-

M »

ference of 1885, which dealt with questions connected
wilh the plundering division of Africa by imperialist
sta'ces."95
<

Several states, including the United States and
the Soviet Union, have refused to recoghise any.claim .
to territorial sovereignty in Antarctica. Both have
protested against the French and the Norwegian sector
claims. Therefore thg assertion of sector Claiﬂ§4by
seven states and rejection by several others 1s a distinc-

i : . . . . 9¢
tive factor in the history of Antarctic delimitation.

3 : : '

It was under these circumsqahcpé‘that, on 22 Aug-
ust 1948, the United States approached the governments
of Argent%na, Austredia, Chiie, France, New Zealand,
Norway a'd the Unitéd Kingdom with a suggestigg that
a soiution for the territorial problem of Antarctica
be discussed. They proposed that the most effective

solution might be achieved ''through-agreement on some




. ]
form of internationalization.”97

The proposal did not
receive a positive reéponse as none of the claimant
countries was prépafed to relinquish its sovereignty.
This was followed by a reply from the Geographical
Society of the Soviet Union on 10 February, 1949,
stating that '"no decision on the question of the regime
of the Antarctic without the participation of the Soviet
Union can have legal force, and the U.S:S.R. has every

98 This declaration

reason not to recognise any solution."
had no legal effect since it came from a body with no

diplematic capacity.

The Soviet Union, on 8 June 1950, circulated a
memorandum in which it stated that '"... the Soviet
cangot recognise as lawful any decision taken without
its participation.” They claimed their interests were
based on the following factors: ''(a) the expedition of
Bellingshausen and Lazarev; (b) the U.S.S.R. particip-
ation in whaling activities; and (c) the scientific
importancé of Antarctica and the need to conduct activit-
ies there, as meteorological observations obtained theTe

are_also of importance to. the northern hemisphere.”99

Although no response was given to this memorandum, the
importance of the political and military situation still
remained. Theé participation of the United States and

the U.S.S.R. changed this situation radically, by

-

w
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giving a unitary outlook to Antarctica and, geoﬁolitically,
it was considered as a whdle. This was in fact the

beginning of the internationalization of Antarctica.

In 1956, India made a formal proposal for
inclusion on the agenda of the eleventh session of'the
General Assembly of an item entitled ''The Peaceful -
Utilisation of Antarctica." In its explanatory state-
ment, it was sta;qa that "Antarctica, a region covering
6 million square miles of territor;, is of considerable
strategic, climatic and geophysical significance for

w100

the world as a whole. Howeyer, due to the Tack of

response from claimant states, India ditself withdrew

the proposal. 1In 1958 India agaiﬁ raised the question

of Antarctica in the thirteenth regular session of the

UN G??eral Assembly, showing her interest and that of many

other countries in the meteorological aspects and also.

. '. » N - . 1 -
expressing contern over the possible world tensions. 01

However, on the issue of sovereignty in Antarctica,
Prime Minister Nehru while addressing the Indian Parlia-
ment clarified India's position and said:

b ]
Broadly speaking, wg are not challenging anybody's
rights there. There are certain countries which,
according to them, have certain rights there.
‘We are not challenging them. But it has become
important more specially because of the possible
experimentdtion of atomic weapons and the like,
that the matter should be considered by the UN and
not -be left in a chaotic state - various countries
trying to grab the area.

102




. was first carried out by the Treaty of 1959. Article ?f

b 10 -

-

Again this item was withdrawn‘ffom the agenda N
. o
of the General Assembly, in view of the fact that the
United States had already called for an Antarctic . .
Conference.
The Antarcticé‘Conference-was thus convened at

Washington, on the initiative of the United States,

with membership restricted to the participants of -

A
I.G.Y. It concluded the Antarctic Treaty.on December

103

1, 1959. Although it has often been consideréd that

the solution was sought outside the United Nations, which

was side-stepped, this perhaps is not true as the meeting

-

was ''regional" withdin the scope of the United Nations.

.

In the view of India, '"the Antarctic Treaty ... is based *
5 .
on principles to which India ... subscribes.'" India

certainly expressed that she would '"favour full inter-

nationalisation of Antarctica.”lo4

N

ing on this, commented: | "In Antarctica Treaty, we find *
' 4105

Mouton, while agree-

a rare combination of pious wishes fulfilled.
"’\a
3

J =

4

The international delimitation of Antarctica - J

L)
s

ITI of the Treaty defines the territorial limits of

-. the Antarctic area: "The provisions of the present shall

. . - 106
apply to the area-°south of 60° South Latitude...' Thus

< ‘ ! s
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".“absence of territorial sovereignty over Antarctica,
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*

.the area covered by thi? provision is the entire

Antarctic continent, including all its shelves. The

legal status of the subsoil and airspace‘above the
continent is the same as that of the Antarctic.
. "

However, the admissibiflity of territorial claims to

Antarctic land territory is not satisfactorily regulated

by this tteaty. Artigle IV(i) of the Antarctic Treaty

' "¢

m of.the admissibility of previously
- 107

asserted territorial claims from the regulation." Art-

"excludes the prob

icle IV(ii) of the Treaty only prohibits subsequent

territorial ¢laims. Therefore, its situation around
the South Pole and natural conditions which do not admit
effective occupation demonstrate .through customary

international law the lack of territorial sovereignty : L.
. "
over Antarctica.

-

o T
o~

This taises the question as to whether in the

N\ -

the'continent and the islands have territorial seas. 08 o
" According to Article 1(1) of the Convention on the g .
L e % b

Territorial Sea and Contiguous Zone, the sovereignty

- %

.6f a state extends, beyend its land territory, to the

territorial sea. The IéNT/Revision I in Article 2
also states 'the sovereignty of a coastal state extends
beyond its land te}ritory and internal waters..:" Thus

to

the regime of the territorial sea, being an extension of
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national land territory, is not applicable on Antarctic
waters, it being a non-sovereign area. Similarly the
regiﬁe of the contiguous zone also does not apply to
Antarctic seas. The Treaty, in Article VI, confirms
this by stating: '"mothing in the present treaty shall
prejudice or in any way affect the rights, or the exer-
cise of the rights, of any state under international

law with regard to the high seas within that area."109

The Antarctic continent without ice would be
much smaller, and a‘'considerable portion of West Ant-
arctica would be sea. Mouton expresses his view that

/ .

there 1s no problem including Antarctic land above sea

level in the "area' covered by the treaty, and that

. land below sea level which is covered by solid 1is includ(/

ed in the treaty. For him, the .status of ice shelves,
which are attached to land and float on water, is

questionable, but for the fact that they are expressly

made part of the '‘area" in Article VI of the Treaty.llo

Beyond the ice shelves is a belt of drifting ice called

pack-ice which surrouQ?s Antarctica for hundreds af miles.

Since the treaty expressly includes only the shelves in

&
v
the "'area'" of Antarctica, it is assumed that the pack
111 -
ice 1is excluded.

According to Article VI of the Antarctic Treaty,
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i%ﬁdoes not apply to high seas and it does not inter-
fere with the traditional freedom of the seas. The
effect of this Arficle is therefore to create two legal
regimes in the area south of 60° Latitude. One regime
exists in the 'area', the Antarctic territory assimilated

to land where measures of a military nature as well as

nuclear explos;oﬁs are prohibited.112 The other is in

the Antarctic Ocean, where the genepal regime of the

113

high seas determines the legal norms. It was left

uncertain, according to Taubenfeld, due to existing

controversies over the breadth of the territorial seas.

The regime of the continental shelf does not
apply to the Antarctic area. Acgording to the Genewva'
Convéntion on the Continentél Shelf and the ICNT/Rev 1,
the coastal state.can exercise sovereign rights for

the purposes of exploration and exploitatinn over the
continental shelf.115 Therefore, according to Kish,

4 by

"the absence of territaqrial sovereignty. over Antarctica

precludes the regime of the continental shelf in the

w116

Antarctic. Similarly the international regime of the

-~ &
deep seabed applies to the seabed and subsoil of. Antarc-

tic seas. According to ICNT/Rev 1, the international’
b . a8
"area'" includes the seabed and ocean floor and subsoil

thereof beyond the limits of national jurisdiction.llz

4]

A
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Absence of territorial sovereignty over Antarctica and
application of the status of high seas to Antarctic

seas means that Antarctic seabed and subsoil form a

part of the international seabed "area'. .

However, the pending question of territorial
claims, which were al?eady, as it were, frozen, by
Article IV of the Treaty: '"Nothing conta%%?d in’ the
present Treaty shalllbé interpreted as e. @ renunciat-
ion-by any. Contracting Party of previously asserted
rights of claims to 'territorial sovereignty ih Antar-
cticd ..." questions the validity of the arguments
ra;§%d in favour of the status of the Antarctic con-
tinerital shelf or seabed as free of territorial sover-

eignty rights.118

On the contrary, after the ,signing
of the Antarctigc Treaty Argentina, Australia and New
Zealand have enacted legislation permitting the exec-
uti%e to extend the exclusive economic zone of its
Antarctic claims to two hundre? miles, under the pre-
text tﬁat it is an enlargement of existing claims. This
is clearly in contradiction of the provisions of Article

IV of the Treaty.119

In another ‘scenario,s assuming that Antarctica
is an international regime itself of land mass, and
a regime is authorised to exercise its jurisdictional

~ powers for conservation and management of this area
L
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" and its resources. It is quite -likely.that such a regime
will demand functional jurisdictional zghes to help,
manage and conserve the regime. Therefare, such a
condition wil} once again raise the question of delimit-
ation of the high seas of Antarctica from the Antarc-
tica regime. Two further issues are thus raised: how
to determine the continentai shelf from the actual
geological prolongation'of land mass or from the

ice shelves. The inclusion of ,the ice shelves in the

Antarctica "area' will cbficeive serious problems for
delimitation also, because it will not be in conformity

with the geological basis of the concéﬁt of the contin-

ental shelf.lZO‘

-

B. Area in Question: Antarctica and the Deep Ocean Bed.
&

v :’,?‘ -

I Inclusive Use.

+

The issue of the area Ip question needs: to be

: . &
considered against the background of historical claims
o, J. . -
laid to the high seas and to Variodﬁ_sectorstof Antarc- -
. ';‘ P &) ,

tica. Except for the claims made between ‘the eleventh -

: . »® )
and '‘sixteenth centuries,lzl the high.seas, inctuding "

7o

al
« "

the deep seabed, had always been free £or use-¥y all.
On the contrary, Antarctica, ever since ‘the dec'laration”

of claims on various sectors, has never been made open+t

r

to the world for inclusive use. The Antarctic Tagatyﬁﬁgi
s ¥

“o

» M

vh A el e
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Fis a step towards declaratlon of this area as free for

‘”1&elusqve use' but’llmlted membership of the Treaty

°

. . N .
51gngtory group prevents global participation in inclusive

use,.although it is conceded that the Treaty encourages
c . e

‘the -inclusive participatidn of all signatories to the

v

Treaty. However, the fact that the Treaty was concluded

among 12 nations, of which five states had no territ-‘ .

;qr{ap claim$ in the area, is a good precedent to begin

with', for the complete internatlonallsatlon of the

“ s

area, 7

; .
Acceptanee by the seven claimant states of

the inte}ests of five other states(is a clear indic-

ation of the~réadyness (though not complete) of the claim-

aﬁt srptesftb a%cept the principle of inclusive use.

Anefher’fact,.pamelyvthat the treaty was concluded

di;hdut global partjicipation orhthTough the gerum of

-the UniteﬁsNations rguably indicates:that the interested'

states were’ keen for an immediate solutlon to the problem

and thegefore‘were reluctan; to 1ncrea§e membership to
& , . [

gﬁobal‘ieVel. Withdr9yal 5f the tlaims of ?ndia-aﬁd -

RY others to participation in the Antarctic negotiations

° was not a withdrawal of the interests of the rest of the

;”wopld, but was done with an intention of hélping the

0

proceedings to reach completion in the minimum time.
-

I
D 23 . - -~
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It is to be noted that even after the cqnclusion of the
Treaty, an Indian writer expressing E?e Indian standpoint

wrote "India wouyld favour full internationalisation of

\ -
Ani:arctica.”122 . ‘ »

-
'

The abovementioned sectgr claims comprise the major

area of the Antarctic continent, although a considerable

-

area has not been claimed by any state. The unclaimed
area is therefore und®sputably open for inclusive use

but ‘only of the signatories of the Antarctic Tféaty.

-

In the abseﬂce of the Treaty, the area would have been
123 . '
open for the whole of mankind.
N )
%

1
‘§B; The United States and Soviet Union never recog-

nised‘any claim to sovereignty in Antarctica,- in spite

~

of the fact that these two carried out the major part of

antarctic exploration.  Therefore, joint American-
Soviet ”opposition@to Antarctic sector claims indicates

the failure of térritorial sovereignyy to Antarctica in

customary intérnational law." Three lother contracting

parties to the Treatf, Japan, Belgium and South Africa oppbsed

. ]
sector claims. Similarly, the four acceding parties,
oland, Czechoslovakia, Denmark and Holland oppose sector ’

124 The tendency to renounce territorial claims

clains.

J
thus indicates gradual elimination of sector claims and .

~

furthers th principle of inclusive use.

¢
?
L3
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An actual problem could be created if a nomn-

A -

. signapoiy country were to bhe engaged in the

~—

region and
afgkct th% Treaty objectives. It is obvious‘ithat if .

third parties observe the provisions of the Treaty, no

-~

pygblem will be created. However, in case of.activities
being undertakKen in the area not ih, conformity with the
Treaty, contracting parties would have tobanalyse the

measures or steps to be taken against the non-contract-

ing statc: Article ¥XIII of the Treaty has a provision for

O ‘

acceésibn, and allows a third party inck&ned to engage
in activity in tlfe area to accede' to the Treaty. Art-

icle X, specifically providing for such a préblem, states

that the contracting parties will ''exert appropriate
y ‘ “

efforts, consistent with the Charter of the United Nﬁtions, -
to the end that no one engages in any activity in

Antarctica contrary to the principles or pd}pbses of

the present Treaty."125

S

~

’ To conclude, a tendency for inclusive usesof

the, Antarctic area is increasing, and this area may be
. [ 4

)
regarded as of the nature of res communis omnium. The

seabed has been accepted as the common heritage of mankind,
K;;;Antarctica has no such status. The seabed, by Virtué
of this status, is not free for inclusive use but is -

to be managed and used jointly, whereas Antarctica is

/




]

.

Fl

3

»
-

.

v - 139 -

[ .

-

free for #nclusive use to all contracting parties. Other -~
parties may jéin the Treaty to participate actively in
the inclusive use q; the area. The development of a

regime is common to both the international ‘'spaces..
However, the seabed regime is being‘formed\jn the ongoing

UNCLOS III, with very comprehensive provisions for use
of thezareaf whilsthAntarctica has.yet to develop such
an eléborate& body. It is to be'ﬂo%ed,_howeve%, that
Antarctic Consultative Meetings a}e working as a leg-

islative body to formulate a better and more cgmprehensive

regime for Antarcfic’a.,126 . ‘ .

~
-

.
»

1

II Exclusive Use. ) o

>

The states with sector claims have not protested

& . . . . .
against foreign stations and expeditions in their claim-

ed Antarctic sectdérs. Many states who are ‘party to the

z

Treaty are dperating such stations and,ekpediﬁions in

-

e my s ¢ . ]
sectors of other 3tates. Mogpéver, non-contracting

L4
states are also engaging in such activities, withoug’~

. . . ) (S B .
previous permission, or subsequent approval by the sector

claimant state. This practice of states indicates the

o N

absence.of sJQereignty or territorial jurisdiction in

Antarctica. The United States, in conformity with; the . v

) o
provisions of Article II of the Antarctic Treaty, '"have: Lo

established the Amundsen-Scott gtatfon on and around.the

South Pole,' thus covering the area of all seven sectors:

SN
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The United States '"have exercised exclusive jurisdiction

4

over this station and none of the seven sector claimant
..States hds even attempted to exercise territorial
juriksdiction over it. Therefore, "in=the absence of

territorial jurisdiction, the &tate\Qyning such a station

L ) N A - . ‘, . i
or carrying- out expeditions is entitled to exercise 1its K;
jurisdiction for'exclusive use of the area covéred by N
. . - . 7
its stations or expedition act1v1tles."12 Under the
~ 4

geophysical and climatic conditions”in Antarctica it is

not possible to exercise permanent and effective control.

The extent of_coﬁtrol o%pr the ‘area being used for

stations or expegitidns does’not qualify the requirements

of territorjial jurisdiction, ana there%dre it is only a ' #\%
privilege to exercise exclusive-kontrol and jurisdiction

for the‘period in whiéh‘the activitigs are being carried

out. Thisf;xclusive control or jurisdictiaon automatically

ceases, with the termination ofractivities in that area.

> —
Y -

' .
For the protection of the stations and the

- . » 3 - - » 3 -
activities being carried out by them, it is necessary

to provide th with a security gone. This yé in con-
v ‘
trast to the freedom of Antarctica, which requires that
N

the area for such security zones should be limited.
Therefore, although a security zone is permitted, it has
'to be limited according to the requirements of the station

) :

-
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or activity. Anthority to use this limited area, though

-

it creates rights of exclusive use, does not imply that

the state will develop territorial rights.

C .+ This situation is very close in analdgy to

-

the submerged installations andiships operating on the

d

seabed. Article 5 of the Declaration of Principles of

1970 declares that: "The area shall be open to use

by the states..." and imposes a restriction on determin-

ation of the extent of rights to be granted for the use

of the area. The Declaration on this in Article 14

~

says: "Every state shall hawe the responsibility to

ensure that activities in the area, inclﬁding those

relating to its resources, whether undertaken by gov-

érnmental agencies, or non-governmental entities, or

persons under its jurisdiction, or acting on its behalf,

shall be carried put in conformity with the international

regime."128 -

The establishment of igstallations on the

deep seabed necessitates the exercise of exclusive juris-

diction and control over the area covered by such install-

ations or activities.
[4

Further, such iilstallations_for

the@ir security require a security zone around them. Revis-

ion 1 of the ICNT ciarifies the legal status of such

installations and safety zones, ih Articles 259 and 260

’

AR N
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respectively. According to Articlé 25§ the 1ega} status
of “inétallations or equipment- ... shall not have the
status of islands or possess their own territorial sea."
Article 260 permits "safety zones of a reaspnable width
A ‘ not excgeeding a distance of 500 mitres.! And the same D
article further provides that '"All states shall ensure that
such safety zones are respected by their vessels.”129
Thése provisions, apparently, allow the state owning
such installations to exercise exclusive jurisdiction and
control-over the area covered\By such activities for the
purpose of such area. Thus the rights acquired by
a state for activities on the seabed,are similar to
the rights acquired By states éngaged in various activ-
ities in Antar;tica.

-

. . 1At Canbe}ra, on 24 July, 1961, the first-
Kﬂtgrqtic Treaty Consultative Meeting unanimously approved )
"Réquwnmniml No.I-9 which states '"Governments [will]
adopt all adequate measures to protect  tombs, byildings
. ‘ or objects-of historic interest from damaée and destruction.'a ¢ ~J
" 130 The Tights derived from this recommendation @ermit‘ ‘
the sfates to exercise exclusive cog}roluand jufisdiction
over ghe area covered by its histéric sites, to preserve
and protect them. Later, at Sadt%ggo on 18 Noveﬁber 1966,

the fourth Antarctic Treaty Consultative Meeting formulated

a new regulation according to which ''the Government of a
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N
country in which a tourist or other non-scientific

=

expedition is being organised' shall be required to
. . :

"furnish notice of the expedition as soon :as possible

through dipiqmatic channels to any other. Government whose
” ° !

-~

station the expedition plans to visit."’ This provision

manifests the authority of the state whose station the
R { ,

expedition plans to visit to refuse the facility of

expedition to visitors. Article 3 of the same recommend-

k-]

ation further states that "Such permission be withheld

‘unless. reasonable assurnaces are given [for] compliance

. with the provisions of the Treaty, the Recommendations

then effective‘and the conditions applicable at stations

to be'visifed.”lél

1

.This provision once again demonstrates

the right of exclusive jurisdiction and control over

the area under the control of the state owning a station.

F RN
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C. Resources in Question: "Deep Ocean-Bed and Antarctica

Inclusive Use:

-~ - =~ -

g

~

Tge problem of resource exploitation in the present
Antarctit Tgeaty region has not been dealt with. The basic
problem with resource exploitation is that it raises the
questaon of territorial sovereignty. The Antarctic Treaty

had been succéssful in dealing with the issue of scientific re-

£

search in, the area, because it did not involve the issue of

f

title. Ha;ever, Antarctic resources are on a different
footing, mineral, petrgleum and living resources involve the
issue of tigié. Different views havé\?een expressed b§ dif-
.ferent people. Dr. Robert E. Hughes, U.S. representative to
* the 8th Antarctica Treaty ConsultatiQe Meeting on 12 Jﬁne
1975, clarified the U.S. stand: !

N~ .
"Tho;A countries who do not recognize
claims to sovereignty would surely
have to assert the right to commence
mineral resource activities *at their
will...Those who have made claims to

sovereignty would contest that view,"132

.

+ Although in his statement Dr. thhes"only refers: to
minerals, this could cover all-the resources of Antarctica.
Arguably, he intends to clarify that’ in thé absence of
sovereignty, resource exploitation is possible, save for the

)

Treaty prohib{tions. He indicated that the reésources can be

exploited inclusively by the states involved. >

Prof. Jenks in 1958, before the conclusion of the

Uy /

3]
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wrote:

-"This may make it

* it might otherwi

. ment upon arrang
seeking to prosp

mineral "deposits’

tinent to hold a

license issued under an internatif

scheme, Such a

i
.0f a number of forms...[i.e, 1%

‘mineral deposits
vested in the Un

would be that,. the question of title
similarly reserved certain designated

145 -

pe

less difficult than
se be to secure agree-
ements requiring anyone g
ect for or exploit 7
in the Antarctica gof
concession, lease{

scheme might

in Antarctlcﬁ’[to be]
ited Nations or-some

., states, or more generally states exerc151ng

authority at any

particular time in any

' part of the Antarctica continent, yould be
regarded as mineral authorities entitled
N to issue prospecting licences and/con-

cessions, leases

or licences forAtheéeX-

. traction'oh mlnerals...Condltlons for the’

issue of concess

and conditions to be.complied

‘ those holding th

’ uniform and would be based oy

rules.'"133

Evidently Jenks suggests tha,

inclusive participation of cl

ions, leases and licences
ith by’
easonably
international

em, would be

'. ~r ./ .u
in, @11 the possibilities,
aiment ftates is necessary and
lateg that an international regime
iplf of Inclusive participation
pblem of resource explditatiop )

these twenty years, the,theoiy
Q

« 4
NS

\
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nationalization of-the Antarctica and reﬁ&?ing to a proposal

/

know-howshas acquainted us with the vast potential resources
134
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of Antarctica. AIthougﬁ Antarctic Treaty does not deal

with mineral resources, they havé&been constantly a subject of

concern -in the Antarctica Treaty Consultative Meetings since

the seventh consultative meeting was held in 1972.135'

f

. The U.S. Antarctic -policy which was favouring an

LI Y

"international approach" earlier, ﬁgadually changed to "free

acce;s and non-preferential rules M¥pplicable to all countries
and nations for gny possible development of resources in the
future". This change in the U.S. policy, evidently is due to
insécurity of oil supply, particularly when the U.S. impérts

51% of its oil consumption.136 Involvement of non-claimed

states in the Treaty and the length of their connection with

the Antarctica now qualifies them to assert that their interests

' N
in the area are now vested. The tendency on the part of non-

claiment s'tates to stress for internationalization or free
access raises 'two questions: (i) internationalization of
Antarctica including its resources will lead to the formation
of an international regime which shali‘be closer to the regime

of deep ocean bed with common heritage of,mankind status; (2)

. P

"freefFaccess'", will be limited to the contracting parties'and
thus entitling them to go in for inclusive use by way of

inclusive competence and participation,

N
’ -

~

*-  Alexander,, while ekXamining the -viability of inter-

L)
.

for "assimilation of all or part of the Antarctic Treaty area

4, N | !

.
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[in the] sea-bed authority", writes: 'the incorporation of

Antarctica into the common heritage concept at UNCLOS-III could

137

result in the collapse of those negotiat}ons.” Perhaps

this is correct as some of the Antarctica Treaty members may
withdraw from the UNCLOS-III negotiations. However, if we
examine the concept of internationalization, and. its possible
applicability té Antarctica, we find that internationalizatioq
will mean the conversion of present Antarctica to the common
heritage status., The common heritage status is not iikely to
permit either inclusive or exclusive enjoyment of the re-
sources. The right of control in such a case will vest with
mankind as a whole. Although this approach is good and serves
the whole of mankind, it is not feasible until the reconciliation
of sovereignty claims of some states$in sectors of Antarctica.

The latest U.S. policy of "free access'" is similar to

that of an earlier suggestion of joint Antarctica. For the

success of '"free access" policy participation in Antarctica .

v
7 $

resource exploitation ﬁ%ll have to be restricted to the con-
tracting parties of the‘}reaty. These contracting parties can
form an organizatibﬁ wigh limited membership. Such proposals
have earlier been termed by Jessup and Taubenfeld as a
"condominium" and Alexander, writing in 1978 =termed it as "Joint
Antarctica Sovereignty" in his "recommended approach'" for
Antarctica resource solution. This is perhaps the most épt
apﬁroach for’inclusive competence and is more feasible under

¥ - .
the present circumstances, when claiment states are not pre-

.. pared to relinquish their sovereignty claims. However, the

[
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£
use of the word "sovereignty'" by Alexander in his term
"Joint Antarctic quéfeignty" will create a new kind of
sovereignty, particularly when existing claims of sovereignty

have not been recognized by some contracting parties and

several non-treaty stafes. //’

ol

Acceptance of .the terms of "Joint Antarctica .,
‘Sovereignty" by claimant states will thus mean that they are

par%ngﬂiiﬁy;some amount of sovereignty, which will be trans-

ferred to non-claiment contracting parties, who do not ét all

-

believe in any type of sovereignty in Antarctica. Therefore,
careful examination of this term means that such a terminology
will perhaps never-be acceptable %p any of the contracting
parties. Anotherrcomplication which perhaps the word '"sover-
eignty'" might precipitate is that creation of any kind of
"%overeignty" in Antarctica. will qualify it to have a territorial
138

sea, ~ and thus also other functional zomes including a con-

tinental shelf subject to the jurisdiction and control of

"Joint Antarctica Sovereignty". These might perpetuate serious -

Q

impediments i; the way of ﬂﬁ:ﬁnumimﬁpg of seabed regime and
thus lead-to rejection of such a concept for Antarctica by the
rest of the world. Therefore, although inclusive use is a
viable solution at present, it should not be coupled with fhe
add?tion of new sovereignty rights, irrespective of the fact
that such sovereignty rights sha11 be exercisable inclusively.
Inclusive participation among contracting parties at present is

recommended with a view that it does not create any new type

g
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of claims and thus with the time ‘under the changing world

public opinion and needs, will keep a room open for complete

Excluysive Use: TN
-

The Antarctica Treaty has no prov}sion for commercial

activity in regard to resources. Competence of contracting

T

- .

parties for exclusive use or access to resources will ohce
again raise the question of sovereignty. The United States is

of the view that mineral resource activities would fall within

T

the peaceful purposes permitted in accordance with Article I

of the Treaty. However, according to a contrary view:-

"Any action aimed at commercial ex-
ploitation of mineral zesources would
be contrary to the purposes and objectives
of the Treaty and therefore should be _

. considered a violation of the Treaty if
.undertaken béfore the consent’ of all con-
‘sultative parti€s,''139

. 14
. rd
<>
«

" Perhaps, it is correct to point out that in the
absence of specific provisions in the Treaty exclusive enjoy-
ment o% Antargtica ;esource; is not viable. Existing inter-
né%i?nal law ddes not provide any eésy\solution to territorial

disputes in-the Antarctica. The question\pf claims was not

’

resolved ip.the Antarctica Treaty and nor has it "freezed" them

140

as is often asserted. Article‘IV (1) of the Antarctica

Treaty clearly says that.the Treaty shall not be interpreted as:

"'a renunciation by any contracting party of previously asserted
141.

-

rights of claims to territorial sovereignty in Antarctica."

)
vt
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Careful consideration of this Article and %§her‘pTovision of

g the TteatY reveals that the right§.of exclusivazaccess t re-n
sources of taé caliq°nt stat7s weére neithex seized nor®frozen.
Rather it will be apt to suggest that the rights of excﬁ%siwe
access were/ suspended temporanéay and left open for futu%g
discussion,. J - // J .

- f - ‘ // /

.- Tha subject of Antarctica 11v1h%@resources was / aiséd
in 71975 by ﬁorway at the Elghth Consulgatlve Meétlng held in T

’\ -
© Oslo. However, in 1975, the Meet1ng céuld hot go beyo d the

. aggpemeg “thdt the " onsultatlve Parties would broach/the sub-
! & / /
ject and would ass e their specigl respon51b111t1es on, 'the /

S v ' ( 1 2 i « o, 2’.
preservation of /s ch resources",”™ T issue was again ;o
. . v F

T g
considered in 1977 at Londqn at ‘the N;ﬁth Consultatlve Meetlng

of the Antarctlfé Treaty,owhlch adppt@d recommendatlon IX-2,

W

. e
ThlS recOmmendat1on 1n Part-I1I, Establlshment of a Def1n1t1ve

Cdﬂ%ervatlon/keglme prov1$1on 3(a) again clarlfled that '"the =
provzslons of Article IV of the Antarctica Treaty shall-not

© 143

4
. This trend in dlscu551ons &1ea?- ~

be affectqd by the reglme."
1y 1nd1cates that the clalment states in contractlng partles
are,not-xet prepared ta conceed their rlght of .exclusive access;
and the title "of Part III of Recommendation IX-Z only deals
with the conéer#atfon ard not expleitation of' the living re-

" sources: In 1978 the Second Spec1a1 Consultative Meeting of

. the Antarctica Treaty held discussions in -three stages,144 on
the draft convention of the Antarctlca living resOurces.

'3

Hd%everg fhe 1ssue of llVLng resourCe exploitation ‘was not

\- ’

-
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discussed, and still remains a problem of the future.

[

. &
\ -
~

The subject of exploration and prloitation of
¥ - )
mineral resources was‘for the first time disqyssed in the

«

Slxth onsultative Meeting ﬁiP 1970 held in Tokyo. The issue

was At n51derdﬂ\§§uthe Seventh and Eighth Consultatlve

‘Meetlngs in 1972 at Wellington and in 1975 at O&lq respectively.

]

At the Eighth an§§1tqtive Meeting a significant decision re-

commending "moratorium until final conclusions [are] reached

a

and a regime or decisions [are] adopted", was approved. The

Nintﬁ Consultative Meeting held in London in 1977, contractlng

2

partles relterated "the active and responsible role of the

Consultatlve Parties in approaching the questlon of Qrotecting

®

'tﬁe’unique‘AntarctiQa environment and its dependént ecosystems
without hurting the .interests of manking". And they addéd

th§t the '‘principles of Article IV of thg Antarctica Tre;ty with
respect to claims‘to territorial sovereignty shggld Bg pro- |
tected". prever,\cdnsultétive Parties agreed that at the Tenth

Consultative Meeting’in Washingtoﬁtin 1979, "they will give (

-

»

A PO
<

their preferential attention to the question of mineral ex-

»

: 145 >
> . - . " [Ad
ploaitlon and ?;p101tat10n . e

0 ¢ -~ M
A comparative analysis of exclusive competence of

~

the states in regard to resources in Antarctica and deep sea-

bed reveals that states do not ha "any exclusive competence
‘ ’ i \ —
for the ex itation of the resources of sea-bed. Whereas,

for Antarcfica we find a tendency towards inclusive access for

i - . . - ) Al ~
.resource exploitation, although the claiment states have yet to

-
t

|

~
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agree for surrendering their so called "frozen" -or '"suspended"

exc1u31ve competente However it can be notlced that with the
passdgé of t1me and increasing complexity of resource ex-
ploitatign, the attitude of state parties is shifting from the
claims’ of exclusive access to inclusive access “Law of the sea- {
bed, whlch now embtdles the principle of the "Commd% Herltage has

developed after passing.through numerous phases such as exc1u51ve

cla*ms, and inclusive use, and now finally neached the situation

Y
- '

of mature law. The Antarctic iegime as compared to sea-bed is
relatively'new so far as its historical‘development is concerned. ’
Argdably, it can“Q¢ presuned that under the changed situation,:’
the'desire of mankind as a whole, Antarctica might also adopt
the "Common Heritage' principle or any other term in close
~.analogy to it. I ‘base this argument on the pretext that almost

*

every law or legal principle is in a continuous procews of

‘change, by way of varied interpretations, which keeps on changing ’
‘according to the need of the then society. 1In the past society
was considered to be restricted to a group of people or subjects
of a etate, today the term society is interpreted 1n)a broader
»perspecttve'and it means the whole of mankind. The changing
needs of mankind and their attitude‘towards a particular law or

a

N . . . . . .
norm determined at thHe time whether a particular law” or norm is

a lex lata or lex ferenda. Therefore, ttomorrow the lex lata of

today might become lex ferenda. Therefore, I conclude that the
evolving norms of inclusive competence, will soon become lex

rlata, however, their continued change towards internationalization

is expected in the years to.come. o ' o
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D. Base Values _ A

» ’ . .
I. Peaceful Co-existence and Co-operation

o

-

The Antarctica Treaty was conc ed to Yegulate the -

activities of various powerss*which until than were unregulated .

. e .
\ ) R <. 146
and were threatening to the "maintenance of minimum order". 4

-
[

Antarctica Treaty.in Article II while recommending the co- =
2 [
L)
operatien in the area states that the "freedom of scientifice
. w 'y
investjgation in Antarctica and co-operation toward that end,:. '

as applied during the International ;7ophysical Year, shall

cpntinue...(? Further in Article III/it states, "in order to

4

promote international co-operation in sciegtific ifivestigation
v.: ’ # a
in Antarctica...the Contracting Parties agree that to the,

greatest extent feasible and practicable: (a) information re-
s
garding plans for sciegtific programs in‘Antarc%ica shall be

{ e .

exchanged to pe?mit maximum economy and Q{éiiiency of operations;
. ) . . 3
(b) scientific personwels.shalﬁ be exchanged in Antarctica
- - ’
between expeditions and stations; (c¢) scientific,_observations

-~

and results from Antarctica shall be exchangéd and ‘made freely

1 [ : T
avaidabl "/ ) ' v ’ N

. ’

In a preambdlar assér?ion ContractiquParpies state
""that a treaty eqéﬁripg'the ﬁse pf‘Antarcticd for peaceful
putposes only and continuence of international harmony in
AntércfiE;‘Qgil further the purposes and princzples embodied
in the Charter of the United Nations., Similarly, I.C.N.T..
says that: .ﬂthe'codificatioﬁ and progressive development of
the law of the sea in the present convention will contribute

0
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to the maintenance of international peace and securizy in

accordance with the purposes and principles of the United

Nations."148

Peace through co-operation is*being stressed in both

the areas. Co-operation is a necessary element for e
success of any policy. Peace in the  area has been secured by
way of eliminating conflicting interests and encouraging Co-
operation; this policy based ongco-operation helps in peaceful

/\
co-existence. '

~

II. Disarmament

N\ e

L3 )

The Antarctic Treaty clearly prohibits military use

'
of Antarctica. The international regime established by this
Treaty is based on the freedom of scientific investigation and
co-operétion, on %hi: Article I (1) provides that '"Antarctica
shall be used for peaceful purposes only". The principle of
free sEientific investigation requires that Antarctica should
only be used for peaceful purposes. The success of this (
policy depgnds on how effectively Antafctica is dimilitarized.
;% further this object, activities in polar stations and ex-
;eﬂations in AntarctiCa have to be in conformity with tiis

requirement. Article I (1) of the Treaty prohibits military

s in the area and says: '"These shall be prohibited, ’

lia, any measures of a military nature, such as the

ment of military bases and fortifications, the carrying
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out of military manouvers, as well as the testing of any type

. w149
of weapon,

However, Article I (2) of the Treaty permits
military personnel and equipment to be used for'peacefﬁl pur-
poses. The acti&ities thus permitted are. thus in conformity
with the provisions of the Treaty. Further, with a view to
}eep check and control over the activities of military per-
sonnel Article VII (5) (c) of the Treaty provide;: "Each
Contracting Party shall,...inform the oyﬁer Contracting Parties,
and...shall_give'them notice in advance, of...(c) any military’
personnel or equipmerkt intended to be introduced by it into

&
Antarctica..."lso

v

s X

First time nuclear test ban was eséablished.in
Antarctica through the‘Antarctica Treaty which,in Article V
(1) provides that "anx nuclear explosioﬂ%-in Antarctica and
the disposal there of radioactive waste material shall be pro-
hibited."151 " The prohibitionf of nuclear explosions and

@

pollution covers Antarctica contipent and air space.

[

The validity of the peaceful activities of military
persopqer'and equipment and prohibition of‘nuclqar explosions
and pollution is, however, limited t9~Antarctica continent and
air space because Article VI of the Antarctica Treaty pfbvides
that Aﬁtarctipa seas shall be governed by regime of the higﬁ
seas, Article VI states: "Nothing in the present Treaty shéil
prejudice or in any way affect the rights, or the qieqcis& of

the rights of any State under international law.with 'regard

~ . '
.
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to the high seas within that area.™ Thus military manouvers,

, N
conventional weapon tests and ady.other military measures are

”

permitted in the areas of Antarctica seas, because the Con-
) .

3o
-

vention on the High Seas .does not prohibit military‘éctiviﬁie§
\ on the high.'seas. However, controversy exists on whether or
W/ not Antargtica seas are covered by the provisions of Article

V (1) of the Antarctica Treaty. According to Kish, Article V

(15 covers Antarctic Seas alsq for nuclear test ban and pol-

lution, but it does not cover.other éctivities of military

pensonnel.ls3 Taking the example of France, who is a party

to the'Antgyctica Trea%y, but not a party to Nuclear Test Ban

Treaty of 1953, and in the light of Article IV of the

Antarctica Treaty which accords the same status tO Antarctica

. seas as that of high seas, in the view of the author, the
Antarctica seas are not covered by the nuclear test ban pro-

.vision of the Antarctica Treaty, and they are not applicable on

the countries which are not a party te Nuclear Test Ban Treaty.

Jenks considering demilitarization of Antarctica as
the fundamental precept writes: '"An agreement for the con-
tinued demilitarization of Antarctica coupled with mutual
warning arrangements as a safeguard against any violation

thereof would be ‘an essential element in any such international
154
1"

regime., Hanessian cIarifies the terminology used in the
Treaty and says: '"although no clear ‘definition of the term
"peaceful purposes...is given, the intention of thé'signqtories

was that it should'ini?ide all activity not clearly identiﬁiéd

k]

*
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as military". For Oxman, Antarcticaisa political Qreserve

and a political laboratory, a ''result of an earlier 'Spirit of

Camp David',...the first armed central agreementJ’of its kind

since World War II...to isolate Antarctica from the military

rivalries between the West and the Soviet Bloc; the continent

n156

[thus] became a 'preserve' in the arms race. The

AntirctiaiTreaty is in close analogy to the sea-bed-on the ‘
iséﬁe of disarmament, though the Antarctica Trea£y took the
lead on disarment. This was followed by the Treaty on the .
"Prohibition of the Emplacemént of Nuclear Weapons and Other

Weapons of Mass Destruction on fhe Sea-bed and Ocean Floor and
Subsoil Theody™ on 11 Feb. 1971.1%7  Although this treaty
does not amount to complete demilitarization, it is a con-
siderable restraint on military activities and a good base to

begin with, for achieving total demilitarization on sea-bed.

III. Equitable Sharing:

t
The Antarctica land mass is known to contain sub-

stantial quantities of oil, gas, coal, iron, copper, uranium

and other minerals. These resources are yet to be exploited.

£

Resource exploitation in Antarctica raises the question of

equigablé sharing: So far neither the Antarctica Treaty nor
the regulations made by the Antarctic Consultative Meetings
,explicigly referred to resource exploitation problems. This
issue has become more cdhplicated in“the 1light of the current

movement of 'new internation economic order". Ambassador
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, @ .
Pinto has rightly a question on this, '"Can Antarctica, con-

stituting one-gggxg\sf the’su}face of. the world, be excluded

from this movement téward a more, Just equitable and secure

~

world order?" Pefﬁaps not, because Antarct1ca soverelgnty

clalms are generally ‘not acceptable to most of the countrles

in the world and also because it includes an area over which

no sovereignty has ever been claimed. A solution to Antarctica
resource problem '"must be acceptable both to the international

community with its diverse interests and to the Antarctica

Treaty parties".158 ‘

.

H

Present provisions of Article 'IX (1) of the

Antarctlca Treaty confers exclusive right to the Consultat®ve

>~

Parties for decision making and acceptance of new members to

159

the Antarctica Treaty. Similarly, the right to police and

control all areas of Antarctica lies with the Consultative

Parties, including the unclaimed area.160

The treaty being
Hiﬁding only on the parties, it does not become binding on the
overwhelming majority of states in the world community;
particularly when world community has not, so fér) aécepted the
provisions of the Treaty, in any‘form. However, the solution
to this problem-hust be one which satisfies both the generality
of states as well as gg%%es who claim special r}ghts.‘
Non~acceptance of the present Antarctica Treaty by
develoé?ng‘countries indicates that they desire world-wide

participation and look towards it from wider community per-

spective rather than narrow special interests of thirteen.

~

N :
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According to a view it is doubtful

clusion of the countries pf Asia, Africa and the Middle "East
R\ :

will vertually make this Wegime a group of interested countries

only.161

equitable shééfng at ¥
acceptable tp the m f%rity of the nations; although at present

fthe Consultative Parties indicate the

negotiations prevjy
the sea-bed we find that the basic notion of
i of Mankind" ensures a system of equitable

sharing on theffea-bed among the nation he world.

T
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I1:2:1 The uses‘df Anélogy: An Introduction

- .
.

P @

This part‘dea1§/;Zth the comparison of three con-

ceptg¢, namely: '"The common heritage of“manking”; the concept

N, v

of "social property" inciuding ‘the concept of "commoh pro

\ - - N ‘
. r p . y i S
Qg%gy“; and’ the concept'of '"common interest'. These’ three

s -

: 4‘ Qe
basic comncepts have been chosen for the_ reason that some of
-~ ’ v

g contempgrary jurists freqhently route their : .

v

the leadi

Yy

argument§ through these concepts while deallng with the pro-

+

- blem/of the status of deep ocean bed and itS5 resources. ;

The concept of the "common heritate 6f mankind"
since its coinage and first application to intérnational sea-

. L)
+ »

beih?fea in.1967, has beeén subject to Vér@ous interpretations.

?

“And often, it has been interpreted in different ways by

4 -~

various States and jurists according-to their political and’

juridical backgrounds. This had lead us fsf?ie question, ‘what
‘

1s the prec1se ‘meaning of thé concept of common heritage of

/

mankind? It is, conceded this term is not wery glear. It

LS

LY
5 '

carries, certainly, a hidden notion-‘in it. A notion which ise °

free from the tradltlonal thoughts of polltlcal ortjurldacal
7 ’ ‘
1nnov§t10ns ‘and- whlch tehds to develop harmony .in the wgfx\

communlty by thé peaceful use of the’ deep ocean bed and reset-

vation of the area for the beneflt of all manklnd of today

and future generat10n§ to come, i -

]
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It is very much acceptable that his concept be put
to more vivid interpretation, so as to avoid conflision %%d
make it more readily acceptable to world community as a

precise legal term,but it is recommended that we take into

account the{basic hidden normative,idea in this concept,
which perh%ps was not clarified by)the creation of this con-
cept in 19&?, when it was presented before the U.N.

General Asseﬁbly Pardo recently, after nearly ten years of

N

c01nage of EzijMQOndept explained what he actually meant by
thiis concept. berhaps, hf&\gfesent elab\?aglon of the
meaning of the "comm?n herltage" conéept is more an answer
to various 1nterpret§t10ns with wh{ch he does not agree,

than his original idga of 1967. Thus Pardo's present

elaboration of this fotion can perhaps, be aptly termed as his
¢ ‘s

- N Y ., o -
reaction to various ¥iews presented in these ten years; which,

£ : »

perhaps, does not fft into the novelty he envisioned in 1967

while  presenting thgs concept  to the world community.

\»“\‘

' Ambassadar Pinto of Siri Lanka, has interpreted the,
. "common heritage ?f manKind" concept aso as to mean ''common
pxoperty", thougp with certain reservations.162 Yugoslavia

. has advanced théﬁponcept of '"social property" and its definition
‘ for the interpg%tatidn of the "common heritage" concept.163
‘However, objeciion of other socialist states to the application
of '"common pr?perty" or "social property'" concepts to the’ |

seabed alwaydf have been that this concept is applicable only

within sociajist society; not to an international commuynity,

. .

Cltn il 4
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half of which is based on non-socialist principles. Some

of the American jurists have preferred to use the term '"common

165 Basically all

interest" fef'gse of the oceanic resources.
of these concepts have a .common goal, but it is very much

likely that the terminology used, if not carefully examined,
might lead to abuse of the 'common heritage' concept. It is
feared, because of the tendency in juristic interpretatidn,

to employ the tools available in ihe originaltlegal systems,
through which éenises of that particular concept haye taken
place. This practice ofgen ignores the hidden norm whiéh 3 »
was intended for a particular term or conceﬁt at a particular
time and derives its interpretation from the ancient usage of
that particular term or concept. In 1970 Borgese r}ghtly
pointed out that '“the common herifhge of mankind-is a new

‘principle in international law, and must therefore be

defined in terms of lex ferenda (new law) rather than in terms

-

of lex lata (existing law). What sense, then, can there be ih \
the objection? If the concept lacks legal content, it is up
to the present generation of international lawyers to give it

) 166

such content." \Ihough in these nine years the concept has

< ¢
‘ . ) .
now become an internatiorfal” légal principle, yet the legal
. .' . - .
content of precise meaning remains to be accorded to it.

{
~

By this the writer does not intend to suggest that
a meaning accorded to this term today must confirm, hold good

or be acceptable in the centuries to come to the future N

s b
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generations. Such a concern grows out of the view that no‘law t

A

ig perfect in itself for all times, particularly }n a rapidly
changing society like ours. Therefore, it (1aw) must be left
open” for future generations to review the validity of a part-
icular term or concept in terms of the need of their time.

The intention here is to suggest that, though freedom of
] ° @"" .
interpretation of this term be A?ft open for fufure generations,

*

’
a systematic and binding democratic process be evolved fqr e
€

the interpretation of this concept. So that while leaving the
authority of reinterpretation with future generations, a check is

imposed to prevent possible misuse of this novgl notion.,

[}
AR

The meaning accorded to the 'common heritage" con-
g C N g

-ept must be one to lay down a process-of reconciliation of

-

diversified conflicting interests gf various geopolitical
regions aof the world. Ip is only possible, -perhaps, by
approaching the problem of iﬁterprétatién of this concept ﬁy
rational thinking and more vivid interpretation of the terms
being cannoted‘for the meaning of the '"common heritage" gopf.
cept. Before we accord or recommend a particular'tenmfo%
concept as a precise ﬁeaning of Fhis concept, it will\be N
suggestive to look into the background, origin and meaning and
usage of these terms. It is recommended because a faiéér ‘
view of the baékground of other terms will help us reveal the
possible future mi§interpretations of these‘terms; -and thus.-
might help us avoid conceivable future chaos on terms like

" . / |/
property" and "ownership". -

A4
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‘ - “II :2:ii The Comion Heritgﬁe of Mankind, Social Preperty.and .
; Common Perperty: An Analogy ‘ -

-

- @

The terﬁs~"§ocia1 property"'and'“Social ownership"
\ .
_are frequently used in Soc1a115t literature. They have given

- -~

1 r -
:

w

a spec1f1c meanlng “to these terms, SO .as to avoid their mis-

L“' rnteTpretatlon.. In Soc1allst.theory in general, the owner

[} 4

.. .of the means of production is"

. * 4 ‘.

e society which.means, the prolithrian class. This qwnership is

e state as: the embodiment of

~

o ‘ the foundation of thenpowér of this class which is the pow&r of

‘e > -

<

-

'i_ﬁrf “the state. - However Yugoslav theory of "soc1a1 property or
(S g N -

- e ownershlp" 1s the only one which” brokKe with the general *
166a

s
¢

. {; ’ soc1a115t1c 1nterpretat10n of "SOClal property or ownersh{p"u
» . ¢ ,

L Accordlng to Yugoslav definition soc1a1 property "does ﬁ@;

. belong to anyone but to sgﬁlety in general, [i.e. ] in essedle
. to o one. and “to everyone at the same time. There is no single
~ .'.\_ 4 - /?\ 4
x
ot [state or 1nst1tut10n] that, can clalm that it legally reqﬁgsents

®

¥ Ca the ownérs .of the property Those who work w1th these resources

e .can- beneflt from ‘the results of the use of. these assets.— However,

N . - ¢
*<,~f~‘:' they cah only increase’ theé resource overall ‘and not degrease ’

\)%?\\Q;‘ them..'16 Profe§50r‘DJ§5dJev1c further clarlfles ese con-

£ . e .‘ l . ~
L4 . °,

R cepts and says‘%hat "the ternm SOClal property has a negative

- L
S

- ".f ! meanxng, 1t 1nd1cates the negatiqn of the r1ght tO(QWﬂGTShlp

. r
.uo each énd all It proh;brts the monopoly by power of the -

-
* .

R :means of’ productron and produce of ldbour....Th1s social

.o o4
o chara;ter of propeity itself 1mp11es a. h1gher degree, /pre c

'
i . P

B,
X




(state.” Therefore it is an error, theoretically, to iQentifiy

.of the people or for some form of soci%l ownefship qr.share-

“\holding.

N no}m}and_thus changes the basic meaﬁing_aﬂa concept of the . o

‘assoc1ated w1th the establlshment of prlvate proggrty and *

and the division of productive work. It flrther 1mp11es he e

establlshment of workﬁsself managément active self-determination

\\production in global sense...is a semantic and ambivalent

concept insufficiently/dggined as to its substance/. The term:

K]

soc1al does not mean appertalnlng to soc1ety in t@b sense of ~

a new abstraction that in the existing hlstorlcal circumstagces

[

is vested in a single powerful holder of ownership rights, the

’, » .
- ’ .

state ownerthip with'soc¢ial property. “The social property does

S

¥ . .
not mean collective or group property...the property of

enterprise . .nér is it a synonym for the collective property e

w169
[N Mo

-~
R 4

4 ! 2 .t
Here ,the basic meaning of t%g term. "social'" when °*
4 . . v ° . O
u%ed,with the term pfoperty, itself adds a new sense, a new »

PR

term property. "The word "property" 1oses~the'1ega1 meanﬁng coos
ma%ﬁkalned in relatlon to all forms "of collective property,
including state property Thus "theog&t1tal nd indicative .

N .
c;ar1f1cat10n is- essent1a1 1f the $c1}nce of property and soc1ety

€2

t." 4 ",‘r“ ) , P
' . -‘__/

€
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» ¢ . £ “amp G . -

» 9

is to be gra;dua“lly f.reed.-from f:hz mythology of prlvate pro-

oa» wf

0‘? o -

perty and%fromp‘th‘e dognatlsm of staf'e property and ‘of ,legal- ..

&

€ ©, °
1?170 .& - LA f

property for&ialrsam “ify éaneral o .

[ - % . M
3 [ o, °
e 7 :‘ & hd N . ‘ 4 . »
.
o . oy .
oy ogw

- ”Q%eﬁterm social ‘propeprty ;ts a new hlstor;..cal
.

v

phenomenon It:Kas noa other 1nterpretat10n than .-

K o .l PPS L

,the one. accorded Mgb It hy the Yugoslav s ° soc1a11st phllosophy

4

¢
” e be .3’;;
As the Y‘ugosl,avs agtach a sp.ec1jg'1¢ meanlng t,o thlS term,

3

% ' -3 0 - PO, Lo e - -

whlc-:_//can :me)t be mtérprepd 1°n any other way than the one.

a

s

o e o ¢

- L4

ccorded ‘to. 1“1:’, - th;er;e,ls the least possibility od its .

—— e, 4 .
m

-

S

'\

151nterpretat10n, i te’rmi of Jurlstlc xﬂterpretatlon whlch

5 ..

enerally fol\lcms“aé precedents 1n °c1ar1fy1ng the hldden

“Q- 'A e e . .t
enses in concepts. . .

¢ ﬁ . o . QA . - .
. ' " .
”In‘the term "c.omfrron»property" ‘a group of peop'le or

P . x ©

©

tion of fI‘UItS Common ownershlp is’ th,US an extensron

~

b} . t\ ° M
prlvate property. It is )bas:u:ally the prlvate property of

, ) 'severalrpeople who agree to Au}s}e and. beneflt‘

T~

¢ -
from the shared property, reth 1n1ng the fr%edom to‘gake »therr

o

’ «

'md1V1dua1 shares out. This concept has abundent precedents~ )

“t

t
».op
A

» 0

re

Q «give it a Spec1f1c meaning, 5 referred to above " This

L)
o

erm is unlversal in 1tg or1g1n and is’ readlly traceable« in

‘ :
r1m1t1vé somety Marx whilé emphaslzmg its unrversal origm

n primitive socmty, and replyrng to those whp be}reved :uzs .

.

rigin lay only in 513V19 or Russian tradition, wrote: * . .; :

¥ « . 'y . v o .
» . R . LI . .
. %{ . e N - 2 ‘_. . - y £ ; -~ -

— - e

)

[

.
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"A ridiculous presumption has
.- " “latterly got abroad that common pro-
perty in its primitive form is .
. specifically a Slavonian, or even ex-
clusively Russian form? It is the
primitive .form that we can prove to have
existed amongst Romans, Teutons, and
Celts, and even to this day we find
numerous examples, ruins though they
be, in India. A more exhaustive study
of Asiatic, and especially of Indian forms .
of common property, would show how from - .
the different” forms of primitive common
property, different farms of its dis- :
solution have been developed. Thus4 N P
~for instance, the various original types ,. .
of Roman and Teutonic private property are
deducible from different forms of Indian
common property."171

~

> The very fact that "common property" concept has a

unlversal history of its particular meanlng and use in which
it has been - prov1ded with the classical-legal meaning of tH%

!
term "prpperty", that is, private property which accords to thls

il 72

term '""the right to the po®session, use or disposal of anything,
make it unacceptable for its application as meaning of ° f~>

”com&gg heritage” concept.

¥ [
.

3

7 ¢ ' 5 Ta

e ,Ambassador Pinto,when he said-that “the, common
.herltage of h@nklnd is the common ¥foperty of mankind", perhaps

)&c 3 “ . -« "

had a susp1c1an in his mind thatathls meanlhg might be misused

in future by state partles by way of deriving the right of

173

’ "dlsposal" and "withdrawal” from the ‘common prOperty, which

mlght lead to the. d1v151on of. the.seabed in the long run. And,

Al

":' perhaps, for thlsureason Pinto clar1f1ed tbat resources of the

N ‘ * ) * . . ‘ .
seabed which are common heritage of mankind are to be tonsidered

N - W - .
N . . e”
L4 . - ’
’ . N ‘Q ~ . 9
-

] , &
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as "undLJﬁded and indivisible" whole.174_ To some extent,

certainly, Ambassador Pinto's clarification removes the

¢ - LT .
poss}blility!of the division of the common heritage area.
But the question of the right of dispoals is still not com-

pletely answered by this clarification.

. Pardo objected to any such interpretation which
brings in the element of property or ownership in the '"common
heritage concept". In his view the term '"common heritage of

mankind was carefully phrased so as to avoid the elements of

175

’ r
property or ownershlp, because the term "property" or

"ownersnip” always, in the juristic sense,'carry the right
of -disposal with them. He clarifies that by ""common heritage
of manking" -he means 'the absence of property and .sovereignty"

rights.”6 . , ‘< . ‘
. ) )

a
7]

The fe ar that the usewof terms property or ownershlp

(.

might lead to a complete rlght of use or misuse is, perhaps'“}
justified. This apprehension is further iustifiable, if we
examine the author's deffnition of these terms - "the right to

use or deal with some glven subJect in a manner or to an extent

whlch, though it is’ not unlimited is’ 1nf1n1te."177

’

-

‘The questlon now 1is why the '""'social property'" con-
st .

cept is more readlly 9cceptable and not the "common property"

-

{
as an glte?nate or spev1d1c mean1ng to the "common herltage of

" mankind" concept? Arguably, the "answer is the ""common property"

concept ﬁgs a specific meanlng in precedence \} the forms of
t . .

¥ '

. .

f
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ancienbuniversal usages, according to which the
9
. ; . .. 7 )
management is left to the individual user.I ? -This was

i

possible in an environment of abundance. In an environment of
scarcity and overdeveloped technology, it is not tenable as
the ""commons" is threatened with exhaustion and pollution.

Hence the '"common heritage" concept which implies indivisible

» -~

management is in complete contrast to the ""common- property"
concept as in the lagsm management is left to the indjvidual’

user. Social property concept which is a new phendmenon, and

? <

which has no other precedence of its meaning than the one

¢

given to it by the ., Yugoslav socialist philosophy, reduces
the possibilityjof its misuse by wéy of its misinterpretétion.
The very reason'that it carries a specific and precise notion

the principle of non-ownership coupled with management —
) . ’
qualifies it for applying it to "common heritage" concept as a
! { . - A
synonym. This is because it clarifies the hidden sense of E

e X
“"common heritage" concept..

.
~ -
N
Yoas *
R4 4
»,

II 12 111The "Common Heritage -of Mankind! and “Comﬁon Interest"

The concept of "common 1nterest" was first applled to
. ¢ N
the law of the sea by Professor McDougal He, in empha5121ng -

b R
the exc1u51Ve 1nterests of coastal states and 1nc1us;vg 1nterests L.

ey . )

aof coastal and non-coastal ?tates, wrote: 4 4. Tl ' '.?'/gé
. « ™~ R N oo . 1’;_;
o k h . .o .
It 'is reasonably clear that,all statés, ‘~.ﬁ'- o BT
“ whith borderYupon the oceans have a ‘common - e Sy F

" interest in those iradltlenal EXC1U51V€ , c e L
| - . . '. P , YT , L .{"};',?i'.."‘_:?‘-}

. . .o . e - e

) ’ et RET. '.‘3':‘(_“ e
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: assertions of control .in nearby areas

’ . which permit a state both to protect its

“territorial base and organized .social 1\fe

’ .+ from too easy invasion or attack.from the

,* '+ sea and to take advantage: of any unique prox-

Loimity it may have to ‘the riches of the sea-

bed and marine life. It is no less clear

. that each state, .whether coastal or not, ‘has

“* . an ,interest in the fullest pbssible .agcess,

<. either for itself or for qthers on jits .behalf,
to-all the inclusiveéiuses, ‘of the ocean, such T
as’ navlgatlon fishing, Cabie layjing, and SO '
on, for the richest possible production of.
values.. From this mutual interest of all

. states in all types of uses” it follows’ that

. - . each.state has an interest in an accommodation

* . of such uses, when they.conflict, which will

‘ yield both™"an adequate protection to &x-

clusive claims and yet the greatest possible

access to'inclusive uses. The net total-of

inclusivefuses available for shaTing among

- all states is directly dependent, further?

upon the restriction of exc1u51ve claims to

the minimum reasonably neceSsary to the pro-

tection of common interest,

(,\

- - -~ e
F

‘McDougal while applylng hls concept of ”common 1nterest”

S Kq ’
encompasses all the act1v1t1es 1n the- sea as a whqle But

k“" T

since 1967 after the appl;ﬂatloncgf ”commcazher}£ég_" concept,

ﬁk».. —

the sea was exp11c1tly lelded into seabed~submexg§d land

"¢~—“ -—

and super;acgnt Waters., The‘concept of cgmmpn her&%age was

made applicable f,o’-sea“Be;t only. Altheagh:w of

'"common 1nterest"~%n Lts,liieral sense;zs agylicable‘tw sea-‘

Y 1 =T — - e

bed and.can be used for mterpre}}.at:mn of%&“e “cc:mmon her1tage

2 — =

of manklnd"-conceptv'lt can not be samd te have complgte TE-

- 4

presentat1Ve gxpre551on, i. e., as & synonyﬁ“‘f‘tﬁe—“eemmon

v a
Jq ¢, '
» - -

herltage" concept R ' T

. . % s N D

. [

Perhaps the most rational anaﬁgnnls ﬂuﬂ;the-_c;::;fff‘—‘

-
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s

"common  interest" concept, ‘'like other concepts,l75

had been
accorded a spgcific meaning by using it to exp}ess a partic-

ular set of interests,. i.e[ common inclusive and common *

. 3 -

exclusive inferests Neither of these two expressions is -
synonomous with the "cgmmon herltage of manklnd" concept;
¥ ¢ *

The claim of ‘exclusive interest means the claim of a state in’
&a

adjacent Sea up to certain limits, according to. functional -

zonegs in question. The '"common exclusive interests' are

restrlcted to the benefit of coastal states and thus can not
<+

be said tq have a true universal charac§%% in their application.

3

é

?

Common inclusive interests are different in ﬁé%gre
1 from exclusive interests. In ﬁhfs the seas are open to both
coastal and non-coastal states and this open "access to all
states 1is gu;;anteed with- an 1ntent10n of beneflt to all
mankind - the concept by this acqu%res an.internatlonal
.charaétér. The_toncept’ef "comﬁoh»inciusive interests",
though it theoretically -allows all states to use and enjoy the
resources of the oceans without interference with others,
practicdlly fails taq help- and satisfy the ponf developing
‘couneries who do not possess the.means on their own to use
and enjoy ‘the ‘oceanic resources. This conceet suits the in-
'Qﬁstrialized states, who can easily go and plunder the whole
oceanié wealth, wi%houtdeny resistence or competitioﬁ from
_developiné countries. Further this _concept when applied to

T Ygg;ans, pr0V1des a free pot to all devoid of any systematic B
m____‘___‘__—‘ N
- e management system - a common pot which can only be enJoyed .and

4
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used by technological superior states. Thus though the term
common - 1nc1u51ve interest assures all manklnd of equal
participation rights. in exploitation of resources, fails

N o7

oo N P
. . o 47 .
miserably in,the absence of a common management system to

-

C justify the basic norm of "benefit to all mankind", as en-
. .

- g
visioned through the '"common heritage of mankind" concept.

¢ ’

This e/ﬂéept -holds:: good under the principle of the <
freedom of hlgh seas,- that is, it holds good only in the R
superjacent waters of the high seas but not in the seabed
because the status of the seabed is different from the status of the
superjacent waters. Seabed is not free fortmregﬂaraitse and enjoyment
of its resources to all - it i% for the benefit of all by way
of a system which ensures benefit to all by common management. -
And as ''common interest" cencept is in contrast to common

management system and works on. the principle of '"free access"

s

to all, it benefits only a small part of mankind and mankind
as a whole. Further, seabeﬁ can not be used by anyone unless .
the one in question i@ba tr&e representative of mankind and

has been authorized by manklnd as a whole to use and eXp101t

ta,t

on, behalf of’ manklnd It is here?that the ‘question of JOlnt-
\ ¢ "%

control and management coﬂes in - unless seabed 1s managed

P

and exploited by a system of‘;ornt-management 'and control, »

its resources can' not be made open for shared use. Here shared

', , i-l ®

use.,, which is one of the ObJeCtS of the "common herltage" : .
S, WALER 1

concept means the shared use of the proceeds of exp101tat10n

.~

which is[obtained aften Jolnt control and management “\\\wux

~ L7}
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. At the most the '"common interes;
¢ ‘
to express, in its literal-sense, an elem¢nt of the "common

IT:2:iv Conclusions

’

The '"‘common heritage of
upon the logic of the benefit of a;
very fact that mankind as a whole ;
doctrine is founded on such princ
equitable sharing by way of joint
interpretation in new terms. 4Th,
Mcommon property' and “common ir
'and because those expressions

with them elaborate explanations

do not fit into.the sense of "cdfmon heritage'" principle,

requires adoptior of such connotfations or terms which are best
suitable for its practical dppljcation. : ,
“ . ) [3

* . Perhaps, the correct|lspirit as discussed earlier is

the '"common heritage'" belongs tjp all mankind, it is for the bene-

&

fit of all mankind by way of s red use or enjoyment of its
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expfagted"proceeds. The "shared use'" i3 permissible only, '
after the common heritage has been joiﬁtl& exploited bygg

system of common .-management. It will reduce the possiﬁ;ify

of inapprﬁ%riate appropriation, i.e., it will vent the
misuse of the common wealth of the;&mmmn heritége'of:mankind
by negation of "property'™ or "ownership" rights and common

management system. N ‘

' &

The sense of the concept of social ownership or
property or rather non-ownership is, perhaps, the best to
‘ (:l\\ serve the needs of the '"common heritage" doct;ine: This
’ ' concept, acéording’to Borgese, '"is developing ;11 over éhe
world and of which the 'common hexitage of mankind"doncépt in
the oceans is a first tangible example." She concludes that
the '"concept of common heritage of mankind...is the same thing
as social property.”181
with it a negative value of property rights and a notion of
,Afégmmon management and control by democratic process, where
- this joint body will act as a trustee of mankind of today and

\ \ . A

of generations to cone. \

e

To sum up, the "common heritage" carries
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commonly asserts a competence to apgly ity authorlty to /
- v - v

f : -
i <« > ] -«

.
}
., *
Lot LI § .
P '3




o

- 176 -

all persons in an area or engaged in certain specified
activities, irrespective of the nationality of the
person. Examples may be noted in the claims coastal
states made to centrol over "internal waters'" and
territorial sea". p. 539.

s\‘gy an inclusive claim is meant g -claim to authority over

n area or over specified activities which the claimant
state can, by some accommodation to avoid physical
interference in use, share with another (the category
of authority state A gets, state B can also get). By
such a claim, the clalmant state commonly asserts a
competence to apply its authority only to its own nationals,
conceeds a comparable authority with respect to the area
or activities to other states with respect to their
nationals and demands that other states reciprocally
refrain from the exercis® of authority over its nationals
and their activities in the area. Examples may be noted
in the claims states make to navigation and fishing”on "~
the "high seas". 1Ibid., p. 539. Also see McDougal
and Burke, "The Community Interests In a Narrow
Territorial Sea: Inclusive Verses Exclusive Competence
Over tge Oceans'", 45 Cornell L.Q. (1959 6): p. 171.

¢

{
L 4
L)
v

10. Jerame}Morenoff, World Peace Through Space Law (1967},
pp. 151-57.
Theé two main systems of terminology have been used by
physical scientists to describe thé different regions
of the terristrial atmosphere, they are variations in
both temperature and electrone density with respect to
changes in altitude.

. »

On this basis these termal contrasts atmosphere have been
divided into five gaseous’ layers: -

"1L. The first of these layers, the Troposphere, extehds
upwards from the surface of the earth to approximately
17 kilometers (7 miles). It is a region of convective
disturbances and cloud formations and is characterized by
a steadily decreasing temperature with an increase. in

* altitude....Temperature varies from 15°C to -55°C.

~

. 2. The second layer, the .Stratosphere, represents the
atmospheric region frdm 11 kllometers to, approximately

30 kilometers (7-19 miles).- It .is. oharacterlzed by an
almost constant temperature of -55°C for all altitudes
. “and by the absence of strong turbulence and cloud .
formation. Although the Stratosphere is often treited

. ‘
asanais - g

. as dynamic2lly distinct from the Troposphere It has -
i been r%?arded as a region of essentially similar ‘physical
charat

the gaseous proportions are about the sape
, imr-both regions. .

3y “The third layer, the«Mesoﬁhere, is situated approxi-

¥ L L | Iy i
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5. The fifth 1ayer the Exosphere, consists of the area
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mately between 30 and 80 kllometers (19-50 miles). It
is characterized by an ¥ncrease in termperature with
altitude up ta_about 45 kilometers due to absorption of
solar radiation by ozone, the maintenance of a constant .
temperature -between 45 and 55 kilometers, and a decreasing
temperature in its upper extremity. The representative
temperatures in three regions are -5§5°C, +20°C and -75"C
respectively...Once again apart from ozone and water
vapour- the comp051t10n of the Mesosphere corresponds

to the average for toe- atmosphere.

4. The ‘Fourth layer, the Ionosphere, extends 'from 80
kilometers to approximately 640 kilometers (50-400 miles)
above the surface of the earth. , In this region the

lower atmosphere controlling such as carbondioxide ozone
and specially-water vapour, which by absorptien, ex-
change and radiation of heat, maintain thermodynamic
equ111br1um are lacking. In this region temperature is <
steadlly 1ncre351ng and believed fo be approximately
2,200°C. This.is an/electrlcaIly charged region created
by the bombardment of the sun's ultraviolet radiation
upoh the upper atmosphere.. e Ionosphere. makes possible
all long-distance radio- communacatlon using high frequency
waves since it reflects the‘signals back to earth,
preventing them from being lost in space.

-

beyond the Ionosphere This region is supposedly
characterized by a uniform temperanmre of approximately \
2,200"€. In the Exosphere in which the density of the ’
gaseous atmosphere is even less than in the Ionosphere,.
there are no collisions between randomly moving molecules
unless they happen to return to the lower levels of the
atmosphere or escape into quter space because gravitational

. pull of the earth is not strong enough to hold them.

O
For a’ comprehensive discussion of .the various boundary
proposals and their limitations, see y&res S. McDougal
Harold O. Lasswell, and Ivan A. Vlasi¢, Law and Public-
Order in Space, (1963), pp. 323-349. -

John .C." Hogan, "Legal Terminology for the Upper Regions

of the Atmosphere and fbr the Space Beyond the Atmosphere"
S1 Am. J. Int. L. (1957)y p. 362.

499 U.N.T§S. 205; Art. 1: Geneva Convention oh Continental
Shelf Igsg. ' : . e . ~

11 L.N.T.S. f74, 'No. 297: Convention on Aerial Navigation,
Paris, IS Uctober 1919. o T

>

Séviet Unlon: Air Code, 1935, onted by Kish, suprd i,
p. 40. )

. «
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21.

22.
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United States: Civil Aerdnautics. Act, 1938 fManjorie M.
Whiteman: Digest of International Law, Vol. 9, p. 3107 .

Gonvention on Internatlonal C1v11 Aviation, Artlcle

1 § 2, Chicago, 7 December .1944: 39 Am. J. Int. L. *Ll945),
Suppl p- 111; 16 Q;N-T'S- 795. ‘

516 U.N.T.S. 205: Article 2 of the Geneva Convention

on Territorial Sea reads "The sovereignty of & coastal.
state extends to. the air space over the territorial sea...";
Informal Composite Negotiating’ Text U.N. DOC. A/CONF: QZ/
WP. 10, 15 July 1977, Art. Z. .

Article 2(4) of the Convention on High Seas (45 U.N.T.S.

82) provides for the freedom of aviation above the high
seas: "Freedom of the high seas...compromises...freedom

to fly over the sea". This rule has been reaffirmed

in UNCLOS III, Article 87 of Informal Composite Negotiating
Text (U.N. DOC. A/CONF. 62/ WP. 10, 15 July 1977): 1. ‘'The
high seas are open to all States...Freedom of high seas...
compromises...(b) freedom of over-flight".

Similarly, the international-regime of Antarctica extends
to its superjacent air space. Article IV of the
Antarctic Treéty (See supra n. 7 Antarctic Treaty) says
the provisions of the Treaty shall apply to theg area

*south of 60° South latitude..., but not prejudicing the

regime of the high seds w1th1n that area." Therefore

the air space above Antarctdc land territories and ice
shelves is subject to, the regime of Antarctica. Further
Article VII (4) of the Antarctic Treaty provides for the -

right of .aerial observation above Antarctica: 'Aerial
observation may be carried out at any time over any or
all areas of Antarctica...'" (See, Kish, supra n. 2,

pp. 40-41 for detailed discussion on delimitation of
International Air Space). .

Outer Space Treaty, supra n. 4; .Article 1 § 2 of, the
Convention on International Civil Aviation, supra-n., 17.

Antarctic Treaty, Article 2(4), supra n. 7; Convention
on High Seas, Article VII (4), suEra n. 19; Outer Space
Treaty, Artlcle 1, supra n. 4.

For  U.N. General Assembly Res. No. 2733 (XXV), 16 Dec.
1970 See: Dusan J. Djonovich, Cemp. § ed., United Nations

" Resolutions, Series I, Vol. n13, p- 235 - (Hereafter cited

23,

as U.N. Resolutions).
C. Wilfred Jenks, Space Law (1955), p. 191.

Philip C. Jessup and Howard J. Taubenfeld, Controls for

"Quter Space and the Antarctic Analogy (1959), p. 208.
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See, supra n. lO, Ion?sphere and Exosphere
26 McDougal et al., supra n. 11, p. ,349,»356.
Stanley B. Rosenfield, '"The Need to Distinguish Air
Space from Outer Space" 20 Cqlloquium L. Outer Space
(1978) : P 61.
Peter P.C. Hanappel,f“ﬁefinition of Outer Space and
Auter Space Activities'", 20 Colloquium L. Oyter Space
(1978): p-. 53 at 54.
éee, supra, ‘Chapter I, section II, p. <
Oute} Space Treaty, supra n. 4, Art. 4.
Ibid., Artiecle 1.
\

Ibid., Reticle 2. .
Bin Cheng, "Internationql Law and High Altitude Flig :
Ballons, Rockets and Man-Made Satellites', 6 Int. & Comp.
L.Q. [(1957): p. 487 at 491. . .
Jenks: supra n. 23, pp. 44-45,
MtDougal, &€t al., supra.n. 11,lpp. 227 and 237-238.
Ibid.;p. 151, °* ‘ T
Ibid., Pp. 151 142, '
Outer Space Treaty, supra n. 4:, Art. II and III.

-t <
Ibld., Article XIT. ¢
Kish, supra n. 2, pp. 129-130. ' .
Ibid., p. 131. a
Davi-d'Davies Institute,-Draft Code of Rules on the |
Exploration and Use of Outer Space, Article 3(5), Current
Problems in Space Law, London, 1966 pP- 128'(citéﬁ
Kish, 1ibid., p. 1327—' ' 7 .
Institute of International Law, Brussels Resolution,
Current Problems in Space Law, London 1966, - pp. 133-36",
(cited by Kish, ibid., p. 133) ’ :
Outer Space Treaty, supra n. 4, Art. :XI.
Cf. Kish, supra n. 2, p. 134.
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U.N.G.A.R. No. 217 (III), U.N. DOG. A/810 af 71  (1948),

See U.N. Resolutions, supra n. 22, Series I, Vol.

11,

p. 135; Also see, U.N.G.A.R: No. 2200 (XXI* A), 21
G.A.0.R., Supp. (No. 16) 52; UN. DOC. A/63/6 (1966) for
International Covenant on CiV11‘and Political Rights.

U.N. Resolutions, ibid., Vol. 9; p. .165. .

For detailed discussion on the right to-use the data

and information collected by remote sensing see,

Hamilton DeSaussure, '"Remote Sensing by Satellite:

Future for an International Regime?", jl. Am. J.

What
Int: L.

(1977): p. 707; Also see Toshio Kosuge, "Remote Sensing

" *and International Law', 20 Colloquium L. Outer Space

(1978): p. 316. . , -

Jessup and Taubenfeld, .supra,.n. 24, p. 248-249.

MCDougdl et al., supra-n. 11, pp. 555-556.

Ibih\ b. 661.

£
Bin“~Cheng, "The Extra- Terrlstrlal Application of Inter-
132 at

national Law", 18 Current Legal Probléms (1965):
141-42. ) . .
. ' \ A

-~

A ¢ . ﬁ .
'Tan Brownlie, '"The Maintenance of International Peace and

Security in Outer Spa&e” 40 Brit. Yearbook Int.

pp. 112-13.

*McDougal, et al., supra n. ll,bpp. 154-15¢.

‘Outer Sbgce Tyeaty, supra n. 4, Article T § II.

Gyula Gal; Space Law (1969), p. 200.

'Ibid.,.pp. 200-201.

Jenks, supra, n. 23, pp. 196 and 275.
Mcﬁougal, et al., supra n. 11, p. 779.
Ibid., p.,794. |
iﬁigﬁ,'p. 796 .

L. (1966):

2

E.G. Vassilerskaya,.!'Notions of 'Exploration' and 'Use' of
Natural Resources of Celestial Bodies", 20 Colloquium L.

Quter Space (1978): P 473 at 474.

"Ernst Fasan, "Utlllzatlon of Energyufrom Space - Some
.Legal Questions”; 18 Collpquium L Outer Space (1976)

p. 2. <L . .
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Sebastian Estrade, ""The Utilization 0f Space As a Source
of Energy for the Earth” 18 Colloquium L. Outer Space
(1976): p. 7 at 11. :

Leslie I. Tennen, ”Internati&hal Law and the Use of Outer
Space for the Production-of Solar Power", 20 Coiloquium

+ [} R
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is the formulation promulgation, and appllcatlon of
1dent1f1cat10ns demands, and expectations ‘concerning

the future Lnterpersonal relatlons of the self'". They
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Bulliten, p. 30; gupra n. 78, p..243]. ’

For Soviet attitude see Peter A Toma, '"Soviet Attitude
Towards the Acquisition of Territorial Sovereignty in
the Antarctica', 50 Am. J. Int. L. (1956), p. 611.

86. Chile: Decree December 6, 1940, su f?*n. 78, p. 224; . ’
Robert D. Hayton, "The 'American' Antarctic', 50 Am. J.
Int. L. (1956): p. 583 at 586. B

87. Supra n. 78, p. 220.

88. Supra n. /8, p. 218; Hayten, supra n. 86,.p. 587, Kish, '
supra n. 2, p. 29.

89. Hayon, supra n. 86, p. 586 (quoted by Hayton).

90. I.C.b. Pleadings,¢ Antarctica Cases (United Kinédom V. ‘
Argentina; United Kingdoﬁ v. Chile) 1955, pp. 38, 75.

.

91. I.C.J. Reports, Antarcz4ze Cases (United Kingdom v. Argentina
United. Kingdom v. Chile) 1956, pp. 1353-17.- .

92. Jessup and,.Taubenfeld, supra n. 24, p. 140. ?




",

94,

96,

97,

98,
-, 994
100.

101.
102.

© 103,

2~

N\ .
- 184 -

On the "sector theory" see, M.W. Moutan, "The International
Regime of Pplar Regions', 107 Recueil Des Cours (1962):

p. 238 at 243; J.S. Reeves, "Antarctic Sectors™, 33 Am. J.
Int. L. (1939): pp. 519-521; On 'discovery' see,

C.H.M. Waldock, "Disputed Sovereignty in the Falkland
Islands”, 25 Brlt Yearbook Int. L. (1948) p. 311 at
314; Philip C. Jessup, ”Soverelgnty in Antarctica'',

41 Am J. Int.- L. (1947): 117-119 On "occupatlon” see,
-Daniel, supra n. 8Z, p. 241 at 248; Toma, supra n. 85,

“p. 616. _

—~

On "interest, theory" see, W. Lakhtine, "Rights Over the -
Arctic', 24 Am. J. Int. L. (1930): p. 703; Toma, supra
n. 85, p. 611; Jessup, ibid., p. 117-119; Myres S.
McDougal, '*Law and Power'", 46 Am. J. Int. L. (1952): p
-102 at 109.

Jessup and Taubenfeld, supra n. , p. 141. Quoted from

" the statement of the Secretary of Séate Mr Charles E.

Hughes* [2 U.S. Foreign Relations (1939): 519-520].

Toma, supra n. 85, at 617; However, the United States
have some records’ of the c1a1m of sem1 formal nature,
see, Jessup and Taubenfeld, ibid., pp. 153-154. «
Robert:D. Hayton, '"Polar Problems and International Law",
52-Am. J. Int. L. (1958(P p. 746.

.

Supra n. 78, pp. 244-245. ' >
Toma, supra n. éS,‘p.I620. : -

’

Toma, ibid., p., 624.
U.N.  DOC. A/3118/Add. 2, 17 Oct. 1956.
- " . % , ’ »
U.N. DQC. A/3852, 15 July 1958. .
N R,

"The Hinderstal Times, May 16, .1958.

"The quéstion of participants in the .conference on
Antarctica.engendered considerable-.controversy. While
countries like Soviet Union and Japan.-favoured widest
possible participatiopn, Austra11a'suppartedaa limited
number. ‘The United States, the host cduntry, took the
positiéon that the number of the participants should be
kept to'the minimum of twelve states, for even that
»number may prove difficult in the actual drafting of the
"treaty provisions. Some countries felt that due to her.
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Private property means one s right to utilize,
within legal constraints, one's property and beneflt
from the fruits of this, utlllzatlon.

Communal ownership means that the community,-or
the participative system, its total membership or 1its
legal representatives decide on the utilization of the
property and on the distribution of the fruits.

Communal, ownership is thus an extension of private
property. It is basically the private property of
several people ‘who agree on how to use and benefit

from the shared property, retaining the freedom to take
their individual shates out.

State ownershbp is communal ownership on a larger 14
scale where society is represented by the state the N
wdy the community is represented by elected representatives,
however, members of the community do not have the right

'to.pull out their share - a departure from private pro-

perty. Thus, state ownership, while related to the
private owpership concept, is not an. extension of it.

The-3ocial Ownership concept is a total departure
from any extensiom of private property. Resources which
are social property do not belong to anyone but to society
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that can claim that it legally represents the owners of
the property. Thase "Who work with these resources can
benefit from the results of the use of those assets.
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not decrease them¢ [Supra n. 197, pp. 20-211].
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II1:1:1. 'The Ad Hoc Seabed Committee 1968: Introduction

/

-

The year 1967 was the beginning of the evolution
of the new law of the sea. On August 17, 1967, Arvid
Pardo, Maltese Ambassador to the United Nations,'reques-

ted the inclusion of a new itenm concerning the develop-

ment of the deep ocean floor1 for peaceful purposes. This

was followed by a long and detailed statement2 on November
1, 1967; given before éommittee I of the United Nations.
In this statement Ambassador Pardo progosed thatpth% Gen-
eral Assembly should adopt at that ses;}on a resolution
embodying the following concepts: (i) the deep ocean floor
is the common heritage of mankind and should be used for
peaceful purposes and for the exclusive benefit of manl
kind as a whole; (ii) claims to sovereignty over the ared
should be- frozen until a clear definition of continental
§be1fqhad been‘fdrmulated; and (iii) a body should be es-
tablisﬁed to consider the security, economic anq other

implications of the establishment of an international Tegt
- N

ime, to draft a comprehensive treaty to safeguard the inter-

national character of the area and to provide for the es-

tablishment of an international agency.3

,

13

o The First Committee of the General Assembly held
éiscussions from November 8 to 16 on the abovementioned
—r

issues. The proposal for the establishment of the above-




mentioned body received generg; subport.4 However, the
United States favoured a ”Commi&tee:bn‘the Ocean'" which
would assist the Géneral Assembly in prométing long-
term international coopératiop in marine science.% The
Sovjet Union‘yé:\gf 4he opiq%gp/that the gyééj%én 5f an-
other new United Nations body might duplicate the existing
organizations fér thé reason that the Secretatriat and
other éxistfng iniernational organisations had been deal-
ing with the,prdbiemé of the sea, and advised’'that I1.0.C.
be more effectively ugllised.ﬁ The UNESCO'o§server was

» .

also of negative view towards the establi¥%hment of a body

in the United Nations.7
’ R

-
s

)

‘The December 18, 1967, the UN General Assembly
'unanimously adopted resolution # 2340 (XXII)8 "Examin-
ation of the question of the reservation exclusivgl% for

peaceful purposes of the seabed ... in the interests of

. mankil}d.“8 It:

1. Provided for the establishment of an Ad Hoc Committee
to study the peaceful uses of the seabed and ocean floor

‘beyond‘the limits of national jurisdiction of 35 nations,9

‘and ‘ o

2. Requested the Ad Hoc Seabed Committeé’to_prepare
h \
a study which would include, (i) a survey of the past
and present activities of the Utited Nations, the special-

ised agencies, the International Atomic Energy Agency,

'

/4{

~y .




~and btheB,infergovernhental bodies with regard to’the

seabed- and ocean floor, ahd of existing international

»

agreements,. (ii) an -account of scientific, technical,

N " . ... .
~economic, legal and other aspects of it, ¢(iii) an indic-
s N . <

2

ation regarding practical means to promote international
T . . . .
cooperation in the exploration, conservation and use of

the seabed and the ocean filoor and their resources.

II1T:1:11. The Ad HocLSeaBed Committee 1968: Discussdon

°

of Principles. -

The Ad Hoe Committee held three sessioms. The

%frgt two were held at United Nations Headquarters, the

fi;st from 18-27 March and 'the second from 17 June to

9 Julyli968. The thde’Begsion was held at Rib de Janiero,
Brazil, from 19-30 August P968 At the first session, the
Ad Hoc Committee. establlshed ,two worklng groups of the whole,

-one to deal with the economic and technlcal aspects and

" the other with legal aspects. The Committee retained for —

- . . oL .
itself discussion of the rémaining matters, that is,

&
consideration of the scientific and other aspects of the

[T

item, and an indication regarding practical means to promote

international cooperation in the exploration, conservation
10

1\’

: T
,anll_tise of the ocean floor and the subsoil thereof.

The 'Legal Working Group tried to identify and

- - .
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. list some of the legal problems which arose from the

<1

[ R . 1
subjects studied. They are as follows: '"legal status of

' tﬁe.seaﬁed.aﬁd:the ocean floor, and'the subsoil thereof;

,
a——

¥

reservation of the seabed and ocean.'floor aq@wtﬁe subsoil
¢ v . - .
thereof underlying the high seas ... exclusively for

. peaceful purposes;*use of the resources of the seabed and

ocean and the subsoil thereof- ... in the interest of man-

~ A

t - “ ‘ - . - ’ -
. kind, freedom of scientific- research and exploration of
. N . s N >

the seabed and ocean floor and sdbéoil thereof ... beyond

the limits of present national jurisdiction; the question

-

of reasonable regard to the interests of other states in

their_exércise of the& freedom of the high seas; and the

quéstion of pollution and other hazards.''!

-~
i

"The Legal Working Group which started its dis-
12,

-
2

cussion with the summary of the views-of member states
and a study prepatred by the Secretariat of the legal aspects,
13 soon gealised that several issues were not clearly

defined. Yet there was similarity in the views regarding

\\\\\jie issues involved.

I Legal Status of the Seabed and chan Floor.

. A large number of members, on the issue of the

-

legal status of the seabed and ocean floor, agreed that
 the area beyond the limits of national jurisdiCtion was

shgcepgible of appropriation and that states could not

1

'
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exercise sovereignty over such an-area Some members

[
were of the view that there was a distinction between

‘non-appropriation. of the seabed .and ecean-floor and the
exploitation of tpésg areas and that such exploitation

would not serve as a basis for claims to sovereignty.

-
’

Reference was also made’ to the concept of res nullius

and res communis and some expressed the view that the

concept of res communis might be appfAicable, wﬁereas others

4 .

. Cap e
were of the view that neither concept would be helpfu?

“\i _in. this context.l? In.another view it was emphasised that

-—

~__ the seabed and ocean floor beyond the gimits of presgng

national jurisdiction should be regarded as having spetial

s

legdl status as  the commbn.heritage of mankind. A num-

.

ber of members were of the view that states' natiocnals

- should conduct their activities in the area in accordance

~

with the principles of international law, including the

, Charter of the United Nations.-15

Further, it was generally felt that many prgblehs
related to the seabgd and oéegﬁ floor were not adequately
dealt with 1 he existing inpprnatioﬁal law and it was
also felt that legal principles on the activities of states
in the exploration and hse of ‘'the area should be developed
in the interests of mankind as a whole. Some delegates
also felt that an international regime should be.established

under the auspices of the United Nations.16 '
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II Reservation of Seabed and Qcean Floor for Peaceful

Purgoses.
i

Another legal issué identified was the reservat-
ion of fhe seabed’and the ocean floor and subsoil thereof,
beyond the limits of present national jurisdiction , ex-
clusivégy for peaceful purposes.' A very large number of
members were of the opinion that the area should be
reserved exclusively for peaceful purposes in the interest
of international peace and security, the promotion of
international cooperation and understanding, and in order
to ensure the orderly &defbpmghf of a regime for this area.
Fu;ther, in the debates it was suggested that all states
may use the area beyond the limits of the territorial
waters, for peaceful purposes.17 With this another asser-
tion was that the area beyond the present national juris-
diction should not be used by any state or states for
aﬁy military purposes whatsoever.L8 There was also sup-

port for the view that weapons of mass destruction

- »
should not be placed on the seabed or ocean floor or the

subsoil thereof beyond the limits of present national

jurisdiction.t®

The suggestion-was made that.the "zé_ﬂgg Comm;
ittee should recommend the adoption by.the General Assembly
of a declaration stating that the exploration and use of
the seabed and ocean %loof and the subsoil yhereof, beyond

the limits of present national jurisdiction, ... shall

.
i N
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[

. 33;:
_be used exclusively for peaceful purposes, for the

benefit of all countries, particularly the developing

. . ‘countries.20 There was also a suggestion that Eighteen-

Nation Disarmament Committee (hereafter referred to as EN
< , .

»

DC) should take up the question of arms limitation on the
téeabed and ocean floor and subsoil thereof to prevent the

user of "this new environment for the emplaceqent of

v

'weapons of mass destruétion.21 Another suggestion was

to request the ENDC to treat it as a matter of urgency,22

-

whereas other members were opposed to the consideration

of this subject by the ENDC and suggested that it should

remain on the Agenda of the General Assembly.23 So,

——

-

although the issue was recognised, there were different

views on the question of how and in what manner it could

' 5 be accepted and implement”éd.,24

PN

-

IIT Use of the Ocean Floor in the Interests of Mankind.

States were in agreement that the use of the

resources of the seabed and ocean floor should be in

the interests of mankind,25 but ‘they suggested that the

question of how these interests could be best served

26

needs further study. Some members expressed the view

that there could be Qg;gpaceful or national exploitation

of the natural resources unless there was exploitation
,% 1in the.interests of all mankind. It was also suggested

R that the onl?"possibilitx»which appeared to have no serious’

,

~
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drawbacks was an intefﬁatioﬂal solution to the problem.

-

They further said that such a solution must be equit-

-

able, feasible and acceptable and promote orderly, peace-

ful and efficient exploitation. Simultaneously some mem-

-

bers expressed the view.that there should be a declarat-
ion to the effect that such areas should be exploited
for the common benefit and administered and controlled

by a competent body.27 .

¢ ¢

'Eurther, the view was expressed that there was
no rule in existing international law prohib}ting any
one from exploiting the ocean floor. ‘With respect to
freedom of exploitation and non-discrimination, the
view was expressed that a fair application‘of these
principles would require taking into account the special

needs of developing coun‘crieé’.‘28 A suggestiod was made

" that the special rights and interests of coastal states

regarding the conservation and exploration of those

resources should be taken into account. Several dele-

s . ¥ .

gations emphasised that the interests of landlocked coun-

tries in participating hx‘ﬁmsexploration and exploitation
of the sea-bed and the ocean floor beyond the limits of

present natiopal jurisdiction should be safeguardgd.29

IV Freedom of Scientific Research.

On the issue of the '"'freedom 0f scientific

7

-

b
e e s
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research and exploration of the ocean floor beyond the

il

limits of present national jtGrisdiction', some members

<

emphasised the view that there should be freedom of x4
scientific research and explgration.so On this the view

was expressed that the results of such exploration and
activities should be made avzilable to all countries without
discrimination and that international scientifig co-
operation should be promoted; France pointed out the

. . . . . 3
distinction between exploration and pure science.

Some members expressed the view that scientific exploration
5

"

\
should not serve as a basis for claims to exploitation.

Reference "was also made to the utility of the proposal

for a '"Decade of Ocean Explorat_ion”.32

z

V Reasonable Regard for Other States Carrying Out speabed

Activities.

Fifth, several members were of the view that any activ-

ity on the seabed and ocean floor and the subsoil thereof,
' s
beyond the limits of present national jurisdiction, should

be carried out with reasonable regard to the interests of
other states in their exercisé of the freedom of*}he high
(feas, as recognised by the provisions and practice of

Coft v >

the law of the sea. An express reference was made to

Article 2 of the Convention on the High.S_eas.33
t 1
’ 5;} ﬂ”syl
.‘r ‘ 5 :
T a 3‘;;. B
X, Y a
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Concérn was also expressed about thé question
of the resources of the high seas. The view was advanced
by some delegations that it hight be reasonable, in
exceptional cases, to grant coastal states some special
rights for Fhe conservation aﬁd ;egulation of the fisher-
ies of the coastal. areas, thus safeguarding the means of
livelihood of such nations from the éffects of commercial

exploitation.34

fI Pollution.

On p611ution, members stated that activities con-
cerning the exploitgtion of the resources of the area should
‘be carried 6ut in accordance with the rules and regulations
concerning the‘prevent%on 8} pollution, radiorac;ive(con-

tamination and conservation of the living resources of

-

35

the .sea. The. view was expressed that, in a future

international legal regime, ?rovision would have to
. . \

!

be made concerﬁing resbonsibility and liability for

damage.:”6 . L//;QN

.

III:1:iii° Conclusion

. /
Several countries supported the formulation of

a declaration of legal principles, and no country raised
any objection. India with the support of the developing

.g . ”1
countries presented its draft declaration of legal prin-

~

La

-
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ciple337 and simultaneously the United States, with

the understanding of "Western Europe and Others" submitted

a draft resolution containing statement of principle.38

There was no time to discuss these two draft proposals.

However, these two drafts constituted the basis for

further discussions. The third Law of the Sea Conference

was ‘proposed by LiBya and Iceland.sg

[11:2:1 The Permanent Seabed Commjittee 1969: Introduction.

-

A Belgian propesal submitted on 23 October with’

the support of 29 member nations40 suggested in United
Nations General Assembly that a permanpnt_committéé'be
established. This proposal was later supported by many

more members and finally on Novembef 11, 1968, was a

41

66-nation proposal. Pursuant to this and with the

addition of the Repdrf of the Ad Hoc Seabed Committee,42

the General Assembly adopted Resolution #Z2467A (XXVIIf)°

on December 21, 1968, by llé-O with 7 abstentions.43

This resoluti?:/;aﬁ;erned the establishment of a Committee

-

on the Peaceful Uses of the Seabed and Ocean Floor Beyond

the Limits of Natiohal Jurisdiction. Thus the Seabed
Aompittee, established pursuant to this resolution, was

composed of the 42 member states.44

This resolution instructed the committee: (i)

—— e —
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)
to study the elaboration of the legal principles which

”

.would, promote international cooperation in the exploréf-
ion and use of the deep ocean floor and to ensure the
exploitation of their resources for the benefit of man-
kind?.(ii) to study the ways and means of promotiqg fhe
exploitation and use of resources of tﬂis area, t;iing
into account the foreseeable dezilopment of tecﬁnology
and the economic implications of such exploita%ion; (iii)
to prevent marine pollution; (iv) to study the question
oﬁ reservation exclusively for peaceful purposes of the

seabed and ocean floor.45

III:2:11. The Permanent Seabed Committee 1969: Discussion

of Principles.

The Seabed C%mmittee held three sessions ‘at
United Nations Headquarters in New York on February 6-7,
March 10-28, and {;ugust 11-29, 1969. Several draft pro-
posals were submitted at the first‘session, though
there were no basic differences among the vaz}ous draft
proposéls: It was extremely difficult, howeéer,-to effect
a compromise among them. The Chairman of the Comﬂittee,
therefore, having held several informal discussions during
the first session and ia%er in February, submitted his

k. 46

own proposal on the organisation of wor According te

this, the Legal Subcommittee was to study the elaboration

’

i ’
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of legal principles in the‘COn;ext of appropriate prov-.
isions of Resoiutiéﬁ>2467A (XXIIIjz 'A' (i) legal status
of the hrea; (ii) applicabili%y of international law,
including the U& Charter, (iii) the reservation of the
%rea exclusively for peacefulzpu}poses, (iv) use of Ehe
resources for the b?hefit of mankind as a whole, irres-
pective of the geographical location of States, taking
fnto«accountﬁthe special interests and needs of developing
countries, (v) freedom of scientific research and explor-
ation, (vi) reasonable regard to the interests of other
.states, (vii) qué§tions of éollution and other hazards,
and obligations and liability of states involved with
explop?tion, 356 and exploitation, (viii) other questions.
'B! F;rther, phe Economic and Technical Subcommittee apart
from economic énd technical aspects was entrusted with

the task of studying the report of the Sgcretary Géneral
on the ﬁhestioq of establishing in due time appropria}e
internat%onal machinery for the promotion of the exélor-
ation ;nd exploitdtion of the resources of the seabeq
and‘the ocean floor beyoﬁd the limits of national juris-
diction and the use of these resources in the interest,

of mankind.48

A. International Regime

© 4

Thus the issue over legal principles which orig-

-

inated in the two drafts of principles.from the group of

'Western Europe and Others' and from the group of devel-

4
<

47
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. oping countries submitted in the previous year, was dis-

cussed in the Legal Subcommittee in the second session.
- A

After general debates in the subcommittee during the
second session, an Informal Drafting Group49 was formed

° a
for consultations and drafting legal principles, which
) "
mets in June-July, 1969, to drafit its reportnso This

*

report was the basis of-further discussions im the third
. i ¥
session of the Legal Subcommittee of legal ﬁ%inciples

identified earlier. The discussion on the principles was

as follows.

. PR .
“

'L. Legal Status of the Seabed and Ocean Floor.

Tﬁére was agreement that the/deep ocean floor
should not be subject to national appropriation and that
ﬁb|stéte shall exercise or claim soVereignty or sover-
.eign rights. Some delegates were of the view that this
was not s@fficiently comprehensive and they suggested
tﬁat.afte% sovereign rights, t words '"'or jurisdiction,
or- grant ex®lusive yights” should be added. Some states
‘suggeSte& that the seabed and ‘ocean and the subsoil th?re-
of beyond tﬁé liﬁits of natiqnal junfédiction are the
common‘herifage offmankiﬁd. Others believed that this
concept should not be included in the declaration as it

.was qontrarf to eiiéting norﬁ; and principlés of internat-

.ional, law. It wds also stated that it.was devoid of

l%ga; content and that its discussion was not practically

.

- L RN
s - .

&
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useful. Another view was that it was also open to
various intéfpretatiqgs and that it could not be)under-
stood until iqi implications were spelled out. But
simultaneously it was algo pointed out fhat, beforé
their adoption, all Iegél concepts are devoid of legal
content and that therefoée tha; argument was irrelevant.
Proponents of this concept‘he}d that the concept of
""common heritage of mankind'" implded an international
machinery for the regulation and management of the

area and its resources.,s1

There was also no agreement
as to the inclusion in the draft of a’sthtement that
no-one may acéuire property rights over any part of
the area by use, occupation or any other means. THe

overall concept of 'common heritage of mankind" was

widely supported, but not acceptable to all. -

hd -

It was, however, pointed out “that acceptance
of the non-approggégtioﬁ principle would be of no practical
vdlue if it were linked withy an unqualifiéﬁ concept Of
freedom of exploration and exploitation,.since it. would
only benefit thef;ery few-countries which have the capacity
to exploit the seabed resources, withggt due compensation
to the international communit; as a whole and developing -
cdunt}ies in particular. . ) .
{ P’

*e

~
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.

2. Applicability of International Law, Including the

t

Unitediﬁgﬁions Charter. . : >

' Some delegates emphasised that international
law, including the Charter of the United Nakions, is
applicable to t@e acg}vities of states on the seabed.

It was also stated that international law by its scope

was considerably broader than concrete norms applicable

»

to the regulation of activities of states. in any individ- -

ual area. There was, however, no Egreement as to the
extent to which the rules of existing international law
sHould be applied, nor as‘to whether any rules of exis-
ting international law apply to economic activities

in the exploration and exploitation of the area.

<

. -~ \_/

»

The Informal Drafting Group after considering
the various formulations and elements contained in them
finally came out with the following formulation:

All activities in this area shall
be carried out in accordance with
international law, including the ‘
Charter of the United Nations, and
the principles of this declaration
as well as the legal principles and
norms to be internationally agreed
upon for the exploration, use and
exploitation of the arega.

© .53 ’

The discussion centred upon this formulation.

While some delegations expressed their readiness to

»
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4

.

accept this formulation, other delegations doubted its

adequacy. Some of the delegations who doubted argued.thét

a distinction should be. drawn between the norms applic-

ahle to.the area and those applicable to the activities

tpdertaken in ‘the area.54

-

A}

3. Reservation Exclusively for Peaceful Purposes.

‘ AvCOmmon denominator emerged to the extent that

an acceptable declaration would contain the idea that

'""the seabed and ocean floor shall be reserved exclusively

.

for peaceful purposes." There was, however, no agreement
3 V4
gn/the nature of the geographlc limits of application

or to the scope of the "prohibition of activities. IEE
p¢

o>

Y

v

4, Use of the Resources for the Benefit of Mankind as a

A

Whole, Irrespective of the Geographical Location of States,

Taking Into Account the Sp®cial Interests and Needs of

Developing Countries.

The view was emphasised by certain countries

that the Committee had been entrusted with the task of
N b3

studying the establishment of an internﬁngnal legal

regime for the seabed beyond the limits of national o

LA

jurisdiction, wand that task implied in itself the usé and

- s =¥ . . . .
exploitation of the area by all, without discrimination.

Thus an argument seemed to have emerged on the 'need for

the establishment of a regime" as well as on the ''use of

2
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. the resources for the benefit of mankind taking into

?

account the special interests and needs of the develop-

ing countries.'" The qualification of the regime re-

Tmained to be agreed upon as well as the scope of its app-

"licability. It was agteed that the regime should be

legally binding. ~Whether the regime should apply to

area or only to resources was a matter left for future

settlement.

7

ﬁﬁt was widely acknowledgsithat &.balanéed and

+

coherent declaration of p$&nc1p1es should recognise

that landlocked states ought ‘to be placed on an equal

footing with coastal states. A view was also expressed

¢

that the exploration,. use and exploitation of the seabed
b .

should not, endanger the legitimate interests of coastal
————? '
states, particularly of developing countries whch‘do

not dispose of adequate means to protect these interests.s6

§. Freedom of Scientific Research and '‘Exploratinn.
he principle of scientific research was accep-

table in general. The suggesfion that the freedom of -

-

sc1ent1f1c research in this area should be assured to all

+

without dlscrlmlnatlon and that states shou}ld promote

~

1nternat10na1 cooperation in the conduct of scientific -

Loy

' research and that there should be no interference with
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such research carried out with the intention of open
publication, was able to command agreement, but on the
uﬁderstanding that it would be required to distinguish
between scientific research and commercial exploitation.
One of the formulations suggested that an element, ''making
the results of research available' was also necessary.

No agreement was reached on the possible obligations

regarding communication of results, and pridr communic-

el

5

ation.of research programmes. There was, also, no agree- _ ™7
mght that such research should not betth; basis for claims

in future exploration. On this issue, some delegations

pointed out that the principle of the freedom fo scien-

tific research does not itself give the exclusive right

of economic exploitation of the resources of the area

-
o

or provide basis for freedom of economic exploration or
exploitation. There was a suggestion regarding strength-

ening the research capability of developing countries, but

the issue was left for further consideration.57

]
'y

~

6. Reasonable Regard for the Interests of States in their

Exercise of Freedom of the High Seas.

There were twoimain elements in the different
formulations presented before the Informal Drafting G;oup,
" namely: (i) reasonable regard for the interests of all
States; (iiz non-infringément of the freedoms of the

high seas, and no unjustifiable interference with the exer-

& )




* cise of such freedomé. These were mentioned in connec-
tion with Article 6 of the Geneva Convention on Fishing
#nd Conservation of Living Resources of the High Seas.58

These elements received the general support of the dele-
gqtés, alphough some of them stated that a closer consid-
eration qf the elements was necessary before legal prin-
ciples wexe formulated. Further, -there was general

§7% acceptan@g qf the necessity for ghé "adoption of app-

ropriate safeguards against the dangers of pollution."

-

: 7. Questions of Pollution and Other Hazards, and Ob-

ligations and Liability of States in the Exploration,

Use and Exploitation...

The main discussion was on the issue of .damage
. . o

. caused by activiﬁies in the ‘area, underfakén without,
f& yp:., a [
E . =

Ak appropriate safe guards which should entail liability. On
this the view was expressed that the complex nature of
the issue requires considerable study. Suggestions were
made that, pending the elaboration of a precise or detail-
ed*provision, the principle of liability for damage be ”
formulated in géneral terms. Other delegations suggested )
that since démages caused by activities in the area

could not only affect the property of the operator or
other individuals but also thé common interest of mankind,
as well as the economy of the nearest coastal state., due

consideration should be given to the question of criminal

A
~
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responsibility for damages‘caused by such activities.
Another important factor was the '"'right of coastal states
to take approgriate measures to protect their shores anq
coastal waters against boflution which will occur outside
their national jurisdiction.' Some delegations expressed
the possibility that the measures taken by the coastal
state may result in the exercise of jurishiction in an

v

area beyond the limit of national jurisdiction and violate

L3

the principles of the frg%ﬁjj of the high seas. Other °*

delegations were of the view that such an element 1is
necessary to combat and control pollution that has occurred
in the marine environment, whereas others still were of

the view that such measures would not constitute a viol-
ation of the principles of_the high seas. These issues

were, however, left unresolved.59

8. Other Questions.

A reference was mgde to a proposed principle
that' 'there is an area of the seabed and ocean floor
and subsoil thereof, whiqhnlies beyond the 1limits of
national jurisdiction." It was pointed out that this
proposed principle appeared to have general support and
that being a far-reaching proposal it should Be recorded
as being agreed. On this the view was expressed that

it was not necessary to state in a declaration of prin-

-




&,
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ciples a fact which has obvioﬁély»been accepted, since

the Committee was stuaying the elaboratidn.df legal

priﬁciples precisely for that area. State Tesponsibility

and boundary 3ettlement were also discussed but left
60 )

for further discussion. !

~

B. Study for the Establishment of an International

L]

Machinery for the Promotion of the Exploration and

3

Exploitation of the Resources of the' Area.

The issue of internatiqnal-machinéfy, which
originated on the basis of the joint proposal of the
developing countries in 1968 was édopted by the United
Nations General Assembly in Resolution #2467C (XXIII)
of December 21, 1568. The Secretary General was req-
uested by way of this resolution to undertake:§‘§deyg
on the establishment of appropriate internatiggg;
machinery for Fhe promotion of exploration and resources

in the interest of mankind. The Secretary-General in

response to this submitted, his Report to the Subcemmittee

in June 1969.°1

ttee by the Committee Chairman. Howeve}, the Legal Sub-
committee, which was busy discussing legal principles,

did not have sufficient time to discuss the matter of

international machinery. Then, the Economic and Technical

Subcommittee took over disctssion of the legal aspects

of the international machinery.

This was referred fo the Legal Subcommi-

A
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“The Repoﬁt of the Secretary on Machinery sugg-

ested several possibiligies on powers and functions of
N = L
: ‘ - . . ’ -
the international machinery, such as: (i) registration,
oo . . .
' %

(ii) granting letters of authorization or Ilicensing,

(iii) operation by an international organisation; and
3 » 62
(iv) resolution or settlement of the conflicts. In the
L. ¢ P N

Third Session the Economic aﬁg Technical Subcommittee

tookfup thé general problems of international machinery,-

IS

including economic and technical aspects. Since the

A

o

report of the Secrétary—General had been prepared only

recepfly, most delegations, with the exception of the

United States, were not ready to express definitive views.

Thus the discussion focussed on whether the machinery

1

would constitute a '"registry ofﬁipe' where the claim§

for exploitation would merely be fecorded, or .4 more
powerful "licensing agency'". The nations of '"Western
Europe and Others' were busy in the study of the report.
The United States took a more positive'attitude, pointing
out that the difference betééen "registry office' and

"licensing agency' was not so great as generally consid-

ered.

III1:2:iii. Conclusion.

¢
a ¢ [l

-

Few states supported the exploitation by

LR
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an 1nternat10nal organlsatlon 1tself It seems that b
e Uhlte& States was very reluctant to give' broad
lec{;etlonary powers 1irr. grantlng chenses to 11cense-"

issuing organs because of its fear that exploitation

by its own enterprises would be seriously restricted by .

-
4 »

an international organisation, in which the developing'
4 s
nations could inevitably have a great pajority, whereas
the developing states supported the view that international

machinery should be a IMcensing organ competent to

grant or refuse licences.

I11:3:1. The Seabed Committee 1970: Introduction.

.

The General Assembly of the United Nations
ih 1969 passed four resolutions-ep the basis of the
Seabed Committee Report and their discussion iﬁ the
First Committée of the United Nation;. Before disduss-
ing the debates of the Seabed Committee of 1970 it is
necessary to understand theldeliberations of the General
Assembly of the 24th Session and the develoéments and’

64 Malta submitted

\
a draft resolution on 31st October, asserting that

discussion of the First Committeg.

customary international law on the definition of the con-
tinental shelf was inconclusive and since it was necess-
ary to preserve the deep ocean floor from encroachment

inconsistent with the common interest of mankind, the




~

Secretary General would be requested to ascertain the

~

views of member states on the desirability of convening
" a Conference particulargy for the purpose of arriving

\ 3 )
at clear, precise and internationally acceptable defin-

65,

ition of the area of the deep ocean floor," thus

adding a new dimension to thé seabed issue. Several
amendments were proposed,66 and finally it was adopted
by the General Assembly by 65 votes to 42, with 30

abstentions67 in the Plenary Meeting on 15 December.

¥

This resolution added the issue of desirability of

convening¢a c¢onference on the law of the sea to review

\
particularly the regimes of the high seas, the contin-

.

ental shelf, the territorial sea and contiguous zone,
fishing,conservation of the living resources of the
high seas, in order to clarify the definition of the .

areakof the seabed and ocean floor béyond the limits of

L]

national jurisdiction.

Another resolution68 concerning the further
continuation of the work of the Seabed Comm%f%ée was
;Hopted at the Plenarw Meeting 109-0, Qitb'oné abstention.
This directed the Seabed Committee "to exﬁedite its Wwork
of preparing comprehensive and balanced legal principles
for submission at the next session of the General Assem-

bly. A joint draft declaration of 48 nations,63 Te-

+
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9
questing the Secretary General to conduct studies

concerning the international machinery, was adopted at

70

the Plenary Meeting, 100 0, with 11 abstentions. The

last of the series, and most important of these, was

a resolution concerning a moratorium on exploitation of
the ocean floor. This was an outcome of several draft
proposals71 requesting all states- to refrain from ex-
ploration and exploitangn of the ocean floor of the

area pending the establishment of an international

regime. This résolution72 was adopted 62-28 with 28
73 -

abstentions.

II1:3:11. The Seabed Committee 1970 : Discussion of

Principles.

EE t,

The Seabed Committee in 1970 held two sessions

at New York from 2-26 March and a% Geneva 3-28 August.
The ;;gal Subcommittee began its work with the consider-
ation of legal pfrinciples on the basis of the anthesis74
prepared by the Legal Subcommittee in 1969. Ceylon,.
with other na;ions, placgﬁ a 15-natioq75 proposal

on legal principles. Being aﬁfgiq thatfthis 15-nation
proposal, the oﬁly formal proposal, would distort the
meetings, and in orgkr to provide a balancé,’NorQéy

6

submitted a_counter-proposa17 on 24th March, but, these

two draft proposals were not the subject of extensive

«
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discussion. Norway later revised its draft proposal.7'7

-

A. International Regime

On the suggestion of the Chairman of the Legal
Subcommittee, an Informal Working Group was established.
No progress %as made in formal and informal meetings on
1egai'princip1es, at the time that the Inggrmal Working
- Group was attempting to prepare its own(draft on legal
principles. Thus as there was no progress, the Chairman
of the Subcommittee submitted a letter to the Chairman

of the Seabed Committee,78

informing him of this fact..
On the other hand, the Informal Working Group, with
Bodawi as repporteur, completed its task the same day

and reported directly to the main Committee.

The Legal Subcommittee held seweral informal
consultations before the second session. On th%s'a
view was expressed by a number of delegatioﬁs that the
procedures of informal consultations adopted by tﬁe
" Subcommittee were not conducive to progress. This view
was expressed by nonparticipants. On the other hand,
the vﬁew was expressed by some other delegations that
*the informal procedure had in fact succeeded in enlarg-
ing the area of agreement. Thus in this confused state

of uncertainty a proposal was made that informal compul -

tations shéuld be held during the twenty-fifth session
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of the General Assembly, to be followed by formal

meeting of the Committee to consider and adopt a draft

declaration of principles, for submission to the

General Assembly. h

-~ »

A text was finally prepared.by the Chairman
of the Seabed Committee on a drafi declaration of

principles.79. This text did not represent the consen-

sus of the Seabed Committee as such, but was the product

of the Chairman's'diligent efforts. This was followed

by Malta, who ihtroduced a 36-nation pn.oposal,80 '

later joined by a further 10 nations. This draft

kN

§EClaration was intended~to incorporate the draft
\

-declaratipn of principles expressed in the letter of

the Chairman of the Seaqu Committeé. The draft res-

olution was adoptea in Plenary Meeting, 108-0, wWith

RN

. 14 abstentions,gl‘thué for the first time establishing
' v prlnogples for the deep ocean floor.82 The: principles
Wt “mf
scan be%ﬁummarlsed as: o .

!

"+ "The seabed and ocean floor, and_the subsoil
‘*é . thereof; beyond the limits of national

#. = Jjurisdiction, as well as the resources bf the
area, are. the Common heritage of mankind.

. The area shall not be subject to approprlation

N by any means by states or persons and no
state shall glaim or exercise sovereignty or
sovereign rights' over any part-thereof. And

»  that an international regime shall be*estab:
lished to govern and rqgulate the area.

~ 83

. 4

) ” . 'Q’
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B. lnterhational'MachinerV

~
A report was submitted by-the Secretary General,

pursu%nt to the General Assembly Resolution to the

Seabed Committee, en%itled'Study on International

Machinefz.84 The report had three parté: Part I,

Views Expressed by Member States-on Internatfonal
Ma&hinery; Part Ii, Various Types of International
Machinery; and Part.III, Intérnational Machinery Hav}ng.
Jurisdiction over the Peaceful uses of .the Seabed and

the Ocean Floor, and the Subsoil Thereof,. béyoﬁd the

i

Limits of National Jurisdiction, iﬁcluding the Power
to Regulate, Coordinate, Supervise and Control All

Activities relating to the Exploration and Exploitation

o

of their Resources. In addition to. this, working-ﬁﬁpers

were presented by the United(States,85 United Kingdom86

87

and France. The main Committee hetd discussions on

S

the machiﬁery sfructure, with reference to the three
working papers,_but with main concentration on the

4 .

Secretary General's. Study. ~-

- The Study On International Machinery, 4n

- "Part III, suggested four types of machinery: (a)

(3

.

international machinery for exchange of information
and preparation of studies; (b) international machinery
. v

with intermediate powers; (c) international machinery
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. . . .
rfor registration and licensing, and (d) international
machinery having comprehensive powers.

All four-types of machinery were considered
and for the first type it was iuggested that, although
international machinery for exchange of information

/
and preparation of studies did represent an essential

stage gf development, such arrangements would not

be adequate since they would not provide prac;ical
organisation or effective administration of the area

beyond the 1limits of national jurisdiction. It was -
further p#inted out that such functions were either‘already

being performed or would be one of the functions of

the international machinery.

The second type of machinery suggested, with
.intermédiate powers, was also réga;ded as inddequate
by various delegations. It was said that the tasks
to be perforyed by such machiﬂery copld be carried~obut
by exiéting bodies and an inte¢rmediate orghnisatign or
a meére regi§fration body with limited scope and compet-

ence would not only be unacceptable to most states but

,would not reflect the basic concepf:th%t the area and

Al

its resources were the common heritage of mankind. K

Some nations expressed support’?of the es-

)

4
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P

tablishment of international machinery competent to

»

issue licences anz/}o collect royalties and fees, and

used the committee to cogﬁenﬁrate on such type of

. N .
machinery. Differing views wére expressed in thys

context. Various delegations. were of the view- that

this shquld be only one of the possible functions of

the machlnery w1th comprehensive powers.

o
>
-’

compre

ke d

The report on the international machinery having
JLnsive powers was prepared in the light of
the fact that Resolution # 2574C (XXIV) was adopted

with the strong support of the developing countries, with

Y

P
a specific request for a machinery having comprehensive
powers. According to this report, nature of functions

and powers of international machinery can be summed up
L]

b4

as follows: (a) relating to the exploration and expl-

-

r g

™~ oitation of*“resources; (b) concerning peaceful uses of

9}" . -

the seabed ether than the exploration and exploitation
of resources; (c) concerning standards which would apply

to all peaceful uses .58
N {
0

-

‘ First, the func%ions of the international mach-
inery relatiné to the exﬁloration and exploitgtion of
resources were described as: licen;ing, direct exploit-
ation, the sale of price,fluctuatibns, collection of

fees and royalties, and training programmes. All mineral
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resources except minerals in solution in sea water were
included. In the discussion questions were raised on
the type of entities which would be allowed to partic-
ipate in ihe mineral exploration. ngeral suggestions,
such as 1icé%ces to'states, to states engaged in joint
enterprises, to ipternatfgnal,state or privaterenter-
prises, or to individuals, came in. Further, various
\Eypes of operating rights were suggested, such as for
scientific research and other activities. Various

~ ¢ .

procedures for granting licences were also seen and

discussed, such as, on a firsg(come-first-served basis,

the drawing of lots, grants on the basis of the merits
of the applicants, and gompetitive bidding. For the
direct exglbitation, it was'suggested'that machinerys
might arrange for other bodies to pérform this oper-
atioh on its behalf b& a system of service contracts,
or by way of joint ventures, with them. On the issue of

e ——

the role of machinery on price fluctuations, the Re-

-
port expected machinery to play, a positive role.89

s

1]

Second, the issue of peaceful use of the sijped

other than exploration and exploitation af resources
was noted. The view was expressed that international
machinery might include among its activi{;;s respon-

; /
siBility for 1éying, maintenance and protection of

submarine cables and pipelines. It was indicated that =

D<3

e

N
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the scientific research might be placed under the
jurisdiction of the machinery, so that it would become
dependent on the machidnery for observance of various
conditions such as prior communication of research
programmes and publication of scientific data and

results.90

Last, on the issue of standards which would
apply to all peaceful uses, the following were suggested:
prevention of pollution, protection of living resour-
ces,&;afety of life, 6 and property, conflicting uses of
seabed and superjacent waters, and liability. The
issue of liability, bqgng complex, was only discussed
under a few heads in general terms, and their possible
solutions insofar as the international machinery was
concerned was mentioned. A suggestion was made that
the machinery might be empowered to determine the
quantum of compensation to be paid }n the event that

-

one operator caused or received damages as a-result

of the activities of an other.91

[II:3:iii. Conclusion.

-

A Resolutlon #2750C (XXV) on enlarging the

membership of the Seabed Commlttee and the convening




- - 225 -

L4

of the Third Conference on the Law of the Sea was
adopted by the General Assembly 109-7, with 6

92

abstentions. " This resolution was originally init-

iated’in an American-Dominican proposalgsfwhich was
later followed and amended by several other proposals,94
stressing varying degrees of need fquconvening the
Third Conference on the Law of the Sea. Thus the res;
olution enlarged the Seabed Committee by 44 on
geographical grounds and decided to convene, in 1973,

a Conference on the Law of the Sea which would deal

with the establishment of an international regime, inclz
uding international machinery for the area and the res-n

ources of the deep ocean floor, a precise definition

of the area, and other related issues.
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THE DECLARATION OF PRINCIPLES: AN ANALYSIS
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' A landmark was established in the leééiﬁﬁistorf%a% '
the law of the sea, on 17 December 1970, by adoption oﬁ the x.
resolution entitled, "Declaration of Principles Governing The -
SQabeg And the Ocean Floor, and the Subsoil Thereof, Beyond
the Limits of NationaloJurisdicti,on."1 The historic significanc
of this resolution in the evolutionary ﬁrocess of the law of
the sea is that,fof the first time,the world community reached a
agreement to lay down basic principles for govérningAthe °
activities in ocean space and floor. It was after three yéars
of exhaustive debates that the Seabed Committee suécegded iﬁ
fabricating a structure on which fﬁpﬁre negotiations of the |
law of the sea could be based - giving a firm ana_ﬁéw d%recéion
to the law of the sea negotiations. Thié Declarition had a
dguble role to play: .(a) it was to be the base fpr fuguré
discussions of the Seabed Commiﬁtée;/which Qaé to prepare an

agendé and elaborate felated issues‘fqr the Third Law of the:

Sea Conference; and to be the legal norms and code of conduét

for the states during the interim perlod of evolution of an
“1nternat10na1 regime of ocean space This was, thus, the be- .

glnnlng of the establishment of a new legal order for seas,

[N

based on new revolutionary concepts £ ~

- - .
o
¢ -

The D&tlaration was accepted b "108 *to none with
epted by

4

14 abstentiohs.2 This was the fi%st major break-through since

the genes1s of the new concept of the "common her1tage of mankin

: b N

2 . -
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inoestablishing widely accepted legal norms for ocean spaée -

v

certainly adding new dimensions to classical concepts ,of sea

3

~reguletion._ The Resolution, like other legal instruments, has

both mfrits and.demerits. However, undoubtedly; it is a

unique document, an outcome of the diplomatic as well as legal

-

expertise of Ambassador A'merasinghe.3 It tries to satisfy

all states and interest groups, resulting inevitably in some
degreer of vagueness and ambiguity. :This remarkable compromise

. -

of conflicting interests, packaged with diplomatic skiijp}s
Yet

- an ingenious effort to reconcile different ideologies.

its 1egalh as dlstlngu1shed from itg political, significaﬂce

°©

needs to be examlned “in the 1light of existing polltlcal stands’

and needs of the present day world. ~
A fair examination of the Resolution would require

a clear understanding of the circumstances prevailing in the

)
v -

.Seabed Committee debates and also of the variety of prevailing

jurisdictional claims.5 A true anafysis'also requires the con-

Al

sideration of the different interest groups in conflict such
as the developing countries as a wholey the landlocked countries

as a whole, the developing coastal states the develbping

.

landlocked states, the developed landlocked states and the .
?eveloped coastal states. The Declaration isﬂan outcome of

political cémpromise., 1ncorporat1ng both generally accepted »
legal norms and evolving norms of conduct The documant ¥s,

l

therefore, a blend of "hard law" and-"soft law" .0T ‘in more

classical language a combination of lex lata,and lex ferenda.
[ ] ' : L8 ‘.\‘

. o 2
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IV:2. The Analysis of Hard Law P

Juridically, the core of the Declaration consists

of four fegal principles: (i) the seabed under high seas and

its resources shall be treated as ''the common heritage of

mankind";

ful phrpo§e$; (iii) an internationalsregime should be esta- :

-,

(ii) the area shal} be useq exclusively for peaca-

-

blished applying to the area and its resources and including

international machineryQJand (iv) the area shall not be

subject to aﬁpropriation.. , and no st¥te shall claim or

exercise

all need

IV.2:1i.

r
heritage

that the

sovereignty or govereign rights over the area. Thesé

-

*
A}

a separate anaiysis.

!

Seabed under the high seas and its.yresoyrces shall be
treated as the "common heritage of mankind".V

-~

[

The declaration of the seabed as tgz ""common
of mankind".simultaneously formulates two norms< First

seabed beyona the limits of national jurisdiction

attains the new stéatus of the common\peritage of mankind.

|
Second, the regime of the high seas has for the first time been’

1

dividéd explicitly into the "regingof deep ocean bed'". Al-

C

thoug _E}storical evidénces dating .back to 1923,7 were claimiﬁ}x

seabed of the continental shelf and thus separated the legal

status of the superjacent water over the continental shelf from

the continental shelf itself, no international practice ever
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referred to the @ivision of the high seas into two separate
regimeés: (i) of seabed and (ii) superjacent waters of the high
seas. A rzview of the Geneva Conventién of the Continental
Sheif and th&*Geneva Convention on Hiéh Seas Will further
substantiate this argument. According to the Geneva

Comtvention on the High Seas 'the term 'high seas' m&ans all

.
.. 2, LI . A 4

p;rés of’the sea that are not included in the territorial
sZa or in the internal waters oéra state”.8 This definition
nowhere differentiated between the seabed of the high seas and
the superjgcent'waters of the high seas. The Geneva’Convention
on Continental ghelf explicitly says '"the term 'continental
shelf' is [té'be] used as referring...to the seabed and sub-
sgil of the submarine arifs adjacent to the coast but outside
the area of the territorial sea".9

4

The division of the seabed is welcome for its
-]

benefits to mankind; it is a ggg? beginning, provided it ends
well. Thé motivation beﬁind~sué%sa concept is to accord a
speciél status to an area, hetherto: not referred to in any
international document, which holds the vast treasures which
had been so far unexploited and inaccessible. The proposél

came in the wake of time, when seabed mining technology is
almost ripe-enoﬁgh to permit this new and unique.exploitation.
The concept has laid down a ;ew norm before the beginning of

the actual exploitation of deep ocean bed resources, this is to

restrain few and benefit all.
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It was unclear until 1970 as to how- if at all these
various freedoms wou&d apply to the seabed area. The new
status thus accorded to the seabed regerves it for the use of
all mankind. Simultaneously, freedom of the high .seas has not
been affected, by expressly stating that nothing in the

* , "Déclaratien’ shall affect: ""the legal status- of the waters
superjacent to the area or that of the air space above those

waters".10

"—*L\.I

7

HE@ever, this principle will need further elaboration
with the new scientific adJaneements. Recent biotechnological
developments indicate that uranium farming is feasiblé on the
seébed.11 This farming is fg be carried out by depositién'of
uranium spread on some species of plants. Thes; plénts, in the
deep ocean bed, .do not fall into the category of sedentyx'
fish and there is no provision even in I.C.N.T./Rév. 1 to meet )
such a contingency. The definitipn of the term Jresou;ces'
, in I:C.N.T.YRev. 1, Art. 133 only covers up solid, 1i§uid or .

gaseous substances.12 ﬁErhaps this definition is not broad

~ enough to inélude plgnts and deposits on piants. ‘Though the
definition refers to minerals ”occuring on the surface £ the .
seabed or at depths of less then three meters beneath ;:fj>\ ‘
surface;...ér at depths of more than three meters from g§g\
surface",13 it fails to refer to mineral deposits on plants.

f/
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These plants which are in direct contact with the deep ocean
bed might keep the uranium deposits on them away from the
seabed. Thus noﬁ inclusion of such plant species might in

the future perpetuate complexities on the issue of determining

the actual status of such mineral deposits on plants.

o 3 N T 2 = .-
The prinkiple of common heritage establishes a form to
institutionalize the resources lying in the international area.
This institutionalization is coupled with the management of
common hérk%age resourgés by mankind, as a trustee of.mankind
itself. This connotes.the enjoyment of the resources by man-
kind as a whole without having owned them. This principle

»

rests on the rationale of equitable sharing. It is an effort to re-

'strain a few technologically advanced countries from appro-

priation of this umlimited wealth. And it is an effort to

btridge the gap of the rich and poor nations.

This concept is the 'core' of the Declaration and
.of utmost importance. 1It5 fi;st ever global acceptance is
-an indication;of the changing world opinion - more precisely, the
world's desire to get together for common\benefit. This also,

indicates the recdgnipion of.-the formation of a truly-inter-

Ed .
national regime - a regime of supranational character.

¥
s

IV:2:ii The area shall be used exclusively for peaceful

Eurpbses.I4

N The reservation of the seabed exclusively for peaceful

..«/—‘.
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purposes 1is indeed’a significant achievementin itself; pot

only acceptance of this provision but strong endorsemeé% to
such a prévision indicates a considerable shift in the super-
power approach towards tne seabed, This shift can be sé;n in the
"Treaty On Prohibitio& of Nuclear Weapons On Seabed and Ocean
F"loor”.15 It was even before the Declaration was adopted by the
thited Nations that the Eighteen-Nation Disarmament Conference
commenced its work of demilitarization of the deep ocean bed.‘
In 1969 the Soviet Union and the United States, both submitted
their proposals for a draft treaty on'dimilitarization of

the seabed. The Soviet Union proposed-that 'the use for
military purposes of the seabed .and the ocean floor and the sub-
soil thereof beyond the twelve-mile maritiﬁe zone of Coastal
Statves [shall be] prohibited...It is prohfbifed to place on the
seabed and the ocean flbef“and the subsoil therecf ebjects with
nuclear weapons or any other types of weapons of mass de- .
struction, and to set up military bgses, structures, insta}lations,
fortifications and other objeé&s of a military naturq.”16

The United States proposal was somewhat different.

According to the U.S,. proposalf"[e]ach State Party to [the]
Treaty fwas] to undertake not to emplant or emplace fixed nuclear
weapons or other weapons of mass destruct1on or aSSOC1ated fixed

v

,Jaunching'platforms on, within or ‘beneath the seabed and ocean

“

" floor beyond a narrow band [3-miles], adjaceﬁ% to the coast of

any state.”17 . . ~
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These proposals are considerably d;fferent from
‘each other. 'The Soviet Union, recommended complete prohibi;ibﬁ
of military activities including nucléar weapons and-other K
weapons of mass destruction, along with all’types of milifary

bases, struetures, installations, fortifications and other

~

L}

objects, of a military nature. However, the United-States

2
kY

bfoposal'was only for the prohibition on emplacement of fixed

nuclear weapons or the weapons of mass destruction or associated
\ .

fixed launching platforms. It is significant to notg:that the
Soviet Union proposed a complete ban on mi;itary-activifies
and emplacements of all types of weapons. * And the U.S. only

refers to the prohibition Sfinuclear and other weaspons of mass

¢

¢ 1

destruction; that too, of fixe?ﬁnature.l No comparable con-

dition wéé lLaid down by the Russians, @nsqead the} referred to

«

“all_typésfof structures. The U.S. propo%aﬁ reflects its

reluctance to accept complete dimilitarization on the seabed.

5

This &ifference is also clearly marked in the titles of these

two proposals in which the Soviet Union proposed "prohibition

. ~y
for military purposes'" and the United States proposed prohigifion

only on the "emplacement of nucléar weapons''.

E - The joint "U.S.-U.S.S.R. Draft Treaty on Prohibiting

Emplacement of Nuclear Weapons on Seabed and Ocean Fioor",18

however, changed two earlier positiénsl The same position with
a minor change(was placed in the "Treaty on Proﬁibiting

. X
Emplacement of Nuclear Weapons On Seabed and Ocean Floor'".

S
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Accofding toﬁ}his Treaty "[t]he State Parties...undertake

npt to emplant-or emplace on the seabed and the ocean floor
ané the subsoil thereof beyond the outerlimit of the seabed
zone...any nuclear weapons or any other types of weapons of mass
destruction as well as structures, launching instailations or
/ any other facilities specifically designed for storing,
testing or using such weapons."19 This provision isla com-
promise of two earlhir proposals. In this the U.S. stand of
restricting the Treaty to nuclear weapons and other weapons
of mass destruction is restored, thus avoiding complete de-
militarization. And the Soviet Union's stand of pfohibiting
all types of structures is kept, thus not accepting the U.S.

position to restrict the Treaty only up to fixed structures or

installations.

<

t
The concluding time of the Treaty reflects that
- Dr. Pardo's proposal to declare the seabed and ocean floor as
.commo; heritage of mankind and its reservation for peaceful
purposes, generated enough activities. The declaration of
Principles Resqlution and the Treaty ?n,the Prohibition of
Nuclear Weapons came almost toéether. Tge simultaneous
acceptance of such a caﬁse in two different forums is an
achievement in itself. However, it is regreted that despite

"efforts by the Soviet Union complete demilitarization could

not be implemented. /T . ’

L3

- . ¥

This principle of the reservation of the area

‘ ' !! .
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exclusifely for peaceful purposes has been expreésed in two’
‘different ways in the Declaration.20 According to the
Mprinciple five the "area shall be open to use exclusively

for peaceful purposes".21 Whereas the principle eight reads: )
"|t]he area shall be reserved exclusively for peaceful purposesa
Perhaps, the intenfion in the earlier assertion is to permit:
the use of the area so long as it is in conformity with the
principles and the regime to be established. The later
assertion connotes a negative notion prohibiting the use of

the area except for peaceful purposes. The Declaration, here
attempts to  clarify that the area shall be reserved ex-

o

clusively for peaceful purposes. It, inter alia, réfers to the

measures taken and measures to be taken by way of international
agreements for the exclusion of seabed and subsoil from arms
race. It will .be, perhaps, right to comment here that this
prinéiple was accepted because it did not interfere with the
activities of superpowers in superjacent waters and further
because use of the deep ocean floor was not very significant

for their military activfh@es. Thus reservation of the segb§da/
only for peaceful purposi;}is nothing more than a commitment of

a significant kind.

=

IV:2:1iii An international regime shall be established applying

to the area and its resources and including an inter-

national machinery.?23 o

The Declaration in the preamble stresses the need

-t
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for the formation of an international regime for the re:
gulation and management of the resources of the area. This
need had been emphasized after acceptance by all that the
existing legal regime 6f the high seas, does not provide
adequate rulés éﬁd,fééulations to govern the de novo status

of the seabed and subsoil thereof. The *acceptance of the need
for the formation of an international regime is an achieve-
ment in itself for the whole of mankind. This regime, which
is designated to regulate the.whole ocean bed for the benefit
of ture as well as present generations; could be seen as in-
tendedﬁtd pldce on the international macﬁinery a responsibility
similar to'ihat of a trustee. The regime has been accorded

a very sign;ficzgt role in, this changiﬂg world. It has to
establish a ﬂ;w type of international, political as well as
economic order. This dgparture from the present day world
practices can truly be .térmed as the beginning of a new era.
in internation co-operatiﬁnl The regime to be estabiisﬁed is a
completely new departure, quite independent of the traditianal
principles governing existing international organi?ations.

The very acceptance of this principle»can rightly be said to
envisage a supernational organization, perhaps a government

of mankind. Though the Declaration does not explicitly pro-
vide for univ;rsal membership in the regime, the fact that it
is to be created by a '"'treaty of universal character” connotes
and reveals that the regime shall have universal membership.

And this principle of universal membership iséflearly embodied

in the Informal éomposite Negbtiating Text/Rev. 1 which states:’
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"[a]ll State Parties are ipso facto members of the Authority"

and " [t phe Assembly shall consist of all the members of ‘the
Authority."z4 The governmental functions are to be performed

by this Authority thﬂBugh its sub-organs, the Council and

u}he Enterprise,25 which shall be responsible to carry out

policy formulations of the Authority.

e

. IV:2:iv  The area shall not be subject to appropriation...

and no state shald claim or exercise sovereignty
26

rights over the area.

The last of the cere principles is the product of
_three considerations: (i) the need to prevent national
jurisdictional claims from touching the mineral nodules beyond
limits of national jurisdictidns; (1i) the need to discourage
sovereignty claims beyond a narrow territorial sea; and (iii)
the need to counter-balance the trend towards exclusion of
soverelgn or quasi-sovereign rights, of coastal states not
only to the contiﬁénfal shelf, but also extended zones of

superjacent waters. 7

The first purpose in this principle, presumably, was
to discourage the pas£ state practices of unreasonable ex-
tensions of coastal state jurisdictions in high seas areas.
The néed was realized due to fhé past example of Latin
American states, gome of which extended their territorial

jurisdiction to 200-miles, in the wake of the United States

»




.
A L A S ee

. among. coastal states. .

.

S PR g R o 48

K

-;“‘

-~ L ,g: B o
.

°v

- 247 - P -
- IR o NG P - .
promulgation of 'goastaljurifdic’tion over its continental shelf.

It, is significant to note that ithe United States extended-its
junNisdiction on the seabed only,for keeping the shelf resturce
-whithin its exclusive control. Whereas,-several of the Latin

American claimants proclaimed complete sovereignty. Cgﬁ-
R . . ", s

sequently, this lead to a kind of race among coastal states

for the expansion of térritorial or quasi-tgrritorial claims.

~ A A
The Declaration, under this principle aftempts to put a check
on such, expansionist claims. This principle was thus 'in--

tended to rest upon a future compromise between coastal states

/7

with 1arge clalms and coastal states with narrow claims and

1

might be viewed today as an intermediate step towards securing

s . 6 .

960h aﬂcompromise. This prihcipie does not refer to any.

partlcular limit or limits but merely tries to establlsh that
[~

the'sarea beﬁond natlonal“Jurlsdlctlon shall not. be appro-

pr1ated. The 1ntent1on of the principle is clear that all of

the 1nterna ional areada shall remain out of the reach of furthe:

ng_paﬁ51@nlst lalms. What the Declaratlon.really accompllshed

then; was a prohlbltlon against, the d1v1d1ng up of the oceans

1

. ! +

’
b

Less dlrectly, another intefrtion of this principle

I
s £

‘was to dlscourage ‘the soverelgnty (1.e., terrltorlal sea) -

clains beyonﬂ narrow 11m1ts. To some extent this. Drlnclﬂle has

LY

L §

been successful We do not f1nd many examples of further

t 1

expan51on of soverelgnty claims beyond 12-mile, 11m1ts after

r »

the 197D‘Dec1arat1on.27 As already d;gcussed above, the
. N .

» r
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principle's motive was to freeze the jurisdictional position

’f‘ as, it was, during the negotiatfons for a future treaty. Partially
it succeeded in its motive. The'Chinese a;sertion is g-
. V" g/. good example of the success of this principle. The Chinese
% W, it 1871, asse;ted in tHeir usual pqlemicél gtyle thaé‘"the ’

current international struggle with regard to rights over the
3

seasqgnd(oceans was in essence a struggle between agreséion

and resistance, between plunder and conservation, between .

,foreign legemoney and independence, a struggle of Asian:
e African and Latin-American countries in defence of their

"national rights and interests and th8ir sovereign%y against
7

; ’ the legimony of the super powers."28 Further, they said,,
""it was within each country's sovereignty -to decide the extent
of its rights over territorial seas.,.all 6§asta1 states had

‘ the right tokéispose of the national resources in their

-«

coastal seas and. the seabed and sugfoil thereéf, so as to

. & .
v+ promote the well-being of their people and the development of

i . -
, - - - 29 S
their economic interests."

L .

Perhaps; this statement glven in support of the

N ,

Latin Americans and others with w1de terr1tor1a1 Jurisdlctlon

1nd1cates a’éb&ft in Ch1nese ocean policy. Such a change in

Chlnese appp%ach is further sttlfled for two reasons: (i)

: -
Chinese 1n{2nt10n to "persuade the developing countries that

' ' she was really one of them",30 and (ii) need for China to

ki
' secure more o0oil reserves on its continental shelf31

including
) o ‘ .
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Pohat® Bay and the vitalest of all, the need to secure their

ciéims on Pohai Bay, which "is about 300 miles long, 180 miles

. . . 32
wide and approximately 45 miles across the entrance'". .

Hungdah Ch1u expressing his doubts~over Chlnese claim of,

Pohaf Bay writes: " [u]nder international law, a fundamental

question arises whether a particular body of water forming

an indentation of a state's coast and described as a bay or

-~

otherwise may be claimed by that state as its 'inland waters."33

+

The Chinese need for fuller control is justified by Park34
and Chiu - "{tlhere can be little doubt that Pohai’ Bay -is
vifal to the security of [Peoples Republic of China]. Access
to its waters would_permit an attack supported by naval forces

against any part of an area within gigantic circle from

Manchurian industrial centers to the hea¥ts of the North

A
.

China plain. It would have been extremely difficult, if not
impossible, for the Western Powers to bring the rulers of the

Ch'ing Dynasty to their knees in the nineteenth century without

the use of Pohai Bay."35 The 45-mile enterance of the Bay can

not wholly be covered from both sides under the present 12-mile

territorial jurisdiction, it leaves 2l1-miles passage in the

q '

- .
middle and several square miles in the 'middle of the Pohai

~ J

Bay, if it is not accepted by the world as internal waters.
This can, however, bé easily covere% under an extended juris-

diction by closing the entrance of the Bay.

However, Chinese effort to gain support of developing

countries by supporting their wider claims did not meet the
. 5 .

]




+ g .
d » - N -

- 250 -

expected ;psults. "The indicator of China's success
» ‘ M . (‘\
in persuading the developing nations that she was thgir_trust-

worthy potential tonfiden

3

cluded from the private caucus

was the fact that spe was ex-

of the¢’ 'Group of 77', the

informal body in Whi&ﬁ developing nation policy and strategy

is coordiriated."36 ™

-

1)
- * Za

- Thirdly, the last of the intentions of ;hiE principle

“ -

was to limit extensions ‘of special functional iqne§ in super-
jacent waters, that is, the zones of exclusive economic and

fisheries jurisdiction and at 200-miles along with the con-
- - - N
tinental shelf limits. It is evident from the records37 that

ag——
»

.in the post=Declaration decade no majof/claims have come up,

~

extending their jurisdictions beyond 200-miles. However, the

claims of %&e‘ZOO-miLe economic and fisheries zone have come
- i *

up from countries which did not have any such jurisdictionip

L . .
claims, prior to the principlgwg\Tesoldtion." .
y : : . .

- . Py

¢

N

Thus,'to sum up, this primciple was nearly a complete

—

success in discouraging) states from unreasonabde extension of

%their jurisdictionalyand territorial -claims.

L) ’ -

—
- - - Al

IV: 3 The Analysis 6f Soft Law

LT e

<

The Declaration épart from establishing '"hard law"

establishes some principles which can be classified as '"soft

- ’ v

law".' These principles are new and developing and therefore,
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can perhaps be grouped under lex fereﬁ%at These principles

for the first time highlight the desire of the world. community
to narrow down differences by adoption of a few new norms. The
best example can be seen in this principle - an internayional
regime shall be established by a trea of universal character.
These "soft law" brinciples weré laid down\to be observed

during the course of Seabed Committee's remaining period and

the UNCLOS-III. ﬁt\uu;suggested that these principles should

be the base of further negotiations and formulationfof the new
law of the sea. However, it is like;y that acceptgnce and
observance of these new pronciples in the law of fthe sea

negotiations might make them ripe enougﬁ to be applied to

other areas of international law. These h’ve beg¢n grouped
under the following four headings: (i) ap.international’regime
shall,be established by a treaty of universal:«chgracter, -
generally agreed upon; (ii) states shall promotf international
co-operation in such things as scientific reseanch, cpnservation

of ocean resources, rights of other states and pdllution pre-

Charter and the brocedure‘to be establisied in international

regime.
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IV:3:1 An international regime shall be established by a treaty
38

of universal character, generally agreed upon.

.

This principle has emerged as a new applicance for

reaching agreements on vital issues in international law and

- s £

relations. It is the fir time that the world community
agreed on this princiﬁle that ”fhe treaty shall beg universal
character and generally agreed upon', nature. It i?‘an
absolute departure from the past and present practices of the

. =~
United Nations treaty procedures. General{y the treaty to

be accepted by the United«sNations requires two-thirds support, °
the precondition for seabed regime treaty is 'a treaty of
universal ‘character, generaliy agreed upon'. Hereé, generally
agreed upon has not been de#ined o} elaborated, thus_it
develops émbiguity to what will be the exact limit of
'generally agreéé\upon‘. This issue still remains open for

further discussion and elaboration.

-

However, this emerging %rinciple is an eutcome of
compromise between devedloping and developed countri&d> It
came in an effort to reconcile the conflicting interests of
two groups, by way of give and take.. Both -the developing .
a?d developed countries conceedea some-of their interests and
also secured a few. The devel?ping countries seécured the
rights for equitable sharing in the bgnefits to be defived ‘.
from the area and simultaneously conceeded their superiorigy,“

of numerical majority in. influencing the future agreementf

Developed countriethad'to conceed and agree for the establish-
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ment of an interngtianal regime and equitable sharing of

E

the benefits of resources. ' The gain for developed countries |

&

was no less important, because -all’ that was to be formed and v«
. ‘\

decided for seabed activities could no longer be imposed

on them, as the treaty has to be of universal character and

generally .agreed upon in nature.

IV:3:1i States shall promote international co-operation in

such things as scientific research, conservation of

. ocean resources, rights of other states and pollution
p'revention.39

-

“»

First, the Resolution has made an effo;t to evolve
principles for co-operation among states, in various diversified
areas. These tend to be more of a code of conduct than legal
NOTIMS. .The Declaration, while reéerring to scientific research,
means that states'carrying out research activities shall help
and provide such scientific information to other states who
do not possess the capability to carry out such research. This
is an effort to help déveloping states to develop their own
scientific background. Furthr, it is important, for the
reasqn‘;hat scientific knowledge acquired b§ developed states
from the coastal zones of developing states, shall also be

available to the state concerned, for its own benefit.40

N

Second, another significant aspect is of- the con-

servfi%in of natural resources of the area and prevention of

the natural flora and funa from the possible damaées. The
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Declaration while emphasizing co-operation, seeks,for the
development of co-operation among states, so that the natural
resources are conserved for their better equitable.use by
mankind. This co-operation is, particularly, sought from the
states who are extensively indulged in fishing, transportation

... . 41
and other activities in the sea or ocean bed.

o i

Third, the Declaration emphasizesathe ﬁéed:fpr co-
operation by states, and affifms that states ghall‘payldue
regard to the rights and legitimate interesgé'of the coastal
states, in ‘the region where such activities are beiﬂg,carried
out. This. provision ‘seems to be vague, for it asserts that

K\z}ates carrying out such activities shall pay due regard to ‘all
such other states whose interests are likely to be jeopardized.
The intention of the principle is to eliminate, to thé maximam

lpossible limit, the possibility of conflicting claims. However,
fhe vagueness lies. in the difficulty to locate and recognize
éhe stateg and their number, having interests in the area of
activity. It is not workable unless the enigma of juris- ,

dictional claims_is resolved. If any such provision has to

r

efist gh%n it will perhaps be necessary for its proper im-
plémentation that a comprehensive document be prepared, ex-

plicitly showing the areas of interests of different states.
¢
It is suggested, for the reason of the existence of several

conflicting territories and jurisdictional claims, which are

4

a catastrophe in the way of success”of this principle.42
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IV:3:iii Activities of the states causing damage to the area
shall entail liabilizy.az '
Y Theé principle, when, connotes liability for causing

damages, establishes "a new and good practice. However,

the practicability of such a norm is questionable particularly
in the absence 6f effective methods to determine the amount
of damage caused and that whether,or not a damage has been
caused. A justice in the absence of the means and tools to
determine the right or wrong is, éerhaps, an illusion. The.
damages-to be coyereé under this provision have to be 6orne
out of the activities in the area. And in the absence of
clear definition of the "activities in the» area', it is
difficult to ascertain that which damage has actually been
caused by "activities in the area'. It is howgver concéeded
that’in certain cases through agreements, damages can be
ascertained and realized. Yet, viability of the principle,
in the absence of adequate scientific Eackgrouns is doubtful.
Such a concept is likely to create more confusipn.than the
justice can render to mankind.

€

IV:SJEV Disputes relating to activities in the area shall be
resolved according to the United Nations Charter and
the procedure to be established in the international @

regime.44

.

Through this Declaration lays down the procedure. to bé

adopted in the case of a disputes relating to activities in ‘the

.area and its resources. State parties, by this principle, agree
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to resort to the provigiz;s of Article 33 of the United Nations
; Char{;;, i.e. "the parties to any dispute, enquiry, mediation,
concﬁ%%ation, arbi?ration, shall...seek a solution by
negofiation, judicial settlement, resort to regional agencies.
or arrangemehts, or other peaceful means of their own choice"45
or failing all of these means '"the Security Council shall call
upon the pqrt}es to settle their disputes by such means.”46
These measures are suggested in case of a dispute during the
ﬁ@éiod of the evolution of an igmernational regime. The
Declaration further asserts that after esFablishment of the

regime, disputes shall be settled agcording to the pfovisions

laidgdown for dispute settlement in the international regime.

Thus the Declaration recognizes- the need of a
seperate dispute settlement body within the regime. This
suggestion proposed by the United States, has been well
integrated in the Deglaration. This provision clarifies the
procedure to be adopted in the interim period and also re-
flects the possible procedures to be adopted by the future
seabed dispute settlement body. The acceptance of this
principle clarifies the need of a seperate seabed dispute
settlement body and also reflects the intentidﬁ of states
that they do not wish to put such disputes under the dgtect
jurisdicéion of International Court of Justice. Perhaps this
expression is an outcome of the need of a more ;ffective dispute _

settlement body which is more familiar with the seabed activities,

than the International Court of Justice.
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IV:4 Conclusions

“

ggzgalmost unanimous endorsement of the Declaration

of Principle was @ big achievement in itself. After three
'years of strenuous negotiations which had gone into ghe
formulation of the, principles, at least some clear and

positive results in the shape of legal norms and evol%ing

code of conduct are visible. Some of the provisions are new
and reflect the changing world opinion for a new public order
of cogqerns, such provisions are clear and have been accepted
by all} Yet, séme of the provisions are vague and ambiguous,
and dgknog lead to any positive conclusion. Mainly.these
provisions are those on which world coﬁmunity was bitterly
divided. Thus in an effort to reconcile the interests of all
%}ate parties an reach a s?ﬁﬁ;gment, diﬁfere;t phrases have: .
bqén repeatedly used in different provisions. The device of re-
“interpreting particular phrases was the only‘aIternative to
satisfy the specific conflicting interest of each state. The
~Declaration principle needs to be evaluated with a view that
some ''core issues'" have beeﬁ accepted and not because 'what

0y 1

issues" have been accepted. .

It will perhaps be right to mention that the document

L 4

needs to be viewed as a base for future negotiations as its

motive was and the need not be look upon as a final in-

”~

strument of principles. However the drawbacks‘in the Declaration

3
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which are temporar& and for the interim period only should
not underrate the significance of such a unique document.
Last but not the least, this document is a giant leap of
mankind, for certainly it 1s a document which is likely to

give direction for the establishment of a new economic and

ﬁolitical wotrld order.
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- ocean floor, and because the Committe
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"V:1:1i The Seabed Committee 1971: Introduction

<

The Seabed Committee-1971 composed of 36 members1 held
) . §
two sessions at Geneva, first from March 12 to 26 and second
from July 19 to August 27. In the first session following

an agreement on organization of work, three Sub-Committees were

formed. Evidently, it became necessary due to the enlarged area

of negotiations, which\was no longer confined to seabed and

\

e was to cover alf the
possible aspects of marine activities the following areas were

allocated to Sub-Committee I.

%
"To prepare draft treaty articles em-
bodying the international regime - in-
cluding an international machingry -
for thé area and the resources of the
seabed and the ocean floor, and the
subsoil thereof; beyond the limits of
national urlsdlctlon, taking into’
_account t%ﬁ equitabl £ sharing by all )
States in the benefits to be derived .
therefrom, whether coastal or landlocked,
on the basis,of the Declaration of Prin-
ciples Governing the Seabed and the
Ocean Floor, and the Subsoil Thereof,
beyond the* Limits of National Jurlsdlction,
economic implications resulting from the ex-
ploitation of- the resources of .the area.
4s well,as the particular needs and pro-
‘blems$’ of Jandlocked countries. 12

Sub-Committee I, one of the three Sub- Commlttees of

]

*

the whole set-up in accordance w1th an agreement reached on thé\\

organization of work of the Seabed Committee, was further. re-

quested to consider the issues referred to above with the
V3

addition of the "issue of the precise defihition of the area of

.

AN M »

14
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,j the seabed and the ocean floor and the subsoil thereof beyond
the limits of national jurisdiction'. The Sub-Committee I
held two series of meetingsﬁin Geneva, in Mérch and in July/
August. During this period a number of delegations presented
drafts and working papers regarding proposals for an inter-
national seabed regime. With this reference was also made to

the proposals made in 1970.

V:2:ii The Seabed Committee- 1971: Discussion of Principles
- >

A. International Regime

.

7

ﬂ\

Discussion on general principles of the regime,
/g though it was accepted that it be based on the Declaration of
. Principles, the issues were fumther.ideptifiéq_under the
following head$¥ (i) scope and nature of the international

regime; (ii) the instrument by ﬁhich the regime~should be

stahlished; (iii) the question of thé*precise definition of
the afea; ({vy oéderly development of the marine environment;
(v) relatiqnshfb between the international reéime and the
rights of ans?@l states; and (vi) the international regimg

. ' .and ihg question of the freedom of the high segs and the

traditional use of the sea. . v

s ~

1. _on the scopé‘and nature.-of the inﬁernationiﬁ re-
- gime, the isSues reaised included the question of the range &f .
( -

activitdes to be regulated by the international Yegime. It

was questioned shat whether all uses of the seabed beyond the

.

y

.
.
’ . .
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¥

national jurisdiction are to be inclduded in theﬂsphere of
regimes activities or only the dctivities related to the ex-
ploration and exploitation of the resources of the area. This
r~

-was followed by questioning the degree of control to be accorded

to the regime and machinery over the various activities apper-

taining to the seabed area. Views were expressed both in

favour of and against a.strong control over the activities to

~

be conducted in the aqéa. Some delegations stressed that a

- - - e - e o mwr
seabed resource management system is inevitable, for achieving
v .

the objectives set forth in the Declaration of Principles.3

% -
7 4
] -
.
.

. % " 2. on the instrument by which the regime should be
‘ L4
. established, there was consensus that in accordance with the

.

'piinq}ple éstablished in the Declaration of Principle the

international regime should be established by an international

treaty of a universal.character, generally agreed upon.4

. ’ ~ x
' i 3. On the question of the precise definitigg of the

aréé a general agreement emerged that the definition should

be COnstrued,-taking into account '"the interests of coastal

. , ;
statgs and their rights under exiﬁxiﬁg'intgrnational law and
" fpe?fﬁterest'of the international Ebmﬁuniiy as a whole". Dif-
feieﬁﬁ piopo§a1§ were pﬁt for@ard, suggesting d}?%anée cri;erion,
a combination of both tﬂe depth,apd aiéiaﬁze; geomorphological

~ay - v

criteria of the-cohtinental margir 'alone of in combination
with the distance'c:ixeriona or all such criteria existing in the
practice of customary . international law. Most of those

-

*
»~ — ~
¥
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who suggested éﬁe distance criterion referred to 200-miles as a
reasonable limit. A significant numﬁer of other delegations
favoured significantly narrower limits, Var}ing from 40-miles
to 100-miles. Many in favour of the depth criterion referred
to the 200 meters isobath while others referred to the varying

degree of depth up.to 2500 meters. The trusteeship zone concept

proposed by the United States in,.1970 did not gain much support.5

a

- - 4. -A number of delegations on the orderly—development
of the marine environment were in favour of establishing a re-

] ) ) . 6
serve area within the international seabed area.
’ oo,

-

5. On the issue of the relationship between the inter-
national regime and the rights of coastal states, it was
stressed that coastal state rights be preserved. Some coastal /
states were of the view that appropriate provisions be made to
safeguard their interests througﬁ prior consultation with and

4

notification to the coastal state of the activities to be-

*a

6.  On the question oE;the international regime and the
question of the freedom of thp high seas and the:traditional

’ = ." . ' - 3 - »
uses of the sea, reference was also made to scientific research

in the area. An agreement emerged that conflicting uses should

bb{h?gided and any dispute arising out of such a conflict wouid
-:-":5 - - . ‘rz

. be settled by peaceful means .’ L

carried out in the area adjacent to their maritime jurisdiction.7
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B.‘ﬂgﬁierqational Machinery

The delegates on the issue of the international ‘i
machinéry were of the view that, it, as an %ntegral part of
the regime should have a wide range of tasks so as to be able
to effectively implement the provisions of the regime. ' The .
discussion was cpnéentratéd on the following issues: (i) ééope

_and powers of the international machinery; (ii) organs of the

P

~international machinery; (iii) relationship of the internatioﬁal
machinery to ‘the U.N. system; (iv) the international machinery
and regional agreements; and (v) transitional pgreementsf The
discussions were based on the proposals submitted to the
Committee in 1970 along with fhe new proposals put forward by
Tanzania,” Poland,’’ the Soviet Unjon,''the United Kingdom, 2

13-Latin Améfican States;ls Ma.lta,l4 7-Landlocked and Shelf

15

2

R Canadé,16a 32-nation draft by India and

4

Some of these proposals are being dis-

Locked States,

fo

othets,17 and Japan.18

- cussed here to show _ their views on the structure and functional

aspects of machinery..

. .

*

' 1. The United States. (1970 proposal) proposed for a
&strong international machinery with important regulatory powers;

means to. enhdnce the capability.of developing countviesf@o

Y

Al

- participate directly in seabed resource development; the power

. toissue* licenses to States and enterprises sponsored by States

for resource exploration and exploitation...:'and procedures

- * for compulsory settlement of di.«sput:es."-19 A British view

|
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expressed that the only way of giving practical expression to

the principle of common heritage in the seabed is to ensure

;gét all state parties to the convention have fair access to

A%

.the area for the exploration and exploitation of its resources.

They further suggested that the international regime should
p%ovide for the equitable allocation by the Authority to
states of licences for the exploration and exploitation of ‘the

resources of the area. To ensure that such a system was fair

-3

in practice as well as in theory, they recommended that each
state party should be entitled to a specific quota to ensure
that an appropriate proportion of the area shall be made avail-
able to each state. They argued tfat such a system will also

act as a check on industrialized states, because they will not

be able. to explore and exploit beyond the area allotted to them.Z(

21

The,freﬁth proposal of 1970, which was also considered,

recommended the establishment of a régime for exploration and
exploitatiqn. The regimg, the French proposed, showed to be
such so as;to ensure equitable and effective operation of the

resources /of the area. The word "effective" implies [here]

¢ 9

that [the%reglme] has no complex structure producing expenditure

-

and delays but manages its resources ratlonally through the

administrator's impartiality and competence”.22 The French

proposal --like  the earlier ones also recommended the licensing

system -"[s]tates shall be alloted, for 4 given period of'timé,
areas within which they grant licences themselves'". It is to

be noted here that by suggesting such a-sfructure the French,

!
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envisioned an Authority, with no complex structures.

*

Tanzania proposed the establishment of an Authority
to be based on the principles of centralized and democratically
%;ructured regime. They emphasized that by '"democratically

structured and centralized regime'" all member states will be

entitled to participate in the exploration and exploitation

of seabed resources and will be able to share ”éffectz}ely"

and "equitably'" in such activities. They viewed an inter-

L3

national machinery with comprehensive powers. A machinery

-

' H
which can cover@all the possible activities of the area,
4

r

suggestion also in@;uded, for the regulation of prices and dis-
tribution of raw materials by the Authority itself. They sub-
mitted that an international machinery with such powers will

help eliminate or reduce the adverse effects on the developing

economies of land-based producer developing countries.24

The main aim of Poland's paper was/to suggest the
"concept of developing organization whose structure, functions

and powers should be adopted to real needs'. They suggested,

""accordingly the international machinery. should be set up in
two stages. In the first stage the organization's subsidiary

bodies should be limited in number and its secretariate should

»

be small. The transition to the next state would be linked with

L N

the attainment of the commercial exploitation of the mineral

-

resources of the area permitting the organization to be self-

14

supportfng."25 Poland stressed the need for the organization

*

£
Y .

~
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to be based on the "principle of universality and consequently

should be open to all states."?0

1.

Malta submitted a comprghensive draft of oc;:;b\\\\\

space treaty, composedsof 205 articles. ‘This draft dealt with
the issues involved b;th'in the international seabed area and
the national seabed area. It suggested for the contribution

by coastal to the international ocean ‘space institutiona a
portion of the revenue obtained from the exbl?itation of natural
resources from the national ocean space. According to this
drafF the system ﬁroposed for exploitatioq of the internaq}g%al
ocean space resources, was recommended, tq be a licensing

system.27 o

A 13-nation draft by Chile and others was significant
for suggesting a s;stem in which mankind, in the capacity of
owner, would participate directly in the administration and
management of the area and the exploitation of its resources.
This proposél redommended’to\give effect to the suggested
system - "a body should be created which wouid itself, as the

agent of mankind, undertake dlrect scientific 1nvest1gat10n and

the exploration of the area and the exploitation of its re-.
28

sources on behalf of all mankind." The proposal added thé; “‘B
"it would be therefore more in coésonance with the principle

of the common heritage for such a body 1n the early stages to
enter into joint ventures, preduct1on sharlng and proflt-

sharing arrangements with other entities, public or private,

%

.
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national or international rather than to grant or issue licences

to such entities".29 They said ";be concept of a licensing or

L]

concession system is in |their] view inconsistent with the

v ) !

principle of thi\commoncheritage.”30

w0

Afghanistan, Austria, Belgium, Hungary, Nepal, the

=

Netherlands and-%ingapore by a joint working paper suggested
a consideration of somg specifié points namely: 1limits of

.
international authority, facilities for landlocked states, and
special interests af developing countrieg.' the emphasis was
laid through this working p§pegafor the creation of some special

,’/’ provision to safeguard the interests of geographically dis-

advantaged tountries.31 > '

The developing countries, on the issue of international
machinery, opposed the idea that machinery should be a licence
granting oi‘gaﬂ for expaloitation_perhaps because they envisioned that the
licencing idea of, developed countries would benefit only those
who possess the required technology for exploitation. The
developing countries favoured that the machingry should be
entrusted with strong and comprehensive powers. They were of the
view that the machinegi sheuld include the powers of direct

- exploitation. The developed countries opposed this yiew and
suggested %hat direct exploitation by'the Authority would only
enlarge the maéhinerf and its expenses. Tpe'United\Kingdom

suggested that each state be entitled to an equitéble allocation

of explaitation licence and it could further grant sub-licence
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to their own private enterprises. Thus the debate ended
without any compromise on the structural and fpnctiongl issues
of international machinery.. In the last stages of the debates.d
joint working paper by Australia and Jamaica suggested a tentativ

programme for the 1972 discussions.'32

-

M~

V:1:iii Conclusion

- o .
The report of the Seabed Committee was submitted to

the First Committee of the U.N. General Assembly. There was
> ¥ -

. g . . . 4 - 2L,
no significant development in the First Committee, except, thg.-

addition of China to the membership of ‘the Seabed Committee.

In the Plenary Meeting, Norway proposed the addition of four

ofher; in the Seabed Committee on the basis of seat inlireased
»

in As#a. This proposal was adopted by the Generai Assgmbly? i

128 to O; with no absentions; thus clearing the way for the

’

1972 Seabed Committee deliberations.-

k]

V:2:1 The Seabed Committee 1972: Introduction

e

The Seabed Committee of 1970 compése& of 91 members,

held two sessions, firat at New Yotk erm 28th February to 30th,

" March and second at Geneva from 17 July to 18 August. The

- 4 . - . . w s
Main Committee adopted its .programme on the basis of a working .. -

~ .
paper presented by Australia and Jamaica.35 ‘According to this ’

-

work was-divided into two pafts: (1). status, scope and basic

" provisions of the gegime based on tﬁe'Deglapation of‘Principles?6

’
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"and (2) status, scope, function and powers of the internat{ongl
machinery. This second part wa§ to include: organs of the
international macﬁinery, includiﬁg csmposition, procedures

and dispute settlement; rules and practices relating to
gctiﬁitigs for the exploration, exploitation and management

of.the resources of the area, as well as those.relating to

:

the presefvation of the marin® environment and scientific re-
search, 1nc1ud1ng technical assistance to developlng countriesy;
the: equltable sharing in #fe benefits to be derived from the

area)-bearlng in mind the special needs-and 1nterests of

1

developiﬁg countries, whether landlocked or coastal; the .

1%

economic considerations and implications, relating to the ex-

-]

ploitation of the resources of the area, including their pro-
cessing and marketing; the particular needs and problem of

landlocked countries; and relationship of the international

e ]

[}

- machinery to the United Nations system.

.

N:2:ii The Seabed Committee 1972: Discussion of Principles
e}

A.' International Reglme
7
{
\ . I

1. On the issue of international regime there were

-~

\ ]
A

different views in respect.to the implications of the Declaration
. .
of Principles. A commén view was that the term "status of -

the regime'" meant the legal nature of the_gegime. On this _

many pointeéd out that the Declaration of Prinkiples required
that .the regime "shall be establlshed by an 1nternat10nal treaty

of a un1versal character, generally agreéd upon" 57 They

’
e, . »
v ;
—~ o
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stressed the fact that .the treaty should be of a universal

character. In regard to the power to be conferred by the

-

treaty on the international authority, there were difergen%

views. Some delegations supported the view that the international

L4

authority should exercise sovereignty over the area and its
resources on behalf of the international community and as a
congequenc? of the fact that the area is t@e common heritage

of mankind. Others were of the view that the treaty should no£
confer‘%overeignty. They were of the opinion that a more ap-
proﬁriate term will be jurisdiction. Further, a view was
expressed that e?en jurisdiction should ﬁot be conferred upon
the international authority, so that not to give 1egai'grounds )

to it to consider seabed as owned or possessed by it.38

’

2. The term "scope of the regime" was interpreted to
mean the area of its application and the activities it sh;uld
cover. Discussion on this boint’revegied three elements namely?
the area to be be covered by the regime; the resources to be
covered by the regime; then in.regard to the are; and its re- ,
sources to be covered by the regime. On the first element some
delegations argued that a close link existed between the
boun&%ry thdt wouid be drawn and the regime to Be estgbiishéd.*
These delegations were’fu§ther of the view. that the inter-

national area should be as extensive as possible.39

. Vd l
On the second element i.e., resources to'be covered by

the regime, many delegations felt that, the regime should appiy

*
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‘

bnly to the se;bed and iés resources ana‘argued that this

would be in agcordance with th® Declaration,of Pfinciples: A
view was also expressed that\the regiﬁe should have powers in
regardhtb allocean space. On this,objection wgs raised by a
number of speakers that such'a step will not be in conformity
with Principle }3(a) of the Declaration of.Princiﬁles. There
was also divergence in views on the resources of the seabed

to be covered by- the regime. Some were of tHe vié& khat the
regime should cover both non-1living as well as living resources,

whereas some were of the view that only non-living should be

covered by the regime.40

¢

<

On the third element, it was noteh tﬂat the Declarat%gy
of Principles states that all aétivities‘regarding the ex-
'ploratioﬁ and exploitation of ‘the resources of the area and
other related activities shall be governed by the reglme Some
delegates were of the view that this wording is 1mprec1se and *
that further clarlflcatlon is necessary. On this argument was
made that, though the primary objective of the regime was
limited to the exploration and ordérly exploitation of the
mineral résources of the area, tﬂis objective could be effectively .
aéhieved only if an-internationai ma;higery were créated with
baﬁpetence and powers for the maintenance of the territorial
and jurisdictional integrity and fhe Harmoniiation of the

. . 5 .

uses of the area. [t was further argued thétlthé regime should
have .power to deal with scientific research and pollution not

merely concerning or derived from seabed activities, but also

b




- 277 -
in ocean space as a whole, togethef with the .power to ‘deal

with the use of potentially dangeroué,technology for’ the marine

. 41 ' ' '
environment. . . ) :

. )

3. On'the third of the concepts, i.e., the basic

A4
provisions of the regime, some delegations pointed out. that the

purpose of. the Declaration of Principles could not be achieved

if the pr1nc1ples were to be simply repeated) There’ was an
agreement that 'while some-principles could form the basis of

L
the future treaty, other principles ‘were more in the nature of

guidelines for the purpose of drafting a treaty.42 v
B. Internatiohal.Machinery - /
4 ) ' b h
. . . . 4
1. It was considered that.the international machinery

should be the executive and’administrative arm of -the fegime

Many delegates were of the view that® the maehlnery should be '’
strong and w1th clearly defined powers as sef out in the A
Declaration of Pr{nc1ples,,so as to achieve the primary putrpose
of the regime, the equtteble sharing by'states'in‘thé Ee%ﬁ%@%%
derived from the exploltatlon of the area. ‘Hoﬁeﬁﬁf”iemher; ;fat
that the 1nternat10na1 machlnery should have only those functlons
which .are necessary for the regulatlon of industrial exploration
and exp101tat10n of the seabed and its subsbil. Some delegatlons'
con51dered that the mach:nery should have international and legal

personallty and explalned that by this they mean that machlnery

should have, ‘inter a11a, power to conclude agreements, to own

?

, .
o : N =
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dispose of property, and to congclude céntracts.4¢

k-3

‘Further, there was a common view that the machinery
. .

should consist of at least two kinds of organs. They suggested

that there should be an Assembly,‘er plenary body,'wheﬁe‘all
members of.state parties would be represented. There seemed -
to be an agreement on the issue of vote, that every memher

state shall have one vote. But no agreement could be reached

on the issue.of how®decisipns could be reached. The second .

organ proposed was a Council, or an executive body.

-~ L]

.There sere' widespread differences in regard to the fundamental -~
'aspects of the Q\Pnc11 such as the .number of members, the !

» 1nterest that should be represented therein, and the manner in
wh1ch the ‘Council should be composed including dec151on maklng

A

STOCess.. 45 -~ There*were different proposals suggestlng the

’
L}

\
membershlp between 18 to 35 states. On the issue of voting

it, was noted that each state should have one vote buﬂ\agaln

1

there was no. agreement on voting procedure, i.e.,., whether
"] -

or 'not decisions should be taken by simple majority or a greater
'\_.'

majority-or\b? gonsensus. A view was expressed that on matters

of substance .decisions should be taken by consensus.46

St t - B2
) -

N -
‘ . Jt was stated by many that an administrative service
e

or a secretarlat be formed. Suggestions were also made for

establ1sh1ng procedures for dispute settlement by
format;on of ‘a trLbunal or by assigning thlS function ¢o
. \u’ s ~

theIntefnational”Court of Justice, but there was no agreement

-~ +

,on thé final shape of such . procedures. A suggestion was made

- ~ M t-
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to form a é;;gbration or nterprise as'part of the machinery

- . ‘ ) .
which could participate iy joint venture. This proposal.was made
B / »

r

. . . 47
in contrast:- to the prbposalofa licencing system.

\ . . <
.

Suggestions ware made for the creation of an Enterprise -

to cagry out all the téghnical, industrial and commercial
activities concerning the exploration%gg the area and the ex-
ploitation of its resources. Some'%ihe%;??ggestions Qere for
the establishmentgbf an Economic and“Tech;ical bommissidn, with

a responsibility for the actual conduct of operations in the

area. Another suggestion for consideration was the creation

«

of "an operations commission, a ruler and recommended practices

commission and a boundary review commission. A suggestion.

)’
- .

was made for the establishment of a distribution agency and a
stabilization board té deal with distribution of benefits and

- . . . 148
stabilization of prices, respectively."

"On the question of whether or not the machinery should

«
. =

be empowered to conduct direct exploration and exploitation,

itself,” a variety of views were expressed. " Some states were of

.

the view that the machinery should ‘be responsible mainly for

, #

¢

issuing licences to states, whereas oihe;s contended that bhe"

- . s R . ‘ o . - .
-, machinery alone 'should have power to explore and exploit the

-

'into centracts with states

ventures’. However, there were .a few who suggested that a:

\ T o © o Y
résources .of the international seabed area. They suggested

that such a direct exploitafion can be. carried out 'by-entering °
or other bodies by way of joint-

U I

ve
- o

-

Y

a -

!
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practical solution to the problem is a mixed system - joint-
venture (direct exploitation) as well as licensing. It is-to

be noted.that some of those who favoured-direct exploitation

by machinery, conceded - that in at least the. initial stages

-

licensing would be negessary.49 PR Jd

/

—
2. Rules and practices relating to activities for exploration,

exploitation and management of the resources of the area.

-

Several delegations suggested that thetneatyshould‘
be kept flexible so as to allow for the formulation of rules
and practices. Ho;ever, it was pointed out that.the treaty
should define the general parameters of the system.gf control
for exploration and exploitation and that rules and practices
can be established according to necessity: Some delegations
envisioned that it will raise questions concerning
the scope of the regime and machinery. Hoyever,'the questiqr

was left open for further discussions. >’

3. The equitable sharing in the benmefits to beerived from
the areal>bearing in mind the special interests and needs
of ‘developing countries, whether coastal or landlocked.

The discussions on this aspect were held in reference

to the'D%clagation of Principles, with a unanimous view that the

>

"reg%ygfto be established should.énsure the equitable sharing
‘ . X ' .
By states in the benefits derived from exploratian and ex-

2

. . 51 . .
ploitation of the resources." These discussions were

c
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further held.in the light of the\Secretary Gene#al's study

&
entitled, "Possible Methods and Criteria for the Sharing by

International Community of Proceesds and other, Bemefits Derived
\\ . > .
from the Exploitation of the Resources of the Area-Beyond the

.. . e g e 2 : - .3 .
L1m1ts\bf National Jurisdiction'". > However, in this the view
6 {““' .

was expressed. that it would be diffitult to formulate meaningful,

detailed views on the distribution of benefits in.the absence

.
3
PN

of . more precise data relating to-the interﬁatioggl area and

. . ‘53
its .resources."

‘A significant point was raised which clarified that

the '""term 'benefit' comﬁnised more than financial benefits,

3

or revenues. [It was contended] that the term encompassed,

§

inter alia, access to raw_ materials and access to scientific
X «

inbrmation. - The question of the provision of training and the

., . .

transfer of technology was also raised under this general

heaQing..l;t was argued, in, 6 addition, that revenues shoyld,

. 9% . !

not bé distributed in th€& form of aid, but directly as of right

as- their 'share pf the common heritage to participating stafes

RN ~a Y « 4 * -

for use @s they-deemed desiraﬁle.”SQ‘
. ,

. M .

B - ‘a \;, M
' On the'question of the criteria to be ‘followed for the

‘: - » . N

dlstrlbutlon of benef1ts a fairly widé opinion ' was expressed

2

that it should be able to satlsﬁy the. needs and 1nterests of

.. Cw e ¥

developlng countr1Q§ and that they;dese%ﬁﬁd special consideration.

- o,
- . -

Afguments were made that the '"total. revenues should be divided

- , -
in the first instance into two'portions, one for the developing
,copn;iieslaﬁd,oﬁe for the developed countries, and that the

'

o
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portion for the developing countries shouldbe a substantial
one.'" Besides this, views were put forward for the use of

""combined criteria of population and per capita income ;

another view 'was that the distribution should be according

to the inverse ratio of contributions to the United Nations
itself. This was coupled with a suggestion that the basis

of distribution of benefits adopted fér any péripd of time
should be reviewed once every five years_to'pérmi% adjustment'

in the light of changing circumstances.”55 '

o~
~

V:2:1ii1ii Conclusion

In the 27th session of the General Assembly agenda -
.item 36, "Reservation exclusively for peaceful purposes of-

the seabed and the ocean floor, and‘!“e subsoil £hereof, dhder-?

-

lying the high seas beyond the limits of present national juris-

diction and use of their resources in the interests .of mankind,

N

.and convening of a conference on the law of the 'sea' was

referred to the First Committee of the United Nations.' The.

.

First Committee held 13-meetings from th 27 Noveﬁbef to 11

December>® to consider the report of the 1972* Seabed . Commi ttee> '

A S5-nation prdﬁoéal (Algeria, Brazil, Oman, Peru, Senggalgs8

suggested that the conference be called in 1974, Ecuador and

Peru59 suggested the acceptance of an invitation from the
Government of Chile to hobg the conferénce at Santiago. This

was followed by a 45-nation proposal (Australia, Canada, Norway

~

. . \ ~
agd Sweden, in addition to the countries in Africa, Asia and -

[y “a -
'3 . [
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patin America).,60 which with the additiom of three more
countries, became a 48-nation proposal, suggeste& the convening
of the conference at Santiago in the Spring of 1974. However,
the 5-nation proposal, the proposal of Ecuador and Peru along
with a Maltese proposal which suggested that the conference

be concluded by December.1975,61 were withdrawn.

Subsequently the 48-nation proposal was adopted un-
animously on 11 December - along with the report of. the First

Committee on agenda item 36. 02

This was finally submitted to,
plenary meeting on 18 December. At the Plenary Meeting the
draft resolutions submitted by the First Committee were adopted
as General Assembly resolution 3029 (XXVII), thus approving

the céﬁtinuation of the Seabed Committeezs Qork in'i973, and
requesting that the Seabed Committee hold two sessions. Along
wi;h this the resolution requested that the Secretary General
convene the first'ses§ion of the Third'Law of the Sea Conference

in New York.63

V:3:1i The Seabed Committee - 1973: . Introduction

The Seabed Co%ﬁittee 1973 held two sessions first ,at
New York from 5 March to 6 Apfil of’five wééks duration and the
‘second at .Geneva from 2 July to 24 Augpst'of eight weeks duration.
:The membership of the Committée rémained the same as in 1972,
‘i.e., of 91.64 At the beginning of its first session the

Committee discussed certain proposals and suggesfions'of the
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Chairman regarding the .organization of work. However the
cénsensﬁs favoured the existing set-up of Sub-Committees should
‘continueJand that the Committee shouldBitself exercise overall
political guidance and later the final decisions in the matters
related to the co-ordination of wo;k of the Sub-Committees.
Accordirgly, a revised version of the~Chairman's proposal and
suggestions provided the basis for the allocation of items.
Sub-Committee I continued its praceedings, according to the
earlier organization of work, established in 19.71.65 The dis-
cussions in the Sub-Committee were based on variocus proposals
sutmitted.between~1971 to 1972 and a few ﬁew proposals submitted
to it in 1973 by Turkey,66 Italzf,67 Greece68 g?d the Soviet
Union.69 Apart from these a report prepared by the Secgetary-
General entitled ”éa@bed Mineral Resources - ﬁécent Devgioﬁmeﬁts:
Progress Réport”70 was also submitted to Sub-Committee I, for

its consideration. The areas and issues ‘allocated to Sub—;~
Committee I in 1973 are: mnature and characteristics of the
regime; international machinery’ its strugture, functions and
poﬁers; economic implications,/equitable sharing af benefits |
bearing in mind the special interests and need; of the developing

countries, whether coastal or landlocked; definition and 1imits

"of the area; use of area exclusively for peaceful Ryrposes.71

V:3:ii The Seabed Committee 1973: Discussion of Principles

l

A. International Regime . )

-

THe 1973 discussions were mainly concentrated on ﬁre-
*
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paring a text of draft articles. This draft identified the
areas to be covered under the regime under the following 20
subjects: 'the common heritage of mankind, activities regarding
exploration and exploitation; Qon—appropriation or claim or
exercise of sovereigpty.or éovereigq rights, or of rights in-
compatiable with the treaty rights, and the non-recognition of
any such claims or exercise of rights; use of the area by all
statés without discrimination; general conduct in the area and
in relation'to the area; benefit of mankind as a whole; pre-
servation of the area exclusively for peaceful purposes; who
may- exploit the area;‘geﬁeral norms regarding exploitation;
scientific research; transfer of technology; protection of the
marine environment; protection of human_ life; due regard to
the rights of coastal states! legal status of waters superjacent
to the area; responsibility to ensure observance of the inter-
national fegime and 1{abiii£; for damages; access to and from
the are; archaeologicél and histdriéal objects; and settlement
of disputes."72 A1l of these areas were further construed in
different forms according to agreement or disagreement on the
language involved. Sub-Committee in its feport73 submitted

to the Seabed Committee the texts illustrating areag of agree-
ment and disagrégpent on the issue of international regime.

"In some cases three to four alternative, elaborate definitions

were provided due to disagreements in the Working Group.

The draft text was twice read by the Chairman of the

Working Group. Although in the seeond reading the Working
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Group attempted to reduce the number of conflicting areas,
. - o,
which were placed in quE?Bubrackets, by suggesting alternatives,

the text verbally remained the same. For instance the title

"United Nations Convention on -the Seabed and the Ocean Floor

-

) A . . :
Beyond the Limits of National Jurisdiction" had "United Nations'" -

and the whole title in brackets.74 The title of Part I had

three alternatives in brackets, i.e., "Basic, or Fundamental or

.

General Principles'.

A significant move in the first session of the 1973
Seabed Committee was the” introduction of a draft recommenéation~
on 19 March. by the United States,75 suggesting a provisional
regime. Tﬁe idea was not to Ereate an iqterim regime but tP

-

create a provisional regime. The move came from the United
States due to strong pressure at home from private firms.76
'This draft.recommehd@tioq as orally.revised was adopted by
Sub-Committee 1,77 By tﬁisi“the Secretary—GeneraﬁEwas Te-

. quested to describe exaéples of precedents of provisional
application of multilater;i freaties, edpecially treaties which
have established international organi-zations or regimes".78

Q .

) Another sigﬁificant development in 197§<was the dis-
cussion of the proposal put forward by Greece in the previous
session, on "archaeological and h@sforical treasures of the
deep ocean flooykzg This was repliéd to by a proposal from

Turkey,80 suggeséing that the archmeological and historical

treasures discovered beyond national jurisdictions shall
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constitute a part of the common heritage of mankind, and shall

be protected by the international regime. - Actording to this

proposal, the state of origin shall have the right to purchase

the treasure from the international regime. However, the

proposal suggested -that in cas'e the said state does not wish to

purchase the treasure, the international regime shall have a )
rigﬁt to séll at.or keep it in a museum belonging toan inter-.
national regime or to the United Nations. This proposal em-
phasized more according to the common heritage<nature.of the = |
‘treasures. This proposal was submitted for the granting of

s’tronger powers, than those envisaged in the proyosal of Greece for il;rter—

national regime jn regard to treasures found or discovered in the sea.

<
B. International Machinery : v

.
-« L——y L k- . L A
. “w

-~

3

N T - ‘ -
Simflar to discussions for other parts, discussion on
. . . o,
international machinery also concentrated on preparing a text

of draft articles. This draft indentified the areas to b

LA

B
covered under the 1nternat10na1 m&chlnery under the following
subjects: "estabilshment of an 1n£ernatlonal machlnery;* nature
of the Authorlty,* status of the Authorlty,* operation of vessels
angd emplacement of installations by the Authqfltz,* installations
and o&her facilities for the exploratlon of the aréa and thewﬁ P
exploltatlan of its resources ;* privileges and immunities; \\ . }
relatlonshlps with other organizations;* fundamental principles

of the functioning of the Authority;* purposes of the Authority;*

- \
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*the Assembly; powers and functions of the Assembly; the

¢ (L

Counc1l, powers ang functions of the Council; the system ofy =

~

h

: . o
settlement of ‘disputes (including the Tribunal); the Enterﬁfisé;

-

the Operations Commission; the Permanent Board; the Management
. * L

and Development Commission; the International Seabed

r Operations Organization; the Exploration and Production Agency;ﬂ
«‘:?‘? ) .
the Exploitation Commissioff; the Secret@iia?;* the Rules- and -

cqr
.

[N -

Recommended Practicés Commission;* the Planning/Price_
Stabilization Commission;* the Scientific and Technological

Commiséion;* the Legal Commission;* the International Seabed «

.

Boundary Review Commission;* the Inspection and Conservation

L. . R ¢ .. 81
Commission;* and miscellaneous provisions¥" Drafts on these
LY

-

topics were read in the‘Working Group, however, the second
reading of these could not be completed. Thus the repo}t of
the Wovking Group on’Iniernatidnal Regime and Machinery was
dréftegszewithout completion of the second reading. The pro-
" visions marked with an asterisk are those for which 'second
reading was comE&eted. Many subjecty including even those
which received second reading were put into text with several
. altérnatives: the sections ;n square brackets indicate the

areas on which it was not practicable to include 411 the views

in the text.

L L4
.

. [N oh
v 8 . )

The.Soviet proposal 3 suggested a draft preamble to
’ ~

. %+ -a treaty on the use of the_seabed’for peaceful purpeses. By

o
¥

= this the‘Sovietagflon suggested that a separate treaty could be

?

o concAuﬁ?Q on the use of the seabed for peaceful purposes - it
P

» - -
- . « o~ .
.
, . ..
I
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specifically referred to the Treaty on the Prohibition of the \

Emplacement of Nuclear Weapons on the Seabed. On submission

of this proposed preamble a view was expressed that "Consideration

-
.

of the preamble was outside the mandate of the Working Group;

however, a few delegates took a comntrar View".84 Owing to-
1E8 Y .

thé lack of time the Working Group could not complete its dis-

cussion of the issue and no alternative texts were presented.

4

-

The Italian proposal submitted draft articles con-

cerning the composition of the Council85 and the preliminary

-“draft articles concernirng the basic principles of the regime

2
of the international seabed‘area§6 The former is a revised
version . of the draft introduced by Italy in 1972.87 The
propos§1 suggested the following: Of the total 36 members, 16

designated members shall have the following division, 8 members.tobe
i 0
designated on the basis of "Gross National Product" scale, 7 on

“the basis of their particular role as coastal states and 1 for

having its status as a landlocked state. The proposal, further,
suggested a_thyee-quarters majority for decision on substantive
matters. It also included a sﬁégestion for the granting of
ﬂqon—éic}usive” prospecting licences, "exclusive" e%ploration

and- exploitation licences. ’ ) :

- - “‘7 . ’ __\'
) ‘ i .
V:3:ii¥ Conclusion . . .

o |

In the 28th Session of the General Assembly, agenda

item 40, "Reservation exclusively for peaceful purposes of. the
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seabed and the ocean floor, and sgbsoil thereof, unaerlying

the high §ea§ beéénd the limits of ﬁresenf national Burisdigtion
and use of their resources in the interests of mankind;‘ané
convening of a conference on the law of the sea: report of the
Committee on the Peaceful Uses of thg Seabed and- the Ocean

Floor beyond the L1m1ts of‘Natlonal Jurlsdlctlon" was con-

-

s1dered by the F1r57/Comm1ttee of the United Nations.. *The
report qﬁopted by t?§VSeabed Commt/;ee was submltted in six

volumes.8 The First CommitteesMield dlscu551ons from 15 to

89

“26 October'and.on 5 and 6 November. ~A l14-nation draft re-’

solution concerntng the convening of the Third Law of the Sea
Conference was submitted by Kenya,Maritius, Tanzania, Uganda,

(Africa); Iran (Asia); Chile, Colﬁmbia, Mexico (Latin America);
: » .
Australia, Canada, Iceland Malta, New Zealan#), Norway, Sweden

(Western Europe and others). 20 This was sub§eduent1y joined by

g

11 more countries as sponsoring nations: 3 Gulnea, Ivory Coast,

i

Liberia (Africa); Pakistan, United Arab Emirates (Asia); Jamaica,

Trinidad and Tobago, Venezuela (Latln America) y’ Australla,
Ireland, the Netherlands (Western Europe and others). 9, Thus
this resolution after two revisions was finally adopted by the:

First Com@ittee.

s a
This draft proposal concerning the cpqyening of the
Third Confereﬂce on thq Law of the,§eé was adopted in Plenary
Meeting by 117 to 6, wifh 10° absentions, as Resolution'3067,
‘(XXVIII).QS Eastern European stateé abstaipged from vo%ing}

The resolution stated that ''the .mandate of the Céqferencé shall

- ’
= s
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be to adopt a convention dealing with all matters rEIEEing to

@ 2

the law of~the sea,...and bearing in mind that the %roblems of

‘e

the ocean’ space are cloéely‘ihterrelatpd and need to be con-
94"

sideréd 3; a whole". Thus the way wa§ finally opened for the

Third Law of the Sea Conferencez

» -~
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1. The Seabed Committee enlarged. as per the U.N. Genéral
Assembly Resolution 2750 C (XXV), 17 Dec. 1970.
» Afzica (25): -Algeria, Cameroon, Democratic Republic of the
Congo (later Zaire), Ethlopla Gabon, Ghana, Guinea,
. Ivory Coast, Kenya, Liberia, L1bya Madagarcar, Mali,
Mauritania;~Mauritius Morocco, Nigeria, Peoples'
Repubtic of the Congo, Senegal, Sierra Leone, Somalia,
Sudan, Tanzania, Tunisia, United Arab Republic (later
‘ Egypt) ~
~Asia (17): Afghanlstan Ceylon (later Sri Lanka), Cyprus,
- India, Indonesia, Iran, Iraq, Japan, Kuwait, Lebanon,
., Malysla, Nepal, Pakistan,\PhiIippines, Singapore, Thailand,
. Yemen. '
Latin America (16): Argentlna JBolivia, Brazil, Chile,

. Columbia, Ecuador, El Salvador, Ghatemala, Cuyana .
Jamaica, Mex1co, Panama Peru, TrlnldaQ\Tobago, Uruguay,
Venezuela
Eastern Europe (9): Bulgaria, Byelorussia, Czechoslovakia,
Hungary, Poland, Romanla Ukraine, U.S.S.R., Yugoslavia.
Western Europe and Others (18): Australia, Austria
Belgium, Canada, Denmark France, Greece, Iceland, Italy,
Sweden, Turkey, U.K., U.S.A. ( .

&

Z. 26 GAQR, U.N. DOC.” A/8421, Supplemehi No. 21, p. 5.
3. Ibid., p. 24, para. 60. ]
4. 1bid’: 24, para. 61.

5. Ibid., 24, para. 62. v

P
P
P
6. Ibid., p. 25, para. 65.
P
P

7. Ibid.,- 25, para. 66.
8> Ibid., p. 25, para. 67. , .
:;T\\\U<N.‘DOC. A/AC 138/33 (Tanzania). '

10.  U.N. DOC. A/AC 138/44 and Add. 1 (Poland).

B 5 U.N. DOC. A/AC 138/43 (Soviet Union).

-

12.. U.N.'DOC. A/AC 138/46 (United Kingdom).
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U.N. DOC. A/AC 138/49 (Chile, Columbia, Ecluador, E1 -
Salvador, Guatemala, Guyana, Jamaica, Mexico, Panama,
Peru, Trinidad and‘Tobagp Uruguay and Venezuela).
U.N. Dod._A/Ac 138/53 {Malta).  ’~ - ‘ -

- . - 4

U.N. DOC A/AC 138/55 (Afghanistan, Austria, Belglum,
Hungary, ‘Nepal, the Netherland; and Slngapore) -

U.N. DOC. A/AC 138/52 and Add. 1-(Canada and Norway) and
U.N. DOC. A/AC 138/59 (Canada).

4
U.N. DOC A/AC 138/58 (Afghanistan, Algeria, Cameroon, Ceylon,
Democratic Republic of the Congo), Ethopia, Gabon, Ghana,
India, Indonesia, Iran, Iraq, Ivory Coast, Kenya’, Kuwaits
Liberia, Libya, Modagascar, Malaysia, Mauritania, MauritiUS,
Morocco, Nigeria, Philippines, Singaporxe, Somalla Sudan,
Tunsunia,.United Arab ‘Republic, United Republic of
Tanzania, Yeman and Yogoslavia). ’ ’

,
U.N. DOC A/AC 138/63 (Japan). AN I o

U.N. DOC. A/AC 138/25 (U.S.A.). ' A ‘
U.N. DOC. A/AC. . 138/46 (UTK.). ° -
U.N. DOC.A/AC 138/27 (France). - * . . .

Suprd n. 2, p. 19. -

Supra n. 21, p.,3.‘
U.N. DOC. A/AC 138/33 (Tanzania).

.

U.N. DOC. A/AC 138/44 (Poland); Quotations from supra n. 2,
p. 20. .

Ibid. N o v

U.N. DOC. A/AC 138/53 (Malta). ’ )

U.N. DOC A/AC 138/49 (Chile and others), Quotations from
supra n. 2, p. 21.

* Ibid. ' ' 4w
Ibid. \\\\\ .
U.N. DOC. A/AC 138/55 (Proposalqhy 7 landlocked and shelf- -~

locked countries). P .
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U.N. DOC. A/AC 138/SC. I/L.8 (Joint working paper by
Australia and Jamaica). -

U.N. General Assembly Res. 2881 (XXVI), December 1971
(the resolution on adding new members to the Seabed

+ Committee).

The Seabed Committee 1972 included the following 91 members:
Africa (26): Algeria, Cameroon, Egypt, Ethopia, Gabon,
Ghana, Guinea, Ivory Coast, Kenya, Liberia, Libya,
Modagascar, Mali, Mauritania, Mauritius, Morocco, Nigeria,
People's Republic of the Congo, Senegal, Sierra Leone,
Somalia; Sudan, Tanzania, Tunisia, Zaire, Zambia.

Asia (18): Afghanistan, Ceylon (later Sri Lanka), China,
Cyprus, India, Indonesia, Iran, Iraq, Japan, Kuwait;
Lebenon, Malysia, Nepal, Pakistan, Philippines, Singapore,
Thailand, Yemen.

Eastern Europe (9): Bulgaria, Byelorussia, Czechoslovakia,
Mungary, Poland, Romania, Ukraine, U.S.S.R.; Yugoslvavia.
Latin America (17): Argentina, Bolivia, Brazil, ChiTe,
Columbia, Ecuador, E1 Salvador, Guatemala, Guyna, Jamaica,
Mexico, Nicaragua, Panama, Peru, Trinidad-Tobago, Uruguay,
Venezuela.

Western Europe and Others (20): Australia, Austria, Belgium,

Canada, DenmaYk; Figi, Finland, Frdnce, Greece, Iceland,
Italy, Malta, therlands, New Zealand, Norway, Spain,
Swéden, Turkey, U¥K., U.S.A.

t

Supra, n. 32.

&

U.N. General Assembly Res. 2479 (XXV), 17 Dec. 1970.

-

Ibid., Principle 9. .

27 GAOR, U.N. DOC. A/8721, p. 19, para. 55 to 57:
Ihid., pp. 19 to 21, para. 58 to 66. J
Ibid., p. 21.

VU

Ibid.?p. 21. | )
Ibid., pp. 2{-22, para. 67 to 69.

27 GAOR, U.N. DOC. A/8721, p. 24.
Ibid., p. 24, para. 84.

Ibid., p. 24, para. 85.

Ibid., p. 25, para. 86.
Ibid., p. 25, para. 87,
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49. Ibid., p. 26, para. 90-94.

50.  Ibid., p. 26, para. 98-103. :
'51.  Ibid., p..27, para. 104,

52.- U.'N. DOC. A/AF 138/38 and Corr. 1.

53. ~ Supra n. 36, p. 28, para. 105.
( ) .

54. Ibid., p. 28, para. 106.

55: Ibid., p. 28, para. 107. «

56.  U.N. po¢} A/C.1/PV 1903-1909, 1911-1915,

57. . 27 GAOR, U.N. DOC. A/8721.

58. . U.N. DOC. A/C.1/L.621.

59. U.N. DOC. A/C.1/L.622.

60. U.N. DOC. A/C.1/L.634.

61. U.N..DOC. A/C.1/L.635. y

62. 27- GAGR, U.N. DOC. A/8949,.

63. U.N. General Assembly Res. 3029 (XXVII), 18 December, 1972.

64., For membership of the Committee in 1923 see, supra n. 34;

“.and 28 GAOR, U.N. DOC. A/9021, Supplement No. Z% Vol. 1,

p« 10, .para. 42.

65. See, V:1:i and note 2 to Chapter V.

66. U.N. DOC. A/AC 138/sc.I/L.21.

67. U.N. DOC. .A/AC 138/SC.I/L.24 (Draft ‘Articles concerning
the composition of the Council); U.N. DOC. A/AC 138/SC.I/
L.26 (Preliminary draft articles concerning the basic
principles of the regime of the international area of the
seabed and the subsoil thereof and regulations for granting
and administration of licences for the exploration and
exploitation of minerals).

68. U.N. DOC. A/AC 138/SC.1 25 (Draft articles on Archaeological
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and historical treasurés/)h the seabed and ocean floor
beyond the 1limits of national  jurisdiction).
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: 1v296i- .

U.N. poC. KJAC.138/SC.1/L.28 (Preamble to a treaty on

the use of the seabed for peaceful purposes)
U.N. DOC A/AC 138/90. i o

28 GAOR, U.N. DoC. A/gozf Supplement No.-21, Vol. ii,
p. 32. o

28 GAOR, U.N. DOC. A/9021, Supplement No. 21, Vol. I,
p. 21. ‘

UN. DOC. A/AC 138/94/Add:"1; also in Annex I to U.N. Doc.
A/9021, Supplement No. 21, Vol. I, p. 39 to 69.

" Ibid., p. 51.

U.N. DOC. A/AC 138/SC.I/L.20. -
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United Nations Seabed Committee 1968-1973 (1977), p. 237.

U.N. DOC. AFAC 138/SC.I/L.20. . -
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DEVELOPMENT OF PRINCIPLES: UNCLOS-III
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VIi:1 UNCLOS-III: Introduction -

-

The Third United Nations Conference on the Law of the
Sea began on 3 December 1973 with an opening speech by the

Secretary-General of the United Nations. He drew attention

s

to the importance of the conference:

v
"at a time when a dominant concern of the
United Nations was to close the gap
between developing and developed countries,
which had rightly been a major theme in the
discussions in the preparatory stage and
was a major concern of the Conference.
It was essential to emphasize that the
. Conference would proceed on ' the basis of
the General Assembly resolution 2749 (XXV),
namely, that the seabed beyond national
jurisdiction was the common heritage of all
mankind. The fact in ftself made the
Conference unique; for the first time in
history the representatives of States would
be engaged in translating that vital concept .
into reality." .

’

In meeting these needs, the resources of-the seas and
oceans would be of majo£ importance. But éhose regources it
was pointed out, afe finite: thé belief that they were,limitl
less was a very dangerous delusion: In the words of the eminent

P explorer and scientist ThoTr Hgyerdahl:

, "To neglect the ocean is to neglect two-thirds °
of our planet. To destroy thé ‘ocean is to
kill our planet. A dead planet serves.no

* nation. Energy, food, minerals, transport
and trade, recreational activities ‘and the
evils of pollution were all matters which
[are] involved in the development of inter-
national law “concerning the seas and dJceans.
The essential purpose of the Conference is
to establish a viable agreed legal basis for
international co-operation without conflict
and in the interest of mankind."l .

t
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With this in mind the Conference proceeded with its
work in 1973. The First Session, however, was devoted to-
the establis®ment of rules of procedure and formation of o
Committeés.2 Similar to earlier Sub-Committees of the Seabed
Committee:'three committees were formed with specified‘areas
allocated to them. Committee I of the Conference was entrusted
with the }ask toxbuild a new international reggime and an inter-
national ‘machinery for deep ocean mining. :

In thé Second Session, held at Caracas between June
and August 197ﬁ, substantive discussi#ns on the international
regime and machinery3 were begun in Committee T, based on the
draft articles prepared by its predecessor, - Sub-Committee I
of the -6eabed Committee, and a few W6rking papers preseﬂied to
itvin the Second Sessiqp.4 Qoaﬁittee I continued its dis-
cussions on establishing ah international regime and machinery
in the Third Session at Geneva. A few new proposals were
introduced in this session on the structure and composition of
the Council,S which were considered along with the earlier
proposals. At the end of tHe Third Session Committee I pro-
duced a draft Infbrmal Single Negotiating Text (I.S.N.T.), Part
1,6 and thus begun the struﬁturing of the Draft Treaty. Most
of the Fourth Session discassions were held in Plenary meetings,
and devoted to the revision of I.S.N.T. and production of the
Revisqd Single Negotiating Text (R.S.N.T.).7 At ‘the Fi%}h and
Sixth Sessions, Committee I devoted its efforts t; revising the

R.S.N.T.,8 as a result of which, the Informal Composite Ne-

gotiating Textg(I.C.N.'l‘.j‘ was produced at the end of the Sixth Session.

-
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AI'UE>SeVénd{andtﬁghﬂ1 Sessions efforts were continued to narrow

(XY

the remaining areas of disagreement. As a result-of this, at
the end of the Eighth¢§ession, ghe first revised qusfgg'of

the Informal Composite Negotiating.Text (I.C.N.T., Rev. 1) was
released.}0 : . -

@

Over this period UNCLOS-IIT has either developed new
principles or enlaréed and elaborated the existing ones. This
.period is noticeasle for Iexteroué development of principles
related té thé internat%dnal regime and macﬁinery, by way of
unprecedented conférence diplomacy. This Conﬁ;rence i; a part
of the great efigrts being made throughout the United Nations
system to establish a new international eéonom%c order. These

principles are not only to design a new international order of

oceans but they haye‘g lot more to contribute - to cliange the
0old order, which is no longer capable of meeting the yofld'§
economic ngéds. %he purpose of these principles is not only
to providé a rational system of ocean resource management and
exploitation, but dlso té establish an equitable international
order, - designed to narrow the yawning gap'Qeiween thé'rich

-

and poor nations of the world. )

\ L3

VI:2 The Development of Principles Relating to Regime

A.. Resource ?olicy . . ’

‘v
.

The I.S.N.T. on the activities in the area stated that

- .
-

t
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activities in the area would be undertaken in a manner so as

to: "(3) [floster the'healthy develoﬁment of the world .

eéono” -.and’.a balanced growth in international trade; (b)
« S’%ﬁ @ :J ;

mlggﬁ o& minimize any adverse effects on the revenues and

X

economies of the developing couyntries, resulting from a sub-

a

stantial decline in their export*earnings from minerals and

other raw materials o;iginating in their territory which are

also derived from the sea".11 The R.S.N.%. subsequently ex-

tended tgis provision by adding a new ingredfent to the first

’ ’

part of the I.S.N.T. provision; the changed provision thus

‘Teads: " a ctivities in the area [would] be undeytaken in such

!

~% .
a manner [so] as to f oster the healthy development of the

world economy and a balanced growth -in international trade, and
A} R !

to promote international co-operation gpr the overall develop-

ment of all countries, especially of deveioping countries".12
e

This underlined portion which was an addition to the earlier

provision was ddded in the context of the new international

>

economic order. }erhaps, this addition is to prevent developing
countries from the possible hdrms which are likely to be caused
to their developing economies. The R.S.N.T. gives particular
emph351s to the needs and interests of developlng countries.

This proV151on was enlarged upon 1n§Zhe R.S.N.T., which stresses

the need to "expand opportunities for all [s]tate [plarties to

4 4 5

participate in the devélopment of the resources of the [a]rea

and increase-availability of resources tp meet world demand". 13

This new addition is a reflection of the changing opinion of

I
- »

]
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the Confefence.‘ It is seen 1in retrospect as a new international
economic order demand. This provision, however, was con-
siderably elaboraged upon in I.C.N.T., which further specifies
the terms for the national development of all states with
particular emphasis on the development of developing countries.14
I.C.N.T./Rev. 1, "though reflecting an adjustment o% ‘these pro-
visions, i almodt a reproduction of the I.C.N.T. provision.15

o’ .

1

The language in the last two documents is quite
similar, and‘in contrast to tﬂe %.S.N.T. and the R.S.N.T.
provisions. In the later documents,-policy is stated in more
mandatory terms. I.C.N.T.16 and I.C.N.T./Rev. 117 expressly
refer to policies related to tlte transfer of technology and
protection of landlocked and geographically disadvantaged
states. R.S.N.T: differs from I.S.N.T. by providing for
protection against substantial declines in mineral exﬁort

| earnings of developing countries caused by, seabed production.
It imposed é product&on 1imit on nickel production in the first
20 years,18 and specified that nickel production will not
exceed the cummulative growth segment of the nickel market.
"This provision, though it ekxists in I.C.N.T. also, is in a
modified form - the interim production limit a%ter the first
seven years has be?n lowered to 60% of the cummulative growth

19

segment of the world nickel market. I.C.N.T./Rev. 1 in-

creases the interim period to 25 years, Kgyever, and the com-

q -
puting of the period will begin five years prior to the year in

20

which the earliest commercial production begins.. Both I.C.N.T.21

F
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and“InC.N.T./Rev. 122'in contrast to earlier drafts establish

a system for compensation to developing countries who suffer

adverse effects on their export earnings or their economies,

[l

B. EquitabM Sharing ' : -

An anti-monopoly provision was first introduced in the
*R.S.N.T. which recommends /"equitable sharing and distribution

’

of financial and other economic benefits among the [s]tate
[plarties from the activities in the [a]rea”.23 No comparable°
provision is found in the I.S.N.T. The I'.C.N.T., however,
amended the R.S.N.T. version and provided that preventioﬁ of -
monopoLizationLis a resource palicy objective. If accepted,
the anti-monopoly prévisién.as priﬁciple - "the enhancing of
opportunigies for all [s]tate ([p]arties, irrespective of their
social and econom{F systems or geographdical location, to

participate in the development of the resources of the [a]rea

and preventing monopolization of the exploration and ex-

*

ploitation of the resources of the area”.24 The same provision
- ks reproduééd'ihﬁthp I.C.N.T./Rev. 1.
s A - ~
C. Transfer of Technology - .

-
b J ‘ ,

.

The I.S.N.T. on transfer of technology provides that:

The Authority and through it state parties

to [t]he Convention [would] take necessary
measures for promoting the transfer of N
technology and scientific knowledge relating )

4
e
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td the activities in the [a]lrea so that

all [s]tates benefit therefrom. In

particular they [would] promote:

(a) -Programmes for the promotion of

transfer of technology to developing
. ' countries with‘regard to activities in the
[alrea, including, inter alia, facilitating
the access to patented and non-patented - \
technology, under just and reasonable con- .
ditions; :

. e (b) Measures. directed towards the
. acceleration of domestic technology of
developing countries and the opening of
N opportunities t'o personnel from developing
’ countries for training in marine science and
" technology and their full garticipation in
activities in the .[a]rea.Z

-

‘e . -
-

. ! )
This provision, though not substantially changed, was
amended in R.S.N.T.27 The words ''shall take necessary \
measures' were replaced by.+'shall co- operate“ and the words

"Aﬁﬁgorlty and through it state partleg'were replaced by

.""Authority and state parties'. Thus it was to encourage transfer

of technology as co-operation and not as mandatory provision.
Furthe{,‘words "patented #nd non-paéented" were replaced by
the '‘words ”relevaht'technglogy”. Though it does not,
apparently, reflect a substantial change, it was cerfainly
changed to reduce the wide range covered under the I.S.N.T.

provision. What will constitute the relevant technology was

However, this provision was substantially chaéged in

thus left open as a questfion.

%

the I.C.N.T. whith provides:
.o . E

v
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"The Authdrity [would] take measures in ,
accordance with this Convention:

[}
T »

. . . (a) to acquire technology and scientific

' ; knowledge relating to activities in the Area;
and

S (b) to promote and encourage the trans-

. fer of such technology and scientific know-
- ledge so that all states benefit therefrom.'28

The: I.C.N.T./Rev. 1 does not change these provisions of I.C.N.T.
but .adds that for the transfer of technology and scientific
knowledge relating to activitigs in the area the'AuthoritY
and state parties would co-operate.so that the Enterprise and
all state parties may benefit.’? After this the I.C.N.T./
Revision‘also agﬁs the earlier provisions of the R.S.N.T. in

a slightly modified language. iﬁis provides the Autho;ﬁty with

a stronger definition and wider role. It also enables the’

Authority to obtain required seabed from prospective applfcants
‘ * and contractors.
:, s
. — e
. D. Revenue Sharing .

The powers to decide on the policy of revenue sharing,

s
&

“in the I.S.N.T. lie with the Assembly and the Authority. The

provision reads:

7 s
: ﬂ ”[Thejxﬁpwers and the function of the ~
- Assembly would include:...(x). Adoption ’
-" of'criteria, rules, regulations and pro-
cedures, for the equitable sharing of
the benefits derived from the Area and its
. ,resources, taking into special account the
- - interests and needs of the developing I
<ountries, whether-coastal or landlocked."

\
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31

This provision was reproduced in the R.S.N.T., however, the

I.C.N.T. changes its contents as well as it was placed as a
mandatory provision under the functions of the Authority.32

This was apart from a provision placed under the powers and

33

functions of the Assembly. The provision read:

"The Authority shall establish a
systemfor the equitable sharing of
benefits derived from the Area, taking
into special consideration the interests
and needs of the developing countries
and peoples, particularly the landlocked
and geographically disadvantaged among
them, and.countries which have not attained
full independence or other self-governing
status."34 .

+

This was a new addition to the earlier principles and
A ) . .
4?)

i

added a mandatory provision oﬁ“%he shariné“gf benefits with
developing,couﬂtries, with particular emphasis on landlocked
and geOgraphicalfy disadvaﬁtaged states and the countries that
have not‘attained full independence or other self-governing
status. This privision, however, has been dropped from the
I.C.N.T./Rev.; ana the ppwér to decide on revenue sharing

has been left within the powers and functions of the Assembly,35

as it‘ﬁas in the I.S.N.T. and the R.S.N.T. However, the )
language is changed to ;Qit the functions of the Assembly. The
new provision reads: the Assembly shall %ave the power for

the equitable sharing of financial and other econoﬁic benefits
derived from activities ip the [a]rea, taking into particular

consideration the interests and the needs of the developing

countries and peoples who have not attained full independence
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or other éelf-governing status.36 In this new provision the

words ''and people who have not attained full independence or
“or other self-governing status' have been added to the earlier
T.C.N.T. provision.37 This indicates that although the pro-
vision has been changed from the mandatory position; to one
of’%he new elements (which were added in the I.C.N.T. mandatory
provision) of states which have not attained full independence
‘has been accepted as a new principle. The words '"landlocked

and geograpﬁically disadvantaged states' have been dropped in

I.C.N. T"/Rew~,l; that is, the speQ1a1 emphasis added for them

3
2

.in the I1.C. ﬁwﬁ' mandatory prov1510n has been withdrawn even
&

oy
e

R

from the provision now existing under the powers and functions

of the Assembly.

E. System of Exploitation

S
\

On the system of exploitation, the L,S.N.T.yprbvided for

e ra parallel system,,
1. The Activities in the Area shall be
conducted directly by the Authority.

"%ccording to the I.S.N.T, provision:

4

S fv"

2. The Authority may, if it considers it

appropriate, and within the limits it
may determine, .carry out activities in
the Area or any stage thereof through

- States Parties to this Convention,...by
ente€ring into service contracts or joint-
ventures or any othersuch form of
association which ensures this direct ard
effective control of all t1mes over such
activities. ‘

3. In entering into such joint-ventures...the




- 309 -

Authority may decide on the available -
data to reserve-certain portions of

the mining sites for its own further ex-
ploitation. 38 A

The I.S.N.T. provision clearly established a joint-
venture system - a system in which both the Authority and the
Assembly along with state parties would go for exploitation.
However, this provision by stating, "if [Authoriéy] considers
it appropriate,...carry out activities in the Area",39 gives
decisions to the Authority. By this provision, the Autﬁority
was empowered to decide tﬁat whether or not it should enter ‘
into joint-venture or any other system. The same article also
reserves for the Authority the power to decide that where ex- .*

politation should take place and which area be reserved for

the Authority's exclusive use in future.40

This provision was substantially changed in the R.S.N.T.
According to the changed provision '"activities in the Area
[would] be conducted directly by the Authority and in as-
sociation with the Authority and under the control...by State

P_arties...”41 In this provision no mention is made about the

power of the Authority to decihe,for such joint-venture or any
other type of contract. The provision simply says in
"association with", i.e., the Authority in association with
state parties will carry out the exploitation activities. Apart

from this the words, '"'service contact or joint venture' were

deleted in the R.S.N.T..provision, thus leaving the mode of

==
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association completely open. The earljexr provision of I.S.N.T.

o

empowering the Authority to reserve pahticular site for its own

exploitation was also deleted. In effect the now R.S.N.T.

provision was weak and less precise than its precedessor pro-
vision and it ssubstantially reduced the powéfs of the Authority.

€t established a perfect parallel system with the Authority

on one side and state and private entities on the other. 1In

contrast to the I.S.N.T. provision was given limited in the

R.S.N.T. for refusing to contract. On the other hand theg

R.S.N.T. provided security for the contractor.42 ‘

h2
: FT e rY

The I.C.N.T.'s provision foréékploitation is no
different from the R.S.N.T.'s provision exceﬁi that the words
"activities in the area shall be directly conducted by the
Authority" have been replaced by '"Activities in the area shail
be carried out on the Authority's behalf by the Enterprise".43
This provision is not a substantial departure'from\ghé previous
provisions. This provision indicates "additiona§2d1§c}eéionary
powers given to the Authority to encourage and pe?ﬂapst%equire
perspective contractors to transfer-technolagy and}to'contract
directly with the EnterprfFe".44 The 1.C.N.T., further, pro;
vides for a parallel systeh with dual nomination to be made
upon application for contract to explore and e€xploit. Where .
no conflict of area sought exists, negotia£ion$ to conclude a
contract with a qualified applicant are‘mandatory and the.
scope of negotiation is 1imited.45 The i.C.N.T./Rev. 1 has

reproduced the same provision without any significqnt change.46°

—

.,
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VI:3 The Development of Principles Relating to Machinery~

A. Organs, of the Machinery

IS

The I.S.N.T. establlshe§ an Assembly, a CounC11 a

o

Tribunal, an Enterprise and & Secrstarlate as the pr1nc1pal
organs of the Authority with ;‘é;ovisiop that sub§1diary organs
may be established accordin} to necessity.47 However, the
R.S.N.T. changed the position By dropping the Enterprise from

3

the p051t10n of Qr1nc1ple organs Thus actordlng to the R.S.N.T.
principal organs of ‘the Authority.48 The Entefprise‘in the
R.S.N.T. is defined as 'the organ through which the Authority
[would] diyéctly’carry‘out activities in the ’area.”49 The
R.S.N.T. also provides that ''such subsidiary organs which may

be found necessary may be established." The R.S.N.T.,however,

by addition of a new provision limits ‘the functions of different

~organs according to the seperate provisions laid down for each

organ.51 However, provisions related to the Council both in
the I.S.N.T. and R.S.N.T, establish two subsidiéry organs of

the Council.SZ\

£

The I.C.N.T. brought a substantial change in the posifion

of principal organs by dropping the Tribunal. According to the

"I.C.N.T. only three organs are principal organs of the Authority

- an Assembly, a Council and a Secretariate.53 The position

of the Enterprise is the same as it was in the R S.N.T. >4

g

According to the I.C.N.T. the Tribunal will not be an organ of )
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- the Authority. Rather.it would be a panel of the Law of the
Sea Tribuna1:§5 For the dispute settlement related to the
’seabed and the Authorlty,_the I.C.N.T.. by. a new prov151on

LY
©

‘establlshe& % new system.. In this a Seabed Dlspute Chamber
& 4

is e‘abl shed, Wthh will be a part of the Trlbunal and not
of ¥he Author1ty.56 It is clear here that the Law of the Sea
Tribunal, though being established by the same Convention, will
enJoy a seperate status quite independent of the Authorlty -
‘ For the disputes realted to seabed and the Authorlty, the
Statute of Tribunal and the main text _of the Convention, both
establish a Seabed Dispute Chamber of the Law gf the Sea
Tribunal.57 The I.C.N.T./R;v. 1 has not changed the position

of the R.S.N.T. and it has reporduced the same provisions.

B. The Assembly and the Council: Functional Principles

.

The provisions relating to the Assembly, ;re substahtially
the same in the I.S.N.T. and the R.STETT.SQ According to both |
of these provisions the Assémbly'is the supreme organ of the
Authority, with the power to prescribe general policies and to
- entrust organs with those powers which are not provided in the
text. In both the texts the Assembly has the power to elect
most of the members of the organs, including the Council. It

also has the final say in financial matters after they have

been recommended by the Council.

The I.C.N.T. has not changed the general provisions
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except that power of the Assembly to ''prescribe'" general

pglicies has been changed to the power to '"establish' general
policies.60 A major depart&re in the I.C.N.T. is a provision
which entrusts the Assembly with the power to adopt the rules,
regulations and Brocedures provisionally adopted by the,

Council.61 The I.C.N.T. gives a larger role to the Assembly
&
in the budget process.62 This text also empowers the Assembly

to deal with all such subjects which are not specifically en-

63 .. £ .
trusted to any organ. These provisions remain unchanged in

the 1.C.N.T./Rev. l.64

On the Council the I.S.N.T. provideé:

"The Council [would] be the executive
organ of the Authority. It would exercise
the powers and perform the functions en-
trysted to it by this Convention. In’
exeriasing such powers and. performing such
functions the Council [would] act in a
manner consistent.with general guidelines
and policy directions laid down by the
Assembly .65

[4

The R.S.N.T. provision differs from the I.S.N.T. and

provides: ' : ..
N ) )
“"The Council, as the-

of the Authority, [would ve the power )
to prescgribe the specific licies to be a
pursued by the Authority on any question. ' ‘
or matters within the competence of the-
Authority and in a manner consistent wjith the
general policies prescribed by the Agsembly."66

- \

L)

utive organ o

—

The change here is the Council prescfibés specific

policies, makes recommendations to the Assembly, and adopts

’

rules, regulations and proc.edures.67 The I.C.N.T. is the same

\

¢
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Substantially, and restores thé‘power relafeq to ”igggific
policies', except for a minér chqngé,:that\is, in the R.S.N:T.f
the Council "prescribe?"'speégfid‘policies and in the I.C.N.T.
the Council has been given the power to "egtablish" specific
leicies.68 According to the' I.C.N.T. the decisions of the
_ Council on rules, regulations and procedures are gubject to

the final approval of the Assembiy.69

C. Voting and Composition of the Council

L34

The‘I.S.NfT. provideg‘for a Cbuncil of 36 members
etected by the Assembly. Twenty-four of these were to be elected
in accordgnée with the principle of equitable geographical re-

presentatibnland £2~with a view to representation of special

interests. Thesé.were‘further divided as follows: _
(a) Six'hémberé with substantial investment 7z

in, or possessing advanced technology which \

- is being used for the exploration of the
area and exploitation if its resources and
members which are major importers of the
landbased minerals which are also produced
from the resources of the area.

(b) Six members-: from among the developing
“ countries, one being drawn from each of the
. following categories: (i) States which are
- exporters of the -landbased minerals which
may "also be produced from the resources of
the area; (ii) States which are importers
of the minerals (developing); (iii) States
with large populatjons; (iv) Landlocked
States; (v) Geogrdphically Disadvantaged
~ States; and (vi)  Least developed countries.

-

(c) Twent mbers in accordance with the
princip equitable geographical re-
presentation. For this purpose the -
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geographical regions shall be Africa,
Asia, Eastern Europe (ng;allst) Lat1n
America and Western Eurapéwand ‘others.

Decisions on _important questlons shall © « .
be made by a two-thirds plus -ore majority
of the members present and,voting. ,Other
questions require a majorlty'bf members
present and voting. Rl

e
¢ P

e

- -

12

These provisions reappear in toto in the”R.S.N.T.

However a substantial change occurs in the I.C.N.T. provisions.

Though the I.C.N.T. also provides for a Council of 36 members

. -
to be elected by the Authority, it differs in the division.

The division according to'the I.C.N.T. is as follows:

(a)

(b)

(c)

(d)

-

four members from among countries which

have made the greatest contributions to

the exploration for, and the exploitation
of, the resources of the Area, as de-
monstrated by substantial investments or
advanced technology in relation to resources
of the Area, including at least one State
from the Eastern (Socialist) European
region.

four members from among countries which
are major importers of the categories of
minerals to be derived from the Area, in-
cluding at least one State from the
Eastern (Soc1allst) European region.,

four members from among countries Wthh
on the basis of production in areas
under theur jurisdiction are major ex-,
porters of the categories of minerals to
be derived from the Area, including at
least two developing countries.

six members from among'de&eloping countries,
representing special interests. The special
interests to be represented shall include
those of States with large populations,

States which are landlocked or geographlcally

_ disadvangaged, States which are major 1mporters

b -

T
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. of the categories of minerals. tQ/be
- derived from the Area,-and least
devedoped countries. b

o~
/

(e) eighteen members elected according to
the principle of ensuring an equltable
geographical distribution of seats in

. the Council as a whole, provided that
’ each geographical reglon shall have at

least one member elected under this sub-
paragraph. For this purpose the geo-

graphical regions shall be Africa, Asia,
Eastern Europe (Socialist), Latin Amerlca
and-Western Europe and others.

.
¥

All decisions on questions of substance
"shall be taken by a three-fourths majority
of the members present and voting, pro-
vided that such majority includes a
< majority of the members participating in
. that session.

¢

&

<

The division in I.C.N.T. can be broadly divided into
two parts; members with the "interests'" and members according
to geographical distribution. The number of countries with the

greatest contribution and high seabed techology has been re-

5

duced from six to four. However, this loss has been com-

hd =

pensated by four members from among the major importers. But

’

developed, perhaps loose two members in the %eographical re-

'presentatioﬁ back to the same ratio as it was in the R.S.N.T.

»

- the Bastern Buropean (Socialist) countries. In all the I.C.N.T.

H "ﬁ

' provislon is an 1mprovement over R.S.N, T., for.it glves more

£

pxec151on to\fhe type of representation.

I » .

- - L - .

B The provision on the voting pattern on the issues of

.

r,
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substance Mas also been’changed considerably. Now in contrast
- f: - A

-
LY

. fourths majority of those present and voting is necessary.

L]

The IuC.N.f./ReV. 1, also follows the same pattern of voting

75 . ¥

on matters of substance. This new text follows the same

system _of representation as it was in the I.C.N.T. There is

no substantial change in the I.C.N.T./Rev. 1. The only minor
change which appears in the I.C.N.T./Rev. 1 is that deter-
mination of the. four-major importing states will be done on

the basis of consumption in the last five &ears by them.76

-

"D. Financing the Enterprise .

< v .

The 1.S.N.T. by way of a general provision,pquides for

financing the Enterprise. .The same provision provides for’

general financing of the Authority. The provision isefplit,up
into two parts: expenses of the Authority and system of
N k3

financing the Authority.. Acco;ding to the I.S.N.T.:

1. Expenses of the Authority comprise:

(a) Administrative expenses, which shall in-

- clude costs of the staff of the Authority,
costs of meetings, and expenditure-on
account of the functlonlng of the organs’
of the Authority;

-7 (b) Expenses not included in the foregoing,
incurred by the Authority in carrying :
out the functions entrusted to it under
this Convention; and g

(c) The expendlture of the Enterprise, -to the
extent that it cannot be met out of the’
Enterprise's own revenues and other receipts.

p
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2. The expenses referred to in paragraph 1

of this article shall be met to an extent
to be determined by the Assembly on the
recommendation of the Council, but of the
General Fund, the“balance of such expgnses
to be met out of contributions by members
of the Authority in accordance with a scale
of assessment adopted by the Assembly.77

This provision had a specific mention of the Enterprise's
financing. The R.S.N.T. has reproduced the whole provi'sion
but for the specific part of the Enterprise, which was

dropped.78 The R.S.N.T. provision is more general than the

; S
I.S.N.T. provision, .and it only permits alternate methods of

<obtaining funds in addition t6 Assembly appropriation.79

Similarly I.S.N.T., the R.S.N.T. also empowers the Assembly to

assess conttibutions from members of the Authority, based &h

a given scale 9£’ggsessments.

The I.C.N.T. has reproduced this general provision,80

however, a specific provision for financing the Enterprise
appear in the Statute of the Enterprfse.81 This new provision
in the I.C.N.T. assures the Enterprise pf government guaranteed
loans and the receipt of funds from contractual relation§hiésu
between the Enterprise and other entities. And that the

~

Enterprise's asséts include charges to enable the Enterprise

to come into early.oppration.gz The I.C.N.T./Rev. 1 has re-

produced the same provisions for financing of the Enterprise.83
Y * \ '

n

-

E. Financial Arrangements for Exploitation .

The I.$.N.T. does not refer to financial arrangemen$s

N
L

4
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¢ t‘ ) ¢ A * . . - .
in ,the Text, a lone mention of "financial arrangements' is
v 84 ’

-traceable in AnnexXN of the I.S.N.T.,. however, this mention

is not elaborated and “left for further development. The

R.é.N.T., alfke,\the I.S.N.T. is also sailent on ''financial

“arrangements". Howevgr, alternative tentative texts are

attached to the Text in a Special Appendix attached to the

85 ’ )

Annex III of the R.S.N.T. Part I. These alterna{e suggestions

refer,to general principles only, such as: '"to ensure optimum
Ve
revenues fbv the Authogxity; to provide financial incentives,

where necessary, to attract investments and technology into

exploration and exploitation of the [A]rea; to provide for

Pas

: 3 .
equality ff treatment gnd comparable financial obligations on

the part of all S tates and other entities which obtain con-’
86

tracts." ’ -

A
o 5

The I.C.N.T. remains the‘éame to that of the R.S.N.T.
alternates, sofaras the general principles are concerned. The
provisions in thq'I.C.N:T. appear in Annex II under the pro-

vision.entitled ''financial terms of contracts'", however, with

a note that it is a preliminary draft and further work needs

to be done on this subject.87 This is comparatively an

-e¢laborated version of thé earlier proposals and general

principies. According to this preliminary draft cargoes to a
. / .
¥ v .
contractor are imposed for filing the application, for the
annual right to mine, for the annual right to exploit, for a
L
. -

royality, and for a profit share. However, the .amount of such

carges is left blank for further elaboration and decision.88

rd
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The s.C.N.T./Rev. 1 develops the eéflier provision,
though, the general principles remain unchanged".89 This Text
provideg for a fee of $500,000 for the administrative cost
of proceSsing‘an application for a contract of exploration and
exploitation.90 A contractor is required to pay an annual
fixed fee of $1 ' million from the date of contract. However,
if the production bharge is greater than this amount, he will
have to pay the production charge; i.e., he wifl be fequired
to pay, either of the and whichever is greater.g1 The D%>
details of the determination 6f production charge and another
alternative '"mixed system', i.e:, a combination or production
charge plus ‘a 'share of net procteds, have also been provided
in the same provision. And the contractor has the option to

choose any one of two either "production charge'" alone or the

.
Y

. ‘9
"mixed system". 2

% . ) .

. . \/‘
. s

VI:4 Conclusio%s (

Even after these six years of UNCLOS-III, several issues
and minute details have not been‘COmpletely devéﬁopeﬁ or- they
have not reached the level of precision. THese four %exts‘are
'a considerable imprévement over the.éarlier reviews of the
Seabed Committee Texts. All of these Texts iniica%e a consider-
able amount of development. The principle provisions have’been
continuously elaborated upon and every new Text zdded to'their

comprehensiveness and precision. The princfplp%, at this *

‘stage of I.C.N.T./Rey. 1, appear in a uhique;fashion. They
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have now almost reached the stag? of maturity. They now very

well demonstrate the wide rahge of agreements in the Conference.

“’”?he basic principles have not been changed very much, though,
their position or language is sometimes changes. Some of the
provisions have grown a lot w%}h very accurate details. To
sum up the UNCLOS-III, deliberations, so far, have contributed

a lot to international law making, and developing a new inter-

national organizational system.
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VII =1 The Seabed Authority: Introduction

-

The Third United Nations Conference on the Law of
the Sea is an‘unparalléle& landmark in the history of mankind..
It is a'turning point in the history of international organ-
izations too. Never before in our ﬁemoirs, have we found such
a massive whole hearted effort by the world as ; whole, to
design a transnational organization for the management and
regulation of the resources of the deep ocean bed. .Thé
Conference's genisis lies in the notion of the creation of an
International Seabed Authority for the exploration and expioit-

ation of the resources belonging to the area denoted as ''common

heritage of mankind".

)

It is with this in mind that the delegates bégan
their deliberations‘in 1973 to structure the Seabed Authority.
The siXx years; of exhaustive efforts prodﬁced four unprecedented
documents. These documents which are the outcome of eight
successive sessions of the Conference display the patiencé,
co-operation and the diplomatic skills of all those who con-
tributed to the preparation of those combrehensive texts.
Although each document has been subject to criticism so far as
the Seabed Authority pa¥t was conceérned, the documents do not
fail in their merit for continudusly narrowing the psints of

, -
disagreement. . " sRecords of the Seabed Committee years

indicate that _almost all the issues were disﬁutéd. The very

° e
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success of the Conference in relation to Seabed Authority lies
in the fact that now, after nearly six years of efforts, we have

achieved something which can be termed as a substantial achieve-

o~
1

ment.

LS

-

The first of these documen%s was an outcome of the '
Third Session of the Conference in i975eand was termed the
Informal Siﬁgie/ﬁEEOtiating Text (ISNT).1 This was subsequently
reviewed in 1976 at the Fourth Session of the Conference and
termed thesRevised Single Negotiating Text (RSNT).2 It was
further changed in 1977 at the Sixth Session of the Conference
and termed the Informal Composite Negotiating Text (ICNT).3
The last of these was revised in 1979 at the Eighth Session
and termed the Informal Composite Negotiating Text Revision
1.4 The formulation of the provisions relating to the Authority
have been made and chanéed according to the draft documents
submitted to the Seabed Committee5 and the views expressed by

the delegates at the Conference.6

The *Informal Composite Negotiating Text establishes
the International Seabed Author?ty, in which all state parties

, shall ipso facto be members.7 fhe.Authority is the organization

through which all state parties will organiz?.gnd control
act%fities in the area.a This control particalarly is 40 be
exercised with a view of administering the resources of the
area.8 The principal organs of the Authority established'by‘this

draft convention are an Assembly, a Council and a Secretariat.9
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‘The Enterprise is established, apart from the’main o?éans;

IR L4 - - \
“to carry out direct activities in the seabed area.l? Similarly

a- Law of the -Sea Tribunal is established- for dispﬁte settle-
?

&
11 .
ments *N

The legal status accorded to the International Seabed

Authority is_ that of an international legal personality. This

.is further clarified in the text by adding "such legal capacity

2.

Y

*as may be necessary for the exercise of its functions and

-fullfilment of its purpose".lz’The Aﬁthorfty has been given

certaln pr1v11eges and immunities in the terrltory of each

state party, to enable it to perform its~functions. 13 The
/

Ad?hority has been granted immunity, along w%th its property and
assets, from legal process, unless otherwise expressly waived
-by the Authorlty 1tself The property arnd assets of the

Authorlty, 1rrespect1ve of their location,will be immune <£rom

%

) search, requisition, confiscation, expropriation and any other

< =

t&pé of seizure by legislative or exe&utive action'.15 All of
these assets and property are free from "restrlctlons, Tre-
gulatlons (controls and moratoria of any nature' . L5

o ‘ ‘
) : ) IS

' . . Members and staff of the Authority, including its sub-
: ‘

:drgans,and the. representatives of member states attending

meeting& of the Assembly, the Council or other organs of the
k]

Authorlxyy would enJoy in the texrltory of each member state,

immunity frdm 1ega1 process with ré%pect to acts perfd%ieé?by

them 1n the -exercise of their function’s’ (unless ex esgly

-
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7

waived),1 and would enjoy iﬂmunitie{lg;gﬁ immigration re-

strictions, alien registration requirements and national

service bbligations to the .same extent as members and staff of

other state parties.lg' The members and staff would be accerded

the same facilities as regards exchange restrictions and the same
treatment in respect of travelling facilities as are accorded

by states to the representative, officials and employeeé of
19

comparable rank of other states. The Authority's archives

are to be inviolable, irrespective of their location. Official
k)

-

» 1]
communications are to receive the same 4¢reatment as of other

international“organizations.ZQ

-

secrets or similar information and all personnel records are

All proprietary data, industrial

=

not to be open for public inspection.21 The Authority, its
assets, property and income and its operations and transactions
would be exempt from all takation and custom duties. TThe,

Authority is also exemptedéfrom any liability for the collection

22

or payment of any taxes or custom duties. With the exception

of local nationals, no tax is to be levied on or in respect of

’

expense allowances paid by the Authority to the President or

-

members oﬂ@the Assembly, or in respect of salaries, expense
allowance or other ‘emoluments paid by the Authority‘to the
Chairman:and members of the Council, mentbers of the Seabed

Disputes Chamber, members of any organ of the Assembly of of the

, R . 9
Council andrxhe Secretary-General and staff of%the Authority.23

The status, *¥mmunities and privileges, thus accorded to the
[ : - v

.Seabed Authority, are not substantially different from those

’ N
3 .
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accorded to existing international organlzatlons However the
" basic purpose of the Authority significantly devrates from the
existing international organizational motifs, ThlS will be the
first inteTnational organization to manage and-exploit the re-

sources 6f the international seabed area. e L .

\

. 7
VIIz2 The Assembly: Structure and Functions

A. Structure of the Assembly (including composition;
procedure and voting)

. .
The Assembly would consist of all the members of the

b4
Authority, that is, all state parties to the convention would

ipso facto be the members of the Assembly also, and each member

will have one vote.24 The Assembly will hold a regular session

&

each year and whgnever necessary the Assembly may convene
special sessions in addition to the regular session. §uch
sessions may also be cenvened by the-Secretary-General ef‘the‘
Authority at the request of the Council -or a maJorlty of the

26

members of the Assembly The Sessions of the Assembly shall

be held at the seat of the Authorlty, except when the Assembly
decides to hold its session elsewhere:- Every member.at these
sessions will be represented by one.repfesentative who may be

27

aecompanied by alternates and advisors.”  ~ The Assémﬁly is

empowered to adopt:its own rules and proceéyre.‘;At the he-

ginning of eacg %ggular session, it will elect its President
x N

and other officdrs as may be required. The President and

officers thus elected will hold the office until the election
- '
28

of a new Presideg?“and officers at-the next regular session.

e ¢
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The XESembly, on questions of substance, takes all .«
decigions by a two-thirds majority of the members present and

voting, provided that such a majority is not less than the

majority of-the members participating in that particular session.

a

For a decision on the question of whether or not the particular

1

issue is of substance, all such issues shall be deemed to be

. of substance, save, when the Assembly decides with a two-

i

thirds majority and this two-thirds majority is not less than
/s

the majority of the members participating in that particular

“

session, thap'the issue is not of substance.29 When a matter

- >

of substance comes up for the first time for voting, the
' President may himself or upon the request of at least one-fifth
of the members of the Assembly, defer the votlng on - such a .

Ama&ten.for the maximum period of five calauhr days. ‘This" fhle‘

is only once appllcable on each matter, hpwever, it cannot

i

be-abplied so as to pqstpone’the matter beyond, the entl of the

.

. 30
session.

A majority of the members of the Assembly would con-
stitute the quorum.31 ,The quesiibnwof procedure and a re-

EY

solution to convene a spec1a1 sesslpn of the Assembly shall

be decided by a majority of the members present and voting.

[y

At least one quarter of the members of the Authority are re-’

-

qylred to request, in writing, an advisory opinion from the »

President on’ the question of conﬁormlty-W1th this convention . »

1 44

of a proposed actiqgn before theikssemb}yeen any matter. Thg

-

’
’ - , - ]
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Assembly in such a case would defer this matter from a vote
. . H ~
and refer it to the Seabed Disputes Chamber for an advisory

5
opinion thereon. Voting on such a matter will remain sus-
pended pending the delivery of the advisory epinion by the
Seabed DispupesChambe%. However, the Assembl} is empowered
to decide for voting on such a deferred mattef, onl& in

case of the non-receipt of\ghe advisdry opinion by the final®

L P ~

week of fhe session in which the Oplnlon was requested 33
d Pl
B. Functions of the Assémbly: \ _
J * ,
‘ » » : /

The Assembly ig to have overall authority with re-.

Y
'

spect to the agﬁivitiés in the area: ‘ .

»

"The Assembly is the supreme.organ N
of the Authority, ‘and as such shall have :
the power -to establish the general N
\ policies in conformity with the provisions !
) of this Part, to be pursued by the !
Authority on any questions or matters within
7 ' the competence of the Authority. The !
Assembly ‘may discuss .any such question or ;-
matter, and may decide which organ shall
deal with*any such question or matter not
specifically entrusted by the provisions
of this Convention_to a particular organ
of the Authority."34 N X

The Assembly, in addition to the fue&tione_gnd powers referred

to abovef, shall elect members for thé Council in accordance Qﬁx
with the .provisions laid down for tﬁe composition of the

Council in ehe draft convention.35 _Upon recommendation of

the Council it shall elect the Secretary-General from among
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the candidates thus proposed.36 The Assembly will also elect,
upon the recommendation of the Council, the members for the
Governing Board of the Enterprise as well as the Director-

General of the Enterprise.37

. .
Thexz;sembly as a part of its functioms is empowered
to establish any appropriate subsidiary organ, if formation of
P su;h“q subsidiary organ is pecessag}'fog the perfofméﬁcq af
it; functions . However, in the ébmposition of such subsidiary
uoré;ns, it has to take into account the principle of equitable
geographical distributibn and of special interests and the need
for members qualified and competent in'tbe relevent technical
questions to be dgalt-with by such organs.38

The Assembly has ;to assess the amount of con-

4
tribution from the members to the administrative budget of the
Authority. This a;séssment‘will continue until the Authority
shail have sufficient incoﬁe from other sources for meeting its
administrative expenses, qndAbé\hade in accordahce with an
agreed general assessment scalé based upon the sgale used for
the regdlar budget of the United Nations.39 It will adopt
and formulate regulations pertaining to the financial matters
including rules on borrowing, however, these will be adoﬁted
only upon recommendation of the Council. It shall also decidé
on the tf;nsfer of fundg from the Authority to the Ente;priseﬂi

However, for the transfer of' funds from the Enterprise to the

. ¥
Authority, it will dgcide only upon recommendation of the

-~
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Governing Board of the Enferprise.40 The consideration and

approval of the budget of the Authority upon submission by
Council is also to be done by the As'sembly.41 g

The Assembly has to formulate rules and regulations
for the equitable sharing of financial and other economic
benefits éerived from the activities in the area.42 Apart
from these, it shall consider the problems of a general nature .

«p P .

‘related to activities in the érea, in particular for developing

countries and geographically disadvantaged countries.43
——t
VII:3 The Council: Structure and Functions Y

A. Structure of the Council (including compositiony
procedure and voting) '

/
. The compogitio; pf‘the Council is .the most vital "of
all the sub-organs. It is because the Council, "subject to
' the’ policies set out in the Conventién and the possible effect
of the '‘Assembly's policy guidelines, [has-been] given the
authority to determine whether exploitation, takes place;-wheré.
it takeg place, and by what entity and under what conditions‘ '

it takes place".44 TN . > .

+

gt

The draft convention-establishes a Council composed’

o~

. - . t
of 36 members of the Authority and elected by the Assemgz;\\
. . B I . 1

The division. of members can basicaliy be divided into two
e ’ R
categories i.e., members representing special interests an




. - 337 - ' i
L3 ) b s
. members to.be elected in -accordance of the principle of

equitable geographical representation. The former shall have

twelve members ,whereas twenty-four members have been reserved
€

for the later caiegory. These categories have been further

redivided into the following proportion:

- . . M
- .

(1) Members representing special interests - (a)

A S
i

"[flour members from among the eight states [gﬂar ies which

have the largest invdstments in preparation fgr and in the .

conduct of activities in the, [a]lrea, either directly or through
their nationals, including at least one Is]tate from the
Eastern (Socfalist) Euroﬁean region; (b) [f]our members from

among those [s]tates [pJarties which, during the last five

.

B
Lo

years for which statistics are available, have either con-
sumed'more than 2 per cent éf total world consumption or have
had net“impdfﬁs of more than 2 per cent of the total world
imports .of the commedities préduced from the categories of
minerals to be derived from the [a]rea, and in any case one
(é]tate from the Eastern (Socialist) European region; and (c)
K [flour méﬁbers<from among count?ies which on the basis of
proauctién in areas under them are majoér exporters of the
categories of‘minerals to be derived from Fhe la]rea, and in
any case one [s|tate from the Eastern (Socialist) European

»

region".45 ' -
)ﬂ

%

(2) Members on the basis of geographical distribution

v

- (a) "[s]ix members from among developing countries, representing
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special interests. The special interests_to be ?epresented
shall include tho§e of [s]tates with large populations, |s]tates
which are landlocked or geographically disadvantaged, [s]tates
which are major importers of the categories of minerals to
be derived from the |a]rea, and least developed countries;
(b) [e]ighteen members elected according to the principle of
ensuring an equitable geographical distribution of seats in
" the Council as a whole, provided that each geoérapﬁical reéion
shall have at least one member elected under this sub-paragraph.
For this purppse the geographical regions shall be Africa,
Asia, Eastern Europe (Socialist), Latin America and Western
Europe and others".46
The United States proposal }n.contrast to I.C.N.T./
Rev. 1 suggested for a Council made up of 24 members, of which
six seats were to be held by:the most industrially advanced
nations.47 Out of the other eighteen seét;, twelve members
N v
were to come from developing states and the remaining six were
not specified except that all the eighteen shall be elected by
the Assembly Bn the basis of éguitable geographical re- .

48

presentation. However, the proposal recommends that two of

49

the twenty-four members -should be landlocked. And the

L4

members, according to it, were.to be elected for three years

duration.so

*

/

» ¢
.

The $oviet Union suggested a Council of 30 member-
fstates, dividing the membefship into five:classes i.e,

//I ’ & /
/- /
re ‘ *
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* Socialist , East kuropean, Asian, African, Latin American and Western .
European and Others, and accorded five seats.to each class.Sl
The Soviet proposal provided for one represeritative of the - -

landlocked Eountrigs in each of the five categorieé.sz And

[

the members, according to the Soviet proposal, were to.be
‘elected for four years duration. Basically,'the present
dfaft_con&ention does not reflect the views of either of the

_two pTroposals., T

4 er

Accorging to the draft convention electjons will be

-

held at regular sessions of thé Assembld, and efefy member
will be elected for'a term of four years, Howeﬁer, it provides
that in the first election of members of‘The’Councfl )one;half

of the members of éach catégory,wirl be elected for a period

53

of two years. On the re-election of members, it provides

that though tie“memﬁer§ will be eligible for re-election,  due

regard’will,bq paid to the desirability of rotating seats.54

55

And each member of the Council will havé.one Vote. The

‘Council, similar to the Assembly, will EUnctlon at the seat

’

of the Authority. It w111 meet accordlng Io the need of
business of the Counc11, . but | it 1s-mand§toyy for the %

Counqil to meet .at-least three times in a year.56

™

%

In ae Council decisions on all questions of sub-
stance w111 be taken by a three fourths maJOrlty of the
members present and voting, prOV1ded that such a majority is not

" less than the majority of the members’ part191pét1ng in that

—&8—
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particular session. ' For a decision on the question of whether

or not the particular issue is of substance, all such issues

*

.4 -
will be deemed to be of substance, save when the Council

decfdes with a three-fourths majority and this two-thirds
majority is not less than the majority of the members partici-
pating in that particular session, that the issue is not of
substance. A majority of members of the Council will

All decisions on matters of procedure

f constitute a quorum.
will be decided by a majority of the members present and
A provision iXs been made whereby a member of the

voting.
Authority not represented on the Council may send a re-

presentative to attend a meeting of the Council, upon request
by such member and when a matter particularly affectfng it 1is
under consideration. Though such a representative is entitled
to participate in the delibrationg, he will not be entitled
-

to vote.sg
t
The text establishes two subsidiary organs of the

) Cquncil, namely (a) Legal and Technical Commission; and (b)
Economic Planning Commission. The composition and functions
of these organs will be discussedllater. The establishment
of subsidiary organs of the:Councilfis criicial to the proper

functioning of the Authority. .It is these subsidjary bodies

which will provide the required expertise that will advise the

%

Council on technical, financial and scientific matters.

. .

o
e
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B. Functions of the Council

In general, according to the draft convention, "the »
Council is the executive organ ef the Authority, having the

power to establish in conformity with the provisions of this

Convention and the general policies established by the Assembl)lr].‘6

The text empowers the Council to supervise and co-ordinate the

implementation of the provisions of the Convention and to

report to the Assembly the cases of non-compliance.62 It is

to propose to the Assembly a list of candidates for the
election of the Secretary-General63 as well as the candidates
for election as members of the Governing Board of the Enterprise

including the Director-General of the Enterprise.

-The Council will, as and when required, enter into
agreements with the Unite ations or other intergovernmental

organizations on behalf of the Authority, subject to approval

by the Authority(.65 It will examine -thé reports of the

66

Enterprise and forward them to the Assembly. It will present

to the Assembly the annual report and any other report as

67 It shall issue directives to the

. . . C e s 68 cwe ®
Enterprise and exercise control over its activities. It~ -

required by the Assembly.
shall also exercise control over all the activitieéJin thé
area.69 It will, after review by the Technical Commission,
approve on behalf of the Authority, formal written plans of
work for the conduct of activities in the area.7? However, the

plan of work will be deemed to have been accepted, unless
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» g
otherwise a contrary decision is taken within 60 days of its

‘@

submisslon by the Technical Comﬁission. Thus the Council
in such-matters is required to work expeditiously.71'

The Council will adopt on recommendation of the
Economic Plaﬁﬁing Commissibn‘neééssary and apprbpriate measures
to protect against adv%pse economic effec{s or specified
recommendations; and it will méke recommendations to the
Assembly on the basis of advice reéeiyed from the Economic
Planning Commission for the compensations to be awarded, 72
It can adopt and apply prov151onally regulations and piggiﬁures
and any amendments thereto, pending flnal adoption by the
Assembly. However, these rules, regulat1pn§ and amendments -
have to be adopted on the basis of the recommendation of the

Legal and Technical“’Commission.73

-

The Council will review 2he collection of all pay-
ments to be made by or to the Authority regarding operations '
in the area.74 I't will submit,to.the Assembly its budget for
approval.75 It will recommend to the Assembly regarding
financial regulations of the Authority including rules on
borrowing and transfer of funds from the Assembly to the
Enterprise.76 .

The Council wi 1 initiate proceedings on behalf of the

Authority, before the Seabed Disputes Chamber in cases of non-

compliance and on receipt of\the report of the Seabed Dispute .

»
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Ly

»

Chamber on findings, it will recommgﬂ&%%o the Assembly the
measures to be taken.77v°It is furthefgkmpowered to issue
emergency orders, including orders for the suséension or
adjustment of operations, so as to prevent serious harm to tﬁe
marine environment. It has the power to disabprove\of
particular areas for exploiﬁation by the Enterprise or con-
tracters, whenever it finds substantial evidence indicating
the risk of harm to a unique marine environment.78 Further,
the Council by this draft convention 1is required to establish
appropriaté machanisms. for directing and suprevising a staff
of inspectors who will be responsible foy inspecting the
activities in éhe area to determine whether or not the ruler,
regulations, procedures prescribed and -the terms and condition$

of any contract are being complied‘with.79

A -
4

VII:3:i The Economic Planning Commission: An Organ of the
Council

A. Structure

‘The Economic Planning Commission will be composed of
15 members. These QOBers will be leected by the Council upon

nomination by the State partiés. The Council may, if it

considers it negessary, increase the size of the Commission, .

80

however, with due regard to economy and efficiency. The

-
o . - . v
members of the Commission are required to have appropriate

v

-

: .
qualificatipng + those relevant to mining, management of mineral

resources activities,. interndtional trade or economics. It

- *
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. > ’ 8 r
will be the respoffsibility of the Council to see that ,member-

ship fulfills the need for all appropriﬁﬁf funptions of the

81 .ThéGCov;ncil is required to pay due -

Commission as a whole.
regard, in the election of memberé; to the need for equitable

geographical-dfstribution and representation of special
82

-

interests. The states are forbidden from nominating more

than one person as a candidate to serve in the Commission,
and no person can serve as' a member of more than one Com-

.. 83 . . .
Mmission. For mid-term vacancies the draft cenvention pro-

vides that in case of death, incapacity or resignation of a

member prier to the expiry of his term of office,.the Council

—_—

will appoint a member/ from the same geographical region or .

the areg of intetest fo¥\the remainder of the term of the

84

previous”member. A three year term for the members of the

*

Commis€ion has been fixed, however, they will be eligible

t

for re-election for another term.gs ‘The decisions of the

qumiséﬁoniwill be taken by;%wo-third majorityiof rhe'mbers.s6

A

B. Function // i

) .
:
' A
o, -
.

The Economic Plannirg Commission is required to
a t e *

perform its functions in accordance with the guidelines and -

87

directives of the Council. The Commission is required to

formulate gnd submit.to the Councillfgr approval, all such

.
s 08 i -

fules as are requiredd for the efficient functioning of the

.

P 88 . s . . . .
Copmission, - The Commission is required 'to submit a summary
g . e

e * »
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to the Council along with its recommendations or decisions,

. PP . .. . . 89
showing the divergencies of opinion in the Commission.

On request of the Council, the Commission will propose

measures to implement decisions relating to the activities

L4

in the area.90 It will review tge trends of factors-affecting

supply, demand and prices of raw materials which may be C
, ) . ) ’ * . ( -
obtai 9 from the area, with due reguard te the interests of

both mineral exporting and importing countries and:in particular

2
the developing countries.91 i

»
-
-

The Commission will examine any such situation ‘which

is likely to cause.adverse effects, ”on the economles of

devé/éplng countries or on their expott earnlngs resulting from

'é reduction in the price of affected mineral, or in the

volume of that mineral éxported, to the extent that such re-

92

ductions are caused by activities in the area" when brought.

to its attentlon by state party or state partles concerned.

And 1t will make appropriate recomm%?datlons to the Council .
o & : i
for submission to the Assembly of a system of compensation for

developing countries who suffer adverse effects caused due to

activities 1in the area. After adoption by the Assembly of such
' .- & L ’ :
recommendations the Commission will®make necessary recom- _

menaatlons to the Councjl for meiementatlon of the Tecom-

* - Ll "‘Zz e .4
mendatlons f’%vgompensatlon.94‘- oo R
-
VII:3:ii The Legal and Technlcal Comm1551on An Organ of the

Council
A. Structure. N
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The Legal and Technical Commission will be composed
of 15 mempers. These members will pe elected by the Council
upon nomination by the state parties. The Council, may, if

it considers it necessary, increase the size of the Commission,

however; with due regara to the ecgnomy and efflciency.95

.
- -

The &embers ot the Legal and leénnical Commission are required
to nave appropriate qualifications - those relevant to ex- " ..
ploration, exploitation and procéssing ot mineral resources,
oceanology, or economic or 1éga£ matters relating to the oean
m@ning and other relevant fields of expertise. ,It will be
the responsibility of the Council to see that membership ful-
fills the neea for all appropriate functions of the Legal

and Technical Commission as a whol_e.96 The Council is required
to pay due regard in the election Sf members to the need for
equitable geographical distribution and representation of
interests.97 They w£11 not nominate more than one person as a
canadidate to serve»Bn,the Legal and Technical Commission. And
no member can serve as a member of more than one Commis,sion.98
The draft convention for mid-term vacancies provides tnat in case
of &eath, incapacity or resignation of a member prior to the
expiry of his term of‘office, the Council will Pppoint a member
from the same geographical regidn or the area of interesf/?or
the remainder of the term of the previous nember ., >° Although three
year term for the members of the Legal d4nd Technical Commission
has been fixed, they will be eligiblé for re-eieqtion

for another ’term.lo0 ‘The decisions of the Commission will be
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taken by two-thirds majority of -the members.101

B.® Functions .

¢
The Legal 'and Techni Commis%;pn is required te

perform its fuqctibng in. accordance wi the guideiipes and

102

. - QA .
directives of the Council. The Commission 1is reqyired to

formulate and submit to the Council for approval, all such

_tules as are required for the effective functioning of ‘the

P
. Commission.lo‘5 - The Commission is required to subm%t a

*

summary to the Council along with its recommendations or

decisions showing the divergencies of opinion in the “Com-

'missipn.lo4 On request of the Council, the Commission will

propose measures to implement decisions rélating to the
activities in the aréh.los It will review formal written

plans of work for activities in the area and submit appropriate

* A 106 :
recommendations, to the Council. . . .)

. ‘
. \K -
. .
r * v o

i THé*Leéal and Technical Commisg;on, upon request of
the éouhcil,'Will\supervise!agtivit;es in the area, and it can,
where appropriat;;-do s; %p'consu1§a§i;n or collébération

wifh any entity alreaax‘carrying out such activities.107 Upon

request by a state party or any other.party- concerned, the

- o

members of the Commission Q;ll be accompanied by the re-

. ~presentatives of such stadte party when they are carrying out

S el A .. . e 108
their ' functions of supervision or inspection.-

v
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The Legal 'and Technical Commission will prepare

a report~ of -the envirenmental implications of the activities
being carried out in the area and makeé&he necessary recom-
mendations to the Council about protection of such ‘marine en-
vironment, however, they will have to take into account the
views of the recognized experts in that area.109 Tﬂe Com-
mission is required to formulate ru}es egulations and pro-
cedures taking into account all ‘relevant f ctors‘ipcldding
assessments of the environmental implications of activities

in the area, and i§ will continue to Keep such rules, re-

gulations and procedures under review and will reco

the Council from time to time, of the amendments reqhired. 110

VII:4 - The Secretariate: Structure and Function

A. Structure

-~

The Secretariat of the Authority will cgmprise of

a Secretary-General and such staff as is necessary for the

function of the Authority. Upon recommendation o¥ the Council,

the Secretary-General will be elected by the Assembhly fbr a

term of four years arld he will be eligible for ne election.

The Secretary-General is to be the chief adm1n15trat1 ~officer
of the Authority.111 The Secretary-General is required t
attend all meetings of the Assembly, the quhcil and of tlfe

subsidiary organs of the prihcipél organs and is-al required

to perform any other functions which are entrusted to him by

any argan of the Authority.llz Other functions of the

b 3
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Secretary-General include prépariﬁg and making a report to
113

thg Assembly of the work of the Authority.-
The draft convention.making specifications about the
staff of the Authority says that it will consist of such
qualified,scientific and technical and other personnel as will
be required for the administrative functions of the Authority}lé
It fﬁrther specifies that,in the recruitment and emp%gyment of
the staff ,and in the determination of their serv1c£‘;onditions,
the primary consideration will be to secure employee;\bf highest
standard of efficiency, competence and 1ntegr1ty, Pue care
is to be taken that they are recruited from gs wide a geo-
graphical basis as possibl"e.llb = t
« The Secretary—Genefal anq staff of the Althority,
while performing their duties and funcfions,are forbidden from
receiving.or see#ing any instruction from any government or
ahy source which/}s external to the Authority. Similgrly)' )
each state party is‘a}so required to fesﬁect the exc1u§ive1y
international character of the responsibilities of the\Secretary-
General and the staff of the Authority)and not to‘influence
them while they are diséharglng their duties and responsibilities.
This provision further provides that in the case of a violation
by a menber of the staff, the matterfwill be squitted to the

Y

agpropriate administrative tribunal, in accordance with the

: 116 . . )
"staff rules' of the Authority.:




B. 'Eunétions.

Y

The Secretary-General is required to make suitable
! .
arrangemen§s for consultation and co-operation with inter-

governmental and non-governmental oOrganizations recognized by’
the Economic and Social Council of the United Nations. However,

-y

he will perform such functions with the approval of the

g .
Council and only when the matters concerned are within the

' 117

competence of the Authority. Any organization which thus

enters intp agreement with the Authority can designate re-
7

-

presentatives to attend meetings of organs of the Authority in

the capacity of an observer.ll8 The Secretary-General is

¥

required, upon receipt of such reports, to submit them to the

members of the Authority.119

?

L]
¢

VII:5 The Enterprise: Structure and Functions.

-
H

A. Structure

" The draft convention establishes the Enterprise as

the organ of the Authority, which is responsible for carrying

out direct activities in the area. ‘he principal place of

120

its business will be at the seat of the Authority. The

\
structure of the Enterprise shall have a Governing Board, a
Director-General, and the staff required to perform its

<

duties. .
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The Governing Board will be composed qf 15 qualified
membe;s elected by the Assembly. The election will be based
on equitable geographical representati_/’on.122 The members will
be elected for a duration of four years and they will be

. ! ¢
eligible for re-election., However, th election or re-election,

13

the principle of rotation will apply.lzs Every member is

accorded one vote and all matters before the Board are to be

124

decided by a majority of the votes cast. The membefs of the

Board are empowered to appoint an alternate to act im then

absence with all powers. The members of the Board will con-

LY

tinue to function 1in the officCe unless thelr“sﬁccesgors'are
appointed. -In case of the creationof a vacanc§ far more than
90 days before the end of the term of the member‘concerned,‘
the Board is empowered to appoint another member for the re-«
“hainder. ' However, when the duration of the period
left betore the ending of the term is less than:90 .days the

alternate of the member vacating the office wi1ll exercise his

125

powers, except that of appointing an alternate. The Board

is required to function in continous session and will meet

-

as often as the business of the Enterpyise warrants. For any

«

meeting of the Governing Board the quorum will be two-thirdsof

126 i

. the members of the Board. The meetings of the Governing-

Board could be attended by representatives of the members of
the Authority, upon request and when a matter particularly.

affecting that member is under consideration. The Governingt

Board is empowered to appoint any Commission necessary for the

.
)
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funqtlonlng of the Enterprlse, subJect to approval and

dlre_ctives ’ofﬁtne Council., 127 >~

I3

The Director-General of the Enterprise will be

elected by theLAssembly, upon recommendation of the Council,

n

‘for“q‘flxed term not exceeding five years, however, he will

be ellglble to seek re electlonfqronenwretenn The Director-
General will be the chief of the statf of the Enterpriee.

?e would, unde£ directioﬁ and supervision’of the Goverqing
Board, conduct the ordinary businest of the knterprise. The
Director Gereral would be the legalwrepresentative of the
Enterprise. And Eubjeet to the generalrcontrol of the Board,
he will be responsible:for the organizaeion, appointment and
dismissal of tnenstaff.- The D;fector—General would not be

a member ot the Board and ihough he would pd%ticipate in the

meetings of the Board, he would not have a vote. 48

B. Functions

The functions accorded to the Enterprise involve:

(a) "to enter into contracts, forms of association, or other .

14

arrangements including agreements with . States and inter-

national organizations; (b) to acquire, leagse, held and dis-

X I - . -
pose of immovable and movable property; and (c) to. be a party

to legal ﬁroceedings in its own name."1%9 The Enterprise

13

would ﬁropose'to the Council projects for carrying out direct

-

activities;inéluding transportation, processing and marketing
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. 130 )
of minerals recovered from the area, such proposals
N v

would be included in a etailed discription of the project,

an analysis of.the esfimated costs and benefits, a formal
‘written plan of work for activities and all such other in-
formasgen and data as may bé required from time to time for
its “appraisal by the Technical Commission and approval by

the Council'i"‘."'i‘31

VII:6 The Seabed Dispute Chamber: Structure and Functions

" A. Structure

lg ) v
d The draft convention for the settlement of disputes,
related to the international seabed'%rea and activities
there?%, provides for the formétion of a Seabed Dispute
Chamber.132 The Chamber would be composed of eleven members,
selected from among‘%embers of the Law of the Sea Tribuqal
by the Assembly of the Authority, by a majority required for
matters of substance. In selecting the members for the
Chamberéthe Assembly would be required to ensure the re-
.presentation of the principle legal systems of the wowrld and
equitable géographical distribution. The Chamber would elect
its Chairman ffom among its members, who would serve for the
period for which the Chamber has been selected. The members
of the Chamber would be selected every three years and #buld
be re-selected for one more term. In case of the occurrence

of a vacahcy in the Chamber, the Law of the Sea Tribunal

would select a successor from among its members who would hold
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the office far the remainder of the term of his predecessor,’
subject ta the approval by the Assembly at its next regular
session. To constitute a Chamber a quorum of seven members

would be req ired.153

B. Functions

The Chambe¥ is to exercise its jurisdiction with
respect to activities in the area,regarding: "(a) disputes
between State Parties concerning the interpretation or

application of the ... draft con-

3
.vention; (bf disputes between a state party and the Authority

g

concerning ‘acts or omissions of the Authority or of a  State
Party‘&hlch are alleged to be in V101at10n of [the saldj

part or ...acts of the Authorlty alleged to be in excess of

'jurisdictlon or a mlspse of power; (c) d1spuﬁe between parties

to a4 contract,...concerning tbe'interprgtation'or applicafion
’ } K .

of 4 relevant contract or a plan of work, acts or omissions

of a party to the contract relating to activities in the

area and directed to the othér,party or directly~a§fecting its

legitimate interests’; (d) disputes between the Authority and

a prospective contractor who has been sponsored by a State.,
and has duly fulfilled the éonditions of application,‘conce;n{
ing refusal of a contract,:or a legal issue arising in the
negotiation of'a contract, -and (e) All matters specifically

provided for in this convention."134 . *
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Apa;t from exercising its jurisdiction in the dis-
putes referred to above, the Chamber would have the additional
function of giving advisory opinions when requested, to the
Assembly or the Council on legal questions arising within the
scope of their activities. 7The Chamber would render such

155

advisory opinions as a matter of urgency. The draft con-

vention, however, imposes limitation on jurisdiction of the ’I

€Chamber with regard to decisions of the Authority.136
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VIII:1 New World Order and the Law of the Sé&3: o

»

VIIT:1:i Setting S ",

A. Introduction . ~

In 1969 U. Thant, the United Nations' Secretary-

General while commenting on the issues involved in the

=

developing law of the sea said:

I do not wish to be overdramatic,
but I can only conclude from the in-
formation that is available to me as
Secretary-General, that the Members

Tt of the United Nations have perhaps *‘?‘
- ten years left in which to subordinate
" their ancient quarrels and launch a
global partnership to curb the arms
; .. race, to improve the  human environment,
o to defuse the population explosion,
and to supply the required momentum to . .
development efforts. If such a global ’
partnership is not forged within the
next decade, than I very much fear that
the problems I have mentioned will have
- reached such staggering proportions that

T
Pl

they will Be beyond our capac1ty to /

control.l .

Global prdblems are not new to human society. In

fact, mankind has never been crisis-free for any substantial

" period of time. Historical evidences show that sooner or

LY

later man has always been abl&\to overcome the crlses of his
day. In retrospect it seems. that "311 crises in modern times
were solved soon enpugh tc prevent a reversal of the triumphant
march of progress"'z Now, 15‘;%ere .any reason to belleve that

the gresent crises will not be soived? Is rhere any reason”

!
it ~ - \\

- . that the precedents of the past will not applx,to our present

VYo -

~
N
iy
~
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course of events. Present problems are numerous. They all

- generally regional or _national in origir.

¢
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3 #

and future probmems and that our problems wiIl not be solved

by themselves? Perhaps, the answer to these ‘questions is L

5

yes prfglems of our time will not be solved in the normal

exist at the same time and they are Elosely interconnected.
This interrelationship of the present problem areas does not
give us an opportunity to deal with one problem at a time.

In addition, present problems, being global in character

differ substantially from those of the past which were
- &

- Pe——

According to one view, the distinction between present

and past problems is that past problems had negative origins

- whereas present problems are the result of positive solutions.

The past problems were caused by evil intentions of aggressive .

v

rulers or government$, or by natural disasters regarded as

-

evil‘accofding_to~hdh;n values - plagﬁes, floods, earthquakes
and so_.:on.3 "Whereas the pfgsent'crises which have positive
origins" are consequences of‘actions that were, at their
genesié,,stimﬁi;ted by_man's best intentions. To reduce human
1aboﬁr b& exﬁloiting’tﬁe non-human energy‘sources in nature,

for example, was a‘gbal’no one quarreled with, but it led to t@g
present ehergy,criéis. Strengthening of ﬁhe group - ba\it the
family, community, or nation - by having a 1arge-number of
children was commendable; but it led to, population‘crises.
To,reducé human suffering and prolong hﬁmaﬁ life by‘cgnq9J§;£g

diseas§ was certainly a noble aim; but it led to a substantial
. - . . .

’

‘ i
‘ b
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increase in the population. Large construction projects,
such as building roads, dams and canals, agriculture and
forestry practices, hunting and breeding of animals; m@ning

and industrial engineering, etc. - in other words the im-

.~ position of man's design on the natural environment for man's

A%, 2 ‘
F

own. good -.was man's way of 'taming' nature; but it led to the
" . .‘.' vt ... 4"
environmental crisis.-

11

_Anothér question is of our attitude towards natural
resourées. In an unchecked pursuit of economic and material
‘growth,_pérhaps wenhave put faith in the inexhaustible supply
of natural resources: food, energy, raw materfzgs, etc.
However, present studies and surveys have indicated that by no
means these resources are infinite. They will hardly last for
~a couple of decades. Some positive estimates, though believe
that alterﬁatives will be found, we can by no means be certain
that the substitutions will be found when needed and in the
required qu%n;;fies. Such an uncertainty, perhaps, compels us
to accept qﬁ%t|£he present progress cannot continue uninterupted.
This tondition, arguably, becomes more’aggravated in the light
of prg@fﬁt ;gstems which govern the complex and diversified
human sociefi. This situation which affects the existing
‘.ﬁorgéfgrdgfiis bound to influence the prééenf international

structures, 4nd international economic order.

Present international structure, which is an outcome

- R

of the Second World War, shows two significant developments.
Firsf,uthé'rich countries had created an enormously'powerful

/

- " i -
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industrial machine. Feé\by stimulated demand in the Western
world, it was fired by athdant and cbeap supplies of oil.
Secondly, the post world w;}\period was a time of revolptioﬁ
and liberation. The fhumber af nation states suddenly rose to
over 150. This change came as a big blow to §apidly developing
Western economies. During colonial history the Western world
had guaranteed access to ch;ap supplies of the Third Worid‘s
raw materials. The <industrialized countries consumed nearly
70 per cent of the world's total outpu£ of the nine major
minerals, excluding oil, which was required to sustain an
industrial economy. O0il supplies, at just over one dollar a
barral, stimulated '"growth in energy consumption at between

6 and 11 percent a year. The very cheapness of the supplies
ensured rapid growth. It also encouraged extravagance and

waste".S

Whether tge racial or the colonial expe;iénces were
more important was not an issge: It was the shifting of power
from the western industrialized world to new emerging states
which caused much more stress for the booming western economy.
"Policy-makers of mény industrial states feared the wrath of
the African, A51an and ‘Latin American raw-material producers
who were no longer content w1th extent market pr1c1ng p011c1es.
The dramatlc steps taken by the Organisation of Petroleum
Exporting Co¥ntries (OPEC) in 1973 terrified the formerly com-
placent deyeibped.states. This assertion'of'Th;nd World péwer
vis-a-vis former coIéqial powers of the No;th portended a new

6
order'.




-

B. Values

In 1975, Kurt Waldheim, the United Nations Secretary-

General,while commenting.on the world situation, very slightly
e ) ' i

said" . ' t.
» - - .

""Many new nations having won political -
independence find themselves still bound
by' economicadependency. For a long time
it was thought .that the solution to this
problem was aid and assistance. It is in-
creasingly clear, however, that a new
international economic order is essential
if the relations between rich and poor
nations are to be transformed in a mutually
beneficial partnership. Otherwise, the
existing gap between these groups of nations
will increasingly represent a potential

threat to international peace and security. %a

Moreover, the dependénce of the - $
developing world upon the developed is
changing - indeed in certain cases has been
reversed. - “Many deveIOped natlons are also
.finding themselves in serious~economic
difficulties. The international system of
econofmics and trade relations which was
devised 30 years ago, is now manifestly
inadequate for the needs- of the world
community as a whole., The charge against
the order in the past was that it worked well
for the affluent and against the poor. It
cannot now even be ‘'said that it works well
for the affluent. This is an additional.-
incentive for evolving a new international

econbmic order.
Y" » <

The Third Worid is neither demanding massive re-
distribution of the past income’and wealth of the r1ch maglons
nor seeking charity from the prospereus, nor equality of
income. What the Third World is asking is.the equality of-
6ppox§pnif; and the right to sharefin future growth. In an’

L
T o- te

-

= ¥
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attempt to secure greater equality of opportunity, '"they are
simply insisting on the right to sit as equals around the

bargaining tables of the world”.8

Inequality in the international systems 1is, perhaps;
the basic problem. This has resulted in the formation of
two worlds: that 9f rich and that of poor. According to

Bariloche this inequality is the root of present world crisis:

The most outstanding feature of the
world today is the fact that nearly two-
thirds of humanity live in a state of
poverty and misery, while the remaining .
minority is' beginning to feel the effects
of over-consumption resulting from un- .
controlled economic growth. This$ in- .
equality, which has been increasing, is
most clearly manifested in the present
division of the world into developed and
underdeveloped countries.®

P

o

~

If we wish }o solve this problem of inequity, society
as a whole must accept the responsibility for guarhnteeing to
mankind a minimum level of welfare and ensure equality in
human relations. The "creation of an equitable social order z
internationally and nationally - can thus be biewed as a pre-
condition for the real pursuit of the fundamertal aim".10
Bariloche proposes an idéal society: ”baéed on’the premise
that it is one, through radical changes in the woxrld's social’
“and international o}ganizat§on that man can finally be freed
from underdevelopment and opﬁression. WHat is proposed:is é

shift toward a society that is essentially socialist, based

on équality and full participation of all-its membe®s in the -

A ]
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decisions affecting them; consumption and economic growth

are regulated in such a way as to attain a -society that is
v

intrinsically compatible with its environment".11

Another issue apart from 'inequality' is the 'material

growth'. Many of the global crises have been attributed to con-
tinuous and rapid material growth. Two contradictary views

have been expressed on the material growth and their relation
to present global crises.” One view argues to bring a stop

to present rate of growth, whereas another maintains that the
solution to world érises lies only in continued growth. It is
a well estBblished fact that "in the world's developed in-
dustr@alized'regions materials consumptionahag reached pro-
portions of preposterous waste. In these regions there must:
now bhe a relative decline in-the use of various materi%ls.

On the other hand, in some other less fully developed world
regions, there must be substantial growth in the ase ‘of some
essential commodities, either for food production or for in-
dust'rial production. The very existence of the population in
these fegiohs depends on such growth. Hence, unqualified
arguments 'for' or 'against' growth are naive;.to grow or not
- N . e .

to grow is neither a well, defined nor a relevant ‘question
until the location, sense and subject of growing and the

growth process itself are defined".}? = <

#

-

» -

“ C. Structure " '

v

The world éommunity appearé as a "system'" by which

. *

at . . ¢
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we mean collection of interdependent parts rather thaﬁ’mefely
a group of largely independent entities as was the case in the
ﬁast. A disturbance in the no}mal state of affairs in ény paft
of the world immediately spreads all over the world. Many .

L

recent events unmistakably show this.

The description of the developments followed by one

e

such event-will well illustrate the interdependence and global

impact of such events. The winter 1971-72, with its prolonged

2

low temperatures and strong_ icy winds all -over Eastern Europe,
¢

effectively destroyed one-third of the Russian wheat crop.

[4

Surprisingly, the government bureaucracy ignored the <situation, !

g

and the spring wheat acreage allocation remained umchanged.

~

- Since the direct per capita consumption of wheat in that

¢

region ig‘high, it\@aQ urgent that-the deficit be eliminated.

In July 1973 the U.S. government extended a $750 million credit
to the Soviéf‘pnion for. the pu}chaspﬁbf grain over a_three

year period. Actually, the value of purchase increésgd
significantly before the delivery got underwaf,sigbé‘food

prices soared ail‘éver the world.: The priée of wheat‘doubled
in;Nbrth America - hitherto a.bastion of cheap ghpply. More
imporlant, and much moreﬁunfqrtunateiy,itbét@sémé year's

late monsoon heaviiy damagéd the‘crbps on the Indian sub- L .
contigeﬁt, resulting‘in:a'disastrous loss of.foéd sﬁﬁply, . Lo
which in the aftermath.of a tragié wayak Tpgn a arought hit 1 T
Chi?a and Africa,anﬂ while it wés_gé§uir&ng Qhatever.foodstuffs

A Y .

were left on.the market, hundreds of thousands éfgéjgisfns .

'S v v . A _’,

-

. .
* : ’ - -
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faced starvation. Nowhere was wheat .to be found, for most of

the world's sutplus had been‘sold. A bureaucratic decisien *

E

in one reglon resulted in a housewives' strike against

soaring food prices in another part of the world and in a tragic

’sufferlng in yet another part of the world 13

L] L

'The most~outstand1ng lesson which can be drawn from

-“these events is.a realization of how strong the bonds among

nations have become. ' The world cannot be viewed any more as
: . P
a collection of some 150 odd nations afid an assortment of . .

political economic blocs. Rather, the world must be viewed ®

*

‘as consisting of nations and regions which form a world

system through- an assortment of interdependencies.

Agﬁther egample 6f present changing international

structure can well be noticed in growing economic control of oil

r

exporting countries. The annual excess of revenues to the
0il exporting countries will amount to 60 _billion dollars,

which is about two-thirds of all overseas investment which
’ 7

. . : . ~ L
United States firms have acquired up to this date. Using such

a one-year surplus they could acquire control of an amazing

’

nOmber of companies in the Western develppeh world incfhding
such U.S. giants as American Telephone and Telegraph, Dow
Chemicals, General Motors, f.B.M;:\T?T.T., U.S. Steel, and
Xerox. And what can Be acquired in 10 years? The o0il ex-

bérting countries will accumulate $500 billion in less than

.
’

- ! ’
ten year$; an amount which could buy twice the total output of the

Japanese economy in the mid-sixties and is of the same order

PN
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, .
. 14
of magnitude as_the total world monetary resources.

4

Developed nations and régions»age‘becoming in-

creasingly dependent.on the non—répewable resources frém the

. rest of the world. Tzié can perhaps be best illustrated for
the'United States which traditionally has been a nation with
the most radvanced industry and abundance of fesgurcps. Until . A
the 1?40'5 the United States was a net exp;rter of matgrials..
Starting in the early 1950's the situation changed con-
siderably. By 1970 the deficit due to imPort of materiéls'
reached $4’billion and is projécted to.climb up tg $60 billion
annually arbund the year 2000 assuming no dramatic change in
relative prices for materials takes place. Meanwhile the
material consumption in the United States as'a porfion of the
total world consumption‘@as declined from 42 percent in 1950,

to 27 bbrcent in 1@70; so the situation in other developed '

regions 3s Western Europe and Japan is'getting relatively even
15 ¢ : .

worse.

D. Problem Areas .
*

I. The Armaments Race . u‘ )

-

More. than any other major problem the armaments race’ .
carries the real threat of the distruction o0f virtually all
life on our planet. World military expenditure now approaching
$300 billion a year - nearly $35 million every hour of ebery
éay - and they continue to rise. More and more Thifd World

¢

Countries are devoting an increasing share of their limited




Lz

to military research and developnent. The problem is not to

L4
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resources. Third World share of armament and military- ex-

penditures rose from six percent in 1954 to seventeen percent

~ - o t
in-1974. The armameﬂ% racg~deprives mankind of enormous

#

financial and human resources. Nearly half a million

scientists and engineers - almost half_af the world's

"scientific and téchnological manpower -}devote their ,skills
& - - )

shift from war.to peace economy, but froft war to peace

mentality.16 ‘ ’

IT. ~Population o

hY

Population growth .is a complex subject. It is,
' ‘ : L N #
however, clear that, glven.the many uncertainties and un-

knowns facing mankind, there i1s every need tp exercise caution

A%

'in discussing, the population tRat our planetbcan ultimétely

°

support. . This applies just as much to the .rich as the poor
nations bécause of the vastly disproportionate share of the

earth's eco-systems they generate.- The lowest growth projections
CT "

indicate,that during the ,[first decades of the twenty~first

¢

- . . .14 : . B
century the earth's pdpulation will-be ‘almost twice as great

[y

as it is now - over seven billion people compared with the:
present four billion. The 1970's will witness the gréatest
population growth se far in history: over 800 million will be

born - of whom néarl} 88 percent, some 900 million, will be in

17 . e

the Thi}d_World.

-
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.To curb high growth rates calls for a concerted attack

on poverty, unemployment, illiteracy, hunger, malnutrition

Y

and disease; and for the provision of essential social

services as well as population limitation measures. The

-.population curtailment cgnnot' be achieved without economic

development 1s obvious.
L

—
*

I1I. Food
“ '3n ‘ )
Estimates of the number of peoOle currently suffering

Afrom hunge;\@nq undernourishment vary from close, to half a

1

billion to‘one and a half billion. "  There 1s no single cause

of theAworld food problem Part of the explanatlon is to be

2

found in the operation of many of the world's 1nternat10na1

systems, particularly in the distribution of available food.

However, both the industralized nations as well as the Third

<

‘World countries have contributed to the world food problem.

LY

The hédnual rate of growth in food production at the global
leVel was 3.1 percent during the fifties and 2.7 percent
durlng¢the 51xt1es compared with population growth rates of
2 0 percent and 2.9 percent respectively. - Although’Thi;d
Werld food growth rates over the past two decades were the

&ame as those recorded in the industrializéd Countries, gains

[ “

’were'greaply reduced because of higher rates of.population

A * \ ) - - -
‘growth - averaging 2.4 percent a year over the same period.

The!growth in “food prodﬁction per capita in the Third World
N s N .
in fact narrowed from 0.7 per year 'in the fifties to 0.2

-~

<
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percent in the sixtfesr A growth rate of 0.2 percent-re-

presents a yearly gain of only 400 grams per capita. The gain

in the industrialized countries over the same- peridd was

_thirty times greater and averaged 11,250 grams.18

No country can allow itself to bo permanently and
greatly dependent on others for its foodstuffsg. Without.

A

. . - .8 . i
international and, where necessary, natlonalééeerms, the

L] é 7

humble wheatsheaf seems destined to become.a powerful weapon

of economic warefare. "A C.I.A. report prepared shortly before

the Rome World Food Conference pointed to the fact that the

" United States' food surplus provided 'virtual life and death

perr over the fate of multitudes of needy'. This power has
been recognized by, for example, the American Secretary for

Agriculture who has observed: 'Food is a weapon. It is one

of the principdl tools in our negotiating kit".19 Without a

-

ks -

to become a 'starvation crisis. - %,,~—;; ’
IV. Natural Resources and Energy N

, s - . . LI \d
.

. Fears. for the gxhadstjdn of natural resources com-

- _ . ] : ’ R C o
bined with the actions of OPEC have brqught raw materials in
éeneraL and non-renewable resources in particular.to the fore-

front of intermational discussions. 'The realization that the
industrialized countries, are vulnerable to the collective

’

afforded natural resources a strategic importance.

¥

_- . * : . - - K.
- .,pressure of Third World raw materials producinf countries have

L4

" major change of course, the present hunger crisis seems destined
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The contemborary crises give equally strong indications

.0f the emergence of a global and~incfeaéingly complex world

system. The energy crisis quite readily provide§ such
illustration. In’October 1973, when the oii crisis hroke out,
efforts were directed toward resumption of supply flow to
méét’whatever demard would develop. But that turned out not
to be a real problem. The real problem is only appearing now
when a continuous increase in consumption coupled with an
increased price for oil is bringing a majoritransfer of wealth

. 20
and economicC power.

" Another example in the areas of mgtefial resources,
"The United States, which up to the 1540'5 was a net exporter
of materials, will depend b& the year 2000 on imporfs of
around 80 percent for all ferrous metals, excluding iron, and
70 percent for all non-ferrous metals. -.In late 1973 Morocco
increased the price of phosphate -exports threefold, while in
the spring of 1974 Jamaica increased the taxes on bauxite
exports several fold. The objective w§i~not to inflict
economic daﬁage in the bauxite importing nations but rather
to redress the damage done to the balance of payments due to
increased oil and food prices.”21

V. Trade

Trade is another area where changes in the scale of

international activity have called for increasing international

- . -«
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other parties.
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regulation during the 1a£%\few‘decades. The regulation ¢

"introduced so far h?Sfmainly been designed to encourage freer

trade. Now increasing proportion of discussion is directed
. i * P ‘._‘
A -

%n promoting fairer trade: for example, between rich and poor

LW
countries. The problem of today is if totally equal fradjng
z 4:3 . - Ll

positions were established, and all restrictions on trade bet-

ween nations were abolished, the rich countries would take a

-

\ = . g 3 <
. still-larger share of world trade then they do today{g«hlle

the developing countries will strike further. Already The
ri<h countries, with less than a third of world's population,
have'Sl percent of world exports, while-developing céuntries,
with mére thanltwo-thirds of the population, have only 19

percent. 22 . *a
a} °

" Twenty-three governments, mainly advanced Westegyn-

-

codntries“in 1947 agreed to enter into a General Agreement on

Tariffg and Trade (G.A.T.T.). This forum, however, was

-

enlarged in latern"years.. Under this all members agreed to.

L4

trade with the others on.a non-discriminatory basis’ granting
) ' L

, edch other most-favoured natton treatment. New quantitative

restfictions were prohibitedv though there were many escape
clauses.--The Q:A?T.Tﬂ haa céqtained sgge recognition of the
. B PR i . .
special proﬁieﬁs of developing countries. Under Article XVII,
lggé~develobed’coun£niesz t;gether with thos;,eggagéé in

'economic reconstruction'y were able to imp@se non-dis-

éfiminatpry quantitative restrictions with thgrcbn5£nt of

>

23 > R 4 ®
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ﬁ The United Nations Conference on Tgade and Development

is another organisation forum where trade issues of international

4 [y

nature are discussed. While G.A.T.T. remains the organisation
»mainly responsible for securing freer trade, UNCTAD has cormn-

. centrated on developing fairer trade. This organisation‘has
considered mainly shippihg, insurance, commddities, excise
taxes, quotas, and other matters of special concern Eo poor
countries. One of the main questions which began to be dis-
cussed after 1its bwo.conferences wés the possibility of
special preferences to be provided by the riéh gountrie§

generally for exports from the developing countries general‘ly.z4

VI. Money

“ - ¢
It is not only trade whichhas become increasingly
international in recent years. The-same is true for money also.

There has been ihternational moneyyqf.some_kind or the other

from the earliest times wherever and whenever trade was copducted
betwéen nations or societies, some mutﬁally'acceptableimeans

of payments were used. "The first internat}onal unaerétanding

on the type of international monetary system came in 1870 ’
when a nﬁmber od countries, including France, éermghy, and the
United States - like Britain - adopted a single metal ”gél&
standard"”. In its purest form this meant that.anyﬁodf could

tender gold-and ¥eceive the same.guantity of a national

cdﬁnage acéording to the parity adoptéd? trade . deficits
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o
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»

between countries could thus be balanced by shipments of gold.

L3

But, gradually, this was replaced by the '"gold exchange"
sgandard. Under this changed system sh%pment of gold was not
Becessary abroad to adjust payments imbalances. * The monetary
authoritie§ of oﬁe country wouldcgeal at a fixed ﬁrice with

I 4

the currency, ingcluding the paper curfency, of other gold

standard countries.zb

During the ﬁreparations for the post Second World War
monetary system, it was a general desire to avoid the anarchy
of independent money systems operating without relation to each
other. The aim was to achieve a system somewhere between the
two previous ones: the internationalist system, with automatic
balahces but slow adjustment for each unit, and the nationalistic
system, with maximum interference and discrimination in trade
payments., The outcome of deliberations was International
Monetary Fund (I;M.F.). The most odtstanding féature of the
new system, was that it introduced the idea of delibrate

management of the world's monetary system through collective

surveillance.z6

VIIT:1:11 Ezogosals =

A. U.N. Proposals o ) .

The .concept of the New International Economic Order was
presented in a comprehensive form at the Sixth Special Session

of the United Nations General Assembiy in April 1974. But the

v
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catl for fundamental change in the structure of the inter-
national economic system and the economic relationships between
developed and the developing coggggie§ was made well before
that time. The presentatfon‘of the full range of proposals
in 1974 took place in the context of a particular and unusual

set of circumstances. ~

~

Much before the adopgion of the New International
Economic Order resolution, 1t was.understood that a much
broadgr approach to the problems of development than that of
the 1950's and 1960's was necessary. It was out of such a
concern that the Development Decades were established firsf,
the decade of 1960's,and then of the 1970's.. The International
Development Strategy adopted in‘1970 expressed an ambitious
undertaking which has'bégn desc}ibed as\a comprehensive and
intqgfhted programme of national and'international action to
achieve a series of interrelated economic and social objectives.
It sought to establish.targets for tle economies of developing
countries and outline a serfes of policy measures designed to
improve the position of developing countries in such fields
as international trade, the transfer of real resources and

science and technology.27

. I 4
In October 1964 at Cairo almost ten years before the

Sixth Special Session of the U.N. General Assembly, the
leaders of 40 Non-Aligned countries observed that ''the °
economic development 1is an obligation of the whole inter-

/
national community;...that it is the duty of all countries to

o
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.
-

contribute to the rapid evolutién of a new and-just economic
order under which all nations can live without fear or want

or despair; and rise to their full stature in the Family of

Nations;...that the stTu&tuye of.the world economy and the

existing international inséitutions of international trade
and development have failed to ;educe the disparity in the
per capita incomes of peoples in developing and developed
couﬁtries or to promote international action to rectify

’

serious and growing imbalances between developed and developing

! ‘28
countries..."

The résqution entitled "Dellaration on the Establish-
ment of A New International Economic Order" was.thus adopted,
under such conddtions, on May 1, 1974, It was, though, a
great step towards charfging the existing chaotic order. So
far it is just a signboard of poor countries. It is clear
from the very first provision of the Declaration which before
going for anything else.highlights the changed situation of the
world due to indepeﬁdence from colonial and alien domination
of a large number of peoples and nations and étrgsses the dis-
satis%action of the poor countrieswith the "remaining vestiges
of alien and colonial domination, foreign ocgypation, social
discrimination, apartheid and neo-colonialisih which is among
the greatest obstacles to the full eméncipation and progress of

the developing courtries and all the peoples involved'.'29

-
S

L
However, the Declaration, in addition to explaining
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the ,situation, made recommendations for reshaping thiaexisting

international order which is by no means in harmony with the
present developments in international, political aﬁd ‘economic
relations. The Declarafﬁgﬁ points out that 'developing world

has beecome a powerful factor that makes its infiuence felt in

all fields of international activity. These irreversible changes
in the relationship of forceg in the world necessitate the
active, fuli and §qualﬁparticipation of the developing

¢

countries in the formulation and application of-all decisions

that- concern the international _communigy....Current events
have brought into sharp focus the realization that the interests

of the developed countries abijdeveloping countries can no
t

. ! . .
longer 'be 1solated from each her, that there is a close inter-
1 4

relationship.betﬁeenhthe propserity of the developed countries'_

and the»growth and develgpment of the déveloping countries,

and that the prospetity of the internationay%gommunity as' a
’ 30

whole depends upon the prosperity of its constituent parts."”
- )

The Declaraiion recommends that the New ‘International
écdnomic Order should be based. on principles which guarantee
"sovereign equality of states, self determination of all
peoples, inadmissibility of the territorial acquisition of
territories by force,...and noﬁ—interference in the internal

» . \
31 It says that there must be full and effective:

matters'.
participation of all countries on the basis of equality in
solving the World's economic® problems. The Declaration

further stresses that there be full permanent sovereignty of
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every state over its natural resources and all. economic

activities. It is needed in o'rder to safeguard these re-
g

*

sources .~ It emphasizes that the state be entitled to exercise

effective control over them and their exploitation with means ,///
sulitable to 1ts own situation, including the right to i

nationalization or transfer of ownership to its nationajs.sz

+The Declaration asserts that the New Internationél? ¢
Order demands ”reéﬁlation and supervision of the activities
of transnational corporations by taking measures in the
iﬂterest of the national economies of the countries where such
transnati@nal.corporations operate on the basis of the full

soveriegnty of those countries."

The Declaration in a separate prov1szon speaks fbr the .
G -
rlght of the developlng countries and the peoples of-gfrxk%arles _
e S U o
R
under colonial an&«rac1a1 domlnptlon and foreign occupation

to achieve their 1rbe}ation and to regain effective control
over their natural resources and economic activities.34 It
is an indication of the desife of the world community to re-
dress the disadvantaged and discriminatory situation of those
\\ who suffer etonomacally and otherwise, just because of alien

control of'thelr terrltorles The World Cofimunity 's concern

; to establish an equitable order among all is embodied in this _

R ¥ ..

provision. Another provision demands from the world that they

should extend "assistance to devedoping countries, peoples

and territories which are undetr colonial and alien domination, Y

foreign occupation, social discrimination...or are subjected
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to -economic, political ér any other type of coersive measures

2
L.

. = . , .
toobtain from them thg subordination of the exercises* of their:
sovereign rights and to secure from them advantages of any

kind, and to neotolonialism in all"its'forms,\and which have
. e ’ »
established or are endeavouring to establish effective control

over their natural resources and economic activities that have

. been or are still under foreign control".:f)S

-

'The need for a just and equitable relationship “is

stressed in the Declaration, ‘'between the raw materials, -

-

primary commoditie$, manufactured and semi-manufactured goods

exported by developing countries and the prices of raw

materials, primary commodities, manufactures,.capifal goods and
equipment imported by them with the aim of bringing about
sustained improvement in their unsatisfactory terms of trade

and the expansion of world economy”.36

. This neéd expressed
above 1is to be taken care of by the extension of dctive
assistance to developing countries by .the Whole international '

. s . . .- -37
community free of any political or military conditions.

The Declaraﬁion, among other things sa?s th;t the
main aims of reformed monetary system should be the promdtion ,
of the development of the developing countries and the .
>
adequate flow of real resources to them. For-this it says‘th%f

v

there~2hould be preferential and non-reciprocal treatment
v - . .

for developing countries, whereever feasible, in all fields of

international etonomic co-operation.

38 /
_
=
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Another significant step, towards the New Inter-

national 6rder, was.taken by the U.N. Genéral Assembly by

adopting the Charter of Economic Rights and Duties of States.39

v

It was adbp;e@ pursuant to the urgency stressed in Resolution’

45 (III) of 1972 df the Unitgd Nations Conference on frade

and Development, to establiéh generally acceptéd norms to

govern internationai, ecénomic }elations systematically and to
. recognize that }t is not ﬁractﬁca&ly feasible to establish a

just order and a stable wbrld as long as a Charter to protect

-

the rights of all countries, and in particular the developing
states, is not formulated.*? ’ N

-

The Charter,which is a comprehensive document, apart

from iden%}fying and recap»tulating the fundamentals of

. ~ [

international economic relations, &€laborates the economic.

rights and duties of  states and their common responsibilities

-
[N

"towards the world community. In regard to the econo?ic
rights and duties it declares that every state has the sover-
eign and inalienable riéht to choose its economic system as
_weli aﬁxpolitical, social and cultureal systems in accordance
with the will Of its people, without outside interferenc?. C
The rights of each state havé been fUrther elaborated and
explained, which affirm thatieach‘staée has‘thg right: qto
regulate and exercise authority over foreign invéstment within
its national jurisdiction in accordance with its laws and
L . ’ |

regulations and in conformity with its national objectives

and priorities; to regulate and-supervise the activities of

—~t




"state adopﬁjng such measpres.41 ) .
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' transnational corporations to ensure that such activities

-

conform with its economic.and social policies;.to ndtionalize,

expropriate or transfer owmership of foreign property, jin

which case apﬁroﬁriate,compensation should be paid by the

S P

fhlﬁﬁmfg;sue of #he common responsibility of the ‘
states towards th inzg;national community the Charter '
reaffirms the theme of the 1970 U.N. Genéral Assembly
Resolution 2]43.(XXV)‘—‘the Declaratioﬂ of Principles. It
recites that all states shall ensure thaf exploration of the
Fsea—bed amd oceaﬂ floor and the subsoiliphereofh beyond-the
limits of'nafional jurisdiction apd*Ehe exploita%ion of its
resoé;%?é are garried out exclusively for peaceful purposes

and that the benefits derived therefrom are shared equitably

by all states, taking into. account the particular need and

‘interests of developing countries. Apart from the ocean bed,

. /
it stressed the need for the protection, preservation and

enhancement of the énvironmen% for tﬂe present and fﬁture‘
/generat?ons. It further adds that it is the responsibility
of the states to .ensure that activities within their jurisdictio
or control do not cause damage to the énvironment of o%hér

-

states of the areas beyond théir national juri§diction.42
. 2

]

The Charter in the end eldborates the duties of the
‘states and says that !"all states have the duty to contribute*
to the b@lanced expansion of the world economy, taking duly

into account. the close interrelationship between the well-
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being of the developed .countries and the growth and develop-

"ment of the developing countries, and the fact that the

‘ : ’ ,
prosperity of the international community as a whole depends

5 -

upon the prosperity of its constituent parts". States

are forbidden from the "'use of economic, political dtpany other
* a . \

type of measures to coerce another state in order to obtain

from it the subordinatign of the exercise of its sovereign

rights”.43

The iast two decades have wiéqessed the dramatic
developments - from independence of, states tobmarginal
transfer of economic power td developing'cquntries. Inter-
dependence of %heQindustrialized world on the Third World has\
increased. The UﬁN.ysystem has worked well and has provided

many valuable solutions. However, the practical success of

these solutions is yet an illusion. The base has been made

L

and the structure has been provided but the lack of control in

s

states, which still still continue to function only for their
own benefits and are rarély willing/to accommodate their

righté with the rest of ﬁankind, is pgrhaps a hurdle, which

-~ H]

must be removed to establish a new world order.

» T
r

B. Private and Institutional Proposals

H

One of the principal institutions devoting itself
exclusively to the cause™f new world order is the Club of

Rome. It has, since its creation in 1968, published several
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‘studies. Leurdijk draws attention to certain international

problem areas for which no institutions at present exist. The

new insiitutions~suggesied are: '"to provide world food

xéecurjty; to.hold and manage buffer Qtoqks of major world

commodities; to promote cooperation between o0il producers and

coffsumers; to resolve differences among trhnsnational enterprises,

host countries apd home countries; to help manage constructive

sh%fts\in industrial geography; to monitor global environ-
» ® ‘ -~ . .
mental threats; tp manage- ocean fisheries and to protect the

- marine environment; to analyZe -and propose standards for

minimum human needs; to raise fundsxfor development financing

.directly by fees and taxes on the use of the international

commons; and to promote the adjustment of national balance of

45

‘payment surpluses and deffEips”. However, Leurdijk himself

questions "'Does the U.N. Environmental Programme (U.N.E.P.) .
not monitor global environmental threats? And is not the
Tnternational Monetary Fund (I.M.F.) the basdic institution

L]

to deal with the adjustment of national balance of payments,
46

surpluses and deficits! Yes, %o some extent these two

institutions are there to look after their respective areas,
but major changes in these organizations are necessary to

’

suit the need of;ihé‘new world order.

Some other studies such as Réshaping the International
Order (Rkt;@.)?7 What No&? Aspen Report49 and I.L.O. Report50
have also idéntified the problem areas which are necessary

. 5 ) P )
for the*new world order. 1 On the issue of international

hd N ]
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monetary system, R.I.0. recommends the formation of a world

téeasury.sz The Aspen-Report, alone, recommends the establish-
. -y . '
ment of a world food conference with ;he task to reducCe food

insecurity and promote agricultural production. P?iorfty

measures include immediaée food aid, the provision of

emergency stocks and the set up of a system of world food
reserveé especially of grains >3 On trade and 1ndustr1a11zat1on,
R.T1.0. suggests the transformatlon of UNCTAD int6 a World Trade
and Development Organization, to regtilate the prices of the |
main exports of. Third World countries.54 Wgat Now suggests

th% establishment of an International Tradé Organizg}ion and
observes that ra&e negotiations and policy-making @ould

-

probably be more efficiently dealt wgﬁh py a modest organization, |

;?an such long conferences as UNCTAD I, II and IIT. 55

«

.On the issue of energy .R.I.0O.has suggested the for-
mation of World Enérgy Research Authority, to intensify re-
search activitigs and to functionally:integrate Qar?ous _
exigting organizations, active in energy field.s6 On the _
issue of minerals and ores it suggested the formation o%Fa

World Agency for Mineral Resources, to supervise agreements

entered into by governments in the field of raw materials.

* M -
- -

In the longer rumr to manage a real world market for all s

)

mineral resources and a system of world taxation so as to P
, ats v

partly replace national mining taxation.57 Aspen Report
suggests that an International Resource Agency be created to

keep track of the present and prospective availability of
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scarce resources, the continued supply of which is crucial to

the development of strategies of all states.58

A proposal made by Borgese suggests the establish-
ment of an International Energy Institute. She points out
that ''the current so-called energy crisis does not arise
primarily from a shortage of natural resources or from a
deficiency of technologies. It arises from a crisis of
politics and policies internal and internationa]".59 She
further points out that the long-range implication of this‘
revolution are interdiciplinary and international. They
affect the global international s}stem.in every sector of
activity and organization, includdng food proauction and
population, the monetary system, transportation and trade;
environment and development; national security and inter-
national org.emisation.”.6'O She suggests that long-range
satisfaction of the energy needs of the world community re-
quires the creation of an international management system for
energy resources and technologies,'analogous to the inter-
national system for the management of ocean resources now under

~ e
consideration by the United Nations.6

Transnational enterprises 1s another issue of vital
importance. The R.I.0. Report suggests the creation of an
International Authority on Transnational eqerprises, so as to
apply some of the conceivable instruments for improving the
relative power position of govern?ents - especially Third

World governments - vis-a-vis transnational enterprises.
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Aspen Report suggests the establishment of an International
Information and Review A“gen’cy.()3 On scientifi; research and
-Qechn&iogicgl development the R.I.O. Report suggests the creation
of a Wo;la Technological Development Authority backed up by
an International Bank for Technological Development, to
function as a planning and programming body, to conduct
feasibility s;udiesf devise detailed programmes, arrange
‘their implementation, supervise progress of work and to act

—

as custodian of the resulting technological projects on behalf
of all nations.64 The 1.L.0. Report sugggsts the establish-
ment of afConsg}gative Group on Appropriate Technology. It
suggests that qonsultatiﬁe group could concentrate primarily
on the qeqondary and tertiary sectors. It further suggests
that there be an(International Appgopriate Technology Unit:

to identify areas in which technological innovation can have
significant impace; to achieve concentrated, co-ordinated
research and development in these areas. The main sugge;ted
objective is that Unit would promotc the technologies appropriafe
for the needs of the urban and the rural poor in developing
countrie«s.65 On the problem of world disarmament the R.I1.0.
Report has suggested a World Disarmament Agency; so as to
facilitate disarmament and to supervise the gradual im-

plementation of existing and future disarmament agreements.66

The issue of ocean management has been dealt with by
the R.1.0., What\ﬁgw‘and the Aspen Report. The R.I.O: Report

proposes the establishment of a Functional Confederation of \\>
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International Organigations, based on the ®xisting but re-
structured agencies of ;he U.N. Sys{em (I,M.C.0. and I.O.C.)’
and gdding to these thé International Sea-bed Authority.
It suggests thes a whole system be linked ihrough an integrative
machinery.67 What Now, and the Aspen Report suggest the
creation of én International Seabed Authority to managé and
exploit the internatioﬁal commons of oceans.68 The R.I1.0.
Report, apart from the oceans, suggests that an organisation
be made for international commons. The primary function of it
w%ll be to define the regime for the cémmons, than to exploit
fheir resources in the interests of the world's poorest

population, and possibly to control the use of the inter-

. 69
national commons. » ’

VIII:1:i11 AEEraisal

The study of the world situatioﬂ; changing values.,
problem areas of world <risis and proposals-made so far, both
through the United Nations and other institutions, shows a
substantial amount gﬁﬁ%iﬁcern that a new ;orrd order is needed.
The reconstructing of the existing international
order is necessary if mankind wishes fo e;ist at an optimum
level of living. Difficues arise when we ask the question
where to start this journey to a new worldAorder. This is
certainly Rot an easy question, because all the areas involved

in the international crisis are sensitive. Nobody is.pre-

pared to give up what he authoritatively owns today or manage3

~

LY
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today. Obviously, the only area left to establish the new

world order is the area which can be termed the "international
coﬁmons”. The outer space and oceans are perhaps the best
régions to concentrate our-éfforts.  Of these two the oceans
are perhaps more suitable,because they correspond to almost

all the crisis areas.

LS

The oceans occupy two-thirds of our planet, contain

i

97 percent of the earth's water,and are largely responsible \\\\\

for determining the earth's climate. The vitgl importance

of the oceans to any future international order is due not so
much to present economic activities, but rather to the fact
that the seas are the last and greatest resource reserve of
our planet, which advancing technology is enabling us in-
tensively to use and exploit. Although ocean space does not

fo

yet make major economic contributions, apart from being the
L 2

medium for navigation and providing increasing quantities
of hydrocarbons and fish, its potentiality is enormous. A
host of new uses of the sea are arising from offshore harbours
commercial submarine navigékion.' The traditional nature of
the uses of the sea is changing radically. Offshore oil ex-

) . -
ploration is thrusting intd deep water.  _Minerals in greater
quantities will be obtained from sea water. Fresh water ex-
traction from sea water is acquiring great %mportance. ‘Qnd

perhaps within the next five years immense ‘deposits of
v s

¥

minerals of the ocean bed will begin to be commercially ex-

ploited. Aquaculture and mariculture are éxpanding and will

to
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enable us to increase the yield of fisheries. Particularly
inferesting are present experiments in the cultivation of
marine plants which offer us the prospect of cultivating the
oceans as we do on land. At lagt it is possible that by the
end of this century, the oceans will provide vast sources
of energy from waves and currents and from .the tropits'
temperature differential, Which conserves vast energy resources

in the temperatures of water at different depths.70

+

The implications of the applications of advanced tech-
nology to ocean exploitation are far-reaching both for in-

dividugl states- - and for.the world as a whole.

The fpllowing years have been marked by negotiations
1Y
between tﬁg indugtrialized north and poor, south in an effort
to build a New International Economic Order (N I E O ). Both
thé Declaration on the}y I E O. as well as the Charter of
Economic Rights and Duties of States, as discussed earlier,
are, however, disappointing in the developmeqﬁ of the stated
"basic characteristics of_the"new order. These documents as
characterised by Dr. Pardo as a '"combination of a.petition of
rights and a cahier de doleances; they denounce perceived
political and economic injustices and p% Ssent a series of
econdmic demands with regard to food, raw materials, trade,

marine transportation, industrialization and trdnsfer of

technology".71

The principles developed by the N T E O resolution

and the Charter of Economic Rights and Duties hardly refer

EY
¥
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{
to marine activities. The N I E O resolution makes no re- |

ference to marine activities. The Charter in one of its ’
articles refers briefly to the major purpoge of the U.N. Re-,
solution 2749 (the Declaration of Principles) of 1979 and
reaffirms that the sea-bed is a common heritage of mankind.
This irrational dichotomy does not end here. The Informal -
Composite Negotiating Text/Rev. 1, a}so, makes no reference
to the N T E O Anogher striking fact is that ''the two
processes - the making of the new law df the sea and the
making of the N I E O - are running on two different tracks,
so to speak, with no contact between them. Within'the.
framework of N I E O negotiations the oceans are hardly
mentioned, the potential of marine resources and ocean manage-
ment for development strategy 1is y?t Qnexplored”.72

The interrelationship between the N I E .00 and the
new law of the gea, being created By UNCLOSlIII, is very”
vital. Few of thefprojecgions for increasing the world -food
production to cope with the rising spectre of starvation and
malnutrition take- into accouﬂt the potential of the oceang. °
Commercial fisheries, presently, do not account for mbre géin
3 percent of the world food supply, ana this percentage is

- JUe g

decreasing rather than increasing because of the overfishing,

-
-

mismanagement, and pollution. Under a new law of the sea and
with proper management, conservation and new technologies,

food from the oceans could be multiblied. "The international

character of the oceans facilitates international participation

.

4
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in production and distribution according to need. Ocean

management thus may establish new forms of internationdl co-

. . . . . . 73
operation in food production and distribution."

-

The seventies have witnessed the extensipn of in-
duspriél revolution into the ocean space - a new revolution
i.e.,\the marine revolution has taken place. This lead to the .
Hevelopment of deep ocean mining technology,.which may become
a vitally important factor in the world ecoﬂomy. Oceanic
mingral resources, accordiﬁ%to a sew coﬂservative estimates,are
good enough to gfet the world mineral resodrce demand fér
thousands of years. A report shows that 43 billion tons of
aluminium, 358 billion tons of manganese, 7.9 billion tons of
copper, one billion tons of zirconium, 14.& billion tons of
nickel, 5.2 billion tons of cobalt, thfee—quarters,of a billion
tons of molybdenum and 207 billion tons of iron are lying on the

deep ocean bed.74 This quéntity is good enough to give a new

direction to world eig?omy and thus to new world order.

§

., Oceans have already figured prominently in the area
e

of disarmament. The Treaty on the Emplacement of Nuclear
Weapons and Other Weapons of Mass Destruction on the Seabed and
the Ocean Floor and the Subsoil Thereof is a good example of
an gffort to initiate complete disarmaﬁ%nt,_in all the inter-
gatioqal areas, as a step towards the global disarmament.75 -
The present inéernational economy which is vi#rtually controlled

by the multinational companies need restructuring to establish

e




a new ‘world,order. If the new world order is to be success-

B

ful a new system of control and policy-makiné is desirable at
international 1e§els. The sea-bed mining is perhaps th first
and most suitable case to esfab}ish a new system of checks and,.
control on mulfinational operaribn,so as to generate a equif-
able 'rate .of growth world over. If implemented,it could pro-

vide a model for bringing transnational corporations into a
. .

structured relationship with the international community. Con-
T :

sidered from this angle, the applicability of this system could

be very wide” as wide as the range of }he transnational cor-
7

’.porations, The wider, the better for the new world order.

Over the past decade there have appeared a number of

influential studies, the alarmimg conclusions of which was that

-

mankind faces:'the inevitable prospect of total economic 3

£

» . »
collapse w;}hin a relatively short time because of the com-

. ) i . A . .
bined pressures of population growth, industrialization, in-

creasing resource scarcity, spreading pollution and other

» L]

factors, unless drastic measures were not speedly taken to curb
-~ '.

: : 7 , >
demographic and economic growth. 6 ‘Whatever the merits of

-

these it can.be stated with some assurance that, askuming

attqntién'to scientific research continued, technological

advance and an appropriate legal and institutional framework,
ocean space will be able to provide for the foreseeable future,

and .at an acceptable cost much of the food, water and mineral

-

resources which an industrialized mankind will require,

It is the high time and the oc§ins are the rtight place
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to 1ptroduce a ngw basic legal concept into 1nternat10nak law -

’i“g i"”
.,"Bv

“the concepﬁﬁﬁf in{ernational management of resources. In fact,

-

' to soﬂ@'extent, it has already been planted in the on-going

-

“

v

law' of the sea.negotiations. If implemented, ''new institutions

.could

well serve as a model in other areas from the moon to
77 - '

Antarctica'.

h

¥,

.’ » 4
'At 1ast, marine resources and ocean management are an +

essential component of an infgrnationalwdevélopment strategy

L)

for the coming dgcadeé, if we have to establish a new world

order, for three main reasons:

1. Ocean space resources can make a
major-contribution to development
which must fully be utilized;

2. There is a realistic opportunity to
develop in ocean space new forms of
international co-operation and in-

' stitutions of economic management
which could serve as models for the
management of land based or land-
and-sea-based activities (e.g., the
management of energy),;

3. There 1s a uniqué-opportunity to im-
plement the principles of equity and
a more equitable distribution of re-

o sources at e international level.’8

VIIi:Z

VIII:2:i

4

A

-

Deep Ocean Mining and the New Worlﬁ/OTAer'°
= - ¥

2

History of Proposals ’

A. Proposals at the United Nations

- N
A

Since thé beginning of the new law of the sea de-

t
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] 1ibe;ations, various proposals have been put forward for a
system of exﬁloiéation to be followed by the future sea-bed
Tegime. ‘Although right from Ehe time of discussions in the
1968 Sea-bgd Committee" it was clear that_a machinery: which
was termed as the Inte}nationél Seabed Authorify'(I.S.A.)'will
be creat;d, tbg quéstion of the system of explojtation tp.be
followed by the I.STA. was always disputed. No significant
proposal was put forward until the 1971 Seabed Committeé,

however, two studies were prepared by the Secretary General's

office in 1969 and 1970 respectively.

The Secretary-General's fiﬁét report on the machinery

which was submitted to the Seabed Committee in June 1969 sug- '

-

gested several possibilities on powers and functions of the

' international machinery, such as (a) registration, (b) granting

. letters of organization, and (c) op€ration by an International -l
=4

S T9
organization itself.

At this stage developing countries -
favouredalicensing system due to lack of availability of the

seabed mining technology. _

- The Secretary-General was again- requested.by the
S
General Assembly in December 1969 to prepare a study on various

types of int%rnationalqmachinery,80 and submit a report to the
1970 session of the Seabed Committgf. The report Study on
;9 .

International Machinegzgl was presented to the 1970 Sea-bed

L

Committee in May 1970. The Study suggested four types of
international machinery: a) international machinery for ex-

change of information and preparation of studies, (b) inter-

| AR TRRRTR i (it H dibiekwr 2 A o i o 1 e
} >
]
4
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_ v

national machinery with intermediate powers,_ (c) international

machinery for registration and licensing, and (d) international

-

mach&%ery having comprehensive powers. Out of the four, the
) R

first two did not attract the interest of the member states.

* Although Some ‘support was given to the idea of international

machinery for reg#stration and licensing, the overwhelming

majority favoured the idea of international machinery having

comprehensive powers.

2

Three draft proposals, apart from the Secretary-

General's 'Report, were also submitted in 1970. The United

States presented a comprehensive paper Draft United Nations
82

on the 3rd

Convention on the International Sea-bed Area
Aﬁgust; the first day of the second sesgion. This com-
prehensives draft of €ight chaptérs with 77 articles and five
appendices sugges}ed licensing system - "Al1 exploration and ex-
plqitation shall be licensed by the International Sea-bed Re-

source Authority upon payment of good got 1icences".83

The UnitedlKingdom folléwed the U.S. proposal, on

5 August and submitted a working paper entitled International
~ - 0

Regime.%% This Toposal opposed the actual conduct of
Regime p 7 ‘

op;rétions‘by an international agency, and suggested some de- .
‘tailed p%oceaures for licence-issuing. The stress was given on
issuing of licenses to the membe r stat;s, and member .states
would then be responsible for sub-licensing to opera;ors under

their own 1egislatibn.! It further suggested that licensing

fees should cover the administrative costs of the international

. L ™ / : ’

_ - _ Ry
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body and an international royalty should be distributed to
state parties, taking dinto account the special needs and -

interests of developing countries.

A}

The Frencb/proposal, though similar to the‘Britis%
proposal in rejecting the exploita£ion by an‘internatibnal
organization, suggested two different kinds of regimes for
the gxploration and exploitation of resourcés. First, the
mining of maganese nodules with mobile\equinment such as
dredging would take thé form of simple registration with an
international organisation without any exclusive rights.

-

Secondly, the exploitation of 0il or natural gas by means of
S

fixed installations would be exclusive and areas would be

. I
granted to states, which then could issue licences to applicant

‘

companies.

-~

o™

The year 1971 in the history of the new law of the sea

o
is perhaps matTked with the submission ' of maximum number of

" ¢comprehensive proposals on the regime and the sea-bed mining

machinery. The well- di¥cussed Tanzanian proposal, entitled

-Draft Statute for an International Seabed Authorigx,86 was a

comprehéﬁsiveadraft composed of 45 articles. It was this draft’
which for the first time intréduced the so-called paralle{
system. According to the Tanzanianfgkoposal'the Authority would be
empowered‘to explore and exploit directly as wéil as to 1issue
licences Sor all activities of exploration and exploitation'
subject‘to conditions,‘{ncluding the payment of fees, as the
Authoriﬁy maf determine. o . :

Fd
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The Soviet Union was the next to submit a proposal

entitled Provisional Draft Articles of a Treaty on the Use

of the Sea-bed for Peaceful Purposes,g7 composed of 29 articles.

-

The sections on the licences for industrial exploration and

exploitation and distribution of benefits were left blank ex-

cept for titles.

The Polish proposa188 on international machinerf-
following theL@.S.S.R., was not in the form of draft articles.
The proposal .suggested that the machinery should develop in

stages. First, it should be established on a small scale. Second when

an appropriate level of commercial exploitation is reached, it
should function as an indevendent, self-sufficient orpanisation of
the U.N. system. However, the proposal does ngt clarifv the system

to be adopted in the first stage, though for the second stage

it recommends registration and licensing.

1S

The British proposal, entitled JInternational Sea-bed

Regime: Proposals for Elements of a Convention?9 like earlier

proposals was not in article form. This proposal.like the
1970 British proposal, with some changes, suégested that the
Authority would issue non-exclusive prosbectiﬁg licences and
exclusive d‘ elopment licences to states who could then sub-
licence operators, and would receive ro6yalties on production
fromQOpérationé. It recommended thata conventiaon sheuld establish
a system under which all states can obtain a fair share of

B}

exclusive licences in the international area.
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The next proposal to follow the British was a pro-
posal of,13 Latin American Nations. The working paper con-
sisting of 45 articles was advanced by Chile, Colombia,
Ecuador, E1 Salvador, Guatemala, Guyana, Jamaica, Mexico,
Panama, Peru, Trinidad-Tobago, Uruguay and Venequela.go It
suggested that apart from the Assembly, Council and Secretariat
there should be an International Sea-bed Enterprise. For the
Enterprise it was_intended that it be empowered to undertake

all technical, industrial and commercial acgtivities, including

production, processing and marketing, and to take all necessary,

v £
¢

méasures, including control, reduction or suspension of pro-
duction or fixing of prices, whenever produgtion has adverse
economic effects for developing countries ag exporters of raw
materials. Though it is saigeby many scholars that by such
a control proposal intended a direct exploitation system,
perhaps the inteltion was to develop a joint venture system.91
The proposal suggested that in undertaking exploration and ex-
ploitation activities the Authority could avail itself of the ~
services of other organisati:ns by a system of contracts or by
the establishment of joint ventures.x‘lt is clear from the
proposal that the Authority  should have an overall control

over all the activities.but by suggesting a contract ér joint
venture it certainly intended that there be a joint venture
system for exploitation attivities.‘ The proposal clearly

envisions that there can be no exploration and explo}&ation

activities without joint venture due to non-availaﬁi&ity of
> A%
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technology,but it tries to secure for the Authority the right

for exclusive administration of exploitation activities.

Malta, following the Latin Americans, presented a compre-

hensive working paper composed of 205 articles entitled Draft

Ocean Space Treaty.92 The paper, recommending the licensing

system,said that international ocean space institutions issue
. . \

licences for the exploitation of non-living resources of the

international ocean space. Another proposal from the seven

land~locked and shelf-lockéd states (Afghanistan, Austria,

xg h:,,;.
Belgium, Hungary, Nepal, Netherlands and Singapore), entitled
International Sea-bed Convention?3 suggested that Assembly

of the Authority could establish a body for direct exploration,
exploitation and marketing, including direct licensing of a
private or public enterprise, joint ventures and service con-
tracts. This proposal, however, was‘unclear and did not suggest

~ -

a uniform system of exﬁloration and ¢xploi£afion. Japan, the

*

last in the. series of 1971 proposals, submitted a proposal

entitled Outline of a Convention on the International Sea-bed

Regime and Machinery.94 It suggested that a licensing system

e
_»be followed and the licences for exploration and exploitation

be given to contracting states.

-

The later years of the Sea-bed Committee did mnot
receive any proposal on the system of exploration and.ex-
ploitation and instead concentrated on the structure and powers
of various organs of the Authority. The UNCLOS-III also did

not come out with any significant and different. proposal than
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the earlier ones, except the latest proposal presented by the |
Netherlands, submitted in tﬁe first part of the Eighth Session
of the UNCLOS-IITI. This proposal, which came up in the wake
of grave differences and dissatisfaction of the majority of
states over the existing form of exploitation system in the
present text, suggests a new system-anequity joint venture
System.95 This system, which is still under the study of
member states, has been welcomed by a substantial number of

states. .

B .

B. Other Proposals

These proposals were put forward during the Sea-bed
Committee years, namely: Borgese Proposal;géganzing Pro-
posal;97 and Pell Proposa1.98 These proposals, though varied in
their scope, content, and details, all suggested a licensing
system for the exploration and exploitation of seé-bed re-

sources. Some extracts from these proposals will illustrate the

nature and varying degree of control they suggested:

I. Borgese Proposal:

The regime 1is authorised:

1. To regulate, supervise, and control all
activities on the high seas and on or
under the sea-bed;

2. To regulate effcctively the commercial
exploitation of the sea-bed;

3. To issue licences to Member States and to
intergovernmental or non-governmental
international organizations and corporations
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for the peaceful agd orderly ex-

. ploration and exploitation of the
sea-bed and below the sea-bed according
to rules to be promulgated by the
Regime .99

- < e \

IT. Pell's Proposal:

The activities of nationals and non-
governmental entities in the exploration
of submarine areas of ocena space and the
exploitation of the natural resources of
such areas shall require authorization
and continuing supervision by the ap-
propriate. State Party to the Treaty, and
shall be conducted under licences issued
to State Parties to the Treaty making
applicatdion on behalf of their nationals
and non-governmeptal entities. When such
activities are to be carried on by an
internatibonal organizatibn, a licence may
be issued to such organisation as if it
were a State.100

IIT. Danzing Proposal:

The ocean bed shall be open for ex-
ploration and use by all States with dis-
crimination of any kind, on a basis of
equality and in accordance wifh Anter-
national law, and there shal® be free .
access to exclusive exploratiovn and ex-
ploltatlon rights granted by the Ocean
Agency .1

These proposals were unclear and did not elaborate
even on the system to be employed for licensing. The systems
suggested in these proposals are n¢ more relevant under the

present situation and the present form of Informal Negotiating

Text/Revision 1, 102 which reflects a different approach.

k)
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VIT:2:ii Description of Systems

“A. Licensing System

The licensing-system for sea-bedfmining, which had ..
. £ T‘ . - .
been proposed since# the opening of the new law of the sea ;

1

discussions, needs a clear explanation. ° The

licensing system.wh%n proposed during the earlier Sea-bed

Committee vears. was advancedwith an understanding that the

-

Sea-bed Authority will not itself?go for' direct exploitatiom,

an@ will issue licences to state parties, or other jurtdical
persons or,organisations possessing ﬁ;tionality of that Stafe..
It was not suggested at that stage that two separate e;—
ploitation systems (i.e. licensing and direct exploitation

by the Authorityd be created together. The intention behind
the licensing system was the allocation of a site for gx- N
ploration and exploitation oflthe resources.

Under the licensing'system the control of the sea-bed
and its resources is to lie under the International Seabed
Au%hority. The ,licensing authority would determine the
particdlar areas to which exclusivé rights for purposes of
exploration and expdoitation would be granted. In this system,
it was suggested that the exploration should not be restricted )
.to any particular area, llowever, the various suggestions clarified
that to explore the prospective party must obtain an ex-

ploration 1icence.103'

€

The suggestion for exploitations varied and .a common
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view was to auction the sites to the highest bidder. The

@

default of such a‘system is that in this most industrialized

countries would effectively acquire vast areas of the sea-bed.

ke

Another view suggested was to_allocate the sites to states on
s . .

a{ quota basis both in terms of.area and resource, concentration.

e

This system is also not workable due to want of technology in

the Third World. It will also provide an edge to industrialized -
countries.lo4 - o

“This system will involve certain regulations and

= O 4

conditiorns.) Such as: - lease to be given only for a limited
period; Production ‘quotas; safeguards against pollution and

protection of human life; collection of licensing fee as well

105

as royalties on mineral production. \1though this svstem

A 4
may incorporate some regulatory powers, no effective
control over activities in the area and on resource management

is envisaged. None of the proposals in favour of the licensing

. system have any provision which ensures effective participation

~
of developing countries.

B. Parallel Systém

The parailel system, as 1t exists in the Informal

Composite Negotiating Text/Rev. 1 means that the activities in the

£

area [1] shall be carried out by the Enterprise, and [2] in
\
assoclation with the Authority by States Parties or State

Entities, or persons natural or juridical which possess the

nationality of State Parties or are effectively controlled by
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them or their national&R106

a

In this systgm,on the one side, the Enterprise,
operational arm of the Authority, will directly cérry out the
exploratigh and exploitatioh activities. And on the side of
the Statesparties or juridical persons having the ﬁ%tionalnty
of any state will also iar;& out the same .exploration and
exploitation activities by entering Anto contract or obtaining
a licence from the Authority. ItMs clear that in this system
two separate categories of exploitation activity will be
carried out. The Enterprise has to carry out its activity on
its own,' whereas the activities by the State Parties (i.e.,
industrialized countries) and the private sector will be

carried out either by a single technologically advanced state

S . .. . .
or multinational joint-consortia. -

Further in this system the number of sites under
the operation of private sector will vary according to the .
number of sites reserved for private sector exploitﬁtion.107
Tlough the activities of the private.sector will bé‘subiect to
rules and regulations laid in the Text and Aﬁthorities'

supervision, it will more 1lik be an independent operation

rather than a controlled one.

The parallel system,creation of, 'industrialized states.
1s a compromise between the direct explbitation by the
Authority and the free access by way of licences to the in-

dustrialized states or their private sector. Under this system
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hoth the Authority’s Enterprise ana States and their com-
panies would ogerate under equal t;rms within the Authority.
This structure definitely places the Enterprise in a position A
of competition, which certainly cannot survive, thus making it |
unnecesiffyff "If the-States and companies having the technology
and the means are free to mine all the minerals they need for
their own use and for international trade, where 1s the in-
centive for the international community to pour aid into an
artificial 'Enterprise'? Former Secretary of State Henry
Kissiﬁfer's offer to*éinance the Enterprise in return for the
acceptance of free access to States and their companies means,
in simple terms, to try such free access - which, of course,
may be worth quite a lot. In addition, it means offering to pay
for private profits withspublic funds. But that is not all.
The'parallel system also completelv changes the significance

T f
of the I.S5.A.'s Enterprise”.108 .

C. Unitary Joint-Venture System

The unitary joint-venture system as proposed by the

Netherlands in the VIII Session of the UNCLOS-11T,+07

though
different from the earlier joint-venture systems, is
based on the same principle, i.e., exploitation by way of

joint-investment by the Enterprise and private sector. In this

system no independent exploitation will be qarrfed out in the

4 [4
-

“private sector. They will by way of the unitary joint-venture

system invest the required capital together and will be

S Y
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partners in the exploitation venture and not éoﬁﬁ@g@titors.
The profits will be‘shared by both in proportion to their v
shares. T ' ] LT

T
-

) wf > A‘K
Under the Netherlands proposal the who&é»mig&gg area -
- ‘

will be div&deﬁ\into two regions, namely: (i) reserved area;
(ii) non-reserved area. Both of the areas will be‘exploited
by joint-venture system. However, the Enterprise will have
the optioh for 80 percent of the investment for opgration in
"reserved area and 20 percent of the investment for operation
in the non-reserv?d area. Similarly, the consortia entering
into joint-venture will’haye the option of 80 percént invést-
ment for operation.in non-reserved area. Thus,if both the

operations start together.the Enterprise will have 50 percent

g
operational participation in the total area.

In this particular systeg the Enterprise will remain
intact. This does not resfrain tRe Enterprise from starting
an operation on its own and carrying out operationsin reservqu“
area by way of joint-venture contracts. Besfdes this, the
Enterprise will have a right to enter into a:foint—venture with
any consortiun in the non-reserved area. This also guarantegs
a new right to contractors to enter inte a joint-venfure in the

reserved area. This system as a whole ensures equal part-

icipation to both, the Enterprise and multinational consortia.
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VIII:2:iii Evaluation of Systems

L A. Criteria.

The sea-bed activities, particularly mining, have to

-

be evaluated-in terms of gfo&th in the developing countries,

- B

so as to reduce not only the economic gap btheén the'ricqafnd‘
the poor but also establish g§ new model and a new precedent
which can safely and, effectively be applied in other problem
areas of world crisis. "It is certain that if the approach to
manage sea-bed activities is conﬁucive to the demands of a

new world order, the same principles gnd similar institutional
concepts and forms canm be applied in other areas with some

assurance that they are workable and productive to meet the

»

demands of the present day world.

t

The concept of_ 'common heritage of mankind" as dis-

cussed in earlier chapters induces a new framework of global
- 4

management system. This system which ﬁ; conceptualized to

establish new international institutions for sea-bed is '

motivated by _the global and humanistic idea of equality #md

equal oppartunity to all with special consideration of the

A

Third World. To meet the demands of spch an idea, it is necess:

i¥d evaluate the main systems of sea-bed resource.exploitatioh
D

in terms of their pessible contribution towardssuch value objecti

“

as bridging the gap between the rich and the poor,

$ .
equality, equal opportunity, and redressing of the past damages
[} 4

'

done tq the Third World economies. The system of exploitation
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to be employed hefe must rot only be condﬁcive to solve the
problems'politacally and in terms of growth'of developing
countries, it must also be able to establish a new re- é
yolutiénary workable system as a precedent to generate the
process of equaliiy for'mankind as a'whole. For the purpose

of this evaluation the following aspects are being discussed;
mining industry; generation of income; political order; ;trgtegic
issues; transfer of technology and international control of.

transnational corporations.

- Here in this chaptegﬁthe effort is made to study the

pros and cons of all the three systems- suggested so far. The

~analysis is made in terms of trade flows and capital flows as

well as in terms of technology transfer between developed

countries and developing countries.
- . >

-

For the énalysis of these systems, it is necessary to
k3

understand the present pgsition of developed and developing

B
-countries. To this date the development of developing countries

is far less than the ¢£velopment oifiiyeloped countrieg,

because at present developing countTies export commodities

N b 3

and earn foreign exchange only. In contrast to this.develoﬁed
cfountries establish industrf and develop existing industry

in their own countries; Technoiogy flow from developed ”
countries to developing countrieé-is‘negliéible. With the
develépment of new technoloéy, production is increased and
thus new jobs are crqated‘in déveloped cquntriés only. What

the developing countries lose in the present system is less
&

- -
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minimum,

“countries like Gaban, Ghana, Zaire
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development of technéiogy, less ‘job creation and alsd they earn
less profits. Developed countries. on the other hand, by pro-
ducing finished goods and selliﬁg them to deyeloping countries
earn much more pgofit than the amount they sbend in buying
raw materials. <Jhus, whatever amount of foreign exchange or
revenue 1s earned by developing‘countries, most of it, or some-
times even more, is spent in buying the manufactured goodé from
developed countries. The overall development continues .fo be

much more in the developed countries by way of continuous

process of job creation, more profits on manufactured goods, an

development of technology. This prevents the technology flow from

developéd to developing countries, reduces .the possibility of

their industrialization, and thus keeps their growth rate to a

I. Licensing System

Mining Industry:

<

:

The impact ofa licensing system gn the land-based minir
v d-ba

veloped cobntries is the

industrﬁ\of developing as well as

-same, though the developing.countryes 'lose more. At present

d Zambia ghiver. Sea-béd
mining is bad Qewsﬂfor them,as it medns a decline in the lénd-
based prodduction of these countriés. Zaire which pfoduces
52.9% of the world's cobalt,and Zambia;whith followes Zaire
with 8.9% of the world's cobalt production, are co&cerned abou-

their developing economies which heavily depend on their land-
- = _ _ S _ T
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based mining iﬁahgtry. lThe same is true for Gabon which pro-
duces 11.4% of fhe world's manganese and is the main supplier
of this vital metal to a majority of industrialized countries. 10
Gaton has enormogs>reseryes of this minerai. Se@b@é‘mining
if left uncheckea.will compel the land-based mining industry
of these countries to drastica&ly reduce theiprrodpction or
even up to complete closer of these industries. This view 1is
'easil;ldhderstandable in the light of the estimates of Science
magaziqe - "$1 of capital invested in ocean mining will return

'a;‘least’$3, compared with land-mining, where land-mining, where

$9 m4§ produce $§1 a yea‘r”.11

&
The licensing system if adopted for sea-bed mining
will give a free hand to few multinational consortia, who are

R

basically land-based mining industries of industrialized

112

world. This system -ensures freedom for exploration and ex-

ploitation to industrialised countries, particularly mineral
importers, ;ith a bare minimum of international Eontrol.
Under it <he developed mineral exporters will be able to seek
their indgpendence from-developing mineral exporter countries,

. thus, daméging'the.poor developing economies of land-based
producers. The overall impact of licensing system will lead

' to drastic ;Eductign in:the mining activities of land-based
producer countries, leading to unemployment, economic stagnation

and almost complete disappearance of land-based mining in-

dustry from developing countries.
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~
This effect will also be felt by the developed

countries like-Canada, which accounts for 25% of the world's s

nickel production and substantially suppdrts its present economy

from nickel export.113 It is not only the developing land-

based produéers, who are worried about this system. In general,

all the mineral e?porting countries are concerned with the

system of exploitatioéhEo be adopted by UNCLOS-TIT. Apgécensing

system withgut‘proper chtrol is damaging to all the countries

having land-based mining industry, particularly mineral ex-

porting nations.

Generation of Income:

Under the licensing system, without an internatioral
resource management system, which _is one of the basics of
common heritage of mankind concept, free access will!ﬁgt only

[~

be damaging to land-based ﬁining industry but will also deprive

4 i L i .
! developing countries of the substantial amount of profits and

¥

resource supply to developing mineral exporting countries.
. B

Under the licensing system, the Sea:bed Authority is
only entitled to collect rcVvenues by way of licensing fee and
royaltiés. This system does not give th@ﬁAuthority the power
of price fixation and Tegdurce distribution. The sea~bed
mining companies, after payment of licemsing fee and royalty,
will be free to sell the resources acsgrding to }heir husiness
needs and p?ofits. Thus ultimately, with the power of price

fixation in the international resource market, theé sea-bed

-

_ -
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mining industrialized nations will not only control the supply
of resources, but will contreol it the way that best suits
their profit-making interests. The economy of industrialized

world will thus furdher improve the gap between the developed

and developing countries will continue to increase.

The developing countries in this system will have  to
satisfy themsleves with a share in the revenues earned by the
Authority. The share to which they will be entitled, in the
"common heritage of ménkind” pool, will not even be enough to
compensate for the loss which they will suffer due to the loss
in their revenue earning by export of mineral resources. This
sygtem 1s in né way productive for the world growth as a whole
and particularly it will be damaging to the Third World
economies. It will gefeat the very idea of common heritage of
mankind concept, i.é., the international resource management

system, which was intended to reduce the gap between the poor

and the rich.

Political Impact:

The impact of this system on thg‘world political
alliances has been alarming. A new trend in politics has evolved
in the world with industrialized mineral importing countries
on one side, and developing miner M exporting countries on the

other. This situation has placed countries like Canada on the

fence - making it difficult to know which side to favour. The

[ S -—
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Canadian situation is very critical with a huge, land-based,
. ,

miner-expogting, mining industry and also possessing sea-bed

. \
mining technology. It fears reduction in the prices of its
land-based production of nickel. On the other hahd, it also

does not intend to lose the opportunity of a fre licensing
system for sea-bed mining, for which it is one of the very few

contenders.

The implications of such pfoposals have led to the
formation of a strong Third World block opposing the in-
dustrialized mineral-exporting world, with the others sitting

on the fence, not knowing what to do exactly.

Strategic Issues:

What we face today in regard to a sea-bed mining
system is a strategic problem, not only because 1t 1s to solve

the conflicting interests of the rich and the poor, but also

because whatever precedent we establish today for sea-bed
mining is like to be followed in -the search for solutions in
other international crisis areas. It may be other international
areas like outer space or Antarcticé, or it may be the problem

of international control of energy, food or other basic needs

-
.

of mankind. )
( . -

The establishment of such a free system which cares
only for the rich, very fng?iCh, to flourish and improve,
which completely discards the rational demands S?P?FE*Third

World, will certainly establish a bad precedent to begin with,

-
*
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particularly when we are faced with similar problems in outer

space and Antagctica.

& * ]

Transfer of Technology and Control of Transnational Corporations:

Another area to examine and evaludte the licensing
system is "transfer of technology and control of transnational
corporations". So far transnational corporations have been
free to work the way they want, with a minimum &f control by
the nation of their origin. IQ international business, there

/

1s vyrtually no code for multinational corporations. They are

noy¥ obliged, so far, to transfer their technology, and are able
/
to\protect théir scientific advancement under the patent laws

of \their respective countries. ,
L 74

The licensing system does not provide for technology
transfer, and a few transnational corporations are free to
enter this area of fabulous business without any competition
or»technology transfer. ‘It also does not provide for any inter
national control over transnational corpor;tions. If the
world community fails at this juncture to provide for an inter-
national system of control on these companies and a method
of technology transfer for equal growth in the'world, it will
perhaps never get such an opportunity. It is to be noted that
if we establsih a system conducive to world growth in oceans,
we can establish-a good precedent for other crisis areas of

\j '3
the world. .
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IT. Parallel System

-

Mining Industry:

," >
, The parallel system, under which sea-bed mining is™to

be carriéd out by the Enterprise as wgll as the private sector,
has different effects than the'licensiﬁg system on the land-
based mining industry. Under this system there will be two
kinds of sea-bed mining: one controlled by the world community
through the Authority and the other indépendent and free from
control. These two will be%competitors of each othey/and
minerals produced by the two will be priced at two different
levels. The private sector, though it may reduce the land-
based mining of the developing‘gountries, will pot substantially
hit the land—Ef?ed mining industry of industrialized wofld,
except for reduction in price due to increased production. On.
%he other hand, developing countries will lose their export since
(i) demand in ihe industrialized wofldmwould be fed by the
private sector sea-bed mining, and (ii) demand in the mineral
importing developing countries would be fed by the resources

produced by the Enterprise.

The biggest loser in this system will be the land-

based mining industry 6f the developing countries.  The in-

dustrialized countries having 1and—6€§gd mining will very easily
be able to compensatetfor the loss frem the profits of the .
. ~ ‘,’i

sea-bed mining industry. Unemploymeht in the developing

countries will increase, because there will not be any substitute

. for land-based mining, whereas devéloped countries will not

-

_ _ a
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suffer any problem of unemployment due to conversion of ex-

isting mining industry into iea—bed mining industry.

s

Generation of Income:

It is the generation of income which matters most in
the parallel system. This factor is the most vital of all in .
determining its probably impact on the growth of developing
countries and the practical application of the concept of the

common heritage of mankind.

The parallel system as it means creates a competitive
atmosphere between the Enterprise and private sector - status
symbol of the poor. The Enterprise, which will depend on
technology transfef from the private sector and financing from
the world community, yill have to compete with the powerful
multinational consortia with all sorts of sophisticated tech-
nology and finances. It is-practically impossiBle for the
Enterprise to work, and c¢ompete with érofit making capacity
of thge p}ivate sector, which has skill and experience in re-
source development and marketimg. The amount of ptofit earned,
if any, by the Enterprise will be so negligible that it will
hardly be able,to offer anytﬂing to mankind;out of the pool of
the common heritage of mankind. Most of the aid given by the
world community to make the Enterprise work, along with a sub-
stantial amount of revenue earned frém‘the sale of resources,
will be consumed by the Enterprise to keep itself alive from

the threat of competition from the private sector.
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It is cértain under this system that developing
countries get nothing out of the Enterprise's grand design.
But” the evil effects of this system are not only confined to
the developing countries, they also reduce the margin of profit
of devqloped countries because the developed countries also Eon-
tribute to the funding of the Enterprise. When the Enterprise&
fails to confribute to developing countries, it will auto-
maticaily fail to contribute to developed countries too. The
sufferer in this system is mankind at large, because it will be
only a few private sector people who will earn the profit.
Even the masses of developed countries will lose because it wiil
be theif public money which will be paid by their respective

governments to fund the Enterprise and the money of big business

men. This system on the whole does not work for either of the

[

two, the rich or the poor.

Political Impact:

The impact of the parallel system on international
politics 1is, similar to the impact of the licensing system.
Developing countries hﬁve emefged as a group to oppose both
systems on the gfound thai tﬂey afe too competitive. But in
the case of the parallel system they believe the; would lose

even more than under a licensing system.
N
)

Strategic Issues:

~

Once the system of comp{iitive atmosphere between the

Aﬁ%hority, the representative of mankind, and the private
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in other international areas also. »

SV
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sector, the empire of rich is established in the ocean bed,

. o,
it is very much likely that the same pattern will be followed
in the other internatioanl areas. What is at stake here 1is

*

thus nqt only the sea-bed but also the resources of the other

“international areas also. If the example set for managing the

resources of the one 'area is based on a wrong system, or the

-

concept of the common heritage of mankind is not apnlied in

the correct sense, the same precedent mav be followed ~

. -t
C R 5

This competition betweén thé few multinationals asd ...~
mankind, if accepted, will increase the yawning gap. bétween the
righ and the poo;f It is very much likely;th§f_Fhe 1ever?ge)
thus-obtained b; the handful of multinationals w;}l be used

for further exploitatipn of developing countries to keep the

economic iffstitutions of the world under their control.
. i ¥
Tranpsfer of Technology and Coentrol of Transnational Qprgpratioﬂs:

o
To some extent the paralfel system was created to
satisfy the ego of the Third World to have an Enterprisé as
their status symbol. It was agreed that the private sector
will provide the Entegprise with the necessary technology for
deep ocean mining. It'is true that there,wilg be transfer of
technology to the Enterprise so that it is aéie to function. -
However, the question he?e%is the level and quaiity of tech-

1%

nology which will actually be transferred to the Enterprise.

¥
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~
Let us consider the case of armamenf\s§1e.' It is

~.
trué that the iﬁdugtrializéd world transfgrs the tééhno}ogy
to the deveiop}ng world by selling the armaments. But is it
.not adso true that the technology thus transferred or sold to
the developiné countries 1is the one which hds already become

[

obsolete in the industrialiZzed world? Is it not also true that
armaments are sold -only after the industrialized world has
assured itself that the ''quality'" of technology being trans-

ferred will not coﬁpete with 1ts monopoly?

Surely the technology to be transferred to the
. Enterprise should be of the same quality that will be used by
the private sector in their exploitation activities. Perhaps

it is hard to believe,that the brivate sector, which exists

A

and continues to grow on the basis of "exclusive control over ,

technology, will part with 1its technology to create another

equal competitor.

Considering another aspect of this technology transfer,
we find that though it will be transferred once, there is no
provision or arrangement for continuous flow of technology to
the Enterprise. This creates another question, whether it will
be possible for the Enterprise, even when the -total amount of
téchnology available ié transferred to it in the beginning; to

continue to grow and improve the technology with the same

- > .
speed as that of the private sector. Again, we find that .the
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~

lack of continuous flow ef technolog} transfer will .soon place

>

the private sector in a more dominating position than it

will have in the initial stages.

So far as the development of-a system of international

control on the transnational:corporations is concerned, the

parallel system again fails like the licensing system. This

system-atso allows the transnational corporations to dwell

*

all around the world without any control. It is to be
rqpembered, if we fail to establish such a system for their
control in ocean-bed activities, i.e., in regard to the first

international area, we will, perhaps, never succeed in

developing a device for the control of these multinationals.

*
*

ITI. Unitdry Joint-Venture System

Mining Industry:

The possible impaét of the unitary joint-yenture
system on the mining industry is yet to be studied and analyzed.

This, which was proposed in the Eighth Session of the UNCLOS-III,

114

however, indicates some positive outcomes. What we need as

s

a system for deep ocean mining is a system which can save the
land-based mining industry from sabotaéel likely to be caused
by the deep ocean—mining'industry.' The system under which

the land-based mining system can exist, has to have-=some kind
of international control on production and price fixation of,

mineral resources. Or to put it in another way, we need a

system which allows the development of international resource




¢ -

management.

-

4
4

- : The issue #f internation resource management or
re P
‘ A ¢ . . . :
-, control, on produc ion and pgice fixation can only be solved .

if we are ablefo tie up the private sector (deep ocean m1n1ng

industry) and the Enterprlse together so that they both méke

some prof't, This means that no one sector should be left

: . by
free enough to manipulate the production and price fixatie#d}
- x z ~
in a manner which suits itself only. The unitary joint~¥enture
4

system, by providing for compulsory participation of both the
competing éht;ties in each véntﬁie, is able to (1) tie up the

two entities together ahd (2) give both of them a capacity to
: o ¢ °
play a decisive role. This system, by its provision of 80

.

and 20 percent participation of the Enterprise and the private

&

. sector respectlvely 1n "the reserved areas, and vice vers& in the

S non-reserved area, also glves ample freedom gp both.the

1

entities to éxercise their tontrol in thg arpas reserved for

: ‘ o %
heir majority, participafion. Thus, this system is able to /;

put a check on the free aﬁd unlimited production ﬁolicy of the

P hd ,r

K private sector. .

*

~ *

- Once we are able to establish a system which has

i

a

enough proviéiqns to control the production and price'fixagion .
of mineral resources, the impact of the sea-bed minig industry
on the land-based mining 1ndustry wxfi be minimized. Thé ,#’”é/
probablllty is that thére will not h? anyé%fggtt on the land-

.". based mining. The volume of sea-bed_ mining production will in-

crease slowly and.will not exceed the wcrld'sxégmand and fill -

2N

-
AN
¢ i R " .

had
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7
in the existing gap between the demand and the production.
Prices, by exercising international control, will be kept under
control and will save land-based, mining fr;; turning into an
expensive and -uneconomic business. Perhaps it is correct to
say that of the existing proposals only the unitary joint-
venture system provides the Sasis for an intérnational re-

source management system and seems likely to save the land-

based mining industry from an otherwise inevitable collapse.

» L) -

GehReration of Income:

B

Thetamount of income to be generated under the system
N

of unftary joint-venture will be uniform. In this system,
because there will be no competition between the Enterprise

and the private sector, the Enterprise will also earn profits

e
in the same ratio as the private sector. The certainty of

earning profits for the Enterprise will be the same as that for

Fad

the private sector. These profits earned out of the common
heritage of mankind pool can thus be used for the benefit of
%zﬂl mankind. As mentioned earlier, the harm to the land-based -

\ : .
mining industry in the Third-World will be negligible. Thus,
. .
whatever the Tﬁjrd World will receive out of the common

heritage pool of profits will be an addition to their existing

-

economies. -

' ‘ This dystem will also suit the land-based mining

[l

developed countries, because on the one hand their land-based

-

mining industry will be safe, and on the other hand they will

»

-
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v

earn additional profits through (1) their private sector and

(2) through their share in the common heritage pool oﬁ\

* L
w»y . < ‘ ~

profits.
- This system also ensures equitable sharing in the
profits earned by the Authority by developed and developing
states. The financing of the Enterprise will be eased due to
Eogtributions from,déveloped and developing'countties and a1§3
internationél money-lending institutions. Though it 1is ex-
pected that in the initial stages the Enterprlse will not be

in a condition to go for extensive mining in a reserved area,

the Enterprlse can begin'its business by investing 20/ in joint- |
ventures with consortia, and it can earn an amount equal to one
full—-scale operation just By.entering into five joint-venture
operations in non-reserved areas. This will also ease theg

13

problem of initial technology‘transfer. o

This system has the advantage that "it redu€es the
investment share of the Authorlty\to a contr?%htlon of 20% in

the joint-venture (in the non-reserved area). which during an

N -

initial phase, might be-advantageous. As .a matter of fact,
the. initial financing of the EnteTprise  (capital for one full
scale combrehensive operation) would enable the Enterprise to

115

become g“partﬂer in five joint-ventures...'. The .problems -

of an immediate start, participation in profits and decision
making will be solved irrespective of the 20% or 50%
participation. This system solves most °f the pneblems and

» I
assures balanced growth by way of 50% participation and profit

o+
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i
sharing, giving the opportunity to developiné countries to

grow in some proportion to that of developed countries. This
system helps to*comﬁensate developing countries for the loss

A

caused to their economies by sea-bed mining.

Political Impact:

The unitary-joint-venture syétem in international

" politics should create a new understandin% bétween tﬂé rich
and the poor nations. .By thié system a spirit of co-
operation andtcéfewf;r the developing countries will be
generated in place of the’spirit of confrontation between the
industriaii;%d yorld andf?%e Third Werld which has ?een en-
gendered undér tﬁe twd other systems. TPhe adoption of this
system'in the long run will reduce the tension betwéen the two

opposing interests-due to the system's balanced and equitable

approach.

" Strategic Issues:

v t

. Moreover, the unitary joint-venture system can act’

>

as a model for other internatioanl crisis areas. Once there
. I

. 2 e ~ . . ! S .
1s success 1in the establishment of a cooperdtiye and equitable
system on the ocean bed, it can.be applied to outer ‘ifrace ¥issues

and in efforts to control and manage energy, food, and resources

k]

from international spaces. The strategic importance of

O
it 1is

enormous - it can be tlhe beginning of a new era in imternational

cooperation: . : ) v g
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Transfer of Technology and Control of Transatdional Corporations:

This is perhaps the only system, out of the three

-

discussed here, in which the transfer of technology will be
automatic. The probablility of the transfer of obsolete and
incomplete technolofy is also removed under this system. Once

d consortium enters\d joint-venture, it will be concérned Qith

- ~ - = .

making profitable use of the best and most up-to-date tech-
nology available. This system removes thé defect of earlier

systéps, which had no provisio%‘for complete and smooth transfer
/

of technqlogy. //
f
: /
On thgq question of the building of a system of control

V2

§

and reéhlation of transnational corporations, this system of

*joint-venture between the private sector and an interpational
T4

& Y

organization pxovides' for a code of conduct to be observed by
. those entering into a joint-venture cantract. This can be
a new beginning in establishing an international system of

control and regulation of transnational corporations and can

be easily applied to other areas also.

i
f, N

-

B. Rating: . X
This system of exploration and exploitation of the inter-
J -~ ,
national sea-bed area should be such as to ac&ieve theax
objective of the common heritage of mankind, i.e., it must
serve mankind as a whole. Therefore, it is "indispensible that

the Enterprise, as the operating organ of the Authority,

should be effective and capable of undertaking activities in

~

) - . B
Y 4
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the area at the same time as other entities., To meet this

[y

end the Enterprise has to have financial means, technology

116, this, perhaps, Frank Njenga

and trained personnel."
rightly pointed out that "...we had to imag¥ne ways and means
to equalize two différent kinds of enwities: the powerful
consortia with all their capital and credit&\technology and
~ organization, some qf which'are-already engaged in sea-bed
operations; and the Enterprise, an entity so far existing
only in our imagination, a creature to be born without the
necessary toézg of fullfilling the purpose for which it was
created.”117 The solution which we are seeking should be
designed* to  serve the developing countries, whose

economies are still developing and will be the most affected

by sea-bed mining+4operations.

The two other sysféhs considered above show a tendency -
towards noﬁ-proportionate growth. When we compare the three |
-~ (licensing, parallel ang\unitarx joiht-venture systems) to-
geth&r, the paraflel syétem shows the least growth and develop:
. ment for developing countries. It is due to double investmént
in sea-bed operations by the Enterprise.and multinational
consortia. This syétem,~by way of investing all tﬁe con-
tributions made to the‘Authority into the Enterprise and making,
it compete with far better equipped, powerful consortia, in
fact, not only reduces the possibility of its profit earning
but also restricts its operational area.. Because the amount of

profit earned by way of licensing or contracts with consortia
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are likely to exceed the amount of profits,earned by the
Enterprise by direct operation. Altheugh politically the
Enterprise will be controlled by the numerical superiority

of developing countries, economically it will be controlled by
few-multinationél consortia by making it compete with already

developed consortia.

- 1 . A . -
S The licensing system 1s far more productivé than the

parallel system for the reason that the Enterprise is not to
go .for exploitation activity by itself, and thus it does not
spend méﬁgy‘in exploitation and only earns by way of licensiné
fee or contract money. This system, in spite of the fact that
1t 1s better than the parallel system, does not provide a
'npalanced system qf gyowth and 1s more brone tdwards developed
countries. The unitary joint-venture syétem is perhaps the
only system which provides for 5-% participation in overall

operations. This also solves the initial problems of tech-

nology transfer, financing, training of experts,.participation

?

-in management and-+control, and this gives the gpportunity to A

the Enterprise to enter into five operationsl contracts in non-
reserved areas in the beginniﬂé and without competition. Thus
the profits earned under thi$ system in the initial phase

will be equal to those which an independent multi’ational
consortium is likely to earn in the parallel sys;:Q&\which« -
othgrwise due to competition and complete investﬁ%&; will be

far less than the one assured in the unitary joint-venture system.

Therefore, thd recommended approach is based on the amount of

-

CY

.

é
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profits likely to be ea?ned by the Enterprise. .Since the develop-
ment and growth of devéloping countries are directly or indirectly
dependent on profits earned, there is a need for a system which
can provide balanced growth to both developed and developing
countries, so as to serve mankind as a wholé, the main objective

~

of this UNCLOS-TII.

VIII:2:ivy Projections

A. Joint-Venture With or Without Modificatiocn

According to the analysis made in the earlier part,
I suggest- that the unitary joint-venture system is the only

M
- 5

workable system out of the three systems.

The gonflict between the North and the South was dead-
. locked on the issue of thé exploitation system. On one side
was a deveioped world demanding a free and open system and on
the other side developing countries demanding a system with
international control coupled with international management.
Though it is %rue that even this unitary joint-venture system
does not fulfill the demands of all, it seems to be a widel@
supported system and a viable‘system to be placed in the Text

to be revised in 1980.

This system was advanced, at the end of the first
part of the Eighth Session of UNCLOS-III, by the Netherlands.
So far it has been studied by the developing countries and the

socialist states along with the Soviet Union, during the second




- 436 -

part of the Eighth Session of the UNCLOS-III. It was not sub-
jected to formal discussion in the Eighth Session but the

Group of 77 considered it during its meeting before the be-
ginning of the Session. All the African States and a few Asian
States and two Latin American States have agreed to support it
and press it as a joint proposal in the coming Ninth Session.
The Latin Americans have yet to announce. their formal stand

but have privately indicated theilir support for}{his system.
However, they are taking time to exémine the probable future
effects of this system, and if necessary, to modify or aﬁend

it to make 1t more viable. The Soviet Union agd other Socialist -
States officially indicated their reluctance for any change in
the existing form of the Text, but héve privately aggeed to
support the unitary joint*ventﬁre system, 1f the Group of 77

endorses it.118

The Qﬁezxiew of the sitﬁation clearly indicates that
the Asian and the Af;idan States have already agreed, Socialist
States along with the Soviet Union are prepared to endorse it,
subject to complete en&orsement by the Group of 77. <Latin
America 1is examininé its merit not to reject but to modify
and amend, if necessary.q It seems very likely that the system_
of unitary joint-venture will be strongly'endorsed by all ihesg
states in the next Session. "The only opposition left to this“‘

system is from the West European and-Other (WEOQ) states. It

is -difficult at this stage to visualize how this system will

'replaci‘the parallel system, given the present opposition from

-



- 437 -

5
-

i
_the states possessing the required. technology for sea-bed

mining.

O?e possible solution might be that after the en-

dorsement of the unitary joint-venture systém by the Group of

-

77 and Socialist States the West European States might agree

to accept it, subject to some modifications and amendments. -

-

However, it seems very unlikely that major amendments will be
'possible, particularly when the Conference will be hard pressed
for time* in the Ninth Session, which is officially designated

-

the last session of the COnfereﬁCe.

All issues at UNCLbS—I(I have been decided by con-
sensus. This sysiq@, to become a reality, also needs to be
decided according to the principle of consensus. In case it
falls .short of unanimous acceptance of ﬁ%e member states, the
‘issue might be put to vote*at the end of the session. Even if
the system were endorsed by the majority of mankind, and will
be a part of the Text for the treaty, it may still lack the
support of states possessing the technology. In the opinion

of the author, it is very likely that the system will be en-
dorsed in the next Session, partially amended. b

-

Y

B. Probébility in Case of Failure
‘ /
T Finally, it is possible that the conference might

-

fail to reach any kind of agreement at all on this issue. In

——

this case the Conference itself might}break down. However,
N |

<
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total failure seems unlikely. UNCLOS-III has already achieved
most of what it set out to accomplish. It has already agreed

on alf the earlier unresolved issues Qf two earlier Law of the

Sea Conferences. Given the extent of consensus on other issues,

the Conference now seems assured of a successful autcome. The
- - - - -.

Conference, which spent six years in its preparation and has

spent another six years in the conference process, can not,

perhaps, afford a complete failure just for a single universal

issue.

One of the possible outcomes seems to be a ''freeze
and detach'" alternative. It has been observed that under this

approach a treaty might be concluded in the areas in which the

issues have been resolved. The issue of deep ocean mining, 1i.e.

the system of exploitation, may be separated from the other
areas for further ;onsideration, elaboration, discussiod;and
st;dy.}lg In worst circumstances this approach seems to be the
last alternative, because just for the reason of one unresolved

issue several other issues which have been resolved should not

end up in failure as a whole of the Conference.

.The freeze and detach approach is 1likely to be moyé
acceptable to the developing countries. In this, apart from
freezing other resolved issues of the Conference, the Authority
might also be formed without any operational capacity. The
Assembly of the Authori&y thus created can work on the re-

maining details of the exploitation system including the

I
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.system of exploitation itself. In sucﬁ an approach the
Authority will be formed which will perhaps suit the interests
of the developing countries. However, such an approach is
uniikely to be acceptable to developed countries becausé‘they
had been demanding a comprehensive draft treaty before the

conclusion of the treaty.

*Another possible approach, according to a recent view,
is the establishment of an Interim Authority.120 It is true,
under the present circumstances, when the West 1is pressing hard
and is becoming impatient to go out for seabed exploitation,
some kiné of interim arrangement becomes a necessity. However,
it seems unlikely that UNCLOS-III will agree to any interim
arrangement for immediate exploiéation. The developing
countries feel.they are now very close to an agreement and any
type of interim arrangement will give an opportunity to the in-
dustrialized world to further deiax a global agreeﬁent in order

to continue their exploitatidn activity in the confused state

of affairs. .-

. ~ .
It is quite understandable that an issue which could, -

not be resolved during 12 years of exhaustive negotiatjons will .
perhaps be extremely difficult to solve once an interim arrange- -

ment is reached. The industrialized wourld will lose ‘its

[\S

interest in the negotiations, because the sea-bed will remain ’

more vulnerable to them under the interim arrangement than what
it would be after the conclusion of a final agreement. The

author fully agrees with a recently expressed view that 'during -
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the designated interim period it would be preferable that...joint-
ventures with national governments or private enterprisesﬂcag:
able of engaging in deep ocean mining, ideally perhaps within

é .
the framework of a unitary joint-venture system of exploitation

instead of that of the currently proposed 'parallel system'”,121
be followed. Although this approach will be good, the
negotiation of/guch an interim arranéement will be equally dif-

ficult compared to that of the present state of negotiations.

If the Treaty is concluded on the basis of a majority
vote, the following scenario might appear:,  one group of states
votes against the Treaty; another group votes in favour but does
not sign; still another signs but does not ratify; a fourth
ratifie;, but only subject to reservations on a number of im-
portant is;ues. If the unitary joint-venture system is en-
dorsed by the Conference the Treaty ﬁ?ll succeed in attracting
enough votes for its adoption as well as its ratification.
However, it seems that the industrialized West will.oppose the
Treaty so drafted, if it.is voted as a whole, or may oppose'
the part dealing with the system of exploita{ion if the voting
goes on from article to article. Under anx'one of these
situations, if the West expresses 1ts reservation on the system
of éxploitation, perhaps the whole exercise might collapse. It
might‘lead’to a st;te of chaos so that even with a Treaty, sea-

bed mining will be impossible.

. It “seems that negotiations on any workable alter-

+

native, in case of failure of an agreement on a Treaty, will be rather

A r
<



-

) j ’

; T84 - e R
S Ay .

more difficult than the present state of negotiation process.

This leads the author to believe that either the Conference
would have to struggle to have the seabed mining issue settled

in the next Session, or it might prefer to extend the Confarence
to another session. Considering the andicap of-time in th;
next session, iie. Ninth Session, UNCLOS-III will struggle

to reach consensus, in 6rder to avoid alternapives. The Con-

ference has reached a point of no return, it can now hardly

afford to see its twelve years .0of continuous efforts gd‘to waste.
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2 " The law o the sea has always plgyed a prominent role
in international relations, reflecting the influence of a variety
of interests: trade, transportation, conquest,among others.

The recent history of the law of the sea shows that the concepts
of the territoriél sea, the continental shelf and the economic
zone have adapted to the discoveries and

developments in science and technology. In the last detade or
so, the deep ocean floor itself has become vulnerable to

A

scientific and technological growth.

Ambassador Pardo-of Malta, visualizing the growing
significadce of the mineral resources of the Eeabed, was the
first person. to point out to the world how important these re-
sources were to mankind. Coinipg the concept of the 'common
heritage of mankind', he §uggested the revolutionary idea of
internationalizing the resources of the deep ocean bed and
also pointed out that if these resoﬁrces could be put under an
international management system, a similar approach might be
taken to other resources in "international spaces'. The chie§;>
issues invoived are‘the delimitation of the international ared
beyond the national continental shelf area and the design of a

viable system of exploitation.

%

The Seabed Committee of the United Nations worked
from 1968 to 1973 to find solutions for these and ogger seabed
issues involved. Finding it difficult to arrive at an agree-

ment, the Committee developed an expanded agenda of wider- "

]

»

Va
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ranging 155375/10 be worked on at the Third U.N. Law of the
Sea Conference (UNCLOS-IIT). The Seabed Committee in later
years did remarkable work. The Declaration of Principles, an
outcome of the Seabed Committee, though controversial, was a

landmark in itself.

=

The.Third United Nations Conference on the law of the
Sea began its work in 1973, taking over the work done by the
Seabed Committee. Since then the Conference has gone as far
as the Eighth Session«/ It has passed through very critical
periods, when there was a complete deadlock on many vital
issues. Despite all sortsy of difficulties the Conference
succeeded in resolving several conflicting issues. Issues re-
lated to the §ystem of exploitation, which can maké” or break
the Conference, are yet to be resolved. The present deadlock
on the 'system of exploitatioﬁ is significant not only for the

Conference's success but also for the success of the New

International Order.

One-of the few major achievements of the UNCLOS-III
is the issue of the definition of the Continental %helf. It
was one of the core problems of the ﬁNCLbS—I&I and it has
been almost settled. The definition of the Continental Shelf,
a; present in the ICNT/Rev. ?,;s a considera%&e departure from
the earlier definition of the‘Geﬁeva Conventién.‘ The Conference

which needed a precise definition to delimit the national sea-

bed area from the international area, and a definition to

24
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secure the maximum possible area “for mankind, has to some extent
¢ ’ B “

succeeded in achieving 1its objectife. According to the present
defipition, the natEbnaf cogtinental shelf will be assumed to
end a4t 200 miles if the prolongation of the shelf is less than
200 miles, or at-the place wheré it ends between 200 miles and
350 miles distance, or at 350 milgs if the continental shelf
prolongation egtends beyond 350 miles. This definition, though
flexible according to geological criteria, is precise in the
sense that once the limits of the continental shelf are fixed,

the problem of uncertainty will be resolved. This definition

is a considerable improvement over the earlier continental

"shelf definition of UNCLOS-II, which was left open to tech-

nological and scientific advances. The agreenent reached on

. the present definition in the Eighth Session of UNCLOS-III

proves the success of the Conference in one of the most dif-

ficult areas. However, 1t must be accepted Yhat the extension
s /—7\‘

of the continental shelf up to 350 miles does not leave suf-

-~

ficient area for mankind.

Another significant success achieved at UNCLOS-III )
is the acceptance of the ''common héritage of mankind'" concept as
a new international legal concept. It has been accorded sig-
nificant importance in the Text (ICNT/Rev. 1) and-to some

extent iQ has been given the *shape of a functional concept.

P
It is quite an achievement because in the-Seabed Committee years
o
the common heritage concept was not accefitable to many states.
S

N . B

“

L YO



- 453 -

Now, after these twelve years, most of those who were opposed

to the,acceptance of this new concept as a legal principle have
graduaily, in this process of the UNCLOS-III, given their
acceptance. However, this concept still needs elaboration.
Perhaps, as discussed earlier, the common heritagé concept

should be given a specific meaning. The absence of proprietor
rights within this content ought to be clarified expressly in
terms of a boncept of an integrated international management
system. Furthermore, the definition should emphasize the fact that
the common heritage of mankind refers to future generations of
mankind as well. In other words, the concept should be pre-
served for mankind in perpetual succession.

Why is the deep ocean mining so vital? It is vital
because this is perhaps the last chance for the world community
to find a workable and equitable system which can ensure a
balanced growth and equitable management of the international
spaces. If wé succeed today in the establishment of an inter-
national management system in the ocean bed, we esfabliqg a
solid precedent for other international areas also. .

The UNCLOS-III has demonstrated the desire of mankind
to change the existing world order. As a result of this pro-
cess, a new political order has emerged: the Third World on

+

one side and the industrialized West on the other, In this

d
age of economic turmoil the poor are demanding economic justice,
a justice which must be based on equality and not charity: In
the final stages of the Conference, the debate on deep ocean

mining has focussed on three main alternatives: a free
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licensing system, a 'parallel" system, and-a unitary joint-

‘ : ' . 6
venture system. There is general agreement that what is needed
is not just a system to exploit the resources but an inter-

national-ménagement system for an interdependent world.

To some extent an analogy can be drawn with issues
in outer space: delineation of national and international
space; legal status of international space including the mooﬁ
anq other celestial bodies; resources of the moon and other
celestial bodies as well as the probability of the resources
to be found and developed in outer space. According to the
present technology and science,kexplzitation\of the resources
of the moon and other celestial bodies.- does not seem to be
feasible in the near future. However, some scientists have in-
dicated that space stations can be built in outer:space in the
near future for solar energy. géne%at}on. They. have also ex-
pressed the probability of building similar stations on the
moon. An interesting part of these scientific predictions is
that the use of-the mineral resources from thq\?oon will be’
economic as compared to the earth's mineral resources if solar
energy stations are to be built. An iﬁteresting ﬁg?stion is
if the mineral resources of the moon afe used by oné state to
construct these space stations, will it amount to exploitation
or approﬁriation of mineral resources? Though this question

does not seem to be an immediate problem, certainly it needs

consideration in light of the common 'heritage of mankind"
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principle. Another problem is the unlimited and creeping juris-
diction of states in space. It certainly needs serious con- .
sideration because the probability of remote séhsing is likely |,
to be abd®ed in the absence of a precise definition. The extent
af national.ju;isdiction in spacg‘is also increas¥ng with -
developments in science and technology, just as national juris-
diction'op the seabed was left free to increase with the avail-

ability of exploitation teéhnologfi Institutions similar to

the Seabed Authority are €8 be established to regulate the re-

sources of outer space and celestial bodies, based on concepts

such as the ""commop heritage of mankind'.

Anfa;ctica is another significant international area
with which the_analogy ofgthe seabed can be drawn. Antarctica,
though not an international area in the strict sense of the
definition of.international area, has precibitated problems of
an international nature. The ?resent,Antarctic Treaty does not

answer many questions: delimitation of Antarctica from the

»

oceans; delimitation of the Antarctic seabed or continental

shelf from the international seabed area; the difference between

the legal status of the areas which fall under the sector claims

-

and the area free of any sector c¢laim; the issue of exploitation

Py
-

of the Antarctic resources. These issues have yef*to be re-

£

solved. The recent technological and scientific developments

) . . » .
which have made the Antarctic resources accessible have raised

questions. about the adequacy of the.;;zgfing Antarctic Treaty.

~
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S The'presence of considerable amounts of o0il and gas on the
éﬁntarctlc ec’&lnental sheri and coal and other m1nerals on the
. Antarcg;ca land mass, has generated enough concern in the 1nter~
i :\national community. The Antarctic Treaty, which is self-,
contradictory, on ohe handrspeahs of the absence of sovereignty

- in Antarctica and on the other hand recbdgnizes the old sector

claims involving sovereignty. It is very difficult to as-

- a ’

certain whether or not the. arctica Treaty signatories have
a right te claim a céhtinentel shelf for the Antarctiq'regien
when, according to UNCLOS-TII, the eoneinental shelfqis the .
prolongqtioﬂ’of the sovereign }ahd mass -when the iegal‘status of
%Antarcfice itéelf)hangs between a sovereign and a non-sovereign

status... . Z : ;, ) Y

-
= =
\

interested states and the“old claimant states. It needs further

The present Antarctica Treaty involves only a7few

‘1nternat10nallzat10n for which’ rep%%?entatlon;gf the .interests

of mankind as,a,wholegis necessary. This.is nedessary for the

'success of-the, new law of the sea’also, because it 1nvolves the
p&fblem of the Antarctlc Sea, and the Ant§rct1c contlnentél
shelf which hlther to is’ dez}ned in terms of 60° south latﬁﬁgde.

Although the malntenance of existing clalms.to Antarctlca is a
barr&er to’'the abpllcatlon ofs such pr1nc1ples as the common

- . -

herltage of manklnd I; is suggested that Antarctica be put,

-

unﬁeg 1nternat;onal eohirol.‘ The applicationrof‘the pninciplee of
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seabed mining to Antargfica could help reduce present’ ténsion

over its resq&rces and delimitation problems.

* The Seabed Au§hority,in which a framework of inter-

né%ioﬁhl management and control and an international profit- -
making organization 1is develoﬁed,‘is analogoud to. the notion of

the state-owned " corporation. In the lattgr, the state pro-
»

-~

pos;ifgo an organization in the interests of the ﬁeople of the

sta e when it realizes that free interprise in that pérticula;
4.

Barea may be'detr;mqntai to such interests. The Seabed Authority
is also being formed with siﬁilgr intertions. Mankind, after
realizing that gpq interests of the majority‘of people in Ehe

© world will suffer unless an international machinery is fo?med,

internationally owned, to safeguard their iriterests, has re-

<

solved to establish an Intérnationa} Seabed Authof%?x. This
is a good beginning in understanding %pd realiagng the’fhterests

:of manklnd ‘ UNCLOS I11, @Huchuhas contrlbuted by establishing’ &p
o T

Authority has, also*xgreatly contrlbuted by estab11sh1ng new ﬁ)

pr1nc1ples of 1nternab10nal control and management -
. . . c e
. Another contribution and a significant achievgment is
S |
‘an effort to develop*a framework for 1nternat10nal eontrol

on the transnatlonal aorporatlons. It is 1ndeed in the 1nterest

=

of, manklnd to ensure that the few do. not continue to grow rich -

at the expense..of many.-~ It is hlgh tlme anqﬁthe rlght place to

g2 F T

develop a code of reg atlon for those who soeﬁar contipue
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to escae all suhh*regulations which might stop the growth of

their ever increasing wealth.

The ocean bed, at last, is-.likely to devélop a Hew
integ;ated system of international managemeﬂt and control,
through its system of dpep ocean mining, *which can thereafter
be easily applied to other areas, such as enérgy, food, trade,

transportation and disarmament. This is perhaps the first

- = m—— - e - - _— a—n ama

and the last opportunity for mankind to establish a system of.

'global contrpl, management and regulation - based on co-

operatidn, peaceful co-existence and equity.
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APPENDIX A

DECLARATION OF,bRINCIPLES GOVERNING THE SEA-BED AND THE OCEAN
FLOOR, AND THE SUBSOIL THEREOF, BEYOND THE LIMITS OF NATIONAL
JURISDICTION

1
® i

-

L3

U.N. GENERAL ASSEMBLY RESOLUTION 2749 (XXV), 17 DECEMBER 1970

The General Assembly, Recalling its resolutions 2340 (XXII) of
18 December 1967, 2467 (XXIIT) of 21 December 1968 and 2574
(XXIV) of 15 December 1969, concerning the .area of which the
title of the item refers, T

. o+ "

Affirming that there is an area of the sea-bed and the
ocean floor, and tﬁe subsoil thereof, beyond the limits of
national-jurisdiction, the precise 1limits of which are yet to
be determined,

Recognizing that the existing legal regime of the high
seas does not provide suhstantive rules for regulating the ex-
ploration of the aforesaid area and the exploitation of its re-
sources,

Convinced that the area shall be reserved exclusively
for peaceful purposes and that the exploration of the area and
the exploitation of its resources shall be carried out for the
benefit_of mankind as a whole,

4

Believing it essential that an international regime
applying to the area and its resources and including appropriate
international machinery should be established as soon as possible,-

Bearing in mind that the -development and use of the
area and its resources shall be undertaken in such a manner as
to foster the healthy development of the world economy and
balanced growth of international trad and to minimize any ad-
verse economic effects caused-by the fluctuation of prices of

raw materials resulting from such activities,
¢

Solemnly declares that:

1. The sea-bed and ocean floor, and the subsoil thereof,
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Béyond the limits of national jurisdiction (hereinafter re-

ferred to as the area),“as well as the resources of the area,
are the common hewritage of mankind. . . .

2. <« The area shall not be subject to appropriation by any
means by States or persons, natural or juridical, and no State
shall claim or exercise sovereignty or sovereign rights over
any part thereof.

3. No State or’person, natural or juridical, shall claim,
exercise or acquire rights with respect to the area or its ré-
sources incompatible with the international regime to be .
established and the pr1nc1ples of this Declaration. .
4. . All activities regarding the exploration and exp101tat10n
of the resources of the area and other related activities shall
be .governed by the international regime to be established.

5. " The area shall be open tp use exclusively for peaceful
purposes by ai1l States, whethej coastal or land-locked without
discrimination, in accordance with the international regime to
be established.

~

6. States shall- act '‘in the area in accordance with the
applicable principles and rules of “international law, including
the Charter of the Hnlted Nations and the Dec ratlpn on
Principles of Internathgal Ldaw concerning Fr¥gndly Relations
and Co-operation amomwg States in accordance with the Charter

of the United Nations, adopted by the General Assembly on 24
October 1970, in the interests of maintaining international
peace and securlty arffd promoting imternational, co-operation

and mutual understanding.

7. The exploration of the area’and the exploitation of its
resources shall be carried out for the benefit of mankind as
a whole, irreSpective of the geoegraphical location of States,
whether land-lockéed or coastal, and taRing into particular con-
sideration the interests and. needs of the developing countries.
ﬁ
8. The area shall be reserved exclusively for peaceful pur-
poses, without prejudlce to any measures which have been or
may be agreed upon in the context of international negotiations
undertaken in_the field '‘of disarmament and which may be ap-
plicable to'a broader area. One or more international agree-
ments shall be concluded as soen as possible in order to im--
plement effectively this principle and to constitute a step
towards -the exclusion of the sea-bed, the ocean floor and the

" subsoil thereof from the arms race.

9. On the basis of the principles of this Peclaration, an
international regime applying to the area and its resources

-
v

. * ]
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and including appropriate international machinery to give
effect to its provisions shall be estabIished by an inter-
national treaty of a universal character, generally agreed
awwpgn. The regime shall, inter alia provide for the orderly
and safe development and rational management of the area and
its resources and for expanding opportunities in the use
thereof, and ensure the equitable sharing by States in the
benefits derived therefrom, taking into particular con-
sideration the interests and needs of the developing countries,
whether land-locked or coastal.

10. States shall promote 1nternational co-operation in ,
scientific research exclusively for peaceful purposes:

a. By participation in international programmes and by
encouraging co-operation in scientific research by personnel
of different countries; .

b. Through effective publication of research programmes
and dissemination of the results of research through inter-
national ‘channels;

c. By co-operation in measures to strengthen research cap-
abilities of developing countries, including the participation
of their nationals in research programmes. No such activity
shall form the legal basis for any claims with respect to any
part of the area or its Lesources.

11. . With respect tp activities in the area and acting in .con-
formity with the Lnternatlonal regime to be established, States
shall take appropriate measures for and shall co-operate in the
adoption and implementatipon of 1nte$nat10nal rules, standards
and procedures fOr inter alla

h
¥

-a.- The prevention of pollution and contaminatidn, and
other*hazards to. the marine environment, including the coastline,
and of 1nterference with the ecological balance of the marine
env1ronment‘

? A i -1

b. The protection and conservation of the natural re-
sources of the area and the prevention of damage to the flora
and faung of the marine environment.
12. In their activities in the area, including those relating
to its resources, States shall pay due regard to the rights and
legitimdte interests of coastal States in the region of such
activities, as well as of all other States, which may be af-
fected by such activities. Consultations shall be maintained
with the coastal States concerned with respect to activities. re-
lating to the.exploratlon of the area and the exploitation of
its resources with a view to av01d1ng infringement of such

rights and interests.

o
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13. Nothiﬁg herein shall affect:

a. The legal status of the waters superjacent to: the
area or that of the air space above those waters;

b. The rights of cbastal States with respect to measures
to prevent, mitigate or eliminate grave and imminent danger to
their coastline or-related interests from pollution or threat
thereof or from other hazardous occurrences resulting from or
caused by any activitigs in the area, subject to the inter-
national regime to be established. -

14. Every State shall have the responsibility to ensure that
actiyities in the area, including those relatiag to, its re-
sources, whether undertaken by governmental agencies or non-
governmental entities or persons‘under its jurisdiction, or
acting on its behalf, shall be carried out in conformity with
the international regime to be established. The same re-
sponsibility applies to international organisations and their
members for activities undertakenm by such organizations or on
their behalf. Damage caused by such activities shall entail
.Iiability. <t )

15. The parties to any dispute relating to dctivities in the
area and its resources shall resolve such dispute by the
measures mentioned in Article 33 of the Charter of the ‘United
Nations and such procedures for settling disputes as may be
agreed upon in the international regime to be established.

»
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APPENDIX B

RESOLUTIONS ADOPTED 5E§THE REPORT OF THE AD HOC COMMITTEE OF
' THE SIXTH SPECIAL SESSION ,

DECLARATION ON THE ESTABLISHMENT'OF'A NEW INTERNATIONAL ECONOMIC
ORDER

€ i +

‘We, the Members. of the United Nations, .77 ~ y

rd

Having convened a special session of the General Assembiyr“
to study for the first time the problems of raw materials and
development, devoted to the consideration of the most 1mportant
economic problems facing the world community, - .

: Bearing in mind the spirit, purposes and principles of

the Charter of the United Nations to prombte the economlc advance-
ment and social progress of all peoples,

Solemnly proelaim our united determination to work urgently

for THE ESTABLISHMENT OF A NEW INTERNATIONAL ECONOMIC ORDER

based on equity, sovereign equality, interdependence, common -
interest and co-operation among all States, irréspective of

their economic and social systems which shall correct inequalities:
and redress existing injustices, making it possible to eliminate
the widening gap between the developed and the developing
countries and ensure steadily accelerating economic and social
development and peace and justice for present and future .
generations, and, to that’end, declare:

1. The gredtest and most significant achievement during
the last decades has been the independence from colonial and -
alien domination of a large number of peoples and nations wRich, .
has enabled them to become members of the community of free ’i
peoples. Technological progress has alkso been made in all -
spheres of economic activities in the 1la three decades, thus
providing a solid potential for improvfng the well-being of all
peoples. However, the remaining vestijes of alien and colonial
domination, foreign occupation, racial discrimination, apartheid
and neo- colonlallsm in all its forms-«continue to be among the
greatest obstacles to the full emancipation and progress of the
developing countries and all the peoples involved., The benefits
of technological progress are not shared equitably by all
members of the international community. The developing countries,
which constitute 70 per cent of the world's population,:account
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for on1§2)30 per cent of the world's income. It hag proved im-
possible to achieve an even and balanced -development of the
intérnatignal community; under the existing international
economic order. .The gap between, the developed and the -
developing countries continues to widen in a system which was ~
estgblished at-a time when most of the developing countries
didfnot even exist as 1ndepéhdent States and which perpetuates
incquality. °~ .

2. The present 1nternatlonal economic ofder is in‘direct
conflict with current developments in international political
and economi¢ relations Singe 1970, the world economy has ex-
perienced aé eries of gragz/irises whieh Kave had severe reper~
cussions, e §€éia11y on the developing countries because f

their generally greater vulnerability to external economiz im-
pulses. The developing world has become a-powerful factof that
makes its influence felt in all fields of international act1v1ty
These irreversible changes in the relationship of forces in the
world nefessitate the active, full and equal participation of
the developing-countries in the formulation and application of
all decisﬁens that concern the international community. '

3. All these changes have thrust into prdﬁégence the
reality of Phterdependence of all the Jpembers of the world
community. Current events have brought into sharp focus the
realization that the interests of the developed countries and
those of the deeveloping countries can no longer be isolated
from ea&hZdther, that there is a glose interrelationship between
the prosperity of the developed c§untries and the growth and
development of the developing countries, and that the prosperity
of the international community as a whole depends upon the
prosperity of its constituent parts. International co-operation
for déevelopment is the shared goal and comman duty of all
countries. Thus the political, economic and soc¥al well-being
of.present and future generations depends more than ever on co-
operatlon between all the members of the international com-
munity on the basis of sovereign equality and the removal of the
disequilibrium that exists between them.

4. The new international economic order should be
- founded on"full respect for the following principles:

: ¢

(a) Sovereign equality of States, self-determination of-
all peoples, inadmissibility of the acquisition of territories
by force), territorial integrity and non- 1nterference in the
internal affairs of other States; . o '

(b) The broadest co-operation &f ‘all the States members
of the international community, based on equity; whereby the:
prevailing disparitie$ in- :the world may be ban1shed and prosperlty
secured for alL
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(c) Full and effective participatidon on the basis of
equality of all countries :{in the solving of world economic
problems in the common inteérest of all countries, bearing in
mind the necessity to ensure the accelerated development of
alL/tbe’developlng countrieg, while devoting particular
attention to the adoption of spec1al measures in favour of the
least developed, land-locked and island developing countries’
as well as.those developing countries most seriously affected
by-economic crises and natlral calamities, without losing sight
of the 1nterests ‘of other developing countriee- .

%

.

(d) The rlght of every country to.adopt- the economic and |
social system that it deems the most approprlate for its own

* development and not to be"subjected to dlscrlmlnatlon of any

kind as a result; .
% . ° [

(e) Full permanhent sovereignty of every 'State over its
natural resources and all economic activities. In order to
safeguard these resources, each State is entigtled to exercise
effective control over them and their exploitation with means
suitable to its own 51tuat1on,,1nclud1ng the right to
nationalization or transfer of ownership to itg nationals, this
right being an expression of the full permanent eovere1gntv of /™
the State. No State may be subjected to economic, political
or any other type of coercion to.prevent the free "and {ull
exercise- of this 1nallenab1e right; : .

(f) The right of all Stales, territories and people<
under forelgn occupatien, alien and colonigl domination or
apartheid to restitution and full compénsation. for the ex-
ploitation and depletion of, and damages' to, .the natural resources
and all other resources of hose’States, terrltorleq and peoples;
LA . ’
"(g) Regulation and supervision of the activities of

transnational corporations by taking measures in the interest ‘

of .the national economies of-the countrigs where such trans-

national corporations operate on ‘the basis of the full sovereignty

of those countries. - ) .
‘ ‘ 2 ‘ .

N (hy The right of the developing countries and 'tHe peoples
of territories under colonial -and racial domination and foreign,
occ¢upation to achieve.their liberation and to regain effective
control over their natural resources and economic activities;

(i) The extending of assistance to developing countries,
peoples and territories which are under colonial and alien
domination, foreign occupation, racial discrimination or p
apartheid or are subjected to economjc, 'political or any other
type of coercive measures to qQQtain from them the subordination
8f the exercise of their sovereign.rights and to secure from them
advantages of any kind, and to neocolonialism in all its forms,
and which have established or are endeavouring to establish

. . »

«
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. sffectlve Control over thelr natural resources and economic
activities that have been or are stitll under foreign control;
.~ " (3) Just and équitable.relationship between the prices
. of .raw materlals primary commodities, manufactured and semi-
manufactured goods exported by deve&oplng countries and the
prices.of raw materials, ‘primary commodities, manufactures,
Capital goods’” and equ1pment imported by -them with the aim of
E bringing about sustained improvement in their uynsatisfactory
terms of trade and the expansion ‘of the world economy;

/ 5 #.~\(k) Extension of dctive assistance to developing countries
by the whele 1nternat10na1 community, free of any political or:
military condltloﬁs, ‘

= (1) Ensuring that gpne of the m#&in aims of the reformed
. international monetary system shall be the promotion of the .
- “development of the developlng countrles and the adequate flow
'of real resourcee to them;

& . (m) Improv1ng the competitivene}e of natural materials A
facing competition from synthetic substitutes;
© ’ - ® -

(n) Preferential and non-Teciprocal -treatment for
developing countries, wherever feasible, in all fields of
international economic co-qperation wherever possible;
. . ®

{o) Securing favourable conditions for the transfer of
flnanc1al resources to developing countries;

(p)_GlVlng to the developing Countries access to
achievements of modern science and technology, and promo
transfer of technology and the creation of indigenous tec
nology for the benefit of the developing countries in forms
in accordance with procedures which are suited to their
economies;

(q) The need for all States to put on end to the waste o£

natural resources, including food products; —
N " (r) The need for developing countries to concevtrate all
~ their resources for the cause-o% development;
LN . SR S )

m—
s

: (s) The- strengthening, through individual and collective
#ctions, of mutdal economic, trade, financial and technical co-

~ operation among the developlng countrles mainly on a preferential
&
- ' .basis;

4 - .

. Dxe . )

i (1) Fa®ilitating the role which producers' associations
may play within the framework of international co-operation and,
in pursughce of their aims, inter alia assisting in the pro-
motion &f shstained grawth of the world economy and acceleratlng

the &g$elopment of developing countries.

i L)
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5. The unahimous adoption of the International Dewelop-

ment Strategy for the Second United Natiqns Development
De ade was an important step in the promotlon of international

omic co-operation on a just ‘and eguitable basis. The
accelerated implementation of obligations and commitments
assumed by the international -community within the framework of
the Strategy, particularly those concerning imperative develop-
ment needs of developing countries, would contribute sig- ’
nificantly to the fulf®lment of the aims and objectives of the
present Declaration,

6. The United Nations as a universal organization should
be capable of dealing with problems of international. economic
co-operation in a comprehensive manner and ensuring equally
the interests of all countries. It must have an even greater
role in the establishment of a new international economic order.
The Charter of Economic Rights and Dut&es of States, for the
preparation of which the present DeClaration will pr0v1de an
additional source of inspiration, will constitute a %1gn1f1cant
contribution in this respect. All the States Members of the
United Nations are therefore called upon to exert maximum
efforts with a view to securing the implementation of the
present Declaration, which is one of the principal guarantees
for the creation of better conditions®for all peoples to such
a life worthy of human dignity. : R

International Economic¢ Order shall be one of the most im-
portant bases of economic relations between all peoples and all
nations.

Qg> 7. The present Declaration on the Establishment of a
N

&

.
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APPENDIX C

THE ANTARCTIC TREATY

The Governments of Argentina, Australia, Belgium, Chile,

~the French Republic, Japan, New Zealand, Norway, the Union of

South Africa, the Union of Soviet Socialist Republics, the
United Kingdom of €reat Britain and Northern Ireland, and the
United States of America,

Recognizing that it is in the interest of all mankind
that Antarctica shall continue forever to be used exclusively
for peaceful purposes and shall not become the scene or object
of international-discord;

Acknowledging the substantial contributions to scientific
knowledge resulting from international co-operation in scienti-
fic knowledge resulting from international co-operation in
scientific investigation in Antarctica; _

Convinced that the establishment of a firm foundation
for the continuation and development of such co-operation on
the basis of freedom of scientific investigation in Antarctica
as applied during the International Geophysical Year accords
with the interests of science and the progress of all mankind;

Convinced also that a treaty ensuring the use of
Antarctica for peaceful purposes only and the continuance of
international harmony in Antarctica will further the purposes
and principles embodied in the Charter of the United Mations;

Have agreed as™N{ollows:

Article I

1. Antarctica shalfl be used for peaceful purposes only.
There shall be prohibited, inter alia, any measures of a
military nature, such as\the establishment of military bases
and fortifications, the darrying out of military maneuvers, as
well as the testing of an type of weapons., N

2. The present Treaty\shall not prevent the use of military
personnel or equipment for scientific research for(any other
peaceful purpose.

Article I1I

1 »

Freedom of scientific investigation in Antarctica and

W N0k N i Uk
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co-operation toward that end, as applied during the Inter-
national Geophysical Year, shall continue, subjegt to the
provisions" of the present Treatv

ATthle 111 -

1. In order to promote international co-operation in
scientifi¢ investigation in Antarctica, as prOV1ded for in
Article, II of the present Treaty, the Contractlng Parties agree
that, td the greatest extent feasible and practicable: - -

(a)qlnfgrmatlon regarding plans for scientific -
programs -in Antarctica shall be exch&nged
to permit maximum economy and efficiency of
operations; . .

(b) scientific personnel shall be exchanged .in .,
AntarcticasPetween éxpeditions and stations;
(¢) scientifi¢ observations and results from
- "Antarctica shall be exchanged and made freely
available. R
2. In, 1mplement1ng this- Article, every encouragement
shail be glven to the establishment of co-operative working
relations with.those Sepcialized Agencies of the United
Nations and other international organizations haV1ng a
scientific or -technical integest in Antarctica.

Article 1V

1. Nothing contained in the present Treaty shall be in-
terpreted as: -
-t
(a) a renunciation by any Contracting Party of
previously asserted rights of or claims to
territorial sovereignty in Antarctica;

(b) "a renunciation or diminution by any Con-
tracting Party of any basis of claim to
territorial sovereignty in Antarctica which
it may have whether as a result of its
activities or those of its nationals in
Antarctica, or otherwise;

(¢) prejudictng tig/;osition of any Contracting
Party as ards its Tecognition or non-
recognition of any other State's right of or
claim or basis*of claim td territorial
sovereignty in Antarctica.
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there of radioactive waste material shall be prohibited.
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2. No acts or activities taking place while the present
Treaty is .in force shall-wonstitute a basis-for assertlng,
supporting or denying a-glaim to territorial sovereignty in
Antarctica or create any rights of sovereéignty in Antarctica.

No new. claim, or enlargement of an existing ¢laim, to territorial
sovereignty in Antarctica shall ‘be asserted while the present ’
Treaty is in force.

Article V

4 ” T

~ 1. Any nuclear explosions in Antarctica and the disposal

e

2. In the event of the conclusion of international agree-
ments concerning the use of nuclear energy, including nuclear
explosions and the disposal of radioactive waste material, to
which all of the Contracting Parties whose representatives are
entitled to participate in the meetings provided for under
Article IX are parties, the rTules established under such agree-,
ments shall japply in Antarctica.

Article VI
The provisions of the present Trefty shadll apply to the

area south of 60° South Latitude, includipg all ice shelves,

but nothing in the present Treaty shall prejudice or in any .

way affect the rights, or the exercise of the rights, of any .

State under international law with regard to the high seas

_ within that area.

~ . » ’

Article VII '

) : / y
1. In order to promote the objectives and ensure the

" observance of the provisions of the present Treaty, each

Contracting Party whose representatives are entitled to

participate in the meetings referred to in Article IX of the

Treaty shall have the right to designate observers to carry

out any inspection provided for by the present Article.

Observers shall be nationals of the Contracting Parties which )
designaté them. The names of observers shall be communicated to
every other Contracting Party having the right to designate '
observers, and like notice shall be given of the termination

of their appointment.

2. Each observer des%ﬁhated 1n accordance with the
provisions of paragraph 1 of this Article shall have complete
freedom of access at any time to any or all areas of )
Antarctica. '

Tk O 0

»

3. All areas of Antarctica, iffcluding all stations,
installations and equipment within those areas, and all ships
and aircraft at points of discharging or embarking cargoes -
or personnel in Antarctica, shall be open at all times to in
spection by any observers designated in accordance with
paragraph 1 of this Article.
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4. Aer1a1 observation may be carried out at any Jtime
over any or all areas of <Antarctica by any of the. Contracting
Parties having the right.to designate observers.

5. Each Contracting Party shall, at the time when the
present Treaty enters into foxce for it, inform the other .
Contracting Parties, and thereafter shall give them notice in
advance, of BT

(a) all expeditions-to and within Antarctica, on

the part of its ships or nationals, and all
expeditions to Antarctica organized in or
proceeding from its terxitory;

"(b) all stations ir Antarctica occupied by its
nationals; and

(c) any military personnel or equipment inf%nded
to,be introduced by it into Antarctica
SUb]GCt to the conditions prescribed in
paragraph 2 of Article I of the present Treaty.

Article VIII

1. In order to facilitate the exercise of their functions
under the preésent Treaty, and without prejudice to the’re-
spective positions of the Contracting Parties relating to juris-
diction over all other persons in Antarctica, observers de-
signated under paragraph 1 of Article VII and scientific
personnel exchanged under subparagraph 1 (b) of Article III of
the Treaty, and members of ‘the staffs accompnaying any such
persons, shall be subject only to the jurisdiction of the
Contracting Party of which they are nationals in respect of all
acts or omisslons occuring while they are in Antarctica for
the purpose of exercising their functions.

2.. Without prejudice to the prov1<1ons of paragraph 1
of this Article, and pending the adoption of measures in
pursuance of subparagraph 1" (e) of Article IX, the Contracting
Parties concerned in any case of dispute with regard to the
exercise of JUTlSdlCtlon ‘ifi* Antarctica shall immediately consult
together with a view to reashlng a mutually acceptable solutidn.

>

(Artlcle IX .
1. Representatives of the Contracting Parties named in
the preamble to the present:Treaty shall meet ‘at the City of
Canberra within two months after the date-of entry into force
.of the Treaty, and thereafter at suitable intervals andtplaces,
for the purpose of exchanging information, consulting together -

on matters of common 1nterest pertalnlng to Antarctica, and :f)'ﬁ%

2
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formulating and considering, and recommending to their
Governments, measures in furtherance of the principles and
objectives of the Treaty, including measures regarding:

(a) use of Antarctica for peaceful purposes
only;

(b) facilitation of scientific research:in
Antarctica;

(c) facilitatigéﬁﬁf international scientific

co-operation ¥n Antarctica;

(d) facilitation of the exercise of the rights
of inspection provided for in Article VII of
the Treaty; -

(e) questions relating to the exercise of juris-
.diction in Antarctica;

(f) preservation and CO%SGTV&tiOH of living re-

souytes in Antarctica. ’
- 2. Each Contractlng Party which has become a party to the
present Treaty by accession under Article %III shall be entitled
to appoint representatives to participate in the meetings re-
ferred to in paragraph 1 of the present Article, during 'such
time as that Contracting Party demonstrates its interest in
Antarctica by conducting substantial scientific research
activity there, such as the establishment of a scientific
station ox the despatch of a scientific expedition. .g

3. Reports from the gbservers referred to in Article VII
of the present Treaty shall be transmitted to the reprentatives
of the Contracting-Parties participating in the meetings re-
ferred to in paragraph 1 of the present Article.

4. The measures rveferred to in paraggﬁpﬁq§-of this
Article shall become effective when approved by all the

" Contracting Parties whose representatives were entitled to
participate in the meetings held to consider those measures.

5. Any or all of the rights established in the present
Treaty may be exercised as from the date of entry into force
of the Treaty whether or not any measures facilitating the
exercise of such rights have been proposed, considered or
approved as provided in this Article.

Article X .

Each of the Contractlng Parties undertakes to exert ap-
proprlate efforts, consistent with the Charter of the United

/

‘ . . . -
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Nations, to the end that no one engages in any activity in
Antarctica contrary to the principles or purposes of the present
Treaty.

. 8
Article XI .

1. If any dispute arises
Contracting Parties concernin

etween two or more of the-

the interpretation or applicatian
of the present Treaty, those {ontracting Parties shall consult
among themselves with a view”to having the dispute resolved by
negotiation, inquiry, mediation, conciliation, arbitration,
judicial settlement or other peaceful means of their own

choice. — :

2. Any dispute of this character not so resolved shall,
with the consent, in each case, of all parties to the dispute,
be referred to the International Court of Justice for settle-
ment; but failure to reach agreement on reference to the
International Court shall not absolve parties to the dispute
from the responsibility of continuing to seek.to.resolve it by
9Zy various peaceful means referred to in paragraph 1 of this

ticle. .

Article XII .

1. - (a) The present Treaty may be modified or amended at -

any time by unanimous agreement of the Contracting Parties
whose representatives are entitled to participate 'in the
meetings provided for under Article IX. Any such modification
or amendment shall enter into force when the depositary

.Government has received notice from all such Contracting Parties

that they have ratified it.

(b) Such modification or amendment shall thereafter '
enter into force as to any other Contracting Party when notice .
of ratification by it has been received by the depositary
Government. Any such Contracting Party from which no notice
of rgtification is received within a period of two years from
the date of entry into force of the modification or amendment
in accordance with the provisions of subparagraph 1 (a) of this
Article shall be deemed to have withdrawn from the present
Treaty on the date of the expiration of such period.

2. - (a) If after the expiration of thirty years from the
date of entry into force of the present Treaty, any of the
Contracting Parties whose representatiives are entitled to.
participate in the meetings provided for under Article IX so
requests by a communication addressed to the depositary
Government, a Conference of all the Contracting Parties shall
be held as'éoon as practicable to review the operation of the
Treaty.

.
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(b) Any modification Br amendment to the present Treaty
which 1§ approved at such a Conference by a majority of the
Contracting Parties .there represented, including a majority of
those whose representatives are entitled to participate in
the meetings provided r under Article IX, shall e com-
municated by the depositary Government to all the Contracting
Parties lmmedlately after the termination of the Conferehce
and shall enter into force in accordance with the prov151ons
of:-paragraph 1 of the present Article. :
‘(c) If any such modification or amendment has not entered
into force in accordance with the provisions of subparagraph 1
(a) of* this Article within agperiod of two years after the
date of its communication to all the Contracting Parties, any
Contracting Party may at any time after the expiration of that
period give notice to the depositary Government of its with-
drawal from the present Treaty; and such withdrawal shall take
effect two years after the receipt of the notice by the
depositary Goyvernment.'

Article XIII

-

1. The present Treaty shall be subject to ratification :
by the signatory States. It shall be open for accession by any
State which is a Member of the United Nations, or by any other
State which may be invited to accede to the Treaty with the
consent of all the Contracting  Parties whose representatives
are entitled to participate in the meetings provided for under
Article IX of the Treaty.

2. Ratificatifon of or .accession to the pres Treaty sha'll
be effected by each State in accordance with its ¢dnstitutional

proceésses. ~

: : ]

3. Instruments .of ratification and instruments of ac-
cession shall .be deposited with the Government of the United
States of America, hereby designated as the depositary Govern-
ment. /)

- :

4, The depositary Government shall inform all signatory
and acceding States of the date of ‘each deposit of an in- .
strument of ratification or accession, and the Wate of entry -
into force of the Treaty and of any modlflcatlon or amendment
thereto. <

5. Upon the deposit of instéuments of ratification by all
the signatory States, the present [Treaty shall enter into

force for those States .and for Stgtes which have deposited in-
struments of accession. Thereaftgr the Treaty shall enter

into force for any acceding Statejlupon the deposit of its
instrument of accession. // ‘

N
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6. The present Treaty shall be registered by the
depositary Government pursuant tg Article 102 of the Charter
qf the, United Nations. -

Article XPV - SR ’ .

The present Treaty, done in English, French; Russian,
and Spanish languages, each version being equally authentic,
shall be deposited in the.archives of the Government of_the
Unite&*States of America,.which shall transmit duly certified
copies thereof to the Governments of the signatory and
acceding States, ) B

. —

In witness whereof, the undersigned Plenipotentiaries, .

duly authorized, have signed the present Treaty.

Done at Washington this first day of December one
thousand nine hundred and fifty-nine.

.
9 o> -
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APPENDIX D
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‘TREATY ON PRINCIPLES GOVERNING THE ACTIVITIES OF STATES IN THE
EXPLORATION AND USE OF OUTER SPACE, INCLUDING THE MOON: AND
! OTHER-CELESTIAL BODIES

.

The States Parties to this Treaty,

.Inspired- by the great prospects opehing up before man-
klnd as a result of man's entry into outer space

) Recogn1z1ng the common interest of all mankind in the
progress of the explofation and use of oute? space for peace-
ful purposes,

Believing that the exploration and use¢ of outer space
should be carried on for the benefit of all peoples irrespective
of the degree of their ‘economic or scientific deévelopment,

Desiring to contribute to broad international co-
operation in. the scientific as well as the legal aspects of the
exploration and use of outer space for peaceful purposes,

Believing that such co-operation will contribute to the
.development of mutual understanding to the strengthening of
frlendly relations between Statés and peoples,

Recalllng résolutlon 1962 (XVIII), entitled ""Declaration
of Leggl Principles Governing the Activities of States in the
Exploration and Use of Outer Space', which was adopted un-
animously by the United Nations General Assembly on 13 December
1963 “ N ,./"A\ -

. -

LN

*Recalllng resolution L884 XVIII), calling upon States to
‘refrain from€§1ac1ng in orbit atbund the earth any objects
carrying nuclear weapons or any other kinds of weapons 06f mass
destruction or from installing such weapons on celestial bodies,
which as_ adopted -unanimously by the United Nations General
Assembly on 17 OctobeT 1963,

]

Taking account of Unlted Nations General Assembly re-
solution "110 (II) of 3 November 1947, which condemned pro-
paganda d651gned or likely to provoke Or encourage any threat
to the peace, breach of the peace or act of aggression,. and -
considering that the aforementloned resOlution .is appilcable to
outer space, ‘ °

&

-

¥*
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4
Convinded that a Treaty on Principles Governing the
Activities of States in the Exploration and Use of Outer
Space, including the Moon and Other Celestial Bodies, will
further the Purposes and Principles of the Charter of the
United Nations, .
Have agreed on the following: - -

Article 1 : ' , ”F
—_— :

The exploration and use of outer space, including the
moon and other celestial bodies, shall be carried out for the
benefit and in the interests of all countries, irrespective
of their degree of economic or scientific development, and
shall be the province of a-1 mankind.

H

Outer space, inclyding thef#oon and other celestial

bodies, shall be free for exploration and use by all States

_without discrimination of any kind, on a basis of equality and

2

in accordance with international law, and there shall be free
access tqg d4ll areas of celestial bodies.

There shall be freedom of scyentific investigation in N
outer space, including the moon and™ Other celestial badies,
and States shall facilitate and encourage international co-
operatlbn in such investigation.

te

Article II

Outer space, including the moon and other celestial bodies,

/ is not subject to national appropriation by cIaim of soverelgnty,

by means of use or occupation, or by any other means.

Article 111

-

States Parties to the Treaty shall carry on activities. in
the exploration and use of outer space, including the moon and
othér celestial bodies, in accordance with international law,
including the Charter of the, United Nations, in the interest of
maintaining international peace and securltv and promoting
international co-operation and understandlng

-

Article IV -

States Partles to the Treaty uné$§take not to place in
orbit around the earth any objgcts carfying nuclear weapons or
any other kinds of weapons of mass destruction, instal such

weapons on celestial bodies, or station such weapons in outer
space in any other manner. . .

1y

- s
The moon and other celestial bodies shall be used by all
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States Partles to the Treaty exclusively for peaceful purposes.
The establishment of military bases, installationd and
fOTtlflC&thDS the testing of any type of weapons and the conduct ’
of military manoeuvres on celestial bodies shall be forbidden.
The use 'of military personnel for scientific research or for -
any ,other peaceful. purposes shall not-be prohibited. The use

of anvgequ1pment or facility necessary for peaceful exploration
of the moon and other celestial bodies shall also not be pro-,
hibited. : . . )

Article V ) ' <

States Parties to the Treaty shall regard astronauts as
envoys.of mankind in outer space and shall render to them all
possible assistance in the event of accident, distress, or
&nergency landing on the territory of another State Partv or on
the high seas. When astronauts make such a la g, they shall
be safely and promptly returned to the State o eglstrv of
their space vehicle.

In carrying on activities in outer space and on celestial
bodies, the astronauts of one State Party shall render all
possible ‘assistance to the astronauts of other States Parties.

States Parties to the Treaty shall immediately inform the
other States Pdrties to the Treaty or the Secretary-General of
the. United Nations of any phenomena they discover in outer
space, including the moon and other celestial bodies, which
could constitute a danger to .the -life or health of aStronauts

-~

Article VI .

-

States Parties to the Treaty shall bear international
responsibility for national activities in outer space, in-
cluding the moon and other celestial bodies, whether such
activities are carried on by governmental agencies.or by non-
governmental entities, and for assuring that national- activities
are carried out in.conformity with the provisions set forth
in the present Tieaty. The activities of non-governméntal.
entities 1n outer space, including the moon and other celestial
bodies, shall require authorization and continuing supervision
by&the approprlate State Party to the Treaty. When -activities
are carried on in outer space, including the moon and other
celestial bodies, by an international organization, responsibility
for compliance with this Treaty shall be borne both by the inter-
national organlzatlon and by the States Parties to the Treaty
participating in such organlzation

5

Article VII

-

Each State Party to the Treaty that launches or procures
the landing of an object into-outer space, including the moon
and other celestial bodies, and each State Party from whose
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territory or facility an object is launched, is internationally
liable for damage to another State Party to the Treaty or to
its natural or juridical persons by such objects or its com-
ponent parts on the Earth, in air.space or in outer space,
;;ncluding the moon.and other celestial bodies.

t

Article VIII

A State Party to the Treaty on whose registry an object
launched .into outer space is carried shall retain jurisdiction
%ﬁd control over such dbject, and over any person¥el thereof,
while in outer space or on a celestial body. Ownership of
pbjects launched into outer space, including objects landed
or constructed on a celestial body, and of their:component
partsy, is-not affected by their presence in outer space or on
a celestial body or by their return to the Earth. Such objects
or component parts found beyond the limits of the State Party
to the Treaty on whose rTegistry they are carried shall be re-
turned to that”State Party, which shall, upon request, furnish
identifying data prior to their return.

Article IX

~
In the exploration and use of outer space, including the
moon and.other celestial bodies, States Parties to the Treaty
shall be guided by the principle of co-operation and mutual
sistance and shall conduct all their activities in outer
fspace, including the méon  and other celestial bodies, with due
regard tp the corresponding interests of all other States
Parties to the Treaty., States Parties®to the Treaty shall
pursue studies of outer space, including the moon and other
celestial bodies, and conduct exploration of them so as to
avoid their harmful coptamination’ and also ddverse changes in
the environment of the Earth resulting from the introduction of
extraterrestrigl matter and, where necessary, shall adopt ap-
propriate measures for this purpose. 'If a State Party to the
Treaty has reason to believe that an activity or experiment
planned by 1t or its nationals in outer space, including the
moon-and other celestial bodies, would cause potentially
harmful interference with activities of other States Parties
in the peaceful exploration and use of outer space, including
the moon and other celestial bodies, it shall undertake ap-
propriate international consultations before proceeding withe
any such activity or experiment. A Stat arty to the Treaty
which has reason to believe that an activi’ty or experiment
planned by another State Party in outer space, including the
moon and other celestigl bodies, would cause potentially harmful
interference with activities in the peaceful exploration and
use of outer space, including the moon and other celestial
bodies, may request consultation concerning the activity or
experiment.
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Article X

In order to promote international co-operation in the ex-
‘ploration and use of outer space, including the moon and other
celestial bodies; in conformlty with the purposes of this
Treaty, the States Patties to the Treaty shall consider on a
_basis of equality any nequests by other States Parties to the
Treaty to be afforded an opportunity to observe the flight of
space objects launched by “those States.

' The nature of such an opportunity for observation and the
conditions under which it cou be afforded shall be deter-
mined by agreement between th€ States concerned.

Article XI

In order to promote international co-operation in the
peacéful exploration and use of outer space, States Parties
to the Treaty conducting activities in outer space, including
the moon and other celestial bodies, agree to inform the
.Secretary-Ggperal of the United Nations as well as the public and
the interna®onal scientific community, to the greatest extent
feasible and practicable, of the nature, conduct, Iocations and
results of such activities +.70n rece1v1ng the said information,
the Secretary-General of the United Natigns should be prepared
to disseminate it immediately and effectively.

Article XID y

All stations, installations, equipment and space vehicles
on the moon and other celestial bodies shall be open to re-
presentatives of other States Parties to the Treaty on a basis
of reciprocity. Such xepresentatives shall give reasonable @
advance notice of a projectes visit, in order that appropriate
consultations may be held and that maximum precautions may be
taken to assure safety and to avoid interference with normal
operations in-the facility to be visited. )

\ * -

Article XILI

TheZ§TOV1510nS of this Treaty shall apply to the actiwities
of States Parties to the Treaty in the exploration and use of
outer space, cluding the moen and other celestial bodie€s,
whether such akfivities are carried on by a single Statg Party

to the Treaty o¥* jointly with other States, including cases

where they are carried on within the framework of international
inter- governmental organization,.

Any practifal questions arising in connexion with
activities carried on by international inter-governmental
organizations in the exploration and use of outér space, in-
cluding the moon and other celestial bodies, shall be resolved

'

¢
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by the States Parfies to the Treaty either with the appropriate
international organization or with one or more States members
of that international organization, which”are Parties to this
Treaty.

Article XIV
&

o~

1. This Treaty shall be open to all States for signature.
Any State which does not sign this Treaty before its entry
into force in accordance with paragraph 3 of this Article may
accéde to it at any time.

2. ThlS Treaty shall be subject to ratlflcatlon by
signatory States, In®truments of ratification and instruments
of agcession shall be deposited with the Governments of the
United Kirigdom of Great Britain and Northern Ireland, the Union
of Soviet Socialist Republics and the United States of America,
which. aréahereby designated the Depositary Governments.

3. This Treaty shall enter into force upon the deposit

of instruments of ratification by five Governments including the

Governments designated as Depositary Governments under this
Treaty.

4. For States whose instruments of ratification or
accession are deposited subsequent to the entry into force of
this Treaty, it shall enter into force on the date of the
deposit of their instruments of ratification or accession.

5. The Depositary Governments shall promptly inform all
signatory and acgeding States of the date of each\51gnature,
the date of dep951t of each instrument of: ratification of and
accession to this Jreaty, the date of its entry into force and
other notices.

6. This Treaty shall be registered by the Depositary
Governments pursuant to. Article 102 of the Charter of the
United Nations.

Article XV
V‘A—-

Any State Party to the Treaty may propose amendments to
this Treaty. Amendments shall enter into force for each State
Party to the Treaty accepting the amendments upofh their
acceptarice by a majority of the States Parties to the Treaty
and thereafter for each remaining State Party to the Treaty on
the date of acceptance by it.

)
Artlcle}XVI

Any. state Party to the Treaty may give notice of its
withdrawal fyom the Treaty one year after its entry into force
by written notification to the Depositary Governments. Such .

Y
x
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ithdrawal shall take efféct one year from the date of recelpt
of this notification. e

Article XVII

This Treaty, of which the English, Russian, French,
Spanish and Chinese texts are equally authentic, shall be de-
posited in the archives of:the Depositary Governments. Duly
certified copies of this Treaty shall be transmitted by the
Depositary Governments to the Governments of the signatory and
acceding States.

In witness whereof, the undersigned, duly authorized,
have signed this Treaty,

Done in triplitate, at the cities of London, Moscow and
Washinton, the twenty- seventh day of January, one "thousand nine

4

hundred and sixty-seven. . b

[
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