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RESUME

 Over the past decade and a half, most of the independent States of

the Commonwealth (fs'u"ibbean rggioﬁ have accepted the. principle of the
Ombudsman institution. | : .

These States have all provided for the estéblishrpent of the office of

'Ombudsman by way of legislative enactment. The legislative provisions are

embodied in some States’ Constitutions; in others, the prg_\_r_isioﬁs.gre contained in

an ordinary Aet of Parliament.. Among those so far adopting the latter approacﬁn‘

are Jamaica and Barbados. | . .

_ This trend in the Caribbean region‘towa.rds the Ombudsman prineiple
hés not been without éuestion from some segment of the Caribbean community.
For example, the need for the establishment. of the office in Barbados has been
" questioned. |

Some taske the-view that the existing machinery inl Barbados is
sufficiently adequate to respond to the grievances of the individual citizen
against the State, and that the . establishment of the office is therefore
unnecessary. |

The Ombudsmanlscheme itself providing for the establishment of the
o.ffice in Barbados has been the subject of some eriticisms. Aithough it has.been
acknowledgéc_i- that the scheme einbodies some positive features, yet the view is
taken that the jurisdiction aseribed to the Ombudsman is such as could make the‘
operation§ ;:f the office ineffecti.ve. Indeed, this jurisdietion is perceivéd as

being too ‘wide in some areas and too restrictive in others.

-
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It is the purpose of the thesis that follows to examine the_: Barbados
scheme witl:i a view to assessing whether there is ariy validity in these
- observations, or whether the Barbados model in its adoption of the principal
- features of the Ombudsman system has devised a legislative scheme that would -
enhance the likelihood of an effective opez"at'ion‘ c'>f the system in Barbados.

The meth&d by which it is hoped.to achieve this purpose 1s set out in ’

¥

the introduetion to the thesis.
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-PRE!i‘ACF;

A look back over the past decade aﬁd a half clearly reveals that there
is sufficient evidence to support the view that the institution of the Ombudsman
is now & fea\t\u e of the Commonwealth Caribbean region.

So far most of the independent English-speaking States in. the region
have provided for thel establishment of the institution either by & constitutional
provision or by provision in ar\1 ordinary Act of Parliament.

Whatever the reaction may be from members of the community to
the adoption of the institution by these States as they each grapplé with the
demands and co-mplexities of nationhood, and with the ways and means of
establis}m\g a just society, the potential of the institution for proéecting citizens'
rightsl within a Caribbean environment would seem to be sufficiehtly important
to warrant as mueh study as possible.2

The . thesis which follows has been prepared to fulfil certain
requirements of the School of Graduate Studies and Research of the University of
Ottawe, and it is hoped that the views expressed on the matters raised are such
as would inspi:;e further research into the operations of the institution in the
emerging States of the Commonwealth Caribbean. | .

In any event, it is my sincere hope that the research which has been
con»ducted for the purposes of tr;e thesis will assist in some way towards putting

the nascent institution on a strong footing in Barbados.
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- ' Many persons have as:sted in one way or another in making the

| research for this thesm possmle, and i w1$h to. acknowledge my indebtedness to
each of them, and to thank them all. .

In so domg, I wish to express my gratitude to Mr. Justxce P. Telford

.féé;rge& former Dean of the Faculty of Law, University of the West Indies, for

inspiring my inteéest in the Ombgdsman system, and to the Judicial and Lega}

Service Commission of the Government of Barbados for granting me the

necessary leave of absence from my official duties to undertake the research in

this area.

The gathering of my research materials has been an exercise in which

rnany have partlcxpated Among these are: Mrs. Velma Newton, Librarian,
Faculty of .Law, University of the West Indies; Mr. E. L. Thomas, Parhamentary
Counsel and Ms. Annette Connell, both of the Ministry of the Attomevaeneral,
Barbados; Mr. Brynmore Pollard, Legal Consultant, Caricom ’Secretarisit,
Guyana; and the holders of the office of Ombudsman in the Canbbean.

Those in Canada who have also assisted in this exercisa mclude Mme.

Jeanne Proulx of the Quebec Bar, and M. Dube Yand staff of the office of Publie

Prof_ector in Quebec; Mrs. Carol Boxil of the New_Brunswick Bar; Ms. Priseilla -

Kennedy, Assistant to the Executive Direct'or of the International Ombudsman

Institute; Mr. Richard Delph, Legislative Counsel with the Department of

Justice, Ottaws; Mrs. Ursule Schultz of the National Library and Mr. Chin Shih
Tang and members of the staff of the libraries of the University of Ottawa. |

I wish to express my gratitude also to Mrs. Inger Hansen, Privacy

: Cornmxsswner, for teking time off from her busy schedule to comment on some

of my early drafts and to my Supervisor for his comments and useful suggestions

on the draft thesm as a whole.
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I am extremely grateful to Ms. Hyrol Springer for typing my first

drafts frbm_ what were at times very difficult manuscfipts, and to Mrs. Lenore

Dewan for final processing of. the draft thesis at very short notice.

During rny. stay in Ottawa, certain courtesies wereh extended to rne;
In this connection I wduld liké to thank the.High Commissioners and members of
staff of the‘Guyana, Jamaica, and Trinidad and Tobago Missions in Ottawa. I am
indebted for similar courtesies extended to me by the present and former
Barbadbs High Commissioner to Canada and members of their staff, and to the
President and members of the Barbados {Ottawa) Association.

Special thanks are also due to Ms. Hazel Anatol, Audit‘-Director with
the"’Trinidaq and Tobago Government, who at very short notice readil& agreéd to
direc't her "audit eye" to the task of proofreading the finals drafts of the thesis. -

. Finally, -my thanks are also due to my family and friends in Barbados

for their constant encouragement anid moral support during my stay in Ottawa.

Errol DaCosta Chase
Ottawa, August, 1982. .

1. For diseussion on the many meanings that may be given to the notion of
citizens' rights, see A. W. Bradley, "The Role of the Ombudsman in

Relation to the Protection of Citizens' Rights”, m the Cambmdge Law
Journal Nov. 1980, pp. 304-32.

2.  There are some articles on the ‘institution in the Caribbean, see for
example, Harold A. Lutchman, "The Office of Ombudsman in Guyana", in
Caribbean Studi¢s, Vol. 13, No. 1, pp. 62-77; M. De Merieux, "The

Ombudsman in the Commonwealth Cambbean" Faculty of Law. University
of the West Indies, 1978.




INTRODUCTION
The ind‘épendent States of the Commonwesalth Caribbean, like many
other States in the demoecratic world, have not escaped the tentacles of the

Ombudsman institution.

Since the institution was adobit:ed by Guyana on the South American
mainland, it has cont__inued over a perio-;l of .apép"roximat_ely a decade and a half on
an upward journey ‘to several of the other States in the English-speaking
Carribbean.

Trinidad and Tobagq, Dominica, St. Lucia, as well as Antigua and
Barbuda have each provided for the establishment of the institution in their
Constitutions. Jamaica and Barbados have each established it by an ordinary
Act of Parliament.

The response to this Caribbean trend has not been all favourable.

Indeed, certain statements made in connection with the recent adoption of the

Ombudsman concept by Barbados would seem to suggest that the trend is

perceived as merely a desire to follow the paitern set elsewhere outside the
Caribbean-repfion,! rather j;h;nlfa provide for an effective mechanism to deal
with the complaints of 'the:cigzel: against the State.

This lack of enthusiasm towards the adoption of the Ombudsman

' edneept particularly in Barbados is again reflected in other statements made

during the debate of the Barbados Bill in the Upper House. Declaring his |

PP PE
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agreément with the principle behind the establishment of an Ombudsman, one

»

Senator asserted as follows: -

I know that there is some very educated opinion in the
country that thinks the establishment of an Ombudsman
to be unnecessary, and this opinion to which I refer is
not all politically partisan. Some persons are persuaded
that enough machinery already exists:in the country for -
persons who feel that they are aggrieved to set in .
motion to have their grievances looked into &and
remedied.2 .

Apart from this general reaction, certain observations ‘made

particularly with reference to the Barbados schemé seem to suggest that the.
principles of the Ombudsman cbnc;ept as adapted for Barbados might prove to be \/
ineffective . because the jurisdietion prescribed by the scheme for the
Ombudsman was éerceived as being too wide in some areas, and too restrictive in -
others.

| The purpose of this thesis therefore is to examiné the Ba'i'bados- model
with & view to assessing whether there is any validity in these observations, or

whether thekfnoaél in its adaptation of the principles of the Ombudsman system\

has adopted & legislative. scheme that would enhance the likelihood of an IR

effective operation of the system in Barbados.

-

Methodology and secope

In analysing the features of the Barbados model, comparisons will be
made with relevant features appearing in models elsewhere. This comparative
anelysis, however, will be confined more particularly to the Commonweasalth
Caribbean models mentioned earlier; althougft at times, references will be made
to precedents in Scandinavia, New Zealand, United Kingdom, and in some of the

Canadian Provinces.
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_ The thesis is divided into ten chapters. )

The first chapter focuses on the origin and growth of the institution
outside the Caribbean; whereas the second deals’ witn its arrival and spread
within the Commonwealth Caribbean region. -

The third chapter analyses the appointment procedure contemplated
by the Barbados scheme for the appomtment of its Ombudsman, and compares
that procedure with others elsewhere. ' ‘ -

The fourth ciiapter acknowledges that the notion of independence is
essential to the proper funetioning of the office of Ombudsman, and examines
the mechanisms imported into the Barbados scheme for protecting and
maintaining this notion. | . |

In the (fifth .chapter, the_jurisdictional formula employed by the

_scheme is subjected to a detailed analysis to determine the extent of the
]LII‘lSdlct(Oﬂ prescribed for the Barbados Ombudsman. In this process the
formulations adopted by other schemes to defme the 3urisd1c&nal limits of their
respective Ombudsmen will also be considered.

The sixth chapter deals with the government agencies that are
subject to the Ombudsman’s jurisdiction. An evaluation of the criticisms made in

this eonnection will also be made and some conclusions will be drawn.

In the seventh chapter & few observations will be made with respect

to some of the matters excluded from the Ombudsman's jurisdietion. In addition,

some suggestions will be made respecting the administrative functions of the

court system, and the position of the Auditor-General in relation -to the -~

Ombudsman, L e

Chapters eight and nine will note the Ombudsman's investigatory

procedure and accountability respectively.
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Finally, the tenth chapter will present the conclusions that, may be

drawn from the overall anglysis of the Barbados scheme.

R [

l.  Early in the debate in the Barbados House of Assefmbly on the Bill to
provide for the establishment of the of office Ombudsman in Barbados, the
fo]lowmg statements were made:

It seems ... that once again we in Barbados, like other
Caribbean territories, will be sticking true to form in
that once it has been applied somewhere else, we feel
we should have it too. No one can contest the office of
Ombudsman; the difficulty..in pronuneciation is an
indication that the concept is foreign to this system.

If we are not tackling the Minister, then all we are
doing, if you will pardon the expression, is "follow
pattern or following pattern”.

Ta1tt M.P., Barbados House of Assembly Debates (Official Report) Second
Session 1976-81, Tuesday, 4th November, 1980 (heremafter referred to as
"B.H.A. Deb."l, pp. 4492 and 4494,

2. Senator Connell, Barbados Senate Deba?f.es (Noﬁ. 26, 1980), p. 1474.



CHAPTER I

ORIGIN, GROWTH AND SPREAD OF THE INSTITUTION
OUTSIDE THE CARIBBEAN REGION

No serious examination of the Ombudsman éystem cean be conducted
without some reference to its Scandinavian roots. To provide a contextual
* framework for this thesis, "therefore, the origin and growth of the institution

before its arrival in the Car_ibbean region will be briefly noted.

Development in Scandinavia

T .
The literaturel on the subject of Ombudsmanship points to the

Swedish Constitution of 1809 as ereating “the office of Justitieombudsman as a

representative of Parliament "to supervise the observance of statutes and

régulations by the courts and by public officials and employees”, and to

investigate complaints from ecitizens. Theré are suggestions, however, that a
system similar to that of the Ombudsman had existed ézlsewhere.2

In 1915 Finland adopted the office in its Constitution; Denmark did
Iikev;vise in 1953. In -1962, Norway passed an Act for the establishment of an
"Ombudsmann" for civil affairs,3 thereby setting the scene for what is now

regarded as prineipally a Scandinavian institution.

Y
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It should at once be noted that during the process of evolution and

transfer of the institution within Scandinavia itself certain variations occurred.

Indeed, Professor Gellhorn states that "[while] not wholly ignorir{g 'the Swedish

prototype’, the Danish Parliament improved upon rather than slavishly copied

what had previously existed in Sweden and Finland".4

Some of the most significant variations® are as follows:

(a)

0}

Whereas the original Swedish and Finnish models bhad
empowered their respective Ombudsmen to supervise and even
prosecute Judges, under the Danish and Norwegian models, the

Ombudsmen were prohibited from_supervising the judges, and by

~ -

implication to proseoute them.b
Under the Swedlsh and mesh systems, administrative
documents were open to 1nspect10n not only by the parties
concerned, but also by ‘the pubhc and the press. In -contrast
under the Danish and Norwegxan models conf1dent1a11ty of

investigations was . to be maintained.”

Because of the Danish adaptation of the Swedish model,-it is widely

acknowledged that the institution became capable of reception elsewhere outside

Scandinavia. Indeed, Professor S. A. de Smith asserted 85 follows-

lS

. the well—known and long-established Swedlsh model
manifestly inappropriaté for export to a

Commonwesalth country; the pattern of publie

administration and the status of civil servants are
.peculiarly Swedish, and the relationships between
Ministers and Parliament are materially different from
those obtaining in the Westminster system. The Danish
model (introduced in 1953) offers & more fruitful line of
approach, for in Denmark the constitutional structure
bears a fairly close resemblance to the British type.
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waever; before noting some of the Commonwéalth countries that
have adopted the system &s déveloped in Denmark, its essential characteristics
s.hould be noticed at this stagle.l | |
Professor Donald C. Rowat has asserted that thése. are as fdlldws:
(1) _ The Or.nbudsman is an independent and non-

partisan officer of the legislature, usually provided
for in the constitution, who supervises the

administration; .
(2) he deals with specific complaints from the public -
against administrative - injustice and

maladministration; and
(3) he has the power to investigate, criticize and
publicize, but not to reverse administrative
action.®
Another feature which would seem to be characteristic of the
system, and one which is not emphasised by Professor Rowat, is the power of the
Scandinavian Ombudsmen to initiate investigatidns on their own motion. This
feature sharply distinguishes the Ombudsman system from that of the ordinary
court system, in that the courts are not empowered to investigate cases on their
own motion. However, the feature is captured by the following definition
offered by the International Bar Association:
An office provided for by the constitution or by action
of thé Legislature or Parliament and headed by an
independent, high-level publie” official who is
responsible to the Legislature or Parliament, who
receives complaints from aggrieved persons against
. government agencies, officials, and employees or who
acts as his own motion, and who has the power. to

investigate, recommend corrective action, and issue
reports. :

This definifion, except for its specific reference to the Ombudsman's

power to act on his own motion, is in accord with Professor Rowat's "essential Y

features".
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'I‘hesé therefore constitute the basic characteristics of the

Ombudsman system.

Svystem adopted outside Scandinavia

It is now clommo'nl knowledge that the first Anglo;Saxon country to
‘adopt the prineiples of the Omb-udsm;an concept was New Zealand in 1962. Other
countries in the wider Com'monweaitlu‘:o follow the New Zealand example include
the United Kingdom, and all the Canadian” Provinées,;excépt Prince Edward
. Island, &nd af the Canadian federal level, specialised offices have been
estgblished to deal with l‘anguéges.;'prisons énd privgcy matters. o ‘

In terms of influence, just as the New Zealand model was greatly
influenced by the Danish adaptation of the "Swedish prototype”, so also the
' Canadian models have been greatly inflﬁenced by the New Zealand adaptation of _'
_the concept. The United Kingdom precedent, on the other hand, altilough
influenced by the Scandinavian concept, was tailored to fif. into "the principle
underlying the system of the Public Accounts Committee and the Comptroller
and Auditor-General™.ll Indeed, as Professor de Smith has pointed out, "An
Ombudsman eannot be bought off the peg; he must be made to measure."12

It is not intended to examine how these countries adapted the
coneept to harmonise with their existing institutions. This is adequately dealt
with elsewhere.13 What is intended, however; is to examine the circumstances
contributing to the reception of the system in the Commonwealth Caribbean.

This will be the subject of the next chapter. .
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10.

11,

12.

13.

Donald C. Rowat's two books, The Ombudsman: Citizen's Defender, 2nd
ed. (Toronto: University of Toronto Press, 1968), p. 24; The Ombudsman
Plan: Essays on the Worldwide Spread of an Idea (Toronto: MeClelland and
Stewart Ltd., 1973), p. 2; Walter Gellhorn, Ombudsmen and Others:
citizens' protectors in nine' countries (Cambridge, Mass.: Harvard
University Press, 1966), p. 194; Frank A. Stacey, Ombudsmen Compared
(Oxford: Clarendon Press, 1978), p. 1. See also Report Dy Justice, "The

Citizen and the Administration: The Redress of Grievances” (London:
Stevens & Sons Limited, 1961), p. 46. :

Gellhorn, supra note 1, p. 184, n. 1; Stanley V. Anderson, "The Scandinavian
Ombudsman”, in The American-Seandinavian Review, 52 No. 4 (Dec. 1964),
pp. 403-09; rpt. in Stanley V. Anderson, Ombudsman Readings (Edmonton,
Alberta, Canada: International Ombudsman Institute, 1980), p. 20.

Norway had an Ombudsman for Defence from as eérly'_as 1952. See Stanley
Anderson "The Seandinavian Ombudsman®, in The American-Scandinavign
Review, rpt. in Ombudsmsan Readings, p. 21. ’

Gellhorn, supra note 1, pp. 7-8.

Rowat, supra note 1, The Ombudsman Plan, pp. 26-27.

For instances of pfosecutions, see Gellhorn, supra note 1, pp. 59-62, 238-
39, and Rowat, supra note 1, Citizen’s Defender, 2nd., pp. 26-27.

Rowat, supra note 1, The Ombudsman Plan, pp. 26-27.

The Report of the British Guiana Commission of Inquiry: "Racial Problems
in the Civil Service" (Geneva: International Commission of Jurists, Oct.,
1965), para. 39 of Appendix VII, at p. 196. See also H. W. R. Wade,
Administrative Law, 4th ed. (Oxford: Clarendon Press, 1977), pp. 75-77.

Preface to the Second Edititon, in Rowat, ed., The Ombudsman: Citizen's
Defender, p. xxiv.

Cited by Sir Guy Powles in his address to the First International
Ombudsman Conference. Seée "The Jurisdiction of the Ombudsman™, in the
Report of the Proceedings, First International Ombudsman Conference
(Edmonton, Alberta: International Ombudsman Institute, 1976), p. 11.

Report by Justice, supra note 1, p. 66.

The Report of the British Guiana Commission of Inquiry; supra note 8, p.
196.

For example, see generally Frank Stacey, Ombudmen Compared, supra note
1. R
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CHAPTER Il

ADOPTION OF THE INSTITUTION . - .
IN THE COMMONWEALTH CARIBBEAN

" The circumstances leading up to the adoption of the Ombudsman
system by fhe first Caribbean State are distinetly different from those prevailing '
~ at the time of its recep'tion by other States in the region. Therefore to reflect
the scene before the arrival of the institution in the Caribbean, it is necessary to

recall the relevant circumstances briefly.

Guyana

. . Following incidents of racial disharmony in British Guiana (s it then
_was prior to its independence in 1966) leading to "widespread racial violence" in
1964,1 the Internétional Commission of Jurists was invited by the Government to -
appoint a Commission of Inquiry to examine certain aspeets of éublic life in that

country, and to make recommendations.?



=11- -

" The problems which the Commission had to investigate related to
complaints that there was a racial imbalanesg in the se;:urity fq_t:cés and publie .
‘services;. in favour of person's of African extraction to the disadvantage of those
of Indian origin.3

At the conc1u§ion of their investigation, the Commission' made a
number of obéervations and recommendatibns. Amongst these ﬁas that the
foreus of the Inquiry was ". .. primarily eoncerned with the part played by race
in the public services”, and that it was not "possible to separate this problem
from the larger one of the part played bSr race in the community as & whole".“i

The Commission took the view that the fundarnental. rights provisions
reflected in the then existing pre-independence Constitution provided "an
excellent constitutional basis for a legal §olity designed to outlaw racial
diserimination".5 Yet, these provisions had not been invoked in connection with
the many complaints of racial discrimination.

The Commission's observations were expx;essed in these terms:

* LS N

It is a surprise to learn that, despite the many
complaints of racial diserimination that have been
made, no proceedings have been instituted in the ”
Supreme Court to have any law or executive or
administrative aetion struck down on the ground that it
contravened, or was likely to contravene, the provisions
of Article 11, which prohibits' the - imposition of
disabilities or restrictions or the granting of any
privilege or advantage on the grounds of race. Articles i
11 and 13 constitute a mighty weapon against racial
diserimination in the publie service. Every effort should
be made to encourage recourse to them in appropriate
cases.

The Commission also suggested that if the power given Dy the
Constitution to the Supreme Court to meke orders, issue- writs and give
directions for the purpose of enforeing or securing the enforcement of any of the

fundamental rights provisions was considered to be inadequate, then the law

L
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should be amended "so as to ensure that the assertion of the constitutional

- provisions against raciel diserimination and other fundamental rights [would] not

be thwarted by procedural or other difficulties."?
| These observations are éignificant.' They seem to acknowledge that

no matter how perfectly a legis.lgitive provision may b€ designed to protect some
right or to confer some social or economie benefit, it may nonetheless bt;. made
nugatory 'by procedural Ot: other administra.tive difficulties. In the result, an o
otherwise well c‘onceived and perfécﬂy desi:’g'ned provision would constitute no-
more than a dead letter on Qe Statute book. | |

Observing furthér that there wéuld be- cases of all'leged racial
diserimination where recourse to the’ courts " to invcike the provisions of the
Constitution as a means of. redress would not be desirable or reasonably
practicable, the Commission considered that "it would be desirable to have a-
s_in;ple, swift and inexpensive procedure for investigating such cases."8

Since the racial problems in Guyana were perceived as similar to
those that had existed in Mauritius, the Commission sugges.ted that the proposals
made by Professor de Smith for the establishment of an Ombudsman for
Mauritius should be_gtddied. The Commission noted, however, that there was
little experience in t?e operation of the office in' terms of investigating
.allegations of \Eacial diserimination in & multi-racial society such as Guyana. It
therefore considered that a wide degree of agreement on the constitutional
standing and jurisdietion of the Ombudsman was necessary before the office was
established.9

The Commission also pointed out thé.t "the success of the Ombudsman
must ultimately deépend on the f.;tcceptability, fairness and skill of the holder of

the office”, and that since it may become impossible to find an individual who
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would be assured the necessary degree of acceptabﬂity', they had Eonéidered the
 estsblishment of & "suitably constituted committee instead of an ‘individual
Ombudsman". ‘Yet, they could make no specific recommendation until the matter
was fiﬂiy considered and the views qf interésteéi psirties w'ere known.10 . |

It is against this background that Guyana established the office in its
1966 independence Constitution electir[g t:or an individual Ombﬁdsman instead of
a Committee. Thus, the institution‘.'arrived in the Caribbean, ana began its
operations on the Z.Sth May, 1966 when the first Ombudsman, a former Director
of Public Prosecutions, assumed office.ll Its operations since. that date wi]l- be

noticed at a later stage. _ s

Jamaicg

Indications are that Jamaica showed an int;aresf in the institution as
egrly as 19‘6,6’_when,a motion for its establishment wés defeated in the J;s.maica
Senate.12 |
In 1967, the Secretary-General of the Int'ernétional Comr.nission of
Jurists, during a visit to Jamaies, invited Justice Jamaica to prepare a report on
"the feasibility of the institution of the Ombudsman in Jamaica as a means of
ensuring the more effective protecti;n of civil and political rights.13 '
- The report of Justice Jamaica supported thé introduction of the
institution in Jamaica, and observed in its conclﬁsions that "the existing
remedies for safeguarding and/or enforeing fundamental rights ar-ad freedoms are
often expensive, oherous,— involved, intricate, hazardous and perplexing for the
little man."14 X |

it would seem that no action was taken on the Justice Jamaiea

Report, until a change of adminstration oceurred.in 1972, when the Government
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.appOmted a Working Party in July 1972 to consider the functxons and operatxon of

the institution ™n the light of the decision of the Government that the
Ombudsman System should be introduced in Jamaica."15

' The unanimous report of the Working Party was submitted in August
1973 and dealt with all the relevant aspects of the institution. The Report even
proposed that "in due course, Government might"conside.r‘ it appropriate to
introduce legislation to' make the appointment of an Ombudsman a constitutional |
requirement.16

The institution finally, took root in Jamaica on the 17th November,

1978-when the Ombudsman Act came into force.

Jamaica's first Ombudsman, a former Resident Magistrate, {inally

" took office on the 18th December, 1978.

F

Trinidad and Tobago

i . This country's first attempt at adopting the institution would seem to

have been in 1970, when a Bill was introduced into the Trinidad and Tobago

Parliament for the establishment of the office of Ombudsman.l? However,

consideration of the Bill was deferred at the request of the Constitution
Commission who considered that the question. of establishing the office came
within its terms of reference.!8
In addressing itself to the matter, the Commission put forward these
questions:
' Should Trinidad and Tobago have an Ombudsman at gll?

Should the office be filled by one person or by &
Commission of more than one?

. ~
How should he (or they) be appointed?
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What should be his (or their) powers and authorities?

What should be the limits set upon any such powers and =
authorities?

To whom should he (or they) report?19

In January 1974, the Commission ‘presented its Report in whieh it
recommendeti the adoption of the ins.ti.tution,20 and that there should be one
Ombudsman.2] In meking its recommendation, the Commission noted that

nthere was overwhelming support from all sections of the public for the creation

of the ot‘ficé. of meudsman."22 But, the Commission observed that the -

o
e

arguments in-support. indicated some mmconceptxons of the nature and scope of

the officer’s. authority. For example, many persons perceived the offxcer as a

v A

“general mqm51tor" 1nvest1gat1ng a "wrong of any kind™ and dealing with "any

alleged g'nevance whether arising within the public admmxstratlon or-in the

public sector: pr whether falling within the scope of maladministration or not."_23
Itfis in these’ circumstances, however, that the 1976 Constitution-of .

the Republic of Trinidad and Tobago provided for the establiShment of the office:

of ®mbudsman in that country.24
The Ombudsman, a former judge of the Appellate Division of the

Supreme Court of Trinidad and Tobago, took office on the 6th December, 1977.

Barbados
——— -
Barbados‘ interest in the institution became apparent in 1976 with a
_proposal by the Government to establish the offxce.

In December 1977 a Commission was appointed to review the

ConstitutiorM@EIto certain aspects of publie life in Barbados and to

[
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make recommendations.26

‘During its inquiry, the Commission récei‘:'ed wxjit_ten and—‘ oral
submissions suggesting that the office should be established in Barbados.27

Having considered not only the need for the establishment of the
office in the light of the existing appellate ﬁachinery in Barbados, but Qso the
possible alternatives for achieving the objectives of the office, the Commission
in 1979 recommended, among other things, that "any decision to create an office
of Ombudsman should not be included or enshrined in the Constitution, but that
such an office could be created by local Act of Parliament."?8 The Commission
furth'er recommended the introduction of an extended legal aid scheme. It
considered that such a scheme "would go & long way towards meeting the need
for an Ombudsman."29

It is significant to note that. the way in which the Commission
couched its decision on the matter cannot be interpreted as a specific
recommendation for the creation of thle office. Therefore, the basic question
whether or not there should be an Ombudsman for Barbados remained open for
the Government to decide.

That decision'was reflected by the introduction and passage of a Bill

through the Barbados Parliament in 1980 for the establishment of the office.

Other independent States

At present no evidence is available to indiecate when the respective
Governments of Dominiéa, St. .Luci_a, and Antigua and Barbuda evinced'a
commitment to the Ombudsman prineiple. ,

However, the incbrporation of a provision in their respective

Constitutions for' the establishment of the office eclearly reflects that
e ) A =z



-

acceptance of the principle was sometime during the procéss of their evolution to
indepéndence.‘ :

Whatever the peculiar circumstances, it may perhaps be reasonable,
nonethéless,’ to suggest that during the years intervening the grant of
independence to Jamaiea and Trinidad and Tobago in 1962, and the attainment of
iﬁdependence by those other States in 1978, 1979 and 198}, it became apparent
that an iﬁstitution embodying the Ombudsman principle was an .indispensable
supplement to the traditional constitutional institdti_ons of a democracy adhering
to the Westrﬁinster model operating under a written -Constitution containing
fundamental rights and freedoms provisions. -

This line of thought ‘would seem to be implieit in the observations
made in relation to the Guyana situation By the International C:mrnission of
Jurists suggesting that there would be cases of alleged racial diserimination
where it would "not be desirable or reasonably practicable to invoke the
Constitution in the courts as a means of redress", and that "it would be desirable
to have a simple, swift and inexpensive procedure for investigating such

cases."30

This theme would also seem to be implicit in observations made in

the Report of the Speecial Committee of Justice Jamaiea on the feasibility of

establishing the office in Jamaica. The relevant part of the Report states as
follows:

The Hon. Vietor B. Grant, n the introduetion to
the paper prepared for the Seminar . .. records that
sinece Jamaica became an independent sovereign state
there have been very few judicial decidings relating to
civil or political rights, and mentioned three important
cases. Does this state of things indicate that there have
been few violations of fundamental rights and freedoms
in the past 5 years, or might it not demonstrate that
the remedies available are too expensive, onerous,

-
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involved, intricate, hazardous, and perplexing for the
ordmary citizen to invoke? The question may well be
askéd, "Is the remedy provided by section 25 of Chapter
111 of the constitution (sic) anything more to the
ordinary man than a sterile shadow — taunting and |
unreai?"31

The operation of the system

Since the establishment of the office in Guyana in 1962, indications
are’ that reports on its operation have not been published since 1969. Indeed,
there has been no Ombudsman, &s sueh, in Gﬁyana from 19'%8 to September 1981.
However, on October 1, 1981, an Ombudsman was appointed.32

No réasons for this state of affairs can be s&ggested since there is
presently no documentary information available from which they may be drawn.

The 1869 report does reflect, h;)wever, that 130 complaints were
received in that year. These, in addition to 11 broﬁ‘ght over from the previous
year, were dealt with. However, 89 complaints were outside the Ombudsman's
jurisdietion, and 61 were fully investigated. Twenty-four of the 61 were found 'to
be justified. ‘

If the available information accurately ;;ortrays the situation in
Guyana, then the. overall track record of the office in that countfy would seem
not to be an impressiwig one considering its seniority particularly in the.
Commonwealth Caribbean. Perhaps, this lends support to those -who consider
that the institution is not relevant to the Caribbean.

. However, the qﬁestion may perhaps be asked "to what extent, if any,
did the decision to cons"citute the office with €n individual instead of a suitably
constituted committee in. the particular circumstances oi‘ Guyana contribute to

this state of affairs?”



-19 -

-

The first annual report of tﬁe Trinided and Tobago Ombudsman for
fhe period December §, 1977 to December 5; 1978, réveals that 1,098 complaints
wWere received in that périod._ of thxs number, 846 or 77 per éent were within the
Ombudsman's jurisdicti;n. "At the end of the period, 438 or 40 per cent were
fully concluded. in the second annual report for 1978-1979,'the net complaints
dealt with were 1,185 of which 620 were fully investigated. Aécording to the
reg)ort, the average number of complaints received per month was 81. |

It would seem from these figures that the citizens of this coﬁntry are
making full use of their institution. |

| Jamaica has ‘glso published two reports since the office became
obera;ional. The figures reflected in the 1979 report show that 518 cémplaints
were disposed of during that year. The 1880 repért on the other hand shows that
1,225 complaihts were reéeived up to the end of December, 1980 of which 884

were investigated.

Again it would seem that the institution is satisfying a need in this

country.

As regards the operation of the offices in the other States, other than
Barbados, the exact position is not known at this stage.
‘ Barbados' posifion will be 's'é;an as the analysis of its Ombudsmsn
scheme is conducted in the following chapters. . )
However, on the basis of the foregoing review it would seem
reasonable to suggest that more th-an a little thought was given to the matter
before the institution was adopted by the Governments of the Commonwealth

Caribbean.
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CHAPTER I

THE OFFICE OF OMBUDSMAN IN BARBADOS

L

The office of Ombudsman for Bart;gzlos- was established by the
Barba&os Ombudsman.Act, 1980 which received the Governor-General's Assent
on 4th December, 1980. The Act came into operation on 5th January, 198i, but
no api)ointment has yet been made to the office. Inglicatioﬁs are that an
appointment before Ist January, 1983 is unlikely.]

In adapting the -Ombudsman concept to meet the needs of the
citiz;;s',._the Barbados Ombudsman scheme has adopted certain features which
would seem to be unparalleled in the Commonweéglth Carisbean.

It is therefore necessary to analyse the scheme to determine how
closely these features approximate with those of the classiecal Ombudsman.

The raison d'étre for the establishment of the office in B.arbados is to
empower the Ombudsman to "investigate and report upon allegations of
improper, unreasonable or inadequate administrative conduct™.2 1In discharging
these functions, the Ombudsman is to act acéording tb' his or her "own
independent judgment”, but will generaily be responsible to Parliament.3

This stipulation for the Ombudsman's general responsibility to

Parliament is significant, since the Barbados model, ‘unlike others in the



-923 -

Commonwealth Caribbean, does not specifically state that the Ombudsman is "an

officer of Parliament™.4

This silence on the part of the Barbados model is not without its
implieations. It seemns, on the.one hend, that the model has left open the
perimeters to be applied to the notion of the independen-cé-of the Ombudsman,
thereby providing for the widest p0351b1e interpretation of this notion; and on the
other, that by makmg the Ombudsman responsxble to Rarliament, the notions of
the independence of, and of accountabmty t_o, "Parliament® have been
distinguished. However, before these two notxons are considered, it is necessary

A

to focus attention on the kmd of procedure that the model ‘adopts for the

_appointment of its Ombudsman. The appomtment procedure in any country

adopting the Ombudsman coneept is considered to be central to the notion of the

Ombudsman's independence and tolthe Ombudsman system as a whole.

Appeointment process

The Barbados Ombudsr.nan is appointable by the Head of thr:: State,
i.e., the Governor-General acting on the recommendation of the Prime Minister
;fter consultation with the Leader of the Opposition.8 This is the appointment
proceduré traditionally followed in Barbados for the appointment of members of
the Higher Judiciary and of the three Services Commissions.?

A significant modification has, however, been introduced into th.is ’
procedure as it relates to the appointment of -the Ombudsman. Before the Head
of State aects on the Prime Minister's recommendation, he must obtain
Parliamentary approval for the proposed appoint-me:nt.8 Not only is this feature
novel to Barbados, but it is unprecedented in the Commonwealth Caribbean. In

fact, its novelty to Barbados was acknowledged by a member of the House of
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Assembly during his contribution to the* Parliamentary debate. He expressed his
views on this aspect of the scheme in these terms:
. + .. there are certain positive aspects to this Bill, to
which I would like to give some acknowlegement. First
of all, I refer to the manner in which the Ombudsman is
to be appointed and I am-referring specifically, not only
to the proposal that the appointment will be on the
recommendation of the Rt. Hon. Prime Minister, after
. eonsultation with the Leader of the Opposition, but that
the Governor-General, before appointing & person to be
- Ombudsman, shall submit the proposed appointment to
each Honourable House of Parliament for approval.
Now, I think ... that this is. a breath of fresh gir, in
terms of . major national appointments in this
country . . .I believe it is an innovation because I do
not remember any major public officer appointed in this
particular way.9
In Dominiea, Guyana, St. Lucie and Trinidad and Tobsago, the
Ombudsman is appointable by the Head of State after consultation, except in
Guyana, with the Prime Minister and the Leader of the Opposition.10 In Guyans,
the Head of State consults only with the "Minority Leader™.ll By contrast, in
Jamaica, the appointment is made by the Head of State on the reéommendation
of the Prime Minister after consultation with the Leader of the Opposition.12 In
this respect, the Barbados model follows the Jamaica precedent, but goes further
by legislating for Parliamentary approvalLl3
Antigua and Barbuda, on the other hand, presents an interesting
variation in its éppointment procedure which brings it into sharp contrast with
the other Caribbean models. The relevant provision states that the "Ombudsman
shall be appointed_by resolutions of each House of Parliament for such terms as
may be preseribed therein."14
This provision seems to imply that under the Constitution of Antiguea
and Barbuda, the Ombudsman's tenure of office 'may be so fixed as to coinecide

with the life of Parliament. The implications of any such appointment are clear.
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An Ombudsman whose appointment did not meet with the unanir;ous
approval of Parliament tﬁight conceivably not be. considered for re-appointn_lent
purely on the grounds of partisan politics when a change of government takes
place. Héwever, it is felt that this kind' of appointment procedure has its
advantages in that it affords Parliament the opportunity of signifyiné whether or
not'an Ombudsman still enjéys its confidence.15 To this extent, the Antigua and
Barbuda Consti—tLition allm_ws such a principle to evolve.

This principle h;s been practi:;ed with success in some of the
developed countries, notably Denmatk and Nev:r Zegland, where the nominees for
the office were acceptable to Parliameﬁt as 8 _whole. Yet, it is acknowledged
that an appointment procedure" that allows such a 'principle to evolve may be
eriticised on the ground that ". . . it may lead to 'po]:iticsil' ,appbintments, because
the Government of the day would always be able to ensure parliamentary support
for its nominee."18 In short, the practice has the potential to politicise -the
office of Ombudf_rqan.

In Ba;t;:dos, the impset of any such eritieism would, perhaps, be -
potentially more q‘:_é.«maging-to the notion of the independence of the Ombudsman,

because of the size of the country and of its population,17 than it would be in
‘ one of the larger and more developed States of the wider Commonwealth.
Justification for this view rests on & pereeived téndency in some sections of the
Caribbean community to regard certain appointments purely in terms of partisan
politics, rather than in terms of the selection of the person best able to make &
contribution for the public good in a particular office.

Indeed, certain statements made during the debate on the Barbados

Ombudsman Bill would ‘seem to suggest that the member of Parliament had also
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perceived this tendency even on the part of governments, i.e., thez party in
power. His séhtiments were expressed in these terms:

- . - The important thing in the creation of the office of
Ombudsman is that the man who is appointed should
care little about the Barbados Labour Party or about
the Democratic Labour Party, but should care a lot
about justice and the people who complain .. .I think it
is very important thet we do not create just another
position for a Barbados Labour Party supporter when we
are in office and a Democratic Labour Party supporter
when they are in office. This person must genuinely
care little about these two great parties as such, not to
be afraid to embarrass the Government of the day, if
necessary & dozen times in one year...I earnestly
hope that this will not be regarded as a job for any
yardfowl, to use an expression which is very current and
which 1 thmk has gained, some respectability in the
langusge.l8 A

It is suggested that those sentiments not only eapture the nonpartisan
feature of the Ombudsman office, but also reflect how the office ought not 'to be
perceived. As one Danish Ombudsman has stated:

...I think it is of enormous importance for the

functmn of the Ombudsman that there should never be

any kind of suspieion that he has any specifie link to

one of the politieal parties.19 -

Although the Antigua and Barbuda model comes ecloser to tIl'ae
principle of the Barbados model that Parliament should perform a role in the
appointment of t_he Ombudsman, it yet fails to provide specifically for a period
of tenure that ‘would sufficiently insulate the nonpartisan feature of the
Ombudsﬁ'aan coneept and protect the independence of the office,

For these reasons, the Antigua and Barbuda appointment procedure
would seem not only open to the criticisms alluded to, but also to the eriticism
that in the absence of any specific period of tenure enshrined in its Constitution,

an incumbent might be faced with the temptation of discharging the functions of

the office with the possibilities of a re-appointment foremost in mind.
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It would seem that these criticisms must be avoided if public

oy

confidence in the office of .the Ombudsman is not to be impeded.

It would further seem that wher_é. the procedure contemplates
Parliamhentary approval of the appointment,' tﬁe selection process ought to
employ some safety deviee to ensure that the appointee would have the
unanimous approval of Parliament. S

The Barbados model provides fbr such a device by requiring
neonsultation with the Léader of the Opposition™20 before a 'recomrnen;iation is
made to the Head of State. “

How this device is utilised would seem to have a significant impact
on whether or not the proposed a'ppéintment obtains the unanimous approval of
Parliament. This view res.ts on the fact t"h'a't._ the provisions requiring_the Prime
Minister to consult with the Leader of the Opposition prior to making a
recoﬁmendation to the Head of State do not preseribe any criteria by which the
minimum requirements for consultafion may be determined.

In the absence of any such desirable ecriteria, it is necessary to
establisrlz"and maintain some administfative procedure to ensure that consultation
is not given an interpretation that would support the giviné of a mere
notification of & proposed appointment to the Leader of the Opposition. The
reaséns are obvious. Any such in;cerpretation 'woul'd minimise the likelihood of
the appointment obtaining the unanimous approval of Parliament. This type of
approval is seen as a necessary ingredient for achieving an appointment which is
‘éffectively made by Parliament and for enhancing public confidence in the
independence of the Ombudsman.

Apart from the need to formulate and maintain a procedure t.hat

would enchance the likelihood of a eonsensus resulting from the consultation
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process, the Barbados appointment procedure app_eafs to be an improvement on

the other procedires that have been noted. . It also brings the Barbados

Ombudsman within the category of the Legislative or Parliamentary

Ombudsman, and provides & base on which all aspeets of the notiph of the

. independence of the office may firmly; take root.

The mechanisms employed by the scheme to protect this notion will

be considereed in the next chapter.

The Barbados Daily Nation, Wednesday, March 24th, 1982.

The Ombudsman Act, 1980 (Act 1980-68), section 2(1); (Hereinafter
referred to as the Act).

Section 2(2) of the Act.

For example, see the Constitution of Antigua and Barbuda, Dominieca, St.
Lueia and Trinidaed and Tobago where those words appear. Jamaica alone
establishes "a commission of Parliament to be known as the Ombudsman:,

- section 3(1) of the Jamaica Ombudsman Act, 1978 (Act 23 of 1978). Unlike
-the Guyana Ombudsman, these Ombudsmen therefore come within the

category of the Legislative Ombudsman. The Barbados Ombudsman will be
classified at a.later stage.

Professor Stanley Anderson also draws this distinetion in the case of the
independence of judges. He maintains that "independence does not mean
that there is no accountability". See Report of First International
Ombudsman Conference, 1976 (Edmonton, Alberta), p. 36. See also Stanley
Anderson, "Judicial Accountability: Secandinavia, California and the
U.S.A.", in Ombudsman Readings, pp. 252-81.

Section 3(1) of the Act.

The Constitution of Barbados, section 89(2) (Judicial and Legal Services
Commission); section 90(1) (Public Service Commission); and section 91(1)
(Police Service Commission).

Section 3(2) of the Act.-

Sandiford, M.P., B.H.A. Deb. (Nov. 4, 1980), p. 4498.
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The Constitutional provisions of the respective States are: Dominica,
section 108(2); St. Luecia, section 110(2); and Trinided and Tobago, section
91(2). -

_Constitution of Guyana, section 191(1).

Jamaica Ombudsman Act, section 3(2).
Section 3(2) of the Act.
Constitution of Antigua and Barbuds, section 66(2).

See J. L. Robson, New Zealand: The Development -of its Laws and

‘Constitution 2nd ed. (London: Stevens, 1967), p. 145; also Leroy Jackson,

TOmbudsman for Caribbean Government — with particular reference to
Guyana", Journal of Administration Overseas (Oct. 1974), p. 5365 at pp.
541-42. .

Robson, supra note 15, p- 145. .. : S

At the 1960 census, the population of Barbados was 248,983. [Density:
15,000 approx. per 'sq. mile; area: 166 sq. miles]. Source: Barbados High
Commission, Ottawa — Document compiled by the Ministry of Foreign
Affairs, Barbados, 1982.

Cheltenham, M.P., B.H.A. Deb. (Nov. 4, 1980), p. 4496. As to the term
myardfowl", this is a local reference to a person who is an ardent supporter
of one of the political parties in Barbados.

Nordskov -Nielsen, Report of the First International. Ombudsman
Conference, supra note 5, p. 8. ‘ :

»

Section 3(1) of the Aect.

o
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CHAPTER IV

- MECHANISMS FOR PROTECTING INDEPENDENCE OF OMBUDSMAN

The notion of indeéendence is as cer}traL_to the impartial discharge of
the fuhctions of an Ombudsman ss it is to the discharge of judicial functions.
Therefore, no adaptation c-:f the Ombudsman concept to suit the needs of s
.receiving State should be considered as genuine if the operation of this
fundamental pr‘inéiple is restricted by the legislative provisions proposed by that
State for the establishment of the office of Ombudsman.

" Before examining what mechanisms the Barﬁados model adobts to
prévide for and-protect the inéependence of the Ombudsman, it is necessary to
note the features that are present in the notion of independence as it relates to
the judges.

The tradition followed in the United Kingdom in the appointment of
judges is that their tenure is protected by law. They hold office during good
behaviour and are removeable only by address._es of both Houses of Parliament.
No one is entitled to instruet or exerecise influence on them in the discharge-of
their funetions. Their officés and salaries are also protected by law from

abolition and alteration by way of a reduction while they hold office.



-—.31_..

The Barbados Constitution makes. e;dequate provision for these
principles. Judges in Barbados hold office imitially until the mandatory
retirement age of 65 years. A judge may, héwever, be permitted to continue in
office until the age of 67 years.] Removal from office_ is only on the ground of
inability to discharge the functions of the office Sr for misbehaviour.2 Removal
is also subject fo a defined investigatory procedure that requires the question of
removal to be referred to Her Majesty for the decision of the Judicial
Committee of the Privy Council,3 the final Court of Appeal for Barbados.

It should be noted that the provision requiring the question of
removal to be referred for a decision of the Privy Council reflects the prineiple
‘that a judge in Barbaéos is one of Her Majesty's judges. ‘ A

Barbadian judges therefore enjoy the fullest sequrity of tenure whi;h
is protected by the constitution_él ‘dévice of entrenc‘hment.":l Their ind;ependence
of the Executive is thereforé unquestionable. ‘

In attempting to provide for the most satisfactory period of tenure .

for the Ombudsman, the Barbados model has drawn substantially on the prineipal

features that apply to the judges in Barbados.

. Tenure of office

Unlike most of the other Caribbean models, the Barbados model does
not provide the Ombudsman with a fixed period of tenure. Instead, it requires

the Ombudsman in the first instance to vacate office on attaining the age of 65 .
year{ﬁ

Barbadian judge, but varies from it in some ways. In the case of the

In this respect the Ombudsman's period of tenure follows that of the

Ombudsman, a re-appointment is possible for one.further period not to exceed 5
‘e
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yee.:'_-s;,6 whereas, a judge may in éffect continue+in office for a further period not
" to exceed 2 years.” \

It is therefore clear .thét from all the available models, Barbados has
chosen to provide the Ombudsman with a tenure that is permanent, subject c_mly
to removal in accordance &ith a set procedure. . .

o

Removal process

The circum'stahces under which ;he Ombudsman meay be removed
from office are the same as those indicated earlier in respect of the jqués, i.e.,
on the ground of inability to discharge the functions of the 'o'ffice or for
misbehaviour, and the procedure to be followedﬁis somewhat similar. The
relevant provision sfates'that: 7 -

The Ombudsman may be removed from office in
accordance with the provisions of seetion 105 of the
Constitution which shall apply to his office as if
enacted by this Act and the prescribed authority for
that purpose shell be the Prime.Minister acting after
consultation with the Leader of the Opposition.8

This provision provides an excellent example of the judicious use by

-~

the Barbados scheme of the drafting technique of legislation by incorporation,
and its et:fect must be considered with reference to the provisioné thereby
incorporated. |

Section 105(1) of the Barbados Constitution provides that: -

Where it is provided in this Chapter that this
section shall apply to any office, a person holding such
office (in this section referred to as "the officer™) shall
not be removed therefrom orf suspended from the
exeretse-of the functions thereof exeept in accordance
with the provisions of this section; and the preseribed
authority for the purposes of subsection (4) or
subseection (6) shall, in relation to any office, be the
authority preseribed for that purpose by the provision ¢
of this Chapter by which this section is applied to that
office. ' .
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of this section define both the grounds and

The other provist
procedures for removal.’? |
As is clearly indicated from section 105(1); the-ariginal intention for
which these provisions were designed was to protect the tenure of certain offices
referred to in the Constitution. The offices are those of the Director of Public
Prosecutions, the Auditor-General ‘and of members of -the Judicial and Legﬁl
Serviece Commission, Public Service Commission and.Policq Service Commission.
Perhaps the full effect of the provisions 6n. these offices would be
more clearly illustrated by noting their application to the office of Director 6f
Public Prosecutions.
The provision applyihg to that office states as followsj:
The provisions of section 105 (which relate to -
removal from office) shall apply to the office of the
Director, and the prescribed authority for the purposes
of subsections (4) and (6) of that section shall be the
Judicial and Legal Service Commission. :
The effect of the application of this provision on the office of
Director of Public Prosecutions in its simplest terms-is that the questibn of
removing that officer has to be raised by the Judicial and Legall Service
Commission, the preseribed authority, which advises thé Head of State that the
question of removal ought to be investigated. The Heead of State th-en appoints a
tribunal on the advice of the Chief Juétice from among a certain category of
persons. Following its investigations, the tribunal reports its finding to the Hegd
of State wh.o théh removes the officer if the ti'ibunql has so advised.
It éhould be noted that this procedure differs from that relating to
the judges.' The decision that any of the officers to which section 105 is made to

apply for the purposes of the Constitution is taken Dy the tribunal, and the Head

of State acts on the advice of that tribunal; whereas in the case of the judges,

02

e
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the Head of State acts on the advice of the Judicial Committee of the Privy
Couneil.ll

By employing the drafting techniqu-e of legislation by incorporation,
the Bgrbados model effectively subsumes this elaborate ‘procedurle into the
process for rerr;oving the Ombudsman and thereby protects the tenure of the
Ombudsman.

’ In practica_l terms this means that the Ombudsman may, only be
removed from office where the Prime Minister (the preseribed authority), éfter
consultation with the Leader of the Opposition, advises the Head of State that
the question of removing the Omb'udsma.n has arisen for investigation.

The Head of State then follows the proce{lure outlined earlier, and if
the tribunsl's finding's are. adverse, the Head of State exercises his power to
remove the Omﬁudsman.

When seen in practical terms, the removal process appears to depart
significantly in principle from that of the appointment process. As noticéd
~ earlier, the appointment process adopts the principle that before the Head of
State may ext_ercise his power to appoint the Ombudsman, he has to submit the
proposed appointment for the approval of both Houses of Parliament. As glready
noted, this principle has been seen as an innovation since it ensures that
Parliament has an effective role in the apg;ointment of the Ombudsman.

The question therefore that seems to emerge from the incorporation-
of section 105 of the Constitutién, without more, is whether or not Pariiamént
ought to be accorded a similar role in the removz;l of the Ombudsman?

" In prineciple, it would appear that the answer ought to be in the
a'ffi_rmative, since the exercise by the Head of State of his power of removal

should.be parallel to the exercise of his pbwer of appointment.
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If this view is mantainable, it would indicate that an early
amendment to an otherwise execellent removal brovision is needed not only to -
achieve uniformity in _the‘exercise by "the Head of State of his function to
appeoint and remove, but also in the consultative process as it relates to the
Ombudsman.

Having noted the mechanisms adopted by the Barbados model.for the

.appoi'ntment (including the tenure) and removal of the Ombudsman, it may

reasonably be inferred that the Barbados model intends to confer on the
Ombudsmen a status and dignity that are the same as, or at least similar to,
those of the Barbadian judge. But how can this position be achieved in practice?

For the achievement of this prestigious position, it would appear that

other considerations are necessary. These relate to questions of qualifications,

_remunerstion, pensions and gratuities.

Nowhere in the Barbados model have the principles of these matters
been reflected. Perhaps, they have been classified as matters of administrative
detail. However, models elsewherel? have incorporated provisions that in some

way indicate their significance to the office of Ombudsman.

Qualifications

Like most of the available models, the Barbados rnodel does not
prescribe any qualifications for .afppointment to the office. It prescribes
disqualifiéations, however, for appointment which is a feature common to most
models.13 The Ombudsmah may not be a member of either House of Parliament,

and is restricted from holding any other office of emolument or engaging in

other remunerative duties.14
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During the debate of the Bill in the Barbados Senate it was suggested
that the absence of a provision indieating the "qualifications, training and
experience" for appointment was & "significant omission".15 To support this
'suggestion, reference was made to section 101(2) of the Constitution which deals
with the office of Director of Public Prosecutions. It provides that: "A person
shall not be gqualified to hold or to act in the c;ffice of Director unless he is
qualified for appointment as a Judge."

The preseribed qualification for appointment of a' Barbadian judge is
a period "of not léss than ten years' standing"l6 at the Bar. Clearly, this
preseription must be seen as.no more than a "threshold requirement® so to speak,
since other considerations must undoubtedly apply. For example, not only would
wide experience in the- law be contemplated, but experience in other areas of
social activities would, perhaps, be an added advantage. Additionally, the
interplay of personal attributes that would reasonably suggest a judieial
temperament seems also to be g relevant factor. However, it was contended
that even if specifie qualifications in terms of academic training were not
indicated, the Bill should nonetheless indicate the experience that is necessary
for appointlment to the office.l7

In view of the trend in Commonwealth jurisdietions not to preseribe
any specifie qualifications for appointment to the office, as for example, legal
training, as in Sweden— and Denmark,l8 it would appear that the Barbados model
is attempting to follow that trend. However, no definite conclusion can be
drawn from the fact that the model is silent on this matter.

In Barbados, the practice of establishing an office and providing, as a
matter of poliey, for the necessary qualifications by an order made under the

Civil Establishment Aect is not unknown. Indeed, an illustration is provided in the
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Constitution by section 113(1) which stages that "There shall be an Auditor-
General, whose office shall be a publie office." Yet, the C'onstitution does not
address the question of qualifications for appointment to the office of Auditor-
General. Consequently, the suggestion that the absence of préscril;ed
qualifications in the scheme itself is a "significant omission” would seém to be
witlzlout foree.

Nevertheless it must be emphasised that the conception of the office
of Ombudsman is such as to demand that the appointee be a person of sufficient
standing and experience as to be acceptable to the Barbadian community. For
example, it is suggested that a person who holds or has held a high administrative
office in a reputable organisation, and who has exhibited good judgment and
common sense in that office should be eligible for appointrhent, notwithstanding
the absence of specific training in the law.

The trend so far in the other Commonwealth Caribbean Sttes has
been to appoint persons who have had legal careers in g‘ove.rnment.lg It perhaps
derives more particularly from trends in Swe-&k_en and Denmark where the first
Ombudsmen were lawyers. In the United Kingdom, on the other hand, the
persons appointed to the office of Parliamentary Commission have had varied
career patterns in the civil service.20 Indeed, the fact that none of these
persons has had legal training is considered to be a feature peculiar to the United
Kingdom.21

However, since the functions of an Ombudsman necessarily involves
legal considerations, it would seem to be an added advantage in setting up the
Ombudsman's office in Barbados to have é. person with legal expertise on the
staff.22 Where such expertise is absent, experience has shown that legal

difficulties in the discharge of the functions of the office are inevitable.23‘
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Indeed, Professor Wédé in rationalising the initial difficulties of the United
Kingdom office stated that the "...rather shaky start which the institution
made in Britain may well thave been] due to the fact that, unliﬁ_e all 'other
countries whiéh have it, [Britain ] set it up in the form of a ‘civil sgrvice
department rather than as'g legal office."24

No doubt Barbadys will be guided by the experience of these other

jurisdictions in selecting &/ person su\1tab1y qualified for the dignity, status and

/
challenges of the office.

Remuneration, pensions and gratuities -

- Concomitant with qualifications is the question of remuneration and
other payments attaching to the office of Ombudsman. -

Generally, it is felt that a salary equivalent to that of the highest
paid officers in the governmental organisation is essential to the establishment
of the office of Ombudsman.2d This principle has been reflected in the
provisions of some of the earlier models in the Commonwealth. For example,

h 3
the New Brunswick model provides that the Ombudsman is to receive "the same
salary and pensiqn as a judge of the Court of Queen's Bench of New
Brunswick."26 Whereas, in Jamaica the prineiple is stated that

...an Ombudsman shall receive such emolu-

ments. .. as may from time to time be prescribed by

or under any law or by a resolution of the House of

Representatives, such emoluments being not less than

the emoluments which may. .. be payable to a Puisne

Judge.27

The Jamaica model also provides that the emoluments and conditions

of service are not to be altered to the Ombudsman's disadvantage during the

}Er'iéd of his appointment or re-appointment.28

!
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In these models the language exphcltly relates the emoluments of the
Ombudsman to those of & judge, and &s such ‘seems to meet the requirement
contained in the American Bar Association resolution for "a high salary
equivalent to that of & designated top officer".29

The adoption of this principle seems reasonable in view of the
monetary restrictions placed on the person holdmg the office of Ombudsman a.nd
the dignity to be maintained by that person if the office i 1s not to be brought into
disrepute. Similar considerations would seem also to justify the contemplatlon

“of pensions and gratuities. .

The question of the meu_dsman‘s. remuneration, pensions and
gratuities has not been addressed in the Barbados model. Presumably, this
question, like that of qualifications, is considered to be & matter of
administrative detail that would finally bé embodied in a Ministerial order.

However, since the significance of the mechanisms f;)r appointing and
removing the Ombudsman is seen as an attempt to pl%ce the office on the same
footing as that of a judge, it would seem to follow that the quéstion of the level
of remuneration, pensions and gratuities payable to the Ombudsman ought to be
s0 determiqed as to make these payments no less favourable than those payable
to a Barbadian judge. ‘

An adoption of this principle would not only follow the trend
elsewhere, but w01_.11d also enhance the prestige and growth of the office. If
ado;;ted, however, this principle will most likely be reflected in a Ministerial

‘ order already contemplated. But'in view of the inherent suseeptibility of such an
order to easy alteration, this legislative device is open to the eriticism that it is
nof an efficient mechanism for protecting the Ombudsman's salary from

T N——
reduction, and, therefore, that some further device is needed. -
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Consolidated Fund.30
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‘Although it is conceded that a protective formula such as that

applying to the judges' salaries is desirable,'fo'r gll practical purposes, the

“absence of such a formula does not seem, however, to present any immediate

threat to the OmbudSSem‘s position, since there is no known instance of | a
reduction in the salary payable to any person while serving in a public office in
Barbados. |

Ultimately, however, the prelﬁgg of the office would"seem to
demand the incorporation of a clause in the principal legislation making the

remuneration, pensions and gratuities of thg Ombudsman chargeabie on the

Appointment of Ombudsman staff

The freedom of the Ombudsman to appoint his or her own staff is
considered desirable to the independence of the office of Ombudsman.3l The
rationale appears to be that where the members of staff are othefwise
appointed, e.g. by a Minister of Government, there is the inherent danger that
public confidence in the office as an independent investigating ageney is likely to
be impaired.

In the United Kingdom, the practice has been for the Parliamentary
Commissioner to choose all his staff on secc-mdment from departments in the
ecivil service. This practice has met with criticism that where the . .. staff are
all civil servants, they will be thought by complainants to be biased towards the
side of the Civil Service".32 An independent service with its own legal adviser
was therefore advocated in substitution for this practice. 33

In some models, the appointment of officers has been expressly

————

provided for by conferring power on the Ombudsman to ap;;o_ihf such officers as- -

-

i 3
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"are necessary for the discharge of the functions of the office.34 The terms and

conditions of service of these officers are, however, predetermined by some

other governmental suthority, for example, the Prime Minister and Minister of

Jamaica.36
The Barbados model does not adopt this principle, Instead it provides
that the m"officers of* the Ombudsman shall be public officers appointed in

accordance with section 94 of the Constitution."37 Section 94 provides that

. ..power to make appointments to public oIfices and

to remove and to exercise disciplinary control over

persons holding or acting in such offices is hereby

vested in the Governor-General, acting.in accordance
" with the advice of the Public Service Commission.

Clearly, these provisions contemplate the establisﬁmeﬁt of new posts
within the Barbados Public Service to accommodate the office of Ombudsman.
Since the persons selected to fill these posts will, as clearly stated in the
languége of the model, become "public officfrs", the imblication is that the

“—_\
Ombudsman office as a whole will most likely be seen by the publiec as another

-
-

deégrtment of government. )

In view of the ériticisms observed egrlier in connection with the
United Kingdom practice, the question that emerges for consideration is whether
this feature is significantly undesirable within the context of Barbados? In order
to respond meaning}ully to this question, it is necessary to appreciate how the
relevant machinery fo;‘ making appointments to the public service operates in

Barbados. -
As already observed, the Constitution confers po'wers of appointment,
diseipline and removal of public officers on the Head of State acting on the '

advice of the Public Service Commission. The members of this Commission are
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appointed by the Head of State, acting on thf repommendati?:m of the Prime
Minister after consultation with the Leader of fhe Opposition.39

Since the Constitution does not require the f{ead of State, as does the
Ombudsmaﬁ Act, t¢ submit the proposed appointments for the approval of each
House of Parliament, it can reasonably be suggested that a Prime Minister
effectively appoints the members of the Public Service Com.;nission. However,
after sppointment their tenure is protected, since removal from office must
follow the same procedure contemplated by section 105 of the Constitution for
the removal of the Director of Public Prosecutions and Auditor-General.
Similarly,. tﬁeir salaries and allowsnces cannot be gltered by way of reduetion .
during? thei_r tenure which generally expirés after three years from
&1;':[)oi_ntment.4‘0 ‘

Consequently, if their appointments are indeed perceived as initially
politieal, the Constitution does provide "chese mechanisms that are designed to
insulate the Commission'as far as possible from political pressure in the
discharge of itsl recruitment and other functions. Therefore, one of the
distinetive features of the Barbados Public Service is that its recruitment
process is free from political patronage.

It is on this basis that the selection of staff is made for such offices
as }he Director of Public Prosecutions, the Magistrates, and Auditor-General.
These offices follow the tradition of being independent of the Executive, but
cons';itute, and are seen as, an integral part of the Barbados Public Service. Yet,
there appears no evidence to suggest that this feature has created a growing
concern among the Barbadian public as to the day-to-day functioning of these

departments independently of the Executive.
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There seems therefore to be no reason for assummg that since the

model adopts a 51m11ar appomtment procedure for staffing the Orﬁbudsman' '

offlce, public perception of the office as an mdependent and impartial
1nvest1gatmg agency would be adversely affected.

- Th1s view is not to be construed however, as suggesting that. the
selection of staff should proceed w1thout consultatlon with the Ombudsman.
Indeed there is nothing in the model to prohibit such an admmxstratwe
arrangernent. In this way, the Ombudsman will be afforded an opportunity to
indicate the level of training and experience the persons should have to qualify
Eor appointments.

P

- Size of staff

The size of the.Qmbudsman's staff must not be too small if the office
is not to be frustrated in giving effect to its mandate. Too large.a staff, on the

other hand, is to be avoided as this is likely to convert the office into another

bureguecratic organisation with all its inherent dangers.

~

" ‘Delegation of functions

The model provides that any of the functions of the office "may, be

performed by any officer .. . authorised" by the Ombudsman for the purpose.4l

This provision is particularly essential in terms of the investigating functions of

the Ombudsman. Unlike other precedents, however, such as New Zé?aland, New

Brunswick and Quebee, for example, the Barbadoé model does not eircumseribe -

the limits of the power of delegation; nor does it stipulate the method by which
. e

the Ombudsman may signify the exercise of that power.

.



- 44 -

s

In the case of New Zealand, the power is exercisable in writing with

the prior approval of the Prime Minister. It is further restricted by excluding

the power to delegate the power of delegatlon and of making reports.42 This

latter restmctmn is also reflected in the New Brunswick and Quebec models.43
On this aspect of the scheme, the Barbados model would seem to be

following the United Kingdom precedent.44 Nonetheless it is suggested that the

‘Ombusdman should adopt certain sélf-imposed restraints in the exercise of the.

_power of delegation. For e:'cample, any delegation of functions that would
effectively remove the Ombudsman from personal contact with compl,ainaﬁts
should be avoided. ' ‘ _ B

Lack of personal contaet with decision-makers is one of the factors
that has contrlbuted to the need for the Ombudsman.. Where the size and
population of & country are as small as Barbados, and therefore ready access to

the Ombudsman is possible, there would seem to be no logical basis for not

utilising every opportunity that may be presented by these natural

characteristics for establishing and maintaining personal contact between " the °

Ombudsman and comblainant until the matter is resolved.

Again, it would seem desirable for the Ombudsman to adopt the
practice of signifying in writing any authority delegated to the offigers, even if
this requirement is not reflected in the regulations conterﬁplated by the model.

It has already -been ndted that in some models the power of the
_-Ombudsman to delegate the powet' of delegation and the power to make reports
are specifically excepted from the Ombudsman's over-all power of "d_el,egation.
That is, these [;rovisions are quite explicit in restricting the exercise of these

functions to the Ombudsman personally.
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"In the absence of any such proviéions in the éarbados model, it seems

‘that an appointee to the office would nonetheless be well advised to interpret

the power conferred &s silently excluding the power to delegate these functions

to any officer.

In the next chapter, the extent of the Ombudsman's jufisdiction under

the scheme will be conéideredl
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CHAPTER V

EXTENT OF OMBUDSMAN'S JURISDICTION

Tﬁe jurisdietion conferred on the-OmI‘)ud'sman by earlier models in the
Commonweelth, as in New Zealand and the United Kingdom, for example, has
excited the minds of political scientists, lawyers and ombudsmen alike. Muech
literature has resulted from their analyses of the scope and limitations of the
jurisdictional formulae adopted by one or other of these countries in attemptiﬁé‘
to eapture and adapt the Ombudsman coneept to suit its partieular environment.

The penetrating analyses of these commentators have afforded
valugble insights into the strengths, and sometimes wesaknesses, of the earlier
models, and have the;efore offered choices for adaptation. Indeed, the New
Zealand modei has had a greater influence on the Canadian provinees than that
of the United Kingdom, whereas, certain features .in the Commonlv_ga_lt_h______._____,_
Caribbean models indicate a more varied influence in their adeptation of an
. appropriate jurisdietional formula. For example; the formula adopféﬁ by most of
the models preceding the Barbados model is that the Ombudsman shall

.. . iﬁvestigate any decision or recommendation made,

including any advice given or recommendation made to -

a Minister, or any aect done or omitted by any ¢

department of Government or any other authority to
which this section applies, or by officers or members of
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such & depasrtment or authorify, being action taken in

exercise of the administrative funections -of that
department or authority.l

The circumstances which these models contemplate as necessary for
an investigation are described as arising,

() where a complaint is duly made ., . . alleging that
the complainant has sustained an injustice as a
result of a fault in administration; . /

(b) where & member of the House of Representatives
requests the Ombudsman to investigage the:
matter on the ground that a person or body of
persons specified in the request has or may have
sustained such injustice;

(@) in "any other cirumstances in whieh the

© Ombudsman considers that he ought to investigate

the matter on the ground that some person or

body of persons has or may have sustained such

injustice.2 -

It is at once noticeable that ait‘pough these models avoid the use of
the term "maladministration” appearing in the Uni_ted' Kingdom model, the
language adopted by the provisions cited, nonetheless bears a marked si_milarit-y

with the principal ingredients ineorporated into seetion 5(1) of that model, i.e.,

" to ™. ..investigate any action.: . being action’ taken in the exercise of

administrative functions...", in circumstances "where...a member of the

public . . .claims to have sustained injustice in  consequence . of

" _maladministration. . ..."

Another noticeable feature also connected to the formulation to
", .. investigate .any decision or recommendation made, including any advice
given or recommendétiop made to a Minister. . ." appearing in these earlier .
models is.that the formulation seems to have been drawn from one of the ﬁain
provisio;'ls of the New Zealand model.3 It reflects the attempt by that precedent

to formulate & mechanism to preserve the concept of ministerial responsibility
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“or accountability to Parliament by resfricting an investigation into any decision

taken personally by & Minister.4 However,. this restrictive mechanism has not
been adopted by the Guyana and Jamaica models. It should also be noted that
not only is this restrictive mechanism not followed in Jamaica, but the basic
jurisdictional formula giving rise to an investigation there is in terms of

l. . . injustice 8&s a result of any action taken by an

authority or an officer or member of .such authority,

being action taken in the exerecise of the administrative

functions of that authority. . . .9

In the case of the Barbados scheme, a ma,rked‘departure from these
earlier precedents, at least in terms of the wording adopted for its jurisdictional

formula, is noticeable. - The elements of this formula will now be considered to

ascertain its scope and limitations.

Jurisdietiongl formula

The operative section of the Barbados model declares the main

purpose of the Act in these terms:

The purpose of an investigation by the Ombudsman shall
be to ascertain whether injustice has been caused by
improper, unreasonable or inadequate administrative
conduct on the part of a government ministry,
department or other authority subjeet to this Act.6

The section further enjoins that: ]
The Ombudsman may investigate any course of conduet

and anything done or omitted by any person in the

exercise of the administrative funetions of the

government ministries, departments and other

authorities: . . .7

/o
When this clause was debated in the House of Assembly, some

Members of Parliament questioned the significance of the use of the formulation

"improper, unreasonable or inadequate administrative conduect". It was argued
-4
\

/J
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thatd the formulation was "very -v;videly drawn", and that the Bill offered no
"specific guidelines” as to what was con;cemplated by ‘its constifutgnt gleﬁlents.s
thers argued in support of an amendment that would either adopt the so—called
Crossman Catalogue, o-n the one hand, or’ the New Zealand formula, particularly
the element of "wrongness", on the o.thef. It was therefore suggested that the
clause should be amended to reflect the wording "improper, unreasonable,
inadequate or wrong gdminist'rative conduet".®

Central to these arguments, however, would seem to be a genuine

‘ t .
concern as to whether the formulation was open to the clear interpretation that

the merits of an administrative decision could be called in question, since it was
contended that the procedural aspects of a decision and the quality of the
decision itself had been distinguished by Ombudsmen. To support these

contentions, reference was made to the restrictive interpretation which the

_ United Kingdom Parliamentary Commissioner in the early stages of the office

had given to his functions in this area.l0 In the result, he had denied himself

.. . 4
jurisdietion to question the quality of administrative decisions.

" Indeed, other suggestions made during the debate confirm the view
thaf there was some doubt as to whether the formulation specifically
contemplated an investigation and eriticism by the Barbados Ombuds.man of
administrative decisions. For example, the following statement appears in the
debates:

... think that we ought to specify decisions and
perverse decisions because a perverse decision is & good
ground of appeal from any Court because if & decision
is perverse, therefore, it cannot be supported and we
ought not to be misled by the errors that have been
made in the so-called Mothers of Parliament as long .
ago as 14 or 15 years...and try to perpetuate that
kind of error here in Barbados.11

L
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Iﬁ response to these arguments and suggestion-s, the Attorney-General
'argued that if something is wrong then it is improper. He adverted to the
oi'din.ary and natural meaning of the word "improper" given in the Oxford
Dictionary, as "not proper, the opposite to proper, not strictly belonging to the
thing under éonsideration, not in accordance with truth, faet, reasoh and rule,
abnormal, incorrect, wrong".12 -

As to the suggestion that "perverse decisioné' should be specified in
the clause, the Attom::ey—G{_e__geral argued that a decision or conduct which is
perver‘se is ore which is grossly unreasonable and would come within the seope of
"unreasonable and improper™.13 He therefore refused to accept the proposed
amendment. -

As mentioned earlier, the main thrust of the debate on this clause
\ would seem to have been aimed at the Ombudsman's power to investigate the
merits of a decision. It is therefore of interest to note that earlier in the debate
it was also asserted that:

The Ombucisman . . . CANNOL quéstioh a Minister.

According to our Aet [sic ]...he may require the

Minister to send information but he cannot question the

Minister on the basis on which he, the Minister, or she,.

the Minister, arrived at a particular decision.l4

Significantly enough, the clause was finally passed unamended and
without a division. Perhaps, the Attorney-General won the support of thélHouse
by adverting to the ordinary plain meaning of the words used in the formulation.
Yet, the question may be asked whether there were any other elements present
in the Bill upon which the Attorney-General could have relied? Indeed there

were. But their presence wbuld seem not to have caught the attention of the

House.
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Seotion 5(1) of the Act stipulates the main purpose of an
investigation by the Ombudsman, whereas section 5(2) (in reality the key
provision of the section) states that:

. The Ombudsman may investigate any course of conduct
and anything done or omitted by any person in the
exercise of the administrative functions .of the
government - ministries, departments and other
authorities. . . .

It would seem that this section was formulated in contemplation of the situations

envisaged by Members of Parliament and since its significance appears not to

‘have fully engaged their attention, it is necessary to consider the. scope and

effect of the section.

nany eourse of conducet”

The effect of this phrase is clear. The Ombudsman is empowered to
examiﬁe the way in which any matter, the subject of & complaint unaer the Aect,
has been dealt with by the; official concerned in the discharge of his or her
functions. This also means that all aspeets of an official's attitude in the process

of discharging those functions ere susceptible to examination, and are to be

" judged within the context of the particular circumstances.

It would seem that a reasonable interpretation of the clause &8s a
whole would thefefore demand that the scope of this phrase be limited to a;l
examination of the procedure follgwed in arriving at an administrative
diseretionary decision.

The ecourse of conduect which would constitute "improper,

unreasonable or inadequate administra}ive conduet™ will be considered at a later

stage.
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"gnything done or omitted by any person"

This phrase must be considered within the context of "functions™.
Under the Ba:;bados Interbretation Act, the term "functions® is expressed to
inelude jurisdictions, powefs and duties.15 Therefore, it must be presumed that
the Barbados Ombudsman Act was drafted with tﬁis interpretation in mind.

The administrative functions that devolve upon' a Minister in
Barbados invariably include the power to legislate for the detailed .

»

implementation of some policy embodied in an Act of Parliament, as for

-example, & national insurange and social security scheme. In addition, the

Minister has the power and duty to administer the department to which he or she
is assigned.16

Because of the differences in these functions and the principle of
Ministerial responsibility or of accountability to Parliament, some Ombudsman
models, for example, New Zealand and some others following that precedent,
have sought to insulate Ministerial functions from the purview of the
Ombudsman's jurisdietion. Indeed, one-of the eriticisms noted during the debate
on the Barbados model was that Ministers could not be questioned.

Before examining the wvalidity of this eriticism, it is worth
considering briefly whether the funetions of a Minister ought to be inquired into
by an Ombudsman as a matter of prineciple. According to Professor Wade:

There is only a hazy borderline between Iegislation and

adminstration, and the assumption that they are two

fundamentally different forms of power is misleading.

There are some obvious general differences. But the

idea that a clean division can be made (as it can be

more readily in the case of the judicial Power)_ is a

legacy from an older era of political theory.l?

Wade further points out "that legislative power is the power to lay

down the law for people in general, whereas administrative power is the power to
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lay: aown the law for them, or appljr the laws to them, in some particular
situation.18 ‘

Since these powers are conferred with a view to the gffici_ent
"implementation of ‘some legislative policy, such as the granting of licences for
.the purpose of regulating some trade or bUS-l_;leSS (to give another example),
Parliament necessarily provides for the exercise by the Minister of reasonable
discretion in the implqementation of, that policy, not only by way of
administrative decisions,' but also by the gxereise of legislative funetions. Thus,

the underlying principle is that these cretionary powers must be exercised

freely from abuse whether pursuant to the }egiélative or administrative aspeect of

]
LY

the Minister's functions. - -

,/ In prineiple, therefore, t%ere seems to be no good reason for
excludiﬁg the decisions of Ministers from_investigations by, and if necessary
criticisrﬁs of, the Ombudsman in the interests of efficient public administration.

Indeed, the Sachs;enhausen caseld clearly illustrates that decisions
taken by Ministers may in principle be properly eriticised. | .

The question now for consideration is whether there is any validity in
the eriticism that the Barbados Ombudsman is not empoweréd to question "the
basis on which...the Minister arrived at a particular _decision"', or the
ministerial decision itself.

It seems that the words the "Ombudsman may investigate any course

of eonduct and anything done or omitted by any person..." cannot (even in the

face of the most restricted interpretation possible) conceivably be given any

other interpretation'but one that would result in the scope of the emphasised
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words_ being exteﬁded not only to the way in which officials and Ministers .
reached their decisions, but also to the decisions taken by them.

This theme will be developed further when the Ombudsman's power to
srequire attendance "for examination" for the purpose of an investigation is
examined. - '

d .

-

"in the exercise of the administrative functions of the
government ministries. . .7 .

" As noted ‘earlier, "administrative functions™ necessarily involves
administrative legislative powers which must be exercised pferrly.
| The question that emerges at this,stage. is whether- the Barbados
Ombudsman is empowered to question the merits of the policy,. i.e., the principle
%mpwigd in a rule, order, re—guliation, or law, whether enacted or otherwise? Put
differéntly, is there anything in the Barbados model that may reasénably be,
interpreted as requiring the Barbados Ombudsman to adopt a posifion similar to
that taken by the United Kingdom Parliamentary Commissioner in the
Sachsenhausen case? There, the Commissioner took the view that he was not
authorised to éuestion the merits ofa policy embodied in a‘ departmental rule.20
This .view derives from the Commissioner’s interpretation of a
provisién in the United Kingdom model declaring that
. ..nothing in this Aect authorises or requires the
Commissioner to question the merits of a decision -
taken ~ without maladministration by a government
denartment or other authority in the exercise of a
diseretion vested in that department or authority.2!
This provision, however, has been seen as being designed ™o make it clear that it
was not the funetion of the Commissioner to substitute his deecision for that of

the government.22
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“The 'h'iﬁi_d&d and Tobago, Dominica and St.-Lucia precedents also
limit the power of the Ombudsman’to question the'"policy" against which &

. =

=~ decision is taken as follows:
b ) . . .
\'\'T - I, investigating any matter leading to, resulting from or - ‘
Lo . connected with the decision of .a Minister, the -
KIS Ombudsritan shall not inquire into or question the policy
' of the Minister in accordange with which the decision

was rnade.?3

THe Barbados Ombudsman scheme does not reflect similar provisions. ‘

What it does reflect in unambiguous’ terms, however, is an intention to‘s{zbject

Ministers as well as officials to questioning by the Ombudsman. The operative

provision states that

...the Ombudsman -may, for the purpose of an

investigation, require any Minister, officer or member

of the department or authority concerned or any other
_person (includingz the complainant) to...attend for

examination. . . .24 - .

It seems clear from.this provision that in seeking to discharge the
investigatory functions of the office, the Barbados Ombudsman would most likely
have to inquire into or question the policy of the department, ministry or other

-+ ggency in order to ascertgin the root causeé\ of an_injustice sustained in. a

particular case.

There seems therefore to be no validity in the eriticism that the

Barbados Ombudsman is not authorised to investigate, question and eriticise”

diseretionary ministerial decisions, and the policy informing --those decisions.
Indeed, any suggestion that the provisions reviewed so far -should be so
in;cerpreted would seem to fly in the face of reason and the deelaréd purpose of
an investigation by the Ombudsman, in the language of the Ac-t, "to.aseertain

whether injustice has been cauéed by improper, unreasonable or inadequate
. . ar - / .

administrative conduet™ -



I
o

-58 -

" How would this obJectwe be, achleved if the basie procedures i e., of

quesnonmg and gettmg answers, explanatxons or reasons, available to - any

'mv_estxgatmg agency are' denied the Ombudsman? In the absence of these

'facﬂmes, would the Ombudsman be able to properly determine whether the

injustice was sustained as contemplate,g by”Parhament"
It is suggested that the Ombudsman's effectiveness would most
definitely be impaired if such a restrictive interpretation were to'ﬁ.be given to

these provisions. ' . o

"injustice . . . caused by improper, unreasonable or inadequate
administrative conduect®

At the oﬁtset, it should be _obServ;ed' that this formulation
comprehends two notions, i.e., the notion of - ™injustice", and that of
"administrative misconduct™. ‘

The notior; 'of "injt;stice" as it relates to the functions' of ihég
Oml';ud'sqnan:'--pfovoked very little direct comment from the Members of
Parliament during the debate on the Ombudsman's Jurisdictional formula. As
glready noted‘, attention was focused particulaﬂy on the element of "improper,
unreasonable or inedequate administrative conduct". Indeed, the only direct
refeyence to the term "injustice™ as an element in itself appears to have been
made by the' Attérney-General when he characterised "injgstice“ as "a wide
term_“.25 He' also suggested that it was.impossible for the Bill to preseribe for
every .i‘act-sitﬁation that _v»;ould come within the scope of the term.26

. This 'guggestion seems rational, judging from the position téken by
earlier models.. For example, it has/previously been noted that in Jamaiea the

Ombudsman's jurisdiction rests simply on "injustice". Whereas, the United
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Kingdom scheme provides for "injustice in consequence of maladministration™.

Yet, in neither of these schemes is there any attempt to prescribe a definition

for the term "injustice". In the resuit, the 1i_rhits of the term "injustfce“ under
- these precedents have had to be determined in accordance with the Ombudsman's
.own judgmént.

Although the Barbados scheme has aééptgd a similar position, it

appears necessary to consider whether there- are any externel guidelinés which -

would assist the Barbados Ombudsman's approach in formulating a conception of
the term. In this regard, the reasons for adopting the Ombudsman gor}cept would
at least seem to provide some sort of guidanée.

One such reason is the need to widen the area for pe.dressfﬁg cftizen'S'
é'rievances ‘agains't the State, and to provide for remedies not otherwise available
~ within the existing system of justice. .

A

The achievement of this objective necessarily implies that the notion

of injustice must therefore be given a scope that extends beyond the bounds

traditioneally applie.q_mg the ordinary coux:ts.

The courts are fundamentally concerned Qith remedying an i_njusticé
resulting from™ an illegality. For example, an injustice which results from
official misinformation to a member of the public would not.be remedied in the
ordinary courts unless an element of illegality is shown. In faet, this kind of
situation was adverted to by the Attorney-General when outlining thg extent of
4the Ombudsman's powers t_o. investigate and'report to Parliament on citizen's
c01:np'13_ints against the State. = ‘
The 'Attofney—General stated in part as follows:

. . » Nor indeed, cfoes the Ombudsman have any power to

reverse a decision, once taken by a Government. But,
the power which he -does have is the power of enquiry,

-

27

. -t
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the power of reporting and the power of persuasion, as

well as, the power of exposing epy act of Government

-which may amount to not necessarily a constitutional,

or legal infringement of the rights of the individual
citizen, but which might amount to, in some way, an
injustice, or an aect which can be. considered unfair,

although not necessarily illegal.2?

While delivering the feature address at the First Human Rights
senﬁnar held recently.in Barbados, the same member; of Parliafnent, in his
capacity as former Attorney-General, also referred to instances withiﬁ his own
persepal knowledge where h; perceived that the Ombudsman-ha; a potential role
to play in the protectior; of human rights. He identified some of those instances
as involv(ing '.’bungling in administration” which resulted in the delay of payment
of terminal benefits'. to a retirgd civil servagt for at -Ieast 3 years, and -
"vietimisation of & stealthy sort" leading to a termination of a person's service
with the Goverﬁmené. In each case, he @erceived that there was clearly "no
breach of the 1aW; but a breach of justice™ c‘a_lling for the intervention of the
Ombudsman.28

Injustice therefore is 'intended to extend not 'only to such obvious
instances as those involving financial loss resulting direetly from administrative
.misconduet, but also to instances where the aggrieved person experiences "a
sense of outrage or indignation” at the way in which his or her affairs had been
condueted. 29

&Admittedly, these instances imply an element of subjectivity on. the
- part of the aggrieved person. But this would seem to be inevitable since s‘t is
unlikely that aggrieved persons generally would be in a position always to point

specifically to the administrative action that gave rise to the injustice. Indeed,

the following statements made in R. v. Local Commissicner for Administration
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for the North and East Area of England, ex parte Bradford Metropolitan City

Couneil would seem to support this view:

In the nature of things a complainant only knows or
feels that he has suffered injustice. He cannot know
what was the cause of the injustice. It may have been
due to an erroneous decision on the merits or it may
have been due to maladministration somewhere -along
the line leading to decision. If the commissioner
looking 'at the case, with all his experience, can say: Tt
looks to me as if there was maladministration
somewhere along the line, and rot merely an erroneous
decision', then he is entitled to investigate it. It would
be putting too heavy a burden on the complainant to
make him specify the maladministration: since he has
no knowledge of what took .place behind the closed
doors of the administrators' offices. -

The selected case _summaries contained in the Jamaica Ombudsman's
first annual report provides an illustration of what has been characterised as a
case of injustice reéulting from the non-payment of gfatuity to a pensioner. This
case would éeem to give some indi;:ation to the scope that may be asecribed to
the notion of injustice. The facts are these:

On February 17th, 1978, the Accountant-General
was authorised to pay the complainant, a former
employee of the Post and Telegraphs Department, then
resident in England, a gratuity of $4,150. On April
19th, 1978, the Accountant-General informed the
complainant of the proposed payment and advised her
as to the procedures to be followed to obtain payment.
The complainant responded first by a letter dated May
3rd, 1978, followed by letters of September 1lth, 1978 .
and January 25th, 1979. These letters duly reached the
Accountant-General's  office,  but were not
acknowledged.

On June 16th, 1979, the complainant wrote to the' Ombudsman "in frustration and

disgust™31-about the matter.. _
L Y
Reporting on'the results of his inquiries, the Ombudsman stated,

~ Our -~ investigations confirmed the
unacceptable discourtesy meted out to the complainant. i
_They established that had the request contained, in the '
o " , {
J
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complainant's letteg of 11th of September, 1978 ("mét/\
the sum of $4,150" be lodged to my bank account in

Jamaiesa . . . A/C 113079, Jamaica Citizens Bank ... ™)

. been complied with, the money would, .at the then

current ‘rates, have earned interest amounting to

$145.16 between the Ist of October, 1978 and the 1st of

April, 1978 when (unknown to the complainant) it at _

last reached the bank.32 . :

The Ombudsman continued that there was little difficulty in rea&hing
the conclusion that the complainant ﬁad suffered injustice as a result of action .
taken in the exercise of the administrative functions of the Accountant-General.

In the result, the Ombudsman recommended that a letter of apology be sent to
the complainant for the discourtesy shown to her, and that compensation in the
sum of $145.16 be also paid.33

On the basis of the foregoing, it is suggested thgé the approach to be
taken by the Barbados Ombudsman to the notion of "injustice™ would indeed seem
to require that .the seope of the term be delimited as and when the peculiar facts
of each allegation of injustice are investigated and determined. However, the
notion seems also to demand the application of some initial tests by the
Ombudsman as, for example, "is it fair in the particular circumstances of this
complaint for the complainant -to have. sustained such consequences as those
resulting directly from the alleged administrative misconduet?"

If the answer is prima facie one that suggest unfairness, then the
Ombudsman must foeus attention on the conduet itself to determine whether the °
resulting unfairness was due to "improper, unreasongble or inadequate
administrative conduect™.

During the debate of the Bill, it was argued that these terms left too
much to be determined by the Ombudsman. This was so, the argument suggests,

L2
because the Bill also prescribed that he must carry out the funetions
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" "independent of any advice".34 Presum‘ably, the reference to "independent of
-any advice" was aimed at & provision of the Bill stating ‘that the Ombudsman

——

must perform his funetions ‘"in accordance with | his. /own independent.-
-judgment™.35 | -
If indeed the argument relies on this phrase to suggest that the
jurisdictional formula prescribes for a wide area o.t' subjectivity on thf: part of
' the Ombudsman, then it seems to overlook the significante of the notions
incorporated in “the formula. .
.By adopting the nlotions of impropriety, inadequa:cy and
_ unréasonableness, the Barbados model, unlike earlier preceder_lts that have used
terms unknown to the law, as for example,' "maladministration” and "fault in
administration®, has imported into the formula notions that are famili;ar to the
law, as for example, "unreasonableness”.

Yet, it is significant to note- that during the debate, one of the
membérs o.f Parliament queried "at which point is & deéision unreasongble?" He
contended that "decisions dealing with unreasonableness run all the way from
two weeks to two vears, depending on the kind of issue that is involved. . . .'135

Béfore an answer is suggested to the above question, it is necessary
to note briefly the courts' attitude té the exercise of administrative

disgfetionary powers, and the standard by which the proper exercise of those

owers may be determined.

In Associated Provineial Picture Houses Ltd. v. Wednesbury

rporation,37 Lord Green, M.R. expressed the view that when "...en
executive diseretion is entrusted by Pza;rliament to a body such as the loeal
authority ..., what appears to be™an exercise of that discretion_ can only be
challenged in the courts in a strictly limited class of case.” He further pointed

out that when sueh a diseretion is granted, "the law recognizes certain principles
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upon whieh that diseretion must be ex‘éi‘cised, but within the four corners of
those prineiples. the discretion . . . is an absolute one and cannot be questioned in
a court of law."38

Referring to what those principles were, he stated as follows:
They are principles which the court looks to in
considering any question of discretion of this kind. The
exercise of such a diseretion must be a real exercise of
the diseretion. If, in the statute conferring the
diseretion, there is to be found expressly -or. by
implication matters which the authority exerecising the

' diseretion ought to have regard to, then in exercising.
the diseretion it must have regard to those matters.
Conversely, if the nature of the subject-matter and the
general interpretation of the Act make it clear "that
certdin matters would not be germane to the matter in
question, the authority must disregard those irrelevant
collateral matters.39

‘In short, the scope of discléetionary powers Tust initially be
determined on a true construction of the statute conferring the diseretionary.
power." Other statutes may also be relevant in limiting the power further.40 .

Lord Green further considered whether the grounds upon which the
exercise of an authority's diseretion may be challenged could not be defined
"under a single head". For example, he asserted that such grounds as:

Bad}faith,—, dishonesty — thdse, of course, stand by

themselves — unreasonableness, attention given to

extraneous circumstances, disregard of public poliey

and things like that have all been referred to, according

to the faets of individual cases, as being matters which |

are relevant to the question.4 '

If these grounds could not be defined under a single head, then in his view, there
was a measure of "overlap".

Focusing his attention on the term “unreasonable", he stated as

follows:

It is true the discretion must be exercised
reasonably. Now what does that mean? Lawyers
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familiar with the :phraseology commonly used in
‘relation to exercise of ‘Statutory discretions often use
the -word Munreasonable" in & rather comprehensive
sense. It has frequently been used and is frequently
used as a general description of the things that must not
be done. For instance, a .person entrusted with a
discretion must, so to speak, direct himself properly. in
law. He must call his own attention to the matters
which he is bound to consider. He must exclude from
his consideration matters which are irrelevant to what
he has to consider. 'If he does not obey those rules, he
may truly be seid, and often is said, to be acting
. "unreasonably". Similarly, there may be something so
. gbsurd that no sensible person could ever dream that it
lay within the powers of the authority. Warrington L.J.-
in Short v. Poole Corporation gave the example of the~
red-haired teacher, dismissed because she had red hair.
This is unreasonable in one sense. In another sense it is
taking into consideration extraneous matters. It is so
unreasonable that'it might almost be deseribed as being
- done in bad faith; and, in fact, all these things run into
one another.42 Y :

These final remarks have 'prqvoked t.he comment that the notion of
""ur‘lre'asénablleness“'covers a multitude of sins:43 _

The notien of hreasdnableness therefore implies that th.e person
exereising & discrétioqgry power must', on the one hand, consider the policy
embodied in the Act conferring the discretionary power, the lieg'islative devices
employed for the implentn‘tation of that polic;lf, all r;elevant laws, rules or
reg'uia:tions, and the practices and précedures of the ‘Mi'nistry or Department
concerned. On the other hand, that ‘person should disregard 'all irrelevant
matters. When this is done, the perimeters of reasonableness within which the
administrative disc_;-etionary power may properly be exercised can then be drawn.

Consequently, any course of conductl, or any decision taken within the
confines of these peri'meters cannot be questioned in any court of law on the

grounds of unreasonableness:
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It therefore follows that the Ombudsman, like a court of law which
cannot substitute its own decision for that of an administrative authority, will not
be able to irﬁ?ugn any course of conduct, or decision simply because he or she
personally disagrees with that conduct or decision. The formula seems rather to
contemplate that the Oﬁbudsman should first subject that conduet or decision to
a test of reasonableness based on elements of objectivity; some of which will
undoubtedly be found within the framework of the constituent ‘Act. Viewed in
this light, it seems rational therefore to suggest that the scope of the
Ombudsman's power to criticise any administrative get or decisi.;)n is
circumsecribed by the notions embodied in the jurisdictional formula. That is, the
formula cohtemplates an objective tesﬁ. |

- It is only after this approach is adOpied that the Ombudsman can
properly exercise his judgment in determining whether the conduet in question is
improper, inadequate or unreasongble by referencé to the standards considered
acceptable for the efficient discharge of adm‘inistrative funetions.

As already observed, such standards clearly demand that the person
exercising the administrative discretionary power must direet himself, or
herself, properly‘ in the law, take into consideration gll relevant matters, and
disregard extraneous matters. But, it should also be noted that the proper
discharge of administrative funetions requires something more than-a strict
adherence to these legal concepts; if also demands "a high standard of integrity,
efficiency, honesty and eandour” on the-parf c-af the administrator.44

By reference to this set of objective standards, the Barbados
Ombudsman would be better able to determine whether the administrative act or
decision is one which no reasonable official would have taken in the particular

-

cireumstances.
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On the basis of this analysis, there appears therefore to be no merit
in the arguments that the terms imported into the formula are so "widely drawn" -
or "unspecific" as to present difficulties in determining at which point a decision
is unreasonable. In fact, the scheme would séem to ha\ré adopted a formula that..
is more défil}itivg than any of thése noted in earlier rgodels, and to this extent,
to have presented an improvement on those models. |

As to the question, at which ‘point is a decision unreasonable? Or tol
put the question differently, when is an administrati\-re decision 61‘ act (including‘

-

inaetion), improper; inadequate or unreasonable? The answer cleariy dépends on

.the application of the set of standards mentioned sbove, and on whether or not

the administrative det or decision fails to meet those standards. If they are not

met, then it is at this stage that the Ombudsman may properly say that the

- conduct or decision is improper, inadequate or unreasonable. For example, it

would seem that any reasonable person would take the view that the failure by a
government agency to answer three letters, as in the Jamaican example, is
unreasonable, and that such failure is some evidence of administrative
misconduet upon which an investigation may be conducted by the Ombudsman.
However, a determination of the extent of the injustice sustaineé in ea;:h case
will undohbtedly‘ depend on the peculiar circumstances of the allegation of

injustice. -

Allegations of injustice

So far, attention has been focused particularly on the scope'&ind
significanZ:e of the jurisdictional formula devised for the Barbados scheme. In
this connection, suggestions have been made as to the approach which is

considered appropriate for the Ombudsman to adopt in applying this formula to
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allegations of injustice arising out of administrative conduct. No particular

a.ttention, however, has been directed to what would reasonably be considered as

amounting to a situation of. injustice for the purpose of conducting an

investigation under the scheme. A few examples of situations which have been

considered sufficient to amount to cases of injustice for the purpose of the
L4

_ -
‘Ombudsman system will now be noted.

As aﬁeady observed "injustice" ‘has been considered as extending to a
situation — albéit subjective — where the aggrieved person experienced a sense
of "outrage o'r inciigﬁation", or of "frustration and disgust‘g', as is illustrated in the
Jamaican case of non-payment of gratuity to a retired ecivil servant. In this
ltiat't'gr instance, the Jamaica Ombudsman considered that the injustice sustained
by tiue aggrieved person also resulted in finanecial loss.

- Some further guidance may also be derived from the Sachsenhausen
affair.43 This case provides, among others, an illustration of a form of injustice
arisilig out of damage to reputation as a result of the attitude of the British
Foreign Office to the com}:l&inants‘. claims to compensation under the Anglo-
German Agreement. Othejr instances of injustice not amounting to a case of
fin@’llcial loss may take the form of a loss of opportunity or privilege.

An example of a loss of opportunity would seem to have been
provided by the Attorney-General during the debate of the Bill. He instanced a
case within his knowledge, where an application wés made to the relevgnt
Departhent/ Ministry in Barbados for the award of & scholarship that was offered
by an overseas institution, and through "dilatoriness™ or "negligence" on the part
of that Depart’ment/Ministryl the application was not processed in time for the -
applicant to be eonsidered for the award.46 Although the individual may not be

considerd as haying suffered any financial loss, as such, he or she would certairily
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have llost ﬁn opportunity for self~improvement on account of tﬁe failings of that
-administrative department or ministry. .

The Trinidad and Tdbago Ombudsman's case summaries appearing in
the First Aﬁnual Report also provide a compargble situation. The case is
presented in the Report in the following terms:

A distraught father got in touch with me by
telephone about the delay in the release of the results
of the National Examination for Vocational and
Technical Education. He.complained that his son had
written the examination in July and had been promised
the results by the end of August, 1977. Based on this
assurance-the son was granted provisional acceptance
to a school in the United Kingdom, but the results were
not available at the end of August. Acting on a further
promxse that the results would be published in 8 weekK's
time the. father and son proceeded overseas. They
suffered’ great embarrassment when, on the 26th
September, 1977, the school re—opened and the results

were still not available.

The school authorities permitted him to attend

classes on the assumption that the results would be

favourable to him. However, the British Immigration

Authorities were not prepared to grant him an

indefinite stay on the basis of a provisional entry to a )

school.47 - .

Continuing, the Trinidad and Tobago Ombudsman stated that he
communicated with the "Ministry of Education who admitted there had been a
delay and agreed to let the complainant have his. son's results."48 The son was
fully admitted to the school to undergo his course of study.

This case clearly illustrates that 1f there were no Ombudsman to
intervene in this matter on behalf of the complainant and his son, they would not
only have suffered gross inconvenience by the failings of the Ministry of
Education, but the son, like the applicant for the award of the scholarship in the

Barbedos situation, might also have lost that oppbrtunity for self-improvement.

s
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A loss of privilege r;a;nounting to an injustiée has been considered as
having occurred where a per:':son had been wfongly classified by Qrison authorities -
as a convicted person, and so treatéd, instead of 'being treated as & prisoner on
remand pending trial.49

E " A different form of injustice is again portrayed by the Trinidad and
;robago Ombudsman i’n‘ his Sécond Annual Ripo::t. The case appearslunder the
‘ caption "Police Negiigence", and the facts briefly summarised are these:

Proceedings were instituted in the Magistrate's
Court -by the Police at the instance of the aggrieved
person on an allegation of assault. When the matter
came on for hearing, the police officer who.
. investigated the matter failed to appear, and the Court s
Prosecutor was unable to offer any reasonable excuse
for his non-appearance. Accordingly, the Magistrate
saw it fit to dismiss the case. -

The Ombudsman's investigations revealed that the
Commissioner of Police had sought the advice of the
Director of Public Prosecutions to have the matter
restored. He was, however, advised that in the
cirecumstances no further police action could be
undertaken.50 -

Reporting on the results of his investigations, the Ombudsman made
-, the following significant comments:

... it is clear that justice was denied a eitizen through

the negligence and indifference of a police officer and
- nothing has been done to remedy the situation. If no

good reason is advanced as to why a police officer (the

complainant in a matter) does not atj:\end Court and the

prosecution is not pursued, then @eitizens may lose

confidence in the administration of justice.51

The Ombudsman further commented that his jurisdietion did not

permit him to enquire into the discretion of the Director of ‘Public Prosecutions.

Presumably, this is a reference to the exercise by that officer of his diseretion

-whether or not to institute or discontinue proceedings in any criminal matter.
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) N . By 1mphcatlon, ‘the comment on the Ombudsman's mablhty to

- -

question the exerclse of diseretion by-the Director of, Public Prosecunons rdises
r

- the interesting -distinetion between the exercxse of an admxmstratwe-

. Y, -
dlscrettonary power, and that of a ]udl(!l&l dlscretlonary power within the

-

-context. of an Ombudsman system’ that exc&es judicial functions® from the

-

jurisdietion of the Ombudsman. Perhaps, the- acknowledgement of this

¥

_ distinetion accounts for the absence of any cornment by the Ombudsman on the’

effect which the exercise of the maglsterxal dxscretlon to dismiss thé cornplamt
, v »

- in these circumstances’ had on the:matter as a whole. -
-5
“ . / -
Nevertheless, the case clearly 111ustra.tes another. form of injustice.

* The non—appehrance of the pohce officer at the court hearing contrlbuted to the
ggrxeved person being deprived of her rzght to have her day in court. But was
the non-gppearance of the police officer the only contributin tor? Canitbe

. sald in any event that the obsewatmnsmmade by the Ombudy an gre suf‘chient
‘to avoid a re-occurrence of ‘sueh an unhappy state of affairs with the pca.ssible
N consequences envisaged, or should some further action be taken? Suggestions in
thlS regard will be mage at a later stage. . ) |
It is of sxgmflcance to note that thése exdmples have all 1dent1f1ed

instances of administrative fallings on the pert.of the department concerned.
But assurning .an investigation under the Barbados scheme .revegls that an
injustice has heen sustained otherwise than by any adrhinistrative failings, what

- #

course of action is open to the Ombudsman?

In order to suggest 8 smtable answer, a further exammatlon of the
. * -
provisions of the scheme is necessary. S .

L]

T,

The scheme prowdes that when an mvestlgatmﬁ"mto an allegatmn of

injustice is completed the Ombudsman must state m his report on the

-] . ) . . b
: ;
»

M
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investigation,

-

. . . whether he fmds tha.t injustice has been sustained
by reason’ of improper, unreasonable or inadequate
conduct on the part of any person,"government ministry
or department or other authorxty subject to
investigation under this Act and, in any case where he
so finds, what action, if any, he recommends by way of
remedy or compensation for the injustice.52
‘- These provisions comprise two specif;c; directions to the’Ombudsman.
Firstly, he or she must state whether (and by necessary implication) "or not™
injustice has /,been sustained. It follows therefore that if —n_o injustice has .bgen
'suétained, then that would obviously be the end of the matter.‘ - On_ th.e other
hana, if injustice. has indeed béen sustained, the On_lbudsman must thenr
-.determi‘;'te whether or not it arose out of administrative miscon.duct. If the
Ombudsman finds that it arose out of adminisgrativ:e misconduct, then the second
direction requires the Ombudsman to_staté "in any case where he so finds, what
action, if- any, he recommends by way of reimesly “or corhpensationff-c;F tﬁ?'
injustice™. . .

" The second direetion seéms to raise two interestiné questions. One,
as to the. _significance of ‘the words ™ .. what a'ction': if any, he
recommends . . .", and the other as to the scope and effect of the words ". .. by "~ ’
way of remedy or compensatlon for the m]ustlce"

An exammatlon of the comparable provxslons appearmg in other
"Caribbean precedents reveals that they generally speak in such terms as the
Ombudsman "shall make sueh recommendations [for action ] {..as he thinks
fitn.53 ‘ | | : .

This. forrpulation seems to link the exercise of the Ombudsman's

diseretion to the choice or kind of action whieh in the cirdumstances he

considers appropriate for rernedying_ the injistice. In other words, it seems to

-
N
S
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contemplate that whenever injustice is sustained, the Ombudsman should always
be in a pdsition to \recorﬁ mend the taking of éo;ng action to remedy the injlstice.
Indeed, the qircumgtances may be suech that a‘meré letter of apology would be a
sufficient remedy. By contrast, however, thé Barbados formulation would seem
at first sight to suggest that although an injustice may have been sustained, the
Ombudsman need not recommend the teking of any aection to remedy the

injustice. That the formulation seems open to sueh an interpretation derives

from the effect of the words "... . what actién, if any, . .." appearing as they do

-

after the words ". .. and in any case where he sofinds,...". Bearing in mind

the use of the word Yso", it is suggested that these words may reasonably be read

Fl
-

as,

and in any case where he finds that injustice has been
sustained by reason of improper, unreasonable or
inadequate administrative conduet, he shall state what
action, (if he considers any action shoild be taken at

all) he recommends by way of a remedy or |
compensation for the injustice.

. ~
Would it mean thatthe B

What would be the significance of such a _réading of the provision?

ados Ombudsman cotild take the position that these
provisions, unlike thosé adoptad by .the other Caribbean pygcedents, do not
anticipate the taking of som'e getion by?g&vefﬁ'n?ent_d_e_;parfment in every case
'whe:;e there is a.situation of inqutit':g?

Since the raison d'étre for adopting the Ombudsman concept is to

provide' a remedy for any injustice suffered in consequence of bad

“administration, it seems that such an interpretation would lead to' & manifest

absurdity, and therefore, could not have been within thé contemplation of the
. ¥ '

. Barbados Parliament, or indeed within that of _the Parliamentary Counsel.

Cohsequently, if this absurdity is to be avoided, it must be assumed that the
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provisions contemplate some type of situation where a recommended action is
unnecessary because the injustice "had been suffi.cientlj remedied, on the one
hand, or on the other, that the injustice was so insigﬁificént as not to warrant
the recomlmendation of a remedy at all. v |
Reﬂections of some sucl'; situations would seem to be provided by
some of the case summaries reported by the Trinided and Tobago Ombudsman.
- These summaries reveal instances where the Ombudsman's request for
infofmation onla complaint against & goverhmerit department has resulted in that
department écknowledging its .failing in the matter and indicating that

appropriate measures had been taken to remove the grounds for the complaint.

"One such instance is the case of the delayed examination results noted earlier.94-

In those instances, it was clearly unnecessary for the Ombudsman to recommend
the taking of any action to remedy the injustice; and indeed, he did not.
Instances of such injustices may, perhaps, be characterised as being

of a temporary nature, and for which a suitable remedy had been provided by the

<

department concerned without the necessity of a recommendation by the .

Ombudsman.

1
. The words ".. . what action, it any . . ." appearing in the Barbados

fogmulation would seem thereforeto contemplate this type of situation and

‘'should.be so construed.

Since it is the view that these provisions anticipate the taking of
some action (whether on the initiative _oi\t\lse department concerned or on the
recommendation 6f the Ombudsman) to remed{_the injustice sustained, the kinds
of remedjes contemplated by the words "what aection...by way of remedy or
compensation for the injustice™ may now be considered.

5



e e T i C e e R o —

o N e e e

-75-

.3

-

" That it was trle clear intention to give the éerbados Ombudsman a
wide discretion in recommending an appropriate remedy for the injustice suffered
is undout;ted' from the generality of the wording of this formula. Therefore, the
only iimitation on the scope of these general-words would seem to depend on the
form and extent of the injustice sustained.

It therefore follows that the Barbados Ombudsman, like other
Caribbean Ombudsmen, is‘ afforded some flexibility in choosing an 'eppropriate

-

remedy to meet the injustice.

<

From an examination of the reports of Ombudsmen, it is suggested -

that the remedies whxch fall readﬂy w1th1n the scope of these words would

include an apology, & review of the matter if in the nature of & declslon ora

financial pa¥yment. Further, where the injustice results from a deecision or other

 eonduct that is so unreasonable as to import elements of corruption, the remedy

could conceivably take the form of recommending that the matter be referred to
the appropmate authorltles for further mvest:gatmn with a view to 1nst1tutmg
eriminal proceedings.

Perhaps, it is of interest to note that the Jamaica scheme in addition
to giving its Ombudsman‘a wide diseretion to recommend a suitable rernedy, also
prescribes,35 among other things, that he may recommend "that the action which
was the subject-matter ef the complaint be reviewed", and "that compensation
be made to the complainant™. It is suggested that.even if these remedies were
nct specifically provided for, they would naturally come within the scoee of the
general prov:smns of the Jamaica scheme. Presumably, the Barbados provision
was formulated on the basis of this reasoning. Indeed, the United Kingdom
experience points to the fact that si_lch remedies have been recommended' in the

absence of any specific provisions to the effect.56

IO e e L
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On the basis of this analysis, the answer to the question, what course

of action is open to the Barbados-Ombudsman where the investigation _r-'eveals

that an- injustice has been sustained otherwise than by any administrative

failings, seems to be outside the scope of these provisions. However, before the -

scheme is examined to see whether or ﬁot it embodies pfovisioné that would
indeed answer this question, it is appropriate to notice briefly the circumstances
that might give rise to the significance of the question. |

An inveé:cigation under the Barbados scheme into any course of
conduct, or into enything done or omitted by any person-in the discharge of his or
‘her administrative functions could conceivably reveal that such course of
conduct was exemplary; l.e., that there was no "édministrativg bad manners”,
.inconsiderate treatment, bad faith, dishonesty, excessive delay, incompetence,

T

negligence, or impropriety of any sort; and in the case of & éc;mplaint against 8
‘decision, whether discretionary or otherwise, that it took into cons_ideration ‘al'l
relevant matters, and excluded those that were irrelevant. In short, that it did
not constitute a decision which no reasonable official could have taken in the

particular circumstances.

That there -is justification for this general concept is exemplified by

one of the cases inves_'tigated by the Jamaica Ombudsman. His comments on the
case are expressed m such graphic terms that they are worthy of substantial
" recall .
The case appears under the rubric "The law's an ass”, and the fgcts
briefly summarised are these:
A putative father was ordered Ey a Family Cou-ﬂ
in Jamaica to pay the complainant $10 weekly for the

' maintenance of their ¢hild until that individual attained
: the age of 16 years.

e
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The father was delinquent in maintaining these
weekly payments and was further ordered by the eourt
to pay off the accumulated arrears of $220; or in
default, to serve & prison term -of 10 days. The
delinquent father elected to serve the prison term. ’

_. At the time of the subsequent order, the state of -
the Jamaica Affiliation and Maintenance Laws was such
" that an election to serve a term of imprisonment .

effectively dischar%ed all arrears due and owing under &
maintenance order.7 -

~ ¥ Commenting on the election by the putative father, the Jamaiea

s ‘ .
Ombudsman expressed himself in these terms:

This act of his did not serve to alleviate for one
moment, however, the plight of the hapless child, whose
hunger pangs did not diminish one whit, for all the’
prison sentences that her putative father had served. -
The serving of the term of imprisonment did not lessen

- by one jot, the burden of the hard-pressed mother.
Picture her dismay, therefore, when on seeking to have
process issue for the recovery of the unpaid two
hundred and twenty dollars ($220), she was'told by the
Clerk of the Family Court that the debt had been
digested in the bowels of the prison, so to speak, and
the arrears dischapged.58

It was on the ba® of this information that the complainant sought
the assistance of the JamaMmbu&man. But before observing how this case
was resolved, it would seem‘ that\ it presents some interesting questions which are
worthy of consideration.

To begin with, the question may be raised as to whose action was the
Ombudsman investigating? Clearly, he was not direc'ting his investigation at the
judicial action of ‘the Family Court to order a prison term in default of pfaym‘ent
of the accumulated arrears. The only othe;- official actor icientifiable at the
time of the complaint would seem to be the.Clerk of the Family Court. But

what action did that Clerk take in the exercise of the administrative functions of

the Ministry of Justice? Was it the refusal to issue the process requested by the

Al
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compainant; or was it the-information offered by the Clerk as to the effect of
the p®son term on the payment of the accumulated arrears? ' T
Whatever the distinet nature of the action, presumat;ly, it was on the .,
basis of the Clerk's interaction with the complainant or the mere allegation of
injustice that the Jdmaica Ombudsman was able to exercise his jurisdiction to
_investigate the action taken. But what did the facts reveal? Was it a case.of
wrong or-misléadipg information given by the Clerk of the Family Court, or was .
it a failure to issue process for _the_arrears?‘
The facts clearly revealed that the ealleged injustice was not
" sustained, in the words of the Jamaica Act, "as a result of any action taken by an
authority or an officer or member of [an] authority . . . being action taken in the
exercise of the administrative funetions of that authority".59 Put.differently,
there was no diredt linkage between the injustice and an act or inaction of any_
identifiable public official. The cause of the injustice was rooted in the state of
the Jamaiesa law, i.e., the principle or policy embodied in the particular law.
Turning his attention to the grounds \of the complaint, the
Ombudsman stated as follows:
Contending that imprisonment...does not
operate to discharge the defendant from his liability to
pay the sum in respect/of which the warrant to com mit
the father to prison had issued, the complainant
complained to us that injustice had been meted out to
her. . '
With all the learning at our disposal, with all the
industry at our command we began a frenzied effort to
- disprove the time worn adage "the law's an ass". Tono.
. avail! Not all the sagacity we employed, not all the
sweat we oozed, could help us discover one local
statutory enactment on the point. Neither could we
locate one local case in point. We were forced to the
conclusion that the position in Jamaica is as it obtained

in Bngland prior to the enactment there of the 1958
Maintenance Orders Act, that is to say, that where &
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ﬁumti\}e father is imprisoned for non-payment of
amounts due under an Affiliation Order, the arrears in
question are discharged by such imprisonment,60 :

The Ombudsman considered that the la\.n as it stood permitted a

-
*
=

putative fétheg ta "evade forever and a day" the pay'ment of arrears by electing

to serve a prison ternl. It was therefore clear thét the principles embodied in

t .

that law were questionable, since thej operated to frustrate the main objective
of the enactment, i.e., to provide for the maintenance and support of children.

But could the Ombudsman question those principles, or inferentially, the policy

of the Ministry for maintaining such a law on the Statute Book? Could he be met °

by the suggestion that his jurisdiction did not extend to questions‘_of this nature?
The Jamaica scheme has plac;d no such limitation'l oﬁ its
.Ol;nbudsman‘s jurisdietion. Indeed, the scheme empowers the Ombudsman to
recommend "thé.t an engctment, rule or éegtﬂétion which causes or may cause
injustice bé altered".6l These provisions clearly nullify any suggestion that his
jurisdiction does not comprehend fhe questioning of thg prineiples emﬁgdied in,
or the policy underlying, an enactment, rule or regulation that causes an
injustice such as ocecurred in the case under considex;ation.
It is not 'surprising therefore to note that the Omgpdsman
recommended that legisla-éive action be taken to amend and reform the law. ‘It is

'f![.')erhaps appropriate at this stage also to observe that this case, if no other,

Caribbean State. Such an observation also brings to mind the question as to how
many other jnstances of injustice, whether similar or .dissimilar;:: were
experiehced and passed unnoticed by the administrative Stat;e, not only in
Jamaica but elsewhere in the Commonwealth Caribbean, because of‘ the

unavailability of an Ombudsman type institution for the re'dr%s of individual

L

5
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érievmces, or where such an institt_xﬁon was available, because its powers of .
_~ investigation,. eriticism and reporting were perceived .as being restrictive?62
However, this feature in the Jamaica scheme of empowerfng the Ombudsman to
recommend changes in the law is spécifically refl_ecged in the .Barbados.modell,
but not elsewhere in the Commonwealth Caribbean.
The model prescribes that the Ombudsman may prepare for tabling in
each House of Parliament such other reports83 as he or she thinks fit, includiné

(a) a report on the inequitable or unreasonable nature
or operation of any enactment or rule of law; and

- (b} a report on any case where.in his opinion injustice
has been sustained as aforesaid and the injustice
has not. been or will not be remedied or
compensated.64
This formulation, worded as it is to capture the principie embodied in

the Jamaica scheme, would seem to confer on the Barbados Ombudsman a power

even wider in scope than that enjoyed by his or her Jamaican counter

-As ealready noted, in addition to conférring gener
recommendation on the Onibudsmén, theqam'aica f"-ormula also gonfers power to
recommend "that an enactment, rule or regulation which cglises or'may cause
injustice be altered".6S What would be the position therefofe under the Jamaica
scheme if an injustice instead of being caused by "an enactment, rule or
regulation”, had resultedfrom the operation of an unenacted law, i.e., a common
law rule? Would an'atternpt by the Ombudsman to recommend under this

provision an alteration of a common law rule be met by the application of the

expressio unius est exelusio alterius rule of interpretation, i.e., the rule that if a

statute expressly refers to "railway companies", then steamship companies are
excluded?86 Or would the view be taken that the incorporation of the words

"without prejudice to the generality.of the foregoing” into the Jamaica formula

~
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" is intended to preserve the integrity of the general words- in tpe provision from-
the operation of that rule of interpretation? ’

It therefofe seems that if the situation as conceived did arise in
Jamaica, there is the likelihood that the Jamaica’Ombudéman would experience
difficulties i;l determining whether his power contemplates recommendations on
the operation of the cc)nmori law, as distinet from recommendations on the

enacted law. By con_t;;st, ‘the likelihood, of such difficulties éonfronting the

Barbado§ Ombudsman éeems remote in view of the.w_ords used to capture the
Jamaica principle. .

In Eprbados, the term “enactment” comprehends the whole body of
the '-statute law' and its derivatives, i.e., orders, rules and reg_ulations, but
excludes the common law. Therefore by using the words "or rule of law" in the
Barbados formulation, it §Mnd doubt that the Ombudsman should not only
exercise a power simila; to that qt‘mferred‘on—his or her Jarﬁaican counterpart,
" but also that the power should gx»t;er_ld over-the whole spectrum of the Barbadian
law as administered by the depart;nents, rnini.g;tries and other authorities subject
to the jurisdiction of the Ombudsman.

Another feature of the Barbados ad&pfation of the Jamaica prineciple
is that whereas the Jamaica scheme specifically preseribes that the Ombudsman
"may recommend” an alteration of the eﬁactrr}ent, rule c;r regulation giving rise
to the injustice, the Barbados adaptation oﬁ _fhe dtﬁer hand only stipulates that
the "Ombudsman may, from time to"time, %repare for laying before each House

_ of Parliament such other reports.as he may think fit. . . ." .
. Y
What is the significance of this-choige of language? Does’'it mean

that since the Barbados model does not U
’ "
Ombudsman's role is therefore restricted t

=" the term t"recommend”, the

‘calling the attention of Parliament ™
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merely to the root causes of an injustice,.i.e., whether resulting from the
misworkings of enacted law, administrative legislation or from the operation of
some common law rule,' without making any specific recommendations for

remedial action?

-

( .
In other words, should the Barbades Ombudsman adopt the.approach

of his or her Trinided and Tobago counterpart-where in the case of the non-

appearance of the police office'r,’_he .commented on the resulting injustice

~ without making any specific recommendation that might avoid future

occurrences? For example, could the Trinidad and Tobago Ombudsman not have

recommended a change'in' the law that would ensure a restoration of a charge
‘

dismissed in those eirecumstances?

To suggest the adoption of that approach by the Barbados,

Ombudsman would seem, in effect, to place too restrictive an interpretation on
the scope of the power to report ‘on the inequitable or unreasonable nature or
operation of any enactment or rule o-f law. Consequently, it is suggested that
this aspect of the power of reporting under the Barbados scheme may be seen as
one whifh is likely to facilitate the role that the Barbados Ombudsman can play
not only as an agency for monitoriﬁg the—t;peration or implementation of the
laws,57 but also as an agehcy for making law reform recommeﬁdations for the
consideration of the relevant authority.

Therefore, despite the absence of the word "recommend" from the
Barbados adeptation, it would seem more reasonable to interpret the power \_‘ézo
re ‘on the inequitable or unreasonable nature or operation of any enagtmeﬁ'-‘:
or rule of law" as_importiﬁg & power to make recommendations also for the
removal of the causes of the injustice which are identified as being inherent in

the ’operation of the law,

o
L]

£
«
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If this approach were to be adopted, not only would the Jamaica

| B
pr1nc1ple be achieved in Barbados, but ‘some 1mprovement ‘would have beéen made

on that principle by the clear mcorpor:anon of a power of reportmg that extends
to the common law.

L]

Thus, in relation to the quesnon.. "what course of actlon is open to
~ the Ombudsman where thz; investigation reveals that an injustice has been
sustained otﬁerwise then by any ’administrative failings", tﬁe Barbados
Ombudsman wou}d be in & bosition to recommend ’reform's in the prineciple, or
policy, embodied in the law in cases where injustices are sustained without
administrative misconduct.

. \ The foeus so far has been on the extent of the Barbados Oﬁlbudsrnan‘s
powers of reporting where he or’she finds instances of injustice whether arising
out of some administrative failing in a department, ministry or other agency of
government or as a result of an inherent defect in the law administered by any

-

such governmental organisation. .

In each case it was sugggsted that the scheme contemplates that the
Barbados Ombudsman would make suitable recommendations to remedy the
injustice sustained, or for the reform' of the law in appropriate cases. One
further comment should however, be made in connection with the power to
report on any case where the Ombudsman finds that "1n1ust1ce has been sustained

-as aforesaid”, and it has not or will not be remedied or compensated.58

It would seem that the phrase "sustained as aforesaid” points to the

s1tu&tlon where the m]ustxce results from an administrative failing, &s in the |

-Trmxdad case of the non-gppearance of the police officer, that cannot be

—

remedied to. the satisfaction of the: aggmeved person. Under the Barbados

scheme, however, future occurrences could possibly be avoided by reéommending

-
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that the appropriate authority should consider making changes in the law, as the

Jamaica ease under themrubric "{he law's an ass" cleaz;ly illustrates.69

“This power also ‘seems to contemplate ‘a situation where there is the
absence of-any remedy at all to restore the "status qud"._ For example, whei'e an
error by Passport Authorities facilitates-the abduction of a child by ane of- the
parties to a former marriagé.'m . |

In this type of case the Barbados Ombudsman _can only" call

-

Parliament's attention to the injustice that has been sustained and would. not be
remedied even by way of an apology from the 'department,' ministry or other
authority subject to the Ombudsman's jurisdiction. -

These -gévernmental orgenisations, such as ' they are, will be

i

considered in the next chapter.

[——
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’ .. CHAPTER VI

AUTHORITIES SUBJECT TO OMBUDSMAN'S JURISDICTION

| The Barbados model, unlike the Canadian and other Commonwealth
Caribbean models, has fdllowed the New: Zesaland andl United Kingdom examples
in seheduling the government ministries, departments and other authorities that
are subject .to tﬁe Ombudsman's investigatory powers. Thesé government
authorities are set out in the Second‘ScheduIe to the Aect, and will hereinafter be
referred fo as the "scheduled authorites". o

The adoption by the Barbados model of the drafting technique of
scheduling Speéific_:ally to delimit the Ombudsman's jurisdiction over th'e prineipal
organs of the central Government, rather than to define that jurisdiction m
“terms of a generally devised formula is significant.

For example, experience in some of the Canadian provinces indicates
that attempts to define in general terms referencesl to the terms "department
or ageney"” of the government, or -to "‘govemmental organization™ have presented
some difficultfes in determining whether the Ombudsman has jurisdietion to
investigate certain governmental organisatiohs in Canada. _fEhese difficulties
have had to be determined by a declaratory order of the cour.tzﬂ ;{Qde pursusnt to

provisions in the constituent Acts basieally structured as follows:

cee
T e
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-If any question arises as to whether the
Ombudsman has jurisdiction to investigate any case or
class of cases under this Act, he may, if he thinks fit,
"apply to the Supreme Court ... for a declaratory order -
determining the questlon.3

Similar provisions are also embodied in the Barbados scheme.?

-~ However, in the light- of the scheduling technique already noted, it is suggested

ﬂ;at recourse to the Barbados provisions, at least in relation to questions of the
Ombudsman's jurisdiction over any partlcular governmental orgamsatmn would
not be frequent, if at all. To this extent, therefore, it would seem that the
scheduling technique adopted by the Barbados scheme provides a framework
within whieh thé Barbados Ombudsman may operate with greater certainty e;to
the organisations falling within his or her jurisdiction. |
Critieisms

However, during the debate of the Bill in the Barbados House of

Assembly, the efficacy of this drafting device was overshadowed by what was

~ perceived to be significant omissions from the list of scheduled authorities.

Some Mefnbers of Parliament called ;‘or the inclusion of the police,
"para-state” organis'e‘-tions or statutory corporations, the personnel department,
and the law courts, ir'x'?jfso far as they gave rise to questions relating to delays.in
the administration of justice.? .

It was argued by way of criticism that the omissions of these
agencies and matters from-:_ the scheme had the effeei of removing from the
scope of tﬁe_Ombudsman's investigatory powers a wide area of activity where
frietion between the individual citizen and governmental agencies such as the

police and statutory eorporations was inevitable.b
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Before assessing the merits of these cmtxc;sms, it is necessary to
recall those provisions which the scheme employs to bring the principal organs of /
government within the scope of the Ombudsman's powers.

As already noted, the Barbados Ombudsman is empowered on an
allegation of injustice to investigate anything done or omitted by -

any person in the exercise of the administrative

functions of the government ministries, departments

and other authorities specified in the Second Schedule,

not being functions concerned with a matter specified
in the Third Schedule.? |

~ The scheme further provides that the organisetions and matters
"sf)ecified in the Second and Th.ird Sehedules shall be defined in accordance with
eny restrietions or notes therein contained™8 Also embodied in the scheme isa
mechanism empowering the Head of State. to amend by order the Second and
“Third Schedules.9 Clearly, the scheme contemplates that this power will be
‘exercised to add to and/or delete from the exxstmg list of scheduled authorities
as eircumstances arise. For example, where new organisations are added as &
matter of policy, there is & merger of two or more existing organisations, or a
name change oceurs. In such a case, the amending order is subject to the
negative resolution proc¢ess. 10

It is with these mechanisfns in mind that the criticisms of the

omissions and calls for further inclusions may now be considered.

Evaluation of eriticisms

An examination of the Second Schedule will reveal that, except for
the Services Commissions and the Cabinet office, both of which will be
considered at a later stage, the agencies appearing in the list of scheduled

authorities fully represent ‘the existing ministries, departments, divisions and
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offices of - the central Government.ll By the same token, it will- be noticed,

however, that the scheme makes no gttempt to reflect in the Second Schedule’

~any of the existing para-state OI: statutory agencies in Barbados.

‘ For example, such relatively independent agencies as the Central
Bank of Barbados, Mortgege Finance qupany,__lfftional Bank, Development
Bank, Insurance Corporation, and other statutory co:;;&rzfib?is'as the Industrial
Development Corporation, Naﬁonal Housing Corporation, and such other
agencies as .the National Assistancﬁoard and Child Care Bdardl? are not
included. T'o ‘a greater or lesser degree, each of these agencies is éharged with
the nesponsibility of implementing the policies and decisions of the central
Government. | |

1t would ;et;m reasonable therefore to assume that in discharging
their responsibilities, such agencies would necessarily have to interact with the
individugl eitizen and, depending on the extent of that interaction, conflicts
would arise. .

To this extent, therefore, the criticisms against the non-inclusion of
these agencies as a class of governmental organisation would seem justifiable.
Indeed, trie merits of the eriticisms would seem to have been acknowledged by
the Attorney-General who at one stage of the debate responded in these terms:

... I believe thai; the points made by hon. members

have been valuable points, some of substance. 1 regret

that at the moment statutory bodies are not fully -~

brought under the Bill, but we do have a clause which

makes it easy for the Governor-General to add a list of

bodies, and 1 will undertake to take up, that point with

the Ceabinet at the earliest opportunity.

Before noticing the significance of these statements, it is necessary

to observe how the scheme, in adopting the scheduling technique, has

manipulated not only the prineipal agencies of the central Government, but also



—_—

-~93-

the subject areas qdministeréd by those agencies by using the words "‘.' . not
being functions concerned with a matter specified in the Third Schedule™.

. This formulation contains the key ingredients for the exclusion of
specific areas of administrative activity from the investigatory powers of the
Ombudsm;n, although that activity is)performed by a scheduled authority. . These
areas are reflected in the Third Schedule and, as such, will be noted more
particularly at & later stage. Yet, the point must be made that the basis of then-
specifie exclusion would appear initially to be one of deliberate policy.

On the other hand, the basis for the nOh—inclusion of the statutory
agencies seems to be distinguishable in the light _of the Attorney-General's
statements. What these statements seem to be siggesting is thaf., unlike the
matters appearing in the Third Schedule, hereinafter referred to as the "Third
Schedule‘niatters", the non-inclusion of those sgencies was not determined on
the basis 6f any definitive policy. Indeed, other statementsl4 made in response
to the criticisms indieate that prior consultation with the various agenéies in
Barbadog is..contemplated in order to identify thosé that would reeadily be
amenable to the Ombudsman’s jurisdiction. .

There seems to be some merit in th:s approach. It not only allows for
a detailed examination of the extent of the interaction of these sgencies w_ith
the citizen, but it also affords an opporturi-ity for drawing on experiences
elsewhere in the treatment of similar agencies.

For example, the question will undoubtedly arise-as to whether or not
the Central Bank of Barbados ought_: to be subject to the Ombudsman's
jurisdietion. An initisl response to this question could conceivably be that such

an institution should not be brought within the scope of the Ombudsman's powers.
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Justification for taki'ﬁg this position would, perhaps,‘be based on the
contentxon that this institution, unllke any ministry or department of
government, was created w1th some degree of autonomy, and that this autonomy
in 1tse1f- makes the institution unsuitable for mvestxg&tlon by the Ombudsman.

On the other hand, 'it may '.be argued that notwithstanding the
independent"status'of the institution, some of its functions, for example, those
relating to exchange control, are such as to impaect directly on the citizen, and -
that this direct éontact with members of the public provi&es an area of possible
conflict which should not be éxcluded from investigation.

These ‘srguments would rseem to raise further questions.  For
example, should the question of inclusion or exg:lusion, be determined
arbitrarily,19 or on the basis of some kind of objective analysis which would
facilitate & determination of the statutory bodies that ought to be included? '

As to the choice between these altei'natives, it seems reasonable to
suggest that the better strategy would be to choose the second alternatwe.
However, this choice would seem to raise at Ieast one other basie question, i.e.,
what are the factors to be taken into asccount in determining which statutory
bodies should be included or excluded? |

A reasonable answer seems to be that the degree of contact which
any statutory body ’has with ntembers of the public is the most important factor
to be taken into at:count. Clearly, some bodies by the very nature of their
funetions would come more directly into contact witlf memt)ers of the publie than
would others. For example, the Central Bank, in its role as Exchange Control
Authority, and the National Housing Corporation would seem to come more into

contact with members of the public than would the Barbados Broadeasting

Authority and the Caribbean Broadeasting Corporation.



Professor Larry Hill in his-analysis of the complaints made to the
New Zealand Ombudsman agai;nst‘the govérnmental organisations in that country
suggests. that organisations established for the benefit of the citizen under &
welfare system of government may be classified as "client—servin'g‘", "elient-

attending”" and "non-client-oriented™. Professor Hill distinguishes these three

T
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“types of organisations as follows:

()

(b)

(e) -

A significant feature of this classification is that it focuses not only
on central Government departments, but also on other agencies in the

governmental structure.

...client-serving agencies...have as their
mission the . furthering of the publie interest
through -aiding individuals, who are perceived as
objeets of concern in themselves. N

. .. client-attending organizations have as their

primary mission the achievement of some public
goal, but what is distinetive about them is that in
performing this mission they necessarily come
into direct contact with large numbers of
individual ecitizens. Clients tend not to be valued
personally but to be attended to as customers
(Post Office, Railways, Tourist and Publicity) or as '
appellants (Inland Revenue, Justice, Police).

. Often they have become clients involuntarily, and

they may regard themselves as vietims rather
than beneficiaries. In other casss the contact
usuglly may be nonaversive (Labor, Lands and
Survey, Agriculture and Fisheries), but helping

individuals is an incidental by-product of pursuing

a broader public purpose.

. . . non-client-oriented agencies seldom came
into direct contact with the general public. Their
primary mission usually is to produce goods or
services. Often these produects, such as & new
highway or sewerage plan, are not ordinarily
consumed by individual eitizens but by the public
as a whole or some aggregate segment of it. Also
the products may be intermediary ones, such as
statisties or legislation, destined to be consumed
by other government agencies.16

Assuming therefore that.it is relevant to the
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governmental authomtles in- Barbados, it \would seem to provnde some guidance in
determmmg whether to mclude certain statutory bodies among the exlstmg list
of scheduled authorities or to exclude some of the authormes already listed.

In terms of guidance, Profesot Hill's clas&fxcatxon seems to suggest
that because of their functions, "cliént—sérving agencies” and "client-attending
orgaﬁizationé*‘ are more susceptib-Ie to the jurisdietion of an Ombudsman system
than would "non-client-oriented agencies". | -

On the basis of this classification, the positidn of the Barbados
Central Ba.nk may now be more closely examined. . .

As intimated earher, one-of the funct1ons of the Bank is to perform
the role of Bxchange Control Authority. However, it is of 51gn'1f1cance to notice
the source from which it derwes its role functions.

In Barbados, the Minister of Finance is declared to be the Exchange
Control Authority, and is charged with the responsibility- of adr‘ninistering‘the
Exchange Control Act. it therefore follows that since the Ministry of Finance is
a scheduled authority, the administration of exchange control procedures would
logically I;ave come within the Ombudsman's jurisdietion. . However, the

Exchange Control Act further prescribes that:
The Minister may by order delegate the

performance of any of his funetions as Exchange

Control Authority...to the Central Bank of

Barbados . . . .17

It therefore follows that in pe:rforming the role of Exchange Control
Authority, the Bank in effect acts as the agent of the Minister of Finance by

virtue of his statutory power of delegation.

It must, however, be emphasised that the Central Bank agency status

in relation to the Minister of Finance came into existence prior to the
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introduction of the Ombudsman system in Barbados. Nonetheiess, it would seem

that this aspect of the Bank's operations brings the whole question of the Bank's .
f _ susceptibility to the Ombudsman's jurisdietion more shafply into foeus. |
- The mafter now seems to turn on the following éue#tions:
{a) whether the agency status of the Central Bank is sufficient in
" “itself to bring ‘the institution within the scope of the
Ombudsman's investigatory:-powers? and |
(b} whether the perforrnance‘ by the Bank of the functions of

Exchange Control Authority is such as to bring the institution

within the scope of one of Professor Hill's classifieations?
As to the first question, it seems that some guidance may be derived
from an examination of the decision of the Saskatchewan court in Re Board of

Police Commissioners for the City of Saskatoon et al.18

-In this matter, the issue turned essentially on whether the
Saskatchewan Ombudsman was empéwered to investigate the activities of the
Saskatoon Bdard, a munieipality in Saskatchewan. To put the matter in proper

perspective, -it is necessary to recall the followihg facts as summarised by

Halvorsen,d.:

' One . Raymond Quarg complained to . the
o Saskatchewan Police Commission ("The Saskatchewan
: Commission™) that the Saskatoon Police Department
: ' had not provided medical attention to him while he was
| -+ 7 inearcerated.

The Saskatchewan Commission referred the

complaint to the applicant, the Board of the Police

: _ Commissioners for the City of- Saskatoon ("The
\ . Saskatoon Board"), for investigation. ‘

An investigation was conducted and a report
provided to the Saskatchewan Commission.



&

-

_%'_

Qt.;arg, being dissat?s'fied Qith the manner in

whiech the Saskatchewan Commission handled the

matter, lodged & complaint with the Ombudsman.19 ‘

The Ombudsman being "unable ' to .conclude whether or not an
adequate investigation of Raymond Quarg's complaint to the Saskatchewan
Police Commission had been eonducted™0 decided to investigate certain
personnel of .the Saskatoon Board whichl.had conducted the investigation on
behalf of the Saskatchewan Commission. It‘ was, however, contended that tﬁe
Ombudsrﬁan had no jurisdiction tb inquire into the functioning of the Saskatoon
Board. |

The Ofnbudsmgn, on the other hand, pointed out that he had no
intenﬁ'on to investigate the merits of the complaint against the Policé
Department. Rather, what h;a proposed to investigate was the manner in which
the inquiry was conducted by the Saskatoon Board. This argument was accepted
by the court on the basis of a provisiorg in the Saskatchewan Ombudsman Act
brescribing, in part, that:.

Nothing in this Aet authorizes the Ombudsman to
investigate: :

&) any decision...of any...agency of the

government ... in relation to any matter arising
betwczatlan the...ageney...and...a municipality

It was also conceded that the Saskatchewan Commission was an
"agency of the government”, and therefore came within the scope of the

Ombudsmant's investigatory powers.22

In accepting the argument that the Ombudsman did not propose to

__-investigate the decision of the Saskatoon Board, the court drew a distinetion23’

between investigating "the Saskatchewan Commission to assess the methods

which it used in carrying out its inquiry", and an investigation into "any matter

Y PP
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arising between" the Commission, as an .agency of government, and a
-munieipality, such as the Saskatoon Board, which was specific,aﬁy exciuded from
the Ombudsman's jurisdiction. - ‘

Interestingly enough, the specific exelusion of .9; municipality such as

the Saskatoon Board from the Ombudsman's jurisdiction was not perceived as the
end of the matter. It wa:s contended on behalf of the'O‘mbudsman that since the
Saskatchewan Commission had delegated to the Saskatoon Board the funetion of
inquiring into Quarg's éomplaint, the Bc.;ar;i f)ce:came an agent of the Commission,
and as such, was suceptible to the Ombudsman's jurisdiction.24 '
i Referring to the relevant provisions of the Saskatchewan Police Act,
1974, and related regulatibns, the court fm.md_, that the legislation conferred a |
powef of delegation on the Commission, and that the Commission often requested
a local police board, such as the Saskatoon .Board, to conduct the initial
investigation of a complaint on its behalf.2%

In seeking a resolution of the diffiéulty, the court not only drew on
these facto::s, but also on what was perceived to be the essential purpose of the
Saskatchewan Legislaturé f§r introdueing the Ombudsman Act. The court took
the view tr;at the intention was "to bring before the Legislature, Minister or
other responsible party, all injustices that the Ombudsma-n was authorized to
investigate",26 and thaE that intention could be frustrated "by placing a
restrictive interpretation on those sections of the statute where no restrictions
[werel specifically mentioned".27 The court coneluded as follows:

b=1

Considering together the fact that the Legislature
has authorized the Ombudsman in the Ombudsman Act,
to investigate decisions of the Saskatoon Commission
(sic), and the fact that the Legislature in the Police
Act, 1974 and Regulations thereunder, has chosen to
permit the Saskatchewan Commission to delegate-

certain of its powers and funetions, I am compelled to * -
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conclude “that it was never the .intention of the
Legislature to prevent the Ombudsman from
investigating a persona designata such as the Saskatoon
Board in relation to the execution of those delegated
" powers and functions. The purpose of the Ombudsman
Act cannot be ‘frustrated by an "agency of . the
government” delegating its responsibility to a body
which, in ordinary circumstances, is beyond the
_ investigatory scope of the Ombudsman.28

It is significant to notice two factors which seem to dominate the

court's mind in arriving at this conelusion. One, that the legislative purpose of

_ the Act was to focus on "all injustices that the Ombudsman was authorized to

investigate®, and the other, that the exercise by an "agency of the government"

~ of its power of delegating its functions to some other body not normally within

the scope of the Ombudsman's jurisdiction should not be allowed to frustrate that
purpose. A

It is clear therefore that the Saskatoon Board's position as a m
designata or agent of the Saskatchewan Commission greatly influenced the
court's conclusion. . -

Since it may be said that the relationship that e;cisted between the
Saskatehewan Commission and the Saskatoon Board is parallel to the relationship
that exists between the Minister of Finance and the Central Bank in Barbados,
would it be reasonable to suggest that the line of thought exhibited by the
Saskatchewan court ean be applied to the position of the.Central Bank so as to
answer the question whether the agency status of that institution is in itself
sufficient to bring the 'institution, or at least those funetions whieh it performs
as the delegate of the Minister of Finance, within the Ombudsman's powers?

In this connection, it nzust be emphasised that nowhere in this aspect
of the Barbados scheme is there any reference, as in the Saskatchewan Act, and

in Aects elsewhere, to any such formulation as "agency of the government”,

RN
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"department or agency”, "on behalf of a government department or other
authority", or-some similar form of words that would import the agency concept.

Since no such formulation appears in the Barbados mod_el, lit seems
reasonable ‘to suggest that the importa.tion of the agency con-cept into the
scheme as an aid to define the Ombudsman's jurisdicti_on was not intended.
Therefore, any attempt to rely on the agency status of the Central Ban}.< to

w7 videtermine its susceptibility to the Ombudsman's jurisdiction according to the

. =
-

) reasoning of the Saskatchewan court” would fail.
This result would seem to-be eminently cor_téis;;ent with the logic of
the ‘B_arbados scheme in the light of it.s‘?adoption of the schedulir_lg technique,
_without more, to delimit the Ombudsman's jurisdietion. .

However, although it has been suggested that this technique provides

a framework within which the Barbados Ombudsrﬁrén may operate with greater

L
>

certainty as to the authorities falling within the scope of his or her investigatory
powers, the restrictive nature of the drafting device in this context must at once”
be acknowledged. Clearly, it could reasonably be argued that the specific
mention of certain authorities in the schedule was intended to signify the
exclusion of all others.

It would seem therefore that if the Be_arbados secheme had employed a
form of words that would admit of the agency concept to define the
Ombt;dsrr}an's jurisdiciion whiie listing the primary objeéts of that jurisdietion in
a schedu.le, the combined effect of these two drafting technigues could
conceivably'.be such as to produce unexpected results, rather than the degree of
certainty intended. ‘-

Interestingly enough, the United Kingdom precedent provides & focus

on the possible unexpected results that may arise from a combination of these
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two d;agfting techniques. Like the Barbados scheme, that precedent specifies in

a schedule the government departments and other aixthorities. that may be

?

investigated by the Parliamentary Commissioner.

Unlike the Barbados scheme, however, it speaks in terms of "action

taken by or on behalf of & governmeni department or other authority"29 listed in

the schedule.

On the basis of earlier observations, it is suggested th_at these terms

would admit of the agency concept, and that, given the Saskatoon Board's

Y .
situation, bodies not specifically mentioned in the sehedule could conceivably be

mlade amenable to the Parliamentafy Commissioner's jurisdiciion. Indeed, the -

position of _the Bank of England, an institution analogous to the Barbados Central
Bank, is a case in point. |

Gregory and Hl-xtchesson, in their review of the United Kingdom
scheme, have stated as follows:

...one authority not listed in Schedule 2 which has
several times been investigated by the Commissioner in
the capacity of agent for & government department is
the Bank of England acting on-behalf of the Treasury.

On occasions, when complainants (or their
Members) have argued that authorities not included in
Schedule 2 nevertheless act as the agents or officers of

government departments, the object, patently enough, .

has been to draw the Commissioner into areas from
which the authors of the scheme clearly intended to
exclude him. The position of magistrates is a case in
point. It was suggested to the first Commissioner that
because they are eppointed by the Lord Chanecellor,
during the exercise of at least some of their functions,
magistrates are therefore acting as agents or officers.
And since the Lord Chancellor's Department is subject
to investigation (it was argued) the®Commissioner is
entitled to inquire into complaints against
magistrates.3
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. Althoﬁgh, these statements do not allude to the situation which gave
rise to these arguments, they nonetheless clearly support. the suggestion that
‘where dt;affing or legislative mechanisms, such as the ones jointly employed by
the United K_ingdc;m scheme, but partially adopted by the Barbados secheme, are
not skilfully .utilised, they not only give rise to surprising arguments, but at times )
can. 'prodﬁcgd unexpectéd results. \

. As to the seéond question, it seems clea'r that thé prohibitive and
réstrictive nature of | Exchange Control procedures is such as to bring the
administering agency directly into contact with members of the public. Since
the primary role of the administrative ageney in this area of fihancial activity is
. .to regulate monetary dealings within the country, the members of tﬁe public: can
be perceived as "vietims rather than beneficiaries™ of this regulatory procedure.
Consequently, it would seem that this ga.sp»ec‘fcn of the Bgnk's_ope’ratiors provides
the basis on which Professor Hill's cla§sification may be applied. It is therefore
suggested that under this ciaséification, the Central Bank of Barbados would be

characterised as a "client-attending-organization”.

Conelusions
~oncblons

What are the conclusions therefore that may be drawn from this
analysis? These appear to be as follows:

Firstly, that the scheme does not admit of the agency

concept. Therefore, any statutory body which aets as

an agent of any of the scheduled authorities cannot on

. that basis alone be subjected to an investigation by the

Ombudsman. A prime examplar is the Barbados Central

Bank. i
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Sécon&ly,_ that a rule of thumb" basis shéuld not be

-adopied in \determining which organisa_tions are most

likely to come into direct contact witﬁ members of the °

public, but that some classification based on their

functions should be the determining factor. - Professor

Hill's classification would seem to offer significant

guidance in this area.

Thirdly, that since the purpose of the Ombudsman

conecept is to identify and report on il'{justices, those

organisations which are most likely to come into direct

contact with memﬁers of the public ought to be brought .

within the scope of the Ombudsman's powers.

Finally, these conclusior;s seem to suggest that the selection of the
statufory bodies most suitable to the Ombudsman's jurisdiction involves much
administrative detail, and that the decisi.on to undertake that exercise after the
passing of the Act was taken advisedly. |

The subject-matters excluded from the Ombudsman’s jurisdietion will

be examined to some extent in the following chapter.

1. For references to "department or ageney", see Ombudsman Act, (New
Brunswick, seetion 1), (Alberta, section 2(a) and (b), and to "governmental
organization” see Ontario Ombudsman Aet, section 1(a).

2. 'For example, see Re Alberta Ombudsmen Act, [19701 10 D.L.R. (3d), p. 473
Re Ombudsman of Ontario et al., [1979] 95 D.L.R. (3d), p- 716; Re Board of

- Police Commissioners for the City of Saskatoon et al., [1979 I 95 D.L.R.
(36), p- 4?3. :
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For example, see section-"i2(2) of the OmbudsﬁlanAct, 1967 (Alberta). -
Section 5(8) of the Act. - |

B.H.A. Deb. (Nov. 4,.1980), pp- 4496, 4498-99, 4500, 4512-13, 4516-17.
Section 5(2) of the Act.
Section 5(3) of the A_‘ct.

Ibid., section 5(4).

For details, see the Index extracted from the Barbados Public Service Staff
List, revised to 31st December, 1980, and reproduced in Appendix A. )

This enumeration is not exhaustive; for further deiaiis see Appendix A.
B.H.A. Deb. (Nov. 4, 1980), p.-4505.

At another stage the Attorney-Genersal stated, "... the point raised by the
Hon. Member means that I would have to consult with the various Statutory
Bodies and examine more carefully, to see which ones ought, or ought not
at this present stage, to come under the functioning of the

'Ombudsman . . . and we will be consulting with the Statutory Boards about

their various areas to see which...could come to the Ombudsman.”
B.H.A. Deb. (Nov. 11, 1980}, p. 4533.

At the First International Ombudsman Conference, in Alberta, Sir Guy
Powles who was then the Chief Ombudsman for New Zealand stated that
. .. the initial decision as to what state organizations were to be included
within the Ombudsman's jurisdiction in New Zealand and what were to be
left out was made by the Attorney-General at the time on what [the’
Attorney-General] frankly admitted was a rule of thumb basis. The result
[was ] that some institutions which might have been included were left out
and others which might have been left out were put in." See Report of
Proceedings, Sept., 1976, p. 15.

The Model Ombudsman: Institutionalizing New Zealand's Demoeratic

Experiment (Princeton, New Jersey, Princeton University Press, 1976) at
p. 90. See generally, diseussion at pp. 87-93.

Barbados Exchange Control Aect, section 3(2), Cap. 71 of the Laws of
Barbados.

(19797 95 D.L.R. (3d), pp. 473-80.

Ibid., at p. 474.



20.
21.
22.
23.
o4
25.
26.

27.

28. "

29.

30.

- m'sﬁ..
Ibid,
Section 15(1) of the 6mbudsman Act (bféskatqheivan).
[}9791 95 D.L.R. (3d), p. 477. ~
Ibid., at pp. 476-77.
Did., at p. 477. » T
Ibid., at p. 478.
Ibid,, at p. 479.
Ibid.
Ibid.
Section 5(1) of the United Kingdom Act..

The Parliamentary Ombudsman, p. 188.

by
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CHAPTER VI

MA.’I‘TERS EXCLUDED FROM JURISDICTION

As already noted, ' the Barbados scheme provides for specific
exelusions from the Ombudsman's investigatory powers. These exclusions occupy
a field of government activity v.:hich the cor_wentioﬁal wisdom of earlier models!
has considered it fit to remove from the reach of the Ombudsman's jurisdiction.

Since the decision to remove similar areas of activity in Barbados

from the Ombudsman’s reach must therefore be seen as one based on definitive

poliey, it is not intended to question the wisdom of the Barbados scheme in
adopting the practice established by those models. |

To complete the analysis of the Ombudsman's powe:;s; or lack of
powers, however, in this area of the scheme, it would, perhaps, be useful to offer
some brief comments on certain aspecté of these execlusions in the light of
observations made duriﬁg the debate of the Bill and on a few other matters that
seem significant en;)ugh to warrant some comment.

During the debate, the police, personnel department, law courts and

- commereial contracts were referred to specifically as being matters which ought

not to have been excluded from the Ombudsman’s jurisdietion.2
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It should be observed, however, that except for personnel matters, all
these areas of gover,nment actwlty being spec1f1cally mentloned in the Third
Schedule would come within the general descr:ptmn of the term "scheduled ‘
matters"devxsed earher for ease of reference.

Personnel matters, on the other hand, in so far as they relate to the
functxomng of the Services Commxsszons are not ment1oned in the 'I‘hxrd

.‘Schedule, and may therefore be said to have been sﬂently or impliedly excluded_
from the scheme. With A"this distinetion in mind, all these matters wiﬂ

nonetheless be  considered in the general way in which they were made the

' subject of the debate.

T

The Police Department -~ - °

The Pelice, as a department of government, are listed among the
seheduled suthorities. Therefore, the suggestion3 that the Police are excluded
from investigation by the Ombudsman must necessarily be interpreted as being
directed to that srea of police activity in respect of which the scheme preseribes
as follows:

Action taken by or with the authority of the

Attorney Genergl or any other Minister of the Crown,

the Director of Public Prosecutions or Commissioner of

Police for the purposes of investigating crime or-

proteeting the security of Barbados, including aetion

taken with respect to passports.4

To begin with, it should be mentioned that although there is an
obvious attempt to structure this clause in the light of the constitutional position
in Barbados as it relates to the authorities involved in police getivities,d its
provisions are similar to those appearing in the United Kingdom model.6

P

Nonetheless, the basie thrust of this clause is aimed at the 1nvest1gatxon of crime
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and matters relating to the security of the State. Admittedly, these matters
constitute sensitive aréas of activity in the total administration of any State

and, as such, would seem to demand soecial treatment by countries whose

_constitutional pattern as it relates to these activities has crystallised before the

introduction of tﬁe Ombudsman system.

In Barbados, indications are that the investigation of erime and the
exercise of any discretion resulting from such investigation are matters over

wl'uch the Commissioner of Pohce has absolute authority.” The scheme would

therefore seem to have acknowledged the perceived constltutlona.l position of

the Commissioner of Police es the central authority for investigating crime ‘and
for dealing with related matters.

Recognition of this position seems therefore to be the rationale

‘behind the bifurcation of policeactivit'ies into those that would readily come

under the general classification of administrative functions of the police -
department, and those that relate essentially to the investiéatory functions of--
the department. Thus, the sensitive area of police activities alone is removed
from the purview of the Ombudsman by the device of the Third Schedule;
whereas action takeo in the exercise of the administrative functions of the
department such as, issuing driving licences or other licences, certificates of
character and like me‘tters, would be within the Ombudsman's jurisdietion.

This manipulation seems desirable, if a conflict ‘between these two
investigating institutions is to be avoided.

Sir Guy Powles, while addressing the First International Ombudsman

- ~— .

Conference in Alberta, made certain remarks which seem to have a significant

bearing on the desirability of insulating the Ombudsman's jurisdiction, wherever

»~
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possible, from clashes with that enjoyed By othe functionaries. In his address
. ; » . :
Sir Guy stated that ‘ \

...the institution of Ombudsmean is not operating
solely or indeed substantially in a vacuum. At least in
the English-speaking countries, the Ombudsman was
introduced at & .very late stage in the development -of
the constitutional framework of the countries
concerned, so that in considering its appropriate
" jurisdietion, one has also to consider.the jurisdietion of
‘other bodies both actusl and potential which miight
themselves be charged with performing functions which
either directly conflict with those of an Ombudsman or
are very similar to those of an Ombudsman. Direct
confliet is obviously ~detrimental :fo- the proper
functioning of constitutional institutions, and so also is
too close a degree of similarity since that leads togn .-

overlapping of functions, and ultimately to institutional

rivalry and confliet, and public’ confusion and

dissatisfaction.® S .

To the extent therefore that suitable mechanisms are desirable for
deﬁling with possible complaints against action taken by the Police Force in the
dischat;ge of its functions of pi"eventing and investigating erime, it seems that
the better optiém would be to see whe:ther any such mechanisms could bé
incorporated into the existing c'ompléint procedures.9

Apz;rt from this area o'f police activity, experience in the Caribbean
points to other greas in which the Ombudsman performs an effective role, For
éxample, in Trinidad and Tobago, the area of exclusion is similar to that.of
Barbados, except that it does not extend to "action taken with respect to
passports“.lﬂ Yet, thg O'mbudsm:;.n ha:s; been able to interpret his functibns in
such a way as to enable him to investigate a complaint against the Police that

had to do with the investigation of a crime. Indeed, the Ombudsman considered

A

the complaint to be based on "police inaction®.

- The complaint to the Ombudsman resulted from the refusel of the

Police to take action on an allegation made by the complainant against a ‘man

T T e e ——— s

[ _.‘r._.i_w____
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with whom she had once had & husband and wife relationship. The gravamen of °
the cdmplain;-f% that he had asaulted; Her, stolen her money, clothes and

On. invesfiga;ion, the Ombudsman found tha‘t the Police considered
the fééts insufficient to secure a conviqtion énd, in‘ his viev;v, “&;uite rightly did
no; proceed". Tl;e Police, howéver, advised the complainant to see the Clerk of
Peé.ce.

What was a matter of some concern to the Ombudsman, however, was

-

* the fact that "the Police: were unable to trace & medieal report at the General

Hospital of a eitizen who had been assaulted by another™. In commenting on the
action of the l?olice in this matter, the Ombudsman.added, A
Further, not even a lawful‘husband has any right .

to assault his wife. The Police are there to proteet -

citizens. The Clerk of the Peace has as one of his -

functions advising persons who wish to make a

complaint in the Magistrate's Court. The complainant

sought protection of the Police and it seems strange

that in the partieular circumstances of this matter she

should have beer referred to the Clerk of the Peace.ll

Another case reported on by the Trinidad and Tobago Ombudsman
relates to the non-compliance by the Police with a Cour? Order.12

The complaint against the Police .was that a motor car which was
seized by the Police as ah exhibit in & matter had not beed restored to the
complainant following the dismissal of the matter, a subsequent Court Order for
its return, and several requests made to the Police. Following an investigation

by the Ombudsman which resulted in correspondence with the Commissioner of

" Police, Minister for Legal Affairs and 9‘1\8 Direetor of Public Prosecutions, the

car was returned to the complainant.
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Althotzgh these cases provide practical illustrations of instances
where the Ombudsman may -legitimately‘intervene in police activities, it does
not seem unreasonable to suggest that the distinguishing line of demarcation

between police functions that are primarily administrative in nature on the one

hand, and those that are investigatory on the ather,’ will not be readily
y R 7 .

dlscermble m every case. It is, perhaps, in such cases that the Barbados:

Ombudsman may find.that the facility provided by the scherne for seeking a

declaratory order of the Court &s to the extent of his or her Jumsd_lction under

the scheme will have its greatest utility.

N

Personnel matters

’ _ The question relating to the omission of persormel matters from' the
scheme would seem from the tenor of the debate to have been limited to the
employer—employee relationship in the Public Serviee. For 'example, references
were made to public servantis as bemg a,e’ategory of person who wouid wish to
complain to the Ombudsman.13 That this was the limited sense in which the
reference to persormel matters was perceived is indeed reflected in the responses

made by the Attorney—General.

The Mmister explained that there was adequa'te machmery available

to the publie servant for the ventilation of any gnevances resultmg from .

personnel relations. The_ machinery for review, he pointed out, derived from the

Constitution and other related regulations; and he further explained that there

7 :
was an appeal procedure in diseiplinary matters to the Governor-General's Privy

Couneil. 14

In addition to these constitutional mechanisms, the_ Minister argued

that there were unions in Barbados sufficiently equipped to protect the interests
D .
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of ‘government::employees as a whole. It was therefo;e in t'he'light of these
alternative channels for the ventilation of grievances that personnel matters * -
were excluded from the scheme. .

It is of interest, perhaps, to note that whereas the Barbadés scheme
is silent on the whole question of personﬁel administration as.it relates to the
functions of the Services Commissions, other Caribbean models have sought to &
greater or léser extent to bring this area of activity within the scope-=ef-the
Ombudsmarn's powers.-

An examination of some of these models reveals that although this
area of activity has been treated differently by each individual scheme, the

achievement of similar objectives would seem to be the intentioh.

The Jamaica model, for example, empowers the Ombudsman to

conduct an investigation into anv reports made to a Service Commission in~
respect of "the appointment, removal, promotion, discip_linary control.-or other
personnel matters. . . .13 In conducting any such investigation, the Ombudsman
is, however, debarred from investigating "any decision or action of a Service
Commission relating to the appointment, removal and discipiinary control of any
person”. This area of activity is specifiéally excluded from the Jamaiea scheme
by the use of a Schedule. 16

The Jamaica effect is unequivocal. Certain aspects of personnel
administration as they relate to the functions of & Service Commission in
Jamaica are susceptible to the Ombudsman's jurisdietion. This would a;;pear to
be the position also in ’i‘rinidad and Tobago, Dominica and St. Luecia, except that
the exclusiopary formula appearing in those models seems to be wider in
seope.17 Another notable variation in those models is that, unlike Jamaica, no

specific reference is made to the Service Commissions.
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Since the Constitutions of these States, like that of Barbados,
contempla:c'e that the functions of a Service Commiss'ion 1:nay not be inquired into
in any court,l8 the purpose of the mampulatxons in this area of personnel
admmxstratxon is seen as an attempt by the Jamaica and other Carlbbean models
to maintain a delicate "yalance between the constitutional posmons of their
respective Services Corﬁmissions and the jurisdietional powers of the
Ombudsman.

Perhaps, it could be said in favour of the Barbados ap_proaéh&.‘tpat by
not attempting to preseribe for personnel matters, the scheme avoids the strains
and stresses that are likely to be experienced by an Ombudsman in magintaining
the balance of jurisdietion intended. For example, as in the case of the Police
Departiment, he or she would have to be reaeonably caut'ious not to be drawn into
an investigation that might result in a elash of jurisdictions.

However, in the process of this manoeuvre, the omission of a
poten:cial area of complaint seems to have escaped the attention not only of the
Barbados scheme, but also that of Members of Parliament.

. As glready suggested, the debate on this aspeet of the Bill was
focused on the employer-employee relationship in the Public Service. In
addition, it was noted that explanations for the omission of personnel matters
from the scheme were also based on this premise. But no concerns were
expressed as to the lack of provisions to facilita;ce those persons who were in the
category of prospective employees of the Government. Put differently, should
. the Barbados scheme not have provided for the person who, for example, files an
application with the Chief Personnel Officer for entrance into the Public Service
and for the situation where there is unreasonable delay in receiving a reply to

that application, if at all?
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" : Is this not an area which ought to have came within the reach of.the
Barbadqs Ombudsman? If would appear to be, since ;;he reasoning for the
" exclusion of personnel matters as a whole seems to be limited to an employer-
employee relationsﬁip and, as such, would have no applicatioh to suc.h individuals
in search of job opportupities in the Government Service.
® ‘To this extent, therefore, there would seem to be & need to devise
some formula whereby this category of person could be fitted into the scheme
while preserving the constitutional integrity of the Barbados Sérvices
Commissons. - ' |
Some consideration could, perhaps, be given therefore to scheduling
the Chief Personnel Division, as distinet from the Services Commissions, in the
same way that the Establishment Division is listed. This latter division by the
very nature of its functioqs, ie., establishing public offices,.determining; the
ferms and conditions of service, and dealin'g with rglated matters, would seem to
come less into direct contacet with the ordinary members of the public th&l:l

would the Personnel Division that discharges the day-to-day reeruitment

funetions of the Services Commissions in Barbados.

Matters relating to court proceedings -

The exclusion of matters relating to the commencement or conduct
of proceedings before the law courts provoker.’; some debate. It was éuggested
that delays were experienced- in having matters brought before and settled by the
courlts,-and that this area ought not t6 have been removed from investigation by.
the Barbados Ombudsman.1® There was no attempt, however, to suggest that

the Judiciary, as such, should be brought within the Ombudsman's jurisdietion.



-116 - -

Admitting that in all Commonwealth countries, there were various

. reasons for delays in the courts,20 the Attorney-General recalled that at a

éonference_ in Jamaica in 1950, ‘éhe problem of delays in the administration of
justicé was considered. At that éonference, the participants includéd members
of the “Judic.iary in the Commonwesalth 'Caribbean States and the United
Kingdom. Giving some indication as to the outcome of their delibératiqns',l the

Minister stated that "Bailiados' record was the most outstanding, both on the

civil side and the eriminal side, in relation to the sgﬁeed at which matters were

" adjudicated fully in the courts. .. ™2l in the Commonwealth Caribbean and the

United Kingdom. He suggested that more often than not certain delays in

Barbados were caused not by the courts, but by applications for adjournments at

the instance of the counsel concerned.22”

‘The Minister then explained the reasons for the exclusion of the

"eourts from the serutiny of the Ombudsman by alluding to the constitutional

position of | the Judiciary in Barbados, and to the principle of excluding the
Judiciary adopted by other countries, including some in Scandinavia.23
| This referende to Scandinavia was undoubtedly intended to recall the
fact that, aithough the practice of subjecting the law courts to the supervision of
the Ombudsman had its origin in Sweden, and was followed by Finland, other
Seandinavian countries, notably Denmark and Norway, had departed from that
practice.24 ™
| In terms of delﬁys arising out of the administration of the courts,
however, the Attorney-General indicated that if any case of an “inordinate
delay" were brought to his attention, he would be prepared to refer the matter to

v

the Judiciary for attention.23
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The i&sue. whether or not an Ombudsman should be empowered to
investigate the administrative functions 6f the courts is clearly one that does not
admit of a resolution which is readily acceptable to divergent points of view. At
least, this appears to be thf: case generally in common law countri_es that adhere
to the notion of judieial indépendence.zs

There would also seem to be inherent diffidfilties in deterrﬁining what
would properly constitute administrative functions, on the one hand, and judieial
functions'on the other. In terms of delays, for example, how would a delay in the
preparationbf_a'court list, the assign.ment of cases for 'hearing,' the hearing of
cases, or a delay’ in tt;e preparation and delivery of written judgments be
elassified?

These would appear to be some of the questions -fhat would have to be
addressed before a suitable formula could be devised for the purpo;se.

Assuming, however, that a reasonable -classification could be
determined, would an attempt to devise a suitable formule empowering thé
Ombudsman to investigate the administrative functions of the court not in itself
arouse suspicions in the minds of some segments of the community? For
example, would a suggestion that the intention was to interfere with or to erode
the independence of the Judiciary not conceivably prove more attractivé to
certain segrnents: of the community, than a suggestion that the intention was to
provide a2 mechanism to relieve p‘erceived injustices in terms of delays in the
administration of jﬁstice?

The Barbados scheme, thereforé, like many of its antecedents, has
not attempted to bring this area of activity directly within the reach of the

Ombudsman's jurisdiction.
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tht are the implica;éions therefofe to be qrawn‘from this analysis?
They would seem to point to the conclusion that the pfoblem which appears fo
exist in the administration of the court system is a continuing one. Interestingly
enough, this view would seem to be‘reflected in the assertion tﬁat .“. . . the
precedents in other countries, including goir;g back to some of the Scandinavian
countries, have shoﬁn that it-is better to have to put up with some of the

difficulties that arise in the administration of justice than to have an

Ombudsman or anyone investigating judicial conduct™.27  Nonetheless, it is.

suggested that recent developments in Barbados would seem to offer the

possibility of an early resolution of this pfoblem.

The Office of Court Administrator.

The recently enacted Suprerhe Court of Judicature Aet makes
provision for the establishment in Barbados of a new office of Court
Administrator. The Act declares that

The Court Administrator is an officer of the
. Supreme Court and is responsible under the general

supervision of the Registrar for the administration and

organisation of the business of the Supreme Court, the

magistrates’ courts and the several departments of the

Registration Office.28 '

Another innovative feature of this-Act in terms of the adminstration
of ‘the courts is that it also establishes a Judicial Council. Quite apart from
having a general responsibility for the _administration of the courts, this body has
as one of its specific functions the formulation of policy relating to all matters
affecting the performance of the courts.2?

The composition of the Couneil will include, among other, the Judges,

a Magistrate, some members of the Barbados Bar Association, and "two persons

e e m =
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appointed by the Governor-General from among persons who in his opinion are
. capable of representing the interest .'of the cdmmunit»y“.30 Cle;rly the
incorporation of these latter persons is intended to provide for the independent
representation of the publie interest. ) .

The Counc':ii is required to for-ward an annual report on all matters
relatir{g to the administration of justice tor the Attorney-General for tabling in
Parliament; and the report is to refleét the "progress made and any problems

anticipated” in the administration of justice.31 -

A few observations on certain characteristies of these provisions are

necessary. For example, the Act speaks of "the administration and organisation

of the business" of the courts and its.related departments, and assigns this

responsibility to the Court Administratof acting under the general supervision of
the Registrar whose Registration Department 1s listed among the scheduled
authorities. >

From the use of the emphasised words, it would seem to be the clear
intention of the Act that the Court Adminiétrator, except for aeting under the
general supervision of the Registrar, is | r-esponsible simpliciter for that
administrative component of the business of the courts which is necessarily
associated with the administration of justice. Consequently, the duties that are
allocated to this officer will uhdoubtedly give some definition to what can safely
be sqid to constitute, in the broadest sense, the "administrative funections” of the
courts.

For example, alloeation to the Court Administrator of the funetions
of fixing the dates and the assignment of cases for hearing by the courts would
put beyond doubt (if -a doubt on the classificatio;I of these matters could

—_

reasongbly be maintained at all) that these matters are considered not to be
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properly within the n?tion of judicial functions. Indeed, there is some suggestion
that there are .at presént some such rﬂattem that do engége more judicial
attention than is considered desirable.

The Right Honourable Sir William Douglas, Chief Justice of Barbados,

in his address to the 1980 Meeting of Commonwealth Law Ministers held in

-

Barbados, directed some remarks to the problem facing the ecourts in the present

upsurge of litigation. Suggesting possible manoeuvres to combat the problem, Sir

William stated as follows: ' .

1 do not believe that increasing the number of
judges proportionately to the increase in the volume of
litigation affords any answer to the problem.... I
think the answer is to relieve the Judges of those
matters in which judicial expertise is not absolutely
nezessary, and to widen the area -in which their
expertise can be effectively applied by providing for
support services in the form of full-time or part-time
commissioners, research personnel and experienced
administrative officers.

Judieial time could be better utilised, too, by the

intelligent use of mechanical devices, including

computers, to schedule and assign cdses for hegring and

to maintain proper records of pénding and completed

litigation.32

The judicial attitude reflected in those statements should not only be
acknowledged, but would seem to merit adoption.

It is therefore suggested that the office of Court Administrator
should be utilised for the allocation of those matters that are not strictly judicial
in nature. The implications of this suggestion are, perhaps, clear. Not only
would such an approach remove matters which are inappropﬂriate for judicial

™~
attention, but woulc/l also serve to bring those matters effectively within the
> .

reach of the Ombudsman since the office of Court Administrator is an integral

part of the Registration Department.
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As regards those aspects in the administration of justice which are
undoubtedly judi;:'lal in nature, it would seem that the Judicial Council is
admirably suited, because of the very nature of its compositon and statuto;-y
responsibility, to deal with whatever the perceived difficulties are in this area.

From the tenor of the debate, these difficulties seem to relate not to

the quality of any judicial decision;' but rather to delays in rendering the decision

" itself. Consequently, the problem would seerr{ to be one of a procedural nature,

and to that extent, would, it is suggested, come within the competence of the
J udicial Couneil.”

As already noted, the iudicial Council is mandated to "formulate
policy in relation to all matters affecting the performance of the courts™. 33’
Surely, it would be within the scope of this mandate if the Council were to
examine the question whether or not there is indeed a need to establish
machinery for investigating complaints based on procedural difficulties in the
administration of justice_. |

If any such investigation were undertakén, the results could, perhaps,
be reflected in one of the Couneil's reports to Parliament and thereby form the
basi;:; on which a suitable policy may be formulated with respect to this area of
activity.

With ‘these possible approaches in mind, the difficulties contemplated
in establishing mechanisms to enhance the administrative efficiency of the court
system would seem not to be as insurmountable as appeared at first sight.
Indeed, these ‘approaches would seem to argue that suitable provisions can be
made so as to enable the Barbados Ombud-sman to play an effective role, like

other Caribbean Ombudsmen,34 in the administration of justice.
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Commercial transactions

The commercial activity of the Government has been expressly
excluded from the Ombudsman's jurisdiction in these terms:

Action taken in matters relating to contractual or
other commercial transactions, being transactions of a
department of government not being transactions
relating to
(a) the acquisition of land- compulsorily or in
eirecumstances in which it could be acquired
compulsorily;
(b) the disposal of surplus land acquired
‘compulsorily or in circumstances in whieh it
could be aequired compulsorily.3d
By adopting these prbvisions, the Barbados scheme again follows the
trend set by earlier models, notably the United Kingdorn and some of the other
Caribbean States.36 Nonetheless, the exclusion of this area of government
aetivity was seen, on the one hand, as one which should not be adopted, and on
the other, that there were indeed certain considerations which dietate that such
activity ought to be excluded from the Ombudsman’s jurisdiction.37
Since the overriding principle in the determination of this issue seems
to rest more particularly on the deliberate policy of a government, than on any
logical requirement,’it is not intended to evaluate the weight of the arguments
for the ineorporation or exclusion of these matters from the scheme.
What is intended, however, is to call attention to certain words
appearing in the above clause and to examine their significance. -
Initially, it should be observed that the clause as a whol
contemplates two situations. One, the general exclusion of govemmehtal

commercial aetivity from the Ombudsman's serutiny, and the other would seem

to be the exemption from that exclusion of a transaction of the kind that gave
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rise to the Crichel Down affair.38 Therefore, if a Crichel Down type situation

were to occur in Barbados it is contemplated that it would be susceptible to the

. Ombudsman's investigatory powers. ~ ¢t

It would seem, however, that the s;rucfure of the clause might
initiglly ?resen-t some difficulties in the achievemént ‘of this objective. This view
derives from the use of the phrase "'.'.. . being transactions of a department'of
government. . . ", and the noticeable absence from this. phrase of any modifiers
that would indicate‘ the intended scope of the words "department 61‘
government”. For example, the intended sc;>pe that would be indicated by some
such formulation as "a department of gover_ﬁrnent specified in the Second
Schedule". |

The absence of any such modifiers is significant when viewed in the
light of the overall struéture of the governmental machinery in Barbados. For
example, Ministries, Departments and Statutory Corporations constitute for the
most part the total Government administrative machine. Indeed, the Barbados

Ombudsman scheme acknowledges this organisation as reflected in its

substantive provisions by references to "a government ministry, department or’

other authority subject to this Aet", and to "the government minissc'fies,

departments and other authorities specified in the Second Schedule”.39

The de facto position, therefore, is that Departments and Statutory -

‘Corporations are assigned to relevant Ministries. Thus in terms of organisational

strueture a "Department” does not comprehend a "Ministry".

Consequently, the question that im}rlédiately arises for consiﬁeration
relates to the effect of the words "department of government” appearing as they
do in the clause. Given the situation where a complaint is made against the
commercial activities of a Ministry, could these words be possibly open to

interpretation that would result in exempting, for example, the Ministry of
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Housing, Lands ‘and the Emnronment from the exclusmnary prov;slons of the:

scheme, and thereby brmg the full range of commercial acthtles of that

Ministry within the investigatory powers of the Ombudsman on the basis that the
‘Ministry is a scheduled authority?

] It could be argued, on the one hand that whereas the words in
themselves are cgpable of importing the notion of ‘any sgency by which the
government implements its policies and decisions and, as such, would therefore

comprehend & Ministry; nonetheless, that on & readmg of the scheme as & whole,

it is clear that the scheme draws a distinction between these agencies of

government. . Therefore, in as much as a "department" of government is

mentioned sbecifically in the elause, the intention is clearly to exelude'all others
from that clause. Further, that since the issue turfs on an allegation of injustice
resultihg from the commercial activity of th-e‘Ministry, justice would demand
that & restrictive interpretation be given to the words so as to bring the Ministry

within the scope of the Ombudsman's powers.

On the other hand, it eould be contended that the words "department

of government” are intended to be a general deseription comprehending ail .

agencies‘ of government and should therefore be given the widest possible
meaning so as to achieve the legislative objective of the clause, i.e., the
exclusion of all commercial activity of the government from the serutiny of the

Ombudsman.

Perhaps,  the argument might be developed even further to suggest .. .

that a reference could be made to Hansard so as to establish the legislative ‘:

intent embodied in the clause.

What approach therefore would & Barbadian court be likely to take to

resolve the difficulty if indeed it were confronted with such a situation? ~
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Before suggesting a likely approach it must' be reéalled that
whenever references were made in the substantive prov151ons of the scheme to
the goyernmental agencies in Barbados, such tefms as "Ministries",
"Departments" or "other authorities” have been employed. It is therefore
significant to note that tﬁe departure _in the use of ‘sucr; terms in a reference to
these agencies occurs only in the Third Sehedule to the Act.

On the basis. of this observanon, it is likely that the court would
perceive the issue for determination as one arising out of an 1ncon31stency in the
use of the terms in the substantive provisions of the Act and those in the Third
Schedule, or, perhaps., as one of a casus omissus occurring in that Schedule.

) . Based on this perception, the court would probabiy take the view that
the mtentmn as derived from the substantwe provisions of the Act must override
that suggested by the language of the Thu‘d Schedule.40 In the result, the words
'."department of government” would most 1ike1y be given the widest possible
meaning so as to achieve thé‘ legislative purpoées of the scheme, i.e., to exclude,

except for the Crichel Down type situation, the contractual or other commercial
activities of the Government. X

It is si%nificant to note also that in seeking to ascertain the
legislative‘ purpése of the scheme in this area of -governrne.nt getivity, a
Barbadian court would- probably refuse tﬁe invitation to refer to Hansard.
Indeed, it ¥ould most likely take a position similer to that of the English courts
which ™. .. regard Hansard as a ‘closed book to whicﬁ . . . judges must not refer
to at all, not even as an aid to the. eonstruction of sts.tutes".41 |

On the basis of thls reasoning, Ministries of Government could -

therefore be-brought within the exclusionary provisions of the Third Schedule.

But would a similar line of reasoningb apply to Statutory Corporations and other
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authorities that are ultimately to be brought within the ambit of .the. scheme?

. To sizggest that _tl;e words "department of government” ‘could be so
enlarged to bring these. bodies within the ambit of those words would seem not
only to appfy-too great a stréss on the words, but also to ig:'nore the realities of
the organisational structure of the government agencies in Barb.ados.‘

| The situation therefore seems to argue,fdr an egrly amendment to
the Act to put the matter beyond doubt. '

' There is one further matter which, although it does not relate sti'ictly
to what may be described as a statutory exclusion may, nonetheless, be
appropriately dealt with at thls stége. It relates not to an e:gciusion, but to the

. inclusion of the Audit Departi‘hént among the scheduled authorities.

The Audit Department — should it Se ;mcluded or excluded?
' The administrative head of this departmer;.t is the Auditor-General,
and the constitutional independence of this officer has already ‘been briefly
noticed.42 It is, however, necessary to note further his constitutional
responsibilities and duties in the role of the government's fiscal auditor.

His constitutional responsibilites extend -to auditing the accounts of
all the central organs of government includiné""'tﬁose, for example, of the
.Supreme Court, the Senate, House of Assembly, Cabinét Office, Privy Couneil
and Services Commissions.43

The Au_ditor-Generé.i is under‘ a duty to audit these accounts at least
once in every yeaf,‘*‘* and to submit his reports on the results of that gudit to the
Speaker of the House of Assembly.25 He is not subject to the direction or
éontrol of any other person in thé exercise of his duties.46 There is, however, a

| Puing_Accounts Committee which deals with the reports of the Auditor-General.
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One- other feature of the Auditor-General's department 15 that
whereas at one stage in its history the department proceeded under a pre-audit
system, it pov;r diséharges its duties under a post-audit system.

This is significant‘in terms of its eontact with the ordinary members
of the public in that under the current system there is little or no direct cdntact
with the public. To this extent, therefore, on the basis of Professor Hill's

classification, the Barbados Audit Department could be characterised as a "non-

client-oriented" department.

This élassification would further suggest that complaints against the -

department might be unlikely due to the nature of 'its funetions. Indeed, in\

evaluating his research data in support of his hypothesis "that non-client-

oriented agencies rarely would offend the publie™, Professor Hill concluded that

"few complaints were lodged against non-client-oriented departments — even

though that classification contained more departments, . ..than either of the

others™.47
J

These observations would seem theréfore to suggest that the Auditor-
General's Department ought to be excluded from the scopé of the Ombudsman's

powers on the following basis:

() Not only is the Auditor-General accorded a
similar constitutional independence as the Judges,
Director of Publie Prosecutions, and Commissioner &
of Police, but he is also, like the Ombudsman,
responsible only to Perliament, and reports to the
House on the discharge of his funetions; and

(b) At the bottom line, his funections like those of the
Cabinet Office, are not such as to bring him
directly into contact with the ordinary members of
the publie.

It must be emphasised, however, that in some other jurisdictions,.

notably New Zealand, the Audit Department has been ineluded in the
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Ombudsman's jurisdiction. But it has been acknowledged that New Zealand's

selection of the organisations that should be amenable to its Ombudsman's

jurisdietion was made on a "rule of thumb basis".48 In the United Kingdom, on

the other hand, the Exchequer and Audit Department is not included.49

The procedures to be applied in the investigation of those agencies

and matters over which the Ombudsman has jurisdietion will be the subject of

the next chapter,

For example, see the New Zealand Act, United Kingdom Parliamentary
Commissioner Act, and the legislation of the other Caribbean States.

B.H.A. Deb. (Nov. 4, 1%80), pp. 4496, 4498 and 4512-13.
Ibid., p. 4496.
. I

. Paragraph 4 of the Third Schedule to the Act.

Under the Barbados Constitution, the Attorney-General has a limited
responsibility in respect of certain criminal offences. Subject to that
qualification, the Director of Public Prosecutions is responsible. for
eriminal procedures. See sections 79 and 79A of the Constitution.

Para. 5 of Sehedule 3 of the Parliamentary ‘Commissione_r Act, 1967,

For statements which bring the position of the Barbados Commission of
police into foecus, see article by Henry de B. Forde and S. Osborne, "The
Office and Funetions of the Attorney-General in Barbados", [1981 ]
W.1.L.J.1,  pp. 13-15. For discussion on the Police, see Wade,
Administrative Law, ch. 5.

Address on "The Jurisdietion of the Ombudsman"” in the Report of
Proceedings, p. 10, at p. 12. '

It is interesting to note how St. Lueia has sought to deal with complaints

against the police in its Parliamentary Commissioner Bill 1982. The Bill
proposes that:

(1) Where a complaint made to the Parliamentary
Commissioner concerns a member of the Royal St.

‘e



10.

11.
12,
13.

14,

-129 -

Lucia Police Force the Parliamentary Commissioner
shall forward such complaint to the Commissioner of -+
Police for investigation and report.

(2) On receipt of a complaint from the
Parliamentary - Commissioner, the Commissioner of
Police shall either investigate the complaint himself or
cause an investigation to be ecarried out by =&an
investigating officer and may ‘take or cause to be taken
such action in relation thereto as he conmders
appropriate.

(3) On completxon of an investigation requested
by the Commissioner, under this section, the
Commissioner of Police.shall forward a report to the
Commissioner indicating therein any action which has

* been taken in the matter.

(4) On receipt of a report from the Commissioner
of Police, the Commissioner may —

(a) where action hes been taken in relation to the
matter which was investigated, decide that the
action taken was appropriate in the eireum-
stances; or

(b} where no action has been taken or where the -
Commissioner is of the opinion that the action
taken was inappropriate to the circumstances of
the investigation he may carry out an
investigation himself and at the close thereof
indicate to the Commissioner of Police sueh.
remedial action as he considers appropriate.

The Trinided provision reads "Action. taken for the purposes of
investigating crime or of protecting the security of the State.” Para. 4 of
the Third Schedule to the Trinidad and Tobago Constitution.

In this connection, it is also suggested that the words "action taken
with respect to passports" appearing in the Barbados scheme ought not to
be interpreted as exeluding all administrative action relating to ‘the issuing
or otherwise of passports. Clearly, the exclusion only contemplates action
taken for the purposes of investigating erime or protecting the security of
Barbados. Perhaps, an amendment to the Barbados clause so that it would
read "action so taken with respect to passports” would put the matter
beyond doubt, “and would also correspond with the relevant United ngdom
provision at paragraph 5 of SeMedule 3 of the 1967 Act.

The Ombudsman, First Annl'zal Report, 1978, case OMB: 78/955, p. 38.
Ibid., case OMB: 78/16, p. 30.
B.H.A. Deb. (Nov. 4, 1980), p. 4499.

Ibid., p. 4518-19.
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Jamaica Ombudsman Act, section 12(3Xb).

Ibid., pare. 4 of the Third Schedule to the Jamaica Act.

For example, the Trinidad and Tobago provision which is also followed by
Dominica and St. Lucia provides in para. 8 of the Third Schedule to the
Constitution for "Action taken in respect of appointments or removals,
pay, discipline, superannuation or other pe\rsonnel matters in relation .to
service in any office or employment in the public service or under any
authority as may be preseribed."

See, for example, Trinidad and Tobago Constitution, section 129(3);
Barbados Constitution, section 106.

B.H.A.‘Deeb. (Nov. 4, 1980), pp. 4495-96, 4512-13.

Ibid., p. 4513. '

Ibid.

Ibid.

Ibid., p. 4514. -

Supra note 6, p. 6.

B.H.A. Deb. (Nov. 4, 1980), p. 4514.

For some observations on "Judical Independence‘;, see the address of the
Rt. Hon. Bora Laskin, Chief Justice- of Canada, to the Meeting of
Commonwealth Law Ministers, Winnipeg, August 1977, in Minutes of
Meeting (London: Commonwealth Secretariat), pp. 5-9.

B.H.A. Deb. (Nov. 4, 1980), p. 4514.

Supreme Cf'ourt of Judicature Act, 1981 (Act 1981-27), section 76(2).

Ibid., seetion 93(1)g).

Ibid., para. 1 of the Third Schedule to the Aet.

Ibid., section 93(4).

Minutes of the 1980 Meeting of Commonwelath Law Ministers (London:
Commonwealth Secretariat), p. 3-8, at p. 5.

Supra note 29.

The Second Annual Report of the Trinidad and Tobage Ombudsman reflects
that a number of complaints against the Judiciary have been entertained,
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and appropriately dealt with, by the Ombudéman: - see, for example, Table
4 "Subjects of Complaints — Judiciary", pp. 23-26.

An interesting illustration of the Ombudsman's potential in the
administration of justice is also provided in the 1980 report of the Jamaica
Ombudsman. (See extract from the Report on the matter in Appendix B).
Para. 7 of the Third Schedule to the Act.

For example, Trinidad and Tobago, Dominica and St Luc:a, but not
Jamaica.

B.H.A. Deb. (Nov. 4, 1980), p. 4519.

Wade, Administrative Law, supra note 7, p. 62. See also J. F. Garner,
Administrative Law, 4th ed., (London: Butterworths, 1974), p. 24, note 13.

Section 5(1), (2) and (3) of the Act.

The point has been made that Schedules must be carefully drafted since
they are referred to on the interpretation of an Act. Consequently, if
there is any variance "between the body of the Act and the Schedule, the
former prevails". See Sir Alison Russell, Legislative Drafting and Forms,

4th ed., (London: Butterworth and Co. Ltd., 1938), p. 52, and see generally,
Elmer A. Driedger, The Constructlon of Statutes, pp. 117-119, supra note
66, page 80.

Per Denning L.J., R. v. Local Commissioner for Administration for the
North and East Area of England, ex parte Bradford Metropolitan C:fv
Council, [1979] 2 Al E.R. 881, at p. 898. .

Supra pp. 36-37. _
Constitution of Barbados, seetion 113(2).
Ibid., section 113(3).

Ibid., section 113(4).

Hill, The Model Ombudsman, p. 91 and see also Table 4-3 at p. 92.

Supra note 15, p. 105.

See omission from thé‘xdepartments and authorties listed in Schedule 2 of
the 1967 Act. ~

~.

-
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CHAPTER VIII

INVESTIGATORY PROCEDURE

The procedures to be followed in conducting an investigation under
the Barbados scheme are basically similar to those adopted by earlier Caribbean
precedents and others elsewhere.l . S

Mechanisms for initiation

The scheme maintains the complaint orientation of the Ombudsman
system by preseribing that the Barbados. Ombudsman "shall not make an
investigation without first receiving a written complaint in accordance with
[the] Aect..."2 |

This basic requirement for invoking the Ombudsman's jurisdiction is
somewhat modified by a provision in the scheme to the effect that an
investigation may be initiated in ecircumstances where the Ombudsman "is of
opinion or either House of Parliament resolves that there are reasons of special
importance. . ." that demand an investigaiton "in the public interest".3

It is significant to nae that these .modifying provisions present

features that are again peculiar in terms of a Caribbean context to the Barbados

- iad
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scheme.4 For example, the comparable provision55 in other Caribbean schemes,
except in Jamaica, speak generally in terms of: |
whére a member of the House...requests the

Ombudsman to investigate the matter on the ground

that a person or body of persons specified in the request

has or may have sustained . . . injustice;

in any other cirumstences in whicﬁ the Ombudsman

considers that he ought to investigate the matter on the

ground that some person or body of persons has or may

have sustained . . . injustice.

These provisions would seem to have been designed with two basie
principles-in mind.  One to reflect the principle that an elected member of
Parliament has a righ>t to také up the grievances of the individual, and the other,
that the Caribbean Ombudsmen, like their écandinavian and New Zealand
) forebears, should be accorded the power to initiate investigations on their own
motion. '

In terms of principle, it is perhaps. desirable in the light_of the
constitutional backgfound of 'the English-spesking Caribbean States that the
right of & member of Parliament to take up grievances on behalf of the citizen
be recognised in the Ombudsman schemes. In terms of reality, however, this
prineciple, reflected as it is by the wording adopted by these schemés, would seem
to leave the Ombudsman cpen to the danger of being drawn fnto a matter which
is likely to be based more particularly on political considerations than on the
desire to have the grievance of the individual redre.s:sed.{5

in such a ecase, the Ombudsman might possibly wish to consider
whether the matter is one in respect of which he or she ought. to exercise a

diseretion not to investigate. Nonetheless, whatever the decision, it would

undoubtedly be a delicate one.
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As to the Ombudsman's power to initiate investigations on his or her

own motion, these provisions reflect no guidance as to the circumstances under

which this power should be exercised. It therefore follows that the question

whether or not to conduct an investigation in the absence of a complaint or

request by a member of Parliament is again one to be determined'in accordance

with the Ombudsman's own diseretion.

However, if some guidance is to be derived frorr; experience
elsewhere,” it indicates that this power has béen exerci;éd effectively as a
result of press reports suggesting the ocecurrence of some kind of administrative

inefficiency in the particular country.

‘The Barbados scheme has clearly sought to reflect the basic

principles embodied in the foregoing provisions. In addition, it would also see.m'

to have sought to improve on the adaptation of those ‘principles by importing a
further test to define the circumstances withirr which they are to be applied.
" Under the other schemes, an investigation whether at the instance of

a member of Parliament or on the Ombudsman's own motion, is to be based on

‘"the ground that a person or body of persons. .. has or may have sustained” an

injustice. These provisions would seem to imply that the considerations which
they) contemplate are to be limited primarily to the interests of the persons
conéemed. Put differently, the test to be"applied in any given case under thoge
pr‘ovisions would seem to depend largely on an element of subjectivity. |

On the ott;er hand, the Barbados formulation is to the effect that in
the absence of a written complaint, the Ombudsman may initiate an investigation
if "he is of opinion or either House of Parliament resolves that there are reasoﬁs
of special importance whieh make investigation...desirable in the public

interest”. These provisions seem not only to contemplate the interests of the

C e m——
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person concerned, but also those of the community at large. Therefore, before an

investigation is undertaken by the Barbados Ombudsman under thi§ procedure, an
additional test based on an element of objectivity (i..'e., by reference to the
"pﬁblic interest™ must be satisfied. )

The reference to the public interest seems therefore to be a clear
statement to the _Ombud;:man and members-of—Parliament that this procedure
should not be applied to the kind of injustice which may perhaps be deseribed as
being sustained in the ordinary circumstances of ‘the administrative process, &s
for example, delays in that process which may be taken up on a written
complaint. | |

| If indeed this is the aim of the Barbados adaptation, it would seem
that in terms of a reference from members of Parliament, the scheme is
deliberately dftempting to insulate I.the Ombudsman from the likely dangers
alluded to earliér. Consequently, a member of Parliament who wishes to
exercise his right to take up the grievance of an individual citizeﬁ'must ventilate
that grievance on the floor of the House; and show that the extent of the
injustice is such as would give rise to publie disquiet.

However, it is only whéré the member wins the support of the House,
that the matter w111 be referred to the Ombudsman for investigation.

This procedure clearly has the potential to minimise the likelihood of
the Ombudsman being drawn into an investigation which could conceivably arise
out of some political controversy, and to that extent, it would seem to provide a
further mechanism for maintaining the independence of the Ombudsman. Indeed,
the emphasis which the Barbados scheme places on this notion is clearly

\

reflected in the following provision:
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In deciding whether to make, continue or
discontinue an investigation guthorised by this Act the.
Ombudsman shall in all cases dct in accordence with his
own diseretion which shall not be questioned. . . .8

In the face of such unequivocal langusge, i.e., "in all cases", it is

clear that even where either of the Houses of Parliament in Barbados resolves

that & matter should be investigated by the Ombudsman, he or she may refuse to
investigate the matter that is so referred. Even the New Zealand model does not
go that far.9 |

_As to what instances would justify the spplication of this procedure
in the public interest, it is sugg.ested that these would be akin to those giving

rise, for example, to the Crichel Down affair, or to the recent occurrences at

the Barbados prison resulting from complaints alleging "poor food, inadequate

living conditions and a laek of exercisen. 10
It must, however, be emphasised ‘that even where an Ombudsman
secheme does not specifically import the "'public interest test", it would seem that

in practice the public interest will nonetheless become a determining factor.

This view derives from observations made by the New Zealand Chief -

Ombudsman. Noting that in New Zealand, an investigation may be made on a
complaint or on the Ombudsman's own motion, the Ombudsman observed that the
New Zealand scheme does not provide any guidance as to the eircumstances in
which an Ombudsman should teke up an investigation on his own motion, and that
the Ombudsman therefore "...is left to rely on his own judgment™.
Cémmenting further on the matter, he added:
It has always. seemed to me a good working rule
that if -public. allegations of impropriety are made
ageinst an organisation within the Ombudsman’s
jurisdiction he should give serious thought to

investigating th@ﬂljfl the interests of the public and of
the organisation concerned. If they are not promptly

ey
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and satisfactorily rebutted, if it seems that they might
be substance, and if they provoke sustained publie
controversy, there is, in my view, a strong case for
investigation. Only if it turns out that some other form
of independent inquiry is to be undertaken, should the
Ombudsman be dissuaded from intervention.!1

These statements seem particularly significant to the Barbados

" approach to this aspect of the Ombudsman system. They would seem to suggest

that by preseribing speqifically for a reference to the pgblic interest, thg
gﬁiaﬁnce providedl to the Barbados Ombudsman in the applica‘tion of the "own
métion" procedu;;% undoubtedly more certain. Consequently, the suggestion
that the schem-e has imp’roved. on these pﬁnciples in the Ombudsman system

would seem to be reasonably maintainable. However, the practical effeet of this -

" improvement as it relates to references-from Parliamentarians remains to be

seen in the light of an amendment which was conceded during the passage of the

Bill. That amendment and its significance will be considered at a later stage. -

Complaint rfquirements
| A citizen or resident; or any person who had been in Barbados at ths
time of the alleged injustice, is competent to complain to the Barbado‘s
Ombudsman. This eligibility extends to’a "body of persons whether incorporated
or not™. But, as elsewhere, government bodies are not competent.to complain.12
The period within which a complaint may be made is twelve months
from the day on which the complainant first becomes aware of the facts giving
rise to the complaint. The Ombudsman has & diseretion, howevef, to extend this
period in the peculiar circumstances of any complaint.13
The scheme further stipulates that the complaint may be made by the

"person aggrieved or his duly authorised agent”. However, where the aggrieved

-



- 138 -

person has died before the complaint is taken up, it may be made By the personal
respresentﬁtiire or such other suitable persan as the Ombudsman determines.14

It ‘is worth noticing that as 6riginally drafted, the scheme had
provided for the corn'plairit to be made by the "person aggri;aved himself, except
that where he had died or is fo.r gny reason unable to act for himself, the
complaint i'nay be made on his behalf by his personal respresentative or by such
other suitable person as the Ombudsman determines".15

During the early stages of the débate, some conecern was expressed as
to the possible impact of the legislation on the role of the member of Parliament
as an agency for taking up the grievances of his or her constituent.16 Referring
to the relevant clause of the Bill,17 the Attorney-General argued that the
complainant was accorded the riglit to.approach the Ombudsman direetly, and
where the complainant was unable to do so, he or she could complain through .
anyone including his member of Parliameni. That member of Parliament, he
contended, could then bring the matter before Parliament and have it resolved

. . .
that. it wes a matter that ought to be referred to the Ombudsman for

-

investigation.18 b

In the light of observations already made: in relation to the
mechanisms for initiating an investigation' under the scheme, it is suggested that
there was merit in these arguments,

Interestingiy enough, however, when the above draft clausé was
finally called, certain members of Parliament took the view that the wording‘
was too restrictive. Indeed, it had been argued that the wording had imported an
"inc_:gpacity"_ before anyone could act on the aggrieved person's behalf.
Ultimately, it was suggested that the draft provision should be amended to

permit a complaint to be made by the aggrieved person "or by his agent™.19 The
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insertior{ of these laiter words was 'pe:"'ceived as permitting a "Parliamentarian
on behalf of his constituent to make a complaint™.20

Notwithstanding . his earlier views .on the matter, the Attorney-
General agreed in principle to the amendment. The clause as _ﬁnalli; approved by
Parliament presecribes that . <

A complaint may be made by the person aggrieved

or his duly authorised agent; and when the aggrieved

person_has died, the complaint may be made on his

behalf by his personal representative or by such other

suitable person as the Ombudsman determines.21

On the basis of earlier observations, it is suggested that in pfinciple
this provision.adds little to advance the position of the member of Parliament
beyond that already secured by earlier provisions. Under those provisions_ the

member is entitled to ventilate the particular grievance on the fleor of the .

Housé. On the other hand, if the essential purpose of the amendment is to

secure not 6n1y the right of the member of Parliament to process a complaint on

behalf of the aggrievgd person {which would seem never to have been in doubt), -
but also that membér‘s right to represent the persc;n's interest before the
Ombudsmdan, then any such right of representation would seem to be more
apparent than real, in that the Ombudsman is empowered to _determine whether_
any person should be représented in an investigation by an "Attorney-at-law or
otI'lervA.'is'e".22 -

Nothing would seem therefore td have been achieved by the
amendment in terms of improving the original conception of the scheme in this -
area. Nonetheless, its practical implications on fﬁe earlier provisions, whieh it is

suggested have the potential of minimising the likelihood of the Ombudsman's.

involvement in potitical controversy, remain to be seen.
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Diseretionary power to investigate

- As not'éd egrlier, the scheme imposes no restrictions on the
Ombudsman's diseretion in decidihg whether or not to initiate, continue or
discontinye an investigation into & complaint within his or her jurisdiciton.23 It
particulafly preseribes that the Ombuds';ﬁ'én'may also refuse to investigate any
matter. that is trivial, where the complaint is frivolous, véxatious, or not made in
good faith, or where the complainant does nof have a sufficient interest in the
<:_o;'np].&v.int.24 .
‘ The Ombudsman is, however, restricted to some extent froom

inves_tigating aﬁy rﬁatter where the coﬁplainmt would at any time have had a
remedy or right of appeal in & court of law tribunal or similar body.25% But the
Ombudsman may invgstigafe where there Qre speecial eircumstances which
" suggest that the complainant could not "fairly” be ekpected to have had recourse '
to that'remedyﬁ,or right of appeal.26

Réfﬁsal .to conduet an investigation into any sllegation is not
questionable.2?7 On the other hand, a decisioﬁ to investigate is not affected by a
privative clause in any law in Bérbados, except the Constitution, réspecting the
review of a decision in any matter.28 ’

Although th:ase provisions generally reflect the principles embodied in
other scﬁemes, there is one variation which would seem to be worthy of at least
a brief comment.

A common feature in all the schemes that have already bgen reférred
to is the provision that proﬁi.bits the Ombudsman from investiga]ting any matter.

" in respect of which there is a remedy or right of appeal available to the

Qcomplainant before any court, tribunel or like body. This provision is evidently

designed to aveid, as far as practicable, an overlap or coni.'lict'bet‘w'een the

“b.|
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 Ombudsman sysfem and the legal system. It is, however, considered that some
degree of overlap' is unavoidable.29 ‘ |

.Consequently, in all cases, there is an overndmg provision that
permlts the Ombudsman to conduet an mvestlgatzon if satisfied that in the

peculiar fact-situation, it was not "reasonable" to expect the complainant to

have resorted to the remedy.3°

These provisions as they appear in the United Kingdom séheme have
- provoked the comment that “Ithe‘y] must be particulari'y difficult for the non--
lawyer to operate“. The commentator further asserted that the overriding -
. . . subsection certainly bristles thh problems"- and he gave his réasons as

“f o]lows-

In the f{irst place, it requires a comprehensive
knowledge of administrative law to know in a borderline

case whether a legal remedy exists — and this may

often be a question of doubt and difficulty. In the '
second place, considerable legal knowledge will be :
needed in many situations to decide whether it is

reasonable (emphasis added) to expect the legal remedy
o be used.3! 1

That these perceived difficulties are not illusory is borne out by the
experience of the Jamaica Ombudsman as reflected in his letter to the Editor of
the Jamaica Daily Gleaner. In that letter, the Jarr;aica 0mbudsman -was
responding to a question raised by that newspaper relative to the exercise of his
jurisdiction to investigate a complaint based on the arrest and detention of a
fifteen year old boy.

After dealing with the issue as 'ra;ised in detail, the Ombudsman
pointed out that his office was confronted with a problem more difficult than the

one raised by the editorial. He stated his experience in these terms:

... a more difficult ._question'—for our resolution was the
possibility of contravening the provisions of Section
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12(2)(a) of the Ombudsman Act which precludes us from
investigating any action for which the complainant has -
or had 8 remedy by way of proceedings in any court or " . .
any tribunel set up by or under an Act of Parliament. o

_ While it is true that in this case ... (sic) may well have
had remedies in Court. by way of habeas corpus
proceedings or an action for-false ‘imprisonment (to
name but two examples), Section 12(3)a) of the Act

" provides that even where there is or was a remedy by
way of court proceedings, the Ombudsman may still
investigate the matter if he is satisfied that in the
particular circumstances it is not reasonable (emphasis
added) to expeect the complainant to take or have taken
such proceedings. We satisfied ourselves that'in...'s
cireumstances it would have been unreasonable to
expect him to have taken and to take these proceedings
(at any rate ‘with the alaerity the matter required) and

- ' acted accordingly.32

It is significant to note that the traditional pattern of all these

schemes has been to import the notion of "reasonableness™ as the factor which

would indicate whether the Ombudsman should exercise the diseretion to
investigate in the particular .circumstanc_es of the complainant. In strict legal
terms, it is clear that the burden of establishing an inability to ‘make use of the
review machinery otherwise available would technically be oﬁ the complainant.
Therefore in cireurstances which are not as dramatic as those that confronted
the Jamaica O'r.nbn'zdsman, that burden could conceivably pro've‘to be very
difficult for the complainant to discharge.

In de;rising its corresponding overriding provision, the Barbados
scheme has departed from the traditional use of the word "reasonable”. Instead,
it has chosen to use the word "fairly".33 What therefore-is the significance of
this choice or movement awaSr from the\}raditional trend?

Barbados' movement away from " the traditional notion of
"reasonableness*' in this aspect of the Qmbudsman system to one of "fairness”

would seem to be a deliberate attempt to minimise the- difficulties perceived,
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and indeed experienced, in the administration of the provision in the. earlier
precedents'.

It is theref:ore .suggested that the notion of fairness would enable the
v

Barbados Ombudsman to intervene _morie ‘readily despite the existence of a legal '

remedy in any given case on the ground of what could perhap$ be deseribed as

the applieation of a "new equity". For example, should the Barbados Ombudsman

'be confronted with.a situgtion similar to that presented to the Jamaiesa.

"
—!

Ombudsman, it would seem that he or she would experience less difffic:lty i‘n
"coming to the conclusion that a hardship would result if the complainant were
required to exhaust his a_vailable legal rem'edies-. to ensure lf;is'"early attendance
before & court to answer the charges bro’ughtl against him. The implication here
is perhaps clear. "The burden of satisfying the requirements of the Barbados

. provision would seem to be less onerous for the complainant.

Conducting the investigation

Before condueting an investigation under the scheme, the Barbados
Ombucl-éman, like others”else\;here, is required to érant the prineipal officer of
the scheduled authority coneerned an op_portunity to comment on the gllegation
which is the subject of ‘the complaint. This requirement also extends to ahy
other per%bn against whom the allegation is specifically made.34

Consequently, the scheme ensures thdt the pefson whose conduct is
impugned"is given the earliest possible opportunity to correct or contradiet the
allegation. Such an oppb_ptunity’ might even ‘?iSQe.l'ls; with tﬁe need for an
investigation if: the explanations are satisfactory to the Ombudsman. In some

other schemes, for example, in New Zeaiand and some other Caribbean States,

the stress for nfaintaining this obvious principlé of natural justice would seem to

H

~
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be focused more particularly at the reporting st.age, i.e., where the Ombudsman
as a result of the investigation intends to make an adverse comment or
recommenda_tion. Orn the other hand, if these schemes contemplate that the
oppertunity should. be given before an investigation is- initiated, then the
language is not as direct as that of Barbados.3%

Hewever, by specifically requiring the opportunity to’ be giveh
"before making-.an investigaiton",36 the Barbados scheme would seem to be
‘attempting to apply the principle of procedural justice37 to the Ombudsman's
investigatory (as distinet from reporting) powers. This requirement rmust
therefore be seen as one a1med at fairness in the 1nvest1gatory process and, to
that e\ctent it is suggested that the scheme has again adopted a most desu-able
feature. 1In this regard, it is, worth noticing also that the United Kingdom
precedent would seem to reflect a similar feature, but the langusge employed is
not as explicit as that of Barbados.38

In other' respects, the Barbados scheme aéobts provisions that
correspond to those relating to the conduet of an investigation elsewhere.- For
example, 'the investigation must be condueted in private and inquiries may be
‘made of any person in accordance with whatever procedure the Ombudsman
considers appropriate. The scheme further prescmbes that no one is entitled as
- of right to be consulted or heard in the process of mvest1gat10n,\_ except in the
manner preseribed by the Act. Indeed, as already observed, the _.Ornbudsman is
empowered to determine whether or not any person should be represented legally

or otherwise in an investigation.39

-

it
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Access to information and bremi_ses

Except fér some restrictions which r;xay be applied,'the Ombudsman
in order to facilitate an investigation may require any ‘\'hmster, officer or
member of a scheduled authonty or any other person mcludmg the complamant
to supply information, produce documents, at;end, before the Ombudsman for
questioning, or to allow access to the premise's.of a sc.heduled authority.40

These are very wide powers and their adoption is evidently
indispensible to any -Ombudsman scﬁeme. Indeed, the power to gather

information and of access to premises could, perﬁaps, be described as the very

essence of the Ombudsman‘s effectiveness-as an mvestzgatory agency. It is

- -

~significant to note that in the exercise of the\powers to gather mformatmn the

Barbados Ombudsman has the same powers as the High Court; and he may not
only question the officials of the scheduleg'! authority concerned, but also the
Minister. In this regard, of all the sc;'nemes ndted, Barbados alone follows the -
more radicai approach exhibited by the United Kingdom preceder;t in this area.4l
Thus, in questioning a Minister, th‘é Barbados Om.budsrnan may clearly elieit fpom
that Minister the reasons for or the poliey of a decision.

As to the restrictions applying to the exercise of the powers of
access, these take effect only where the Attorney-General certifies that the
access to the information or premises should be denied on certain specific
grounds; for example, that access might involve the disclosure of Cabinet
deliberations or might be prejudicial to the security of -Barbados.‘@2 On the
whole, the specific grounds follow those applying elsewhergf
' Where these restrictions are not .applied, access to information
cannot be denied the Ombudsman on the ground that its disclosure would be

contrary to the public interest.43 In other words, the plea of Crown Privilege

.
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cannot be raised to frustrate an investigation, but requirements for secrecy.

generény apply.44

To support these 'extensive powers- to obtain inf;Drmation, the
Bgrbados model has adapted the provisions éppearing in the United Kingdom
precedent that contemplate conterﬁpt proceedings.45 Where a [.;:erson unlawfully
obstruets an investigation or fails to act aécording to 2 lawful request by the

Ombudsman, the matter may be certified by the Ombudsman for the attention of

-the High Court whieh, after hearing any person that ought to be heard, may

punish the person eoncerned "in the same manner as for contempt of court™46
Thus, contempt powers remain with the court where they belong. Elsewhere, the

obstruction or.failure is treated as a summary offence.4?

How the Ombudsman is to account for his or her funetions will be

. noticed in the next chapter. -

1. See, for example, the New Zealand, Ne'w Brunswick and Quebee schemes.

-

2. Section 6{1) of the Act.
3. Ibid.

4. It should be noted that the New Zealand model provides for a reference
from a Committee of the House of Representatives' and that such
Committee may give the Ormbudsman "special directions”. It appears that
the Ombudsman cennot refuse to investigate the matter referred. See
section 13 of the New Zealand Aet. This principle has also been reflected
in Canada. See, for example, the New Brunswiek Aet, section 13.

5. See, for example, the Constitutions of Trinidad and Tobago, Dominica and
of St. Lueia, sections 93(2)(b) and (¢); 110(3)(b} and (e); and 112(3)(b) and {e)
respectively. Whereas, the Jamaica Act provides for an investigation
", ..by an Ombudsman on his own initiative or on a ecomplaint..."; see
section 13. . ,
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- For._an expressxon ~of a sunﬂar vxew, see Frank Stacey, The British

Ombudsman, (Oxford ‘Clarendon Press), pp- 109-10. , \‘ _

‘For example, in Sweden and Denmark° see Frank‘Stacey, Ombudsmen

Comgared pp. 6, 7 and 23.

Sectlon 6(2) of the Act. | - )

S s "\

Sectlon 13(4) of the New Zealand Act provxdes-w ‘

- ~ Without limiting the foregomg provisions- of this
"~ section, it is hereby declared that: any- Comm:ttee of
the House of Representatives may- -at*any time refer to
! “an Ombudsman, for investigation and'repart Dy an '
~ Ombudsman, any petition' that' .is before that -
Committee for consideration, or any matter to which
+ :the pet1t10n relates., In any such case,"an Ombudsman
-\ ghall, ~subjeet "to any special directions of the
. "Commxt‘tee, mvest:gate the matter so referred, so far
gs they are within his ]urgsdictlon.. N : :

P

.See the editorial, "Probing the Pnson" in the Barbados Sunday Advocate-

News of May 16, 1982. Accordmg -to this artiele, the Barbados Attorney-

... General has appomted an investigator to look into the conditions at the

11.-

12.
13.
14.
15.
16.
17.
18.
‘1.

20.

21,

* Tbid., section 8(2). . ' o : e

prison mst1tutzon and to report to him on the matter.

See extract from the New Zealand Ombudsman's Report for 1981, in the
Commonwealth Law Bulletin, January, 1982, under the rubric "Own Motion
Investigations”, at pp. 309- 210.

Section 8(1) of‘the Act. R

Ibid., section 8(5).

B.H.A. Deb. (Nov. 4,-1980), p. 4502.

Ibid., p-4500. a

Now §ection 6 of the Act.

B.H.A. Deb. (Nov. 4, 1980), p. 4503.
ibid.,p. 4526.

Ibid., p. 4527.

Section 8(2) of the Act.

-

\
p
s
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22.
" 23.
24.
25.
26.
27.
28.
29.
30.
31

32.

33.
. 34

35.

36.
'317.

38.

39.
- 40.
41,
42.

43.
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Tbid., section $(3).

Supra note 8.

Section 6(2) of the Act.

Ibid., section 7(1).

Ibid., section 7(2).

Ibid., section 6(2).

Ibid., section 5(5). oo

Wade, Administrative Law, p. 8s.

?
For example, see the proviso to section 5(2) of the United Kingdom Act.

Wade, "The British Ombudsman: A Lawyer's View", p. 150.

Second Annual Report of the Parliamentary Ombudsman for Jamaicé, 1980, -

at pp. 96-97. See generally letter reproduced in its entirety in Appendix C,
and also Appendix B in this connection.

. Section 7(2) of the Act.

Tbid., seetion 9(4).

The New Zealand Act, section 22(7) states, ". . . an Ombudsman shell not,
in any report made.under this Act, make any comment that is adverse to
any person unless that person has been given an opportunity to be heard".
This provision has been followed basically by Guyana and Trinided and
Tobago. See section 3(1) in each of the respective Ombudsman Acts.

Section 9(4) of the Act.

See discussion in Wade, Administrative Law, supra note 29, chs. 13 and 15.

See section 7(1) of the United Kingdom Act. The comparable Jamaica
provision is similar in structure. See sections 17(1) and (5) of the Jamaica
Act. : ' g

Supra note 22.

Seetion 10(1) of the Act.

See section 8(1) of the United Kingdom Act.

Section 10(3) of the Act.

Tbid., section 10(4).

- - :4._,4.__.__,..__..
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44.

. 45.

46.

47.
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Ibid., section 11,
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Ibid., section 12; see also section 9 of the United Kingdo'rn Act.

Section 12 of the Act.

For exainple, in New Zealand, Guyana, Trinidad and Tobago, and Jamaica.

. ‘-\."



CHAPTER IX

: . THE OMBUDSMAN'S ACCOUNTABILITY

After cohducting an investigation, the Barbados Ombudsman is
required to follow a set procedure in terms of the results of the investigation,
and of his.or her responsibility to Parliament for the general discharge of the

functioning of the office.

Reporting results on written complaints or otherwise

In the case of an investigation initiated on the basis of a written
complaint, the Ombudsman must report the result of the investigation to the
complainant.1 A copy of the report must also be despatched to the prineipal
officer of the scheduled authority concerned, and to such other persons as the
Ombudsman thinks the circumstances warrant.2 It is also a procedural
requirement' that an opportunity be girven to the sched;lled guthority or any
person whose conduct will be the subject of an adverse~comment to be heard in
that conneection before the report is. made.3 This provisioh is clearly designed to
observe the prineiples of natural justice at the réporting stage.

In the event tl\'aat a decision is taken not to investigate, or to

diseontinue an investigation, the Ombudsman is also required to report to the
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compiainant' his or her reasons for that decison.4 Clearly this affords the
Jop.bortunity to géuge whether the discretion was judicially exercised.

On the otfer hand, where an investigation was initiated at the
instance of the..‘Ombudsman, or of a resolution of either House. of Parliament, &
report must be sent to Parliament or to either House, as the circumstances
demand.? ~ |

It should, however, be noted that the scheme does not §ré§cribe for
the likely event of the Ombudsman refusing to investigate a matter réferred by
resolution of either House of Parliaent, or deciding to discontinue an
investigation initiéted on the basis of such a referral, or on the Ombudsman's
own motion. -

Nevgrtheless, it is suggésted that the-meddsman would be under an
implied duty to report the reasons for any such refusal or discontinuance to the
relevansc House. In the case _;} a diseontinuance of an investigation on the
Ombudsman's own motion, it is further suggested that a similar duty would apply
with respect to a report to each House of Parliament.

As to the circumstances that would suggest the disecontinuance of an
own motion investigation, gfese might perhaps be more clearly illustrated by
reference to ;a factual sit:ation reflected in the 1981 report of the _Chief
Ombudsman for New Zealand. There, the Ombudsman states as follows:

In June 1980 allegations of impropriety w;are
made against Minjsters of the Crown and the Marginal

Lands Board by a member of that body who felt obliged

e to resign because of his concern over the issues he had
raised. His allegations -provoked public discussion as

well as debate in the Legislature. While ministers of

the Crown are not subject to my jurisdietion, the
‘Marginal Lands Board is named in the Schedule to the -
Ombudsman Aect and, in the absence -of any indieation
that the allegations against the board were to be the
subject of any other inquiry, I decided to investigate
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notified the board' and the Minister of Lands
accordingly. Shortly thereafter the Government
announced its intention to set up a Commission of
Inquiry into the affair but without at that stage stating
its terms of reference. Accordingly I raised with the
Prime Minister the question whether those terms would
be wide enough to embrace the matters within ‘my °
jurisdiction and, having satisfied marself that they
would, I discontinued my investigation. :

/—’ ' those matters which fell within my jurisdiction. "I

-

“Contents of reports

As already _observed,7 the Ombudsman must state in the report
whether or not there was an injustiée as alleged, and if there was, whether the
injustice was sustaine'ci as a result o‘f qdministrative miseonduct. If indeed it was
so sustained, then the Ombudsman may recommend & suitable remedy, Which, as
earlier suégv:estec},8 coult:l in the ordinary casé include a mere apology, & review
of the decision taken, a financial remedy, or even a recommendation for no
remedy at all; as for example, where the agency concerned héd taken action to
the satisfaction of the complainant befor_‘e the reporting stage. Exceptionally,
the report could conceivably include & recommendation for the conduct of
further invesfigations in a particular cas'e. with a view to the institution of

eriminal proceedings, as will be seen later.

Annual reports

The Barbados Ombudsman's accountability to Parliament is rendered

in each calendar year by a general report on the performance of his or her °

funetions.® The scheme further preseribes that the ". . . Ombudsman may, from

time to time, prepare . . .such other reports" for tabling in Parliament as the

Ombudsman thinks fit.10
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- It is to be noted that the scheme unlike otheré elsewhere, makes no
mention of a "special report”, the purpose for which, as derived from the relevant
provisions, is to 'invite 'fthe special a_tténtion of Parliament” -to a particular
case,11 |

— The Jamaica Ombudsman's. Special Report to Parliament on the

arrest and detention of the fifteen year old boy is & casé in poiht. But, it is

- suggested that there is nothing in the Barbados scheme to prohibit the

Ombudsman in those "other reports” which may perhaps be deseribed as Minterim

reports” from ecalling Parliament's attention to & matter of an exceptional

nature. Indeed, quite apart {rom empowering the Ombudsman to prepare the
interim ‘report f&r tablifag in Parliament, the scheme specifies that the
Ombudsman may include reports on "the inequitable or unreasonable: nature or
operation of any enactment ;ar rule of law™, and on anir injustice that has been
sustained and has not been or will not be remedied or compensated.12 |

The Ombudsman also has a diseretion whether or not to "name or
refrain from naming any person" th the lieport;13 and gll reports must be
submitted to the Speaker of the House of Assembly and to the President of the
Senate who shall each cause them to be tabled in the respective Houses of
Parliament.l4

This channel of comm.unication with Parliament is the result of an
amendment conceded during the debate;15 and it appears to be a most desirable
feature to have in the scheme in view of the Ombudsman's responsibility to
Parliament. Indeed, it follows the efcisting procedure applicable to the Barbados
Auditor-General in his reporting functions to the House of Assembly.l6

It is worth noticing also that during the latter stages of the débate, a

question was raised as to the "final disppsition of findings by the
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Ombudsman™.17 In this regard, the observation was made that the scheme did not

* empower the Ombudsman "to prosecute“l8 on the basis of hlS or her fmdmgs- and

that the Bill gave "no undertakmg that after a report [had] reached Parhament

that anything else must happen™.}9 The Attorney—General was therefore asked _

to rationalise these features, or lack of features, in the scheme.
In résponse, the Attorney—General explained that

; ' . if the Ombudsman's Report [disclosed 1 that a
cr1m1na1 offence has been created, obviously, his Report
would not only be ldid in Parliament but the Director of
Public Prosecutions. would take notice of it. The
relevant Minister under whose Portfolio the Ombudsmen
comes would have a duty as well as the Attorney-
General, for that matter, to draw, the Report to the
attention of the Director of Pubhc Prosecutlons.20

Itis suggested that, subject to an observatxon to be made at a Iater
stage, these statements seem to descrtbe the approach whlch the Ombudsman as
a responsible investigating agency would be expected to adopt. Clearly, the
logiec of the scheme must imply that where the Ombudsman finds that an
mJustlce had been sustamed as a result of administrative misconduct wh1ch is s0
unreasonable gs to be corrupt, the Ombudsman would be expected as a matter of

duty to incorporate that finding in a report to Parhament for the attention of

the appropriate authority.

‘

Is this not the approach which a Director of Audit or an Auditor-
General would take in a case of a finding of misappropriation of government'

finances? Yet, no suggestion is heard, at least in Barbados, that the Auditor-

General should be empowered to0 prosecute in such circumstances.
- However, since questions of this kmd and of the Ombudsman's lack of
power to investigate ‘eorruption2l have been raised to detract from the

Ombudsman's potent1a1 s an effectlve mechanism for v1nd1catmg the rxghts of
)( .
P

- - -, .
N -
.

£y

-
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the individual citizen against the Stat'e, it .is perhaps appropriate at this stage to
recall what the Constitution Commission of Trinidad and Tobago had to say
_ ‘about investing the Ombudsman with power to investigate corruption. The

Report on this matter states.as follows:

. A further issue is raised whether an Ombudsman
or, Commission” with the same powers should be
authorised to investigate allegations of corruption in

. bublie office. It is recognised that to do so would be a
departure from the ordinary concept of the institution

. as it has developed thus far. It is something new. But
it is worth examining. ' '

The argument for giving the suggested authority
may be summed up as follows. In an inereasing number
of countries there is a fairly widespread feeling that
many public officials are corrupt. The popular term
‘used here for deseribing such corruption -is "bobol™.
Usually, it is difficult to get the person aggrieved or
otherwise concerned to report the matters to the police
sinee either they are themselves involved or they fear

L vietimisation in the future. Apprehension of
widespread corruption breeds a lack of respect for
g &uthomty and a cynicism which inhibit the- drive for
) community development. Hence, -if allegations of

corruption, whether made by persons aggneved or not,

can be vigorously pursued by an able and dedicated T
official with wide powers of investigation, they will

either be established or disproved. If established, legal

proceedmgs can be taken ageainst offenders. In eyther

case, the air is cleared and proper standards can be set

for the conduct of persons in publie life to the enduring

benefit of the society.

" However, crities of this argument maintain that
such -an innovation would be dangerous. As in the case
of any other criminal offence, the investigation of
corruption in public office is a matter for the police.
No one other than they should therefore be authorised
.. to investigate officially any-complaint likely to lead to

a criminal charge. ‘An Ombudsman who ventures into
this area could find himself an objeet of such bitter
eontroversy that hie would be qdite unable to perform
his more usual funetions. Besides, the effectiveness of
his investigations has been shown from experience to
depend in large measure on the keeping as secret and
confidential all documents -produced, all disclosures
made-and all information given to him and his staff in

e
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the execution of the functions assigned to him. Hénce,

to alter that practice would be to 1mpa1r‘_ the very

foundations of the office.22

It is- mterestmg to note that whereas the Barbados scheme reflects

“the approach advocated by the Commission, the Tnmdad and Tobag'o precedent

_on the other hand gttempts to take the Ombudsman, albeit to & 11m1ted extent,

mto this fleld by prescrlbmg that- '

The Ombudsman shall have power to mvestlgate
complaints of administrative mJustlce ... notwith-
standing that such complaints raise questlons as to the
integrity or corruption of the public service or any
department or office of the public service, and may
investigate any conditions resulting from, or calculated
to facilitate or encourage corruption in the public

serviee, but he shall not undertake any investigation N
into specific charges . of ' corruption against
individuals.23 : .

The precedent further provides that where in an investigation "there

s evidence of any corrupt act by any public officer or by any person in

connection with the pubhc service", the Ombudsman shall report the matter to

the appropriate authonty with his recommendatmn as to such further

investigation as-he considers proper.24

-

It is npt intended to consider the efficacy of these provisions-to -

determine whether the pbwer conferred is merely ostensible or otherwise. The

point is not relevant at this stage. What is relevant, however, is the faet that

‘whatever the extent of that-power, the Ombudsman is required to "r;aport" the

matter for the atten_tibn ‘of the appropriate authority with recommendations for

further investigation. 1t is suggested that even in the absence (as is the position
. )

in Barbados) of this legislative directive, the Trinidad and Tobago Ombudsman

would be under an inherent duty to adopt a similer course of action.

" Consequently, the existence of the Trinidad and Tobago provision would seem to -

-

e v
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provide no discernible advantage, iﬁ effect, over the Barbados scheme in this
area of concern, except' perhaps, in terms of the channel of commumcatxon, i.e.,
the Trinidad and Tobago provns:on requlres the Ombudsman to report the matter
to the apprqpnate authorlt-y, and there is nothing in the provision to suggest that
the fefergnce to "appropriate authority" is limited to the Trinidad an.d Tobago
Parliament. . '

In the result, the positidn seems to be that if the Trinidad
Orr_tbuasman“as a result of an investigation (not being an investigation into a
gpecific charge against an individual) finds that there is evidence which points to

-corruptionl in .the public- service, he c.:an. report the matter directly to the
Commissioner of Police, &g perhaps to the appropriate Service Commission- for
investigation. The Barbados Ombudsman, on thé other hand, would have to bring
the matter to‘the atténtion of Parliament via the Speaker and the President.

Nevertheless, the question still remains, how woﬁld the matter.reacﬁ
the appropriate authority under the Barbados scheme?

In seeking to give some guidance on this matter, the Attorney-
General had suggested that ;he "relevant Minister under whose Portfolio the
Ombudsman comes would have a duty as well as the Attorney-General, for that
matter, to draw the report to the attention of the Director of Public
Prosecutions™.25 . ] | 5

In so far as these remarks suggest the existence of ministerial
resp-onsibility for the Ombudsman, they must be acknowledged as no more than
an over-statement made; perhaps, in the heat of the debate. |

Early in this analysis, it was .ob‘served that, unlike the other
Caribbean~ Ombudsmen, the Barbados Ombudsman is not an ‘officer- of

Parliament, but is accountable to Parliament. Indeed, the suggestion was made

LY

—
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that the scheme may be considered as drawing a clear d1§ inction between

_indépendence and accountability in that it states quite unequivocally that the

*Ombudsman shall perform his functions in accordance with his own independent

judgment but shall be respbnsible to Parliament for the general. discharge of his
duties". ?5 Consequently, not only is the Ombudsman independent of Parliament,
but also mdependent Sf the Executive. There is therefore no ministerial
responsxbxhty for the Ombudsmen. Thus, the Ombudsman reports directly to
Parliament. .

This {eature undoubtedly carl give rise to some interesting questions
such as who speaks to or for the Ombudsman.

However, before a possible answer is attempted, it should be
emphasised that the suggestion by the At'gomey—General that the responsibility
for bringing a report r_ecommending the institution of criminal proceedings
against some individual should rest with the office of the Attorney-General

would seem to offer & more valid approach in the circumstances.

Publication of reports T ] , : -

The Ombudsman's reports are deemed for .the purposes of the law of
defamation to be authorised to be published by both Houses of Parliament. The
scheme therefore provides protection by way, of privilege to the Ombudsman for
any statements made in the reports. Protection is g]so given to other
communications made ‘to or by the Ombudsman in connection with an

investigation or the functions of the of fice.27

-
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Who speaks for or to the Ombudsman?
-l

It has already been suggested that the Barbados bnlbudsman is not
only 1ndependent of Parliament, but also has no Minister to: whom he or she is
answerable. That this position is not unprecedented in B\A{bados o-r elsewhere, .xs
exemplified by the posmon of the Judges and of the Director of Public
Prosecutions who are traditionally independent of ’the Executive. Altlhough i
their case, tnere is no accohntability at least in the sense epplying ‘to the

Ombudsm;m.

. The question who spesks to or for the Ombudsman in th‘e absence of
the existence of a— degree of Ministerial responsibilty therefore becomes most
significant when the Ombudsman experiences difficulties (as indeed is evident
from the reperts of Caribbean ®mbudsmen28) of one kind or ano;cher in
dischargin-g the functions of the office, or in having certain recommendations
irn'plemented by the government agency concerned. - |

" In the case of fhe non-implementation \of a recommendation, the\
diffieulty can be met by the submission of a "Speecial Report” to Parliament
celling attention to the situation. But even In such a case, there is at present no
machinery in ansr of the Caribbean States similar to that of the United Kingdom

Seleet Committee on the Parliamentary Commissioner for Administration to

ensure that any such report gets the Parliamentary attention it deserves.
k]

Is the establishment of a Select Com mit_tee desirable?

« That the existence of such a Committee is likely to .enhance the
effectiveness of 'the Ombudsman is at once evident from the :L]ni'eed Kingdom
experience. There, the Select Committee has been able to se?:ure the

implementation of recommendations made by the Parliamentary Commissioner.

¢
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. One such instance relates. to the practice pre;riomly'adopted by the

United Kingdo'm' Depariment of Inlal:\d Revenue of not .paying interest to
compensate fcﬁ' anSr 1nordmate delay in refunding an amount of incomg,tax
overpaid.

This practice, according to Frank Stacey, . v'vas in the
Comm1ttee's view unjustifiable particularly since the Inland Revenue requlres
the payment of interest by the taxpayer on tax under-paid and not paid promptly
on demand".29  Stacey further indicates that following the continued
diséetisfaeiion shown by the Perliamentary "Commissioner and the Select
Committee with respect to the practice maintained by that Department, tﬁe
Government in'troduced legislation providing for the payment of interest by tﬁe
-Department of Inland Revenue on delays in repayment of income tax and estate
duty.30 |

From -the Special Report to the Jamaice Parliament ‘which is
reproduced in the First Annual Report of the Ombudsman, 197931 under . the
rubrie .“Equity and Income Tax are strangers", i.t is clear that the tax
administration in Jamaica on the question of the payment gf interest on income
tax c_werpaid follows the practice once adopted by the United Kingdom.
Consequently, the difficulty that confronted the Jamaica Ombudsman in the case
reported can therefore be described as similar to that experienced by the
Parliamentary Commissioner. . Recounting the efforts taken to ensure
implementation of the recommendation that interest be paid to redress an
amount improperly deducted from the complainant's salary, the Jamaice
Ombudsman commented as follows: |

-

The Commissioner of Income Tax remained
unmoved.

~
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_ Citing- passages from two cases, both of which
were decided some few decades before the advent, in
Great 'Britain, of the Ombudsman institution and in
neither of which the point at issue bears any relevance
to the matter under consideration, the Commissioner of
Income Tax maintained that "Equity and Income Tax
are strangers". If that be so then I can think of few
better reasons for the establishment of the office of
Ombudsman.32

The Ombudsman then suggested that thé Income Tax Commissioner's
difficulty, perhaps, derived from the lack of & "proper source from which to pay

the compensatio'r:r which justice [seemed] so clearly to demand". He therefore

. suggested that if that was indeed the case, then Parliament ought to consider

setting ub a specifie fund to m;aet '-any compensatory payments recommended by
the Ombudsr:ns.nn‘.:’f3

No 'eévidence is available to indicate the reaction of the Jamaica
Parliament to this report. Indeed, a note to the report indicates that at the tirﬁe
of printing the report, the Ombudsman had no information as to "any action
taken or contemplated by Parliament™.34 However, the situation does seem to
argue forcefully for the establishment in the respective Caribbean States of a

body similar to the United Kingdom Select Committee to maintein, if not

enhance, the effectiveness of the Ombudsman.

That there is a growing need for the establishment of some such
machinery in Parliament has also been derived from an interview with one of the
Caribbean Ombudsmen.35 The Ombudsman hinted at the likelihood of a proposed

-

recommendation for the establishment of a Parliamentary Committee to deal

~with his reports.

These indicators would therefore seem to suggest that Barbados

.
~ would be well advised to consider the establishment of similar machinery when

the office becomes operational. ©
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CHAPTER X

CONCLUSIONS

Sufficient has been said about the Ombudsman system and its
adoption by some of the independent States of the Commonwealth Caribbean
region from which some conclusions may now be drawn.

-

"General

) It is clear from the review conducted in Chapter I that not an
insignificant amount of time elapsed Between the date of the introduction of :the
Ombudsman systém in Guyana in 1966 and its adoption by other States in the
. Tegions .

It took approximately ten_'years to reach Trinidad and Tobago, twelve
in Jamaica, fourteen in Barbados, and twelve and fifteen years in the other
independent States. | -

During the intervening years, the review shows that in all the States
meﬁtipned specific;any in the foregoir{g paragraph thoughtful eonsideration was
given to the potei'ltial of the system in a Caribbean environment as evidenced by

the various bodies that examined the concept of the system and made

recommendations as to its acceptability for adoption.

. eec e
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Except in the case of Barbados, these bodies all made specific
récommeﬁd&tions in favour of adoption. The Barbados Commission, on the other
hand; while'not spetgifically recommending adoption, 'yet recorn"mended that ény
decision to establish the office should be accomplished by an ordinary Act of
Parliamenf.
. [4 .

Thi-s apbroach by the Barbados Commission would seem therefore to
suggest that the Commission had no strong reasons to reject outright any
proposals for the establishment of the office in Barbados.

Consequently, any cr;iticisms which tend to sgggést that the adoption

.
of the system by Barbados was unnecessary would seem to \be unjustified. The
Jar?naica expérience elearly illustrates that certain griévancéé\or injustices are
of such a nature that recourse to. the remedies provided by th traditiﬁnal
constitutional machinery as & means of redress may not be readily available to
the aggrieved person, .as the case of the detention of the fifteen year 91d boy

shows. -Indeed, it is acknowledged that the available remedies which %’nay be

mobilised to vindicate the grievances of the individual against the State are

- often bewildering to the ordinary citizen. It is suggested that this would even be

the case where there is in existence a regime for legal aid which, more often
than not, would require & means test to be satisfied before legal aid is granted.
It seems therefore that the system has a potential as an indispensable
aid to the remedies provided by the conventional constitutional institutions.
Again, if the lack of enthusiasm in some segments of the Barbados
‘eommunity derives from the operation of the system ih Guyana, then it would
seem that Guyana's peculiar cireumstances have not been taken into account in

assessing the likelihood of a successful operation of the system in Barbados. In
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that case, any criticisms directed at the potential of the system based on the .

Guyana experience would be unfair and unjustified.

Evaluatxon of the Barbados model

The analysis of the Barbados scheme seems to suggest that from a.ll
the existing schemes, the model has adapted those provisions that appear sultable
to the Barbados position. In some insta.nces, improvements in ‘the provisions have
been made. Tl':e appointment procedure fomthe Bai‘bados Ombudsman is one such .
instance. : - \ | '

’ In terms of tr;e Ombudsman's ihdependence, the. model has provided a
legislative ‘founciation for the widest possible interpretation of this notion. This
" is reflected in the scheme by providing for no fixed period of tenufe.

" As to the Ombudsman's.jurisdiction, the model displays a significent
departure from those formulations appearing elsewhere, and the analysis of the
Barbades jurisdictional formula would seem to rebut the suggestion that it is
" "widely drawn" or "unspecific”. Indeed it would appear to be more restmctwe
than formulations appearing elsewhere, &S as for example, in New Zealand and in
those inspired by that model.

In some models, notably, New Zealand, and those following that
pattern, the Ombudsman is prohibited from questioni;ig the deecision of a
Minister, but may investigate a recommendation made to & Minister. The
Barbados provision on this point is more direet in that it allows the Ombudsman
to question & Minister, and any suggestion to the contrary would seem to be
unjustified.

The analy51s further reveals that the principal objects of the

Ombudsman's jurisdiction are- reﬂected in a Schedule to the Act, and that 1t

. L
o
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would be in keeping with prineiple if those government agencies that come into

direct contaet with members of the public are incorporated in the Schedule on

the basis of a defined classification.
As to the matters e_xcluded from the Ombudsman's jurisdiction, it has

been noticed that those correspond w_ith matters similarly excluded elsewhere,

~ and that the model\adopts other features that éi:é characteristic of the system,

for example, the power to initiate an investigation on the motion of the
-Ombudsman, to mﬁke recommendations for remedial actions, and to issue
reports. 7 . ] 5
‘The Barbados model does not confer any power on the Ombudsman to
change. or reverse any administrative -deéision, or to enforce any dec=ision by way
of court proceedings or to prosecute any person whose conduet is so unreasongble
as to be corrupt. These are not normally the p@wers contemplated by the
édaptation of the Ombudsman concept for countries adhering to the Westminsfer
system of Government. It therefore seems that the powers which-the model

confers on the B‘,arba;ios Ombudsman are no less than, and are consisterit with

those of the classical Ombudsmen. In other words, the Barbados model would

seem to have captured all the essential characteristies of the Ombudsman

system.

Trinidad and Tobago's experience, as well as Jam&ica's, shows that
tHe eoitizens there are making use of the institution, and, as seen from the'-
analysis, that there are clear instances in both countries to justify the
establishment of the 'institution.

Since Barbados has drawn heavily not only on these precedents, but

also on those in the United Kingdom and New Zesland, improving wherever

possible on their adaptation to suit the Barbados position, it would seem
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reasonable to conclude that the legislative scheme adopted by the model has a
potentml for an effectwe operatlon of the systern in Barbados, notmthstandmg

- those areas where suggestlons have been made for refinements in the scheme. >

This view, however, is’ sub]ect to other.-determuung factors, for example, the

. selection of a s'uita.b% person for the office, and the adequacy of the-staff to

earry out the functions of the office.

]

The personalit'g factor ' . N : N

r

. As’ earher suggested no matter how well concewed and perfectlye.

de51gned any legxslatwe prov1s1ons may be, they can be made nugatory by other

“

foreces._

This is no less true where the legislative schieme is one Jesigned to
reflect the ;;rinciples of the 6mbudsman system. No amount of draftin;g
tec;l}ni;;}.les, or the applic;atio? of legislative devices reﬂeclzted in'any_Ombu.ds'man

scheme can by themselves eqsure.a.successiul opérationv of the system. In the .

final analysxs, e s@g of the system will depend on the good Judgrnent ‘

comMmon Sense and tact of the person appomted to the office. It is therefore of
’ the greatest importance tpat the person to be appointed to. the office in
Barbaaos should= be éelected with the greatest care possible. His or.her honesty;
‘1r.1tegr1ty and mdependent character should be beyond quest;on.
If these considergtions are made to apply In the sl,elec'aon process,
and adeduate staff is provided to support the Ombudsman in his or her funetions, .r\

- then judging from the successful operafiop,o'f the system elsew

here, it seems
* 'L likely that the system will operate effé_ctively in ‘ﬁarbados,_. . /\
&’ | . | &
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Desirability for a constitutional stat¥s?

' #7171t will be recalled that the Barbados Constitution Review Commission

took the view that "any decision to create an office of Ombudsmen should not be
included or enshrined in the Constitution, but-that Such an office could be
created by local Act of Parliament". No reason was given for this line of

- ; A .
thought by the Commission. Presumably, it was based on reasons of expediency

. only in that it would indeed seem to have been inappropriate for the Cbmmission

L +

to recommend at that time that the office be created by way of a constitutional

_amendment. However, the importance and dignity of the office of Ombudsman

as prescribed for under the Barbados scheme seem to be such as to qualify the

office for a constitutional status. Therefore, it would seem desirable that

consideration be given to incorporating the office in the Constitution if at an}f

time proposals are -being made to amend the Constitution of Barbados.

- . -
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JAMAICA CONSTABULARY® FORCE .  APPENDIX B.

1
S H

: Py .
“It might be months, or years, or days.
I kept no count, I took no note.
I had no hope . . ... -

- ' ‘ I ) . . .
On the Tth of July. 1950 and in' the manner which presently appears 1 submitte] to Parliunent the
sceond special report in accordance with the, Ombudsman Act®. The report follows verbatim.

. The Ombudsman — Special Report to Parliament

. : ' ~ < :
In accordance with the provisions of Section 21(2} of the Ombudsman Act. Law 23 of 1978. 1 have
the honour to lay before Parliament the second special report. :

Writing to me from the South Camp Rehabilitation Centre by a letter which reached me on the 21st
of April, 1950 a young man complained that he had been:

i. arrested on the 25th of August, 1978:
ii. remaniled at Central Police Station for one day;

iii. taken to the Stany Hill Remand Centre and therc detained for three
months; . ‘

iv. taken to thc Gun Court an the Ist of December, 1975,
and . : : .

v, remanded ar- the South Cemp Rr:habilifaritm Centre from “the st of
*December. 1978 until the date of his letter (April 10, 1950) without cver
- ‘ having been taken bcfore a Court. ’

1 felt sure that the complaint was labouring under some misapprehension and set about with anxious
care to uncover the true facts.

Much to my amazement. as the evidence fell inte place. the following story emerged: .

A boy of about fifteen summers old was admitted to the Kingston Public Hospital on the 21st of
August, 1978, suffering from gun shot wounds to the abdomen, reportedly sustained during the commission of
2 crime. . ‘

There is some discrepancy as to the time of arrest but there is fithe doubt that he was arrested bv
a Detective Corporal of Central Police Station and charged with:

Shopbreckiny with intent, -

+

a.
b.  Ilegal Possession of a Firearm, - . ‘ .
c.

Ilcgal Possession of Ammunition.
He remained in hospital until thé 10th of October, 1878 when he was discharged.

According to the complainant, on his discharge from hospital he “was taken _tq’ﬂ’?& Central Police

Station where he spent one night hefore being taken to the Stony Hill Remand Centre.There is a document,

however, which purports to be an “Interim Order” made-under the Juveniles Act, which suggests that he was

taken before the Family Court on the 13th October, 1973 and remanded in custody at the “Remand Centre’,

until the 30th of November, 1978. Be that as it may, there is no evidence of his having been taken before the
Family Court on the 30th November, 1978 'in obedience to that Order, or at all.

Instead he was taken on the st of December, 1978 to the ‘Rehabilitation Centre and Gun Court
Remand'. at South Camp Road in Kingston. There he remained until the st of March, 1979 when he was es-
corted from the Rehabilitation Centre to the precinets of the Gun Court by a Constable. ,

There is no evidence that he was placed before that Court or_any other Court on that of any other
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 subsequent day, but the records disclose his re-admission to the Rehabilitation Centre on that same day (lst .

Mgrch. 1979).

) From that day and until his letter of complaint above referred to, there is no evidence to suggest that
the ‘complainant ever left the Rehabilitation Centre for any place whatever, :

Preliminary investigations into the matter were concluded on Thursday, the 22nd of May, 1980, when
the Director of Investigations filed his report. :

.On that very day and in a telephone conversation I apprised the Permanent Secretary, the Ministry

of Justice, of the facts and asked that he take immediate steps to have the complainant placed before th'e_

appropriate court at the earliest possible moment of time.

I next spoke with the Permanent Secretary, the Ministry of Justice, about the matter on the 26th of

May, 1980 at which time he assured me that all was being done to comply with my request to have ths bov
placed immediately before the Court. . '

On the 15th of .June. 1880 I transmitted my findings to the Permanent Secretary, the Ministry of Justice,
and wrote to him inter alia; )

"Whatever the outcome of the case, however, there is no gainsgying the fact

that during the period from the 30th of November, 1978 (perhaps the 10th of :
October, 1978) and until the date when, in compliance with request, he was

placed before the Court (assuming him to have been so brought), the complain-

ant remained in custody without due process of law. ~

"It seems inevitably to follow that grave injustice has been done to the youmy
citizen. ' )

“The Constitution of Jamigica under the head’ling ‘Fundamental Rights and Free-
doms’, nrovides in section 15(3) that: =~ °

- = "Any person who is arrested or detgined —

a. for the purposc of bringina him before a caur‘: in execution
of the order of a court; or

b. upon reasonable suspicion of his having committed or béing
about to commit a /c,;mmnal offence, .

and who is not released, shall be brought without delay before a court’.
and in clear, unequivocal terms section 13(4) declares: .

"Any person who is enlawfully arrested or detained by any other person

shall be entitled to compensation therefor.from that persom. .

In all the circumstances éf this particular case, therefore, | recommend that:

before the appropriate court, stcps be taken to bring him immediately
before such court; -

I in the unlikely event that the complainant has not yet been placed

approprigte compensation be paid to the complainant without anduc
delay. :

1o

Please be kind enougii to adrise me within a reasonable time of the action -

taken to resnedy the injustice”.

\ Despite my several telephone conversations, however, and notwithstanding my letter of the 19th of
June, 1980 (delivered by hand to the Permanent Secretary, the Ministry of Justice), a visit by a team of Inves-
tigators from this institution to the South Camp Rehabilitation Centre on the 30th of June, 1980, dicited the
disturbing news that the juvenile had not-even then been taken before a Court in compliance with ciear con-
stitutional requircments. Convinced ‘that the matter could brook no further delay, I tried Without success, on
the 1st of July, 1980 to contact the Commissioner of Police by telephone or by radio.
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Nevertheless and unbelievably, when my officers visited the South Camp Rehabilitation 'Centre this
moming, the boy remained incarcerated in total defiance of the Constitution and in utter contempt for the °
Rule of Law. ’ ' ; '

I now deem it my clear duty to bring the ‘matter to the attehl_:ion of the Parliament for appropriste

’

On the 2nd of ]ﬁly, 1980-(in .a letter delivered by hand

_these terms:

“The attached copy of my letter to the Permanent Sccretary, the Ministry of

Justice, speaks volumes for itself. -

The Permanent Secr-emry. the Ministry of lustice, has informed me that in a
letter dated the 28th of May, 1980 hé requested you to have the above-named
complainant placed before the appropriate Court without further delay.

Despite that request however, if today’s information from the Gun Court is

correct, and if I dm correct in my view that the Gun Court is-the appropriste .

Court, then the youthful prisoner has still not been teken before the Court.

1 have little doubt that you will 'share my view that it is unfortunate that the
boy remcined in custody, in contrauention of the isions of the Constitudion,
jor upwards of eighteen (18) months {(epperent by insdvertence) .untid his
plight was brought to light by the officers of this institution. -

eiveable, howcuer, is that he has been allowed to remain in custody
for so long after the grave injustice which has been meted out to him has been
brought to" the “attention of those who are sworrito uphold the provisions of

What is unfor,

- If the abote-named complainant is not placed before the next sitting of the

Gun Court, I will be obliged to bring the matter to the attention of the Porlia-
ment and_the Nation™.

\
‘: -

-
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APPENDIX C.
THE OMBUDSMAN AND THE LAW
. by E:C. Green .
Parliamentary Ombudsman in & Letter to the Editor of September 9. 1980.

We are writing in response to the legal opinion expressed in your Editorial of the Daily Cleaner
published on Friday, August 1, 1580 on the ‘Question of our jurisdiction to investigate the case of a certain
complainant, o ' . . '

' We acknowledge that, with respect E:: 2 given matter, the opinions of the most erudite and thorough
of legal scholars often vary. This is not only use man is fallible, but also because there are certain cases
called hard cases in legal literature which do not lend themselves to clearcut and easy determination.

. For our part, while we feel sure that we accomodate a fair amount of learning (legal.and otherwise)
within the walls ‘of our institution and indeed, try our best to be careful and thorough in our deliberations,
we are the first to admit that we are only human and, therefore, fallible. This, we would like to feel; makes
us more tolerant of human failings and genuine error. _

With all this, however, we have to admit to being somewhat surprised, Mr. Editor, that you should
state as fact what is clearly your opinion arid withal an opinion which we hold to be misconceived. _

You are, in our view, absolutely correct in saying that Section 12(2)(b)- 65 the Ombudsman Act in

conjunction with paragraph one of the Third Schedule to the Act debars an Ombudsman from investigating .

“the commencement or conduct of civil and criminal proceedings in any court of law in Jamaica or before any
- intemational court or tribunal”. However, it seems to us that you are none the less incorrect in saying that “jit
appears that under the Act the, Ombudsman has no jurisdiction to investigate cases like . . . . s since it would
be an investigation inte the commencement of criminal proceedings in a court of law”. Indeed, the gravamen
of our concern was the fact that criminal proceedings in the proper court werehot being allowed to commence.

. Further, when you go on to state quite unequivocally "while cases like . . . . s are shocking, investi-
gations by the Ombudsman into them are in excess of jurisdiction and in breach of the Act. It may be that
it is time Potliament re-examines the jurisdiction of the Ombudsman with a view to enlarging it to cover cases
like .. ... Untl then, the Otnbudsman should keep within the limits of his jurisdiction as defined in the Act™,

— you are (we think) offering (quite unjustifiably‘as it seems to us) a”statement of your opinion as a state-
ment of fact. o

We feel that the challenge to our jurisdiction (let alone the unequivocal terms in which it is posed )

is unjustifiéd because itis clear to us that our.jurisdiction to investigate the . . .". case was founded on the fact

. that he was being falsely or wrongfully and indeed unconsitutionally imprisoned. In other words, he was being
detained in certain circumstances that make the detention wrongful and unconstitutional. In the same way that
a false imprisonment may be founded, to take one example, on the fact that an arresting officer without 2

. warrant does not inform the arrested person of the act that gives rise to his arrest or the tnie ground of his

arrest, so it may be founded on the failure to bring an arrested person before the Courts within a2 certain period
of time. Just as in our example the failure, in the process of arrest, to give certain information is a mere ingre-
dient of+the injustice, the core of which is the detention, so the failure to bring an arrested person before the
Court within a reasonable time of that person’s arrest is just an ingredient of the offence or injustice which is
the detention of the arrested. person for an unreasonably long time before that person is brought before the
court to answer the charges aghinst him or her. In our view, we.derive our right to investigate the .. . . case
from the fact of his being held in custody for an unreasonably long period of time before being placed before
the Court and this is an.entirely different question from the investigation of the commencement and conduct
of court-proceedings.”In the . . ... case, our jurisdiction was in relation to . . . . ’s detention in certain circum-
stahces and not in relation to the commencement of Court proceerings in certain circumstances.

I have taken pains to explain and clarify this maztter, not only because the case is an important one,”
but because we share the view that we have a duty to keep within the limits of our jurisdiction. In fact, in
terms of the question of determining whether tve had jurisdiction in this case, it may be germane to point out
that, a more difficult question for our resolution was the possibility of contravening the provisions of Section -
12(2{a) of the Ombudsman Act which precludes us from investigating any action for which the complainant
has or had a remedy by way of proceedings in anv court or any tribunal set up by or under an Act of Parliament.
While it is true that in this case . . . . may well have had remedies in Court by, way..of habeus corpus proceed-
ings or an action for false imprisonment (to name but two cxamples), Section 12(3)(a} of the Act provides
that cven where there is or was a remedy by way of court proccedings, the Ombudsman tay still investizate
the matter if hé is satisfied that in the particular circumstances. it is not reasonuble to expect the complainant

¢
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to take or have"&ken such proceedings. We satisfied oursélves thatin . ... 's c:rcun:stancts it would have been ‘
unreasonable to expect him to have taken and to take these procecdings (at any rate with the alacrity the matter
required) and acted accordingly. : ‘

" I crave your indulgence while I make two further points. The first is that, one of our recommendations —
in the matter (that the complainant be brought speedily re the Court), was made in an effort

-

- l )

to remove

one of the bases of the ongoing injustice. We avoided the other altenative ( that of recommending, his release; -

because we feel that justice to
crime should be tried in the ordin

e community and the rule of law demands that persons charged with serious A

courts of the land. To take care of the injustice that he had already

suffered by virtue of being unjustifiably detdined for so Tong, we recommended that he be paid a certin sum

in compensation.

The second point is that we think it our duty not only to operate within the bounds of our jurisdiction
but also to assist if possible all complainants in whatever way we can. While we appreciate all genuine and
thoughtful efforts to help us walk the inevitable tightrope of trying to achieve both these ends, we sincerel
hope that we will not be forced into dissipating much valuable time and energy in dealing with unfounded

~ criticisms.
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APPENDIX D.

Supplement to Official Gazette dated 11th De'cember. 1 980.-
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BARBADOS
Y
I assent, - i
: . D.H.L.WARD
Governor-General
4th December, 1980.
1980 — 68
An Act- to provide for the establish-
ment of the office of Ombudsman.
gt - o~ &y
(B}LMMOR) Commencement.
ENACTED by the Parliament of Barbados as
follows: : ‘
1. This Act may be cited as the Shorttite.

. Ombudsman Act, 1980. ..
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removal.

OMBUDSMAN ACT, 1980 —- 68 N

2 (1) Thcre sha]l be an Ombudsman for-
Barbados who shall, in accordance with this Act,
investigate and report upon allegations of improper,
unreasonable  or inadequate administrative conduct.

~ .

{2) .The Ombudsman shall perform his
functions in accordznee with his own independent

jrdgment bui shall be responsible to Parliament for the

general discharge of his duties.

(3) The Ombudsman shall not enter upor
the duties of his oitice until he has taken and sub-
seribed the oath of office in the form set out i rhe
First Schedule. -

(4) The Ombudsman shall not be a member
of the Senate or of the House of Asserhbly and shall
not hold any other offics of emolument or engage in

- any other occupation for reward.

3. (i) Subject fo . subsection (2), e
Ombudsman’  shall  be appointed by fthe
Governor-General. by instrument under the Public
Seal, on the recommendation. of the Prime Minister
after consultation with the Leader of the Opposition.

(2} The Governor-General shall bcfon.-

appointing a person 10 be the Ombudsman, submit the
proposed appointment to ecach Houqe of Parhament
for approvzl. :

POOR COPY
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_ ) :I'_hc Ombudsman may be removed from
-~ office in accordance with the provisions of section 105

of the. Constitution which shall apply to his office as
if enacted by this Act and the prescribed authority for
that purpose: shall_bethe Prime Minister acting after
coﬁsulia}ioh_ with''~the Leader of the Opposition.

(4) The Ombudsman shall vacate office on
attaining the age of sixty-fives years but may be
ré-appointed by’ the Govermnor-General in the same
manner as under subsection (1) for one further period
not exceeding 5 years. ’

(5) The Ombudsman may resign office at
any time by written notice to the Governor-General.

. 4. {1) Any function of the Ombudsman utder
this Adt may be performed by any officer of the
Ombudsman authorised by him for that purpose.

_ (2) The officers of the Ombudsman shall
be public officers appointed in accerdance with
section 94 of the Constiturion. . .

(3) The Ombudsman may charge such fees
in connection with his functions in such amounts and
subject to such conditions as the Govemor-General
may prescribe, :

(4) -All fees received by the Ombudsman

pursuant to subsection (3) shall be paid to the Accoun- .
tant General. ‘

5. (1) Thé purpose of an investigation by the
Ombudsman shall be 0 ascertain whether injustice has
been caused by unproper. unreasonable or inadequate

Administra-
tive pro-
visions.

.
Powers
of invest-
gation.

PR .



e = -

Second

Schedule,
Thixd
Schedule.
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administrative conduct on the part of a government
ministry, department or other authority subject to this
Act. .

~  {2) The Omb\idsman' may invcstigatc-. any

course ‘of conduct and anything done or omitted by
any person in the exercise of the administrative’

functions of the govermment ministries, departments

and other authorities . specified in the Second
Schedule, not being functions concerned with a matter

specified in the Third Schedule.

(3) The government ministries, depart-
ments, authorities and matters specified in the Second
and Third Schedules shall be defined in accordance
with any restrictions or notes therein contained.

(4) The Govemor-General may, by order,
amend the Second or Third Schedule; but an amend-
ment .of thé Third Schedule shall be subject to
negative resolution. | )

(5) An investigation by the Ombudsman
shall not be prevented by any provision in any enact-
ment, other than the Constitution, to the effect
(howsoever expressed) that any matter or thing shall
be final or conclusive or shall not be disputed, review-
ed or called in question.

(6) If any question arises whether the
Ombudsman is empowered to make an investigation or
to uxercise any power upnder this At s maL 0 e

’
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thinks- fit, apply to the Highs Court which may deter-
mine the question by declaratory order.

6. (1). The Ombudsman shall not make an
investigation  without first’ receiving 3 written
complaint in accordance with this Act, unless he is of
opinion or either House of Parliament resolves that
there are reasons of special importance which make
investigation by the Ombudsman desirable in the
public interest.

2) In deciding whether to make, continue
or discontinue an investigation authprised by this Act
the Ombudsman shall in all cases act in accordance

with his own discretion which shail not be questioned; -

Conditions
of investi
gation.

(9]

and in particular he may refuse to’ investigate any

matter on the ground that it is trivial or that the
complaint is frivolous or vexatious or not made in good
faith, or that the complainant has not 2 sufficient
interest therein. ‘

7. (1) Subject to subsection (2), the
Ombudsman shall not investigate any case where, in
his opinion, the complainant would at any time have
had a remedy or right of appeal in a court of law,
tribunal or similar body established by the Constitu-
tion or by or under any enactment or by or on behalf
of Her Majesty.

remedies.

2) Notwiths'ténd‘ing subsection .(I),' thg:_-

Ombudsman may investigate such a case if he is satis-
fied that for special reasons the complainapt could not

L
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Complaints

" remedy or right of appeal.
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fairly be expected to have had recourse to such

8. (1) A complaint under this Act may.be
made by any person or body of persons, whether
incorporated or not, other than a govemment depart-
ment, public authority or body constituted for pur-
poses of the public service or for managing any
industry or undertaking in public o“}nership.

T
(2) A complaint\may be made by the person
agpgrieved or his duly authorised agent; and where the
agerieved person has died, the complaint may be made
on his behalf by his personal representative or by such
other suitable person as the Ombudsman determines.

(3) A complainant shall be a citizen or a
resident of Barbados (or shall have been such at the
time of his death) or shall have been in Barbados or
on ‘a ship or aircraft or installation registered in or be-
longing to Barbados at thé time of the act or omission
of which he complains.

(4) A complainant who is , no longer in
Barbados shall, if the. Ombudsman so directs, be per-
mitted to re-enter and remain in Barbados, subject to
such conditions as the Minister responsible for immi-
éz:ation may direct, for the purposes of the investiga-
tion.

s
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‘ (3) A ‘cémplaint may not be made later
than 12 months from the day on whick the com-
plainant first knew of the facts giving rise to his
‘complaint; but the Ombudsman may extend this
time if in his opinion there are special circumstances
which justify such extension. .

(6) The Ombudsman shall determine any
question whether a complaint is duly made to him.

9. (1) The procedurc of an investigation by Procedure

the Ombudsman shall, subject to this Act, be such as
he shall determine.

(2) An- investigation by the Ombudsman
_shall be held in private and he may make such in-
quiries from such persons and in such manner as he
may think fit. '

(3) The Ombudsman may determine
whether any  person may be represented by an
attorney-at-law  or otherwise in an investigation.

(4) The ©Ombudsman :shaIl. before making
an investization give 1o the principal officer of the de-

of investi-
gation.

partment or authority concerned, and to any other .

person against whom the complaint is made, an oppor-
tunity to eomment upon the complaint.

(5) No person shall be entitled, as of right,
" to be consulted or heard by the Ombudsman. evcept
in the manner provided by this Azt
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. (6) The Ombudsman may, in the manner
™ prescribed, reimburse the complainant and any other.

person who assists in an investigation for expenses in-
curred and time lost. '

10. (1) Subject to subsection - (3), the .

Ombudsman ‘may. for the purpose of an.investigation,
requu'e any Minister, officer or member of the
departme1t or authority dbncermmed or any other
person (including the complainant) to supply any
information, produce any document or thing, attend

. for examination, or allow access by the Ombudsman

to any premises of.the department or authority.

(2) The Ombudsman shall, for '-‘such

purposes, have the same powers as the High Court
(including the power to administer oaths .and
affirmations) but subject to the same rulgs relating to
immunity and privilege from disclosure as appIy in the
High Court and subject also’ to the following
provfsi'ons of this section.

(3) Where the Attormney General certifies
that the gving of any information or

~ - the answering of any question or the production of

any document or thing or the allowing of access to
any premises

(a) might prejudice the security,
defence or international relations
of Barbados or the investigaticn or

_ detection of offences:

=
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',’ (b) might involve the disclosure of
g deliberations of the Cabinet; or -

o (c) might involve the disclosure or prd—

ceedings of the Cabinet or of any
committee of the Cabinet relating to
matters of a secret or confidential

nature and would be injurious to the
public interest,

the Ormbudsman shall not require the information or
answer to be given or the document or thing to be
produced or access to the premises to be allowed.

(4) Subject to subsection (3}, no
information," answer, document or thing shall be
withheld from the Ombudsman on the ground that its
disclosure would be contrary to the public interest.

'\0‘ :

Ii. (1) Information obtained by or on behalf Secrecy of

of the Ombudsman in the course of an investigation
shall not be disclosed in legal proceedings or otherwise
except :

(a) for the purposes of the
investigation and any report
thereon under this Act:

(b) for the purposes of proceedings
{or ‘possible proceedings) for an
offence of pejury connected with
an investigation under this Act: or

informa-
tion.
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-

(¢) for the purposes of proceedings
under section 12. ) *

(2) The Attorney General may give written
notice t6 the Ombudsman that disclosure by the
Ombudsman  of Eny specified -information or
document, or of any cl:%s of information or
document, would, in his opinion, be prejudidal to the
safety of Barbados or otherwise contrary to the pubbic
interest: and in that case~the Ombudsman and his
officers shall not communicate such information or
docurmnent to any person or in any manner.

_ 2. (D If anS( person without lawful excuse
obstructs the Ombudsman or any officer of his in the
performance of his functions under this Act or fails to

Cact as iawfuliy required by the Ombudsman, the .
Ombudsman may certify the offence to the High .

Court.

{2) Where an offence is so certified the
Hish Court may, after hearine any person properly
desiring to be heard, punish the offender in the same
manner as for contempt of court.

" 13. (1) The Ombudsman shall make a report to
cach complainant explaining the result of his
investigation, or his rcasons for, not investigating or
partially investigating the complaint. '
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(2) Where the Ombudsman makes an

investigation on his own initiative -or pursuant to 2
resolution of either House of Parliament he shall make
2 report thereupon to that House of  Parliament.

(3) In the case of a completed investigation
the report of the Ombudsman shall state whether he

. finds that injustice has been sustained by reason of

improper, unreasonable or inadequate conduct on the
part of any person, government ministry or
department or other authority subject to investigation
under this Act ‘and, in any case where he so finds,
what action, if any, he recommends by way of remedy
or compensation for the injustice.

(4) The Ombudsman shall, before making
any report, afford an opportunity 1o be heard to any
person, government ministry or department Or other
authority upon whose ¢onduct ‘he proposes to make
adverse comment.

(5) A copy of each report made by the
Ombudsmarn, on a particular case shall be sent by him
to ‘the principal officer of the rlevant government
ministry or departm\ent or authority and also, if the

Ombudsman thinks fit, to  any other person whose -

conduet is the subject of the complaint or of
comment in the repori.

1

(3 The Ombudsiner shail, in each caiendar

year, nomo - for izying Betore vach tiouws: of Parliament
- [~

2 geqns el rport on his fueceicss unsder this @0l

POOR COPY D
COPIE DEVQUALITEE INFERIEURE

1

NS DS



b

12

Communicy>
tions priv-

ileged.

3

OMBUDSMAN ACT, 1980 —68

¥

%)) The Ombudsman may, from time to
time, prepare for laying before each House of Parlia-
.ment such other reports as he may think fit, including

(2) a report on the inequitable or
unreasonable nature or operation
of any enactment or rule of law,
and' '

(b) a report on any case where in his
. opinion ‘injustice  has  been
sustained as aforesaid and the
injustice has not been or will not

be remedied or compensated.

(8) In making any report the Ombudsman
may name or refrain from paming any person ‘as he
may think fit. -

(9) The Onibudsman shall submit his reports
made under subsections (6) and (7) to the Speaker of
the House of Assembly and to the President of the
Senate (or, if the office of Speaker or President 1s vacant
or the Speaker or President, as the casc may be, is for
any reason unable to perform the functions of his
office, to the Deputy Speaker or Deputy President) who
shall cause them to be laid before the House of Assem-
bly and the Senate respectively.

14. For the purposes of the law of
defamation
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(a) any. communication made by or to
' the Ombudsman for the purposes
of 'a complaint or investigation
‘shall be privileged in the same
manncr as if it were made in the
course of proceedings in the High
Court;

(b) any report of the Ombudsman
under this Act shall be deemed to
be authorised to be published by
both Houses of Parliament;

(¢) any communication between the
Ombudsman and a member of
either House of Parliament for the
purposes of ¢  the Ombudsman’s

functions shall be deemed to be a -

proceeding in Parliament.

15. (1) The Govemor-General may make
regulations generally for the administration of this' Act
and, in particular; for prescribing any thmg required to
" be prescribed under this Act.

(2) Regulations made under t'rus Act shall
be suhject to affirmative resolution.

L3

16. All expenses mcurrcd By the Ombudsman
in connection with his.functions ‘under this Act or the
regulations shall be defrayed out of moneys voted for
the purpose by Parliament.

17. This Act comes into operation ona‘date
to be fixed by proclamatizii.
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FIRST SCHEDULE ;
Sec"tibn 23)
" OATH FOR THE DUE EXECUTION OF THE OFFICE OF OMBUDSMAN By
| L , appointed Ombudsman of Barbados in accord-

ance with the Ombud.sman Act, 1980, do swear that I will faithfully and im-
partially perform the duties of my office.
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SECOND SCHEDULE
Section 5(2)

MINISTRIES, DEPARTMENTS AND AUTHORITIES SUBJECT
TO INVESTIGATION

The Government Ministries specificd in paragraph 2 and the departinents and
authoritics specified in paragraph 3, responsibility for which is assigned from
time to timc to the Prime Minister or 2ny other Minister under section 72 of
the Cornstitution: : :

. The following Ministries:

Ministry of Agriculture, Food and Consumer Alfars

Ministry of the Attorney General

Ministry of Comununications and works

Ministry of Education and Cilture

Ministry of External Affuirs

Ministry of Finance and Planzing

Miniszry of Health and National Insurance

Ministry of Housing, Lands and the Environment

Ministry of Information S

Ministry of Labour and Community Services .
Ministry of Trade. Tourdsd and Industry
Prime Minister's Office

The following departments 2nd authorities:

Asrchives Department

Audio Visual Aids Department
Audit Department

Central Purchasing Department
Civil Aviation and Tourism Division
Customs Department

Defence and Sccurity Division
Department of Inland Revenue . -
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OMBUDSMAN ACT, 1980 — 68

SECOND SCHEDULE - Cont'd.

Department of Labour
Educational Institutions opesated by the Government
Electoral Department '
Electrical Engineening Department
Establishment Dividon
Department of Statistical Services
Fire Service Department
Hosgitals and Health Centres operated by the Government
Land Registry - ‘
Lands and Surveys Department
Land Valuation Division
National Insumance Depactment
National Nutrition Department |
Police Department )
Post Office
Price Control Division
Prisons Department
Printing Department
Probation Office
‘Rates and Taxes Deparmment .
Registration Department
Schools Meals Department
Town Planning Department
Treasury Department '
Waterworks Depastinent
Welfare Department
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OMBUDSMAN ACT, 1980 68

THIRD SCHEDULE
) ' Section‘S( 2)

Matters not subject to Investigation -

1. Action taken in matters certified by the
Minister responsible for External Affairs or other
Minister of the Crown to affect relations or dealings
berween the Government of Barbados and any other
Government or any international organisation of Stares

© or Governments.

2. Action taken, in any country or territory
outside Barbados, by or on behalf of any officer re-
presenting or acting under the authority of Her Majesty
in respect of Barbados or any other public officer of
the Government of Barbados. '

3. Action taken by the Attorney General under
the Extradition Act, 1979.

4. Action taken by or with the authority of the
Attofncy General or any other Minister of the Crown,
the Director of PubliccProsecutions or Commissioner of
Police for the purposes of investigating erime or protect-
ing the security of Barbados, including action taken
with respect to passports. '

5. The commencement or conduct of civil
or criminal proceeding before any court of law in
Barbados or proceedings under the De{qnce Act,
1979 o . '

- 21
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OMBUDSMAN ACT, 1980 — 68

THIRD SCHEDULE — Cont'd.

6. Action taken in connection with the exercise
or possible exercise of the prerogative of mercy under
the Constitution or otherwise.

7. Action taken in matrers rchting to con-
tractual or other commercial transactions, being trans-
actions of a department of govcrnmen: not being
transactions relating to

(a)

(b)

T 8. Any

.

the acquisition of land compulsorily or in
circumnstances in which it could. be
acquired compulsorily;

the disposal of surplus land acquired
compulsorily or in circumstances inwhich

.it could be acquircdl compulsorily.

action or advice of a qualified

medical practitioner or consultant involving the ex-
ercise of professional or clinical judgement.

9. Any matter relating to any person who is
-. or was a member of the armed .or pohce forccs of Bar-
bados in so-far as the matter relates to ™ gy

(2)

(b)

the terms and conditions of service
of such member;or

any order, command, penalty or punish-
ment gwen to or affecting him in his
capacity as such member. -

e



' . OMBUDSMAN ACT, 1980 — 68

*  THIRD SCHEDULE - Concl'd.

'10. Any action which by virtue of any provision

of the Constitution may not be enquired into by any

coust.

11. The grant of honours or awards.

19





