I* I National Library
of Canada du Canada

Bibliothéque nationale

Canadian Theses Service  Service des théses canadiennes

Ottawa, Canada
K1A ON4

NOTICE

The quality of this microformis heavily dependent upon the
quality of the original thesis submilted for microfilming.
Every effort has been made to ensure the highest quality ot
reproduction possible.

1 pages are missing, contact the university which granted
the degree.

Some pages may have indistinct print especially it the
original pages were typed with a poor typewriter ribbon or
it the university sent us an inferior photocopy.

Reproduction in full orin part of this microform is governed
by the Canadian Copyright Act, R.S.C. 1970, ¢. (-30, and
subsequent amendments.

NL-329 {+.88/04) ¢

AVIS

La qualité de cette microforme dépend grandement de la
qualité de la thése soumise au microlilmage. Neus avons
tout tait pour assurer une qualité supérieure de reproduc-
tion.

S'il manque des pages. veuillez communiquer avec
T'université qui a conléré le grade.

La qualité d'impression de certaines pages peul laisser a
désirer, surtout si les pages originales ont été dactylogra-
phiées & l'aide d'un ruban usé ou si l'université nous a fait
parvenir une photocopie de qualité inférieure.

La reproduction, méme partielle, de cette microforme est
soumise A la Loi canadienne sur le droit d'auteur, SRC
1970, ¢. C-30, et ses amendements subséquents.

i+t

Canada



Permission has been granted
to the National Library of
Canada to microfilm this
thesis and to lend or sell
copies of the film.

The author (copyright owner)
has reserved other
publication righte, and
neither the thesis nor
extensive extracts from it
may be printed or otherwise
reproduced without his/her
written permission.

L'autorisation a &té accordée
2 la Bibliothéque nationale
du Canada de microfilmer
cette thése et de préter ou
de vendre des exemplaires du
film.

L'auteur (titulaire au droit
d'auteur) se réserve les
autres droits de publication:
ni la thése ni de 1longs
extraits de celle-ci ne
doivent @&tre imprimés ou
autrement reproduits sans son
autorisation écrite.

ISBN 0-315-56409-1



fmmr p eirE cm o mam e

S TR o 2L Yy oL LA | T R

THE GENERAL AGREEMENT ON TARIFFS AND TRADE AND NON-TARIFF
BARRIERS: IMPACT ON INTERNATIONAL LAW AND ON TRADE IN GENERAL AND ON

IMPORT AND EXPORT TRADE IN CANADA IN PARTICULAR

Submitted by:
Pamela A. Harrod

Thesis submitted to the School of Graduate
Studies and Research of the University of Ottawa
in partial fulfillment of the requirements for
the LLM Degree in Law.

(f:)Pamela A, Harrod, Ottawa, Canada, 1989



@ UNIVERSITE DOTTAWA
l | UNIVERSITY OF OTTAWA




Toe the chamber of deputies: we are subjected to the
intolerable competition of a foreign rival, who enjoys
such superior facilities for the production of light that
he inundates our national market at reduced prices. This
rival is no other than the Sun. Our petition is to pass a
law shutting up all windows, openings and fissures through
which the light of the Sun is used to penetrate our dwel-
lings, to the prejudice of the profitable manufacture we
have been unabled to bestow on the country.

Signed: Candle Makers*

Frederic Bastiak, Economic Sophisms (G.P. Putnam's Sons, New York, 1922)
at pp. 60-65.
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SUMMARY

Th2 aim of this paper is to discuss the nature of non-tariff barriers and
their effect on the G.A.T.T. from the perspective of international law and
trade in general, and of import and export trade of Canada in particular. The
question that arises is whether the G.A.T.T. can continue to serve as the
international mechanism for combatting the rising tide of protectionism and to
maintain the concept of "free trade” in the international market arena.

The discussion of the G.A.T.T. and non-tariff barriers in this paper
represents the status of the law up to February 29, 1988.

This paper first examines the structure of the G.A.T.T. itself briefly.
Secondly, the nature of the non-tariff barriers are discussed, together with
the response of the G.A.T.T. to these barriers i1n the context of the Tokyo
Round of Negotiations and subsequent G.A.T.7. developments. Finally, the
impact of non-tariff barriers in the formulation of a nation's trade policy,
with special emphasis on Canada's response to such barriers, are discussed in
order to determine whether "free trade" can exist as a viable force along with
the G.A.T.T. in today's trading environment, or whether a new international
trade strategy must be developed.

The G.A.T.T. entered into force in 1948, with twenty-three signatories,
as a response to the concerns of the industrialized nations for access to
international markets. The purpose of the G.A.T.T. was to promote and main-
tain a fair and open international trading system, principally through the
world-wide reduction, by negotiation, of tariff barriers.

The goals of the G.A.T.T. can be summarized as follows: the promotion of
non-discriminatory international trade, the prohibition of quantitative
restrictions (except for customs duties) and the reduction of tariffs. The
cornerstone of the G.A.T.T. is the "most-favoured-nation" principle.
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Although directed towards the liberalization of commerce through the
reduction, and non-discriminatory application of tariffs, the G.A.T.T. permits
contracting parties to deviate from its principles in certain situations.
These derogations were in respect to balance-of-payments (Article XII),
economic development (Article XVIII), emergency action (Article XIX), and for
other purposes. In addition, the prohibition against the application of
quantitative restrictions (Article XI} or the use of subsidies, generally
(Article XVI) were weakened either by permitted exceptions within the articles
themselves or by a lack of precise language within which to d¢ "ne the scope
of the prohibition. Indeed, in some instances, these derogations have fos-
tered the growth of non-tariff barriers,

As tariff barriers were lowered, through successful negotiations under
the auspices of the G.A.T.T., it was discovered by the G.A.T.T. members that
the free flow of goods was continuing to be impeded.

With the decrease in the average level of tariff protection, fiscal,
administrative, political and other pressures were causing contracting parties
to ignore G.A.T.T. principles and to introduce, instead, pclicies or programs
designed to protect domestic industries. These policies or programs would
take such forms as "Buy national" policies; exclusionary product standards or
testing procedures; “special" bilateral arrangements, or VERs established
outside the framework of the G.A.T.T. to protect such industries as steel and
textiles, subsidies on primary and manufactured products; “temporary" import
restrictions; and “emergency" measures to improve balance-of-payment and other
difficulties. These devices became known as non-tariff measures or barriers.

By the time of the Tokyo Round Negotiations of the G.A.T.T. in 1979, it
was fair to state that contracting parties were beginning to recognize that
non-tariff barriers represented formidable impediments to the free flow of
goods and services in international cdmmerce. It is also true to say that
contracting parties developed certain agreements by which some control could
be exerted over the imposition of non-tariff barriers. However, the 1979
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Agreements, as they became known, did not achieve much success in reducing the
use of non-tariff barriers by contracting parties especially as these agree-
ments only applied to those contracting parties which were signatories to each
agreement. Indeed, the inability of the G.A.T.T. to contain non-tariff
barriers was further demonstrated by the renewal of the Multifibre Arrangement
in 1986, the continued use of other VER agreements, and the extensive applica-
tion of safeguard and emergency measures to protect dcomestic industries. The
G.A.T.T. became a mechanism by which contracting parties could criticize the
application of non-tariff barriers by importing nations while at the same time
Justifying the implementation of its own non-tariff barriers in order to
protect domestic industries from unfair competition. Canada, itself, has not
been remiss in imposing trade restrictions especially with respect to textiles
and agricultural products.

A key factor, this paper submits, which has led to the breakdown of the
G.A.T.T. as an effective instrument with which to combat non-tariff barriers
is the reorientation of the premise upon which-an international trading
structure is to be based. Currently nations will not hesitate to intervene in
the market place when economic circumstances so dictate. The emphasis has
switched from one of international trade being determined by free market force
and the specialization of nations in those products to which it has a compara-
tive advantage, to that of "managed" trade. Governments now dictate the
direction of economic forces as each government desires to obtain the largest
share of the international market for its export goods while protecting its
domestic industries. Hence, the tenets of free trade upon which the G.A.T.T.
is based, have been undermined. The attainment of an international market
system structured on the free flow of goods is more of an illusion than
reality. Unfortunately, the G.A.T.T. maintains the status quo.

Furthermore, the principles of the G.A.T.T. could be circumvented as a
result of a structural flaw: the principles of the G.A.T.T. only apply to the
extent that they are not in conflict with the internal rules of the original
Contracting Parties as of 1947, or for other Contracting Parties, as to the



date to which they became signatories to the G.A.T.T. The G.A.T.T. has also
not been able to ccpe with new developments such as trade in services.

The international trading environment, in addition, has undergone other
changes since the introduction of the G.A.T.T. Contracting parties have begun
to realize that economic policies and programs, although primarily directed to
a nation's domestic concerns, have a tendency to severely affect the economies
of other nations. The integration of the world economy in the last ten years
has meant that economic probiems faced by developing nations are translated
into international economic problems. Developed countries also feel threat-
ened by the rise of developing nations in Asia, for example, as economic
powers in their own right which cannot be easily ignored.

This paper recommends that a new trading mechanism, with international
governmental powers, nust be designed to reflect the reorientation of the
international trading system and to promote dialogue amongst nations.

What is essential is for nations to recognize the threat of non-tariff
barriers to the well-being of the world economic structure and to take steps
from a global, as opposed to a national, outlook. An organization must evolve
on the international scene which would have the capacity to bind a nation's
policies in the arena of international trade. This organization would become
the *"governmentai" structure responsible for establishing and ruling on
international trade policies. In this regard, the G.A.T.T7. could serve as a
point of departure upon which both developed and developing nations can meet
to discuss the establishment of the new international trading structure which
goes beyond the G.A.T.T. in emphasis and recognition capabilities.

In conclusion, this paper recommends that outmoded rules must be updated,
and basic principles reinforced to include current international trading
developments. A "G.A.T.T. II", with international government powers and the
capacity to influence a contracting party's domestic policy in trade, must
emerge upon the international scene to prevent a further erosion to 2 "Tiber-
alized" or “enhanced" international trading system.



INTRODUCTION

For many people, the optimal commercial policy for international trade is
that of “"free trade", which policy has been derived, to varying degrees, from
the theory of Comparative Advantage. Originally propounded by David Ricardo,
economist, in 1817, this theory envisioned that international trade would be
freely determined by market force.1 Each country was to specialize in those
products in which it possessed a comparative advantage in order that it could
import those products which it needed but could not produce advantageously.2
The theory of Comparative Advantage has never been implemented in its "pure"
form as it did not account for the rise of multi-national enterprises, the
active participation of governments in international trade or the need of
nations to protect themselves and their economies for national security,
environmental, health or safety reasons. Nevertheless, the policy of "free
trade", albeit in modified form, has survived to play a pivotal role in
determining how international trade should be structured, and this policy has
an impact on how nations, including Canada, formulate their trading strategy.

Free trade is now the rallying theory for those who desire to see the
elimination of trade barriers which prohibit the free flow of goods or ser-
vices from the territory of one nation to another. Their main opponents:
protectionists, who extol the virtues of raising tariffs to protect domestic
industries from external competition, to reduce unemployment, and to safeguard
their nation's balance-of-payments. Protectionists tend to dominate in times
of economic depression or recession.

It is difficult to deny that exports are one of the major tools employed
by both industrialized and developing countries to achieve economic growth.
Traditionally, Canada has always sought markets for its natural resource
products and this search for markets has continued with respect to Canada's
manufactured goods. Canada's relatively small population has made it harder
for Canada to attain economies of scale and specialization. Indeed, the
Canadian Export Association has noted that Canada is "the only major
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industriaiized country which does not enjoy unimpeded access to a market of,
at least, 100 miliion people“.3

International competition for export sales is on the rise, especially
with the recent industrialization of such third world countries as Malaysia,
Taiwan and South Korea, and the entry into the international market stage of
relatively new competitors such as the People's Republic of China. Along with
the increase in international competition arises the perceived need of export-
ing countries to protect their domestic industries from “uncompetitive®
imports.

Canada has not been immune from pressure of renewed international compe-
tition for export sales or the need to protect its domestic industry, and
Canada's dependence on the United States market for many of its resource-based
or manufactured goods places Canada in a vulnerable position from a trade
point of view. This vulnerability was illustrated, for example, with the
preliminary determination by the American International Trade Commission in
October, 1986, that Canadian exporters of certain softwood lumber products
were in receipt of benefits which constituted subsidies and hence, counter-
vai]ab]e.4 This result also caused the Canadian government to negotiate a
resolution of this dispute with the United States.5

Based on the need to promote unrestricted access to international markets
in the hopes of enhancing the free flow of trade, Canada and other industrial-
jzed nations after the Second World War focussed, initially, on the reduction
of tariff barriers. Tariffs, at this time, were perceived to be the primary
threat to the free flow of trade in the international market.

The General Agreement on Tariffs and Trade (hereinafter referred to as
"the G.A.T.T.") entered into force in 1948, with twenty-three signatories, as
a response to the concerns of the industrialized nations for access to inter-
national markets. The purpose of the G.A.T.T. was to promote and maintain a
fair and open international trading system, principally through the world-wide
reduction, by negotiation, of tariff barriers.
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To-date, there have been seven muiti-lateral trade negotiating confer-
ences of the G.A.T.T.6 Six of those seven conferences focussed on the reduc-
tion of tariffs and achieved a large measure of success in that regard.
However, the seventh conference, known as the Tokyo Round of Negotiations
concentrated on another threat to the free flow of goods in international
trade: non-tariff barriers. Preliminary discussions in preparation of the
eighth round of discussions, also highlighting the concerns of the G.A.T.T.
members to the continuing growth of non-tariff barriers, were held in Uruguay
in September 1986.

As tariff barriers were lowered, through successful negotiations under
the auspices of the G.A.T.T., it was discovered by the G.A.T.T. members that
the free flow of goods was continuing to be impeded. Other devices were being
used by nations, and in particular, by G.A.T.T. members themselves, to meet
the demands of domestic producers for more protection. These devices consis-
ted of quotas, voluntary export restraint agreements, the utilization of state
trading enterprises, subsidization, fiscal arrangements and technical and
administrative hindrances. Known as "non-tariff barriers", these protec-
tionist measures have tended to diminish the effect of previously negotiated
tariff reductions within the G.A.T.T. and to undermine the purpose of the
G.A.T.T.

The aim of this paper is to discuss the nature of the non-tariff barriers
and their effect on the G.A.T.T. from the perspective of international law and
trade in general, and of import and export trade of Canada in particular. The
question that arises is whether the G.A.T.T. can continue to serve as the
international mechanism for combatting the rising tide of protectionism and to
maintain the concept of "free trade" in the international market arena. Or
must nations accept the reign of prdtectionism as a fait accompli and seek
only to mitigate its impact on international trade to the greatest extent
possible through alternative mechanisms? Indeed, for a nation such as Canada
which is dependent upon obtaining access to new export markets, should Canada
implement an import and export strategy based on an “enhanced" trade agreement
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with the United States, which agreement may fall within those "free trade”
accords acceptable to the G.A.T.T.? Or, should Canada seek access to new
exports through the mechanism of bilateral agreements while continuing to
impose protectionist measures on those nations not covered by the bilateral
agreements in order to protect Canada's domestic industries? Perhaps Canada
and other nations would be better served by remaining within the G.A.T.T.
which would have been strengthened to include a mechanism through which the

most recent concerns regarding non-tariff barriers could be reduced or vir-
tually eliminated?

This paper will, first, examine the structure of the G.A.T.T. itself
briefly. Secondly, the nature of the non-tariff barriers will be discussed
together with the response of the G.A.T.T. tc these barriers in the context of
the Tokyo Round of negotiations and subsequent G.A.T.T. developments.
Finally, the impact of non-tariff barriers in the formulation of a nation's
international trade policy, with special emphasis on Canada's response to such
barriers, will be discussed in order to determine whether "free trade" can
exist as a viable force along with the G.A.T.T. in today's trading environ-
ment, or whether a new international trade strategy must be developed.

I. GENERAL AGREEMENT ON TARIFFS AND TRADE

In order to replace the protectionist commercial regime which developed
among States in the period between the two World Wars with a more liberal
trading environment embracing the concept of “free trade", international
negotiations occurred from 1946 to 1948 within the framework of the United
Nations organization.7 Previous negotiations culminated in the formulation of
the Havana Charter at the World Trade Conference in November 1947. The Havana
Charter envisioned the creation of an International Trade Organization which
would contain a comprehensive set of rules for international trade, joining
the already established International Bank of Reconstruction and Development
and the International Monetary Fund institution in this area.8
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In anticipation of the creation of the International Trade Organization
and as an interim measure, twenty-three countries also negotiated the G.A.T.T.
in 1947. The G.A.T.T. comprised the central provisions of the Internationai
Trade Organization together with certain tariff concessicns which had recently

been concluded on a most-favoured nation-basis.9

The Havarz Charter, the agreement which would have brought the Inter-
national Trade Organization into existence, was never adopted, mainly because
the United States Congress failed to ratify the treaty establishing it.lo By
default, the G.A.T.T. signed in October 1947, with effect from January 1,
1948, became the nucleus of an international economic system composed of the
International Bank of Reconstruction and Development, the International

Monetary Fund and itself.
The goals of the G.A.T.T. can be summarized as folilows: the promotion of

non-discriminatory international trade, the prohibition of quantitative
restrictions {except for customs duties) and the reduction of tariffs.11

A. General Principles

The general principles of the G.A.T.T. are found in Articles I to III,
VII, VIII, XVII and XXIII. Article I states that "any advantage, favour,
privilege or immunity granted by any contracting party to any product origi-
nating in or destined for any other country shall be accorded immediately and
unconditionally to the like product originating in or destined for the terri-
tories of all other contracting parties".12 This is the "most-favoured-nation"
principle which is the cornerstone of the G.A.T.T.

By Article II, contracting parties shall "accord to the commerce of the
other contracting parties treatment no less favourable than that provided in
the ... appropriate Schedule". Thus, all contracting parties are to impose
only the agreed tariffs on any given item. New Schedules are generally



-6 -

formulated during negotiations which take place at Conferences, envoked under
the rules and procedures of the G.A.T.T. for this purpose.13

Article ITI recognizes that imported goods should be treated the same as
domestic goods with respect to internal taxation and regulation. Article VI1I
provides that all fees and charges of whatever character (except for those
jmposed by Article III -- internal taxation) imposed by contracting parties,
in connection with importation or exportation, should be 1imited in amount to
the approximate cost of the services rendered and not represent an indirect
protection to domestic products or a taxation of either exports or imports for
a fiscal purpose.

Disputes which arise from the application of the various principles of
the G.A.T.T. are not referred to a formal, "legal" tribunal for resolution.
Article XXIII of the G.A.T.T. obligates the contracting parties to enter into
consultation with the other contracting parties by firstly making written
representations to the other contracting party. If a satisfactory solution is
not effected between the contracting parties concerned within a reasonable
time, the matter is referred to working groups of national representatives or
to panels of experts who are not involved in the dispute. Once again the aim
of the G.A.T.T. is to mediate an amicable solution to the dispute. Where a
solution cannot be mediated, the working group or the panel issues a report
with recommendations. The purpose of the report is to exert international
"peer pressure” against the offending contracting part_y14 to further encourage
that party to resolve the dispute. There is provision in Article XX1II for
the suspension of concessions or other obligations if the Contracting Parties
consider the circumstances are serious enough.15

In accordance with Article XVII, every contracting party undertakes that
if it.establishes or maintains a State Enterprise or grants to any Enterprise
special privileges, the Enterprise shall, in its purchases or sales involving
imports or exports, apply non-discriminatory treatment. Finally, Article VII
establishes the general principles for customs valuation.
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The G.A.T.T. then provides specific rules concerning import or export
restrictions, subsidies and "dumping" to encourage the use of customs duties
as opposed to other barriers. While these rules could be considered to be
directed at ™"other" barriers, they appear to be primarily tied into the
regulation of the imposition of customs tariffs.

Furthermore, these rules are linked to various exemptions which, together
with measures designed to protect a nation's security, economic development,
and other interests, constitute derogations to the G.A.T.T. itself from its
principles.

B. Derogations

Although directed towards the 1liberalization of commerce through the
reduction of, and non-discriminatory application of tariffs, the G.A.T.T.
permits contracting parties to deviate from its general principles in certain
situations. In some instances, these "exceptions" have helped foster the
growth of non-tariff barriers.

Exceptions to the general rules established by the G.A.T.T. are contained
in Articles XI, XII, XIV and Part IV, and in Articles XVI and VI.

Article XI states that no prohibitions or restrictions other than duties,
taxes or other charges shall be instituted or maintained by any contracting
party on the importation of any product from the territory of any other
contracting party, or on the exportation or sale for export of any product
destined for the territories of other contracting parties. There are three
main exceptions to this Article: measures relating to the protection of
agriculture, measures introduced for balance-of-payment purposes, and actions
taken by developing countries for the protection of their economies.
Article XI itself also permits derogations to its principles. '
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Paragraph 2(c) of Article XI provides that exemptions from this Article
are allowed for import restrictions on any agricultural or fisheries product
necessary to the enforcement of governmental measures which operate, for
example, to restrict the quantities of the imported product for which a
domestic product can be directly substituted or to remove a temporary surplus
of a 1ike domestic product. However, prior to the imposition of the agricul-
tural or fisheries restrictions, contracting parties must give public notice
of the total guantity or value of the product permitted to be imported during
a specified future period.

Other exceptions to the application of Article XI concern export restric-
tions temporarily applied to prevent or relieve critical shortages of food-
stuffs or other essential products, and import and export prohibitions neces-
sary to the application of standards for the classification or marketing of
commodities in international trade.

Article XII provides that a contracting party may temporarily restrict
the quantity or value of merchandise permitted to be imported for balance-of-
payment purposes, subject to certain conditions.16 Contracting parties
applying quotas, by reason of Article XIV, may then be exempt from the rule of
non-discrimination set out in Article XIII of the G.A.T.T.

Part IV provides an exemption to the application of the principles of the
G.A.T.T. for developing countries.l7 Developing countries, for example, are
permitted to negotiate the lowering of tariff barriers with a developed
country without having to reciprocally lower their own trade barriers. The
purpose of this exemption, more particularly set out in Article XVII C, is to
enable developing countries to promote the establishment of a certain indus-
try. Quantitative restrictions can be introduced after notification proce-
dures within Article XIII C are followed. |

With a view to furthering the employment, by contracting parties, of
customs duties as opposed to other measures, the G.A.T.T. contains rules in
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Article XVI to reqgulate the use of subsidies by contracting parties. These
rules complement the rules relating to quantitative restrictions set out in
Article XI.

Article XVI distinguishes between two categories of subsidies -- subsi-
dies, in general, and export subsidies. The latter category is further
divided into two categories: rules applicable to industrial products and those
applicable to primary products.

Section A of Article XVI states that if any contracting party "grants or
maintains any subsidy, including any form of income or price support" which
directly or indirectly increases the exports of any product, or reduces any
imports of a product into, its territory, the contracting party is to notify
the Contracting Parties of this fact. Where it is determined that a "serious
prejudice to the interests of any of the other contracting parties is caused
or threatened by any such subsidization", the contracting party granting the
subsidy, upon request, may discuss the possibilities of limiting the subsi-
dization.

Subsidies are difficult to define as they can be disguised as incentives,
grants, bounties, favourable interest rates on loans, governmental provision
or financed provision of utility, supply distribution and other support
services or facilities, and fiscal incentives.

Concerning export subsidies, Article XVI, section B, requests contracting
parties to seek to avoid the use of subsidies on the export of primary pro-
ducts. This section is permissive in nature regarding the use of subsidies
with respect to primary products. Nevertheless, if a contracting party grants
such a subsidy, either directly or indirectly, the subsidy is not to be
applied in a manner which "results in that contracting party having more than
an equitable share of world export trade in that product®.
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On the other hand, Article XVI, section B also states that from
January 1, 1958, contracting parties were to cease to grant, either directly
or indjrectly, any form of subsidy on the export of any product other than a
primary product, which subsidy "results in the sale of such product for export
at a price lower than the comparable price charged for the 1ike product” in
the domestic market. There is, thus, a prohibition against the employment of
subsidies in regard to industrial products. In order to permit contracting
parties to negate the effects of subsidies, the G.A.T.T., by way of Article
VI, permits contracting parties to have recourse to countervailing duties or
anti-dumping duties.

Article VI establishes the rules by which countervailing duties may be
imposed. A countervailing duty is defined in this Article as a duty “levied
for the purpose of offsetting any bounty or subsidy bestowed directly or
indirectly upon the manufacture, production or export of any merchandise".
Hence, a condition precedent to the application of a countervailing duty is
the existence of a bounty or subsidy.

By section 3 of this Article, a countervailing duty may not be levied by
a contracting party in excess of "an amount equal to the estimated bounty or
subsidy determined to have been granted" by the exporting country. Paragraph
6(a) provides that a countervailing duty cannot be levied unless it has been
determined that the effect of the subsidization is such as "“to cause or
threaten material injury to an established domestic industry, or is such as to
retard materially the establishment of a domestic industry.”

The concept of "dumping" is also covered by Article VI. Section 1 of
Article VI stjpulates that dumping, "by which products of one country are
introduced into the commerce of another country at less than the normal value
"of the products", is to be condemned if it causes or threatens to cause
material injury to a domestic industry. If it is determined that a product is
being “"dumped", the affected country may impose on the dumped product an
anti-dumping duty “not greater in amount than the margin of dumping in respect
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of such product”. As opposed to countervailing duties, therefore, &n anti-
dumping duty, in accordance with its definition, may be imposed whether or not
a bounty or subsidy has been determined as long as it is proved that the value
of the goods being imported is below their normal value.

It .should be noted that the Kennedy Round of negotiations under the
G.A.T.T. developed a code for the application of Article VI concerning dum-
ping. This code required that the "dumped" products were those proven to be
"demonstrably the principle cause" of material injury; that the contracting
party's authorities had to weigh the effect of other factors which may have
affected the domestic industry; and that domestic production could be divided
into two or more separate industries under certain circumstances, for
instance, if some producers were isolated by special regional marketing
conditions.19

Thus, Articles XVI and VI appear designed to reduce the potentially
negative effects of artificially low-priced or subsidized products on the
basic principles of the G.A.T.T.

Other derogations permitted by the G.A.T.T. are found in Articles XVIII,
XIX, XX, XXI, XXV and XXIV. '

Article XVIII permits governments, when implementing programmes and
policies of economic development designed to raise the general standard of
living of their citizens, to take protective or other measures affecting
imports. Procedures are also established by this Article for bringing the
protective measures into effect. For example, a contracting party wishing to
modify or withdraw a concession must, under section A of Article XVIII, notify
the Contracting Parties to this effect and enter into negotiations with any
contracting parties with whom such concession was initially negotiated.
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Articie XIX or the "safeguard" clause states that if as a result of
unforeseen developments and of the obligations incurred pursuant to the
G.A.T.T., any product is being imported in such quantities so as to cause or
threaten serious injury to domestic producers, the contracting party may
suspend such obligations or withdraw or modify concessions, for such time as
may be necessary to prevent or remedy the injury. It is this clause which is
utilized by contracting parties to implement the exceptions to Article XI
(quantitative restrictions}. The contracting party contemplating such action
must notify the other contracting parties in writing, and do so in advance.

In accordance with Article XX, government measures relating to the
protection of public morals; the protection of human, animal or plant life;
the products of prison labour; the protection of national treasures and other
items, are exempt from the general application of the G.A.T.T.

The "national security" exception to principles of the G.A.T.T. is found
in Article XXI. This Article provides that nothing in the G.A.T.T. should be
construed, for instance, "to prevent any contracting party from taking any
action which it considers necessary for the protection of its essential
security interests" relating to fissionable materials; to traffic in arms; or
taken in time of war or other emergency in international relations.

Article XXV allows the waiver of an obligation imposed by the G.A.T.T.

where the request is approved by the contracting parties.20 Exemptions for
customs unions and free-trade areas are found in Article XXIV of the G.A.T.T.

C. Effects of the Tokyo Round of Negotiations

From the above examination of the structure of the G.A.T.T., it can be
observed that the G.A.T.T. was perceived to be the main defense mechanism to
prevent the re-occurrence of the protectionist wars of the 1930's. Its
purpose, as set out in Part I: to protect and enhance the tariff concessions
granted under its auspices, thereby liberalizing international commerce.
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Initially having only twenty-three signatories at its inception in 1947,
the G.A.T.T. presently has over ninety-two members21 and requlates at least

22 Furthermore, the G.A.T.T. has succeeded

eighty-five percent of world trade.
in reducing tariff barriers and, consequently, promoting the growth of inter-

national trade since the Second World Har.23

In the Canadian context, the G.A.T.T. serves as Canada's principal trade
agreement with the United States of America, and enabled Canada and Great
Britain to release each other from existing contractual obligations in regard
to tariff preference margins in 1947.24 Indeed, for Canada, a country which
is heavily dependent on exports,25 the implementation of the Tokyo Round of
Negotiations under the G.A.T.T., especially with respect to Canada and the
United States of America relations, meant that at least eighty percent of
American imports of industrial products from Canada became tariff free and
approximately sixty-five percent of Canadian imports from the United States of

America entered duty free.26

Although the continued reduction of tariff barriers was an important goal
of the G.A.T.T. Tokyo Round of Negotiations, these negotiations also repre-
sented the first comprehensive attempt by contracting parties to reduce
barriers to trade created by barriers other than tariffs. Indeed, the Tokyo
Round of Negotiations emphasized the need to bring such "other" barriers, or
non-tariff barriers as they came to be known, within the framework of the
G.A.T.T.27 With the decrease in the average level of tariff protection,
fiscal, administrative, political and other pressures were causing contracting
parties to ignore G.A.T.T. principles and to introduce, instead, policies or
programs to protect domestic industries which were implemented through non-
tariff measures.28 These non-tariff measures would take such forms as "Buy
National" policies, exclusionary product standards or testing procedures;
"special” bilateral arrangements established outside the framework of the
G.A.T.T. to protect such industries as steel and textiles; subsidies on
primary and manufactured products; ‘“temporary" import restrictions, and
"emergency" measures to improve balance-of-payment d1‘f1"1'cu'l'c1'es.2g
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Hence, the Tokyo Round of Negotiations attempted to find a means of
bringing non-tariff barriers under the umbrelia of the G.A.T.T. and of for-
mulating more precise criteria for those provisions of the G.A.T.T. which have
created "loopholes" to the application of the G.A.T.T. principles and deroga-
tions. In this regard, the contracting parties were successful in concluding
several agreements with respect to certain non-tariff barriers in such areas
as subsidies, government procurement, technical barriers to trade and the
dairy sector.

Nevertheless, it has become apparent from subsequent declarations issued
by the Contracting Parties in 198230 and in 198731 that the agreements con-
cluded in 1979 as a result of the Tokyo Round of Negotiations have not proved
to be the definitive answer to non-tariff barriers. From these declarations,
however, it can be seen that the Tokyo Round of Negotiations and the agree-
ments arising therefrom serve as a basis amongst contracting parties for
further dialogue on the issue of non-tariff barriers.

The nature of non-tariff barriers and their growth in international
trade, together with the G.A.T.T.'s response to these barriers, must now be
examined in order to determine whether the G.A.T.T. is still the most suitable
environment within which to promote a 1liberalized international trading
environment.

II. NON-TARIFF BARRIERS

Introduction

Non-tariff barriers have been defined as "restrictions, other than the
imposition of duties, which hinder the free movement of commodities among
nations“.32 The G.A.T.T., as currently drafted, does not refer to non-tariff
barriers as a class of measures which could pose a threat to the free flow of
goods in international commerce. The primary focus of the G.A.T.T. was



- 15 -

directed towards the eventual elimination of tariffs through the progressive
reduction of such tariffs in accordance with the procedures set out in Article
I1.

Derogations to the principles of the G.A.T.T. for balance-of-payment
(Article XII), economic development (Article XVIII), emergency action (Article
XIX), and other purposes along with the prohibitions on the use of quanti-
tative restrictions {Article XI) and subsidies (Article XVI) were incidental
to the elimination of tariffs.33 Indeed, the concept of “non-tariff barriers"
was not defined in the G.A.T.T. document.

Thus, in many respects the foundation and structure of the G.A.T.T. have
created problems for the enforcement of its goals of promoting “"free" trade
among its contracting parties which, in turn, have encouraged the use by
contracting parties of non-tariff measures.

First, the G.A.T.T. did not establish a new dinternational system; it
merely "standardized and modified the long-established language of treaties of
friendship, commerce, and navigation“.34 Secondly, the G.A.T.T. was never
officially brought into force, but was implemented by means of a "Protocol of
Provisional AppTication“35 which permitted nations to apply Parts I and III of
the G.A.T.T. on a provisional basis and Part Il of the G.A.T.T. (National
Treatment on Internal Taxation and Regulation) to "the fullest extent not
inconsistent with existing Tlegislation". Furthermore, the G.A.T.T. was
designed during a period where commerce was a "fraction of its present volume,
tariffs were the main trade barrier, a few Western States dominated inter-
national trade and postwar optimism for international free trade was high“.36
It is fair to state that the structure of international commerce and the
balance of economic power has changed dramatically since the G.A.T.T. was
first introduced as a framework within which international trade was to be

liberalized.
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In this respect, the 1960's saw the emergence of the European Economic
Community as a successful challenger to the United States' leadership in
international trade, and "developing” countries, in the 1970's, utilized the
United Nations Conference on Trade and Development as the platform to promote
their trading interests and their concept of an international trading
systern.37

Economic conditions in the 1970's provided an ideal climate for the
growth of non-tariff barriers. Confronted with unemployment, inflation and
rising trade deficits, governments sought a means of protecting their nations'
economies without "violating" their obligations under the G.A.T.T7. Protec-
tionist sentiments and pressures were a force to be reckoned with.38 At the
same time, contracting parties did not hesitate to "protest" against the
jmposition of protectionist measures adopted by other contracting parties,
which measures were threatening their own domestic industries. This was
demonstrated through the numerous complaints launched by contracting parties
prior or during the 1979 round of G.A.T.T. negotiations. For instance, there
were complaints concerning quotas in the Canadian egg and EEC beef industries,
in the granting of concessional loans and in the provision of assistance for
research and development.39 Furthermore, concerns were raised on the concen-
trated importation of cast iron soil pipes and of steel, the granting of an
automobile export remission plan, the imposition of direct subsidies on
transmission towers and tomato paste, sugar refunds, assistance for wheat and
on textile restrictions.qo

In addition, the rapid rise of oil prices and the appearance on the
international market scene of the Organization of Petroleum Exporting Coun-
tries posed a serious challenge to the economic status quo. It appears that
this status quo will be even further disrupted with the emergence of Asia as a
centre of economic power due to the recent burgeoning economies of Japan,
Taiwan, Singapore and South Korea, and the entrance of the People's Republic
of China onto the international market scene.
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Finally, the G.A.T.T. structure evolved from a one-tier system of rights
and obligations that applied on equal terms and with equal force between all
contracting parties, to a four-tiered system of differing levels of applica-
tion and force.41 Hence, it was easier to circumvent such principles of the
G.A.T.T. as the most-favoured nation treatment, and the non-discriminatory
application of internal taxes and internal charges and laws and regulations
affecting the sale and purchase of goods.

It now remains to take a closer examination of non-tariff barriers
within the context of the G.A.T.T.

The following non-tariff barriers, including the G.A.T.T.'s response to
these barriers especially during the 1979 round of negotiations, will be
analyzed within the context of the G.A.T.T.: subsidies on manufactured and
primary products; State Enterprises; voluntary export restraint agreements;
quantitative restrictions; provisions related to technical standards and
services; and government procurement policies. The balance of payment,
dumping, national security and national treatment provisions of the G.A.T.T.
along with the G.A.T.T. dispute resolution mechanism will also be discussed
briefly.

A. The General Scheme

1, Export Subsidies

Initially, Article XVI of the G.A.T.T., which regulates subsidies, only
required contracting parties granting or maintaining any form of income or
price support to notify42 the Contracting Parties, in writing, of the extent
and nature of the subsidization and the estimated effect of this subsidization
on the imported or exported product. No distinction was introduced, for
instance, between the effect of subsidies, in general, and export subsidies as
opposed to domestic subsidies.43
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The provision with respect to export subsidies; that is, Section B of
Article XVI, was added after the 1954-55 review session of the G.A.T.T. by the
Contracting Parties.44 Subsequently, paragraph 2 of Section B was modified to
provide for the recognition by contracting parties that the granting of a
subsidy on the export of any product may have “harmful effects™ for other
contracting parties,45 and paragraph 3 of Section B was amended to provide an
exemption to the application of this Article for domestic marketing schemes.46

With the addition of Section B to Article XVI, the application of subsi-
dies was regulated by this Article XVI in three ways as follows: by requiring
the notification by contracting parties of subsidies, generally, to the
G.A.T.T. Secretariat; by prohibiting the application of a direct or indirect
subsidy on the export of any product other than a primary product; and by
requesting that contracting parties avoid the use of subsidies on primary
products, but where used, such subsidies should not be applied in a manner
which results in the contracting party having more than its equitable share of
the world trade in that product.

There are three main difficulties with Article XVI which have enhanced
the creation of non-tariff barriers: what is a subsidy; when does a subsidy
apply specifically to exports (and therefore, reprehensible} or for other
purposes; and what are the circumstances in which it is justifiable to impose
a countervailing duty?47

Article XVI does not provide a definition for determining whether a
subsidy is an export subsidy and thus, prohibited, in the case of non-primary
products, or permissive with regard to primary products, unless the subsidy on
the primary product causes the contracting party applying the subsidy to
receive more than its equitable share in world trade in that product.

Subsidies have the effect of satisfying other than protectionist objec-
tives; for instance, confronted with rising unemployment, subsidies are used
to revitalize non-competitive domestic industries, to increase production
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generally and to enhance consumer purchasing power.48 Indeed, subsidies in
the domestic environment can be used by governments to optimize resource
allocation within the state and to pursue non-economic goals such as providing
assistance to economically depressed regions.

On the other hand, subsidies, by supporting particular groups or economic
positions in the nation, may cause an exporter to become more competitive due
to the subsidy and not because the product is more efficiently manufactured
and monitored.50

export subsidies are needed where developed countries are applying quantita~

It has also been argued that, for developing countries,

tive restrictions to stem the flow of imports from developing countrie551
which rely primarily on agricultural products to generate revenue. Needless
to say, developing (and developed) countries, in order to generate develop-
ment, have introduced such incentives as preferential financing, duty rebates
for machinery and equipment used in export production and multiple exchange
rates to subsidize exports.

Without standards to differentiate between subsidies which are validly
jmposed and those which disturb the flow of international trade, it is diffi-
cult to make a ruling under Article XVI. The only criterion provided in
Article XVI 1is to look to the effects of any given subsidy. This lack of
precise criteria has permitted the proliferation of rules which emphasize the
impact of the subsidies on the "trade and production interests" of other
nations53 and has also enabled contracting parties to argue that the imposi-
tion of a given subsidy does not fall within the parameters of Article XVI.

In an attempt to overcome the lack of definition of export subsidy in the
G.A.T.T., the contracting parties established an illustrative and non-exhaus-
tive list of prohibited subsidies for non-primary products in 1960.54 Exampies
of prohibited subsidies on this 1ist included: currency retention schemes; the
provision by governments of direct subsidies to commercial enterprises upon
export performance; the remission, calculated in relation to exports, of
direct taxes or social welfare charges paid or payable by industrial or
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commercial enterprises; and the provision by governments of export credit,
guarantee or insurance programs against increases in the costs of exported
products.

The establishment of a list of prohibited subsidies by the contracting
parties was a useful tool for assisting contracting parties in their deter-
mination of whether a subsidy imposed by another wmember was contrary to
Article XVI of the G.A.T.T. VYet, despite the introduction of this list,
certain difficulties remained with the application of Article XVI.

A Panel Report adopted on November 21, 1961 noted that members of the
G.A.T.T. were hesitant to notify Contracting Parties of the subsidies being
applied by their nations.55 The provision of the 1list of subsidies also did
not address the issue as to when, in accordance with Section B(4) of Article

XVI, the Contracting Parties were to cease to grant new or to extend existing
subsidies.56

Furthermore, the 1list of subsidies has, ironically, provided contracting
parties with a means of justifying their support of various industries.
Contracting parties can now argue that subsidies introduced by their govern-
ments are not prohibited because they do not fall within the list.57 By so
arguing, contracting parties can avoid the question of determining whether the
subsidy s, in fact, a violation of Article XVI and whether the subsidy
results in the sale of the product to be exported at a price lower than the
"comparable price charged for the like product to buyers in the domestic
market®. Thus, export subsidies, although meeting the criterion set out in
Article XVI of the G.A.T.T. could still continue to exist under the G.A.T.T.
because they.are not, as yet, on the list of prohibited subsidies.’

The controversy as to what is or is not a prohibitive export subsidy did
not cease after the development of the 1ist of subsidies.
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In 1962, the Canadian government established a duty rebate plan in which
automobile manufacturers, who increased the Canadian content of exports of
motor vehicles and parts, were granted a rebate of import duties on imports of
automatic transmissions and engines. Countervailing duty proceedings were
launched in 1964 by an American parts manufacturer against the rebate,
alleging that the Canadian automobile exporter, by receiving a larger duty
remission on the export of the automobile than the amount of duty actually
paid on the imports, was receiving a subsidy.58 A determination as to whether
the duty remissions in question were excessive, and therefore, countervail-
able, was never made in this instance as the proceedings were terminated upon
the signing of what was to become known as the "autopact" between Canada and
the United States of America in 1965, and the obtaining of a G.A.T.T. waiver
to the "autopact" by the United States of America.59

Nevertheless, other findings of subsidies or determinations of injuries
by imports were made between 1962 and 1979, especially by the United States of
America. These determinations ranged from a consideration of an European
Economic Community price support system for vegetab]es,60 the negative effect
61 the impact of funds provided
to exporters in France to offset higher wages granted as a result of civil
disturbances,62 and the institution and granting of provincial loans to a
Canadian tire manufacturer to encourage the establishment of industry in an
economically depressed region.63

of subsidies and imports on a regional market,

The difficulties of enforcing the principle of Article XVI of the
G.A.T.T. was also demonstrated with the creation of the Domestic International
Sales Corporation or D.I.S.C.64 in the United States of America in 1972.

The D.I.S.C. was designed to assist the United States of America with its
international trade deficit by increasing the overall level of export sales.
This increase would be accomplished by giving parent corporations with
D.I.S.C. subsidiaries a lower effective income tax rate on the export income
derived from domestically produced goeds. In order to qualify as a D.I.S.C.,
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a Corporation had to be a United States Corporation incorporated under any
State law or in the District of Columbia and had to elect to be treated as a
D.1.S.C. More than ninety-five percent of the D.I.S.C.'s gross receipts had
to be "qualified export receipts”, 65 more than ninety-five percent of its
assets had to be "qualified export assets",66 and the D.I.S.C. must have
jssued only one class of stock. An export manufacturing corporation (the
supplier) would create the separate “paper" corporation, known as the
D.1.S.C.; there was no requirement for the D.I.S.C. to have employees or to
actually operate. The supplier could be the parent corporation of the
D.1.S.C. or one of several D.I1.S.C. shareholders. The supplier would transfer
the manufactured goods to the D.I.S.C., which in turn would sell the goods
abroad, on behalf of the supplier. The D.I.S.C., itself, was prohibited from
manufacturing the product which was to be exported. If the D.I.5.C. retained
the income from the sale, then neither the D.I.S.C. nor the supplier would pay
any immediate income tax.67

Complaints were filed with the G.A.T.T. by the European Economic Commu-
nity, in particular Netherlands, France and Belgium, and by Canada against the
D.I.S.C. legislation immediately after this legislation was introduced in the
United States of America.68 The European Economic Community, along with
Canada, argued that the D.I.S.C. legislation breached Article XVI of the
G.A.T.T. as the deferral of taxes, pursuant to the D.I.5.C. legislation,
constituted a "remission® or exemption of direct taxes calculated in relation
to exports which were prohibited in accordance with paragraph (e) of the list
of prohibited subsidies.

The United States of America alleged that the D.I.S.C. Tlegislation
provided only a deferral of taxes, and not a "remission". It was not until
1981 that the G.A.T.T. Council finally ruled on this matter. The G.A.T.T.
Council held that the tax breaks to the D.I.S.C.'s were in violation of
Article XVI primarily because no interest was charged on the deferred tax,
which interest forgiveness amounted to a subsidy in itself.69 1t should be
noted that upon receipt of the adverse ruling the Reagan Administration
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introduced legislation to create "foreign sales corporations” or F.I.S.C.'s
as a replacement to the D.I1.S5.C.'s. The F.I.S5.C. will be discussed, briefly,
later on in this paper.

Additional drawbacks to Article XVI as a mechanism to curtail the growth
of “prohibited" subsidies are: it does not contain any bilateral or multi-
lateral approach to international price discriminatory actions; it does not
refer to other monopolistic behaviour such as international market sharing
agreements, pre-emption of markets, and the exclusionary policies of inter-
nationally dominating suppliers; and it was not designed to regulate granting
of government subsidies to private industries, but to promote competition

among private industries.71

Thus, as the controversy as to what is or is not a prohibitive export
subsidy did not cease after the development of the illustrative list, more
precise criteria for evaluating the subsidies was required to be incorporated
into Article XVI to provide clearer guidelines and principles as to the
definition of a subsidy. Indeed, trade distortions can occur where prohibited
subsidies are funnelled into advertising, improving services or giving more
extensive product guarantees. Although no effects on the price of the product
would be evident,72 non-tariff barriers are in fact, being created.

Nations have been extremely nationalistic in their policies with respect
to the agricultural sector. These policies range from the desire to ensure
the security of food supply to maintaining a traditional lifestyle. The
method of achieving these policies: protecting a nation's farmers from
international competition through subsidization of the domestic market and the
prohibition of most agricultural imports.

The nationalistic attitude of contracting pariies towards the agricul-
tural sector is reflected in the wording of Section B of Article XVI of the
G.A.T.T. This Section is tolerant to the use of subsidies with respect to
primary products which are defined in Annex I, Ad. Article XVI: B(2) as “any
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product of farm, forest or fishery, or any mineral, in its natural form or
which has undergone such processing as is customarily required to prepare it
for marketing in substantial volume in international trade".

Section B(3) of Article XVI merely requests contracting parties to
refrain from using subsidies on the export of primary products. While it is
true that export subsidies on primary products can be subject to a complaint
where such subsidies result in the contracting party attaining "more than an
equitable share of world export trade", the concept of "equitable share of
world export trade" is difficuit to apply because it s an ambiguous and
imprecise concept.74 No criteria is provided for determining when a nation's

share of world trade, because of the application of subsidies, is inequitable.

The G.A.T.T. Panel constituted to consider the case of French assistance
to exports of wheat and wheat flour in 1958 was one of the few examinations by
the G.A.T.T. of the issue of what was meant by "more than an equitable share

of world trade".75

In this case, Australia lodged a complaint that French exports of wheat
and wheat flour had displaced the Australian trade in these oroducts, espe-
cially in Ceylon (now Sri Lanka), Indonesia and Malaysia, due to the granting
of export subsidies. The Panel determined that the export price charged by
French exporters for wheat flour barely exceeded that charged for wheat while,
in contrast, the export price charged by Canada, Australia and the United
States of America for flour exceeded the import price for wheat from between
thirty to fifty percent. Furthermore, the Panel determined that as a result
of the subsidies granted by the French government on the exports of wheat and
wheat flour, France's share of world exports in these products increased
approximately fifty-seven percent in a four year period. As a result, that
Panel determined that it was reasonable to conclude that France's share of
world trade in wheat and wheat flour had become more than equitab]e.76
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Unfortunately, the difficulty of preving a connection between subsidiza-
tion and a "more than an equitable share of world trade" is demonstrated by
the inclusiveness of a Panel's observations in the case of Malawi's complaint
concerning the United States of America's subsidy on unmanufactured tobacco in

77
1967.
1979, to conciude that refunds granted by the European Economic Community on

This difficulty is further shown in the inability of a Panel, in

sugar were “more than an equitable share of world trade" despite evidence that
the European Economic Community's share of the world sugar trade increased
substantially during the granting of the refunds.78

The G.A.T.T. has not been successful in regulating the growth of subsi-
dies in the primary sector. Due to the vagueness of the G.A.T.T. in the area
of primary products, the application of subsidies on agricultural products
has become & standard practice.

In 1958, the Haberler Report79 issued by the G.A.T.T. commented on the
array of restrictions practiced by contracting parties in the agricultural
sector. This was foliowed by a G.A.T.T. report adopted in 1961 which illus-
trated that forty different groups of primary products had been granted direct
production subsidies, or other forms of governmental support, and at least
fourteen groups of primary products were reported by various countries as
receiving direct export subsidies and other types of export assistance.80
Indeed, the situation had not changed by 1964 in accordance to a Food and

81 commissioned at that time.

Agriculture Organization Study

The situation in the agricultural sector was rendered more complex by the
United States of America obtaining a G.A.T.T. waiver in 1955, enabling it to
impose additional quotas and tariffs on agricultural imports that were inter-
fering with price support programs of the United States' Department of Agri-
cultugg,82 and with the establishment of the European Economic Community in
1957.
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Following in the footsteps of the United States of America, the European
Economic Community instituted its Common Agricultural Policy, which although
was discussed by Contracting Parties with a view to determining its compati-
bility with the G.A.T.T., did not receive a formal waiver from the Contracting
Parties to operate.84 The objective of the Common Agricultural Policy was to
assure the stabilization of exports and imports of aaricultural products
within the European Economic Community. Unfortunately, the Common Agricul-
tural Policy tended to maintain high and guaranteed prices to community
producers while at the same time insulating them from import competition
through the implementation of various import-control practices established by

the European Agricultural Guidance and Guarantee Fund.85

The impact of Article XVI on tie use of subsidies in the agricultural
sector is further weakened by the exemption provided with respect to systems
for the stabilization of the domestic price or of the return to domestic
producers of a primary product in accordance with Annex 1, Ad Article XVI:
Section B{3) of the &.A.T.T.

Schemes to stabilize the domestic price of agricultural products or the
returns to domestic producers are authorized by Annex 1, Ad. Article XVI:
Section B{3) if certain conditions are met, namely: 1. the system results in
the sale of the product at a price higher than the comparable price charged
for the 1ike product in the domestic market; and 2. the system operates so as
not to stimulate exports unduly or otherwise seriously prejudice the interests
of other contracting parties. Yet such schemes have often resulted in
creating a higher price for the primary product than could be obtained on the
world market, and when these products are exported, they tended to brejudice
the interests of other contracting parties, especially in times of surpluses.

The impact on the interests of other contracting parties or nations was
illustrated in the cases of French assistance to wheat and wheat flour and the
complaints by Australia and Brazil concerning the European Economic Community
sugar refunds which were discussed ear‘lier.g6 Furthermore, in 1976 the
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G.A.T.T. Council decided that skim milk powder held by intervention agencies
(established pursuant to the Common Agricultural Policy)} in the European
Economic Community for use in various animal feeds were in contravention of
Article 111 of the G.A.T.T. by giving rise to discriminatory internal quanti-

tative regu]ations.g7

Iin view of the fact that developing countries with economies heavily
dependent on the export of one or two unprocessed agricultural or mineral raw
materials were vulrerable to fluctuations in the prices of these materials,
various commodity agreements were established to regulate the prices of such
materials or commodities. These international commodity agreements were set
up in the areas of tin, wheat, sugar, coffee, cocoa and natural rubber to
maintain prices through export quotas, contractual arrangements or the estab-

lishment of internationally financed buffer stocks of the commodities.88

A report commissioned by the Food and Agricultural Organization in 1964
commented on the limited success of commodity agreements to promote the
stabilization of trade in the commodities.89 Further concerns over commo-
dities resulted in the adoption of an Integrated Programme for Commodities
under the auspices of the United Nations Conference on Trade and Development
in 1976 and the formulation of a Common Fund in 1980, which although is not
yet in force, was ratified by Canada.90

In spite of commodity agreements and other measures related thereto, as
discussed, the issue of subsidies remained, and other non-tariff barriers
continued to develop in the agricultural sector. Examples of such barriers
included production subsidies, import levies and technical or administrative
delays in the importation of agricultural products from the territories of
other contracting parties.91 Hence, the barriers to the free flow of primary
products in the international market were formidable and did not seem to be
able to be combatted by Article XVI of the G.A.T.T. as currently drafted.
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Closely linked, but not subject to, Article XVI of the G.A.T.T. are the
provisions in Article VI permitting the application of countervailing duties
by contracting parties to products which have been the subject-matter of a
subsidy. The objective of the countervailing duty is to protect domestic
manufacturers from imports receiving unfair competitive advantage due to the
subsidy.%?

Article VI (3) of the G.A.T.T. defines a countervailing duty as a
"special duty levied for the purpose of offsetting any bounty or subsidy
bestowed, directly or indirectly, upon the manufacture, production or export
of any merchandise". The countervailing duty levied cannot be in excess of an
amount equal to the bounty or grant determined to have been granted on the
manufacture, production or export of the product in the country of origin or
exportation. In addition, section 6(a) of Article VI stipulates that a
countervailing duty cannot be levied unless the contracting party determines
that the effect of the subsidization causes or threatens material injury to an

established domestic industry or retards materially the establishment of the
domestic industry.

In this regard, Article VI was attempting to counteract the effect of
subsidies which have been imposed by contracting parties notwithstanding the
prohibition expressed in Article XVI of the G.A.T.T. and whether or not the
subsidy fell within the parameters of Article XVI. Nevertheless, serious
problems existed with Article VI.

First, not all contracting parties accepted that countervailing duties
could not be imposed prior to the demonstration of injury or the threat of
injury to a domestic industry.93 Secondly, Article VI has been criticized as
not providing precise criteria for determining what is a prejudice or a
serious injur:y.94 Finally, Article VI does not provide a definition of what
is a bounty or subsidy making it difficult to regulate whether countervailing
duties are being validly levied in accordance with this Article.
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in an attempt to reduce tne drawbacks caused by the wording of Articles
XVI and VI of the G.A.T.T., the Contracting Parties during the 1979 Tokyo
Round of Negotiations, formulated the Agreement on Interpretation and Appli-
cation of Articles VI, XVI and XXIII of the General Agreement on Tariffs and
Trade (hereinafter referred to as the “Subsidies Agreement").95 The Subsidies
Agreement, although recognizing in Article 8(1) that subsidies constituted a
legitimate tool for the promotion of national policies such as regional
development, research development and industrial trade, introduced more
discipline into the use of such subsidies.

The Subsidies Agreement changed the rules of the G.A.T.T. relating to
subsidies in three respects. Firstly, Article 9 of the Subsidies Agreement
prohibited the signatories from granting export subsidies on non-primary
products. Secondly, export subsidies on primary products, in accordance with
Article 10, were only permitted if the subsidy granted, whether directly or
indirectly on such products, did not allow the signatory granting the subsidy
to have more than an equitable share of the world trade in that product, and
if the said subsidy was granted in a manner that did not permit the subsidized
product to be sold at prices materially below those of other suppliers in the
same market. Finally, by Article 12 of the Subsidies Agreement, access to
consultation was increased, for when a signatory believed that any subsidy was
being granted or maintained by another signatory which was causing injury to
its domestic sector, serious prejudice or the nullification or impairment of
benefits accruing to it under the G.A.T.T., such a signatory had to request
consultations with the other signatory. Then, if any violations of the
Subsidies Agreement were not resolved within thirty days of the request for
consultations, the Committee of Signatories, established under this Subsidies
Agreement, could make such recommendations to the signatories as may be
appropriate, and could “authorize such countermeasures as may be appropriate”
where its recommendations were not followed.
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In contrast to Article XVI of the G.A.T.T., the Subsidies Agreement in
Article 6(4) clearly established that a countervailing duty could be imposed
on a product imported from another state where it has been demonstrated that
the product was being subsidized and the subsidization resulted in a material
jnjury to a domestic industry. Articles 2 to 5 of the Subsidy Agreement set
out the procedures whereby a countervailing duty may be invoked. For example,
Article 2 stipulated that countervailing duties could only be utilized after
an investigation had evaluated the existence, degree and effect of any subsidy.
The requesting signatory had to first supply sufficient evidence of the
existence of the subsidy, the injury to the domestic industry and the link
between the imports and the alleged injury. When it had been determined that
an investigation was warranted, the complainants were notified and a public
notice issued. At this stage, the evidence of both the subsidy, and the
injury caused thereby, were to be considered simultaneously and the signa-
tories were afforded an opportunity for consu'ltation.96

Article 4 stated that it was the 'authorities' of the importing signatory
who decided whether a countervailing duty should be imposed and the amount of
that duty, where it had been adjudged that the requirements for the imposition
of a countervailing duty had been met. Nevertheless, the amount of the duty
could not exceed the amount of the offending subsidy, and it had to be levied
on a non-discriminatory basis on imports of the product from all sources found
to be subsidized and causing the injury.

Article 4, at section 5, also provides for proceedings to be suspended or
terminated without the imposition of provisional measures or countervailing
duties if the following undertakings are accepted:

1. the government of the exporting country agrees to eliminate or limit
the subsidy, or

2. the exporter agrees to revise its prices so that the investigating
authorities are satisfied that the injurious effect of the subsidy
is eliminated.
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Article 6(1) set out the factors which had to be considered before a determi-
nation could be made as to whether an injury had occurred; for instance, there
had to be an examination of the volume of the subsidized import, of the effect
of the subsidized imports on prices in the domestic market for like products,
and of the impact of these imports on domestic producers of such products.

The Subsidies Agreement is an important instrument for the regulation of
the application of subsidies which are imposed contrary to the principles
established by Article XVI of the G.A.T.T. Article XVI was strengthened by
the presence of the Subsidies Agreement because the said Agreement was more
explicit in stating the kinds of subsidies which would be tolerated, in
clearly establishing that a “material injury" or "prejudice" must be demon-
strated before a countervailing duty may be imposed, and by providing precise
rules and procedures to be followed by the signatories in their investigation
of alleged subsidy violations. The list of prohibited export subsidies was
incorporated into the Subsidies Agreement as an Annex, along with interpre-
tative "notes". In addition, the Subsidies Agreement, in the note to
Article 7, expanded the definition of the word "subsidy" by stating that
“subsidy" included subsidies granted by any government or any public insti-
tution within the territory of the signatory. Nevertheless, the concept of
“more than an equitable share of world export trade" was still retained by
Article 10 of the Subsidies Agreement in regards to primary products; albeit
tightened to include any case where the effect of the export subsidy was to
"displace” the exports of another contracting party, and to consider "tradi-
tional patterns of supply" in new market areas.97

Despite the improvements incorporated into Article XVI by the Subsidies
Agreement, the said Agreement itself contained several defects. First, it is .
questionable whether the signatories could influence other governments or
public institutions outside their spheres of influence. The signatories
recognized that governments could not always control public institutions or
local governments. However, the signatories did agree to accept the “inter-
national consequences" that could arise, under the Subsidies Agreement, as a
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result of subsidies granted by these other public institutions and governments
within their territories.

This acceptance, together with the emphasis in the Subsidies Agreement
for contracting parties to seek a2 "mutually agreed solution" or conciliation
prior to proceeding to dispute settlement, demonstrates that sovereign states
may have an interest in following the rules set out in the Subsidies Agree-
ment.98 Yet, formal rules for dispute resolution are important as they
establish the parameters within which the contracting parties are to operate,

and provide certainty in the dispute resolution process.

Where, however, the offending subsidies are granted by public institu-
tions or local governments which remain outside the ambit of the G.A.T.T., it
ijs not clear that a willingness by G.A.T.T. signatories, in the Subsidies
Agreement, to accept the “international consequences” arising as a result of
the granting of such subsidies by other institutions would provide in all
cases sufficient "self-interest" or incentive for the removal of such subsi-
dies by contracting parties without further "legal" contro]s.99

A further factor which may diminish the impact of the Subsidies Agreement
js the exemption provided to developing countries to the application of the
said Agreement. Article 14 provided that developing countries could adopt
measures and policies to assist their industries, including those in the
export sector. By this provision, developing countries were merely requested
to enter into commitments to eliminate export subsidies inconsistent with
their comprehensive development needs. With respect to subsidies other than
export subsidies, Articles (5) and (7) stipulated that countermeasures could
be applied against developing countries only where a nullification or impair-
ment or tariff concessions or other G.A.T.T. obligations were found to exist.
Ironically, the liberalization of the Subsidies Agreement in favour of devel-
oping countries has not encouraged developing countries to become signatories
to the said Agreement which, in fact, has been criticized as not going far
enough to protect the interests of developing countries.100
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Although the G.A.T.T. itself, in Part IVlOl

from the application of its principles, it is questionable whether such an

exempted developing countries

extensive exemption should have been continued in the Subsidies Agreement, due
to the potential for abuse. It is recognized that multilateral agreements are
not achieved without compromises. However, this "exemption" provision could
have been improved, and its potential for evading the intent cf the Subsidies
Agreement reduced, if for example, a definition of "developing countries" was
provided therein, and if some restrictions were stated as to when the exemp-
tion could be invoked. Thus, although the Subsidies Agreement tightened the
requlation of prohibited subsidies, avenues for evasion continued to exist.

In an attempt to liberalize trade in certain agricultural products, the

Contracting Parties concluded the Arrangement Concerning Bovine Meat102 and

the International Dairy Arrangement (hereinafter called "Arrangement“)103,

only the latter of which will be discussed in this paper.

The objectives of the Arrangement, as established in Article I, were to
expand and liberalize world trade in dairy products, under stable market
conditions, which would be mutually beneficial to hoth importers and exporters
of dairy products, and to promote the economic and social development of
developing countries. Pursuant to Article II, the dairy products covered by
this Arrangement were fresh milk and cream; preserved, concentrated or sweet-
ened milk; butter; cheese and curd; and casein.

The two important features of this Arrangement were the establishment in
Article VII of the International Dairy Products Council, which serves as a
forum for discussions and monitors the international dairy market, and the
establishment in Article 3 of each Annex of a minimum export price for the
dairy products covered by the Arrangement.
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By Article III of the Arrangement, the participants were also to commu-
nicate to the International Dairy Products Council, on a regular basis, all
necessary information to permit the said Council to monitor the international
dairy market. Such information to be provided included statistics on the
evolution of the dairy market, perspectives on the production, consummation,
price and stocks of dairy products as well as information on each participants

domestic policy, and the commercial measures on dairy products taken by each
participant.

The Arrangement established during the Tokyo Round of Negotiations under
the G.A.T.T. was a major achievement as, for the first time, contracting

parties agreed to the regulation of the marketing of an important agricultural
product.

Nevertheless, the Arrangement contained certain drawbacks. For instance,
Article III(1)(c) stipulated that all decisions by the International Dairy
Products Council were to be by consensus. This meant that the said Council
would be deemed to have rendered a decision only where no member of the
International Dairy Products Council did not formally oppose a proposition.
Furthermore, the International Dairy Council had no means of enforcing a
decision -- it was only a consultative council, although it could revise
minimum export prices once a year based on certain broad principles.

While the Protocols to the Arrangement established minimum export prices
for those dairy products covered by the Arrangement, derogations were permit-
ted in each Annex of the Arrangement with respect to dairy products directed
towards animal feed, and in regard to dairy products which were donated or
destined for relief or development purposes in developing countries. Upon
request of a participant, Part 3, Article 7 of Annex II stipulated that the
International Dairy Products Council had to consider providing a derogation to
minimum export prices, within three months from the request, in order to
remedy difficulties. As well, any participant who considered its interests
were seriously affected by countries which were not participants to the
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Arrangement, could request an extraordinary meeting ("emergency action") of
the International Dairy Products Council to determine the appropriate measures
to be taken. Indeed, where such & meeting could not be convened within two
days and the commercial interests of the participants were seriously threat-
ened, the participant could unilaterally take any measures necessary to
safequard its position, on condition that it notified the other participants.

Finally, this Arrangement only affected its signatory participants, it
did not regulate subsidies or quotas imposed by such participants with respect
to the importation or exportation of dairy products into or out of the parti-
cipants' country, and it did not regulate the operations of Enterprises in the
dairy sector.

2. Dumping

In order to neutralize the effect of price discrimination between a
product that 1is produced domestically and one that is imported into the
domestic market, Article VI of the G.A.T.T. permits contracting parties to
levy a duty on the imported product under certain circumstances. Article VI,
therefore, recognizes that a domestic industry may be harmed by the importa-
tion of products at artificially low prices. This practice is identified in
Article VI as that of "dumping".

"Dumping" is defined in section 1 of Article VI as the process by which
products of one country are introduced into the commerce of another country at
less than the normal value of the product. Not alil "dumping” is condemned by
the G.A,T.T.; the dumping must cause or threaten to cause material injury to
an established industry in the territory of the said contracting party or
materially delay the establishment of a domestic industry. Where material
injury is determined or the development of a domestic injury has been delayed
due to dumping, a contracting party may, by section 2 of Article VI, impose an
~ anti-dumping duty in an amount not to exceed the margin of dumping in respect
of the dumped product.
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As was experienced with Article XVI with respect to subsidies, the text
of Article VI gave rise to certain interpretation difficulties concerring the
application of anti-dumping duties.lo4 There was no definition in Article VI
as to what was meant by "normal value" of a product and as to what constituted

a "material injury". Furthermore, the concepts of "industry" and "territory"
were not determined.

With a view to correcting some of these drawbacks, the contracting
parties adopted the Anti-dumping Code in 1967.105 The major improvements to
Article VI brought about by the enactment of the Anti-dumping Code were: the
requirement that dumping be "demonstrably the principle cause" of material
injury, that national authorities weigh the effect of other factors (other
than price) which could be affecting a domestic injury, and that domestic
production could be divided into two or more separate industries if certain
producers could be considered apart from other producers by reason, for
instance, of transportation costs.106

The purpose of the Anti-dumping Code was to prevent the utilization of
anti-dumping duties as a means of protecting domestic industry otherwise than
by the institution of customs dut‘ies.107 One of the major difficulties with
the application of this Code was the fact that it was not utilized by the
United States of America when rendering dumping determinations. The United
States of America employed the Antidumping Act, 1921108 which only required a
preliminary determination of injury before anti-dumping duties could be
applied against an imported product.109

As a corollory to the Subsidies Agreement, and to obtain the United
States of America's concurrence regarding the concept of "material injury” in
both the question of subsidies and dumping, the contracting parties, during
the Tokyo Round of Negotiations, obtained agreement on, and implemented, the
Agreement on Implementation of Article VI of the General Agreement on Tariffs
and Trade (hereinafter referred to as "Anti-dumping Agreement“).110
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The Anti-dumping Agreement, in Article 1, stipulates that the imposition
of an anti-dumping duty is a measure to be taken only under the circumstances
provided in Article VI of the G.A.T.T. Article 2 of the Anti-dumping Agree-
ment provides that a product is to be considered "dumped" if the export price
of the product exported from one country to another is "less than the compara-
ble price, in the ordinary course of trade, for the 1ike product when destined
for consumption jn the exporting country”.

The key provisions concerning the determination of injury and the defini-
tion of industry are found in Articles 3 and 4 of the Anti-dumping Agreement.

Section 1 of Article 3 states that a determination of injury for the
purposes of Article VI of the G.A.T.T. is to be based on an examination of
both the volume of the dumped imports and their effect on prices on the
domestic market for 1ike products, and the "consequent impact of these imports
on domestic producers of such products". By section 2 of Article 3, the
contracting parties are to consider whether there has been a "significant
increase" 1in dumped products and whether there has been "significant price
cutting” by the dumped products. In accordance with section 4 of Article 3,
it must be demonstrated that the dumped imports, by reason of the dumping, are
causing injury within the meaning of the Anti-dumping Agreement. Furthermore,
other factors which may, at the same time, be causing injury to the domestic
product are not to be attributed to the dumped products.

While "domestic injury" is to be considered, generally, as referring to
domestic producers as a whole of the like products or to those of them whose
"collective output" of the product constitutes a "major proportion of the
total domestic production" of those products, Article 4 also provides for two
exceptions to the term “"domestic injury". Where producers are related to the
exporters or importers of the allegedly dumped product, the industry may be
interpreted as referring to the rest of the products. Furthermore, in excep-
tional circumstances, the territory of a contracting party may be divided into
two or more competitive markets, and the producers within each market may be
treated as a separate industry.
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Articles 5 to 8 of the Anti-dumping Agreement provide for the procedures
to be followed when investigating allegations of dumping, including the
provision for suspending or terminating dumping investigations or anti-dumping
duties upon the receipt of price undertakings.

By Article ¢ of the Anti-dumping Agreement, contracting parties are to
ensure that anti-dumping duties only remain in effect to the extent necessary
to counteract the dumping which is causing the injury. As well, in accordance
with Article 13 of the said Agreement, contracting parties are to give special
consideration to the needs of developing countries when considering the
application of anti-dumping measures.

The principles of the Anti-dumping Agreement were enacted by Canada, the
United States of America and the European Economic Community.111 Never-

theless, problems still exist with the text of the Anti-dumping Agreement.

The Anti-dumping Agreement eliminates the requirement, established in the
Anti-dumping Code, that dumping be “demonstrably the principal cause" of
material injury, entailing a "weighing of other factors" involved. Instead,
Article 3(4) of the Anti-dumping Agreement stipulated only that it must be
"demonstrated" that dumped imports are causing injury and that injuries
"caused by other factors" must not be attributed to the dumped imports.

Furthermore, unlike the Anti-dumping Code, separate industries are no
longer determined in terms of "isolation" from other products, but are defined
by Article 4 of the Anti-dumping Agreement, in terms of domestic producers
whose output constitutes "all or almost all of their production of the product
in question in that market".

Thus, there is concern that the Anti-dumping Agreement has enhanced
protectionism rather than reduce it.112 Indeed, in the United States of
America, such factors as evidence of lost and depressed sales and reduced
domestic demand for a product resulting from alternative substitutes, as well
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as the existence of different contractual terms with the importer, have been
considered valid reasons for demonstrating the Tink between less than normal
value imports and material injury.113 Administrative concerns have also been

raised in relation to the Canadian Special Imports Measures Act.114

3. Quantitative Restrictions

Article XI of the G.A.T.T. deals with the general elimination of quanti-
tative restrictions. At a cursory glance, Article XI could serve as a useful
weapon in the arsenal of those promoting trade liberalization.

Section 1 of Article XI states that no prohibitions or restrictions
"other than duties, taxes or other charges, whether made effective through
quotas, import or export licences or other measures" are to be instituted or
maintained by any contracting party. This provision applies beth to the
importation of any product to the territory of any contracting party and to
the exportation or sale for export of any product destined for the territory
of any other contracting party.

Unfortunately, the effect of section 1 of Article XI 1is practically
eviscerated through the allowance of certain exceptions to the general rule,
all of which are contained in section 2 of the said Article. Section 2 of
Article XI stipulatas that the provisions of section 1 do not extend to those
restrictions applied to prevent or relieve critical shortages of foodstuffs,
necessary to the application of international standards or regulations for the
grading, classification or marketing of commodities, and necessary to the
enforcement of government measures on any agricultural and fisheries product
which operate to restrict the production of such product or to remove tem-
porary surpluses. Article XIII of the G.A.T.T. does provide, however, that
where such restrictions are to be applied to the importation or exportation of
any product of, or destined for, the territory of another contracting party,
they are to be applied on a non-discriminatory basis.
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Together with the exceptions enumerated in paragraph 2 of Article XI, and
in spite of the general prohibition against the application of quantitative
restrictions outlined in paragraph 1 of the said Article, such restrictions
continue to exist. Indeed, quantitative restrictions aboune in form and
variety. These restrictions appear in such forms as import and export
restraints, quality stzndards, quotas and technical standards.

In Canada, a variety of laws impede the importation of goods. Legisia-
tion has been implemented in the areas of agriculture, tivestock, food and
drugs, explosives, inland water freight, textiles and canned foods, among
others.115 However, the primary legislation in Canada which regulates the
entry and exit of goods is the Export and Import Permits Act,116 which has

been in existence since 1947, and provides for the introduction of quotas.

Trade is controlled by the Executive in the United States of America
primarily through emergency legislation such as the Export Administration Act
of 1979.117 In Japan, the norms for export and export licensing are set out
in the Foreign Exchange and Foreign Trade Control Law.118 This legislation
enabled the Japanese government to control experts by stipulating, for
example, that prior government approval was required of the destination of the
goods to be exported and of the method of payment for the goods.119

Tariffs, quotas, safeguard measures and other restrictions applying to
the import of goods into the European Economic Community are applied under the
authority of the said Community pursuant to Article 113 of the Treaty of
Rome,120 which Article establishes the common commercial policy of the
European Economic Community. The common Community rules with respect to

jmports from non-member states are set out in Council Regulation 288/82.121

Some of the most difficult restrictions for contracting parties to
overcome in the area of non-tariff barriers are technical standards. Such
standards can facilitate trade or obstruct trade depending on the purpose for
which they have been implemented.
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Technical standards have been defined as "any law, regulation, specifica-
tion, or other requirement with respect to the properties of a product or the
manner, conditions or circumstances under which a product is produced or

marketed".122

Where standards are international in scope, they facilitate the exchange
of goods from one country to another, and standards solely aimed at ensuring
the health and safety of citizens or at protecting the environment do not
hinder the flow of trade. On the other hand, standards or technical restric-
tions can be considered barriers to trade if they are "intentionally formu-
lated to exclude or discourage foreign imports, or if the certification
procedure that accompanies such standards is used as a means of slowing down

or preventing foreign imports".123

Countries can demand that importers must meet certain labelling or
packaging standards and these standards effectively increase the cost of the
imported product. The foreign product may also have to meet such high tech-
nical standards or particular requirements that it is effectively excluded
from participating in a share of the domestic market. With respect to appro-
bation or certification procedures, they can be considered protectionist in
design where the procedures are costly or lengthy or if they refuse outright
124 The main difficulty in the area of technical
standards is trying to determine the true purpose behind the promulgation of
the standard especially when they are alleged to have been formulated for
health or security reasons. Even if the standards are determined to be

obstacles to trade, international bodies cannot control standards invoked by
125

to consider imported products.

state or municipal governments or by private organjzations.

With a view to reducing the application of quantitative restrictions, the
contracting parties negotiated two agreements during the Tokyo Round of
Negotiations: the Agreement on Import Licensing Procedures (hereinafter
referred to as the "Licensing Agreement")126
Barriers to Trade (hereinafter referred to as the "Technical Agreement").

and the Agreement on Technical
127
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The Licensing Agreement encompassed a series of principles and guidelines
which were directed at reducing, to the greatest extent possible, those
barriers designed to impede the flow of goods in international trade by means
of licensing requirements. By sections 2 and 3 of Article 1, the Licensing
Agreement requested that its signatories follow the general principles of the
G.A.T.T. and ensure thai licensing procedures were neutral in their applica-
tion and administered in a just and equitable fashion. Regulations and all
information concerning the procedures governing licenses, in accordance with
sections 4, 5 and 7 of the said Articie, were to be published without undue
delay, all required documents were to be strictly necessary for the smooth
functioning of the licensing system, and applications for licenses were not to
be refused because of minor errors which did not modify the basic information
supplied.

The role of the Licensing Agreement, as a counterforce to non-tariff
barriers which exist in this sector of trade, is weak in several respects.
For example, section 3 of Article 5 stipulates that the Licensing Agreement
only affects those Contracting Parties who are signatories of the Agreement;
pursuant to Article 1(10), licensing procedures related to national security
are exempt from the application of the Licensing Agreement; and by Article
3(1) special consideration is to be given under the Agreement, to those
products being imported from developing and less-developed countries, in the
granting of discretionary licenses. Although the Licensing Agreement in
Article 4, forms a Committee on Licenses to regulate disputes, this Committee
meets only where it is necessary to give signatories the possibility of
proceeding by means of consultations on all matters relating to the function
of the Licensing Agreement. Furthermore, the signatories must utilize the
consultation procedures established in Articles XXII and XXIII of the G.A.T.T.
which have been criticized as being inefficient and antiquated as shown in
this paper's section on dispute resolution.
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Thus, the concepts of, and exemptions to, the Licensing Agreement are so
broad and imprecise that almost every "refusal” to apply the principles of the
Licensing Agreement could be easily justified. Hence, the Licensing Agreement
only partially succeeds in regulating non-tariff barriers in the area of
licensing procedures.

The goal of the Technical Agreement was to ensure that technical regula-
tions and trade and certification methods did not create unnecessary barriers
to trade. To this end, guidelines were provided for the preparation, adop-
tion, and application of technical regulations and standards, and central
government bodies were encouraged to use international standards as often as
possible. In addition, the Technical Agreement established a scheme for
requiating the disputes which arose out of the applicaticn or non-application
of this Technical Agreement. These principles will now be examined.

Articlte 2 of the Technical Agreement states that signatories to the
Technical Agreement were to ensure that technical regulations and standards
were not adopted or applied with a view to creating obstacles to international
trade. In this regard, imported products were to be accorded treatment no
less favourable than that accorded to domestic products and products of other
origin. Pursuant to Article 2 (2.2), when technical regulations or standards
existed or their completion was imminent, signatories were to utilize these
standards as the basis for their technical regulations or standards. It
should be noted that Article 2 (2.5) provided that where international stan-
dards did not exist, or their content was not substantially the same as the
technical content of the international standard, the signatories were able to
use national standards upon notification to the other contracting parties.

Article 5 stipulates that imported products were to be accepted for
testing under conditions 'no less favourabie than those accorded to imported
products in a comparable situation'. Signatories were also to endeavor to
accept the test resuits or certificates issued by relevant bodies in the
territories of other signatories, even where the test methods differed from
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their own, if they were satisfied that the methods employed in the other
territories would determine whether a product was in conformity with the
relevant technical standards.

The Technical Agreement, in Articles 7 to 9, establishes guidelines and
procedures, similar to those provided for licensing standards, to be followed
in the implementation of certification systems. The key provision here is
that certification systems were not to be applied in a manner which would
create obstacles to trade, but applied so as to grant access to suppliers of
products originating in the territories of other signatories under conditions
no less favourable than those accorded to domestic suppliers and to suppliers
of other signatory countries.

Article 10 of the Technical Agreement requires signatories to supply
information about technical regulations, standards and certification systems
to other signatories, and to answer all reasonable enquiries. Articles 13 and
14 establiish an extensive procedure for dispute regulation; for example, in
the case of a dispute, the signatories were first to consult with each other
in an effort to resolve the difficulties and where no solution was reached,
the Committee on Technical Barriers to Trade was to meet, at the request of
any signatory to the dispute, within thirty days of receipt of the request to
work out a solution. If no mutually satisfactory solution was reached within
three months of the Committee's investigation, the Committee, at the request
of a signatory, was to establish either a technical expert group or a panel to
examine the matter, consult with the signatories, and make a statement or
recommendations which would assist the Committee in formulating its recommen-
dations or any other appropriate ruling to present to the signatories.

The Technical Agreement was not a complete and definitive solution to the
obstacles created by technical standards or regulations and certification
systems in international trade. While the Technical Agreement, pursuant to
Article 1, applied to both industrial and agricultural products, purchasing
specifications prepared by government bodies in respect of government procure-
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ment, by this same Article, were not covered by the Agreement. Furthermore,
pursuant to Articles 3, 4, 6 and 8, the Technical Agreement only bound central
government bodies, and not local or non-government bodies, although central
government bodies were required to take "such reasonable measures as may be
available" to ensure that the non-central bodies within their territories
complied with the sajd Agreement. The issue that arises is what is meant by
"reasonable" and "available" as these words are ambiguous. Thus, the effec-
tiveness of the Licensing Agreement was dependent, to some extent, on whether
there would be cooperation between central and non-central government bodies.

The impact of the requirement of the signatories to the Technical Agree-
ment to use international standards where they were available and appropriate
to the circumstances, was mitigated by the fact that the signatories, by
Article 2 (2.2), could avoid this obligation for such reasons as: national
security requirements, the prevention of deceptive practices, the protection
of human health or safety or the protection of the environment. Concern has
been raised that signatories would utilize national standards as an alter-
native, rather than as an exception, to international standards when the
signatories were interested in promoting or protecting their economic inter-

ests.128

Another barrier to the effectiveness of the Technical Agreement in
regulating technical standards or certification systems is found in Article 12
of the Technical Agreement. This Article permits differential and more
favourable treatment to developing countries, thereby retarding the harmoniza-
tion process for certification systems. This Article provides that the
Committee on Technical Barriers to Trade, upon request, may also grant excep-
tions from the obligations of the Technical Agreement to developing countries
due to special development and trade needs, although such exceptions are to be
limited in time.
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The extensive dispute system established pursuant to Article 14 of the
Technical Agreement could only be utilized by central governments, and not by
importers or exporters. As well, the findings of the Committee on Technical
Barriers to Trade were unenforceable in the traditional sense. If circum-
stances were "serious enough" to justify such an action, the Committee could,
by Article 14 (14.21), authorize a signatory to suspend such obligations under
the Technical Agreement, vis-d-vis other signatories, as the Committee deemed
appropriate.129 The issue to be resolved is: when would the Committee
consider that circumstances were “serious enough"? Where the dispute proce-
dures under the Technical Agreement were exhausted, signatories could resort
to the mechanisms under Article XVIII of the G.A.T.T. But, any determination

made pursuant to Article XVIII should be based solely on the principles of the
G.A.T.T.

Again, the Technical Agreement does not completely resolve the problems
created by technical standards when the Technical Agreement itself provided
exemptions to the regulation of such non-tariff barriers.

B. Derogations

1. State Trading Enterprises

At the inception of the G.A.T.T., the impact of the public sector on the
national economic scene was not extensive. Indeed, the regulation of State
Trading Enterprises (hereinafter referred to as "Enterprises") is provided for
in only one area -- Article XVII. The guiding principles of this requlation
of Enterprises are found in section 1 of Article XVII.

Paragraph 1(a) of Article XVII stipulates that if a contracting party
establishes or maintains an Enterprise or grants to any Enterprise special
privileges, the contracting party undertakes, in its purchase or sales
involving either imports or exports, to conform to the principle of non-
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discrimination. By paragraph 1(b) of the said Article, such Enterprises shall
make their purchases or sales solely in accordance with commercial considera-
tions, including price, quality, ovailability, marketability, transportation
and other conditions of purchase or sale.

In accordance with Article XVII of the G.A.T.T., Enterprises are not
prohibited from undertaking commercial operations. Indeed, such Enterprises,
by Article XVII, are encouraged to apply the same principle of non-discrimi-
natory treatment in their purchases or sales, involving exports and imports,
as would be applied to private traders.

Nevertheless, as Enterprises are operated by government entities, the
establishment of prices for goods by such Enterprises may reflect other than
cost and profit considerations.130 This raises the issue as to whether the
functioning of Enterprises actually promotes the growth of non-tariff bar-
riers. Indeed, if Enterprises are not basing their operations on "commercial
considerations", one can argue that Enterprises, in their purchases or sales
of goods, are subsidizing such goods thereby creating a form of protec-

tioniSm.131

To compound the difficulty of determining whether Enterprises are promo-
ting the development of trade barriers, Article XVII, itself, provides certain
exceptions to the application of the principle of non-discrimination and the
concept of "commercial considerations".

Section 2 of Article XVII of the G.A.T.T. states that Article XVII shall
not apply to imports of products for immediate or ultimate consumption in
governmental use and not otherwise for resale or use in the production of
goods for sale. This allows governments a wide latitude in the procurement of
goods for its own use.
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Pursuant to the interpretative note on Article XVII, in Annex 1 of the
G.A.T.T., governmental measures imposed to ensure standards of quality and
efficiency in the operation of external trade or privileges granted for the
exploitation of national natural resources {but which do not empower the
government to exercise control over the trading activities of such Enter-
prises) do not constitute "exclusive or special privileges" in accordance with
paragraph 1(a) of Article XVII. Furthermore, this interpretative note also
provides that Enterprises may charge different prices for jts sales of a
product in different markets where such different prices are charged for
commercial reasons, and that countries receiving "tied loans" may take these
loans into account when purchasing their requirements abroad.

Paragraph 1(c) of Article XVII stipulates that contracting parties may,
at the request of a contracting party who is adversely affected by the opera-
tions of an Enterprise, request the contracting party operating this Enter-
prise to provide information about its operations. The impact of this provi-
sion, however, is mitigated by paragraph 1(d) which provides that contracting
parties are not required to disclose confidential information which may, among
others, prejudice the legitimate commercial interests of particular Enter-
prises. This leaves open the question of interpretation as to what consti-
tutes "legitimate commercial interests" of Enterprises as this term is not
defined in Article XVII.

An important issue which remains unanswered by Article XVII is what is to
be considered an Enterprise? The interpretative note to Article XVII (in
Annex 1) merely states that Marketing Boards established by contracting
parties and which are engaged in purchasing and selling, or which do not
purchase and sell, but lay down regulations covering private trade are gov-
erned by the provisions of Article XVII. There is also the matter of deter-
mining the extent to which governmental participation is necessary for the
activity or organization to be considered an Enterprise.
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Enterprises are generally considered to be centralized governmental
buying and selling agencies which operate in national and international
markets. These Enterprises can be mere agents of the Government or operate
semi-autonomously as State corporations. They have as their object to promote
and facilitate the marketing of their nation's products domestically and
abroad or to assist in the importation of required products for domestic

consumption or use.133

Originally dominating only "non-market" economy countries, in the last
fifteen to twenty years, Enterprises have proliferated in the economies of
countries consisting of "free" markets, especially in the agricultural sectors
of such economies. Today, many countries require that sales of agricultural
products to, or purchases of, such products from their countries must be made
to a central government agency. Enterprises have also been set up to regulate
and promote the sale of industrial products on the export market. Assistance
to manufacturers of export products, by Enterprises or other Government
legislation, is given by means of loans, insurance, tax incentives, transpor-
tation and storage subsidies, and flexible credit terms.134 Indeed, gradually
Enterprises are taking over the role of the market place for determining
domestic prices, the quantities of goods to be produced, and the distribution
of such goods.

The impact of Enterprises on the economies of contracting parties and the
role of the public sector on these economies was definitely not foreseen in
the 1950's. This accounts for the weaknesses of Article XVII in controlling
the activities of Enterprises as discussed above. In addition, Article XVII
was not, by Annex I, intended to cover the purchase or sale of services by
Enterprises. The purchase and sale of services, generally, play an important
part in trading activities today.135 Article XVII also does not touch such
activities of Enterprises as assisting in the obtaining of credit terms or in
the promoting of domestic products on the international market place. Thus,

where Enterprises exist, another form of barrier has arisen unrelated to
tariffs,
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2. Safequard Measure

(a) Article XIX - Safeguard Measure Clause

In order to promote the transition of a nation's economy from a heavily
protected to a more liberal trading system, the founders of the G.A.T.T.
inserted several safeguard measures into the G.A.T.T. It was realized that
the contracting parties would require a breathing space within which to allow
their domestic industries to become more efficient in light of the competition
from imports which would arrive with trade liberalization.

Article XIX of the G.A.T.T. is one of the mechanisms by which contracting
parties could protect themselves against import competition while at the same

time adjusting their economies to greater trade liberalization as foreseen by
the G.A.T.T.

A contracting party, by section 1 of Article XIX, is permitted to suspend
a concession or obligation incurred under it, where any product is being
imported into the territory in such increased quantities so as to cause or
threaten to cause serious injury to domestic products. In order to invoke
Article XIX, the contracting parties must show:

1. a product is being imported into the country of the contracting
party in “"such increased quantities";

2. the increase is a result of:
(i) unforeseen developments, and
(ii) concessions granted pursuant to the G.A.T.T.; and

3. the increase of imports caused "serious injury" or “threatened
serious injury".
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Prior to taking action pursuant to section 1 of Article XIX, members, by
section 2 of this Article, must provide Contracting Parties with advance
written notice of the member's intention of applying Article XIX, and must
give those contracting parties with a substantial interest as exporters of the
product concerned, an opportunity to consult with regard to the proposed
action where a delay in the application of Article XIX would cause damage
which would be difficult to remedy, action may be taken by the member under
section 1 on a provisional basis, subject to that member effecting consulta-
tion, immediateiy after taking the action, with those contracting parties
having a substantial interest in the action.

If the criteria and procedures of Article XIX are met, contracting
parties may postpone tariff cuts, raise previousiy lowered tariffs or impose
quantitative restrictions. However, the contracting party invoking this
safeguard clause is also subject to either the suspension of equivalent
concessions or the imposition of retaliatory trade measures by the affected
contracting parties as provided by section 3 of Article XIX.

The purpose of Article XIX of the G.A.T.T. is to permit the use of
special measures against the import of goods which are causing serious injury
to domestic goods on an emergency basis. In view of the emergency nature of
this Article, these measures are to be introduced on a limited-time basis and
to be applied on a non-discriminatory manner against the importation of a
product from all origins.

Unfortunately, in practice, Article XIX has been invoked in a long-term
and discriminatory manner by various contracting parties.

Concern over the non-temporary and non-selective application of Article
XIX was raised by the European Economic Community with respect to the exten-
sion by Canada of footwear quotas (which quotas had already been in existence
for eight years), and to the continued applications of quotas to the importa-
tion into Canada of European Economic Community beef in 1985.136 On the other
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hand, the European Economic Community has also utilized Article XIX to justify
its continued application of an increased duty on the importation of video
recorders from selected countries on the basis that European manufacturers
were still in a "vulnerable position and need protection against Japan and new

producers such as South Korea".137

The application of Article XIX has also been extended to support the
imposition of quantitative restrictions by a contracting party on imports of a
product from another contracting party, which contracting party has applied
preferences to the importation into its country of a different product from a
third country. This was demonstrated in the ten year dispute between the
United States of America and the European Economic Community with regard to
the application by the said Community of citrus tariff preferences for certain
Mediterranean countries, which preferences were alleged by the United States
of America to adversely affect American citrus exports to the European Econc-
mic Comrnun‘ity.m8 In retaliation, the United States of America, in the
absence of a settlement of the dispute, increased the duties levied on the
imports of pasta products from the European Economic Commum'ty.139 This
dispute was only resolved, in 1986, after the negotiation of trade concessions
between both barties.140

Lack of clearly defined pre-conditions within Article XIX as to when such
Article can be applied by contracting parties has also created difficulties.

The criterion of "in such increased quantities" has been interpreted to
mean only a relative increase in the quantity of goods, making it possible to
apply Article XIX where "domestic consumption of an import-competing authority
and the imports of the commodity both decrease in absolute amount, but the
proportion of imports to domestic consumption increases".141 In addition, the
requirement of "unforeseen development" has been interpreted so broadly that
almost an increase in imports itself could be an unforeseen event, and the
invocation of Article XIX has even been justified where there has been a rapid
jncrease in the proportion of imports to domestic production as this "rapid

. . . . . Y.
increase" has been considered to be a “"serious m,]ury".l4
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Intended as a temporary safeguard measure, Article XIX has, hence,
developed into a form of non-tariff barrier. To-date, no agreement has been
entered into by Contracting Parties to resolve the difficulties in the appli-
cation of Article XIX.

{b) Safeguard Agreements

(i) Voluntary Export Restriction Agreements

Due to the limitations identified in the application of Article XIX;
namely, the requirement to demonstrate "serious injury" and to impose the
restrictions on a short-term and non-discriminatory manner, coupled with the
necessity for granting compensation in the form of other trade concessions,
contracting parties have sought other methods to safeguard their domestic
industry from imperts or to protect their share of the international market.
One such method has been to enter into bilateral arrangements between the
importing and exporting countries. These arrangements have become jdentified
as orderly marketing or voluntary export restraint agreements (hereinafter
referred to as “VER agreements").

The objective of a VER agreement is to require a particular exporting
country to limit its exports of a certain product to the country which has
imposed the agreement for the duration of the agreement. VER agreements may
be formulated as the result of bilateral negotiations between industries in
the importing and exporting countries, with the support of the governments
concerned, leaving the implementation of the agreement to the industry in the
exporting country. However, the majority of VER agreements are negotiated on
a government to government basis with the implementation of the arrangement
left to the government of the exporting country on an explicit and formal
basis.143 The elements of VER agreements are as follows:
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1. pression d'un pays importateur en vue de faire restreindre les
exportations en provenance d'un pays donné d'un produit ou d'une
marchandise quelquonque;

2. assentiment du pays exportateur qui restreint volontairement ses
exportations & destination du pays importateur; et

3. engagement implicite ou explicite de ce dernier de ne pas imposer de
restrictions quantitatives & 1'endroit du pays exportateur.144

Confronted with the threat of the imposition of unilateral import quotas,
exporting countries have been willing to enter into VER agreements in order to
guarantee them at least access to the markets of the importing country, albeit
on a more restricted and regulated basis. For the importing country, the
“voluntary" entering into of such an agreement by the exporting country
enables it to protect its domestic industry without the necessity of having
recourse to Article XIX and its pre-conditions and procedures.

Unlike Article XIX of the G.A.T.T., VER agreements are designed to be
applied on a long term basis against selected imports which are posing a new
threat to the viability of domestic industries. Based on the need to protect
their domestic industries from "market disruption", VER agreements circumvent
the obligations imposed by Article XIX by not requiring a domestic industry to
demonstrate that the increase in imports is causing "serious injury" to
domestic products. By operating outside Article XIX, there is no need for the
contracting party entering into a VER agreement to grant compensation, in the
form of other concessions, or to face retaliatory action by affected contract-
ing parties.

The use of VER agreements is wide-spread among contracting parties. In
1981, Canada "invited" Japan tc limit its exports of automobiles to Canada due
to concerns raised by the Canadian automotive industry that its economic
difficulties were being caused by the increased inflow of Japanese automobiles
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into Canada.145 Although the Japanese agreed to "exercise prudence" in its
exports of automobiles to Canada in the 1981 fiscal year, this was not accep-
table to Canada. Thus, Canada exerted pressure on the Japanese government to
further Timit its automobile exports through the imposition of customs inspec-
tions of all Japanese autcmobiles arriving at the port of Vancouver in British
Columbia during 1982.146 As a result of this pressure, a VER agreement was
negotiated between Canada and Japan to 1imit the export of Japanese automo-
biles to Canada up to a set ceiling in 1982 which VER agreement was renego-
tiated in subsequent years until 1985.147 This VER agreement permitted Canada
to Timit imports on a selective and discriminatory basis without the need to

grant compensation.

Canada, itself, was not inmune to "requests" to restrain the exports of
certain products by entering into VER agreements. This was clearly demon-
strated as a result of the preliminary determination of the United States
Department of Commerce of injury against the importation of Canadian softwood
lunber products and the preliminary decision to set a countervailing duty of

fifteen per cent on such products.148

Extensive negotiations between representatives of Canada and the United
States of America led to the formulation of a Memorandum of Understanding
between the two countries to "resolve differences with respect to the condi-
u149 By paragraph 3(a) of
the Memorandum of Understanding, the Government of Canada is to collect an
export charge on exports of certain softwood lumber products made on or after
January 8, 1987, which charge, in accordance with paragraph 3(b) of the
Memorandum of Understanding is to be equal to fifteen per cent of the ad '
valorem of the f.o.b. final mill price of the exported product.150

tions affecting trade in softwood lumber products.

The VER agreement on softwood lumber manifested into the Canadian Soft-
wood Lumber Products Export Charge Act.151 Justification of the VER agreement
was based on the need to recognize the right of Canada to manage its resources
on its own terms, to keep increased softwood lumber revenues in Canada, and to
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avoid the creation of legal precedents which could be used against other
Canadian resource industries.152 Simjtarly, current pressures on Canada from
the United States of America for Canada to reduce its share of the United
States steel market has caused the Canadian government to pass legislation to
monitor the shipments of steel outside of Canada in an attempt to diffuse
protectionist sentiment in the United States of America.153

VER agreements exist in the European Economic Community covering such
diverse products as footwear, videotape recorders and motor vehicles although
it does not appear that a published list exists in which these VER agreements
can be identified.154 The European Economic Community has entered into VER
agreements with the Untied States of America in respect of restraining exports

of certain steel products and steel pipes and tubes.155 Various VER agreements

exist, as well, between the United States of America and Japan.156 Indred,
VER measures were agreed to, and undertaken, as early as 1971 by Japan with
respect to Vimiting exporis of textiies and radios to Canada, by China, in
1978, with regard to limiting the export of textiles to Canada, and between
European producers and their govermments, in 1979, to restrain exports of

'adjusted butter' to Japan.157

VER agreements have been criticized as being contrary to the present
rules of the G.A.T.T.158 VER agreements, in contrast to Article I of the
G.A.T.T., do not appear to be in accord with the "most-favoured nation"
principle, and tend to constitute quantitative restrictions, thereby being in
violation of Article XI of the G.A.T.T. Even if VER agreements are instituted
for balance-of-payment purposes (Articie XI1) or for safeguard measures
(Article XIX), such purposes or measures do not seem to be progressively
relaxed or applied on a non-discriminatory basis as required by Articles X111,
XiIl and XIX of the G.A.T.T. Moreover, in the area of international trade

~--.generally, VER agreements have been associated with causing trade restrictions

by: ‘Béingxsglg1y directed ai those suppliers who are the most competitive,
causing trade diﬁEFsion\aththe expense of restraining countries by allowing
unrestrained sources to fill iﬁﬁﬁrthgaszkgnd leading to the carteiization of
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merkets through Tlimiting competition and raising prices imn the importing
country and creating a licensing or quota system in the exporting country
which prohibits the entry of new exporters onto the international market
scene.159 VER agreements, hence, constitute an additional type of uon-tariff
barrier which exists outside the framework of the G.A.T.T. Of course, the
most infamous VER agreement currently in existence involves the regulation of

international trade in the textile industry,

(11) Multifibre Arrangement

Concerns of industrialized contracting pariies about losing a substantial
share of their textiles and clothing industries to low-cost importing coun-
tries provided the impetus for the establishment of a G.A.T.T. Working Party
to study the effects of "market disruption" on the domestic textile and
clothing industries. As a result of this study, the Contracting Parties of
the G.A.T.T, adopted a decision which recognized the problem of market disrup-
tion arising from the increase of imports of certain textile and clothing
products at prices below those charged by the domestic industrv, which imports
werelégusing or threatening to cause serious injury to the domestic indus-
try.

This decision of the Contracting Parties was implemented, in 1961, with
the creatien of the Short Term Arrangement Regarding International Trade in
Cotton Products161 which was designed to permit the negotiation of bilateral
restraint agreement between importing and exporting countries of cotton
textiles in order to avoid marked disruption. This Arrangement was replaced,
in 1962, by the Long Term Arrangement Regarding Trade in Cotton Texti]eslsz
which extended the coverage of the earlier arrangement to synthetic and
wocllen products in addition to cotton products. The current arrangement, the
Arrangement Regarding International Trade in Textiles, or the Multifibre
Arrangement as it has become known,163 was first negotiated in 1973 and is the
most comprehensive of the earlier arrangements in regulating the textile and
clothing industries.
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The Multifibre Arrangement, as with its predecessors, was conceived under
the auspices of the G.A.T.T. and was designed to provide a temporary mechanism
by which importing countries could protect their domestic textile industries
when the pre-conditions to the invocation of the Article XIX safeguard clause
could not be met. Accordingly, the basic objectives of the Multifibre Arran-
gement, as set out in Articie 1(1), were to “achieve the expansion of trade,
the reduction of barriers to such trade and the progressive liberalization of
world trade in textile products, while at the same time ensuring the orderly
and equitable development of this trade".164 In this regard, all existing
restrictions on textiles and any new restrictions were to be dismantled or
justified in terms of market disruption in the importing country concerned and
all signatories of the Multifibre Arrangement had to notify the G.A.T.T. of

all import controls or export restraints relating to texti1es.165 Further-
more, textile quotas were normaily to be increased by at least six per cent
per year.la6

Nevertheless, Article 3 of the Multifibre Arrangement permitted the
jmposition on a short-term basis, by an importing country, of restrictions by
means of bilateral agreements on the import of textile products in the event
of market disruption which term was defined as the existence of serious damage
to domestic products or an actual threat thereof, together with:

1. a substantial or imminent increase of imports of textile products;
and

2. the offering of textile products at prices substantially lower than

those prevailing for similar goods of comparable quah‘ty.167

It should be noted that Article 3 also permits the unilateral imposition

of restrictions where no agreement has been negotiated with the exporting
country.
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By Article 4 of the Multifibre Arrangement, tong-term bilateral agree-
ments may be concluded with respect to textile products conditional upon such
agreements being designed and administered "to facilitate the export in full
of the levels provided for under such agreements" and include “provisions
assuring substantial flexibility for the conduct of trade thereunder, consis-
tent with the need for orderly expansion of such trade and conditions in the
168 1o getails of these
agreements are to be communicated to the Textiles Surveillance Body.

domestic market of the importing country concerned”.

Other provisions in the Multifibre Arrangement establish how the Article
3 and Article 4 bilateral agreements are to be administered, recognize the
special needs of developing countries yet bear .in mind that there should not
be undue prejudice to the interests of established suppliers, establish a
Textiles Committee within the framework of the G.A.T.T., set up a Textiles
Surveillance Body to supervise the implementation of the Multifibre Arrange-
ment, and outline the coverage of the Multifibre Arrangement.lsg

Formulated to give developing countries guaranteed and growing access to
markets in Europe and North America, in a manner so as not to disrupt the
textiles industries of Europe and North America, the Multifibre Arrangement
represents a formidable non-tariff barrier to the international marketing of
textile products. Initially, designed as a "temporary measure", the Multi-
fibre Arrangement has existed in some form since 1961 and will continue 1in
operation unti]l at least 1991.170 During this period, the coverage of the
Multifibre Arrangement has been increased to cover cotton, wool, synthetic and
vegetable fibres. The advent of the rise in oil prices and the ensuing slump
in the western economies led to the request for tougher bilateral restrictions
under the Multifibre Arrangement in 1977.17-1 Extensions of the Multifibre
Arrangement in 1982 and 1986 were also justified on the continuation of the
decline in the rate of growth per capita consumption in textiles and clothing
and in the advent of technological changes and changes in consumer prefer=-
ences.172 Indeed, the Multifibre Arrangement currently comprises at least
forty-two countries.173
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Even though, in accordance with the preamble of the Multifibre Arrange-
ment, the signatories are to have regard to the principles and oYjectives of
the G.A.T.T., the operation of the Multifibre Arrangement has tended to
institutionalize the system of protectionism in the international textile
trade. Allowing importing countries to enter into bilateral restraint agree-
ments in which such restraints can be of more than a year's duration, detracts
from the G.A.T.T. goal of trade liberalization and erodes the principles of
non-discrimination and “most-favoured-nation™. As well, the allocation of
quotas to established textile exporting countries tends to lead to the carte-
lization of the textile industry to the detriment of new entrants onto the
market scene.

The Multifibre Arrangement, and its predecessors, were never formally
approved by the G.A.T.T. However, the establishment of the Textile Committee
within the G.A.T.T. to review the operations of the Multifibre Arrangement
introduces a sense of legitimacy to the continued existence of this Multifibre
Arrangement. This appearance of approval for the Multifibre Arrangement,
thus, assists with the perpetuation of the Multifibre Arrangement as a “valid”
non-tariff barrier.

3. National Security

Article XXI of the G.A.T.T. provides that a contracting party can take
any measures necessary to safeguard the security of the nation. By this
Article, a contracting party is not required to furnish any information, the
disclosure of which, it considers contrary to its essential security inter-
ests. Furthermore, in accordance with paragraph (b} of Article XXI, a con-
tracting party is not prevented from taking any action which it considers
necessary for the protection of its essential security interests relating, for
example, to fissionable materials, traffic in arms, ammunition and the imple-
ments of war; or taken in time of war or other emergency in international
relations. Paragraph (c) of Article XXI also permits a contracting party to
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take any action in pursuance of its obligations under the United Nations
Charter for the maintenance of international peace and security.

Unfortunately, the application of this Article is open to abuse as it
does not provide criteria for determining, for instance, what is an essential
security interest and what is an emergency. In addition, the use of words
Tike "such traffic in goods and materials as is carried on directly or
indirectly for the purpose of supplying a military establishment", encourages
countries to justify the protection of industries peripheral to the mainte-
nance of the nations' security.

Actually, it 1is questionable whether a measure of free trade can be
achieved in an area related to the preservation of industries or other capa-
bilities necessary for "essential security interests" in which, historically,
nations have had strong protectionist tendencies.174 Nevertheless, Article
XXI, as presently structured, encourages nations to use non-tariff barriers on
the pretext of national security and assists in the undermining of the prin-

ciples of the G.A.T.T.

C. Balance-of-Payments

Pursuant to Articles XII and XVIII B of the G.A.T.T., contracting par-
ties, in order to safeguard their external financial positions and balance-of-
payments, may restrict the quantity or value of merchandise permitted to be
imported. However, Articles XII and XVIII B stipulate, further, that these
restrictions may be instituted, maintained or intensified so long as such
restrictions do not exceed those necessary to forestall the imminent threat of
a serious dectine in its monetary reserves or, in the case where it has very
low reserves, to achieve a reasonable rate of interest in its reserves. 1In
addition, paragraph 2(b) of Article XII and Section 11 of Article XVIII B
state that once instituted to protect a contracting party's external financial
position or balance-of-payments, the restrictions are to be progressively
relaxed as conditions improved.
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Section 3 of Article XII and section 10 of Article XVIII B set out the
conditions under which restrictions are to be imposed; for instance, to avoid
unnecessary damage to the commercial or economic interests of any other
contracting party and not to prevent unreasonably the importation of any
description of goods in minimum commercial quantities, the exclusion of which
would impair regular channels of trade. One of the most important provisions
of Articles XII and XVIII B is that any contracting party envisioning the
necessity of applying import restrictions must, by section 4 of Article XII
and by section 12 of Article XVIII B, enter into consultations with the
Contracting Partiesl75 and must justify the imposition of such restrictions.
Indeed, where the Contracting Parties determine that the restrictions have not
been imposed in accordance with Article XII or Article XVIII B, and the con-
tracting party applying these restrictions does not modify them, the con--
tracting party adversely affected by the restrictions may be released from any
of its obligations under the G.A.T.T. towards the contracting party applying
the restrictions.

Restrictions imposed under Articles XII and XVIII B of the G.A.T.T. are
only acceptable if they are intended to complement measures taken by a con-
tracting party to safeguard its external financial position and its balance-
of-payments. To ensure compliance with the G.A.T.T., the contracting party,
immediately after instituting such restrictions, must consult with the Con-
tracting Parties. By Article XV of the G.A.T.T., the Contracting Parties must
consult, in turn, with the International Monetary Fund.176

Section 1 of Article XV indicates that the Iaternational Monetary Fund
shall be responsible for all issues related to exchange matters, whereas the
G.A.T.T. would deal with questions relating to quantitative restrictions and
other trade measures. Nevertheless, by section 2 of Article XV, the Contract-
ing Parties are to accept all findings of statistical and other facts pre-
sented by the International Monetary Fund relating to foreign exchange, mone-
tary reserves and balances-of-payments. It is the International Monetary
Fund, as well, which determines what constitutes a serious decline in a
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contracting party's monetary reserves, a very tlow level of its monetary
reserves or a reasonable rate of increase in its monetary reserves. The
Contracting Parties are to accept the determination of the International
Monetary Fund when reaching a decision pursuant to Articles XII and XVIII B of
the G.A.T.T.

While the use of Articles XII and XVIII B of the G.A.T.T. by contracting
parties has declined over the years,177 especially with the introduction of
the floating exchange rate in 1973,178 contracting parties have resorted to
the application of subsidies, surcharges and import deposits to safeguard
their external financial position and balance-of-payments in contravention of
Articles XII and XVIII B of the G.A.T.T.179 For instance, France, following a
recommendation of the G.A.T.T. in 1962, was required to 1lift its quotas
against the importation of certain fruits and conserves from the United States
of America as these quotas could not be justified for reasons of balance-of-
payments.180 For similar reasons, the Contracting Parties contested the
imposition of a fifteen per cent import tax by Great Britain in 1964, and
concluded, in 1978, that surety deposits applied by the European Economic
Community in respect of imports of certain processed fruits and vegetables

were inconsistent with G.A.T.T. ob]igations.181

In order to reinforce the provisions in the G.A.T.T. related to measures
taken for balance-of-payments purposes, the Contracting Parties, in 1979,
negotiated the Declaration on Trade Measures Taken For Belance-of-Payments
Purposes (hereinafter referred to as the "Declaration“).182

Section 1 of the Declaration declares that the procedures for examination
stipulated in Articles XII and XVIII of the G.A.T.T. apply to all restrictive
import measures taken for balance-of-payments purposes. Previously, these
procedures only applied with respect to quantitative restrictions. Further-
more, paragraph (b) of section 1 states that the simultaneous application of
more than one type of trade measure for balance-of-payments purposes should be
avoided. Apparently, contracting parties had been imposing more than one type
of control on certain products.183
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Section 2 of the Declaration stipulates that where a developed contract-
ing party is required to apply restrictive import measures for balance-of-
payments purposes, it shall take into account the export interests of the
less-developed contracting parties. Section 3 requires that the G.A.T.T. be
notified of the introduction or intensification of all restrictive import
measures taken for balance-of-payments purposes and all such measures, by
section 4, are subject to consultation in the G.A.T.T. Committee on Balance-
of-Payments Restrictions.

Sections 7, 8, 11, 12 and 13 of the Declaration, for instance, are
designed to improve the consultations of the Committee, provide factors upon
which the Committee should base its decisions, indicate what the Committee's
report to the G.A.T.T. Council should contain, and to enable the Committee to
make such findings as will assist the G.A.T.T. Council in making appropriate
recommendations developed to promote the impiementation of Articles XII and
XVIII B of the G.A.T.T. These sections of the Declaration, in fact, stream-

line the notification, review and enforcement provisions of the G.A.T.T. in
this area.

Although the Declaration strengthens the surveillance of trade measures
taken for balance-of-payment purposes, and while Articles XII and X..11 B may
be invoked less frequently today, the potential for utilizing non-sanctioned
safeguards in this area still remains, as these articles constitute exceptions
to the general prohibition outlined in Article XI against the employment of
quantitative restrictions.

D. Indirect Non-Tariff Barriers

The expansion of trade into markets not contemplated at the birth of the
G.A.T.T. and the manner in which certain governmental provisions, for example,
were applied to imports also led to the creation of non-tariff barriers
jndirectly; in other words, outside the context of the G.A.T.T. In this
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regard, non-tariff barriers arose in governmental procurement practices and
with the growth of services.

1. Government Procurement

According to paragraph 8(a) of Article III, the provisions of national
treatment with regard to internal taxes and other internal charges, laws,
regulations and requirements affecting the internal sale of goods do not apply
to the laws, regulations or requirements governing the procurement by govern-
mental agencies of products purchased for governmental purposes. This excep-
tion to the G.A.T.T. has permitted governments, including Canada, to favour

domestic suppliers of goods and services for their procurement needs.184

Thus, the purchases of goods and services by governments constitute a
large percentage of the G.N.P.'s of many countries. Governments have used
procurement policies as a means of “promoting economic development, to attract
new industry, to develop and maintain industrial strategy especially in
relation to defense, and to assist flagging industries or economically under-
developed regions“.185 Hence, domestic suppliers are the favoured purchaser
especially as they know the market and the requirements of their government
departments. Foreign suppliers would 1like to have access to this market.
Yet, domestic governments wish to protect themselves from such accusations as
neglecting national interests, exporting jobs and failing to protect the
domestic market.ls6 Government procurement policies by their non-inclusion in

the G.A.T.T., therefore, presented further obstacles to free trade,

The Agreement on Government Procurement (hereinafter referred to as the

"Procurement Agreement")187

negotiated by the contracting parties in 1979,
provided an avenue whereby foreign suppliers of signatories could obtain
access to procurement offers of foreign governments, which offers were pre-
viously the exclusive domain of domestic suppliers. In this respect, the

Procurement Agreement represented a major achievement in trade liberalization.
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The Procurement Agreement was structured on two basic premises of the
G.A.T.T.: those of national treatment and non-discrimination. Pursuant to
Article II, national treatment was to be provided to both the products and
foreign suppliers covered by this Agreement and to products and suppliers of
other countries, and signatories were to apply the same rules of origin to
government procurement that prevailed with respect to other imported products.
In addition, by Article IV, signatories were requested to ensure that tech-
nical specifications, such as gquality, performance, testing and test methods,

packaging, and marking, were not adopted "with a view to creating obstacles to
trade".

The Procurement Agreement, in Article V, then set out the tendering
procedures to be followed by signatories to the Agreement. Governments were
required to use open tendering procedures, to publish any conditions to the
participation in tendering procedures in appropriate publications and in
sufficient time to enable all interested suppliers toc complete qualification
procedures, and to ensure that the conditions for participation were no less
favourable to foreign suppliers than to domestic suppliers and that qualified
suppliers so requesting it, were included in any list of qualified suppliers
maintained by the signatories, within a reasonably short time. Single tenders
by section 15 of Article V, were permitted under certain conditions, for
instance, for reasons of extreme urgency brought about by events unforeseeable
by the entity. A notice of each purchase had to be published which included
such information as the nature and quality of the products to be supplied, any
delivery date, the address and final date for submitting an appiication, and
any economic and technical requirements. In addition, section 14 of Article V
provided rules for the submission, receipt and opening of tenders, and for the
awarding of contracts.

Articles VI and VII of the Procurement Agreement prescribe the procedures
to be used for the resolution of disputes. Where an aggrieved supplier could
not reach a satisfactory solution with its “contact point" with the purchasing
agency, as a result of consultation, a Comnmittee on Government Procurement was
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to meet, at the request of any party to the dispute, within thirty days of the
receipt of the request. I[f the Committee was unable to resolve the complaint,
the Conmittee then convened an impartial panel to hear the dizpute, make
findings of fact, and report these findings to the Committee and the Committee,
then, addressed the ruling or recommendations of the panel. It should be
noted that the Committee could authorize a party to suspend the application of
the Procurement Agreement only where the Committee's recommendations were not
accepted by a party to ihe dispute, and the Committee considered that the
circumstances were serious enough to Jjustify such action. Any rulings or
recommendations of the Committee were declaratory in effect.

Although the Procurement Agreement does open up some areas of government
procurement to foreign suppliers, and establishes rules and procedures related
to the offering and awarding of procurement contracts, the Procurement Agree-
ment is deficient in several key aspects.

First, by Article I (1)(c), the Procurement Agreement does not apply to
entities which exist outside the list located in Annex 1 to the Agreement.
Hence, governments merely have to limit the number of entities they wish to
appear on the list to once again preserve most procurement contracts to
domestic suppliers. Secondly, Articles I (1)(a) and (b) stipulate that the
Procurement Agreement does not generally apply to service contracts which are
not incidental to the supply of the products within a certain value or to any
procurement contract of a value of less than 150,000 Special Drawing Rights.
Finally, section 1 of Article VIII of the Procurement Agreement does not
prevent any signatory from taking action or not disclosing any information
which it considers necessary "for the protection of its essential security
interests relating to the procurement of arms, ammunition or war materials, or
to procurement indispensable for national security or for national defence
purposes". In this regard, section 1 of Article VIII parallels Article XXI of
the G.A.T.T. concerning national security. Unfortunately, the terms "essen-
tial security interests", "national security” and "national defence" are not
defined by Article VIII of the Procurement Agreement. Reference to those
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products and technology which may be considered of strategic importance to
industrialized contracting parties may be identified through the Coordinating
Committee on Multilateral Export Controls, which coordinates three embargo
1ists.188 Resort may also be had to a contracting party's defence legislation
or export permit regu'lations.l89 Nevertheless, the vagueness in the drafting
of Article VIII of the Procurement Agreement could permit governments to
reserve procurement contracts unrelated to security interests or defence
purposes from the ambit of the Procurement Agreement.

Another drawback to the effectiveness of the Procurement Agreement in
reducing obstacles to trade in government procurement lies with the exclusion,
in section 2 of Article I, of local and regional governments from the appli-
cation of the Procurement Agreement. This drawback is difficult to eliminate
because some governments, due to their federal structure, do not have the
jurisdiction to control local and regional government entities. It is also
possible that certain sectors are the responsibility of the private sector or
of the States. Furthermore, regional and Tocal governments are not signa-
tories to the Procurement Agreement and because of jurisdictional limitations,
would not 1ikely be able to become signatories to the said Agreement.

Ironically, the principles of the Procurement Agreement only apply to its
signatories.lgo Thus, non-signatories could be subject to discriminatory
rules relating to the determination of the origin of a product since section 3
of Article II stipulates that the rules of origin applied to products imported
for purposes of government procurement, among the signatories to the Agreement
only, should not differ from the rules of origin applied in the normal course
of trade.

Section 2 of Article VIII of the Procurement Agreement states that
signatories could impose or enforce measures necessary to protect "public
morals, order or safety, human, animal or plant life or heaith, intellectual
property, or relating to the products of handicapped persons, of philanthropic
institutions or of prison labour". To be valid, such measures must not be
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applied so as to constitute @ means of "arbitrary or unjustifiable discrimina-
tion between countries”, or a "disquised restriction on international trade".
Nevertheless, the concepts of “"arbitrary or unjustifiable discrimination" and
"disguised restriction" are ambiguous, and, therefore, do not p]aée sufficient
restrictions on the use of section 2 of Articlie VIII for other invalid
motives.

Finally, pursuant to section 4 of Article III, developing countries could
nregotiate with other signatories to the Procurement Agreement mutually accep-
table exclusions from the rules of national treatment with respect to certain
entities or products that were included in their list of entities. In accord-
ance with sections 11 and 12 of Article III, special treatment was also
granted to "least-developed” countries.

2. Services

Except for minor éxceptions,lgl

the G.A.T.T. has traditionaily focussed
on the regulation of the flow of goods in international trade as opposed to
the regulation of services. The Procurement Agreement and the Subsidies
~Agreenent negotiated during the 1979 Tokyo Round of Negotiations did incor-
porate certain references to services, but to a very limited extent.192
Although other multilateral organizations have dealt with. services in
general,193 it was not until 1982 that the Contracting Parties in their decla-
ration recognized the need to give "consideration to changes in the trading
environment so as to ensure that the G.A.T.T. dis responsive to the chan-
ges".194 At this time, the Contracting Parties recommended that each con-
tracting party with oo interest in services undertake a national examination
of the issues in this sector, that information on servicesJ be exchanged
amongst contracting parties, and that the results of the national examinations

be reviewed by the Contracting Parties. %
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A major difficulty in bringing the services sector within the scope of
the G.A.T.T. is in the formulation of a definition for services. Services, in
many instances, consist of intangibles. Therefore, it is difficult to develop
a system for identifying and quantifying services in order toc regulate and
categorize restrictions or barriers to trade in services.196 The issue arises
as to whether services should {or can) be identified based on the output of
the production process; defined as any activity which is not manufacturing,
mining or agriculture; categorized in terms of common characteristics, or by
some other method.197

Services, which cover such diverse areas as accounting, advertising,
communications, franchising, insurance, banking, shipping, computers and
construction, have not been immune from the imposition of non-tariff barriers.
Governments can, and do, impose restrictions requiring full or partial owner-
ship of local service establishments, require local labour to be employed and
impose license, visa and permit obligations. Governments have also subsidized
locally owned firms, placed restrictions or prohibitions or materials neces-
sary to the service industry and imposed quantitative restrictions on the
import of services.198 The United States of America, for example, instituted
various actions under its legislation against restrictions imposed by several
countries in such services as the carriage of documents, the sale of insurance
policies, the marketing, advertising and selling of tobacco products, and in
the marketing of informatics.lgg

For the successful introduction of the services sector within the frame-
work of the G.A.T.T., it seems that the Contracting Parties will have to
reconcile the division between developed and developing contracting parties
over the necessity of bringing the service sector into the G.A.T.T.

Developed contracting parties have generally indicated that the G.A.T.T.
must be adapted to the changing international environment by including non-
traditional issues, such as services, into its agenda.200 There - is concern
that §f the G.A.T.T. is not brought into line with present and future
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realities with respect to the services sector which accounts for a large part
2?

201 trade would become distorted with all countries not being
202

of world trade,
able to develop their own zones of comparative advantage in services.
Indeed, it is felt that the tack of rules in the G.A.T.T. for trade in ser-
vices also affects developing contracting parties which are competitive in
certain services and which undertake investmeni and research and development
activities.203

On the other hand, developing contracting parties, in some cases, do not
believe that services are within the competence of the G.A.T.T.; that the
approaches and disciplines of the G.A.T.T. cannot be transported into the
services sector.204 There is also a concern that either the area of services
has not been studied sufficiently in order for the Contracting Parties to
reach a consensus or that the exchange of information on services, to date,
has not established the need or feasibility of multilateral action for ser-
vices.zo5 Of primary importance, in the view of developing contracting
parties, generally, is that if services are to be considered by Contracting
Parties for inclusion into the G.A.T.T., there should be no 1link between
market access for goods from developing countries and the concessions they may
make in the area of services.206 For some developing contracting parties,
however, there is a need to establish multilateral rules and disciplines that
would tend to liberalize services and prevent forms of discrimination in trade
in services as long as there is an equitable and fair distribution of the
benefit of this trade, and the special situation of developing countries is
taken into account.207

Until a consensus is reached by the Contracting Parties with respect to
the services sector, this sector remains an obstacle to the furtherance of
trade liberalization.



E. Dispute Resolution Mechanism

The method for the resolution of disputes under the G.A.T.T., as envi-
sioned by the Contracting Parties, was through consultation. This is illus-
trated by Articles XXII and XXIII of the G.A.T.T.

Article XXI1 contains the general principle with respect to consultation.
Pursuant to this Article, each contracting party is to "accord sympathetic
consideratioi. to, and shall afford adequate opportunity for consultation®
regarding representations made by another contracting party with respect to
any matter arising out of the G.A.T.T. At the request of a contracting party,
Article XXII also provides that the Contracting Parties may consult with any
contracting party in relation to any matter which the contracting parties have
not been able to resolve through consultation.

The concept of consultation is continued with regard to the nullification
or impairment sections of Article XXIII of the G.A.T.T. In accordance with
Article XXIII, where a contracting party considers that any benefit accruing
under the G.A.T.T. is being nullified or impaired as the result of, for
jnstance, the failure of another contracting party to carry out its obliga-
tions under the G.A.T.T., the contracting party may make writter representa-
tions or proposals to the other contracting party. If the contracting parties
are not able to resolve the matter by written representations or proposals,
the matter could be referred to the Contracting Parties. The Contracting
Parties were, then, to promptly investigate any matter referred to them and to
make appropriate recommendations or rulings to the contracting parties con-
cerned. Indeed, if the Contracting Parties considered that the circumstances
were serivus enough to justify such action, the Contracting Parties, by this
same Article, could authorize a contracting party to suspend the application,
" to any other contracting party, of such concessions or other obligations under
the G.A.T.T. as they considered appropriate in the circumstances.
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The impact of Article XXIIT is very broad. It covers a wide range of
disputes by the language of "any benefit accruing to it directly or indirectly
under this Agreement". Furthermore, the existence of paragraph 1(c) of
Article XXIII referring to "the existence of any other situation", enables the
Contracting Parties to consider disputes which do not specifically involve a
viclation of the G.A.T.T. Initially, however, the efficacy in utilizing this
consultation process was impeded due to the Jack of a dispute resolution

mechanism.208 209 of

This matter was eventually resolved through the practice
anpointing "panels”. The purpose of the panels, which were composed of
independent experts or working parties of national representatives, was to
attempt to effect a reconciliation between the contracting parties, or in the
alternative, to rcview the disputed matter and make recommendations to the

Contracting Parties.210

The dispute resolution mechanism developed within the G.A.T.T. has been
credited with the resolution of many intergovernmental disputes which have
arisen from the application of the G.A.T.T. amongst contracting parties.211
The G.A.T.T., as with other international trade law, is consensual, consisting
of "explicit reciprocal undertakings by national governments to restrain their
own actions and to recognize as legitimate the sanctions imposed by other
governments if they fail to do so".212 In fact, the G.A.T.T. could be consid-
ered to represent, in the international forum, a form of "economic soft
1aw"213 since it establishes provisions for international cooperation and
consultation and provides a mechanism for reviewing intergovernmental trade

disputes.214

Through collective action, conciliation and political pressure, together
with the perceived threats of the use of economic sanctions, the G.A.T.T.
appears to have created, among contracting parties, the expectation or the
"psychological element" that its obijgations are to be respected and bind-
ing. Nevertheless, expressions of dissatisfaction by contracting parties
with certain elements of the dispute resolution mechanism has given rise to
criticism of the effectiveness of the G.A.T.T. consultation process generally.
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This dissatisfaction arose, in part, over the emergence of conflicting
"hioc" interests in the constitution of the panels, the absence of objectivity
of the panels, the length of the panel proceedings, and the vagueness of the
resulting recommendations of certain panels.‘?l6 Criticism has also been
directed at the lack of specific ruies and time limits for conducting the
hearings which prolonged the settlement of the dispute, and over the delays
instigated by the contracting parties when they questioned whether bilateral
consultations had been fully exhausted, whether a panel's terms of reference
were correct, and whether the dispute was one that was properiy litigable.m7
Furtharmore, the fact that the resolution of the disputes were undertaken in
an ad hoc manner, mitigated against the creation of a uniform approach for
arriving at an amicable solution.218

As a result of the dissatisfaction expressed by contracting parties with
respect to the G.A.T.T. dispute resolution mechanism, the Contracting Parties
negotiated the Understanding Regarding Notification, Consultation, Dispute
Settlement and Surveillance (hereinafter referred to as the "Understanding")
in 1979.219 This Understanding reconfirmed the Contracting Parties’ adherence
to Articles XXII and XXIII of the G.A.T.T. and recognized, by section 7, that
the customary practice of the G.A.T.T. with respect to panels in the field of
dispute settlement should be continued in the future.

In addition, by section 3 of the Understanding, contracting parties are,
to the maximum extent possible, to notify Contracting Parties of their adop-
tion of trade measures affecting the operation of the G.A.T.T. Sections 4, 5
and 6 of the Understanding reaffirm the resolve of contracting parties to
strengthen and improve the effectiveness of the G.A.T.T. consultative proce-
dures. The establishment and constitution of the G.A.T.T. panels are clari-
fied in sections 10 through 14 of the Understanding. Of importance here is
the clear recognition that panel members should serve in their individual
capacities and not as government representatives.
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Pursuant to section 17 of the Understanding,_pane]s are to submit their
findings in a written form where the contracting parties have failed to
develop a mutually satisfactory solution to the dispute. Furthermore, by
sections 20 and 21 of the Understanding, panels are requested to deliver their
findings without undue delay, and the findings and reports of panels and
working parties are to be given prompt consideration by Contracting Parties.
Finally, section 24 of the Understanding indicates that Contracting Parties
have agreed to conduct a regular and systematic review of developments in the
trading system.

The concluding of the Understanding by the Contracting Parties was an
important achievement as it represented the first major concerted effort of
the Contracting Parties to address the criticisms which have been directed at
the G.A.T.T. consultation and dispute resolution proceedings.

It could be stated that such proceedings were strengthened through the
establishment of improved access to the panel system, the reduction in delays
for constituting the panels and for the rendering of panel findings, the
introduction of ineasures to ensure the neutrality of panel members, and in the
request for Contracting Parties to take appropriate action on reports of
panels and working parties within a reasonable period of time. The improve-
ments in the G.A.T.T. consultation and dispute resolution proceedings initia-
ted in the Tokyo Round of Negotiations were, then, followed up and reinforced
by the Contracting Parties in the 1982 Ministerial Dec]aration.220

Nevertheless, concern amongst the contracting parties over the ability of
the G.A.T.T. consultation and dispute resolution procedures to enforce the
compliance by the contracting parties of their G.A.T.T. obligations continued
despite the presence of the Understanding and the 1982 Ministerial Decla-
ration.221 This concern surfaced, once again, during the G.A.T.T. Ministerial
meeting held in Uruguay in 1986. At this time, developed and developing
contracting parties indicated the need for “improved and strengthened" dispute
settlement machinery which would be efficient and just with a view to ensuring



- 76 -

the protection of all contracting parties.222

An "improved and strengthened"
mechanism would be achieved through a thorough review of the dispute settle-
ment procedures in order to eliminate such remaining weaknesses as delays in
the initiation of procedures and inadequate compliance with panel recommen-
dations, with the understanding that any improvement in procedures would not
be effective uniess supported by the "political will of the parties to comply
with their commitments and the recommendations of pane]s”.223

On the international plane, the resolution of disputes through consul-
tation and negotiation is an effective method of resolving differences between
sovereign nations. This effectiveness has been demonstrated with the G.A.T.T.
However, where the enforcement of the obligations of parties to an inter-
national agreement seems to be weakening due to the lack of precise rules and
procedures, as with the G.A.T.T. in certain respects, action must be taken to
rectify this situation. Otherwise, the unwillingness of contracting parties
to comply with their obligations as a result of this impreciseness could, and
will in itself, encourage the growth of non-tariff barriers.

IIT IMPACT ON INTERNATIONAL LAW AND ON TRADE

Introduction

The G.A.T.T. was conceived in the late 1940s as the framework within
which nations could reduce the forces of protectionism in international trade,
which forces took the form of tariff barriers. It was apparent that the
various safeguard provisions, emergency measures clauses and other derogations
in the G.A.T.T. were designed as temporary measures to allow contracting
parties to gradually adapt their economies to a "freer" trading regime, and

not as a means of placing additional obstacles in the path of achieving this
new regime.
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From the above examination of the rise of non-tariff barriers, it seems
that the G.A.T.T., in its lack of precise criteria for implementirg 1its
principles and prohibitions, its exclusion of a prohibition against imposing
subsidies on primary products, its ambiguities as to when its derogations were
to be applied, its uncertainty towards the role of Enterprises in inter-
national trade, and its absence of certain criteria for its dispute resolution
mechanism, amongst others, has itself created the tool by whick contracting
parties could promote the growth of non-tariff barriers. In this context, the
numerous agreements formulated during the 1979 Tokyo Round of Negotiations
(hereinafter referred to as "Agreement" or “"Agreements")} were significant in
the evolution of the G.A.T.T. since, by these Agreements, the Contracting
Parties acknowledged, officially, the presence of non-tariff barriers;
established procedures and guidelines for the regulation of several non-tariff
barriers; and provided improved access to consultation and dispute reselution
proceedings.

Nevertheless, it was not clear that the Agreements, negotiated under the
auspices of the G.A.T.T., would make significant inroads into the use of
non-tariff barriers by contracting parties. Firstly, non-tariff barriers such
as VER agreements and restrictions in the services sector, were not covered by
the G.A.T.T. or an Agreement. Secondly, while contracting parties may be
restrained by the Agreements from utilizing restrictive measures regulated by
the G.A.T.T. or an Agreement, they were not constrained from resorting to
other forms of restrictive mechanisms which might constitute non-tariff
224 Finally, even where non-tariff barriers were made subject to an
Agreement, these barriers, to a certain extent, could continue to operate due

to the exceptions provided within the Agreements themselves, to trade liber-
225

barriers,

alization.

Another drawback to the effectiveness of the Agreements was their legal
status vis-a-vis the G.A.T.T. Pursuant to Article XXX of the G.A.T.T., except
for amendments to Part I and Article XXIX, which required acceptance by all
Contracting Parties, amendments to other provisions of the G.A.T.T. are valid
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if accepted by a two-thirds majority of the Contracting Parties. Hence, the
Agreements, by not obtaining this majority, constituted mereiy "side" agree-
ments to the G.A.T.T. Furthermore, the benefits of the Agreements are only
available to their signatories.226 Ironically, this stipulation 1in the
Agreements appears to have introduced the concept of "conditional most
favoured nation" into the G.A.T.T.

Indications that the Agreements were not going to be as effective as the
contracting parties would have desired in controlling the rise of non-tariff

barriers was confirmed by the G.A.T.T. Contracting Parties at their 1982
ministerial meeting.227

At this time, the Contracting Parties acknowledged that the multilateral
trading system was seriously endangered due to the prevailing economic crisis
which contributed te the multiplication of protectionist pressures on govern-
ments, a further disregard of G.A.T.T. disciplines, and the accentuation of
shortcomings in the functioning of the G.A.T.T. system.228

Consequently, the Contracting Parties reaffirmed certain priorities for
the 1980s through the mechanism of undertakings. These undertakings by the
Contracting Parties included commitments, for instance, to ensure that trade
policies and measures were consistent with G.A.T.T. principles and rules, to
resist protectionist measures in the formulation and implementation of
national trade policy, to bring agriculture more fully into the multilateral
trading system, to refrain from taking or maintaining any measures incon-
sistent with the G.A.T.T., and to make determined efforts to avoid measures
which would 1imit or distort trade.229

Non-tariff barriers either directly affect the flow of international
' trade through the use of quantitative restrictions, VER agreements, subsidies,
or licensing requirements, or indirectly affect such flow, through the intro-
duction of health, safety, environmental, administrative, technical or other
similar governmental regulations. It can also be argued that since the



- 79 -

implementation of the G.A.T.T. in 1948, the structure of international trade
has been altered in accordance with governmental policies and programs
designed to protect domestic industries and to create exports by means of
linking imports awnd exports for balance-of-payment purposes, countertrade
arrangements, tied aid, credit arrangements, economic cooperation programs,
state trading and the 11ke.230

Thus, does the "free trade" concept actually exist in international trade
in the terms expressed by the G.A.T.T., or has this concept been superseded by .
a controlied, protectionist international trading system? This issue must now
be explored.

Due to the importance of this}issue in regard to international trade, it
will be examined in a more comprehensive manner. This part, therefore, will
not be subdivided into the same type of subsections as was the case for Parts
I and I1 of this paper.

A. Impact on International Law and Trade in General

It has often been decried that "necessity is the mother of invention".
This platitude certainly appears to be apt with respect to the activities
undertaken by Contracting Parties of the G.A.T.T. in the arena of interna-
tional trade during the first half of the 1980s.

Political and economic expediency appears to have overridden the strict
application of the G.A.T.T. in the regulation of international trade. This
raises the question as to the extent Contracting Parties can justify the
application of quantitative restrictions and export subsidies and still be
considered adhering to their obligations under the G.A.T.T.

Although frequently described as mechanisms for imposing limits on the
volume of trade and insulating domestic prices and production against the
changing requirements of the world economy,231 quantitative restrictions
continue to abound. This is evidenced by various ongoing activities carried
out by the contracting parties in response to the application of quantitative
restrictions and subsidies.
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Due to "unfair" practices by exporting contracting parties, the President
of the United States of America ruled, for example, that domestic producers of
leather wearing apparel, mushrooms, motorcycles and stainless steel were
entitied to temporary relief from imports in these areas.232 Japan's quotas
on leather and leather footwear were also considered by the President of the
United States of America to be a burden and restriction on United States
Commerce in accordance with section 301 of the Trade Act of 1974.233 Canada
jnitiated complaints against the European Economic Community for unilaterally
withdrawing a legally bound tariff for imports of newsprint, and for
restricting the imports of Canadian beef into the Community.234 The European
Economic Community imposed antidumping duties on imports of electronic type-
writers and plain-paper photocopiers originating in Japan, on imports of
polystyrene sheet originating in Spain, and on imports of standardized multi-
phase electric motors originating, for example, in Bulgaria, Czechoslovakia
and Hungary.235

As a result of the continued application of quantitative restrictions and
subsidies, several disputes between contracting parties over these matters
were long-standing and acrimonious. This was the case in respect to the
dispute between the United States of America and the European Economic Commu-

nity over the said Community's Mediterranian tariff preferences on citrus
fruit,

Pursuant to a complaint by Flerida citrus growers over the alleged citrus
preferences, the Special Trade Representative of the United States of America
Taunched an investigation in 1976. After public hearings in 1977, the receipt
of a favourable G.A.T.T. panel report in 1984 which was not adopted by the
G.A.T.T. Council as it was blocked by the European Economic Community, and the
expiration of a "cooling-off" period between the two contracting parties which
did not lead to a settlement of the matter, the President of the United States
of America prociaimed duties on imports of pasta from the European Economic
Commum‘ty.236 The European Economic Community retaliated by raising duties on
American exports of lemons and walnuts into the Community. It was not until
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August 1986, ten years after the initiation of the original complaint, that a

solution was eventually reached through bilateral negotiations.237

Similar on-going disputes were occurring between the United States of
America and the European Economic Community with respect to the consequences
of enlargement of the European Economic Community238 and between the United
States of America and Japan over Japanese quctas on the import of American

leather goods.239

With respect to the application of quantitative restrictions and sub-
sidies, one remarks on the tendency of contracting parties to ignore the
results of G.A.T.T. panels established to investigate the alleged infringement
of various G.A.T.T. princip]es.240 One may also notice that a contracting
party's concarns in regard to the imposition of illegal subsidies, quanti-
tative restrictions or a violation of G.A.T.T. principles seems to arise when
the contracting party itself feels directly threatened by the imposition of
such measures. However, the contracting party is not concerned as to whether
its measvres, employed to protect its domestic industry, are in contravention
of the G.A.T.T. For instance, while the sale of butter by the European
Economic Community below the minimum export prices established by the Inter-
national Arrangement, caused the United States of America to withdraw from the
said Arrangement, this did not prevent the United States of America from
adopting measures to support its farmers in the export of agricultural pro-

ducts.241

It is also interesting to note that the application of subsidies and
quotas by Contracting Parties has been Jjustified recently as permitting
domestic producers to “"catch up" with their international competition. This
was the rationalization used by the United States of America since the 1960s
to impose quotas on imported steel products -~ such quotas would allow a
“breathing space" in which American steel producers were to improve their
structure and efficiency.242 In addition, the EEC, in 1980, first granted
subsidies to its steel manufacturers in return for the orderly reduction in
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surplus steel capacity. These subsidies have been extended presently, until
the end of December 1988, due to the perceived continuation of the "crisis®
in the steel industry.243 It is doubtful, however, that contracting parties
can continue to support these quotas or subsidies on an "emergency basis", as
contemplated by the G.A.T.T., because of the length of time such quotas and
subsidies have been in existence in the steel industry, both in the United
States of America and in the European Economic Community.

In conjunction with the efforts of contracting parties to extend the
exceptions in the G.A.T.T., permitting the use of quantitative restrictions,
were the efforts of these same contracting parties to discover additional
means by which they could support their domestic industry against the chal-
lenge from abroad. This is the case with the United States of America in
seeking a mechanism, to replace the D.I.S.C., which would be in Tine with
6.A.T.T. principles.

Following the 1983 ruling by the G.A.T.T. Council that the tax breaks to
the D.I.S.C.'s were in viglation Article XVI of the G.A.T.T., the Foreign
Sales Corporation Act of 1983 was passed by both houses of the United States
Congress on June 27, 1984, and obtained the force of law on July 18, 1984.244
F.I.S.C.'s were modeled on the G.A.T.T. Council finding, in its review of
D.I.S.C.'s, that the G.A.T.T. would not be interpreted as to require signa-
tories to tax economic processes taking place outside the territorial limits
of the exporting country.245

The F.I.5.C. legislation was designed to provide domestic income exemp-
tions to parent corporations in proportion to the level of that corporation's
income from foreign sources. To qualify as a F.I.S.C., a corporation must
have its shares held by no more than twenty-five persons, maintain an office
outside United States' territory, maintain a summary of its permanent account-
ing records at its foreign office, have at least one director resident outside
the United States of America, and be incorporated outside the United States of
America. The F.I.S.C. must also participate in the making of any agreement
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related to a transation from which a F.I.S.C. will be assigned income, and
fulfill a foreign direct cost - total direct cost ratio.246

The introduction of the concept of the F.I1.5.C. by the United States of
America does not appear to have generated as much controversy as did the
entrance of its predecessor--the D.I1.S.C. This may be due to the fact that
F.I.§.C.'s seem to have respondad to some of the criticisms directed against
the D.1.5.C."s operation as a “"paper" corporation. F.1.S5.C.'s are required to
have employees and to generate income. It is likely that the F.1.5.C. has had
an easier passage than that of the D.I.S.C. because it has had the benefit of
the G.A.T.T. Council's findings concerning “"tax breaks". F.I.S.C.'s, thus,
represent an innovative method by which a contracting party can provide
support to domestic industries while, at the same time, fulfilling its obli-
gations under the G.A.T.T. It remains to be seen whether the F.I.S.C. pro-

vides the desired support to domestic industries or whether it is too struc-
tured.247

Developing and newly-developed countries are quick to criticize the
policies of developed countries in the arena of quantitative restrictions and
export subsidies, and readily lay the blame for a majority of their economic
woes on the doorsteps of developed countries.

Dissatisfaction with the effectiveness of the G.A.T.T. to respond to the
special trade interests of developing countries was the impetus which gave
rise, in 1964, to the United Nations Conference on Trade and Development. The
Conference was designed to create within the United Nations system a new
permanent institution for world trade and deveIopment.248 In response to the
creation of the United Nations Conference on Trade and Development, the
G.A.T.T. contracting parties added Part IV to the G.A.T.T. as an endorsement
of the special requirements of dev:loping countries in the area of trade and
development, even though Part IV does not appear to provide the developing
countries with a concrete means for obtaining exemption from the trade policy
measures adopted by developed countm’es.249
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Concern about the impediments to trade tliberaliration confronted by
developing and newly-developed countries increased after the Tokyo Round of
Negotiations in view of the continued slowdown of the economies of many
developing countries. Developing countries claim that they need to have
increased access to the markets of industrialized countries in order to
improve the economic situation of developing countries. However, developing
countries have stated that the consequences of the restrictive and protec-
tionist trade practices of industrialized countries have caused developing
countries to Tlose international trade opportunities, thereby preventing
developing countries from improving their economic situation.250 This situ-
ation 1is exacerbated by the fact that newly-developed countries, such as
Taiwan, already under pressure from non-tariff barriers, are confronted in a
tight United States market, for instance, with lower-priced competitors from
China, India and Indonesia -- countries which have recently entered the

already highly competitive international market place.251

Given these circumstances, it would seem natural for developing and
newly-developed countries to push for trade liberalization. Ironically, the
solution most often selected by these countries to respond to slow economic
growth, a rapid deterioration in their trade balance, high unemployment, and
huge external debts, is by imposing quantitative restrictions and other
non-tariff barriers on imports.252 For instance, Brazil has banned foreign
companies from selling mini-computers, terminals and personal computers, and
has prevented multinationals from selling digital telephone switches unless
they disclosed sufficient technical details to allow other companies' equip-
ment to be connected to them; South Korea, imposed restrictions on the ability
of foreign companies to sell 1ife and marine insurance policies in South Korea
and denied protection of intellectual property rights to United States of
America trade interests; and Japan imposed barriers to the marketing, adver-
tising and sale of foreign tobacco products.zs3
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Thus, there is interest on the part of developing and newly-developed
countries in promoting adherence to the principles of the G.A.T.T. in order to
break through the non-tariff barriers imposed by other trading nations. It is
quite another matter, however, when developing and newly-developed countries'
own economies are threatened by these same trading natijons.

International trade in the agricultural sector also continues to be
characterized by the absence of "free" movement in agricultural products, and
by the prevalence of subsidies, quotas and other restrictions. Progress in
eliminating or reducing the effects of such restrictions is hampered by the
division between developing and developed contracting parties, and amongst
developed contracting parties themselves, as to the extent to which trade
practices in the agriculture sector should be liberalized. Developing con-
tracting parties are concerned about the prevalence of export subsidies and
other restrictive trade measures applied to agricultural products which
constitute impediments to the growth of developing countries' export markets
in these products.254

While many developed countries are in favour of reforming the rules of
agricultural trade, others, and in particular, the European Economic
Community, will not support any measures taken to liberalize the agricultural
sector which would place into question the fundamental aims and mechanisms of
the common agricultural policy of the Community.255

Another hurdle in the way of trade liberalization in agriculture is the
need to control excess production while at the same time maintaining farm
incomes where, for example, objections are raised even within trading blocks
as to the solutions to be applied.

In the European Economic Community, there was a general concern over the
accumulation of surpluses of agricultural produce and stocks, especially in
the dairy sector. This concern led to a program to sell butter at reduced
prices, which prices were below the minimum export prices set by the Inter-
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national Dairy Arrangement and this violation resulted in the withdrawl of the
256 Attempts by
the European Economic Community to control surpluses, by adding milk produc-

United States of America and Austria from this Arrangement.

tion quotas for instance, or to reduce the cost of the agricultural policy by
phasing out monetary compensation amounts (designed to shelter farmers from
fluctuating exchange rates) gave rise to protests and criticism by various
members of the European Economic Community.257 The United States of America
has also been involved in removing agricultural surpluses through the mecha-
nism of providing additional free tonnage of agricultural products to a
country which has already agreed to buy a certain amount of that product or
another product.258 This policy tends to make it more difficult for other
countries to sell agricultural products on the international market without
also providing "supplements". The efforts of contracting parties in obtaining
freer movement in internaticnal trade in agricultural products is not eased by
the rise of tensions between the United Sfates of America and the European
Economic Community in their attempts to export agricultural products into each
others markets.259

From the above exposé, it appears that quantitative restrictions and
subsidies have had a large impact on international trade, and that the role of
the G.A.T.T. is reduced to attacking restrictions imposed by other contracting
parties, while at the same time justifying the imposition of a contracting
party's own non-tariff barriers.

Despite criticisms directed against the employment of VER agreements by
developed countries as mechanisms to protect domestic industries,260 VER
agreements appear to have become important appendages to a developed country's
international trading strategy. The desire to perpetuate the use of these
bilateral trade mechanisms, regardless of the impact they may have on the
free-flow of goods in international trade, is evidenced by the renewal in July
1986, of the Multifibre Arrangement.
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At the meeting of the G.A.T.T. Textiles Committee, held in July 1985 to
consider whether the Multifibre Arrangement shouid be extended, modified or
discontinued after July 1986, the representative of the European Economic
Community jndicated that the Community "remained attached to the objective of
progressive liberalization of trade in textiles"; nevertheless, due to the
difficulties faced by the European clothing and textile industry, the "exten-
sion of an appropriate multilateral framework was considered necessary".261
The representative stated further that the European Economic Community was
“ready to show greater flexibility® in the application of the Multifibre
Arrangement provided "other countries participating in international textile
trade made a parallel effort towards the opening of their markets, according
to their level of deve]opment“.262

Although espoused approximately a year prior to the institution of
negotiations, the position of the European Economic Community appears to have
been reflected by the parties to the Multifibre Arrangement in the Protocol
extending the said Arrangement in July 1986.253 Wnile emphasizing the need to
reduce the barriers to, and to obtain the progressive liberalization of, world
trade in the textile industry, concern of the participants for market disrup-
tion continued to form the basis upon which to extend the duration of the
Multifibre Arrangement.264 Indeed, in recognizing the commitment towards
liberalization in the textile trade, participating countries agreed, amongst
others, that restraints should not "normally" be imposed on exports from small
suppliers, new entrants and least developed countries; where restraints have
to be introduced for least developing countries they should be "significantly
more favourable"; and where restraints are to be applied on new entrants and
new suppliers, economic terms relating to growth and flexibility rates "should
take due account" of future possibilities for development and trade.265

Nevertheless, exporting countries could agree with importing participants
to "any mutually acceptable sclution as regards growth and flexibility; but in
no case should this growth and flexibility be negative".266 It is, thus, not
surprising that participating exporting countries would acquiesce in the
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extention of the duration and coverage of the Multifibre Arrangement so as to
maintain the status quo in order to protect the market shares they presently
267
hold.
tion of the textile trade and to the extension of the Multifibre Arrangement

Dissatisfaction with the continuation of impediments to liberaliza-

was expressed, however, by developing countries at the G.A.T.T. ministerial
meeting held in Uruguay in September 1986.268 Regrettably, the only commit-
ment reached by Contracting Parties in this area, upon the launching of the
eighth round of multilateral trade negotiations of the G.A.T.T., was to
"formulate modalities that would permit the eventual integration of this
sector into the G.A.T.T."269

Once perceived as a temporary measure, the Multifibre Arrangement, as a
trade policy implement, has become a permanent fixture in the international
trading system. Developed countries continue to appear concerned that the
inexpensive labour of developing countries will give these countries a compa-
rative advantage over the textile industries of developed countries.270

While those critical of the protectionist regime fostered by the use of
VER agreements often cite the Multifibre Arrangement as one of the prime
illustrations of the effect of non-tariff barriers on world trade, VER agree-
wents exist in other sectors of the international marketplace. Two sectors
where VER agreements have become well established are the steel and automgbile
sectors,

With respect to the steel industry in the United States of America, both
the 1982 arrangement on the restriction of exports of certain steel products
to the U.S.A. and the 1985 arrangement on the restriction of exports of steel
pipes and tubes to the U.S.A., negotiated with the European Economic Community,
were recently extended.271 In a reciprocal fashion, the European Economic
Community extended its arrangement with the United States of America in regard
to the importation of American steel into the said Community, as well as
renewing its VER arrangements governing the import of steel from Spain and

Romania, and concluding a new arrangement with Brazil for rolled iron and
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steel products.272

As a resuilt, it is difficult to state that the free
movement of goods in world trade exists in the steel industry. The principles

of the G.A.T.T. do not appear to have been effectively applied here.

The existence of VER arrangements in the automobile industry, especially
in the United States of America, has also had considerable impact on trade.

The automobile industry in the United States of America is important to
the economic well-being of United States of America. A country with only 5.3
percent of the world's population, it, nevertheless, contains forty percent of
the world's automobiles. In addition, it is estimated that twenty percent of
the total American work force is involved in the automobile industry in some
aspect or other.273

The United States automobile industry in 1980 was in a poor financial
situation due to decline in production and sales, which gave rise to increased
unemployment in the automobile industry, as well as in such related areas as
automobile parts, steel and other supply industries.274 This situation was
exacerbated by the prosperity of foreign manufacturers, particularly the
Japanese,275 and by the imposition by Japan of a number of non-tariff barriers
on the importation of American automobiles into Japan276 which increased the

price of American automobiles by fifty to one hundred percent.277

It is understandable, thus, that strong protectionist sentiments would
arise when the American automobile industry was threatened, and the petitions
launched by the United Auto Workers and the Ford Motor Company with the United
States International Trade Commission requesting temporary import quotas, were
dismissed for not demonstrating that increased imports were & substantial
cause of the industry's prc1b1ems.278 The year 1981, after negotiations
between American and Japanese officials witnessed the introduction, between
the United States of America and Japan, of the first VER agreement to restrict
the importation of Japanese automobiles into the United States of America.279
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It is interesting to note that the effects of the VER agreements on the
automobile industry in the United States of America were substantial. From
1981 until its expiration in 1985, the VER agreement enabled the American
automobile industry to attain a full recovery, albeit at the expense of
American consumers who paid significantly more for a new automobi1e.280 The
VER agreement, by restricting competition in the market, seemed to create a
monopoly which was shared by domestic and Japanese automobile manufacturers.
It is not surprising, therefore, that the Japanese decided to continue their
export controis in this area after March 1985.281 What was once regarded as a
temporarv solution now appears to have becme a permanent fixture, thereby
encouraging the demand for the introduction of further protectionist measures
in the United States of America, and providing the precedent for the imposi-
282 Indeed,
the situation in the automobile industry in international trade today is

tion of similar measures by other G.A.T.T. contracting parties.

complicated by the entering into of cooperative deals that have transcended
national borders.283 This raises the question as to whether the object of
these transnational deals is to circumvent the consequences nf a VER agree-
ment.

Even though the 1979 Agreement on Technical Barriers to Trade was
designed to eliminate or, at least, reduce the efforts of contracting parties
to manipulate product standards, health and safety procedures, and testing and
certification procedures, these barriers continue to make their presence felt.

Within the European Economic Community, provision for the establishment
of a common commercial policy for the Community is found in Article 113 of the
284 article 113 is supported by Council Regulation 288/82
which provides the Community's “"common rules on imports" for industrial

Treaty of Rome.

products which stipulates that Member States may no longer impose gquantitative
restrictions on those products; the import of which, has been 1iberalized by
this Regulation.285
up a single internal market or a single common policy for external trade.
Quantitative restrictions exist in such forms as European Economic Community

Yet, to date, the European Economic Community has not set
286
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surveillance measures, the completing of import documents before goods can be
permitted free circulation within the Community, quotas and special approval
requirements.287

In spite of Article 113 of the Treaty of Reme and Council Regulation
288/82, restrictive measures are imposed due to exceptions within these
regulations. For example, Council Regulation 288/82 does not apply to imports
from State-trading countries or to textiles and Member States or the European
Economic Community as a whole may utilize safequard measures or take emergency
action where a domestic industry is threatened by imported products.288
Furthermore, Article 115 of the Treaty of Rome permits the application of
protective measures in case of economic difficulties in one or more member
states.289 Therefore, national measures governing imports of automobiles from
Japan can vary from no restrictions to set quota limits, community quotas can
be administered on a national basis, and approval documents of certain pro-
ducts can be used to restrict the entry of an imported product.290

The operation of the European Economic Community as a single entity is
complicated by the rulings rendered by the Court of Justice oi the European
Communities on the applicability of the G.A.T.T. to the Community. The Court
of Justice of the European Economic Community while recognizing the binding
effect, and primacy of, the G.A.T.T. law over secondary European Economic
Community legislation and over national trade restrictions imposed by Member
States, has held that individuals cannot directly invoke the G.A.T.T. pro-

visions before domestic courts to contest the validity of trade restric-
tions.291

The completion of a common internal market within the European Ecenomic
Community may be accelerated due to the adoption of the Single European Act by
the Community in 1986.292 One of the goals of the Single European Act is to
achieve the implementation of such a market by the end of the year 1992.293
Measures were also contemplated, for instance, for providing Community
licences in respect to the haulage of goods by road between Member States.294
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Criticism by contracting parties has continued to be directed against
Japan in recent years. Complaints abound concerning Japan's cumbersome and
detailed inspection procedures, the difficulty in getting foreign test results
accepted in Japan, stringent standards and their arbitrary enforcement, and
the difficulty of foreign firms having sufficient input into the formulation

295

of technical standards. Pressure from the United States of America focused

on obtaining liberalization of the Japanese telecommunications, forestry,

pharmaceuticals, and medical equipment indus'cr"ies.'?96

In response to this criticism and pressure, Japan created a “"commission
testing system" wherein an exporter could apply for the testing of his product
by a designated testing authority in his home market, and agreed to open
bidding on contracts to foreign firms for several more public affiliates of

the central government.297

In addition, the Japanese government announced an
"Yaction plan" for the liberalization of restrictive laws in such areas as
import controls, standard certification and import procedures, government
procurement, financial and capital market, services and import promotion

matters. 298

Although the announcement of this "action plan" was welcomed, there was
concern expressed by the European Economic Community, for instance, that
further measures were required to be taken by the Japanese government together

with a faster implementation of the "action p1an".299

While the United States of America did amend certain legislation to be in
accord with the 1979 Agreements, doubts have been raised as how to close the
amendments actually paralleled the substance of the said Agreements. It has
been argued that the new countervailing duty provisions provided in the U.S.
Trade Agreements Act of 1979300 permitted the International Trade Commission
to consider cases not only at the federal government level, but at the private
and other government levels; and to allow a finding of subsidy where harm was
not inconsequential, immaterial or unimportant (and thus only indirect).301
The Trade Agreements Act of 1979 also retained a definition of ‘“bounty or
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grant" which encompassed such domestic subsidies as the provision of capital;
loans or loan guarantees; the provision of goods at preferential rates; the
grant of funds or forgiveness of debt; and the assumption of any cost of
manufacture, production or distribution.302 The application of this legisla-
tion was demonstrated with the preliminary finding by the International Trade
Commission that the Canadian government, with its low stumpage fees, was
granting a subsidy to the softwood lumber industry.303

Furtnermore, the United States of America's anti-dumping code has been
criticized as an example of "protectionism run riot" when the definitions of
causation and material injury permit "the widest flexibility to individual
commissioners to find that dumped imports have resulted in material injury
even where they have contributed thereto in the smallest degree“;304 and the
existence of "Buy American" legislation at all levels of government has made
it difficult for foreign companies to bid on American government contracts or

even on private contract dependent on government financing.305

Non-tariff barriers have arisen in regard to business undertaken by
multi-national enterprises. The conflict 1is normally generated when the
policies of the government wherein the foreign subsidy is located are contrary
to those of the "home" government of the multi-national enterprises in areas
that, in particular, will effect vital economic or security interests, The
United States of America with its Trading with the Enemy Act and its Export
Administration Act of 1979 is diligent in "policing" the acts of foreign
subsidiaries of American companies although, it is argued, that the recent
trend is one of minimizing conflict with multi-national enterprizes by pro-
viding exemptions in the regulations for certain activities by -subsidiaries of
American corporations.306 Developing countries blame the restrictive business
practices applied by multi-national enterprizes and their growing monopoly on
world trade for worsening their economic position in terms of trade.

0f course, western allies have established another mechanism for control-
lin: the export of sensitive products: the Coordinating Committee for Mul-
tilateral, Export Controls or COCOM,
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COCOM, which was established in Paris in the 1950s by the United States
of America and its allies as an informal consulting group, is designed to
coordinate national controls as they apply to the export strategic goode and
technology. This policy is coordinated through three embarge l1ists: the
International Atomic Energy List, the International Munitions List, and the
International List, which are updated every three years. While these lists
are not made public, their content is reflected in the export control lists of
mesber states and control is safeguarded by the requirement of the exporter to
obtain a statement from.the importer, certified by the importer's government,
that the importer will be receiving the goods.308 Thus, these controls appear
to be justified by the exception rule in the G.A.T.T. relating to national
security interests, even though it is questionable that a country like the
United States of America should be able to control the acquisition of stra-
tegic items by a couniry which is able to obtain such items from a foreign

source. 309

It has been stated that global trade in services has exceeded in value
that of trade in goods, even though it seems that non-tariff barriers in
services are growing in scope, are found in both developing and developed
countries, and are beginning to infiltrate previously unrestricted markets
such as electronic communications and information transmittal services.310 As
31 one of the problems hindering the elimination of
restriction in the services sector is the development of a definition for

previously indicated,

services which consist of intangibles and are, therefore, difficult to
measure.

Due to the intangible nature of many services and the fact that this
sector is not, as yet, within the scope of the G.A.T.T., service industries
are confronted with obstacles hampering their establishment and operation of
affiliates abroad, especially in developing countries. Barriers are found in
the areas of the right of establishment and ownership, foreign taxation,
nationality restrictions on the employment of personnel, exchange restric-
tions, and on the protection of intellectual property.312 The list is endless
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and covers such areas as accounting (restricting the establishment cf foreign
firms -- Denmark, France and Germany); banking (prohibition on the establish-
ment of foreign branches -- Australia, India and Malaysia); computer services
(barriers to the establishment of foreign firms -- Brazil, Israel, [taly and
Japan; or licensing requirements -- Belgium, France, Mexico and the Nether-
lands); construction and engineering services (legal reguirement that the
majority of employees must be nationals ~- Brazil, Indja, Peru, Saudi Arabia
and Tunisia); and in the motion picture industry (trade is subject to quanti-
tative restrictions -- Australia, Egypt, India and Switzerland; subject to
government monopoly -- Burma and Syria; or subject to local work requirements
-~ Brazil, Canada, Italy and Portugal).313

0f course, one can take "judicial notice" of the restrictive barriers
that are found in the air transportation and shipping transportation indus-
tries with national carriers receiving preferential treatment. Even during
the preliminary neyotiations leading to the next round of discussions under
the G.A.T.T., requests by certain Contracting Parties to eliminate barriers in
the service industry generated controversy between developed and developing
contracting members.314 Indeed, the Contracting Parties only decided, with
the launching of the eighth round of multilateral trade negotiations pursuant
to the G.A.T.T. in 1986, to aim to establish a multilateral framework of
principles and rules for trade in services in view of this controversy.315

. Once again, technical and other non-tariff barriers seem to play a key

role in the regulation of international trade and do not seem to be con-
strained by the G.A.T.T.

B. Impact on Import and Export Trade in Canada in Particular

The importance of jinternational commerce in the development of Canada's
economy cannot be understated. As with other contracting parties, Canada
depends on exports for its economic well-being, and hence, requires access to
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overseas markets. Access is particulariy important to Canada in view of its
small population which is not capable of sustaining economic growth without
exports. On the other hand, the lack of a broad manufacturing base gives rise
to concern by domestic manufacturers that their position of strength within
Canada is being eroded by non-competitive imports. Domestic producers appear
to be apprehensive that new technology, the international rationalization of
industry, the growth of the information industry and unfavourable exchange
rates have combined to place independent Canadian manufacturers and producers

at a disadvantage.316

It is against this background that the role of non~tariff barriers on the
Canadian scene must be explored.

An examination of non-tariff barriers imposed by means of quotas or
subsidies seems to indicate that Canada has been placed in the unenviable
position of, on the one hand, being pressured by domestic producers to assist
their failing industries, while on the other hand, being under attack from its
major trading partners for not following the principles of the G.A.T.T.

Concern of the European Economic Community over the continued existence
of Canada's import quotas on footwear, which have been in force for over eight
years, manifested itself in a request for G.A.T.T. Article XIX consultations
with an aim for obtaining full compensation for the trade loss suffered by the
Community.317 This matter was only resolved after Canada agreed to offer the
European Economic Community compensation under Article XIX of the G.A.T.T. for
the trade 1055.318 Complaints of the European Economic Community against
Canada's restrictions on the importation of European beef and over Canadian
provinces' unfair treatment of imported alcoholic beverages were recently

upheld by G.A.T.T. Panels as being contrary to the G.A.T.T.319
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In the United States of America, the United States International Trade
Commission ruled, among others, that British Columbia raspberry shippers and
Atlantic dried cod exporters were dumping their products at less than fair
market value into the United States of America.320 Furthermore, a recent
G.A.T.T. Panel agreed with allegations of the Untied States of America that
Canada's requirement that all fresh salmon and herring exports must be pro-
cessed domestically before being exported, was in violation of the G.A.T.T.
This has led to concerns by the British Columbia fishing industry that Canada
will lose control over its West Coast salmon and herring fisheries if the
G.A.T.T. Panel ruling is upheild by the G.A.T.T. Counci].321 Emerging consul-
tations, at the request of Canada, were also held between Canadian and
American government officials over the proposed imposition by the United
States of America of a tax on all Canadian truckers operating in the United
States of America.322

These trade disputes are illustrative of the far reaching effects of the
implementation of a domestic trade policy, especially in a period of economic
uncertainty. Indeed, in some cases these disputes have transcended political
Tevels, as was demonstrated by the Canada-United States of America dispute

over the value of the stumpage fees charged by Canada in the softwood lumber
industry.

In May 1986, the Coalition for Fair Lumber Imports filed a petition with
the United States Department of Commerce on behalf of the American industry
producing certain softwood lumber products. The petitioners claimed that
Canadian imports of softwood lumber into the United States of America due to
low stumpage fees, which constituted an unfair subsidy, were causing the
American softwood lumber industry to lose its share of the United States of
America market for its products. As a result, the Department of Commerce
instituted a countervailing duty investigation.323
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Despite the fact that differences in stumpage prices occurred in dif-
ferent regions of both Canada and the United States of America, a preliminary
ruiing by the said Department concurred with the position put forth by the
American Tumber industry, and thus the Department of Commerce annoug%id the

The

Canadian softwood lumber dispute was only resolved after intensive negotia-

imposition of a thirty-five percent duty on imports of such products.

tions between the two governments wherein the United States of America agreed
to withdraw the duty in return for Canada imposing an export tax on Canadian
softwood lumber products destined for the United States.325

From the Canadian government's perspective, the conclusion of a Memoran-
dum of Understanding with the United States of America in this matter was
important as it meant that Canada retained its right to manage its forestry
resources, any additional revenues received from the export tax would remain
in Canada, and a precedent in American countervail policy would be avoided.326
The negotiations also involved discussions by the Canadian government with the
provinces, labour and industry, and after conclusion of the Memorandum, the
establishment of a federal-provincial task force to review all aspects rela-
ting to the implementation of the Memorandum.327 In total, considerable
resources were expended not only by the Federal government, but also by
provincial governments, the Canadian forestry industry, and its workers to
defend one trade dispute emanating from the United States of America. There
is also no guarantee that the American softwood lumber industry would not file

another petition in the futur'e.328

Thus, Canada's export policies are being seriously threatened by the
Tiberal application of safeguard measures through the mechanism of counter-
vailing duties. While such duties are a G.A.T.T. recognized method of pro-
tecting domestic industries, it is not certain that countervailing duties are
being applied in the sense permitted by the G.A.T.7. What is clear is that
deciines in market shares and lack of competitive position in times of eco-
nomic recession and high unemployment, will be attributed to the imposition of
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export subsidies or other internal subsidies, regardiess of whether counter-
vailing duties are properly applied, and Canada is not immune from scrutiny by
its closest trading partner and ally.

It is interesting to note that although Canada is quick to protest the
imposition of countervailing duties on its exports, Canada will also institute
inquiries on imports which appear to threaten its domestic products. This
occurred, for instance, with respect to photo albums with seif-adhesive leaves
originating or exported from the People's Republic of China; rubber hockey
pucks from Czechoslovakia and the German Democratic Republic; whole potatoes
from the United States of America; drywall screws from Taiwan; subsidized
grain corn from the United States of America; yellow onions originating from
the United States of America; gasoline powered chain saws from the Federal
Republic of Germany, Sweden and the United States of America; and photo albums
originating from Singapore, Malaysia and Taiwan.329 The inquiries are nume-
rous and are conducted by the Canadian Import Tribunal which is authorized,
pursuant to the Special Import Measures Act, to determine whether goods
imported into Canada are being dumped or subsidized, thereby causing material
injury to the production in Canada of similar goods.330 The inquiries, as
illustrated, cover both agricultural and manufactured products.

An illustrative example of Canada's use of a VER agreement, based on a
perceived need to introduce “temporery" protective measures for Canadian
industry, is that found in the textile and clothing sectors.

Canada's protective action in the textile and clothing industries was
formalized in 1971 with the enactment of the Textile and Clothing Board
Act331, which had as its object to continue to give special protection to
Canadian textile and clothing producers against low cost imports, and with the
provision of financial assistance to the said industry, in order that the
Canadian textile and clothing industries could become competitive interna-
tiona11y.332 The Canadian government's ability to introduce restrictions on

imports was enhanced by Section 5 of the Export and Import Permits Act.333
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Following a report issued by the Textile and Clothing Board in 1976,334
the Canadian government negotiated VER agreements with textile and c¢lothing
exporting countries, as well as imposed global quantitative restrictions on
most imports of clothing, and set quota levels below existing imports with no
provision for annual growth, citing Article XIX of the G.A.T.T. in support of

335

such actions. This policy led to severe international criticism on the

basis that these measures were being imposed unilaterally and not in accor-

dance with the principles of the G.A.T.T.336

In response to a further Textile and Clothing Board Inquiry held in
1979-1980,337 and which recommended the continuation of special measures of
protection for the textile and clothing industries beyond 1981, the Canadian
government announced its policy for these industries for the post-1981

period.338

Once again, this policy indicated the need to estabiish a viable
and competitive Canadian textile and clothing industry, which was to be imple-
mented through a new adjustment program to be administered by a Canadian
Industrial Review Board, and the negotiation of bilateral restraint agreements

with exporting countries having a duration of five years.339

As Canada, 1in this policy, indicated that it did not "favour special
measures of protection on a permanent basis",340 one would have expected that
Canada would want to see some easing of restrictions in the textile and
clothing sectors at the end of July 1986, the date when the Multifibre Arrange-
ment was due to expire. Ironically, Canada ratified the protocol extending
the Multifibre Arrangement until July 31, 1991, on November 11, 1986, and
authorized its officials to pursue bilateral negotiations with twenty-two

exporting countries.341

The Canadian government reaffirmed its commitment to maintaining a viable
level of textile and clothing production in Canada by obtaining a substantial
moderation in the import growth rate; better control over import surges; and
differentiating between the dominant, newly industrialized suppliers and the
smaller, newer entrants, the latter of which were to be permitted expansion in
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their market access. These objectives were to be accomplished by "finding
internationally accepted longer-term solutions to the import-related problems
the industries have been experiencing through the negotiation of a more

effective restraint regime".342

Hence, Canada has succumbed to protectionist pressures by continuing to
support trade restrictions not contemplated within the G.A.T.T., albeit on the
perceived need to protect domestic industries from non-competitive imports,
and based on political considerations.

While the Multifibre Arrangement is an important illustration of Canada's
utilization of non-tariff barriers in & multilateral environment, Canada has
also entered into various bilateral VER agreements in order to protect
Canadian industries, especially in the automobile sector.

In this regard, Canada and the United States of America, in 1965, entered
into a mutual protection arrangement for the automobile industries of these
two countries through the mechanism of the Autopact.343 Since the Autopact
was in violation of the non-discriminatory and most favoured nation principles
of the G.A.T.T., the United States of America had to obtain a waiver for the
Autopact from the G.A.T.T. Contracting Parties to operate.344 The Autopact
has now been in operation for over twenty years, and its principles have just
been confirmed in the Canada-US Free Trade Agreement with minor modifi-
cations.345 This agreement represents a formidable barrier to liberalized
trade vis-a-vis other contracting parties.

Canada, in 1981, entered into a VER agreement with Japan due to the
concern over the perceived threat to the domestic industry posed by the
importation of Japanese automobiles, which VER agreement was renegotiated
until 1985.346 Although the issue of Japanese automobile exports to Canada
has not been resolved, Canada is now seeking to develop stronger commercial
ties with Japan by "opening up the rules relating to both trade and invest-
ment" in Canada.3 In this regard, the Japanese manufacturers of automo-
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biles, Toyota and Honda, have established manufacturing plants in the Province

of Ontario.S%8

Whether this move made by Toyota and Honda was in response to
a more favourable trading climate, or as a method for circumventing the
effects of a VER agreement setting quotas on the entry of automobiles, it is
not clear. What is certain is that it is still open for Canada to resort to

VER agreement when the need arises.

Of concern with respect to the implementation of VER agreement by Canada
in order to protect its domestic industries from low-cost imports, is that
Canada, itseif, is not immune to pressure from other contracting parties to
enter into VER agreements, thereby restricting its exports to the markets of
these other contracting parties. This was shown in the cases of softwood
Tumber and steel, and more recently, with the case of potash.349

The utilization of VER agreements by contracting parties derogate from
the principles of the G.A.T.T. and give rise to imposed “bilateral” solutions.
As Canada appears willing to resort to such VER agreements as "stop-gap* or
interim solutions on a permanent basis, Canada is also contributing to the
erosion of G.A.T.T. principles. It is submitted that it is doubtful that
contracting parties should be employing non-tariff barriers to combat non-
tariff barriers imposed by other contracting parties.

The G.A.T.T. permits certain derogations from its principles for balance-
of-payment purposes, for the purpose of raising the standard of living of a
contracting party's citizens, for health reasons and for reasons of national
security, in order to protect its domestic producers in emergency situations,
and others. Due to the broad language of the articles providing for the
derogation, and to the growth of restrictions of a technical nature, the Tokyo
Round of Negotiations in 1979 attempted to introduce controls to the applica-
tion of the derogations and other restrictions, through the mechanism of
subsidiary agrecments in the Tlicencing, technical, subsidy, balance-of-
payments and government procurement fields.
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In this regard, Canada implemented the 1979 Agreements on customs valu-
ation, subsidies and countervailing duties, anti-dumping duties, and on bovine
meat, tropical products and trade in civil aircraft.350 No legislation was
introduced (or required) to give effect to the agreements on balance-of-
payments, technical and licencing matters, dispute settlement, safeguard
actions taken for development purposes, or on government procurement, although
government procurement administrative practices were revised.351 Furthermore,
communications with the Provinces have been maintained by means of annual
conferences of first ministers, regular meetings of federal and provincial
trade ministers, participation of the provinces in trade negotiations, atten-
dance as part of the Canadian delegation at the G.A.T.T. Uruguay Round of
Negotijations and through the placement of provincial trade representatives at
selected federal posts abr‘oad.352

While Canada has impiemented most of the 1979 Agreements through legis-
lation or administrative practice, Canada has not been hesitant in employing
technical and other obstacles to the flow of international trade in order tc
protect its domestic industry from foreign competition.

The primary Canadian legislation used for the purpose of administering
quantitative restrictions on the import and export of goods is the Export and
Import Permits Act.353 The Export and Import Permits Act seeks to control the
export of goods of a strategic nature, to implement Canada's commitments
toward COCOM to ensure the protection of natural resources and raw materials,
to restrict the import of products which may affect internal agricultural or
jndustrial marketing schemes, or to implement intergovernmental arrangements
or commitments.

Exports are controlled through the establishment of an area control list
by the Governor in Council, and the entry of imports is restricted through the
import control 1list, also established by the Governor in Counci].354 In
addition, goods may be added to the import control list where it is deter-
mined, pursuant to the Textile and Clothing Board or the Canadian Import
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Tribunal, that goods are being imported in such gquantities as to cause or
threaten to cause damage to the production in Canada of similar or directly
competitive goods.355 In support of this legislation are various regulations
controlling hundreds of products which are divided into various groups, each
group subject to numerous exceptions implemented by general import or export

... 356
permits.

The coverage of the Export and Import Permits Act is very extensive,
thereby representing a formidable barrier to the free flow of goods. In view
of this fact, doubts have been raised as to whether such legislation can be
Justified on the basis of the G.A.T.T. derogations, especially when prohi-
bitions are not temporary in nature and tend to justify a means of protecting
Canadian producers, as well as having become weli-entrenched, given that the
original purpose of the legislation was to prevent the export of weapons and

munitions that could be used for purposes of war.357

Following "on the heels" of the export and import legislation are laws of
an economic nature which introduce marketing schemes, primarily in the area of
agriculture, which vary according to the type of product, their origin and
destination, and Tlaws in the area of health, quality control, and safety to
assure the reputation of Canadian products.358 Thus, legislation, particu-
larly in the agricultural arena, has tended to create a monopoly within Canada
for the export and import of regulated products, and the requirement to
produce a certificate of inspection attesting that the products mentioned
within the certificate conform with the implementing legislation, while
designed primarily to protect Canadian consumers, has certainly placed con-
straints on the flow of international trade as product standards, for example,

tend to be very technical in design.359

Along with marketing schemes developed to provide assistance to Canadian
agricultural producers, the Federal government enacted legislation to provide
financing arrangements to aid the sale of manufactured goods, to protect
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Canadian firms from being taken over by foreign companies where such a take-
over would not be beneficial to Canada, and to secure Canadian ownership of
natural resources in Canada.360

Canada's policies on foreign-investment and on national energy in the
1970s and early 1980s, due to their differing treatment between domestic and
foreign firms, were criticized by contracting parties as being in contra-
vention of the spirit of the G.A.T.T.

In November 1982, the G.A.T.T. Council acceded to a request of the United
States of America to set up a G.A.T.T. panel to examine, in particular,
whether the export and purchase undertakings supplied by foreign investors to
the Canadian federal government were in contravention of Article I1!1:4 of the
G.A.T.T.361 Members of the Organization for Economic Cooperation and
Development also argued that the Foreign Investment Review Act contravened the
Organization's Declaration of 1976 concerning guidelines for the regulation of
multinational enterprises, which guidelines stated that national treatment was
to be assured to foreign investors.362 Canada denied that domestic policy
concerned with investment contravened the G,A.T.T. and stated that it was not
in breach of the Declaration of 1976, as it reserved the right, in spite of
the said Declaration, to take measures affecting foreign investment where
necessary.

While the G.A.T.T. panel agreed with Canada that the national treatment
obligation of the G.A.T.T. did not fall within the scope of Article XVII
concerning non-discrimination, the G.A.T.T. panel also ruled that the under-
takings to purchase goods of Canadian origin were inconsistent with Article
I11:4 of the G.A.T.T. as treating imported goods less favourably than domestic
products.364 Subsequent to the ruling of the G.A.T.7. panel, Canada repealed
the Foreign Investment Review Act and enacted the Investment Canada Act in its
pIace.365
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The Investment Canada Act, ameng others, did not require that under-
takings from foreign investors give preference to Canadian goods and services
over imported goods, reduced the threshold for review of, for instance, direct
acquisitions, by indicating that these acquisitions would not be reviewed
unless the asset value exceeded five million dollars, and provided that a
foreign investment must only be of a "net benefit" as opposed to a "signifi-

cant benefit" to Canada.366

It is interesting to note that the Investment
Canada Act, as opposed to its predecessor, did not appear to generate contro-
versy, and it has been submitted that this is due to the fact that the Invest-
ment Canada Act may be more compatible to foreign investors, as it presumes
that all investment in Canada is beneficial and as it is not designed to

curtail control of the economy by non—Canadians.367

The introduction by the Federal Government of its national energy policy
in the early 1980s also generated criticism, as foreign owned oil and gas
companies argued that this policy was discriminatory in that it treated
foreign-owned companies less favourably than Canadian-owned firms, for
instance, in the issuance of production licences and in the provision of
exploration incentive grants, and, in that it promoted the use of Canadian
goods and services by oil and gas companies seeking approval to undertake
operations on Canadian lands. Canada denjed it was in breach of its obli-
gations under the G.A.T.T.368 However, the controversy in this area seemed to
decline in conjunction with the revamping by Canada of its oil and gas program

which removed the alleged discriminatory provisions of the policy.369

The above discussion illustrates that Canada, when it considers it
necessary to support domestic industries, is willing to depart from the strict
applications of the principles of the G.A.T.T. The impact of the G.A.T.T.
framework to Canada (as well as in other countries) is further restrained by
the inability of the Canadian Federal government to regulate or eliminate
certain non-tariff barriers introduced by Provincial governments.
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While it 1is recognized that the Federal government has jurisdiction
pursuant to Section 91(2) of the Constitution Act of 1982 to regulate inter-
national trade and commerce, this power is not absolute. Laws established by
Provincial governments, which indirectly affect international trade and
commerce, are also considered valid, and, the regulation of technical regu-
lations and standards on products are within the competence of the provinces’
powers.370 The Constitution Act of 1982 also conferred power on the Provinces
to control the interprovincial export of their resources as long as they did
not discriminate with regard to price or supply in exports within Canada.371
Provincial governments have utilized their powers to subsidize local indus-
tries and to promote exports, to impose restrictions on goods from other
provinces, to create monopolies in certain service industries, to promote
government purchases of locally manufactured products, and to create provin-
cial monopolies to control the sale of certain goods.372 Indeed, the use of

non-tariff barriers by Provincial governments is quite extensive.

Nevertheless, the fact that Provincial governments may not come within
the gambit of the G.A.T.T. has not prevented their subsidies and other obsta-
cles or controls as being cited by contracting parties, and in particular, the
United States of America, as justification for the imposition of quantitative
restrictions or countervailing duties. This has occurred recently in regard
to the softwood lumber industry and alcoholic beverages.373

In the last few years, Canadian exporters of agricultural and manu-
factured products have continually run afoul of American anti-dumping and
“unfair trade legislation" and have been subject to numerous subsidization
comptaints against imported products by American producers. 1t has been noted
that protectionism in the United States of America is on the rise, and this

fact is threatening the trading patterns between Canada and the United States
of America.374
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Canadian domestic producers or manufacturers have been subject to nume-
rous investigations by the United States of America International Trade
Administration or the International Trade Commission in response to alle-
gations by American producers or manufacturers that Canadian goods have been
sold at less than fair market value or have been subsidized. Investigations
had been undertaken in such areas as softwood lumber, potassium chloride,
fresh cut flowers, carbon steel pipe, beef and cattle, carbon steel bars,
Atlantic groundfish, raspberries, iron construction castings and oil country

tubular goods.375

The 1ist is endless. Repeated requests have also been made
by American steel manufacturers for the United States government to make
Canadian steel exporters subject to voluntary restraint programs and subject

to new regulations for marking the country of origin on steel products.376

These investigations or rulings are following earlier decisions of the
United States Treasury Board Department holding that cash payments, tax
credits or low interest rates provided by Canadian Federal or Provincial
governments were "bounties or grants" and, therefore, not recognized as being
instrunents of development policy for regions of high unemployrnent.377 This
policy was confirmed in the case of Bombardier.378 In this case, the Depart-
ment of Commerce launched an investigation as to whether Bombardier, Inc., a
manufacturer and exporter in Canada of railcars, had received certain bene-
fits, thereby constituting subsidies, in its sale of subway cars to the Metro-
politan Transportation Authority of New York. The investigation was initiated
as a result of the receipt of a petition from the Budd Company, an American
producer of railcars, filed on behalf of the United States of America industry
producing railcars. At issue was the export credit financing received from
Bombardier, Inc. from the Canadian Export Development Corporation and the
grants received from the Federa! Department of Regional Economic Expansion and
the Quebec Industrial Development Corporation, to encourage growth in various
Canadian regions. Based on its examination of the transaction, the Department
of Commerce determined that the export credit financing by the Export Develop-
ment Corporation at preferential rates and commitment fees, as well as the
grants received from federal and provincial authorities, constituted subsidies
within the meaning of the Tariff Act.379
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The Tariff Act represents only one mechanism by which American producers
and manufacturers can protect their interests. In addition, American agricul-
tural producers and manufacturers may request protection for various goods
through section 301 of the Trade Act of 1974380 which permits a complaint to
be Todged when a foreign government or any of its agencies implements a policy
or program that results in reduced exports to the country, lower United States
of America exports to a third country, or a higher level of imports to the
United States. Section 201 of the Trade Act of 1974 also permits Amarican
industry to seek relief from imports with which it cannot compete effec-
tively.381 Together with the "Buy American" programs and laws implementing
America's foreign policy with respect to multinational énterprises, this
legislation increases the burden of Canadian companies trying to penetrate the
United States of America market, which companies may also be confronted with
the following cost disadvantages: United States of America tariffs,
locational disadvantages and consequential higher transportation expenses,

lack of a well-known brand name, or no history of product reliability or
quah't_y.382

Along with the United States of America and other contracting parties,
Canada has not been remiss in enacting legislation to protect its domestic
industry from subsidized foreign imports and dumping by foreign manufacturers.

Canada enacted the Special Import Measures Act in 1984 (hereinafter
called "SIMA")383 to bring its legislation in the area of subsidies and
anti-dumping into line with the Subsidies Agreement. Although sub-section
2(2) of the SIMA is broadly defined to include any financial or other commer-
cial benefit that has accrued or will accrue directly or indirectly, to
persons engaged in the production, manufacture, growth, processing and the
1ike, of goods, as a result of any program of a foreign country, subsection
2(5) requires that the Deputy Minister, in considering the interpretation of
the term “subsidy" or "subsidized goods", must take into account the Subsidies
Agreement. Furthermore, section 7 requires that where an investigation has
been ordered by the Governor in Council to determine the amount of subsidy on
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imported goods, the Governor in Council may only impose a countervailing duty
where, for example, Canada is authorized to do so by Article 16 of the Subsi-
dies Agreement.

Pursuant to section 42 of the SIMA, the Canadian Import Tribunal is
charged with the responsibility, after notice of a preliminary determination
uof dumping or subsidization has been received from the Deputy Minister, to
determine whether imported goods are being dumped or subsidized in such a
manner that is likely to cause material injury. The said tribunal, in accor-
dance with section 48 of the SIMA, may aiso inquire into any matter relating
to the importation of goods into Canada that may cause or threaten injury to,
or retard the establishment of not only the protection of goods, but of the
provision of services. Investigative time limits were also prescribed in
sections 31 to 41 of the SIMA.384

Even though the Federal government considers the SIMA to be within the
parameters of the G.A.T.T., criticism has still been directed against the SIMA
in the area of time limits and in the procedures surrounding the rendering of
a preliminary or final determination.385 Concern has also been raised with
respect to the provision of undertakings, the lack of reasons where an inves-
tigation is terminated on the grounds of no apparent injury, and the fact that
the Special Import Tribunal is not legislatively required to provide public
hearings on reviews,386 although for the most part, it is submitted that the

SIMA is in accord with the principles of the G.A.T.T.

It is interesting to note that while Canada has objected to the enforce-
ment of American foreign and international trade policy abroad by the extra-
territorial application of legisiation by the United States of America, which
caused Canada to enact the Foreign Extra-territorial Measures Act,387 Canada
does not hesitate to restrict the import and export of goods based on poli-
tical considerations, for example in the application of various embargoes.388
Furthermore, while the United States of America is often cited as the con-
tracting party which creates the majority of Canada's trade difficuities,
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another force to be reckoned with, when Canada "assists" the export of its
goods, is the European Economic Community, which, vis-a-vis importers, acts as
a@ trading unit with a common external tariff and a common policy in regard to
guantitative restrictions; in fact, the European Economic Community itself,
could virtually be a non-tariff barrier. o

The utilization of non-tariff barriers by Canada has had an important
role in the development of Canada‘s domestic policies whether from the point
of view of the Federal or Provincial governments. Nevertheless, the use of
such barriers has caused Canadian exporters to face severe backlash from other
contracting parties who belief that their domestic producers are being
threatened by subsidized imporis, even though this treat may only be per-
ceived. The safeguard provisions of the G.A.T.T. tend to be used, even by
Canada390 as a mechanism to counter an "opponent's" demestic policy which has
the effect of influencing international trade, but is largely ignored when
domestic industry "requires" assistance.

What remains to be discussed, therefore, is whether a new strategy or

mechanism should be developed to replace the G.A.T.T., or whether the G.A.T.T.
should be revamped.

C. Towards the Development of a Canadian Export and Import Strategy

Based on the above analysis of the G.A.T.T. within the context of the
growth of protectionist sentiments in the world trading environment, it is not
certain that the G.A.T.T., in its present form is the best mechanism with
which to promote the "free" flow of goods and services between contracting
parties. Designed in the 1940s to combat the trade wars of the 1930s through
the enhancement of tariff concessions, the G.A.T.T. was not equipped to handle
the development of non-tariff barriers. Inherent weaknesses in the structure
of the G.A.T.T. such as the absence of rules to govern multinational enter-
prises, services and agricultural subsidies; the lack of clear definitions of
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certain principles, for example, with respect to emergency actions, giving
rise to differing interpretations; the existence of various derogations; and
the dissatisfaction expressed by Contracting Parties with respect to dispute
resolution, enabled contracting parties, in times of economic and political
expediency, to overcome the strict application of the principles of the
G.A.T.T.

The advent of the economic recession in the late 1970s and continuing
into the 1980s, along with the debt crisis faced by numerous governments of
developing countries, illustrated the vulnerability of the world economy,
which vulnerability was exacerbated by the imposition of quantitative restric-
tions, countervailing duties, technical impediments, and other non-tariff
barriers. Indeed, the Canadian economy was not exempted from the imposition
of such non-tariff barriers by contracting parties, and in particular, by the
United States of America. While complaining about the indiscriminate use of
non-tariff barriers, contracting parties, Canada included, did not hesitate to
apply them in order to protect their own domestic industries.

If the G.A.T.T., in its present form, does not appear to be serving the
needs of international trade, the issue to be examined is whether a reor-
ganized G.A.T.T. or alternative economic strategies developed by Canada and
other contracting parties, would be able to become the frontrunner for the
promotion of a “"liberalized" international trading environment. It has been
suggested that as the need for trade increases, nations have tended to become
more interdependent.391 Thus, the formation of domestic policies in one
nation, especially when these policies give rise to subsidization, concession
loans, product standards and countervailing duties, are of direct interest to
other nations. This trend has been compounded by the growing inclination of
governments to directly intervene in the market place in an effort to
influence employment income and investment and trade currents.392
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The susceptibility of the world economy to the policies of a leading
industrial nation's domestic policies is demonstrated by the adoption by the
United States of America of a monetarist solution to its economic problems.
Confronted with a downturn in the American economy, double digit inflation,
and the rising protectionist sentiments of American manufacturing and agricul-
ture interests, the United States of America‘'s Federal Reserve Board tightened
the growth of money supply. This, 1in turn, caused extensive world-wide
ramifications: interest rates soared, the American economy plunged into a
recession, the prices of commedities fluctuated, in some cases, dramatically
and demand for such commodities and other goods dech‘ned.393 Even with the
lowering of interest rates and oil prices, the International Monetary Fund
remarked that trade activity in developed countries declined, thereby retar-
ding developing countries' trade, real export earnings and real import earn-

ings in a period in which they were attempting to restore creditworthiness and
growth.394

Under the auspices of an austerity program designed by the International
Monetary Fund, developing countries have devalued their currencies, restrained
wage increases, attempted to reduce the size of their pubiic sector and
decreased the rate of credit growth in order to relieve debt pressures.395
However, developing countries also need access to the markets of developed
‘countries in order to obtain the foreign exchange necessary for imports and
debt service and to enable their economies to expand.396

Thus, any export and import strategy introduced by developed countries
must take into account not only the requirements of a nation's domestic
interests, but those of importing nations. If, for example, developing
countries must curtail imports since they do not have sufficient foreign
exchange to pay for these imports, it is difficult to envisage developed
countries pulling out of their economic recessions when their industries have
no markets in which to export goods. What is clear is that neither the
imposition of non-tariff barriers nor the application of the principles of the
G.A.T.T. have been able to resolve the on-going international economic diffi-
culties.
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Developed countries, and those of western nations in particular, have
opted for non-tariff barriers and "managed" international trade as the mecha-
nisms to confront economic decline when faced with the maturing of their
economies into a post-industrial age, the shift of comparative advantage to
those of newly-developed nations, the emergence of the European Economic
Community and Japan as major economic powers, the increasing role of multi-
national enterprises in world trade and the internationalization of produc-

t'ion.397

In short, a realignment of the international trading structure.

As we have seen, Canada has freely employed quotas to limit export
competition in agricuitural products, and in textiles and footwear, and
utilized VER agreements to control the import of automobiles.

The issue which must be addressed is whether the employment of non-tariff
barriers should continue as the preferred domestic policy to promote domestic
industries. Should not increased competition from abroad encourage domestic
industries to become more competitive and achieve economies of scale? And has
it not been determined that restrictive trade practices, through the use of
non-tariff barriers, have created trade distortions?398

Putting aside the role of the G.A.T.T. and the influence of government
policies in international trade for the moment, it is extremely important for
the Canadian private sector to seek a means of increasing exports, while at
the same time protecting itself against the risks of international business
transactions on both an economic and political level. Indeed, it has been
stated that due to the export dependency of the Canadian economy, it is
“obvious that it is not in Canada's interest to continue to contribute to
protectionist trends. Instead it must fight them.“399 Exports of goods and
services account for approximately 31% of Canada's Gross National Product with
over three million Canadian jobs depending directly or indirectly on inter-
national trade.m0



- 115 -

Keeping in mind the importance of export trade, the Canadian private
sector should develop an "export legal strategy” which would dinclude such
elements as: a pricing strategy which takes into account the possibility of
the imposition of anti-dumping duties, evaluates the effect of domestic
government subsidies to the application of countervailing duties, and inves-
tigates the technical impediments of importing countries as well as these
countries' buy-national purchase policies.401 The Canadian private sector may
also obtain government assistance to enter into foreign markets on a recipro-
cal basis, seek product niches, use foreign distributors, and establish
manufacturing facilities in foreign countries while, at the same time, impor-
ting a large number of cornponents.402 Lobbying efforts could also be under-

taken where the market is an important one for a certain industry.

O0f crucial importance to any export legal strategy is to reduce the
impediments which may be imposed by the trade laws and policies of an import-
ing country, and to battle such laws and policies on the importing countries’
own terms. Another strategy is to establish a "forum for business people of
all nations where they get together informally to exchange information and to
expand their dinternational trade by doing business with each other“.403
Dialogue amongst parties with similar interests is essential, not only to
promote, but also to increase awareness of international business oppor-
tunities and problems. It is a method of demonstrating to their governments
that the private sector is interested in resolving trade problems. Further-
more, it is vital to educate government economic policy-making officials as to
international business concerns of the private sector, because it is unrealis-
tic to assume that governments will completely withdraw from their involvement
in private sector economic concerns. These concerns, generally, have had a
direct impact on the formulation of a government's national economic policy.

Bearing in mind the criticism directed by importing countries towards
unfair government subsidization and other government-imposed quantitative
restrictions by exporting countries, it is important, it is submitted, for
governments to reduce their interventions into the economy. This could be
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achieved by privatizing Enterprises and by encouraging the private sector to
promote their exports through, for instance, trading houses.

Article XVII of the G.A.T.T. with respect to the establishment of Enter-
prises, requests that contracting parties operate such Enterprises in a manner
consistent with the general principles of non-discriminatory treatment as
prescribed in the G.A.T.T. However, it has been contended that the operation
of Enterprises may, in themselves, represent a form of protectionism, as the
price of goods sold by these Enterprises may be determined by other than

profit considerations.404

It is also contended that Enterprises do not have
to realize economies of scale or to rationalize price structures in pursuit of
political considerations, for example, to support domestic industries, espe-

cially in the agricultural sector.4

In this regard, governments have begun to "privatize" various Enter-
prises. For example, jute mills in Bangladesh and cotton mills in Pakistan
have been denationalized, the State's share of Nippon Telegraph and Telephone
in Japan has been reduced, local-authority housing in Britain has been sold to
tenants, and British has divested its control of the National Freight
Compan_y.406 In Canada, the government has divested its interests in Canadair
Limited, TeTeglobe Canada, Canadian Arsenals Limited and repealed Canagrex.407

Whether or not such denationalization or divestment efforts achieve the
economic success predicted by those governments supporting privatization of
certain Enterprises, it is further submitted that this is an jmportant step
towards Tiberalizing international trade and reducing the need for such
governments to impose non-tariff barriers,

Directly linked to privatization, is the use of trading houses as an
additional arm of the “export legal strategy" that could be adopted by the
Canadian private sector.
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Trading houses were used as a mechanism by which former colonial powers
built up trade relations with their colonies and these trading houses continue
to hold important spheres of influence with former colonies. Trading houses
have also provided an international network for commerce in such countries as
Japan, Holland and Sweden.408 Indeed, the Special Committee on a National
Trading Corporation envisioned a real potential for increasing exports through
the development of a Canadian Trading Corporation.409 While this Corporation
was not developed by the Canadian government, private sector trading houses do
exist.410 Furthermore, the principle aid agency of the Canadjan government,
the Canadian International Development Agency, has announced that trading
houses are an important component of Canada's campaign to increase Canada's
share of markets in developing countries and to establish closer links between

the government and the private sector export community.411

In view of the controversy surrounding the provision by contracting
parties of concessional Tloans, reduced interest rates and development
assistance in the promotion of exports, not to mention the fact that such
items could be considered unlawful subsidies and hence, susceptible to the
imposition of countervailing duties, trading houses can provide a mechanism
for developing markets, a source of expertise and a centre for information
without attracting unfavourable comment. Unfortunately, concessional
financing by governments continues to play a leading role in the attempt by
governments to promote exports.

Traditionally carried out by an international network of private banking
institutions and supplemented in certain countries by specialized export
financing houses, the need for long-term financing of capital goods led to the
adoption of a government system of export credits, guarantees, insurance or a
combination of all of the above.412
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The primary institution of the Canadian Federal government for promoting
and financing export sales is the Export Development Corporation, a Crown
agency, which has as its purpose to facilitate and develop trade between
Canada and other countries through the provision of insurance, guarantees,
Toans and other financial facilities.4l3 The purpose of the Export Develop-
ment Corporation is to assist the exporter who has a competitive product in
terms of price, quality, delivery and after-sales services irrespective of
whether the exporter is Canadian-controlled, although the said Corporation
sets Canadian content rules which must be met by the exporter in order to
qualify for the various programs.414 An additional governmental assistance
mechanism consists of the payment, by the Department of Regional and
Irdustrial Expansion, of up to fifty percent of eligible costs incurred by
Canadian businesses in their international marketing efforts, which payment
need only be returned if export sales are realized. Also the Canadian
International Development Agency provides funding for feasibility studies for
projects to be carried out by Canadian firms in developing countries as well
as the provision of related technical assistance.415

Attention must be paid to ensure that governmental financing assistance
does not create unfair subsidies which attract retaliatory measures in the
form of countervailing duties. Although the Canadian government has claimed
that only ten percent of Canadian exports are supported by governmental
programs,416 concern has been raised amongst contracting parties on the
growing reliance of developed countries using what has become known as "mixed
credits", a method of financing designed to reduce the effective rates of
interest on preject loans to developing countries. By blending government aid
with commercial credits, developed countries seek to increase the competi-

tiveness of their exports in various developing countries.417

This form of government support has tended to distort the market forces
in international trade, and to lead to the impnsition of an additional
subsidy. As a result, the Organization for Economic Cooperation and Develop-
ment has extolled its members to be consistent with fair trade competition in
their support of priority development projects.418
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However, when properly applied, that is other than by means of "mixed
credits”, concessional financing could be considered another element of the
"expert legal strategy" to be developed by the Canadian private export sector
as long as the impact of such financing on the trade policies of the importing
countries are carefully evaluated.

In 1ight of foreign exchange difficulties and the application of auste-
rity programs to reduce the heavy debt burden, developing countries have
turned to countertrade as a means of promoting trade. The Organization for
Economic Cooperation and Development has estimated that countertrade covers
fifteen to twenty percent of East-West trade and at least ten percent of trade

between members of the Organization for Economic Cooperation and Develop-

ment.419

Countertrade, an "agreement between an importing nation anc a foreign
seller requiring that, as a condition for the completion of an import
transation, the seller separately purchase certain goods from the importing
nation“,420 has proven to be a method to generate exports in times of signifi-
cant hard cash shortages. Other reasons cited for the growth of countertrade
inciude the need to improve the balance of trade, to gain access to new
markets, to promote industrial expansion, to maintain prices of export goods
and to combat the protectionist measures undertaken by developed nations.421
Thus, countertrade appears to stimulate trade during periods of economic
recession, thereby enabling developing countries to obtain much needed imports
and developed countries to generate additional sales.

Those opposed to countertrade argue that it is a "distortion of trade
that threatens to undermine the multinational trading and international
monetary system which has been used by most of the world since World
, War II".422 Where countries promoting countertrade transactions do not impose
the same countertrade arrangements with imports from other contracting parties
or use countertrade arrangements to limit imports to a certain level, such
arrangements create ad hoc and bilateral agreements which are not always
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“open” to scrutiny or can lead to anti-competitive or coercive practices.
These countertrade arrangements may also be in violation of the most-favoured
nation principle of the G.A.T.T. and constitute quantitative restrictions
which are prohibited by the G.A.7.T. unless justified within the context of

emergency measures. 423

Although the Canadian government considers countertrade a regressive
trade system which, among others, prejudices the opportunities of small and
medium exporting firms in achieving international sales, information on the
nature of countertrade and how to deal with countertrade, is provided by the
Trading House and Countertrade Division of the Department of External Affairs.
The responsibility for countertrade arrangement, however, rests with the
exporter.424 Exporters may enter countertrade transactions to take advantage
of sales opportunities which may not otherwise materialize, to gain sources of
supply, to achieve prominance in new markets or to obtain exclusive impor-

tation or distributorship rights in its domestic mc:n*ket.llz5

Therefore, countertrade can be advantageous to both parties to the
arrangement and facilitate the development of export trade. Care must be
taken, however, by the firm which has purchased the countertrade goods to
ensure that when reselling these goods, it does not offend various anti-trust
or competition legislation in the importing country.426 Where such legisla-
tion is not breached and countertrade does not become a mandatory requirement
in order to obtain goods, and consequently, leading to a distortion of the
free flow of trade and investment, it js submitted that countertrade, at least
in times of recession, could provide a positive export strategy to replace
that of protectionism. The mechanism of protectionism, in contrast, is
primarily defensive in nature.

Returning to the context of the G.A.T.T., the Governments of Canada and
the United States of America have recently concluded an "enhanced" or "free
trade" dea1.427 Considering that three out of every ten jobs in Canada depend

on exports to the United States of America, and that three quarters of
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Canada's exports enter the American market,428 this type of export strategy
appears to be worthwhile implementing. In addition, free trade areas can be
sanctioned by the G.A.T.T. 1if the eventual agreement falls within the para-
meters established for such agreements by Article XXIV.

On the introduction, in 1987, of a motion that the House of Commons
support the negotiation of a bilateral trading agreement with the United
States of America,429 the Government of Canada cited the need for continued
economic growth, maintaining a strong sovereign nation, and enhancing Canada's
access to the United States of America market in support of its motion. The
Government of Canada indicated that the negotiation of such an agreement was
important as Canada's economy was dependent on trade for growth; yet due to
increasing protectionism, the international trading system was being
eroded.430 Therefore, the Government of Canada, through the mechanism of a
free trade agreement with the United States of America, was seeking further
reductions in tarifis; the elimination of non-tariff barriers, especially in
the areas of technical or health standards and government procurement prac-
tices; the regulation of subsidies; the development of an equitable dispute
resolution system; the simplification of customs administration procedures;
and to ensure Canadian access, in the areas of services and intellectual
property to the United States of America market. Items not included in the
agenda of the Government of Canada for negotiations were regivnal development,
cuitural policies and social prcgr‘ams.431

From an examination of the Free Trade Agreement negotiated between the
two governments, it appears the principles of the G.A.T.T., in regard to
Canada and the United States of America, have been enhanced.

The objectives of the Agreement, as set out in Article 102 of the Agree-
432 are to eliminate barriers to trade in goods and services between
Canada and the United States of America, to facilitate conditions of fair
competition within the free trade area; to liberalize “significantly”™ con-
ditions for investments within the said area; to establish effective proce-

ment,
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dures for the joint administration of the Agreement and the resolution of
disputes; and to "lay the foundation" for further bilateral and multilateral
cooperation. In accordance with Article 105, both the United States of
America and Canada are to accord national treatment with respect to investment
and to trade in goods and services to the extent provided in the Agreement.

In the area of tariffs, Article 401 of the Agreement provides that each
party should progressively eliminate customs duties on goods originating in
433 The date by which tariffs are to be
phased out has been determined to be January 1, 1998. Together with the
elimination of tariffs, are provisions for the prohibition of custom user fees
(Article 403) and duty drawbacks (Article 404); cooperation in customs
administration (Article 406); and prohibition to the introduction of an export
tax unless such tax is also introduced on goods destined for domestic consum-
ption (Article 408).

the territery of the other party.

An important element of the Agreement is the confirmation, by Article
407, of the general G.A.T.T. prohibitions on the application of import and
export restrictions. Furthermore, export measures justified under the pro-
visions of articles XI:2{a) and XX(g),(i) and (j) of the G.A.T.T. are only to
be utilized under certain circumstances.434 Finally, in accordance with
Article 501 of the Agreement, both Canada and the United States of America are
to grant national treatment to the goods of the other as stipulated by Article
II1 of the G.A.T.T.

The Agreement between Canada and the United States of America also takes
into consideration those areas of trade which are not subject to the princi-
ples of the G.A.T.T., but which constitute non-tariff barriers to the flow of
trade. These areas are agriculture, technical standards, services and invest-
ment. There is, as well, clarification with respect to the imposition of
countervailing duty or anti-dumping measures, government procurement and
safeguards.
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Canada and the United States of America, pursuant to Article 602 of the
Agreement, affirm their respective rights and obligations under the G.A.T.T.
Agreement on Technical Barriers to Trade, and agree, by Article 603 not to
maintain standards-related measures or procedures for product approval that
would create unnecessary obstacles to trade. Article 604 states that each
party shall make compatible its standards-related measures and procedures for
product approval with those of the other party, and each party, by Article
605, is to provide for recognition of the accredition systems for testing
facilities, inspection agencies and certification bodies of the other party.

In the area of agriculture, Canada and the United States of America have
agreed, in Article 701, to prohibit the introduction of, or to maintain any
export subsidies originating in its territory and to phase in, over a ten year
period, the elimination of tariffs on agricultural products, except for fresh
fruits and vegetables (Article 401).%3% Articles 704, 705, 706 and 707 of the
Agreement provide market access for meat goods, grain and grain products,
poultry and eggs and for sugar products containing ten percent or less sugar
by dry weight. In the area of technical regulations and standards for
agricultural, food and beverage goods, Article 708 provides, among others,
that the parties shall seek to harmonize their respective technical regulatory
requirements and to establish equivalent accreditation procedures for ihspec—
tion systems and inspectors.

Article 1304 of the Agreement reduces the threshold to twenty-five
thousand United States dollars for when procurement for government depart-
ments, as listed in the G.A.T.T. Agreement on Government Procurement, shall be
open for competitive bidding from nationals of the other party, and Article
1305 provides that each party shall accord to eligible goods treatment no less
favourable than the most favourable treatment accorded to its own goods. In
the area of services,436 Article 1402 provides that Canada and the United
States of America shall accord to persons of the other party, treatment no
Tess favourable than that accorded in 1ike circumstances to its persons.
Exceptions to this principle are found in paragraph 3 of this Article for the
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purpose of prudential, fiduciary, health and safety or consumer protection
reasons. Article 1502 of the Agreement provides for the temporary entry of
business persons, on a reciprocal basis, who are otherwise qualified under
applicable taw relating to public health and safety and national security.
National treatment is to be accorded to investors of the other party, pursuant
to Article 1602, with respect to measures affecting the establishment of new
business enterprises located in its territory; the acquisition of business
enterprises located in its territory; and the like.

Articles 1101 and 1102 of the Agreement appear to estabiish stricter
criteria than that allowed for in the G.A.T.T. for the application of emer-
gency safeguards to bilateral trade. Canada and the United States of America
have agreed that each party can take emergency action during the transition
period only, provided that notification and consultation precede the action;
no action is maintained for a period exceeding three years; no action is taken
more than once during the transition period for the same good; and upon ter-
mination of the action, the rate of duty is the rate which would have been in
effect but for the action.437 In addition, Article 1102 of che Agreement
stipulates that each party shall exempt each other from global actions under
Article XIX of the G.A.T.T. except where the other's producers are important
contributors to the injury caused by the surge of imports from all coun-

tries.438

In the matter of countervailing duties and anti-dumping duties, each
party reserved its right, pursuant to Article 1902, to apply its countervai-
Ting law and anti-dumping duty law to goods imported from the territory of the
other party, and to modify such law (subject to the provision of notification
and consultation). However, Article 1904 indicates that either party may seek
review of a final countervailing or anti-dumping duty determination by a
binational panel. The binational panel replaces final judicial review and its
decision is binding on the parties with respect to the particular matter
before the pane].439
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Articles 1801 through 1808 of the Agreement set up the institutional
procedures by which disputes are to be determined under the Agreement, except
for matters covered by financial services and dispute settlement in anti-
dumping and countervailing duty cases which are provided for in chapters 17
and 19, respectively, of the Agreement. In accordance with Articles 1801
through 1808, a Canada-United States Commission is formed to supervise the
impiementation of the Agreement and to resolve disputes which may arise over
its interpretation and application; procedures for binding arbitration are
established; and provisions are made for the setting up of panels to consider
disputes referred to the Canada-United States Trade Commission that have not
been resolved within a period of thirtiy days after such a referra1.440

Other matters concerning wine and distilled spirits, trade in automotive

goods, energy, and financial services have also been brought within the
umbrella of the Agreement.441

1t is submitted that the Canada-U.S. Free Trad=a Agreement, if ratified
and implemented by the parties, could form an integral part of a new Canadian
legal export and import strategy within the context of the G.A.T.T. Indeed,
this Agreement represents a determined effort by two major trading partners to
come to terms with the growth of non-tariff barriers in international trade

and the need to resolve numerous bilateral trade disputes on a non-adversarial
basis.

The G.A.T.T. provides the framework for the 1iberalization of trade in
the international arena, primarily through the reduction of tariffs and the
prohibition against the application of quantitative restrictions or the use of
export subsidies on non-primary products. Yet, it is the domestic legislation
of the contracting parties which gives effect to the principles ennunciated
under the G.A.T.T., thereby providing the interpretation of the said princi-
ples.442 The situation is exacerbated by the inherent ambiguities in the
wording of certain G.A.T.T. provisions, the sanction of derogations from the
principles of the G.A.T.T., and the evolution of impediments to international
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trade which remain, to a large extent, outside the ambit of the G.A.T.T.
Hence, the penchant for contracting parties to seek alternative solutions to
international trade problems.

In this regard, from the viewpoint of the United States of America and
Canada, the Free Trade Agreement constitutes one answer to the inherent
weaknesses of the G.A.T.T. in promoting trade liberalization, at least between
these two countries. This Agreement does commit both Canada and the United
States to eliminate tariffs over a ten year period, extends the application of
the principles of national treatment and non-discrimination to the areas of
services, business travel and investment; prohibits the use of subsidies in
the agricultural sector; seeks to harmonize technical and health standards
between the parties; improves access to government procurement by the other
party's nationals; restricts the application of quantitative and emergency
measures; and develops a mechanism for resolving bilateral trade disputes
within the context of the Agreement. The Agreement, in addition, reaffirms
each party's rights and obligations under the G.A.T.T. system. In theory,
thus, the Agreement enhances the principles of the G.A.T.T. in a bilateral
framework, while at the same time appears to reinforce the commitment of
Canada and the United States of America to the multilateral trading envi-
ronment.

Article XXIV of the G.A.T.T. provides for the evolution of customs unions
and free-trade areas under certain conditions. For instance, with respect to
a free-trade area or an interim agreement leading to the formation of a
free-trade area, the duties and other regulations of commerce maintained in
each of the constituent territories and applicable to the free-trade areas or
to the adoption of the interim agreement, are not to be higher or more
restrictive than the corresponding duties or other regulations of commerce in
the same constituent areas prior to the formation of the free-trade area or
the interim agreement. Free-trade areas have been previously considered and
adopted by the Contracting Parties to the G.A.T.T.443 Therefore, precedents
exist for the consideration of the proposed Canada-U.S. Free Trade Agreement
within the ambit of the G.A.T.T.
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Nevertheless, the Canada-U.S. Free Trade Agreement should not be imple-
mented by Canada (or the United States of America} in isolation from the
international trade arena, even though for the purpose of the Agreement the
principles of the G.A.T.T. are to be followed.

First, this Agreement has not yet been applied or subjected to interpre-
tation. Differing interpretations may evolve as to what is meant, for example,
by an "export subsidy" within the terms of the Agreement (Article 701); as to
when government support for grains in the United States of America becomes
"equal or less than the level of government support for that grain in Canada"
(Article 705); and as to whether measures governing Iicensing and certifica-
tion of nationals providing "covered services" relate "principally to compe-
tence or the ability to provide such covered services" (Article 1403); or
whether standards-related measures or procedures for product approval create
"unnecessary obstacles to trade between the territories of the Parties"
(Article 603).

In addition, the Agreement incorporates Article XX of the G.A.T.T.
relating to the application of import and export control measures for public
policy reasons {Article 1201); excludes from its coverage trade in logs,
unprocessed fish on the Canadian east coast and beer and malt sales and
distribution {Article 1204); incorporates the Article VIII G.A.T.T. exemption
concerning national security, as well as small business set-asides, in the
area of government procurement (Article 1308 and Annex 13.04.3); and maintains
the restrictions employed by Ontario, British Columbia and Quebec for wine
distribution. Of course, the issue that remains unresolved is to what extent
the Agreement will be incorporated into state and provincial legislation in
those areas which fall within their respective jurisdictions.

Furthermore, while the Agreement provides mechanisms for the resolution
of disputes pertaining to the Agreement, these mechanisms do not necessarily
operate to the exclusion of similar provisions contained in the G.A.T.T. This
may give rise to confusion as to which forum should be selected by a party in
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which to resolve a dispute or launch a complaint affecting not only the United
States of America or Canada, but a third country ocutside the parameters of the
Agreement, At a minimum, these newly created mechanisms relating to the
resolution of disputes superimpose another layer of administrative bureaucracy
in this area, and hence, may bring with them consequential delays. Indeed,
with respect to countervailing and anti-dumping duties, the domestic laws of
each party remain valid. It is only after recourse through domestic legisla-
tion has been fully exhausted; that is, upon the conclusion of a "final
determination”, that either party may submit such "final determination" to a
binational panel constituted under the Agreement for review purposes
(Article 1904).

The Canada-U.S. Free Trade Agreement seems to represent a comprehensive
agreement for the enhancement of trade between Canada and the United States of
America, and if implemented by the parties, may reduce the frictions which
have been occurring between these parties in trade matters. MNevertheless, the
United States of America is not Canada's only trading partner. It is possibie
that this Agreement may prejudice the trading interests of these other
partners by increasing non-tariff barriers vis-d-vis their commerce with
Canada and the United States of America.444 Indeed, the presence of free
trade areas and customs unions, although sanctioned by the G.A.T.T., may, if
extensively implemented, create a new form of impediment to international
trade. International trade may develop into a form of contest between indus-
trialized trading blocks, each block attempting to protect its area against
the commerce of other blocks to the detriment of non-aligned countries,
especially, those countries considered to be developing countries. As we have
seen, international trade crosses national frontiers. Developing countries
also require access to export markets in order to generate growth and reduce
their debt burden, and without foreign exchange, it is difficult for develo-
ping countries to purchase goods and services from developed countries.
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The G.A.T.T. was designed to eliminate the resolution of international
trade problems by means of bilateral solutions. The G.A.T.T., in fact,
evolved due to the inability of contracting parties o extricate themselves
from trade difficulties at the bilateral level.

Given the premise that contracting parties must, in view of the preva-
lence of non-tariff barriers in the international arena, develop a new export
strategy on the multilateral plane, the question that arises is whether this
strategy can be accomplished through a re-vitalized G.A.T.T.

The eighth round of multilateral negotiations under the auspices of the
G.A.T.T. are currently underway. During these negotiations Canada has indi-
cated that it desires that the G.A.T.T. system be strengthened through its
transformation from an administrative type institution tu one that is more
policy oriented. Canada has also stated that it would like the G.A.T.T. to
provide new rules and market access for agricultural trade; to improve access-
ibility for all types of goods, including natural resource-based products and
high technology products; to incorporate measure relating to trade in services

and investment; and to integrate developing countries further into the
445
G.A.T.T. system.

Due to the dichotomy of opinions in such areas as agriculture, textiles,
tropical products and services, for instance, the Contracting Parties appeared
to find it difficult to obtain common ground as to which matters should be
included on the agenda of the eighth round of multilateral negotiations. This
was illustrated during the discussions of the Contracting Parties held in
Uruguay, in September, 1986, for the launching of these negotiations.446 It
is not surprising that there would be disagreements between developed and
developing countries over the inclusion of services on the negotiating agenda.
On the one hand, developed countries would like services such as banking,
telecommunications and insurance to be governed by the international rules of

the G.A.T.T. as these services play an important role in their economies. On



- 130 -

the other hand, developing countries have claimed that the areas that devel-
oped countries desire to liberalize do not reflect the interests of developing
countries and will not provide them with an export advantage.

Indeed, the decisions reached by the Contracting Parties in January, 1987
concerning the implementation of negotiating structures and plans for the
Uruguay Round are conservative in nature and call for the carrying out of
- additional studies and for the collection of more comprehensive data in such

. . . 44
controversial areas as services and textiles. 7

Contracting Parties appear
to be hesitant to commence a re-evaluation of the G.A.T.T. from an inter-
national perspective; concern is still focussed on regional or national
interests. This Round, however, is involved in considering both tariff and

non-tariff barriers to international commerce.

We have seen that changes in the world trading environment have tended to
create an interdependent international trading system which is manipulated by
governments for the purposes of encouraging the sale of their products on
world markets. It is submitted that, due to these changes and to the struc-
tural defects within the framework of the G.A.T.T. system, which defects have
become more prominent in times of economic recession, only a complete
revamping of the G.A.T.T.'s organization would justify continuing its use as
the main mechanism for promoting the free flow of goods and services on a
global basis.

Therefore, it is expedient that Contracting Parties must create a new
international mechanism for international trading concerns which would
acknowledge that "“managed" trade has superseded the nineteenth century concept
of a "liberalized" trading environment where comparative advantage was the
sought after goal; that industrialized nations may not hold the monopoly of
economic power; and that economic policies even when directed to securing
domestic industries will have a direct or indjrect impact on the international
trading environment as a whole. 1In short, a new international export strategy
must be developed based on the above realities which will be promoted through
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an organization that is more closely attuned to the prevailing trade restric-
tion practices used by all contracting parties as a matter of course. Canada

cannot afford to develop its trade strategies in isolation from this inter-
national environment.

CONCLUSION

Non-tariff barriers, it is proposed , have not only had a direct impact
on international commerce in general and on the import and export trade of
Canada in particular, but have eviscerated the G.A.T.T. to such a degree that
it is no longer an effective mechanism through which to promote a more open
international trading environment. Indeed, the above examination of the
G.A.T.T. and the rise of non-tariff barriers has demonstrated the need to
recognize that the concerns of the international trading scene have changed
since the 1940's. This has brought about a requirement to structure an

international mechanism which is better able to take these changes into
account.

In any discussion of the G.A.T.T. it must be remembered that it was
designed as an interim measure until the coming into force of a new Inter-
national Trade Organization, which Organization was envisioned by the World
Trade Conference in 1948. At this period, the international trading environ-
ment was characterized by a homogeneous nature with economic power being held
by a handful of western industrialized nations. Developing nations did not
have much influence in the international trading arena, governmental inter-
vention of the private export sector was minimal, and multinational enter-
prises had not achieved significant prominence in international commerce. The
primary concern of developed nations was to reduce the impact of tariffs on
the liberalization of trade. Furthermore, the world was entering into a
period of economic prosperity.
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This being the case, the G.A.T.T. was directed towards promoting the
non-discrimination of dinternational trade, the prohibition of quantitative
restrictions, except for customs duties, and the reduction of tariffs. The
cornerstone of the G.A.T.T. was the principle of most-favoured-nation.
Although derogations from dits principles were to be tolerated, such
derogations were intended to be implemented only in emergency situations and
on a temporary basis to permit a nation's economy to adapt to a more liberal
trading environment. Unfortunately, as the Havana Charter, the instrument
which was to bring the International Trade Organization into operation, was
never ratified, the G.A.T.T. was forced to become the main tool to promote the
interests of nations in international commerce, a role for which it was not
designed. The weaknesses of the G.A.T.T. therefore, were exacerbated with the
reorientation of the world economy.

Confronted with high unemployment, inflation, balance-of-payment diffi-
cuities and a general economic malaise, contracting parties sought a means to
extricate themselves from their economic difficulties without obviously
avoiding their obligations under the G.A.T.T. The method selected by con-
tracting parties was the introduction of non-tariff barriers which have been
defined as any type of restrictions other than duties which affect the free
flow of commodities. As we have seen, non-tariff barriers include quanti-
tative vrestrictions, subsidies, technical restrictions and concessional
financing; all barriers unrelated to tariffs. To complicate matters, the
G.A.T.T. became the main instrument through which to justify the imposition of
non-tariff barriers. Ironically, the safeguard and emergency provisions of
the G.A.T.T. were themselves translated into a type of non-tariff barrier due
to the lack of precise criteria as to when such provisions could be applied.
In addition, the principles of the G.A.T.T. could be circumvented as a result
of a structural flaw: the principles of the G.A.T.T..on]y apply to the extent
they are not in conflict with the internal rules of the original Contracting
Parties as of 1947, or for other Contracting Parties, as to the date to which
they became signatories to the G.A.T.T. Hence, the framework of the G.A.T.T.
itself permitted extensive leeway within which contracting parties could
Justify their use of non-tariff barriers.
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By the time of the Tokyo Round negotiations of the G.A.T.T. in 1979, it
was fair to state that contracting parties were beginning to recognize that
non-tariff barriers represented formidable impediments to the free flow of
goods and services in international commerce. It is also true to say that
contracting parties developed certain agreements by which some control could
be exerted over the imposition of non-tariff barriers. However, the 1979
Agreements, as they became known, did not achieve much success in reducing the
use of non-tariff barriers by contracting parties especially as these agree-
ments only applied to those contracting parties which were signatories to each
agreement. Indeed, the inability of the G.A.T.T. to contain non-tariff
barriers is further demonstrated by the renewal of the Multifibre Arrangement
in 1986, the continued use of other VER agreements, and the extensive appli-
cation of safeguard and emergency measures to protect domestic industries.
The G.A.T.T. has become a mechanism by which contracting parties can criticize
the application of non-tariff barriers by importing nations while at the same
time Jjustifying the impiementation of its own non-tariff barriers in order to
orotect domestic industries from unfair competition. As we have seen, Canada
has not been remiss in imposing trade restrictions especially with respect to
textiles and agrictultural products. Thus, the G.A.T.T. in a role not envi-
sioned by its founders in 1947, is now the primary instrument through which to
legitimize the use of non-tariff barriers in establishing economic policy.

A key factor, it is submitted, which has led to the breakdown of the
G.A.T.T. as an effective instrument with which to combat non-tariff barriers
is the reorientation of the premise upon which an international trading
structure is to be based. Currently nations will not hesitate to intervene in
the market place when economic circumstances so dictate. The emphasis has
switched from one of international trade being determined by free market force
and the specialization of nations in those products to which it has a compara-
tive advantage, to that of "managed" trade. Governments now dictate the
direction of economic forces as each government desires to obtain the largest
share of the international market for its export goods while protecting its
domestic industries. Hence the tenets of free trade upon which the G.A.T.T.
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is based have been undermined. The attainment of an international market
system structured on the free flow of goods is more of an illusion than
reality. Unfortunately, the G.A.T.T. maintains the status quo.

The international trading environment, in addition, has undergone other
changes since the introduction of the G.A.T.T. Contracting parties have begun
to realize that economic policies and programs, although primarily directed to
a2 nation's domestic concerns, have a tendency to severely affect the economies
of other nations. The integration of the world economy in the last ten years
has meant that economic problems faced by developing nations are translated
into dinternational economic problems. Developed countries also feel
threatened by the rise of developing nations in Asia, for example, as economic
powers in their own right which cannot be easily ignored.

In conclusion, the increasing complexity and integration of the inter-
national marketing system in the last two decades has shown that the pursuance
of 'free trade' as the premise upon which to found a new international trading
system is not a viable concept. The prevailing theory is that of 'managed
trade' within which non-tariff barriers have become important implements for
the development of a nation's economy. Thus, the G.A.T.T., based on the
ideals of free trading environment and comparative advantage, has become
outdated and, therefore, unable to prevent the dominance of non-tariff bar-
riers which exist apart from the G.A.T.T.

A new international trading mechanism, with international governmental
powers, iust be designed to reflect the reorientation of the international
trading system and to promote dialogue amongst nations. However, along with
the establishment of this new mechanism, nations should recognize the import-
ance of developing an export and import legal strategy which would reduce the
use of quantitative restrictions such as subsidies; encourage domestic indus-
tries to become more competitive; increase the role of the private sector in
the promotion of exports; and lessen the need for the private sector to obtain
concessional financing, in order to minimize the chances of breaching the
unfair competition legislation of other nations.
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What is essential is for nations to recognize the threat of non-tariff
barriers to the well-being of the world economic structure and to take steps
from a global, as opposed to a national, outlook. An organization must evolve
on the international scene which would have the capacity to bind a nation's
domestic policies in the arena of dinternational trade. This organization
would become the "governmental" structure responsible for establishing and
ruling on international trade policies. Contracting Parties must be willing
to accept the operation of an international "governmental" organization within
their Jjurisdiction, which organization would have the power to alter a Con-
tracting Party's international trade policy and influence domestic policies in
this context. In this regard, the G.A.T.T. could serve as a puint of depar-
ture upon which both developed and developing nations can mcet to discuss the
establishment of the new jnternational trading structure which gues beyond the
G.A.T.T. in emphasis and recognition capabilities.

The current international trading problems cannot be resolved on the
basis of piecemeal negotiations; the entire structure must be revamped. The
proposed Canada-U.S. Free Trade Agreement is but one of the first indicators,
albeit on a bilateral basis, of the desire of Contracting Parties to take
innovative and comprehensive steps to formulate new trading rules in order to
promote the enhancement of the flow of both goods and services internation-

ally. New trading rules must now be introduced internationally amongst
Contracting Parties.

The G.A.T.T., in 1987, just celebrated its fortieth anniversary as an
international trade institution. It is time for this institution to become
more than just an organization of "provisional application." Outmoded rules
must be updated and basic principles reinforced to include current inter-
national trading developments. Keeping in mind the requirement of a multi-
lateral system, a "G.A.T.T. II", with international government powers and the
capacity to influence a Contracting Party's domestic policy in trade, must
emerge upon the international scene in order to prevent further erosion to a
“1iberalized" or “enhanced" international trading system.
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Qualified export assets consist of export property, stocks or securities
issued by foreign export corporations. Id.

Colin Muva, "Note: D.I.S.C.'s - Toward More Effective Export Incentives
in the 1980's", (1980-81) 34 Tax Law 197, at pp. 199-200.

Report of the G.A.T.T. Panel, United States Tax Legislation (D.I.S.C.),
G.A.T.T. Doc. L/4422 (2 Nov. 1976) reprinted in BISD, 23rd Supp./98
(1975-76)}. For an interesting discussion of the D.I.S.C. controversy,
see: David James Cichanowicz, "Notes - Foreign Sales Corporations: A
Viable Solution to the D.I.S.C. Controversy?", (1984) 11 Syracuse Jrl.
Internat'l L. & Com. 47, at p. 58.
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December 1981 Statement of Understanding, Report Accompanying adoption

of the G.A.T.T. panel reports, reprinted in 16 Tax Notes (CCH) No. 3, at
269 (July 19, 1982).

The issue of tax export aids was also examined by three other G.A.T.T.
panels commissioned in 1973 as follows (final reports): Income Tax
Practices Maintained by France, Report of the Panel, G.A.T.T. Doc.
L/4423 (12 November 1976}; Income Tax Practices Maintained by Belgium,
Report of the Panel, G.A.T.T. Doc. L/4424 (12 November 1976); and Income
vax Practices Maintained by the Netherlands, Report of the Panel,
G.A.T.T. Doc. L/4425 {12 November 1976). In these cases, the G.A.T.T.
panel indicated that the defects in the territorial tax systems did not
render them in breach of the G.A.T.T. (Id.).

Foreign Sales Corporation Act of 1983, 130 CONG. REC. D902, D905 (daily
ed. June 27, 1984); 20 WEEKLY COMP. PRES. DOC. 1037 (July 23, 1984).

See: H.W. de Jong, "What Role for Worid Trade", 3 Economic Impact 6
cited in Sabourin-Hébert, supra note 3, at p. 389, and Graham, supra
note 14, at p. 19.

John J. Barcelo, “Subsidies and Countervailing Duties and a Proposal”,
(1977) 9 Law and Policy in Internat'l Bus. 779, at p. 784.

Annex I, Ad. Art. XVI: B(2), General Agreement on Tariffs and Trade,
BISD, Vol. III/71 (1958) confirmed by Panel Report adopted 19 November
1960, BISD, Sth Supp./197 (1961).

Graham, supra note 14, at p. 34.

French Assistance to Exports of Wheat and Wheat Flour, supra note 40.

1d.

United States Subsidy on Unmanufactured Tobacco, Report of the Working
?artys General Agreement on Tariffs and Trade, BISD, 15th Supp./116
1967).

European Communities - Refunds on Exports of Sugar - Complaint by
Australia, supra note 40; European Communities - Refunds on Exports of
Sugar - Complaint by Brazil, supra note 40. For an interesting discus-
sion of the Panel Report, see: Phegan, supra note 43, at pp. 258-60.

G.A.T.T., Trends in International Trade: Report by a Panel of Experts
(The Haberler Report), G.A.T.T./1958-3 (October 1958).

Report Adopted 21 November 1961 Concerning Operation of Provisions of
Article XVI, General Agreement on Tariffs an Trade, BISD, 10th
Supp./201-10 (1962).
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G. Blau & D. Music, Agricultural Commodity Trade and Development:
Prospects, Problems and Policies (FAO Commodity Policy Study No. 17,
1964}, at pp. 40-46, 107-10.

General Agreement on Tariffs and Trade, BISD, 3rd Supp./32 (1955).

Treaty of Rome (opened for signature March 25, 1957), 298 U.N.T.S. 3,53,
1 CCH Com. Market Rep. para. 3011.

Report of the Sub-Committee C, adopted 29 November 1957, General Agree-
ment on Tariffs and Trade, BISD, 6th Supp./92 (1957).

Regulation 25, EEC Council, January 14, 1962, 5 EEC J.0. 991 (1962), 1
CCH Com. Market Rep. para. 901 B as amended. See also: Stone, supra
note 8, at pp. 159-160.

sSupra, note 40.

Panel Report on EEC - Measure on Animal Feed Proteins, adopted on 14
March 1978, General Agreement on Tariffs and Trade, BISD, 25th
Supp./49-68 (1978).

See, for example: 1971 International Wheat Agreement (extended to June
30, 1979) (U.N. Doc. TD/Wheat 5/7, Annex A; U.N. Doc. TD/Wheat 6/5);
International Coffee Agreement {B.7.S, 1978/i2; U.S., T.I.A.S. 8638);
International Sugar Agreement, 1977 (49 Canada Treaty Series, 1980);
International Tin Agreement, 1981 (UNCTAD Doc. TD/TIN 6/14). For an
interesting discussion in this area, see: Stone, supra note 8, at

pp. 144-152.

G. Blair, International Commodity Arrangements and Policies {FAQ Commo-
dity Policy Study, No. 16, 1964], at pp. 5-6.

Integrated Programme for Commodities (Resolution 93(iv)), Proceedings of
the United Nations Conference on Trade and Development, Fourth Session,
Nairobi, Vol. I, Report and Annexes, 10/218, 1977); Agreement Establish-
ing the Common Fund for Commodities, (1980) 19 I.L.M. 896-937.

In Canada, producers of dairy products and wheat, for instance, are
guaranteed a certain return on their labour through the payment of
subsidies by the Agricultural Stabilization Board. Furthermore,
Canadian legislation regulating the quality of the product permitted to
be imported as well as labelling requirements is found in the Agricul-
tural Products Standards Act, R.S.C. 1970, c. A-7.

Butler, supra note 50, at p. 83.
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In the United States of America, prior to the enactment of the Trade Act
of 1974, Pub. L. No. 93-618, 88 Stat. 1978 (1974), there was no injury
determination in any countervailing duty investigation under section 303
of the Act. See: Judith Hippler Bello and Alan F. Holmer, "U.S. Trade
Law and Policy Series #8: Recent Developments Regarding Antidumping and
Countervailing Duty Injury Determinations®, (1986) 20 The International
Lawyer 689, at pp. 691-93.

For a discussion of a lack of definition of what constitutes injury,

see: Sabourin-Hébert, supra note 2, at p. 351 and Golt, supra note 47,
at p. 23.

Subsidies Agreement, supra note 18. A1l further references to articles
and sections in this Agreement are set out in Appendix 3 of this paper.

An example where the question of both a subsidy and the injury caused
thereby were considered simultaneously is found in Final Affirmative
Countervailing Duty Determination, Railcars from Canada, International
Trade Administration, U.S. Department of Commerce, 48 Fed. Reg. 6569 .
(1983). In this case, the U.S. Department of Commerce determined that
export credits provided to Bombardier Inc. of Montreal by the Export
Development Corporation of the Government of Canada constituted a
subsidy under Title VII of the Tariff Act of 1930, as amended by 19
U.S.C. ss. 1671-1677g (1982) and that the imports of railcars by
Bombardier Inc. of Montreal materially injured the U.S.A. industry in
this area (Budd Company). For a further discussion of this case, see:
infra, text, at p. 108.

For a criticism of the retention of the concept of the term "equitable"
and proving any increase in share of world trade is the result of
subsidization, see: Phegan, supra note 43, at p. 262.

For an interesting discussion in this area, see: Rivers and Greenwald,
supra note 52, at p. 1488.

In contrast, see: the case of Certain Softwood Lumber Products From
Canada, supra note 4, and the resulting Canadian legislation, the
Softwood Lumber Products Export Charge Act, S.C. 1987, c.15, imposing an
export tax on softwood lumber to counteract alleged low provincial and
federal stumpage fees on this product. This legislation was enacted by
the Federal Government to avoid the imposition by the United States of
America of a countervailing duty on softwood lumber imported to the
United States of America, which product was deemed to have received a
subsidy as a result of low stumpage fees.

General Agreement on Tariffs and Trade, G.A.T.T. Doc. L/5808/Add. 12 (20
November 1986) - Status of Acceptances of Protocols, Agreements and
Arrangements. For a discussion of the Subsidies Agreement from the
point of view of a developing country, see: Kelkar, supra note 51, at
pp. 371-73.
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Part 1V of the G.A.T.T., (General Agreement on Tariffs and Trade, Final
Act, 2nd Sp. Sess. 25) was added to take into account the concerns of
developing countries that their interests were being ignored by devel-
oped countries. The addition of Part IV followed on the findings of the
HaberTer Report (supra note 79) which held developed countries in a
large measure responsible for some of the export difficulties of devel-
oping countries; the lack of success of the G.A.T.T. Action Programme
BISD, 12th Supp./(1960) which was not supported by developed countries;
and the launching of the United Nations Conference on Trade and
Developwent in 1964, designed to focus on the interests of developing
countries. See: Stone, supra note 8, at pp. 117-123.

Arrangement Concerning Bovine Meat, General Agreement on Tariff and
Trade Doc. MTN/ME/8 (1979).

International Dairy Arrangement, General Agreementjgh Tariffs and Trade
Doc. MTIN/DP/8 (1979). Further references to the Articles in this
Arrangement are set out in Appendix 9 to this paper.

The original signatories to this Arrangement were Argentina, Australia,
Austria, Bulgaria, Canada, EEC, Finland, Hungary, Japan, New Zealand,
Norway, South Africa, Spain, Sweden, Switzerland, Uruguay and the U.S.A.

See: Report of Working Group, adopted May 13, 1959, The General Agree-
ment on Tariffs and Trade, BISD, 8th Supp./156-~164 (1959) and
Antidumping Duties and Countervailing Duties, G.A.T.T. {Geneva, March
1961) at pp. 7 et seq.

Anti-dumping Code, supra note 19. This Code entered into force on July
1, 1968 for the signatories as of thal date. This Code was adopted by
Canada in 19 Canada Treaty Series (1968) and was in legislation as:
Anti-Dumpi?g Act, R.S5.C. 1970, c. A-15 (since repealed by S.C. 1984, c.
25, s. 110}.

Anti-dumping Code, supra note 19, at Articles 3 and 4.
See: Flory, supra note 7, at pp. 38-40.

Anti-dumping Act, 1921, 19 U.S.C., ss. 160 - 171 (1976) (since repealed
?y s.)%os(a) of the Trade Agreements Act of 1979, 93 Stat. 144, 193
1979) ).

Anti-dumping Act, 1921, 19 U.S.C., s. 160 (c) (2).

Agreement on Implementation of Article VI of the General Agreement on
Tariffs and Trade, G.A.T.T. Doc. MTN/NTM/W/232 Corr. 1, Add. 1/Rev. 1:
Add. 2 (1979) (hereinafter referred to as "Anti-dumping Agreement").
A11 further references to articles and sections of the Anti-dumping
Agreement are set out in Appendix 4 of this paper.
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In Canada, the legislation is contained in the Special Import Measures
Act, 5.C. 1984, c. 25 (in force 1st December 1984). In the United
States of America, the applicable legislation is the Trade Agreements
Act of 1879, Pub. L. No. 96-39, 93 Stat. 144 (1979). The European
Economic Communities' Tegislation is found in Council Regulation No.
2176/84, 27 0. J. EUR. COMM. {No. L. 201) 1 (1984).

See: Barcelo, supra note 38, at p. 286; Robert K. Paterson, Canadian
Regulation of International Trade and Investment (Carswell, 138%), at
pp. 106-107; and J.-G. Castel, A.L.C. de Mestral and W.C. Graham, Inter-
national Business Transactions and Economic Relations (Edmont Montgomery
Publications Limited, 1986}, at pp. 271-272.

See: Barium Chioride from the People's Republic of China, USITC Pub,
No. 1584 (1984) and Chloropicrin from the People's Republic of China,
USITC Pub. No. 1505 (1983). See also: William D. DeGrandis, "Proving
Causation in Antidumping Cases™, (1986) 20 The International Lawyer 563,
at pp. 572-575.

These concerns were raised with respect to the provisions on under-
takings, the lack of reasons where an investigation is terminated on
grounds of no apparent injury, the inadequacy of preliminary determi-
nation notices and the lack of requirement for the Canadian Import
Tribunal to hold public meetings or take evidence when it reviews its
own orders, see: Paterson, supra note 112, at pp. 136-138.

See, for example, Agricultural Products Board Act, R.S.C. 1970, c. A-5;
Livestock and Livestock Products Act, R.S.C. 1970, c. L-8; Food and
Drugs Act, R.S.C. 1970, c. F-27 (am. 1976-77, c. 28); Explosives Act,
R.S.C. 1970, c. E-15 (am. 1974-75-76, c. 60); Inland Water Freight Rates
Act, R.S.C. 1970, c. 26 (1st Supp.); Textile Labelling Act, R.S.C. 1970,
c. 46 (1st Supp.); and Meat and Canned Foods Act, R.S.C. 1970, c. M-6.

Export and Import Permits Act, R.S.C. 1970, c. E-17, as amended.

Export Administration Act of 1979, Pub. L. 96-72, 93 Stat. 503, 50
U.5.C. App., ss. 2401 et seq. (1982). See also: Trade Expansion Act,
19 U.5.C., 3. 1862 (1982) and the Trading with the Enemy Act, 40 Stat.
411, 50 U.S.C. App., ss. 1 et seq. (1982?.

Foreign Exchange and Foreign Trade Control Law, Law No. 288, 1949, 5
EHS, at AAl.

The procedures to be followed are set out in the Export Trade Control
Regulation, lst December 1959, 5 EHS, at ALl, with the conditions of
approval set out in the Export Trade Control Ordinance, lst December
1949, 5 EHS, at AJl. The Import Control Order, Cabinet Ordinance
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No. 414, 1949, 5 EHS, at AQ and the Import Control Regulation, MITI Reg.
No. 27, 1949, EHS, at AO regulate imports into Japan. See also,
Paterson, supra note 112, at pp. 266 et seq.

Treaty of Rome, supra note 83.

Council Regulation 288/82, 23 0.J. EUR. COMM. (No. L. 35/1) (1982) as
am, by 26 0.J. Eur. Comm. (No. €38/1)(1985). This requlation also
1ists, in Annex 1, those imports which are subject to both national and
European Economic Community restrictions.

Anita Blair, "Prospects for Implementation of the G.A.T.T. Standards
Agreement in the United States", (1979) 20 Virginia Jrl. of Internat'l
L. 699, at p. 701.

I. Bernier, "Product Standards and Non-Tariff Obstacles: The G.A.T.T.
Code on Barriers to Trade", J. Quinn & P. Slayton (eds.) Non-Tariff
Barriers after the Tokyo Round 195 (1982), at p. 196.

A 1976 complaint by the United States of America that Suropean Economic
Community Regulation No. 1927/75, as well as certain implerienting
regulations, was upheld by the G.A.T.T. in that minimum import prices,
licences and surety deposits for tomato concentrates were inconsistent
with Articles XI and II of the G.A.T.T. {Panel Report, "EEC-Pirogramme of
Minimum Import Prices, Licences and Surety Deposits for Certain
Processed Fruits and Vegetables" (adopted on 18 October 1978), General
Agreement on Tariffs and Trade, BISD, 25th Supp./68-107). See also:
Bernier, supra note 123 for a further discussion in this area; and Panel
Report, "EEC - Quantitative Restrictions Against Imports of Certain
Products from Hong Kong" (adopted 12th July 1983), General Agreement on
Tariffs and Trade, BISD, 30th Supp./129-40 (complaint by U.K. on behalf
of Hong Kong against restrictions imposed by France on various imports
from Hong Kong; restrictions held to contravene Article XI).

Graham, supra note 14, at pp. 13-14. In the United States of America,
the American Home Assurance Company complained that Korea discriminated
against their company by, among others, failing to allow its company to
be Ticenced to issue marine insurance policies or to participate on
Joint ventures on fire insurance; see: American Home Assurance Company,
44 Fed. Reg. 75,246 (1979) (initiation)}. (As a result of consultations
with the Korean Government, the investigation was terminated; see:
Amerggan Home Assurance Company, 45 Fed. Reg. 85,539 (1980) (termina-
tion)).

Agreement on Import Licensing Procedures, G.A.T.T. Doc MTN/NTM/W/231/Rev.
2 (hereinafter referred to as “Licensing Agreement"). A1l further
references to articles and sections in this Agreement are set out in
Appendix & to this paper.
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Agreement on Technical Barriers to Trade, G.A.T.T. Doc. MTN/W/192/Rev. 5
(hereinafter referred to as "Technical Agreement"}. A1l further refer-

ences to articles and sections in this Agreement are set out ir Appendix
7 to this paper.

See: Bernier, supra note 123, at p. 214.

See also, Blair, supra note 122, at p. 706.

Butler, supra note 50, at p. 106.

This has been a criticism often directed at the Common Agricultural
Policy operated by the European Common Market. For an interesting
discussion of the Common Agricultural Policy and proposed reforms
thereto, see: Graham Avery, "The Common Agricultural Policy: A Turning
Point", {1984) 21 Common Market L. Rev. 481,

See: Emond M, Ianni, "The International Treatment of State Trading",
{1982) 16 Journal of World Trade L. 480, at pp. 481-482.

Ianni states that at least three types of state trading may be described:
(a) where the State owns the trading enterprise;

(b) where the State directly controls but does not own a private
enterprise to the extent that its trading operations and/or manage-
ment is predominantly controlled by the State; and

(c) where trading enterprises are granted exclusive or special privi-
leges by the State. .

For example, Canada has the following marketing boards: the Canadian

Dairy Commission, the Canadian Wheat Board and the Eqg Marketing Board.

Othar Enterprises exist in other countries such as: Compafiija Nacional

de Subsistencias Populares (Mexico); Empresa Nacional de Commercialisa-

Fian d? Insumos (Peru}; and The General Company for Dairies and Products
Libya).

With respect to promoting the sale of Canadian products, the Federal
Government has enacted the Canadian Commercial Corporation Act, R.S.C.
1970, c¢. C-6. Loans, insurance and tax incentives are dealt with, for
example, by the Export Development Act, R.S.C. 1970, c. E-17, Agricul-
tural and Rural Development Act, R.S.C. 1970, c. A-4, the Farm Credit
Corporation Act, R.S.C. 1970, c. F-2, and the Agricultural Stabilization
Act, R.S.C. 1970, c. A-9. Most Canadian provinces also have development
corporations; for example, Small Business Development Corporation Act,
R.S.0. 1980, c. 475 (Ontario) and Act respecting the Société de déve-
Toppement industriel du Québec, R.S.Q. 1977, c. S-11.01 (Québec).
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For a recent discussion of the services issue in the G.A.T.T., see:
6.A.T.T. Ministerial Session - background Notes, supra note 29, at
pp. 22-24.

(1985) 18 Bulletin of the Furopean Communities (no. 4), at pp. 45-46;
(1985) 18 Bulletin of the European Communities {no. 11), at pp. 85-86.

(1985) 18 Bulletin of the European Communities (no. 7/8), at pp. 83-84
and (1985) 18 Bullietin of the European Communities {no. 12), at pp. 91-92.

41 Fed. Reg. 52,567 (1976) (initiation); 50 Fed. Reg. 15,266 (1985)
(recommendations); 50 Fed. Reg. 25,685 (1985) (determination of discri-
mination).

Proclamation No. 5354, 50 Fed. Reg. 26,143 (1985) (imposition of duties
on EEC pasta products).

The European Economic Community agreed te lower tariffs on various
citrus products and nuts and the United States of America agreed to
lower tariffs on anchovies, olives, olive o0il, paprika, capers and
fermented cider. See: "Withdrawal of Increased Rates of Duty on
Certain Pasta Articles from the European Economic Community", 51 Fed.
Reg. 30,146 (1986) and (1985) 18 Bulletin of the European Communities
no. 7/8), at pp. 85-86.

Meier, supra note 1, at p. 494,

See: J, Jackson, World Trade and the Law of G.A.T.T., c. 23 (1969), at
P. 151 and Meier, supra note 1, at p. 495. "Hatter's Fur Case"

- Contracting Parties to the G.A.T.T., Report on the Withdrawal by - the
U.S. of a Tariff Concession Under Article XIX of the G.A.T.T.; G.A.T.T./
1951-3/1951, G.A.T.T./CP/106.

Sauermilch, supra note 35, at p. 113. Government to government agree-
ments are also referred to as orderly marketing arrangements. For the
purpose of this paper, all agreements will be identified as VER agree-
ments,

I. Bernier, "Les ententes de restriction volontaire & 1'exportation en
droit international &conomique", (1973) 11 Canada Yearbook of Internat’'l
L. 48, at p. 49,

Castel, supra note 112, at p. 142.

See: Kyoda News Agency, 7th May 1981, cited in Paterson, supra note 112,
at p. 79, note 14 as well as Paterson, supra note 112, at p. 79.

For a discussion on the Canada-Japanese VER agreement for automobiles,
see: (astel, supra note 112, at pp. 142-143 and Paterson, supra
note 112, at pp. 79-80.
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Certain Softwood Lumber Products From Canada, supra note 4.

Section 1, Memorandum of Understanding, Note, Embassy of Canada,
December 30, 1986. See also: Minister for International Trade,
Statement, 86/80, dated December 31, 1986.

Id.
Softwood Lumber Export Charge Act, supra note 99.

Statement by the Honourable Pat Carney, Minister for International
Trade, to the Legislative Committee on Bill C-37 (Softwood Lumber
Products Export Charge Act), Appendix C-37/1, Hansard, Issue no. 1
(Thursday, February 10, 1987) 40.

See: Statement in the House of Commons by the Honourable Pat Carney,
Minister for International Trade, on Canadian Steel Policy, Hansard,
Issue no. 103 (Wednesday, April 8, 1987) 4980-4981 and An Act to Amend
the E;port and Import Permits Act, S.C. 1987, c. 16 (monitoring of
steel).

Petersmann, supra note 22, at p. 443, note 5.

Arrangement on the Restriction of exports of Certain Steel Products to
the U.S.A., Official Journal Legislation 307, 1.11.1982 as_am. by

0.J. EUR, COMM. - Legislation 355, 31.12.1985; and arrangement on the
Restriction of Exports of Steel Pipes and Tubes to the USA, 0.J. EUR.
COMM. - Legislation 9, 10.1.1985, as am.by 0.J. EUR. COMM. - Legislation
355, 31.12.1985.,

See, for example: Semi-Conductor Industry Association, 50 Fed. Reg.
28,866 {U.S.T.R. 1985) (initiation), 51 Fed. Reg. 27,811 {U.S.T.R. 1986)
(agreement); Imports of Stainless Steel or Alloy Tool Steel, 41 Fed.
Reg. 11,269 (18 March 1986}, White House Press Release (11 June 1976)
(text of VER agreements). Sce, generally, Paterson, supra note 112, at
pp. 282-284.

See: John H. Jackson et al, “Implementing The Tokyc Round: Legal
Aspects of Changing International Economic Rules", (1982-83) 81 Michigan
L. Rev, 267, at pp. 302-303; Patrick Orr, "International and Canadian
Quantitative Restrictions on World Textile Trade", (1980) 38 U. of
Toronto Faculty of L. Rev. 52, at p. 78; and Bernier, supra note 144, at
p. 48.

See: Annex to 1984 Report on 'Safeguards', by the Chairman of the
G.A.T.T. Council, General Agreement on Tariffs and Trade, BISD, 31st
Supp./1985-2,

Sauermilch, supra note 143, at p. 115.
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160. Decision by the Contracting Parties With Respect to Market Disruption,

161.

162.

163.

164.

165.
166.
167.
168.
169.
170.

171.

172.

173.

174.

General Agreement on Tariffs and Trade, BISD, Sth Supp./26-28
(19 November 1960).

The Short Term Arrangement Regarding International Trade in Cotton
Products, General Agreement on Tariffs and Tirade, BISD, 10th Supp./18-22
(21 July 1961).

The Long Term Arrangement Regarding Trade in Cotton Textiles, General
Agreement on Tariffs and Trade, BISD, 11th Supp./25-41 (9 February 1962).

The Arrangement Regarding International Trade in Textiles, General
Agreement on Tariffs and Trade, BISD, 21st Supp./3-18 (20 December
1973), extended by protocol in 1977 (G.A.T.T., BISD, 24th Supp./5-8

(1 January 1978}) and in 1978 (G.A.T.T., BISD, 28th Supp. (1 January
1982)) and recently, in 1986 (G.A.T.T./COMM. TEX/W/183 (31 July 1986)}).
In this paper, this arrangement will be identified as the "Multifibre
Arrangement".

Multifibre Arrangement, General Agreement on Tariffs and Trade, BISD,
21st Supp./(1973), at Article 1(1).

Id., at Article 2.
Id., at Annex B.

Id., at Annex A.
Id.

.

Id., at Articles 5, 6, 10, 11, and 12, respectively.

, at Article 4(3).

Protocol of Extension of 1986, General Agreement on Tariffs and Trade,
COMM. TEX/W/183 (31 July 1986).

The 1977 Protocol (G.A.T.T., BISD, 24th Supp./5-8 (1 January 1978))
permitted "jointly agreed departures from the rules established for
base-year quota levels, annual growth of quotas, and the administration
of such quotas". See: Stone, supra note 8, at p. 106.

See: 1982 Protocol (G.A.T.T., BISD, 28th Supp. (2 January 1982), at
s. 4 and 1986 Protocol, supra note 170, at s. 5.

For a list of signatories to the Multifibre Arrangement, see: Castel,
supra note 112, at p. 115,

Leonard E. Santos, "The National Security Exception to Free Trade®,
(1983) 30 Federal B. News and Jrl. 293, at p. 293.
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Procedures for Consuitations on Balance-of-Payments Restrictions,
General Agreement on Tariffs and Trade, BISD, 18th Supp./48-53 (28 April
1970) and Consultations on Balance-of-Payment Restrictions With Develop-
ing Countries, General Agreement on Tariffs and Trade, BISD, 20th
Supp./47-49 (19 December 1972).

The International Monetary Fund was ec
Monetary Fund Treaty, T.1.A.S. No. 150

tablished by the International
. i, N
signature December 27, 1945).

2 U.N.T.S. 39 {opened for

Flory, supra note 7, at pp. 29-30,

EFhst:U]rich Petersmann, "Application of G.A.T.T. By the Court of
Justice~ef the European Communities", {1983) 20 Common Market L. Rev.
397, at p. 428 and Frieder Roessler, "The G.A.T.T. Declaration on Trace
Measures Taken for Balance-of-Payment Purposes: A Commentary", (1980)
12 Case W. Res. Jrl. of Internat'l L. 383, at p. 383.

Roessler, supra note 173, at p. 383. See also: G.A.T.T. Doc. COMM,
TD/F/W/3 (1965}.

Recommendation of Contracting Parties, General Agreement on Tariffs and
Trade, BISD, 11th Supp./56 (14 November 1962).

See: G.A.T.T. Press Communiqué of December 21, 1964, G.A.T.T7./913,
{relating to Great Sritain) and G.A.T.T. Doc. L/4687 (1978), at p. 41
(adopted by G.A.T.T. Doc. C/M/128 (1978}, at p. 4).

Decliaration On.Trade Measures Taken For Balance-of-Payments Purposes,
G.A.T.T. Doc. L/4904 (adopted November 28, 1979) (hereinafter referred
to as the "Declaration"). Further references to articles in this
Declaration are set out in Appendix 8 to this paper.

See: Roessler, supra note 178, at pp. 392-393.

See: Stegeman and Acheson, "Canadian Government Purchasing Policy",
(1972) 6 Journal of World Trade L. 42.

A.L.C. de Mestral, "The Impact of the G.A.T.T. Agreement on Government
Procurement in Canada", J. Quinn & P. Slayton, (eds.), Nun-Tariff
Barriers After the Tokyo Round (1982) 171, at p. 172.

1d,

Agreement on Government Procurement, G.A.T.T. Doc. MTN/NTM/W/211/Rev. 2
& Add. 1 (hereinafter referred to as "Procurement Agreement"). Further
references to articles and sections in this Procurement Agreement are
set out in Appendix 5 to this paper.
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See, iafra text at pp. 94-95. Unfortunately, the embargo Tists of this
Committee are not made public.

In Canada, see: Export and Import Permits Act, supra note 116 and

Defence Production Sharing Agreement, dated 27 July 1956, as am. by
i7 December 1956, 31 May 1957, 6 January 1961, and 15 October 1962,
Federal Acquisition Regulations 25.7102 (Appendix T, Subpart 2).

The following countries have accepted the Procurement Agreement:
Austria, Canada, EEC, Finland, Israel, Japan, Norway, Singapore, Sweden,
Switzerland, the U.K. (with reservations), Hong Kong and the United
States of America. See: Status of Acceptances of Protocols, Agreements
and Arrangements, supra note 100.

These exceptions are found in Article ITI{10) and Article IV (cinema-
tography films) and Article V (freedom of transit) of the G.A.T.T.

Procurement Agreement, supra note 187, at paragraph 1(a} of Article I;
and Subsidies Agreement, [1lustrative List of Subsidies, upra note 18,
at paragraphs (d), (j) and (k).

See, for example, Convention on the Organization for Economic Co-operation
and Development, 12 U.S.T. 1728, T.I.A.S. No. 4891 (14 December 1960);
OECD, Code of Liberalization of Current Invisible Operations, March

1973, Paris; OECD, Code of Liberalization of Capital Movements, March
1982; OECD Trade Declaration of 1980, OECD Observer, No. 111, July 1981,
pp. 16-17; Services and the Development Process, UNCTAD, TD/B/1008

(1984); Convention on International Civi) Aviation, Doc. 7300/4. 15 UNTS
295; and the UN Convention on the Carriage of Goods by Sea (Hamburg

Rules) (1978).

Ministers at G.A.T.T. Session Adopt Declaration, supra note 30, at
paragraph /(ix} (at p. 4).

Id., at p. 14,
Paterson, supra note 112, at pp. 305-306.

Steven F, Benz, "Trade Liberalization and the Global Service Economy”,
(1985) 19 Journal of World Trade L. 95, at pp. 95-97.

M. Cohen and T. Morante, "Elimination of Non-Tariff barriers to trade in
services: recommendations for future negotiations", (1981) 13 Law and
Policy in Internat'l Bus. 495, at p. 499. For example, Canada's Bank
Act, 5.C. 1980-81-82-83, c. 40, as amended, demands that data be pro-
cessed and kept within Canada.
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See: Memorandum of November 16, 1984 to the U.S. Trade Representative,
Determination Under Section 301 of the Trade Act or 1974, 49 Fed. Req.
45,733 (1984) (Complaint against Argentina - carriage of documents);
American Home Insurance Company, supra note 125 (complaint against Korea
- restrictions regarding selling of insurance policies); Japans Practice
With Respect to the Manufacture, Importation and Sale of Tobacco Products,
50 Fed. Reg. 37,609 (USTR 1985) (initiation), 51 Fed. Reg. 35,995 (1986)
{termination) (complaint against Japan - marketing restrictions for
tobacco products); and Brazil's Informatic Policy, 50 Fed. Reg. 37,608
(1985) (initiation), 51 Fed. Reg. 35,995 (1986) (determination)
(complaint against Brazil - restrictions on sale of computer services).

See, for example, Austria: Statement By Mr. Gerhard Waas, Director-
General in the Ministry for Commerce, Trade and Industry, at the Meeting
of the G.A.T.7. Contracting Parties at Ministerial Level, 15-19 September
1986, Punta del Este, Uruguay, G.A.T.T. DOC. MIN {86)/ST/65 (18 September
1986); Japan: Statement by Mr. Kuranari, Foreign Minister, at the
Meeting of the G.A.T.T. Contracting Parties at Ministerial Level,

15-19 September 1986, G.A.T.T. DOC. MIN (86)/5T/2 (15 September 1986);
EEC: Statement by Mr. De Lerq, Member of the Commission of the European
Communities, at the Meeting of the G.A.T.T. Contracting Parties at
Ministerial Level, 15-19 September 1986, Punta del Este, Uruguay,
G.A.T.T. DOC. MIN (86)/ST/38 (17 September 1986); and Belgium: State-
ment by Mr. Herman de Croo, Minister for Foreign Trade, at the Meeting
of the G.A.T.T. Contracting Parties at Ministerial Level, 15-19 September

19863 Punta del Este, Uruguay, G.A.7.T. DOC. MIN (86)/5T/41 (17 September
1986).

See: Benz, supra note 197, at p. 97.

See, for example, United Kingdom: Statement by the Hon. Alan Clark,

M.P., Minister for Trade, at the Meeting of the G.A.T.T. Contracting
Parties at Ministerial Level, 15-19 September 1986, Punta del Este,
Uruguay, G.A.T.T. DOC. MIN (86}/ST/52 (18 September 1986).

See, for example, United States: Statement By Ambassador Clayton

Yeulter, Trade Representative, at the Meeting of the G.A.T.T.
Contracting Parties at Ministerial Level, 15-19 September 1986, Punta
del Este, Uruguay, G.A.T.T. DOC. MIN (86)/ST/5 (15 September 1986).

See, for example, Nicaragua: Statement at the Meeting of the G.A.T.T.

Contracting Parties at Ministerial Level, 15-19 September 1986, Punta
del Este, Uruguay, G.A.T.T. DOC. MIN (86)/5T/29 (17 September 1986) and
Peru: Statement by Dr. Pedro Menendez R., Deputy Minister for Trade of
Peru, at the Meeting of the G.A.T.T. Contracting Parties at Ministerial
Level, 15-19 September 1986, Punta del Este, Uruguay, G.A.T.T.

DOC. MIN (86)/ST/28 (17 September 1986).



205.

206.

207.

208.

209.

210.

211,

212.

- 71 -

see, for example, India: Statement By Mr. Vishwanath Pratap Singh,
Finance Minister, at the Meeting of the G.A.T.T. Contracting Parties at
Ministerial Level, 15-19 September 1986, Punta del Este, Uruguay,
G.A.T.T. DOC. MIN (86)/5T/33 (17 September 1986); and Brazil: Statement
by Mr. Roberto de Abreu Sodre, Minister for External Relations, at the
Meeting of the G.A.T.T. Contracting Parties at Ministerial Level,

15-19 September 1986, Punta del Este, Uruguay, G.A.T.T. DOC. MIN
(86)/5T7/20 (16 September 1986).

See, for example, Peru: Statement ... At the Meeting of the G.A.T.T.
Contracting Parties, supra note 204; and ASEAN: Statement at the
Meeting of the G.A.T.T. Contracting Parties at the Ministerial Level,
15-19 September 1986, Punta del Este, Uruguay, G.A.T.T. DOC.

MIN (86)/5T/4 (15 September 1986).

See, for example, Chile: Statement by Mr. Hernan Buchi, Minister of
Finance at the Meeting of the G.A.T.T. Contracting Parties at Ministerial
Level, 15-19 September 1986, Punta del Este, Uruguay, G.A.T.T. DOC. MIN
(86)/ST/68 (19 September 1986); Mexico: Statement by Mr. Hector Hernandez
Cervantes, Minister for Trade and Industrial Development, at the Meeting
of the G.A.T.T. Contracting Parties at Ministerial Level, 15-19 September
1986, Punta del Este, Uruguay, G.A.T.T. DOC. MIN (86)/ST/16 (16 September
1986); and Cote d'Ivoire: Statement by H.E. Mr. Ambassador Amadou

Traore, Head of the Delegation, at the Meeting of the G.A.T.T. Contracting
Parties at Ministerial Level, 15-19 September 1986, Punta del Este,
Uruguay, G.A.T.T. DOC. MIN (86)}/ST/6 {15 September 1986).

see: R. Hudec, "G.A.T.T. Dispute Settlement After the Tokyo Round: An
Unfinished Business", (1980) 13 Cornell Internat'l L. Jrl. 145.

This practice was officially recognized in: the Understanding Regarding
Notification, Consultation, Dispute Settlement and Surveillance, General
Agreement on Tariffs and Trade, BISD, 26th Supp./210 (28 November 1979),

See: Phegan, supra note 43, at.p. 256 and Graham, supra note 14, at
p. 29. ‘

In this regard, see the discussion in: Petersmann, supra note 22, at
pp. 465-473.

Kenneth W. Abbott, "The Trading Nation's Dilemma: The Functions of the
Law of International Trade", (1985) 26 Harvard Internat'l L. Jrl. 501,
at p. 502,




213.

214.
215.

216.

217.

218,

219,

220.

221.

222.

- 22 -

"Economic soft law" norms have been defined as "legal or non-legal
obligations which create the expectation that they will be used to aveid
or resolve disputes. They are not subject to effective third party
interpretation and their subject matter and formation is international
in nature". Tadeusz Gruchalla-Wesierski, "Framework for Understanding
'Soft Law'", (1984) 30 McGill L. Jrl. 38, at p. 44.

&s at p. 48.

Id., at pp. 46, 54 and 69. See also: Serge Sur, "Quelques observations
sur les normes juridiques internationales”, {1985) 89 Revue générale de

droit international public 901 for a general discussion on the effect of
international law among States.

Rivers and Greenwald, supra note 52, at p. 1464, See also: European
Communities - Refunds on Exports of Sugar, supra note 40; G.A.T.T.
Panel, United States Tax LegisTation (D.I1.5.C.), supra note 68, and
Withdrawal of Increased Rates of Duties on Certain Pasta Articles from
the European Economic Community, supra note 140.

American Society of International Law, "Multilateral Trade Negotiations:
Dispute Settiement", Proceedings of the 74th Annual Meeting (April
17-19, 1980), Washington D.C. 129, at p. 131 (Hudec).

Thomas E. Roschke, "The G.A.T.T.: Problems and Prospects", (1977) 12
Journal of Internat'! L. and Ecos. 85, at p. 90.

Understanding Regarding Notification, Consultation, Dispute Settlement
and Surveillance (hereinafter referred to as the "Understanding”), supra
note 209. Further references to articles and sections of the Under-
standing are set out in Appendix 10 to this paper.

Ministers at G.A.T.T. Session Adopt Declaration, supra note 30, at

pp. 6-8. This Declaration, in the area of dispute settlement proce-
dures, set out a means, for example, of obtaining better access to the
conciliatory process {clause (i}, p. 6).

For an interesting examination of the G.A.T.T. dispute resolution
mechanism from two different perspectives, see: Peter D. Ehrenhaft, "A
US View of the G.A.T.T.", {1986) 14 International Business Lawyer 146
and R. Phan van Phi, "A European View of the G.A.T.T.", (1986) 14
International Business Lawyer 150.

See, for example, India: Statement ... At the Meeting of the G.A.T.T.
Contracting Parties, supra note 205; Nicaragua: Statement at the
Meeting of the G.A.T.T. Contracting Parties, supra note 204; Peru:
Statement ... at the Meeting of the G.A.l.l. Gontracting Parties, supra
note 204; Uruguay: Statement at the Meeting of the G.A.T.T. Contracting
Parties at Ministerial Level, 15-19 September 1986, Punta del Este,
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Uruguay, G.A.T.T. DOC. MIN (86)/ST/45 (17 September 1986); Canada:
Statement at the Meeting of the G.A.T.T. Contracting Parties at Minis-
terial Level, 15-19 September 1986, Punta del Este, Uruguay, G.A.T.T.
DOC. MIN (86)/ST/10 (16 September 1986); Kenya: Statement by

Hon. Professor Jonathan K. Ng'Eno, Minister for Commerce and Industry,
at the Meeting of the G.A.T.T. Contracting Parties at the Ministerial
Level, 15-19 September 1986, Punta del Este, Uruguay, G.A.T.T. DOC. MIN
(86)/ST/48 (18 September 1986); France: Statement by Mr. Michel Noir,
Minister for Foreign Trade, at the Meeting of the G.A.T.T. Contracting
Parties at Ministerial Level, 15-19 September 1986, Punta del Este,
Uruguay, G.A.T.T. DOC. MIN (86)/5T7/32 (17 September 1986); Israel:
Statement by Ariel Sharon, Minister of Industry, at the Meeting of the
G.A.T.T. Contracting Parties at Ministerial Level, 15-19 September 1986,
Punta del Este, Uruguay, G.A.T.T. DOC. MIN (86)/5T/51 {18 September
1986); Mexico: Statement ... at the Meeting of the G.A.T.T. Contracting
Parties, supra note 207; and Austria: Statement ... at the Meeting of

the G.A.T.T. Contracting Parties, supra note 200.

See: G.A.T.T. Ministerial Session - Background Notes, supra note 29, at
p. 20 and The Uruguay Round - Tecisions of 28 January 1987, supra
note 31, at p. 20.

For example, with the demise of the D.I.S.C. (supra note 64), the United
States immediately passed legislation introducing the F.I.S.C. (supra
note 70) as a replacement. In addition, the U.S. Superfund tax on
imported o0il was recently determined to be discriminatory and in vio-
lation of the G.A.T.T., see: G.A.T.T. DOC. L/6175 (5 June 1987)
(adopted July 17, 1987).

See, for example, Article 10 (primary products) and Article 14 (develop-
ing countries] of the Subsidies Agreement; Annexes (exceptions to
minimum dairy products export prices} to the Arrangement; Article 3(4)
(interpretation of material injury) of Anti-dumping Agreement;

Article 2(2.2) (national security, health and safety, etc. exceptions)
of the Technical Agreement; and Article I{1){(c) (application restricted
to certain entities) and Article VIII{2) (public morals, health and
safety, etc. exceptions) of the Procurement Agreement.

Jee, for example, Articles VII and VIII of the Arrangement; Articles 1,
/, 8 and I2 of the Subsidies Agreement; and Article 5(3) of the
Licensing Agreement.

Ministers at G.A.T.T. Session Adopt Declaration, supra note 30, at

P. ¢b. For an interpretation of the 1982 Ministerial meeting, see:
Bhagirath L. Das, "The G.A.T.T. Ministerial Meeting, 1982, An Interpre-
tative Note", {1984) 18 Journal of Worid Trade L. 3.

Ministers at G.A.T.T. Session Adopt Declaration, supra note 30, at

pp. 1-2.
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Id., at pp. 3-4. The effectiveness of the Undertakings of the Contract-
ing Parties was mitigated by the declaration of the European Economic
Community that only its "best efforts" wouid be deployed to avoid taking
or maintaining any measures inconsistent with the G.A.T.T. and that its
acceptance of the priorities was on the understanding that such pri-
orities would not include a commitment to any new negotiation or obliga-
tion in relation to agricultural products, see: "G.A.T.T.: Ministerial
Declaration", (1983) 17 Journal_of World Trade L. 67, at p. 78, Note.

See: James Walsh, "Countertrade: Not just for East-West anymore",
{1983) 17 Journal of World Trade L. 3, at p. 5.

Excerpt from statement by Claire Wilcox, one of the chief U.S. nego-
tiators of the G.A.T.T. quoted in Orr, supra note 157, at pp. 53-54.

See: Investigation No. TA-201-40, 45 Fed. Reg. 8165 (1980)(Veather
wearing apparel; adjustment assistance/45 Fed. Reg. 19543); ‘
Investigation No. TA-201-43, 45 Fed. Reqg. 57221 (1980)(mushrooms;
duties/45 Fed. Reg. 7217); Investigation No. TA-201-47, 48 Fed. Reg.
6043 (1983)(motorcycles; tariff-rate quotas/48 Fed. Reg. 16639); and
Investigation No. TA-201-48, 48 Fed. Reg. 22373 (1983)?stain1ess steel;
tariffs and quotas/48 Fed. Reg. 33233).

Trade Act of 1974, supra note 93. Memorandum of March 16, 1986, for.the
United States Trade Representative, Determination Under Section 201 of
the Trade Act of 1974, 51 Fed. Reg. 9437 (1986). ’

General Agreement on Tariffs and Trade, BISD, 31st Supp. (20 November

'1984) (newsprint} and Canadian beef, supra note 39.

(1986) 19 Bulletin of the European Communities (no. 7/8), at p. 80
(typewriters and photocopiers - Japan); (1985) 18 Bulletin of the
European Communities (no. 7/8), at p. 82 (polystyrene sheet - Spain);
and (1985) Bulletin of the European Communities (no. 11), at p. 83
(multiphase electric motors).

Citrus dispute, supra notes 139 and 140. See also: (1985) 18 Bulletin
of the European Communities, (no. 10), at pp. 60-61 and Judith Hippler
Bello and Alan F. Holmer, "U.S. Trade Law and Policy Series #10:
Significant Recent Developments in Section 301 Unfair Trade Cases",
(1987) 21 The International Lawyer 211, at pp. 225-227.

See: (1986) 19 Builetin of the European Communities (no. 7/8), at

pp. 81-82; and (1986) 19 Bulletin of the European Communities {no. 10),
at pp. 60-61 (citrus fruits and pasta).

As part of the arrangements for Portugal's and Spain's accession to the
European Economic Community, the Community imposed, for instance,
restructions on the importation into Portugal of oilseeds and oilseed
products and on the consumption of certain vegetable oils in Portugal.
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Accordingly, the United States of America imposed quantitative restric-
tions on chocolate candy, apple Juice, certain beer, and white wine from
the European Economic Community. In response, the European Economic
Community withdrew tariff concessions on American corn and sorghum
exported by the United States of America to Spain. An interim solution
was negotiated between the parties in July 1986. See: Memorandum of
May 15, 1986. See: Memorandum of May i5, 1986, for the United States
Trade Representative, Determination Under Section 301 of the Trade Act
of 1974, 51 Fed. Reg. 18,294 (1986); (1986) 19 Bulletin of the European
Communities {no. 7/8), at pp. 82-83; (1986) 19 Bulletin of the European
Communities {no. 10), at pp. 60-61; and Bellio and Holmer, supra

note 236, at pp. 216-218.

Tanner's Council of America, Inc., 42 Fed. Reg. 42,413 (1977) (initia-
tion}; 45 Fed. Reg. 51,171 (1980) (monitoring of understanding reached
between U.S.A. and Japan)}; 51 Fed. Reg. 9437 (1986) (determination).

This occurred in the disputes involving pasta, oilseeds and leather,
supra notes 236-239. See also: Review of the Effectiveness of Trade
Dispute Settlement Under the G.A.T.T. and the Tokyo Round Agreements,
Inv. No. 332-12, US ITC Pub. 1793 {December 1985).

Withdrawal of United States of America from International Dairy Arrange-
ment - Notice, General Agreement on Tariffs and Trade, G.A.T.T. DOC.
L/8517/Add. 11 (15 January 1985); and Food Security Act of 1985, Pub. L.
99-198, 99 Stat. 1354 (December 23, 1985).

Joel B, Dirlam and Hans Mueller, "Import Restraints and Reindustrializa-
tion: The Case of the U.S. Steel Industry", (1982) 14 Case W. Res. Jrl.
of Internat'l L. 419, at pp. 427 and 430.

Com. Dec. 257/80/ECSC, 0.J. 1980, L29/% {First Aids Code); Com. Dec.
2320/81/ECSC, 0.J. 1981, L228/14 {Second Code on Aids); Com. Dec.
3484/85/ECSC, 0.J. 1985, L340/1 (Third Aids Code).

Foreign Sales Corporation Act of 1983, upra note 70.

December 1981 Statement of Understanding, Report Accompanying Adoption
of the 6.A.T.T. Panel Reports, supra note 69. The G.A.T.T. Council also
concluded that Article XVI (4) of the G.A.T.T. would be interpreted to
require arm's-length prices in connection with the taxation of export
transactions and would not be interpreted as a prohibition on the
adoption of measures designed to prevent double taxation on export
earnings. Id.

Cichanowicz, supra note 68, at pp. 63-65.
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Id. at p. 82. It was stated that the benefits to be obtained by the
F.I.§.C. will depend on whether the F.I.S5.C. is located in a low tax
country, the costs of foreign administration, and the like.

The United Nation's Conference on Trade and Development in Geneva in
1964 agreed to meet every three years, to establish permanent institu-
tional arrangements to deal with international commodity-trade arrange-
ments, and to establish a new secretariat in Geneva and a Trade and
Development Board. For a discussion on the development ot the United
Nations Conference on Trade and Development, see: Stone, supra note 8,
at pp. 120-125.

Protocol Amending the General Agreement on Tariffs and Trade to Intro-
duce Part IV on Trade and Development, General Agreement on Tariffs and
Trade, BISD, 13th Supp./2 (8 February 1965).

Article XXXVI sets out the objectives and principles of Part IV; that
is, to assist developing countries in promoting their trade and develop-
ment. In Article XXXVII, developed contracting parties, among others,
are to accord high priority to the reduction and elimination of trade
barriers tc products of interest to developing countries, to the
“fuliest extent possible" and except when "compelling reasons" make it
impossible. In addition, in accordance with Article XXXVIII, Contract-
ing Parties, where appropriate, are to undertake programs of interest to
developing countries in trade and development matters.

See: Chile: Statement ... at the Meeting of the G.A.T.T. Contracting
Parties, supra ncte 207; ASEAN: Statement at the Meeting of the
G.A.T.T. Contracting Parties, supra note 206; India: Statement ... at
the Meeting of the G.A.T.T. Contracting Parties, supra note 205;
Nicaragua: Statement at the Meeting of the G.A.T.[. Lontracting
Parties, supra note 204; Peru: Statement ... at the Meeting of the
G.A.T.T. Contracting Parties, supra note 204; Uruguay: Statement at the
Meeting of the G.A.1.T. Contracting Parties, supra note 22Z: Cote
d'Ivoire: Statement ... at the Meeting of the G.A.T7.7. Contracting
Parties, supra note 207; and Kenya: Statement ... at the Meeting of the
G.A.T.T. Contracting Parties, supra note 222.

See: "Taiwan sharpens its dragon teeth", The Economist, June 22, 1985,
Vol. 295, no. 7399, at p. 69.

Rivers and Greenwald, supra note 52, at p. 1450.

Brazil's Informatic Policy, supra note 199; American Home Insurance
Company, supra note 125 {Korea's insurance policies); Korea's Restric-
tions on Insurances Services, 50 Fed. Reg. 37,609 (USTR 1985) (initia-
tion), The White House, Office of the Press Secretary, Statement by the
Principal Deputy Press Secretary, 21 WEEKLY COMP. PRES. DOC. 1258
(October 16, 1985) (investigation), The White House, Office of the Press
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Secretary, Statement by the Deputy Press Secretary (July 21, 1986), at
pp. 1-2 (agrecment with Korea concerning intellectual property rights);
and Japan's Practice With Respect to the Manufacture, Importation and
Sale of Tobacco Products, supra note 199,

See, for example, Peru: Statement ... at the Meeting of the G.A.T.T.
Contracting Parties, supra note 204; ASEAN: Statement at the Meeting of
the G.A.T.T. Contracting Parties, supra note 206; India: Statement ...
at the Meeting of the G.A.T.T. Contracting Parties, supra note 205;
Chile: Statement ... at the Meeting of the G.A.T.T. Contracting
Parties, supra note 207.

See for example, Austria: Statement ... at the Meeting of the G.A.T.T.
Contracting Parties, supra note 200; Canada: Statement at the Meeting
of the G.A.T.T. Contracting Parties, supra note 222; Israel: Statement

._at the Meeting of the G.A.T.T. Contracting Parties, supra note 222;
and Australia: Statement by Hon. J.S. Dawkins, Minister for Trade, at
the Meeting of the G.A.T.T. Contracting Parties at Ministerial Level,
15-19 September 1986, Punta del Este, Uruguay, G.A.T.T. DOC. MIN
(86)/5T/15 (16 September 1986). For those desiring restraint in the
liberalization ¢ trade in the agriculture sector, see, for example,
EEC: Statement ... at the Meeting of the G.A.T.T. Contracting Parties,
supra note 2003 France: Statement ... at the Meeting of the G.A.T1.1.
Contracting Parties, supra note 222; and Belgium: Statement ... at the
Meeting of the G.A.T.T. Contracting Parties, supra ncte 200.

Concern over surplus and reduction programs: (1986) 19 Bulletin of the
European Communities (no. 6), at pp. 62-64 and (1986) 19 Bulletin of the
European Communities (no. 10), at pp. 44-47. For a discussion on the
sale of butter Ly the European Economic Community at reduced prices and
the reaction thereto, see: Edmund Neville-Rolfe, International Trade in
Dairy Products - Special Report No. 204 (The Economist Publications
Ltd., June, 1985} at p. 55. For the withdrawal of the United States of
America from the Arrangement, see, supra note 241, and for the with-
drawal of Austria from the Arrangement, see: Status of Acceptances of
Protocols, Agreements and Arrangements, General Agreement on Tariffs and
Trade, G.A.T.T. DOC. L/5517/Add. 16 (3 May 1985).

Graham Avery, "The Common Agricultural Policy: A Turning Point", (1984)
21 Common Market L. Rev. 481, at pp. 493-495.

Committee on Agriculture, News Release, U.S. House of Representatives,
Tuesday, May 14, 1985, at p. I concerning the adoption of the trade and
overseas food section of the Food Security Act of 1985, supra note 241.

see: Citrus/pasta dispute, supra notes 139, 140, 236 and 237; and
Enlargement Dispute, supra note 238.
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Critics argue that VER agreements between importers and exporters are
against the philosophy of the G.A.T.T., assume quotas will be fully
utilized, ignore the competitiveness of individual while setting quotas,
and, especially with the Multifibre Arrangement, attemnt to freeze
existing trade patterns to the detriment of new entries into the market;
see: Dilip K. Das, "Dismantling the Multifibre Arrangement?", (1985) 19
Journal of World Trade L. 67, at p. 78.

Textiles, (1985) 18 Bulletin of the European Communities {(no. 7/8), at
p. 83 and (1985) 18 Bulletin of the European Communities {no. 12), at
p. 91.

Id.

Protocol Extending the Arrangement Regarding International Trade in
Textiles, supra note 170.

Id., at p. 2.

Id., at pp. 5-6.

Id., at p. 4.

See: ‘“Developed countries cling to textile accord", The Globe and Mail,
Monday, January 13, 1986, at p. Bl4. See also, "Defying Reagan, Senate
Votes Asian Textile Quotas", International Herald Tribune (H.K.),

Friday, November 15, 1985, at p. 1 and "Textile briefing today”, The
Nation (Gangkok)}, Monday, November 18, 1985, at p. 18.

See, for example, India: Statement ... at the Meeting of the G.A.T.T.
Contracting Parties, supra note 205; Chile: Statement ... at the
Meeting of the G.A.T.T. Contracting Parties, supra note 207; Mexico:
Statement ... at the Meeting of the G.A.T1.1. Gontracting Parties, supra
note 207; and Uruguay: Statement at the Meeting of the G.A.T.T. Con-
tracting Parties, supra note 222. For the viewpoint of a new entrant,
see: Israel: Statement ... at the Meeting of the G.A.T.T. Contracting
Parties, supra note 222.

Press Release, "Ministerial Declaration On the Uruguay Round", General
Agreement on Tariffs and Trade, G.A.T.T./1396 (25 September 1986).

It is not clear, however, that the availability of inexpensive labour of
developing countries is threatening the survival of developed countries'
textile industries in all cases especially when some developed countries
have access to more capital-intensive technology. Das, supra note 260,
at p. 76.

Arrangement restricting steel, supra note 155; and Arrangement
restricting steel pipes and tubes, supra note 156.
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272. 1982 Arrangement (Steel) with the USA, Council Regs. (EEC) 3708/85 and
3710/85, and Com. Dec. 712/85/ECSC, 0.J. 1985, L355/1 et seq.; Com.
Regs. (EEC) 977/86 and 979/86, and Com. Dec. 978/86, 0.J. 1986, L91/1 et
seq.; Arrangements with Spain and Romania, as well as the Arrangement
with Brazil, see: (1985) 18 Bulletin of the European Communities
(no. 1), at point 2.2.10 and {1585) 18 Bulletin of the European Commu-
nities (no. 3), at peint 2.2.8.

273. Philip L. Comella, "Note: Escape Clause Causation After the Auto Case:
1.8 miilion Japanese Imports As Less Than A Substantial Cause of
Injury", (1982) 16 Gearge Wash. Jrl. Internat'l L. & Econ. 299, at
p. 299,

274. See, generally, Issues Relating to the Domestic Auto Industry: Hearings
Before the Subcommittee of International Trade of the Senate Finance
Committee (pt. I), 97th Cong., lst Sess. (1981); and Issues Relating to
the Domestic Auto Industry: Hearings Before the Subcommittee of inter-
national Trade of the Senate Finance Committee (pt. 11), 97th Cong.,

Ist Sess. (1981), at p. 35. See also: Michael William Lochmann, “The
Japanese Voluntary Restraint on Automobile Exports: An Abandonment of
the Free Trade Principles of the G.A.T.T. and the Free Market Principles
of United States Antitrust Laws", (1986) 27 Harvard Internat'l L. Jrl.
99, at p. 100.

275. Senate Hearings (pt. II), supra note 274, at pp. 31, 35 and 39.

276. With respect to the entry of American automobiles into the Japanese
market, Japan adds a commodity tax based on factory price of automobiles
plus transportation costs, requires these automobiles to be "homologized",
subject to a rig inspection and certification process for a fee, prohi-
bits the automobiles to be sold in showrooms, and assesses a road tax
based on the weight of the vehicle, see: Comella, supra note 273, at
p. 300,

277. See, generally, Robert J. Leo, "An Update of the Japanese Automobile
Export Restraint", 8 Brooklyn Jrl. of Internat'l L. 159, at pp. 159,
160, 168 and 170.

278. See: 45 Fed. Reg. 55,873 (1980) (initiation), 45 Fed. Reg. 85,194
{1580) (determination of no serious injury or threat thereof).

The International Trade Commission found “injury" to the industry but
held that other factors such as general recession and a shift in
consumer demand toward smaller cars were the principle cause of the
injury; id., at pp. 85, 199 and 85, 221-223.

279. U.S. lmport Weekly (BNA) No. 76, at A-1, N-1 (May 6, 1981). The VER
agreement, administered by Japan, was officially in effect until
March 31, 1985. Lochmann, supra note 274, at p. 108,
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Lochmann, supra note 274, at pp. 108, 109, and 112-114.

International Trade Reporter (BNA), Vol. 2, No. 14, at pp. 476-477
(April 3, 1985).

Canada followed the United States of America and also negotiated a VER
agreement in respect of automobiles with the Japanese, see: supra
notes 145-147. See, generally, Lochmann, supra note 274, at

pp. 151-153,

For instance, Japanese manufacturers of automobiles had commenced
investing in production facilities in the United States of America and
in England; Chrysler and General Motors of the United States bought
shares in certain Japanese subsidiaries in America (Mitsubishi, Mazda
and Isuzu); the German automobile manufacturer, VW, concluded a joint
venture agreement with the People's Republic of China; the Japanese with
Mitsubishi, entered an agreement with Hyundai; and General Motors
concluded an agreement witii South Korean Daewco. See: "Another turn of
the wheel", The Economist, March 2, 1985, Vol. 294, no. 7383, at pp. 6,
7, 18 and 19,

Supra note 83.
Supra note 121.
Stanley A. Crossick and Mark Clough, "Is the European Community's

Commercial Policy Protectionist? Article 115 - A Shield or a Sword?",
(1986) 20 The International Lawyer 293, at p. 297.

Id., at pp. 296-297.

Id., at p. 296.

See also: Council Requiation No. 1765/82 (State-trading), 23 0.J. EUR
COMM. {No. L195/1) (1982) and Council Regulation NO. 3589/82 (textiles),
23 0.J. EUR, COMM. {No. L374/106) (1982).

Supra note 83.

Crossick and Clough, supra note 286, at pp. 295-297.

See: Joined Cases 21-24/72, International Fruit Company v. Produktschap
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E.C.R. 731; Joined Cases 267-269/81, Amministrazione delle Finance dello
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and Joined Cases 290 and 291/81, Compagnia Singer SpA and Geigy SpA v.
Amministrazione delle Finanze dello Stato, [1983] E.C.R. 847.
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For an excellent discussion of this area, see: Petersmann, supra
note 178.

Single European Act, (1986) Bulletin of the European Communities Supple-
ment 2.

Statement by President of the Commission, Mr. Jacques Delors on
18 February 1987, (1987) Bulletin of the European Communities Supple-
ment 1, at p. 26.
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Haulage, COM (85) 742 {23 December 1985) (final). See also:

George L. Close, "Inland Transportation Services: Recent Developments
in Community Policy”, (1985) 22 Common Market L. Rev..S&?.

. Jackson, supra note 157, at p. 325.

Paterson, supra note 112, at p. 264,

Jackson, supra note 157, at pp. 326-327.

Seventh Market Opening Package, 30th July 1985, translated in Japan
Economic Journal, 6th August 1985, pp. 1, 4, 7; 13 August 1985, p. 5;

and 20th August 1985, p. 5. See also: Paterson, supra note 112, at
p. 270,

Other measures would include: opening up Japan's domestic market by
removing all remaining restrictions to trade; increasing Japan's imports
of manufactured goods; and making greater use of state incentives to
encourage European investment in Japan. See: Japan - the thorn in
Europe's side, (1986) 19 Bulletin of the European Communities (no. 9),
at pp. 84-38; and Japan, (1986) 19 Bulletin of the European Communities
(no. 10), at pp. 61-62.

Supra note 111.

Fred Lazar, "Canadian Industrial Strategy: A U.S. Impediment", (1982)
16 Journal of World Trade L. 223, at pp. 227-228. In addition, the
United States retained a definition of bounty or grant in this legis-
lation which included such domestic subsidies as the provision of
capital, loans or loan guarantees; the provision of goods at preferen-
tial rates; the grant of funds or forgiveness of debt; and the assump-
tion of any cost of manufacture, production or distribution; id. at

p. 228. ! '

Id., at p. 228.
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Lazar, supra note 301, at p. 229. U.S. competitors can now file less
than fair market value petitions; id.

Warren M.H. Grover, "Praoblems of Exporting to the United States -- A
Canadian Perspective” cited in New Dimensions in International Trade
Law. A Canadian Perspective (Jacob S. Ziegel & William C. Graham, Q.C.,
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A.G. Skol and C.H. Peterson, "Export Control Laws and Multinational
Enterprises”, 11 International Lawyer 29, at pp. 35-40.

See, for example, India: Statement ... at the Meeting of the G.A.T.T.
Contracting Parties, supra note 205; and Nicaragua: Statement at the
Meeting of the G.A.7.T. Contracting Parties, supra note 204.
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COCOM", 14 Toledo L. Rev. 1285 (1983), at pp. 1285, 1286, 1289, 1291 and
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acceptable, id. at p. 1291.

Id. at pp. 1294 and 1296. Hunt indicates that there is a growing
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eliminate this foreign availability: id. at p. 1296.

Benz, supra note 197, at pp. 87 and 99.
Supra text, at p. 70.
Benz, supra note 197, at p. 101, citing a report prepared by the U.S.

Dept. of Commerce -- US Services Industries in World Markets: Current
Problems and Future Policy Development (Washington, 1976} at p. 31.
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Supra text, at pp. 70-71.

Ministerial Declaration on the Uruguay Round, supra note 269, at p. 1l.

Margaret Prentis, "Unfair Trade Practices Dispute Resolution Under
Canadian Law: The Canadian Import Tribunai®, Conference on Canada and
International Trade: Law, Business and Policy (Vol. 1) (University of
Ottawa: May 3-4, 1985), at p. 10.
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Footwear Import Quotas, (1985) 18 Bulletin of the European Communities
(no. 11}, at p. 85.

Canada, (1986) 12 Bulletin of the European Communities (no. 4), at
p. 80.

EEC Complaint Against Canadian Beef, G.A.T.T. DOC. SCM/85 (13 October
1987); EEC Complaint Against Provincial Liquor Boards, G.A.T.T. Doc.
L/6304 (November 1987); and "G.A.T.T. Swings Both Ways on Us", The
Financial Post, Monday, November 23, 1987.

Red Raspberries from Canada, 51 Fed. Reg. 1005 (June 1985) (USITC); and
Fresh Atlantic Groundfish from Canada, 51 Fed. Reg. 1010, 10041, 17785
(1985) (USITC).

U.S. Complaint Against Canadian Salmon and Herring Regulations, G.A.T.T.
DOC. L/6268 (20 November 1987).

Department of External Affairs, Communiqué (No. 038) of February 23,
1987. The U.S. Department of Transportation is currently preparing a
Study of the implications of the tax for transborder trucking, id.

Certain Softwood Lumber Products from Canada, 51 Fed. Reg. 21205
(June 11, 1986) (investigation).

Certain Softwood Lumber Products from Canada, supra note 4.

Memorandum of Understanding, supra note 149. Certain Softwood Lumber
Products from Canada, 52 Fed. Reg. 315 (January 5, 1987) (Termination
After Withdrawal of Petition).

Statement, supra note 152. See also: Speech in the House of Commons by
the Minister for International Trade, The Honourable Pat Carney, on the
Softwood Lumber Products Export Charge Act, Janvary 19, 1987, Hansard,
[ssue no. 1, vol. 129 (Monday, January 19, 1987) 2371, at p. 2372.

1d. at pp. 2372-2374.

See: Minister for International Trade, "Introductory Statement at a
Press Conference on Softwood Lumber by Mr. Don Campbell, Assistant-
Deputy Minister, United States Branch, Department of External Affairs,
and Chief Negotiator on Canada-United States Softwood Lumber Nego-
tiations", Statement No. 87/01 (Ottawa, January 1st, 1987).

Photo albums with self-adhesive leaves from the People's Republic of
China, Inquiry No. CIT-10-85 (February 14, 1986) (Material injury);
Rubber hockey pucks from Czechoslovakia and the German Democratic
Republic, Inquiry No. CIT-12-85 (March 18, 1986) {Material injury with
exceptions); Whole potatoes from U.S.A. for use or consumption in the
Province of British Columbia, Inquiry No. CIT-16-85 (April 18, 1986)
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(Material injury with exceptions); Drywall screws from Taiwan, Inquiry
No. CIT-1-86 {July 10, 1986) {(Material injury); Subsidized grain corn
from U.S.A., Inquiry No. CIT-7-86 (March 19, 1987) (Material injury);
Fresh, whole, yellow onions, originating in or exported from the United
States of America, for use or consumption in the Province of British
Columbia, Inquiry No. CIT-1-87 (April 30, 1987) (Material injury);
Gasoline powered chain saws originating in or exported from the Federal
Republic of Germany, Sweden and the United States of America, Inquiry
No. CIT-2-87 (July 3, 1987) (Material injury); and Photo albums origi-
nating in or exported from Singapore, Malaysia and Taiwan, Inquiry

No. CIT-5-87 {November 3, 1987) (Material injury).

Special Import Measures Act, S.C. 1984, c. 25, ss. 42 and 43.
Textile and Clothing Board Act, S.C. 1970-71-72, c. 39.
Statement by the Minister of Industry, Trade and Commerce to the House

of Commons, Hansard (14th May 1970), at p. 6953. See also, Orr, supra
note 157, at p. 69.

Supra note 116.

Textile and Clothing Board, Clothing Inquiry: A Report to the Minister
of Industry, Trade and Commerce (29th May 1977).

Stone, supra note 8, at p. 109 and Paterson, supra note 112, at
pp. 88-89.

Report of the Textiles Committee Meeting, General Agreement on Tariffs
and Trade, BISD, 24th Supp./4 (1977).

Textile and Clothing Board, Textile and Clothing Board Enquiry: Report
to the Minister of Industry, Trade and Commerce (30th June 1980},

Department of External Affairs, Summary of Canada's Bilateral Restraint
Arrangement - Textiles and Clothing (July 1983), at p. 2.

Id.
Id.

Department of External Affairs, Summary of Canada's Bilateral Restraint
Arrangements - Textiles and Clothing {October 1987), at pp. 1-3.

Id.

Autopact, supra note 59. See also: Hugh M. Kindred and William Biggs,
“Trade and Investment Issues: Patterns of Canadian-American Economic
Problems", (1978) 1 Canada - United States L. Jri. 114, at p. 128.
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G.A.T.T. waiver, supra note 39.

Department of External Affairs, The Canada-U.S. Free Trade Aareement
{December 10, i987) (signed on January 2, 1988}, at pp. 155 et seq. The
Agreement allows for the waiver of customs duties for certain recipients
and the gradual phasing out of import restrictions fer used automobiles,
id. at pp. 155-156.

See, supra note 147.

See: Minister for International Trade, "Notes for a Speech by the
Honourable Pat Carney, Minister for International Trade to the Invest-
ment Seminar", Statement no. 86/74 (0saka, Japan) (November 27, 1986),
at p. 1. For Japan's response, see: Minister for International Trade,
"Minister for International Trade Receives Japan Economic Mission Report
on the Canadian Investment Climate", Communiqué no. 012 (January 27,
1987).

Statement, supra note 347, at p. 3.

"Settlement ends threat of penalty for potash", The Globe and Mail
(Friday, January 8, 1988) at p. B-1. See also: '"Canada-U.S. Potash
Dispute Over", Ottawa lLetter, Vol. XVITI, no. 54 (January 11, 1988) at
p. 433.

With respect to customs valuation, see: Act to amend the Customs Act
and the Customs Tariffs, S.C. 1984, c. 47; with respect to customs, see:
Customs Act, S.C. 1986, c. 1; with respect to subsidies and countervail-
ing duties as well as anti-dumping duties, see: Special Import Measures
Act, supra note 330; and with respect to bovine meat, tropical products
and trade in civil aircraft, see: S.C. 1980-81-82-83, c. 129.

For the administrative practices issued by the Department of Supply and
Services on government procurement, see: Procedures Implementing the
Agreement on Government Procurement, Canada Gazette, Part 1 (19 January
1985), at p. 416. For a discussion on the other agreements, see:
Castel, supra note 112, at pp. 86-87.

Secretary of State for External Affairs, "Address by the Right
Honourable Joe Clark, Secretary of State for External Affairs, to the
Empire Club of Canada", Statemrnt no. 86/64 (Toronto: November 12,
1986), at p. 2; Secretary of State for External Affairs, "Speech by the
Right Honourable Joe Clark, Secretary of State for External Affairs, to
the Scarborough Chamber of Commerce and the Chinese Business Association
of Scarborough and North York", Statement no. 86/66 (Toronto:

November 14, 1986), at p. 2; and Notes for an Opening Statement by the
Honourable Pat Carney, Minister for International Trade, to the Standing
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Conmittee on External Affairs and International Trade on the Estimates
Examination, Minutes of Proceedings and Evidence of Standing Conmittee
on External Affairs and International Trade, I[ssue no. 23 (Thursday,
ApriT 9, 1987) 5, at p. 10.

Export and Import Permits Act, supra note 116. Linked to this Act, in
the area of trade law, are the following statues: The Customs Tariffs
$.C. 1984, c.47, The Customs Act, supra note 350, and the Excise Act,
R.S.C. 1970, c. E-12.

Section 4 of the Export and Imports Act, supra note 353, states:

4. The Governor in Council may establish a list of
countries, to be called an Area Control List, including
therein any country to which he deems it necessary to
control the export of any goods.

Section 5 of the said Act, id., states:

5. The Governor in Council may establish a 1ist of goods,
to be called an Import Control List, including therein any
article the import of which he deems it necessary to
contro]l for any of the following purposes, namely:

(a) to ensure, in accordance with the needs of Canada,
the best possible supply and distribution of an article
that is scarce in world markets or is subject to govern-
mental controls in the countries of origin or to alloca-
tion by intergovernmental arrangement;

(a.1) to restrict, for the purpose of supporting any
action taken under the Farm Products Marketing Agencies
Act, the importation in any form of a like article to
one produced or marketed in Canada the gquantities of
which are fixed or determined under that Act;

(a.2) to restrict, for the purpose of supporting any
action taken under the Meat lmport Act, the importation
of products to which that Act applies;

(a.3) to restrict the importation of arms, ammunition,
implements or ammunitions of war, army, naval or air
stores, or any articles deemed capable of being
converted thereinto or made useful in the production
thereof;
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(b} to implement any action taken under the Agricul-
tural Stabilization Act, the Fisheries Prices Support
Act, the Agricultural Products Cooperative Marketing
Act, the Agricultural Products Board Act or the Canadian
Gairy Commission Act, to support the price of the
article or that has the effect of supporting the price
of the article; or

(c) to implement an intergovernmental arrangement or
commitment;

and where any goods are included in the 1ist for the
purpose of ensuring supply or distribution of goods
subject to allocation by intergovernmental arrangement or
for the purpose of implementing an intergovernmental
arrangement or commitment, a statement of the effect or a
summary of the arrangement or commitment, if it has not
previously been laid before Parliament, shall! be laid
before Parliament not later than fifteen days avicr the
order of the Governor in Council including those goods in
the list is published in the Canada Gazette pursuant to
the Statutory Instruments Act or, if Parliament is not
then sitting, on any of the first fifteen days next
thereafter that Parliament is sitting.

By sections 7 and 8 of this Act, the Minister may issue goods for the
export or import of goods which are on one of the lists.

355. Section 5(2) of the Export and Import Permits Act; id., states:

(2) Where at any time it appears to the satisfaction
of the Governor in Council on a report of the Minister
made pursuant to

{a) an inquiry made by the Textile and Clothing Board
with respect to the importation of any textile and
clothing goods within the meaning of the Textile and
Clothing Board Act, or

(b) an inquiry made under section 48 of the Special
Import Measures Act by the Canadian Import Tribunal in
respect of any goods,

that goods of any kind are being imported or are likely to
be imported into Canada at such prices, in such quantities
and under such conditions as to cause or threaten serious
injury to the production in Canada of like or directly
competitive goods, any goods of the same kind may, by
order of the Governor in Council, be included on the
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Import Control List, for the purpose of limiting the
importation of such goods to the extent and, subject to
subsection (5), for the period that in the opinion of the
Governor in Council is necessary to prevent or remedy the
injury.

In the area of regulations with respect to the Export and Import Permits
Act, see, for example: Area Control List, SOR/86-110; Export Contrel
List, CRC, Vol. VI, c. 601 (as amended); Export Permit Regulations, CRC,
Vol. VI, c. 602 (as amended); Import Certificate Regulations, CRC,

Vol. VI, c. 603; Import Control List, CRC, Vol. VI, c. 604 {as amended);
and Import Permit Regulations, SOR/79-5.

I. Bernier, "La vente @ 1'exportation: les obstacles internes et
externes”, New Developments in Law of Export Sales, Meredith Memorial
Lectures (McGill University Law Faculty, 1982) 17, at p. 18.

For agriculture, see: The Canadian Dairy Commission Act, R.S.C. 1970,
¢. C~7; The Canadian Wheat Board Act, R.S5.C. 1970, c. C-12; the Fresh-
water Fish Marketing Act, R.S.C. 1970, c¢. F-13; the Agriculture Stabi-
1ization Act, supra note 71; and the Agricultural Products Standards
Act, supra note 64.

In other areas, see: The Food and Drug Act, R.S.C, 1970, c. F-27; the
National Energy Board Act, R.S.C. 1970, c. N-6; the Gold Export Act,
R.S.C. 1970, c. G-5; and the Culturzl Property Export and Import Act,
S$.C. 1974-75-76, c. 50.

In the area of licences, see: The Meat Inspection Act, R.S.C. 1970, c.
M-7; the Fruit, Vegetabie and Honey Act, R.S.C. 1970, c. F-31; The Pest
Control Products Act, R.S.C. 1970, c. P-10; and the Motor Vehicle Safety
Act, R.S.C. 1970 (1st Supp.), c¢. 26,

For an interesting discussion in this area, see, generally: Bernier,
supra note 357.

With respect to financial assistance, see: Export Development Act,
supra noie 134 and Federal Business Development Bank, S.C. 1974-75-76,
c. 14. With respect to foreign investment, see: Foreign Investment
Review Act, S.C. 1973-74, s. 46 (repealed by S.C. 1985, c. 20, s. 46);
and for energy, see: Canada 0il and Gas Act, 1980-81-82-83, c. 31
(repealed by S.C. 1986, c. 45, s. 130).

Paterson, supra note 112, at pp. 300-301.

0ECD, Decision of the Council on National Treatment (Paris, June 21,
1976) reprinted in (1976) 15 I.L.M. 978.




-39 -

363. See: Paterson, supra note 112, at pp. 301-302, and Donaid S. Macdonald,
"Canadian Industrial Policy Objectives and Article III of G.A.T.T.:
Hational Ambitions and International obligations, (1981-82) 6 Canadian
Bus. L. Jrl. 385, at pp. 397-399.

364. G.A.T.T. Panel Report on Canada's Foreign Investment Review Act, General
Agreement on Tariffs and Trade, G.A.T.T. DOC. L/5504 (25h July 1983).
See_also, Paterson, supra note 112, at pp. 301-304,

365. The Investment Canada Act, S.C. 1985, c. 20.
366. Id. at ss. 2, 14, 21 and 23.
367. Statement by Thomas Barton, Senior Legal Counsel for Investment Canada

given during CBAQ Business Law Section meeting, Summary of Meeting, The
New Investment Canada Act, CBAO Business Law Section, October 16, 1985.

368. Jean-Paul Lacasse, "Legal Issues Relating to the Canadian National
Energy Program", (1983) 16 Vanderbilt Jrl. of Transnat'l L. 302, at
pp. 334-339,

369. The controversial legislation, the Canada 0i1 and Gas Act,
3.C. 1980-81-82-83, c. 81, was repealed by its replacement, the Canada
Petroieum Resources Act, $.C. 1986, c¢. 45.

370, 1, Bernier, "La Constitution Canadienne et la réglementation des rela-
tions économiques internationales au sortir du 'Tokyo Round'“, 20
C. de D. 673 (1979), at pp. 683-687.

See also: Citizens Insurance v. Parsons, 7 A.C. 96 (P.C. 1881-82);
Carnation Co. v. Quebec Agricultural Marketing Board, et al., 1968~
R.5.C. 238; Canadian Industrial Gas and 0il Ltd. v. Government of
Saskatchewan, 71978~ 2 R.S.C. 545: Procureur général de Québec v.
Kellogg's Co. of Canada et al., 71978~ 2 R.S.C. 211; and Nova Scotia
Board of Censors v. McNeil, ~1978~ 2 R.S.C. 662.

371. Constitution Act, 1982, s. 50 adding s. 92A to the Constitution Act,
1867.

372, Bernier, supra note 370, at pp. 688 and 6893 I. Bernier, "Le concept
d'union &conomique dans la Constitution Canadienne: de 1'intégration
commerciale & 1'intégration des facteurs de production“, (1979) 20
C. de D. 177, at pp. 189-192 and pp. 205-208,

Examples of provincial legislation include the following: Loi sur les
abeilles, L.R.Q. 1977, c. A-1 (Québec); Bees Act, R.S.0. 1980, c. 42
(Ontario); Boilers and Pressure Vessels Act, R.S.0. 1980, c. 46
(Ontario); Agriculture and Marketing Act, R.S.N.S. 1967, c. 3 (Nova
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Scotia); Loi sur la protection sanitaire des animaux, L.R.Q. 1977,

c. P-42 [Québec}; Development Corporations Act, R.S.0. 1980, c. 117
{Ontario); Motor Vehicle Act, R.S.B.C. 1979, c. 204 (British Columbia);
Loi sur 1'utilisation des ressources forestiéres, L.R.Q. 1977, c. U-2
(Québec); and The Development Fund Act, R.S.M. 1970, c. D-60 (Manitoba).

See: supra notes 4, 326 and 327 (softwood lumber) and supra note 319
{alcohoTic beverages).

John W. Comrie, "Current Problems in Canada/U.S. Trade", Annual Meeting

Papers of the Canadian Bar Association (Ottawa, Ontario, August 1987)
Z1, at pp. Z1 and Z6.

See, for example: Softwood lumber, supra note 4; potassium chloride, 52
Fed. Reg. 6836 (ITA), 5202 and 10641 (ITC); fresh cut flowers, 52 Fed.
Reg. 2126, 8491 (ITA) and 610, 8657 (ITC); welded carbon steel pipe, 52
Fed. Reg., 7287 (ITA); Canadian 1ive cattle and beef in U.S. markets, 52
Fed. Reg. 5199 (ITC); carbon steel bars, 51 Fed. Reg. 23803 (ITA); fresh
atlantic ground fish from Canada, supra note 320; red raspberries from
Canada, supra note 320; iron construction castings from Canada, 51 Fed.
Reg. 7646 (ITC); and oil country tubular goods from Canada, 51 Fed. Reg.
3270, 9540, and 21258 (ITC). ‘

Comrie, supra note 375, at pp. Z2-Z5.

See: X-Radial Steel Belted Tires from Canada, supra note 18. See also:
Lazar, supra note 343, at p. 226 (Honeywell case).

Final Affirmative Countervailing Duty Determination; Railcars from

Canada, supra note 18. See also: Paterson, supra note 112, at
ppP. 173-175.

Tariff Act of 1930, supra note 96.
Trade Act of 1974, supra note 93.

See: Lazar, supra note 302, at p. 233 and Comella, supra note 273, at
p. 304.

Lazar, supra note 301, at p. 230. For a discussion on State and private
"Buy American" preferences, see also: Grover, supra note 305, at pp.
187-189.

Specia} Import Measures Act, supra note 330 (hereinafter referred to as
IISIMAII .

Examples with respect to time limits are as follows: section 38 states
that the Deputy Minister has to make a preliminary determination of
dumping or subsidizing within 90 days after the initiation of the
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complaint; section 31, provides that an investigation must be launched
within 30 days of the receipt of a complaint; and section 41 provides
that the Deputy Minister must make a final determination with respect to
dumping or subsidization within 90 days of the preliminary determina-
tion. Id.

Grey Clark Shih and Associates, "Unfair Trade Practices Dispute Resolu-
tion Under Canadian Law: The Practitioner's Perspective”, Conference on
Canada and International Trade: Law, Business and Policy, Vol. TI
{University of Ottawa, May 3-4, 1985), at pp. 6-12.

For an interesting discussion on the Federal government's view of the
SIMA, see: Prentis, supra note 316.

Paterson, supra note 112, at pp. 136-138.

Foreign Extraterritorial Measures Act, S.C. 1984, ¢. 49. This legisla-
tion provides that the Attorney General of Canada, where a foreign
tribunal or state is proposing to take measures affecting international
trade or commerce which will seriously affect Canadian interests, may
make an order prohibiting the production of documents, prohibiting a
person from following the directives of the foreign tribunal or Jjudg-
ment, og refusing to recognize portions of a foreign Jjudgment. (ss. 3,
5 and 8).

Canada's embargo policy is implemented through the Export and Import
Permits Act, supra note 116,

D. Lasok, "Trade with the European Economic Community: A Challenge to
Canadian Lawyers", (1983) 17 University of Western Ontario L. Rev. 155,
at p. 160.

See, for example, supra note 329.

Joel Davidow, "Hegemony with a Vengeance: U.S. Trade Law Attacks on
Foreign Government Equity Participation in Exporting Enterprises", cited
in Conference on Canada and International Trade: Law, Business and
Policy, Vol. T (University of Ottawa, May 3 - &, 1985) at p. 3.

Siegfried Schultz, "Western Aid and Trade Policy Trends", (1985) 20
Intereconomics 40, at p. 43.

Christine A. Bogdanowicz-Bindert, "World Debt: The United States
Reconsiders”, (1985) 64 Foreign Affairs 259, at pp. 259 and 262.

IMF: Statement by J. Delarosigére, Managing Director of the Inter-
national Monetary Fund, at the Meeting of the G.A.T.T. Contracting
Parties at Ministerial Level, 15-19 September 1986, Punta del Este,
Uruguay, G.A.T.T. DOC. MIN (86)/ST/12 (16 September 1986).
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Bogdanowicz-Bindert, supra note 393, at p. 265.

IMF: Statement ... at the Meeting of the G.A.T.T. Contracting Parties,
supra note 394,

Lawson A.W. Hunter, “The Relationship Between Trade Policy and Competi-
tion Policy", Conference on Canada and International Trade: Law,

Business and Policy, Yol. IT {University of Ottawa, May 3 - 4, 1985}, at
pP. 8.

Id., at pp. 5 - 6.

J.W. Rowley, “Implications of International Trade Policy for Competition
in Canada; Sub nom Competition Policy ir Canada and Its Implications
for International Trade", Conference on Canada and International Trade:
Law, Business and Policy, Vol. II (University of Ottawa, May 3 - 4,
1985), at p. 3.

Hugh R. Cowan, "Export Trade Finance", (1986) 65 Canadian B. Rev. 368,
at p. 368.

Among the major industrialized nations, only West Germany exceeds Canada
in terms of exports as a percentage of Gross National Product; id..

Philip Slayton, "International trade Law: The Countervail Struggle",
(1984) 1 Business and the Law 21, at p. 22.

Grover, supra note 305, at p. 179. Those strategies are particularly
important vis-a-vis the United States market. Entering the American
market on a reciprocal basis was demonstrated by Spar Aerospace in the
space program; id..

Statement by Konrad Sigurdsson, Chairman of the Metropolitan Toronto
Export Club, "The Export Club - - a better idea", Canadian Sailings,
June 24, 1985, at p. 30.

The Toronto Export Cluk was founded in August 1982 and has as its
membership importers, exporters, trade commissioners, consultants,
accountants, engineers, bankers and customhouse brokers. Chapters of
this club are found in British Columbia, Alberta, Quebec and Saskat-
chewan. Id. at p. 31,

Butler, supra note 50, at p. 106.

See, supra note 133.

See: "Selling state fossels", The Fconomist, February 23, 1985,
Vol. 294, no. 7382, at p. 11; and "Making the modern dinosaur extinct",
The Economist, February 23, 1985, Vol. 294, no. 7382, at pp. 76 - 77.
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See: Canadair Limited Divestiture Authorization Act, S.C. 1986, c. 57;
TeTeglobe Canada Reorganization and Divestiture Act, S.C. 1987, c. 123
Canadian Arsenals Limited Divestitire Authorization, S.C. 1986, c. 203
and Canagrex Dissolution Act, S.C. 1987, c. 38.

Report of Special Committee on a National Trading Corporation, House of
Commons of Canada, Canada's Trade Challenge (Minister of Supply and
Services Canada, 4th Report, 1981), at p. 8.

National trading hcuses also exist: Brazil created the trading houses
of Interbras and Cobec, Sin-ipore has established a trading organization
called Intraco, and New Zea.and operates a national trading organization
to promote the exports of small and medium firms; id. at pp. 8 - 9,

Id. at pp. [11-[2] (“Report in Brief").
Id. at p. 18,
Canadian International Development Agency, "Business Relations with the

Trading House Sector - Policy", Administrative Bulletin no. 86 - 1,
dated May 14, 1986, at p. 1.

Trading houses are also encouraged to approach the Agency to enquire
about business opportunities; id. at p. 2.

T.P. Chen, "Canadian Export Credits, Guarantee and Insurance Programs",
cited in Studies in Canadian Business Law (G.H.L. Fridman, ed.,
Butterworths, Toronto, 1971) 368, at pp. 368 and 369.

Export Development Act, supra note 134, at section 10. The Export
Development Corporation has three programs: export insurance, export
loans and note purchases, and forfeiting.

Cowan, supra note 400, at p. 379.
Id. at pp. 369 and 380.

Government of Canada, "Export Financing - Coisultation Paper", January
1985 at p.3. See also: Cowan, supra note 400, at p. 380.

Of the 10% export financing provided by Canadian government programs,
support provided by the Export Development Corporation is estimated to
be 5%, support provided by the Canadian Wheat Board at 1% to 2% and the
remaining 1% to 2% is provided by such agencies as the Canadian Commer-
cial Corporation, the Canadian Dairy Commission, the Freshwater Fish
Marketing Corporation and the Canadian Saltfish Corporation; id. at

pp. 379 - 380,
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Winston Arnold, "Aid for Trade Debate", Development Business {September
1985) 16, Reading Selection (CIDA, ed., November 1985), at p. 118.

Id. at p. 120. As an alternative to financial assistance, the Canadian
International Development Agency encourages joint ventures between
Canadian business and developing countries.

J. De Meramon, "Countertrade, a Modernized Barter System", QECD Observer
(January, 1982), at p.13. See also: Walsh, supra note 230, at p. 3.

Thomas B. McVey, "Countertrade and Barter: Alternative Trade Financing

By Third World Nations®, (1980-81) 6 The International Trade L. Jrl.
197, at p. 197.

Countertrade exists in many forms and includes barter which is defined
as a "two-way exchange of goods effectuated without the use of
currency”, id..

Scott J. Lochner, "Guide to Countertrade and International Barter",
(1985) 19 The International Lawyer 725, at p. 745.

Id. at p. 747.

See: Howard M. Liebman, "Comment: G.A.T.T. and Countertrade Require-
ments", (1984) 18 Journal of World Trade L. 252, at pp. 253-260; Walsh,
supra note 230, at p. 10; and Thomas B. McVey, "Countertrade: Commer-
cial Practices, Legal Issues and Policy Dilemma", (1984) 16 Law and
Policy in Internat'l Bus. 1, at pp. 3-4.

Department of External Affairs, Countertrade Primer for Canadian Exports
(October, 1985), at p. 3. To-date Canada has been minimally affected by
countertrade due to the dominance of the United States of America and
other Organization for Economic Cooperation and Development countries as
export markets for Canadian goods and as the predominance of food and
raw materials exports have not been subject to extensive countertrade
pressure. Id..

Lochner, supra note 421, at p. 745,

Parties to countertrade arrangements will sometimes resell goods to a
third party buyer at below world market price or below the price which
private firms might pay for the goods or request subcontractors and
suppliers to purchase the goods, The firms subject to countertrade
arrangements may also be under pressure to unload quantities of goods
which do not always meet high quality standards; see: McVey, supra note
423, at p. 36.
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See: The Canada-U.S. Free Trade Agreement, supra note 345. For recent
analyses of this Agreement, see, for example, ‘merican Bar Association
- National Institute, United States/Canada rree Trade Agreement: The
Economic and Legal Implications (January 28-29, 1988}; University of
Ottawa - Faculty of Law, The Canada - US Free Trade Agreement:
Analysis of the Text {January 22, 1988); and University of McGill -
Institute of Comparative Law, Access to Markets Under the Canada - US
Free Trade Agreement (February 12, 1988).

Cowan, supra note 400, at p. 368.

Speech in the House of Commons by the Honourable Pat Carney, Minister
for International Trade, on the Trade Negotiations Debate, March 16,
1987, Hansard, vol. 129 (Monday, March 16, 1987) 4177.

See also: Hansard, vol. 129 (Tuesday, March 17, 1987) 4281 (considera-
tion of motion} and p. 4284 (motion carried).

Speech, supra note 429, at pp. 4177-4178.

Id. at pp. 4178-4179,

The Canada-U.5. Free Trade Agreement, supra note 345,

Rules of origin have been established in Article 301 for goods as
tariffs for the importation of goods from third countries may still be
applied by Canada or the United States of America.

Articlie 409 of the Agreement stipulates that export measures, for
example, short supply and conservation of national resources where
domestic production is similarly restrained, can be applied to reduce
the proportion of the goods exported to the other Party relative to the
supply of goods compared to the proportion exported prior to the imposi-
tion of the restriction.

In accordance with Article 702 of the Agreement, each party has the
right, for a period of twenty years from the effective date of the
agreement to apply a temporary duty on fresh fruits or vegetables
originating from the territory of the other party and imported into its
territory.

The term "service" is defined in Article 1401 of the Agreement by
listing certain activities such as: the production, distribution, sale,
marketing and delivery of a service listed in the Schedule to Annex
1408; access to, and use of, domestic distribution systems; and the
establishment of a commercial presence {other than an investment).

After the transition period, paragraph 3 of Article 1101 stipulates that
bilateral emergency action can be taken only with the consent of the
other party, and with respect to any action taken pursuant to

Article 1101, the party taking the action shall provide to the other
party mutually agreed trade l1iberalizing compensation (Article 1101:4).
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For the purposes of Articie 1102 of the Agreement, imports that range
from five to ten percent or less of total imports would not normally be
considered to be substantial (Article 1102:1).

Article 1904 of the Agreement also sets out the time limits and proce-
dures by which the panel will conduct its review. See, for example,
paragraph 14 of Article 1904 of the Agreement.

Article 1801 of the Agreement states that disputes arising under this
Agreement and the G.A.T.T. may be settled in any forum at the discretion
of the complaining party, except that once the dispute settlement
provisions of this Agreement or the G.A.T.T. have been initiated, the
procedure initiated will be used to the exciusion of the other.

See, for example, chapters 8, 9, 10 and 17 of the Agreement.

John D. Richard, "Understanding Evoiving Canada/U.S. Trade Relations,
The Current Situation”, Paper presented at the Canadian Bar Association,
Annual Meeting (Ottawa, Ontario, 1987) at p. 5.

See, for example, the Central American Common Market and the Caribbean
Market lﬁﬁﬁlﬁgﬁi, General Agreement on Tariffs and Trade, BISD, 24
Supp./68-72 (1977) {adoption); and Association of South-East Asian
Nations (ASEAN), General Agreement on Tariffs and Trade, BISD, 26

Supp./{1979) (adoption).

See, for example, "Europe eyeing G.A.T.T. challenge to trade pact”, The
Gazette (Thursday, January 14, 1988) at p. B-3. Indeed, it is not cTear
that even with the Agreement that Canada would be exempt from protec-
tionist trade legislation presently before the U.S. Congress.

Minister for International Trade, "Speaking Notes for the Honourable Pat
Carney, Minister for Internaticnal Trade, to the 43rd Session of
Contracting Parties of th G.A.T.T.", Statement no. 87/69 (Geneva,
December 1, 1987), at pp. 3-4.

See, supra, text at pp. 70, 71, 85, 87 and 88.

The Uruguay Round - Decisions of 28 January 1987, supra note 31.
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APPENDIX 1
THE GENERAL AGREEMENT ON TARIFFS AND TRADE
(Extracts)

PART 1

Article I
General Most-Favoured-Nation Treatment

1. With respect to customs duties and charges of any kind imposed on
or in connection with importation or exportation or imposed on the
jnternational transfer of payments for imports or exports, and with
respect to the method of levying such duties and charges, and with
respect to all rules and formalities in connection with jmportation and
exportation, and with respect to all matters referred to in paragraphs 2
and 4 of Article III, any advantage, favour, privilege or immunity
granted by any contracting party to any product originating in or
destined for any other country shall be accorded immediately and uncon-
ditionally to the like product originating in or destined for the
territories of all other contracting parties.

Article Il
Schedulies of Concessions

1. (a) Each contracting party shall accord to the commerce of the other
contracting parties treatment no less favourable than that provided for
in the appropriate Part of the appropriate Schedule annexed to this
Agreement.
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PART 11

Article III
National Treatment on Internal Taxation and Regulation

1. The contracting parties recognize that internal taxes and other
internal charges, and laws, reguiations and requirements affecting the
internal sale, offering for sale, purchase, transportation, distribution
or use of products, and internal quantitative regulations requiring the
mixture, processing or use of products in specified amounts or propor-
tions, should not be applied to imported or domestic products so as to
afford protection to domestic¢ production.

2. The products of the territory of any contracting party imported

into the territory of any other contracting party shall not be subject,
directly or indirectly, to internal taxes or other internal charges of
any kind in excess of those applied, directly or indirectly, to like
domestic products. Moreover, no contracting party shall otherwise apply
internal taxes or other internal charges to imported or domestic products
in a manner contrary to the principles set forth in paragraph 1.

3. With respect to any existing internal tax which is inconsistent
with the provisions of paragraph 2, but which is specifically authorized
under a trade agreement, in force on April 10, 1947, in which the import
duty on the taxed product is bound against increase, the contracting
party imposing the tax shall be free to postpone the application of the
provisions of paragraph 2 to such tax until such time as it can obtain
reiease from the obligations of such trade agreement in order to permit
the increase of such duty to the extent necessary to compensate for the
elimination of the protective element of the tax.

4, The products of the territory of any contracting party imported
into the territory of any other contracting party shall be accorded
treatment no less favourable than that accorded to like products of
national origin in respect of all Taws, regulations and requirements
affecting their internal sale, offering for sale, purchase, transpor-
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tation, distribution or use. The provisions of this paragraph shall not
prevent the application of differential internal transportation charges
which are based exclusively on the economic operation of the means of
transport and not on the nationality of the product.

5. No contracting party shall establish or maintain any internal
quantitative regulation relating to the mixture, processing or use of
products in specified amounts or proportions which requires, directly or
indirectly, that any specified amount or proportion of any product which
js the subject of the regulation must be supplied from domestic sources.
Moreover, no contracting party shall otherwise apply internal quanti-
tative reguiations in a manner contrary to the principles set forth in
paragraph 1.

6. The provisions of paragraph 5 shall not apply to any internal
quantitative regulation in force in the territory of any contracting
party on July 1, 1939, April 10, 1947, or March 24, 1948, at the option
of that contracting party; Provided that any such regulation which is
contrary to the provisions of paragraph 5 shall not be modified to the
detriment of imports and shall be treated as a customs duty for the
purpose of negotiation.

7. No internal quantitative regulation relating to the mixture,
processing or use of products in specified amounts or proportions shall
be applied in such a manner as to allocate any such amount or proportion
among external sources of supply.

8. (a) The provisions of this Article shall not apply to laws, regula-
tions or requirements governing the procurement by governmental agencies
of products purchased for governmental purposes and not with a view to
commercial resale or with a view to use in the production of goods for
commercial sale.
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(b) The provisions of this Article shall not prevent the payment
of subsidies exclusively to domestic producers, including payments to
domestic producers derived from the proceeds of internal taxes or
charges applied consistently with the provisions of this Article and
subsidies effected through governmental purchases of domestic products.

Article VI
Anti-dumping and Countervailing Duties

1. The contracting parties recognize that dumping, by which products
of one country are introduced into the commerce of another country at
less than the normal value of the products, is to be condemned if it
causes or threatens material injury to an established industry in the
territory of a contracting party or materially retards the establishment
of a domestic industry. For the purposes of this Article, a product is
to be considered as being introduced into the commerce of an importing
country at less than its normal value, if the price of the product
exported from one country to another

(a) 1is less than the comparable price, in the ordinary course of
trade, for the 1ike product when destined for consumption in
the exporting country, or,

{b) 1in the absence of such domestic price, is less than either

(i) the highest comparable price for the like product for
export to any third country in the ordinary course of
trade, or

(i) the cost of production of the product in the country of
origin plus a reasonable addition for selling cost and
profit.
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Due allowance shall be made in each case for differences in conditiens
and terms of sale, for differences in taxation, and for other differ-
ences affecting price comparability.

2. In order to offset or prevent dumping, a contracting party may ievy
on any dumped product an anti-dumping duty not greater in amount than
the margin of dumping in respect of such product. For the purposes of
this Article, the margin of dumping is the price difference determined
in accordance with the provisions of paragraph 1.

3. No countervailing duty shall be levied on any product of the
territory of any contracting party imported into the territory of
another contracting party in excess of an amount equal to the estimated
bounty or subsidy determined to have been granted, directly or
jndirectly, on the manufacture, production or export of such product in
the country of origin or exportation, including any special subsidy to
the transportation of a particular product. The term "countervailing
duty" shall be understood to mean a special duty levied for the purpose
of offsetting any bounty or subsidy bestowed, directly or indirectly,
upon the manufacture, production or export of any merchandise.

4, No product of the territory of any contracting party imported into
the territory of any other contracting party shall be subject to anti-
dumping or countervailing duty by reason of the exemption of such
product from duties or taxes borne by the like product when destined for
consumption in the country of origin or exportation, or by reason of the
refund of such duties or taxes.

5. No product of the territory of any contracting party imported into
the territory of any other contracting party shall be subject to both
anti-dumping and countervailing duties to compensate for the same
situation of dumping or export subsidization.

6. {(a) No contracting party shall levy any anti-dumping or counter-
vailing duty on the importation of any product of the territory of
another contracting party unless it determines that the effect of the
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dumping or subsidization, as the case may be, is such as to cause or
threaten material injury to an established domestic industry, or is such
as to retard materially the establishment of a domestic industry.

(b) The CONTRACTING PARTIES may waive the requirement of sub-
paragraph (a) of this paragraph so as to permit a contracting party to
Tevy an anti-dumping or countervailing duty on the importation of any
product for the purpose of offsetting dumping or subsidization which
causes or threatens material injury to an industry in the territory of
another contracting party exporting the product concerned to the terri-
tory of the importing contracting party. The CONTRACTING PARTIES shall
waive the requirements of sub-paragraph (a} of this paragraph, so as to
permit the levying of a countervailing duty, in cases in which they find
that a subsidy is causing or threatening material injury to an industry
in the territory of another contracting party exporting the product
concerned to the territory of the importing contracting party.

(c) In exceptional circumstances, however, where delay might cause
damage which would be difficult to repair, a contraciing party may levy
a countervailing duty for the purpose referred to in sub-paragraph (b)
of this paragraph without the prior approval of the CONTRACTING PARTIES;
Provided that such action shall be reported immediately to the
CONTRACTING PARTIES and that the countervailing duty shall be withdrawn
promptly if the CONTRACTING PARTIES disapprove.

7. A system for the stabilization of the domestic price or of the
return to domestic producers of a primary commodity, independently of
the movements of export prices, which resuits at times in the sale of
the commodity for export at a price lower than the comparable price
charged for the 1ike commodity to buyers in the domestic market, shall
be presumed not to result in material injury within the meaning of
paragraph 6 if it is determined by consultation among the contracting
parties substantially interested in the commodity concerned that:

(a) the system has also resulted in the sale of the commodity for
export at a price higher than the comparable price charged for
the like commodity to buyers in the domestic market, and



(b) the system is so operated, either because of the effective
regulation of production, or otherwise, as not to stimulate
exports unduly or otherwise seriously prejudice the interests
of other contracting parties.

Article VII
Yaluation for Customs Purposes

1. The contracting parties recognize the validity of the general
principles of valuation set forth in the following paragraphs of this
Article, and they undertake to give effect to such principles, in
respect of all products subject to duties or other charges or restric-
tions on importation and exportation based upon or regulated in any
manner by value. Moreover, they shall, upon a request by another
contracting party, review the operation of any of their laws or regula-
tions relating to value for customs purposes in the 1ight of these
principles. The CONTRACTING PARTIES may request from contracting

parties reports on steps taken by them in pursuance of the provisions of
this Article.

Article VIII
Fees and Formalities connected with
Importation and Exportation

1. (a) A1l fees and charges of whatever character {other than import and
export duties and other than taxes within the purview of Articie I11)
jmposed by contracting parties on or in connexion with importation or
exportation shall be 1imited in amount to the approximate cost of
services rendered and shall not represern. an indirect protection to
domestic products or a taxation if imports or exports for fiscal pur-
poses. ‘
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{b) The contracting parties recognize the need for reducing the number
and diversity of fees and charges referred to in sub-paragraph (a).

(¢) The contracting parties also recognize the need for minimizing the
incidence and complexity of import and export formalities and for
decreasing and simplifying import and export documentation requirements.

Article XI
General Elimination of Quantitative Restrictions

1. No prohibitions or restrictions other than duties, taxes or other
charges, whether made effective through quotas, import or export licences
or other measures, shall be instituted or maintained by any contracting
party on the importation of any product of the territory of any other
contracting party or on the exportation or sale for export of any
product destined for the territory of any other contracting party.

2. The provisions of paragraph 1 of this Article shall not extend to
the following:

(a) Export prohibitions or restrictions temporarily applied to
prevent or relieve critical shortages of foodstufffs or other
products essential to the exporting contracting party;

(b) Import and export prohibitions or restrictions necessary to
the application of standards or regulations for the classifi-
cation, grading or marketing of commodities in international
trade;

(c} Import restrictions on any agricultural or fisheries product,
imported in any form, necessary to the enforcement of govern-
mental measures which operate:
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(i) to restrict the quantities of the like domestic product
permitted to be marketed or produced, or, if there is no
substantial domestic production of the like product, of a
domestic product for which the imported product can be
directly substituted; or

(ii) to remove a temperary surplus of the 1ike domestic
product, or, if there is no substantial domestic
production of the like product, of a domestic product for
which the imported product can be directly substituted,
by making the surplus available to certain groups of
domestic consumers free of charge or at prices below the
current market level; or

(iii) to restrict the quantities permitted to be produced of
any animal product the production of which is directly
dependent, wholly or mainly, on the imported commodity,
if the domestic production of that commodity is rela-
tively negligible.

Any contracting party applying restrictions on the importation of any
prodﬁct pursuant to sub-paragraph (c) of this paragraph shall give
public notice of the total quantity or value of the product permitted to
be imported during a specified future period and of any change in such
quantity or value. Moreover, any restrictions applied under (i) above
shall not be such as will reduce the total of imports relative to the
total of domestic production, as compared with the proportion which
might reasonably be expected to rule between the two in the absence of
restrictions. In determining this proportion, the contracting party
shall pay due regard to the proportion prevailing during a previous
representative period and to any special factors which may have affected
or may be affecting the trade in the product concerned.
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Article XII
Restrictions to Safeguard the Balance of Payments

1. Notwithstanding the provisions of paragraph 1 of Articie XI, any
contracting party, in order to safeguard its external financial position
and its balance of payments, may restrict the guantity or value of
merchandise permitted to be imported, subject to the provisions of the
following paragraphs of this Article.

2. (a) Import restrictions instituted, maintained or intensified by a
contracting party under this Article shall not exceed those necessary:

(i) to forestall the imminent threat of, or to stop, a
serious decline in its monetary reserves, or

(ii) in the case of a contracting party with very low monetary
reserves, to achieve a reasonable rate of increase in its
reserves.

Due regard shall be paid in either case to any special factors which may
be affecting the reserves of such contracting party or its need for
reserves, including, where special external credits or other resources
are available to it, the need to provide for the appropriate use of such
credits or resources.

(b) Contracting parties applying restrictions under sub-paragraph
{a) of this paragraph shall progressively relax them as such conditions
improve, maintaining them only to the extent that the conditions
specified in that sub-paragraph still justify their application. They
shall eliminate the restrictions when conditions would no longer justify
their institution or maintenance under that sub-paragraph.

3. (a) Contracting parties undertake, in carrying out their domestic
policies, to pay due regard to the need for maintaining or restoring
equilibrium in their balance of payments on a sound and lasting basis
and to the desirability of avoiding an uneconomic employment of
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preductive resources. They recognize that, in order to achieve these
ends, it is desirable so far as possible to adopt measures which expand
rather than contract international trade.

(b) Contracting parties applying restrictions under this Article
may determine the incidence of the restrictions on imports of different
products or classes of products in such a way as to give priority to the
jmportation of those products which are more essential. |

(¢) Contracting parties applying restrictions under this Article
undertake:

(i) to avoid unnecessary damage to the commercial or economic
interests of any other contracting party;

(i) not to apply restrictions so as to prevent unreasonably
the importation of any description of goods in minimum
commercial quantities the exclusion of which would impair
regular channels of trade; and

(i4i) not to apply restrictions which would prevent the
importation of commercial samples or prevent compliance
with patent, trade mark, copyright, or similar
procedures.

(d} The contracting parties recognize that, as a result of
domestic policies directed towards the achievement and maintenance of
full and productive employment or towards the development of economic
resources, a contracting party may experience a high level of demand for
imports involving a threat to its monetary reserves of the sort referred
_to in paragraph 2(a) of this Article. Accordingly, a contracting party
otherwise complying with the provisions of this Article shall not be
required to withdraw or modify restrictions on the ground that a change
in those policies would render unnecessary restrictions which it is
applying under this Article.
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4, (2) Any contracting party applying new restrictions or raising the
general level of its existing restrictions by a substantial
intensification of the measures applied under this Article shall
immediately after instituting or intensifying such restrictions {or, in
circumstances in which prior consultation is practicable, before doing
so) consult with the CONTRACTING PARTIES as to the nature of its balance
of payments difficulties, alternative corrective measures which may be
availabie, and the possible effect of the restrictions on the economies
of other contracting parties.

(b} On a date to be determined by them, the CONTRACTING PARTIES
shall review all restrictions stili applied under this Article on that
date. Beginning one year after that date, contracting parties applying
import restrictions under this Article shall enter into consultations of
the type provided for in sub-paragraph (a) of this paragraph with the
CONTRACTING PARTIES annually.

(c) (i) 1If, in the course of consultations with a contracting
party under sub-paragraph {(a) or (b) above, the CONTRACTING PARTIES find
that the restrictions are not consistent with the provisions of this
Article or with those of Article XIII (subject to the provisions of
Article XIV), they shall indicate the nature of the inconsistency and
may advise that the restrictions be suitably modified.

Article XIII
Non-discriminatory Administration of Quantitative Restrictions

1. No prohibition or restriction shall be applied by any contracting
party on the importation of any product of the territory of any other
contracting party or on the exportation of any product destined for the
territory of any other contracting party, uniess the importation of the
like product of &1l third countries or the exportation of the Tike
product to all third countries is similarly prohibited or restricted.
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2. In applying import restrictions to any product, contracting parties
shall aim at a distribution of trade in such product approaching as
closely as possible the shares which the various contracting parties
might be expected to obtain in the absence of such restrictions, and to
this end shall observe the following provisions:

(a)

(b)

(c}

(d)

Wherever practicable, quotas representing the total amount of
permitted imports (whether allocated among supplying countries
or not) shall be fixed, and notice given of their amount in
accordance with paragraph 3 (b) of this Article;

In cases in which quotas are not practicable, the restrictions

may be applied by means of import licences or permits without
a quota;

Contracting parties shall not, except for purposes of
operating quotas allocated in accordance with sub-paragraph
(d) of this paragraph, require that import licences or permits
be utilized for the importation of the product concerned from
a particular country or source;

In cases in which a quota is allocated among supplying
countries, the contracting party applying the restrictions may
seek agreement with respect to the allocation of shares in the
quota with all other contracting parties having a substantial
interest in supplying the product concerned. In cases in
which this method is not reasonably practicable, the
contracting party concerned shall allot to contracting parties
having a substantial interest in supplying the product shares
based upon the proportions, supplied by such contracting
parties during a previous representative period, of the total
quantity or value of imports of the product, due account being
taken of any special factors which may have affected or may be
affecting the trade in the product. No conditions or
formalities shall be imposed which would prevent any
contracting party from utilizing fully the share of any such
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total gquantity or value which has been allotted to it, subject
to importation being made within any prescribed period to
which the quota may relate.

Article XIV
Exceptions to the Rule of Non-discrimination

1. A contracting party which applies restrictions under Article XII or
under Section B of Article XVIII may, in the application of such
restrictions, deviate from the provisions of Article XIII in a manner
having equivalent effect to restrictions on payments and transfers for
current international transactions which that contracting party may at
that time apply under Article VIII or XIV of the Articles of Agreement
of the International Monetary Fund, or under analogous provisions of a
special exchange agreement entered into pursuant to paragraph 6 of
Article XV.

2. A contracting party which is applying import restrictions under
Article XII or under Section B of Article XVIII may, with the consent of
the CONTRACTING PARTIES, temporarily deviate from the provisions of
Article XIII in respect of a small part of its external trade where the
benefits to the contracting party or contracting parties concerned
substantially outweigh any injury which may result to the trade of other
contracting parties.
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Article XV
Exchange Arrangements

1. The CONTRACTING PARTIES shall seek co-operation with the
International Monetary Fund to the end that the CONTRACTING PARTIES and
the Fund may pursue a co-ordinated policy with regard to exchange
questions within the jurisdiction of the Fund and questions of
quantitative restrictions and other trade measures within the
jurisdiction of the CONTRACTING PARTIES.

2. In all cases in which the CONTRACTING PARTIES are called upon to
consider or deal with problems concerning monetary reserves, balances of
payments or foreign exchange arrangements, they shall consult fully with
the International Monetary Fund. In such consultations, the CONTRACTING
PARTIES shall accept all findings of statistical and other facts
presented by the Fund relating to foreign exchange, monetary reserves
and balances of payments, and shall accept the determination of the Fund
as to whether action by a contracting party in exchange matters is in
accordance with the Articles of Agreement of the International Monetary
Fund, or with the terms of a special exchange agreement between that
contracting party and the CONTRACTING PARTIES. The CONTRACTING PARTIES,
in reaching their final decision in cases involving the criteria set
forth in paragraph 2 (a) of Article XII or in paragraph 9 of Article
XVIII, shall accept the determination of the Fund as to what constitutes
a serious decline in the contracting party's monetary reserves, a very
Tow level of its monetary reserves or a reasonable rate of increase in
its monetary reserves, and as to the financial aspects of other matters
covered in consultation in such cases.

3. The CONTRACTING PARTIES shall seek agreement with the Fund
regarding procedures for consultation under paragraph 2 of this Article.



- 16 -
9. Nothing in this Agreement shall preclude:

(a) the use by a contracting party of exchange controis or
exchange restrictions in accordance with the Articles of
Agreement of the International Monetary Fund or with that
contracting party's special exchange agreement with the
CONTRACTING PARTIES, or

(b) the use by a contracting party of restrictions or controls on
imports or exports, the sole effect of which, additional to
the effects permitted under Articles XI, XII, XIII and XIV, is
to make effective such exchange controls or exchange
restrictions.

Article XVI
Subsidies
Section A - Subsidies in General

1. If any contracting party grants or maintains any subsidy, including
any form of income or price support, which operates directly or
indirectly to increase exports of any product from, or to reduce imports
of any product into, its territory, it shall notify the CONTRACTING
PARTIES in writing of the extent and nature of the subsidization, of the
estimated effect of the subsidization on the quantity of the affected
product or products imported into or exported from its territory and of
the circumstances making the subsidization necessary. In any case in
which it is determined that serious prejudice to the interests of any
other contracting party is caused or threatened by any such
subsidization, the contracting party granting the subsidy shall, upon
request, discuss with the other contracting party or parties concerned,
or with the CONTRACTING PARTIES, the possibility of 1imiting the |
subsidization.
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Section B - Additional Provisions on Export Subsidies

2. The contracting parties recognize that the granting by a
contracting party of a subsidy on the export of any product may have
harmful effects for other contracting parties, both importing and
exporting, may cause undue disturbance to their normal commercial
interests, and may hinder the achievement of the objectives of this
Agreement.

3. Accordingly, contracting parties should seek to avoid the use of
subsidies on the export of primary products. If, however, a contracting
party grants directly or indirectly any form of subsidy which operates
to increase the export of any primary product from its territory, such
subsidy shall not be applied in a manner which results in that
contracting party having more than an equitable share of world export
trade in that product, account being taken of the shares of the
contracting parties in such trade in the product during a previous
representative period, and any special factors which may have affected
or may be affecting such trade in the product.

4. Further, as from 1 January 1958 or the earliest practicable date
thereafter, contracting parties shall cease to grant either directly or
indirectly any form of subsidy on the export of any product other than a
primary product which subsidy results in the sale of such product for
export at a price lower than the comparable price charged for the like
product to buyers in the domestic market. Until 31 December 1957 no
contracting party shall extend the scope of any such subsidization
beyond that existing on 1 January 1955 by the introduction of new, or
the extension of existing, subsidies.

5. The CONTRACTING PARTIES shall review the operation of the
provisions of this Article from time to time with a view to examining
its effectiveness, in the light of aclual experience in promoting the
objectives of this Agreement and avoiding subsidization seriously
prejudicial to the trade or interests of contracting parties.
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Article XVII
State Trading Enterprises

1. (a) Each contracting party undertakes that if it establishes or
maintains a State enterprise, wherever located, or grants to any
enterprise, formally or in effect, exclusive or special privileges, such
enterprise shall, in its purchases or sales involving either imports or
exports, act in a manner consistent with the general principles of
non-discriminatory treatment prescribed in this Agreement for
governmental measures affecting imports or exports by private traders.

(b} The provisions of sub-paragraph (a) of this paragraph shall be
understood to require that such enterprises shall, having due regard to
the other provisions of this Agreement, make any such purchases or sales
solely in accordance with commercial considerations, including price,
quality, availability, marketability, transportation and other
conditions of purchase or sale, and shall afford the enterprises of the
other contracting parties adequate opportunity, in accordance with
customary business practice, to compete for participation in such
purchases or sales.

(c} No contracting party shall prevent any enterprise (whether or
not an enterprise described in sub-paragraph (a} of this paragraph)
under its jurisdiction from acting in accordance with the principles of
sub-paragraphs (a) and (b} of this paragraph.

2. The provisions of paragraph 1 of this Article shall not apply to
imports of products for immediate or ultimate consumption in
governmental use and not otherwise for resale or use in the production
of goods for sale. With respect to such imports, each contracting party
shall accord to the trade of the other contracting parties fair and
equitable treatment.
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3. The contracting parties recognize that enterprises of the kind
described in paragraph 1 {a) of this Article might be operated so as to
create serious obstacles to trade; thus negotiations on a reciprocal and
mutually advantageous basis designed to limit or reduce such obstacles
are of importance to the expansion of international trade.

Article XVIII
Governmental Assistance to Economic Development

1. The contracting parties recognize that the attainment of the
objectives of this Agreement will be facilitated by the progressive
development of their economies, particularly of those contracting
parties the economies of which can only support low standards of living
and are in the early stages of development.

2. The contracting parties recognize further that it may be necessary
for those contracting parties, in order to implement programmes and
policies of economic development designed to raise the general standard
of 1iving of their people, to take protective or other measures
affecting imports, and that such measures are justified in so far as
they facilitate the attainment of the objectives of this Agreement.
They agree, therefore, that those contracting parties should enjoy
additional Facilities to enable them (a) to maintain sufficient
flexibility in their tariff structure to be able to grant the tariff
protection required for the establishment of a particular industry and
(b) to apply quantitative restrictions for balance of payments purposes
in a manner which takes full account of the continued high level of
demand for imports likely to be generated by their programmes of
economic development.
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3. The contracting parties recognize finally that, with those
additional facilities which are provided for in Sections A and B of this
Article, the provisions of this Agreement would normally be sufficient
to enable contracting parties to meet the requirements of their economic
development. They agree, however, that there may be circumstances where
no measure consistent with those provisions is practicabie to permit a
contracting party in the process of economic development to grant the
governmental assistance required to promote the establishment of
particular industries with a view to raising the general standard of
living of its people. Special procedures are laid down in Sections C
and D of this Article to deal with those cases.

4. (a) Conseguently, a contracting party the economy of which can
only support low standards of Tiving and is in the early stages of
development shall be free to deviate temporarily from the provisions of
the other Articles of this Agreement, as provided in Sections A, B and C
of this Article.

LR

Section A

7. {a) If a contracting party coming within the scope of paragraph 4
(a) of this Article considers it desirable, in order to promote the
establishment of a particular industry with a view to raising the
general standard of living of its people, to modify or withdraw a
concession included in the appropriate Schedule annexed to this
Agreement, it shall notify the CONTRACTING PARTIES to this effect and
enter into negotiations with any contracting party with which such
concession was initially negotiated, and with any other contracting
party determined by the CONTRACTING PARTIES to have a substantial
interest therein. If agreement is reached between such contracting
parties concerned, they shall be free to modify or withdraw concessions
under the appropriate Schedules to this Agreement in order to give
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effect to such agreement, including any compensatory adjustments
involved.

(b) If agreement is not reached within sixty days after the
notification provided for in sub-paragraph (a) above, the contracting
party which proposes to modify or withdraw the concession may refer the
matter to the CONTRACTING PARTIES, which shall promptly examine it. If
they find that the contracting party which proposes to modify or
withdraw the concession has made every effort to reach an agreement and
that the compensatory adjustment offered by it is adequate, that
contracting party shall be free to modify or withdraw the concession if,
at the same time, it gives effect to the compensatory adjustment. If
the CONTRACTING PARTIES do not find that the compensation offered by a
contracting party proposing to modify or withdraw the concession is
adequate, but find that it has made every reasonable effort to offer
adequate compensation, that contracting party shall be free to proceed
with such modification or withdrawal. If such action is taken, any
other contracting party referred to in sub-paragraph (a) above shall be
free to modify or withdraw substantially equivalent concessions

initially negotiated with the contracting party which has taken the
action.

Section B

8. The contracting parties recognize that contracting parties coming
within the scope of paragraph 4(a) of this Article tend, when they are
in rapid process of development, to experience balance of payment
difficulties arising mainly from efforts to expand their internal
markets as well as from the instability of their terms of trade.
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9. In order to safeguard its external financial position and to ensure
a level of reserves adequate for the implementation of its programme of
economic development, a contracting party coming within the scope of
paragraph 4(a) of this Article may, subject to the provisions o para-
graphs 10 to 12, control the general level of its imporis by restricting
the quantity or value of merchandise permitied to be imported; Provided
that the import restrictions instituted, maintained or intensified shall
not exceed those necessary:

(a) to forestall the threat of, or to stop, a serious decline in
its monetary reserves, or

(b) in the case of a contracting party with inadequate monetary
reserves, to achieve a reasonable rate of increase in its
reserves.

Due regard shall be paid in either case to any special factors which may
be affecting the reserves of the contracting party or its need for
reserves, including, where special external credits or other recources
are available to it, the need to provide for the appropriate use of such
credits or resources.

10. In applying these restrictions, the contracting party may determine
their incidence on imports of different products or classes of products
in such a way as to give priority to the importation of those products
which are more essential in the light of its policy of economic
development; Provided that the restrictions are so applied as to avoid
unnecessary damage to the commercial or economic interests of any other
contracting party and not to prevent unreasonably the importation of any
description of goods in minimum commercial quantities the exclusion of
which would impair regular channels of trade; and Provided further that
the restrictions are not so applied as to prevent the importation of
commercial samples or to prevent compiiance with patent, trade mark,
copyright or similar procedures.
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11. In carrying out its domestic policies, the contracting party
concerned shall pay due regard to the need for restoring equilibrium in
its balance of payments on a sound and lasting basis and to the desira-
bility of assuring an economic employment of productive resources. It
shall progressively relax any restrictions applied under this Section as
conditions jmprove, maintaining them only to the extent necessary under
the terms of paragraph 9 of this Article and shall eliminate them when
conditions no longer justify such maintenance; Provided that no contrac-
ting party shall be required to withdraw or modify restrictions on the
ground that a change in its development policy would render unnecessary
the restrictions which it is applying undear this Section.*

12 (a) Any contracting party applying new restrictions or raising the
general level of its existing restrictions by a substantial intensifi-
cation of the measures applied under this Section, shall immediately
after instituting or intensifying such restrictions {or, in circum-
stances in which prior consultation is practicable, before doing so)
consult with the CONTRACTING PARTIES as to the nature of its balance of
payments difficulties, alternative corrective measures which may be
available, and the possible effect of the restrictions on the economies
of other contracting parties.

(b) 0On a date to be determinet by them,* the CONTRACTING PARTIES
shall review all restrictions still applied under this Section on that
date. Beginning two years after that date, contracting parties applying
restrictions under this Section shall enter into consultations of the
type provided for in sub-paragraph (a) above with the CONTRACTING
PARTIES at intervals of approximately, but not less than, two years
according to a programme to be drawn up each year by the CONTRACTING
PARTIES; Provided that no consultation under this sub-paragraph shall
take place within two years after the conclusion of a consultation of a
general nature under any other provision of this paragraph.

(c) (i) 1If, in the course of consultations with the contracting
party under sub-paragraph {a) or {b) of this paragraph, the CONTRACTING
PARTIES find that the restrictions are not consistent with the
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praovisions of this Section or with those of Article XIII (subject to the
provisions of Article XIY), they shall indicate the nature of the
inconsistency and may advise that the restrictions be suitably modified.

(ii) If, however, as a result of the consultations, the
CONTRACTING PARTIES determine that the restrictions are being applied in
a manner involving an inconsistency of a serious nature with the provi-
sions of this Section or with those of Article X1il (subject to the
provisions of the Article XIV) and that damage to the trade of any
contracting party is caused or threatened thereby, they shall so inform
the contracing party applying the restrictions and shall make appro-
priate recommendations for securing conformity with such provisions
within a specified period. If such contracting party does not comply
with these recommendations within the specified period, the CONTRACTING
PARTIES may release any contracting party the trade of which is adver-
sely affected by the restrictions from such obligations under this
Agreement towards the contracting party applying the restrictions as
they determine to be appropriate in the circumstances.

(d) The CONTRACTING PARTIES shall invite any contracting party
which is applying restrictions under this Section to enter into consul-
tations with them at the request of any contracting party which can
establish a prima facie case that the restrictions are inconsistent
with the provisions of this Section or with those of Article XIII
(subject to the provisions of Article XIV) and that its trade is adver-
sely affected thereby. However, no such invitation shall be issued
unless the CONTRACTING PARTIES have ascertained that direct discussions
between the contracting parties concerned have not been successful. If,
as a result of the consultations with the CONTRACTING PARTIES no agree-
ment is reached and they determine that the restrictions are being
applied inconsistently with such provisions, and that damage to the
trade of the contracting party initiating the procedures is caused or
threatened thereby, the shall recommend the withdrawal or modification
of the restrictions. If the restrictions are not withdrawn or modified
within such time as the CONTRACTING PARTIES may prescribe, they may
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release the contracting party initiating the procedure from such obli-
gations under this Agreement towards the contracting party applying the
restrictions as they determine to be appropriate in the circumstances.

Section C

13. If a contracting party coming within the scope of paragraph 4(a) of
this Article finds that governmental assistance is required to promote
the establishment of a particular industry* with a view to rajsing the
general standard of Tiving of its people, but that no measure consistent
with the other provisions of this Agreement is practicable to achieve
that objective, it may have recourse to the provisions and procedures
set out in this Section.*

Article XIX
Emergency Action on Imports of Particular Products

1. (a) If, as a result ~f unforeseen developments and of the effect
of the obligations incurrcd by a contracting party under this Agreement,
including tariff concessions, any product is being imported into the
territory of that contracting party in such increased quantities and
under such conditions as to cause or threaten serious injury to domestic
producers in that territory of 1ike or directly competitive products,
the contracting party shall be free, in respect of such product, and to
the extent and for such time as may be necessary to prevent or remedy
such injury, to suspend the obligation in whole or in part or to with-
draw or modify the concession.
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(b) If any product, which is the subject of a concession with
respect to a preference, is being imported into the territory of a
contiracting party in the circumstances set forth in sub-paragraph (a) of
this paragraph, so as to cause or threaten serious injury to domestic
producers of like or directly competitive products in the territory of a
contracting party which receives or received such preference, the
importing contracting party shall be free, if that other contracting
party so requests, to suspend the relevant obligation in whole or in
part or to withdraw or modify the concession in respect of the product,
to the extent and for such time as may be necessary to prevent or remedy
such injury.

2. Before any contracting party shall take action pursuant to the
provisions of paragraph 1 of this Article, it shall give notice in
writing to the CONTRACTING PARTIES as far in advance as may be
practicable and shail afford the contracting parties and those
contracting parties having a substantial interest as exporters of the
product concerned an opportunity to consult with it in respect of the
proposed actian. When such notice is given in relation to a concession
with respect to a preference, the notice shall name the contracting
party which has requested the action. In critical circumstances, where
delay would cause damage which it would be difficult to repair, action
under paragraph 1 of this Article may be taken provisionally without
prior consultation, on the condition that consultation shall be effected
immediately after taking such action.

3. (a) If agreement among the interested contracting parties with
respect to the action is not reached, the contracting party which
proposes to take or continue the action shall, nevertheless, be free to
do so, and if such action is taken or continued, the affected
contracting parties shall then be free, not later than ninety days after
such action is taken, to suspend, upon the expiration of thirty days
from the day on which written notice of such suspension is received by
the CONTRACTING PARTIES, the application to the trade of the contracting
party taking such action, or, in the case envisaged in paragraph 1 (b)
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of this Article, to the trade of the contracting party requesting such
action, of such substantially equivalent concessions or other
obligations under this Agreement the suspension of which the CONTRACTING
PARTIES do not disapprove.

(b) Notwithstanding the provisions of sub-paragraph (a) of this
paragraph, where action is taken under paragraph 2 of this Article
without prior consultation and causes or threatens serious injury in the
territory of a contracting party to the domestic producers of products
affected by the action, that contracting party shall, where delay would
cause damage difficuit to repair, be frue to suspend, upon the taking of
the action and throughout the period of consultation, such concessions
or other obligations as may be necessary to prevent or remedy the
injury.

Article XX
General Exceptions

Subject to the requikement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or a
disguised restriction on international trade, nothing in this Agreement
shall be construed to prevent the adoption or enforcement by any
contracting party of measures:

(a) necessary to protect public morals;

(b) necessary to protect human, animal or plant life or health;

(¢) relating to the importation or exportation of goid or silver;

(d) necessary to secure compliance with laws or regulations which
are not inconsistent with the provisions of this Agreement,

including those relating to customs enforcement, the
enforcenent of monopolies operated under paragraph 4 of
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(g)

(h)

(3)
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Article Il and Article XVII, the protection of patents, trade
marks and copyrights, and the prevention of deceptive
practices;

relating to the products of prison labour;

imposed for the protection of national treasures of artistic,
historic or archaeological value;

relating to the conservation of exhaustible natural resources
if such measures are made effective in conjunction with
restrictions on domestic production or consumption;

undertaken in pursuance of obligations under any
intergovernmental commodity agreement which conforms to
criteria submitted to the CONTRACTING PARTIES and not
disapproved by them or which is itself so submitted and not so
disapproved;

involving restrictions on exports of domestic materials
necessary to ensure essential quantities of such materials to
a domestic processing industry during periocds when the
domestic price of such materials is held below the world price
as part of a governmental stabilization plan; Provided that
such restrictions shall not operate to increase the exports of
or the protection afforded to such domestic industry, and
shall not depart from the provisions of this Agreement
relating to non-discrimination;

essential to the acquisition or distribution of products in

general or local short supply; Provided that any such measures

shall be consistent with the principle that all contracting
parties are entitled to an equitable share of the
international supply of such products, and that any such
measures, which are inconsistent with the other provisions of
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this Agreement shall be discontinued as soon as the conditions
giving rise to them have ceased to exist. The CONTRACTING
PARTIES shall review the need for this sub-paragraph not later
than 30 June 1960,

Article XXI
Security Exceptions

Nothing in this Agreement shall be construed

(a)

(b)

(c)

to require any contracting party to furnish any information
the disclosure of which it considers contrary to its essential
security interests; or

to prevent any contracting party from taking any action which
it considers necessary for the protection of its essential
security interests

(i) relating to fissionable materials or the materials from
which they are derived;

(ii) relating to the traffic in arms, ammunition and
implements of war and to such traffic in other goods and
materials as is carried on directly or indirectly for the
purpose of supplying a military establishment;

(iii) taken in time of war or other emergency in international

relations; or

to prevent any contracting party from taking any action in
pursuance of its obligations under the United Nations Charter
for the maintenance of international peace and security.
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Article XXII
Consultation

1. Each contracting party shall accord sympathetic consideration to,
and shall afford adequate opportunity for consultation regarding, such
representations as may be made by another contracting party with respect
to any matter affecting the operation of this Agreement.

2. The CONTRACTING PARTIES may, at the request of a contracting party,
consult with any contracting party or parties in respect of any matter
for which it has not been possible to find a satisfactory solution
through consultation under paragraph 1.

Article XXIII
Nullification or Impairment

1. If any contracting party should consider that any benefit accruing
to it directly or indirectly under this Agreement is being nullified or
impaired or that the attainment of any objective of the Agreement is
being impeded as the result of

(a) the failure of another contracting party to carry out its
obligations under this Agreement, or

{b} the application by another contracting party of any measure,
whether or not it conflicts with the provisions of this
Agreement, or

(c) the existence of any other situation,

the contracting party may, with a view to the satisfactory adjustment of
the matter, make written representations or proposals to the other
contracting party or parties which it corisiders to be concerned. Any
contracting party thus approached shall give sympathetic consideration
to the representations or proposals made to it.
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2. If no satisfactory adjustment is effected between the contracting
parties concerned within a reasonable time, or if the difficulty is of
the type described in paragraph 1 (c) of this Article, the matter may be
referred to the CONTRACTING PARTIES. The CONTRACTING PARTIES shall
promptly investigate any matter so referred tc them and shall make
appropriate recommendations to the contracting parties which they
consider to be concerned, or give & ruling on the matter, as
appropriate. The CONTRACTING PARTIES may consult with contracting
parties, with the Economic and Social Council of the United Nations and
with any appropriate inter-governmental organization in cases where they
consider such consultation necessary. If the CONTRACTING PARTIES
consider that the circumstances are serious enough to justify such
action, they may authorize a contracting party or parties to suspend the
application to any other contracting party or parties of such
concessions or other obligations under this Agreement as they determine
to be appropriate in the circumstances. If the application to any
contracting party of any concession or other obligation is in fact
suspended, that contracting party shall then be free, not later than
sixty days after such action is taken, to give written notice to the
Executive Secretary to the CONTRACTING PARTIES of its intention to
withdraw from this Agreement and such withdrawal shall take effect upon
the sixtieth day following the day on which such notice is received by
him,

PART III
Article XXIV

Territorial Application - Frontier Traffic - Customs Unions
and Free-trade Areas

1. The provisions of this Agreement shall apply to the metropolitan
customs territories of the contracting parties and to any other customs
territories in respect of which this Agreement has been accepted under
Article XXVI or is being applied under Article XXXIII or pursuant to the
Protocol of Provisional Application. Each such customs territary shall,
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exclusively for the purposes of the territorial application of this
Agreement, be treated as though it were a contracting party; Provided
that the provisions of this paragraph shall not be construed to create
any rights or obligations as between two or more customs territories in
respect of which this Agreement has been accepted under Article XXVI or
is being applied under Article XXXIII or pursuant to the Protocol of
Provisional Application by a single contracting party.

2. For the purposes of this Agreement a customs territory shall be
understood to mean any territory with respect to which separate tariffs
or other regulations of commerce are maintained for a substantial part
of the trade of such territory with other territories.

3. The provisions of this Agreement shall not be construed to prevent:

(a) Advantages accorded by any contracting party to adjacent
countries in order to facilitate frontier traffic:

(b) Advantages accorded to the trade with the Free Territory of
Trieste by countries contiguous to that territory, provided
that such advantages are not in conflict with the Treaties of
Peace arising out of the Second World War.

4. The contracting parties recognize the desirability of increasing
freedom of trade by the deveiopment, through voluntary agreements, of
closer integration between the economies of the countries parties to
such agreements. They also recognize that the purpose of a customs
union or of a free-trade area should be to facilitate trade between the
constituent territories and not to raise barriers to the trade of other
contracting parties with such territories.

5. Accordingly, the provisions of this Agreement shall not prevent, as
between the territories of contracting parties, the formation of a
customs union or of a free-trade area or the adoption of an interim
agreement. necessary for the formation of a customs union or of a
free-trade area; Provided that:



(a)

(b)

(c)
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with respect to a customs union, or an jnterim agreement
leading to the formation of a customs union, the duties and
other regulations of commerce imposed at the institution of
any such union or interim agreement in respect of trade with
contracting parties not parties to such union or agreement
shall not on the whole be higher or more restrictive than the
general incidence of the duties and regulations of commerce
applicable in the constituent territories prior to the
formation of such union or the adoption of such interim
agreement, as the case may be;

with respect to a free-trade area, or an interim agreement
leading to the formation of a free-trade area, the duties and
other regulations of commerce maintained in each of the
constituent territories and applicable at the formation of
such free-~trade area or the adoption of such interim agreement
to the trade of contracting parties not included in such area
or not parties to such agreement shall not be higher or more
restrictive than the corresponding duties and other
regulations of commerce existing in the same constituent
territories prior to the formation of the free-trade area,

or interim agreement, as the case may be; and

any interim agreement referred to in sub-paragraphs (a) and
{b) shall include a plan and schedule for the formation of

such a customs union or of such a free-trade area within a

reasonable length of time.
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Article XXV
Joint Action by the Contracting Parties

1. Representatives of the contracting parties shall meet from time to
time for the purpose of giving effect to those provisions of this
Agreement which involve joint action and, generally, with a view to
facilitating the operation and furthering the objectives of this
Agreement. Wherever reference is made in this Agreement to the
contracting parties acting jointly they are designated as the
CONTRACTING PARTIES.

2. The Secretary-General of the United Nations is requested to convene
the first meeting of the CONTRACTING PARTIES, which shall take place not
later than March 1, 1948.

3. Each contracting party shall be entitled to have one vote at all
meetings of the CONTRACTING PARTIES.

4, Except as otherwise provided for in this Agreement, decisions of
the CONTRACTING PARTIES shail be taken by a majority of the votes cast.

5. In exceptional circumstances not elsewhere provided for in this
Agreement, the CONTRACTING PARTIES may waive an obligation imposed upon
a contracting party by this Agreement; Provided that any such decision
shall be approved by a two-thirds majority of the votes cast and that
such majority shall comprise more than half of the contracting parties.
The CONTRACTING PARTIES may also by such a vote

(i) define certain categories of exceptional circumstances to
which other voting requirements shall apply for the waiver of
obligations, and

(i1) prescribe such criteria as may be necessary for the
application of this paragraph.
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PART IV
TRADE AND DEVELOPMENT

Article XXXVI
Principles and Objectives

The contracting parties,

(a) recalling that the basic objectives of this Agreement include
the raising of standards of living and the progressive
development of the economies of all contracting parties, and
considering that the attainment of these objectives is
particularly urgent for less-developed contracting parties;

(b) considering that export earnings of the less-developed
contracting parties can play a vital part in their economic
development and that the extent of this contribution depends
on the prices paid by the less-developed contracting parties
for essential imports, the volume of their exports, and the
prices received Tor these exports;

(¢} noting, that there is a wide gap between standards of 1iving
in less-developed countries and in other countries;

(d) recognizing that individual and joint action is essential to
further the development of the economies of less-developed
contracting parties and to bring about a rapid advance in the
standards of 1iving in these countries;

(e) recognizing that international trade as a means of achieving
economic and social advancement should be goverﬁed by such
rules and procedures - and measures in conformity with such
rules and procedures - as are consistent with the objectives
set forth in this Article;
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(f} noting that the CONTRACTING PARTIES may enable less-developed
contracting parties to use special measures to promote their
trade and development;

agree as follows.

2. There is need for a rapid and sustained expansion of the export
earnings of the less-developed contracting parties.

3. There is need for positive efforts designed to ensure that
less-developed contracting parties secure a share in the growth in
jnternational trade commensurate with the needs of their economic
development.

4. Given the continued dependence of many less-developed contracting
parties on the exportation of a limited range of primary products, there
is need to provide in the largest possible measure more favourable and
acceptable conditions of access to world markets for these preducts, and
wherever appropriate to devise measures designed to stabilize and
improve conditions of world markets in these products, including in
particular measures designed to attain stable, equitable and
remunerative prices, thus permitting an expansion of world trade and
demand and a dynamic and steady growth of the real export earnings of
these countries so as to provide them with expanding resources for their
economic development.

5. The rapid expansion of the economies of the less-developed
contracting parties will be facilitated by a diversification of the
structure of their economies and the avoidance of an excessive
dependence on the export of primary products. There is, therefore, need
for increased access in the largest possible measure to markets under
favourable conditions for processed and manufactured products currently
or potentially of particular export interest to less-developed
contracting parties.
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6. Because of the chronic deficiency in the export proceeds and other
foreign exchange earnings of less-developed contracting parties, there
are important inter-relationships between trade and financial assistance
to development. There is, therefore, need for close and continuing
collaboration between the CONTRACTING PARTIES and the international
lending agencies so that they can contribute most effectively to
alleviating the burdens these less-developed contracting parties assume
in the interest of their economic development.

7. There is need for appropriate collaboration between the CONTRACTING
PARTIES, other intergovernmental bodies and the organs and agencies of
the United Nations system, whose activities relate to the trade and
economic development of less-developed countries.

8. The developed contracting parties do not expect reciprocity for
comnitments made by them in trade negotiations to reduce or remove
tariffs and other barriers to the trade of less-developed contracting
parties.

9. The adoption of measures to give effect to these principles and
objectives shall be a matter of conscious and purposeful effort on the
part of the contracting parties both individually and jointly.

Article XXXVII
Commi tments

1. The developed contracting parties shall to the fullest extent
possible - that is, except when compelling reasons, which may include
lega) reasons, make it impossible - give effect to the following
provisions:

(a) accord high priority to the reduction and elimination of
barriers to products currently or potentially of particular
export interest to less-developed contracting parties,
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including customs duties and other restrictions which
differentiate unreasonably between such products in their
primary and in their processed forms;

{b) refrain from introducing, or increasing the incidence of,
customs duties or non-tariff import barriers on products
currently or potentially of particular export interest to
less-developed contracting parties; and

(c) (i) refrain from imposing new fiscal measures, and

(ii) 1in any adjustments of fiscal policy accord high priority
to the reduction and elimination of fiscal measures,

which would hamper, or which hamper, significantly the growth

of consumption of primary products, in raw or processed form,
wholly or mainly produced in the territories of less-developed
contracting parties, and which are applied specifically to those
products.,

ANNEX I
Notes and Supplementary Provisions

L ]
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Ad Article XVI

Paragraph 3

1. The fact that a contracting party has not exported the product in
question during the previous representative period would not in itself
preclude that contracting party from establishing its right to obtain
a share of the trade in the product concerned.

2. A system for the stabilization of the domestic price or of the
return to domestic producers of a primary product independently of the
movements of export prices, which results at times in the sale of the
product for export at a price lower than the comparable price charged
for the 1ike product to buyers in the domestic market, shall be
considered not to involve a subsidy on exports within the meaning of
paragraph 3 if the CONTRACTING PARTIES determine that:

(a) the system has also resulted, or is so designed as to result,
in the sale of the product for export at a price higher than
the comparable price charged for the 1ike product to buyers in
the domestic market; and

(b) the system is so operated, or is designed so to operate,
either because of the effective regulation of production or
otherwise, as no*t to stimulate exports unduly or otherwise

seriously to prejudice the interests of other contracting
parties.
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Notwithstanding such determination by the CONTRACTING PARTIES,
operations under such a system shall be subject to the provisions of
paragraph 3 where they are wholly or partly financed out of government
funds in addition to the funds collected from producers in respect of
the product concerned.

Ad Article XVII
Paragraph 1

The operations of Marketing Boards, which are established by
contracting parties and are engaged in purchasing or selling, are
subject to the provisions of sub-paragraphs (a) and (b).

The activities of Marketing Boards which are established by
contracting parties and which do not purchase or sell but lay down
regulations covering private trade are governed by the relevant Articles
of this Agreement.

The charging by a state enterprise of different prices for its
sales of a product in different markets is not precluded by the
provisions of this Article, provided that such different prices are
charged for commercial reasons, to meet conditions of supply and demand
in export markets.

Paragraph 1 (a)

Governnental measures imposed to ensure standards of quality and
efficiency in the operation of external trade, or privileges granted for
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the exploitation of national natural resources but which do not empower
the government to exercise control over the trading activities of the
enterprise in question, do not constitute "exclusive or special
privileges".

Paragraph 1 (b)

A country receiving a "tied lean" is free to take this loan into
account as a "commercial consideration" when purchasing requirements
abroad.

Paragraph 2

The term "goods" is limited to products as understood in commercial
practice, and is not intended to include the purchase or sale of
services.



(a)

(b}

(c)

(d)

(e)

(f)

APPENDIX 2
ANNEX

ILLUSTRATIVE LIST OF EXPORT SUBSIDIES

The provision by governments of direct subsidies to a firm or an
industry contingent upon export performance.

Currency retention schemes or any similar practices which involve &
bonus on exports.

Internal transport and freight charges on export shipments,
provided or mandated by governments, on terms more favourable than
for domestic shipments.

The delivery by governments or their agencies of imported or
domestic products or services for use in the production of exported
goods, on terms or conditions more favourable than for deilivery of
like or directly competitive products or services for use in the
production of goods for domestic consumption, if (in the case of
products) such terms or conditions are more favourable than those
commercially available on world markets to their exporis.

The full or partial exemption, remission, or deferral specifically
related to exports, of direct taxes1 or social welfare charges paid
or payable by industrial or commercial enterprisesz.

The allowance of special deductions directly related to exports or
export performance, over and above those granted in respect of
production for domestic consumption, in the calculation of the base
on which direct taxes are charged.



(g)

(h)

(1)

(3)

The exemption or remission in respect of the production and
distribution of exported products, of indirect taxes1 in excess of
those levied in respect of the production and distribution of like
products when sold for domestic consumption.

The exemption, remission or deferral of prior stage cumulative
indirect taxes1 on goods or services used in the production of
exported products in excess of the exemption, remission or deferral
of 1like prior stage cumulative indirect taxes on goods or services
used in the production of like products when sold for domestic
consumption; provided, however, that prior stage cumulative
indirect taxes may be exempted, remitted or deferred on exported
products even when not exempted, remitted or deferred on 1ike
products when sold for domestic consumption, if the prior stage
cumulative indirect taxes are levied on goods that are physically
incorporated (making normal allowance for waste) in the exported
productB.

The remission or drawback of import charges1 in excess of those
levied on imported goods that are physically incorperated (making
normal allowance for waste) in the exported product; provided,
however, that in particular cases a firm may use a quantity of
home market goods equal to, and having the same quality and
characteristics as, the imported goods as a substitute for them in
order to benefit from this provision if the import and the
corresponding export operations both occur within a reasonabie
time period, normally not to exceed two years.

The provision by governments {or special institutions controlled by
governments) of export credit guarantee or insurance programmes of
insurance or guarantee programmes against increases in the costs of
exported products4 or of exchange risk programmes, at premium
rates, which are manifestly inadequate to cover the long-term
operating costs and losses of the programmess.



(k)

(1)

The grant by governments (or special institutions controiled by
and/or acting under the authority of governments) of export credits
at rates below those which they actually have to pay for the funds
so employed (or would have to pay if they borrowed on international
capital markets in order to obtain funds of the same maturity and
denominated in the same currency as the export credit), or the
payment by them of all or part of the costs incurred by exporters
or financial institutions in obtaining credits, in so far as they
are used to secure a material advantage in the field of export
credit terms.

Provided, however, that if a signatory is a party to an
international undertaking on official export credits to which at
least twelve original signatories6 to this Agreement are parties as
of 1 January 1979 (or a successor undertaking which has been
adopted by those original signatories), or if in practice a
signatory applies the interest rates provisions of the relevant
undertaking, an export credit practice which is in conformity with
those provisions shall not be considered an export subsidy
prohibited by this Agreement.

Any other charge on the public account constituting an export
subsidy in the sense of Article XVI of the General Agreement.

NOTES

For the purpose of this Agreement:

The term "direct taxes" shall mean taxes on wages, profits,
interest, rents royalties, and all other forms of income, and taxes
on the ownership of real property;



The term "import charges" shall mean tariffs, duties, and other
fiscal charges not elsewhere enumerated in this note that are
levied on importis;

The term "indirect taxes" shall mean sales, excise, turnover, value
added, franchise, stamp, transfer, inventory and equipment taxes,
border taxes and all taxes other than direct taxes and import
charges;

"Prior stage" indirect taxes are those levied on goods or services
used directly or indirectly in making the product;

"Cumulative® indirect taxes are multi-staged taxes levied where
there is no mechanism for subsequent crediting of the tax if the
goods or services subject to tax at one stage of production are
used in a succeeding stage of production;

"Remission" of taxes includes the refund or rebate of taxes.

2. The signatories recognize that deferral need not amount to an
export subsidy where, for example, appropriate interest charges are
collected. The signatories further recognize that nothing in this text
prejudges the disposition by the CONTRACTING PARTIES of the specific
issues raised in GATT document L/4422. '

The signatories reaffirm the principle that prices for goods in
transactions between exporting enterprises and foreign buyers under
their or under the same control should for tax purposes be the prices
which would be charged between independent enterprises acting at arm's
length. Any signatory may draw the attention of another signatory to
administrative or other practices which may contravene this principle
and which result in a significant saving of direct taxes in export
transactions. In such circumstances the signatories shall normally



attempt to resolve their differences using the facilities of existing
bilateral tax treaties or other specific internaticonal mechanisms,
without prejudice to the rights and obligations of signatories under
the General Agreement, including the right of consultation cre>ted in
the preceding sentence,.

Paragraph (e) is not intended to limit a signatory from taking
measures to avoid the double taxation of foreign source income earned by
its enterprises or the enterprises of another signatory.

Where measures incompatible with the provisions of paragraph (e)
exist, and where major practical difficulties stand in the way of the
signatory concerned bringing such measures promptly into conformity with
the Agreement, the signatory concerned shall, without prejudice to the
rights of other signatories under the General Agreement or this
Agreement, examine methods of bringing these measures into
conformity within a reasonable period of time.

In this connexion the European Economic Community has declared that
Ireland intends to withdraw by 1 January 1981 its system of preferential
tax measures related to exports, provided for under the Corporation Tax
Act of 1976, whilst continuing nevertheless to honour legally binding
commitments entered into during the lifetime of this system.

3. Paragraph (h) does not apply to value-added tax systems and
border-tax adjustment in Tieu thereof; the problem of the excessive
remission of value-added taxes is exclusively covered by paragraph (g}.

4, The signatories agree that nothing in this paragraph shall prejudge
or influence the deliberations of the panel established by the GATT
Council on 6 June 1978 (C/M/126).



5. In evaluating the long-term adequacy of premium rates, costs and
losses of insurance programmes, in principle only such contracts shall
be taken into account that were concluded after the date of entry into
force of this Agreement.

6. An original signatory to this Agreement shall mean any signatory
which adheres ad referendum to the Agreement on or before 30 June 1979,



APPENDIX 3
AGREEMENT ON INTERPRETATION AND APPLICATION
OF ARTICLES VI, XVI AND XXIII OF THE GENERAL AGREEMENT
ON TARIFFS AND TRADE

(Extracts)

PART I

Article 1
Application of Article VI of the General Agreement3

Signatories shall take all necessary steps to ensure that the
imposition of a countervailing dut_y4 on any product of the territory of
any signatory imported into the territory of another signatory is in
accordance with the provisions of Article VI of the General Agreement
and the terms of this Agreement,

Article 2
Domestic procedures and related matters

1. Countervailing duties may only be imposed pursuant to
investigations im'tiated5 and conducted in accordance with the
provisions of this Article. An investigation to determine the
existence, degree and effect of any alleged subsidy shall normally be



jnitiated upon a written request by or on behalf of the inductry
affected. The request shall include sufficient evidence of the
existence of {a) a subsidy and, if possible, its amount, (b) injury
within the meaning of Article VI of the General Agreement as interpreted
by this Agreement6 and (c) a casual link between the subsidized imports
and the alleged injury. If in special circumstances the authorities
concerned decide to initiate an investigation without having received
such a request, they shall proceed only if they have sufficient evidence
on all points under (a) to {c) above.

2. Each signatory shall notify the Committee on Subsidies and
Countervailing Measures7 (a) which of its authorities are competent to
initiate and conduct investigations referred to in this Article and (b)
jts domestic procedures governing the initiation and conduct of such
investigations.

3. When the investigating authorities are satisfied that there is
sufficient evidence to justify initiating an investigation, the signatory
or signatories, the products of which are subject to such investigation
and the exporters and importers known to the investigating authorities

to have an interest therein and the complainants shall be notified and a
public notice shall be given. In determining whether to initiate an
investigation, the investigating authorities shculd take into account

the position adopted by the affiliates of a complainant party8 which are
resident in the territory of another signatory.

4. Upon initiation of an investigation and thereafter, the evidence of
both a subsidy and injury caused thereby should be considered
simultaneously. In any event the evidence of both the existence of
subsidy and injury shall be considered simultanecusly (a} in the
decision whether or not to initiate an investigation and (b) thereafter
during the course of the investigation, starting on a date not later
than the earliest date on which in accordance with the provisions of
this Agreement provisional measures may be applied.



5. The public notice referred to in paragraph 3 above shall describe
the subsidy practice or practices to be investigated. Each signatory
shall ensure that the investigating authorities afford all interested
signatories and all interested parties9 a reasonable opportunity, upon
request, to see all relevant information that is not confidential (as
indicated in paragraphs 6 and 7 below) and that is used by the
investigating authorities in the investigation, and to present in
writing, and upon justification orally, their views to the investigating
authorities.

6. Any information which is by nature confidential or which is
provided on a confidential basis by parties to an investigation shall,
upon cause shown, be treated as such by the investigating authorities.
Such information shall not be disclosed without cpecific permission of
the party submitting it.lo Parties providing confidential information
may be requested to furnish non-confidential summaries thereof. In the
event such parties indicate that such information is not susceptible of
sunmary, a statement of reasons why summarization is not possible must
be provided.

7.  However, if the investigating authofities find that a request for
confidentiality is not warranted and if the party requesting
confidentiality is unwilling to disclose the information, such
authorities may disregard such information unless it can otherwise be
demonstrated to their satisfaction that the information is correct.11

8. The investigating authorities may carry out investigations in the
territory of other signatories as required, provided they have notified
in good time the signatory in question and unless the Tatter objects to
the investigation. Further, the investigating authorities may carry out
investigations on the pramises of a firm and may examine the records of
a firm if (a) the firm so agrees and (b) the signatory in question is
notified and does not object.



9, In cases in which any interested party or signatory refuses access
to, or otherwise does not provide, necessary information within a
reasonable period or significantly impedes the investigation,
preliminary and final findingslz, affirmative or negative, may be made
on the basis of the facts available.

10. The procedures set out above are not intended to prevent the
authorities of a signatory from proceeding expeditiously with regard to
jnitiating an investigation, reaching preliminary or final findings,
whether affirmative or negative, or from appiying provisional or final
measures, in accordance with relevant provisions of this Agreement.

11. In cases where products are not imported directly from the country
of origin but are exported to the country of importation from an
intermediate country, the provisions of this Agreement shall be fully
applicable and the transaction or transactions shall, for the purposes
of this Agreement, be regarded as having taken place between the country
of origin and the country of importation.

12. An investigation shall be terminated when the investigating
authorities are satisfied either that no subsidy exists or that the
effect of the alleged subsidy on the industry is not such as to cause
injury.

13. An investigation shall not hinder the procedures of customs
clearance.

14. Investigations shall, except in special circumstances, be concluded
within one year after their initiation.

15. Public notice shall be given of any preliminary or final finding
whether affirmative or negative and of the revocation of a finding. In
the case of an affirmative finding each such notice shall set forth

the findings and conclusions reached on all issues of fact and law



considered material by the investigating authorities, and the reasons
and basis therefor. In the case of a negative finding each notice shall
set forth at least the basic conclusions and a summary of the reasons
therefor. A1l notices of finding shall be forwarded to the signatory or
signatories the products of which are subject to such finding and to the
exporters known to have an interest therein.

16, Signatories shall report without delay to the Committee all
preliminary or final actions taken with respect to countervailing
duties. Such reports will be available in the GATT secretariat for
inspection by government representatives. The signatories shall also
submit, on a semi-annual basis, reports on any countervailing duty
actions taken within the preceding six months.

Article 3
Consultations

1. As soon as possible after a request for initiation of an
investigation is accepted, and in any event before the initiation of any
investigation, signatories the products of which may be subject to such
investigation shall be afforded a reasonable opportunity for
consultations with the aim of clarifying the situation as to the matters
referred to in Article 2, paragraph 1 above and arriving at a mutually
agreed solution. '

2.  Furthermore, throughout the period of investigation, signatories
the products of which are the subject of the investigation shall be
afforded a reasonable opportunity to continue consultations, with a view
to clarifying the factual situation and to arriving at a mutually agreed
solution.13



3. Without prejudice to the obligation to afford reasonable
opportunity for consultation, these provisions regarding consultations
are not intended to prevent the authorities of a signatory from
proceeding expeditiously with regard to initiating the investigation,
reaching preliminary or final findings, whether affirmative or negative,
or from applying provisional or final measures, in accordance with the
provisions of this Agreement.

4, The signatory which intends to initiate any investigation or is
conducting such an investigation shall permit, upon request, the
signatory or signatories the products of which are subject to such
investigation access to non-confidential evidence inciuding the
non-confidential summary of confidential data being used for initiating
or conducting the investigation.

Article 4
Imposition of countervailing duties

1. The decision whether or not to impose a countervailing duty in
cases where all requirements for the imposition have been fulfiiled and
the decision whether the amount of the countervailing duty to be imposed
shall be the full amount of the subsidy or less are decisions to be made
by the authorities of the importing signatory. It is desirable that the
imposition be permissive in the territory of all signatories and that
the duty be less than the total amount of the subsidy if such lesser
duty would be adequate to remove the injury to the domestic industry.

2. No countervailing duty shall be leviedlqon any imported product in
excess of the amount of the subsidy found to exist, calculated in terms
of subsidization per unit of the subsidized and exported product.15

3. When a countervailing duty is imposed in respect of any product,
such countervailing duty shall be levied, in the appropriate amounts, on



a non-discriminatory basis on imports of such product from all sources

found to be subsidized and to he causing injury, except as to imports

from those sources which have rencunced any subsidies in question or

Trom which undertakings under the terms of this Agreement have been

accepted.

4. If, after reasonable efforts have been made to complete

consultations, a signatory makes & final determination of the existence
and amount of the subsidy and that, through the effects of the subsidy,

the subsidized imports are causing injury, it may impose a

countervailing duty in accordance with the provisions of this section

unless the subsidy is withdrawn.

5. (a)

Proceedings ma_y16 be suspended or terminated without the

imposition of provisional measures or countervailing duties,

if undertakings are accepted under which:

(i)

(i1)

the government of the exporting country agrees to
eliminate or limit the subsidy or take other measures
concerning its effects; or

the exporter agrees to revise its prices so that the
investigating authorities are satisfied that the

injurious effect of the subsidy is eliminated. Price
increases under undertakings shall not be higher than
necessary to eliminate the amount of the subsidy. Price
undertakings shall not be sought or accepted from

exporters unless the importing signatory has first (1)
initiated an investigation in accordance with the

provisions of Article 2 of this Agreement and (2)

obtained the consent of the exporting signatory.
Undertakings offered need not be accepted if the authorities
of the importing signatory consider their acceptance
impractical, for example if the number of actual or potential
exborters is too great, or for other reasons.



(b) If the undertakings are accepted, the investigation of injury
shall nevertheless be completed if the exporting signatory so
desires or the importing signatory so decides. In such a
case, if a determination of no injury or threat thereof is
made, the undertaking shall automatically lapse, except in
cases where a determination of no threat of injury is due in
large part to the existence of an undertaking; in such cases
the authorities concerned may reguire that an undertaking be
maintained for a reasonable period consistent with the
provisions of this Agreement.

{c) Price undertakings may be suggested by the authorities of the
importing signatory, but no exporter shall be forced to enter
into such an undertaking. The fact that governments or
exporters do not offer such undertakings or do not accept an
jnvitation to do so, shall in no way prejudice the
consideration of the case. However, the authorities are free
to determine that a threat of injury is more likely to be
realized if the subsidized imports continue.

6. Authorities of an importing signatory may require any government or
exporter from whom undertakings have been accepted to provide
periodically information relevant to the fulfilment of such
undertakings, and to permit verification of pertinent data. In case of
violation of undertakings, the authorities of the importing signatory
may take expeditious actions under this Agreement in conformity with its
provisions which may constitute immediate application of provisional
measures using the best information avaitable. In such cases definite
duties may be levied in accordance with this Agreement on goods entered
for consumption not more than ninety days before the application of such
provisional measures, except that any such retroactive assessment shall
not apply to imports entered before the violation of the undertaking.



7. Undertakings shall not remain in force any longer than
countervaitling duties could remain in force under this Agreement. The
authorities of an importing signatory shall review the need for the
continuation of any undertaking, where warranted, on their own
initiative, or if interested exporters or importers of the product in
question so request and submit positive information substantiating the
need for such review.

8. Whenever a countervailing duty investigation is suspended or
terminated pursuant to the provisions of paragraph 5 above and whenever
an undertaking is terminated, this fact shall be officially notified and
must be published. Such notices shall set forth at least the basic
conclusions and a summary of the reasons therefor.

9. A countervailing duty shall remain in force only as long as, and to
the extent necessary to counteract the subsidization which is causing
injury. The investigating authorities shall review the need for
continued imposition of the duty, where warranted, on their own
initiative or if any interested party so requests and submits positive
information substantiating the need for review.

Article 6
Determination of injury

1. A determination of injuryl7

for purposes of Article VI of the
General Agreement shall involve an objective examination of both (a) the
volume of subsidized imports and their effect on prices in the domestic
market for like products18 and (b) the consequent impact of these

imports on domestic producers of such products.
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2. With regard to volume of subsidized imports the investigating
authorities shall consider whether there has been a significant increase
jn subsidized imports, either in absolute terms or relative to
production or consumption in the importing signatory. With regard to the
effect of the subsidized imports on prices, the investigating
authorities shall consider whether there has been a significant price
undercutting by the subsidized imports as compared with the price of a
like product of the importing signatory, or whether the effect of such
imports is otherwise to depress prices to a significant degree or
prevent price increases, which otherwise would have occurred, to a
significant degree. No one or several of these factors can necessarily
give decisive guidance.

3. The examination of the impact on the domestic industry concerned
shall include an evaluation of all relevant economic factors and indices
having a bearing on the state of the industry such as actual and
potential decline in output sales, market share, profits, productivity,
return on investments, or utilization of capacity; factors affecting
domestic prices; actual and potential negative effects on cash flow,
inventories, employment, wages, growth, ability to raise capital or
investment and, in the case of agriculture, whether there has been an
increased burden on Government support programmes. This list is not
exhaustive, nor can one ar several of these factors necessarily give
decisive guidance.

4. It must be demonstrated that the subsidized imports are, through
the effectsl9 of the subsidy, causing injury within the meaning of this
Agreement. There may be other factor520 which at the same time are
injuring the domestic industry, and the injuries caused by other factors
must not be attributed to the subsidized imports.

5. In determining injury, the term “"domestic industry" shall, except
as provided in paragraph 7 below, be interpreted as referring to the
domestic producers as a whole of the Tike products or to those of them
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whose collective output of the products constitutes a major proportion
of the total domestic production of those products, except that when

21 to the exporters or importers or are themselves

producers are related
importers of the allegedly subsidized product the industry may be

interpreted as referring to the rest of the producers.

6. The effect of the subsidized imports shall be assessed in relation
to the domestic production of the 1ike product when available data
permit the separate identification of production in terms of such
criteria as: the production process, the producers' realization,
protits. When the domestic production of the like product has no
separate identity in these terms the effects of subsidized imports shall
be assessed by the examination of the production of the narrowest group
or range of products, which includes the like product, for which the
necessary information can be provided.

7. In exceptional circumstances the territory of a signatory may, for
the production in question, be divided into two or more competitive
markets and the producers within each market may be regarded as a
separate industry if (a) the producers within such market sell all or
almost all of their production of the product in question in that
market, and (b) the demand in that mafket is not to any substantial
degree supplied by producers of the product in question located
elsewhere in the territory. In such circumstances injury may be found
to exist even where a major portion of the total domestic industry is
not injured provided there is a concentration of subsidized imports into
such an isolated market and provided further that the subsidized imports
are causing injury to the producers of all or almost all of the
production within such market.

8. When the industry has been interpreted as referring to the
producers in a certain area, as defined in paragraph 7 above,
countervailing duties shall be levied only on the products in question
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consigned for final consumption to that area. When the constitutional
law of the importing signatory does not permit the levying of
countervailing duties on such a basis, the importing signatory may levy
the countervailing duties without limitation, only if (a) the exporters
shall have been given an opportunity to cease 2xporting at subsidized
prices to the area concerned or otherwise give assurances pursuant to
Article 4, paragraph 5, of this Agreement, and adequate assurances in
this regard have not been promptly given, and (b) such duties cannot be
levied only on products of specific producers which supply the area in
question.

9. Where two or more countries have reached under the provisions of
Article XXIV: 8(a) of the General Agreement such a level of integration
that they have the characteristics of a single, unified market the
industry in the entire area of integration shall be taken to be the
industry referred to in paragraphs 5 to /7 above.

Part II

Article 7
Notification of subsidies®?
1. Having regard to the provisions of Article XVI:1 of the General
Agreement, any signatory may make a written request for information on
the nature and extent of any subsidy granted or maintained by another
signatory (including any form of income or price support) which operates
directly or indirectly to increase exports of any product from or reduce
imports of any product into its territory.

2. Signatories so requested shall provide such information as quickly
as possible and in a comprehensive manner, and shall be ready, upon
request, to provide additional information to the requesting signatory.
Any signatory which considers that such information has not been
provided may bring the matter to the attention of the Committee.
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3. Any interested signatory which considers that any practice of
another signatory having the effects of a subsidy has not been notified
in accordance with the provisions of Article XVI:1 of the General
Agreement may bring the matter to the attention of such other signatory.
If the subsidy practice is not thereafter notified promptly, such
signatory may itself bring the subsidy practice in question to the
notice of the Committee.

Article 8
Subsidies - General provisions

1. Signatories recognize that subsidies are used by governments to
promote important objectives of social and economic policy. Signatories
also recognize that subsidies may cause adverse effects to the interests
of other signatories.

2. Signatories agree not to use export subsidies in a manner
inconsistent with the provisions of this Agreement.

3. Signatories further agree that they shall seek to avoid causing,
through the use ot any subsidy

(a) 1injury to the domestic industry of another signatoryas,

(b) nullification or impairment of the benefits accruing directly
or indirectly to another signatory under the General
Agreementza, or

(c) serious prejudice to the interests of another signatory.25
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4. The adverse effects to the interests of another signatory required
to demonstrate nullification or impairment26 or serious prejudice may
arise through

(a) the effects of the subsidized imports in the domestic market
of the importing signatory,

(b) the effects of the subsidy in displacing or impeding the
jmports of 1like products into the market of the subsidizing
country, or

(c) the effects of the subsidized exports in disp]acingz7 the
exports of 1ike products of another signatory from a third

country market.28

Article 9
Export subsidies on products

other than certain primary products29

1. Signatories shall not grant export subsidies on products other than
certain primary products.

Article 10
Export subsidies on certain primary products

1. In accordance with the provisions of Article XVI:3 of the General
Agreement, signatories agree not to grant directly or indirectly any
export subsidy on certain primary products in a manner which results in
the signatory granting such subsidy having more than an equitable share
of world export trade in such product, account being taken of the shares
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of the signatories in trade in the product concerned during a previous
representative period, and any special factors which may have affected
or may be affecting trade in such product.

2. For purposes of Article XV1: 3 of the General Agreement and
paragraph 1 above:

(a) "more than an equitable share of world export trade" shall
include any case in which the effect of an export subsidy
granted by a signatory is to displace the exports of another
signatory bearing in mind the developments on world markets;

(b) with regard to new markets traditional patterns of supply of
the product concerned to the world market, region or country,
in which the new market is situated shall be taken into
account in determining "equitable share of world export trade";

{c) "a previous representative period" shall normally be the three
most recent calendar years in which normal market conditions
existed.

3. Signatories further agree not to grant export subsidies on exports
of certain primary products to a particular market in a manner which
results in prices materially below those of other suppliers to the same
market.

Article 11
Subsidies other than export subsidies

1. Signatories recognize that subsidies other than export subsidies
are widely used as important instruments for the promotion of social and
economic policy objectives and do not intend to restrict the right of
signatories to use such subsidies to achieve these and other important
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policy objectives which they consider desirable. Signatories note that
among such objectives are:

{a) the elimination of industrial, economic and social
disadvantages of specific regions,

(b) to facilitate the restructuring, under socially acceptable
conditions, of certain sectors, especially where this has
become necessary by reason of changes in trade and economic
policies, including insternational agreements resulting in
lower barriers to trade,

(c) generally to sustain employment and to encourage re-training
and change in employment,

(d) to encourage research and development programmes, especially
in the field of high-technology industries,

(e) the implementation of economic programmes and policies to
promote the economic and social development of developing
countries,

(f) vredeployment of industry in order to avoid congestion and
environmental problems.

2. Signatories recognize, however, that subsidies other than export
subsidies, certain objectives and possible form of which are described,
respectively, in paragraphs 1 and 3 of this Article, may cause or
threaten to cause injury to a domestic industry of another signatory or
serious prejudice to the interests of another signatory or may nullify
or impair benefits accruing to another signatory under the General
Agreement, in particular where such subsidies would adversely affect the
conditions of normal competition. Signatories shall therefore seek to
avoid causing such effects through the use of subsidies. In particular,
signatories, when drawing up their policies and practices in this fia2ld,
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in addition to evaluating the essential internal objectives to be
achieved, shall also weigh, as far as practicable, taking account of the
nature of the particular case, possible adverse effects on trade. They
shall also consider the conditions of world trade, production

(e.g. price, capacity utilization etc.) and supply in the product
concerned,

3. Signatories recognize that the objectives mentioned in paragraph 1
above may be achieved, inter alia, by means of subsidies granted with
the aim of giving an advantage to certain enterprises. Examples of
possible forms of such subsidies are: government financing of commercial
enterprises, including grants, loans or guarantees; government provision
or government financed provision of utility, supply distribution and
other operational or support services or facilities; government
financing of research and development programmes; fiscal incentives; and
government subscription to, or provision of equity capital.

Signatories note that the above form of subsidies are normally
granted either regionally or by sector. The enumeration of forms of
subsidies set out above is illustrative and non-exhaustive, and refiects
these currently granted by a number of signatories to this Agreement.

Signatories recognize, nevertheless, that the enumeration of forms
of subsidies set out above should be reviewed periodically and that this
should be done, through consultations, in conformity with the spirit of
Article XVI:5 of the General Agreement.

4. Signatories recognize further that, without prejudice to their
rights under this Agreement, nothing in paragraphs 1-3 above and in
particular the enumeration of forms of subsidies creates, in itself, any
basis for action under the General Agreement, as interpreted by this
Agreement.
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Article 12
Consultations

1. Whenever a signatory has reason to believe that an export subsidy
is being granted or maintained by another signatory in a manner
inconsistent with the provisions of this Agreement, such signatory
may request consultations with such other signatory.

2. A request for consultations under paragraph 1 above shall include a
statement of available evidence with regard to the existence and nature
of the subsidy in question.

3. Whenever a signatory has reason to believe that any subsidy is
being granted or maintained by another signatory and that such subsidy
either causes injury to its domestic industry, nullification or
impairment of benefits accruing to it under the General Agreement, or
serjous prejudice to its interests, such signatory may request
consultations with such other signatory.

4. A request for consultations under paragraph 3 above shall include
a statement of available evidence with regard to (a) the existence and
nature of the subsidy in question and (b) the injury caused to the
domestic industry or, in the case of nullification or impairment, or
serious prejudice, the adverse effects caused to the interests of the
signatory requesting consultations.

5. Upon request for consultations under paragraph 1 or paragraph 3
above, the signatory believed to be granting or maintaining the subsidy
practice in question shall enter into such consultations as quickly as
possible. The purpose of the consultations shall be to clarify the
facts of the situation and to arrive at a mutually acceptable solution.



Article 13
Conciliation, dispute settiement and authorized countermeasures

1. If, in the case of consultations under paragraph 1 of Article 12, a
mutually acceptable solution has not been reached within thirty days 30
of the request for consultations, any signatory party to such
consultations may refer the matter to the Committee for conciliation in
accordance with the provisions of Part VI.

2. If, in the case of consultations under paragraph 3 of Article 12, a
mutually acceptable solution has not been reached within sixty days of
the request for consultations, any signatory party to such consultations
may refer the matter to the Committee for conciliation in accordance
with the provisions of Part VI.

3. If any dispute arising under this Agreement is not resolved as a
result of consultations or conciliations, *he Committee shall, upon
request, review the matter in accordance with the dispute settlement
procedures of Part VI.

4. If, as a result of its review, the Committee concludes that an
export subsidy is being granted in a manner inconsistent with the
provisions of this Agreement or that a subsidy is being granted or
maintained in such a manner as to cause injury, nullification or
impairment, or serious prejudice, it shall make such recommendation531
to the parties as may be appropriate to resolve the issue and, in the
event the recommendations are not followed, it may authorize such
countermeasures as may be appropriate, taking into account the degree
and nature of the adverse effects found to exist, in accordance with the

relevant provisions of Part VI,
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PART 111

Article 14
Developing countries

1. Signatories recognize that subsidies are an integral part of
economic development programmes of developing countries.

2. Accordingly, this Agreement shall not prevent developing country
signatories from adopting measures and policies to assist their
jndustries, including those in the export sector. In particular the
commitment of Article 9 shall not apply to developing country
signatories, subject to the provisions of paragraphs 5 through & below.

3. Developing country signatories agree that export subsidies on
their industrial products shall not be used in a manner which causes
serious prejudice to the trade or production of another signatory.

4. There shall be no presumption that export subsidies granted by
developing country signatories result in adverse effects, as defined in
this Agreement, to the trade or production of another signatory. Such
adverse effects shall be demonstrated by positive evidence, through an
economic examination of the impact on trade or production of another
signatory.

5. A developing country signatory should endeavour to enter intc a
commitment 32 to reduce or eliminate export subsidies when the use of
such export subsidies is inconsistent with its competitive and

development needs.

6. When a developing country has entered into a commitment to reduce
or eliminate export subsidies, as provided in paragraph 5 above,
countermeasures pursuant to the provisions of Parts II and VI of this
Agreement against any export subsidies of such deveioping country shall
not be authorized for other signatories of this Agreement, provided that
the export subsidies in question are in accordance with the terms of the
commi tment referred to in paragraph 5 above.
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7. With respect to any subsidy, other than an export subsidy, granted
by e developing country signatory, action may not be authorized or taken
under Parts Il and VI of this Agreement, unless nullification or
impairment of tariff concessions or other obligations under the General
Agreement is found to exist as a result of such subsidy, in such & way

~as to displace or impede imports of like products intc the market of the
subsidizing country, or uniess injury to domestic industry in the
jmporting market of & signatory occurs in terms of Article VI of the
General Agreement, as interpreted and applied by this ﬂgreemeni.
Signatories recognize that in developing countries, gdvernments may play
a large role in promoting economic growth and development. Intervention
by such governments in their economy, for example through the practices
enumerated in paragraph 3 of Article 11, shall not, per se, be
considered subsidies.

8. The Committee shall, upon request by an interested signatory,
undertake a review of a specific export subsidy practice of a developing
country signatory to examine the extent to which the practice is in
conformity with the objectives of this Agreement. If a developing
country has entered into a commitment pursuant to paragraph 5 of this
Article, it shall not be subject to such review for the period of that
ccommniilment.

9. The Conmittee shall, upon request by an interested signatory, also
undertake similar reviews of measures maintained or taken by developed
country signatories under the provisions of this Agreement which affect
interests of a developing country signatory.

10. Signatories recognize that the obligations of this Agreement with
respect to export subsidies for certain primary products apply to all
signatories. '
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NOTES

3The provisions of both Part I and Part II of this Agreement may be
invoked in paraliel: however, with regard to the effects cf a particular
subsidy in the domestic market of the importing country, only one form
of relief (either a countervailing duty or an authorized countermeasure)
shall be available.

4The term “"countervailing duty" shall be understood to mean a
special duty levied for the purpose of off-setting any bounty or subsidy
bestowed directly or indirectly upon the manufacture, production or
export of any merchandise, as provided for in Article VI:3 of the
General Ajreement.

5The term “initiated" as used hereinafter means procedural action
by which a signatory formally commences an investigation as provided in
paragraph 3 of this Article.

6Under' this Agreement the term “injury" shall, uniess otherwise
specified, be taken to mean material injury to a domestic industry,
threat of material injury to a domestic industry or material retardation
of the establishment of such an industry and shall be interpreted in
accordance with the provisions of Article 6.

7As established in Part V of this Agreement and hereinafter
referred to as “the Committee".

8For' the purpose of this Agreement "party" means any natural or
juridical person resident in the territory of any signatory.

gAny "interested signatory" or "interested party" shall refer to a
signatory or a party economically affected by the subsidy in question.
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1OSignatories are aware that in the territory of certain
signatories disclosure pursuant to a narrowly-drawn prctective order may
be required.

11Signatories agree that requests for confidentiality should not be
arbitrarily rejected.

12Because of different terms used under different systems in
various countries the term "finding" is hereinafter used to mean a
formal decision or determination.

131t is particularly important, in accordance with the provisions
of this paragraph, that no affirmative finding whether preliminary or
final be made without reasonable opportunity for consultations having
been given. Such consultations may establish the basis for proceeding
under the provisions of Part VI of this Agreement.

14As used in this Agreement "levy" shall mean the definitive or
final legal assessment or collection ¢f a duty or tax.

lsAn understanding among signatories should be developed setting
out the criteria for the calculation of the amount of the subsidy.

16The word "may" shall not be interpreted to allow the simultaneous
continuation of proceedings with the implementation of price
undertakings, except as provided in paragraph 5(b) of this Article.

17Determinations of injury under the criteria set forth in this
Article shall be based on positive evidence. In determining threat of
injury the investigating authorities, ir examining the factors listed in
this Article, may take into account the evidence on the nature of the
subsidy in question and the trade effects 1ikely to arise therefrom.
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18Through0ut this Agreement the term "1ike product" ("produit

similaire") shall be interpreted to mean a product which is identical,
j.e. alike in all respects to the product under consideration or in the
absence of such a product, another product which although not alike in
all respects, has characteristics closely resembling those of the
product under consideration.

1gAs set forth in paragraphs 2 and 3 of this Article.

20Such factors can include inter alja, the volume and prices of
non-subsidized imports of the product in question, contraction in demand
or changes in the pattern of consumption, trade restrictive practices of
and competition between the foreign and domestic producers, developments
in technology and the export performance and productivity of the
domestic industry.

2l1he Committee should develop a definition of the word “related"
as used in this paragraph.

221n this Agreement, the term "subsidies" shall be deemed to
include subsidies granted by any government or any public body within
the territory of a signatory. However, it is recognized that for
signatories with different federal systems of government, there are
different divisions of powers. Such signatories accept nonetheless the
international consequences that may arise under this Agreement as a
result of the granting of subsidies within their territories.

Injury to the domestic industry is used here in the same sense as
it is used in Part I of this Agreement.
24Benefits accruing directly or indirectly under the General
Agreement include the benefits of tariff concessions bound under
Article 11 of the General Agreement.
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255erious prejudice to the interests of another signatory is used
in this Agreement in the same sense as it is used in Article XVI: 1 of
the General Agreement and includes threat of serious prejudice.

ZGSignatories recognize that nullification or impairment of
benefits may alsc arise through the failure of a signatory to carry out
its obligations under the General Agreement or this Agreement. Where
such failure concerning export subsidies is determined by the Committee
to exist, adverse effects may, without prejudice to paragraph 9 of
Article 18 below, be presumed to exist. The other signatory will be
accorded a reasonable opportunity to rebut this presumption.

27The term "displacing” shall be interpreted in a manner which
takes into account the trade and development needs of developing
countries and in this connection is not intended to fix traditional
market shares.

28The problem of third country markets so far as certain primary
products are concerned is dealt with exclusively under Article 10 below.

29For purposes of this Agreement "certain primary products" means
the products referred to in Note Ad Article XVI of the General
Agreement, Section B, paragraph 2, with the deletion of the words "or
any mineral".

30Any time periods mentioned in this Article and in Article 18 may
be extended by mutual agreement.

31In making such recommendations, the Committee shall take into
account the trade, development and financial needs of developing country
signatories.

321t is understood that after this Agreement has entered into
force, any such proposed commitment shall be notified to the Committee
in good time.



APPENDIX 4

AGREEMENT ON IMPLEMENTATION OF
ARTICLE VI OF THE GENERAL AGREEMENT
ON TARIFFS AND TRADE
(Extracts)

PART 1
ANTI-DUMPING CODE

Article 1
Principles

The imposition of an anti-dumping duty is a measure to be taken
only under the circumstances provided for in Article VI of the General
Agreement and pursuant to investigations initiatedl and conducted in
accordance with the provisions of this Code. The following provisions
govern the application of Article VI of the General Agreement in so far
as action is taken under anti-dumping legislation or regulations.

Article 2
Determination of Dumping

1. For the purpose of this Code a product is to be considered as being
dumped, i.e. introduced into the commerce of another country at less
than its normal value, if the export price of the product exported from



one country to another js less than the comparable price, in the
ordinary course of trade, for the like product when destined for
consumption in the exporting country.

2. Throughout this Code the term "1ike product" ("produit similaire")
shall be interpreted to mean a product which is identical, i.e. alike in
all respects to the product under consideration, or in the absence of
such a product, another product which, although not alike in all
respects, has characteristics closely resembling those of the product
under consideration.

3. In the case where products are not imported direcily from the
country of origin but are exported to the country of importation from an
intermediate country, the price at which the products are sold from the
country of export to the country of importation shall normaily be
compared with the comparable price in the country of export. However,
comparison may be made with the price in the country of origin, if, for
example, the products are merely trans-shipped through the country of
export, or there is no comparable price for them in the country of
expart.

4. When there are no sales of the like product in the ordinary course
of trade in the domestic market of the exporting country or when,
because of the particular market situation, such sales do not permit a
proper comparison, the margin of dumping shall be determined by
comparison with a comparable price of the 1ike product when exported to
any third country which may be the highest such export price but should
be a representative price, or with the cost of production in the country
of origin plus a reasonable amount for administrative, selling and any
other costs and for profits. As a general rule, the addition for profit
shall not exceed the profit normally realized on sales of products of
the same general category in the domestic market of the country of
origin.



5. In cases where there is no export price or where it appears to the
authorities2 concerned that the export price is unreliable because of
association or a compensatory arrangement between the exporter and the
importer or a third party, the export price may be constructed on the
basis of the price at which the imported products are first resold to an
independent buyer, or if the products are not resold to an independent
buyer, or not resold in the condition as imported, on such reasonable
basis as the authorities may determine.

6. In order to effect a fair comparison between the export price and
the domestic price in the exporting country (or the country of origin)
or, if applicable, the price established pursuant to the provisions of
Article VI: 1(b) of the General Agreement, the two prices shall be
compared at the same level of trade, normally at the ex-factory level,
and in respect of sales made at as nearly as possible the same time.
Due allowance shall be made in each case, on its merits, for the
differences in conditions and terms of sale, for the differences in
taxation, and for the other differences affecting price comparability.
In the cases referred to in pavagraph 5 of Article 2 allowance for
costs, including duties and taxes, incurred between importation and
resale, and for profits accruing, should also be made.

7. This Article is withott prejudice to the second Supplementary
Provision Lo paragraph 1 of Article VI in Annex I to the General
Agreement.

Article 3
Determination of Injury3
1. A determination of injury for purposes of Article VI of the General
Agreement shall be based on positive evidence and involve an objective
examination of both {a) the volume of the dumped imports and their
effect on prices in the domestic market for like products, and (b) the
consequent impact of these imports on domestic producers of such
products.



2. With regard to volume of the dumped imports the investigating
authorities shall consider whether there has been a significant increase
in dumped imports, either in absolute terms or relative to production or
consumption in the importing country. With regard to the effect of the
dumped imports on prices, the investigating authorities shall consider
whether there has been a significant price undercutting by the dumped
imports as compared with the price of a 1ike product of the importing
country, or whether the effect of such imports is otherwise to depress
prices to a significant degree or prevent price increases, which
otherwise would have gccurred, to a significant degree. No one or
several of these factors can necessarily give decisive guidance.

3. The examination of the impact on the industry concerned shall
include an evaluation of all relevant economic factors and indices
having a bearing on the state of the industry such as actual and
potential decline in output, sales, market share, profits, productivity,
return on investments, or utilization of capacity; factors affecting
domestic prices; actual and potential negative effects on cash flow,
inventories, employment, wages, growth, ability to raise capital or
investments. This list is not exhaustive, nor can one or several of
these factors necessarily give decisive guidance.

4. It must be demonstrated that the dumped imports are, through the
effects4 of dumping, causing injury within the meaning of this Code.
There may be other factor55 which at the same time are injuring the
industry, and the injuries caused by other factors must not be
attributed to the dumped imports.

5. The effect of the dumped imports shall be assessed in relation to
the domestic production of the like product when available data permit
the separate identification of production in terms of such criteria as:
the production process, the producers' realizations, profits. When the
domestic production of the 1ike product has no separate identity in
these terms the effects of the dumped imports shall be assessed by the



examination of the production of the narrowest group or range of
products, which includes the like product, for which the necessary
information can be provided.

6. A determination of threat of injury shall be based on facts and not
merely on allegation, conjecture or remote possibility. The change in
circumstances which would create a situation in which the dumping would
cause injury must be clearly foreseen and imminent.6

7. With respect to cases where injury is threatened by dumped imports,
the application of anti-dumping measures shail be studied and decided
with special care.

Article 4
Definition of Industry

1. In determining injury the term "domestic industry" shall be
interpreted as referring to the domestic producers as a whole of the
like products or to those of them whose collective output of the
products constitutes a major proportion of the total domestic production
of those products, except that

(i} when producers are related7 to the exporters or importers or
are themselves importers of the allegedly dumped product, the
industry may be interpreted as referring to the rest of the
producers;

(ii) in exceptional circumstances the territory of a Party may, for
the production in question, be divided into two or more
competitive markets and the producers within each market may
be regarded as a separate industry if (a) the producers within
such market sell all cr almost all of their production of the
product in question in that market, and (b) the demand in that



market is not to any substantial degree supplied by producers
of the product in question located elsewhere in the territory.
In such circumstances, injury may be found to exist even where
a major portion of the total domestic industry is not injured
provided there is a concentration of dumped imports into such
an isolated market and provided further that the dumped
imports are causing injury to the producers of ail or almost
all of the production within such market.

Article 5
Initiation and Subsequent Investigation

1. An investigation to determine the existence, degree and effect of
any alleged dumping shall normally be initiated upon a written request by
or on behalf of the industry9 affected. The request shall include
sufficient evidence of (a) dumping; (b) injury within the meaning of
Article VI of the General Agreement as interpreted by this Code and (c)

a causal link between the dumped imports and the alleged injury. If in
special circumstances the authorities concerned decide to initiate an
investigation without having receiveu such a request, they shall proceed
only if they have sufficient evidence on all points under (a) to (c)
above.

2. Upon initiation of an investigation and thereafter, the evidence of
both dumping and injury caused thereby should be considered
simultaneously. In any event the evidence of both dumping and injury
shall be considered simuitaneously (a) in the decision whether or not to
initiate an investigation, and (b) thereafter, during the course of the
investigation, starting on a date not later than the earliest date on



which in accordance with the provisions of this Code provisional

measures may ve appplied, except in the cases provided for in paragraph 3
of Article 10 in which the authorities accept the request of the
exporters,

Article 6
Evidence

1. The foreign suppliers and all other interested parties shall be
given ample opportunity to present in writing all evidence that they
consider useful in respect of the anti-dumping investigation in
question. They shall also have the right, on justification, to present
evidence orally.

2. The authorities concerned shall provide opportunities for the
complainant and the importers and exporters known to be concerned and
the governments of the exporting countries, to see ail information that
is relevant to the presentation of their cases, that is not confidential
as defined in paragraph 3 below, and that is used by the authorities in

an anti-dumping investigation, and to prepare presentations on the basis
of this information.

Article 7
Price Undertakings

1. Proceedings male'be suspended or terminated without the imposition
of provisional measures or anti-dumping duties upon receipt of
satisfactory voluntary undertakings from any exporter to revise its

!



prices or to cease exports to the area in guestion at dumped prices s0
that the authorities are satisfied that the injurious effect of the
dumping is eliminated. Price increases under such undertakings shall
not be higher than necessary to eliminate the margin of dumping.

2. Price undertakings shall not be sought or accepted from exporters
unless the authorities of the importing country have initiated an
investigation in accordance with the provisions of Article 5 of this
Code. uUndertakings offered need not be accepted if the authorities
consider their acceptance impractical, for example, if the number of
actual or potential exporters is too great, or for other reasons.

LR NN

Article 8
Imposition and Collection of Anti-dumping Duties

1. The decision whether or not to impose an anti-dumping duty in cases
where all requirements for the imposition have been fulfilled and the
decision whether the amount of the anti-dumping duty to be imposed shall
be the full margin of dumping or less, are decisions to be made by the
authorities of the importing country or customs territory. It is
desirable that the imposition be permissive in all countries or customs
territories Parties to this Agreement, and that the duty be less than
the margin, if such lesser duty would be adequate to remove the injury
to the domestic industry.

2. When an anti-dumping duty is imposed in respect of any product,
such anti-dumping duty shall be collected in the appropriate amounts in
each case, on a non-discriminatory basis on imoorts of such product from
all sources found to be dumped and causing injury, except as to imports



from those sources, from which price undertakings under the terms of
this Code have been accepted. The authorities shall name the supplier
or suppliers of the product concerned. If, however, several suppliers
from the same country are involved, and it is impracticable to name all
these suppliers, the authorities may name the supplying country
concerned. If several suppliers from more than one country are
involved, the authorities may name either all the suppliers involved,
or, if this is impracticable, all the supplying countries involved.

3. The amount of the anti-dumping duty nust not exceed the margin of
dumping as established under Article 2. Therefore, if subsequent to the
application of the anti-dumping duty it is found that the duty'so
collected exceeds the actual dumping margin, the amount in excess of the
margin shall be reimbursed as quickly as possible.

Article 9
Duration of Anti-Dumping Duties

1. An anti-dumping duty shall remain in force only as long as, and to
the extent necessary to counteract dumping which is causing injury.

2. The investigating authorities shall review the need for the
continued imposition of the duty, where warranted, on their own
initiative or if any interested party so requests and submits positive
information substantiating the need for review.
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Article 12
Anti-Dumping Action on behalf of a Third Country

1. An application for anti-dumping action on behalf of a third country
shall be made by the authorities of the third country requesting action.

2. Such an application shall be supported by price information to show
that the imports are being dumped and by detajled information to show
that the alleged dumping is causing injury to the domestic industry
concerned in the third country. The government of the third ccuntry
shall afford all assistance to the authorities of the importing country
to obtain any further information which the latter may require.

3. The authorities of the importing country in considering such an
application shall consider the effects of the alleged dumping on the
industry concerned as a whole in the third country; that is to say the
injury shall not be assessed in relation only to the effect of the
alleged dumping on the industry's exports to the importing country or
even on the industry's total exports.

4. The decision whether or not to proceed with a case shall rest with
the importing country. If the importing country decides that it is
prepared to take action, the injtiation of the approach to the
CONTRACTING PARTIES seeking their approval for such action shall rest
with the importing country.

Article 13
Developing Countries

It is recognized that special regard must be given by developed
countries to the special situation of developing countries when
considering the application of anti-dumping measures under this Code.
Possibilities of constructive remedies provided for by this Code shall
be explored before applying anti-dumping duties where they would affect
the essential interests of developing countries.
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NOTES

1The term "initiated" as used hereinafter means the procedural
action by which a Party formally commences an investigation as provided
in paragraph 6 of Article 6.
then in this Code the term "authorities" is used, it shall be
interpreted as meaning authorities at an appropriate, senior level.
3Under this Code the term "injury" shall, uniess otherwise
specified, be taken to mean material injury to a domestic industry,
threat of material injury to a domestic industry or material retardation
of the establishment of such an industry and shall be interpreted in
accordance with the provisions of this Article.

4As set forth in paragraphs 2 and 3 of this Article.

5Such factors include, inter alia, the volume and prices of imports
not sold at dumping prices, contraction in demand or changes in the
patterns of consumption, trade restrictive practices of and competition
between the foreign and domestic producers, developments in technology
and the export performance and productivity of the domestic industry.

6One example, though not an exclusive one, is that there is
convincing reason to believe that there will be, in the immediate future,

substantially increased importations of the product at dumped prices.

7An understanding among Parties should be developed defining the
word "related" as used in this Code.

9As defined in Article 4.

2t e



13The word "may" shall not be interprsted to allow the simul taneous
continuation of proceedings with the implementation of price
undertakings except as provided in paragraph 3.
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APPERBIX 5
AGREEMENT ON GOVERNMENT PROCUREMENT

{Extracts)

Article 1
Scope and Coverage

This Agreement applies to:

(a) any law, regulation, procedure and practice regarding the

{b)

(c)

procurement of products by the entitiesl subject to this
Agreement. This includes services incidental to the supply of
products if the value of these incidental services does not
exceed that of the products themselves, but not service
contracts per per se;

any procurement contract of a value of SDR 150,000 or more.2
No procurement requirement shall be divided with the intent of
reducing the value of the resulting contracts below SDR
150,000. If an individual reguirement for the procurement of
a product or products of the same type results in the award of
more than one contract or in contracts being awarded in
separate parts, the value of these recurring contracts in the
twelve months subsequent to the initial contract shall be the
basis for the application of this Agreement;

procurement by the entities under the direct or substantial
control of Parties and other designated entities, with respect
to their procurement procedures and practices. Until the



review and further negotiations referred to in the Final
Provisions, the coverage of this Agreement is specified by the
lists of entities, and to the extent that rectifications,
modifications or amendments may have been made, their
successor entities, in Annex I.

2.  The Parties shall inform their entities not covered by this
Agreement and the regional and Tocal governments and authorities within
their territories of the objectives, principles and rules of this
Agreement, in particular the rules on national treatment and
non-discrimination, and draw their attention to the overall benefits of
Tiberalization of government procurement.

Article 11
National Treatment and Non-Discrimination

1. With respect to all laws, regulations, procedures and practices
regarding government procurement covered by this Agreement, the Parties
shall provide immediately and unconditionally to the products and
suppliers of other Parties offering products originating within the
customs territories (including free zones) of the Parties, treatment no
less favourable than:

(a) that accorded to domestic products and suppliers; and

(b) that accorded to products and suppliers of any other Party.
2. The provisions of paragraph 1 shall not apply to customs duties and
charges of any kind imposed on or in connection with importation, the
method of levying such duties and charges, and other import reguiations

and formalities.

3. The Parties shall not apply rules of origin to products imported
for purposes of government procurement covered by this Agreement from



other Parties, which are different from the rules of origin applied in
the normal course of trade and at the time of importation to imports of
the same products from the same Parties.

Article III
Special and Differential Treatment for Developing Countries

Objectives

1. The Parties shall, in the implementation and administration of this
Agreement, through the provisions set out in this Article, duly take
into account the development, financial and trade needs of developing
countries, in particular the least-developed countries, in their need
to:

(a) safequard their balance-of-paymerts position and ensure a
level of reserves adequate for the implementation of
programmes of economic development;

(b) promote the establishment or development of domestic
industries including the development of small-scale and
cottage industries in rural or backward areas; and economic
development of other sectors of the economy;

(c) support industrial units so long as they are wholly or
substantially dependent on government procurement;

(d) encourage their economic development through regional or
global arrangements among develeping countries presented to
the CONTRACTING PARTIES to the GATT and not disapproved by
them,

2. Consistently with the provisions of this Agreement, the Parties
shall, in the preparation and application of laws, regulations and



procedures affecting government procurement, facilitate increased
imports from developing countries, bearing in mind the special problems
of the least-developed countries and of those countries at low stages of
economic development.

Coverage

3.  With a view to ensuring that developing countries are able to
adhere to this Agreement on terms consistent with their development,
financial and trade needs, the objectives listed in paragraph 1 above
shall be duly taken into account in the course of the negotiations with
respect to the lists of entities of developing countries to be covered
by the provisions of this Agreement. Developed countries, in the
preparation of their lists of entities to be covered by the provisions
of this Agreement shall endeavour to jnclude entities purchasing
products of export interest to developing countries.

Agreed exclusions

4. Developing countries may negotiate with other participants in the
negotiation of this Agreement mutually acceptable exclusions from the
rules on national treatment with respect to certain entities or products
that are included in their lists of entities having regard to the
particular circumstances of each case. In such negotiations, the
considerations mentioned in paragraph 1(a)-{(c) above shall be duly taken
into account. Developing countries participating in regional or global
arrangements among developing countries referred to in paragraph 1(d)
above, may also negotiate exclusions to their lists, having regard to
the particular circumstances of each case, taking into account, inter
alia, the provisions on government procurement provided for in the



regionz] or global arrangements concerned and taking into account, in
particular, products which may be subject to common industrial
development programmes.

Technical assistance for developing country Parties

8. Developed country Parties shall, upon request, provide all
technical assistance which they may deem appropriate to developing
country Parties in resolving their problems in the field of government
procurement.

9. This assistance which shall be provided on the basis of
non-discrimination among the developing country Parties shall relate,
inter alia, to:

- the solution of particular technical problems relating to the award
of a specific contract;

- any other problem which the Party making the request and another
Party agree to deal with in the context of this assistance.

Special treatment for least-developed countries

11. Having regard to paragraph 6 of the Tokyo Declaration, spacial
treatment shall be granted to the least-developed country Parties and to
the suppliers in those countries with respect to products originating in



those countries, in the context of any general or specific measures in
favour of the developing country Parties. The Parties may also grant
the benefits of this Agreement to suppliers in the least-developed
countries which are not Parties, with respect to products originating in
those countries.

12. Developed country Parties shall, upon request, provide assistance
which they may deem appropriate to potential tenderers in the
Jeast-developed countries in submitting their tenders and selecting the
products which are likely to be of interest to entities of developed
countries as well as to suppliers in the least-developed countries and
likewise assist them to comply with technical regulations and standards
relating to products which are the subject of the proposed purchase.

Review

13. The Committee shall review annually the operation and effectiveness
of this Article and after each three years of its operation on the basis
of reports to be submitted by the Parties shall carry out a major review
in order to evaluate its effects. As part of the three-yearly reviews
and with a view to achieving the maximum implementation of the
provisions of this Agreement, including in particular Article II, and
having regard to the development, financial and trade situation of the
developing countries concerned, the Committee shall examine whether
exclusions provided for in accordance with the provisions of paragraphs
4 to 6 of this Article shall be modified or extended.

14. In the course of further rounds of negotiations in accordance with
the provisions of Article IX, paragraph 6, the developing country
Parties shall give consideration to the possibility of enlarging their
list of entities having regard to their economic, financial and trade
situation.



Article IV
Technical Specifications

1. Technical specifications laying down the characteristics of the
products to be purchased such as quality, performance, safety and
dimensions, testing and test methods, symbols, terminology, packaging,
marking and labelling, and conformity certification requirements
prescribed by procurement entities, shall not be prepared, adopted or
applied with a view to creating obstacles to international trade nor
have the effect of creating unnecessary obstacles to international
trade,

2. Any technical specification prescribed by procurement entities
shall, where appropriate:

(a) be in terms of performance rather than design; and

(b) be based on international standards, national technical
regulations, or recognized national standards.

3. There shall be no requirement or reference to a particular trade
mark or name, patent, design or type, specific origin or producer unless
there is no sufficiently precise or intelligible way of describing the
procurement requirements and provided that words such as "or equivalent"
are included in the tenders.

Article V
Tendering Procedures

1. The Parties shall ensure that the tendering procedures of their
entities are consistent with the provisions below. Open tendering

procedures, for the purposes of this Agreement, are those procedures
under which all interested suppliers may submit a tender. Selective
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tendering procedures, for the purposes of this Agreement, are those
procedures under which, consistent with paragraph 7 and other relevant
provisions of this Article, those suppliers invited to do so by the
entity may submit a tender. Single tendering procedures, for the
purposes of this Agreement, are those procedures where the entity
contacts suppliers individually, only under the conditions specified in
paragraph 15 below.

Quatification of suppliers

2. Entities, in the process of qualifying suppliers, shall not
discriminate among foreign suppliers or between domestic and foreign
suppliers. Qualification procedures shall ba consistent with the
following:

(a) any conditions for participation in tendering procedures shall
be published in adequate time to enable interested suppliers
to initiate and, to the extent that it is compatible with
efficient operation of the procurement process, complete the
qualification procedures;

(b) any conditions for participation required from suppliers,
including financial guarantees, technical qualifications and
information necessary for establishing the financial,
commercial and technical capacity of suppliers, as well as the
verification of qualifications, shall be no less favourable to
foreign suppliers than to domestic suppliers and shall not
discriminate among foreign suppliers;

(¢c) the process of, and the time required for, qualifying
suppliers shall not be used in order to keep foreign suppliers
off a suppliers' list or from being considered for a
particular proposed purchase. Entities shall recognize as



(d}

(e)

()

qualified suppliers such domestic or foreign supp.iers who
meet the conditions for participation in a particular proposed
purchase. Suppliers requesting to participate in a particular
proposed purchase who may not yet be qualified shall also be
considered, provided there is sufficient time to complete the
qualification procedure;

entities maintaining permanent 1lists of qualified suppiiers
shall ensure that all qualified suppliers so requesting are
included in the lists within a reasonably short time;

any supplier having requested to become & qualified supplier
shall be advised by the entities concerned of the decision in
this regard. Qualified suppliers included on permanent lists
by entities shall also be notified of the termination of any
such lists or of their removal from them;

nothing in sub-paragraphs (a) to (e) above shall preclude the
exciusion of any supplier on grounds such as bankruptcy or
false declarations, provided that such an action is consistent
with the national treatment and non-discrimination provisions
of this Agreement.

Notice of proposed purchase and tender documentation

3. Entities shall publish a notice of each proposed purchase in the
appropriate publication listed in Annex II. Such notice shall
constitute an invitation to participate in either open or selective

tendering procedures.

4, FEach notice of proposed purchase shall contain the
following information:

(a)

the nature and quantity of the products to be supplied, or
envisaged to be purchased in the case of contracts of a
recurring nature;



(b)

(c)

(d)

(e)

(f)

(g)

-10-

whether the procedure is open or selective;
any delivery date;

the address and final date for submitting an application to be
jnvited to tender or for qualifying for the suppliers' lists,
or for receiving tenders, as well as the language or languages
in which they must be submitted;

the address of the entity awarding the contract and providing
any information necessary for obtaining specifications and
other documents;

any economic and technical requirements, financial guarantees
and information required from suppliers;

the amount and terms of payment of any sum payable for the
tender documentation.

The entity shall publish in one of the official languages of the

GATT a summary of the notice of proposed purchase containing at Jeast
the following:

(i)

subject-matter of the contract;

(ii) time-1imits set for the submission of tenders or an

application to be invited to tender; and

(ii1) addresses from which documents relating to the contracts may

be requested.

5. To ensure optimum effective international competition under
selective tendering procedures, entities shall, for each proposed
purchase, invite tenders from the maximum number of domestic and foreign
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suppliers, consistent with the efficient operation of the procurement

system,

They shall select the suppliers to participate in the procedure

in a fair and non-discriminatory manner.

6. (a)

(b)

{c)

In the case of selective tendering procedures, entities
maintaining permanent lists of qualified suppliers shail
publish annually in one of the publications listed in Annex
111, a notice of the following:

(i) the enumeration of the lists maintained, inciuding their
headings, in relation to the products or categories of
products to be purchased through the lists;

(ii) the conditions to be filled by potential suppliers in
view of their inscription on those lists and the methods
according to which each of those conditions be verified by
the entity concerned;

(iii) the period of validity of the lists, and the formalities
for their renewal. '

Entities maintaining permanent lists of qualified suppliers
may select suppliers to be invited to tender from among those
listed. Any selection shall allow for equitable opportunities
for suppliers on the lists.

If, after publication of the notice under paragraph 3 above, a
supplier not yet qualified requests to participate in a
particular tender, the entity shall promptly start the
procedure of gualification.

7. Suppliers requesting to participate in a particular proposed
purchase shall be permitted to submit a tender and be considered
provided, in the case of those not yet qualified, there is sufficient
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time to complete the qualification procedure under paragraphs 2-6 of
this Article. The number of additional suppliers permitted to

participate shall be limited only by the efficient operation of the
procurement system.

9. (a) Any prescribed time-1imit shall be adequate to allow foreign
as well as domestic suppliers to prepare and submit tenders
before the closing of the tendering procedures. In
determining any such time-limit, entities shall, consistent
with their own reasonable needs, take into account such
factors as the complexity of the proposed purchase, the extent
of sub-contracting anticipated, and the normal time for

transmitting tenders by mail from foreign as well as domestic
points.

(b) Consistent with the entity's own reasonable needs, any
delivery date shall take into account the normal time required
for the transport of goods from the different points of
supply.

Submission, receipt and opening of tenders and awarding of contracts

14. The submission, receipt and opening of tenders and awarding of
contracts shall be consistent with the following:

(a) tenders shall normally be submitted in writing directly or by
mail. If tenders by telex, telegram or telecopy are



(b)

(c)

(d})
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permitted, the tender made thereby must include all the
information necessary for the evaiuation of the tender, in
particular the definitive price proposed by the tenderer and a
statement that the tenderer agrees to all the terms,
conditions and provisions of the invitation to tender. The
tender must be confirmed promptly by letter or by the despatch
of a signed copy of the telex, telegram or telecopy. Tenders
presented by telephone shall not be permitted. The content of
the telex, telegram or telecopy shall prevail where there is a
difference or conflict between that content and any
documentation received after the time-limit; requests to
participate in selective tendering procedures may be submitted
by telex, telegram or telecopy;

the opportunities that may be given to tenderers to correct
unintentional errors between the opening of tenders and the
awarding of the contract shall not be permitted to give rise
to any discriminatory practice;

a supplier shall not be penalized if a tender is received in
the office designated in the tender documentation after the
time specified because of delay due solely to mishandling on
the part of the entity. Tenders may also be considered in
other exceptional circumstances if the procedures of the
entity concerned so provide;

all tenders solicited under open and selective procedures by
entities shall be received and opened under procedures and
conditions guaranteeing the regularity of the openings as well
as the availability of information from the openings. The
receipt and opening of tenders shall also be consistent with
the national treatment and non-discrimination provisions

of this Agreement. To this effect, and in connexion with open
procedures, entities shail establish provisions for the



(e)

(f)

(9)
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opening of tenders in the presence of either tenderers or
their representatives, or an appropriate and jmpartial witness
not connected with the procurement process. A report on the
opening of tenders shall be drawn up in writing. This report
shall remain with the entities concerned at the disposal of
the government authorities responsible for the entity in order
that it may be used if required under the procedures of
Articles VI and VII of this Agreement;

to be considered for award, a tender must, at the time of
opening, conform to the essential requirements of the notices
or tender documentation and be from suppliers which comply
with the conditions for participation. 1f an entity has
received a tender abnormally lower than other tenders
submitted, it may enquire with the tenderer to ensure that it
can comply with the conditions of participation and be capable
of fulfilling the terms of the contract;

unless in the public iaterest an entity decides not to issue
the contract, the entity shall make the award to the tenderer
who has been determined to be fully capable of undertaking the
contract and whose tender, whether for domestic or foreign
products, is either the Towest tender or the tender which in
terms of the specific evaluation criteria set forth in the
notices or tender documentation is determined to be the most
advantageous;

if it appears from evaluation that no one tender is obviously
the most advantageous in terms of the specific evaluation
criteria set forth in the notices or tender documentation, the
entity shall, in any subsequent negotiations, give equal

consideration and treatment to all tenders within the

competitive range;
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entities should normally refrain from awarding contracts on
the condition that the suppliier provide offset procurement
opportunities or similar conditions. In the limited number of
cases where such requisites are part of a contract, Parties
concerned shall limit the offset to a reasonabie proportion
within the contract value and shall not favour suppliers from
one Party over suppliers from any other Party. Licensing of
technology should not normally be used as a condition of award
but instances where it is required should be as infrequent as
possible and suppiiers from one Party shall not be favoured
over suppliers from any other Party.

Use of single tendering

15. The provisions of paragraphs 1-14 above governing open and
selective tendering procedures need not apply in the following
conditions, provided that single tendering is not used with a view to
avoiding maximum possible competition or in a manner which would
constitute a means of discrimination among foreign suppliers or
protection to domestic producers:

(a)

{b)

in the absence of tenders in response to an open or selective
tender, or when the tenders submitted have been either
collusive or do not conform to the essential requirements in
the tender, or from suppliers who do not comply with the
conditions for participation provided for in accordance with
this Agreement, on condition, however, that the requirements
of the initial tender are not substantially modified in the
contract as awarded;

when, for works of art or for reasons connected with

protection of exclusive rights, such as patents or copyrights,
the products can be supplied only by a particular supplier and
no reasonable alternative or substitute exists; |
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(c)

(d)
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insofar as is strictly necessary when, for reasons of extreme
urgency brought about by events unforeseeable by the entity,
the products could not be obtained in time by means of open or
selective tendering procedures;

for additional deliveries by the original supplier which are
jntended either as parts replacement for existing supplies

or installations, or as the extension of existing supplies or
installations where a change of supplier would compel the
entity to purchase equipment not meeting requirements of
interchangeability with already existing equipment;

(e} when an entity purchases prototypes or a first product which

are developed at its request in the course of, and for, a
particular contract for research, experiment, study or
original development. When such contracts have been
fulfilled, subsequent purchases of products shall be subject
to paragraphs 1-14 of this Artic]e.3

Entities shall prepare a report in writing on each contract awarded

under the provisions of paragraph 15 of this Article. Each report shall
contain the name of the purchasing entity, value and kind of goods
purchased, country of origin, and a statement of the conditions in
paragraph 15 of this Article which prevailed. This report shall remain
with the entities concerned at the disposal of the government
authorities responsible for the entity in order that it may be used if
required under the procedures of Articles VI and VII of this Agreement.

1.

Article VI
Information and Review

Any law, regulation, judicial decision, administrative ruling of

general application, and any procedure (including standard contract
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clauses) regarding government procurement covered by this Agreement,
shall be pubiished promptly by the Parties in the appropriate
publications listed in Annex IV and in such a manner as to enable other
Parties and suppliers to become acquainted with them. The Parties shall
be prepared, upon request, to explain to any other Party their
government procurement procedures. Entities shall be prepared, upon
request, to explain to any supplier from a country which is a Party to
this Agreement their procurement practices and procedures.

2. Entities shall, upon request by any supplier, promptly provide
pertinent information concerning the reasons why that supplier's
application to qualify for the suppliers' 1ist was rejected, or why that
supplier was not invited or admitted to tender.

3. Entities shall promptiy, and in no case later than seven working
days from the date of the award of a contract, inform the unsuccessful
tenderers by written communication or publication that a contract has
been awarded. |

4. Upon request by an unsuccessful tenderer, the purchasing entity
shall promptly provide that tenderer with pertinent information
concerning the reasons why the tender was not selected, including
information on the characteristics and the relative advantages of the
tender selected, as well as the name of the winning tenderer.

5. Entities shall establish a contact point to provide additional
information to any unsuccessful tenderer dissatisfied with the
explanation for rejection of his tender or who may have further
questions about the award of the contract. There shall also be
procedures for the hearing and reviewing of complaints arising in
connexion with any phase of the procurement process, so as to ensure
that, to the greatest extent possible, disputes under this Agreement
will be equitably and expeditiously resolved between the suppliers and
the entities concerned.
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Article VII
Enforcement of Obligations

Institutions

1. There shall be established under this Agreement a Committee on
Government Procurement (referred to in this Agreement as “the
Committee") composed of representatives from each of the Parties. This
Committee shall elect 1ts own Chairman and shall meet as necessary but
not less than once a year for the purpose of affording Parties the
opportunity to consult on any matters relating to the operation of this
Agreement or the furtherance of its objectives, and to carry out such
other responsibilities as may be assigned to it by the Parties.

2.  The Committee may establish ad hoc panels in the manner and for the
purposes set out in paragraph 8 of this Article and working parties or
other subsidiary bodies which shall carry out such functions as may be
given to them by the Committee.

Consultations

3. Each Party shall afford sympathetic consideration to, and shall
afford adequate opportunity for consultations regarding, representations
made by another Party with respect to any matter affecting the operation
of this Agreement.

4. If any Party considers that any benefit accruing to it, directly or
indirectly, under this Agreement is being nullified or impaired, or that
the achievement of any objective of this Agreement is being impeded, by
another Party or Parties, it may, with a view to reaching a mutually
satisfactory resolution of the matter, request in writing consultations
with the Party or Parties in question. Each Party shall afford
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sympathetic consideration to any request from another Party for
consultations. The Parties concerned shall initiate requested
consultations promptly.

5. The Parties engaged in consultations on a particular matter
affecting the operation of this Agreement shall provide information
concerning the matter subject to the provisions of Article VI, paragraph
8, and attempt to conclude such consultations within a reasonably short
period of time.

Dispute settlement

6. If no mutually satisfactory solution has been reached as a result
of consultations under paragraph 4 between the Parties concerned, the
Committee shall meet at the request of any party to the dispute within
thirty days of receipt of such a request to investigate the matter, with
a view to facilitating a mutually satisfactory solution,

7. If no mutually satisfactory solution has been reached after
detailed examination by the Committee under paragraph 6 within three
months, the Committee shall, at the request of any party to the dispute
establish a panel to:

(a) examine the matter;

{b) consult regularly with the parties to the dispute and give
full opportunity for them to develop a mutually satisfactory
solution;

(c) make a statement concerning the facts of the matter as they
relate to application of this Agreement and make such findings
as will assist the Committee in making recommendations or
giving rulings on the matter.
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Entorcement

11. After the examination is complete or after the report of a panel,
working party or other subsidiary body is presented to the Committee,
the Committee shall give the matter prompt consideration. With respect
to these reports, the Committee shall take appropriate action normally
within thirty days of receipt of the report unless extended by the
Committee, including:

(a) a statement concerning the facts of the matter;
(b) recommendations to one or more Parties; and/or
(c) any other ruling which it deems appropriate.

Any recommendations by the Conmittee shall aim at the positive
resolution of the matter on the basis of the operative provisions of
this Agreement and its objectives set out in the Preamble.

12. If a Party to which recommendations are addressed considers itself
unable to implement them, it should promptly furnish reasons in writing
to the Committee. In that event, the Committee shall consider what
further action maybe appropriate.

13. The Committee shall keep under surveillance any matter on which it
has made recommendations or given rulings.

Balance of rights and obligations

14. If the Committee's recommendations are not accepted by a party, or
parties, to the dispute, and if the Committee considers that tne
circumstances are serious enough to justify such action, it may
authorize a Party or Parties to suspend in whole or in part, and for
such time as maybe necessary, the application of this Agreement to any
other Party or Parties, as is determined to be appropriate in the
circumstances.
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Article VIII
Exceptions to the Agreement

1. Nothing in this Agreement shall be construed to prevent any Party
from taking any action or not disclosing any information which it
considers necessary for the protection of its essential security
interests relating to the procurement of arms, ammunitisn or war
materials, or to procurement indispensable for national security or for
national defence purposes.

2. Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail or a
disguised restriction on international trade, nothing in this Agreement
shall be construed to prevent any party from imposing or enforcing
measures necessary to protect public morails, order or safety, human,
animal or plant life or health, intellectual property, or relating to
the products of handicapped persons, of philanthropic institutions or of
prison labour.
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1Throughout this Agreement, the word entities is understood to
include agencies.

2For contracts below the threshold, the Parties shall consider, in
accordance with paragraph 6 of Article IX, the application in whole or
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in part of this Agreement. In particular, they shall review the
procurement practices and procedures utilized and the application of
non-discrimination and transparency for such contracts in connexion with
the possible inclusion of contracts below the threshold in this
Agreement.

30rigina1 development of a first product may include limited
production in order to incorporate the results of field testing and to
demonstrate that the product is suitable for production in quantity to
acceptable quality standards. It does not extend to quantity production
to establish commercial viabjlity or to recover research and development
costs.

il



APPENDIX 6

AGREEMENT GN IMPORT LICENSING PROCEDURES
(Extracts)

Article 1
General Provisions

1. For the purpose of this Agreement, import licensing is defined as
administrative procedures1 used for the operation of import licensing
regimes requiring the submission of an application or other
documentation (other than that required for customs purposes) to the
relevant administrative body as a prior condition for importation into
the customs territory of the importing country.

2. The Parties shall ensure that the administrative procedures used to
implement import licensing regimes are in conformity with the relevant
provisions of the GATT including its annexes and protocols, as
interpreted by this Agreement, with a view to preventing trade
distortions that may arise from an inappropriate operation of those
procedures, taking into account the economic development purposes and
financial and trade needs of developing countries.

3. The rules for import licensing procedures shall be neutral in
application and administered in a fair and equitable manner.

4. The rules and all information concerning procedures for the
submission of applications, including the eligibility of persons, firms
and institutions to make such applications, and the lists of products
subject to the licensing requirement shall be published promptly in such
a manner as to enable governments and traders to become acquainted

with them. Any changes in either the rules concerning licensing



procedures or the 1ist of products subject to import Jicensing shall
also be promptly published in the same manner. Copies of these
publications shall also be made available to the GATT Secretariat.

5. Application forms and, where applicable, renewal forms shall be as
simple as possible. Such documents and information as are considered
strictly necessary for the proper functioning of the licensing regime
may be required on application.

6. Application procedures and, where applicable, renewal procedures
shall be as simple as possible. Applicants shall have to approach only
one administrative body previously specified in the rules referred to in
paragraph 4 above in connexion with an application and shall be allowed
a reasonable period therefor. In cases where it is strictly
indispensable that more than one administrative body is to be approached
in connexion with an application, these shall be kept to the minimum
number possible.

7. No application shall be refused for minor documentation errors
which do not alter basic data contained therein. No penalty greater
than necessary to serve merely as a warning shall be imposed in respect
of any omission or mistake in documentation or procedures which is
obviously made without fraudulent intent or gross negligence.

8. Licensed imports shall not be refused for minor variations in
value, quantity or weight from the amount designated on the licence due
to differences occurring during shipment, differences incidental to bulk
loading and other minor differences consistent with normal commercial
practice. '

9. The foreign exchange necessary to pay for Ticensed imports shall be
made available to licence holders on the same basis as to importers of
goods not requiring import licences.



10. With regard to security exceptions, the provisions of Article XXI
of the GATT apply.

11. The provisions of this Agreement shall not require any Party to
disclose confidential information which would impede law enforcement or
otherwise be contrary to the public interest or would prejudice the
legitimate commercial interests of particular enterprises, public or
private.

Article 2
Automatic import 1icensin92

1. Automatic import licensing is defined as import licensing where
approval of the application is freely granted.

2. The following provisionsB, in addition to those in paragraphs 1 to
11 of Article 1 and paragraph 1 of Article 2 above, shall apply to
automatic import licensing procedures:

{a) Automatic licensing procedures shall not be administered in
a manner so as to have restricting effects on imports subject
to automatic licensing;

(b) Parties recognize that automatic import licensing may be
necessary whenever other appropriate procedures are not
available. Automatic import licensing may be maintained as
long as the circumstances which gave rise to its introduction
prevail or as long as its underlying administrative purposes
cannot be achieved in a more appropriate way; ‘

(c) Any person, firm or institution which fulfils the legal
requirements of the importing country for engaging in import
operations involving products subject to automatic
licensing shall be equally eligible to apply for and to obtain
import licenses;



(d) Applications for licenses may be submitted on any working day

(e)

prior to the customs clearance of the goods;

Applications for licences when submitted in appropriate and
complete form shall be approved immediately on receipt, to the
extent administratively feasible, but within a maximum of ten
working days.

Article 3
Non-automatic import licensing

The following provisions, in addition to those in paragraphs 1 to
11 of Article 1 above, shall apply to non-automatic import licensing
procedures, that is, import licensing procedures not falling under
paragraphs 1 and 2 of Article 2 above:

(a)

(b)

Licensing procedures adopted, and practices applied, in
connexion with the issuance of licences for the administration
of quotas and other import restrictions, shall not have trade
restrictive effects on imports additional to those caused by
the imposition of the restriction;

Parties shall provide, upon the request of any Party having an
interest in the trade in the product concerned, all relevant
information concerning:

(i) the administration of the restrictions;
(ii) the import licences granted over a recent period;

(iii) the distribution of such licences among supplying
countries;



(c)

(d)

(e)

(f)

(iv) where practicable, import statistics (i.e. value and/or
volume) with respect to the products subject to import
licensing. The developing countries would not be
expected to take additional administrative or financial
burdens on this account.

Parties administering quotas by means of licensing shall
publish the overall amount of quotas to be applied by
quantity and/or value, the opening and closing dates of
quotas, and any change thereof;

In the case of quotas allocated among supplying countries,
the Party applying the restrictions shall promptly inform all
other Parties having an interest in supplying the product
concerned of the shares in the quota currently allocated, by
quantity or value, to the various supplying countries and
shall give public notice thereof;

Where there is a specific opening date for the submission of
licensing applications, the rules and product lists referred
to in paragraph 4 of Article 1 shall be pubiished as far in
advance as possible of such date, or immediateiy after the
announcement of the quota or other measure involving an import
Ticensing requirement;

Any person, firm or institution which fuifils the legal
requirements of the importing country shall be equally
eligible to apply and to be considered for a licence. If

the licence application is not approved, the applicant shall,
on request, be given the reasons therefor and shall have a
right of appeal or review in accordance with the domestic
legislation or procedures of the importing country;



(a)

(h)

(1)

(3)

(k)

(1)

(m)

The period for processing of applications shall be as short as
possible;

The period of iicence validity shall be of reasonable duration
and not be so short as to preclude imports. The period of
licence validity shall not preclude imports from distant
sources, except in special cases where imports are necessary
to meet unforeseen short-term requirements;

When administering quotas, Parties shall not prevent
importation from being effected in accordance with the issued
licences, and shall not discourage the full utiiization of the
quotas;

When issuing licences, Parties shall take into account the
desirability of issuing licences for products in economic
quantities;

In allocating licences, parties should consider the import
performance of the applicant, including whether licences
issued to the applicant have been fully utilized, during a
recent representative period;

Consideration shall be given to ensuring a reasonable
distribution of licences to new importers, taking into account
the desirability of issuing licences for products in economic
quantities. In this regard, special consideration should be
given to those importers importing products originating in
developing countries and, in particular, the least-developed
countries;

In the case of quotas administered through Ticences which are
not allocated among supplying countries, licence holders4

shall be free to choose the sources of imports. In the case



of quotas aliocated among supplying countries, the licence
shall clearly stipulate the country or countries;

(n) 1In applying paragraph 8 of Article 1 above, compensating
adjustments may be made in future licence allocations where
jmports exceeded a previous licence level.

Article 4
Institutions, consultation and dispute settlement

1. There shall be established under this Agreement a Committee on
Import Licensing composed of representatives from each of the Parties
(referred to in this Agreement as “the Committee"). The Committee shali
elect its own Chairman and shall meet as necessary for the purpose of
affording Parties the opportunity of consuiting on any matters relating
to the operation of this Agreement or the furtherance of its objectives.

2. Consultations and the settiement of disputes with respect to any
matter affecting the operation of this Agreement, shall be subject to
the procedures of Articles XXII and XXIII of the GATT.

Article 5
Final provisions

3. Entry into force

This Agreement shall enter into force on 1 January 1980 for the
governments5 which have accepted or acceded to it by that date. For
each other government it shall enter into force on the thirtieth day
following the date of its acceptance or accession to this Agreement.



Notes

1Those procedures referred to as "licensing" as well as other
similar administrative procedures.

2Those jmport licensing procedures requiring a security which have
no restrictive effects on imports, are to be considered as falling
within the scope of paragraphs 1 and 2 of Article 2 below.

3A developing country Party, which has specific difficulties with
the requirements of sub-paragraphs (d) and (e) below may, upon
notification to the Committee referred to in paragraph 1 of Article 4,
delay the application of these sub-paragraphs by not more than two years
from the date of entry into force of this Agreement for such Party.

4Sometimes referred to as “"quota holders".

5For the purpose of this Agreement, the term "governments" is
deemed to inciude the competent authorities of the European Economic
Community.



APPENDIX 7
AGREEMENT ON TECHNICAL BARRIERS TO TRADE

(Extracts)

Article 1
General provisions

1.1 General terms for standardization and certification shall normally
have the meaning given to them by definitions adopted within the Unjted
Nations system and by international standardizing bodies taking into
account their context and in the light of the object and purpose of this
Agreement.

1.2 However, for the purposes of this Agreement the meaning of the
terms given in Annex 1 applies.

1.3 Al products, including industrial and agricultural products, shall
be subject to the provisions of this Agreement.

1.4 Purchasing specifications prepared by governmental bodies for
production or consumption requirements of governmental bodies are not
subject to the provisions of this Agreement but are addressed in the
Agreement on Government Procurement, according to its coverage.

1.5 A1l references in this Agreement to technical regulations,
standards, methods for assuring conformity with technical regulations or
standards and certification systems shall be construed to include any
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amendments thereto and any additions to the rules or the product
coverage thereof, except amendments and additions of an insignificant
nature,

TECHNICAL REGULATIONS AND STANDARDS

Article 2
Preparation, adoption and application of technical regulations
and standards by central government bodies

With respect to their central government bodies:

2.1 Parties shall ensure that technical regulations and standards are
not prepared, adopted or applied with a view to creating obstacles to
international trade. Furthermore, products imported from the territory
of any Party shall be accorded treatment no less favourable than that
accorded to like products of national origin and to like products
originating in any other country in relation to such technical
regulations or standards. They shall likewise ensure that neither
technical regulations nor standards themselves nor their application
have the effect of creating unnccessary obstacles to international
trade.

2.2 Where technical regulations or standards are required and relevant
international standards exist or their completion is imminent, Parties
shall use them, or the relevant parts of them, as a basis for the
technical regulations or standards except where, as duly explained upon
request, such international standards or relevant parts are
inappropriate for the Parties concerned, for inter alia such reasons as
national security requirements; the prevention of deceptive practices;
protection for human health or safety, animal or plant life or health,



or the environment; fundamental climatic or other geographical factors;
fundamental technological problems.

2.3 With a view to harmonizing technical regulations or standards on as
wide a basis as possible, Parties shall play a full part within the
limits of their resources in the preparation by appropriate
international standardizing bodies of international standards for
products for which they either have adopted, or expect to adopt,
technical reqgulations or standards.

2.4 Wherever appropriate, Parties shall specify technical regulations
and standards in terms of performance rather than design or descriptive
characteristics.

2.5 Whenever a relevant international standard does not exist or the
technical content of a proposed technical regulation or standard is not
substantially the same as the technical content of relevant
international standards, and if the technical reguiation or standard may
have a significant effect on trade of other Parties, Parties shall:

2.5.1 publish a notice in a publication at an early appropriate
stage, in such a manner as to enable interested parties
to become acquainted with it, that they propose to
introduce a particular technical regulation or standard;

2.5.2 notify other Parties through the GATT secretariat of the
products to be covered by technical regulations together
with a brief indication of the objective and rationale of
proposed technical regulations;

2.5.3 upon request, provide without discrimination, to other
Parties in regard to technical regulations and to
interested parties in other Parties in regard to
standards, particulars or copies of the proposed



2.5.4

2.5.5

technical regulation or standard and, whenever possible,
identify the parts which in substance deviate from
relevant international standards;

in regard to technical regulations allow, without
discrimination, reasonable time for other Parties to make
comments in writing, discuss these comments upon request,
and take these written comments and the results of these
discussions into account;

in regard to standards, allow reasonable time for
interested parties in other Parties to make comments in
writing, discuss these comments upon request with other
Parties and take these written comments and the results of
these discussions into account.

2.6 Subject to the provisions in the heading of Article 2, paragraph 5,
where urgent problems of safety, health, environmental protection or
national security arise or threaten to arise for a Party, that Party may
omit such of the steps enumerated in Article 2, paragraph 5 as it finds
necessary provided that the Party, upon adoption of a technical
regulation or standard, shall:

2.6.1

2.6.2

notify immediately other Parties through the GATT
secretariat of the particular technical regulation, the
products covered, with a brief indication of the
objective and the rationale of the technical regulation,
jncluding the nature of the urgent problems;

upon request provide, without discrimination other
Parties with copies of the technical regulation and
interested Parties in other Parties with copies of the
standard;



2.6.3 allow, without discrimination, other Parties with respect
to technical regulations and interested parties in other
Parties with respect to standards, to present their
comments in writing upon request discuss these comments
with other Parties and take the written comments and the
results of any such discussion into account;

2.6.4 take also into account any action by the Committee as a
result of consultations carried out in accerdance with
the procedures established in Article 14.

2.7 Parties shall ensure that all technical regulations and standards
which have been adopted are published promptly in such a manner as to
enable interested parties to become acquainted with them.

2.8 Except in those urgent circumstances referred to in Article 2,
paragraph 6, Parties shall allow a reasonable interval between the
publication of a technical regulation and its entry into force in order
to allow time for producers in exporting countries, and particularly in
developing countries, to adapt their products or methods of production
to the requirements of the importing country.

2.9 Parties shall take such reasonable measures as may be available to
them to ensure that regional standardizing bodies of which they are
members comply with the provisions of Article 2, paragraphs 1 to 8. In
addition Parties shall not take measures which have the effect of,
directly or indirectly, requiring or encouraging such bodies to act in
a manner inconsistent with those provisions.

2.10 Parties which are members of regional standardizing bodjes shall,
when adopting a regional standard as a technical regulation or standard
fulfil the obligations of Article 2, paragraphs 1 to 8 except to the
extent that the regional standardizing bodies have fulfilled these
obiligations.



Article 3
Preparation, adoption and application of technical regulations
and standards by local government bodies

3.1 Parties shall take such reasonable measures as may be available to
them to ensure that local government bodies within their territories
comply with the provisions of Article 2 with the exception of Article 2,
paragraph 3, paragraph 5, sub-paragraph 2, paragraph 9 and paragraph 10,
noting that provision of information regarding technical regulations
referred to in Article 2, paragraph 5, sub-paragraph 3 and paragraph 6,
sub-paragraph 2 and comment and discussion referred to 1in Article 2,
paragraph 5, sub-paragraph 4 and paragraph 6, sub-paragraph 3 shall be
through Parties. In addition, Parties shall not take measures which
have the effect of, directly or indirectly, requiring or encouraging
such local government bodies to act in a marner inconsistent with any of
the provisions of Article 2.

Article 4
Preparation, adoption and application
of technical regulations and standards by non-governmental bodies

4.1 Parties shall take such reasonable measures as may be available to
them to ensure that non-governmental bodies within their territories
comply with the provisions of Article 2, with the exception of Article
2, paragraph 5, sub-paragraph 2 and provided that comment and discussion
referred to in Article 2, paragraph 5, sub-paragraph 4 and paragraph 6,
sub-paragraph 3 may also be with interested parties in other Parties.

In addition, Parties shall not take measures which have the effect of,
directly or indirectly, requiring or encouraging such non-governmental
bodies to act in a.manner inconsistent with any of the provisions of
Article 2.



CONFORMITY WITH TECHNICAL REGULATIONS AND STANDARDS

Article 5

Determination of conformity with technical regulations or standards

by central government bodies

5.1 Parties shall ensure that, in cases where a2 positive assurance is

required that products conform with technical regulations or standards,
central government bodies apply the following provisions to products

originating in the territories of other Parties:

5.1.1

5.1.2

5.1.3

5.1.4

5.1.5

imported products shall be accepted for testing under
conditions no less favourable than those accorded to like
domestic or imported products in & comparable situation;

the test methods and administrative procedures for
imported products shail be no more complex and no less
expeditious than the corresponding methods and
procedures, in a comparable situation for like products
of national origin or originating in 2ny other country;

any fees imposed for testing imported products shall be
equitable in relation to any fees chargeable for testing
like products of national origin or originating in any
other country;

the results of tests shall be made available to the
exporter or importer or their agents, if requested, so
that corrective action may be taken if necessary;

the siting of testing facilities and the selection of
samples for testing shall not be such as to cause
unnecessary inconvenience for importers, exporters or
their agents;



5.1.6 the confidentiality of information about imported
products arising from or supplied in connection with such
tests shall be respected in the same way as for domestic
products.

5.2 However, in order to facilitate the determination of conformity
with technical regulations and stardards where such positive assurance
js required, Parties shall ensure, whenever possible, that their central
‘government bodies:

accept test results, certificates or marks of conformity jssued by
relevant bodies in the territories of other Parties; or rely upon
self-certification by producers in the territories of other
Parties;

even when the test methods differ from their own, provided they are
satisfied that the methods employed in the territory of the exporting
Party provide a sufficient means of determining conformity with the
relevant technical regulations or standards. It is recognized that
prior consultations may be necessary in order to arrive at a mutually
satisfactory understanding regarding self-certification, test methods
and results, and certificates or marks of conformity amployed in the
territory of the exporting Party, in particular in the case of
perishable products or of other products which are 1iable to deteriorate
in transit.

5.3 Parties ensure that test methods and administrative procedures used
by central government bodies are such as to permit, so far as
practicable, the implementation of the provisions in Article 5,
paragraph 2.

5.4 Nothing in this Article shall prevent Parties from carrying out
reasonable spot checks within their territories.
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Article 6
Determination by local government bodies and non-governmental bodies
of conformity with technical regulations or standards

6.1 Parties shall take such reasonable measures as may be available to
them to ensure that local government bodies and non-governmental bodies
within their territories comply with the provisions of Article 5. In
addition, Parties shall not take measures which have the effect of,
directly or indirectly, requiring or encouraging such bodies to act in a
manner inconsistent with any of the provisions of Article 5.

CERTIFICATION SYSTEMS

Article 7
Certification systems operated by ceniral government bodies

With respect to their central government bodies:

7.1 Parties shall ensure that certification systems are not formulated
or applied with a view to creating obstacles to international trade.
They shall likewise ensure that neither such certification systems
themselves nor their application have the effect of creating unnecessary
obstacles to international trade.

7.2 Parties shall ensure that certification systems are formulated and
applied so as to grant access for suppliers of like products originating
in the territories of other Parties under conditions no less favourable
than those accorded to suppliers of 1ike products of national origin or
originating in any other country, including the determination that such
suppliers are able and willing to fulfil the requirements of the system.
Access for suppliers is obtaining certification from an importing Party
under the rules of the system. Access for suppliers also includes
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receiving the mark of the system, if any, under conditions no less
favourable than those accorded to suppliers of like products of national
origin or originating in any other country.

Article 8
Certification systems operated
by local government and non-governmental bodies

8.1 Parties shall take such reasonable measures as may be available to
them to ensure that local government bedies and non-governmental bodies
within their territories when operating certification systems comply
with the provisions of Article 7, except paragraph 3, sub-paragraph 2,
noting that the provision of information referred to in Article 7, -
paragraph 3, sub-paragraph 3 and paragraph 4, sub-paragraph 2, the
notification referred to in Article 7, paragraph 4, sub-paragraph 1, and
the comment and discussion referred to in Article 7, paragraph 4,
sub-paragraph 3, shall be through Parties. In addition, Parties shall
not take measures which have the effect of, directly or indirectly,
requiring or encouraging such bodies to act in a manner inconsistent
with any of the provisions of Article 7.

8.2 Parties shall ensure that their central government bodies rely on

certification systems operated by local government and non-governmental
bodies only to the extent that these bodies and systems comply with the
relevant provisions of Article 7.

Article 9

International and regional certification systems

9.1 Where a positive assurance, other than by the supplier, of
conformity with a technical regulation or standard is required, Parties
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shall, wherever practicable, formulate international certification
systems and become members thereof or participate therein.

9.2 Parties shall take such reasonable measures as may be available to
them to ensure that international and regional certification systems in
which relevant bodies within their territories are members or
participants comply with the provisions of Article 7, with the exception
of paragraph 2 having regard to the provisions of Article 9, paragraph
3. In addition, Parties shall not take any measures which have the
effect of, directly or indirectly, requiring or encouraging such systems
to act in a manner inconsistent with any of the provisions of Article 7.

9.3 Parties shall take such reasonable measures as may be available to
them to ensure that international and regional certification systems, in
which relevant bodies within their territories are members or
participants, are formulated and applied so as to grant access for
suppliers of like products originating in the territories of other
Parties, under conditions no less favourable than those accorded to
suppliers of like products originating in a member country, a
participant country or in any other country, including the determination
that such suppliers are able and willing to fulfil the requirements of
the system. Access for suppliers is obtaining certification from an
importing Party which is a member of or participant in the system, or
from a body authorized by the system to grant certification, under the
rules of the system. Access for suppliers also includes receiving the
mark of the system, if any, under conditions no less favourable than
those accorded to suppliers of 1ike products originating in a member
country or a participant country.
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INFORMATION AND ASSISTANCE

Article 10

Information about technical regulations, standards and

certification systems

10.1 Each Party shall ensure that an enquiry point exists which is able
to answer all reasonable enquiries from interested parties in other
Parties regarding:

10.1.1

10.1.2

10.1.3

10.1.4

10.1.5

any technical regulations adopted or proposed within its
territory by central or local government bodies, by
non-governmental bodies which have legal power to enforce
a technical regulation, or by regional standardizing
bodies of which such bodies are members or participants;

any standards adopted or proposed within its territory by
central or local government bodies, or by regional
standardizing bodies of which such bodies are members or
participants;

any certification systems, or proposed certification
systems, which are operated within its territory by
central or local government bodies, or by non-governmental
bodies which have legal power to enforce a technical
regulation, or by regional certification bodies of which
such bodies are members or participants;

the location of notices published pursuant to this
Agreement, or the provision of information as to where
such information can be obtained; and

the location of the enquiry points mentioned in Article
10, paragraph 2.



-13-

10.2 FEach Party shall take such reasonable measures as may be available
to it to ensure that one or more enquiry points exist which are able to
answer all reasonable enquiries from interested parties in other Parties
regarding:

10.2.1 any standards adopted or proposed within its territory
by non-governmental standardizing bodies, or by regional
standardizing bodies of which such bodies are members or
participants; and

10.2.2 any certification systems, or proposed certification
systems, which are operated within its territory by
non-governmental certification bodies, or by regional
certification bodies of which such bodies are members or
participants.

Article 12
Special and differential treatment of developing countries

12.1 Parties shall provide differential and more favourable treatment
to developing country Parties to this Agreement, through the following
provisions as well as through the relevant provisions of other Articles
of this Agreement.

12.2 Parties shall give particular attention to the provisions of this
Agreement concerning developing countries' rights and obligations and
shall take into account the special development, financial and trade
needs of developing countries in the implementation of this Agreement
both nationally and in the operation of this Agreement's institutional
arrangements,
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12.3 Parties shall, in the preparation and application of technical
regulations, standards, test methods and certification systems, take
account of the special development, financial and trade needs of
developing countries, with a view to ensuring that such technical
regulations, standards, test methods and certification systems and the
determination of conformity with technical regulations and standards do
not create unnecessary obstacles to exports from developing countries.

12.4 Parties recognize that, although international standards may
exist, in their particular technological and socio-economic conditions,
developing countries adopt certain technical regulations or standards,
including test methods, aimed at preserving indigenous technology and
production methods and processes compatible with their development
needs. Parties therefore recognize that developing countries should not
be expected to use international standards as a basis for their
technical regulations or standards, including test methods, which are
not appropriate to their development, financial and trade needs.

12.8 It is recognized that developing countries may face special
problems, including institutional and infrastructural problems, in the
field of preparation and application of technical regulations,
standards, test methods and certification systems. It is further
recognized that the special development and trade needs of developing
countries, as well as their stage of technological development, may
hinder their ability to discharge fully their obligations under this
Agreement. Parties, therefore, shall take this fact fully inte account.
Accordingly, with a view to ensuring that developing countries are able
to comply with this Agreement, the Committee is enabled to grant upon
request specified, time-limited exceptions in whole or in part from
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obligations under this Agreement. When considering such requests the
Committee shall take into account the speciail problems, in the field of
preparation and application of technical regulations, standards, test
methods and certification systems and the special development and trade
needs of the developing country, as well as its stage of technological
development, which may hinder its ability to discharge fully its
obligations under this Agreement. The Committee shall in particular,
take into account the special problems of the least-developed countries.

INSTITUTIONS, CONSULTATION AND DISPUTE SETTLEMENT

Article 13
The Committee on Technical Barriers to Trade

There shall be established under this Agreement:

13.1 A Committee on Technical Barriers to Trade composed of
representatives from each of the Parties (hereinafter referred to as
"the Committee"). The Committee shall elect its own Chairman and shall
meet as necessary but no less than once & year for the purpose of
affording Parties the opportunity of consuiting on any matters relating
to the operation of this Agreement or the furtherance of its objectives
and shall carry out such responsibilities as assigned to it under this
Agreement or by the Parties;

13.2 Working parties, technical expert groups, panels or other bodies
as may be appropriate, which shall carry out such responsibilities as
may be assigned to them by the Committee in accordance with the relevant
provisions of this Agreement.
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Articie 14
Consultation and dispute settlement

Consultation

14.1 Each Party shall afford sympathetic consideration to and adequate
opportunity for prompt consultation regarding representations made by
other Parties with respect to any matter affecting fhe operation of this
Agreement.

14.2 If any Party considers that any benefit accruing to it, directly
or indirectly, under this Agreement is being nullified or impaired, or
that the attainment of any objective of this Agreement is being impeded,
by another Party or Parties, and that its trade interests are
significantly affected, the Party may make written representations or
proposals to the other Party or Parties which it considers to be
concerned. Any Party shall give sympathetic consideration to the
representations or proposals made to it, with a view to reaching a
satisfactory resolution of the matter.

Dispute settlement

14.3 It is the firm intention of Parties that all disputes under this
Agreement shall be promptly and expeditiously settled, particularly in
the case of perishable products.

14.4 1If no solution has been reached after consultations under Article
14, paragraphs 1 and 2, the Committee shall meet at the request of any
Party to the dispute within thirty days of receipt of such a request, to
investigate the matter with a view to facilitating a mutually
satisfactory solution.
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14.5 1In investigating the matter and in selecting, subject, inter alia,
to the provisions of Article 14, paragraphs 9 and 14, the appropriate
procedures the Committee shall take into account whether the issues in
dispute relate to commercial policy considerations and/or to questions
of a technical nature requiring detailed consideration by experts.

Technical issues

14.9 If no mutually satisfactory solution has been reached under the
procedures of Article 14, paragraph 4 within three months of the
request for the Committee investigation, upon the request of any Party
to the dispute who considers the issues to relate to questions of a
technical nature the Committee shall establish a technical expert group
and direct it to:

examine the matter;

consult with the Parties to the dispute and give full opportunity
for them to develop a mutually satisfactory solution;

make a statement concerning the facts of the matter; and

make such findings as will assist the Committee in making
recommendations or giving rulings on the matter, including inter
alia, and if appropriate, findings concerning the detailed
scientific judgments involved, whether the measure was necessary
for the protection of human, animal or plant 1ife or health, and
whether a legitimate scientific judgment is involved.
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14.13 If no mutually satisfactory solution has been reached after
completion of the procedures in this Article, and any Party to the
dispute requests a panel, the Committee shall establish a panel which
shall operate under the provisions of Article 14, paragraphs 15 to 18.

Panel proceedings

14.14 If no mutually satisfactory solution has been reached under the
procedures of Article 14, paragraph 4 within three months of the request
for the Committee investigation and the procedures of Article 14,
paragraphs 9 to 13 have not been invoked, the Committee shall, upon
request of any Party to the dispute, establish a panel.

14,15 When a panel is established, the Conmittee shall direct it to:
examine the matter;

consult with Parties to the dispute and give full opportunity for
them to develop a mutually satisfactory solution;

make a statement concerning the facts of the matter as they relate to
the application of provisions of this Agreement and make such
findings as will assist the Committee in making recommendations or
giving rulings on the matter.

Enforcement

14.19 After the investigation is complete or after the report of a
technical expert group, working group, panel or other body is presented



-19-

to the Committee, the Committee shall give the matter prompt
consideration. With respect to panel reports, the Committee shall take
appropriate action normally within thirty days of receipt of the report,
unless extended by the Committee, including:

a statement concerning the facts of the matter; or
recommendations to one or more Parties; or
any other ruling which it deems appropriate.

14.20 If a Party to which recommendations are addressed considers itself
unable to implement them, it should promptly furnish reasons in writing
to the Committee. In that event the Committee shall consider what
further action may be appropriate.

14.21 If the Committee considers that the circumstances are serious

enough to justify such action, it may authorize one or more Parties to
suspend, in respect of any other Party, the application of such obligations
under this Agreement as it determines to be appropriate in the
circumstances. In this respect, the Committee may, inter alia,

authorize the suspension of the application of obligations, including

those in Articles 5 to 9, in order to restore mutual economic advantage

and balance of rights and obligations.

14.22 The Committee shall keep under surveillance any matter on which it
has made recommendations or given rulings.

Notes

1. See page 20.
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ANNcX 1

TERMS AND THEIR DEFINITIONS FOR THE
SPECIFIC PURPOSES OF THIS AGREEMENT

Note: References to the definitions of international
standardizing bodies in the explanatory notes are made as they stood in
March 1979.

1. Technical specification

A specification contained in a document which lays down
characteristics of a product such as levels of quality, performance,
safety or dimensions. It may include, or deal exclusively with
terminology, symbols, testing and test methods, packaging, marking or
labelling requirements as they apply to a product.

Explanatory note:

This Agreement deals only with technical specifications relating to
products. Thus the wording of the corresponding Economic
Commission for Europe/International Organization for
Standardization definition is amended in order to exclude services
and codes of practice.

2. Technical regulation

A technical specification, including the applicable administrative
provisions, with which compliance is mandatory.

Explanatory note:
The wording differs from the corresponding Economic Commission for

Europe/International Organization for Standardization definition
because the latter is based on the definition of regulation which
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is not defined in this Agreement. Furthermore the Economic
Commission for Europe/International Organization for
Standardization definition contains a normative element which is
included in the operative provisions of this Agreement. For the
purposes of this Agreement, this definition covers also a standard
of which the application has been made mandatory not by separate
regulation but by virtue of a general law.

Standard

A technical specification approved by a recognized standardizing

body for repeated or continuous appiication, with which compiiance is

not mandatory.

Explanatory note:

The corresponding Economic Commission for Europe/International
Organization for Standardization definition contains several
normative elements which are not included in the above definition.
Accordingly, technical specifications which are not based on
consensus are covered by this Agreement. This definition does not
cover technical specifications prepared by an individual company
for its own production or consumption requirements. The word
"body" covers also a national standardizing system.

International body or system

A body or system whose membership is open to the relevant bodies of

at least all Parties to this Agreement.

Regional body or system

A body or system whose membership is open to the relevant bodies of

only some of the Parties.
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6. Central government body

Central government, its ministries and departments or any body
subject to the control of the central government in respect of the
activity in question.

Explanatory note:

In the case of the European Economic Community the provisions
governing central government bodies apply. However, regional
bodies or certification systems may be established within the
European Economic Community, and in such cases would be subject to
the provisions of this Agreement on regional bodies or
certification systems.

7. Local government body

A government other than a central government {e.g. states,
provinces, Ldnder, cantons, municipalities, etc.}, its ministries or
departments or any body subject to the control of such a government in
respect of the activity in question.
8. Non-governmental body

A body other than a central government body or a tocal government
body, including a non-governmental body which has legal power to enforce
a technical regulation.

9. Standardizing body

A governmental or non-governmental body, one of whose recognized
activities is in the field of standardization.
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International standard

A standard adopted by an international standardizing body.

Explanatory note:

The wording differs from the corresponding Economic Commission for
Europe/International Organization for Standardization definition in
order to make it consistent with other definitions of this
Agreement.



APPENDIX 8

DECLARATION ON TRADE MEASURES TAKEN FOR
BALANCE-OF-PAYMENTS PURPOSES

{Extracts)

1. The procedures for examination stipulated in Articles XII and AVIII
shall apply to all restrictive import measures taken for
balance-of-payments purposes. The application of restrictive import
measures taken for balance-of-payments purposes shall be subject to the
following conditions in addition to those provided for in Articles X11,
XIII, XV and XVIII without prejudice to other provisions of the General
Agreement:

(a) In applying restrictive import measures contracting parties shall
abide by the disciplines provided for in the GATT and give
preference to the measure which has the Teast disruptive effect on

1
trade™;

(b) The simultaneous application of more than one type of trade measure
for this purpose should be avoided;

(c) Whenever practicable, contracting parties shail publiciy announce a
time schedule for the removal of the measures.

The provisions of this paragraph are not intended to modify the
substantive provisions of the General Agreement.



2. 1f, notwithstanding the principles of this Declaration, & developed
contracting party is compelled to apply restrictive import measures for
balance-of-payments purposes, it shall, in determining the incidence of
its measures, take into account the export interests of the
less-developed contracting parties and may exempt from its measures
products of export interest to those contracting parties.

3. Contracting parties shall promptly notify to the GATT the
introduction or intensification of all restrictive import measures taken
for balance-of-payments purposes. Contracting parties which have reason
to believe that a restrictive import measure applied by another
contracting party was taken for balance-of-payments purposes may notify
the measure to the GATT or may request the GATT secretariat to seek
information on the measure and make it available to all contracting
parties if appropriate.

4. A1l restrictive import measures taken for balance-of-payments
purposes shall be subject to consultation in the GATT Committee on
Balance-of-Payments Restrictions (hereafter referred to as "Committee").

7. The GATT secretariat, drawing on all appropriate sources of
information, including the consulting contracting party, shall with

a view to facilitating the consultations in the Committee prepare a
factual background paper describing the trade aspects of the measures
taken, including éspects of particular interest to less-developed
contracting parties. The paper shall also cover such other matters as
the Committee may determine. The GATT secretariat shall give the
consulting contracting party the opportunity to comment on the paper
before it is submitted to the Committee.



8. In the case of consultations under Article XVIII:12(b) the
Committee shall base its decision on the type of procedure on such
factors as the following:

(a) the time elapsed since the last full consultations;

(b) the steps the consulting contracting party has taken in the light
of conclusions reached on the occasion of previous consultations;

(¢) the changes in the overall level or nature of the trade measures
taken for balance-of-payments purposes;

(d) the changes in the balance-of-payments situation or prospects;

(e} whether the balance-of-payments problems are structural or
temporary in nature.

9. A less-developed contracting party may at any time request full
consultations.,

11. The Committee shall report on its consultations to the Council.
The report on full consultations shall indicate:

{a) the Committee's conclusions as well as the facts and reasons on
which they are based;

(b) the steps the consulting contracting party has taken in the light
of conclusions reached on the occasion of previous consultations;



(c) in the case of less-developed contracting parties, the facts and
reasons on which the Committee based its decision on the procedure
followed; and

(d) in the case of developed contracting parties, whether alternative
economic policy measures are available.

If the Committee finds that the consulting contracting party's measures

(a) are in important respects related to restrictive trade measures
maintained by another contracting party2 or

(b} have a significant adverse impact on the export interests of a
less-developed contracting party,

it shall so report to the Council which shall take such further action
as it may consider appropriate.

12. In the course of full consultations with a less-developed
contracting party the Committee shall, if the consulting contracting
party so desires, give particular attention to the possibilities for
alleviating and correcting the balance-of-payments problem

through measures that contracting parties might take to facilitate an
expansion of the export earnings of the consulting contracting party, as
provided for in paragraph 3 of the full consultation procedures.

13. If the Committee finds that a restrictive import measure taken by
the consulting contracting party for balance-of-payments purposes is
inconsistent with the provisions of Articles XII, XVIII:B or this
Declaration, it shall, in its report to the Council, make such findings
as will assist the Council in making appropriate recommendations
designed to promote the implementation of Articles XII and XVIII:B and
this Declaration. The Council shall keep under surveillance any matter
on which it has made recommendations.



NOTES

llt is understood that the less-developed contracting parties must
take into account their individual development, financial and trade
situation when selecting the particular measure to be applied.

21t js noted that such a finding is more 1ikely to be made in the
case of recent measures than of measures in effect for some considerable
time.



APPENDIX 9
INTERNATIONAL DAIRY ARRANGEMENT

(Extracts)

PART ONE
GENERAL PROVISIONS

Article 1
Objectives

The objectives of this Arrangement shall be, in accordance with the
principles and objectives agreed upcn in the Tokyo Declaration of
Ministers dated 14 September 1973 concerning the Multilateral Trade
Negotiations,

- to achieve the expansion and ever greater liberalization of world
trade in dairy products under market conditions as stable as
possible on the basis of mutual benefit to exporting and importing
countries; |

- to further the economic and social development of developing
countries.



Article II
Product Coverage

1. This Arrangement applies to the dairy products sector. For the
purpose of this Arrangement, the term "dairy products" is deemed to
include the following products, as defined in the Customs Co-operation
Council Nomenclature:

CCCN
(a) Milk and cream, fresh, not concentrated or sweetened 04.01
(b} Milk and cream, preserved, concentrated or sweetened 04.02

(c) Butter 04.03
(d) Cheese and curd 04.04
(e) Casein ex 35.01

2.  The International Dairy Products Council established in terms of
Article VII:1(a) of this Arrangement (hereinafter referred to as the
Council) may decide that the Arrangement is to apply to other products
in which dairy products referred to in paragraph 1 of this Article have
been incorporated if it deems their inclusion necessary for the
implementation of the objectives and provisions of this Arrangement.

Article III
Information

1. The participants agree to provide regularly and promptly to the
Council the information required to permit it to monitor and assess the
overall situation of the world market for dairy products and the world
market situation for each individual dairy product.

2. Participating developing countries shall furnish the information
available to them. In order that these participants may improve their
data collection mechaniSms, developed participants, and any developing
participants able to do so, shall consider sympathetically any request
to them for technical assistance.



3. The information that the participants undertake to provide pursuant
to paragraph 1 of this Article, according to the modalities that the
Council shall establish, shall include data on past performance, current
situation and outlook regarding production, consumption, prices, stocks
and trade, including transactions other than normal commercial
transactions, in respect of the products referred to in Article II of
this Arrangement, and any other information deemed necessary by

the Council. Participants shall alsoc provide information on their
domestic policies and trade measures, and on their bilateral,
plurilateral or multilateral commitments, in the dairy sector and shall
make known, as early as possible, any changes in such policies and
measures that are likely to affect international trade in dairy
products. The provisions of this paragraph shall not require any
participant to disclose confidential information which would impede law
enforcement or otherwise be contrary to the public interest or would
prejudice the legitimate commercial interests of particular enterprises,
public or private.

Note: It is understood that under the provisions of this Article,
the Council instructs the secretariat to draw up, and keep up to date,
an inventory of all measures affecting trade in dairy products,
including commitments resuiting from bilateral, plurilateral and
multilateral negotiations.

Article IV
Functions of the International Dairy Products Council and
Co-operation between the Participants to this Arrangement

1. The Council shall meet in order to:
(a) make an evaluation of the situation in and outlook for the

world market for dairy products, on the basis of a status
report prepared by the secretariat with the documentation



furnished by participants in accordance with Article IIT of
this Arrangement, information arising from the operation of
the Protocols covered by Article VI of this Arrangement, and
any other information available to it;

(b) review the functioning of this Arrangement.

2. If after an evaluation of the world market situation and outlook,
referred to in paragraph 1{a) of this Article, the Council finds that a
serious market disequilibrium, or threat of such a disequilibrium, which
affects or may affect international trade, is developing for dairy
products in general or for one or more products, the Council will
praceeu to identify, taking particular account of the situation of
developing countries, possible solutions for consideration by
governments.

3. Depending on whether the Council considers that the situation
defined in paragraph 2 of this Article is temporary or more durable,
the measures referred to in paragraph 2 of this Articie could include
short-, medium- or long-term measures to contribute to improve the
overall situation of the world market.

4. When considering measures that could be taken pursuant to
paragraphs 2 and 3 of this Article, due account shall be taken of the
special and more favourable treatment, to be provided for developing
countries, where this is feasible and appropriate.

5. Any participant may raise before the Council any matter1 affecting
this Arrangement, inter alia, for the same purposes provided for in
paragraph 2 of this Article. Each participant shail promptly afford
adequate opportunity for consultation regarding such matter1 afiacting
this Arrangement.



6. If the matter affects the application of the specific provisions of
the Protocols annexed to this Arrangement, any participant which
considers that its trade interests are being seriously threatened and
which is unable to reach & mutually satisfactory solution with the other
participant or participants concerned, may request the Chairman of the
Committee for the relevant Protocol established under Article VII:2(a)
of this Arrangement, to convene a special meeting of the Committee on an
urgent basis so as to determine as rapidly as possible, and within four
working days if requested, any measures which may be required to meet
the situation. If a satisfactory solution cannot be reached, the
Council shail, at the request of the Chairman of the Committee for the
relevant Protocol, meet within a period of not more than fifteen days to
consider the matter with a view to facilitating a satisfactory solution.

PART THREE

Article VII
Administration of the Arrangement

1. International Dairy Products Council

(a) International Dairy Products Council shall be established
within the framework of the GATT. The Council shall comprise
representatives of all participants to the Arrangement and
shall carry out all the functions which are necessary to
implement the provisions of the Arrangement. The Council
shall be serviced by the GATT secretariat. The Council shall
establish its own rules of procedure.



(c)

(d)

(e)

Regular and special meetings

The Council shall normally meet at least twice each year.
However, the Chairman may call a special meeting of the
Council either on his own initiative, at the request of the
Committees established under paragraph 2(a) of this Article,
or at the request of a participant to this Arrangement.

Decisions

The Council shall reach its decisions by consensus. The
Council shall be deemed to have decided on a matter submitted
for its consideration if no member of the Council formally
objects to the acceptance of a proposal.

Co-operation with other organizations
The Council shall make whatever arrangements arve appropriate
for consultation or co-operation with inter-governmental and

non-governmental organizations.

Admission of observers

(i} The Council may invite any non-participating country to
be represented at any meeting as an observer.

(i) The Council may also invite any of the organizations
referred to in paragraph 1{d) of this Article to attend
any meeting as an observer.



2. Committees

(a) The Council shall establish a Committee to carry out all the
functions which are necessary to implement the provisions of
the Protocol Regarding Certain Milk Powders, a Committee to
carry out all the functions which are necessary to implement
the provisions of the Protacol Regarding Milk Fat and a
Committee to carry out all the functions which are necessary
to implement the provisions of tha Protocol Regarding
Certain Cheeses. Each of these Committees shall comprise
representatives of all participants to the relevant Protocol.
The Committees shall be serviced by the GATT secretariat.
They shall report to the Council on the exercise of their
tunctions.

PART FOUR

Article VIII
Final Provisions

7. Relationship tetween the Arrangement and the GATT

Nothing in this Arrangement shall affect the rights and obiigations
of participants under the GATTZ.

8. Withdrawal

(a) Any participant may withdraw from this Arrangement. Such
withdrawal chall take effect upon the expiration of sixty days



from the day on which written notice of withdrawal is received

by the Director-General to the CONTRACTING PARTIES to the
GATT.

(b) Subject to such conditions as may be agreed upon by the
participants, any participant may withdraw from any of the
Protocols annexed to this Arrangement. Such withdrawal shall
take effect upon the expiration of sixty days from the day on

which written notice of withdrawal is received by the
Director-General to the CONTRACTING PARTIES to the GATT.

ANNEX I
PROTOCOL REGARDING CERTAIN MILK POWDERS
PART ONE

Article 1
Product Coverage

1. This Protocol applies to milk powder and cream powder falling under
CCCN heading No. 04.02, excluding whey powder,

PART TWO



Article 3
Minimum Prices

Level and observance of minimum prices

1. Participants undertake to take the steps necessary to ensure that
the export prices of the products defined in Article 2 of this Protocol
shall not be Tess than the minimum prices applicable under the present
Protocol. If the products are exported in the form of goods in which
they have been incorporated, participants shall take the steps necessary
to avoid the circumvention of the price provisions of this Protocol.

Exports and imports of skimmed milk powder and buttermilk powaer for
purposes of animal feed

5. By derogation from the provisions of paragraphs 1 to 4 of

this Article participants may, under the conditions defined below, export
or import, as the case maybe, skimmed milk powder and buttermilk powder
for purposes of animal feed at prices below the minimum prices provided
for in this Protocol for these products. Participants may make use of
this possibility only to the extent that they subject the products
exported or imported to the processes and control measures which will
be appliied in the country of export or destination so as to ensure that
the skimmed milk powder and buttermiik powder thus exported or imported
are used exclusively for animal feed. These processes and control
measures shall have been approved by the Committee and recorded in a
register established by it.3 Participants wishing to make use of the
provisions of this paragraph shall give advance notification of their
intention to do so to the Committee which shall meet, at the request of
a participant, to examine the market situation. The participants shall
furnish the necessary information concerning their transactions in
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respect of skimmed milk powder and buttermilk powder for purposes of
animal feed, so that the Committee may foliow developments in this
sector and periodically make forecasts concerning the evolution of this
trade.

Special conditions of sales

6. Participants undertake within the limit of their institutional
possibilities to ensure that practices such as those referred to in
Article 4 of this Protocol do not have the effect of directly or
indirectly bringing the export prices of the products subject to the
minimum price provisions below the agreed minimum prices.

Transactions other than normal commercial transactions

8. The provisions of paragraphs 1 to 7 of this Article shall not be
regarded as applying to donated exports to developing countries or to
exports destined for relief purposes or food-related development
purposes or welfare purposes in developing countries.

Article 5
Obligations of Exporting Participants

1. Exporting participants agree to use their best endeavours, in
accordance with their institutional possibilities, to supply on a
priority basis the normal commercial requirements of developing
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importing participants, especially those used for food-related
development purposes and welfare purposes.

PART THREE

Article 7
Derogations

1. Upon request by a participant, the Committee shall have the
authority to grant derogations from the provisions of Article 3,
paragraphs 1 to 5 of this Protocol in order to remedy difficulties which
observance of minimum prices could cause certain participants.

The Conmittee shall pronounce on such 2 request within three months from
the date of the request.

Article 8
Emergency Action

1. Any participant, which considers that its interests are seriously
endangered by a country not bound by this Protecol, can request the
Chairman of the Committee to convene an emergency meeting of the Committee
within two working days to determine and decide whether measures would
be required to meet the situation. If such a meeting cannot be arranged
within the two working days and the commercial interests of the
participant concerned are likely to be materially prejudiced, that
participant may take unilateral action to safeguard its position, on the
condition that any other participants 1ikely to be affected are
immediately notified. The Chairman of the Committee shall also be
formally advised immediately notified (sic). The Chairman of the
Committee shall also be formally advised immediately of the full
circumstances of the case and shall be requested to call a special
meeting of the Committee at the earliest possible moment.



-12-

ANNEX I
PROTOCOL REGARDING MILK FAT
PART ONE

Article 1
Product Coverage

1. This Protocol applies to milk fat falling under CCCN heading No.
04.03, having a milk fat content equal to or greater than 50 per cent by
weight.

PART TWO

Article 3
Minimum Prices

Level and observance of minimum prices

i. Participants undertake to take the steps necessary to ensure that
the export prices of the products defined in Article 2 of this Protocol
shall not be less than the minimum prices applicable under the present
Protocol. If the products are exported in the form of goods in which
they have been incorporated, participants shall take the steps
necessary to avoid the circumvention of the price provisions of this
Protocol.
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Special conditions of sales

5. Participants undertake within the limit of their institutional
possibilities to ensure that practices such as those referred

to in Articie 4 of this Protocol do not have the effect of directly or
jndirectly bringing the export prices of the products subject to the
minimum price provisions below the agreed minimum prices.

Transactions other than normal commercial transactions

7. The provisions of paragraphs 1 to 6 of this Article shall not be
regarded as applying to donated exports to developing countries or to
exports destined for relief purposes or food-related development
purposes or welfare purposes in developing countries.

Article 5
Obligations of Exporting Participants

1. Exporting participants agree to use their best endeavours, in
accordance with their institutional possibilities, to supply on a
priority basis the normal commercial requirements of developing
importing participants, especially those used for food-related
development purposes and welfare purposes.



-14-

PART THREE

Article 7
Derogations

1. Upon request by & participant, the Committee shall have the
authority to grant derogations from the provisions of Article 3,
paragraphs 1 to 4 of this Protocol in order to remedy difficulties which
obseivance of minimum prices could cause certain participants. The
Committee shall pronounce on such a request within three months from the
date of tiie request.

Article 8
Emergency Action

1. Any participant, which considers that its interests are seriously
endangered by a country not bound by this Protocol, can request the
Chairman of the Committee to convene an emergency meeting of the
Committee within two working days to determine and decide whether
measures would be required to meet the situation. If such a meeting
cannot be arranged within the two working days and the commercial
interests of the participant concerned are likely to be materially
prejudiced, that participant may take unilateral action to safeguard its
position, on the condition that any other participants likely to be
affected are immediately notified. The Chairman of the Committee shall
also be formally advised immediately of the full circumstances of the
case and shall be requested to call a special meeting of the Conmittee
at the earliest possible moment.
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ANNEX III
PROTOCOL REGARDING CERTAIN CHEESES
PART ONE

Article 1
Product Coverage

1. This Protocol applies to cheeses falling under CCCN heading No.
04.04, having a fat content in dry matter, by weight, equal to or more
than 45 per cent and a dry matter content, by weight, equal to or more
than 50 per cent.

PART TWO

Article 3
Minimum Price

Level and observance of minimum price

1. Participants undertake to take the steps necessary to ensure that
the export prices of the products defined in Articles 1 and 2 of this
Protocel shall not be Tess than the minimum price applicabie under the
present Protocol. If the products are exported in the form of goods in
which they have been incorporated, participants shall take the steps
necessary to avoid the circumvention of the price provisions of this
Protocol.
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Special conditions of sale

5. Participants undertake within the limit of their institutional
possibilities to ensure that practices such as those referred to in
Article & of this Protocol do not have the effect of directly or
indirectly bringing the export prices of the products subject to the
minimum price provisions below the agreed minimum price.

Transactions other than normal commercial transactions

7. The provisions of paragraphs 1 to 6 of this Article shall not be
regarded as applying to donated exports to developing countries or-to
exports destined for relief purposes or food-related development
purposes or welfare purposes in developing countries.

Article 5
Obligations of Exporting Participants

1. Exporting participants agree to use their best endeavours, in
accordance with their institutional possibilities, to supply on a
priority basis the normal commercial requirements of developing
importing participants, especially those used for food-related
development purposes and welfare purposes.
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PART THREE

Article 7
Derogations

1. Upon reguest by a participant, the Committee shall have the
authority to grant derogations from the provisions of Article 3,
paragraphs 1 to 4 of this Protocol in order to remedy difficulties which
observance of minimum prices could cause certain participants. The
Committee shall pronounce on such a request within thirty days from the
date of the request.

2. The provisions of Article 3:1 to 4 shall not apply to exports, ir
exceptional circumstances, of small quantities of natural unprocessed
cheese which would be below normal export quality as a resuit of
deterioration or production faults. Participants exporting such cheese
shall notify the GATT secretariat in advance of their intention to do
so. Participants shall also notify the Committee quarterly of all saies
of cheese effected under the provisions of this paragraph, specifying in
respect of each transaction, the quantities, prices and destinations
involved.

Article 8
Emergency Action

1. Any participant, which considers that its interests are seriously
endangered by a country not bound by this Protocol, can request the
Chairman of the Committee to convene an emergency meeting of the
Committee within two working days to determine and decide whether
measures would be required to meet the situation. If such a meeting
cannot be arranged within the two working days and the commercial
interests of the participant concerned are 1ikely to be materially
prejudiced, that participant may take unilateral action to safeguard its
position, on the condition that any other participants likely to be
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affected are imnediately notified. The Chairman of the Committee shall
also be formally advised immediately of the full circumstances of the
case and shall be requested to call a special meeting of the Conmittee
at the earliest possible moment.

NOTES

1tt is confirmed that the term "matter” in this paragraph includes
any matter which is covered by multilateral agreements negotiated within
the framework of the Multilateral Trade Negotiations, in particular
those bearing on export and import measures. It is further confirmed
that the provisions of Article IV:5 and this footnote are without
prejudice to the rights and obligations of the parties to such
agreements.

2This provision applies only among participants that are
contracting parties to the GATT.

3See Annex I{c), “"Register of Processes and Control Measures". It
is understood that exporters would be permitted to ship skimmed milk
powder and buttermilk powder for animal feed purposes in an unaltered
state to importers which have had their processes and control measures
inserted in the Register. In this case, exporters would inform the
Committee of their intention to ship unaltered skimmed milk powder
and/or buttermilk powder for animal feed purposes to those importers
which have their processes and control measures registered. (Annex I{c)
is not reproduced}.



APPENDIX 10

UNDERSTANDING REGARDING NOTIFICATION,
CONSULTATION, DISPUTE SETTLEMENT AND SURVEILLANCE

1. The CONTRACTING PARTIES reaffirm their adherence to the basic G.A.T.T.
mechanism for the management of disputes based on Articles XXII and XXIII.1
With a view to improving and refining the G.A.T.T. mechanism, the CONTRACTING

PARTIES agree as follows:
Notification

2. Contracting parties reaffirm their commitment to existing obligations
under the General Agreement regarding publication and notification.

3. Contracting parties moreover undertake, to the maximum extent possible,
to notify the CONTRACTING PARTIES of their adoption of trade measures
affecting the operation of the General Agreement, it being understood that
such notification would of itself be without prejudice to views on the con-
sistency of measures with or their relevance to rights and obligations under
the General Agreement. Contracting Parties should endeavor to notify such
measures in advance of implementation. In other cases, where prior notifi-
cation has not been possible, such measures should be notified promptly ex
post facto. Contracting parties which have reason to believe that such trade
measures have been adopted by another contracting party may seek information
on such measures bilaterally, from the contracting party concerned.

Consultations

4. Contracting parties reaffirm their resolve to strengthen and improve the
effectiveness of consultative procedures employed by contracting parties. In
that connexion, they undertake to respond to requests for consultations
promptly and to attempt to conclude consultations expeditiously, with a view
to reaching mutually satisfactory conclusions. Any requests for consultation
should include the reasons therefor,
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5. During consultations, contracting parties should give special attention
to the particular problems and interests of less-developed contracting
parties.

6. Contracting parties should attempt to obtain satisfactory adjustment of
the matter in accordance with the provisions of Article XXIII:1 before
resorting to Article XXIII:2.

Dispute Settlement

7. The CONTRACTING PARTIES agree that the customary practice of the G.A.T.T.
in the field of dispute settlement, described in the Annex, should be con-
tinued in the future, with the improvements set out below. They recognize
that the efficient functioning of the system depends on their will to abide by
the present understanding. The CONTRACTING PARTIES reaffirm that the custo-
mary practice includes the procedures for the settlement of disputes between
developed and less-developed countries adopted by the CONTRACTING PARTIES in
19662 and that these remain available to less-developed contracting parties
wishing to use them.

8. If a dispute is not resolved through consultations, the contracting
parties concerned may request an appropriate body or jndividual to use their
good offices with a view to the conciliation of the outstanding differences
between the parties. If the unresolved dispute is one in which a less-
developed contracting party has brought a complaint against a developed
contracting party, the less-developed contracting party may request the good
offices of the Director-General who, in carrying out his tasks, may consult
with the Chairman of the CONTRACTING PARTIES and the Chairman of the Council.

g. It is understood that requests for conciliation and the use of the
dispute settlement procedures of Article XX1II:2 should not be intended or
considered as contentious acts and that, if disputes arise, ail contracting
parties will engage in these procedures in good faith in an effort to resolve
the disputes. It is also understood that complaints and counter-complaints in
regard to distinct matters should not be linked.
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10. It is agreed that if a contracting party invoking Article XXIII:2
requests the establishment of a panel to assist the CONTRACTING PARTIES to
deal with the matter, the CONTRACTING PARTIES would decide on its establish-
ment in accordance with standing practice. It is also agreed that the
CONTRACTING PARTIES would similarly decide to establish & working party if
ithis were requested by a contracting party invoking the Article. It is
further agreed that such requests would be granted only after the contracting
party concerned had had an opportunity to study the complaint and respond to
it before the CONTRACTING PARTIES.

11. When a panel is set up, the Director-General, after securing the agree-
ment of the contracting parties concerned, should propose the composition of
the panel, of three or five members depending on the case, to the CONTRACTING
PARTIES for approval. The members of a panel! would preferably be govern-
mental. It is understood that citizens of countries whose governments3 are
parties to the dispute would not be members of the panel concerned with that
dispute. The panel should be members of the panel concerned with that
dispute. The panel should be constituted as promptly as possible and normally
not later than thirty days from the decision by the CONTRACTING PARTIES.

12. The parties to the dispute would respond within a short period of time,
i.e., seven working days, to nominations of panel members by the Director-
General and would not oppose nominations except for compelling reasons.

13. In order to facilitate the constitution of panels, the Director-General
should maintain an informal indicative 1ist of governmental and non-govern-
mental persons qualified in the fields of trade relations, economic devel-
opment, and other matters covered by the General Agreement, and who could be
available for serving on panels. For this purpose:HEach contracting party
would be invited to indicate at the beginning of every year to the Director-
General the name of one or two persons who would be available for such work.4
14. Panel members would serve in their individual capacities and not as
government representatives, nor as representatives of any organization.
Governments would therefore not give them instructions nor seek to influence
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them as individuals with regard to matters before a panel. Panel members
should be selected with a view to ensuring tha independence of the members, a
sufficientiy diverse background and a wide spectrum of experience.5

16. The function of panels is to assist the CONTRACTING PARTIES in dis-
charging their responsibilities under Article XXII1:2. Accordingly, a panel
should make an objective assessment of the matter before it, including an
objective assessment of the facts of the case and the applicability of and
conformity with the General Agreement and, if so requested by the CONTRACTING
PARTIES, make such other findings as will assist the CONTRACTING PARTIES in
making the recommendations or in giving the rulings provided for in Article
XXIII:2. In this connexion, panels should consult regularly with the parties
to the dispute and give them adequate opportunity to develop a mutually
satisfactory solution,

17. Where the parties have failed to develop a mutually satisfactory solu~
tion, the panel should submit it findings in a written form. The report of a
panel should normally set out the rationale behind any findings and recommen-
dations that it makes. Where a bilateral settlement of the matter has been
found, the report of the panel may be confined to a brief description of the
case and to reporting that a solution has been reached.

20. The time required by panels will vary with the particular case.6

However, panels should aim to deliver their findings without undue delay,
taking into account the obligation of the CONTRACTING PARTIES to ensure prompt
settlement. In cases of urgency the panel would be called upon to deliver its
findings within a period normally of three months from the time the panel was
established.
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21. Reports of panels and working parties should be given prompt considera-
tion by the CONTRACTING PARTIES. The CONTRACTING PARTIES should take appro-
priate action on reports of panels and working parties within a recsonable
period of time. If the case is one brought by a less-developeu contracting
party, such action should be taken in a specially convened mee;ing, if
necessary. In such cases, in considering what appropriate action night be
taken the CONTRACTING PARTIES shall take into account not only the trade
coverage of measures complained of, but also their impact on the economy of
less-developed contracting parties concerned.

Surveillance

24. The CONTRACTING PARTIES agree to conduct a regular and systematic review
of developments in the trading system. Particular attention would be paid to
developments which affect rights and obligations under the G.A.T.T., to
matters affecting the interests of less-developed contracting parties, to
trade measures notified in accordance with this understanding and to measures
which have been subject to consultation, conciliation or dispute settlement
procedures laid down in this understanding.

ANNEX L
Agreed Description of the Customary Practice of the GATT
in the Field of Dispute Settlement (Article XXIII:2)

1.  Any dispute wiich has not been settled bilaterally under the relevant
provisions of the General Agreement may be referred to the CONTRCTING PARTIES
which are obliged, pursuant to Article XXIII:2, to investigate matters sub-
mitted to them and make appropriate recommendations or give a ruling on the
matter as appropriate. Article XXIII:2 does not 1nd1cate whether disputes
should be handled by a working party or by a pane]
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2. The CONTRACTING PARTIES adopted in 1966 a decision establishing the
procedure to be followed for Article XXIII corsultations between developed and
less-developed contracting parties.g This procedure provides, inter alia, for
the Director-General to employ his good offices with a view to facilitating a
solution, for setting up a panel with the task of examining the problem in
order to recommend appropriate solutions, and for time-limits for the execu-
tion of the different parts of this procedure.

6. Concerning the customary elements of the procedures regarding working
parties and panels, the following elements have to be noted:

(i) working parties are instituted by the Council upon the request of
one or several contracting parties. The terms of reference of
working parties are generally “to examine the matter in the light of
the relevant provisions of the General Agreement and to report to
the Council™. Working parties set up their own working procedures.
The practice for working parties has been to hold one or two
meetings to examine the matter and a final meeting to discuss
conclusions. Working parties are open to participation of any
contracting party which has an interest in the matter. Generally,
working parties consist of a number of delegations varying from
about five to twenty, according to the importance of the question
and the interests involved. The countries who are parties to the
dispute are always members of the Working Party, and have the same
status as other delegations. The report of the Working Party
represents the views of all its members and therefore records
different views if necessary. Since the tendency is to strive for
consensus, there is generally some measure of negotiation and
compromise in the formulation of the Working Party's report. The
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Council adopts the report. The reports of working parties are
advisory opinions on the basis of which the CONTRACTING PARTIES may
take a final decision.

Members of panels are expected to act impartially without instruc-
tions from their governments. In a few cases, in view of the nature
and complexity of the matter, the parties concerned have agreed to
desigrate non-government experts. Nominations are proposed to the
parties concerned by the G.A.T.T. secretariat. The composition of
panels (three or five members depending on the case) has been agreed
upon by the parties concerned and approved by the G.A.T.T. Council.
It is recognized that a broad spectrum of opinion has been benefi-
cial in difficult cases, but that the number of panel members has
sometimes delayed the composition of panels, and therefore the
process of dispute settiement.

Panels set up their own working procedures. The practice for the
panels has been to hold two or three formal meetings with the
parties concerned. The panel invited the parties to present their
views either in writing and/or orally in the presence of each other.
The panel can question both parties on any matter which it considers
relevant to the dispute. Panels have also heard the views of any
contracting party having a substantial interest in the matter, which
is not directly party to the dispute, but which has expressed in the
Council a desire to present its views. Written memoranda submitted
to the panel have been considered confidential, but are made avail-
able to the parties to the dispute. Panels often consult with and
seek information from any relevant source they deem appropriate and
they sometimes consult experts to obtain their technical opinion on
certain aspects of the matter. Panels may seek advice or assistance
from the secretariat in its capacity as guardian of the General
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Agreement, especially cn historical or procedural aspects. The
secretariat provides the secretary and technical services for
panels.

Where the parties have failed to develop a mutually satisfactory
solution, the panel has submitted its findings in a written form.
Panel reports have normally set out findings of fact, the appli-
cability of relevant provisions, and the basic rationale behind any
findings and recommendations that it has made. Where a bilateral
settlement of the matter has been found, the report of the panel has
been confined to a brief description of the case and to reporting
that a solution has been reached.

Although the CONTRACTING PARTIES have never established precise
deadlines for the different phases of the procedure, probably
because the matters submitted to panels differ as to their com-
plexity and their urgency, in most cases the proceedings of the
panels have been completed within a reasonable period of time,
extending from three to nine months,
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HOTES

1It is noted that Article XXV may, as recognized by the Contracting
Parties, inter alia, when they adopted the report of the Working Party on
particular difficulties connected with trade in primary products (L/930) also
afford an appropriate avenue for consultation and dispute settlement in
certain circumstances.

2B1SD 145/18.

3 . . R
In the case customs unions or common markets are parties to a dispute,
this provision applies to citizens of all member countries of the customs
unions or common markets.

4The coverage of travel expenses should be considered within the limits
of budgetary possibilities.

SA statement is included in the Annex describing the current practice
with respect to inclusion on panels of persons from developing countries.

6An explanation is included in the Annex that "in most cases the pro-
ceedings of the panels have been completed within a reasonable period of time,
extending from three to nine months™.

7The Council is empowered to act for the Contracting Parties, in accord-
ance with normal G.A.T.T. practice.

8At the Review Session {1955) the proposal to institutionalize the
procedures of panels was not adopted by Contracting Parties mainly because
they preferred to preserve the existing situation and not to establish judi-
cial procedures which might put excessive strain on the G.A.T.T.

981sD 145/18.





