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INTRODUGTION

y ' ' : L

To be insane is to be- of unsound mind to such an extent-”

that one is unable to distinguish between right and wrong.-

'If a person is found by.the court .to have been insane when

he committed an offence, then'he is acquitted on account of |

insanity and kept in cuStody at the  pleasure of the

Lieutenant Governor of the prdvince (Canada,-19815.

.This thesis looks at imsanity as a defence,  1its

evolution and how it has beenrapplied in Canada. °Part One

looks at the theory behind the_insanity defence. When one

pleads 1insanity he does so In.an attempt to muegate his

criminal responsibility. A number “of views relating to

~ecriminal. responsibility and the mentally ill are discussed

in Chapter One. Chapter Two--analyses the insanity defence
itsélf, its purpose and how it relates to the traditional
theories of punishmedt.\

-

o . S~ o
- .Part Two presents a historical gverview . tracing the.

deﬁeloﬁmeﬁt of 1insanity as' a defence from early times to

today. Chapter Three looks at the punitive manner in which

-t

-

the mentally i1l offender was treated and how the writings‘\

of Bracton, Coke, Hlale and Hawkins affected the development

—

of the early tests of inSénity, . Chapter Four discusses the

~



- famous Daniel McNaghten case and the.impact it has had on

the law relating to insanity ‘as a defence. Chapter’ Five

outlines the tests that. were formulated after the McNaghten

Rules. - \\;

Part Thregtaeals with the Canadian experience. Chapter
Six traces the dévelopment. of the law relating to; insanity
from the Codification 1of“the Criminal Code in 1892 to
today's legal test of insanity found in Sectlion 16. 'CQaptér
Séven is an in deptb éaalysis of Section 16 and how it ~has
been interpreteé by-the éanadian Courts. Chapter Eréht
looks at a number of Canadjan caae;:ﬂhere the defendant has

pleaded insanity and  the outcome. . T

Part Four offers some solutions to the age old problem -
of insanity and ‘the law by0;5qggesting a number of

alternatives and recommendations.
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Criminal Responsibility and the Mentally Ill

Our criminal law is ?ased on a_  concept of
-blameworthiness which ‘haé_ its foundation in the .JudaQQ
Chrfscian ethic.aﬁd notidn ofufreé will (Parker, 1277& ,‘5).
The fuﬁdamen;al priﬁciplé, recbgnized from earliest times, is
that’ one must commit a criminal act with crlhinal intent in
order to Bé convicted _of ‘a crime. There must ge‘ a
concurrence of the act and the intent. This.formulates the
general test ;f ériminal résponsibilit& (Keedy, 1910: 400),
efigiﬁal responéibility means ,accépntability for one's

actions in relation .to the criminal  law. The tests of

criminal responsibility are the rules of law which determine

. b
an accused's guilt (Keedy, 19i1: 523).  In all advanced

legal = systems liability to conviction for serious crimes 1is

made -dependent not only on the offender having[/done the

!

legally forbidden acts, but having-done them in\g certain

: - y)
///Tframsh of mind. The Latin phrasg mens rea (guilty’'mind) is

used as a comprehensive name for these mental elements; and
' {

according to conventional ideas mens rea’ is 'a necessary -

element in liabiliéy to be established before a verdict
: s o
(Hart, 1968: 1877
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The dégtrine of mens rea made its first recorded

2

the first geperalization on this sub ject ‘when he said “for a

crime is not’Ebmmitted unless ‘the will to harm be present"

(Jacobs, 1971: 14). His comment reiterated the fundamental

common law prinéipie that a crime consists of two ‘necessary
ihgredients - a criminal act (actus reus) and a eriminal

intention (mens rea) (Quen, - 1981:- 1). His term'for' the

: menta{ component was. voluntus norcendi (Keedy, 1917: 539).

Bracton said, "We must consider with what

. ,mind or with what intent a thing is done...
; o, in’ order that it will be determined
- accordingly what action should follow and
unishment. For take away the will
and every act will be indifferent, because
your s f mind gives meaning to your
t, and a_Jcrime is not committed wunless
iatefit to injure intervenes...' . 1

Contemporari®s of * Bracton had their own views on

the subject of mens.rea. 'Lord Hale spoke of the will to

N

1 Jacques Quen,’ . :"Anglo-American Concepts’ ‘of

}' .. Criminal Responsibility: A Brief History" in Hucker, S.
,/E " Webster, Ben-Aron, M. (eds) - Mental Disorder and Criminal

esponsibility, Toronto: Butterworths Co., 1981, Pp.2
‘ "\ .

N : . | '

1

L/

l\appearance n the laws of Henfy I'compiled about the: year -
. /"jl118 In the 12th century Henry Bracton committed himself to

3
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~ morals. Secondly, the -mental element varies with each crime.

T ‘

obmmi; an offence'".. Blackstone called it '"vicious will".

"Austin used the term "criminal intent" {Keedy, 1917: 539).

- Although a varietx_qf.catch‘words were - applied, for five

" centuries from Bracton to Blackstone, the general theory Jbﬁl

mens rea remained virtually the same. It also fell pfey to a

‘considerable'amount of criticism. Sir James Stephen, during

”

the case of R v Tolson 5813§ "mens rea was confusing and
contradictory’ because it included so'many.dissimilar states

of mind" (Kegdy, 1917: 539). His crizicism was aimed at the

maxim "actus non facit reum nisi mens sit rea", which - he

. claimed was used frequently and ignorantly to mean that’ there

4

can not be such a thing as legal guilt where there 1s no

moral guilt (Stephen, 1883: 95). Stephen found the meaning
fimplied by this maxim to be untrue for two reasons. Firs;ly,

there 1is always a possibility of conflict between “law . and

Therefore the only means of arriving at a full compféhension

of the expression mens rea is by a detailed examination of

the definitions of particular crimes and thus éhe expression—

itself is meaningless (Stephen, 1883: 95).
. | _ | o
Though mens rea diffgrs in different crimes there is

one necessary element, the voluntary doing of a morally wrong

act< forbidden by the law. Hence the law induires into the .

]
J— L r

-

e
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mind ~of the accused in‘ordey to ensure that no one shall be

punished 1n‘ the: absence of the basic condition of ‘moral

culpability. For 1t is only just’torpﬁnish those wh6 have

intentionally committed @ moral wrong proscfibed by 1law
7 P

(Hart, 1968: 36).

Thé; principles. of 'eéuality b?f%;e the law were
reflected a hundred years ago; thé'gengrél principles of
crimina% responsibility were, for the most éart .applied
withput régard to age. These general principles were taken

-to 1include the -feQUirement that é person could not. be
convicted of an offénce.ﬁniess‘at the time when theé act was
done he had a guilty mind (Jaéobs, 1971: 63)35_.It‘ is

- generally accgpted in our criminal justice system that a
person should not be punished if he is not responsible. In
the 1legal sphere, one is held "responsible'" if the harm 1is -
causally connected to something one did or omitted to do

A(WeiSSCUb, 1980: 58). - Théugh in certain‘generaL contexts
legél responsibility and legal liability have tﬁe._same
méaning, to say that someone is legally responsible for some
aét ié,tb state his conngction_with the act is sufficie&t-for

liability according to law (Hart, 1968: 222).



Criﬁinal respoesibility‘results vhen each elemeﬁt of
the crime has been established;beyond a reasonable doubt:
'The state 1is authorized to exereise its power by imposing
sanctiens on the gffending party (Katz and Goléstein, 1963:
85%). Essential te the legal definition of responsibility is
the idea that if &ou do something, knowing it-ie wrong, you
will aisolknow that one of the consequences will be some type
of punishment (Whitlock, 1963:__ 563}. Sir James Stephen
(1883) algo'stressed the relationship between responsibility
and puﬁiehmene. According to him responsibility is ﬁothing-
more than the actual liability to be punished for the act
done. He tebk this view a step further when he seid that if
the criminai law does. not determine who is.to be puniehed
':Upder given circumsteqces it deeermines nothing (étephen,
1883: 183). According to Francis whitlockl(l963) when we
say we are respon51blghfgf a glven act we usually imply, that
we will accept the consequence& 1f something goes wrong, but
we also feel that the action and any possible results flowing
from if'are in a way our personal concern, indicating !some
sort éf moral relationship which imposes a sense of obfigation.

*
\

\\ Professor Jerome Hall believes that moral culpability
1é phe basis of criminal responsibility and that punishment
.§H6hld be confined to the inteﬁfional'or reckless doing of a

-

(Y
-
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morally wrong act {(Hart, 1968: 138). Responsibility seems to
y -
have & wider extension in relation to the law than to morals.

Whether this is due merely to the general differences between

the law and morality, or to some differences in sense of

" responsibility involved, Temains: to be seen (Hart, 1968:

215).

According to.Lady Barbara Wooton, to be responsible is
to be fe;ponsive toc the normal stim@li of feward and
bunishment. She equétes respons;bility with bad social
or criminal behaviour, implying that social deviants are
irresponsible whereas sociél conformists are respdnsible,
Prevezer, on the other hand does not see responsibility as a
quality inherent in the accused but more as an attribute that

is ascribled to him (Whitlock, 1963: 59). .

It  is apparent titat  the views on criminal
responsibility are varied and conflicting; as are the means
of assessing one's responsibility. Guttmacher formulated his

objective criteria for criminal responsibility in 1954

'beLieving the - decision should fall on.the shoulders of the

psychiatrist.: THéy are éxpected to identify and label the

offender's disorder and to determine if the malady could

affect the "social hehaviour to such a degree that the



l -
\ .
criminal act\\is a product of the mental disorder (Szasz,
1963: - 9?73\/}Glueck's {1962) guidelinés for a test of

criminal responsibility also focused on the ‘bgychiatrit

profession but went a step further to include lay people} who

compose a jury in criminal cases. . He felt the test must be

fairly in harmony with contemporary psychiatry but as far as

"possible be in familiar terms as to be understood by the

average lay juror.

. The test for criminal responsibility formulated by

J.W.C. Turner is embodied in three basic rules. It must be

proved that:

1) the conduct of the accused person caused the
- actus reus

2) the conduct of the accused was voluntary

3) the accused person realized at the time, that his

conduct would, or might produce results of a
certain kind (Hart, 1968: 141). :

Grant Morris' (1920) test for criminal responsibility

L

is that a person is not criminally responsible for his
conduct if, as a result of impairment of his mental or

emotional processes or behaviour controls he lacked the

substantial capacity to appreciate the wrongfulness of his

conduct or conform to meet the requirements of the law.
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The presence of .'responsibility" in an accused

person's conduct may be established by social

ethical, philosophical and O8ther criteria

which doctrines of criminal law -can convert

‘into legal guilt. The conversion of responsib-
ility .into 1legal - guilt 1is dependent upon

criminal processes and it is in this context

that responsibility has an original and

pedantic meaning 2 :

—
4
—

Allegediy, criminal law is based on-théfnotion-of free
will rather than determinism. The basic prémisei of this
distinction has two coﬁsequences Qith respéct to criminal
responsibility. Firstly, the law considers it unjugt ‘to
punish someone wh6 was incapable of forming the mens rea when
he“commi;EEQ é criminal act. Secondly, ghe law takes the
attitude that'puniéhment after conviction has no value and
serves no purpose if the accused is unable to understand the
reé@on for the punishment (Parker, 1977: 213). Despife much
controversy concerning .this issue, ‘it is held that wé do

exercise freedom of choice but this freedom can be influenbed

by emotional ~conflict and tension (Whitlock, 1963 70).

\

-

Z. Bernard Dickens '"The Sense of Justice and Criminal
Responsibility" in S. Hucker, C. Webster and M. Ben-Aron
(eds), -. Mental Disorder And Criminal Responsibility,
Toronto: Butterworths Co., 1981, p.53




Therefore the general rule is that pedﬁle are responsible fof

their behaviour and actions but there are several exceptions.
N . .

A peyipn may_'l?ck mens rea and therefore crimihal
resbonsibility for a wide variety of reasons.' ‘Thosé factors
which will remoée criminal resﬁonsibili;y{ if they are.proven
by the defense are: ‘mistaké, acci&ent, duress, provocatibn.
and insanity (Gunn, 1977: 523). The remainder of this chapter
wili fbcuguzspecificaliy on insanity and how it relates to

criminal resﬁbnsibility.

-

The ordinary test of criminal responsibility
will cover the so called border-line ecases,
when some symptoms of mental disorder appear,
but are sufficiently marked or numerous to
" justify the use of a rerm which distinguishes
the patient from the generality of his
fellow-man. 3

It has always been an unyritten principle that a person

can not be legally punishéd for an act committed while he was

causes and symptoms of mental illness were less than refined

insane. This view prevailed even at a time wher ideas about .
. . : 4

and generally based on erroneous assumptionsi s It was

3. : Edwin Reedy, '"Tests of Criminal Responsibllity of
the Insane" in -Journal of the American Institute of
Criminal Law and Criminology 1. (1910}. p. 402
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fecognized in Ancient Hebrew law that- "deaf mutes', imbeciies
or minor§ were not responsible .for their actidnﬁ.i' Aristotle
believed that the capacity to make choices was a Eri;icai
element in determining'criﬁinal résponsibility and that this
capacity. was 1aéking in animals, chiLdreﬁ'énd'the insane.
Even under the strict secular law'of early Britain ;hg insanel
were not held respoﬁsible and the burden of - Aﬁking

reparations: fell on the shoulders of their family (Qﬁen,
1981: 1). k '

Under traditional criminal law the postion that under

.
-

- certain circumstances of mental impairment the individual

should not be treated as a ¢ imina% has prevailed. (Backer,
19685’15)..‘Psychiétrists mayjbe correct wheﬁ they argué that
the mentally ill are precluded from thé exércisé of free will
and choice (Whitlock, i963: 71). To be insane is to be of
unsound mind to such an extent that one is unabie, to
distinguish between right and wrong {Canada, 1981).
Insani;y may affect the knowledgeﬂby which ones' actions are
guided; the feelings by wh;ph_onesf'actions,are prompted.and~
the will by which omnes' actions are performed. . Cases may
also occur where fhé individual's insanit} interferes with

his power of self-control thus. leaving the sufferer at the

mercy of temptation ¢Stephen,/ 1883: 170). Aécording to the
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law, -_ﬂefendants must be classified appropriately, thus the

\ :
responsible and Jthg\_sane are on one. side while the
S, —

»
—

irresponsibiq and the insane are on the other (Weiésfﬁb,

1980: 617). ' e

Even thbugh it-appearé Straightforward, it is quite.
difficult to formulate rational criteria for determining,
on the grounds of supposed abnormality, who is responsible
and who is not. It is' further complicated by the fact that
.the person must not only be ment#lly iil, but thaﬁ it was
his particular affliction that caused him to _commit the
criminal act he is accused of.. If this causal connection
between the illness and the subsequent act is omitﬁed, - the
whole, test of'crimiﬁal responsibiliéy may be altered and
;become more redtrictive -(chobs, 1971: 32). Thus; mentally
‘ill offenders who are truly not responsible for their aqtion§
would be denied the protection of the judicial system.

- It appears that the issue of criminal responsibility is
indeed a purely legal question, one to be angwered by the-
-lgw, the gssue 6f insanity is, however a medical one which
must be in turn be answered by the medical profeséion“(Keedy,

1911: 523). - .
| X



A number of criticisms have been levelled against the

concept of criminal responsibility itself and, in particular,
-

.how it is affected by the possible insanity of the accused.

_Thomas Szasz (1563) believes it is a mistake to think that

cr;miﬁal responsibility is a triit or quality which we can

‘detect by observing the offender. Others feel that the

concept of criminal responsibility itself has ‘become.
irrelevant and that all offenders shﬁuld be treated in
whatever wéy is best for' them. The case againsF
responsibility is that the notions associated with it have
lost their meéniﬁg. It is no longer neéessary to ask whether

»

a man is guilty or innocent, or to relate -his punishment to

- S
- his crime (Clyne, 1973: 92),.

-

"Lady Barbara Wooton has made several attacks on’ the
idea of criminal responsibility and its' application in the
courts. Part of her criticism is based on the fact that it
is ;efer possible 10 say what goes on in the mind of  the
defendant .at the  time of the commission of the alleg}d
offense. . It is also not“possible to determine how
substantial the impairment of responsibility was. Her
suggestion 1is that it would be better to stop Ctrying to
define the undefinable. The Gourts should instead turn their

attention to proving the charge and then in light of all the

]
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facts, dispose'of the -offender in the manner most suited to

his and society's heeds.(wﬁitlock, 1963: 8}. f
. : v '

Lady Wooton feels that the proposal to Dbypass or

o ———

__disTegard the -concept of responsibility is too casily’

)misunderstood. To discard the notion of responsibility does |

not mean the mental condition of an offender is no longer
important. The pfesent law of classifying offenders as
mentally disordered or. criminally responsible  produces
anomélies Iand creates a situation where it is aifficult to
think of any fqrm of objectionable behaviour whigh the

formula could not be stretched to-cover (Wooton, 1981: 91).
\ X . | . .

Two quite different proposals are involved
in the elimination of responsibility. 1In
the first case it is either a refusal to
recognize the category of mental abnorm-
ality or to discriminate, for the purpose
of conviction, between the  mentally
normal and’ the mentally abfiormal. In
the second case it is a rejection of mens
rea 4 ‘ :

\

?’__ﬂ,

/

4. F.J. Jacobs, Criminal Responsibility, London,

Wiendenhoff and Nicolson, 1971, p. Z3.

-
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According to Professor H.A. Hart (1968) if the
principle éf criminal fespbqsibility was eliminated. society
would lose the ability to predict and plan phe_fuﬁuré ‘course
of our lives within the framework of the law. In a %yséem
where responsibility has been eliminated a person &ould be -

liable for acts done by mistake or accident.

2
b
-

There have been a variety‘of tests which  have ' been
formulated over the years attempting to deal with the issue
of criminal responsibility. They run the gamut from the
‘much criticized McNaghten Rules to the more conﬁrqversial
Irresistible Impulse and Diminished RésponSibility Doctrines.
These tests and others will be discussed in more detail in a

subsequent chapter.

There is no room for extremes of opinion
in the controversy  over criminal
" responsibility. Somehow it is essential
to face the medical facts as well as
the legal facts, fit them together in a.
proper manner so as to diagnose and yhen
possible treat the offender for the
benefit of the individual and society. 5

3.  Francis Whitlock, Criminal Responsibility and
Mental Illness, London, Butterworths, 1963, p. 2

- -
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) Chapter 2

) -

Insanity as a Defence

, . * 7 -

The. meqtaﬁgg ndition of a person accused of a crime
d *
may be raised I tw$ different determinations: 1. his

competency \to stand ‘trial and,-2. his responsibility at the

o

time the Aact was committe XMorris; 1978:- 6). If - the

. mental illness as a defenci/’,/’//

to a charge he will ordinarily b able to_do so only through

?

accuigg/IEBduld wish to use HI

“the insanity'defence (Goldstein, -1967: 191). A cordfng to
Tr 11 N .
Canadian law, to establish a defence of insanity it must.-be

‘proved on the balance of ' probabilities that: i. the

.accused Qas.'sufferiﬁg"from-a disease of the mind and, 2.

 the disease .rendered the accused incapable of appreciating

the naturé‘and quality of the act or of knowing the act was

wrong (Silverman, 1981: 579).

-

‘ According. to Alexander Brooks the insanity defence

" embraces three basic types of excuses:

"1. I didn't know what I was doing or I
didn't know that what I did was wrong.

2 I couldn't -help it.

3. I was mentally ill when I did ic." 1

T..  J.Arboleda-Florez, 'Insanity Defence in Canada,"
Canadian Psychiatric Association Journal 23 (1978) p. 24.

/

[ e
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The word insanity has many meanings in the law
depending upah the context in which it is used. As far as
criminal law 1is concerned it _must ﬁpe defined for the

purposes of identifying the scope of a special kind of

- defence to a criminal charée and also for various procedural -

purposes (Shadoan, 1972: 268). When a defendant's mental

derangement is set up as a defence to a criminal -charge the

question is not whether the defendant is insane, but whether

the particuiar mental disease he is suffering from resulted _

T e

in him lacking the intent necessary to commit the crime he

is ‘accused of (Keedy, 1911: 524) .

o v
Underlying the whole issue of iqsanity as a defence to
a criminal charge is.thé basic conflict between the legal
and psychiatric'understandiﬁg of the issue_'(Kaufman,r 1982: °
17). The concepts of- guilt held by the-two disciplines seem
toc have little Iin common (Johnsoh; 1982: 46). Up to a
certain point legal insanity is quite an easy concept to
define. ‘Tt‘ can be seen és whatever circumstances .and
conditions are prescribed by a particular system of criminal
law ‘which excuses a perso from criminal responsibility

(Clyne, 1973: 10). "The dgfence of insanity contributes to’

the preservation of a of justice by making the legal

5



definition of crime meaningfﬁl." 2 The law 1itself 1is
concerned with establishing fault;_-it does this by focusiﬁg

on individual responsibility as a way of controlling

- 1

society's behaviour (Kaufman, 1982: -17). ‘The.quescion Qf
insanity, howeQer, is reélly not a question of law but one:

of fact (Crotty, 1923: 105).

-

. Mental insanity, on 'the other hénd means 'mental -
illﬁéss" as -fq\_éi:pnderstood by the medical profession
(Clyﬁé: 1973: 10}). The task of determining an accused's
mental _conditionA is'db;agated to tﬁe.field of psychiatry.

Psychiatrists become involved in the legal process and are *
. ' o ’ L

. often asked to determine an accused's fitness to _stand trial

~or his dégr € of rasponsibility. They are interested in

identifying, diagpoéi ahd treating mental disofders and in
understanding the attitudes, actions and the enviromental
causes behind an& disorders, {Kaufman, 1982: 17). Although
.psychiatrisés are called upon to make deterﬁinétions' about
the defendants they stress the fact that insanity is a %egal_

term and the_decistens Eeing made are basically legal calls -

-~

A R 4
[ -

2. Abraham Goldstein, The Iﬁéahity Defence, New Haven, Yale
University Press, 1967, p. Z11.

~
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which they é;e ilI¥equipped to make (Johnson, 19?2: 46).
If the accused should say he did not have the requisite
mens rea and seek to establish this from disease of the
mind, ’ﬁ;>probably has raised_the.insaﬁity défencg. 'WhetheF
the mental §cohdition described_By the experts called to
testify amounts to a disease of the mind is a question for

the court not a question for medical experts (R v "Clarke,'

p]

. 1972: 184).

i T

- "The 1insanity defence is caught in a cross-current of

conflicting philosophies. Its robps are deep in a time when

'.people spoke confidently of individual responsibility and of

'blame', of the choice to wrong. The emphasis was on the
individual offender and thel defence was seen as an

instrument for separatihg the sick from the bad". -3 -

It seems that the purposes of the insanity defence has
been assumed to be so obvious it -does not require
articulation or it is expressed in such- vague:
ggnerélizations as to afford no basis for evaiuating' the

multitude of formulae (Goldstein and Katz, 1963: 859).°

<.

3. E, Tanﬁy, ""In Defence of the Inéanity Defenge" in S.J.

Hucker, €. Webster and .M. Ben-Aron (eds), Méntal Disorder
and Criminal Responsibility, Toronto, Butterworth, 1981,

p. 121. | :



One assﬁmpticn underlying the insénity defence is that
it . allows society to distinguish betwéen those who need
correctional incarcerétioﬁ and those who require a medical
custodial dispositiqn. A line is drawn between the bad (the
criminal offender) and the mad (the insane defendané). -The
former receives punitive sanctions and, the latter is
restrained foy treatment of his mental condition to ensure

the anti-social conduct is not repeated (Morris, 1970: 3).

The insanity defence therefore appears to make it possible

to weed out those who need. special treatment; it is a useful

defence for an accused who is not a habitual “eriminal (La
Fave and Scott, 1972.: 270), Some of the rules of eﬁidénte
are suspended thus. limiting ;hﬁt is heard by thke jury. The
7 insanity defence is not the easy éﬁy cut that many feel it
is. It would be a devastating course of action {or a
habitual criminal to.take, he would be defeating his own

-purposes and only an incompetent lawyer would wuse this

defence (Tanay, 1981: 131).

As a rule jurors do nmot respond favourably to an
insanity

(

dédiding'to raise one. Most jurors, like society in general

defence and this is cften a big determinant- when

‘subscribe to - the view that an individual should be held

accountable ' for what he does (Shadoan, 1972: 536). I1f



are often reluctant or unwilling to acquit by reéason of
~insanity (Chernoff and Schaffer, 1971 510). If the
charge is relativély minor, or -a non-aggressive one, jurors
may have gifficulty attributing the behaviour of the accused
to a mental illness. On the other hand, where the crime is
é very‘ séridﬁs obe they-méy be hesitant to pass down a
finding of ihsanity fearing it will result - in the release of
a botentially dangerous person back: into —the community
(Shadoan,l 1972: 536). Research has shown that many lay
persons see the insanity defence as‘a legal loophole which
' allows the gliilty to go free {(Chernoff and Schaffer, 1971:
510). Like other diversion techniques, the insanity defence
frustrates the need for revenge and evokes negative feelingg
within ;the victims, those close td them and society in

general (Tanay, 1981: 122). &

The‘theory' béhind the insanity defencer~is a good one?g
‘After all, treétment abpears to be an attractive alternative
to punishment for a defendant whose unlawful conduct was the
'product of a mental illness (Chernoff and Schaffer, 1971:
523). However, acquittal on the grounds of insanity is
really a misnomer, the verdict ' represents a form of

conviction and sentence. The plea involves not only an

ko
b



admission of an*exélhact but also the acceptance of post

-
" a

trial. sanctions (Tanay, 198L$H 123). The defence does
result in an acquittal but the acquittal results lin the —
individual being deprived of hii liberty, he is held in a
ﬁs;chiatric Jfaeility for an indeterminate period éé'time

{Goldstein and Katz, 1963: 858).

The general principles of criminal law allow a defénce”
of insénity to sanctioﬂ the mentally ill; excipding them
from liability (Grgtnwalq, 1968:  583). This view adheres
to.a time_honourgd idgg in Anglo-American jurisprudence that
we should oﬁly punish conduct when it is blameworthy
(Kaufman, 1982: 17). It is usually used by non-repeating =
gffenders and can be instrumental in preventing the
deatﬁ penalty or lifc imprisonmént in cases where such a
sentence would constitute a grave miscarriage of justice

(Tanay, 1981: 121). :

Iﬁ was not until the late eighféenth and early
" nineteenth centuries that the medical prbfessiqn‘ paid any
seribus attention to the issue of insanity. Before that
time the medieval qﬁtions of the insane prevailed.and they

~

were seen as being possessed by demdns (Crotty, 1923: 105).

During the nineteenth century the issue of responsibility
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Dufing the nineteenth century the issue of. respodngibility’
becamej apparent and by the beginning of the ‘twentieth
century other éttitudes started to emerge. Determinist
influeﬁces - Darwinism, social positivism and Marxism began
tc shape the criticism of the insanity defence. Attention

turned away from the archaic concept of blame and focused on

the causes of crime. The insanity defence benefitted £from

these new approaches; firstly the reformers wanted to
broaden the defence so more offenders could take édvantage
of it and then they wanted to éhaﬁge the whole criminal law

to become a

rocess for dealing with social danger,

regardless ¢f blame (Goldstein, 1967: 212).

In essence the basic purpose of an insanity defence is
Lq‘ yeed out of the criminal justice system those who should
be subjected to a médical—custodiél disposition. This
purpose 1is consistent with generally éccepted theories of

punishment (La Fave and Scott, 1972: 268).

Perhaps the best known and most widely postulated
theory of punishment i;\&gét 6f specific deterrenCe,' also
known as the prevention¥theory. It is believed that if an
individual is subjected to an uﬁpleasant expérience such -as

imprisonﬁénﬁ he will be Heterred. from repeating  his
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behaviour in the future and thus wiil avoid further
sanctions. The underlying assumption of this theory is that
the individual is able to comprehend the sanctions imposed
on those who violate‘the law and to respond accordingly

" {Morris, 1970: 2). It is.difficult to determine whether a

severely disordered person will be deterred by the threat of

Ed

punishment. The insanity defence exists to divert those
persons to a mode of tfeatment directed at’ the causes ofi
their .behaviour and . intended to overcome the mental
disability which might result in future .anti-social or
harmful conduét (La Fave and Scott, 1972: 291). The
‘existence of the insanity defence, _coupled with
hospitalization of the -individual also affords society's
members. with protection against a repetition of the criminal

act (Morris, 1970: 2).°

In -addition to deterring the  individual from
committing further of fences punishment also shows the rest
of society what is in store for law breakers and thus serves

as a general deterrent. This purpose of punishment would

not be served by convicting and punishing the insane.
Deterrence 1is more powerful when individuals can identify
with the offender and the offending situation (LaFave and

Scott, 1972: 271). It is unlikely that non-criminal
N &
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non-insane individuals will identify with the insane.

.

individual and therefore he does not serve as an appropriate
deterrent example for the rest of society (Morris, - 1970:

2).

-~

Another pufpose of puﬁisﬁment is the protecﬁion of
ssociety.- froﬁ dangerdus persons. The restraint theory is
baséd on this notion. Those who are convicted for a serious
crime are geéenerally incarcergtéd fofAé specified period of
time thus insuring the proteqtion of the members of Sbciety
for the duration of the sentgnce IMorris, 1970: 2).
Perhaps the insanity defence égrves the purposes of the
restraint theory better than the tréditiénal means bf

dealing with offenders. This is due to the fact that those

remanded for treatment are required to remain in cﬁstody

until they are no longer considered dangerous. Those who
are found guilty and imprisomed remain incarcerated for a

specific time period and are not required to be deemed non-

dangerous upon ‘their release (La. Fave and Scott, 1972:

S 271).

The criminal justice system provides incarcerated
offenders with a variety of rehabilitation programs in order

that they can emerge from prison as better individuals.

U-
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Through these programs offenders can be helped to overcome
drug ana alcohol problems, take acadgmic courses or learn a. .
skill or trade. 'These types of programs are cghsisteht with
_;he rehabilitation theofy of puniéﬁment. Under.this theory
saﬁEt#ons are imposed to alter é'persons's behaviour to a
pattern that is more socially acceﬁted and make him a useful
member of 'society. Through the insanity~'defpncc post
acquittal hospitalization permits the mentally ill person to
be rehabilitated through appropriate trcatﬁent teéhniques
(Morris, 1970: 2). It is generally assumed that the means
used to rehabilitate the-insane offénder should be diffcrént
than those useful for the rehabilitation of others. Through
the insanity defence, the mentally ill individual  is |
diverted to a psychiatfic faciiity so.ﬁhap he may- receive
treatment that will hopefully be instrumental to his

rehabilitation (La Yave and Scott, 1972: 271).

Punishment also serves an educational purpose. The
‘process of trials, prosecution, conviction and | the
imposition of sanctions :helps educate the ﬁublic with
respeét to the workings -of the Vcriminal law and the
sénétions fhat can be impdséd. HoweveJ punishing those who

are insane and really not bldmeworthy would only blur the

Ad
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distinction between good and bad conduct and thus works
against the education theory (La Fave and Scott, 1972:
272). |

The retribution . theory 1s the oldest theory of

_punishment. It is concerned with the questiomrof~ paying

_back the individual for the harm he has done,- for the

consequences of his conduct or whether -he seéks to redress
his moral guilt (Jacobs, 1971: 12). Mentaliy disordered
individuals are not considered blameworthy because. they lack
the capability to form' the necgésarf criminal inéent

required to commit a crime (Morris, Cj70: 2). Although it

"i{s felt the criminal owes the community a measure of

suffering because of that which he has inflicted (La Fave
and Scott, 1972: 272); éhefﬁpplication of the iﬁsanity
defenée acts as a device to pfeélude retributive punishment
.of. individuals whom are viewed as non-blameworthy (Morris,

1970: 2).

In addition to being consistent with the accepted
- ™~ .

- theories of .punishment, a theory of the proper normative

content of the insanity defence should also be related to
the general theories of criminal responsibility (Colvin,
1981: 13). |
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The fairness theory of criminal responsibility states

[ ]
that only persons who could and should have chosen to avoid
an act may be punished for that act. An insanity defence

may be permitted under this theory but an argument can also

be- made 'against its existence. - If one .possesses the

capacity to compfehend the rule of law it is not immediately
apparent that the benefits of imposing liability should be

forgone - due to his. inability to comprehend a different set

" of rules (Colvin, 1981: 15).

L

Jeremy Bentham v has been associated with the

cro———

u;ifitarian view and its offshoot, the social control

'theory of criminal responsibility.  The law is viewed as a

systen which is designed to achieve certaip . goals 'by
threatening- sgnctiﬁhs in ordér to encourage adherence to
standards of Vﬁéhaviour . (Colvin, 1981: 13). Bentham
believed that in order for the threat of pﬁnishﬂﬁgF to be

effective it is necessary that the individual not be subject

to gross coercion or duress, not be mad or a small child

(Hart,' 1968: . 77). If the causal connection between the
Fhfeat of sanctions and the attainment of a desired goalr
breaks down ' then enforcing the rules becomes pointless
(Colvin, 1981: 13). “According to Bentham the threat of

, . :
punishment to those who have committed a crime owing to
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their mental ~condition, | whether. it ‘be temporary = or
reiatively enduring would-be socially useless (Hart, 1968:
77). Not only are Bentham's views qonsiéteﬁt Yith the
general and specific deterrence theories of'punishm;nt ‘but
alsé exﬁlains the exemption of thé insane from legal

responsibility and thus justifies the - existence of the

insanity defence.

The theory of moral culpability equates criminal
responsibility with moral culbébility. If a person can not

understand the moral wrongness of his act he cannot be

blamed for the act. He should also not be subjected to the

stigmatizing and penal features of the law. Despfte the
fact that this theory is problematic, even if it were

acceptable, it would not necessarily lead to the conclusion

,that the insanit& defence should incorporate an extra-legal

standard -of wrongfulness (Colvin, 1981: 15).

It seems the insanity defence does exclude from
criminal responsibility individuals wh;se mental 'condition‘
is such that é_finding'of guilt would not serve the purpose
of the criminal law (Mgorris, 1970). Thé existence of” an

insanity defence is tolerated because to exclude it 1is to
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deprive the criminal law of its chief paradigm of free will

(Packer,

1968: 132). However,® according to.Goldstein,

we are at a boipt_in history where it is not c¢lear what

purpose ¢f criminal law is and what the function of

insanity defence is or should be (Mafris, 1970).

We ‘excuse a man who does not understand not
because he does not wunderstand but because
his 1lack of understanding ‘renders him
incapable of making -a-~ megningful choice.
Cognition is not the complefient of volition;
it is its precursor. 4<:> -

-
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Herbert Packer, The Limits of the Criminal Sanction,

Stanford, Stanford University Press, 1968, p. 134
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Chapteér 3

A Historical .Overview: The Pre-McNaghten Years

—_
LN

The gomﬁon law from early times recognized that some

forms qf' insanity allow the dffender to be exempted from

‘cr%minai liability (Mattin, 1969: 240). The subjeét of

o e e

mental aberration fell into two ma jor categories. The first;
mental insufficiency, comprised those who the law knew -as
lﬁhatics, individuals who lacked something in their mental
make-up. The second category; -mental perversity, included

those people who possesséd-a disorder of the mind; the term

 idiot was applied to those'falling into this group. In early

times the distinction between idiots and luﬁa;ics was an
important one. As a result of ;hé Statute de l'rarogativa
Regis, The King was given the land qf those termed idiots, he
could take all the pfofits but was §ti11.reqﬁired to providé -
necessaries for the idiot. In thelcase of the lunatic lthe
King took the profits.but did_hoE reserve any part of them

“ .
k)

for the royal reﬁﬁ:ueé (Crotty, 1924: 109).

One of the earliest authorities on the insane ofﬁender{

Theodoric,. Archbishop of Cantebury (668-690 A.D.) declared



that it was law%ul to say masses for-the .inséne man who
killed himself while insane but in other cases of suicide'i;-

would be unlawful to do _so (Crotty,.1924: 111).

It was during the reign of Kinfg Henry III that the use
of# insanity as an excuse to criminal‘COnducf first apbe&rcd
(1216-1222). ~Persons who committed homiéidé were granted a
King's ﬁgrdon if they were believed to be of unsound mind
(Simon, 1967: - 16). These pardons were not unusual ‘and
became so “fréduent that they were ultimately grénted as a
matter of course‘z} the situation so dictated (Gray,_.1971:

559). By the reign of Edward (1272-1307) complete madness

was an acceptable defence to a criminal charge. A King's

pardon was no longer necessary to save the life of the insane -

criminal (Simon, 1967: 16).

L —

It was Bracton, a thirﬁeenth century,English priest and
legal analyst (Beran and Toomey, 1979: 9) who wrote the

first systeﬁaﬁié treatise in English law. He attempted to

identify the degree of mental disbrder_that exculpates an

offender (Arboleda-Flcreé, 1978: 24) . Bracton is usually

credited with formulating the wilde beaste test but in fact

the test is a corruption of his more sensitive theories. The

wilde beaste concept appears to have developed from the




medieval superstition of demonic possession. It was

simplistic, attempting to distinguish .the man from a beast on

34

quite

the basis of reason and readily .lent itself to extractions

for more elaboréte treatment of_insaniéy_(Gray, 1971

Bracton grouped tqgether cases of accident, infancy

563).

and

. insanity, but it .is not clear that they were similarily

-

‘treated tJacobs, 1971: ' 25). To him the insane person was

one who did not’know what he was doing and was lacking in

. mind and reason {Arboleda-Florez, 1978: .24).

In 1581 William-Lambard, a noted‘légal authority

and

member of one of England's several Inns of Court publlshed

‘Eirenarcha.; It was a handbook for Justlces of the peace and

served as a standard reference (Simon, 1967: 17).

He articulated the test of insanity in .a .
: o primitive fashion Dby asking whether " a
'~ man or & natural fool or a lunatic in the

g time of his lunacy or a child who appar-
E I ently-has no knowledge of good orievil,"
- committed the .offending act. He argued

. that an act committed by 'such’ a person
could not be considered feldnlous because
the offender '"cannot be said to haye any

~understanding will". 1- .

* R

ALy L -

. "_w .
1. Irving Kauiman, "The Insanity. - Plea on Trial"
The er York Times Magazine, August 8, (1982)_p. 17

¢ -
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By the sixteenth century the ‘emphasis had shifted “from
the ‘quasi—religious idea of good and evil to the modern

concept of the knowledge of right and wrong (Kaufman, 1982:

.12). It was during this period that insanity was adopted by

the. courts as a valid defence (Gray, 1971: 559). According
to Sir James Stephen, up until this time the instances found
of insanity as a defence were little more than "antiquarian

curiosities" (Crotty, 1924: 111).

In the early seventeenth century Sir Edward Coke's
observations on .the criminal acts of the insane once again
drew attention to the subject. In a 1604.éase Coke ruled

that no felony or murder could be committed without a

felonious intent or purpose. He also stressed that the

menﬁal derangement needed to be severe in order to exculpate
the offender. If the offender was soldeprived of reason thac-
he resembled a beast rather tﬁgn a ma; he could not have a
felonious..intent and thus could not be.convgcted of a crime
(Whitlock, 1963: 12). Coke -felt t the madmén was
sufficiently puﬁished by his madness ¢:Zcobs, 1971: 26).
Included in Coke's claséﬁfication of the insane were the

idiot, the 1lunatic, the person who by sickness, grief  or

other accident has wholly lost his memory and understanding
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and the person who sometimes has his undé%standihg and some-
times does not (Goldstein, 1967: 10). He also had a classi-

fication known as non compis mentis, this included . the

o

drunkard - insane by his own hand (Kessler, 1982:
.l .

The end of the seventeenth century brdught the first

systematic application of medical science to jurisprudence in

a proposal made by Sir Matthew Hale (Gray, 1971: ° 566). It

';:7/’Eublished “in History of the Pleas of the Crown, sixty

ars after his death (Jdcobs, 1971: 26) - Hale concluded

that if. the madness was such as to deprive the offender of

-

his use of reason, he was excused from capital crimes

(Crotty, 1924: 112). He.did agree with his predecessor, Sir
Edward Coke with regard to the fact that the disturbance had

to be severe in order excuse one from punishment

~(Whitlock, 1963: f\‘__\

Hale 1is probably best known for.drawing a distinctipﬁ

between partial and total insanity.
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According to Hale, "It is very difficult \
to: determine the invisible line that
divides perfect and pdrtial insanity; but
it must rest upon cirg@umstances duly to
be weighed and considédred both by judge !
and jury, lest ‘on thg one side there
should be a kind of {nhumanity towards -
the defects in human\ nature; -and the
jf other side, too great an\indulgence given
: to great crimes® 2

For Hale, total insanity negated -criminél inten?
(Rubin, 1965: 2). -It involves an absolute madness, a
condition which leaves one '"totally deprived of memory and
reason'" (Simon, 1967: 17). A person would not be -held
responsible if -at the time of the offence his mental capacity
was less than that_of_a child of fourteen years old’ (Gragt
1971: 563). Hale claimed that such a condition exgused a
criminal act because the offender could _nbt form the
felonious intent (Siﬁon, 1967: 17}). For Hale partial
‘insanity included (that class of persons who give the

appearance of being deluded oniy in/reépeét of one area, but
] - : //' .

appear sane in all. other -fmatters (Whitlock, 1963: 15).

e '

—

2. 'Frances Whitlock, Criminal Responsibility and Mental
Illness. London, England, Butterworths, 1963, p. 14

r




38

Theoreticdlly partial insanity could also excduse an offender,
Jbut it would be difficult because in practice the courts
behaved as if the insanity defence wWas unavailable to any
 accused who retained even a vestige of sanity ~(Simon, 1967:
17).. Hale's test did not receive much_ attention; one
possible reason may be that at that time there was little
understanding of the relationshib between mettal age and
o 3 _ ,
mental capacity. It was also difficult for society to accept
the possibility of excusing criminals-on the grounds of
insanity perhaps sinece no viable alternasives to imprisonment -
existed at that point in time (Gray, 1971: 563). Hale
recognized that the insane could not face trial, be sentenced
or executed. This view was echoed in later years by Sir John
'Hawles and Blackstone {Whitlock, 1963: --15). Blackstone
devoted a chapter of ‘his commentaries-tolthe treatment of the
insane offender:
"In criminal cases, therefore, ~ idiots and
lunatics are not chargeable for their own
- acts, if committed when under these
‘incapacities: mno not even for treason
itself" "..... a total idiocy, or absolute
insanity, excuses from the guilt, and of
course from the punishment of any criminal

action committed under such deprivation of
the sense; " . 3 ’

3. Homer Crotty,. "The History of Insanity as a Defence to
Crime in English Criminal Law" in California Law Review
'1923-24 #12 p. 114
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In Hawkins' Pleas of the Crown, those who are under a

natural - disability of distinguishing between'good and evil
are mnot punishable, included in this category are infants

under the age of discretion, idiots and lunatiecs (Crotty,

1924 113).

Despite "noble attempts hade by Bracton, Coke; Hale,
Hawkins and Blackstone to explain the relationship between
the law and insanity medieval attitudes towards ment%l_
illness were still prevalent. A belief in the practice of
witcﬁcraft. was widespread and this -influenced legal
canceptions of the ;ource of mental disorders (Kaufmﬁn, 1982:
17{. Thqsé displaying symptoms of mental disease were seen
as being pogsessed ‘by the devil, 'perversely' wicked and
treated harshly especiallylwhen brought before the court. In
the early'eighteenth centﬁry the conception of insanity was
still quite végue and largely incorrect: medical treatment
consisted chiefly of manacles and thg' lash (Keedy, 1910:
25) . |

Those cases that were tried during this time  period,
where insanity was offered as a deferice, were  interesting
from two standpoints. The reports of the case tell a great

deal about the offenders'é mental condition and they also
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illustrate.the tests by which the incapacity was determined,

Of . those cases the first of importance was Arnold¥s

case. He was indicted for félbniously shoaoting and woﬁnding

Lord Onslow. He was considered a madman, who suffered{from a

delusion that'_Lord Onslow waé responsible for many of the

prbbléms existing in théfhountry (Crotty, 1924: 114). He

also felt that Onslow caused .devils and imps to visit him

~

nightly to plague and persecute him ' (Whitlock, 1963: 15).

During the summing up in the Arnold case the reason given for

'.exempting the insane;from punishment was plainly utilitarian.

Punishment is intended to deter others, but punishing a

. madman does not serve as an example to the rest of

society (Jacobs, 1971: 27).

Mr Justice Tracey commented on the prisoner's
defence of insanity in the -following terms, -
"It is not every kind of frantic humour or
something inaccountable in a man's actions
that points him out to be such a madman as
is exempted from punishment: it must be a
man that is totally deprived of his under-
standing and memory and doth not know what
he is doing no more thamn an infant, than a
brute, or a wild beast' 4 '

- ™

4. Frances Whitlock, Criminal Responsibility and Mental.

Illness. London, England: Butterworths, 1963, p. 15.
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ff- someone . is dep:ived of reason he 1is consequently
deprived of his intention'and then is not guilty (Jaccbs,
1971: 2?). . This attitede was a reflection of the .popular
attitude toward the insane at this time (Keedy, 1910: 25j,
however, efforts were still being made to introduce partial
insanity as-a defence (Gray, 1971: 559). Despite this view
Arnold was found guilty and sentenced to deith hobevef} his
victim, Lord"Onslow h!ﬁ_ his sentence commuted to life

(Whitlock, 1963: 15).

.The defence of partial insanity was raised in 1760 in
the case of R v Lord Ferrers. Ferrers wasﬁ fndicted for
murder and the testimony from witnesses and medical experts
showed that he was.occasionally insane aﬁd .incapable of
knowing what_ﬁe did (Crotty, 1924: 115). At the trial the
jury was told that if the defendant was able to " comprehend
the nature. of h;s:eptions and could discriminate between
right .and wrong then he should riot be acquitted (Reedy, 1910:
25). Apparently this was the view adopted by the jury since

Ferrers was found”® guxlty and executed (Crotty, 1924: 115).

Both cases (Arnold and Ferrers) seem to show that the

jury appears to.have had a choice in such cases when_ it ..cage



to returning a simple acquittal on the grounds of insanity

(Jacobs, 1971: 32).

' The next significant case that dealt with insanity
as a defencéﬁoggufred in Britain in,lBOO. James Hadfield was
a soldier who atsémpted to assasinate the King. His bravery
as a sol&&er'had been noted and he H;d also suffered head
injuries while in battle (Gray; -1971: 565). Hadfield had
suf%ered from the delusions that he was the saviour of man—
kind and thus must sacrifice himself in order to gain world
wide recognition: Hoﬁéver suicide would not achieve this end
so he conclﬁded that an assault on the life of the King would

result in his execution and he would be viewed as a martyr

{Simon, 1967: .18). °

K - Hadfield's defence was "insanity based on the view that
hi's fixéd délusions were the direct cause of the atteﬁpted
homicide. If those delusions had not existed the crime would

_not  have been committed. The case ;as prosecuted by the
Attorney General who appealéd'to the doctrine put forth by
Hale: that total deprivation of memory and understanding is

the only grounds for exemption from punishment (Singer and

(id//Efohn, 1924: 286). Hadfteld was eloquently defended by Sir

Thomas Erskine who refuted the prosecution's position by

‘ Ll

o



'éfguing that no one but a helpless idiot would - satisfy the
test (Jacobs,_A1971:' 28). Hédfield-clearlylknew the nature
of-his act: firing a loaded horse pisﬁol'at thé.&éng and he
‘knew the quality of his act: high treason (Steﬁhen,' 1B83:
159). Erskine argued that a man could inow.right from wrong
but if'ﬂhe'criminal act wés produced by his méntal condition
he shoqld not be held legéllyfresponsible (Simon, 1967+ 33).
Erskine focused his defence on Hadfield's delusions énd
halLﬁcinations, pointing out that "delusions where there is.
no frenzy 6r Iraﬁiﬂé ‘madness,  is the true character of
insanity". He also relied on other information  about
‘Hadfield, namely his head injuries and his behaviour on the
day of -the assault as observed by friends and reLﬁcives

(Whitlock, 1963: 15).

-

As a fesult of Erskine's persuasive and logical
arguﬁents it was the.first time in a English criminal court
that the relationship betweén crime and insanity  was
discussed in a thorough and enlightened way (Ray, 1838: 29).
Upon.the basis of Erskine's reasoning and the clear evidence
of Hadfield's 'insanity atlthe time the crime was committed
Chief Justice Lord Kenyon stopped the trial and " recommended

acquittal (Whitlock, 1963: 16}.
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In his direction to the jury he said, "With
regard to the law, as has . been ' laid down ~
there can be no doubt upon earth; to be
sure, if a man is in a deranged status of
mind at the time, he §s not criminally
answerable for his acts: but the material

—— . part of this case is whether at the very

: time when the act was committed, the man's
mind was sane." 5 .

Consequently Hadfield was found not guilty. Hadfield's
trial and the subsequent outcome was significant for a number
of reasons. It denied the previously held belief that the

defendant must be totally deprived of all memtal faculties in

order to be acquitted. It also severed the assumed tie

"between insanity and the ability to distinguish right from

v

ﬁfong (Simon, 1967). One of the more tangible consequences
of Hadfield's trial and acquittal was the passing of the

Criminal Lunatics Act (1800) (Whitlock, 1963: 16).

r

The act provided that the only verdict open
to the jury in such cases was not guilty on
the grounds of insanity, and that on the
return of this special- verdict kept in
strict custody in sweh place and in such
manner as to the court _shall seem fit,
until . His Majesty's pleasure be known;
whereupon it would be for His "~ Majesty
to ‘give orders for his custody. 6

’

5. Ibid p. 16.

6. F.J. Jacobs, Criminal Responsibility. London, England: -
Wiendenhoff and Nicolson, 1971, p. 37Z. :



-— Insanity was the issue once again in two  less
.successful case; tried Before_the English Courts in 1812.
The first defendant Parker, was conside feeble-minded and
indicted for high treason as a result of his desertioﬁ from
‘the British Army. According to thé jury at the time he did
desert he had, enough intelligeﬁce to distinguish between
right and “wrong and thus was guilty (Crotty, 1924: 1155. In
the second case,. Bellingﬁam shot the Prime Minister “Spencer
}ércival. Despite  evidence showing his paranoid and
" delusional state he was found guilty and exeéuted (Whitlock,

1963: 16).

yt was not until the year 1840 that the British courts
saw insanity being pleaded successfully as a defence. édward
Oxford was an eighteen year old barman who shot at {(Qucen
Victoria and the .Prince Consort. As was the case with
Hadfield; Oxford also sufferéd/f;gﬁ delusions. The eviﬂegég.
with respect to his delusions wésusuffigient to cbnvince the
jury that he was deranged atlthé time of the incident. He
was found not_guilty and confined to an asylum for many ycarg
{Whitlock, 1963: 17). It was this case that showed a degree
of acceptance for the notion that a man whose mental illness
.prevented him from controlling his behaviour‘should not, be
found criminaliy responsible (Verdun-Jones, 1979b: 36).

-
Ay
-’
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Chapter 4

The McNaghten* Rules —

The -landmark case that changed the law on and

attitudes towards insanity as a defence occurred in 1843 in

England. Daniel McNaghten shot and 'killed Mr Edward

Drummond, the priyate sécretary of Prime Minist@r Robert

'Peel: The shooting of Mr. Drummond was actually an error,

McNégbten”s intended victim was the Prime Minister, whom he
mistoqk.mbrummond for. McNaghten was a psychotic who
believed he.was being‘persecuéed by tﬁe British-Tory . party
(Gunn, 19f7: 323). He Qas entangled in an elaborate
system of delusiohs believing that Peel was responsible for
the financial and personal misfortunes that continually

plagued him (Simon, 1967: 20). He also felt his life was -

in danger as a result of the_persecﬁtibn to which he had

been subjected (wﬁitlock, 1963: 17)}. v

~McNaghten's delusions were the basis of his defence.

-

According to the medical evidence a person who is otherwise

of sound mind might he affected by delusions. and this was

the case with McNaghten. A person labouring under a marked

* also referred to as McNaughton and McNaughten
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delusion might have a mental perception of right and wrong
but - as' far as McNaghten was concerned it was a delusion
whiéh cdrried him away beyond the power of his own  control
and left\hlm no such perceptlon (Colvin, “1981: 153).l In

other testimony 'lt was stated that the delusion deprived

McNaghten of all restraint over his actions that at the time

of the shooting he had no self control (Keedy, 1917: 559).

McNaghten was defended by Alexﬁnder Cockburn who placed

great empha51s upon the wrltlngs of .the reknowned American

psychlatrlst Issac Ra}. It was Ray S belief that the
insanity tests employed by the-courts were. too narrow pgiven

the state of medical science at that time (Clyne, 1973: 3).

.Cockburn also borrowed from Sir Thomas Erskine, the lawyer '

that had eloquently defended Jaﬁes Hadfield at his trial in

1800. Like Ersklne, Cockburn also relied not- on a ‘defect of

knowledge of judgement but on a lack of contrpl (Jacobs,

1971:  29). Mr. Cockburn also straced the history of

McNaghten's . delusional beliefs related them' to the offence

. and dealt with the law regdrding insanity (Whitlock, 1963:
*18). . His. job wgs to perﬁuade the judges to accept a test of
insanity that was not really regognizéd by thé'law, without

—-allowing them to realize that wasfwhat they “~were doing -

(Whitlock, 1963: 3). . - )



Lord Chief Justice Tindal instructed the jury'tb.decide

whether‘the defendant, .at the time of the commission of the
offence did or did not have the use of his understanding to

know that the act he was ‘committing was wrong (Gray,

1971: 565). h y

If he'was not sensible at the time he committed
that act, that it was a violation of the law
of God® and o0f man, undoubtedly he was not
responsible for that act. 1

-— "

L]

The jury rétdrned a verdict of not guilty by reason of
insanity. Theif opinion Was"based on fhe view that
McNaghten could not distinguiéh between ’right and wrong
- (Falk, 1964: 334}.’ He was committed to Broadmoor mental

institution where he remained until his death (Simon, 1967:

21).

Due to the importance of the.v1ct1m and the- intended
victim the verdict was not popular one -and was criticized
”by many . Englanq' was inj% pélit%cal ferment”and at, that
time several attem;ts had been made oh the lives of royalty

(Doﬁglés, 1956: 486) . Queen Victoria herself came out

-

—_— -

T. . Edwin Keedy, 4"Insanity and Criminal Responsibiliﬁ&" in
- Harvard Law Review (1917) Volume XXX, Number 6 p. 556 )
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against the verdict when she said, "She did not believe
that anyone could be insane who- wanted to murder "a

Conservative Prime Minister'" (Simon, 1967: 2).

Since the public and the Queen were so disturbed by the
verdict the <Crown exerted its_influencé on the llouse of
Lords to obtain the opinions of the judges as to the law
governing such cases (Douglas, 1956: ~ 486). The House of
Lords debated the decision and posed five questions to the
justices of the Queen's Bench. *® ‘The-duestions concérned
the étandards for acquitging an.insane defendant .(La Fave

and Scott, 1972: 275).

A portion of the judge's answers has come

to.be the most widely accepted test for

the type or degree of mental disorder

which will absclve a person from criminal

responsibility. The majority of the

justices stated, ''To establish a defence :
on the grounds of insanity it must be

clearly proved that, at the time of the

comnitting of the act, the party accused

was labouring wunder such a defect of.
reason, from disease of the mind, as not

to know the nature and quality of the act

he was doing, or if he did know it that

he did not know he was doing what was

wrong''. 2

7. W. La Fave and W. Scott, Handbook on Criminal Law, St.
Paul, Minn., West Publishing Co.; 1972, p. Z/>

* See‘Appendix I



50

¥
e

This opinion given by the justices has becoﬁe knowﬁ _as
the McNaght;; Rﬁles which are still in effect' in many parts
of the wode;ﬁ Thé Rules havé always been very difficult to
- apply, indeed even McNaghten himself would not have met the

criterfia if stringently applied- (Gunn, 1977: 323).

A literal interpretationjof the McNaghten -Rules seems
to refer to a certain meﬁtal disability which mﬁst _ produce
oné of two conditions both defined in terms of lack of
cognitioh. Therefafé, the Rﬁles revolve around two
elements: 1) the disability; a defect of reason; from
diégase of - the mind and 2) the result; not knowing the
nature ‘and duality of the act or that it was wrong, at the

time of its commission (La Fave and Scott, 1972: 275%.

Although the Rules seem straightforward eunough the
terms are ambigﬁous and have been debated extensively,for .a
hundred years. When taken separately,each of the elements
included in the McNaghten Rulés present their own unique and
specific problems. which have never been given a pfoper

explanation or clarification.

One of the major elements that must be ﬁroved in' order .

to successfully plead 'insanity as a defence is -that the

' 4
accused was suffering from a disease of the mind. There is

b ]
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nol generally accepted-definition of what exactly qualifies
as a disease of the mind (Whitlock, Q-1‘363: 29). It does
appéar however, that'only mental abnormality whether jt
takes the form of a psychosis, neurosis, organic brain
disorder or.congenital intellectual deficiency will suffice
(La Fave and Scott, 1972: 275). Not every case of orgaﬁic
disease of .the brain will resﬁlt in anlacquittal under the
Rules. It is generally agreed that the major psychoses ;re ‘

. ~
considered diseases of the mind (Whitlock, 1963: 29).

The terms found in the second branch of the McNaghten
Rules are also ambiguous and have been the subject of debate

and criticism. The Rules require that the accused not know

the nature and quality of the act he was doing or if he did

know it; that he did not know it was wrong. The word "know"
has been intérpreted as referring only to inteileqtual
awareness. However, this is somewhat unrealistic since few
if any 1individuals have existed Qho do -not have ény
intellectual awareness with respect to their actlions.
According to Professor Henry Weihofen the knowledge test
would be met if the word know was broadened to require
khowiedge being "fused with affect" and assimilatéd by the
whoie bgzgonality (Rubin, 1965: 57).

The term "nature and quality of the act' has been taken
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to .mean the same thing as the abﬁli:y to know. In many
jurisdictions” where a modified version of McNaghten 1is
‘appliea the test states that the defendant have the ability
to distinguisﬁ. between right and- wrong. ' The McNaghteh
justices did not clarify what they meant by the word wrong.
It appears that if the defendént does not know the nature
and quality of his act then he could hardly know that it was
wrong, regardless of how the word know is interb;eted (La
Fave and Scott, . 1972:  276). The texrm 1is completely_
ambiguous and may refer to a leg;l or moral wrong. It is an

"Ilmportant . distinction for there may be such.a thing as an

illegality not involving mqrél guilt (Stephen, 1883: 159).

. After McNaghten's case English decisions graduaily resulted

in a redefinition of the word "wrong' as meaning "legally

-

wrong'" (Verdun-Jones, 1980: 38).

. —

-Although the résponses given by the justices toi-.the
House of . Lords established a' criterion of criminal
responsibilityh'of the‘insane it is believed by most legal
historiaps that this was not their intention (Simon, 1967:
25). The judges were ﬁerely attempting to state the~law of
Eégland at that period in time (La Fav; and 'Sbott, 1972:

.280)." Both the '"right and wrong testh and the 'delusion

test'" laid down by the judges were statements of the medical
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1

and psychological tﬁeories prevalent at that time (Keedy;
1911: 522). The - judges phrased their test in accordance
with the two elements that constitute a crime: a prohibited
adEH?;ctus reus) and a criminal -intent (mens rea). According

to the judges if the defendant could not do the act or form

the intent by reason of medical insanity he has ‘not done

- what the statute requires and therefore 1is not guilty

(Meuller, 1960: 105).

The effect of the Rules was almost to
assimilate the defence of insanity to the
pleas of ignorance or mistake . which
afforded a defence under the ordinary
doctrine of mens rea as it applied to
the sane: the only difference was that
under the McNaghten Rules the ignorance
or mistake had to be the' result of a
defect of reason due-to, disease of the
mind. - .3 '

4

The McNaghten case was not responsible for making new
law it was however, a restatement of an exiiting legal
proposition and it is the case whose }anguage is generally
followed (Rubin, 1965: 2). The casé-wag.also unique from
the standpoint that it was the first time that the testimony

of psychiatrists as experts in the field of mental disease

3. F.J. Jacobs, Criminal Responsibility, ~London, England:
Wiendenhoff and Nicolsom; 1971, p. 30
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~and deficiency was accorded special status (Gray, " 1971:

the McNaghten Rules require medical

witnesses to testify in terms they find artificial and

confining . (Sobeloff, 1955: 877) thus restricting
psychiatric testimony. The Rules do not allow for the '
application of modern psychiatric. kﬁowledge'
(Arboleda-Florez, 1978: 24).‘ Another complaint is that

cNaghten test forces psychiatrists to make moral,

- ) \‘
ethical and value judgements with respect to the accused's

~

ability to distinguish right from wrong (Kessler, 1982:

13)..

" This cri

misunders

+

ticism may' be based upon a
tanding of what is being asked

of the experts... "The' psychiatrist 1is
not being called upon to respond to the
ethical question of what is right or.
wrong, but only to indicate whether the

defendant
ethical. d

-

‘was able . to -make moral and
iscriminations." 4

-

A’ more real criticism is that, although one may know

that what he is doing is wrong, he may be unable to prevent

himself from doing it (Colvin, 1954: 682).

Some 1in- the field of psychiatry do not recognize the

4-
Paul,

W. La Fave and W. Scotﬁg Handbook on Criminal Law. St.

Minn., West Publishing Co., 1572, p.  282Z.



55

o

-concept 'of mental disease maigiy becduse thére are no
‘fundaﬁental grounds in medical doctrine for justifying a
definition of the term. When -fofcéd by a legal test such as
the McNaghten Rules the psychiatrist usually"definGS' the
cancept .in terms of psychosis,. if in fact one 1is present
{Beck, ‘1967:. 317). However, the McNaghten Rules are
often criticized since in somé cases the seriousfy psychotic
individual 1is held legally responsible for the crime,
whereas in‘othér cases such a person is found not guilty by
reason.of insanity (Rubin, 1965: 18). The Ruies aésume
that a person may be insane in some respects yet gane in
others. This is nonsense from a medical view point because
the mind is one‘and indivisible, therefore such & person

does not exist {(Martin, 1966: 242).

The McNaghten Rules are also criticized with respect. to
the 'issue of responsibility in that it does not allow for
the-peréoﬁpwhq, although he knows @hat he is doing ;nd may
~in éome sense know that it is wrong, nonetheless he 1is
unablé,to_help hiﬁself (Jacobs, 1971: 35). This is often
the case with @ Sériously mentally ill person.(Martin, 1966:

242) .
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On the basis that 'ought" implies ''can", a
person is not responsible for - what he
cannot help doing; yet a person who has
the requisite knowledge cannot -under the
McNaghten formula escape responsibility
for his acts. 5.

The McNaghten "Rules could constitute the basis: for a

viable test of criminal respaonsibility if 'it were more

_ broadly interpreted?' The Rules fequire the mind to b%’

regarded as consisting of a number of unconnected functions

?

N ' ’ »
where emotional and volitional faculties are separate from -

the defendant's reasonin owers.  According to Sir James
&P g

Stephen there is a need to examine the defendant's capacity

to reason about the moral character of his act (Verdun-

Jones, 1980b: 21).

" One criticism of the McNaghten Rules is that it defines

insanity solely in terms of cognitive capacity. This

limitation makes the test the most restrictive of those

I}

dealing with criminal responsibility.

5. F.J. Jacobs, Criminal Responsibility, London, England:
Wiendenhoff and Nicolson, 1971, p. 35

e
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As stated by one court the thrust of the
McNaghten formulation is that "... there
is a separate little man in the top  of
one's head called reason whose function
it is to guide ' another wunruly 1little
- man called instinct, emotion or impulse
"™in the way he should go. - 6

Insanity does not only or primarily affedﬁ‘-thc
.éognitive or intellectual faculties but affects the whole
" personality including both the will and emotions (La Fave
and Scott, 1972: 280). Rather than looking at the whole
picture the 'test refects a traditional notion of a com—'
partmentalized personality. Most bsychiatrists di%aéree
with this view and see the personality as an integrated unit
(Morris, 1970: 11). In addition ‘the teét ignores the

possibility of emotional or volitiona{ impairment and the

role of the unconscious (Schiffer, 1978: 145).

‘According - to the Rules the accused must be suffering
from a disease of the mind in order to be. - exempted from
criminal sanctions. - This requirement has léd to some
probléms. In a 187& case Mr. Jusﬁice Blackburn noted that

there is - an insuperable difficulty in’ devisi;g ‘a

£

b. Grant Morris, The Insanity Defense: A Blueprinf\§for

Legislative Reform, Toronto, Ontario: Lexington Books, 1970
P. 11 ‘ h

™~

~ -



satisfactory definition of insanity (Whitlock, 1963: 42).

Although the term allows for leeway in interpretation it
does prevent acquittals based solely on the presence of

mental illness at the time the crime was committed (Gray,

1972: 567). In addition to being vague and uncertain the

. Rules dg not take into account disorders that manifest

thémselves largely in disturbances of the impulsive and

A affective . aspects of 'mental life (Glueck, 1962: 48). No

provisions were made for those who carried out criminal acts

yhilé ---under the influence of an irresistible impulse

_ (Whitlock, 1963: 42).

¢

The narrow interpretation of McNaghten led to
two major erroneous consequences: ..
1) the words of the test came to be interpreted
as requiring a cognitive understanding of
the difference between right and wrong
2) the concept of "disease of the mind" came
to be held by some psychiatrists to
encompass only psychosis itself, 7

‘ {
It appears that in today's society the McNaghten Rules
- )

are somewhat outdated. ~The first branch of the test is
practically obsolete since there are few lunatics running
about at large. Anyone who does not know the nature and

¢

¥

7. Sheila Gray '"The Insanity Defense: Historical
Development and Contemporary Relevance'" in The American
Criminal Law Review 1971-72, Vol. 10. p. 568
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quality of his act can not know at all what he is doing $aind -

will more than likely remain in that mad state—until the

tria%,*and will in all pfobabibity be found unfit (Devlin,-

1954: 678). Professor Jerome Hall sees the first wing of
the test. as a way of defining an elementary criterion of
rationality..; a rational person is a sane pergéﬁ' (Rubiﬁ;
A¥965: 19). Accordiﬁg-to:American judge David-Bazelon, "The
mosf distressing thing about McNaghten_is_ﬁhat_it sets a
standard of rationality which all but the most extreme

psychotics and drooling idiots ‘can meet (Szasz, 1963: 96).

. _ ‘ ) :
0f the second branch of McNaghten Hall says it. expects

an ordinary person to do what philosophers through the ages

have .attempted to do; distinguish right from wrong - a -

difficult task indeed (Rubin, 1965: 19). However, despite

his criticisms Hall considers the Rules workable, believing

psychiatrists can contribute constructively to the conduct -

of the criminal law (Szasz, 1963: 101).

—

How the jury interpretg“ghe SENaghten Rules pléys an
'importént role in its applicatién. Lord Cboper of the Royal
Commission on Capital Punishment believed in a%} prdbability
thét most jurors ignore all the directions given to them ﬁy

the presiding judge and simply concentrate on the issue of

i



insanity. He agrees with Justice Frankfurter's opinion that.

the Rules are a. 'sham" if the jury igﬂﬁ?éé the proper

interpretation (Whitlock, 1963: 9). L

~

Although the McNaghten Rules have been analyzed

criticized almost since their incepfion in 1843 there

T

some who support them. It has been argued . that .

and

. are

- objectives of the criminal law aré better served by a test

of 'iﬁsanity' which concerns itself with perception rather

LY

than self-control (La Fave and Scott, 1972: 281). This is

the case with McNaghten.

The British Medical Association's evidence before

the

Royal Commission on Capitdl Punishment (1950) favoured
A

retaining -the McNaghten Ruie&_\yith the addition of a

provision'for insane impulse (Williiﬁéj‘“l954: 20)-.

1954 1éctur¢ Mr. Justice Devlin stated that the McNaghten

Rules remained as goo? a test of criminal resﬁbnéibility as

they were in 1843 (Burke and . Allsop, : 19564 657).

Reluctance to change the Rules may be due to the fear that

broadening the test would iﬁcrease the instances

of

violators (supposedly) escaping punishment via an 1insanity

-—

plea-(Sobeloff, 19553 879)..

-

the _

In a
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,The\ McNaghten Rules \Qere ‘the tegﬁ of criminal

-ré5ponsibilixy in the court; in United States for almost a
hundred years. v$ome American jurisaic;ions'have retained
the Rulgs or #pply a sqméwhat‘modified versfon. In 1§29 the
Disﬁrict .of Columbia broadened the Rules t$‘+'include
irresistible "impulse (Gray, 1972: 569). In Brit;in, in
1960 the Privy Council stated, ll‘At: various times in the basf
attempts have beén made to temper the sugp0sga harshness or

scientific nature of the.McNaghten Rules... but in the end,
R : : )

the Rules remain in full force" (Clyne, 1973: 22).

A}

As a community we must make up our minds on

the general ethical question whether . insanity

per se should exempt; _.and if we cthinlk it

should 'we must find the best tribunal for
. deciding the question of insanity. 8

8.  Glanville Williams, "The Royal Commission and the

Defence of Insanity" in Current Legal Problems, 1954,

p. 26 :)
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5 ' " The Post—McNaghten Years
- * . Other Tests of Criminal Responsxbility

} —

-‘Thef early tendency.in the United States was' to follow

the law as laid down by the English Courts and with respect

to insanity as a defence the McNaghten Rules were’ adop&ed-

(Crotty, 1924' 122). Many states broke away from McNaghten
in two ways; by taking a more flex1b1e view oﬁ/the doctrine

by'precedent or by statute (Clyne, 1973). In the Massachu-

Y J

setts case of the Commonwealth v Rogers ' (1844) the

instructions given to the jury amounted to the right/wrong

satisfied and therefore the defendant is excused if his
.. N ’ : N
actions were due to an irresistible impulse and therefore he

°is not a free agept (Crotty, (1924: 122).

The New Hampshire Test’f

- Two ‘states ‘openly declared that McNaghten was out of

_dete and did not follow it (Clyne 1973). The first state’

- to reject the test was New Hampshire. In 1868 Joseph Pike
{

killed Thomas Brown in the course of ‘a roBbery (Simon, 1967:

795). -  Pike's defence was insanity.- The court was

infldencedwhj the writings of Dr. Isaac Ray, when they held

test.™ In addition the court . held- that the' test was

——a
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that a defendant was to be found not guilty by reason of

insanity if his crime was the offspring or product of mental

disease. According to Ray, "Insanity is never ¢stablished

_ by” a'%ingle diagnostic symptom, but by the whole body of

symptoms, no parficular one of.which is present in every

case'" (La Fave and Scott, 1972: 28}.

‘The New Hampshire court was the only one wvhich
heeded Dr. Ray's work in applying the tests of
criminal responsibility that: "At the trial
where insanity is set .up as a defence two.
guestions are presented: 1) -had the prisoner
a'mental disease, 2) tf he had, was the
discase of such a character or was it so far
developed, or had* it -subjugated the powers eof
mind, as to take away the capacity to form or
entertain a criminal intent ?" 1 :

In the Pikeﬂcase it was Justice.Charles Noe whb argued
that the McNaghten’fbrmula was false and should be rejected
(Sobeloff, 1955: 695}, He saw insanity as a proﬁlem of
evidence not of substantive criminal law and viewed the
McNaghten Rules as an unwarranted presumption of law wvhich
presumes a man is sane unless he is unable to meet qhe’

standard of rationality arbitrarily set by the court

{Parker, -1967: 331).

1. Graham. Parker, 'The Decline of Daniel McMaghten" in

Criminal Law Review, 1967, p. 331.
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The New Hampshire Rule has been the target of both |
pfaise and criticism., The major criticism Eéing that the
jury is left without sufficient guidance with respect to the
critical issue of responsibilhty fLa Fave and Scott, 1972:
287). The court recognizes that an accused 1is | not
criminally ‘responsible if his unlawful act was the result of
mental disease or defect. . The‘issuc of insanity becomes a’
matter -of fact to be determined in the same manner as other
. issues of fact ISobeloff, 1955:‘-794}. The jurors must
in EUrﬁ relate  medical Rnowledge to vhether the defendant
is guilty of a specifi¢ crime, consisting of specific
elements (Mucller, 1967: 107). "Thus the New Hampéhirc
test is strictiy pfagmatic; it is all a question of fact to

be decided by the jury as to what constitutes insanity.' 2

'_ - Before 1800, under the common law of England an insane
defendant was simply acQuittéd (Devlin, 1?54: 676). After
that yeqrrseveral significant cases were heard that changed

the law relating to insanity as a defence, incig?ing ‘the

McNaghten case. After McNaghten, -the decision !handed down

in England consistently followed the right/wron test that

G. Muecller, " "McNaghten Remains Irreplaceabl&:' Recent
Events in the law of TIncapacity . in The Georgelown Law
Journal, Vol. 50, 1960-61, p. 108.

>

—
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had been laid down in that particular case (Crotty, 192%:

120); Until the year 1883 the wverdict was still an

acquittal but given specifically on the é;ohnds of insanit}.
The  last verdict of not gu11ty on these grounds was héndéd
down in England in 1882 (Devlln, 1954 676). Roderick
MacLean ,fired é pistol at Queeq Victoria at the windsor
Railway.Station.  He was tried for high treason, found not
guilty on the grounds of insanity and sent ‘to Rroadmoor.
Queen Victoria was indignant upon hearing the verdict and
symmed up hef‘feelings.with the following 'qomment,‘ "Insane
‘he may havé-been, but not- guilty he certainly was not as I
saw him fire the pistol myself" (Whitloek; 1963: 43). Tﬁis

pafticular case led to a special verdict under the Act of

"/883.,
The Act repealed Section 1 of the Criminal

- Lunatics Act, 1800, which had required
: ' the jury to return a verdict of not guilty
on the grounds of insanity, substituting
instead that the jury shall return a
specisl verdict to the effect that the
accused was guilty of the gct or . omission
charged against him, but was iasane as
aforesaid at the time when he did the act
or made the omission. 3 :

# 3 Frances Whitlock, Criminal Responsibility and Mental
Illness. London, England: Butterworthﬁ,,1963, p. &4,

v
P
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In addition to the Criminal Lunatics Acts, -the Trial of
Lunaticgm%ct (1883) also had some bearing on the management
‘and disposal of those who fell within the framework of the

McNaghten Rules (Whitlock, 1963: '43).

p——

-This Act provides that when in the trial of
a person charged with an offente, evidence
was offered to show that the. person was
insane, so as not be responsible according
to law at the time when he did the act,
then, if it appears to the jury before whom °
he is tried that he was insane when he did
the act, they shall return a special
verdict to the effect that the accused was
guilty of. the act but insane at the time. 4

F

-4

The Irresistible-lmpulse Test

Rather fhan totally abandoning the‘McNaghten Rules a
number  of ju;isdictions supplemgnted them with the
Irfegistible Impulse test (La Fave gnd. Scott, 1972:  269).°
" No jurisdiction uses the test as the sole standard of‘
criminal responsibility. According to Ehe Irresistible
Impulse Doctrine an: individual is not criminally

responsible if he had a mental disease that kept him from

controlling his conduct despite his, knowledge of the nature

4.  Homer Crotty, '"The History of Insanity as~a Defence to
Crime 1in English Criminal Law"”, in California Law Review,

54
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and quality of his act and his awaremess that it was wrong

(Morris, 19703 13).

The noqién of an Irresistible Impulse téét;pré—dates
McNaghten and first appeaiéa in the erican case of the
‘ Commonweal;h' v Rogers, 1844. It :Szlglceptéd in a few
jurisdictions in the 1860's but  the leading judiciai
exposition of the test "came in the Alabama case >f Parsons
v the State, (1887) (La Fave and Scott, 1972:  284). In
this case the court‘stated that, ""the disease of insénity
... can so afﬁec; the mind as to abvert the freedom of the
will and thereby destroy the power of the victim to choose
between right and wrong, although he perceived it" ' (Phelps,
1977: 89). ' =

The Irresistible Impulse tést'grew in popularity and
received _praiée f;Om those who believed that McNaghten
standingr -alone wéé tqé restrictiﬁe, not taking into *
consideration the defendant who was upable.to control hié
conduct. In England thowever, the judges continﬁed to in-
Strucgpthe jury according to the right/wfong test believing
that 1irresistible impulse was a most dangerous doctrine
(La Fave and Scott,_LgiZ: 283). Critics of the test saw it

: LU .
as being too restrictive because it covers only impulsive
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committed and requires a total impairment of volitional

capacity (La Fave and Scott, 1972: 285). Chief Judge David

- Bazelon asserts that the 'Irresistible Impulse - test

gives ..."no fedognition to-mental illness characterized by
brooding and ;;gflection and so relegates acts caused by

such illness to the . application of the inédequéte-

right /wrong test" (Morris, 1970: _13),

In the English case of True, in 1922 the Court of
Appeél rejeéted the view of the trial judge that the jury
could return a finding of insanity if théy thought he had

been deprived of the power of controlling his actions. True

. was subsequéntly reprieved ‘and the ensuing outcry led to the

appbintment of the Atkin Committee on Insanity and Crime

(Jacobs, 1971: 36). The Committee was chaired by Lord
: : N

Atkin and their mandate was to consider the law relating to

insanity and crime and the working of the Criminal Lunatics

Act. They heard evidence from. the British Medicaﬁt;;—;;

Association and the Royal Medico—Psychological Associatibr

‘and submitted their report in 1923 (Whitlock, 1963: 1i).

The unanimous conclusions of this committee
were: 1) The criteria of responsibility
expressed 1n the rules in the McNaghten
case should be abrogated, and the responsi-
. bility should be left as a question of fact
to be determined by the juryl 2) In every
trial in which the ©prisgner's mental
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condition is at 1issue the judge should
direct the jury to answer the question:
a) did the prisoner commit . the act
alleged, b) . if he did was he at the time
insane, c¢) 1f he was insane has it been
proved that his-crime was unrelated to the
mental disorder. 3) When a prisoner is
found wunfit to plead, the trial on the
facts should be allowed to proceed. 4) The
verdict ''guilty but - insane' should rank
as a conviction for purposes of appeal.
5) A panel of experts should be appo®nted,
any of whom can be called to give evidence
when insanity is raised as a_defencs. 5

In addition the Committee recommended that. it should be

recognized that a person charged with a <crime:. |is

not resppnsible for his act, when the act is committed under
an impulse which the pfisoné;awés, _by mental disease in
~ substance deprived'éf any power to resist (Jaqobs; 1971:
737). Thereby the Committee was recognizing tﬁe existence of
irresistiblé impulse with feépect to criminal behaviour.
Despite .tbe efforts by Lord Darling to implement the
Committee's recommendations in the form of thé Criminal

Responsibility (Trials) Bill the goverﬁment took no action.

In 1931 the Select Committee on Capital Punishment also:

looked at the area of criminal responsibility in the case of

the mentally -defective and those who labour under some

5. H.D. Singer and William .Krohn, Insanigy and Law,
Philadelphia, Pennsylvania, Blackstone and Son, 1924, p. 294

e
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distinc&i form of insanity. As with the Atkin Committee's

Report no action was taken by the government (Whitlock,

1963: 50). o

Jamte

The reference in the McNaghten Rules to the appropriate

.standard of wrongfulness was amblguous and 1n a 1952 case

the controversy errupted. The,English Court of Criminal

Appeal in R v Windle held that "wrong'' meant legally  wrong

7 not mo}ally wrong (Colvinmn, 1981: 2).

In the opinion of the court there is no doubt
that in the McNaghten Rules ‘wrong' meant
contrary to.law and not "wrong' according to
the opinion of‘\one man or a number of people
on the question.6f whether a particular act

Ay might or might not be justifiéd, 6

) |

Other Commonwealth countries were experiencing their

own difficulties with the McNaghten Rules and consequently ’

N
interprdting them somewhat differently. The High Court of
Australi&\in the. 1952. case of Stapleton v the Queen rejetted
the interpﬁifation«offered in the Windle decision\‘(Colvin,.

1981: 3). " The court decided it was morality and not

Jlegality which lay as a concept behind. the judges. ﬁse_ of

"wroﬁg" in the McNaghten Rules (Morris, 1970: 436). Not
\ . - :

6. Eric Cdlﬁin, "Ignorance of Wrong in the Insanlfy
Defence" 1in the University of Western Ontario Law Review,
Vol. 19 #1, 1981, P 3 .
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1

only did. the court define it as meaning. "morally" rather
~than '"legally wrong' but also emphasized the critical
importapce of examining the question whether the defendant
has the capacity to distingﬁish between ''right’ and wrong"
{Vérdun-Jones, 1979b: 32). It was decided that for a man
to 5e'lega11y sané he must know his. act was wrong according
to the ordinary standards adopted by reasonable men (Bloom,
1969: 272). Though diamétrically opposed both Windle and

Stapleton have been accepted as authoritative interpreta-

tions within their respective jurisdictions (éolvin,
1981: 3).

]

B

of ihsanity and the law was being raised once again by the
* British Royal €ommission on.Capital Punishment * (1949-53)}.

After careful inquiry, research and hearing evidence from

experts in the field, the Commission concluded that the .test

of criminal responsibility set out in the McNaghten Rules
was so defective that it ought to be changed (Report of the

. Royal Commission (Canada), 1956: 58) .

The McNaghten test is based on an entirely
obsolete and misleading conception of the
nature of insanity, since insanity does

*  Also referred to as the Gower Commission

—— e



not  only, or primarily, affect the
cognitive or intellectual faculties, but
- affects the whole ' personality of the
patient, including both the will and the
emotions. An insane person may therefore
often know the nature and quality of his
act and that it is wrong and forbidden by
law but yet commit it as a result of the
mental diseqs%. 7

The commission also reéommended that when a person  is
ﬁound ;to be so severely disordered as to be .certified as
insane there 1is a strong presumption that the crime was
wholly or largely caused By his insanity (Whitlock, T¥963:
6). It should be left up to the ‘jury to decide if the
accused ﬁa; suffering from a disease of the mind or mental
deficienéy at the time the act was committed. If so, was it

: b .
to such a degree as to deem him not respbnsible (Report of

theé Royal Commission (Canadai, 1956: 69).

The Durham Rule

In 1954 the McNagHten Rules were broadenéd élmost. to
the point of non-existence in the Dlstrict Columbia case oﬁ
Durham | v the Unite%s States (Gray, 19?0\u 570) The
defendant Monte Durham had. ﬁgen conVLQted of housggredking

and pleaded insanity.t_ The twenty-six year old had a 1long

/. Grant Morrls _The Insanity Defense: A Blueprint for
Legislative Reform, Toronto,  Ontario: Lexington Books,

_I970. p. 1T
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histor? of'médfai'disbrder and petty thievery. He had épent
time’ in both‘pfison and mental institutions (Simon, 1977:
33). The psychiatrist.testified at the trial that he . was
_suffering from dsych051s, heérd voices, hallucinated and
felt his co-Wﬁ;ﬁers talked about him (Rubin, 1965 3). The
trial judge \rejgcted' Durham"s. defence of insanity and
convicted him\(Glueck, 1962: 85), the United States Court
of Appeals for the District of Columbia held that Durham'was
not criminallly responSiblg (Faiﬁ,.19qa: 33%9).

w

...We find that-.as an exclusive criterion
the right/wrong test is inadequate in that
a) it does not take sufficient account of
psychic realities and scientific knowledge
b) it is based upon one symptom and so
can not validly be applied in all circum-
stances. The rule we now hold must be
applied on the retrial of this case and in
* future cases is not unlike that followed
by the New Hampshire court since 1870. It
is simply that the accused is not crimi-
nally responsible if his unlawful act was.
product of mental disease or defect. 8

: Judge David Bazelon

Thus the Court of Appeal. adopted a new test of. criminal

8. David Weisstub, Law and Psychiatry in the Canadian
Context Toronto, Ontario: Pergamon Press, 1980, p. 603
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responsibility to provide the jury with "wider horizons of.

knowledge concerning . mental life" (Kessler, 1982:. 3),

Unfortunately the Durham Rule makes no attempt to define

with precision the. terms_ '"mental disease'" and— "mental

W

defect" (Douglas, - 1956; 488): Judge Bazelon attemptedpto
Elarify this- problém when he said, {We use "disease" in the
sense -of a condition which we considered capable of ‘either
impairing or'deterioraﬁing. We use "defect" in the sense of

a condition which is not considered capablé of * either

improﬁihg‘_ or deterlorating and which may be - either

cogenital or the result of injury, or the residual effect of

~a physical or mental disease fWeisstub, 1980: 603).

The right/wrong test was viewed gs_inappropriate as the
sole determinant of criminal responsib;lity (Weisstub, 1980:
604). ‘AThe Durham, Rule was seen as being bfoader than
McNaghten since‘,;t allowed defect in ei;her' Qoiition or
cognition to constitute a defence (Schiffer, 1978). ' The
critical difference of the two rules is that Durham
encompasses . more and thus exculpates more defendants
Isuffering from mental disease or defect thaﬁ caused them to
commit- the crime) than does McNaghten (so -meﬁtally dis-
ordexed gs not tﬁ know what they were dbing or that itl wés
wrong).  One stﬁdy showed'thét between the year i1952 and



1961 in the District of Columbia acquittals by reason of

insanity rose from less than 1% to more than 14%. However,
- 3 .

even such resqlts are not necessar}ly attribuqablgwfb _the
chahge in the insanity test formu}aﬁiod and could be al
result of other variables such és éhangihé crime rates or’
Jury attitudes.. (Mo;;is, 1670:‘ 23): The latfer Eypothesis
.nwas tésted in the istudy "The Jury'and‘the'.Defence of
. Insanity" con&gcgéd by Rita Simon ‘(1§97) }(Phelps,- 1977:
99}. She .sampléd 1,176 jﬁrors from three large ‘ﬁmerican
cities. They 1i§tened to a recorded pe of a. Erlal and -
were then ipstructed in-eitﬁér the McNa%ﬁtenh or Dﬁrham

formulation (Moriis, 1970: 23)-

~ They then gave verdicts based upon both in-
. structions. After this they were asked to
+ show their preferences for one test or the
other, or to say that there “was .o real
, difference betweem the two: - ‘
33% - favoured McNaghten
35% favoured D3§$am
aﬂ%, felt there was'no difference S
lile it may be that-both tests are equally’;
appreciated; the greater the likelihood 1is
that jurors are unable to grasp the
difference in the two tests. 9 -

9. Michael E. Phelps, "The Search for Op' qum Dgfinition of
Criminal Insanity - The - American Ex ence." in.
Criminal Reports, . 1977, Vol. 37, p. 99 : -

4
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Justice "William O. Douglas saw the Durham Rule as a

"To ~most psychlatrlsxs the Durham decision was'a break_with °

advantage of pérmitting the psychlatrlst te'speak_ to

court: and to the jury in the ianguage_qi, his discipline"

great 1nprovement ovér the rlgld McNaghten test~ " He said,

legal tradltlons that was 1ong overdue. It_has the great

the

(Hall, ~1963: " 961). The jury is aided in their decision

*

"maklng process by the psychlatrlst who. may talk, unfettereu
-~by arbitrary legal formulae. They pass no moral"judgementi

d% guilt but. focus\on the theoretlcal and clinical aspects

the‘problem, It fsdﬁhen the jury's task to evaluate the

cHiatric testimony in the same manner as other fachal

" issues (Douglas, - 1965‘ 489) "1t was for this reason

the//psychiatric professxon 'responded to the qu,.

-
.,

expertise into the courtroom (Kesslera1982:*_,3). " No

.
into a -principle_ .of

theory of psyehiatry;,is tu

(Douglas, 1956: 490}, | ins

e

before him - a fufrer psychla
likely to reach a dec151on (Savage, 19égé§§§95) o

that

ruler

" renthusiastically, eager . for this “chance to bring - their

one

lgw

ey o ol oplnion and will be more :-

TCritics of“:Durham saw it as a non-rule“ provmding Ehe

.

jury with (no standard to Judge the ev1dence ieaVLng :

0 ] - 4

K - ]
- N

3
them

R

e

e
4

Tk

-



17

. dependent upon expert testimony (La Fave and Scott, ©1972:
" 288Y. The .vaguéngss of the rules le@ves the jury without

guidance (Glueck, 1962: 96), they cannot determine how much

of a "disease" an accused must have suffered before being

excused for his act (Falk, 1964: 334).

\

The jury must indeed be provided with a standard

or formula by means of which it can apply ‘the

medical testimony to theé ultimate legal question

of whether the defendant possessed the requisita

mental frame which the crime required. This is -
somethgng the Durham test fails to do. 10

One area of Qriticism was thét the Durham Rule  did not
sufficiently ‘define the concepts of mental disease -and

defect (Glueck, 1962: 96). 1In deCiding on Durham the court

deliberatély chose not: to define’ the term mental disease so. .

l" st . - . .
that expert testimony would not be inhibited (Morris, 1970:

©~45). deeéer,‘thié ruling'failﬁ? to éﬁ;icipate tvgc'méntal

disease -or defect -would prove more imprecise and lead to

] much.disagfeemeht over its.intgrprétatipn. Conflicts .were

bound, to arise,k over what constitutes mental disease,

‘:psychdbéthy,' pergbnality'diso;der or druéréependeﬁde iRoth,'

“Q
[

PN

. 10.  G. Mueilef,.?McNaghten Remains ‘Irreplaceable: Reééqt
-Evénts’ Jin he Law ‘of - - Incapacity". . in ‘The’
* Georgetown-law ‘Journal,. “Vol. .50, 1960-61, p. 109..

.. .
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1981:" '92). When test cases arose raisihg.these questions

disputes about nomenclature began popping up (La Fave and

Scott,. 1972: 290). In moving from the term insénity to

'mengala.discase Durham loses touch with the concept of

mcns rea. Though mental disease may support inSanitj‘és a
defence lt can not stand alone as_ one (Rubln, 1965: 54},

The’ crit1c15m agalnst the lack of definition  of mental

.disease or defect led to two subsequent ‘developments: the

court has now announced a- judicial definition of what 1is
included - in the terms and the court has recently developed
guidelincs to govern expert testimony on the issue. (La Fave

and Scott, 1972: 291).

The 'concept of causality expréSsed in Durham uses the
word’ “product" and has also been the subJect of criticism

Accordlng to Kaufman the crlterlon of "product" raises near

' impassible problems of - causation (Parker, 1&67," 333)..

o

" effort was made to explain the meigizg of this term either.

. . ' L ’ :
The term has no clinical'significa "for psychiatrists so

they should not speak dlrectly in terms of "product" or, even

;"result" or "cause” (La Fave and Scotc, 1972: : 291).

[
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A symposium held in 1959 sunmarized the diffi-
culties which "had been experienced and
psychiatrists were almost unanimously critical.
It seems they object to the new rule on much
the same ground as criticism against the old
one. The notion that one's actions can be

N 'said to be the '"product" of ones' mental

"condition has turned out to be meaningless,
as elusive and as '"out of .step" with
advancing knowledge as the cognitive notions

" - on which the McNaghten Rules were based. 11
. T _ _ .

In the decade follbwing the Durham decision appeals

heard before the United Statées Court of Appeal for the

- District of. Columbia, .involving the issuc of insanity,
- r .

realized that the many criticisms directed at the Durham
Rule were ndt without substance (La Fave and Scott; 1972:

289). Pnacticélly every casc in the state courts rejected
Durham in favour of McNaghten and federal courts clsewhere.

’

.have not-adopted the rule (Rubin, 1965: 4). It appears

‘ ‘ <
that the principal contribution of -the Durham Rule as a,

solution to the problem of #insanity and the law demonstrates

, I o
that there are no solutions (Goldstein, 1967: 213).

3.

- 1

.The.American Law Institute (ALi) Test

About a year after the Durham déc1510n the Amerlcan Law

"Institute s Model Penal "Code prOJect produced another tcst

s

117 P.. Clyne, Gullty but Insane, London, Enﬂland Thomas_
Nelson and Soms.Ltd., 1973 p 31 : ‘

-
T



-
of criminal responsibility (La Fave and Scott, 1972: 292).
In the United States v Currens ti961) thé Court of ApoeaLs
for the Third CerULt recognlzed the lnadequaCLes of Durham
"and adopted the test based on the ALI 'formulat;on {Gray,
1972: 571) The American Law Institute test provides that:
.1)- a person is not responSLblqggor crlmlnal conduct if at
tbe time of such conduct as a result of mental dlsease or

[

N
defect he 1lacks. substantial cdpacﬁty either to appreciate

the \}minality (wrongfulness) of'hio-conduct or to conform
his co;duct,to the requirements of law. 2) mental disease
‘or -defect do not include an abnormality-manifcéted>only by .
criminal or\ otherwise anti—social conduct _(ﬂaie, 1963:
961). Those qt@ drafted the codesréjggtzaiburhau‘fuainly
because of-its aﬁbiguity with rEspect to thc'use of the uord
product fLa Fave and Scott 1972:  293). Houéver,'thcy'did
not totally reJect McNaghten and the frreéistiblc Impulse
doctrlne and ALI is seen as a more sophlstlcated ver91on of
fthose two testschlueck, 1962 68). McNaghten and Irresis—
txble Impulse were seen‘as properly focusing uPon-impairment

-of cognition and 1mpairment of volltlonal capacity LQV>Fave
'and Scott 1972. 293).

'In the United Stéffff—ﬂgi Charles Freemen, tﬁé‘defendant
‘was found-’guilty in the trialucourt~for selling héroin.' He -

-
I
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r/’was sentenced to five years'(Parker, 1967' 327). In 1966

the Unfted States Court of Appeal (2nd Circuit) handed ‘down

. -a decision that it found_McNagh;en and Durham wanting .and

therefore substituted the ALI formula* (Martin, 1973: 134).

" According to the prosecntion's psychiatric expert, F;eemanJH

-

realized the :wrongfulness of his acts and possessed the
.capacity £o enter into ﬁurposeful activity, in this - case

selling narcotics: Freeman did not fit into.the structure

of the’ McNaghten Rules, although he did not know right from

wrong he did know that he was selling heroin (Parker, 1967).

-

<

bﬂIﬁe ALI test sees .the mind as a unified entity

recognizing that functiqning . can be impaired by mental

disease“in a number- of qays'(Verduanbnes, 1979b: 323). It

replaced - the much criticized "know'" of the McNaghten Rules
with the word,appreciatés (La Fave and Scott, 1972: 293).

This is important, in that mere intellectual awareness - that

conduct . is. wrong dhen 'dfﬂzrced from . appreciaticn or

e

understanding of the moral or, legal impact of behaviour, can

have_little significance (Verdun-Jones, 1979b: 323)
k] . ] ) . .

¢

-
- P

* ‘|Aiso referred to as the American Standard Rule or the
Freeman Rule .
. ~ .

. _ )
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4
of a 'suddenness associated with the act and provides juries

with

Abraham Goldstein explains the ALI tes

follows: "The test is a modernized
much improved rendition of McNaghten

82

t as.
and.
and

the "control" tests. It .substitutes

"appreciate" for "know" thereby=indica
a preference for the' views that a
offender must be emotionally as well

- of his conduct. And it -uses the

ting
sane
as.

intellectually aware of the significance
word

"conform" instead of ''control" .while -
" avolding any reference to the.’ misleading

-

words ''irresistible impulse.' . 12
' \

-~

The use of ‘the word conform also avoids the

some specificity-which was absent in the

iPhelps, 1977:  97). It a‘dids the _shortcom

impression

Durham 'Rdle

ing of the

Irresistible Impulse test that ifplies that the :loss of

volitional capacity can be reflected only in

spontapeous acts as opposed to those accdmpanie

or reflection (La Fave and Scot‘.t,,1972:‘J 293).

Another departure‘from both McNaghten and

‘brooding

3

[

sudden or

Irresistiblel_

Impulsg —~is that the ALI only required a lack of subétaﬁ;ial

}

f cognitive

capacity as opposed to the complé'e impairment o .
capacity for self-control nec y Iin  the. former tests

: ~— -
.(La;Fave and Scott, 1972: -292).

17-

Grant Mofris,'- The Insanity Defen

: AB

c

luepri é for

Legislative Reform, Toronto, Ontario:

1570,
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Lexington ooks,

-—



;._..’__-———- s . . ‘, . e -

83

4

It seems that ‘the ALI solution best ,represents‘

-

”-psychiatric realit9‘-while at the same time pioviding
substantial uniformity of verdict and guidanqe;for the jury

(Phelps,,a 1977 97);°' It is praised for meeting the two

objeptiﬂﬁg—#;f”a test of criminal -responsibility; giviﬁg

éxpression to‘an-intelligible.pginciple and fully dibclosing

thié‘principle to the jury (La Eave and Scott, 1972: 294).

¢ 4

As with the other tests of criminal responsibility that

' precedea i
It has be denounced for being végue éﬁd ambiguéus. The
formuyla's use of the words Psﬁbsf%ﬁti;l capacity'" and
~"appre ;te" hasbeen cfiticized ;n.the‘grounés that they do

iwnétu;have a common, absolute meaning (La FéVe and Scott,
i 1972:‘ 294). According to Judge David Bazeloﬁ the terms are

4

too entangled with the medical model to be usable as a legal

concept (Morris, 1970: . 18). The ex lusiaﬁ’—gf- the

"psychopath from the ALI's definitions of fa mental disease

_has also been criticized— (Phelps, 1977« 98). .

In 1972 in the case ofwgpawner; the United States Court

- of Appeai;;fér the District of Columbia favoured . the ALI

forfiulaover the Durham Rule (Schiffer, 1978+ 147)

the 'ALI has received its share of criticism,

-
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In twenty-one of the United States the McMaghten
Rules are ‘the sole test of criminal insanity.
In eleven of the remaining states it is one of
.the two tests wused, the other being the so-
called Irresistible Impulse Rule. - While. only
two states employ the Durham Rule, seven-
teen states plus the two federal ‘courts employ
. the American Law Institute solution. 13

In addition over thirty ‘American states have - passed
sexual psychopath statutes (Petrunik, 1984). These
statutes seem to be a response to.public outcry and panic
after a particularily heinous crime has been committed., As
"opposed. to the McNaghten Rules, the sexual ‘psychopath
ﬁxftutes look at the offenders' conditionrat the present
time and not when the offence was commitfted, which in many

cases is years beforehand (Clyne, 1973: 137).

Though -the debate still centres on whether
McNaghten. should be discarded, whether -the:
"control"  tests are adaquate, whether
Durham or the ALI Rule should d,
thesg. discussions have beglifi to chan
their form. it is slowly becoming clear
that the words of the.test are a small part-
. of the process which includes, in addition

¢ A . } the - testimony of layman * and experts,
.. ' examination -and - cross-examination, ‘argu-’
E ' ment ‘and counter argument. The ‘signifi-
. cance of any one of the competing formulae-

- /\ '
% . T3, Vilchael E. Phelps, "The ‘Search' for - the Optimum.
e " Definition of Criminal Insanity — The America®® Experience"..
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turns on whether one formula leads a trial
judge to admit more evidence than another
to acquit or convict more persoms. 14

The ;;;;;:;\MomibiEE\Act

8 . ~

———— -

" The British Homicide Act of 1957 ‘took " a sdﬁewhatf'“
different view of insanity. and crimiﬁal responsibility.

Based to some extent on a Scottish concept the Act requires

that a person charged with murder shall have the charge
reduced to manslaughter' if his mental responsibilié% is-
sibstantially impaired (Falk, 1964:  339). Wherc “Gther
tests of criminal responsibility attempted to exempt ‘the -
mentally ill 'offgﬁder, from criminal responsibiiity the
‘Hoﬁicide :Kct allows for a possible verdict‘of"diminished
résponsibility. Most mentally abnormal offenders have been
: éonvicted of ‘the le érjcharge of ﬁanslaUghter fwe$ton-:and
Turner, 1981: '12). In order for the charge to be reduced
it mugﬁ be shown that .the accused was suffering from such
_ abnormaliﬁy of the‘mind as. to cause‘a substantial impairment .
of his mental responsibility (Roﬁh,“19&Lg'- 94). The Act -

includes .arrested or retarded 'dgvélopmeﬁt of mind as a
: X _

] . \ \

‘ 154-, Abraham éoldstein, The'Insénity,Deféﬁce. New Haven,
* 'Conn., Yale University*Press, 1967, p. <213. ~ '

) N . LI ! . [ :
: . o . . .




factor leading. to the impairment (Whitlock, 1963: 31).
_j> ' « - ..Thus an accused who is not so impaired as to be. found unfit,

may * still escape the rigors of the McNaghten "Rules by

e

. pleading diminished responsibility (Clyne, 1973: 124).
However, he does not escape punishment and is sentenced in
'the usual way with the Judne exerCL51ng hlS dlscretlon over

+

the case. . He is able to issue a -'hospital order'" under the..

‘}.Mental Healtﬁ Act (Weston and Turner, 1981: 12).

.

One result of the Homicide Act has been the virtual,

disappea%anee of pleae of insanity. _‘ o 74—
Year * Murder Chargeg ”
_ 1954 . 60 22 gUilty but insane - .
1955 79 - - 13 ' s
- 1956 _ 79 _ 18 '
¢Z:77 1976 149 _ 2 not guilty by reason of lnsanlty
o 1977 . 162 1 .
1978 130 Y
o Inm 1958 ‘there  were twenty-tive ~manslaughter

Fonvictions, while "in 1978 w1th the additlon of a dinmnlshed

//,gsponsibillty clause there were. seventy—nlne (wootoﬁ‘\{?81
-~ - 88) : ‘ ‘ " : . '. ’
. \ Neither the Mcﬂgghten Rules nor the Homicide
- N - Act implied any change in the ®objective of

' the. penal system theay were merely attempts

* Refers to how the verdict now reads.
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to adjust to contemporary conceptions of

mental abnormality the principle that ..the

punishment should fit the criminal as well
+ as the-.crime. 15 ’

The problem of the insane ‘offender is not one that is

unique to North Ametica o:_Britéin. It is.useful to analyze

the legislation apgplied in other\enlightencd nations for

‘comparative purposes. Though Mclaghten is still loosely

-
applied in Britain, Carada and the United States it Is not
followedgin Denmark, France, JBelgium, Cermany, Luxcmbourg,

-

. Sweden andr Norway. : Both Sweden and
Nérway have leﬁt. the concept of incapacity wide open.
llowever, the courts'havc‘dome to grips with reality in terms
of the capaﬁiﬁy to use oﬁefs sénscs_té appréciate wvhat one

is doing and to control one's actions. Belpium, Luxcembourg

and France @ originally. adopted tests somewhat similar to

- . 2N o :
_Durham _but - have since moved toward a formula that 1is not

7 . . . R \ . ’ .
unlike. the McNaghten Rules (Mueller, 1962: 114). The

French hqvel'h very simﬁlis;ic“aﬁprbach to the .problem and

this is reflected in their pénal‘codc,-ﬁﬁThere,can be no’

Ricy

]

crime nor offence if tﬁZ&acched‘were in a state .of madness

L . .

k .

1 . -

Lo e : : SN L ro e C
15. _Barbara Wooton, Criné and the Criminal Law, London,
England : ' Stevens and Sons (2nd Edition}, 1981, p. 87 :

g



" applied in Ge‘/ij’ig similar to the ALI fogmula (Mueller,
1962' 114) /‘Th Criminsl Codes'of Bavari : Basile and

(Jacobs, 1971). e ~

universalll'one; Even. th;?gh_ it fsﬂ handled somewhat

;interpretation.' -The Canadian " approach to'EE§~subject

--'outlined in detail in subsequent chapters.
9
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st the time of the act" rholser, 1962:

Turin "all ircluded conditions of mird which t .
consider as freeing -one from - responsibility. In the~
Criminal Code of Saxon,'responsibility is annulIed if the
person is depriyed' of his -reason by mental disease.
Althougn 'the;language is different the essence‘df the Ceees
of Switzergfnd, Russia ‘and the Grand DuEhy.ot 'Baden was

basically the same (Overholser, 1962: 349).

2

h

The. Criminal Codes of Queensland and Tasmania ‘have

_added a thfrd-limb to. the thaghten test. . In Queensland it

is the capeﬁi\y to control one's actions and in Tasmania

they have added a condition for irresistible impulse.

- le appears-that the problem ¢f the insane offender is a_ .o

/

differently a familiar themé emerges: the mentally i1l

offender 1is not held reSponsLble for his actioms,

'details..ere ironed out is a- matter of semanticy

is

P

, ) . . o ) e N -
‘ / : . . . . ‘
. " N - ' . .
- - : . ' Y _,‘. ) ‘ .
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The Canadian Case: Legislation

' ' i

On July 1, 1867-three{trbvinccswerc united to form and

‘be ome DOminion'pﬁder the mame of Canada (Creighton, 1968@_ L

33). The criminal law that_yas_applied' wa s 'c55§ntially‘ l
sthe. same aglphat of the English mother cohntfyg including :
thaﬁ aspect dealing'wfth the.defeﬁCE of iﬁs;ﬁity. By 18435~ .o
the definiti¥e test. of criminal ;bsbohs?bility had been
formulated by the House of LordShﬁas a result of - the
MED ten case.- During the &eaps 1867—1892, the insanity
défence remained the séme'in Canéﬂauwith one exception. The ‘ i
1869 Act, which consolida&qd criﬁina% -proéédurﬁ, mhda‘:i 2

“provision for a sﬁecial-verdict rcﬁuiréd inrﬁ dqgc which
raised the 1issue of phe defendanﬁ's senity at the time of
the commission of the offence, as well as the indefinité'
deteﬁtion of a -person‘ acquitted by xrxecason of insanity
(Verdun—Jones; 1979b: 2). This was'covereéd in Section 99
of the Revised Statutes of Canada’ 1869 Chaﬂtdr'ZU and readf
as follows :QEV‘V | ‘;_'_ , ' |

. In"all cases where it is given in evidence.
.upon thé:trial .of any person charged MWith
any offence, ‘whether Qhe same be t¥eason,

'.felony or misdemeanor, that ' such person’

ne at- the time of the . comnission

=
™ . i

.
A . -
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of such . offence and such person is
acquitted, the jury shall be required to.
N find specially whether such person was
: insane at the time of the commission of
: such offence and, to declarc whether he
is acquitted by them on account -of such
insanity: and 1if they f{ind that such
person was insane at the time of committ-
ing such offence, the court before whon
. such trial is had shall order such person
~ =, to be kept in strict custody [In such a
place -and in such a manner as to the court
scens fit, until the pleasure of the
Lieutenant-Governor be linown.

2
A

Detween the years 1838 and 1380 the BDritish  Parliament

~appointed a nugbcr of commissions to report and draft a

-

.conprehensive code of the Fnrlish Criminal lauv  (Yerdun-
Jones, 1979b: 16). llowever, it ‘was the 15880 Criminal Code

Nill which attracted the attention of Canada's federal

f

Minister of Justice, Sir John . Thompson. After . heiny

introduced, modified and re-introduced, the Codification

Nill was given Doyal Assent. in July of 10603 (Verdun-Jones,

197%b: 17). -~ ~Scetion (11} made provisions for the defence
of insanity and wvas the subject of somec.debate in the llouse
of Commons. In the session on !ay 17; 1392, tr. lills,

_ -

member for DBothwell, pointed out that the scction was
similar to the report of the judmes in the much criticized

.Mcﬂaghten case. He made his position clear when he stated,

"I think among scientific men the rule laid down by the
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judges in the report of the Mcllaghten case has never been
accepted.” tle felt alternagives to the ‘ticllaghten Rules .
"should be considered and wert on to say, "I would not like

to sce it ecmbodied in a statute withgut very carecfll

consideration Dbecause I am strongly of opinion that 1t 1is

not sound." The Minister of Justice, Sir John Thompson,
responded to Mr. Mills by saying, ''Hle can never expect to
arrive at an agreement on scientifig principles in

legislating on insanity in criminal matters; but I aluays
‘understood  the rules laid down in the Melaghten casc to be

accepted without question (Canada, 1392: 2707). .

f

At tﬁc conclusion of the debate, Tﬁ%mpson defended his
¢ L )
position ﬁy'saying,

I should think that in a matter of such
creat difficulty and importance it would

—be very difficult for us to do anything
else than to follow the existing law 4n
the' mother country which has been
examined and criticized lately by such
eminent men as those who prepared this
enactment and that, though they were
conscious of arriving at an unsatisfac-
tory. solution still it is the best that
can-be devised. I would prefer that we
-should follow the English Law on this
subject instead of going to any foreign
country for our law. 1

1. Canada, llouse of Commons Debates, 1892, p. 2711

-

A

N
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His statement - ~ts significant since it shouws .the

Canadian GCovernment was quite prepared to accept the views

mp—

of the English Law Commissioner as being definitive rather

" * ~~a
than to devise a Canadian solution to thc problems raiscd by

the insanity defence (Verdum-Jones, 1979h: 20).° -

" Th provisions relating to the insanity defence appeared

.

as Section (11) in tle Criminal Code of 1292 and read. as

4 ; -
~o , !
2

follows: : l .

1
- v

11 (1} Mo pcrsén shall be convicted of an

- - offence by reason of an act done_or omitted
by him wigen ~ labourin~ undd¢ natural

imbecility or discasc of the mind\to render

him incapable of appreciating the Wture and
quality the of act or omission “gnd  of )
ktnowinge that such act or omission v
(2). A person labouring under
delusions but in other respects sancysiaall
under the provisions hercinafter
unless tlre delusions caused him to
in the existence of some statc, ol
vhich if it existed would justify
his act or omission. .

(3) Everyone shall bé presumed to
at. the time of doing or omitting to
act until the contrary is proved.

a

.\ e
— b a"
' Ex2 -

Alcthougi the 1892 Code provisions relating/ to the
5 there

insanity defence were based upon %hc HMehaghten Rul

were also differences between the tests of Insanity

<) wrongﬁ\\H-_’//
swecif#c
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enshrined in the Canadian and English law .(Verdun%Jones,‘ //l
1979:  20) _ " , | /
L ’ ’ /I/ .

In the Canadian Codification the words of the
McNaghten Rules were changed in three respects:
1) In subsectiomn (1) the word "appreciate' was
substituted in the first test for "know! —-
2) The word-''and" was substituted for the word

, "or" between the two tests.

3) In subsection (3) the word "clearly" was
omitted before the word "proved" 2

» L]

S

Another important change was*ﬁhe addition of "natural)
imbecility' as one of the, factors that may draw the defen-
dant -within the words of the insanity defence; the tést of
"insanity in the McNaghten Rules was confined to those.

L)

persons suffering from a "disease of the mind" (Verdun-

Jones,_i979b: 22).

If fhe wording of the new codified section were given
its' ordinary ﬁeaning; the result would have béen to broaden
the first test ‘to make the test of the defence more
difficult by requiring ;ﬁe defendant to hualify under both

tests and to lessen the burden of proof to a limited extent

. e

(Canada, 1956: 50). ,

2. _ Canada, Report of the Royaf Commission on the, Law of
Insanity as a Defence In Qriminal Cases, - McRder J.C.

{Chairman). Ottawa, UntarIo: 1556, p. 50

™

\.
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Therefore, ‘the Criminal Code of 1892 provided that all

rules and principles of the common law which render any

circumstances a justification or excuse for any act or. a
dcfencé ‘to. any charge were to-remdin in .force and e
gppl?gﬁble " to any defence to a cﬁarge under the Code cucept
in so faf as Esgy werc altered by the Codé or inconsistent

wifh:dt (Canada, 1956: 52).

In  the revised Canadian Criminal Codes of. 190G and

1927, thg/provisions dealing with insanity as - a defence vere

contained in Secction 119) and were i@phtiéal to thosc in

L -

Section (11) of the 1892 Code. i . RS -

-

. - ~ -
[

Dy the 1950's there was a rencued interest -in insanity
as a defence in criminal cascs. This was partly due to the
Report of the Bfitish Royal Commission on,Capital Ppnishmcnt
(1949-53), vhich contended -that the test of \Criminal
responsibility enshrined in the Mclaghten RQ%QS was S0
dcfecfivc that the law on the subject ought to be chanped

(Verdun-Jones, 1979b: 25). Section (18) of the report read

és follows:

If an alteration were to be made by extend-
ing the scope of the rules, we suggest that
a formula on the following lines should be
accepted: "The jury must be satisfied that

P
[
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the time of committing the act the
accused, as a result of disease of the mind
ental deficiency (a) © did not know the
re and quality of the act or (b) did
ow that it .was wrong or (c}  was in-
capable of . preventing himself: Sfromr 7w
commiltting it'". e e R
gh the formula might not prove wholly =~
actory we consider (with one dissen-
that it would be better to amend the
in this way then to leave them as they

In the louse of Commons Debates on December 15, 1252,

it was recommended by the Honourable Stuart Gatrson, liinister

of Justice, that a . joint committee of both houses of
parliament be sect up to study the criminal law of Canada
relating to a) corporal - punishment, Db} capital

punishment, and/or- c¢) lotteries.

Although the Lritish Commission included the defence of
insanity in their report on capital punishment, the Canadian

government apparently saw it as aAseparate issue. This can

-clearly be seen in the statement made by Mr, Garson:

/ .
After careful consideration howevenr, wve
reached_the’/opinion that the defence_ of
insanity to a charge involving criminal
responsibility, as laid down by the law and
applied by the courts, is a question involv-
ing expert legal and psychiatric knowledge
in respect of which it scemed to us that it
would be at least difficult in the first—
instance for a committee of laymen to reach
a dependable opinion which would inspire



confidence ..... R—

...To us therefore it seemed preferable that
the question of the defence of insanity té a
charge involving criminal responsibility
should be studied by a Royal Commission made

up of recognized experts in the field of law
"and psychiatry.’ 3 ‘

The following year the Canadian Criminal Code -was
revised and when Secction 16 (insanity defence) was discussed

Mr. Diefenbaker made this yemarlk, "This is onc of the

scctions which deserves consideration, and can wnot be

carried aquickly. It covers the whole defence of  insanity ®

and is one of the most important sections in the Criminal

Code'". Mr. Garson responded by saying he hoped a  lloyal -

: , . ,
Commission would be set up as soon .as possible (Canada,

1954: 1254). *Mr, Dicfenbaker went on to say,

-~ This is a secction that will desecrve the
serious attention not only of  the
committee of Parliament and the Royal Con-
mission that is set wup, but the utnost

. consideration on the part. of penologists
and those who 3re specialists in wental
discases, so as to bring the criminal law.
up to date. 4 :

.

3. Canada, louse of Commons Debates, 1953, p. 941.

4. Canada, Housc of Commons Debates, 1954, p. 1255

AR
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In the revised-Criminal-Code {1953-54) the 1issue .of

insanity ' -as a defence was dea{? with in Section 16 and read

_as follows:

P

-
——

16 (1) VYo person shall bhe convicted of an
offence in respect of™an act or omission on
his part while he was insane. . N
(2) Tor the purpose of this section a '

person is.insane when he is in a state of”™™"
natural imbecility or has disease of the
mind to an extent that renders him
incapable of appreciating the nature and f
quality of an act or omission or of knowing
that an act or omission is Wrong. -

. (3) A person who has specific delusions,
but is in other respects sane, shall not be
acquitted on the ground of insanity wunless
the delusions caused him to believe in the .
existence of a state of things that if it
existed would have justified or excused his
act or omission.

(4) Every one shall, until the contrary

is proved, be presumed to be and have been .
sanc.

- f

Scction 16 is basically the same as its predecessor

Section 19, with a few finor changes. The previous section

contained three subsections wvhereas Section 16 contained

four. +In the old sebtion, subsection (1) does not refer to

the word insane but. instead describes what can be construed

-

as insanity; natural imbecility or disease of the mind.

However, Section 19 (1) on the other hand states that a
-l ‘.l-’-. ! .
Lo
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person shall noghbe convicted of an offence if he was insane

\

at the time of its commission. It is Section 16 (2) where

insanity is defined. The nev scction also saw-one as bheing

in a state of natural imbecility or having a discasc of the

mind and not labouring under the samg. The key phrase

"incapable of appreciating the naturc and quality of an

-

was an important change. Section 16 replaced "the act!

"an act'" (Pavker, '1977:  220). "This was thought to

act"
with

sive

more flexibility which would lead to a better assessment of

the accused's overall mental condition'. 5

\ ‘4
« However, the Canadian law dealing with insane -

offenders remained the same and it was felt by some that it

was time for a change.  One .such advocate was

Diefenbaker who made his position clear wvhen he said, .

principles of our general law respecting Iinsanity
cnunciated 110 vyears ago and I feel that they arc in
considerable measure out of line with modern research'.

wvas hoped Dby Diefenbaker and others that the

Cases would bring about some changes:

John
"The
vere
very

It

loyal

Commission on the Law of Insanity as a Defence in Criminal

5. ., Graham Parker, An Introduction to Criminal Law, Toronto,

Ontario, Methuen Publications, 1977, p..-.220




I realize that the committee in Great DLritain
¥ that looked into the matter determined after
giving full consideration to this question;
not to change the rules in McNaghten's case.
However there is no reason why the commission
here should in-any way be bound by what the
committee did in the United Kinsdom. 6
: : ‘ * John Diefenbaker

The Royal Commiséioq was set up to. examine insanity as
a defence to a charge of criminal liability and to determine
whether the’'law relating to the subject should be amended .
and if so to what extent (Canada, 1954: 2868). It was
chqifed by the ionourable J.C. ' MeRuer and cathered
information from public meetings and a variéty‘of_lcgqi and

medical professionals. in Canada.

The preponderant weight of the judicial view was that
there should be no change in the substantive -law as . it
- existed (Canada, 1956: 15). T.F. Forestell, a crown
attorney for-tfelland county, submitted that ic law as it
stands Ais rcasonably effective if its purpose is to attain

1

justice. lie stated that  the present Code had worked
extremely well and that he did not think a jﬁry has any
difficulty whgn properly instructed (Canada, 1956:. 27f The
medical opinion also Opposcd any changé in th% law_exgep@ as

to terminology (Canada, 1956: " 15) Dr. Lucy; representing

the Canadian Mental Ueéith Association {Saskatchewan
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Division) said, "The fact remains that, as the ‘rellaghten

.

Nule 1is now administered by the courts, they do secen to be
reasonably equitable" (Canada, 1956: 19). ©f course there
were opposing views, some felt the law should be conpletely

abrogated and the issuc decided by psychiatrists alone

(Canada, 1956: 20). B . ' '

The Commission submitted their report October 25, 195G

e

concluding that the test of criminal responsibility as it

existed in Canada should remain the same. It was noted that

there were important differences between the licilashten lules

I

and the Canadian statutory provisions:  In particular the
use of the word "anpreciate" rather than the wvord ”knnu”‘uas
perceived sas a’ critical distinction which rreatly expanded
the scope of the insanity defence In Canada (Verdun-Jones,
1979Db: 26). To ”apprcciatc” is sald to mean not only to
"know" but also to estimate a right, perceive the -full force

of, forsee and measure the consequences of an  act or

omission (Ryan, 1961: 66). “This alteration was reant to

correct the crfiticism that 'know" placed toc much cmphasis
on tognition. "Apprecidting"” was thought to require a far-
reaching legal andf;§dical consideration of the accused’s

state". 7 The true test necessarily Ls,; was the accused

‘ | 100
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person at the very time of the offgnce by reason of disease

T ——— e —

of the mind unable fully to éppfeciate not only,tﬁc natu;e
of the act hut the natural conséqucnccs that would flow from
it (Weisstub, . 19380: 571). The !MclRuer Réport also
recommended that subsection 16 (3) be repealed on Ehe basis
it was unncccssdfy in light of subsection (2);‘ they also
recommended that Canada should no; adopt .a defence\kof-/
irresistiblg impulse (Verdun-Jones, 1979b: 26). )
In accofdancc pith the recommendatioﬁs 6f fhe McRuer
leport,  the 1law relating to the defence of insanity in
Canada was not changed. Six years léter, in October 1962,
the issue was brought to - the attention of the members of the
llouse of Commoﬁs;' in the form of a proposed bili. In
—imtroducing the bill for the first time F. Andrev Drewin,
member  from Greenwood said, "The propoéed amendment
substitutes a rule tﬁat a person is insane for this.
purpose if his act is the producf of mgﬁta} ‘disease or
_defect. The .proposed amendment is in the line qith modern
'céncepts of mental illness and criminal responsibility
- . "

(Caﬂéda, 1962: 702). 1t was intended to réplace the old
~

' : Y T
tlcNaghten Rules with one that was more ij{“k&pping with

PR =
S

contemporary thought.
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Although the bill was read for the first time ‘it was
not "brought up -again until March 19064. Mr. ¥ Drewin

reiterated the original intent of the bill and added:

The purpose of the bill before theNhouse is
designed to amend the inadequate provisions
of the Criminal Code in resard to criminal
dinsanity and bring them up to date and in ~
line with  enlightened, modern medical
opinion. The purpose of the bill (s ¢to
ensure that where acts are committed by
reason of mental illness the person involved
is considered a sicl: person requiriiy trecat-
ment and not as a crininal requiring:
punishment. . 3

) ,‘\: 7_'. . . -
. .

In respoﬁse to Mr. B%cwin, L.T. DPennell, member from
Brant-Haldermand pointed out that the Hcﬂaghtcn lules ﬁns
stood the test af time.. ”Hoﬁ is it that thé Hcﬂaghten
Rules, subjbcteé toﬁthe severest criticism, has withstood
the onslaught of medical associatlons, of legal committces
and Royal Commissions;?" (Cannda, 1964: 1619). ;Anothcr

criticism of the bill was levied by John Hatheson, nmember
. ~ i

———

for Leeds when he said,; "If the Criminal Code were “tb " be

changcd_in_the:manner sﬁggéstcd in thég hill we could have a
situation where - a guilty minded pcréon could wallk out of
cdﬁrt_ free." Mr. Brewin did rccéivc support for lhis
position from Mr. G.W. Baldwin, member from Peace River when

he said, "I want to put forward the propositipgn that if at
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- the time the McNaghten Rules were laid down there had been

medical people with the knbwledge and learning that exists

~ today in the field of psychiatry the McNaghten Rules would

no;?'have been'iaid’down as they were then. We would have
had ru¥es far more'in}}ine with what we should have in this
country today'". _(Canada, 1964: 1622). However, the issue
of the defence of insanity was left as it stood and only
giveﬁ slight mention in the House of Commons .during the

capitalrpunishmgnt debates in the late 1960's.

' Althouéh there have been some:amépdﬁents_made in the
la; with respect to the broad issue of insane offenders such
as Section 527 (a), -appointment of reviéw boards for those
acquitted on the grounds of insanity (Canada, 1968-69%
Section -48) and Section 545 (2), remand for observation
ipanada, 1974-75-76: Section 68), Section 16 dealing with
the. test of criminal responsibility has remained thé same.
No 'Changes have been made except for the very minor ones

made in the 1953-54 revision of the Criminal Code of Canada.
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‘Chapter 7
The Canadian Case: Application

Ll

In 'Canaéa the most 'celébrated pre-codification
applicétion. of the McNaghten Rﬁles occurred in 1885 when
Louis Riel was tried for treason. His lawyers concluded
that due to the incontrovertiblé evidence, his.best chance
was to assert inéanity as a defence (Verdun-Jones, 1979b:
8).  However, Riel vehemently rejected the suggestion
bélievin& it wouid destroy his credibility as the leader of
~a great religious and political movemeht.' He protested
tﬁgt\ he was ;ane at the time of ;he. rebellion (weisstuB,
1980: 575). - and d@ring'é 1éngtﬁ§’one hour address to the
jury he continued to assert his sanity and presented an
elabérate 'justification of his conduct. His plea fell on
deaf ears, the jury convicted him of treason. but tﬁey did
fecommend clemency. A subsequent ampeal to the Manitoba
Court of Queen's Bench by Riel was re jected (Verdun—Jones;

(Verdun-Jones, 1979b: 11).

rEngliéh speaking Canadians felt Riel should hang. Sir
John K} MacDonald and his Conservatives were in pqeer at the
* time énd they also rejected the jury's recommendation for

mercy épd favoured execution. As MacDonald.put it, with
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admirable bluntneés, "Riel must hang though every dog in
Quebec bark in his f;vour.” MaéDonald did‘hqwevei appoigt‘a
three man medical Commission to investigate Riel's ssanity
(Yerdun-Jones, 1979b: 13). If it was feltlthat he was

insane his execution woﬁld be blocked. However, the inquiry
‘came ~to an end once MacDonald was ;;nvincéd thaé Riel knew
the differéﬁce between right and wrong on the basis of the
McNaghten Rules {(Weisstub, ' 1980: 575). Although one of
the membérs of the Commission, Dr. V.X. Valade believed Riei

: ‘ :
was insane he did concur® with fellow Commissioners and Riel

was executed November 16, 1885 (Verdun-Jones, 1979b: 13).

A defence of insanity was also_éet up for Riel's co-

conspirator Henry Jackson. Like Riel, Jackson alsc:fi't
prétested his sanity.' Noﬁetheless he was declared insane in
half an hour, acquitted and sent.to an asylum from which he
p?omptly escaped. To an English speaking jury, the Englisﬁ

speaking Jackson must have been insane to have taken part in

Riel's'rebellion (Vergén—Jones, 1979b: 11).

Riel‘s\"'chsg' reinforced the narrow - scopé of . the
McNaghten Rules wffh respect to their emphasis on knowledge
. of right and wrong. In 1890 the jury in R v Dubois was

instructed in terms of the McNaghten Rules. The defendant

.
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'killed his mother-in-law, was convicted and hanged, (Verdun-

. Jones, 1979b: 14).

- Canadian Courts have often felt more at
ease with commen law precedents than
with a Canadian statute Trequiring
original interpretation. Despite the
very significant differences between
the MacNaghten Rules and what 1is now
Section 16, of the Criminal Code,
Canadian Courts have generally tended
to view the Canadian insanity defence
as being merely a written wversion of
the English common law. 1

i

As éitﬁ the McNaghten Rules, the words found in Section
16 have been subject to much debate and iﬁgérpfetation.
This chapter will look at the ma jor components of Section
16; and discuss the relevant cases that have  been

responsible for setting precedents in Canadian law:

INSANITY - When Insane - Delusions - Presumption of Sanity

16 (1) No person shall be convicted of an
offence in respect of an act or omission on
his part while he was insane. ‘ .

(2) For the purposes of this section a
person is insane when he- is in a state of
natural imbecility or has disease of the mind
to an extent that renders him incapable of

1. Simon Verdun-Jones, ."The Evolution of the. Defences of
Insanity and Automatism in Canada from 1843 to 1979: A
Saga of Judicial Reluctance to Sever the Umbilical Cord to
the Mother Country'" in University of British Columbia Law
Review, # 14, 1979-80 p. 70




*
appreciating the nature and quality of an act
or omission or of knowing that an act or
omission is wrong.

(3} A person who has specific delusions,
but is in other respects sane, shall not be
‘acquitted on the grounds of insanity wunless

— the delusions caused him to bellieve 1in the
.— existence of a state of things that, if-it
existed would have justified or excused his

act or omission.

(4) Every one shall, until the contrary,

is proved, be presumed to be and have been
sane. 1953-54, C.51, - Section 16.

Natural Imbecility

There " has “Rot., been a decision in. Canada dealing
exclusively with the phrase ''matural imbecility". It is
assumed that it refers to severe deficiency in intelligence

(Stuart, 1977: 599) . Although it has been virtually
. >

~

ignored Mr. Justice Dubin did discuss the phrase in the 1978

case of R v Cooper (1978) {Nesmiﬂh, 1981: 4).
j .

- :
In his dissent he said, "Since the term 'a
state of natural imbecility' 1is included
in Section 16 of the <Code, it must be
given, .in my opinion, an independent
/lmeaning from the term 'dismase of the:
mind'. I would have thought thﬁt the term -
'a state of natural imbecility' has
reference to the imperfect condition.. of
mental power from congenital defect or
natural decay as distinguished from a mind
once normal which has become diseased". 2

Y- Canada, Canadian Criminal Cases, 2nd Edition 40. p.159

i
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He felt that the existence of a étate of natural imbecility
should be based on the evidence relevant to the patiént'é
psychiatric history, his ability to function, his ;;ademic
and vocational achieuement, ‘ﬁia skills, emotions and his

-

social maturity (Ortved and Morrison, 1981 9}). Where
there 1s no proof of ''matural imbecility" there‘ﬁmust be
proof of a ''disease of the mind" in order for a defence of
inéanity to.se successful under Sec;ien 16 (Stuart, 1977:
599). However, since mental deficiency may not in all cases
be categbrized as a ''disease of the mind" the iﬁclpsion of-
-the . phrase ”nétural ‘imbecility" in Section 16 is not

superfluous (Schiffer, 1978: 127).

Disease of the Mind

-
"Disease of the mind" is a somewhaf difficult term UDﬁ\—J

~.define, it does however, have two legal components. It

..relates to the scope of the exemption from criminal
responsiblity afforded the sufferer and the protection of
the public through the control and treatment of the sufferer
(Martin, 1981: 19). In R v Rabey (1975}, Judge Marcinv
emphasized the principle that, whethe% a particuiérﬁ
~condition constitutes a ''disease of the mind" is a question

of law and must be decided on a case-to-case basis (Verdun-
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Jonés, 1979b: . 313). Since it is'a legal term the task of.

deciding which illnesses constitute a ' di

rests on the shoulders of the trial judge

QTase of the mind‘ﬁ
1981:

Nesmith,

4).

He

In

must also decide what conditions are not

considered '"diseases of the mind".

to

the cases of Kemp (1957) and Charlson (1955),

be

the

defendants claimed that they should be acquitted because

thelir

disease of the braiﬁ.

courts to clarify the somewhat cnguSing term

Jones, 1979b: 601}. P

1

In the celebrated case of Bratty v "the
Attorney-General of Nothern Ireland (1961)
Lord Denning defined disease of the mind
in the following way,; "It seems to me that
only mental disease which has manifested
itself in violence and is prone to recur

particular ailments, arteriosclerosis and cerebral

tumor, were caused not by mental disease but by physical

It became necessary for the Canadian

{(Vardun-

is a disease of the mind. At any rate.

it is the sort of disease for which a
person should be detained in hospital
rather than given an unqualifed
acquittal'. 3

3

Insanity and Automatism in Canada from 1843-1979:

Simon 4Vefaun—Johes, "The Evolution of the Defence of

Judical Reluctance to - Sever the Umbilical <Cord
Mother Country: in U.B.C. Law Review, #14, 1979-80,

P

60.

- -

to

A Saga of

the

e e
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In Bratty's case psychomotor epilepsy was classified as a

"disease of the mind" (Schiffer, 1978: 130).

The most influential Canadian case dealing with this
issue was R, v Hartridge (1966),. Judge Culliton relied on
the definition provided in the McNaghtén‘ Ruies which sees a
"disease éf the mind" as any pathological condition, organic
or otherwise which prevents the accused from knowing the

nature and-quality of his act (Verdun-Jones, 1979b: 60).

- However, - Judge Culliton also pointed out that  this

definition was not particularily enlightening' since
pathological means no more than ''due to disease" (Verdun-
Jones, 1979%a: 308). It has beent argued thaf the terﬁ
"disease of the mind" used by the McNaghten judées could not
have referred to .anything other than a medical condition
(Schiffer, 1978: 127}. In R v Simpson (1977} Judge Martin
pointed out that according to the Supreme Court of - Canada
and -the House of Lords personality disorders and
psychopathic personalities are capable of- constituting a
“"disease of the 'mind" and therefore the. term clearly

includes mental illﬁgss (Verdun-Jones, '1979a: 314).

Although there is no one definition of mental disease

generally accepted by the medical profession according - to
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Whitlock the term "disease of the mind" ugually is assume&
toc refer to one of tﬁe méjor functional or ofganic
psychoses. To ﬁqst psychiatrists the phrase is seen to be
equivalenﬁ to the terﬁ psychosis (Schiffer,' 1978: 128).
fAccording to the Encyclopedia of Psychiat}y a psychosis is a
severe mental illness which produces conspicuously
disordered behaviour which cannot be understood. és_ an
extension or exaggeration of ‘ordinary experience and wﬁose

subject is without insight (Leigh-et al, 1977: 303).

It seems clear that the terﬁ "disease of the ﬁind”
includes a medical component and therefore the testimony of
_psychiatrists 1s important. However, their testimony is not
determinative that the accused was suffering from a "disease
of the mind" (Tweedale, 1981: 7). The role of the
psychiatrist should be limited to 'a description of the
illness. The judge then must decide if cthe 'péychiatric
evidence on the accused’'s condition amounts to a "disease of
the mind" (Nesmith, i98l: 3). While analyzing the insanity
defence, Judge Dickson in Cdopef v R (1979) abserved that
the phrase '"disease of the mind" has proven intfactable and
has eluded satisfactory definition by both medical and legal

disciplines {Dickens, 1981: 37).
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In his majority decision, concurred in by
four others he said, "In summary one might
say that in a legal sense 'disease of the

_.. mind' embraces” any illness, disease or
abnormal condition which impairﬁ,the human
mind and its  functioning, ' excluding
however, self-induced states caused by
alcohol or drugs, as well as transitory
mental ' states such as hysteria or
concussion'. 4 '

Aggreciate

In their analysis of the Canadian case law between the
;ears 1892 and 1953 the McRuer Commission could not find a
decision where the meaning of the word-”appreciate“ was the
central issue. In the GCooper case (1979) Mr. Justice
Dickens made it clear-that the full meaning of the term-
encompasses the mental capacity to estimate a right to
perceive . the fulf! force of, to be sensitive to any delicgte
impression. He thus reaffirmed the view expressed in the
McRuer Repbrt that there must be an appréciati%n_ of the
factors involved in the act and a mental capacity to measure
-rand forsee thé consequences of the conduct (Orchard, 1981:
407) . In his judgement in R v O (1959), Judge McRuer
reiterated this definition of “aﬁpreciate" (Verdun-Jones,

1979a: 304).

4. W.Niels, Ortved and Stephen Morrison, '"Representing the-
Mentally Il11l" in the Bar Admission Course: Criminal
Procedure 1981-82, P. 10.
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According to famed criminal lawyer Claytonm Ruby, in
Canada, there are two.alternatives. You either have to be
unable to appreciate that an acﬁ is wrong - if you pull the
trigger you must be unable to know that it is against the
law to kill someone. Or you have to be unable to appreciate
the nature and quality of the act - unable to appreciate
that when you pull the trigger, the bullet is going to come
out and the man Qill die. Very few people would be
considered insane within these categories (TVO, 1982,212609:

" 28).

In Schwartz v R (1976) it was held by a mojority of
five judges that the term "appreciate' in Section 16 refers

only to the physical character of the act and not the moral

. aspect ~ (Stuart, 1979:  601). Mr. Justice Martland

delivered  the judgement of the Supreme Court of Canada _and
it was argued that he had held "appreciate'' to medn more

than "know'" (Verdun-Jomes, 1979b: 28).

It was ultimately accepted that Martland
had made a slip of the judical tongue.
In R v Adamcik (1977) County court
Judge' MacKinnon emphasized that "mere
knowledge of .the nature and quality of
_the act 1is not sufficient. There must
be, in addition, an ability to
appreciate the true significance of the

P

e
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conduct - a capacity to measure and
forsee the consequences of the act." 5
I

"Appreciate' was further clarified in Cooper v R.
(1980) when it was 'held to involve an estimation
and'underst’anc_iih'g gf the c‘sequences of the act (Nesmith,
1981%  4). This judéement'wéht one step further than the
decision in Adamcik whefe the sccused was oniy-required to
forsee the conséquences_of his ;ct whereas underéfanding
these consequences tende to require mona;responsibflity on

the part of the accused.

Nature and Quality . - . -

The term 'mature and quality'" of the act has been held
to refer to the physical aspect_of the act 1in guéstion
(Schiffer, 1978: 130). ‘This main apthority with resbect to
the interpretation of -this term came in the decision in R v
Codere (1916). The English  Court of -Criminal Appeal
ihterpreted the ﬁhrase used by the McNaghten Judges, to refer
only to the® physical chargcter of the act, and not an
attempt éd_ disginguish between the Iphys%cal and moral

aspects of the act (Colvin, 1981:+ 6).

5. Simon Verdun-Jones, 'The Evolution of the Defence of
Insanity and Automatism in Canada from 1843-1979: A Saga of
Judical Reluctance to Sever the Umbilical Cord to the Mother
Country" in U.B.C. Law Review, #14, 1979-80, p. 28
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~ \\ -

While: Section 16 wuses "appreciate" with fespect to the
- nature and quality of the act or omission, it-pse?”"know"‘in‘
'refefencé to the wrongfulness of this act or omission. In
the Suéreme' Court of Canada case of R v Barnie%l {1980).
"know"' wéélheld to have a positive connotation réquiring ‘a
bare awareness, tﬁé act of receiving information without
more while the agﬁ-of,appreciagion, on the other hand - was
held to.require the analysis of:knowledge.in experience in
one manner or another (Orchard; 1981: 408). Tﬁé}ﬁroblem

for judges arises .when they have to.- differentiate between

"appreciate' and know" since there is no factual or even -

.

semaﬁtic .difference between the two terms. ' In essence
"appreciate" 1is another form of "know" {(Arboleda-Florez,
1978: 25). In many American jurisdictions thé word ”k ow"
in the McNaghten Rules is interpreted much more™broadly _d
their substitution of the word "appreciate' would not affect
any(sweeping changé“in everyday practice (Verdun-Jones,

1979a: 304).

S

Wrong \ -

-

Since the McNaghEen Rules . did/not give a precise

meaning for the word "wfongﬂ both Canadian and énglish

4



Courts - have had to draw a distinction between a moral Vand

legal wrong (Verdun—Joﬁgs, 1979b:  30). -In Canada “wrong"

was .interpreted as contrary to law in the Riel case amd
farbidden by law in R v Jessamine (1912). With respect to
the issue of the mé%hl_versué legal wrong Canadian Courts
have been split on this issue. The decisions in R v
Cracknell (1931}, gfﬂv Harrop (1940), R v Jeanotte (1932)

and R v O (1957) put a moral connotation"on the word

"wrong''. = On the other hand the word was held to mean

\

legally wrong in the cases.of R v Jeséamine.(1912), R v

: . ] '

Cardinal 1(1953), R 7v Mathews (1533) and R v  Wolfson

¢1965) (Schiffer, 1978:. '232). . The McRuer Report-x(1967)
)

interpreted’ the meaning of "wrong" not only to have a legal
. : _

o 1 .
element but that it refers to something condemned in the

eyes of mankind (Verdun-Jones, 1979b: 34}).

- The 1issue was further'complfﬁated by the judgement in

the case of Schwartz v -R (1976) where the Supreme Court of

Canada held that' the word "wrong'" meant contrary to law

(Mewett, 1975: 403).

In rendering the majority decision Justice
Martland stated that, "In my opinion. the
test provided in Section 16 (2} is not as
to whether the accused, by reason of
mental diseage could or could not

116

* .
N .



calmly considler whether or not the crime
which ‘he committed was morallly wrong.  He
is not to be considered as 1insane within
Section 16 (2) if he knew what he was
doing and also knew that he was committing
a criminal act". 6

-

Martland was coneerned  that interpreting the word

"wrong" to mean morélly.wrdng would open the floodgates to a

- torrent of successful defences. ' o : e

This'majority decision has restricted the
meaning of Section 16... "Put the first

branch of Section 16(2) - 'nature and
quality’ into an actus reus concept and
__the second branch - Twrong' into a mens

rea concept and hence would Llimit this

second branch to cases where the accused
did not know he was committing a crime.
But it is not the knowledge of the
accused that has to be proved, but his
capabilities". 7

Shortly after the schwarfz case.in R v Meadus, Justice
Wright of the Ontario Supreme Court concluded that the case

was not strictly biﬁding on anyone (Verdun-Jones, - 1979%a:

300). In his instructions to the jury his Lordship said

b. Simon Verdun-Jones, "The Insanity Defénce since
‘Schwartz v R" in Criminal Reports (3rd) 6, 1979, p. BOQ?

-

7. A. Mewett, - MSection 16 and Wrong" in Criminal Law

Quarterly 1975-76, Vol. 18, p. 117

P
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that ~'"wrong'" can mean contrary to the law or it can mean
"wrong' in the moral sense, that is "wrong" in that it ig
contrary to the view:bf reasonable men_in society as to good
or evil. If either one of these conditions exists the
defendant 1is entitledato an acquittal bf reason of insanity
(Schiffer, 1978: . 135). In a 1977 decision the Ontario

Court of Appeal in R v Simpson accepted the authority of

.Schwarti (Verdun-Jones, 1979a: 300).

Logicélly, neither definition of "wrong" (moral or
legal)} can givé broader scope to the insanity defence. A
person may know his act is wrong but due to a disease of the
mind he may erroneously believe that it is not contrary to

law. In order for an insanity defence to succeed only those .

_who comprehend the significance of their actions will be

subject to the stigmatizing and penal features of the law

(Colvin, 1981: 18).

a

- Delusions

According to the DSM-III, a delusion is a false belief
about external reality which is firmly substained in spite
of what others Ri}ieve and/or ﬁroof of evidence to the
contrary (American Psychiatric Association, 1980: 356).

Delusions can manifest themselves in a variety of ways from
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bizarre and grandiose in nature to delusions of reference.
The presantation of evidence showing that the accused
suffers from delusions is not, 1in itself proof of crimindl
insanity. A person acting under a delusion is judged by the

same standard as a sane person (Schiffer, 1978ﬁ"137).

‘Other Aspects of the Insanity Defence "

Section 16 (4) provides that every one shall be
presumed to be Sane until the‘contrary is proven. Ihis
pfesumption of ° sanity was also found in the 1892
cédification, howeviﬁ it was léft up to the Canadian-'Court
to determine. the degree of proof necessary in order to
"successfully plead insanity (Verdun-Jones, 1979b: 46).
As a result of this presumption the onus is on the accused
to shéw that he falIs‘witﬁin the boundaries of what is
considered insane (Nesmith, 1981: 6) |

—_

In the case of R v Kierstead (1914) the Supreme Court
of New Brunswick held that the defence of insanity must be
established ' beyond a reasonable doubt (Verdun-Jones,

1979b: 46). The Supreme Court of Canada in Clark v R

(1921) decided that it was sufficient if insanity was proven

F

to the reasonable satisfaction of the jury (Nesmith, 1981:

6). 'Canadian*Courts have stated that it is not necessary to
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prove insanity beyond a reasonablé“ﬁ%ﬁbﬁ*%@t merely on a
wt -

balance of proBabilities (Verdun-Jones, “1979h:  67).

-

As préviously mentioned, the onus i% on.the accused to
;hdw that he‘is insane withgn'Séctibn 16 (2}, however there
are exceptions. .Canadian Courts have departed from‘ the
approach taken 'by their British counterpé}ts ‘fn their
willingness K to allow the Crown to raise the issue of
insanity even when the defence objects {Verdﬁn—Joncs, 1979b:
45) and evén though the offence charged is comparatively
minor in nature (Griffiths et al, 1980}. The general rule
followed 1in England is that the prosecution should ‘not be
permitted to lead evidence of insénity unless the defendant
puts his own state of mind in issue (Verdun~Jones, 1979b:
'45). In Canada the issue of sanity at the time of thg
of fence may be raised by the Judge, Crown or defendant. ‘If?
both the proiecutiqd and defence are in agreement that the
accused was insane when the alleged offence was committed,
psychiatric evidéﬁce is therr—called by the Crown to show the
accuséd was iﬁsane at that time (T@eedale, 1981: 6).‘ As is
the case with the accused, when the Crown raises evidence of
insanity they must .also prove tﬁeir case on a balance of

probdbilities (Ortved and Morrison, 1981: 15).
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In the case of R v Frank (1971) Judge Moorhouse '

rulédr that the prosecutfon could argue for insanity
(Salutin, 1975: 242) even over the objection of tﬁe defence
and when the defendant himself has not put the state of his
mind in issue. In R v Télbot 61977) the tr?al judge
summoned - witnesses to testify as to the accpsed's'staté of

mind at the time of the alleged offence.

The ability of the Crown to raise insanity as a defence
does have some disturbing implications especially since the
outcome of ~a successful insanity defence will be the

indefinite detention

facility (Verdun-Jones, 1979b: 45) . In some cases the
- interests of the accused‘may be prejudiced and his chance of
obFaining an Unqualified acquittal undermined (Marﬁin, 1981:
22) thus depriving him of his riéht.to a fair trial (Verdun-
Jonesy. 1979b; 46). These concerns and othe?s were voiced

by Judge Martin in R v Simpson (1977} when he said,

"The prosecution, clearly ‘Qught not to
be entitled to bolster we case with
evidence that the accu@ was insane,
where the admission of uch evidence
might deprive the accused of a fair
trial on the issue whether he committed

' '-o j

the accused at a psychiatric -

-
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the act by leading the jury to conclude
that he is the sort of person likely to
have committed the act charged". 8
Recent Canadian case law suggests that the trial judge
has the power to reject a plea of insanity raised by the

Crown {Verdun-Jones, 1979b: 47}. Ultimately, fE‘is still
4

up to him, when sitting alone, or the jury, to decide if the

accused was insane at the time the alleged offence was

committed (Tweedale, 1981: §6).

Iéris important that juries be properly instructed with
respect to the insanity defence. They should be made aware
that there is a difference between an accused who doe; not
intend to bring about a'particuléf result and one whose mind
is so disturbed that he will not be held criﬁinally liable

for his actions (Reynolds, 1979: 208).

Ordinarily jurors- are mnot told the consequences of’

their verdict, however, since they mdy be reluctant to
acquit a person pleading insanity, believing he may go free,
they should be made aware of the consequences of a not

guilty by reason of inéanity ‘verdict. (Ortved and

—~—

e

8. W. Nlels, Ortved and Stephen Morrison, ”Representiné/the

Mentally I11" in  the Bar Admission Course: Criminal

Procedure 1981-82, p. 14 : /
. : & . {

/

7
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Morrison, 1981: 17). Justice Lieb&rman reaffirmed this
view in the case of R v Conkie (1978) when he said,

"Inh my view; when ifisanity is raised as a
“"defence, the trial judge in the exercise
of his duty to ensure a fair trial would
be well advised to inform the jury of the
consequences of a verdict of not guilty
by reason of insanity. This is parti-
cularly true where the nature of the
offence and the character of the accused
would tend to indicate that the accused
is a dangerous individual in cases where
counsel have not in their addresses to
e the jury informed it- of these conse-
] . quences. For that reason I have already
_expressed, I am of the opinion that the.
practice does not offend the general rule
that the jury should not be informed of

the consequences of its verdict'. 9

If a defendant is found to be not guilty by reason of
insanity the court shall order him held in custody at a
psychiatric hospital unﬁil he has recovered sufficiently to
be released back into society. This occurs only when the
accused has committed an indictable offence, there is no
coﬁnterpart in the Criminal Code for summary conviction .
offences and an accused found to be insane at the time of
their commisTf?n is acquitted and goes .free (Tweedale,

1981: 5). The Criminal Code leaves no alternatives betweéﬁ

5.7 Simon Verdun-Jomes, ''The Insanity Defence since Schwartz
v R" in Criminal Reports (3rd) 6, 1979 p. 300.
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a verdict of not 'guilty by reason of insanity and

indeterminate de;entibh and an unqualified acquittal (Beck,
1966{. 319). Anything ' short of insanity can not - be
considered as evidencé of the accused's pathological mental
make-up since diminished responsibility is not recogn@géa\as
a defence by Canadian Coﬁrts (Reynolds, 1979: Zbéj..‘They
also do not consider irresistible impulse as a form of
insaéity per se, although the term has been referred to with
respect to the motivation of the accused (Schiffer, 1978:

140). In the final analysis it appears that Section 16, the

‘legal test for insanity in Canada, remains a cognitive

differentiation between good and evil (Arboleda-Florez,

1978: 725).
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Chapter 8

The Canadian Case: Statistics

This chapter will discuss a nuﬁbef of - selected
sﬁatis;ics deéling'with the insanity defence. It cénsists
of four tables, Tables 1 ‘to 3 present a general overview
of the statistics collectéd by Statistics Canada during the

years 1961 to 1973 (inclusive).

Table 1  shows the number of peréons charged with
indictable offences during the selected years and the number
of accused who were detained for iﬁsénity. “

Table 1

Persons charged with Indictable Qffences

Year Number Charged Detained for Insanity %

1961 43,161 | 94 022
1962 38,663 57 0.15
1963 42,914 80 0.19
1964 42,097 117 0.28
1965 41,832 109 0.26
1966 * : - '
1967 . 45,703 72 0.16
1968 - 49,963 S 57 0.11
1969 - 38,017 ) 43 0.11
1970 75,334 ' . 84 . 0.11
1971 ' 79,437 81 0.10
1972 . 77,650 57 0.07
1973 72,430 _ . + 93 - 0.12

“taken fromlStatistiés Canada, Statistics of Criminal
d Other Offences (Cat. 85-201) 1961- R an

Da

1573. * Data unévailable for 1966.

&
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From Table 1 it can be seen that less than 1% of those
charged with indictable offences in Canada were detained for
insanity. More information can be obtained from. Table 2
which looks at those detained by category of the offence and
Table 3 which breaks dowr the number detained for insanitf
' by specific offence. . —

The ﬁse of insanity as a defence has been. relatively
restrained in Canada. Between the yea}s 1961 and 1974, 6f
the 3,061 adults charged and tried for murqpr, an annual
éverage of 16.5 were acquitted on the basis of insanity

{Verdun-Jones, 1979b: 71).

It is believed by many thaﬁ the insénity defence was
introauced and expanded to provide an escape hatch for
individuals committing capital offences, who would otherwise
be executed (TVO, 1982,  212609).  Although capital
punishment was abolished in Canada in 1976 no one has been® 7
executed since 1962 (Canada, 1981: 121). The majority of
insanity acquittals appear to result from charges not
related to. homicide. In 1973 only twenty—three. of the
ninety—tﬁree charges that resulted in a not guilty by reason
of insanity plea involved homicide (Verdun-Jones, 1979b:

72).
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[
Table ~ 2 shows that a large number of accused have been K

detained for insanity for committing non-violent 'property

crimes, forgery andhothef less serious offences. In fact,

between the yéars 1961 anﬁ 1973, one hundr and ninety-nine

(199) individuals were detained forl co ing non-violent

property offences. Since no one has been ékecuted for
';—forgery,it appears that the original purpése of the insanity

defence has become somewhat diluted. - Further evidence can

be seen in Table 3 whicﬁ shows that defendants have becen

detained for offences -.such as leaving the ecene of an

.accident, common assault, seduction and public mischief.

The consequence of a finding of not guilty by reason of
insanity is severe, the result being indeterminate detention

in a psychiatric facility wuntil the qéleasure‘ of the

Lieutenant-Governor of the province is knowp. A conviction
fér _public mischief under Section 128 (e),gf the Canad
'ﬁériﬁinal Code {as an indictable offence) carrieé a
penalty of five years,' whereas a conviction [for murder
.carries a sentence of iife imprisonment. In essecnce, a
pérson committing murder and one found guilty of - public

& mischief could be subject to the same penalty, if the

defendants set up 1insanity as a defence.
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In addition, everyone found not guilﬁy by réason of
insanity is, for the rest of his life subject to the
prerogative of a Lieutenant-Governars Warrant, which enables
him to be fe—arfested and t?ken up without any reason, cause
or resource (TVO,'1§82, 212609: 47). On thé other hand an
individual found guilty in the traditional sense' is free
after he has completed his sentence or successfuliy met the
conditions of a parole order.
¥ It appears t@at the insanity defence is more of a
penalty than the safety hatch it was designed to be. The
. individual is being penalized aéd'punished not for the

offence he has committed, but for being mentally ill.

Although the information contained in Table 3 'is
useful, it is somewhat general and only looks at a twelve
year period; This is due in parfi to the fact -that
publication of Catalogue 85-101, from'which'tﬂé data comes,
was discontinued with the 1973 issue. Table & provides a
different view. of the defeﬁ;e of insanity in Canada as it
looks at specifié cases and judgemg;ts which have been
rendered with respect to this issue. It outlines many of

the cases touched on in Chapter 7 giving details on the

charge and subsequent results of the trial and/or in most

-
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-

cases an appeal. The list of cases is not exhaustive by any
means but it does provide a good overview of - Canadian
jurisprudence with respect to mentally ill offenders over

the last one hundred years.

In Canada, the legal definition of murder has been
changed a number of times in the last.two decades. In 1961
murder was classed as capital and non-capital, with ca;ital
resulting in the death penafty and non-capital in life
imp}isonment (Canada, 1981: 117). In 1976 Bill C-84
ﬁbélishedeQapital punishment from a Canadian Crﬂhin 1 Code
and murdé; was classified as first and second degré¢e. of
the fifty-nine cases outlined in Table 4 36 or 619 invol-
ved ‘murder. Between 1978 and 1982 there were ' four cases

involving first degree murder that were appecaled by the

defendant (Theriault, 1978, 1981; Kjeldsen, 1980, 1981,

Hall, 1981 and Fitzgerald, 1982}, Indeterminate detention

may be less lengthy, and therefore more attractive an alter-

native than the required minimum twenty-five year sentence
for first degree murder. Between 1961 and 1974 of the 2,711
males originally chafged with murder and sent to trial Qge
hundred and seventy-eight (178) or 7.5% werg acquitted on

the basis of insanity. On the other hand, three hundred

‘and fifty (350) women were éharged and sent to trial for the

ST



same offence during the same period and fifty—thfee (S;Q or
15.1% were acquitted on the same basis (Verdun-Jones, 19‘9b:'
73). Table 4 does not distinguish'ﬁétween the sexes so \it

is difficult to hazard a guess as to why the percentage £

women acquitted on the basis of insanity was double that lof

their male counterparts; However in one 1977 case (R .x
Irwin) the defendant was charged with murder and found ‘not!

guilty by reason of insanity. The diagnosis was post-partum;

depression thus the type of crime may provide a clue to the\

difference in the crimes committed, the reason for these

crimes and. the effect these reasons may have on the jury.

In 1976 .twelve adults were aéquitted by reason of :

insanity. This group of nine men and three women represent
4.4% of the original two hundred and seventy people éent to
trial for homicide. In 1977 only one person was acquitted
by reéson of insanity out of a total of one hundred and
eighty-seven suspects tried for homiéid; (Verdun-Jones,
1979b: . 71). The cases in Table 4 are for the most part
appeal cases and thus the original offence charged may have

occured several years before it reached the Court of Appeal.

Since murder is a serious charge and carries a severe

penalty it is reasonable that many cases in Table 4 involved

|

\Il
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murder. -However there are still a number of cases where

- other less serious’ offences have been committed.  For

exahple, in R v Curran (1974) the charge was theft under
$200., . in R v Haymour (1974) and R v - Saxell (1980) the
dcfendants’were charged with possession of dangersus weapons
and R v ‘Scroggie (1979)  €he charge was writing

threatening letters, ) ‘ _ .

Since a significant percentage of insanity
acquittals involve charges whiich are un-
related to homicide and since Canadian
jurisprudence permits the Crown to raise
the issue of insanity in the teeth of
strenuous objections by the defence, it
might well be argued that less concern
should be spent over the precise wording
of the insanity defence and much more
attention should be directed at devising a
satisfactory policy in relation to the
ultimate disposition of those persons
acquitted by reason of insanity. 1

t

1.. .Simon Verdun-Jones, '"The Evolution of the De;;;EE of
Insanity and Automatism in Canada from 1843-1979: A Saga of
Judicial Reluctance to Sever the Umbilical Cord to the
Mothgr Country" in U.B.C. Law Review, #14, 1979-80,

P- > 3 I
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Chapter 9

‘Alternatives and Future Considerations

...McNaghten's acquittal was a precursor
to that debauchment of language which, as
Orwell taught wus 1is characteristic of
modern bureaucratic societies. De éure
McNaghten was acquitted; de facto he was
sentenced to life imprisonment ,in an
insane asylum. 1 g '

This may‘also bé the case in Cahada. The consequences
of é not guilty-by'reason of insanity verdict may be an
acquigtal but the individual does not walk out of. the
courtroom a free man. In many cases such_a findihg may be
worse than a guilty verdict. In the 1960's the first person
found not guilty'by reason of insanity was finally released
from Penetarguishene after spending forty years of his life
tﬁere (Weisstub, 1972;‘ 95). The mentally ill defendanﬁiis
often detained because their disorder is routinely equated
with dangerousness by psychiatrists, the courts and society.
According to Steadman the meﬁtally ill are the- only group’

_who can be prgvenfively detained for violence they might
perpetrate, rather than the violence they have performed

.(Brooks, 1975: 43).

1. Curt T. Griffiths, John F. Klein and Simon Verdun-Jones,
Criminal Justice in Canada, Toronto, Ontario: Butterworth
& Company, 12380 p.  358.
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The committal to a psychiatfic hospital 1is automatic
and somewhat inadequate in that it can not determine ‘the
extent of the mental illness ér tréat it. The promise of
treatment in a psychiatric inpstitution as opposed  to
punisﬁment in a penal institution may be a hollaw one if our

adversary system is unable to select those entitled to the

treatment or properly treat those selected (Chernoff and

Schaffer, 1971: 814f.

In R v Barnier (1980) the Chief Justice of British

Columbia called for far reaching reform in the legal

-~

approach to the insanity defence. N

«..In my view, the real question is,
should the accused be confined in a
mental institution and this will
depend on how  dangerous he 1is,
irrespective of legal guilt. . The
test should be whether the accused
is suffering from a disease or
disorder of the mind to such an

~ extent that he 1is a menace to
society. 2

It has been suggested by a number of contemporary
reformers that the issue of mental disabflity be separated

from the trial process. Both Lady Barbara Wooton and

t

2. David Weisstub, Law and Psychiatry in.the Canadian
Contex, Toronto, Ontario: Pergamon Press, 1980 p. 656
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érofesgor H. Hart argue that the issue of’insanity should be
decided by a post-trial assessment. The bifurcated trial
system 1is basedibn Hart's view that a criminal case should
bel separated into two parts (Louisell and Hazard, L96i).
Tﬁe issues of guilt and insanity are detérmined by a jury in
separate proceediﬁgs (Shadoan, 1972). The system is based
on ,the view that insanity excuses the defendant's conduct

but that conduct was still criminal (Louisell and Hazard,

1961) .

During the firét\stage the_jury éonsidefs the guilt of
the defendant with respect to each element of the charge
(Kaufman, 19825- If the defendant is found guilty then the
same jury, or ﬁefﬁ%ps a new one will decidé on the issue of
insanity (Louiseil.and Hazaéd, 1961). Under this system the
defendant is found guilty before the insanity.deféﬁce can be
invoked.  Elements of tﬁe defendant's mgntéi- health are

admissable - to prove or disprove the elements of the charged

offence (Goldstein and Katz, 1963: 865). K

California, Connecticut, Georgia, New - York,
Pennsylvania and‘Texas provide for the two stage procedure
(Shadoan, '1972). In Califprnia the system was designed to

. . Al
- simplify issues for trial and to diminish unwarranted
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appeals to‘jury sympathies. In 1927 a systen siailar -to
California“s was adopted in Colorado. The defendant's right
to demand the seﬁaraté trial on the insanity issue was
repealed by t?g_Colorado legislature in 1957. The procedure

was later abandoned in Louisiana and Colorado based on the

advances made in psychiatry over the last twenty=five years.

In 1937 the Texas legislature provided that the jury trying
the issue -of the defendant's present sanity méy also render
a verdict on his sanity at the'time of the offence. Two
sdtcessive juries can pass on the defendant's sanity and if
cither one finds that he was insane at the time the crime

was committed then he is not guilty (Louisell and Hazard,

1961).

-’

This system does, however, have drawbacks in that all
evidence regarding the defendant's mental condition at  the

time of the commission of the offence is admissable as,

evidence during the aquilt determination - phase Shadoan,

1972), thus resulting in duplication., More importantly the

bifurcated trial is based on an inaccurate premisc of law;
-

that the issue of guilt and the issue of mental condition

are secparable (Louisell and Hazard, 1961).

The Canadian Law Reform Commission in their 1976 Report
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recommended that an acquittal on the basis of insanityf be
treated as a true acquittal which would be subject to a post
acquittal hearing. It would be at this hearing t;;;* the
iséue of detention would be decided on the basis of his
psy&hiatric dangerousng;s'(Weston and;Turnef, 19815 3). A
second and more fair alternative would be to treat an
acquittal on the basis of insanity as a criminai diéposition
subject to the same con&rolé and reviews as other court
sentences (Stevens and Roesch, 1980: 13). ’

-An  insanity defence Qithout limits is an attractive
prospect particulérly if the consequence is treatment.
However, this 1is something that is not likely to occur in
Canada in the near future. A ﬁore-radical probosal is total
abolition of the insanity_@efence. Before this option is
discussed this chapter will look at some alternatives that
have ° been prdposad aﬁd/or implemented " in  other

jurisdictions.

Diminished Responsibility

In 1957 the English Homicide Act introduced the concept

of diminished responsibility. Under this concept the

— ——

punishment can be mitigated in murder cases where there is

evidence that the defendant accukéﬂ_fgﬁmﬁﬁ;ally abnormal in -
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some . sense but noﬁ insane. Even- though the act _was
premeditated and the accu;ed knew what hg was doing and knew
it was wrong the accused may.still rely on a ﬁlea of
diminished responsibility (Weisstub, 1980: 632). = It is
clearly a'Tatter of facts in each case tﬁét determines . what
diminished responsibility'ig and if the particular defendant
. qualifies. Witnesses and;3psychiatrists afe utilized to
deternine this - information so tﬁat the épprOpriate
coqclusibns can be drawn in each case (Weisstub, 1980:
634). Although it 1is not a defénce as such, ‘it does
:@itigate the punishment for those who do not fall within the

MéNaghten formulation but do lack the requisite mens rea

(Weisstub, 1980: 620).

The McRuer Report (1956) considered introdﬁcing a
décﬁrine of diminished responsibiliﬁy iﬁ'Canadién Law but
the idea was abandoned (Verdun-Jonas, 1979b: 42). HowgVer,

git has been agopted in several Aﬁerican_ states including
California (Wefgstub, 1980: 620). The Ameficaﬁ Law

-institute”s——*‘ﬁodgl Penal Code adopted .diminished
responsibility as an évidentiary rule allowing Arthe
admissibility of evidence pertaining to the defendant'§
mental state if it is relevant to prove thﬁt he lacked thé

-

state. of mind which is an element of the offence (Wg&istub,

)
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(/?;r_;qqg;o Report to the Governor of New York, it ues

" reéommended that 1nsan1ty should not be an' absolute defence

5

to a cr%minal charge and that a rule of diminished capacity
k4 : . .

) be adopted. The rule would-allow -the admissibility of -
Pv;dence regardlng abnormal mental conditions for. whlch an
actused could be convicted. The underlylng assumption be1ng

i that the lcorrectlonal system is the appropriate place to
treat the mentalfzuﬂi}} -offender (Verdun-Jones, 197‘P)
Canadian courts.haue also recognlzed that there may beJmany

" mental dis?;deft which fall short of what is required to
-abseft a successful;insanity defence accofding to Section

16. However, ‘their existence may still negate  the

defendant s capacity to form the'specific intent required

i

for 'eugh; of fences as robhery; theft and murder {(Verdun-—
Jones ; 1979b) . Thus, in .doingngo Canadian courts have
recognized a limited doctrine, of diminished capacity, one
that exists alongside rather than in place of the insanity

- defence (Verdun-Tones, 1979a) The reluctance -to recognize

A diminished responsibility as a defence may be founded in the

fear that the courts wou&d be inundated w1th a number of
such pleas (Weisstub 1980' .634). However, in England the

P .
effect has been the opposite. Rather than existing with the

e



insanity defence ﬁhe Homicide Act has replaced the McNaghten
Rules with a fiﬁdihg ‘'of diminished responsibility (Jacobs,
19711,' This approach has been lecomed by juries as a

preferable alternative to the traq;tional defenée of
insanity.» If the insanity defence must be jettisongg_ in
favour , 9f' a" doctrine of diminished rggponsibility all we

would lose -would be some 135 years of confused * eriminal

jurisprudence (Verdun-Jones, 1979b: 73).

Partial Responsibility

-

In addition to the doctrine of diminished
responsibility is the defence of bartial responsibility.
The uhderlying éssumptiop -islthat if the defendant |is
inéapable of - achieVingf the mental state required for a
specific degree of crime then he is not responsible for that
particular crime. Indeed he . may be capable of
distinguishing - between right rand wrong but is unable to

lpremeditate the crime due to his particular = mental
condition. If this condition is shown to exist.  he would
then be convicted and punished for a lesser -crime. For
examplé,"he may be sufféring frém a mental condition that
would prevent him from premeditating a murder, so the

charge ~ would be reduced from first degree to second degree

7



-

161

murder (Weisstub, 1980: 656). The doctrine. of diminished

responsibiiity is applicable only when the charge is murder.
On the other hand, the doctrine of partial responsibility is
not concerned with the diminished'céggéigy of the accused

but with negating specific intent and thus ~-allowing

conviction for any lesser included offence (Brady, 1971:

633).

Guilty But ?&lly I11

Perhaps a more appropriate verdict to the present one

of not guilty by reason of insanity would be one that says
the .. defendant ~was guilty of committing the act but was

‘mentally impaired at the time of its commission (Fingarette

and Hase, 1979: 67). Legislatures in eight states have

_taken this approach by enabling'juries to render such a

verdict.: Théy must be convinced that the defendant is

mentally i1l but that his mental illness does not negate %is
ability to wunderstand his unlawful conduct, or the‘ legal
consequences of that conduct. If found guilty, tﬁe defendant
is subject to criminal sanction, however, prior to his
incarceration hé dndergoes a/psychiatric evaiuation. If tﬁe

psychiatrist finds he is mentally ill, he is transferred to

the state mental facility for th#Mappropriate treatment. If

r
[
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he should recover, he is transferred back to prison to

complete his sentence (Kaufman, 1982).

-

Automatism

Automatism is the term‘uscd to describe. unconscious

" involuntary behaﬁiour; (Martin, 1981:. 23) the individual
berformed thg act without conscious voiitioﬁ. This state

" can occur im a healthy mind as in somnabulism or to a mind
that is Fempprarily affected by£he involuntary ingestion of
a drug or intoxicant or a blow to the hecad (chﬁh, 1962:
165). -.This condition is known as non-insanc automatism.
Insane automatism, on the other hand is duc to a discase of
thé mind and /is subsumed under the défence of insanity
(Martin, 1981: -23). There arec key differig)cs between the
defences of insanity (and insane automatism) and non-insane
aufomatism when it comes to the burden of proof required for
_each. It is up to the Crown to establish beyond a
| réasonable‘doubt that a defendant was not acting 'in a state
- of auﬁomatism when the alleged ﬁffenée was committed whereas
the defendant . who asserts the ‘defence of insanity has the
burdén of proof (Verdun-Jones, 1979b: 67). The arbitarary
legal diitinction between the two.is an importhht one to the

defendant. If the defendant is successful in showing that

r




" man (Verdun—Joneﬁf\}939b: 51?.
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his automatic behaviour derived from causes other than a

disease of the mindﬁpr natural imbecility he may side-step

[N

"both criminal responsibility and the consequences of the

insanity defence. Thus he can leave the ‘courtroom a frgg

Abolition -

In recent years there has been a growing movement to

-~ "

aboliéh' the insanity defence, particulafly in  the United

“

States. Those in favour of abolition argue " that the.

insanity defence is senseless  since it leads , to

confinement in a mental hospital without treatment for  an

-

indeterminate period which could likely continue for 1life

(weisstub, 1980: S564). No distinction is drawn between the

stigma of involuntary institutionalization due to conviction
1 .

and the .stigma of involuntary institutionalization due to

"

mental abnormality {(Morris, 1970: 8)}. Many abolitionists

-ﬁrgue that the focus should be shifted to the dispositional

stage of the criminal proéess after 'an individual's guilt

has been established (Martin, 1981: 30). -

Some Apsychiatrists support the  abolition view,
believing the insanity defence corrupts their roles by

asking them questions they can not answer under -the guise
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of being expert witnesses (Tanay, 1981: 134). Accérding to
psychiatrist Dr. Abraham HglPern the insanity defence is a
legislative .ploy, it is confusing to the jury, frustrates
the psycﬁiatric profession (Quen, 1981: 8) and goes against
the interests of soc;ety in gener;l and the defe} in
particulgr‘ (ABC,. 1982, {#216: 5)) It does ngthing to
promote justice and in fact fostens'\a loss of .éonfidence
in the courts, disrespect for the law (TVO, 21260?291982; 2)
and sustains the sham of the battle og\the_expeEtS in our
courtrooms (Quen, 1981: 8).:. In additﬂpn to th;se reasons,
Halpern states that he ﬁas not seen axgese;Qing case of
acquittal by reason of insanity in nearly\thi}ty;five years
of psychiatric practice and-believes thé\iﬁsanity defence
‘should be abolished (ABC, 1982, #216: %]. Other experts
recommend the ébolition of the insanity de%ence becausel it
\

ls\\archalc and irrelevant in llght of the qdvances made in

medicine and psychiatry (Gray, 1971« 582}.!
i

Accorﬁing to Goldstein and Katz thel term insanity

defence is a misnomerﬂ It is not a defencL at all but a
: ' i . | ”

device for detaining individuals, particularly the difficult
offender, indeterminately (Goldstein and Kat?,‘1963: 865} .

The insanity defence focuses on the defendantﬁs mental state

at the time of the‘commission’of the offence,if says nothing

\\
i \
. \
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of the accused's current mental - condition and its
treatability (Morris, 1978:  3). The abolitionists argue
that since there is a short supply of trained professionals

they should be utilized at the disposition and treatment

" stages other than as courtroom participants. It is better to

trcat offenders as résponsible for their conduct rather than
helpleés victims of their illness (Weisstub, 1980: ﬁiZ).

According to Thomas Szasz (1963) mental illness should never

release one from criminal responsibility.

- There are two models that would do away with the
insanity defence and both deal with mens rea. The first
would havé the jury consider mens rea in every case without
specifically propounding an insanity defence. The secbnd
would do away with mens rea entirely and only consider the

mental condition® of the accused after the trial for dis-

positional purposes (Arboleda-Florez, 1975: 23).

The abolition of the insanity defence and the
substiEution of the concept of mens rea would result in an
acquittal and release back into society (Morris, 1970: - 8).
L.ady Barbara ﬁootoq follows- this line of~ reésoning and
recommends that all inquiries into mens rea .be .abandoned

prior to the disposition stage which is the only point' at
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‘-/
which the offender's state of mind 1is rechané. Her
argument is based on - the view tﬁat the purpogei of the
criminal law 1is - preventive rather th;n retributive
(Sch%ffer, 1978: 150). The pro?lem with this pﬁqposal is
that. individuals who have committed in the pdstj and  may
commit again, .dangerous .and[or violent -crimes would be
returned éo society (Weisstub, 1980: 565). In an attempt to
déal with this.problem Katz and Coidstcin assert that if
‘there is a possibility-of J;ngcr to the pﬁblic then the
defendant should be committed via a post—tfial hearing. The
key difference ﬂizwcen their proposal "and the present
system .i;.that the individual would be, treated the same . as
patients who have been COmmiEted civily and not subject to
indeterminate detention on a Lieuténamthovcrnor's Ha}rnnt
(Vepdun—Joﬁcs,_ 1979b). Howéver, many hospitals refuse to
admit those who hévclcommitted dangerous oﬂfenbcs and ‘thc
only way to detain such individuals is through the insanity
defence. | In addition teo abolishing the iﬁsanity defence,
attention should also be pﬁ%d to the development | of
‘community based treatment_pfoérams to deal with the mentally
i1l offender (Weisstub, 1980) with probation orders for the

non-dangerous offender with stipulations requiring them to

receive psychiatric Ctreatment.
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Retention

-

There is no strong movement in eithér Britain or Carada
to abolish the Finsanity defence which is deeply rooted in_
legal tradition (Martin, *1981: 30). The first'decision was
handed down in 1843 in the McNaghten case and there has beeﬁ
little chénge in the law of insanity over the past 142 years
and no éhénges are anticipated in the near future. In

- P .
deciding whether to retain an Pinsanity defence it is

_nececsary to determine whether there are any individuals who

should be absolved from criminal responsibility (Morris,

1970: 8). It is believed by.mgny that\the mentally ill

meet this requirement and therefore they must be protected

from suffering 1nappropriate punishment for their

cniminal,qbehaviour. Those who favour retention feel the
insanity defence safeguards the rights of the weaker members
of society (Gray, 1971: 385), and those ‘who are not
crim;nally‘respongible for their actions. Abraham Goldstein

in his book, The 'Insanity Defence’' argues that the

. identification of such a group of persons reinforces in so-

called normal individuals a sense of obligation and
responsibility‘(GBldstein, 1967). However, if the doctrine
of mens rea was retained it is doubtful that the public's

Pl

sen of personal responsibility would be weakened
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(Schiffer;p1978: 52),_ On the contrary, many people see the
iﬁsanity defence as a plo§ to escape ;he punishment that is
due criminal offenders - mentally ill or othewise. . Although
.there are relatively few abuses of the insanity defenée thef
are well publié;zed and the opinions of the .public are

generally based on such cases (ABC, #2106, 1982).
| g

..Retention of the insanity defence
has an unacknowledged benefit to
all professions concerned, it
compels us to recognize the
limitations of our knowledge, the
deficiencies of our theories and
the continuing need for specific
and extended research studies. 3

J

3. Jacques Quen, "Anglo-American Concepts of Criminal
" Responsibility: A Brief History'" in Hucker, S., Webster, C,
-and Ben-Aron, M.H. Mental Disorder and Criminal

Responsibility Ontario Butterworths, 1981, p. 9

o
[}



Chapter 10

CONCLUSIONS

-

According to the-Canadian law everyone is equal before
the law and entitled'to a fair trial. Further to this, the
}aw 'rééognizes that there are some inﬁgciauals that are so
mentally disordered that they éhould not be made to stand
grial. If the accused does not understand the charge or the
reason for punishment the 1aw. can not look wupon him
as blameworthy. Whether they do not realize the personal
import ‘of the pfoceédings or can not ditrect their 'defence

they are deemed unfit and a trial does not occur ~ tCanada,

1976: 19).

Mental disorders may also affect the principle of
responsibility; ones' accountability for their actions in

relation to the criminal law. If the accuseq should wish to |

w 7

use his mental illness as a defence to- neg&te his

~

responsibility he" will ordinarily be able to do so only

through the insanity defence.

The law relating to insanity as a defence has seen a

number of changes over the last few centuries. Less than

200 years ago somewhat unsophisticated tests of insanity,
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such as Bracton's wilde beast test, were cmployed and thosc .

classified as lunatics ~were  subject to permanent
ig;arcbration in insﬁitutions such as London's Bedlam.
Medical and scientifie’knowledge has evolved since the wilde
beast test and the result has been a number of tests of

criminal vresponsibility, including the Durham. Rule, the

American Law Institute Test and, of course, the McHaghten

Rules. The legal test for insanity in Canada is a somewhat
modified wversion of the McNaghtcn Ruleq and is found in
Section 16 of the Criminal Code. With the exception of a
few minor amendments it has remained virtually unchanged®
since the 1892 Codification and is somewhat unrcalistic in

today's society (Verdun-Jones, 197%a: 319).

The consequences for a person found not puilty by

reason of insanity and one deemed unfit to stand trial - are

virtually the same. | They are-kept in custody in a maximum
security psychiatric faci}ity until the pleasure of the
provincial Lieutenant Governor is known. This prdccdurc is
known as'the Lieutenant Governors' Watrant and remains in
effect until it‘has been decided that the individual ' has

recovered. Unfortunately a great number are not deemed to

to have recovered and are held for an indeterminate period.

Their detention is not entirely medical or criminal, it is
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not subject to appeal and does not mention treatment or

therapy ,Canada, 197 37).

The term insanity defence is a misnomer, as it-is not a
defence at all. The -criminal<flaﬁ récognizes certain
circuﬁstanpes where The accuséd voluntarily committed an
unlawful act, but those acts are subject to certain excuses
or .juétifications which will lead to acquittal (Parker,
1977: ' 197}. This is.not the case with insanity, it does
not act as "a defence since the accused ‘is not really
acquitted, but is subjeét to Eoef—%:&g} sanctfonsj"f

\
. RN I
In an attempt to determine what type oﬁ\\sggrges lead

one to plead not guilty by reason of insanity fifty-nine

- ( ’
Canadian cases were analyzed. The cases span nearly one

hundfed years and involve a number of different charges. Of
the fifty-nine cases examined'thirty-six or 617 involved
homicide. llomicide refers to any.aét in which the life of
one person is lost at the handé of another, the definition
includes capital and non-capital murder, manslaughfer and
infanticide (Canada, 1981: i48).

Capital punishment was abolished in Canada in 1976.

1 . .
From 1976 to 1984, there were thirty cases where the

" defendant set up insanity as a defence. Of the thirty cases

/-

/
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twenty fnvolved homicide, however,'.only five were chafged
with first degree murder. Betwéen the yearé 1978 and 1982
‘theré were  four cases involving first dégreexmurder where
the accused appealed. Since the Canadian—taW requires an .
iqdividual found gﬁilty.ofufirét dégree murder to \sérve a
_minimﬁm of twenty—five_ years of -their life sentence,.
indeterminate detention might offer one hoﬁe of an earlier

~release and therefore be a wore attractive alternative:

[

Since murder is a serious charge and one that carries a

_ ) -
severe penalty it is reasonable that many of the cases
. examined involved murder. However the fact remains that 39%

of the cases were not related‘torhomicidél Individuals ,were
detained for committing assault, theft} robbery, possessing

L4

dangerous weapons and even one case where the defendant was

el
-

charged with 'writing threateniné letters.

Pérhaés the insaf{ty 4gfengé served a useful. purpose
when the possibility of capital punishﬁent was faced by
those ‘convicted of first degree murder’. Hoﬁever, capital.
‘punishment in Canada %has been abélished for - almost ten
years. In addit%pn, very fgw individuals take  advantage of
the %insanity defence. Less than 1% of° those charged

with indictdble offences between the "years 1961 and

<
I
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1973 were ‘detained for insanity (Table 2). 1t-appears that,

the insanity defence  has outlived its usefulness and *

abolition should be seriously considered.
. R -

A more approprlate verdict than not guilty by reason of

~

n%nﬂ}LV aquld be ouilty but mentally ill. The trLal oould |

be divided into separate proceedings, somewhat Llike the

-
™

auilt or innocence. * If the individual is- found guilty his

Q -

‘,/‘findividUaI is found not guilty then it is because. he is not

« " ; . :
suilty and not because he is lnsqyb . he ks acquitted and

there s no need for a second proceedln _
. ) s ‘ . .o e T r
In - deciding the issue of sanity*in the second stage,
oxpcrt, witnesses . -such as psychlatr sts comld Qe consulted

and the criterion outllncd in Secticn 16 (2) (3) and (&) of

the Criminal Code could be appllcd.
N

‘criticized there have not bg,g any othr_- formulated,

Section 16 v In ﬂddltLOn a systom of partlal res ’b:llty

)

_ggnat be useful since there are many mental dlsorderﬁ' whlch.

bifurcated trial system. The first phasc would deternine

‘ﬁnnity~.wpﬁld be deferminéd in a second proceedine. . If the

«
it: has becn

to. date, that are° so’ supcrxor that »tﬂ”y could rxeplace’

é -

fall short of those rccownized in Section 16.7 Ev1dence of

\ - L

aunormal mental conditions would be admlssable to affect the

5 ) -~
' . . 3
‘- L] l'
P - : ) - LT . .
LR . — . s N .
' . . - .

L.
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degree of crime for which an accused could be convicted. 1If
the acdused was disordered when he committed<the crime of

- . murder, he would be guilty of mansiaughter and dealt with

under the provisions of the law governing manglaughter

(Speaking Out, . 1982: 37). Partial reponsibility differs

.

from the doctrine of diminished responsibility in that the

latter. is only applicable when the charge is murder. The

theory beﬁind.the défence of bartial.reéponsibility s cthat

if thé defendant is incapablé of achigving the mental state

required . for a‘sp6ckf?c degree of a crime then he 1is 'not

———

/////;é%paﬁhigis for that p%rticular crimg. ToIc negates the <~

N :

specific inﬁEQE required_for‘the completion of some offences

.?nd allows .for Ebpviction of a lesser included offence.

3
-

Much of"thé ‘criticism of the- insanity __defence is

dlrected at what Rappens to the Lnleldual after he is found?

N

nbt" gullty by reason of 1nsan1ty. 3@9 prdvmsxons for.

custody of those agqurtted on the grdhnds of insanity are

found in Section 542 (2) of-the Canadian Criminal Code and-

" read as follows: i

L]

542 (2) Where the accused is found to have been
insane at the time the offence was committed,’
the court, -judge or magistrate before whom the '

. trial was held shaLl order that he be kept in

N : : strict gus in the, place and in, the manner
L I that the..gourt, Judge or maglstrate directs, '

+ .
Lo
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until the pleasure of the Lieutenant Governor
of the province.is known. 1953-54 C 51 S 423,

In essence he is sentenced just as any other .convicted
person, the'diffgfénces lie in where the individual goes and
for how 1ong4/ The mentally ill individual is sent td/ a
maximum sécUrsty psychiétric hospital and not a prison and
he 'is not afforded the luxury of knowing how long’he will be
there. He is-7got eligible fof‘appcalé; pérole or mandatory
supervision and his.fate is in_the hands of the psychiatric
professionals who decide when he is ready to be released. A
further difference lies in.the post-éentence period. Those
found_ not guilty by reason of insanity are subject to the
prerqutive of the Lieutenant Governors Warfant-for the rest

of their life. They may be re—arreSted for any reason. On

the other hand an iandividual convicted in Epg traditional

manner is free after he has completed all the conditions 'gdf

,his.senfence. ‘ - \\_f

_'If Section 542 (2) of the Crimina}-ébde’was.abol;shed,
an individua} found guilty but insané wpuld:then be subjéct- 
to a posﬁ—triél hearing, where the type and lengEh of g
_séntenqe5.woﬁid. be de;efhined.‘ There are several Optioné
. that would be available to the jﬁdgeiat this pointj however,

'indeterminate detention would not be éne. Those convicted
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of a serious crime and/or deemed dangerous during the sanity

stage of the trial would be sentenced to a specific pcriSh_

of ﬁime which could be served in a prison or psychiatric
hospital, where he would have access to treatment, For
thosc not considered dangerous, or where imprisonment would
not be appropriate, they could befput on probation with an
rorder stipulating that they receive psychiatric treatment.
The court could require the individual to see a psychiatrist
. . r
on an outpatient basis).?reside im a group home for the
‘psychiatfically ‘disaBled, participate in a sheltered

workshop program or, any other condition deemed. bencficial in

re—socializing'and rehabilitating the indiyidual,

Attention night also be paid to the development of more
community-based assessment and treatment programs to. deal
with the mentally ill offender. &n add;tion, Caﬁadian
prisons. and refofmatories-should have-adedgﬁtc psychiatric
i services, consultants and accéss to psychiétrim treatment

i

(Swadron, 1973: .182). . . o \

.2 R -
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APPENDIX I *

- After the acquittal of Daniel Mclaghten on the grounds |
of 1insanity in 1843 the house of Lords asked the Judiciary
¢ certain specific’ qu-stions relating to the law of insanity
nd crime. The questions.posed and the subsequent. _replies
follow: ‘ ' ‘

Question 1

What 1is the law respectlng alleged'c;q%es committed by I
persons afflicted with insane delusion in respect of one or
" more -particular subjects or persons: as,*for lnstance, where -
at the time of the commission of the &llefed crime cthe . |
accused knew he was acting contrary to law, but did the act *
complained of* with a view, under the influence of insane
‘delusion of redxessing or revenging some supposed grievance
or injury, or of producing some supposed public benefit? g

Answer 1 | | ' o f;.

‘ Assuming that your Lordshipg inquiries are confined ‘to

those persons who labour under such partial delusions only,

and are not in other respects insane, .we are of opinion

that, notwithstanding the . party accused did the act

complained of with a view, under the influence of insane . |

delusion, of redressing or avenging some supposed grievance

or injury, ‘or of producing some public benefit, he is,.

nevertheless punishable according to the nature of the crime . .

committed, 1if he knew at the time of committing such crime K
", .that he was acting-contrary to law; -by which expression we - =’

understand your Lordships to mean the law of the land.

. _— :

Question 2

What - are the proper quesﬁions to be 'submitted to the
Jury, where a person-alleged to be afflicted with insane
delusion Tespectfing one or more particular subJects or

pepsons, 1is ~charged with the commission of a' crime (murder
_ for example) and insanity’is’ set<gE55§‘a-defente7 .



Question 3 i

In what terms ought the question be-left to the jury as
to the prisoner's-.state of mlnd at the time when the act was
committed?

~

Answer 2 and 3 . - o

As these two questions appear to us to be more
coriveniently) answereqd together, we have to submit our
opinion to be, that the jurors ought to be told in all cases
that every man is to be presumed to be sane, and 'to possess
‘a sufficient degree of reason to be responsible for his
crimes, until the contrary be proved to their satisfaction;
and that to establish a defence on the ground of insanity,
it must be clearly. proved that, at the time of: committing’
the act, the party accused was labourlng under such a defect
of reason, from disease of the mlﬂdf”qs not- to know the
nature and quality of the act he was doing or, 1if.he did
know it, that he did not know he was doing what was rong.
The mode of putting the latter part of the question to the
Jjury on these occasions has generally heen, whether the
accused at the time of doing of the act knew the difference.
between right and wrong: which mode, though rarely, if ecver,
- leading to any mistake with the jury, 1is- not, -as we

concelve, so accurate when put generally and in the
abstract, as when put with teference to the party's
knowledge of right, and wrong in respect to the very act with
which he is charged. If the question were to be’put as to

the knowledge of the*accused seley and exclusively with
reference to the law of the land, -it might tend to confound
the jury, .by inducing them to believe °“that an actual
knowledge of the law of the land was esgential in order. to
lead to a conviction: whereas the law ¥ administered ' upon
the principle. -that everyone must be taken conclusively to
know it, without proof that he does know it, If the accused
was ‘¢ ﬁSCLous that the -act was one which he ‘ought not to do,
and ué that’ act was at the same time contrary to the law ~of .
the lknd, he is punishable: and the usual course therefore,

has been to leave the question to the jury, -.whether the
accused had sufficient degree of reason to know that he was
- doing .an act that'was wrong: and this course we think is.
correct, accompanied with such observations and explanatlons

as the c1rcum5tanaces of each partlcular case may-requxre.
. ¢




Question 4

. If a person under an insane delusion as to existing
facts commits an offence in consequence. thereof, is he
thereby excused? : )

Answer 4

The answer must, of course, depend on the natlre of the
delusion: but making:the same assumption as we did before,
namely, that he labours under such partial delusion only,
and 1is .not in other respects insane, we think he must”™ be
considered in the same situation as to repansibility as .if
the facts  with respect to which the delusion exists were
real. For example, if-under the influence of his delusion
he supposes another man to be in the act of attemping to
take away his life, and he kills that,man as he supposes, in
self-defence he would be exempt from punishment. If his
delusion was thaty the deceased had inflicted a serious
injury to his character and fortune, and he killed him in
revenge for such supposed injury, he would be 1liable to
punishment. ' : s

Question 5 - : : - N

. Related to evidence of a doctor who had not “examined
Che accused prior to seeing him in court and is ‘deemed not
relevant. ‘

—
lq" -- ~ -
-« % . (Whitlock, @963: p. 19-21)
- .
. // r ,r‘ 1‘) * e 7
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APPENDIX 11

b4

Tests of Criminal Responsibility

The McNaghten Test

(Daniel McNaghtéﬁT;-Ecse; C & 200, 210-211, 8 Eng. Re.
718, 722-3) (1843) :

N - - . ! - - ‘ 4
Every wan is to be presumed to be sane, and... to establish

-.. a defense on the ground of insanity, Lif.must be clearly
‘proved ‘that, at the time of-the committing of the act, the
party, accused was. labouring under such a defect of rcasoﬁ,

from disease of the mind as not to know the nature and
quality of the act he was doing: or if he did know it, that
he did not know he was doing’ what was wrong. '

New Hampshire Test
/

State vs Pike

A defendant is to be found not guilty by reason of insanity

if his crime was the offspring or product of mental discase.

The Irresistible Impulse Test e

.-yrong, and to avoid -doi

AL _i_éarséhs-vs_ State (1887) . _ o /7

Did'hé know right from wrong, as appiicd to the particular
act in question?... -*If he did have such knowledge he may

nevertheless not be legally ‘responsible if the two Aollowing
conditions concur:

1) If, by reason of t

7 ‘ "dlseaéc, he.
had so far lost the powkr tofchoos-‘ Batween

he right :and
as that his

Y.

free agency was at the ¥ime destroye

2} . and if, at the &game time, the alleged crim¢ Was .so
connected w1th such—Tiental disease, in the rclation of gause .
and effect, as to have been the product of it solely.

L2
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 B.' Davis vs United States (Federal Rule) (1897)

The accﬁgggﬁEs to be classed as insane, if though conscious
of (the nature of his act) arnd able, ~ te_—dtstinguish
right from wrong ... yet his will, bf/whlch I mean the
governing power ‘of his mind, hg§//Been otherwise. than
volunt: so completely destroyeg’that his actions are not
subjechZ;\\f, but are beyopd his control.

The Durham Test _— STy
Durham vs United States (1954) | , ‘ i

An accused is not criminally responsible if his unlawful act
was the product of mental disease or defect.... We' use
'""disease'" in the sense of a condition which we considered
capable _of either improving or deterloratlng We use
"defect" in the sense of a condition which is not considered
capable of either improving of deteriorating and which may
‘be either congenital, or the result of injury, or the
residual efgfect of a physical or mental disease.

Homicide Act

S & 6 Eliz. 2. ¢ 11, s. 2 (1957)  (U.K.).

2 - (1) Where a person kills or is party to the killing of
another, 'he shall not be convicted of murder if he was

. suffering from such abnormality of mind (whether arising

from a condition of arrested or retarded development of mind
or any inherent causes or induced by disease or injury) as
substantially lmpalred his .mental responsibility for his
acts and ommlssxons in" doing or being a party to the
killing.

_ (2) On a chirge of murder,, it shall be for the defence
£o0 prove thathfghe person dharétd is by, virtue of this
section not liable to be convicted of murder. . ,

(3) A person who buc for this section‘would be liable,

whether as principal or as accessory to be convicted of
murder shall be 1liable instead to be convicted ‘of
manslaughter.’
. (4) The fact that one party to d killing is by virtue
.of this section not liablé to be tonvicted of murder shall
not ~ affect’ the 'question whether the killing - amounted , to
murder in the case. of any other party to 1it, R

. . . : ( ' 3
: . ot : - .
. ‘l . N A - *
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-'L P
The American Law Institute (ALI) Test

Model Penal Code (1962)

(1) A P! {s not regponsible for criminal conduct
if at the time of  suc condugégas a result of mental disecase
or defect he iacks subjtantial capacity either to appreciate
the criminalit y of his|conduct or to conform his conduct to
the requlremehbs of lay.

(2} As noted ijn the Artlcle, the terms, "mental

disease or defect” do not include an abnormality manifested

' only by repeated criminal or otherwise antisocial conduct.

Section 16, (Canada)

"R.S.C. 197&, c. C-34, s. 16,

(1) Ho person shall be convicted of an offence in
re5pect of an act or ommission on his part while insane.

f the purposes of this section a person 1is

ihsane when he is in a state of natural imbecility or has

disease of! the mind to an extent that renders him incapable

v

of appreciating the nature and quallty of an act or omlss1on.

or of know1ng that an act or omission is wrong.

(3) A person who has specific delusions, but is in
other respects sane, shall .not be acquitted on the ground of
insanity unless the delusions gaused him to, belicve in the
existence of a state of thingsW¥hat, if it existed, would
have justified or excused his act or omission.

) (4). Every one shall, wuntil the contrary is provcd be
presumed' to be and have been sane. (//-- -

-
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Tests of Criminal Responsibility: Other Countries

" Scotland - v

5., Insanity; Intoxication. - Insanity on the part of
the accused may be pleaded either in bar of trial, on the
ground that it deprives the accused of power to instruct a

. defence; or to-escape conviction, where it can '‘be shown to
have existed at the date of the act charged. The .general
rule regdrding insanity is that no one is responsible. for
the commission of a crime who is prevented by mental.
disease: (a) from knowing the nature and quality of his
act; or (b) from knowing that the act is legally or morally
wrong; or (c) from.controlling his own conduct, unless the
absence of the power of control has been produced by his own
fault. There must be an alienation of reason in’'relation to
the act committed. Mental weakness or aberration of mind
,not amounting to insanity has been held, quite iIlogically,
“to reduce the glilt of a person charged with murder to
gullty merely of culpable homicide. The defence of
.diminished responsibility applies only to murder and:* the
Court 'is mnot likely to extend the scope of such defences
(Gloag and Henderson, 1968: 737).

4

Mexife
Art. 996. Cicumstances Excluding Responsibility. -
rcumstances excluding penal responsibility are: 1. That

the accused was impelled to amct by an exterior irresistible
physical force; 2. that at the time of the act he was in a
state of unconsciousness of his-acts, brought abqut by the
accidental and . involuntary use of toxic, intox?&aﬁing or
inervating! substances, or by an acute toxinfectious Etate or
by an  involuntary mental disturbance @ (trastorno) of

pathological~ and transitory character (Wheless, 1938:
6%)- . i ' . . s .
The Soviet’ Union : §\

In criminal law the basic provision is art.’ 11 of the

RSFSR Criminal Code, according to which a person who was in

-\ ‘ : N o
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]
a state of ''mon-imputability" {nevmeniaemost') while
, ' committing a socially dangerous act is not:. criminally
o responsible. The wording of art. 11 makes it clear that

the concept of non-imputability is in two ways different’
from insanity.  While .insanity can be described as a more or .
less lasting state of mind, non-imputability 1is relevant
only as a ‘momentary state of mind at the time .of the
commission of the crime. Secondly, non-imputability has
regard to specific acts, whereas insanity generally affects
the legal nature of a person's ertirejconduct. However, the
recognition by the court of the non-imputability of specific
criminal '~ acts will in fact estallish a very strong
presumption of non-imputability of sybsequent criminal act
by the same person. Therefore the admission of non-
imputability “ln one case, followed by  an order for
compulsory psychiatric treatment, tends toward recognizing a
" person as criminally insane. Non-imputability consists of
two elements, a, legal and a psychiatric one. The legal
element 1is preseﬂ% when a person who has®committed a crime
(socially dangerots-act} "could not account to himself for
his actions or govern them" at the time of the commission of
the crime. °~ Thée formula derives from the Soviet concept of
guilt in referring to the intellectual and volitional
aspects of guilt. Non-imputability bars the imposition of a
< .criminal penalty and provides the basis for ordering
== "compulsory measures of a medical nature" (Feldbrugge,
Lr ©ONMEY1973: 3200 . ' a

JArgentina

Art. 34, The following are not criminally 1liable:

1. Anybody who.at the time Jof the commission of the crime
could not appreciate the unldwfulness of the deed or control

his actioms, by reason of insufficiency or diseased

. disturbances of his mind, of by unconciousness, or by error
of fact or-ignorance for which he is fiot responsible. In

case of insanity the court shall‘order the commitment bf the

perpetrator in an insane asylum, from which he may bDe

ey ' discharged only by judicial decisfon uppn hearing the public

. prosecutor thereon, and upon a réport of the experts to the

-effect that the:patient no longer constitutes a danger to

himself or others = (American Series of Foreign Penal Codes,

The Argentine Penal Code, ‘Gonzalez-Lopez, 1961: 28).

-

2

f . N . . -
. i ! . -
. . . \
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[ . .
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Schjoldager and Backer transl. -1961: 29).

Turkex . -

Apybody afflicted with mental disease which causes

- a completa loss of consciousness or of freedom of actiom, at

the | tlme of commission.of the act, shall not be punlshed
(American Series of Foreilgn Penal Codes,  The Turkish

Criminal Code (9) M/;%{gr, 1961: 26).

Al

Norway

' Section 44, An act is not punishable if committed
while the perpetrator was insane or unconscious (American
Series of Penal Codes, Norwegian Penal Code (39}
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