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THE MARRIAGE LAWS AS FOUND
IN THE CANONS OF THE CHURCH OF ENGLAND

Michael P. SAUNDERS

This study examines the marriage canons contained in the present canonical legislation
of the Church of England. These canons, B30-B36, were promulgated in 1969 and may be
found in The Canons of the Church of England: Canons Ecclesiastical Promulgated by the
Convocations of Canterbury and York in 1964 and 1969.

A broad sweep through English history shows that from the time of the Norman
Conquest until the reign of Henry VIII, the canon law of the Western Church operated
effectively in the country. Marriage was generally accepted as being of a religious nature and
the temporal power left such matters to the Church.

In 1533, Henry VIII gave statutory force to the universal ius commune, thereby creating
a new body of national ecclesiastical law and through this act of legal fiction created a new
legislator in matters canonical. The Church of England produced new codes of law for itself
at different times in its history. These historical developments are traced and examined as
are the various canons that applied to marriage.

While the administration of canonical marriage law remained in the hands of churchmen,
and Church courts alone remained competent to settle matrimonial cases, the question is
posed: has the Church of England retained the canonical traditions concerning marriage
which it had operated for a millenium prior to the Reformation?

This study concludes that the present canon law of the Church of England presupposes
both the statute and common laws of England and the general pre-Reformation canon law
of the Western Church, except where that canon law has been affected by contrary statute or
custom in England. While the State does not force its laws on the Church, the Church of
England has accepted most of the statutes which appertain to marriage and has made them
its own.

As to the marriage canons, the Church has continued to profess the doctrine of indissolu-
bility of marriage from the pre-Reformation through the post-Reformation period. Although
the general concept remains unchanged, its application in the life of the Church community
has seen varied applications. An investigation into the preliminaries to and capacities
required for marriage show varying degrees of conformity with pre-1533 canon law and the
present ius commune of the Western Church.

Two serious interventions by Parliament are treated at length: the civil impediment of
clandestinity introduced in 1753 and the notion of voidable — as distinct from void —
marriages which developed latterly after the closing of the ecclesiastical marriage courts and
the introduction of divorce a vinculo in 1857.
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INTRODUCTION Vi

Marriage is an institution coamoen to most
societies and to all ages of numanity. As sucnh, 1t 1s not
a Cnristian concept; nor is it essentially religious in
either form or origin. The union of a man and a woman is
a biological necessity imposed on the species by the law
of nature. As the process of civilization advanced
through the centuries, the taking of a partner by force
or in any other way without freely glven consent was
condemned. we notice that the more refined the plane ot
civilization, the more selective and discriwminating the

process became.

when the Christlian religicn made 1ts 1impact upon
the legal system of Rome as a consequence of the Eaict of
Miian in 313 A.D., the Church found much that aad to be
endurad or changed if tne <Caristians of the emerging
Church were to practice their faith sincerely. This was
certainly true of nwnarriage. Roman marrliage 1n 1ts

aifferent rforms - confarreatic (religious marriage),

ccemptio (higner form of civil marriage), and usus (locwer

feram of civil marriage) - had fallesn into desuetude. what
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did exist and what the early Church had to contend witn
is what Maine calls, "a marital ctie, the laxest the

. 1
Wwestern world has ever seen."

Wwith the conversion of the Barbarians and a
somewhat peaceful and exalted position now being enjoyed
by the Church, it was only natural for the Church to
assert 1its concept of marriage. Marriage Dbecame a
spiritual concern and it was generally accepted as being
of a religious nature. The Church enacted laws to protect
marriage, the guardians of whom were the bishops, and the
tempcral powers left such matters to the Church. History
shows how churchmen developed and refined the notion of
marriage with the tendency at times to legislate to a
degree more necessary than wise. with the advent of the
Renaissance and the rediscovery <<f the Greco-Roman
culture, other standards of morality and law became Kknown
to educated persons. These discoveries were the prelude
to a systematic scrutiny of traditional mores and norms.
The persons of the Xew Learning guestioned wmany areas;

the teaching of the Church was no exception. within the

i. H. Maine, ancient Law, Lendon, Jonn Hdurrav, 1890,
n. 156.




INTRODUCTION viii

realm of ecclesiastical law, the laws of marriage were
subject to microscopic examination and found by some to

be wanting.

The Reformation produced a reformed Church in
England, a Church subject to the Sovereign and out of
communion with the See of Rome. While the administration
of canonical marriage law remained in the hands of
churchmen, and church courts alone remained competent to
settle matrimonial cases, the question is posed: has the
Church of England retained the tradition concerning
marriage which had been its for a millenium prior to the
Reformation? The object of this dissertation is to study
the canon law of the Church of England, in particular,
its marriage legislation. The laws of marriage are like
any other 1legal enactments. They require a system of
jurisprudence which will both establish legal principles
and explain the meaning of laws. This study is restricted
to the practice of the Church of England in England and
is not extended to other churches within the Anglican
communion. Further, three questions need to be answered:
(1) what is the present canonical legislation of the

Church of England, (2) what is the legislation regarding
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marriage, and (3) since the Reformation, has the
Established Church legislated for itself or has it been
legislated for by Parliament? Do the canonical enactments
which affect marriage.have a basis in ecclesial law or
are they purely secular, that 1is, without canonical

foundation?




CHAPTER ONE

THE CANONS OF THE CHURCH OF ENGLAND

A consideration of marriage, as it takes place in
the Church of England, must be viewed in the light of the
peculiar relationship which exists between the State and
the Church of England as established by law.l For "the
process of establishment means that the State has
accepted the Church as the religious body in its opinion
truly teaching the Christian faith and given to it a

certain legal position and to its decrees, if given under

certain legal conditions, certain legal sanctions."2

This State protection of the Anglican Church is not
without cost, for, "the effect of the Reformation
settlement subjects the Church of England to the
legislative supremacy of Parliament and to the executive

and judicial supremacy of the Crown."3

This being the case, two major effects of

establishment are discernable. Firstly, the laws of the

1. Throuch a series of statutes enacted by Henry VIIIL.
2. Marshall v. Graham 1907 218 B 112 at on. 126.

3. R. HAW, The State of Matrimony, London, S5.P.C.K.,
1952, pp. 11-12.
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Church of England are incorporated into the law of the
realm as a branch of general law. Promulgation by
parliament is now required, thereby limiting somewhat the
law's application to persons and causes. Secondly, as
will be explained later, the Convocation of the Church of
England cannot by its own authority enter on
ecclesiastical legislation without royal permission, "nor

make canons without royal licence and assent."4

Doctor Hensley Henson, an Anglican divine, pointed
out in 1939 that, "such a relationship can only be
reasonable for the State and tolerable for the Church on
the suppositioh that the law of the realm is Christian
and the State, which includes the Church as 'built into

its fabric', is Christian."5

Such a position is easily maintained if it is true
that the only marriage law %nown by the State is
Christian marriage law and if in fact, because the Church
of England is that form of the Christian religion
established by law, it is this Anglican marriage law with

which the civil courts of England ought to be cognizant.

4., Ibid., o. 12.

5. ¥%H. HENSOM, The Church of England, Cambridage,
niversity Press, 1939, p. 48.
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while such an opinicn wmay oLave veen true at one

Time 1n recent

hiscory,

sgiritual

representatilve

vecoie;

nor are Church

tnhey conce were.,

In 1915,

the Church of &nglana is not the
of the toctality of the English
ana State unit2a to tne cegree

Canon Scott nolland comwentec an

this inatter:

At tnis moment the spiritual expression
of the State has to e made, not tihrough cne
Churcan of the State; for tc ao this would
of fend religious equality; out through a
curious rform of Christianity wnich nas been
impoverished for the occasion and is called
‘undenominationalism'. This 1s the paradox.
The State has a Church established as 1its
crgan on the spiritual siae cr 1ife; yet
whenever mocmentous 3ocial needs requirs cae
State to act on its sSnlritual side, 1T 1S3
torbidden to ucse its special crgan. It caan
cnly appear on its relilgicus siae 1o a rorn
which aeries 1ts ccric:iai ra2ligion. lher=s are
ror i1nstance, 10 soclal nsews mora2 :Jomentcus
and wore near to the spirituai iire [...]
than warriage [...]aou 1o marriage  one
[Scace] nas rrequently partea ircw  Lae
Churcn's priaclple anag traaitlon.h

Poilzical anu soc.al expedlency .aay DE€ Lhe vasls
cor tne Stat2's gosilcich. If tne 3tatsz i resiuctant co

sl tne raws of tne Church cI kEngliang, wnicn Lo Tieory

ar= izs cwn, it coula be cecauc2 the generai cutloorn o

v. £. HCLLAND, "Church ana =tate" in D.
Recrim 1n tae Churco £ &ncy :

- v hd o
L%, T, L3b.
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the English people on marriage is not in accord with the
theory and doctrine of the Established Church. On the
other hand, if some would expect the State to uphold the
Anglican Church's teaching on marriage, it must not be
overlooked that the Church is in fact a product of
Statute law and is therefore subject to the wish of the
legislator. In reality, the legislator exemplifies the
will of the people expressed in the normal political mode

and executed by Act of Parliament.

In the process of examining and commenting upon
the marriage laws of the Anglican Church, notice must be
taken of the historical developments as they affected the
marriage laws of the Kingdom. This means that the
marriage law of the Church of England as expressed in the
canons of that body cannot and should not be examined in

isolation from the statute law of England.
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A. THE PLACE OF ECCLESIASTICAL LAW IN THE ANGLICAN CHURCH

Before outlining the historical development of the
canons of the Church of England, it would be worth noting
the position canon law enjoys within the 2anglican
communion. Cyril Garbett, the Archbishop of York
(1942-1956), explained in 1950 the nature of law in the
Anglican Church very succinctly:

The canons are rules for the Church's
members, [...] those who dislike them can
resign or withdraw from their membership

... ] of their own free will they can
transfer membership [...] or if they so wish

they can remain outside all Churches.?

Such an unequivocal statement demonstrates an
attitude not uncommon at that time. The Archbishop went
on to say that certain canons could be augmented, amended
or abrogated as the need arose. He then made the very
important statement that: "there are canons which are
based on natural law or revelation; these are

unchangeable and universally binding.“8

7. C. GARBETT, Church and State in England, London,
Hodder and Stoughton, 1950, pp. 227-228.

8. 1Ibid., p. 228.

| ..
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Many, if not all ecclesiastics, would agree that
merely ecclesiastical laws can change and often do. They
would also agree that the basis of much of the
legislation on marriage prior to the Reformation is that
received from Scripture and Tradition. In their

introduction to the 1969 text, The Canons of the Church

of England, the Archbishops of Canterbury and York

stated:

this collection of canons is not a complete
statement of the laws of the Church of
England. It is, in fact, a revision of the
Code of Canons issued in 1603 and covers
roughly the same areas of Church life, but
like that Code it presupposes both the Common
and Statute law of England and the general
pre-Reformation Canon Law of the Western
Church, except where that Canon Law has been
affected by contrary statute or custom in
England. In this it differs to some extent
from the much more comprehensive Code of the
Roman Catholic Church, and it follows the
English secular legal tradition in its
dislike of complete codification.9

The Metropolitans went on to express their hopes that the
new law of the Church of England could be made to perform
its true function and purpose in the building up of the

Christian community.

9. The Canons of the Church of England, London,
S.P.C.K., 1969, p. xi.
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B. THE PLACE OF CANON LAW IN CIVIL LAw - A HISTORICAL
PERSPECTIVE

1. From Kings Edgar III tc denry VIII

Ffhe Dooms (Anglo-Saxon ovock of civil laws) of King
Edgar III (S44-975 AD) sctatea:

i. ana the porough cocurt snall be helcd
three times in the year ana the
county court twice.

2. ana the olshop of the diccese(snire)
and the ealaorman shall be preseat
and shall diresct che observance ot
botn ecclesiastical and secular law.lu

This law was re-enactea by Xing Canute (lu2u-1uU34 aD) 1a

1l . - . .
tne Dccns. In octan of ctnes2 iaws, tne civii ruler
commandeu the Blsnop to ce prasent 1lia oruer to sae tnat
justice was administersa @ty ctne =ecular autncrities.

Tners appears tc be nc separation oetween the sSpiritual

ana secular courts.

(=3
C icnai BELELOLY, »x@w 0K, Sa
27%, voi. i, . 49. [ne faiacrsau «~as . B
axcn "minor <ing" wnc govsrued a salra(sount:).

ve

STERPHENSCH and F. mM&4RCHam, ScUrc
CT1lTUT

23. 'ne Doccm was a na

a coue GCL raws3. 22V2ra.

3UCiL CUCKSE, DUl Tile eSSt

L0UTEU TO ALDC Alif=ud (37.-0
>

+
+
e}

Ll

(L]
[V

e givall aacug ta2

CI Cie 34404 nligs
LApPCrLant e wWas
Yy =0)

o
O »

[ I & 8
[«

[a B SN [ 8]
'l

QU U -
[¢]

-

21}

r
=~ v (D
} "

&
DUk

LT 13 SULCUSSEU T pritd
128

e o Wd@H s ol
3na tTne C[oras L Juuillia.s

O
la PO ¢

G oD
G o
T (.

v

o0



CANONS OF THE CHURCH OF ENGLAND 8

After the Norman congquest of Britain, a
fundamental change occurred. King William I, around 1072,

issued a document entitled Episcopal Laws. By this

ordinance, canon law can be said to have been officially
authorized for use in England as part of the law of the
land. The act established episcopal courts in accord with
canon law and not according to secular law. This action
was taken by the King because the recognition of
episcopal jurisdiction had not Dbeen carried out in
accordance with the precepts of canon law under the

Saxon administration. The law enacted by King William I

stated:

I therafore command and enjoin, by my
royal authority, that no bishop or archdeacon
shall henceforth hold pleas affecting
episcopal jurisdiction in the hundred court,
nor shall they bring forward any case which
concerns spiritual Jjurisdiction for the
judgment of laymen; but whoever has been
summoned for some suit or offence which falls
within the nrovince of episcopal jurisdiction
shall appear at the place appointed and named
by the bishop for the purpose, and shall
thers make answer concerning his suit or
of fence, and he shall make amends to God and
his oishop, not according to the [ decree of
the ] hnundred court, but in accordance with
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the canons and the laws established by the

authority of the bishops.l2

This act established a dual system of jurisdiction
although conflicts were bound tc arise between Church and
State; in general, the principle was accepted that
England, as part of Christendom was subject to the
authority of the Church's supreme legislator and, 1in
spiritual matters, the English people were subject to the
laws of the Church. Indeed, even temporal matters which
had a spiritual dimension were claimed as proper matter

for jurisdiction by the Church authorities.

12. A. ROBERTSON, The Laws of the Kings of England:
From Edmund to Henry 1, Cambridge, University Press,
1925, pp. 234-235. The Latin text reads: "Propterea,
mando et regia auctoritate praecipio, ut nullus
episcopus vel archidiaconus de legibus episcopalibus
amplius in hundret placita teneant, nec causam quae
ad regimen animarum pertinet ad iudicium
saecularium hominum adducant, sed qQuicumgue secundum
episcopales leges de quacumgue causa vel culpa
interpellatus fuerit, ad locum, quem ad hoc episcopus
elegerit et nominaverit, veniat ibique de causa vel
culpa sua respondeat, et non secundum hundret sed
secundum canones et episcopales leges rectum Deo et
episcopo suo faciat".
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The rulings and decrees of the Popes and General
Councils of the Church were made known to the clergy and
laity of the Church in England through provincial
councils or local synods. These local councils also made
known canonical regulations emanating £from central
authorities in Rome. Such laws were presented mostly as

13 Much of this

the local application of universal laws.
work was accomplished through Convocation (the Provincial
synods of Canterbury and York). Not surprisingly,
many of these laws found their way into "text books" not

unlike William Lyndwood's Provinciale (1432), perhaps the

finest example of such a work to be found in England. The
author systematized the constitutions of the brovince of
Canterbury from those of Archbishop Stephen Langton
promulgated in 1221, down to those of Archbishop Henry
Chichley promulgated in 1416. Lyndwood took the
provincial constitutions and having abbreviated them,

arranged them into five books subdivided into titles and

13. Not modifications of universal law but a means
whereby such canons were locally known and enforced.
Compare 1222 Constitutions of Stephen Langton,
archbishop of Canterbury with the Lateran Canons of
1215.

—_—
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chapters on the same plan as the Decretals. He added a
commentary to the text and presented it to the
Convocations of Canterbury and York where it received
official sanction for use in the "Courts Spiritual of the

Kingdom". His Provinciale and the works14 of the English

canonists of the Middle Ages do not as such constitute
the canon law of the medieval English Church. Their
works, however, contained provincial canon law, if we can
call it that, and as such they were a useful supplement

to the universal law, namely, the Corpus Iuris Canonici

of the Western Church.

Church authorities and Church 1law "ruled" the
English people in matters of faith and morals. The
spiritual authority within the Realm expected, and in
most cases received, the assistance and support of the
secular authorities in times of difficulty. A broad sweep
through English history shows that from the time of the

Norman conquest until the reign of King Henry VIII,

14. Such works as the Legatine Constitutions of

Otho (1237) and Othobon (1268) as well as the Pupilla

Oculi of John de Burgh (1385).
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the temporal and spiritual authorities worked reasonably
well together. The system that had developed was
effective and contributed to the upbuilding of English
society and the advancement of the English people.
Christian teaching, learning and example, in theory if
not in practice, fostered lives that were lived according
to the dictates of the Gospel. Such was the situation in
England at the time of King Henry VIII. The Church was
respected and defended by the Crown because it was the

Church of God.

-
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ii. The reign of King Henry VIII (1509-1547)

In 1532, a statute known as "The Restraint of

Appeals" was enacted by King Henry VIII (24 Benry VIII,

15

c.l2). This law forbade any recourse to the See of

Rome. The reasons given for this action were contained in

Section One of the Ordinance.

The Body Spiritual whereof naving power,
when any cause of the Law Divine happened to
come in question, or of Spiritual Learning,
then it was declared, interpreted, and shewn
by that part of the said Body politick,
called the Spirituality, now being usually
called the English Church, which always hath
been reputed, and also found of that sort,
that both for Knowledge, Integrity and
sufficiency of Number, it hath been always
thought and is also at this hour, sufficient
and meet of itself without the intermeddling
of any exterior Person or Persons, to declare
and determine all such Doubts, and to
administer all such Offices and Duties [...]

The Act further stated in Section Two:

and notwithstanding the said good
Statutes and Ordinances wade in the Time of
the King's most noble Progenitors, in
Preservation of the Authority and
Prerogatives of the said Imperial Crown, as
is aforesaid; yet nevertheless since the
making of the said good Statutes and

15. ©Now known as the Ecclesiastical Appeals Act 1532.
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Ordinances divers and sundry Inconveniences
and Dangers, not provided for plainly by the
said former Acts, Statutes and Ordinances,
have arisen and sprung by reason of Appeals
sued out of this Realm to the See of Rome, in
Causes Testamentary, Causes of Marriage and
Divorce [...1 not only to the dgreat
Inquietation, Vexation, Troubles, Costs and
Charges of the King's Highness, and many of
his subjects and Residents of this his Realm,
but also to the great delay and Let to the
true and speedy Determination of the said
Causes, for so much as the parties appealing
to the said Court of Rome most commonly do
the same for the Delay of Justice. And
forasmuch as the great Distance of Way is so
far out of this Realm, so that the necessary
Proofs, nor the true Knowledge of the Case,
can neither there be so well xnown, nor the
Witnesses there so well examined, as within
this Realm, so that the Parties grieved oy
means of the said Appeals be most time
without Remedy: In Consideration whereof,
[...] in the said Cases [...] , doth therefore
by his Roval Assent, and by the Assent of the
Lords Spiritual and Temporal, and the
Commons, in this present Parliament
assembled, and by authority of the same,
enact, establish and ordain, That all Causes
Testamentary, Causes of Matrimony and
Divorces [ ...] appertaineth to the Spiritual
Jurisdiction of this Realm, [...] shall be
from henceforth heard, examined, discussed,
clearly, finally, and definitively ad judged
and determined within the RKing's Jurisdiction
and Authority, and not elsewhere.l6

l6.

Statutes at Large, London, Mark Basket, 1770, vol.

nD. 177.

14
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The Act continued in similar vein stating that the See of
Rome must not be approached for any reason whatsoever.
any infraction of this Statute carried the penalties of
outlawry, banishment and forfeiture attached. to the

famous Act known as Praemunire issued by King Richard II
17

in 1393.

With the repudiation of Papal Authority, canon law
was cut off from its source and left with no authority;
for the authority on which it depended was declared to
have no force whatsoever in England. However, the problem
was easily solved by the provisions contained 1in a
subsequent act issued in 1533. Known as "The Submission
of the Clergy and the Restraint of Appeals”

18

(25 Henry VIII, c.l19), the preamble to the Act recalled

17. The name is taken from the opening words of the writ
"Praemunire facias N.N. quod sit coram nobis [...]".
It concerned the introduction of a foreign power into
the kingdom and creating "imperium in imperio" by
paying obedience to papal process which was said by
some to belong to the king. The Statute of Praemunire
(16 Richard 11, c.5) was repealed by the Criminal Law
Act 1967.

18. Now known as the Submission of the Clergy Act 1533.
The short title being given to it by the Statute Law
Revision Act 1948. Hereafter cited as S.L.R.
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passed by Convocation on May 15, 1532

had
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resolution known as "The Submission of the Clergy"

"asked"

19 at which the clergy

for an examination and judgement concerning

ecclesiastical laws. In reply to the clergy, the 1533 Act

stated:

Where the King's humble and obedient

subjects, the Clergy of this Realm of

England, have not only acknowledged according

to the ¢truth, that the Convocation of the
same Clergy, is, always has been, and ought
to be assembled only by the Ring's Writ, but

also

submitting themselves to the King's

Majesty, have promised in Verbo Sacerdotii,
that they will never from henceforth presume
to attempt, alledge, claim or put in use, or

enact,

promulge or execute any new cCanons,

Constitutions, Ordinances Provincial, or
other, or by whatsoever other Name they shall
be called, in the Convocation, unless the
King's most Royal Assent and Licence may to
them be had, to make, promulge and execute
the same; and that his Majesty do give his
most Royal Assent and Authority 1in that
Behalf;

And

Canons

whatever Constitutions, Ordinances and

Provincial or Synodal, which

heretofore have been enacted and be thought
not only to be much prejudicial to the King's
Prerogative Royal, and repugnant to the Laws
and Statutes of this Realm, but also overmuch
onerous to his Highness and his Subjects; the
said Clergy hath most humbly besought the

19.

Dispensation in Practice and Theory: Being the

Report of a Commission appointed by the Archbishop

of Canterburv in 1935, London, S.P.C.K., 1944,

D.

54.
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King's Highness, that the said Constitutions
and Canons may be committed to the
Examination and Judgement of his Highness,
and of two and thirty persons of the King's
subjects, wherefore sixteen to be of the
upper and nether House of Parliament of the
Temporality, and the other sixteen to be of
the Clergy of this Realm; and all the said
two and thirty Persons to be chosen and
appointed by the King's Majesty;

and that such of the said Constitutions and
Canons, as shall be thought and determined by
the said two and thirty Persons, or the more
part of them, worthy to be abrogated and
annuled, shall be abolite and made of no
Value accordingly:

and such other of the same Constitutions and
Canons [ ...] with the Laws of God, and
consonant to the Laws of this Realm, shall
stand in their full Strength and Power, the
King's most Royal Assent first had and
obtained to the same; '

Be it therefore now enacted by the Authority
of this present Parliament according to the
said Submission and Petition of the said
Clergy, that they not any of them from
henceforth shall presume to attempt [...] or
put in use any Constitutions, or Ordinances
Provincial or Synodal, or any other Canons

[ ... 1 in their Convocations in Time coming
(which always shall he assembled by Authority
of the King's Writ) unless the same Clergy
have the King's most Royal Assent and Licence
to make [...] such Canons, Constitutions and
Ordinances Provincial or Synodal:

upon pain of everyone of the said <Cleray
doing contrary to this Act, and Dbeing
therefore convict to suffer imprisonment and
make Fine at the King's @#ill.20

20.

Statutes at Large, vol. 2, pp. 189-190.

17
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I'he Act went on to state that all laws, synogal and
Provincial, that have been maae 1in the Realm werea to be

looked into and that,

[ ... ] forasmuch as such Canons, [ ... ] as
heretofore have been made by the Clergy of
this Realm, cannot now at the Session of this
present Parliament, by Reason of shortness of
time, be viewed, examined and determinea by
the King's Highness and thirty-two Persoas

[ ...], that the King's Highness snall have

Power and Authority to nominat2 and assign,
at nis Pleasure the said [...] Persons [...];

snall have power and authority to view,
searcn, ana examine the saia Canons,
Constitutions and Ordinances Provincial ana
synoaal neretofore mace, and such oL them

[ ...] aajuace worthy to Dbe continuea, <ept,
anu cbeyeua, snall be from tihencetorth Kept,
opeyed and executed within this Realm [...1;

anu tne Resiaue of tne saidad Canons,
Constitutions, and Jralnances Provincial

[ ...] shall from thenceforth be voiu ana orC
none =ffect, [ ...]1

No Canons, Constitutions, or Ordinances snall
be made or put into execution, [ ...], whicn
shall be contrariant or regugnant to the
King's Prerogative Royal, or tihe <{ustoms,
Laws or Statutes of this Realm [...]21

-

T'na aocve Act specifically mentionec tnat acpealing to

2ome ia cases concerning matrimony (secticn 3) 13 again

2l. 1loiza., ©. 19v.
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19

forbidden in line with the Act (24 Henry VIII, c.12)

passed earlier.

Some delay was anticipated in carrying out this

examination and 3judgement. Section Seven of the

defined the status of canons during the interim:

Provided also, that such Canons,
Constitutions, Ordinances and Synodals
Provincial being already made, which be not
contrariant or repugnant to the Laws,
Statutes and Customs of this Realm, nor to
the Damage or hurt of the King's Prerogative
Royal, shall now still be used and executed
as they were afore the making of this Act,
till such time as they be viewed, searched or
otherwise ordered and determined by the said
two and thirty Persons, or the more part of
them, according to the Tenor, Form and Effect
of this present Act.22

Act

The final section of the Act, Section Seven, seemed to

imply that canon law promulgated orior to the

Act

remained in force until specific legislation by the King

and Parliament abrogated such laws.

22.

Ibid., p. 191.
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For canons made after the Act, Section One of the
Statute is quite explicit. In summary form, it appears

like this:

a) A Convocation cannot be convened without the Monarch's
consent.

b) Convocation cannot constitute canons without Royal
Licence.

c) When consent and licence have been given, any canon

"concluded" cannot be executed without Royal Assent.

The constitutional position created by this legislation

remains essentially unaltered down to our own day.

The power of the Church of England to enact canon
law subject to the King but not to Parliament 1is
controlled by this Act (25 Henry VIII, c.19). @ith the
transfer of ecclesiastical supremacy to the King granted
by the earlier act (24 Henry VIII, c.l2), it became
increasingly impossible to recognize two practically
independent lawgivers - King and Pope - whose enactments

affected the lives of both the King and his subjects. The
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Act whicn empoaies the submission of the clergy (25 Henry
VIII, c.l19) makes plain that canon law is now English
law. By accepting the Act, the clergy admit that
canonical law was binding on them only because of the
King's licence and authority. As nas already been
mentioned, this same Act tells us that canons already
made and not repugnant to the realm or the King's

orerogative are still in force.23

Some authors suggest that the law which Henry

wanted and intended to revise was not thne Corpus Iuris

Canonici, but the oprovincial canon law which was tne
local expression of universal law. The Act constantly
reters to cthe word "provincial", sometites jolning it
with "cancn"; other times with "ordinance" and again with
"constitution". Indeed, some have interpreted the 1534

reprinting of the Provinciale by oraer cf the King to

support the nocion that his intention was to revise the

provincial cancon law.

23. "Tne King's Prerogative" 1is seen oy souwe
seclaratory of the old Couwmon Law 2as it
nra-Refcrmaticn cavs. Tne sover=2ign usuali’y
alwavs, ccnvenec, dilssolved and r=acgulat=a alil
scclesiastical synods and ccavocaticns; ct. =2
Vi, c.1 - Privilegce ct Clercy ACT l4cb,
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P.G. Ward reminded his readers in the 1934

publication, Standing Orders of the Church of England,

that the statute considered above must and can only refer

to provincial legislation; it could be no other. For,

The Canonist knows that for the Church
of England in either or both of her provinces
to attempt the latter [i.e. to change the
c.I.C.] is beyond her authority, since a part
of the Catholic Church cannot legislate for
the whole. As she looks to the Universal
Church in her theology and worship, so she
must do in the discipline involved in
canonical obedience.24

However, the Provinciale contains an extensive gloss

which details the relationship of provincial law to the
"ius commune". This fact makes it difficult to agree with

Ward's opinion.

By an act of legal fiction, Henry declared and
asserted that canon law had been operative in England not
because of the Pope's authority, but simply because the
English people had accepted it freely and lived by it out

of choice. This was made clear 1in the Statute of 1533

24. P. WARD, "The Past and Present of Canon Law in the
Church of England"™ in J. BULLARD (ed.), Standing
Orders of the Church of England, London, Faith Press,
1934, p. 5.
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known as "The Act concerning Peter's Pence and

Dispensations® (25 Henry VIII, c.21) which stated:

for where this your Grace's Realm recognizing
no Superior under God, but only your Grace,
hath been and is free from Subjection to any
man's Laws, but only to such as have been
devised, made and obtained within this Realm,
for the wealth of the same, or to such others
as by Sufferance of your Grace and your
Progenitors, the people of this your Realm
have taken at their free Liberty, of their
own consent to be used amongst them, and have
bound themselves by long Use and Custom to
the Observance of the same, not as to the
Observance of Laws of any foreign Prince,
Potentate or Prelate, but as to the customed
and ancient Laws of this Realm, originally
established as Laws of the same, by the said
suf ferance, Consents and Custom, and none
otherwise [...]25

In 1953, Anglican Bishop R. Mortimer26 suggested
that Henry attempted to solve the problem of the
reception of law by the English people from a foreign
prelate by declaring himself as occupying the position

27

formerly held by the Pontiff and by statute (26 Henry

25. Statutes at Large, vol. 2, o. 194.

26. R. MORTIMER, Western Cancon Law, London, Adam and
Charles B8lack, 1953, p. 57.

27. Statutes at Large, vol. 2, p. 203.

-]
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VIII, c.l)28, the King was now the source and font of

canon law. In this way the pre-Reformation canons were to
continue as the law of the Church as long as they were
not contrary to civil or royal law and thus canon law
became transformed into national law. On this theory, the
ecclesiastical law of the Church of England was now
binding on the people because it derived its authority

from the King's Majesty.

The Commission authorized by the Act of 1533
(25 Henry VIII, c.l1l9) to examine the ecclesiastical laws
made up to that date was not appointed. Consequently,
another act was passed in 1537. The Act has no title and

is referred to as 27 Henry VIII, c.l5. It states in full:

The King shall have authority to name
xxxii Persons, viz., xvi Spiritual and xvi
Temporal, to examine the Canons and
Constitutions heretofore made according to
the Statute 25 H.8. c¢.l19. But no Canons or
Constitutions shall be made without the
King's Assent, nor which be contrary to the
King's Prerogative or the Laws of this
Realm.29

28. The act by which the King declared himself head of
the English Church.

29, Statutes at Large, vol. 2, p. 234.
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Phis time the King took no actlon; nO members were
appointeda. This caused Parliament to promulgate another
statute in 1545 (35 Henry VIILI, c.l16). However, in this
instance tne law was aifferent. Not c¢cnly were the
Commissioners invested with the authority to examine
existing canons and judge their worth, but they were also
invested with the power to make new canons.30 Foxe, the

Martyrologist, suggests 1n the preface of the 1571

orinting of the Reformatio that a code of some type was

produced by this Commission. If such a coae dia exist,
ana there seems no real evidence for doubting Foxe's
ccinion, wny dia Henry nct promulgate tne new law? Tue
reasons ror sucn aelays are not clear. Dibdin cites
various authors wno have posited reasons for hHenry's
reluctance to sign and promulgate new ecclesiasticail

31 : .
laws. Among the various reasons given weres tne lack of

30. Iblc., p. 366. "The King shall have authority auring
nis life to name two and thirty perscns, viz.,
sixteen Spiritual and sixteen Temporal, to examine
all canons, constitutions and ordinances, Principal
and Svnodal, and to establish all such laws

ecclesiastical as shall be thougnt by the King ana them

convenient to ve used in all spiritual courts.”

I,. DIBDIN and J. CHADWYCK HEALEY, &nglish Cnurcn Law

(W8]
[
.

ana Diverce, Lonuon, 1912, Jchn &urriay, »g. 4-s.
herearc2r cita2u as Z.C.L.C.
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perseverance on the part of those entrusted with the task
of producing a code and a possible split between the
Ccatholic Emperor and the English King who were engaged in
common political pursuits. 1In view of the latter, any
attempt by the King to impose new laws would have created
grave problems and precipitated a religious war with
former political allies. Hence, for reasons of State,
Henry would not authorize any new laws. It was left to
Henry's successor - Edward VI - to bring about some

changes sanctioned by this and similar acts.




England, Parliament acted to complete the compilation of
the ecclesiastical laws that had been promised during the
previous administration. An act of 1549 titled, "An Act

that the King's Majesty may nominate and appoint two and

CANONS OF THE CHURCH OF ENGLAND

iii. The Reign of King Edward VI (1547-1553)

With the ascent of Edward VI to the throne of

27

thirty Persons to persue and make Ecclesiastical Laws,"

also known as 3 & 4 Edward VI, c¢.ll, said:

Bishops, divines, lawyers and laymen was appointed by Act

Albeit the King [..J Ruler under God of
this Realm, ought most justly to have the
Governement of nis Subjects, and the
Determination of their Causes, having not of
long Time been put in Use nor exercised, by
reason of the usurped Authority of the Bishop
of Rome, be not perfectly understood nor
known of his subjects, and therefore of
Necessity as well as for the abolishing and
putting to utter Oblivion the said usurped
Authority, as for the necessary
Administration of Justice to his loving
Subjects, [...] that [ ... ] the King during
Three Years have authority, by the Advice of
his Council, to name thirty-two Persons to
examine the Ecclesiastical Laws, and to
gather and compile such TLaws as shall bhe
thought to him, his <Council and them,
convenient to be practiced within this Realm
in all Spiritual Courts.32

A thirty-two member Commission composed

32.

Statutes at Large, vol. 2, p. 435.

of
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33 to resolve the matter of the

of the Privy Council
reformation of the canonical laws. Eight members of the
Commission were directed to "rough hew the canon law, the

rest to conclude it afterwards."34

The eight members

prepared a text which the rest of the Commission would
evaluate on its completion. These men were selected with
critical care since both the theology developed under

their King, Edward VI, and the work of the Law Commission

had become more Protestant in outlook.

The document produced was known as the Reformatio

Legqum Ecclesiasticarum (1552-53). Parliament was

dissolved on April 15, 1552 and did not meet again until
the first of March 1553. No step was taken to present the
finished document to the 1553 Parliament for its
ratification. It is clear that whatever the reasons for
opposition to the legalization of the proposed new law,
it had opponents influential enough to bar its progress.

Dibdin reports that the Duke of Northumberland, whose

33. This appears in an Act of Privy Council for October 6,

1551 issued at Hampton Court Palace; cf. E.C.L.D.,
p. 10.

34. Ibid., p. ll.

-
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influence was foremost during Edward's last years, did
not wish the reformed canonical legislation ratified.
Consequently he used his -position to delay its
promulgation. No reasons are given for Northumberland's

actions.35 on July 6, 1553 King Edward VI died.

35. 1bid., pp. 16-17.

il
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iv. The Reign of Philip and Mary (1553-1558)

Catholic Queen Mary followed Edward on the throne.
She married Philip II of Spain and for both of them
matters Protestant were to be suppressed. Their aim was
to restore England to its rightful faith and obedience to
the See of Rome. In 1554 A.D., all articles and
provisions which had been made against the See of Rome
were repealed by a lengthy Statute which included the Act
of Reconciliation pronounced by Cardinal Reginald Pole,

Legatus a Latere. The act is known as "An Act repealing

all Articles and Provisions made against the See
Apostolick of Rome, since the twentieth year of King
Henry the Eight, and for the Establishment of all
Spiritual and Ecclesiastical 2ossessions and
Hereditaments conveyed to the Laity." It is referred to

36 The following Acts were

as 1 & 2 Philip and Mary, c.8.
repealed by this Statute:

24 Henry VIII, c.l2 - Restraint of Appeals

25 Henry VIII, c.l9 - The Submission of the Clergy

25 Henry VIII, c.2l -~ Peter's Pence and Dispensations

36. 1 & 2 Philip and Mary, c¢.8 was totally repealed bny
S.L.R. 1863.
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Section XI of the Philip and Mary Act stated:

Be it enacted by the Authority of this
present Parliament that [...] all other [...]
acts made in the twenty-£fourth and
twenty-£fifth Years of the Reign of the said
late King, and every one of them and all,
every Branch, Article, Matter and Sentence in
them and every of them contained, shall be by
Authority of this present Parliament from
henceforth utterly void, made frustrate, and
repealed, to all intents [ ... 1] and
Purposes.37

31

Other acts of King Henry obtained special mention

in Philip's and Mary's Statute, Section XXIV:

26 Henry VIII, c.l - King Head of Church

27 Henry VIII, c.l5 - Thirty-two Person Commission to

examine ecclesiastical law

The Section (XXIV) went on to state:

[ ...] all Clauses, Sentences and Articles of
every other Statute or Act of Parliament,
made since the said twentieth Year of the
reign of King Henry the Eight, against the
Supreme Authority of the Pope's Holiness, or
See Apostolick of Rome, or [...] any other
matter of the same Effect, [...] that is

37.

Statutes at Large, vol. 2, p. 474.
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repealed in any of the Statutes aforesaid,

shall [... ] also by Authority herecf from

henceforth utterly void and of none Effect.38
Although two other acts that concern us were not
mentioned by name or number in the Act of Philip and
Mary, that is, 35 Henry VIII, c.l6, and 3 & 4 Edward VI,

c.ll, it is obvious that both were implicitly included in

Section 24 and therefore repealed.

38. 1Ibid., po. 475.
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v. The Reign of Queen Elizabeth I (1558-1603)

In 1558 Elizabeth became Queen of England. Her
first Statute (I Eliz. I, c.l), "An Act restoring to the
Crown the ancient jurisdiction over the Estate

Ecclesiastical and Spiritual, and abolishing all foreign

39

Powers repugnant to the Same," partially repealed the

Statute of Philip and Mary (1 & 2 Philip and Mary,
c.8). Elizabeth was concerned with restoring the
legislation and regimen established by Kings Henry VIII

and Edward VI.

[ ...], That the said act made in the said
first and second Years of the Reigns of the
said late King Philip and Queen Mary, and
all and every Branches, Clauses and Articles
therein contained [ ...] may from the last
day of this Session of Parliament, by
Authority of this present Parliament be
repealed, and shall from thenceforth be
utterly void and of none Effect.40

However, Section XIIT of Elizabeth's Act stated:

[ ... ]Jall other laws and Statutes, and the
Branches and Clauses of any Act or Statute,

39. Now known as the Act of Supremacy 1558. Short title
given by S.L.R. 19438.

40. Statutes at Large, vol. 2, n. 509. Mistakenly
printed as page 517.

-
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repealed and made void by this said Act of

Repeal (1 & 2 Philip and Mary c.8) [ I

and not in this pgresent Act specially

mentioned and revived, shall stand, remain,

and be repealed and void, in such 1like

Manner and Form as they were vefore che

making of this Act [ ...]4l

Of tihe various acts which concern us, viz., those
promulgatea oy Henry ana Edwara and mentionea 1n
previous pages, the tollowing Statutes were not
specifiea in Elizabeth's Statute ana tnerefore stood

repealed. These Acts were:

26 Henry VIII, c.l - King as Suprene deaa of the Crnurcn
of Englana

27 Henry VIII, c.l5 - Commission appointed oL thirty-two
persons to examine Ecclesiastical
law

35 Henry VIII, c.l6 - Idem.

3 & 4 Edward VI, c.1ll1 - Idem.

However, the subject matter of these ordinances, e€xceont

26 Henry VIII, c.l, was contained in earlier legislation

effected oy King Henry andé specifically remained 1in

piizabeth's first Act whicn revivea 25 henry VIILII, c.19

(cne Thirty-two member Commlssion).

41. Ibiu., D. 510. Mlstaxenly priaced as pace 5ls.
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After the death of King Edward VI, the work of
the Commission that had been established to revive canon
law ceased and fell into abeyance. The project was
resurrected by Matthew Parker, Archbishop of Canterbury
(1559-1576), and revised by him after Elizabeth came to
the throne. In 1571, he published a list of canons under

the title Reformatio Lequm Ecclesiasticarum.

An attempt was made to have this authorized by
the Cueen,

[ ...] Strickland mentioned it in a speech

whilst introducing into the Commons seven

bills on ecclesiastical matters. He said the

book had rested with the House for twenty

years, and he had it produced. Foxe, the

Martyrologist, printed it in the same year.

But the Queen stopped the seven bills as

striking at her Prerogative and nothing more

was done about the Codex.42

In the same year, 1571, a short series of
disciplinary canons were agreed upon DY the Upper House
of Convocation. None of these canons applied directly
to marriage.43 However, the document 4id not receive

the confirmation of the Lower House of Convocation, or

of the Queen, and thereby had no binding authority.

42. P. WARD, oo. cit., pP. 7.

43. Although a form of excommunication for adultary
was included.
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A further series of thirteen Articles concerning
holy orders was drawn up by Convocation in 1575 and
authorized by the Monarch. Two further lists of Articles
were drawn up by the Convocation; in 1585, six Articles
were produced, one of which - Article III - removed the

44 These six

requirement of asking banns three times.
Articles received the full approval of both Houses of
the Canterbury Convocation and were authorized by the
Queen.45 Twelve further Articles passed both Houses of
Convocation in 1597 and also received royal assent. They
were concerned with the clergy, the sacraments and

parochial registers.

These canons, as well as other ecclesiastical
legislation promulgated Dby Queen Elizabeth I, were
confirmed by her only for the duration of her life.46

After her death, these three sets of Articles were

44. This repealed canon XI of the Synocd of Westminster
held in 1200 AD. It was restored by canon 62 of the
1603 Series.

45. R. HAW, op. cit., D. 9]1.

46. J. JOYCE, English Sacred Synods, London, 1855,
p. 620.
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revisea ana tormed into a coherent code 1n 16U3-U4
under the Lleadership of Richard Bancroft, Bishop of
London. A list of one hundred and forty-one canons was

presented to King James I.47

17. &. MORTIMER, oc. cit., o. 61.
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C. THE CANONS OF 1603

i. King James the First (1603-1625) and the "Canons

of 1603"

On the accession of James I, the opportunity was
taken to produce a collection of canons, the majority
of which were taken from various ecclesiastical laws
issued auring the reigns of the three previous
monarchs. These one hundrad and torty-one canons were

5

approved oy the Canterbury Convocation on June 25,

l60448 ana oy Letters Patent of the King on
septemver 6, 1604;49 unlike Elizabeth, James confirmed
the canons for himself, his helrs and lawtul

successors. It is said thnat James I,

in an arbitrary fashion, ordered the Cocde to
pe observed in the province of York, though
it had never been considered or approved by
the Convocation. The latter protested, being

45. The Canon Law of the Church of Englana: Beinc the
Report of the Arcnpbishops' Commission on Cancn
Law, Lonaon, S5.P.C.K., 1947, 2. xiii. ner=aftar
cit=ad as C.L.HK.

49. J. KENYON (ea.), Tne Stuart Constituticn 16U3-16¢g8:
Documents ana Commentary, Camwriage, bniversity
Press, 196y, p. 127.
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afraid that this procedure might become a

precedent and that it would in future be

obliged to give automatic approval to what

the other Convocation see fit to determire.

The King gave way and issued the Royal

Licence (to York) to enact canons.50

The canons were subsequently approved by the
Convocation of York in 1605-1606. The difference in the
date of enactment by the two Convocations led to the
legislation's being known as the "Canons of 1603", the
date when work "commenced" upon them. Although the

"Canons" were confirmed by James I, they were not

confirmed by Parliament.

The question can be asked: did James I execute
what Henry VIII declared his intention to be, namely
the revision of laws ecclesiatical? The provincial
canon law was not revised. What did appear were canons
which obviated the need for revised laws. As both

51

Mortimer and Ward52 assure us, the old canon law of

50. C.L.R., po. 73.
51. R. MORTIMER, op. cit., p. 62.

52. P. WARD, opb. cit., p. 8.
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the Universal Church remained in force albeit diminished
by its non-acceptance and eroded by statute law. The
ncanons of 1603" were new creations, the product of the
theological <thought of three Protestant reigns and

reflecting, be it dimly, the spirit of the Reformatio

Legum Ecclesiasticarum.

The "Canons of 1603" sought to impose order where
chaos reigned. Clerics wanted to know what laws bound
them. Such concern is understandable when ministers'
lives were at stake. The crime of high treason was a
constant threat for those whose feelings were directed
towards a lawgiver outside of the realm. Although the new
canons repeated some of the laws they were supoosed to
replace, they rested on a new authority. King and Church

assented to them and authorized their use.

The Church of England, acting through her
Convocations with the licence and assent of the monarch,
could make new laws or canons. In this way,
ecclesiastical laws could ©oind the clergy in their

official capacity. As this was the only constitutional
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way in which the Church of England could legislate for
itself, canons were rightly regarded as a most important
expression of the mind of the Church on any matter.
Unlike the "Thirty-nine Articles” establishing the Church
of England (1571), it can be said that the "Canons of
1603" were not themselves standards of Church teaching.
Rather, with rare exceptions, they were mainly
disciplinary by-laws designed to enforce the observance
of laws - some ecclesiastical and others civil - which
existed independently of the canons, the breach of which

could lead to a penalty.

The "Canons of 1603" remained intact until minor
alterations were made in 1865, 1887, 1892, 1921, 1936 and
1946 in the light of changes in the statute law. They
were the only “canons" which had post-Reformation

authority for the Church of England until 1964.

i
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ii. The Binding Authority of the "Canons of 1603"

As the "Canons of 1603" were not confirmed by
Parliament, the question may be asked: what authority did
they have over the laity of the Church of England? The
leading case in civil law which answers this question was
heard in 1736 (Middleton v. Crofts) before the Chief
Justice of the King's Bench, Lord Hardwicke. Giving
judgment on the general principle, and speaking in the

name of the whole court, he said:

We are all of the opinion that the Canons
of 1603, not having been confirmed by
Parliament do not proprio vigore bind the
laity, I say proprio vigore, by their own
force and authority, £for there are many
provisions contained in these canons, which
are declaratory of ancient usage and law of
the Church of England, received and allowed
here, which in that respect, and by virtue of
such ancient allowance will bind the laity;
but that is an obligation antecedent to, and
not arising from, this body of canons.33

Lord Hardwicke's judgment was criticized by some writers;
but the ecclesiastical court of Canterbury - the Court of
Arches in a 1753 case (Lloyd v. Owen) - upheld his

decision. His Lordship's opinion received the approval of

53. 2 Atkins 650, at p. 653. Quoted in C.L.R.,
pp. 76-77.
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the House of Lords (the Realm's highest court) in 1868 in
a case involving the Bishop of Exeter (oxeter V.
Marshall).54 However, Archbishop Garbett wrote in his

1950 publication, Church and State in England, that the

canons of 1603 "are binding on the clergy, but not on the

laity as they were not passed by Parliament."55

Notwithstanding the Archbishop's opinion, the
earlier judgments from civil and church courts cannot be
ignored. That being the case then, the canons are binding
on the laity as far as they declare ancient usage and
were the laws of the Church "of" England received and
allowed in the Kingaom. where they do not ueclare ancient

usage, they are not binding on the laity.56 The wora

54, LR3, HL17. Quoted 1in C.L.R., p. 77.
55. C. GARBETT, op. cit., p. 233.

56. The Exeter-Marshall case concerned itself with an
interpretation of 25 Henry VIIIL, c. 19; c£f£. Church
Acts and Measures, a Reprint of the title
Ecclesiastical Law frcm Halspbury's Statutes of
Enaland, 3rd edition, London, Church House Book
Shop, 1969, p. 24. Heresafter cited as Church Acts and

Measures. The rule that canons must be provea to nave
been continued and acted upon derives from the
doctrine of desuetude - under which canons become
obsolete by long continued non-use - which formed
part of the canon law before the Reformation.

Thus in Rex v. Archbishop of Canterbury, 1902

2 KB S03 it was neld that a practice which rell into
aisuse in l4uU was no longer binding though the form
still rsqguired 1it.

il
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"ancient” must mean in the context of the judgment a time
prior to 1603. The word "sent” directs attention to the
sender of ecclesial law - the Apostolic See - which is
"allowed" or promulgated by the local church in England
and presumably supported by the civil ruler. Therefore,

it would seem that the Corpus Iuris Canonici was still

binding on the laity. This is strengthened by the
reminder that medieval canon law was not set aside by the
State in the period of the Reformation. Thus, the Corpus

Iuris Canonici and the Constitutions and Canons

Ecclesiastical of 1603 in so far as they reproduced the

canon law of the Latin Church in force and the usage of
the English Church allowed for by particular law, indult
or custom operating before the Reformation, still had
authoritative value and binding force for the Church of
England. Problems associated with non-observance of law
and the growth of customs contrary to the law, as well as
the notion of desuetude created other difficulties.
However, these concepts are not germane to the present

discussion.
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D. THE REVISION OF CANON LAW

i. The Revision of the Constitutions and Canons
Ecclesiastical of 1603

A general outline has already been given of how
the "Canons of 1603" came into being. That legislation

saw few amendments. Four changes took place in 1865 which

dealt primarily with ordination.57 Two canons which

concerned times of marriage were changed in 1887 and then

58 Two new canons were added, one in 1892

59

again in 1936.

the other in 1921
f.60

which affected clergy discipline,

which dealt with the Convocation itsel

57. Canons 36, 37, 38 and 40 were amended; these canons
refer to declarations and subscriptions made by
those about to be ordained.

58. Canons 62 and 102 were amended to correspond to
Statute law regarding the hours during which a
marriage may be solemnized.

59. Canon 142 gave canonical effect to the Clergy
Discipline Act 1892.

60. Canon 143 centred on the clerical representation
allowed in the lower houses of the Convocations of
Canterbury and York.
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No attempt was made to revise the 1603 canons
until 1866. The Convocation of Canterbury appointed a
committee which produced a draft and presented it in
1873. The Archbishop of Canterbury sent the draft to the
Deaneries for their comments. In 1879 the results were
reported back to the Lower House of Convocation in
Canterbury which dismissed the whole work as being too
difficult to consider at that time. The Report lay
dormant for sixty vyears until 1939 when it was
resurrected by a new commission which had been appointed
to investigate canon law in the Church of England. The
Lower House of the Canterbury Convocation had requested
its President, Archbishop Cosmo Lang of Canterbury, to
consider the whole question of the revisions and

61 The Commission was appointed

codification of canon law.
in 1939 by Dr. Lang and Archbishop Willianm Temple of
York. Dr. Cyril Garbett was named chairman of the

committee. The Commission's terms of reference were

concise: (1) what is the present state of Canon Law in

61. The York Convocation made the request in 1934.
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England? (2) what is the status of canons promulgated
before and after the Reformation? Depending upon the
Commission's conclusion, they were to prepare a body of
revised canons for admission to the Convocations of

Canterbury and York.

The Commission presented its report in 1946

entitled The Canon Law of the Church of England. Much of

Report is written in the form of a short history of Canon
Law. It stated that the history of the law of the Church
of England was divided into three main periods. (1) From
the earliest times to the appearance of the Decretum
Gratiani in 1140 AD, this period, known as "Jus
Antiquum", was a time when the law of the Church had to
be deduced from collections of varying merit compiled by
private individuals. (2) The second period, characterized
by the term, "Jus Novum", dated from 1140 AD until the
Reformation. During this interval, ecclesiastical laws
were derived from collections of codified laws that had
been promulgated by the authority of the Papacy. Such
"codes” were in fact the various collections that would

in time be recognized as constituting the Corpus Iuris
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62

Canonici. (3) The third period began with the

Reformation and lasted until the present day (1946),
"when the Church of England, now an independent national
Church, has deduced its laws not from any one collection
or code but from a variety of sources making up what is

called the Ecclesiastical Law of the Church of England.

We call this period, the period of mixed sources."63

The Commission's answer to the question, "what is
the status of canons promulgated before and after the

Reformation", was expressed in this way:

The formulation of the question we found
somewhat 2=2mbarrassing owing to the
uncertainty of what is meant by 'canons'
where the word first occurs. We will assume
that it means, or at least includes, the
totality of the pre-Reformation Canon Law, or
that part of it which survived the
Reformation, as having been thereforto
received in England and not being contrary to
any statute or custom of the country or the
Royal Prerogative. [ ... ] the task of
analyzing the ancient Canon Law in such a
manner as to identify and segregate the
elements which did so survive has never been
seriously attempted in any detail.64

62. Cf. C.L.R., pp. 26-42.
63. C.L.R., D. 6.

564. 1Ibid., o. 79.
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Consequently, the Commission decided that a revised body
of canons should be produced. A revision was prepared by
it and included a proposed canon (c. VIII) which would

define the status of Canon Law in England.

The Canon Law of the Church of England
consists not only of this Code, meaning
thereby these present Canons as added to or
varied from time to time, but also of the
General Canon Law, meaning thereby such
provisions of the Canon Law in force in
England at the passing of the Act 25 Henry
VIII, c¢.l19 as are not expressly or by
implication superseded by this Code and are
by virtue of that Act still in force, so
that, in the case of any divergence between
this Code and the General Canon Law, the
orovisions of this Code shall prevail, and
(until further order be taken) any dispute or
question as to the content or e=ffect of the
General Canon Law may be referred to and
shall be conclusively dJdetermined by the
Archbishops of Canterbury and York, after
taking such expert advice thereon as they may
deem proper.65

Because no authority in England had expressly stated
since the Reformation exactly which 1laws had been
abrogated, and since the Commission felt unable to
undertake such a task, the solution outlined in the

proposed canon seemed the most sensible approach to take

in coming to terms with the whole problem.

65. 1Ibid., ». 108.
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The Commission stated that it had no wish to
produce a code similar to the one in use in the Latin
Church or the Napoleonic Code. It would be reasonable to
expect that the ecclesiastical law of a national Church
would follow the 1legal system of the country. Since
English law is common law, the great bulk of English law
is not codified. Therefore, the proposed canons of the
Anglican Church were couched in a form complementary to

the civil statutes of the realm.

The Report of 1946 and the proposed canons were
published in 1947 (Appendix D). The canons were a
reworking and updating of the "Canons of 1603" (with
amendments). Statute law and decisions given in the Law
Reports, where they affected canonical legislation, were

incorporated into the revision.

The proposed canon VIII was a brave attempt to cut
a straight path through wild and difficult terrain. Some
sort of continuity was shown by the Commission in
preparing the schema of proposed canons. Each one was
annotated to show the juridical and canonical principles

underlying each of the proposed laws and how they were
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derived from previous legislation, i.e., from the "Canons

of 1603 and from the Latin Church prior to 1533.

Since canon VIII did not achieve legal force with
the promulgation of the revised canons of the Church of
England in 1964-1969, the status of pre-Reformation canon
law remains questionable. However, 1t must not be
forgotten that the laws of the Latin Church, promulgated
and received in England prior to the breach in 1533 and
during the reign of Philip and Mary, could still bind the
baptised of the Church of England by virtue of the
Henrican acts (25 Henry VIII, c¢.19 and 25 Henry VIII,
c.21) which transformed pre-Reformation canon law into
national law after the break from Réme. In addition, this
law has not been abrogated "en bloc" by any act of

Parliament.

As for the canon law 1itself, those laws and
customs which were not expressly provided for in the 1917

Codex Iuris Canonici of the Latin Church were abrogated

by the Catholic Church when the new code took effect in
1918. The ancient canon law was abrogated by the

authority who promulgated it, the Pope himself.
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Work began on the recommendations contained in the
1946 Report on Canon Law. Each of the draft canons had to
be submitted to and passed by the four Houses of
Convocation,66 two in Canterbury and two in York. The
drafts then had to be submitted to the House of Laity.
The process of revision and comment lasted for a number

of years. The present law known as The Canons of the

Church of England, having received Royal Assent, was

promulgated in two groups: one group in 1964 and the
other in 1969. They number one hundred and twelve canons

and replace the Constitutions and Canons Ecclesiastical

of 1603.%7

The new canons presuppose both the common and
statute laws of England "and the general pre-Reformation

Canon Law of the Western Church, except where that Canon

66. Synodical Government in the Church of England:
Being the Report of a Commission appointed bv the
Arcnbishops of Canterbury and York, London, C.1.0.
Publishing, 1966, po. 9-10.

67. Canon 113 (Seal of Confession) and canon 143
(membership in Convocation - since repealed) of the
1603 Canons were not repealed by these new canons.
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Law has been affected by contrary statute or custom in
England.“68 The Marriage Canons from this new body of law
have had legal force since 1969. Since then a few changes

have appeared in the promulgated text.

68. The Canons of the Church of England, London,
S.p.C.K., 1969, p. xi.
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ii. The Present Canon Law of the Church of England -
The Authority of Parliament

What is the authority of Parliament over
ecclesiastical legislation? The Act of 1532 (24 Henry
VIII, c.l2) sets out a theory ©of the English
Constitution. Under the monarch, two bodies -~ one
spiritual and the other temporal - work together to

administer justice. As Dr. Eric Kemp pointed out in 1961:

In that year, 1533, it would have been
possible to argue that the Submission of 1532
had placed the clergy in Convocation under
the Crown but not under Parliament. It is
true that in the commission to review the
canon law, for which Convocation had asked,
half the membership was to be drawn from the
two Houses of Parliament, but their
recommendations were to be given authority by
the King alone, and there was no suggestion
that they should be submitted to Parliament,
any more than that Parliamentary consent was
necessary for the making of new canons.

This balance of powers was upset in 1534
when the Submission was embodied in an Act of
Parliament. The subordination of Convocation
to Parliament was not merely implied but, it
may be argued, actually contained 1in the
proviso that no canons 'shall be made or put
into execution within this realm by authority
of the convocation of the clergy, which shall
be contrariant or repugnant to the Kking's
prerogative royal, or the customs, laws, or
statutes of this realm.'69

69. E. KEMP, Counsel and Consent: Aspects of the
Government of the Church as exemplified in the
history of the English Provincial Synods, London,
S.P.C.K., 1961, p. 157.

.
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After King James I authorized the "Canons of
1603", the Puritan party in the House of Commons
violently attacked the canons and introduced a bill to
annul the effect of some of them. Although the Puritans
were unsuccessful, controversy about the status of the
canons continued. In 1640, seventeen more canons known as
"Archbishop Laud's Canons"70 were passed under Royal
Licence and received royal approval. As was the custom,
the Synod assembled at the same time as Parliament;
licence had been given to the Convocation to franme
canons. parliament was dissolved before Convocation
reached any conclusion. The Synod continued to meet but
its status came into question. Wwas that bhody also
dissolved? James I consulted legal experts who informed
him that the Convocation was not dissolved unless he so
orderad under the Great Seal of England. Convocation
continued to meet and eventually produced "a code of
seventeen canons, which received the royal assent and

wll The subsequent

were confirmed by Letters Patent.
Parliament =xpressed its disgust at the oprocedure that

took place and condemned Laud's canons. Consequently,

70. Cf. J. KENYON, op. cit., op. 151-152, 166-175.

71. E. KEMP, op. cit., p. 160.
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they failed to achieve any force of law.72 Parliament

passed a resolution that "the clergy of England convened
in any Convocation [...] have no power to make any
constitutions, canons or acts whatsoever [ ... ] without

7 o .
3 It nad pbeen the practice

common consent of Parliament."
for the Sovereign to issue a writ for the dissolution of
Convccation while at the same time issuing another one
for the dissolution of Parliament.74 Between 1530 and
176y, Convocation was usually <called into sSession
concurrently with Parliament. During this period, the
Synod's effectiveness gradually diminished and the
concerns of the Church passed increasingly into the hands

of Parliament. On February 26, 1361, Convocation received

for the first time since 1640 a royal licence for the

72. These canons of 1640 have not been held binding oy
the courts for they were expressly excepted from the
1661 Act of King Charles 11 (13 Cnarles II, c.l2) -
since repealed except section 4 by the tcclesias-
tical Jurisalction Measure 1963 - which restored the
ecclesiastical law as it haa been vetore the
Commonwealch.

73. Of. E. CARDWELL (ed.), 3ynoaalia - A Collection of
Arcicles of rReligion, Canons, ana Proceedings orf
Convocatlon in tne Province orf Canterbury, 1547-1717
Oxrord, University Press, lsd42, vol. 1, p. 385, nots

74. Sy The Church of E£ngland Convocation Act 1966 (1960
c.2), tne Convocation may now be callsa together ana
cissclved by the Mcnarch without rzgard to the time
at which Parliament is summonea or dissolveua. Ct.
Church Acts and Measures, 1969, o. l15.

-
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75 A number of problems arose from

revision of a canon.
this experience which "brought home sharply that the
grant of the Royal Assent to canons was not to be the
formality that the assent to Parliamentary bills had

become."76

As a consequence of this situation, a movement to
secure a Council of Laity emerged. Such a group could
advise the Convocation on temporal and Parliamentary
matters which affected and effected ecclesiastical
legislation. Although the Church had Bishops in the Upper
House, it had no official representatives in the Lower
House to orotect its interests. After various
difficulties and committee meetings, a 1916 Report77
recommended that a Church Council consisting of the two
Convocations with a House of Laymen should be given
powers to legislate for the Church. These powers were to

be subject only to Parliament and the Crown.

75%. This concerned canon 29 of the 1603 series;
godparents at a baptism.

76. E. KEMP, op. cit., o. 190.

77. The Archbishops' Committee on Church and State,
London, 19156, 300 p.
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The proposal was accepted. Legislation was passed
in Parliament and Royal Assent was given to the bill on
December 23, 1919. The Bill, "The Church of England

Assembly (Powers) Act", known by the short title "The

Enabling Act 1919"'% (9 & 10 George V, c.76), facilitated

reform in the matter of Church legislation.79

The main provisions of the Act are that
the Church Assembly may present to Parliament
Measures which, in the first instance, are
considered by the Ecclesiastical Committee
representing both Houses. The Measure,
together with the Committee's report then
lies for forty days on the table of each
House, after which a simple resclution
assenting to it is proposed, and if passed
the Measure then receives the Royal Assent
and becomes as much part of the Statute Law
of England as any Act which has passed
through the ordinary bill procedure.80

The Church Assembly was the product of the
Convocations, not of Parliament, and derived its

ecclesiastical power from the ancient synods of the two

78. Church Acts and Measures, 1969, pp. 47 seq.

79. Although unconstitutional changes had been made in
the Church of England during the mid-l17th century,
they were repudiated for lack of royal assent. No
fundamental changes affecting legislative powers
were lawfully made between 1558 and 1919.

80. E. KEMP, op. cit., D. 198,
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English Provinces of Canterbury and York:; but the power
of proposing legislation came from Parliament. The
Assembly had no authority to define the doctrines of the
Church of England nor decide on matters of theology:;
neither could it diminish or derogate from any of the
powers belonging to any of the Houses of Convocation of

the two provinces.

The passing of "The Enabling Act” of 1919
facilitated many long, overdue reforms in the Anglican
Church. However, such reforms were effected by Statute
Law and any further alterations can only be made by
subsequent action of Parliament. The Church Assembly
continued its work until the Synodal Government Measure
(1969)81 transferred the powers of the Church Assembly
into the hands of a new creation - the General Synod of
the Church of England. This new body is a product of both
Church and State. Since 1970, this Synod 1is the

legislative authority within the Church of England.

81. The Public General Acts and Church Assembly Measures

1969, London, Council of Law Reporting, 1969,
np. 1713-1765.
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The effects of the Tudor statutes left the Church
of England in virtual possession of its traditional
jurisprudence and papal legislation which serves as the
basis of its ecclesiastical law. The subsequent history
of the law of the Church of England is one of adaptation
to meet particular needs - both civil and ecclesias-
tical - in accordance with the secular tradition of

English Common Law.
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CHAPTER TWO

THE TEACHING OF THE CHURCH OF ENGLAND ON INDISSOLUBILITY

In English civil law, marriage is an agreement
made between a man and a woman by which they enter into a
certain legal relationship with each other; an agreement
which creates and imposes mutual rights and obligations.
From this point of view, marriage is a contract; a

contract sui generis in many respects. Marriage also

creates a special status in law: married persons are
those to whom the civil law assigns certain legal
capacities and incapacities. The classic definition of
marriage in English law is that given by Lord Penzancel
who stated in 1866: "] conceive that marriage, as
understood in Christendom, may [...] be defined as the
voluntary union for life of one man and one woman to the

exclusion of all others."

From such a definition, four conditions can oe
deduced concerning marriage. The marriage must be the
product of a free choice and consent of both partners - a

view generally held since at least the time of YJlpian.

1. L.R.I. P.D. 130, 131.
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Marriage is for life. However, it must be remembered that
Lord Penzance made the statement after the Divorce Act
had made judicial divorce possible for almost nine years.
Although his view had an air of ecclesiastical purity and
theological soundness about it, the fact is that under
English law such is not really the case. The law provides
that marriage must be for life in the sense that it is
capable of lasting indefinitely, irrespective of the
intention of the partners at the date of the marriage. It
may be terminated, however, by the mutual consent of
either party with formal <conditions of official
registration. Finally, such unions must be moncgamous and

heterosexual.

These are the four elements found in the English
civil concept of marriage. The Church of England also has
its own concept of marriage which differs from the civil

law. The Book of Common Praver, in its revisions approved

by Parliament and used by the Church, together with the
canonical legislation, states the Church's official
doctrine. It is to these sources that one must gJo (o
determine the doctrinal and juridical teaching of the

Church.
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The present canons of the Church of England were
published in two parts. After receiving Royal Assent,
some were promulgated in 1964 and the remainder in 1969.
The marriage canons, B30 to B36 inclusive, have enjoyed
legal force since 1969. By commenting on each canon, it
is hoped that this will show not only its place in the
stream of the Western Church's tradition on the teaching
of marriage, but also demonstrate its general fidelity to
the property of indissolubility still held in principle

by the ecclesiastical law of the Church of England.
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A. REFORMATIO LEGUM ECCLESIASTICARUM

Since the concept of aissolubility of marriage was
put to the test during the lifetime of King Henry VIII,
it is understandable how the notion remainad in the minds

of other people after his death.

In responding to the call of the Tudor monarchs
for a revision of ecclesiastical law, certain divines
incorporated the notion of dissolubility in the first
code of law presented to the Sovereigns. This document,
written in Latin, was published in 1571 and 1s xnown as

the Reformatio Legum Ecclesiasticarum. Although not

oromulgated, it has had an influence far vevond that of a
rajected schema of proposed law. In tracing the Church of
Englana’'s teaching on the matcter of matrimonial
indissolubility, 1t is worthwhile to examine che concepts
held 1n this text and see the viewpolint of certain
influential ecclesiastics who were diracting the Church

auring a turbulent time in 1its nistory.

The Refcrmatic Legum Eccleslasticarum was a

sroposed code of law for the nascent national church. The

marriage section, De Matrimonio, was nrasentad under

il
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three titles subdivided into chapters. It is in this work
that we first encounter a radical departure from the
tradition of the western Church's position on marriage.
while it can be stated that the pre-Reformation Church

only allowed what is called by some aivortium a mensa_ et

thoro, and by others, "judicial separation", which
discharged the husband and wife frowm the duty of living
together, leaving them husband and wife with no right to

ramarry any other person, the Reformatic Legum

. . 2 - . . .
Ecclesiasticarum® proposed a new idea approximating a

divortium a vinculo but without using those words:

It was formerly customary in the case of
certain crimes to deprive married people of
the rlght of association at bed and board,
though in all other respects their marriage
ve remained iatact; and since this practice
is contrary to the #Holy Scriptures, involves
the greatest confusion, and has introauced an
accunulation of evils into watrimony, 1t is
our will that the whole thing, ©dy our
authority, be abolished.3

2. E£. CARDWELL, The keformation cor the gcclesiastical
Laws as attemptea 1n the Reigns of Xing denry VIII,
King bEdwara VI, anc gueen Elizabeth, Oxford,
University Press, 1850, lviii-344p. Being a copy ot
Reformatio Legqum Ecclesiasticarum,. Herearfter cited
as R.L.E.

3. R.L.E., ©. 58. Title X "De Adulteriis et Divortiis”,
cac. 19. "Mensae societas et thori solebat 1n certis
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With this total separation and breaking of the marriage

bond, the right to remarry was given to the innocent

party should he or she wish to do so:

When one of the parties has been
convicted of adultery, the other, being
innocent, shall (if he/she wishes) be allowed
to proceed to a new marriage. For the
innocent party ought not to suffer for
another's crime to such an extent that
celibacy should be forced upon him agalnst
his will, and therefore the innocent party is
not to be considered gqguilty of adultery if he
binds himself by a new marriage, since Christ
Himself accepted adultery as a cause.d

criminibus adimi coniugibus; salvo tamen inter illos
rellquo matrimonii iure. Quae constitutio cum a
sacris literis aliena sit, et maximam perversitatem
habeat, et malorum sentinam in matrimonium
comportaverit, illud authoritate nostra totum aboleri
placet."

R.L.E., p. 51. Title X, cap. 5.

"cum alter coniunx adulterii damnatus est, alteri
licebit innocenti novum ad matrimonium (si volet)
orogredl. Nec enim usque adeo debet integra persona
crimine alieno premi, coelibatus ut invite possit
obtrudi. Quapropter integra persona non habebitur
adultera, si novo se matrimonio devxnxerlt, quoniam
iose causam adultarii Christus excepit.

—
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If the other spouse would not allow a reconciliation,
nothing could be done. "But should it be impossible for
the quilty to be admitted to the former condition, no new

marriage is permitted to him."5

A number of possibilities besides adultery were
listed in various canons of the section entitled De

Adulteriis et Divortiis as being sufficient grounds to end

one marriage and enter a new one: desertion, emnity, long

absence of one spouse and ill-treatment.

The opening words of De Matrimonio state: "Marriage
6

is a lawful contract®". The concept held by the compilers

of the Reformatio Legum Ecclesiasticarum seemed to be that

of a simple contract that could be rescinded whenever one
of the parties in the agreement failed to fulfill any of

the conditions specified.

Tt cannot be doubted that the pre-Reformation canon

law did not allow for or recognize the possibility of

s. R.L.E., p. 51. Title X, cap. 6.

[ ... ]Quod si damnata persona non possit ad superiorem

conditionem admitti, nullum illi novum matrimonium
conceditur."

6. R.L.E., p. 39. Title VIII "De Matrimonio", cac.l.
"Matrimonium est legitimus contractus [...]"

_—
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divorce a vinculo. It is obvious, therefore, that it <id

not furnish a basis for this part of the Reformatio Legum

Ecclesiasticarum.

The opinions expressed in this corpus of proposed
law were thus alien to the Church of England and it is
therefore not surprising that royal or ecclesiastical

assent was withheld.

The well-known expert, Sir Lewis 0Dibain, D.C.L.,
Dean of the Court of Arches (cthe court of the Archbishop
ot Canterbury), maintained that the section on divorce was
only a literary relic that showea the views of few radical
continental divines who possessed a certain influence ana
eminence in England during a gilven pgeriod of time. Sir
Lewis was convinced that there could bde no douct as to
what the law of the Church of England was prior to the
Reformation. R. Haw maintained the same opinion that the
law of all western <Christendom was the "ius commune"

e . . . .7 . :
codified 1in the Corpus Iuris Canonici : marriace 1s

indisscluble during the joint lives of husbana ana wife.

Dibdin supported nis opinion oy statiag:

7. &. nhw, [he State of Mactrimony, Lonuon, s.P.C.K.,
1y32, »o. 3c.
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1f a specially English authority is
required for this proposition it will be
found in the well-known compendium of church
law supposed to have been written about 1385
by John de Burgh, Chancellor of the
University of Cambridge, and entitled Pupilla
Oculi under the heading De _accusatione
coniugum de adulterio, (cap. xiv, fol. cxi,
1516 edition). '"Maritus potest uxorem
accusare et dimittere propter adulterium et
uxor virum; quos in tali casu ad paria
indicantur. Non tamen ea vivente potest
alteri nubere.'8

After examining various parish registers9 and episcopal
visitation records between 1547-1603, Dibdin reasonably
concluded that remarriage during the lifetime of a former
spouse was not allowed by Anglican Church authorities.lo

He found this negative result decisive 1in showing

8. L. DIBDIN and C. CHADWYCH HEALEY, English Church Law
and Divorce, London, John Murray, 1912, p. 46.
Hereafter cited as E.C.L.D.

A translation: "A husband can accuse and dismiss his
wife on account of adultery and the wife her husband;
in which case they are to be brought to be judged.
However, she is not able to marry while the other
party (husband) is living."”

9. A collection of 850 registers from English parish
churches held at the library of Lincoln's Inn, London.

10. Three cases of remarriage seem to occur in these
registers; two of them were bigamy cases and the
third was declared null ab initio by a judge at
Chester Consistory Court in 1565. The third case
concerned a marriage that was not consummated, entered
under duress and without the Petitioner's consent.
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the non-existence of any practice on the part of the
clergy to permit the resmarriage of persons divorced a

mensa et thoro in the second half of the sixteenth

century.

A. winnett examined registers frow other parts of
England; he also found no clear instance of a seccna
marriage obeing solemnized after divorce a_mensa et thoro

during the period between 1547 and 1603.11 Mcreover,

further research by Dibdin into the records of the London
Consistory Court - the most important matrimonial court
in England at the time - and the Diocesan Consistory
Courts, which were in existence in the sixteenth century,
gave evidence of divorce a _mensa et thoro on tile grounds

_ . . 12
of acultarv or cruelty, but none of divorce a vinculo.

In tne immediate post-Reformation operiod, two
civil cases of aivorce a vinculo are to be tfound: the
Sadler case of 1546 and the Parr case of 1551. Private

31lls were gassea tor coth Sacler aand Parr «ho neeaea

t1. A. wIaNBTT, Divcrce anc xemarrilage in Angilcanism,
Lonucnu, macMillan, 19338, 2. 39.

—
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Parliamentary action to validate their second marriages

since their former partners were still alive.l3

A case which demonstrated an attitude held by a
certain churchman of the time occurred during the reign
of Elizabeth I. The cause involved Sir John Stawell who

obtained a decree a mensa et thoro in 1565 on the grounds

of his wife's adultery. In 1572 Sir John consulted Bishop
Gilbert Berkeley of Bath and Wells about his intention to
enter a new marriage. The Bishop referred the matter to

Archbishop Matthew Parker of Canterbury who issued a

13. 1In 1534, Sir Ralph Sadler married Elene Barr whose
husband, Matthew, was missing and was presumed dead.
After the wedding, Matthew reappeared and in 1546 an
Act (37 Henry VIII, c.30) was passed which provided
that if an ecclesiastical decree a mensa et thoro
was obtained, Elene would be declared a single woman
and be free to marry Sir Ralph Sadler. Matthew Barr
obtained the Church decree on the grounds of his
wife's adultery. This case set a precedent and
enabled the Marquis of Northampton, William Parr, to
pursue a similar way. He obtained a decree a_mensa
et thoro in 1542 on the grounds of his wife's
adultery. In 1547, he petitioned Ring Edward VI for
a Commission to enquire whether he may marry again.
A nine-member commission was appointed under
Archbishop Cranmer to investigate the matter.

Before the Commission could give a decision, Parr
mnarried his mistress. Eventually, the Commission
replied in the affirmative and the second marriage
was declared lawful by Act of Parliament

(5 & 6 Edward VI, Private Act No. 4).
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licence "for the marriage to take place in any parisn
church without banns". However, the decree contained the
proviso "so long as [...] no controversy concerning any
other marriage contractad, so far as concerns the person
of cne of you, be put in motion and remain i1n dispute
still undecided”. The phrase "notwithstanding any
contrary canonical institute" also was used.14 The
issuing of such a licence was irreqular. It could be said
that the Archbishop granted a dispensation ({rom the
strict law of the Church,ls from a teaching that he
believed was not of divine law but of <occlesial law,
allowing an "innocent partner" to contract a subsequent
marriage. A. winnett suggests that the Archbishop had
serious misgivings about the second marriage opecause in
1572, Sir John was charged in the Archbishop's Court with
conabiting while =nis wife was alive. Stawell toco, may
have had misgivings because nis son from the second

marriage received his inheritance by purchase rather than

oy uescent.

14, A. WINMETT, Qp. Cit., P. 45,

i5. Ibid., D. 43, note 2. "Dummodo [...] nec ulla
controversia de alio matrimcnio contractd, guantum
ad nersonam altarius vestrum attinet, mota sit =2t
in lite pendiat adhuc indecisa, [...] contrariis

canonum institutis non obstantiobus gulhuscunque.”

=]
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A famous case occurred in 1602. Hercules Fuljambe,
twice married and twice divorced, married a third time.
When his new father-in-law (Edward Rye) found out, suit

was taken in the Star Chamber which

held that the marriage [...] was void, and in
reaching this decision was guided by the
advice of Archbishop Whitgift, who after
consulting a body of divines and civilians at
Lambeth declared for the marriage being void
on the grounds that divorce granted by the
ecclesiastical courts were only a_mensa et
thoro, and not a vinculo.1l6

Dibdin rejected the opinion put forward by William
Salkeld (1671-1715) who, in his Reports,’’ published in
1724 after his death, held that the Fuljambe case marked
a change in practice from what had previously prevailed:
divorce with the right to remarry was permitted since the
beginning of Elizabeth's reign and only changed in the
forty-fourth year of her reign by the judgment issued in
the Fuljambe case.18 Dibdin quoted Sir Edward Coke

(1552-1634) whose writings on marriage indicated nothing

16. 1Ibid., p. 47.
17. Vol. 3, p. 137.

18. A. WINNETT, op. cit., p. 47. In modern times, the
view of Salkeld was followed by J. Montmorency in his
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about a valid marriage being dissolved on account of the

19 It

subsequent action (adultery) of one of the partners.
would seem that Salkeld took the views of individual
doctors and divines to be the practice of the Church.
Dibdin said that Bishop Lancelot Andrews (1565-1625)

whose 1601 publication, A_ _Discourse Against Second

Marriages after Sentence of Divorce with a Former Match,

the Party Then Living, treated as a matter beyond

controversy that the Church Courts did not grant divorce

a vinculo. Dibdin called Bishop Andrews:

[ ... ]la contemporary witness of first rate
competence in this context [...] to that the
view which he desired to combat was confined
to some divines, and that it had brought them
into conflict with what he describes as 'the
present practice of the law
ecclesiastical'.20

history of divorce which forms Appendix 1 to the
Report of the 1909 Royal Commission (on Divorce and
Matrimonial Causes). Montmorency held that the
Northampton case as well as others showed that in the
second half of the sixteenth century, marriages were
regarded as lawful after divorce.

19. E.C.L.D., p. 59.

20. Ibid., pp. 60-61.

i
[
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While the Reformatio Legqum Ecclesiasticarum, which

had a proviso for the dissolution of the marriage bond in
cases of desertion, adultery and serious cruelty,
reflected the opinion of a small but influential group of
seople within the Church of England at the time of 1its
compilation, the weight of evidence is against the view
that the proposed code ever governed thne practice of the
Church of Englana 1in the latter half of the sixteenth
century. During this period, the <Cunurch of Englana
remainea officially <constant 1in its teachlng and
acceptance of the pre-Reformation stanaard of law ana
practice concerning warriage. It 1s true to say, nowever,
that some aivines held that adultery aissolved the bond,
leaving tne innocent party free to remarry. Yet, thers
was no significant attewmpt Dby ecclesiastics to nut into

law the provision of the Reformatio Legunmn

Ecclesiasticarum,
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The "Canons of 1603" in referring to marriage made
no mention of its nature or purposes. They were juridical
norms which established the procedures required for a
lawful marriage and clearly demonstrated how the Church
remained faithful to the "ius commune" of the westarn

Church on marriage. Canon 107 declared:

In all sentences pronounced only for
divorce and separation a__thoro et mensa,
there shall be a caution ana restraint
inserted in the act of the said sentence,
that the parties so separatea snall live
chastely and continently; neither shall they,
auring each other's life, contract matrimony
with any other person [...]21

These canons are significant pecause they
enunciated the official Anglican position on
indissolubility at the end of the Reformation period. It
cecomes apparent on reading the marriage canons (cr.
Appendix C), that the term "divorce a vinculo" does not

apoear. Although the word "divorce" 1s mentloned, the

z1. ITnhe Constitutlions and Canons Ecclesiastical, Lonuon,
S.P.C.K., 196U, n. 47.

il
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context of the canon clearly shows that the term is a
general one covering nullity of a pretended marriage and
separation from bed ana board which later becawne Known as
"judicial separation”. Another canon (105) has caused
some problems because of its ambiguity in the English
translation when it speaks of marriage being dissolvea or
annullea. Frowm the Latin version of canon 105, the word

"divorce" (separari vel nullam pronunciari) shows that

only separation is meant rather than the dissolution of

the bond.

The writer of the ™"Canons of 1603" and some
commentators on them did not use the term "divorce" with
the orecision one would have expected from jurists. This
lack of nrecision, as Professor F. Maitland poilnted out
in 1898, was the result of a breach of ccntinuity in the
study o¢f canon law caused by idenry VIIIL. [he King
strongly sncouragea the study of civil law by
establishing a chair ac Oxford University though an

enaowment and ne proiiblitec the stuay OL canon law.
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Ecclesiastical Jjudges and jurists woula no longer ve

"steeped and soaked" 1n canon law. 8y emphasizing the

study of «c¢ivil law alone, "the unhallowed <civilian
22

usurped the place of the canonist on the bench". The

result ~as confusion.

#hile the "Canons of 1603" did not change the
Church's discipline and notion on the indissolubility of
marriage, they reaffirmed what had been its official
teaching and practice. These canons clearly stated the
Anglican position at the beginning of the seventaenth

century.

22. F. MAITLAGD, roman Cancn Law in the Church of
Engiand, London, methuen ana Company, 1493, o. G3.

—
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Besides W. Lyndwood, three other ecclesiastics in
succeeding years may be regarded as the outstanding
canonists of England. John Godolphin (1617-1678) wrote on
marriage and showed the opinions held by both the Church

and some of the divines.

Although the doctors of divinity are much
divided in this point of second marriage
whilst its divorced parties are alive; yet
the law generally seems much more to incline
to favour such second marriages where the
cause is ex causa praecendenti than where it
is ex causa subsequenti; for when it happens
ex causa praecendenti as when the degrees
prohibited are violated, pre-contract,
frigidity in the man, impotency in the woman,
or other perpetual impediment, the marriage
was void and null ab initio, it being a rule
and truth in law that non minus peccatus
iungere non coniugendos dquam separare non
separandos; but where the divorce happens ex
causa subsequenti, there the marriage was
once good and valid in law and therefore (as
some hold) indissoluble and that such
subsequent cause have no influence quoad
vinculum matrimonii but only guoad
separationem a mensa et thoro which is but a
partial or temporal not a total or perpetual
divorce.23

23. Quoted in E.C.L.D., p. 62. Taken from J. Godolphin,
Abridgement, 3rd ed., 1687, p. 504. John Ayliffe,
a civil lawyer, published his Parergon Iuris
Canonici Anglicani in 1726. His work largely
appropriated John Godolphin's work reaffirming the
traditional teaching of the Church concerning marriage.

—-—
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In 1713, Edmund Gibson published his Codex Iuris

Ecclesiastici Anglicani. Title XXII of the work treats of

marriage; and the seventeeth chapter dealt specifically
with the subject of divorce. The author commented on the
"Canons of 1603" and provided further evidence that in
the preceeding 100 years or so since their publication,
the only forms of divorce recognized by the Church of

England were judicial separation and decrees of nullity.

Finally, the Reverend Sir Richard Burn, Chancellor

of the Carlisle Diocese, published his Ecclesiastical Law

in 1736. Besides presenting the Church of England's stand

on no divorce a vinculo, he gquoted the Fuljambe case

virtually repeating the erroneous opinion contained in
the Salkeld Report of 1724. Despite this particular
comment, however, there is no reason to doubt that the
Church of his day had diverged substantially from the

belief in the indissolubility of the marriage bond.
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B. DIVORCE

Until the wmiddle of the nineteenth century, the

common law and ecclesiastical law of England were at one

4

in making no provision for divorce a_vinculo. In 1850,

a Royal Commission on Divorce was appointed and published

its report in 1853.25

i. The Divorce Act of 1857

The majority opinion held by the Commission was
that the cffense of adultsry was an adegquate cause and
justification for the dissolution a_vincuio of nmarriage.

A. Winnett states:

24. In 1669, Lord Roos obtained a decree of divorce from

the Spiritual Court on the grounds of his wife's
aaultery. In 1670, a bill was introduced into the
House of Lords, aebated on at great length, and was
eventually carried through all stages by narrow

majorities. Two Anglican bishops supported the oill -

Ccsin of Durham and wilkins of Chester. The aebate,
mainly theological, centred on the idea that
adultary icsc factc dissolved the bond. Tne

oisnops, apart from the two mentioned, maintainad the

actual aiscipline of the Church. Tals case set a
creceaent Lor divorce a_vinculo through private act
of Parliament, 317 of whlich werz grantad oefors

The Divorce Act 1857 became law.

.nder the chairmansnip of Lord Camppell.

[}
U
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The Commissioners did not regard
themselves as innovating as much as restoring
the state of affairs in the latter half of
the sixteenth century, when in their opinion
marriage was treated by the Church as

dissoluble. According to the historical
survey with which the Report opens, the
doctrine of indissolubility was not

reinstated until the celebrated case of
Fuljambe in 1602 [ ...]126
Therefore, the Commissioners recommended that divorce a
vinculo be introduced and that a civil tribunal examine
such causes so that ecclesiastical courts would not be

requirad to give a sentence a_mensa et thoro in such

cases. These recommendations were embodied in an act
accepted by Parliament and passed as a bill 1in 1857

taking legal effect from January 11, 1858. It became

known as "The Matrimonial Causes Act 1857.“27 However,

according to Sir Lewis Dibden, the Commission was both

mistaken and ill-informed. He pointed out that:

[ ...] the Latin form of the 105th canon (of
1603) (peing the fifth canon of 1597)
although in the English version it is made to
cover marriaqges 'dissolved' as well as
marriages annulled shows that these words are
intended to Dbpe equivalent to 'sevarari vel
nullam pronunciari,' which can only describpe

26. A. WINNETT, op. cit., o. 135.

27. 20 & 21 Victoria, c¢.85.

il
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separations from bed and board and nullities.
It should, however, be mentioned that the
Report of the Royal Commission on Divorce,
1853) (p.8) quoting the English version of
this canon (cited by mistake as the 105th
canon of 1597), and ignoring the TLatin,
relies on it as a strong proof that 'marriage
was not held by the Church and therefore was
not held by the law to be indissoluble.'28

Under the Act, a matrimonial court, known as the
"Court of Divorce and Matrimonial Cuases",29 was to be
set up. All jurisdiction in such causes and affairs that
hitherto had resided in the ecclesiastical courts was

30 The canonical provisions

transferred to this new body.
for decrees of nullity, of jactitation and restitution of
conjugal rights were adopted as statute law. The decree

of divorce a mensa et thoro became known as a judicial

separation.

With the passage of this Act, the law of Church

and State parted company. As O.D. Watkins pointed out in

28. E.C.L.D., p. 72.

29. Since The Judicature Act of 1873 known as "Probate,
Divnrce and Admirality Division of the High Court".

Since The Administration of Justice Act of 1979 known

as the "Family Division of the High Court"”.

30. With the exception of the privilege of Diocesan
Bishops to issue marriage licences.

_—
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1895, "From the Divorce Act of 1le57, tne secular law of
Zngland nhad noct been in harmony with tne law of the
Church".31 This was not because the Act established a new
céurt of the Crown to exercise the jurisdiction of the
State over marriage, but because the State gave, for the
first time, general authority for the issuing of aecrees
of divorce a vinculo for causes which arose subsequent to
the union, together with a right to those so divorced to
marry another party during the lifetime of their "former"
spouse. Thus, a clear distinction was created oetween

English Statute Law in matrimonial causes and the Canon

Law of the Church cf Enagliand.

R. HAW, The State ci satrimony, London, 5.P.C.K.,
2, 2. 1306,

w
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ii. The Anglican Bishops and the Act of 1857

A number of bishops of the Church of England sit
in the House of Lords as Lords Spiritual and possess full
voting rights. The Parliamentary reports of the day
indicated that the bishops were divided over this bill.
Some felt that their presence in the Upper House demanded
that they act as legislators for the whole state and not
only for those members of the population who adhered to
the doctrine of the Church of England. The Bishop of
Salisbury summed up the position of the Church of England

when he said in the House of Lords:

The clergy are ministers of a branch of
the Church of Christ, the law of which is
that marriage is indissoluble. That law has
been expressed in the canons and service of
the Church. How is it possible for any person
who believes that the Church of England is a
true exponent of the law of Christ to
solemnize marriages between persons who have
either been previously married and whose
marriage is not yet dissolved by death? There
can be no question what the law of the Church
of England is L ... 1 marriage is
indissoluble.32

32. Hansard, 147 (1857), pp. 2057-2058.
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The Matthaean exceptions (19:9:;5:32) also played a

role in formulating the episcopal viewpoint:

It is important to recognize that the
critical knowledge of the New Testament had
not, in 1857, reached the level it has since
attained. Certain amongst the bishops and
clergy conscientiously believed that the
exceptive clauses in St. Matthew's Gospel
gave the ‘'ipsissima verba' of Christ and
that, therefore, the Scriptures sanctioned
the severing of the marriage bond for the
cause of adultery. They gave their approval
to a measure which went no further than
making a provision which they believed to be
supported by Holy Writ.33

Although Sections 57 and 58 of the Divorce Act
gave btoth the petitioner and respondent the right to

remarry in church after a divorce a_vinculo had been

granted by the secular courts, the clergy were released
from any obligation to perform such a ceremony. However,
they were obliged to allow their churches to be used for
the ceremony if a willing clergyman from outside the
parish could be found.34 This Act undeniably diverted the
law of the State from the stem which had previously been

common to both civil and ecclesiastical law in England.

33. R. HAW, op. cit., »n. 102.

34. Section 12 of The Matrimonial Causes Act 1937
removed the obligation that had been imposed upon
the minister to allow his church to be used for the
marriage of divorced persons.
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C. THE LAMBETH CONFERENCES

Official Church reaction was negligible following
the passage of the Divorce Act. Silence seemed to be the
order of the day. In 1865, a letter was sent to the
Archbishop of Canterbury, Dr. Charles Longley, from the
synod of the Anglican Church in Canada. Various legal
decisions that had been enacted by the Privy Council in
London were causing concern for the colonial church.
Their request for a Pan-Anglican Synod, which was to meet
under Archbishop Longley's leadership, was received with
mixed feelings in England. However, such a conference was
held in 1867 " [...] to discuss matters of practical
interest, and pronounce what we deem expedient 1in
resolutions which may serve as safe guides to future

action.“35

i. Divorce

Marriage was not mentioned at the first conference

nor at the second one held in 1878. The Lambeth

35. Encyclopaedia Britannica, lath ed., 1962, vol. 13,
op. 615-616.

|
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Conference of 1888, the third such gathering of Anglican
bishops, addressed the subject of marriage for the first
time since the passage of the Divorce Act of 1857. Having
accepted the inevitability of the situation, viz.,
divorce a vinculo granted by the State, tﬁe episcopate
listed some regulations for those involved in divorce
proceedings. Resolution 4 stated: "[...] that under no
circumstances ought the guilty party [ ...] ¢to be
regarded, during the lifetime of the innocent party, as a
fit recipient of the blessing of the Church on marriage".
The innocent party was also prohibited from entering a
new marriage in Church, but surprisingly, if such a party
did so enter a second and therefore civil marriage, that
person was not to be deprived of the sacraments.36
Resolution 4, in pericoping paragraph 4 of the
Conference's discussion on divorce stated: "The bishops
were unsure if marriage in church was permitted to the
innocent party and left it to the judgement of the

diocesan bishop".37

36. Lord DAVIDSON, The Six Lambeth Conferences 1867-1920,
rondon, S.P.C.K., 1920, pp. 119-120.

37. 1Ibid., po. 133.
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To determine the matrimonial practices of the
Church between 1857-1888, one would have to examine the

marriage registers of that period to ascertain whether

any second marriage was celebrated after divorce a

vinculo had been granted by the civil courts.

The remarriage of the innocent party posed the
same problem for the 1908 Lambeth Conference. Prohibition

against the innocent party's marrying in church was

contained in Resolution 40.38 In addition, the Conference

discussed the topic of marriage problems and declared its

official understanding of marriage:

The Church does not make marriage. The
marriage is made by the man and the woman;
their consent being duly certified. The
function of the Church is threefold: to bear
public witness to the fact of the marriage;
to pronounce the blessing of Almighty God
upon the pair who of their own accord entered
upon the holy state of matrimony, instituted
by God Himself; and ever after to guard the
sanctity of the marriage bond so long as they
both shall live.39

38. Ibid., p. 327. The vote was 87-84 in favour of the
Resolution.

39. Ibid., po. 396.

_—
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The 1920 Conference, aware of the changing
attitudes toward sexual morality and marriage, addressed
the matter succinctly but unambiguously. Urging the
clergy to give their people "plain teaching and
instruction about marriage"™, the gathered episcopate
discussed marriage under four headings: law, essence,
conditions, and purposes. The Conference defined marriage
as a lifelong exclusive union between one man and one
woman (the law) expressed by their consent (the essence),
in the presence of the Church, by those unhindered by
civil or ecclesial impediments (conditions), having as
its end the control of sexual instincts, the procreation
and education of children and mutual support of the

couple (purposes).40

wWwhat may have been considered by some to be a
retrograde step was taken by the 1930 Conference. The

prevailing custom (since 1388) of allowing the innocent

40. Encyclical Letter 1920, pp. 109-110.
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party in a divorce to receive the sacraments was now a
matter to be referred to the local bishop for
consideration in each case.41 The Second World War
necessitated a postponement of any further Conferences
and the bishops did not meet until 1948. "The Matrimonial
Causes Act" of 1937 which allowed for an easier divorce a
vinculo, coupled with the moral laxity caused by the war
and becoming increasingly prevalent in the post-war
years, called for strong moral leadership from the heads
of the Anglican Communion. Once again, in 1948, the
traditional teaching of the Western Church on marriage
was affirmed. However, an interesting development became
evident in the doctrinal teaching of this Conference. 1In

its report entitled The Church's Discipline in Marriage,

the fundamental principles of lifelona unity,
exclusivity, purposes and free consent were presented in
the section "The Meaning of Marriage". What was different

was the concept that:

41. FEncvclical Letter 1930, p. 42, Resolution 1ll(b).

—
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Marriage entered upon by Christians is
endowed with the gift of special grace to the
man and the woman for the fulfillment of its
obligations and the realization of its
ideals. The blessing of the Church hallows
and enriches the union. The efficacy of the
grace received depends on the cooperation
with God of both husband and wife (or one of
them) in the use of it.42
Would one be going too far in suggesting that from the
above text that the bishops recognized marriages between
the baptized as being somewhat sacramental or of a

sacramental nature?

The 1958 Conference marked another change in the
Anglican notion of marriage. At this meeting, the bishops
addressed the problems of the family in contemporary
society. In their report, they forcefully stated a new
position on the "hierarchy of ends" in marriage: that
having a primary and secondary end in marriage served no
useful purpose. Furthermore, the episcopal report added
that marriage had, in fact, at least three functions,
viz., the procreation of children, the fulfilment and

completion of husband and wife in each other, and the

42. Encyclical Letter 1948, po. 98-99,
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establishment of a stable environment within which
children could grow up seeing and learning what mature

life was really like.43

The "tria munera"™ as expressed at
this meeting could be called an exercise in semantics,
unless of course, St. Augustine was being quoted more now

than he was at the 1920 Conference.

43. Encyclical Letter 1958, o. l44.
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ii. Other Concerns

In subsequent meetings, the Lambeth Conferences
discussed other issues concerning marriage. Two areas
that drew their attention and should not be passed over
are those concerning the regulation of birth by

artificial methods and the problem of marriage between an

Anglican and a Roman Catholic.

a) Contraception

The subject of artificial methods of birth control
arose during the 1908 Conference which reacted strongly
against such practices and declared in Resolution 41 that
they were "demoralizing to character and hostile to

44

national welfare". In Resolution 42, the Conference

further affirmed that the deliberate tampering with

"nascent life is repuanant to Christian morality".45

After World War I, the 1920 Conference was
unambiguous in its opposition to artificial methods of

birth control which frustrated conception: "Marriage 1is

44. Lord DAVIDSON, opb. cit., p. 327.

45. 1Ibid., o. 327.
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intended [...] for the procreation of children [...] to

ignore or defeat [ this purpose] is a violation of God's

institution."46

During the 1930 Conference, a different stance was
taken by the Anglican bishops who stated their position
in an Encyclical letter issued at the end of their

deliberation. Resolution 15 of the letter read:

Where there 1is a clearly £felt moral
obligation to limit or avoid parenthood, the
method must he decided on Christian
principles. The primary and obvious method is
complete abstinence from intercourse [...] in
those cases where there is such a clearly
felt moral objection to limit or avoid
parenthood and [...] a morally sound reason

for avoiding complete abstinence, the
Conference agrees that other methods may be
used .47

This Resolution received the approval of almost 75% of

the attending bishops.48

As a result of the 1958 Conference's discussion on
the family, the new notion of the three ends of marriage

and contraception were linked with planned parenthood.

46. Encvclical Letter 1920, pp. 109-110.

47. Encvclical Letter 1930, pp. 43-44.

48. Motion was carried by 193 votes to &7.
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Techniques and devices for controlled
conception now make it generally and easily
possible to plan for parenthood at will. Thus
the old direct relationship between sexual
intercourse and the procreation of children
has been broken. The fear which has so often
dominated sexual intercourse has largely
disappeared.49

Such was the view of the Church of England in 1958 which
thirty-eight years earlier held contraception to be a
violation of natural moral law and Christian principles.
The Conference had now changed its position presenting
contraception as something almost good in itself. This

view is contrary to the teachings of the Western Church

from the time of Augustine of Hippo.50
b) Mixed Marriages

The Lambeth Conference has been very positive in
instructing its Church members about marrying outside
their own communion. An uneasiness can be detected from
the declaration made by the 1908 Conference on the
question of Anglicans marrying Catholics. It feelingly

stated that right thinking people could not agree that

49. Encvclical Letter 1958, pp. 145-146.

50. De Nupt. et Con., i, 15.

_—
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children in a mixed marriage should be brought up as
Catholizcs, " [ ... ] that is to say in a religious system
which the Anglican parent cannot conscientiously

accept".51

In 1948, Resolution 98 was passed by the
Conference52 urging Anglicans not to marry Catholics
based on the same objection: the Catholic upbringing of
the offspring. The Committee report attacked the notion
of having the children educated into a religious system
in which the parents did not believe:

To give such an undertaking is a sin as it is
an abrogation of a primary duty of parents to
their children [ ...].We strongly deprecate such
marriages, and we assert that in no circumstances
should an Anglican give any undertaking as a
condition of marriage that the children should be
brought up in the practice of another communion.53

Held at a time of heightened ecumenical awareness, the

1968 Conference had little to say about marriage. While

51. Lord DAVIDSON, op. cit., pb. 427.

52. Encyclical Letter 1948, o. 50.

53. 1Ibid., o. 103.
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it welcomed the establishment of a Jjoint-commission
composed of Anglican and Catholic experts to study the
question of mixed marriages, the rights of aAnglicans in
mixed marriages were expressed in a markedly different
way from earlier Conferences. A gquotation from Vatican
1154 was used Dby the Lambeth Conference to make its
point: "Parents [...] have the right to determine, in
accordance with their own religious belief, the kind of
religious education that their children are to

. 5
receive". 5

The 1978 Conference, the latest held to date,

welcomed the 1975 Report, The Theology of Marriage and

-

its Application to Mixed Marriac_{es,:’6 - a product of the

joint Anglican-Catholic Commission. The Report restated,
in a more forceful way, the sentiments of previous

Conferences. Resolution 34 of the Report reads in part:

54. Dignitatis Humanae: 5.

S5. Quoted in The Lambeth Conference 1968 - Resolutions
and Reports, London, S.P.C.K., 1968, o. 136.

56. Anglican—-Roman Catholic Marriages, London, C.I.O.
Publishing, 1975.
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The problems associated with marriages
between members of our two Communions
continue to hinder inter-Church relations and
progress towards unity [ ...] the general
principles underlying the Roman Catholic
position are unacceptable to Anglicans.
Equality of conscience as between partners in
respect to all aspects of their marriage (and
in particular with regard to the baptism and
religious upbringing of children) is
something to be affirmed both for its own
sake and for the sake of an improved
relationship between the Churches.57

99

Thus, what is seen by Catholics as a product of unity is

seen by Anglicans as a means of unity.

of the 1988 Conference are eagerly awaited.

57.

The Report of the Lambeth Conference 1978, London,

C.I.0. Publishing, 1978, pp. 107-108.

The deliberations
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D. INDISSOLUBILITY

i. B30 Of Holy Matrimony

1 The Church of England affirms, according to
our Lord's teaching, that marriage is in its
nature a union permanent and life-long, for
better for worse, till death them do part, of
one man with one woman, to the exclusion of
all others on either side, for the
procreation and nurture of children, for the
hallowing and right direction of the natural
instincts and affections, and for the mutual
society, help, and comfort which the one
ought to have of the other, both 1in
prosperity and adversity.

It is evident from reading the reports of the
early Lambeth Conferences that the Church of England was
slow to make any attempt to reassert its own "doctrine"
on marriage after the 1857 Act. Although some comments
were made at the 1388 and 1908 Conferences, it was not
until after the 1909 Royal Commission on Matrimonial
Causes published its recommendations in 1912 which would
extend the causes from one to six under which divorce a

58

vinculo would be allowed, that the Bishops were

58. The proposed new grounds were: desertion for three
years, cruelty, incurable insanity after five years
confinement, habitual drunkenness after three years
from a separation order, and life imprisonment after
a commuted death sentence. These were to be added to
the one cause alresady accepted as grounds for
divorce: adultery.

]
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stirred into action. In 1917, the Bishops responded to
these recommendations and restated the traditional

Anglican teaching on marriage and divorce.

The government of the day was in no hurry to
introduce new legislation, and the Church did not respond
in any forceful way until 1917. Doctor Randall Davidson,
the Archbishop of Canterbury, urged the government to
resist the pressures being exerted by some
parliamentarians which allow “"separated people” to
marry.59 The Archbishop was a strong buttress against any
further attempts to weaken the Christian ideal of

marriage enshrined in the "Canons of 1603" and the Book

of Common Prayer of the Church of England.

While some members of the House of Lords advocated
easy divorce, the Archbishop was not slow in affirming
that the Church would not consent to relinquishing its

own law and substituting a rule of Parliament in its

59. G. BELL, Randall Davidson - Archbishop of Canterbury,

Oxford, University Press, 2nd ed., 1938, p. 991]1.

-
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place. Addressing the House of Lords, he said: "If any of
your Lordships thin< that the uwere connection of tne
Church and the State, or the application of the system
which we call ‘establishment' carries with it that, 1

utterly ana entir=ly repudiate 1t.“6u

The 1932 Convocations c¢f Canterbury and York
appointed a commission to stuay the whole gquestion of
marriage, nullity, divorce, the service cf marriage, ana
the preliminaries to marriage. The Commission's Report,

: : 1 . .
The Church and Marrlagg,6 reiterated the Wwestern

Christian teachinag on the nature of pmarriage.
Furthermore, the Regort highlighteu the obligation of the
Church to leaven the secular 1legislation with tne
Christian concepct of marriage by otjecting to those laws
which rejectea such a viewpolnt. Twe years afLtsc tne
Reporc, "The Matrimonial Causes Act 1937" became law ana
extenaed the grounds ror establishing a =ufificlent ana
ageyuace cause rcr tane granciang oL alvorce a4 vinculc by

thie scace.,

oy. Ibia., ©. 993.

51. TIre Churcn and sarriage, Lonacn, 3.P.C.K., 1%35.
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The then Archbishop of Canterbury, Cosmo Lang,
stated that the proposals were alien to the Church‘s
teaching.62 Nevertheless, he recognized that the State
was obliged to legislate for its non-Christian members.
Similarly, the Archbishop of York, William Temple, agreed
with Dr. Lang and maintained that it was inappropriate
for any bishop to support the bill. However, some bishops

63 speaking on its behalf, and

did vote in favour of it,
thereby denying the concept of marriage laid down in the
canons of their own Church. The Times reported it in this
manner: "The Church is left free. It is put under no
compulsion to recognize in its own practice what will in

other respects be the law of the land.“64

The Convocations of Canterbury and York, in June

1938, passed resolutions65 which declared that people

62. The Times (London), 20th July 1937.

63. Bishop Ernest Barnes of Birmingham and Bishop
Hensley Henson of Durham.

64. The Times (London), 24th July 1937.
65. A. SMETHURST and H. WILSON (ed.), Acts of the

Convocations of Canterbury and York, London,
S.P.C.K., 1948, o. 90.
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entering second marriages, apart from those with a decree
of nullity granted by the civil court and reccgnized DY
the Church, were not permitteu to remarry during the

lifetime of their rormer partner in facle ecclesiae.

In recent years, various reporcs nave veen

by

publishec treating the nature or marriage, the quescion

of 1naissolubility, divorce and rewmarriage. Putting
. 6 . . , -
Asuncer, 6 a report published 1n 1966 on the subject oI

the civil law on wmarriage, had a consideraole intfiuence
in framing "The Divorce Reform Act 1969".67 The Act
abolished the "matrimonial offence" and substituted "no
fault" or ‘"one ground" divorce which could now Dbe

obtained oy simply proving that a marriage nad

irretrievably broken down,.

At the reguest of the Convocation o:f Canterbury .n
1967, a group was appointea by the Archobishcp to prepare
a statement on the Christian aoctrine oif marr.age. The

Report entltled Marriage, Divorce ang thne cnurca, alsc

-

$6. Putting Asunaer: A Divcrce Law oL Ccntemporary
society, Loncon, 2.P.C.K., 1966, Liln.

67. Legal effect i January 197..
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known as the Root Report, was puolished in 1971.68 It

advocated the marriage of divorcea persons in church
giving scant attention to the question ot iadissolubility
as traditionally held oy #Western Christenaom. NOt
surprisingly, the Root Report was rejected twice by the
General Synod of the Church of England and finally ror a
third time in November 1974. The Synod called for a fresh
enquiry into the doctrine of marriage and the results

were disclosed in a 1978 report entitled Marriage and the

69

Church's Task. Although the topic of inaissolupility

appears toward the end of the publication, an earlier
statement seems to hnave left cthe Commission with one
position, namely that the acctrine of indissolubility was

. 79
untenabie.

p8. Jarriage, Divorce ana_tne Church, Lecaoaucn, S5.P.C.K.,
197., 17Up.

§9. Marriace ana tne Churcn's lasx: The Repcrt oi the
General Synoa Marriage Commission, Lonaoa, Cc.i.0.
Publisning, 1973, 1l33p.

7. lcig., op. 57, 123-135.

——
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The view permeating both reports (1971 ana 139738)
was a "personalist” one: marriage, subjectively
understood and experienced, met certain fundamental needs
of people - sociclogical but less theological ana
canonical. Moreover, the 1978 Report advocatea the
remarriage of divorced persons in church during the
lifetime of a former partner. Paragraph 152 of the Report
reads:

The Church of England, Catholic and

Reformed, has never oificially committed

Ltself to the scholastic doctrine ot the

indissolubility of the marriage bona. Nor, o

the other hand, has 1t ocffilcially repudiatea

1t L..]71

The teachings of tne Lambeth Ccnrerences, altnougn
not de —ride, nonetheless, carry some stanaling in the
Anglican Communion. withnin the Churcn of E£ngland, tne
1957 Act of Convocation proinibiting second marrliages 1n
church between parties, one or both of whom are divorced,
is well <nown. Howevar, the most recent authoritative
statement on marriage is fcound in canon B83U:l. According

tc tne canon, marriage i1s a lifs-long exclusive unicn of




one man and one woman for the procreation and nurture of
children, for the direction of natural instincts and for
mutual help and comfort.
as the proposed canon XXXVI:1 of the 1947 schema, canon
B30:1 has undergone only one change between what was

proposed in 1947 and what was finally enacted in 1969.

TEACHING ON INDISSOLUBILITY

Listed in The Canon Law Report

"Tndissoluble union" has become "union permanent”.

David Atkinson, in his 1979 book To_ Have and To

Hold, states that:

[ ...] in the Convocation debate on the
proposed revised canon 36 (in September 1950)
Canon Lindsay Dewar [...] changed the wording
[...] from 'indissoluble' to 'permanent'. His
intention was to make clear that what was
meant was 'absolute indissolubility'

('indissolubilis,' he said, 'constantly
occurred in the writings of the canonists')
rather than meaning ‘'ought not to be

dissolved,' which was gaining currency. [ ...]
'It was beyond reasonable doubt, said Canon
Dewar, that our Lord's teaching was that
marriage was permanent in nature, not
permanent as an ideal.'72

72.

D. ATKINSON, To Have and To Hold, London, Collins,
1979, p. 26.
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Canon B30:1 is based on two sources: first, the

teaching of marriage found in Luke 16:18; second, the

73

Decretum Gratiani which expands on the Lucan text. The

Corpus Iuris Canonici is cited to support and/or explain

the Church of England's position on children74 and mutual

comfort within marriage.75

This, then, is the fundamental teaching on
marriage of the Anglican Church. 1Its general conformity
with the "ius commune®™ of the Western Church, both pre-
and post-Reformation, is evident. The present discipline
of the Church is governed by a 1957 Act of Convocation
(following a 1930 Conference recommendation and a 1938
Convocation Resolution) which states that "the Church
should not allow the use of that Service (the Marriage
Service) in the case of anyone who has a former partner

still living."'®

73. «c¢.41, C. 27, g. 1.
74. c¢.l2, C. 31, g. 1.
7. e¢.l1, C. 32, q. 2; 7, X, iv, 5.

76. The Chronicle of Convocation, No. 2(1957), o. 21l.

—
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ii. Canon B30:2

2 The Teaching of our Lord affirmed by the
Church of England is expressed and maintained
in the Form of Solemnization of Matrimony
contained in the Book of Common Prayer.

The Book of Common Prayer referred to in this part

of canon B30 is the prayer book that was legally

established by King Charles II77 in 1662 by what is now

called "The Act of Uniformity".78 The history of the
English prayer ©book began in 1537 when Convocation
appointed a committee to compose a book of prayer in the
vulgar tongue. In 1540, Henry VIII appointed a committee
at the request of Convocation to reform the of fices and

rituals; and five years later (1545), a primer was

published.

A group, under the chairmanship of Archbishop

Thomas Cranmer, ovublished the first complete English

79

Prayer Book which received legal sanction by the 1548

Act of Uniformity.so This first Prayer Book retained

77. 14 Charles II, c.4. Short title being given to it by
The Statute Law Revision Act 1948, Her=after cited

as S.L.R.

78. Short title given by the S.L.R. Act 1948.
79. 2 & 3 Edward VI, c.l.

80. Short title given by S.L.R. 1948.
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some usages of the rite of Salisbury (Sarum) in the
marriage service, 1i.e., the words of consent, vow
formula, and the blessing and giving of a ring. In this
service, marriage is stated as being "God's holy
ordinance", rather than the pre-Reformation "if holy
Church it will ordain;" thus conveniently denying the

sacramental status of matrimony.

The Second Prayer Book of 15518l

82

received legal

83 The

sanction and its use became mandatory in 1552.
marriage rite had a slightly more Protestant stance than
its immediate predecessor, but the theology underlying
the service remained essentially the same. A Third Prayer
Rook was sanctioned in 1558 by Act of Uniformity.s4
However, the marriage service contained in the Second

Prayer Book was reproduced.

8l. 5 & 6 Edward VI, c.l.

82. Known as the Act of Uniformity 1551. Repealed by
1 Mary, Sess. 2, c.2 (1553). Short title given oy
S.L.R. 1948.

83. The ordinal for making bishops, priests and deacons
was added to the 1548 Prayer Book, but the most
important difference between the books of 1548 and
1551 was that the latter made a significant
rearrangement of the Communion service.

84. 1 ®Blizabeth I, c.2. Short title given by S.L.R. 1948,
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During the Commonwealth period, when the Puritan

party reached the zenith of its power, the use of the

85

Book of Common Prayer was forbidden by ordinance of

Parliament and in 1645 the Westminster Directory was

substituted in its place. As a result, a thoroughly
Calvinistic marriage rite came into use. with the
restoration of the monarchy, a committee was appointed to
work on a revision which received the assent of
Convocation and legal obligation by the 1662 Act of
Uniformity. Influenced by the immediate political events
of the civil war and the Calvinistic pressures to remove
certain words (the names of women from the 0ld Testament)
in the nuptial blessing and to separate it from the
Eucharist during which the ceremony was to be performed,
the 1662 Prayer Book compilers produced a compromise
version of the marriage rite found in the Second Prayer

Book.

It is worth noting that the 1662 Prayer Book,

commonly referred to as the Book of Common Prayer and

mentioned in this canon (B830:2), expresses the teaching

85. TI. BREWARD, The Westminster Directorv: Introduction
and Text, Bramcote, Notts., Grove Books, 1980, 32p.
(Grove Liturgical Studies 21).
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of the Church of England on marriage in the nuptial

service. In his book Nuptial Blessing published in 1982,

K. Stevenson made a study of the Christian marriage
rites. He concluded that:
[ ...] classical Anglican marriage rite, so
beautifully fashioned by Cranmer [ ...] and
gently adapted by succeeding generations to
suit their needs [ is seen by 1 1later
generations as a variation of its Sarum
predecessor, rather than a reform.86
The marriage rite itself is a 1liturgical one
whereby the partners exchange their consent before
witnesses in the presence of the Church's minister who

imparts the nuptial benediction within the context of the

Eucharistic service. The rite speaks about the purposes

of marriage: the procreation of children, a remedy
against sexual frustration, and mutual help - the "three
goods" enunciated by Augustine. The doctrine of

indissolubility is clearly stated in the exchange of

86. K. STEVENSON, Nuptial Blessing, London, S.P.C.K.,
1982, p. 151.
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consent and in the declaration by the minister that, "I
pronounce that they be man and wife together" and "those
whom God hath joined together, let no man put asunder”.
This principle is repeated in a prayer which expresses
the relationship of husband and wife as signifying and
representing the "spiritual marriage and unity" between

Christ and His Church.

The 1662 Prayer Book remained unchanged until 1965
when Parliament passed the Alternative Service Measure87
authorizing the use of newer forms of services as

alternatives to those prescribed in the Book of Common

Prayer. Approval by Convocation was a prerequisite for
each rite and its use was permitted for a specified time.
Experimentation began on May 1, 1966. The final draft of
the marriage service was published in 1977 and appeared

in its definitive form in The Alternative Service Book

1980. Important changes in the rite are to be found in

87. The Prayer Book (Alternative and Other Services)
Measure 1965, (1965, no.l).

-
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the minister's introduction which declares marriage to be
a holy mystery and a means of grace with a reordering of
the "goods of marriage" which places mutual comfort first
followed by sexual love and the procreation of children.
The minister no longer pronounces the couple to be man
and wife but declares, "what God has joined, man must not
divide" - a concept which is forcefully expressed in the

revised nuptial blessing.

Some theologians see the new rite as reflecting
the notion that the couple are the "ministers of the

88 It can be said that Cranmer's rite has been

sacrament".
altered in favour of basing the service within the
synaxis. Unity and indissolubility as expressed in the

89 . . .
vows are seen as essential properties of the marriage

bond brought about by the free consent of the couple

88. The Alternative Service Book: A Commentary by the
Liturgical Commission, London, C.I.O. Publishing,
1980, o. 124.

§9. Cf. Book of Common Prayer, London, Eyre and
Spottiswoode, 1844, pp. 160-161. The Alternative
Service Book, Sevenoaks, Kent, Hodder and Stoughton,
1980, pp. 289-2990.

—ﬁ




TEACHING ON INDISSOLUBILITY 115

expressed before the Church and directed towards the

couple's mutual good and the good of the children.90

The basis of this canonical regulation (B30:2) is
a reflection of a resolution emanating from the 1930
Lambeth Conference91 which found expression in canon V of

92

the 1947 schema and is similar to others inserted into

the 1964-1969 canons concerning Baptism and Eucharist.

90. Cf. Book of Common Prayer, p. 160. The Alternative
Service Book, D. 288.

91. Encyclical Letter 1930, pp. 134-135.

92. The Canon Law of the Church of England: Being the
Report of the Archbishops' Commission on Canon Law,
London, S.P.C.K., 1947, o. 107. Hereafter cited as
C.L.R.
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iii. Canon B30:3

3 It shall be the duty of the minister, when

application is made to him for matrimony to

be solemnized in the church of which he is

the minister, to explain to the two persons

who desire to be married the Church's

doctrine of marriage as herein set forth, and

the need of God's grace in order that they

may discharge aright their obligations as .
married persons.

The injunction of canon B30:3 comes from the

93

Convocations. The Canterbury assembly stated in a

resolution:

In view of the alarming increase of
divorce, this House urges [...] the need for
more definite teaching on marriage as a
life~long relationship, and impresses upon
the parochial clergy the importance and
necessity of careful preparation of those
about to marry.9%4

One vyear later,95 the Convocation of York expressed a

similar concern and enjoined the clergy to be active in

this work of preparing couples for marriage. These

93. 12th October 1944.
94. A. SMETHURST and H. WILSON, op. cit., D. 96.

95, 12th October 1945.
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recommendations found their way into the 1947 schema as
part of another canon96 and were promulgated in their

present form in 1969.

This chapter has demonstrated how the Church of
England has continued to profess the doctrine of
indissolubility of marriage from the pre-Reformation
through the post-Reformation period. Although the general
concept remains unchanged, its application in the life of
the Church community has seen varied approaches. The
current position of the Church of England is affirmed in
the canons on marriage, especially those enacted in 1969,

and in the marriage rite found in the Book of Common

Prayer and The Alternative Service Book.

96. C.L.R., pD. 128 as part of proposed canon XXXIX.

R
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CHAPTER THREE
REQUIREMENTS FOR MARRIAGE: PRELIMINARIES TO THE
SOLEMNIZATION OF MATRIMONY

In England, civil marriage and religious marriage

exist side by side, but both require civil registration.
It is the contracting parties who must decide the manner
in which they wish to marry. Unlike the Roman Catholic
Church which demands that a marriage involving Catholics

be conducted in facie ecclesiae before a priest (deacon,

or qualified 1lay person) and two witnesses unless
dispensed, the Church of England accepts marriage before
a civil registrar as valid. Those who wish to marry in a
church or exchange their consent before God and the
church are free to do so, provided they are not
prohibited by a civil or ecclesiastical impediment of
prior bond and possess the legal qualification of
residence. Furthermore, civil law has established that
Christians who are not members of the Anglican Church are
entitled to be married according to the rites of the
Church of England. Whether unbaptized persons can claim 3

right to marry in the Church of England has never peen
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decided, but such a marriage, if otherwise legal, would

be valid.l

According to the rite of the Church of England,
marriage may be solemnized in one of four ways: with
banns, special licence, common licence, and certificate.
The purposes of the chapter will be two-fold: (1) to
examine the formalities and qualifications requirad to
obtain a licence or certificate; (2) to examine the basis

for the canonical legislation.

1. Great BRritain, Laws, Statutes, etc. Ecclesiastical
Law, being a reprint of the title Ecclesliastical Law
from Halsbury's Laws of Encland. 3rd ed., London,
Church House, 1957, o. 35l. Kereafter cited as
Scclesiastical Law.
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A. NOTICE OF MARRIAGE

i. Banns, Licence or Certificate
B34

1 A marriage according to the rites of the
Church of England may be solemnized:

a) after the publication of banns of
marriage;

b) on the authority of a special licence
of marriage granted by the Archbishop of
Canterbury or any other person by virtue of
the EBEcclesiastical Licences Act, 1533 (in
these Canons, and in the statute law,
referred to as a "special licence");

c) on the authority of a licence (other
than a special licence) granted by an
ecclesiastical authority having power to
grant such a licence (in these Canons, and in
the statute law, referred to as a "common
licence"); or

d) on the authority of a certificate
issued by a superintendent registrar under
the provisions of the statute law in that
behalf.

Marriage, according to the rites of the Church of
England, is now governed both by statute law, "The
Marriage Act 1949", as well as by canon law. The
ecclesiastical prescriptions laid down in canon B34:1 are
taken substantially £from Part II of the 1949 civil
ordinance. Ordinarily, the announcement of an intended
marriage is made through the publication of banns. The
purpose of publishing banns is to give notice of the
proposed nuptial union and allows persons who may know of

some impediment to the marriage the opportunity to
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lodge an objection. The announcements must be called in
the parish church of the parish (district) where the
parties reside; or if they live in different parishes, in

the parish church of each of the two parties.

According to some authors,2 the earliest
legislation on this matter was inaugurated by Odéo, Bishop
of Paris, who issued a synodal constitution on the
subject in 1197.3 Others attributed the practice to a
council of London neld in 1200 which c¢rdered that the
names of those who were about to be marriea be published

vefore the assembled congregation.

Canon XV of the London Synocd (l2uu) stated: "nec
contrahatur aliquod matrimonium sine ctrina cenunciatione
publica 1n ecclesia, [ ...] nisi speciali auctoritate

. .a 4 . . . -
apiscopi”. The publication of banns was an attempt

2. J. ROBERTS, The Banns of Marriage: An Hisctorical
$ynoosis and Commentarv, washington D.C., Catholic
Universitv of &merica, 1931, cp. 1l0-11, (Canon Law
Studies, no. hd).

3. J. MANSI, Sacrorum ccnciliorum nova 2t amplissima
collectic, Paris, weltar, 1901, wol. XXII, col. 579.
Ser=sarter cited as »ansli,.

<. ibig., cecl. 71¢9.




REQUIREMENTS FOR MARRIAGE 122

to reduce the number of clandestine marriages being
entered into in the Church at the time. Many ot these
illicit unions were orecipitated by the couwprehensive
lists of consanguinity and affinity formulated by the
Church which were deemed to oe diriment impediments to
narriage. Given the social conditions c¢f the time, many
ceople would have wveen cuenied the cenefit of 2 church
wedding. Therefore, universal legislation was enacted to
nalt the adbuse of 1invalid marriages. The Fourth Lateran
Council (1213), conscious o©of prevailing customs 1in
various vlaces, decreed that the publication of oanas
should be extended tc the entire Church. At the same
time, the Council raduced the srohibited dearees of
consancuinity and affinity from the seventh degrze
inclusive to the <fourth degree6 acccrding to che then
currant computation which used the Germanic methoa.
dowever, the ceneral law labour=d under certain uefects.
One was that the regulation did not specify the nunber of

times »anns should ce callied. Particular legislaticn :in

iv, 3 (cancn 51 =t Lataraa 1IV).

wn
.
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England raquirad a triple cublication and subsequent
synods ra2peatad the local law adding minor circumstantial

determinations.7 Lyndwood's Provinciale noted that the

three-fold pgublication was ordered by Archbishop Walter
Reynolds (1313-1327). The practice was upheld 1in a
metrcoolitan decree issued by Archbishop Simon #epham
(1328-1333) who, in turn, rastated the decrse "Cum
Inhibitio" (canon 51) of Lateran IV which, in addition to
the banns, imposed a three-yesar suspension on priests who
celebrated marriages without their publication.3 The
orovincial regulation of tne thrice-fold calling of banns
as well as the Lateran suspension (c.51) declaring it

ipso facto for clergymen who violated the ragulation were

incorporatad into the "Canons cf 1603" (c.62).

7. The Council cof Exeter (1287) demanded the intsrval of
eight days between the cthird calling of oanns and the
wedding ceremony; cf. mansi, vol. XXIV, col. 795.

The Svnod of Lambeth repeated the law of trinle
publication in 1330; cf. Mansi, vol. XXV, col. 8Y94.

The Svnod of London (1160) allowed a dispensation Zrom

the cnird gublication; cf. mansi, vol. XXXV,
col. i39.

$. w. LYNDWOCD, Prcvinciale seu Ccnstitutiones Ancliae,
Oxford, #all Davisz, 1L67Y, po. 270, 273.( Revublisnea
in 1968 ov Sragqg International, Farnborouch, England].
Karzaf-=2r cit2d as Provinciaia.
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Tnere can be no doubt cthat the criple calling of
scanns requirsd oty the Church cf England criginatsd from
varticular and subsequent universal law and not from the
raception cf the latzsr <ecree of Trant (session XXIV,
c.l). In the oroposed cancn XL of the 1947 schema, the
oractice of calling the three banns was re2tainad, using
as its remote source the Lateran IV canon and the %two

decrees already referred to in the Provinciale. Che 1969

canonical legislation continued to maintain the
traditional position on this matter. Hence, the Church of
Tngland clearly demonstrates a continuity with
or2-Reformation universal and carticular law r=zgarding

vaanns.

il
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ii. Archbishop of Canterbury's Prerogative
B34

2 The Archbishop of Canterbury may grant a
special licence tfor the solewnization of
matrimony without the publicaticn of banns at
any convenient time or place not only within
the crovince of Canterbury but througanout all
Zngland.

Proposed canon XLI of tae 1947 scnema was based on
the Arcnblshop's autnority to grant 3 special licence
givan to him by statute law, namely "TIhe tcclesiastical
Licences Act 1533“.9 I'ne special licence wmentioned hers=
permits a couple to warry without orior vublication of
nanns or a residential wqualification according to the

rasence of a

"

ritas of cthe Church of &2ncland in the

'3

minister andé two wi-=nesses in anv Aanglican church, cnapel

cr any bulilding - consecrated or nct - at any convenient

<
1.

. : . q . ‘ . e .
cima. 1he licence’” is grantad by the Archbisnop actlag

O
.

[N
W

enry VIII, c.21.

{
]

tu. ~ Registrar jeneral's Licance allows non-Aaclicans
the same rights grantad to sngilicans oy the sgacial

A
Licance GE tne arcnhnuvisnos of lantaroury, taatc is, ©2o

marry at any time ana in any convenient slaca. ae
Recrscrar Generali's Licence act 187y rescrices the
CCCasion Lor tine L3sSu@ OL tinls licance ©e wher2 e L3
satisiied taat osne of the perscas 0 e marrien i
sericusly 11l and noT =XDectad Lo r2cCovar ind Canaoct
S omevaEe 0 A L1ACe JuECL: e JA3lTiade SCuLd e
sol=mniz=2c unaar e nroviZiens ¢f fhe darriace ~CT
_4a%. Sucn a lis=ence cannot ose LiIsued (20 Tarriages
5 se aqaisnracad accocdlas ©o the fizas of tae Jiursh
sf ingland. ZIr. 7. =CPXIsr3Z, “Fcrmatich arc ~ODUIT 0T
-7 Hdarrizca, Loncen, Ovez luclisiilag, 1374, =. 33,

¢t Swvaz Sracticz {ctes Hw.

il
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through the Master cf Faculties (an cffice nerformed by
< 11 . .
the Dean c¢£ Arches) : to obtain one, reasons umust oe
given to show why the marriage may noct take place bV
banns or common licence. Various documents and ietters
supporting the reason must se torwarded to the
arcnbishop's cffice. In addition, one of the parties must
naxe an affidavit at the Faculty Office 1in Lcndon cor

Lsefora an Anglican clergyman stating that ther= 1is no

inmpediment to the union.

Ordinarily, a special licence is graantsd cnly in
axcenticnal circumstances or gJrave 2mergencies. This
could happen when a oroposed vgcartner 1s dying in a
nospital and cannot be moved and the counle wish to marry
as socn as cossible cr when a partner is
institutionalized or confined and cannot leave the area.
an averace of about two nundrad and fifty special

. 12
licences are crant2d each vyear.

11. 37 & 38 Victoria, c.B85 - Public Worsihip Regulatiocn
Zct ls574.

O4LEY, Familv Law, London, 2utt=2rwerins, 1981,

w R
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According to J. Roberts, bishops acguirad the

J

e

faculty to waive the calling of wbanns through rapal
rascript or legitimate custom &nd nany used theilr
authority to dispense ifrom this obligation.13 In thne
fifteenth century, ordinaries were cautiocned to oe slow
in granting this favour and to do so cenly when one or Ltwo

cublications had alrsady been made.l4

Impliead in canon B34:1lb 1is the Archbishop of
Canterbury's right to dispense frcm general and
particular law throughout England. This would seem to be
more than an act of a metropolitan. Since the Archbishons
of Cantarbury were sometimes appointed rpapal lagates >
and given the necessary Cfaculties for the 2xercise of
their nffice, it could be argued that sucnh a dispensation

was granted by legatine faculty and not by wmetrowveolitan

auchority.

13. J. ROBEwPs, op. cit., 2. 15.

l4. Syncé of Leonden (l4eu), canon o. 2¢. mansi, vol. XXV,

col. 139.

15. Cf. 7. MAKXCWER, The Ccnsticuticral Histcry arnc
Censtituticn of tie Churca ©f Engiang, Lcndon, SwWan
Sonnenschein and Ccmpany, 13¢5, =2. 2$1-293.
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From the beginning of the thirteenth century, the
Archoishops of <Canterbury were usually conferred with
legatine gowers as soocn as their 2lections were
recognizad oy Rome. 1lhese powers made them superiors cf
the Archoishops of York. However, some Archbishcps cf
York obtained legatine powers for themselvas and since
1352 almost all of the northern Metrooolitans held this

jurisdiction for their cwn province isvossessing the
Archbishops of Canterbury's rights to superiority claimad
by them in virtue of the papal commission. The confarment
of the legation cn soth Archobishops iid not exempt them
from the visit of special legates during whose stay the
Metropolitans' own legatine powers werz suspended. As in
the two centuries crior to the Refcrmation, the lecatine
office nad customarily neen conferred on coth
Metropolitans. It nad become the rule that occth nad equal
rights of jurisdiction; nothing neyond honorary

been left Lo the Arcnbishoos ct

Q.

vra2cedence ha
Cantcerbury. Such wvias the ralationsnip aftar the

Reformation, exceot the Archbishces of Cantarburv have in

A AANRARAI—=—
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respect of jurisdiction only the more prominent gositicn
as given them by 25 Henry VIII, c.21 which at an earlier
time botn they and the Archbishops of York uad in virtue
cf lecatine facultvy. At the present time, such

sraerogatives would be exercised 1a the archeciscopal

court <f Canterbury. This ~»oinion was zupported &LV
Tharles wheatly, the 2ight=aenth century anglican
16

liturcist. Therefore, the orivilsge crantad »y tnis
canon cf£ not having to marrv in a church tuilding without
“he publication of bpanns is orobably papal in crigin, @onut
is seen as a faculty testowed by the statute law cf Kin

1
denry VIII and confirmed by sudseqguent nonarcns.

n

16, C. wWHEATLY, A R
Ccrmmen Prave
Jniversity Pre

cral Illustraticn cf the Bcc< oI
~e Church of Encland, Ox:zord,
, 18546 ad., 2. 343.

17. 26 Zeorze II, c.23 - Clardsastins Marriace AcCt 1733;
i Secrce IV, c.76 - Marriace Act 1323; 12, 13 & it
Janrze VI, c.76 - Marriage 3AcT 1Y49.

—
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iii. Rishop's Rights
B34

3 The archbishop c¢f =ach orcvince, the
oishop cf =very diocese, and all others who
of ancient right have been accustomed to
issue a common licence may qrant such a
licence for the solemnization of matrimony
without the publication of bhanns at a lawful
sime and in a lawful place within the several
areas of their jurisdiction as the case may
se; and the Archbishcp of Cantarbury mnay
grant a common licence for the same
throughcut all England.

The aistorical bases for this canon appears to ve
"The Ecclesiastical Licences Act 1533" of Henry VIII,
statute law18 and canons 100-102 of the 1603 series. A
trace of the legatine prerogative still lingers in cthis
siece of legislation which enables the Archoishop of
Canterbury to dispense from general law for the wvhole of

fngland by cranting a common Llicence, in addition to

being able to issue a special licence. 2ctn  the
metreocolitan - who has eordinarv Jjurisdiction for this
surnose throughout nis grovince - and the nishop within

=i

l

swn dioccese can issue the zanme dispeasation.

8]
[
[a
+
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Common licences that allowed for the solemnization
of marriage without the publication of banns had been
issued since the fourteenth century. The Synod of London
(1328) allowed a couple to marry outside their parish
church and also dispensed them from the calling of banns
by the grant of a licence from the diocesan bishop.19 The
1603 canons made passing reference to the episcopal
authority required to 1issue such 1licences (c.101),

undoubtedly based on a gloss found in the Provinciale20

and 25 Henry VIII, c.21 which stated: " [...] this act
shall not be prejudicial to the Archbishop of York or to
any bishop or prelate of this realm, but that they may
lawfully dispense in all cases in which they were wont to

dispense by the common law or custom".

An historical anomaly still remains in force 1in
relation to the Archbishop of Canterbury. According to 25
Henry VIII, c.21 ("Ecclesiastical Licences &act 1533",
Section 17), should the Archbishop (or the guardian of
the See of Canterbury "sede vacante" - same Act, Section
16) refuse a licence - special or common - without

reasonable cause, an appeal can be laid before the Lord

19. Mansi, vol. XXV, col. 3l4.

20. Provinciale, p. 274.

il




Chancellor
gqrant it.

Chancellor
No appeal

Archbishop

a (common)

The

the diocesan bishop acting through

Chancellor'

right

authorized

vwher= one cf the parties has

days
worships.

the

the marriage;
worship has been

consant nas

minor
ramaias

rancad.

Vel

and may

vrior

parties

(now =2ightsen
valid tor tinrze

The couplz2

REQUIREMENTS FOR MARRIAGE 132

who may enjoin the Archbishop or guardian to

In the event of his refusal to do so, the Lord

may commission two cther bishops to grant it.

can be nade against the refusal «<f che

of Ycrk or any cther ciocesan bishop to grant

licence.Zl

common licence was and is presently issued Dby
nis Chancellor cr the

s deputy. The licence is a privilege not a

be granted for the parish church or an

chapel within the ecclesiastical district

rasided for at least fifteen

to the aranting of the licence, or usually

3efore a licence is cranted, however, one of

wust swear -hat (1) no Lmpediment =xists to

(2) the qualification for residence or

satisfied by one of them; (3) vparental

seen obtained, if one c¢f the narties is a

years of Tha ccmmon licence

-~ P -~ A
aftar 1% has heen

nas tc marry at tne churcih
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named in the licence; the minister to whom it is
presented is requirad to celebrate the marriage. However,
no minister is compelled to solemnize the marriage of any
person whose former marriage has been dissolved and whose
"rformer spouse" 1is still 1iiving, or to wpermit the
marriage of such a person to e solemnized in a church of

which nhe is the minister.23

The oresent Anglican rule (B34:3) substantially
repeats the 1947 Canon Law Report's proposed canon XLI:2.
iowever, the words "and all others who of ancient right
nave been accustomed to issue a common licence may grant
them", acknowledges the executive power possessed by the
Chancellor (Commissary £for Faculties) to «<¢rant such a
raquest. As Chancellor of the diocese (Commissary General
in the Archdiocese of Canterbury) - a cosition open to a
gualified layman or cleric - he 1is apgointed by the
diocesan nishop to nandle legal mattars but may scmetimes
be called upon to grant marriage licences cn bovehalf of
the Bishop. "In this capacity, he has the title of Vicar

General. “e is allowed to apooint deputies for this

z3. Marcrimenial Causes aAct 1965 (3.5(2)).
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nurpose, who are known as surrogat2s; these ara clergymen
of standina with a delegatad authority to issue marriage

. nwld
licences.

IThere is a similarity obetween the cranting of 2

vanns. In either

M

common licence and the pgublication ¢
case fifteen uays residence is the minimumn before wnich a
couple may wmarry. Fifteen gcays is the shortest tLime
pcssible for the calling cf oanns on three successive
Sundays after which a marriage wmay be solemnized. [he
essential «aifferance bDetween wmarriace ULy ©sanns and
marriage by ccmmen Llicence lies in  the residential
cualification of the parties concerned. For marriage Ly
sanns, both cersons raguirs the r2sidential

qualification, wheresas, for marriages D2y commen licence

cnly one of the parties nas to fulfil this racuir=went.

= 0oL - o B ~. - by —~ T - - o - -
~4. 3. MaY¥TLiLio, Thie CSnurca cI zaclanc: ItE TNEnLErs 3na

1TSS oSUZiness, LOnNGen, WMLOCZ LOlVErslly 2rass,

— =

.Lgf).j, . LQL.
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iv. Certificate

The fourth way to announce a marriage and cbtain
permission to marry is on the authority of a
certificate25 issued Dby a Superintendent Registrar.
Marriage by certificate has been possible since "The
Registration Act 1836" and was included under proposed
canon XLII:5 of the 1947 schema. Presently, marriage
under this form is governed in statute law by "The
Marriage Act 1949" which is the source of the cancnical
ragulation allowing marriage 1n the Church of Englana
accordaing to certificate. These certificates arz not

issued by the Church.

Under the oresent legislation, the couple obtains
the certificate by giving notice to the Registrar and

signing a declaration that: (1) no impediments exist to

75. The other form cof certificate, namely with a licence,
allcws non-aAnglicans the same nrivilege that 3 Common
Ticence vermits to members of the Church of England.
Ve marriage under a Registrar's Certificate with
licence may he celebratad according to the rites of
the Church of £ngland. Cf£. 7. HOPKINS, op. cit.,

c. 27.
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prevent the proposed wmarriage; (2) the residential
requir=ments have been satisfied; (3) if one wartv 1s a
minor (under =sighteen vears of age) the requisite consent
has been either obtained or dispensed with. Notification
of the intended marriage is then displayed in a
consplcuous place in the Registrar's office for
twenty-one 3uccessive days after which time, 1i1f no
objections have been raisad to the marriage, the marriage
certificate is issued. The marriage is to be celebratad
within three months from the date of notice civen at the

Registrar's cfrice.

The residential rsquirement demandad »dy statute
law - seven dJays - is in effect r=ally a month. The
couple need to reside in the place for seven zavs, after
which they give notice of intenticn to marry. Then, the
certificate remains on public view in the Register Office
for twenty-one days. The three full weeks requirad for
the oublicitvy cf tne certificate replaces the ceriod of

three Sundavs reguirasd for the calling of baans.

The formality of a Registrar's certificate is wore

o

v to ve used oy ncminal Anglicans <hc wuesir2 .

r-‘
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church wedding or «ho do not wish the opublication of
vanns. The couple may marry in any church or chapel in
which their Ybanns <could ©te published within the
registration district whers the parties have resided tor
at least seven days or in their usual nlace of worship.
The consent of the minister is requir=d and the marriage

must be celebratad by a clergyman.
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B. CIVIL REQUIREMENTS

i. Clergy Bound by Civil Law

B35

1 In all matters pertaining to the granting

of licences of marriage every ecclesiastical

authority shall observe the law relating

thereto.

This administrative canon is a reminder to bishops
and those who act in their name to ascertain
conscienciously that the civil prerequisites ara
catisfied and fulfilled before granting special or common
licences. In view of the frequency with which common
licences are issued, officials called “surrogates"26 are
ceputed to execute this cffice by law. It is their
responsioility, and ultimately the diccesan bobishop's in
whose name they act, to ensure that cne of the parties
hnas resided for at least fifteen cays in the parish cr
district of the church or chapel wher=2 the gproposed
sedding is to oe solemniz=d. Althougn the aranting of a

licence is a favour, once it nas been issued the couple

is in cossession of a rignht which has Dbeen established by
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27 . . . . ..
when the licence is presented to a minister

civil law.
dirscting or authorizing the marriage of two persons, he
is required by the "rights of the parties"™ to soclemnize
the marriage according to that licence unless he suspects
fraud. In that case, the minister may Jjustify a celay
until the suspicion is rasmoved, or he may take advantage
of the option given him by the "Matrimonial Causes Act
1965" which allows him not to perform the ceremony if a
party is divorced and the £former spouse is still living.
Normally, a minister is guilty of a breach of canonical
obedience if he refuses to perform the ceremony without

just caus2. Such an action on nis part may lay him open

to action in the civil courts.28

27. Tuckniss v. Alexander (1363) 32 L.J. Ch. 794, at
. BO6.

Re

ccclesiastical Law, o. 31i7.

o~
@
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ii. Publication of Banns

B35S

2 In all matters ©pertaining to the

publication of banns of marriage and to the

solemnization of matrimony every minister
shall observe the law reslating thereto,
including, so far as they are aoplicable, the
rules crescribed by the rubric prefixed to

the office of Solemnization of Matrimony in

the Book of Common Prayer.

The law referred to in this canon 1is a statutory
nrovision, "Tne Marriage Act 194¢". The raquirasments laid
down for the publication of banns are comprehensive. A
clergyman is not obliged to publish the banns of a couple
who wish to marry unless they have delivered a notice to
him in writing at least a week before they wish the banns

to ove called for the first time stating the relevant

details of name and residence.

Banns must de oublished from a Register Book in an
audible manner using the £formula prescribed oy the
rubric29 prefixed to the office of Matrimony found in the

Bcok of Common Praver:

29. This rubic is of statutorv obligation naving been
given legal Zorce by the 1662 Act cf Unifcrmicy.
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I oublish the Banns of Warriage between
M. of and N. of . If any
of you rnow cause, or just impediment, wny
these two persons should not ©ove Jcined
together in noly Matrimony, ye are to declare
it. This is the first [second, or third] time
of asxking.30

Should the couple live 1ian different narishes,
their respectivzs ministers must call banns. Likewise, 1f
neither serson rasides but only worships in the
narticular church or chapel in which they choose 0
marry, the tanns must alsc be called in that bulilding. In
either case, a certificatz cestifying to the fact that
sanns have veen osublished must ce sent oy the cther

clergymen to the minister ~ho 1S to pertoru tne cera2mony.

Ordainarily, banns are callea at worning 3Service.

su3l . )
g" zllowec tinem tC oe

However, "I'ne xarriage Act 194
cailed at cne Evening Service if the dMorning sService was

not held. A clergyman usuallv calls the banns; but the

cck of Cemmen Praver, Lencon, Cambridae Jniversity
rass, 1924, no. 334l.

1. saction 7(1) medified botir the rubic and cancn G2
(1503 3=2ries).

-




REQUIREMENTS FOR MARRIAGE 142

same Act allowed a layman - duly authorized by the bishop -
to opublish banns when no clergyman officiates at the

service held in the church or chapel.

Since the purpose of the oublication of bpanns
would be defeated if the parties could not be identified,
the names by which they are generally known are used. Aas
P. Bromley stated: "[... ] where it has been held that the
sanns have not been duly published, there has been some

fraudulent intention to conceal the party's identity."32

There is no prescription to determine whether the
intended wedding should take place in the church of the
bride or the groom. A'l753 act cf King George II (26
Georage II, c.76)33 removed the nreference for the woman's

church by stating that the marriage could take place in

either church wheres banns had been called.

32. P. BROMLEY, op. cit., o. 43.

33. The Statutes of the Unitea Kingdom oL Great Britain
anc lreland, Voi. 1X, London, R.M.5.0., 1824,
op. 525-528.
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1ii. Prohibited Times
B35
3 A marriage may not be solemnizad at any
unseasonable hours but only between tne hours
of =ight 1in the forsnocon and six 1in the
afternoon.

This canon reflects the awar2ness tnat the Cunurch

to liturgical ctimes and

o}

of England has with regar
seasons. The Anglican Church retainad the pronibition of
solemnizing marriage during Lent set forth by the Ccuncil

of Laodiceza in 363 (c.52). [he Provinciale34 also listea

the other seasons during which marriage could nct ve
celepraced, viz., the tirst Sunaay of Advent to the cay
oreceeding the Octave of The Epiphany, 3eptuagesima

Sunday to the first Sunday after Easter inclusive, and
e e : - . . 35
the first Rcgation Day to Saturaay of Pentecost weex.
viorsover, it requirad the cerewmony to be cerformed during
the light of day. Since marriage was celebrated duriag
the Zucharistic service, this factocr alsc slaced

scarameters on the Gtimes when the nuotials could e

sclemnizad.
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In studying the various prayer books of the Churcn
of England during the post-Reformation —©period, a
transition in the way marriages were celebrated can be
detected. The 1548 directive stating that "the eucharist
must be celebrated after the marriage®" and retained in
subsequent editions was changed in 1662 to "the eucharist
should be celebrated".36 This was done to effect a

compromise with the Puritans who had come into power

during the Commonwealth period.

Although the "Canons of 1603" (c.62 and c¢.102) did
away with the oprohibition on solemnization during "times
of fastinag and feasting", the canonical norms still
reflected cucharistic practice by prescribing the hours
during which marriages could be celebrated, taking into
account the various fasting laws. The celebrations could
take nlace between 8:00 a.m. and noon. Subseguently, on
two cccasions the Church amended these canonical

regulations to accommodate civil law. In 1387, tnhe time

BRIGHTMAN, The Enclish Rite, London, Rivingtoas,

36. .
921, vol. 2, po. 216-817.

-+ 00
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nermitted for solemnization was extended to 3:30 p.m.,
and in 1936 to 6:00 p.m.>'

The latter time still remains
in force for both civil and ecclesiastical laws.

37.

A marriage celebrat=d in facie
these

hours w~ould not
Law, D. 363.

outsice
se vcold.

iastical
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iv. Minister's Rights
B35
5 When matriwony is to be solemnized 1n any

church, it belongs to the minister of the

parish to decide wnat music shall be nlavead,

what hymns or anthems shall be sung, or what

furnishings or flowers sihould pe 2lacea in or

about the cnurch for the occasion.

what wignt first aoppear to be an inconsequential
canonical resgulation 13, in fact, a very poractical plece
of legislation. This canon, orcgosed in the 1947 schena
(c. XLII:8), evolved out of varicus disputss cetween the
iinistars, on the one nand, and church-wardens, crganists

and lay helpers on the other cduring tie post-Reformation

period.

Two court cases, cited oy the compilars of the
1947 schema, are the scurces fIcr this ruling which gives
ciie minister completa, discretionary Ir=edom toc select
the music, songs and aeccraticns used tor the church

service. lha first case (Hutchins v. Denzilge and

icvaiace, i1 dag. Comm. 1l7u) occurrad ian 1792 anc centrsd
on the ralacional autnorlty vetween tne &inistar  and

caurcn waruaens. [ne2 latcer, whose cCfflice nas 2Xxlstaa

_—-
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since the fourteenth century,38 exerted considerable
influence in the life of the parisan. <Church wardens wer=
lay men elected by fellow parisnhioners to represent them
in tne duties of caring for cunurch property and providing
what were required for uivine services. Ineir dutiles,
listed in tne 1571 canons39 and the 160340 series, also
included oreserving good order in church and "reporting
to the Ordinary [Bisnop] offences committad Dy the clergy
and laity of the parish in respect of mattars cognizable

by the ecclesiastical courts".4l

. - .- 42 . . .
In the case cltea, pgrcceealnds wa2re institutea

ov the Reverand John Hutchins of tne sarish c¢f 5t.

Botolph, Aldersgate, against two of the wardens, DCenziloe

38. Provinciale, p. 251.

39. Cancn 5. Cf. Syncdalia — A Collection of Articles cr
Reilicion, Canons anc Proceedings of Convocations 1in
Znhe Province oL Canterobury, L547-1717, Oxford,
oniversity Press, lsd42, voi. L, ©o. 122-126.

«J. <Canon 89.

ward vI, c.4. "IZ any »nerson shail By WOrisS
rr=l, cnide or urawl in any church cr

O
o)
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and Lovelace. The minister had ordered the playing of the
organ and the singing of Psalms with the addition of the
"Gloria Patri". The wardens interposed to stop what they
considered a wrongful liturgical act basing their action

on canon ll343

(1603 series). They forbade the execution
of the minister's orders. In rendering his judgement, Sir
~#illiam Scott focused on two gquestions: (1) did the
church wardens have a right to interfere in a church
service? (2) if they possessed such a right, was it used

to ninder a legal or an illegal act? Sir William pointed

out that the duties of a church warden were confined to

church-yard; it shall be lawful unto the ordinary

of the place, where the same shall be done and proved

oy two lawful witnesses, to suspend every person soO
offending; if he be a layman, from the entrance of
the church, and if he be a clerk, from the ministra-
tion of his office, for so long a time as the said
ordinary shall think meet, according to the fault."

43. Canon 113 (1603) - [...] Churchwardens, Sidemen,
Questmen, and such other persons of the laity as are

to take cars of the suppressing of sin and wickedness

in their several parishes, as much as in them lieth,
oy admonition, reprehensicn, and aenunciation to
their Ordinaries, [...] at such times and when else
they think it meet, all such crimes [...] as by them
[...] shall be chought to reguirs due raformation.

b .
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the care of ecclesiastical oroperty over «hich they
exercised a discretionary power. Moreover, their office was
one of observation and complaint (in virtue of canon 113 in
the 1603 series) and not of ordering divine worshipn. It was
their auty to grevent indecency in church and to dirsct
complaints in this regard to the Bishop. If the minister
did err in this respect (according to the wardens'
interpretation), they may complain "but the law would not
oblige them to complain if they (the wardens) had a power
in themselves to redress the a‘ouse“.44 Having estaoblished
that point, the judge addressed the second question: were
the actions of the warden occasioned by the minister's
illegal act? The wardens wer2 of the opinion that the
singing of Psalms while legal in cathedral and collegial
churches, was illegal in parish churches. Commenting on the
nost-Reiormation liturgy and the desire c¢f the English
people to have plain, simple music and singing in their
Jsorship, 3ir william held that the first liturgies of the

Reformed Church sanctioned the continuance of singing in

44. The Enclish Reccrts, Volume CLXI. Ecclesiastical,
admiraltyv, and Propbate and Divorce I, Edinburcn,
W. Green, 1917, o. 515.

il
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all churcnes tiough it ce aifferent in standard ana
cegree. 1In essence, the judge ruled that the singing 1n
St. Botolph's parish church was not contrary to the law
and that the church wardens had no right to iaterfere with
the diractions given by the minister in divine service.
Furthermore, the wardens' interpretation of what was legal

and illegal was incorrect.

The second case,4 wvndham v. Ccle (1¥7%), occurrad

in the Arches Court of Canterbury. The minister (Wyndham)
instructed the organist (Cole) to play the organ only at
certain times. Proceedings wer2 ta<en 11n the <Court to
estavlish tne incumbent's control over tue use of muslc
auring a cilvine service. Ccle, who agrealea the sulit,
maintained that he was agppointad oy the Farish Council,
paid oy them from parish funas, and enjoyea the support of
a majority of the pgparishioners who want=2a the customary
cerformance on the organ tefore and after the servicsa to

continue. The minister objectad to tihe olaving of tihe

L.
w
.

The Law Repcrts. Prcotate Diviscn
1876, London, Clowes and S
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Organ Voluntary prior to and after services. In nis
decision, Sir Robert Phillimore ruled that the wishes of
the parishioners were irrelevant in such matters and

nrecedent (Hutchins v. Deniziloe and Lovelace and other

cases) had established the rights of the minister to
control the singing and music during divine service.
Hence, the mninister has, within the limits imposed Dby
canonical and liturgical law, complete freedom in ordering
any service conducted according toc the rites of the Church

of England.
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C. REQUIREMENT OF FORM - "TBE ANGLICAN TAMETSI"

B35

4 Every marriage shall be solemniz=d in the

presence of two or more witnesses besides the

minister who shall solemnize the same.

The history of English law which deals with the
formalities of marriage is still a mattar of speculation.
. . 4 .o . - .
Yarious authors 6 hold different cpinions resgarding the
celepration of marriage and the formation of the marriage

vond. Fne Provinciaie mentions the regquir=ment of at

least twc witnesses &and one zrilest for a licit

(1)

celebraticn.47 oreover, while the consensuai aspect O
the union was emohasized nrior to tne Council of Trent,
the exchange of ccnsent did nct necessarily nave to taxke
nlace at a religious ceramony; however, the sractic=a was
strongly =2sncouraged. This situation, courled with the

ments of consanguinity and affinity that still

(2

imped

remainad in =ffect after Lat=ran 1V, engenderad and

16. o, ®. 5aluB02N, Scvcusals; J. JACKSCN, fcrmation
aru aAnnulment ¢fi Marriace; r. PQLLOCK anu
F. @wAITLAND, Hlstory ci _£nclish Law.

<7. cSrevinciale, ©. Z7Li. A gless in Tae WOLK STAT=23 chac
2T lL2asStC LWC w~lTnesses ars raguls2dg; aswevser, oie L3
sufflcientc,

il
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verpetuated the problem of clandestinity. All that was
needed was a declaration made by the parties that they
took each other as husband and wife without witnesses,

either per verba de praesenti (I take you as ay

wife/husband) in which case the wunion was ©binding

immediately, or ver verba de futuro when it becane

binding as soon as it was consummated. In scme cases,
clandestine marriages were also celebrated at the church

door per verba de praesenti in the presence of the oriest

without the witnesses and the calling of panns, after

which the couple went into church for the nuptial Mass.48

The Provinciale gives evidence of efforts made by

the medieval =3=nglish Church to eradicate clandestine
marriages by excommunicating couples who enterad such

unions and suspending priests who celebrated the

48. The Marriage Service of the 1662 Book of Commcn
Praver - which is still in use -~ preserves this
ancient form. The first part of the service takes
slace in the bedy of the church and consists of the

espousals ("I will") and the exchange of consent
ser verca de oraesenti ("I do"). The r=amainder of

tne service takes place before the alcar.

——
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weddings.49 Likewise, those persons who entered irregular

though valid per verba de praesenti marriages could be

. . . . 50 .
obliged under pain of excommunication to regularize

their unions by submitting to the accepted form.51

The Roman Catholic Church proposed a solution to
the problem when the Council of Trent issued the decree
“Tametsi" in 1563. The Council declared that the ordinary
form of wmarriage recognized by the Church consisted in
the exchange of vows before the parish oriest or his
authorized delegate and two witnesses. Because the writ
of the Roman Pontiff no longer had force in England,52
the Tridentine decree had no effect either on the theory

or opractice of the Established Church regarding the

formation of the nuptial bond. Indeed, the ecclesiastical

49. Provinciale, pp. 273-274.

50. 1Ibic., pp. 275-276.
51. Ipid., p. 274.

32. “Tametsi" did not apply to Roman Catholics in
Enaland because the decree was never promulgated.
The decree "Ne Temere" which requira2d the observance
of the canonical form bcund English Catholics siace
Taster 1908. Cf. M. O'REILLY, Marriace Impediments,
Cttawa, Saint Paul University, 1985, =p. 13-14,
(ns.).

]
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courts continued to maintain the wmaxim of medieval
canonists that marriage was <created solely Dby the
exchange of (present) vows between two capable people and

that neither the presence of w“itnesses nor the

solemnization in facie ecclesiae was ecessential for its

validity. Henry Swinburn, judge of the Consistory Court

at York in his Treatise of Spousals published ian 1686

wrote: "Albeit there be no witnesses of the contract, yet
the parties have verily (though secretly) contractad
matrimony, they are very man and wife before God; neither
can either of them with safe conscience marry elsewhere

so long as the other party liveth.“53

The courts were consistent in upholding the
concept tnat "consent makes wmarriage". £. Gibson
demonstrated this by reporting a judgement renderad DY

Lord Chief Justice Holt (Collins v. Jesset) whec rulea

that a marriage made per verba de praesanti amountad to

an actual wmarriage which the parties were dnaovle to

dissolve by mutual agreement “"for it is as much a

53. 2Cuotad in R. 4Yaw, The State cof Matrimony, Londorn,
s5.?.C.K,, 1352, n». 3.
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marriage in the sight of God as if it had been in facie

ecclesiae; with this difference, that if they cohabit

pefore marriage in facie ecclesiae, they are fcr that
34

sunishable by ecclesiastical censures”. As long as the
sanction of the spiritual courts carried sufficient
weight to enforce the ecclesiastical requirements that

marriage be celebrated publicly in facie ecclesiae, the

oroblems caused by clandestine unions were limited.

Ccnsequent to the religious upheaval of the
sixteenth and seventeenth centuries and the non-raception
of "Tametsi", the anglican Church availad itself of the
few remaining means it had to prevent an increase in the
numpber of 1irregular uznions. The "Canons of 1643"

legislated the publication of oanns, but this 32id not

\

+holly resolve the problem. Therefore, some recognizable
form of registration and public witness of a marriage was

imperative.

54. . JOYCE, Christian Marriage, London, Sheed and
ward, 1933, c. 139, cuoting E. GIBSCN, Ccdex Iuris
Teclesiastici Anclicani, 1761 ed., ». 417,

el
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Clandestine marriages not only created problems
for the Church authorities, but also for civil lawyers
who found themselves immersed in the work of settling
disputes over inheritances. The common law favouring the
publication of banns and a church wedding made their work
easier. Proverty rights and the deéermination of a
legitimate heir could be established. In the
oost-Reformation period when ecclesiastical sanction had
lost much of its potency, an increasing number of people
took advantage of the £fact that clandestine marriage,
while not invalid, provided a legal 1loophole which

. . - . 55
pvrevented an exchange of material and financial assets.

Until the midadle of the eighteenth century, a
marriage could be contracted in one of three ways: (L) in

facie ecclesiae - after banns or «with 1licence bdefore

witnesses and with parental consent, if one party was a
minor (then under twenty-one); therefore, the marriage
was considered valid in both civil and canon laws; (2)

clandestinely ner verba de praesenti - befor= a

w
wn
.

3cme persons ent=rad clandestine marriages to avoid
saving the duties levied on a marriage licence, the
inccime of which helned finance a war acainst France
by virtue of & & 7 william & Marv, c.6 (1695).

s
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priest (or clerk in holy orders - after the

Reformation)56 but not in facie ecclesiae; such marriages

though irregular were valid; (3) clandestinely per verba

de praesenti vel per verba de futuro - not spoken in the

presence of an ordained minister or witnesses. This third
form was recognized as being valid and indissoluble when
consummated. I1f either party entered a subsequent
marriage, this later marriage could be annulled.57
Moreover, either party could obtain an order £from an
ecclesiastical court calling the other to solemnize the

. . : . 58
marriage in facie ecclesiae.

In the middle of the eighteenth century, certain

. , . .59 _ . . )
social problems assocliated with the inmates of the

56. Clergyman means a clerk in holy orders of the Church
of England according to the 1949 Marriage Act.
Marriage may he solemnizad by a deacon. Ct.
Fcclesiastical Law, Do. 3638.

57. This rule had been abrogated by 32 dHenry VIII, c.38
(1540) put revived in 1548 by 2 & 3 Edward VI, c.23.

58. Baxtar v. Buckley (1752) I Lee 42.

59. Other social coancerns involved persons who delisved
themselves to be married for years only to find
suddenly that their marriage was null because of a
cartner's clandestine unicn. Children wcula marry
Jithout their parents' cousent; and LI the minor was
a girl with a large fortune, the common law rule
vestad a wifa2's croperty in her hushand on aarriage.
This made the girl an attractive catch.
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Fleet Prison where profligate clergymen ("the Fleet
parsons®) traded in clandestine marriages aroused oublic
interest and concern. The Fleet was a debtor's prison
where conditions and accommodations were poor and
insufficient. Those who <could gJive security upon
appearance in the prison when summoned were allowed to
take up private lodgings or set up a private
establishment within a well-defined area surrounding the
Fleet prison. There were clergymen in this pgrison who
were ready to celebrate marriages for a fee. As a writer
of the times described it, "“The Fleet was cheap, thers2
was no publicity, and above all, no embarrassing
questions were asked and parental consent was
disregarded. A oopular error of the times, that a woman
by marriage ceased to be liable for debts previously
contracted, played 1its part.“60 The activities of the
Fleet parsons forced the civil legislators to examine the
problem of clandestinity more wminutely. gventually, the

dcuse of Lords initiated legislation that =2nded the

cractice.

60. Cf.J. JACKSON, Formation anc annulment cf Marriace,
London, Rutterworths, 1969, =. 62,
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Many politicians of the period felt that marriage
was a contractual obligation and as such came under their
control as did other contracts. The Temporal Lords
raceived support from the Lords Spiritual in their

efforts to eliminate the problem. As a r=sult, an act

known as "Lord Hardwicke's Act" (1753)bl became law,
outting a stoo to the practice of clandestinity. R. Haw

summarized the main provisions of the Act in this way:

Only those marriages were henceforth to
be accepted as valid which had oeen
solemnized in the parish church of one of the
persons concerned, the banns having Gceen
oreviocusly published in the oarish church or
churches of both upon three Sundays praceding
the solemnization. No licence for marriage
was to be grantaed for its solemnization in
any other <church than that of the parish
within which one of the persons dwelt. The
right of the Archbishop of <Cant=rbury to
grant special licences was oreserved. A
Jarciage +f parties under the age of
twenty-one was to be null and void iz
celebrated against the dissent of their
parents or cuardians, Or ~#ithout thelir
consent to the 1ssue of a licence. Any
clergyman who solemnized marriages without
publication of banns or witnout a licence was
to be adjudged guilty of felcny and be liable
to transportation [ to Americal] for fourtaen
vears. The courts spiritual could no longer
hear 3suits to enfcrce solemnization in facie
ecclesiae on the ground <f 31 clandestlae
union, =2i-her de sraesenti or de futuro.s?

6§1. 26 George II, c.33.
$2. . HAwW, ort. cit., oo. 149-150.

—
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Consequently, if the stringent provisions stated
in this Act were not carefully observed, the marriage
would, in the vast majority of cases, be declared void.
Those who aid not subscribe to the Church of England
found themselves in difficulty because a wedding in the
parish church was the only legal method of marriage open

to them.63

While this Act =ffectively w©ut a halt to
clandestine marriages, it created other problems. Persons
could enter a wmarriage which they Xnew to be void or
arrange it to be so for their own purposes. This was done
in cases of a person contemplating marriage with a minor,
who, cn applying for a marriage licence would Sswear on
oath that tne necessary warental consent had ©oeen
obtained when in fact it had not; also, when a party used
a pratended or void marriage as a basis for the seduction

of voung ladies.

53. o%uakers and Jews celebratad marriage according o
their own discipline. Only Roman Catholics and
Protastant dissenters had the ootion of going through

r2ligious form of marriaze which miaght have been
apugnant to them. The provisicn of tne 1753 Act was
spealed with the nromulgation of the 1336 Marriacge
ct (5 & 7 william IV, c.B5).

M)

¥ ry

a

il
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Motivated by pastoral solicitude and concern for
their members, the Anglican ©obishops supported the
Hardwicke Act. It paralled the decree prcmulgated oy
Trent ruling against clandestine marriages and can
analogically be termed "The aAnglican Tametsi". The Church
of England depended on Parliament and the Crown for its
laws. Bv this time, Parliament had become the legislator
for the Anglican Church.64 By accepting the Hardwicke
Act, the Church of England had to disregard, for
nractical purposes, its position that consent alone makes
marriage. Understandably, lawyers and politicians felt
construed to "invent" the reguirzment that a clergyman

should cfficiate at a wedding. This was not canon law.

Marriages per verba de praesenti were still considerad

valid by the Church courts until the Hardwicke Act
achieved 1legal Zforce. Although in opetto marriages may
nave been sacred to the couple, it was essential for the
State and its spiritual arm to reguirs that certain

formalities of marriage reccanizable to society Bze

54. The Convocations war2 in virtual abevance <during
ruch of the seventsenth, elchtzenth and ninetzenth
centuries. Cf. =Z. XzZMpP, Ccunsel ana Consent, Lonaon,
3.P.C.K., 1901, zZo. 165-156.

—
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observed for the sake of justice and the status of

marriage itself.

Because of 1ts strict uvrovisions, effcrts wer=2
made to repeal the 1753 Act. The passage of "Thne Marriace
Act 1823“65 repealed and replaced the Hardwicke Act
retaining some of the gositive elements. The new Act
differed from the former one by considering a marriage to
se vcid only if %cth parties Xxnowingly and willfully
intermarried contrary to the prescription of the 1323
legislation.

In 1336, two important acts wer=z promulgatad: "Tne
slarriage Act” ;nu “Tae Reyglstration Act”. lhe Zormer
orainance allowed non-anglican Christians the option of
narrying witnout a raligilous careawony sefora2 a civil
registrar ana two witinesses, Or ~i2h a r=ligious cersuony
in ctheir own church ouilding in cthe sresence of a

: 00 . . . .
ra24gistrar ana twec witnesses, gcermitilag the couple to

65. 4 CGeorce 17, c.75.

56. The need to a1ave a Iegistrar gres26t wAas rzmcved v
The Marriacze Act 1898, by allowincz the trustaes oI
2 "Registarad 2uilding" to ancsiat an "authorized
Darson" (the minister) =5 act as the civil wiztness.
cf. PB. BROMLZY, oc. cit., ©=. 3%3.
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marry oer verba de praesenti. With "The Marriage Act",

the State returned to the ancient position that consent
makes marriage, not the action of a clergyman. Since
civil law requirad the presence of a clergyman ex

necessitate through the passage of "The Hardwicke Act"

(1753), the civil law had the power to declare that a
clergyman was no longer necessary to validate a

67 ohis it did with "The Marriage Act 1836". The

marriage.
Church of England was obliged by its own doctrine of
matrimonial consent to recognize the validity and liceity
of all marriages =ntered into by virtue of the new
statute. "The Registration Act" established the office of

Registrar General and a central bureau for recording

marriages.

Bv the early nineteenth century, the State becamne
increasingly aware of the fact that the administration of
marriage law should not be left to a church <that was
ceasing to be the complets spiritual exprassion of the
nation. The viewpgoint gainiag pecoularity at the time hela

that since statute law could orescribe now a marriage

87. An 1361 civil cou
was sufficient.

rt case estavblished that one witness
Cf. =Zcclesiastical Law, o©. 308.

—
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ought to be made, it could also declare how a marriage
could be "unmade". Given the political climate of
liberalism and toleration of the day, it became
inevitable that a new stance on marriage, albeit contrary
to the Church of England's position, would be taken by
social reformers. As R. Haw pointed out: "If the State
could legislate about marriage, could not the civil
courts adjudicate upon it? If the State could decree how
marriage might or did come into being, could it not

decree how it might be terminated?“68

68. R. HAW, ov. cit., b. 157.

_—
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D. RELIGIOUS SERVICE AFTER A CIVIL MARRIAGE

B36

1 If any persons have contracted marriage
before the civil registrar under the
provisions of the statute law, and shall
afterwards desire to add thereto a service of
Solemnization of Matrimony, a minister may,
if he see fit, use such form of service, as
may be approved by the General Synod under
Canon B 2, in the church or chapel in which
he is authorized to exercise his ministry:
Provided first, that the minister be duly
certified that the civil marriage has been
contracted, and secondly, that in regard to
this use of the said service the minister do
observe the Canons and regulations of the
General Synod for the time being in force.

2 In connection with such a service there
shall be no opublication of baans nor any
licence or certificate authorizing a

marriage: and no record of any such service
shall be entered by the minister 1in the
registrar books of marriages provided by the
Registrar General.

69

166

The 1856 "Marriage and Registration Act” is the

source of this regulation and the 1947 schema included

the permission as proposed canon XLIII. "The Marriage Act

1949" repealed the Victorian Statute but included the

69.

19 & 20 Victoria, c.119. S. 12.

-
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same proposition under Section 46. The canon as
promulgated in 1969 was taken substantially from the
Statute law. In 1975, an amendment to the canon was
passed allowing the use of a service authorized and
approved by the General Synod. This would permit the
observance of the Alternative Services then in

experimental use throughout the Church of England.

Persons who wish to marry in a Register Office do
so in the presence of a Superintendent Registrar, a
Registrar and two witnesses according to the civil form.
No religious service is ailowed to take place at a
marriage contracted in the office of a Superintendent
Registrar. Should the parties desire to add a religious
ceremony, the couple may do so upon the presentation of
their marriage certificate to the minister of the church
of which they are members. The minister may then read or
celebrate the appropriate service in the church or chapel
of which he is the regular minister. Such a service does
not supersede or invalidate the prior civil ceremony. 1In
fact, as part two of the canon states, the celebration
must not be recorded as a marriage in the marriage

registration book. According to the tenor of the statute

-
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law, should the Register Office marriage be void, the
religious service has no legal merit in the civil forum

since the statute law declares it to be no marriage.

"No person who is not entitled to solemnize
marriages according to the rites of the Church of England
becomes entitled to read or celebrate the marriage
service in any Established Church or chapel by reason of

.79 @hat

these provisions [ Marriage Act 1949, Section 46
is envisaged in this canon is some form of service
designated as a "Thanksgiving for a Civil Marriage".
However, "forms of service, often offered to the clergy
by 'The Diocesan Bishop', vary from a near copy (vows and
all) of The Prayer Book to a carefully worded form of
benediction to be used with persons only 'of their

immediate family'".7l

wWhy should people marry before a Registrar and
then wish to follow it with a service of blessing 1in
church? This canon helps "in the handful of cases in this

country [ England] whers a couple wisa to have the

70. J. JACKSON, op. cit., o. 198.

71. J. MULLETT, A Church Service Following a Second
Marriage, Luton, Cortney Publications, 1983, p. 1ll.

—
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religious ceremony in an unlicenced building, e.g., a
college or school chapel [...] . In our Anglican
understanding, marriage before a «civil registrar is
unquestionably marriage. All that remains is for the
marriage to be blessed [...]".72 The canonical regulation
also facilitates a blessing for people who were refused a
church wedding in the belief "that the refusal of the
actual marriage in church was the best way to operate a
consistent discipline which witnessed to the fact that
divorce was at best the lesser evil, but that the welcome
to a service in church subsequent to the civil marriage
could demonstrate in appropriate cases that the Church

was glad to give its blessing".73

This practice was criticized by many people within
the Anglican Church and no doubt contributed to the

carefully worded 1957 Act of Convocation, Resolution 2B.

72. Marriage and the Church's Task: The Report of the
General Synod Marriage Commission: Being a Commission

set up by the Archbishops of Canterbury and York,

Tondon, C.1.0. Publishing, 1978, p. 66. Hereafter cited

as Marriage and the Church's Task.

73. D. ATRKINSON, To Have and to Hold, London, Collins,
1979, p. 193.
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No public service shall be held for
those who have contracted a civil marriage
after divorce. It 1s not within the
competence of the Convocations to lay down
what private prayers the curate in the
exercise of his pastoral ministry may say
with the nperson concerned, or to 1issue
regulations as to where or when these prayers
shall be said.74
The Resolution attempted to forbid what had become
increasingly prevalent - a public service in church with
everything done as far as possible to resemble a normal
wedding service except the actual exchange of vows. Since
the Church of England must recognize Register Office
weddings as being valid by its own teaching that "consent

alone makes marriage", there is no need for the vows to be

exchanged in a religious service immediately following

74. 1In 1957, the Convocation of Canterbury restated the
1938 Resolution (No. 2) "that marriage after divorce
during the lifetime of a former partner always
involves a departure from the true principle of
marriage as declared by our Lord". The 1957
Convocations also repeated Resolution 3, "in order
to maintain the principle of lifelong obligation
which is inherent in every legally contracted
marriage and is exprassed in the plainest terms in
the Marriage Service; the Church should not allow
the use of that service in the case of anyone who
nas a former partner living". Ctf. Marriage anc the
Church's Task, p. 3.
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on a civil service. Statute law, too, is guite explicit
in stating that such a religious service does not

constitute a marriage in the true sense.

This situation can cause confusion to onlookers,
but more importantly shows a confusion in the Church's
position. If the Church on the one hand is glad to permit
an almost full marriage service to divorced persons with
the exception of the expression of commitment by the
couple, while on the other forbidding a £full church
wedding to the same persons, what is being denied to the
couple? Is it the role of the minister as civil
registrar? Such a position does not aid the Church in its
witness to its teaching on indissolubility and needs

clarification.75

75. A good synopsis of the problem can be found in
Marriage and the Church's Task, Dp. 32-101.




172
CHAPTER FOUR

IMPEDIMENTS TO MARRIAGE IN THE CANONS

For a man and a woman to become husband and wife,
two conditions must be satisfied: £first, they must both
possess the capacity to contract a marriage; and second,
they must observe the necessary formalities. In civil
law, generally speaking, capacity to marry is determined

by the parties' lex domicilii, while the formalities to

be observed are —those required ©oy the lex loci

celebrationis. Both Church and State determine through

statute law and ecclesiastical canon a person's capacity
to contract a valid union; not every man is free to marry
every woman, and vice versa. ‘The impediments to marriage
imposed by both authorities arise from natural law;
others have their origin in the common experience of
society. A Christian is subject to both State and Church

and must observe the regulations legislated by them.

At one time, the Church enjoyed control both over
marriage and the laws determining the impediments that
obstructed or invalidated a nuptial union. Since the

Reformation cveriod, however, the State has brought the
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institution of marriage under secular control through
various legislative enactments. Accordingly, the Church,
as the spiritual arm of the State, has taken notice of
civil law and has amended its canonical regulations to
accommodate the civil law. Just as the concern for the
formalities governing the celebration of marriage has
caused State and Church to pass laws pertaining to this
area, there is concern also for a person's capacity or
freedom to marry. It is these capacities, demanded by the
Church of England and the State, which will now be

considered.
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A. TEE IMPEDIMENT OF NONAGE AND PARENTAL CONSENT

B31

1 No person who is under sixteen years
of age shall marry, and all marriages
purported to be made between persons
either of whom is under sixteen years of
age are void.

B32

No minister shall solemnize matrimony
between two persons either of whom (not
being a widow or widower) is under
eighteen years of age otherwise than in
accordance with the requirements of the
law relating to the consent of parents or
guardians in the case of the marriage of
a person under eighteen years of age.

The espousal of infants was a common practice

during the Middle Ages. A glossl in the Provinciale

acknowledged the fact and stated that this practice
should not occur until after the children reached seven
years of age. An ordinance attributed to Archbishop
Walter Reynolds of Canterbury (1313-1327), referring to
the matter of future marriages for such "couples”
declared: "Where there is no consent of both parties

there is no marriage; therefore such who give to young

1. W. LYNDWOOD, Provinciale seu Constitutiones Angliae,
oxford, Hall Davis, 1679, [ Republished in 1968 by
Gregg International, Farnborough, England] p. 272.
Hereafter cited as Provinciale.

—_—
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boys young girls in the cradle do nothing, except both of
the children after he/she come to the time of discretion,

2 The Archbishop supported his ordinance by

consent."
appealing to a ruling of an earlier provincial council on
the matter.3 This consent could not be given Dy the
children until they reached the age of puberty - twelve
for the girl and fourteen tor the booy. Another 1i1tem
mentioned in the gloss was a principle held in Roman Law
that majority was attained at twenty-five years of age.
Perhaps this obliquely concerned parental consent to be
obtained orior to a wedding.4 The validity of such unions

in law was not affected by lack of parental consent and

remained so in the Catholic Churcha (The Council of-Trent,

2. "IJbi non est consensus utriusgue non est coniugium.
Igitur gui pueris dant puellas in cunabulis nihil
faciunt, nisi uterque puerorum, Dostguam venerit ad
tempus discretionis, consentiat. Huius ergo Decreti
Auctoritate inhibimus, ne de caetero aliqui, quorum
uterque vel alter ad aetatem legibus Constitutam et
cancnibus determinatam non pervenerit, coniungantur:
nisi urgente necessitate pro oonis pacis talis
coniunctio toleretur." Cf. Prcvinciale, p. z272.

3. dis ordinance is a restatement (substituting "venerit"
for "venerint") of canon XIX of the Council of Lonaon,
i175. Cf. J. MANSI, Sacrorum Cencillicrum nova et
amplissima collectic, Paris, welter, 1901, voi. XXII,
col. L52. Hereafter cited as ®ansl.

«. C. O'DONNELL, The Marriage or Minors, washington D.C.,
Catholic University of america, 1945, pop. 23-39 (Canon
Law Studies, No. 221).
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Session XXIV, c.l made parental dissent a prohibitive
impediment). There is Llittle doubt that 1if physical
maturity resulted in procreation between a couple espoused
but below the canonical ages, viz., twelve and fourteen,
the consummated union was held to be valid.5 Another gloss

in the Provinciale referred to the Decretum Gratiani6

which established that this principle7 taken from Roman

law was a universal law for the whole Church.

The Reformatio Legum Ecclesiasticarum accepted the

customary ages of fourteen (for the boy) and twelve (for

the girl) and retained them in its proposed legislation.8

5. X, iv, 2, 9.

6. X, iv, 2, 6. Pope Alexander III in a letter to the
Bishop of Norwich.

7. At one time, a physical examination determined the
onset of puberty. In deference to modesty, the examina-
tion of girls ceased at a very early period and the age
of twelve was declared to be the age of pubescence.

In 529, Justinian halted the practice of wale examina-
rion and decided that puberty commenced on the boy's
fourteenth birthday. Cf. P. CORBETT, The Roman Law of
Marriage, Oxford, Clarendon Press, 1930, oo. 51-52.

4. E. CARDWELL (ed.), The Reformation of the Ecclesiastical
Laws as attempted in the Reigns cof King Henry VIII,
Kinc eaward VI, and Queen £lizabeth, Oxford, Univer-
sity Press, 1350, p. 4l.
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9

Although the "Canons of 1603"° did not mention a minimum

age as a requisite for a valid marriage, they did state

that parental consent was needed for children below the

age of majority in civil law, namely twenty-one. As Sir

Robert Phillimore pointed out in his Ecclesiastical Law

of the Church of England: "Consent given by males of

fourteen years and females of twelve was holden to be
valid"10 and the lack of parental consent did not vitiate

the union.

The English civil law under "The Hardwicke Act

1753“ll

instituted a legal minimum age which made
marriages between parties under twenty-one years void
unless parental consent had been given. Later statutes,
while requiring the consent of parents or guardians, did

not extend their provisions to invalidating a marriage

solely on the absence of such consent.

9., Canons 62, 100, and 102.

10. R. PHILLIMORE, The Ecclesiastical Law of the Church
of England, London, H. Sweet, 1873, p. 713.

11. 26 George 1II, c.33.

il
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A basic change was effected in the civil law in

1929.12

Modern reformers considered it socially and
morally wrong that immature persons should have the
stresses of married life, sexual freedom and the physical
strain connected with childbirth. The marriages of such
persons were deemed detrimental to society, to the
participants, and to the very institution of marriage. In
light of these considerations, the "Age of Marriage Act
1929" made two changes in the laws. Firstly, a valid
marriage could not be contracted unless both parties had
reached the age of sixteen; secondly, any marriage to

which either party was under this age was made void and

not voidable as it had been prior to this Act.

Since 1929, nonage has become a diriment
impediment to marriage in civil law and consequently by
implication in ecclesiastical law. This civil impediment
was accepted by Church authorities and included in the
proposed canon XXXVII:3 of the 1947 schema. The civil
nronibition was reenacted in "The Marriage Act 1949" and
is the basis of canon B3l:1 promulgated in 1969 making

nonage an explicit canonical diriment impediment.

12. 19 & 20 George V, c.36. Reenacted in The Marriace
Act 1949 and The Matrimonial Causes Act 1973.

R
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Lack of parental consent did not invalidate
marriages of minors in both civil and ecclesial law in
pre- and post-Reformation England. Canon 100 of the
"canons of 1603" required parental consent for children
below twenty-one years of age who intended to marry. In
line with canonical custom, lack of permission did not
invalidate any irregular unions. Civil 1law was no
different until the passage of "The Hardwicke Act 1753"
which made such marriage void in secular law only. By this
Act, a person who applied for a marriage licence was
required to swear an oath that parental consent had been
obtained if the other party to the marriage was a minor.
Should it transpire after the union that no such consent
had been given by the minor's parents or guardian, the
marriage was held to be void ab_initio in civil law. This
"new notion" lasted until 1823 when a new "Marriage Act“l3
amended "The Hardwicke Act" in the matter. Under the 1823
Act, if a licence had been issued in good faith, even
though it had been obtained by perjury, the marriage
solemnized by its authority was held to be valid in civil
and ecclesiastical law despite the 1lack of parental

14

consent. "The Guardianship of Infants Act 1925" finally

13. 4 George IV, c.76.

14. 15 & 16 George V, c.45.
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lifted the absolute power of parents to withhold consent

to their minor children's intended marriage.

The 1947 schema in proposed canon XXXVIII:4 worded
the norm: "persons under twenty-one ought not to marry

15 In expressing it

against the will of their parents”.
this way, the compilers showed a knowledge and awareness
of pre-Reformation canon law and post-Reformation
canonical legislation - that lack of parental consent did
not invalidate such unions. As a conseguence of "The
Marriage Act 1969", the «civil nprovision held that
parental consent was not required for widows/widowers
under the age of majority. This was incorporated into the
proposed canons then under discussion in the
Convocations. when the canon was finally promulgated 1in

1969, an important change was made in the canon from that

originally proposed in the Canon Law Report. The

promulgated version placed the onus on the minister who

is bound by ecclesiastical law, when he functions in an

15. The Canon Law of the Church of England: Being the
Report of tne Archbishops' Commissicn on Canon Law,
London, S.P.C.K., 1947, p. 128.
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official capacity, to be certain that parental consent
has been obtained in those cases when it is necessary.
However, if the marriage is solemnized without consent,
this would not make the marriage void in civil or

16 the civil law reduced the

ecclesiastical law. In 1969
age of majority to eighteen. In 1975, the General Synod
of the Church of England altered canon B32 in order to
bring it into line with statute law; thereby making the

age of canonical majority eighteen.

As marriage is possible according to the rites of
the Anglican Church in one of four ways, the requirements
for parental consent differ in each of them.17 The
salient distinctions could be summarized in the following

manner:

1) Marriage by Superintendent Registrar's
Certificate, without licence:

i) The necessary parental consent must be
given.

ii) If one parent is absent, inaccessible or
insane, the consent of the other parent
suffices.

16. Family Law Reform Act 1969.

17. This section generally taken from P. BROMLEY, Family
Law, London, Butterworths, 1981, pp. 40-4l.
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iii) If there is only one person who can give
consent (e.g. the other parent has died),
the Registrar General may dispense with
the necessity of any consent or the consent
of a court must be obtained.l8

iv) If any person who must consent refuses to
do so, then consent must be obtained from a
court.

2) Marriage by Registrar General's Licence:

The position is the same as above except
that the consent of the person who is
absent, inaccessible or insane is never
dispensed with automatically. The Registrar
General has the discretion of dispensing
from it in all cases, whether or not there
is any other person whose consent is
required.

3) Marriage by Episcopal Licence:
i) Consent must be expressly given.

ii) The same rules apply as for a Superintendent
Registrar's Certificate except where the
consent of only one person is required and
that person is absent, inaccessible or insane;
the necessity of obtaining any consent may be
dispensed with by the Master of the Faculties.

4) Marriage after Publication of Banns:

i) In this case, express consent need not be
given.

ii) To refuse consent, the person must declare
ovenly and publicly in the church in which
banns are published at the time of publi-
cation his or her dissent from the proposed
marriage. Thereupon the publication is void.

18. The court for this puroose is the High Court, a Ccunty
Court or a Magistrate's Court. In opractice, almost all
applications are made to a magistrate's court.

it
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iii) The court has no power to supply consent
in this matter. If the court's consent is
obtained, it is necessary for the parties
to marry on the authority of a common
licence or a Superintendent Registrar's
Certificate.

Marriages which take place in the church on the
basis of an episcopal licence, Superintendent Registrar's
and Registrar General's certificates are the
responsibility of those authorities who grant them. A
perscn who 1is under age, marrying after banns, is
presumed to have parental consent. Proof of this is not
required by the canon and so it would seem that the
requirement placed on the minister by this regulation is
only exhortative and made out of pastoral solicitude and

sensitivity while also upholding the canonical principle

that lack of parental consent does not vitiate the union.

B
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B. CONSANGUINITY AND AFFINITY

i. The Impediment
B3l

2 No person shall marry within the
degrees expressed in the following Table,
ar_xd all marriages purported to be made
within the said degrees are void.

A TABLE OF KINDRED AND AFFINITY
A man may not marry his A woman may not marry with her

mother father

daughter son

adopted daughter adopted son

father’s mother father’s father

mother’s mother mother’s father

son’s daughter son’s son

daughter’s daughter daughter’s son

sister brother

wife's mother husband’s father

wife's daughter busband’s son

father’s wife mother’s husband

son’s wife daughter’s husband
father’s father's wife father’s mothet’s husband
mother’s father's wife mother’s mother’s husband
wife's father’s mother husband’s father’s father

wife’s mother’'s mother husband’s mother’s father
wile's daughter’s daughter husband’s son’s soa

wife's son’s daughter husband’s daughter’s son
son’s son’s wife son’s daughter’s husband
daughter’s son’s wife daughter’s daughter’s busband
father’s sister father’s brother

mother’s sistes mother’s brother

brother’s daughter brother’s son

sister’s daughter sister’s son

In this Table the term “prother™ includes a brother of the half-
blood, and the term “gister” includes a sister of the half-blood.
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Throughout most of its history the Church has
prohibited certain kinds of marriages on the grounds of
their being incestuous. This prohibition may arise from
consanguinity (blood relationship) or from affinity
(relationship by marriage) and has its foundation in the
moral law set forth in the Book of Leviticus, chapters
eighteen and twenty. Gratian made note of a decree issued

by Pope St. Fabian19

(236-251) who allowed marriages to
take place within the fifth degree with the injunction
that if a couple were already married although related in

the fourth degree, they were not to be separated.

The rule in seventh century England seemed to have
been a strict observance of the fourth degree according

to the Decretum Gratiani20 which recalled the problems

associated with sibling marriages and their issue.

19. C. XXxv, 2, 3.

20. C. XXxv, 2, 20. "Quedam lex Romana permittit, ut
sive frater et soror, seu duorum fratrum germanorum
seu duarum sororum filius et filia misceantur. Sed
experimento didicimus, ex tali coiungio sobolem non
posse succrescere. Unde necesse est, ut quarta vel
quinta generatio fidelium licenter sibi iungantur

(...]."
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In 731 Pope Gregory III, writing to Boniface -
Archbishop of Germany - decreed that the degrees of
prohibition be extended to the seventh degree.21 However,
the German method of computation was adopted. In
computing degrees, the common ancestor was omitted and
the count made in one line only. The earlier Roman system
counted up to the common ancestor and down to the
relation. The seventh degree of the German method
corresponded to the fourteenth degree by the Roman

reckoning.

A London Council held in 1075 under Lanfranc
repeated the Gregorian ordinance making it particular law

22 John de Crema, Cardinal

under canon VI of that synod.
Legate, presided over the 1125 Council of London which
restated that the impediment was binding to the seventh

degree and those married within the prohibited degrees

21. C. XXxv, 2, 1.

22. "Decretum est etiam, ex decretis maioris Gregorii
necnon minoris: Ut nullus de propria cognatione, vel
uxoris defunctae, ieu guam cognatus habuit, uxorem
accipiat, quoadusque parentela ex altsrutra parte ad
septimum gradum perveniat." Cf. Mansi, vol. XX,
col. 454.

-
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23 Provincial law remained unaltered

should be separated.
until 1215 when the Fourth Lateran Council removed all
impediments beyond the fourth degree collateral (third

cousins) 1in canon 50.24

Marriages within the fourth
degree were declared void and the children from such
unions <carried the stigma of illegitimacy. The

Provinciale25 referred to the Lateran decree and stated

that consanguinity arose out of illicit connections and

had the same effects as those arising out of marriage.

The impediment of affinity26 was "logically

developed in the course of the eighth century in precise
agreement with that of consanguinity. It was not based,
as in civil law, on the entire union of man and wife
effected by lawful marriage, but on the bare fact of

27

carnal copulation”. The development of the impediment

23. "Inter consanguineos seu affinitate coniunctos usque
ad septimam generationem matrimonia contrahi
prohibemus: si qui vero taliter coniuncti fuerint,
separentur." Cf. Mansi, vol. XXI, col. 333, c. XVI.

24. H. SCHROEDER, Disciplinary Decrees of the General
Councils, St. Louis, Herder, 1937, p. 280.

25. Provinciale, p. 275.

26. Based on I Cor. 5:1, I Cor. 6:15.

27. T. LACEY, Marriage in Church and State, London,
S.P.C.K., 1947, p. 129.

il
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of affinity by theologians and canonists coupled with the
lack of social mobility prevalent at the time resulted in
a network of relations - secret and avowed - which made
lawful marriage almost impossible for the inhabitants of
a small village. The Council (Lateran 1IV), aware of the
intolerable situation, took steps to remedy the
difficulty by removing the more remote or artificia128
xinds of affinity and reduced the impediment of natural
affinity like that of consanguinity to the fourth degree
collateral.29 These reforms implicitly weakened the
proposition that the impediments of consanguinity and
affinity - now abrogated - were of divine law. It
particularly weakened the contention that the Levitical
impediment of affinity, in general, was of divine law.
After Lateran IV some theologians claimed as being of
divine law only the prohibitions explicitly mentioned in
the "Mosaic Books". Others drew distinctions by stating

that some were immutable while others could be dispensed

by the Pope.

28. Lateran IV, 1215, canon 50.

29. By the eleventh century, the laws of affinitv were
held to include not only all the blcod relations cf
a wife, but also the men and women whom they in their
turn married. This "secundum et tertium genus" of
affinity was abolished in 1215 by Lateran IV.

i
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What had been a protracted theological and
canonical discussion during the Middle Ages became a
matter of practical affair. As T. Lacey pointed out:
"There were consequent disputes which affected the
practice of dispensation, and which set all Christendom by
the ears when Henry VIII of England sought relief for a

30 The problems associated

carefully burdened conscience."”
with Henry and his "wives"™ belong essentially to the
pre-Reformation history of marriage. Its effects upon
English marriage law lay in the fact that it led to the
desire for a simplification and clarification of the
tables of consanguinity and affinity, and to declare which

prohibitions and impediments were of divine law and

therefore indispensable.

A series of statutes were 1issued by Henry and
approved by Parliament which came as a consequence of his
matrimonial difficulties. The first of these was in 15333l
which was directed against Queen ®atherine and her

daughter Mary. Having failed to obtain a decree of nullity

30. T. LACEY, op. cit., p. 130.

31. 25 Henry VIII, c.22.
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from the Apostolic See on the basis of publica honestas32

because of the affinity arising from the Queen's marriage
to his brother, Prince Arthur, Henry produced an act
concerning the King's succession which declared fifteen
specified kinships and affinities as diriment impediments
of divine law and therefore without the possibility of
dispensation. These fifteen kinships were taken from
Leviticus, chapter eighteen, with the addition of a wife's

33 which is doubtfully included in the Old Testament

sister
text. His marriage to Katherine, validated by dispensation
from the Pope, was consequently "annulled"” by the

Archbishop of Canterbury.

To safeguard his "new" marriage with Anne Boleyn,
the King limited the indispensable impediments to cases

where marriages were solemnized and carnal knowledge was

34

had. An act of 1536 removed this limitation, allowing

32. Then the impediment of affinity arising from prolonged
and notorious concubinage and from espousals per verba
de futuro.

33. This legislation was not without precedent. In 511, the
FPirst Council of Aurelia stated in canon XVIII: "Ne
superstes frater torum defuncti fratris ascendat, neve
se quisquam amissae uxoris sorori audeat sociare. Quod
si secerint, ecclesiastica districtione feriantur."

Ccf. Mansi, vol. VIII, col. 354.

34, 28 Henry VIII, c.8.
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Henry's marriage with Anne to be annulled on the grounds
of his illicit connection with her sister, Mary. By this
act, Princess Elizabeth was declared illegitimate and
excluded from succession. 1In 1540, having dismissed Anne

of Cleves on the grounds of pre-contract (per verba de

futuro) with the Duke of Lorraine's son, Henry, wanting
to marry Katherine Howard, first cousin to Anne Boleyn,
enacted a Statute35 in that year which provided that not
only espousal de futuro, but also unconsummated contracts

de opraesenti, should no longer be impediments to

marriage. It also forbade marriages within the fourth
degree which, though voidable, were not void. The act
included a brief clause which stated: "no reservation or
prohibition, God's law except, shall trouble or impeach
any marriage without the Levitical degrees“.36 This
clause facilitated his rebuttal of Katherine Howard and

enabled him to marry Katherine Parr.

King Edward VI repealed the act of 1540.37

However, the clause "without the Levitical degrees" was

35. 32 EHenry VIII, c.38.
36. Dispensations within the degrees were not possible.

37. 2 & 3 Edward VI, c.23.

—ﬁ
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retained and confirmed. Although the statutes of Henry

VIII already mentioned were repealad by QJueen Mary,38

33 and

Queen Elizabeth I revived the Henrican Act of 1540
thus by implication as much of the other two, viz., 25
Henry VIIIL, c.22 and 28 Henry VIII, c.8, as it referred
to them vaguely restricting diriment impediments to those

of God's law, and still more vaguely referring to the

Levitical degrees for guidance.

38. I Pnilip & Mary, c.8.

39. I Elizabeth I, c.l.
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ii. The Parker Table

ARCHBISHOP PARKER'S TABLE OF 1563

A TABLE

KINDRED AN

OF
D AFFINITY

49

193

WHEREIN WHOSOEVER ARE RELATED ARE FORBIDDEN IN
SCRIPTURE AND OUR LAWS TO MARRY TOGETHER

A man may not marry his

A woman may not

marry with her

ISqamdm gradus in' : Secundus gradus in

Knea recta ascend.' | linres recta ascend.

Con. [Avis. x|Gnndmmher. 1 Grandfather. [Con.iAvus.

Af. (Avi relicta. 3|Grandfath.wife 3 Grandm. husb. |[Af. |Avie relictus.

Af. |Prosocrus vel sod 3Wifes grand- 3 Hus. grandfath.Aff. |Prosacer, vel so-
rus magna. ! | mother. cer magnus.

S d. gr. inm- Secund. grud. in®-
qualis in lines| qualis.in lin.crans-]
transversali  as-| vers. asc.
cendente.

Con..Amits. - 4 Fathers sister. | 4 Fathers broth, Con.|Patruus.
Con..Materters. &'Mochers sister. | s’ Mothers broth. Aff. [Avunculus.
Af. [Patrui relicta. 6/Fath. bro. wife.| 6 Fhth. sist. husb.|Aff. {Amite relictus.
Af. iAmnculi relicta. | 7'Moth. bro. wife.! 7 Moth. sist. hus.|Afl. |Materters relictus.
Af. | Amita uxoris. 8'Wifes fath. sis.| 8'Husb. fath. bro.|Af. |Patruus marid.
AS. Materters uxoris. | ¢i\Wifes mo. sist. | 9 Husb.moth.bro.|Af. {Avunculus mariti.
{Primus grad.’in lin, Primus grad. ia lin.
i recta ascendente. recta ascend.
Con. Mater. 10 Mother. 10 Father. Con.|Pater.
Af. ‘Noverca. 11 Stepmother. {11 Stepfather. Aff. |Vitricus.
Aff. Socrus. 12, Wifes mocher. |12;Husb. father. |Aff. |Socer.
Primus grad. in lin. Prim. grad. in linea|
rects descendenta. rect. descendente.
Con. Filis. 13 Daughter. 13.Son. Con. |Filius.
Afl. Privigne. tq Wifes daugh. |14 Husbands son. [Afl. |Privignus.
Con., Nnrus. 1§ Sons wife. 15 Daughters hus. |Afl. |Gener.
lPrinm gradus = Primua gradus -
! qualisin lin. trans qualis in lin. trans-
! versall. vers.
Con. Soror. 16 Sistar. 16:Brother. Con.|Frater.
Aff. Soror uxoris. 15 Wifes sister. |17 Husb. broth.  [Af. |Levir.
Afl. Fratris relicta. 18 Brothers wife. |18/Sisters hush.  |AfF. |Sororis relictus.
Secund. grad. in lin. l Secund. grad. in lin
recta descend. recta descend.
Con. Neptis ex filio. 19 Sous dsughter. {rg|{Sons son. Corr,| Nepos ex filio.
Con. Neptis ex filia_ 10 Daughters dau. {10, Daughters son. |Aff."| Nepos ex filia-
Aff. ‘Pronurus,i.relic. | |21 Sons sons wife. 21:Sons daug. hna|Af. Progener, i.
' nepntis ex filin. H neptis ex filio.
Af. Pronurus,irelic. | [22 Daughters songj22.Daughters dau.[Af. [Progener, i relict
nepotis ex filia. | wife. | husb. tis ex filis.
Afl. Privigni filia. 23 Wifes sons dau.}33;Husb. sons son.{Af. |Privigni filius.
Aff. Privigne flia. 14 Wif. daug. dau.|24- Hush. davg.son. A M. |Privigne filius.
Secundus gradns| ! {Secundus grad. in-f
inmqualis in lines| ! mqualis in linea
transvers. descend. ! transvers. des.

Con. Neptis ex fratre. |25 Brath. daught. 15 Brothers son.  [Con. | Nepos ex fratre.
Con. Neptis ex sorore. |26 Sisters daught. |26 Sisters son. ;Can.|{Nepos ex sorore.
Afl. Nepotis ex frat. rel{27 Bro. sons wife. 27 Bro. daug. hush.. Af. |Neptis ex frat. rel.
Af. Nepotis ex sor. rel{:8 Sist. sona wife. [28 Sist. daugh.hus'Af. | Neptis ex nor. rel.
Aff. Neptis uxor. ex fra|29 Wifes brothersizg Husb. brothers Af. |Leviris filius, i. ne.

! ¢ daughter. | son. mariti ex frat.
Aff. Neptis uxor. ex sor.{30 Wifes sisc. dau.’;;o,Husb. sist. son. .Aff. |Gloria filius, i. ne-

i I pos mariti ex sof.

40.

E. CARDWELL (ed.), Documentary Aannals of the Reformed
Church of Enaland, Oxford,

vol. 1, n. 3

University Press,

20. Hereafter cited as Dcc. Ann.

1544,
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Matthew Parker, archbishop of Canterbury,
convinced that recent statute law of 1540 did not fully

enunciate all the prohibited degrees, issued in 1563 an

41

admonition on the subject. This metropolitan's

ordinance encompassed consanguinity, affinity,
clandestinity and the impossibility for marriages after

obtaining a divorce a mensa et thoro.42 He appended a

table which set out in detail sixty kinships and
affinities which were contrary to God's law and therefore

diriment impediments to any marriage.

The list produced by the Archbishop went Zfar
beyond the Levitical degrees mentiored in the statute 32
Henry VIII, c.38. Parker extended the scope of the
prohibitions and asserted the existence of impediments to
an even greater degree. Of these possible unions, the
Archbishop declared: "In contracting between persons
doubtful, which be not expressed in this Table, it 1is

most sure first to consult men learnt in the law, to

41. 1Ibid., vol. 1, p. 318. 1563 Admonition, LXIV, n. 111.

42. 1Ibid., vol. 1, p. 3lé6.

A
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understand what is lawful [...] before the finishing of

their

contracts."43 Parker made no mention of any

dispensation for those within these possible illicit

unions. Both state and Church remained constant in that

regard.

The Archbishop's Table was confirmed by a

provincial constitution of Canterbury in 1571. A rider was

attached which stated that marriages within the

relationship explicitly mentioned in Leviticus, plus

. . . . 44 .
marriage with a wife's sister, were to ©ove declared

43.

44,

ibid., vol. 1, pp. 318-319. 1563 Admonition, LXIV,

n. 1V.

Yaving been declared unlawful by virtue of Parker's

publication of the Table in 1563 (cf. Doc. Ann.,

vol. 1, pp. 316-320) and based on Scripture and Statute

law (25 Henry VIII, c.22 and 28 Henry VIIILI, c.7) it

received canonical force as a constituent part of the

canons of 1571. The text as printed states: "Omnia

matrimonia quae uspiam contracta sunt intra gradus

cognationis, aut affinitatis prohlbltos in 18 Levitici,
authoritate Eplscopl dissolventur: maxime vero, si

qula, priore uxore dimortua, eius sorores uxorem duxeri

hic enim gradus comui doctoru (sic) viroru (sic)

consensu, et iudicic putatur in Levitico prohiberi. Non

licebit culq (sic) matrimonium contrahers inter illos

gradus, qui 1n tabula a reverendissimo patre Domino

Archiepiscopo Cantuariensi, in eum usum scripta &

publicata, prohibentur." Cf. £. CARDWELL (ed.), -~
svnodalia - A Collecticn of Articles orf Religion, Canons :
and Proceedlngs Of Convocaticns 1n _tne Province oOr

Canterburv, l1547-1717, Oxfora, University Press, 1342, ,
vol. 1, p. 130. Hereafter cited as 3yncdalia. /
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unlawful and dissolved by episcopal decree. In all other
cases, the marriage was merely forbidden on the grounds

of an impediment, thereby making it voidable.45

While Parker's list was confirmed46

as part of the
new canonical regulations of the Church of England, his
Table did not appear in the text of the 1603 canons,
although it is contained in substance in canon 99 of that
series.47 This time no distinctions were made as had been
previously done in 1571. All degrees listed (sixty of them)
were God's law and those who had married within the degrees

had to be judged incestucus and be separated from their

spouse by law, if necessary.  The regulation affected

45. Syncodalia, vol. 1, o. 130.

46. Convocation which approved the Constitutions and
Canons Ecclesiastical of 1603. Cf. Synodalia, vol. 1,
p. 304.

47. Canon 99: "No person shall marry within the degrees
prohibited by the laws of God and expressed in a
Table set forth by authority in the year of Our Lord
1563. and all marriages so made and contracted shall
be judged incestuous and unlawful, and consequently
shall be dissclved as void from the beginning, and
the parties so married shall by course of law be
separated."
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marriages within the third degree of consanguinity either
in the direct line ascending and descending, viz., with
mother and grandmother, daughter and granddaughter; or in
the collateral lines, viz., with aunt, sister and niece.
Affinity was placed on the same footing as consanguinity.
Marriages within these degrees (Roman computation) were
forbidden by ecclesiastical law. The "unitas carnis" was
also admitted as arising from the "copula illicita". Apart
from these restrictions, no other incestuous impediments
were recognized. Although the injunction stated that such
marriages were considered incestuous and that the couples
should be separated by law if necessary, nevertheless
these marriages were voidable and not void. They could not
be declared void without a sentence from an ecclesiastical
court. The death of one of the spouses placed a bar on

such actions.

"The Act of Uniformity 1662" ruled that the list be
included in an appendix to the prayer book. In this way,
the canonical legislation on consanguinity and atfinity
received civil recognition but was later not held to be
binding in civil law because it went far beyond the

statute law then in effect, namely, 32 Henry VIII, c.38.

-
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iii. Post-Parker Legislation

When canon 99 of the 1603 series was promulgated,
the canonical list of prohibited degrees extended beyond
the Levitical degrees mentioned in the statute law.
Parliamentarians attempted to restrict the declarations
of nullity made by ecclesiastical courts for marriages
that occurred within these degrees and resisted any
attempt to enact legislation which would declare such

marriages void ab_initio.

The problem centred on both the Table and the
canon. Had both stated in plain terms that such unions
were not marriages at all and were to be declared void ab
initio, a confusion would not have arisen. Such
prohibited unions were "to be judged incestuous and
unlawful™ and consequently dissolved; the parties were to
be separated by "course of law". The wording was
ambiguous and the common law maintained that "course of
law" would only refer to statute law which could only be
interpreted by the King's Justices; that "judged

incestuous” had to be interpreted in accord with the

i
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Henrican statute 32 Henry VIII, c.38. This Act provided
that no marriage outside the Levitical degrees was to be
impeached. The Act, revived by Elizabeth (1 Eliz.l, c.1),
enabled the secular courts to take exceptions to the

Parker prohibitions that went beyond the Levitical list.

what was thought to be a test case48 was heard

before Judge C. Vaughan in 1672. It concerned marriage
with a deceased wife's sister. Civil lawyers, in an
attempt to curb the power of the Spiritual Courts to
nullify such unions, sought a declaration from the
secular courts as to the legality of the prohibition
contained in the Parker Table. In summarizing the case,
Judge Vaughan did not decide the matter as to the
canonical prohibition but declared the union to be void
on the basis of statute law alone. The marriage of a man
to his deceased wife's sister was disallowed in virtue of
an act (28 Henry VIII, c.7) which nad statutory force by

implication through the revision of 32 Henry VIII, c.38.

48. Hill v. Good: cf. Palmers Reports, p. l43.
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Because of this ruling by Judge Vaughan, the civil
authorities had Writs of Prohibition issued from the
King's Bench to prevent the Spiritual Courts from
declaring any marriage within the Parker Table void (and
the children illegitimate) after the death of one of the
parties. The authority of the Spiritual Courts only
enabled them to declare unions made within the prohibited
degrees to be void after their validity had been called
into gquestion; until then such marriages remained
voidable. Those who married within the prohibited degrees
of the Parker Table while outside the degrees of statute
law, were secure in their marriages and their children
were legitimate until such marriages were impeached Doy
the ecclesiastical court. On the death of either party,
the legitimacy of a child of such a union could not be
questioned in any court. The effects of this on the law

concerning inheritance of property were far-reaching.

During the 1830's Lord Lyndhurst revived the issue
in Parliament and agitated for statute acceptance of the
parker Table "with the provision that the forbidden

unions should be not merely void in the canonical sense,

aniiiiil
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or voidable by course of law, but simply non-existent or

49

void without process". Lord Lyndhurst's hard work for

this new thinking was rewarded by the promulgation of the

50

"Marriage Act 1835" which included this provision. As a

result "some difficulties of [ his] ducal house were
solved”.:’l

The Act provided that: (1) marriages within the
forbidden degrees of affinity which had already taken
place before the passing of the Act were not to be

annulled for that <cause by any sentence of the

ecclesiastical court unless a suit was in process at the

time of the passing of the Act. (2) Marriages celebrated

between persons within the prohibited degrees of
consanguinity before the passing of the Act were to
remain voidable as before. (3) All marriages contracted
after the passing of the Act between persons within the
prohibited degrees of consanguinity or affinity were to

be void ab initio.

49. T. LACEY, op. cit., p. 182.
50. 5 & 6 William IV, c.54.

si. T. LACEY, op. cit., o. 182.
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Unfortunately the expression "prohibited degrees”
was not defined in the 1835 statute. It was interpreted
in an 1847 civil court case (R. V. Chadwick)52 which
established a total parity between civil and

ecclesiastical law in the matter of prohibited degrees.

By the end of the nineteenth century,
dissatisfaction was beginning to be expressed in secular
circles against the strict rules on affinity. After
Parliamentary debate supported by strong public feeling,

>3 was legalized by

55

marriage with a deceased wife's sister

54

a 1907 statute. It took fourteen more years for

marriage with a deceased brother's widow to be legally

52. The Court of Queen's Bench refused to be drawn into a
consideration of Hebrew marriage laws but took the
view that 'God's Law', the Levitical degrees, and the
prohibited degrees must mean the degrees within which
a marriage would have been subject to annulment by
the ecclesiastical courts prior to 1835. Lord Chief
Justice Denman referred to Archbishop Parker's Table.
The Court's judgement was approved by the House of
Lords (Brook v. Brook) in 1861.

53. The act placed the clergy under no obligation to
allow such marriages to take place in their churches
nor to allow another clergyman to officiate.

54, 7 Edward VII, c.47 - Deceased Wife's Sister Marriage
Act.

55. 11 & 12 George V, c.24 - Deceased Brother's Widow's
Act.
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accepted in civil law. These two ordinances removed the
first degree collateral as an impediment of affinity in
civil law. In 1931 the principle articulated in the two
statutes was extended to eight other degrees of affinity56
affecting aunts, nieces by marriage and uncles or nephews

by marriage which had until that time been barred by civil

law.

The Anglican Church responded to the matter. A 1935
report from a Convocation's committee formed to
investigate “Church and Marriage" was presented to
Archbishop <Cosmo Lang of Canterbury. The Commission

expressed its views in the following way:

Our own study of the question has led us
to the opinion that the Table of affinity (of
Archbishop Parker) presupposes that a
principle lies behind the prohipitions 1in
Leviticus which is not to be found there, and
that in consequence the Table should receive
full and careful investigation and
reconsideration by the Church.57

56. 21 & 22 George V, c.3l - Marriage, Prohibited Degrees

0of Relationship Act.

57. Report on Church and Marriace, London, S.P.C.K., 1935,

p. 29.

]
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The Archbishop took cognizance of the report and
established a committee in 1937 to consider the questions
of consanguinity and affinity. The Committee's Report,

Kindred and Arffinity as Impediments to Marriage, was

published in 1940. The general conclusion reached by the
members of the group was that although some degrees of
the impediments were observed everywhere, others stemmed
from the social mores of a particular people or nation.
The Commission felt some of the degrees listed in the
Parker Table belonged to the latter category and could be
revised to conform with contemporary secular thinking.
The group recommended that the consanguine prohibitions
listed in the Table should remain intact, while the
impediment of affinity should only apply in the direct

ascending and descending line.

The Convocations of Canterbury and York responded
to the findings of the Report by initiating their own
joint research 1n 1942, The report issuea in 1944
sndorsed the conclusions of the earlier commission aad
requested that a new canon 99 vpe formulatea with a
ravised table of kindrad and affinity. In the wake of tae

civil legislation since 1907 and the ecclesiastical
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recommendation, a revised canon 99 was promulgated under

the King's Assent and Licence restricting the impediment

of affinity to the direct line.58 The new canon effected

a reconciliation between civil and ecclesiastical law
which had been ocut of union for almost forty years. R.
Haw suggested that there was more than a reconciliation
of legal principles; a theological statement was implicit

in the new ecclesiastical regulation. For it

provided a decent burial for that longlived
misconception that the phrase 'one £flesh'
applied by our Lord to the marriage union
bore a physical 1instead of a spiritual
meaning. Since to a great extent the
prohibitions in the Table of Affinity had
depended upon the carnal 1interpretation of
this phrase 1ts sepulture pgrepared the way
for a good aeal of clearer thinking of the
subject.>39

The proposed schema contained 1n the 1947 Canon

Law Repcrt reproduced the Parker Table as amended oy the

58. Roval Assent was given May 9th 1946 and cthe canon
was oromulgated by Convocation under Royal Licence
May 2lst 1946.

59. R. HAW, The State of Matrimony, London, S.P.C.K.,
1952, o. 127.
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civil statutes of 1907, 1921, and 1931, and the
requlation of the 1946 canon 99. The Table now listed

fifty impediments.

"The Marriage Act 1949" reproduced the same table
and legislated that marriage was prohibited between the
listed degrees at all times and in all circumstances. In

60 allowed persons who

1960, "The Marriage Enabling Act”
fell within the prohibited degrees of affinity mentioned
to enter a second union if their former marriage had been
annulled or dissolved whether or not the previous spouse
was alive. The civil list of fifty prohibitions was
adopted for the Anglican canon of 1969, “owever, the
promulgated list contains only forty-eight prohibitions.
Marriage between a man/woman and his/her adoptive parent
is not listed. Since there is a civil impediment to tnis
type of union, the Church cannot solemnize the marriage.
In the list of prohibited degrees stated in canon B3l:2,
the first eight and the last four relatives mentioned 1in

esach column relate to the impediment of consanguinity;

the others are bound by affinity.

60. 8 & 9 Elizabeth II, c.29.

-
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Both the civil and canonical lists state that the
impediments affect those within the prohibited degrees
whether they be of the whole blood or the half blood.61
P. Bromley points out that despite the common law rule
that an illegitimate <child "is *filius nullius’',
nevertheless, the eugenic basis of the prohibition also
brings illegitimate relationships within it“.62 Thus a
man may not marry his nalf-brother's daughter nor nis
illegitimate son's widow. Since both statute law and
canon law have decreed that affinity can only be created
by marriage and not by illicit sexual union,63 there 1s
notning to prevent a man from marrying the daughtear of a
woman with whom he has been cohabiting but to whom he has

never been married unless the woman's daughter 1is nis

step-daughter de iure.

Some mention should be made concerning adopted
children. Since "The Children Act 1975", an adoption

order establishes the legal relationship betwean the

6l. The Marriage Act 1949, s.78(l).

62. P. BROMLEY, op. cit., D. 34.

63. =R. PHILLIMORE, op. cit., Dp. 564, 575.




CAPACITY FOR MARRIAGE 208

adopter and the adopted. This has two aspects: (1) the
legal rights and duties flowing ifrom the relationship
between the child-and its natural parents (or guardians)
automatically cease; (2) these rights and duties are then
vested in the adoptive parent(s) as though the child had

been born to them in lawful wedlock. This Act states:

(1) An adopted child shall be treated in law -

(a) where the adopters are a married
couple, as if he had been born as a child of
the marriage (whether or not he was in fact
born after the marriage was solemnized);

(b) In any other cases, as if he had been
born to the adopter in wedlock (but not as a
child of any actual marriage of the adopter).

(2) An adopted child shall be treated in law
as if he were not the child of any person
other than the adopters or adopter.

(3) It is hereby declared that this paragraph
prevents an adopted child from ©Dbeing
illegitimate.64

As far as marriage is concerned, an adopted child

and an adoptive parent are deemed to be witnin tne

64. Tne Children Act 1975, S. 1, para. 3.
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prohibited degrees of consanguinity 1in c¢ivil law and

65 This

marriage is, therefore, impossible between them.
is the only prohibition arising out of adoption. Hence,
adoption does not prevent a marriage between the child
and 1ts adoptive brother/sister or any other adoptive
relative. However, there may be no marriage between the
child and his/her natural relations becausc the normal

1mpediments of consanguinity and affinity still apply.66

65. Thne Children Act 1975, S. 3, vara. 8, amended The
Marriage Act 1949, S. 1. This continues to apply 1if

a subsequent adoption order is made and the child may

not marry a former adoptive parent.

66. Cr. P. BROMLEY, op. cit., p. 357. The Children Act
1975, S. 1, para. 7(1) and The Adoption Act 1976,
S.47(Ll).
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iv. Affinity: "No Just Cause"

Since 1979, three separate Perscnal Bills67 have

been successfully promoted in Parliament which enabled
the subsequent marriage of three couples related within
the prohibited degrees to take place according to civil
form. Previously, such marriages would have been void and
unlawful because in each instance, the persons concerned
were related by marriage and within the degrees of
affinity which are deemed - in law - as being impediments

to marriage.

Between 1979-1982, four Private Memper's Bills
were introduced 1nto the House of Lords in an attempt CtO
amend the present statute law on affinity. Altnough none
of them became law, Doctor R. Runcie, the Archbishop of
Canterbury, felt obliged to set up a Commission to study
the matter of affinity. The Commission was appointed 1in

1982 under the chairmanship of Lady Seear. Its Report,

67. Edward Berry and Doris Ward (Marriage Enabling) Act
1980; Hugn Small and Norma Small (Marriage Enabling)

Act 1982; John Dare and Gillian Dare (Marriade
Enabling) Act 1982.

il
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entitled No Just Cause,68 was published in 1984 and

presented to the Archbishop for his consideration. The
majority opinion recommended that: (a) impediments

63 (b) the impediments

between in-laws should be removed;
between step-parent and step-child should be removed when
the child reaches eighteen, the age of majority under
English law:70 (c) a person over twenty-one should be
free to marry a person also over twenty-one with whom
he/she is related by affinity.-’l The Commission further
suggested that relief should be given to the clergy of
the Church of England regarding the potential conflict
arising from the right of a parishioner to be married in
his or her parish church or the church of a parish on
whose electoral roll hne or she 1is listed, and the

conscience of a clergyman who may regard such marriages

to be offensive to the discipline and teaching of the

68. No Just Cause: The Law of Affinity in England and
Wales - Some Sugagestions for Change, London, C.L.O.
Publishing, 1984, 151 p.

69. 1Ibid., o. 40 (paragrapn 1l01).
70. Ibid., ©. 4l (paragraph 105).

71. 1Ibid., p. 83 (paragraph 220:1IV).
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Church of England.72 As yet, no action has been taken in

the civil or ecclesiastical spheres in response to the
recommendations offered and the questions posed by this

report.

72. 1lbid., p. 85 (paragraph 227).
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C. CAPACITIES FOR MARRIAGE

B33

It shall be the duty of the minister,
when application is made to him for
matrimony to bpe solemnized in the church
or chapel of which he is the minister, to
inquire whether there be any impediment
either ¢to the marriage or to the
solemnization thereof.

According to this canon, B33, the minister must
see that all legal requirements and formalities demanded

by the 1lex loci celebrationis have been fulfilled.

Furthermore, he is to verify that the parties have the
capacity to enter into marriage. The application of this
canon seems restricted only to marriage when it is to bpe
solemnized after the publication of banns, although
marriage is possible in the Church of England under
licence and certificate as well. In the case of marriage
by certificate, the civil authorities have the
responsibility to see that the legal requirsments are
fulfilled; rfor marriage by episcopal licence, that duty
falls on the bishop or his official who 1ssues the
document. This being the case, the minister has two
functions: (1) to establish that the parties warrying ar=
in possession of a right to marry in nis church; (2) to
see that no impediment prohibits the solemnization of the

marriage.
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The 1injunctions contained in this <canonical
regulation have existed in English ecclesiastical law (in

written form) at least since the time of the Provinciale.

Lyndwood alluded to local and universal legislation which
required priests to verify fcr themselves that the people
preparing for marriage had the <capacity to do so.
Enquires were to be made among the 1local people
concerning those who were about to be married.
Furthermore, clerics were bound to determine the parties'

3 and to see that all the necessary

formalities required by law were observed.74

freedom to mar ry7

At the time of the Reformation, certain diriment
impediments were explicitly abrogated oy statute law.
Perhaps the most widely known were the lists of
prohibited degrees. New lists were established by King

Henry VIII in 1533. The impediments of Holy Orders and

Religious Life were removed by Edward VI7° in 1548,

76

reestablished by Queen Mary 1in 1554, and finally

73. Provinciale, p. 271. Liber IV, Titulus I.

74. Ipid., p. 273. Liber IV, Titulus III, c.l.

75. 2 & 3 Edward VI, c.2l. Reconfirmed by 5 & 6 Edward VI,

c.l2.

76. I Mary, Sess. 2, c.2.

il
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77 T. Lacey recalls that some

removed by James I in 1604.
of the other "impediments of the canon law have lapsed

into desuetude, namely crime78 [...] ; disparitas cultus,
79

publica honestas, and the Pauline Privilege®.

The "Canons of 1603" repeated the general
requirement that ecclesiastical authorities had the duty
to establish that nothing stood in the way of celebrating
a valid nuptial wunion. This injunction applied to
marriage whether celebrated after the publication of
banns (canon 62) or by episcopal licence (canon 102). The
general tenor of these regulations was raiterated in the

1947 Canon Law Report under proposed canon XXXIX and, on

its promulgation in 1969, the norm achieved canonical

status in the Church of England.

some of the invalidating impediments presently in

force have their genesis in the "ius commune" of the

77. I James I, c.25.

78. Murder or attempted murder of a husband or wife by

the other spouse and paramour with a promise to marry.

79. I. LACEY, op. cit., p. 196.

— |
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pre-Reformation Church. #ith the progress of time, some
have remained as invalidating impediments while others
have been forgotten or ignoread. Several have Dbeen
"abrogated" by civil statute. The diriment impediments in
vogue at the time of the Reformation and their present

status could be summarized in the following manner:80

(1) the impediments discontinued after the

Reformation, viz., cognatio spiritualis, crimen,
disparitas cultus and after 1548 ordo et votum sacer;
cognatio legalis - now barred in circumstances by "The

Marriage Enabling Act 1960" and "The Children Act 1975";

(2) the impediments continued after the
Reformation until rendered voidable by statute law in
1937, viz., amentia and impotentia and in 1971, viz.,
arror de persona, vis et metus and raptus;

(3) other impediments continued after che
Reformation but circumscribed by subsequent civil law,
viz.,

-- cognatio - limited by statute law of 1533
and subsequent ordinances as well as canon law in 1603
and 1969;

-- affinis - same as the above;

80. The Church and the Law of the Nullity of Marriage,
London, S.P.C.K., 1955, pp. 57-59.
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-~ publica honestas - continued with regard
to pre-contract (marriage per verba de futuro) until "The
Hardwicke Act 1753";

-- ligamen - unchanged until "The Divorce Act
1857";

-- impedimentum aetatis - unchanged until
"The Marriage Act 1929";

-- consensus - not continued after the

Reformation except under the categories of error de

perscna, vis et metus and amentia.

The diriment impediment clandestinus was added by the

civil law in virtue of Lord Hardwicke's Act in 1753.

Ecclesiastical law now mirrors faithfully the
conditions laid down by statute law in the matter of the
capacity to marry. Since the impediments of
consanguinity, affinity and nonage have alr=ady been
treated in a previous section, two areas where
invalidating impediments wmay arise remain to be
considered. These concern the freedom of the parties and,

in view of recent medical and social developments, their

jgender.

_— ]
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In determining a person's freedom or capacity to
marry, three qualities must Dbe present. The £irst
involves a right possessed by the couple who marry by
banns to solemnize the service in a particular church
after the requirad publication. This right is determined
by domicile and parochial residence. In English civil law
the usual rule is that a person's general capacity to
marry is governed by the law of his or her domicile at
the date of the marriage. Every person acquires a
domicile of origin at birth which operates according to
fixed principles of law. Minors under sixteen years of
age and persons over eighteen of unsound mind acquires a
domicile of dependence which also operates on a fixed
principle of law. Moreover; a person, other than one who
is a dependent, can acquirs a domicile of choice by the
combination of actual residence with the intention to
reside permanently or at least indefinitely in the place
concerned, Generally, the domicile of an independent
person is the legal and territorial unit which English
law racognizes as a person's germanent home; haoitual

residence for one year is the jurisdictional basis for

il
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acquiring a domicile in English law.81 However, long

periods of residence will not suffice if the person has

not formed an intention to settle.

Canon B33 obliges the minister to verify that the
couple do in fact have a domicile 1n either England or
Wales and at the same time a concommitant right to marry
in his parish church. This right exists if one of the
parties resides in the parish. The other party must have
a residence qualification in the same or another parish
where banns must also be called. Since 1930,82 a couple
may marry in the church where they usually worship. In
such cases, banns must also be published in this parish
church (cf. commentary on canons B34 and B35:1, 2).
Should it happen that after a marriage by banns has been
celebrated, formal defects come to light, as in the case

of garental dissent (marriage of minors) which had not

been expressed prior to the ceremony or when the domicile

¥1. Domicile and Matrimonial Proceedings Act 1973.

82. 20 George V, Measure 3 - Marriage Measure 1930. The
person must be listed on the electoral roll of tne
place of worship if it is not his/her usual place of
residence.
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or residence qualification nhas not been fulfilled, such a
marriage cannot be invalidated. Statute law makes this

.. 83
‘express provision.

After establishing the freedom and right of a
couple to marry in a particular place, the minister then
must ascertain that the parties entering marriage do so
with full and free consent. Since it 1is a general
principle of canonical jurisprudence that consent makes
marriage, both ecclesiastical law and common law require

that the couple express a present intention (per verba ae

praesenti) to give and receive each cther in marriage.
Without discussing the relative «w«erits of «hether
marriage is a contract or not, it is sufficient to point
out E£nglisn law84 maintains <that "the contract of
marriage is viewed as a very simple one, which does not
85

require a high uegree of intelligence to comprehend".

Accordingly, «civil law works on tne presumption that a

§3. The Matrimonial Causes Act 1973.

84. Durham v. Durham (1885) 10 P.D. 80 and In the Estatsa
of Park (1954), o. 112, Singleton L. J.

85. ©. HOPKINS, Formation and Annulment of Marriage,
Londcn, Ovez pPublishing, 1976, c. 63.
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person who consents to marriage is not only free but also
capable of entering and establishing such a union. Hence,
in order to prove a "lack of consent" at a later date,
the presumption will only cede to contrary proof and only
then in a civil nullity case as set forth in statute law
for determining the status of the parties in a voidable

marriage.

The third area which affects freedom concerns
ligamen or prior bond. In civil law the matter is quite
straightforward. If either party has been in a previous
union, no further marriage service may take place until
the former spouse dies or the former marriage LS
dissolved a vinculo or annulled by the civil courts.
The present canon law of the Church of England does not
explicitly prohibit or invalidate second marriages while
a former partner is still living. The current discipline
of the Church in this matter comes from a 1938 Act of
Convocation (cf. commentary on canon B36) which was

repeated oy the General Synod in 1978. Scme practical

86. If the former union is void ab initio, it needs no

decree of annulment and a party may lawfully ccntract

a valid union.

il
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help in this matter of ligamen was given by Doctor John
Habgood, the Archbishop of York, in a recent address. His
instruction (cf. Appendix E) given in March 1985 attempts
to clarify the present position held by the Church of
England at least in 1its Northern Province. Wwhile Dr.
Habgood's approach could be termed pastoral, its
execution depends upon the local minister who may or may
not see the existence of a prior bond of marriage as
being a bar to the solemnization of a second union in
Church. The right to allow or refuse such marriages 1is
afforded to the minister by statute law.87 In fact, "a
party's second or later marriage in Church will depend on
the conscience of the particular minister of the Church

88

"in question". However, if a decree of nullity has been

87. Tne provision of S. 184 of The Judicature Act 1925
which enabled certain other clergymen to perform the
ceremony in the church of a clergyman who refused to
marry an adulterer was repealed by S. 12 of The
Matrimonial Causes Act 1937, replaced oy The
Matrimonial Causes Act 1950, S. 13(2), now act of
1965, S. 8(2). Under this section, the Cnurch of

gngland clergyman may refuse to solemnize tnhe marriage

"of any person whose former marriage has been dissolved
on any ground and whose rormer wife or husband is still
living". There is no privilege 1in favour of an innocent
party to a divorce, as under 5. 57 of the l857(Divorce)

acec.

8. J. JACKSON, The Formation and Annulment of Marriage,
London, Butt=2rworths, 1969, pp. ls4-135.
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granted by a civil court because the prior union was void
or voidable, the decree opens the door to a church

wedding.

In recent years precedent has established another
invalidating cause for marriage. This new criterion comes
from "sex change" operations. A civil court ruling

89 declared that a

subsequently enacted in statute law
person's biological sex is fixed at birth (at the latest)
and cannot be changed by artificial means. "There is not
a statutory definition of male and female, but a test for
the determination of legal sex in the context of marriage
was laid down [...] that the criteria must be bpiological,
in particular the chromosomal, gonadal and genital
factors.“90 Hence, marriage is possible only between a
man and a woman designated as such from birth. However,

there are persons who are male by one test and female by

another. Although no definitive ruling exists in this

39. Such marriages are void by virtue of The Matrimonial

Causes Act 1973, S. 1ll(C).

90. F. HOPKINS, op. cit., p. 67.
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matter, it "is arguable that such persons are neither
male or female and consequently are legally incapable of

marrying anyone of either sex".91

In summary, the minister may call banns for a
couple after he has established that all conditions have
been satisfactorily fulfilled, viz., that the couple are
free from the impediments listed in the tables of
prohibited degrees, are not below statutory age, are not
bound by a previous union, are respectively male and
female while at the same time in possession of a right by
way of domicile, residence or worship to marry in the

church in which he is the minister.

91. P. BROMLEY, op. cit., p. 32.
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D. THE CONCEPT OF VOID AND VOIDABLE MARRIAGE

Pre-Reformation canon law made no distinction
between void and voidable marriages. Marriages were
either void or valid. For a time the post-Reformation
canon law in England continued to distinguish between
impediments which were diriment and those which were
impedient. Eventually the two forms of ecclesiastical
impediments fused and were classified as "canonical
impediments" in contrast to others arising from statute
law called “"civil impediments"®. In addition, the
"canonical impediments" resultad in a voidable marriage
while the civil ones in a void marriage.92 J. Coulter
makes the observation, " [...]it seems remarkable that

this distinction in impediments should have been created

so precisely [...] but in the absence of any evidence it

92. Cf. W. BLACKSTONE, Commentaries on the Laws of
England, London, 1783, Book 1, ch. 15: 434. The
"canonical impediments" are stated to be: pre-contract,
consanguinity, affinity; and some particular corporal
infirmities. Such marriages are voidable and only
during the life of the parties. The "civil impediments"
are prior marriage, nonage, want of parantal ccnsent,
amentia and non-observance of the form.
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is 1mpossible to say with any assurance what the

prccedure was founded on“.93

It appears that the distinction between void and
voidable marriages grew out of the long and complex
wrangles that had plagued English common law over the
question of inheritance and bastardy when Pope Alexander
III (1159-1181) declared that "children born before the
solemnization of marriage, where marriage followed,
should be as legitimate to inherit to their ancestors as
those that are born after marriage".94 The English nobles
told the assembled clergy at the Council of Merton
(1234-36) that English law would not accept this papal
ruling. Undoubtedly, "declared castardy" and the
consequent loss of inheritance prolonged the conflict
between canon and common law. canon law held that a
marriage entered into with a diriment impediment was no

marriage at all and was void ab initic because an

g3, J. COULTER, "Tne Common Law Term 'Vcidable': Its use
in Canonical Jurisprudence", in Studia Canonica,
13(1979), p. 475.

94. X, iv, 1, 17.

I
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essential condition for its validity was either missing
or not fulfilled. Such a marriage could be impugned at
any time and by any person. This created problems for the
civil 1lawyers in the matter of inheritance and

disinheritance.

The civil courts recognized the Church's
prerogative through its courts to separate the parties

pro salute animarum while they were still living together

in a purported marriage. However, the common lawyers
found it difficult to accept the fact that the Church
would follow the same procedure after the death of one of
the parties. The lawyers argued that the reason for the
Church's action, the good of souls, no longer existed
after the death of one of the spouses and through Writs
of Prohibition they resisted any ecclesiastical attempt
to act in these cases. The anxiety felt by these lawyers
rested on the judicial fact that illegitimacy arose from
a decree of nullity pronounced by the Spiritual Court
ther=soy depriving the issue of their "lawtful"
inheritance. As a result of this incr=zased civil
Lntarvention, a "cancnically invalid" marriage became

"sanated" oy the ceath of one of the parties 1n the
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marriage. 1t did not take long before the civil courts
viewed as valid any "canonically invalid" marriage until
it was annulled by a church court and only then during
the spouses' lifetime. Admittedly, the common law did
recognize that some marriages were void ab initio, namely

95 It is

those entered into with a "civil" disability.
from these strands that the civil law seemed to have
created the unnatural distinction of void and voidable

marriages.

Without itemizing all the statutory enactments
that nave occurred since the eighteenth century, it can
be accurately stated that the present aay law on this
matter is found in "The Nullity of Marriage Act 1971" and
reenacted in "The Matrimonial Causes Act 1973". 1In 1978,
Lord Green, Master of the Rolls, explained the
distinction between the two forms of marriage in this

way:

95. Cf. Footnote 92 for a list of civil impediments.
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A void marriage is one that will be
regarded by every court in any case in which
the existence of the marriage is in issue as
never having taken place and so can be
treated by both parties to it without the
necessity of any decree annulling 1it; a
voidable marriage is one that will Dbe
regarded by every court as a valid subsisting
marriage until a decree annulling it has been
pronounced by a court of competent
jurisdiction.96

The grounds under which a marriage is void devolve
in two areas: lack of capacity and lack of formal
requirements. The lack of capacity is enunciated on five

grounds. They are:

1. That the parties are related within the prohibited
degrees;

2. That either party is below the age of sixteen;

3. That either of the parties is alrsady married;

4. That they are not respectively male and temale;

5. That the marriage is polygamous (if a person domiciled
in England enters such a union in another country, the
marriage is considered void in English law).

In the area of formal rsquirements, only certain
defects will invalidate the marriage and then only if both

parties have knowledge of it.97

9¢. Cf. P. BROMLEY, op. cit., P. 7L.

37. Formal defects which do not invalidate a marriage oy
virtue of The Marriage Act 1949: (a) Statutory
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The grounds under which a marriage is voidable (if

celebrated after July 31, 1971) are also set cut in "The

Matrimonial Causes Act 1973". They are:

Impotence;

Willful refusal to consummate the marriage;

residence requirement was not fulfilled; (b) that the
necessary consents had not been given in the case of
the marriage of a minor by common licence or registrar's
certificate; (c) that the building in which the parties
were married had not been certified as a place of
religious worship or was not the usual place of

worship of either of them; (d) that an incorrect
declaration had been made in order to obtain permis-
sion to marry in a registered building in a registra-
tion district in which neither party resided on the
ground that there was not a building in which marriages
were solemnized according to the rites of the religious
belief which one of them professed.

Formal defects which may invalidate a marriage by

virtue of the same Act for marriages according to the
rites of the Church of England (otherwise than vy &
special licence) and only if both parties were aware

of the irregularity at the time of the ceremony:

(a) that the marriage was celebrated in a place otner
than a church or chapel in which banns may be putlished;
(b) that banns had not been duly oublished, a common
licence obtained cr a registrar's certificate duly
1ssued; (c) that in the case of marriage of a minor by
banns, a person entitled to ao so had publicly

aissented from the marriage at the time of tne publi-
cation of the banns; (d) that more than three montans

haa elapsed from the completiocn of the pupolication ot
tne vanns, the grant of a common licence or tne entry

of notice 1in the registrar's marriage nctice ook, as ~-
the case may be; (2) that i1n the case of marrliage DYy
certificate, the ceremony was performed 1in a church

or chapel other than tnat specitied in tne notice of
marriage and certificate; (r) that tne marriage was e
solemnized oy a person who was not 1in noly orders.

Cf. P. BROMLEY, oc. cit., po. 78-8C.
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3. Lack of consent (duress, mistake, unsoundness of mind);

4. Mental illness as to render a person unfit to be a
spouse;

5. One of the parties was suffering from venereal disease
in a communicable form;

6. Pregnancy per alium at the time of marriage.

Two salient points worth noting about the six
categories are that all but one, willful r=fusal to
consummate, must exist and be proven to have existed
prior to the wedding. In a marriage presumed voidable
only the parties may attack the union and petition for
nullity. Statute law has laid down bpars to relief. In the
cases of lack of consent through duress, mistake oOr
unsoundness of mind and pregnancy by another at the time
of marriage, proceedings must Dbe instituted within three
years98 from the date of the ceremony. Lapse of time is
not a bar in the case of impotence or willful refusal to
consummate. This is because the party may try to overcome

the difficulty for a period longer than three years.

Having drawn the distinctions between void and
voidable marriages, a general description of some of the
civil implications resulting from these concepts is in

order.

98. Repeateu in The Families Act 1984.
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A void marriage is void ab_initio and needs no

decree to annul it. However, a declaration to this effect
will remove all doubt regarding its invalidity and, being
a Jjudgement in rem, will satisfy all the parties
concerned. On the other hand, c¢ivil law considers a
voidable marriage to be valid until such time as it is
annulled. In this case the decree of nullity does not act
retrospectively.99 Rather, the decree issued 1s not a
declaratory one stating that the marriage is invalid and
therefore void from the beginning, but a constitutive
statement ruling that the marriage is wvalia until the
decree absolute of nullity takes effect. Statute 1law
created this principle in 1971 to oroctect the civil
effects of marriage, the rights of the parties to an

equitable settlement of money and property and to uphold

the legitimacy of any issue.

The notion of voidability is not totally alien to

canonical jurisprudence. Catholic canon lawyers may see a

96. Voidable marriages annulled oy a decree of nullity
were deemed to be void ab initio and the decre to
have retrospective effect prior to The Nullity Act
i971. cf. Letter 10A/1971, General Register Office,
Lonuon.
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parallel between it and a putative marriage. The two
concepts part company where civil law decrees that a
voidable marriage is a valid subsisting marriage until
the day it is declared null; whereas Catholic
jurisprudence sees a putative marriage as enjoying the
favour of law until it is proved otherwise. It is only
then that the Catholic Church will declare the marriage
to be null ab initio unless it is sanated, the impediment

dispensed, or consent renewed.

A closer relationship exists between the voidable
marriage and the dissolution of a ratified but
non-consummated marriage. The Catholic Church teaches
that a marriage is effected by consent, is sacramental 1if
both parties are baptised, and becomes indissoluble after
true consummation has taken place. No human power can
dissolve such a union. In the case of a non-consummated
marriage, the Pope in virtue of his apostolic authority
may dissolve the marriage. It is then deemed dissolved
from the aate of the decree of nullity issued by the
Roman authority and 1n this way the process closely

resembles the Englisn «civil law concept of a vcidable
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marriage. However, it must be stated that a dispensation

super rato arises from a theological foundation (Christ's

total self-giving for the Church of which marriage is a
symbol) and is essentially different from the protection
of the merely civil effects of marriage which 1is the

basis for the practice in the civil law of England.

Since the civil law removed the competence of the
ecclesiastical courts to hear marriage cases in 1857,100
certain legal developments have evolved which have no
basis in canon law. In the first place, the civil law
courts no longer respect the mandate given to them when
the newly <constituted divorce <court replaced the
spiritual marriage courts. This mandate, expressed 1in
"The Divorce Act 1357" required the new court to Jjudge
marriage cases according to the traditional rules and
principles of canon law as the Church courts had for many

101

centuries. Another dubious development concerns the

age-old doctrine, "consent makes marriage". This seems no

100. The Matrimonial Causes Act 13857.

101. This provision was repealed by The Judicature Act
1925 and was not specifically renewed.
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longer to be a tenet of English law.102 Both these

positions are the result of Parliament's enactments and

the Church of England has not dissented from them.

At the present time the Church of England accepts

a civil decree of nullity as ipso factoc enabling a

"second marriage" to be solemnized in the church, and an

Anglican clergyman is not free to exercise a discretion

102. Mr. Justice Walton in a judgement (Roberts Deceased)
held that the wording of The Matrimonial Causes Act
1973 was unambiguous and that marriages entered
into after August lst 1971 were voidable for lack of
consent and not void ab initio as before. The case
concerned Edwin Roberts who married in October 1974
and who died in March 1975. It was alleged that
Roberts contracted a marriage in an alleged state of
senile dementla and was unable to understand the
ceremony or its effects, and consequently could not
have consented to the marriage. Counsel submitted
that the traditional doctrine of no consent, no
marriage should prevail. The Judge stated that only
the parties could proceed against the marriage, but
they need not use the right for the couple may well
prefer the marriage to continue and it would endure
in law as a valid union. In the case before him the
marriage was shown to have been voidable (lack of
consent) but it was a good one for neither party to
the marriage had challenged it. The Wwalton judgement
was upheld by the Court of Appeal in 1978. Cf.

J. COULTER, loc. cit., pp. 477-481.

——
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to bar a marriage from taking place in a church when such
an annulment has been granted,103 whether the prior
marriage was void or voidable. The Church of England
cannot be reproached for accepting these decrees of
nullity issued by the State which the Church itself could
have issued at an earlier time in its history. What does
give cause for concern is when the Church of England
accepts as null (e.g. willful refusal to consummate a
marriage) a marriage that may not have been considered
null according to the traditional norms of canon law; a

canonical decision would have depended on why there was a

refusal.

Having examined briefly the matter of impediments,
it appears that since the time of King Henry VIII, there
nas existed a relative harmony between State and Church in
the matter of declared or imposed matrimonial impediments.
The vicissitudes of the Reformation period coupled with
the emergence of dominant Protestant theoloay established

a position for the Church of Englanad that differed

103. Cf. Marriace anc the Standing Committee's Tasxk,
Lonaon, C.I1.0. Publishing, 1983, ». 19.

B
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somewhat from the rest of the Western Church in communion
with the Apostolic See. At times, in the recent past, the
State has digressed from the position held by the Anglican
Church on the matter of impediments; but has always
recognized the right of the spiritual authority to
determine the capacities necessary for marriage with the
concurrent right to impose prohibitions on its members
which flow from divine and ecclesiastical law. Today the
laws of the State and the Church of England do not clash
in the matter of impediments; however, they do differ in
theory on the matter of second marriages, if not

altogether in practice.

—
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CONCLUSION

According tc Richard Burns who was writing 1in
1763, there exists in England an ecclesiastical law which
is composed of four strands. These entwine and form a
hierarchy of laws; they are civil (or Roman) law, canon
law, common law and statute law. In situations where they
interfere and cross each other, "the civil law submitteth
to the canon law, both of them to the common law; and all
three to the statute law“.l Burns' astute observation
encapsulates a truth regarding the relative importance of
post-Reformation canon law in England. By maxing a slight
adjustment in the order, his list can still be applied
today. In civil law matters, canon law often gives way to
common law; the canon law, the common law and the
judgment of a civil court would usually give way to a
statutory enactment. To conclude this brief examination
into the "strands" that contributed to form the
historical basis and subsequent development of the Church
cf England's canon law on marriage, the followinag points

emerge from this study.

1. R. SURNS, Ecclesiastical Law, London, woocafall and
Stranan, 1763, ©c. 1.
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First, the force and status of pre-1533 canon law
remains uncertain. Since King Henry VIII gave statutory
ftorce to the canonical laws in use in 1533, to the degree
that they have not bpeen modified or abrogated by
subsequent monarchs and Parliament, they may still have
legal force within the realm. 1In trying to ascertain the
status of a particular law, the notion of desuetude or of
contrary custom might have to be taken into

consideration.

Second, correlative with the belief that the
Sovereign is the highest power under God in the Xingdom
and possesses supreme authority in all matters
ecclesiastical as well as civil, 1s the necessity ot
having the Monarch's assent and licence to maxke and enact
canons; there is a rfundamental dspendence cn and a union
with the State in the matter of Church legislation.
Propositions which have passed to Parliament from either
Zonvocation (1919-1970) or the General Synod (since 1970)
are xnown as Church Measures. Once passad by both Houses
of Parliament, they have the same binding force as

statutory law.

Third, the Canons c¢f 1603 and 1964-69 have a

different status from pre-rReformation cancnicai
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legislation. Likewise, canons made by the Convocation or
by the General 3Synod, in so far as they ao not treat of
matters dealt with in the sStatute law, would bind the
clergy "proprio vigore" and may also bind the laity who
hold ecclesiastical office within the Church of England.
Where the canons refer back to statute law, clergy and
laity are both bound. However, for canons made after 1533
without any reference to statute law, the binding
authority is spiritual and not legal. Likewise, the
Resolutions of Convocation or the General Synod, no
matter how solemnly made, have no civil legal force but
are exhortatory and have a moral authority. This
principle also applies to the resclutions emanating from

the Lambeth Conferences.

Fourth, it can be said that the nature of marriage
as understood by the whole Church prior to 1533 remained
the teaching and inheritance of the Church of England
after the Reformation. However, the XXXIX Articles of
1571 appear to deny it the status of being a dominical
institution. A valuable insight into the Church of
England's understanding of marriage at different times
can be found in the varicus post-Reformation liturgical
books which contain the official marriage rits. "The

Cancns of 1603" did not have a descriptive or theological
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statement about the nature of marriage. Rather, it
remained for the canonical regulation issued in 1969 to
make such a declaration in canon B30. This norm seems to
indicate an understanding of marriage not dissimilar from
that held by the whole Church prior to 1533 and
demonstrates a continuity between the remote past and the
present-day Roman Catholic teaching on the unitive and
procreative elements in marriage. while the Church of
England does not stipulate in canonical language what
makes marriage, there can be little doubt that the Church
holds that consent, freely exchanged between those who
have the freedom and the capacity both in law and 1in

fact, constitutes a marital union.

Fifth, after examining the six marriage

regulations contained in The Canons of the Church of

England, it is evident that these ecclesiastical
enactments of 1969 have some basis in the pre-Reformation
"jus commune" of the Western Church. However, since the
time of King Henry VIII, the Church of England has been
guided by extrinsic <conditions in proclaiming 1ts
teaching on marriage. As a conseguence, there was a
continual weakening within the Church and a lack of

cohesicn in proclaiming and defending what was the common
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teaching of Christendom on marriage. This <can be
attributed to two factors. First, from 1its very
beginnings the Church of England had to grapple with the
question of divorce, given the circumstances in which it
was established. Second, the Church has been gradually
deprived of its exclusive control over marriage by an
elected Parliament (which exercises some control over the
Church) in terms of legislation that catered to public
opinion. Since 1857 the State has exercised a control
over marriage regulations. 1In the present civil law, it
is possible to discern some reflections of the ancient
canon law, particularly in matters associated with the
preliminaries and capacities necessary for the
solemnization of marriage. The Church of England no
longer has an ecclesiastical court competent to judge
nullity cases; such petitions are decided in the civil
forum. Yet, the jurisprudence of these civil procedures
has a partial foundation in canon law and resembles, to
some degree, the present practice of the Roman Catholic

Church in the matter of nullities.

In theory, reverasnce is still paid by the Church
of England to the principle of indissoclubility, but this
1s departed ftrom 1in practice. The Convocations have
"forbidden™ tne clergy to perform second marriages 1in

cnurch while a former partner still lives; statute law

—
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allows a minister to do just this and canon law in its
proper order yields to statute law allowing the minister

to make his own judgment.

Finally, while the State does not force its laws
on the Church, the Church of England has accepted most of
the statutes which appertain to marriage and has made
them its own. Because the Church does have a moral
authority, its duty is to counsel its members not to
avail themselves of those civil permissions which run
contrary to natural law or revelation. However, since
many of the Church's members are nominal, it is possible
that they will never hear this teaching. For those who
do, if they wish to remain in good standing with their

Church, they must observe its legislation.
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LIBER QUARTUS
TIT. L

De fonfalitas & Matri-

monse.

Matrsmoninm  cum  reve-
remsia contrabatur o .ame ba-
bitis tribus Editis vité _de-
mmciatis o meque comrallurs
in Jecrete fidem dent.

Waltcrus.

Atrimonium , fi-
cut alia ® Sacra-
menta , ‘cum ho-

. nore & ¢ reve-
tentia ¢ de die & in ! facie
Ecclefiz, non ¢ cum rifu &
joco ac * contcruptn celebre-
tur. i {]n Macrimonic quoque
s Contrahendo ! fcmper ®=
tribus dicbus ®» Dominicis
o vel Feftivis ? A fe diftan-
tibus, quafi tribus ¢ Edictis,
perquirant * Sacerdotesi Po-
pulo dcfImmunitate Spon-
fi & Sponix. ¢ 'Si quis
autem” Sacérdos hujufmodi
« Edita non fervaverit ,
penam nuper. * in_Conci-
io fuper hoc 7 ftacutam
non cvadat. * Prohibeantc-
tiam * Presbyteri frequenter
Matrimonium contrahcse vo-
fcatibus fub ¢ peena Excom-
municationis, né © dent fibi
4 fidem « mutud de Matrimo-
nio f contrahendo , nifi ia 8
loco celebri coram ® publicis
& i pluribus perfonis  ad hoc
convocatis.
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Diwfise Mirienium, Hzeelt Conflitutio Walters Ragnold, As-
chicpifopi , & habet quatuor difta, Inprimo ftatuie circa
Macrimonium reverenter & publice celebrandum. Ia fecundo
1bi, In masrimonse , mandat cerpa EdiQa fnari cuca Bannorum
edivionem. 1n tertio ibi  Si quiss limicas panam contratacientie
bus. In quarro ibi, Pre.
bibeant, buortatur de qui-
pofdam fervandis in con-
tactibus matsimonialibusy
que ﬁant ante folcnm’u-
tivnemn cotundem.
a Masimonive. Hic
pofler waltai, quid f
Mauimonium, unde dica-
tur 5 quomode contzaha-
wey ubi fuic intlicem ,
quz tunt cufz infliuto-
nis ejufdem , qux funt cus
bona, & gquz iplius im-
pedimenta, De quibus i
gu:is Inno.profequitur Ex.
- fra. e ¢, jurenis, fed ple-
nius Fo. An. in fumanls
hibri yuart %‘ﬂ::;_liu-._
0. Sed quero anfic differen.
%ﬂ;uo__ tis inter Sponfalia, & Ma=
nium (§ srimonium? Dic quod fie:
Sponfalia & hoc patet , quia ponum=
diffiruns, 195 B diveefa per banc
copulativam > cujus na-
wra eft ur copuke imer
diverfa , ficuc notawr #f,
de Furis O FaBi igno in
rerica. & i effeatidem, nonvocarencar diverls vocabulis. e L
Ji idem. C. de cadicil, & quod fine diverfa, pater €2 diverficare &-
taitionum, Sunt enim S gfa repromillio futurarum nupria-
rum. . de fonf. I t. fed : Nuptia (ve HMatrimonives elt Vird
Mulicrifque conjun@io individpap _vite conluctudinem retinens.
37. 4. 240 prin. & ibi notatur. im s,
b Sacraments, Dequibusdisi fupré. de [acva. iterem. per torum,
Ex fic ex hac litera babes qudd Matnmonium cft Sacramentum. Un-
de ad Epb. 5. Sacramenium boc oe eff. Sacramentum enim
imporac aliquod reedium fpiritualis SanQtificationis § peceato in
re (enfibili hamini ahibicum. In Mawimonio verd eft remedium
effcllive contra peccatum in fignis fenfibilibus ; unde Macrimoci-
um eft Sacramenzum, E§ enim jum dyplex, quoddam curad-
vum, quoddam prafervativum. Primum conferwe in aliis Sacramen-
tis. Secundum in Sicramentp Matrimonii, Coojnlio auté axscria
us apparens per figna aliqua eft Sacramentti untesmzeajundio verb
animard inrerius eft Sacramentd & res. Effc@us auré gaxicquz ibi
confriue ofk res,& non Sacrament(ires, inqui,prima fignataes ve-
ro fignara fecundatio eft c6uodio Chriti & Ecxlefiz, Thomes vero
diciz quod forma hujus Sacramenti func verba (ive Ggna yuibuscon.
fenfus marimonialis exprimisur : materia aucem fune iph a@tus
exteriores. Hazc $o. in fumma confef. li, 4. 13. 3.9, 2o
¢ Cum bonore. Qui attendicur non folum in reverentia mutuo
impendenda, fed in adminiftratione corum quz corpori func necefe
Gria. Vel dic cum bonere, i. ¢. cun modeflia & ablue lakivia,
d Reverentis. Quzctit donor Deoin recepriune {pfius Saera-
&"‘Z cum pavorc cabibitus, 2. 4.8, Jicws inguit. ver. revereatio. per
reh.
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¢ Dedie. Hicnota, ut fe, melius imlli"a quando ¢ft Diesqud-
do cft Nox,oudd in lege bee vevba,g.de verb fig dicisur aut eft Dies,
aur eft aox, unde ut aucat Bartsn ke Titiw. inff, de lite. S
pofitu, Nex non cftaliud aif privatio luch, & Diesnon et sliud
nili poficio lucis: ut colligitur in ¢, comfuluis Exwa. de offl. del. &
propteres fecundim quoam, G dubitetur an ferum vel mane ar-
uibuatur Dici aut No@s, dicit qudd de fero poft folis vecafum -
meanente Wuce aort et Nox, Jtem de ane albefcente calo eft Dies:
qpia quando Nox recedis eft Dics, Idcm tamen Bavtia I st fa80,
S. teonpru ff. B¢ {::i.b’a’(,fcw dici poteft quando Ll recfix, re-
manct 1amen adhuc aliquod lumen proprer claritatem excli, & tune
Nox eft: quia ful eft fuper rerram. E codem modo dicit de maner
quia mane poteft intelligi quando fol noo eft fuper tarram, fed de

proxime verle:quia clum jam albekit & tunc Nox efty we 4i8s. /s

Fitiwr. §.Laxciws. fed ti fol de prozimo incipit elfe fuper rerramitunc
Dies eft. C. decufio. Rewum. l. 3. quéd sutem Dies invelligitur
quande fol oriturhabes Extre, de bumicidio ¢, fi perfediens, obl
wia $o, An. 128ac arrum forum & mane aruibuatue Diel vel
Nod&li. ibi videas.

f Facic f“h};l- i.e. Conipectu Ecclel® Lopuli f.congregar in
Eccleis.Extra. de clandefl. defponf coum inbibitie. §. pars modo,

Cum ri'u. Simile habes ¢, ¢ 4 €< ém loce,

, b Contempra. 1deit, vilipenfinoe. vel curamodica, 3.4, 7. mee
Gropelitamum. g10.¢x coniempin. per Arch,

} In mitrimeonie. Secunds pam.

k Contrabende. Sc. ante iplinsfo'enpizationem.

1 Sersper. i.e.Omai tempure Xinter quofcund; Matrimodiun Ge
coprrab;ndum. Quod dic ut dicam infré. de clasdefl. defposf- c-y
ver, folennewm cditionem, ¢, bumans concupifcentid, S Jacerdates.

ver. fuus pavochsands,

w Tribw dichws, 10ud
limicae illud quod legitug
Ex:rade clandefl. defponfe
. cumsnkibs®. §. 3. X 1i-
lud quod }ubcxurr unﬁ(:{c
clandeft . despenf. 6. L. 101,
;lmbfn..u'c. .

. o Lewmwcy. Ybi vides
ficet nulli fuoe dies feitivi
iarcn;udiik :

o Felfefiigislater quos
ctiam numersd po:ett dics
eoﬂilw&"an ‘;uﬁ. “W“’a"

el t i‘il
in umcbdomda 4 Du=
minica in Dominicam tred
occurtunt diesl';:ﬂivi: quod
dic utinfra, glo. prom.

p 4 ‘{' difionsibur. Ad
minus e videtur uno dig
intermedio, Ec facit ad hoe
quad lezitur & nosaeur de

j'em.exrmmwni.:.cnnﬂm‘h
ssoncre. Ui, 6.0ed puto
§ cresdics Fellivi fuccetiy
concurram ficue contisgit
iz Hehdomada Pafchz &
Pentecoftes fufficic , quod fingulis trium dierum bujufmodi Banna
edantur ; diffare namque idem eft quod differre vel remotuss effe
Cum itaque tre; dies lucceflivé feflivales differant adinvicem [
quod unus dies non eft reliquus; fufficit 6 in quoliber illorum die-
rum Banna hujufmodi proclamentur; non ramen polfunt expediri, fie
quid erins.vel bina vice proclamentur in ura die, ue hic ianuitur.
& facit ad boc . de pigno. ac. 1. fi onvencrit.in fi. cum fua glo. &
de publiy judi, I. inter accufaterem.
Ed8is. . de judi. . 4 pererpiovincn,
t Sacerdotes. Supple parochiales.

247




APPENDIX A

€ Imwunitas. 18 eft, libertate, boc efty an finc Lberl sd on
aahendum.

¢ ﬁd«. Tentls pars.

u EL8as. |, e. Proclamationes five demmcraciones.,

t Inconailisd.c.Generali.Extra.de clandeff.matri s.cii inbititie,

y Stetssm. Hec pana eft Sufpenfonis pec wiconium ab off.
60.::’: ibl parer,

3 Prebileant, Quara

8 Deesbyteric Supple, qsg.:fmnm:tm

b Pens Excammusnicstionss, 3¢, ferendz, & oft comminalo,

¢ Dent., 6, conzrabere velenzes,

d Fidem. i.c. Sccipritatern mutuz fervitucis. Mulcipliciter enim
dicicur fides,ut notat Fu.33.4. 8 Lmemet te, & dicitur bic Fidesque-
dam promiflio & Bde pracflita: & eft promiflio 6de praftica, qua Fider,
Bz pez Deti vel per 64¢ iplus promirtentisyfecundim Jams.qui fic no-
tat Extra.de bu que s meterve caufs fic.ad sures. & notatur de feo
rl, €. 1. ver. fide inserpafisd . per drcbid, li. 6, ubi baberquod fided

tio tantum Jigst, icue & Juramencum. Ec concordant aoe
tata pes Hoflion. Extra. co. 85 ¢. 3, %2v. .

¢ Mutue. i. e, Hinc inde, invicem, alterutro, vel vicifimRequi«
rizur namqiin Matrimunjo conkenlus utriufq; nam ubi alcer contra=
bentiG non cdfeatic,non céerabitur matrimoniG., Extra.ce.c.ive s,

£ Consr. . Loqpitur kaque de Spunfalibus, que fune de
furure, ut dixi fuprs. ¢, 3. 2. ver. Mamimenjum, vel potes intelli-
?:rde macrimonio celebrando, L ¢, in facie Ecckfiz falennizando:

tamen quad contralus ipfe matrimonialis pracedens publice fi
O Ltm clebs. Taet, A mulis requentacoy Gve. olznad & 4 Aoy

g Lacacelebri, 1d e@, A muldis entato, Gve folenai 2
perta : fic quodin latebris nan Sar. 14l.

b Puplicis, Urpued, Tabellionibus. Vel dic publicis, ive. palam,

& in publico prafentibus,

} Pluribus. Duobus ad minus. fF. de tefli.]. ubs nemerws.

k Ad bec. U eft, ad audiendum contra@um talem fieri, & inde
teflifcandum. Ee.nats.quad ff fecundum baoe Conflitutionem noo
debeant concrahi Sponfalia de fururo, nifi 7alam & publice coram
teftlbus qui velior & waleant in ea parce teflimonium perhibere 5

to maeis hocberi debet quando per verby de prafena cunringic

contra trithonium: cum it Jpon! ruro dc conlenfa
parium poll relilin 3 tali comera@u, & in aliis cafibus de quibus

norarur ev, f. fub robricade alibus, §.& qualiter diffelvomtue.
per Hoflien. in fumoe. fed iﬂ{cﬁmonk cq::!mao gyrxfmd
non. Extre, es.¢, fiinter, ok

. £
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TIT. II

De Defponfatione  Impabe-
rim.

Amte tempus legstimum non
contrahatur AMatrimonium fi-
ne difpenfationc pro bomo pa-
cid.

Edmunduy .

. Bi non oft ® Con-
fenfus  utriufGue
¢ non cft Conju-

gium, ¢ Igitur qui
¢ pucris dant f pucllas ¢
in cunabulis, » nihil faci-
unt , nifi ‘utcrque puero-
rum, poftquim venerit ad
t tempus difcretionis ' con-
fentiat. ® Hujus ergo * De-
crcti  Aultoritate lohibe-
mus , n& de cztero aliqui,
quorum uterque vel alter
ad °ztatem ? Lcgibus con-
ftitutam & 1 Canonibus de-
terminatam * non pervene.
rit, ¢ conjungantur : nifl
s urgente  neceflicate  pro-
s bono pacis talis copjunctio
toleretur. coBjin
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Divifje,

Decvetunice
Canun.
Decrela.
dis
Epiflola,

Laogma.

a V Biwoncft. Hxe ¢t Conftiwnlo Edmundi Cant 4
Acclicpifaopls & hibes 1ria didta. n prinio poni: qua Ju-
ths Regulac. In kcundo ibl, Jgiteryelicic mzundam conclufionem
A lflal: watio ibis Hujus orge, ponit quandam inhiblsionem circa .
ami

Qinfenfus wtriufque. Seo
connalemllnn. E@illunl [
mhur e» ¢, 3. Extracde do-

K wfimpabe.

o Nuw cff conjugium.C3-
cordac ad idem 30. ¢, 2. 6.
wbrunde G alier contraben-
tium i furioflus , non wenet

vud adtun elb, Exira. 6. ¢.
dekius, &idem 6 aleer fu-
arit isfans. Exirs, ¢, & liscs
va1.8 ¢ scteffitsakes namqy
26 habens judicid animi.Ex=
trs. de co-po.vici.c. ¢ pavicte

d Jgitur, Secunda pars.

e tuair, lmellige propiié. de majutibus fepennio, minoribus
13men 14. annis, Exira, Je <14, G quali.¢. 3. glw 1.5 i proxwnise
6. li-ad fi.in prinsmagaa glo. luc rawmen fumitg Pucr pro winore
speem annis, ue patee ex hoc quad (bbdicur, in cunsbilis ¢,

f Twlise. Qu= guanto plusciclcunt, tantum in €33 plus e
pendendum cft, & de alis 8 ¢iba, lega ). cum unuse S. fin gl

g Jucunabuise, Hxc Spontalia aulls furz, cum conienlus omni-
no deficiar: ut patet in bis qux astac Hyfties. Extracss, puberes,
ser. generarc, & in ¢, literas, ver. cunstulis, dic uc ibi.

b N.bil fsciuut. Supple, quuad vioculum Matrimonii,nes eriam
quoad Spunlalia-nifi poft fepeen ium verbo vel falto appareat ¢os
perduraie in cadem voluaeaze: nam tuncex wali voluncarefire con-
fonfu inciyiunt inter eusclle Spunfalia, ficut legitur e i 6. Jiinfan-
sese ';fn‘u. 4.6.

i Vterque pucra-um. Ee fic confenfus unius oon fufficezce 5 us
paies 30. g 2. ¢ wkis & e. ti.c. fiinfanics. in prive li. 6 .

k Towpus diferctionu. Hee incllige quoad vinculum Matri-
monii:fed quuad Sponfalia fufficerer, i pult icprimum anni comple~
fufh uzerg; corum permancat in cadem voluntate;ue d.c.fi infantes.

1 Confentiat. Sc.contraltui presdentis Quod dic ut legitur &
sotatur Extra. ea. ¢.deillis. & Gic babes hic quod alus sullsd
Erinn’pio wra@u temporis convalefit, quando fupervenic caula ha-

ilis 34 a&tum de nove creandum: Ficur cft conlenfus tacitus vel ex-
preflus, de quo in Reguls Furie. Non frmatur. de Regu. Furisli.be

o1 Hujuscrgo. TFentia parte

n Decreti. Dz quafi mentio 30,4 2 ¢. ubi, Ev dicirut Deeve-
tum, quod flatuic Paga de coniilivCardinalia faorum ad nullius
contuleativnem. 100, Jifl ¢. 3. Canon dicicur, id quod fatuitur in
Waiscrfali Conili v Je tigs. ¢ altercationine Iio 6o Decretalis Epi-
fola cfty quam ftazuit Papa vel folus, vel cum Cardinalibus ad con-
tuleationem alicujuse $9. i bore ad nos, Dugma eft, quod cunfiltic
in Dodtrina fiei Chriltiar=. 23. die qui Epifcopute Jandasum

Maiudai . ¢tyquod confilit in Dodtrina /¢ moribus. 13.ds bis igitims Iuter-

Interdidii. d18uw clts quo nullapona

Sanbise

adjicicar, 3 2. dists sierdiit, Sanie
oft, ubi peena adjicitug. 36.di. 64 3. X lile hatcs cosids o fi
infantes. l1. 6.
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378 Cie
ws pulefcis
fcuu'u
quém nayf

sulus.

o oAuatem, Frcxtas quoad Spunlalia ¢ft 7. snnorum wbi fie-

'z infancia vam in vito, quim in feevina quuad martimanium,
InFeminaclt 11 annvrum. Inmafkulo 13. annorum: & Gc in
pubertate auoid fui principium efl inequalitas,icd quuad fui finem
cwalicas inma clo & in fasina & quia in wiroque feau infwe
fusettas in 24, anno, C, {§ winar fe wapo, dixe.l. 1. C. fs ma
Jor[eldus. L, fi. G leflic Je cwma. i prin. ed quz cit rativy quare
nun cunveniung fesus in tempore mediosficat in fiac Infintiz & in
finc Adulcl.neiz ? aamin principiv pubertatis difaepaat & citius
pubcfuic Fxmina quam mufculus, Quidam dicunt quod ratio cft,
quia nu jer ca idiur city unde citius impeirat veniam xt3tis quim
mafculuss ot l. 3. C. debos qui v. ats, impetrant, Alii dicunt
qudd ratie eft, quia difficilias ¢t apere quina paci. Pla, disic quod
satiocft, Guia ma'a lietba ¢ito crelcit, & nocatur Exira, ¢, 6. lis
scrae. per e, A, tu dic, quod fuflicic Jusifla dicere, quid natura
pubercatem focit difparems i fexu , cum pescipiamus naturalites
vubefecre Taminas in 33, 800, Mans vero in 24, Unde lex politi-
va dcbet concordure nawiex. 4. dr. erit antem. Inili. de adop, circa
melium. Et notacur gev Fu, An. co. li. 6. fiinfanies. ingle, 3:-in
ne. li. 6,
§ Jegidus. Infli, quii e, tu. fusster, §. pubcrtateim.
q Canenibus, Extra. e, c. puberes, 30490 2. fi puella,
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t New prvencrit. Requiticur cnim in concrabere  volontibus
Ttas conpleta. Extra, c.c.pubiris, Scias camen, quid i male
culus ance 140 annum complcium poflit gencrae, ainii nun
offet nifi 9. annwem ( Geer narrac Grege. in Dislugo dequo-
dam impubere 9. ansotum qui imprxpadvit sutricem ar, &
nutatue 0. 4 17 W [-m‘.s Xctiam puclla ane 13. annwm,
& G ja kpinv anno pulles cuntigere ) luvjeep cqmraberensy
bene teneret concra@us, & cenferetur Matrimonium, ecundim Hos
Flicw. O Fu. 4n. qui fic rotant, Extrecs.tic.pulcrias X ocvirum
fccundim evs dum tamen tales Cuire potcnees dilcretionem h.begnz,
av.ad bec defpanf. ¢, juvenis. & buic lentemiz concordane netd, ¥a
odn. c.5i 5 fs infanses.ser fupplebat, li. 6. Sed comra prmifla o=

punitur X vidctor quad 9.
pino judicabizur Pubereas cx
3DNUILAL MUOKIO 3 Nun €<
purencia gencrandi, ue Infli,
quicavo. inte fin prim, Sclue
vo. Cootrativn loquitte
voad Tutelum & Cutam ;
34 quod di i locum labee
quuad Mastimenivn , in
quo fufficis quind aliqais ap=
tus Gcad generandum , ut
Juprd dizi, & fic aliter in
Muarimoniis,aliter in Tutee
lis & Cutis eonfideratus pu-
berras, arex pradiQis aprarer. Ee circa banc mareriam vide avcata
in d.c.puberespertons, de Bowycs.Sed qurto pr e weflatorietiquit pyg;
@i le cuidam Vucla cii aupferir, illa aubit in Jcciwo anto & appa-
tet vicipoteanaunquid conlequiturictitum ex pradiQisévidetur qd
Gic : X quia iilud reli®am debezur ia Confequenciam Maaimwaii,
in coergo, uwein Mauimunio maismur ztaem. Quud verum
intelligas quando conflac per affcllum wed aliter quad fiz apra,
ali3; praveniendo in nspeils cemjus 3 Jure Ratuum nos pifu-
merem cam pram: X in koc ztauis aaxatio ?uzﬁx a Jure cit ucilis
& neceffaria, wt nil . contratiom appaseat femyer cilletwr, Iecm
uxTo, quid i quis cympievit 14. 20num, & 3ppant quodaullo o= Cag:
l puteit gensrare, fic talis contrahat cume mlicre viriposenee , an
tenchit Mauimenicm ? Quicquid alicui ditant, ta dic cuod” wenex
Mucrimoniua. Sie notaz Innia. I Hogsi, d. e pubcres, & hoc verum
pili talis naroraliter effer frigidus & malcticiatus, & fic iascligiue
&. quéd fedes. Exire. de frigr. 0 malefi, Unde § mulier inflec ue
Feparerur 3 tali, quia vule fieri maver, cunbulic Hoghioue Judex eape=
&ex donec mafculus ille cuppleverit 1 8. anpum, & polea per men-
o vel duos, ue videae G duzer talis impotentia: quo cafu eparencur
fesvata lolesnitate, de qua Extra, de frig. (6 malefie. 1. Movews
sutem 225, e €0 quid xtas 14. annerum lices segulariter apea fic
2d Mazsimenium, tamen quandeque prorogatur. «Amtbeut, de aup.
§. pr sccafioncun.Coll, 4. ztas enim 13, annorum ef plena pubertass
& E; ratione, quia lex contidic quod in eali xeate quis poflce gene-
gare, ad onc majus linsicac pureltaten adoprandi ufg; ad illa z=
tatem, quafi ante polcr naturalitcr non generare: & bic Adoprio im
hoc imitaturnarurame Infliule adap S.minoren ff. dc-adop, Iy Arre-
asor, §, penul, &g, deali. keg. . Mcla. ubi eriam dicic ia muii.ce
peRandos 14. annus quantum ad plenam pubcrtatem, & ad hucfa-
cit Extra, deregula. quisin injul, & cum hac opinione Jnaa
Hofli. concordans Pesrus de Ancho, duc. pubaes. G Fo. An: &
propecrea fi in nawwraliter frigilo vel maleixtato expedamus sien-
pium, qued dic ut Exira.de frigi. & aalcfc. lsulibilen. awlio
magis hoc it in iflu inquo nun appaset per afpeRum ariditas ved
deteQus in membre ¢ fed folum temperale vitium vb JefeJum
forte parurTinfrmitatem, vel aliam caufam qur nun cit confidc.
sanda in Macsimoniis. wt 1. fed off quafiimms G L. Ji quis pofitwress
- de 1i.G pofle Ubj dicitur, quod aarura in homine & contuctude
fyeQanda petivs e quam temporale visium aut valstude f. Mer
quam aiducitur lwumo qu.ndugrie 3 generandi taculeate.

|
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{ Comjumgentwr, Ratio cil,quia tates rpesgfilivae & pavirene
tha Juii A s onfulibus illis recedunt, quod faris licee: & tanen re-
manct quo«!dau yvinculum five quidi newus ez quo inducitur Jullj-
t3a publicx honeflatis, propter qui reuter de cmfm‘;uinimc illivs.
Spunh poterit illam §c repudiatam ducere, nec &, ille Sponfus pae
it aliquam ducere de confaoguinitate Spunf. vt pate Extras, Je

ﬁnj. ¢. Jusows, & ¢. Sponfa. A'ia ravio cilyquia dagnufom cft
ipublicz toe petiunas impedini per hujufinudi Spualilia Ge ad
libitum diffulvenda,

¢ Urgente wescffitaie, Ee e uxscme neceflicate alids probibita
cuncedunuur. £3cit ¢. licet, Extra, de feriies ubi Jde hoe, Sed qufs-
copnuker utrum fubficilta necetliras, Give noa @ DicicFo. An. post
Heflien. quad Dicecetanus, Gac cujus licentia non debene cuarrahies
re, ut Extra.co, ¢, ubs, & ¢. cuntingbatur. (G ¢, dwe pucri, fimilitce
tuntradla nondebene fine cpus Auoricate difulvi. Extrs, &, ¢. ace
ceffie. G c.deilliscum 3. e.feq. Ex hxe quidem, . de licentia obsi=
nenda in contrahends & d7* 7 -lvendo fecondum Peirum de Anckv.S

4. Ansflent gdlervanda ciiam in majotibus prupter mulea pericus

2 animaruin,ue patct 2atre. de Fonfecunin tus. (5 de clandeld.
de/fanfefiX ut in Lo fictimile Macrimunium carnals Matrinonio
fpisiwzli. Extra. deinfiic . 3o de ronun, admsnct. G ¢.quod in
ubsite & multe magisfecundim cos ilta locum baberene quane
do extrancus ignutus venit ad aliquaat Civitaten: dicit zainqdc
20 dn, quod ratioac Sacramenrorum intamtum fubjacet Laicus prc=
ﬂ:o fuq , quad ficue Clericus nuaelt secipiendus fine literis ab’
cyranet » Ilma. de cleri, non ecfisc. frasernisati, (s nec Laicuss

Extra.de parochsomllw. d¢ pani, & resifs ¢ axnine & expecle
diciwwr de Laico.de confe, &i. 1. nom cpovees. Qavars arygo dibee Sa-
cerdos ne Pasochiand fusm de ewaces {ncosinlo Quraics
ipbus exsranei vel Ecclea. Qullibes enim Patloe dobex agnolcere.
ovem fuam, & propriz, bon eursned curam babese; hoc ugen, ue
dicic Heofli, mald pra:dica-
wr & pejus fervacur, Bt at
dicit Petrus de Ancho. Ex~
mma. e, ¢, wb 4d fiexpedic
et hoc in muleds locis m
&izazi: quia dicis ft vidiffe
unum Visum qui fimul ha-
buit vivenzes quatnor Mu-
lieres,cum us P
concraxic in fxcie Ecclefiz,
viz, unam in Rhoudo, aliam
in lofula Creta, certiamin
Pyrino, & quartam Ve-
nctiis: & cum prima legiti-
ma probabatur miortuawo-
luk remaniffc cum quareas
Gquz tamen reculabac & au-
fugit ab co cum hoc fcivic.
& pro ea facic Exmrs, dc @
lm’ duzit uxorerm 8¢, ¢a 14

ibi dc hoc.

a Bano pacis, Hee enim
eft una decaufis fecunda-
riis,quare contrabatur Ma-
trimonium, fecundim Ho-
fB.qui_ds hoctralae tide
mawri. . O quare. in furme
ma fus.in pris, Sunk nam-
que dux principales caule
quare contrahatur Macrie
muonium. Una eft fukep
tio fobolis, alia et vitatio
furnicationis, 33.4. 3. §. biz sta. fecundariz vero caufz fuht mul-
tx; kilicet Perfonatum copjuadio s - Amicorum & Divitiarum
acquifitio , Pacls reformatlo. 5 Usosis pulchritudo , & fimi-
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TIT. III c.l 254

De Clandeftina  Defponfa-
tione,

Denwrxciaanr  frequenter  in
frequems popule & Suffragane.
@, emmes Sacerdotes Matrie
wmoniis , mon prehabitis tribus
Ediflés [en Bapmis , imereffe
aut pracfle prefumentes , srien-
nio ab Officie fufpendendos. I-
v2m extra Ecclefiam Parechi.-
alon fme Diasefami venia fo-
lermizantes 5 amne ab Offcie
Jufpendendes.

Simon Mepham.

b Uiaex ¢Contractibus

: Matrisnonialibus abl
ue {Bannorum editione prr-
bita initis, nognulla * peris
cula evenerunt, & ¢ manife.
ftum eft s indics provenite, ®
Omnibus & fingulis Seffraga~
geis nofbris Przcipimus Sca-
toendo , qudd Decreraleqm?
Cumm inhibitso. ( Qua prohibe-
tur,né qui Matrimonium con
tcahant, Bamnis non pr=-
miflis jn fiogulis * .Ecclefiis
Parochialibus fuz Diceccfis
! pluribus dicbus © folen.
nibns , cim majoc populi
affuerit * mupRicudo ) ex-
poni ® faciant ? in vulgari,
+ & cam firmiter abferva.
ri , quibnfvis * Sacerdoti.
bus etiam. f nom Parochia.
libus , qui Contraltibus Ma-
trimonialibus ante t fo-
Jemem editionem Banno-
rum initis przfumpferint
» interefle, peenam Safpenfi-
onis *ab Officio per tricn-
nium ¢ infligendo , & hajuf
modi ¢ contrahentes, ¢ eti-
amfi nullnm fubfit impedi-
meéntdl f péna debia pes-
clendo. ¢ Quuvis ctiam Sa.
cerdos, five Szcularis five
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* Regularis extiterit » qui
i Solennizatiocem Matrimo-
nii extra * Ecclefiam Paro-
chialc que ' Epiicopi Di-

ccdlans = I’Eergia]i licentia
célcbrare pracfumplerit , aut
* cidem ° interefle, an-

num ? integrum ab Officiosfi
fufpenfus.

b Vis ex contralibm, Hac eft Coallituciv Simenie Mepham,
& habes tria di@ts; In primo ponit motivum Coallitutionis
tdendz. In fecunda ibi, Omnibus, procedic ad Conflitutionem pa~
nalem concra Sacerdoces, qui interfune conara@ibus Mastimogias
libus Banaisnoa editis. Inwextia ibl, Quiws, flatule conera Sacer-
dores folennizances Matrimonium exua Eccleflam Paruchialemable
que licencia Dicecefanic
¢ Contrsblibus Adarrimmislibus, Qul oon folum pofiunc fer
utrique parte prefente, fed alterd abfenre; ue viz. conershacut M-
trimonium ner Procuracorem, ficuc legitur & nocarur. de procwr, ¢
l1i Ji.6. & i boc cafha requiritur Mandatum fpeciale, ut ibi disiwurs
nec porefl ealis tor allum fubftitucre, ut ibi dicitur, abfque
fpeciali Mandaco; & fi revocetur Mandacum talis Procurararis etia
am ipfo ignuramte te integra mon teaebiccontraus, ue ibi dicitur,
Rario eft, quia deficic tt::Fenfuc Mandaxis'& ficvidetur, quod ubi-
cunque a8us gefli per Procuratorem debet ad:ffe verus confcnfus
Dumini pro {ubftan:la a&ds non ¢ft necefle quéd sevoauio tranfeac
in notitiam Procuratoris, Secus tamen dici potelt, ubl oba requiri«
wr confcnfus vesus, fed (ufficic A&us, ficut eit in Judiclisiquia wre
oporrct, quod tranfear in noditiam Proturszoris vel Judicis. De
quo vide quod legitur & sotatur.de procwr. & 3, li. 6. & in Clemm,
cum illufio. de renus. Scias umcaaﬁuéd quando quis contrahic pet
Nuncium, vel per Epiftulam cum ablente tunc five in contragu Ma-
wrimonii, five in aliis conra&ibus fufficic revecatio ante contra&i,
ctiam§ non tranfeat in nodtidm Procuratoris vel Partis; quia cenfe-
tur revocatum Mandatum, nec poftea obligarur, e/, j-l ater, ff. de
mg. mindi8s, & cft ratio, quia Nurcius vel Epificla ﬁan prxber
wninillcrium nudum, ae pica vel organum. . de canfli. ia. l. 8
Uces. C.[i quis fibi wel alteriz b multum micrefl, ubi &8 boc. Deb-
tiente esgo conlenfu iempore Piafeatasionis; nikil agltur etiamf
Nuncius noa faeric cetrioratus, licee glo. im b 1. . de comtrsben.
emp. ctiamin Nuncio vel Epiftula tenesc conerariumy ubi autem ae
liquis contrahit per Procursiorem vel Syndicum, tung quia aon fuo,
fed alterius fa&o & minillerio obligatur, ut sotamnx ia d. I, sw/rues
inserefl. O Infli, de inwsil, fipu. §, sltevi. lum in coafen<
fom fuum wranflulic necefle eft cerviorarl, 4. quid. juffe. L1 & glo;
Wi folaa; & adidem facic . mandats. l. fs mandoffem. ff. de pabii;
1. /i quis probibucrit. ff. decondi. ob coufam. 1, !m'a-. S. 1.
Fal'it tamen in cafu di@=a Decveta. 3.de procur_ b, 6, I aliis yerd
cafitus, nuoquid fit neczffo contrabcatem certiorari, recurre ad no-
tatain ¢, ex parte Decani. deveferip fuper glo.ficin tertia. per Fo,
#An, Rovie aucem fpecialicatis itlios ¢, 3. exprimicur ibi in Textu ,
viz. quia boquitur in conrra&ibur, In. quibas Teqyisisg confenfug
uezinfqus Pands: notatis per Pavlon € Wil in Clom, t.dereuun.
Exexhoe vidctus, qudd in omnibus cafibus, in qoibus. Whefkr idta
fati,. procederet difpobitio illius ¢. alt. de pyocwr. li. 6. Egitadisie

ibé Fa de Imola zocse Cy, in b méndasam. C. ounda&is B de itk

tateria vide per gla. & alios Scribenzes, ‘CL‘I‘. unico. de remum i
em,
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d Benserus,. . e, Prom
canaivnun publicanama
Ext.8.¢. ¢. cam inbibisiee
vel dic Bangorsor; i.c. D=
nunciaioaum:ic evponisug
Exws, defporf. ¢ cumin
tute Vel Hanna pefiune
dici Editx pdblicé propuli«
s ue notat Ferrue de
cherane. doc. cum: in e,

¢ Pericula, Sc. Anima=
rum quz I, infurgunt &
diverlis impedimzntis, proe

Macranoniany
non po citinzer tales cons
m?'Mnn y i
'um cff. Sc.peny
Gth'-iﬂ.{ rei evidcntie
am.Cui concurdant notata

pez FvAnde wfuric. ¢, 3o

W‘ “"I"Oq"o y. 6.
g Jadves, 1deit, de dic
indiem.
N Qmniba, Secida pars?
i Cuo mbibitio. Extra,
.15,
k Evclefiir Parochiali=
Jas, Quarum Jus Paro-
chiale confiftic in multisy
putd, quod in diebus Fe-
ftivis Purecbiani in ipfis
Miffas qudire debene, & non afibl. Item in Paenizeariis, Sepulturisy
Penedi@icabus. Nubensium Otlitionibus, & Decimis pezfolvens
dis, icus nocacur per Fo. An. Extre. de Parchiss fuper Rubri-

8 laribu, Ex & duo ad minuse - desefiibiv. L ubi sumeras
@ Sicwnibus, ldel, Feflivis.
n Maltitude, Exficain Gt aliquis, qui poffic pravendere Igsio=

rantiam.

o Facient. Noa ergo tencarur boc facere perfomalicers

p Invuigsri. 3c. idiomare omaibus iote}ligibili.

q Es am. Sc. Decrerales, ..

v Sscerdesibus. 1dem ioxelligic Fo. Am. de Clericis, fieue pazee
g. c. cum inbibitis. vez. fscerdes, E concardas ibi Ebitien.qui diciry
qudd etiam Laici cx mente Lllius Conflitutionis non debent talidag
incetefle. facic 3d hoc C. de fal. mene. I, 1. de [t8.coom c.quantL;

€ Nons Perochialibus. 1d et , nsn habeatidus Curam anima-
o
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t Selennem Editioncen, ivc. Publicam, fecundiim furmam didic.
cum imbibitio, Vel poteit dici Saltanis, quando fi tribus diebus So-
lennibus feparatim 3 f diftantibus. Ez (i apprubac Confueri:-lo qua
inboc ervanda eft, fecundim Hoffis d. ¢, cum inbsbitio. ver. compe-
sewt1, maxima fl Synadalis Confliturio fupet hoc f28a {le, Ersicurin
carmali Macrimonio contrabendo debenr przmirei Banna publica 4
uchic; fic aiam in Marrimonio fpiriruali coatsabendo. deelec.c. fi;
K. 6. Sed in boc eft differenia, quia Ibi Canfirmatio non przmiffis
Edi@1s non tenery hic verd tener, quiamoncltcanta poritas Pape
i dlﬂ'olv‘mdo crnale Mnn‘modx;:?, ch;c dfpirimaE: facic quod
nocatus de comverf. cunjug. ¢, ex publice. Sed quxro ubi deber ferd
hojufmodi Ednm::'{annmébm.in ditoc. cum inbibitiv. dicic, Quafliq
quad debet propani in omnibus Ecclefiis illiusluciy ubi contrabere
voleotes babiran, vel Lltem in plunbus earum; quod maxime fcr-

deber; Tveriarum Paguchlarum :tamen fecundumt
Hoftien. hoc nun fervatur, immo fizin ura Ecclefia rantum ot plus
rimuo; & (ufficic, qudd T3 3
omoes pervenire poflic. Extra. de poflulen. c. 3. Ec licx Texcus in

r 7 9. dicae in Ecclefiis Banna edi debere; ufficic a-
men fi wxera Ecclcfiam in locis com lib“‘o;“!i » Przdicatiopi=
bus, ROPSHIR XUr. d¢ Jen. excom. €. %jmic. ed ideo dictem el
Beclefiisy quia ibi, ue plurimum cunvesiunt bomines. Facicad hod
qudd otacur in Cle. caufarm. de cle. & notacurin 4 ccum inbibs-
150, per Fu. An. i sddi. ver. in Ecclefis. O ¢, ver, per Poivun de

nchorana. ver. fecunds quare. Sed quidfi illi, qui contralturi
funr, babitenr in unoloce, & fme de aliv oriundi ixfi & Parentes

corum, ubi Get Banoorum Kditio? Videur # in Ecclefiis ha-
bitationis Pascatum , quia ibi adnua yerit Tentel®

B gt Be, X b1 é‘:‘u de5ee inveRigaio . ubl meli iti
poteft. de eléc. <. feripsum, de p-rgn.l‘r& ¢ cwm m;.m';u‘x‘i::
samea ot , quod flar ia uwogue lica. Nam.erpediv in loco

Jabieationis Pagencum,uia ibi de Parencela, fi qua viger, b
plenior novitia. In loco verd babirativnis Partium habebitur- cer=
tiwdo, an cum aliis ibi ccorraservat, EX hic bene ateende fecundum
soxellctTom TRmo. quid Confliiucio ces mbibitic. in illegitimbtue
prolis pusit non fozum eos, qui contra ditam Unﬂ!'&ﬁ q
tur concrasiflc in gra-
du prohibito , kd etiam
que alio impedi-

mento Canonico Marmi-

monium. apparcat poflea

non renerc, ucfilii inde p3-

¢ repurantur  illeghimi-

quanktuRicunqus Puscates:

concraserune bona: fide , a

non. ferv diam
Tollitunonem] kc fie licet
Q2a o tradee

de impedimento  raticne
Confanguinitatis 5 babet
amen locum in quocuagi
alio impedimento Canoni-
<o, ut co deteéto flii cens
feantur illegitimi , fi non
fueric hzc larma t2.
EcTioc unct 398, An, Lx-
i, qm' ﬁ. Jind les ¢c.exse-
mare. ubi de hec pex Petrum de Mnchorano,

a Intere(Je.Sacerdotes namque non debent interede a&ui qui ge-
ricur contra Jura. Simikeer nec Teflis TeRamento Wrarii mani-
fetti, dv uffor. c. qusnqearm, 6. Ex facicad boc Lex Fubemrwn. §.
Bis Tabellionibus.C.da epi].(8 cler. necrefert; anSacerdotes bujuf-
mudi int Regulares vel Seculares.Nam etiicxnn;:io non prodeft
¢a'ibus in deli@iss quod dic, ut legitur & notacur orivilc 1056,

i
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b Abofficie. Bt per conkquens Bencficic, quod finc Officio non
confiltic 81.di e.fi quis aund~.& ¢.fi quis Sacoraotum & 1.4.1Siquis
ebjecerit.Quid autem Giprimd Sulyenfivne duranie intesfic uliis Ma-
trimoniis probibitis; A fecundz Sufpenficnis triennium incipiee
tinito primno eriennic, & te jum nito keundo; &hic de fingulis, vel
una in reliquageonfund.iur, quarenus concutsunsy Dic acin Cle.
v. &2 Magiilris, pur Fob. Anr. Ex vide ¢irca hoc quod ncatur Extras
deelec. ¢, cum in cunBis. & £. ad Turpill. L. fenatute
. © Infligends, PesSententiam, ot rfotar Fo: An.diCloe. cuns in-
Bibitio. in #4ds. ver- fuifendatur, Ex fic hoc, quod dicit, snfligendv,
seferiut ad Eplcopum in fua Dicecefl, qui it boc etit exceutor ikli-
us Confticutionis, Cues inbibitio.

d Costrabentes. Se. Bannis Soleaniter non pshillis- .

¢ Etiamfi nullums, Scil. impedimentars, qund et infrd. fimil
babes d1Q0 ¢, cum inbibitios oevf. fed bis,

f Pand debita. i. e. Condigna. Ex erit atbitrariz, ciim flon expri-
matur. Extra. de off. deleg. c. de caufis. Ex fic habes quod contra-
hentes ctiam licité puiunrur, fi contemplerine Stacucii Ecclef. Sic
etiam Miles inobediens Magiftro Militum punitur 3 etiamf culpa
E-licem habucrit cxitum. . dere mili, 1. 3. 8. im dello. Magna nam- |
que przfumprio et tranfgredi Canones, ut & c. cwn inkbitia, de
aujo. 8 de. <. silud. Hodieverd fic contrahentes, ur aliqui voluar,
funt ipfo f180 excommunicati. Quod dic ut kegizur & norarur in-

fré. e. c. praxi. §. clandeflina,
Lurvisctiam. Textia pars.

‘Eg_&gulni:. Etiam cxemprus, ur dixi fupré. §. pross. ver. in-
wretfe.

i Solinnizationem. Quznon deber fiesi niff poft Banna Cano-
nicé cdita, & ron porelt fieri 3 prima Dominica Adventds ufque ad
Od@avas Epiphaniz cxclufivé; & 3 Dominica70. nfque ad pimam
Dominicam polt Paltha inclufivé; & 2 prima dic Rogariopum ufg;
ad (eprimum diem Felti Penrecoflc: inclufivé, licée quoad vinculum
bis dicbus conrrahi pollic. Extra. de fersis. c. Capclanus. in fi. Ex
quo Textu, quicquid ibi dicane Hoffs. & alis Dotle, apparet, 6d in
Duminica Triniracis itité poffunt Nuptiz celebeari: nec obftac ra-
tio Hafli. quam ponit de eribus Hebdomadis comparandis 3 dic lu-
nz in Rogationibus; & fic fecundim eum Dominica Trinitaris cft

ulrimus dies rrium Seprimanarum. Unde non poffunt Nuptiz cele-
brari ufque ad dicm lunz poft di@am Deminicam, jecundim ewrn
& fequaces fuos; quia dico,quod fufficie Legiflatorem conerarium des
clariffe & determinaffe, ut iz in Domiaica proxima g:ﬁ
fien poffiz hujofmodi folennizacio Geri. ff.qwi U 4 quibus.l.prefex-
+. nec commendo illam expofitionem, quam ibi. ponic Hoffses, in

Dominicasi.e. poft Doniinicam, . in craftino Duminicx ; quia i’

Paca fic inte'laxiffet, fic cxpretfifTer. de deci. ¢, ad_audicntiem.

k Etclefiam Pavockislem, Cujus nomne inclligitur eviam Ca.

12 habens Jura Parochialia: uc patet infra, e- ¢. proxi. sd fi.

| Epifcops Diacefans, Ex fic Archidisconi & alis Ordimarii ine
$eriores banc icentiam dare non soffunc. Nom quod de uno cance-
ditur, per confequens de aitero deacgatur. §. de conds, 9 de. ! cum

{sa legatum. (. de legie ), cum lex -
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m Spesiali bicentia. 1l ¢, Nowminatim & infpecie fala, b vizi

wtin hac jate fpeciBioentut tam Perfont Solentniastionem ba=
jufmodi celcbratura quim Pesfoom ineet quas ficri debet Sulenad~
2atfo: cui éifto in fmill cmcor. Jo. Aa, de privil. <. scligirfie veve
,(ndalo’.o'nau.&&ﬁnl umn_dl.oﬁz,dh de do. & comine
& 3.d¢ fen. excom, 6. Conftwimnem, ki, 8. de Jemicn. cxcom=
@i, ¢, gravisin Clemen.
Picune camen $ An
& Paulw in ditto ¢, reli=
2infi quod fulficicy ut Paro-
chiane, dewur licenia altd
fpecificativhe  Sacramently
1xét non ciprimatut nomé
Sacerdotis: 8 quod Sacer-
dod detur licemia fadtd
fr«iﬁtuione Siciamentis
liges nomina contrahenti=
um non ecprimantus, Arge.
adboc desempe. ovdi, ¢. 1o
de offS. vics. . uls de pra-
btll. [ ﬁ E’.]m‘. b ‘.
Quicquid autem ipA di-
- cant, tutios tamen el , ue
fiae {pecificatio prout frx-
dixi, Et ticfeotit Gefh In ;o
dito e.religrali.Sed quara, L8Pie
?;id (i cupientes inter fe
Matrimonié folennizari, dicunt e 3b Epifcopo Dicrcefcos obtinuiffe
ne licentiam,nunquid Sacerdos,aquo petiturhans foleonizationé
P i, debeat eis credere? Fo. U Pm.}i&o e "’J"l i, videstur con-
cludere, qudd fc, per id quod patatur de pa. di. 6. placuit, quia
Sacramenta , de quibus loquitur illud ¢. religiofi. dantur proprer ¢ AI."Ca-
4 recipicrees rampm, ut dicuar: & propeerea CUM Sacramcnia pI- piencese
dida concernone Forum confcientiz, mdcndupcft.mu affertio=
8i. 1. 4. 7. famciear. de Hoaicid. c. fignificsafli- 11.cabura hoc cae
men facieé pam in Sacramento Ordinis, ue conferatur a noa fuo E-
pifcupo, requiriturs quod hae plena fides de licentia, & illandoque
decaula, de tempo. wdi-c. 1.5 1, b.6.com Concardantiis. Sed bue
rundum eos idev Br; quia illad eft Sacramemum dignitatis, 4.4,
1. S Jege. & Sesce Clericus. & facit quod nozawr Jecomjug.
¢, 1. in glo, 3¢ NES Suramengm Ordinis datur alicui proper
fe tanwm, led propeer alios Ecce f ben€ concipios mihi videtur o
quodratio Fo. AnK& Peuli quim ponuar, quare fit credendum Pa-
sochiano afferenti fe habése liceotiam 4 Curato fuo, quod poffic re-
cipere di&a Sacrametcd Geewdote criam Religiolo, bene procederee
3 ducbus Sacramenis ibi fpecificacis, Ril. in Sacrameato extres
Un&ionis, & Sacramento Ewcbariftiz, qua duo Sacramenta per-
aircruibus, & in Foro conkienu: misifrancury & proprer iplos ree
cipientes ;Ipm Sed in tertio Sacrameato ibi pofizo, e, Solenni-
 gionis Matrlmoniismibi viderur, quéd non goncernic Farum con-
- Eientiz magis quam Saramegium Ordinis,de quu pradic ; nec
conceroit recipicntes tantum, fed ctiam alios, viz. prolem.five for
bolem inde fufcitandam pro earum “Ei"i“‘"i”"dz& giopan‘,m
in Sacramento Ordinis, fequiritur, ut hat plena bdes deliceana, ue
pradini : fic eric eziam In Sacramento Magrimonii, cum cadem fic
Tatio ergo idean eric Jusyf 4dle Agquil. I, sllud,
n Eidem. So Sulennizationi.
o Iicreffe. Sc.eura Ecclefam Parochialem, vel Capellam ba- 7
‘bentem Jurs Parvehialia.
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p Inscgrues, Computandum 3 tempore fententiz Declaratorie
fuper hoc ferendz,ihquantom pana, quie fequitar, cft fentensiz la-
ex. Alioquin fi ic fententiz fcreodz, computabicurd tempote quo
§enur Senrentia ¢ pro quo vide qood dicam. infrd. glo. proxi.

SJ Sit M)Ffm Sc. iplo fa&e, ue g: infrd. c.proxs. ad finem. Cuindo
0, vel Coaftitutio dicatur Canw di-
fereenvie larz, & quando fmudz:kia.}udd quandoque Canon , casur Sen
titemporis, & tunc regu- tentia ls-
fac loffa. Jeelec, c. cupicntes. S, c&~ 12 4 qué-
scruss. ver. fuspenfos. pev. o. li. 6. Ex boc verum, maximé quando do ferddse

quia Glaff« variz funt,quando

el Lex loquitus icipium praueri
Tariter eft entmpizlgtt.ﬁc

ponisur cum adjun&o, ut e ipfos vel ipfo faBo, vel G dicar AuBovs-
tate bujus Comflicutionis ¥ l'ifo ﬁn’ﬁ atus : fic fRang Texus &
Gloffe. d¢ ke ¢ lices Canom.bs. 6. & ibi pex Fo. in verf. privatur,
& fxcic 3d hoc Gla, de bavcticis, ¢. quicenque. Ubd hecverha ,
Jit innedous , important Escommunicationis Sencentiam iplo Jue
re: at ibi notat Fe. A, ver.mnedettr, fallic tamen bocubistio Jure
apparerquod fx fesend, ut in ¢.2.d¢ fecompe.ubiifta verba, fus Se-
g‘%""’l fone fenteptiz ferendz & non Licx, "Quanicererta

0 cruntur 18 prateritumy & tanc, @ fine verba profria five
declaratatia, et Cinon lacz Sententiz, verbi gracid , cum dicitur
fic: Decermimus wiri bus carere, maximé fi addarar oonino, ut de. li-
ces Canom. ubl 6c potatur per Fo. inverb. corere. vel fi dcat Deca -
acves 9on vsicre, deelec. ¢, [ cwi, ver. valcre. per Fa. Ii. 6. Siverd

- verba Gint ifpalitiva,tunc verba foococ in futurum, & refpiciune
a@um Judicis, verbi geacid tor, excommunicentor, & fimiliag
debérintelligi indubio ferendz Seatentiz, ut nutac Fo.An.de elecc,
sustenses. §4 5 wrawer, prsventors &, 6. facic ad hoc Glofe. derege

Fur. c.in panic. §.6.Fallic ramen hoc, quando jenguntur hec vexr-

ba, vgLlunilia, cospjo, vel if]n faBoyut dicit Glo. Fo. d,can panis.

&<t Tearus cum glo, de elec. fi religiofiu. li. 6. ibiy ipfo fable ve=

“situs vacuctur. §deon (i Jicac, aamino POTCRILT. depanis, c.im qus-

bufdaze, vel G dicae, provfiu, us nutat gle. Fa0 4 ¢. punise & hxc in-

t.llige vera, nifi ex foqueas

tibus vel pracedentibus ap-

paicac, quod Gnc laiz Sene

wutiz,ucell Toxeus de e

lez.c. ne pro defedu. & e.

#. quifiuis.in Testu jun-

&3 Glois, Siverd verba

non relpiciune actum Ju-

dicis, & ralia fintquad pof-

fint trahi ad pravesium &

faterem, quia in fusurum

poffunc intelligi prout pu-

piun: fitum dJe fusuro; fed fa8um quando eriz fatum foffunc

concerncre ut de prauerito; tune G verba reperiancur in umili de-

clarata, quad Gnc Lz fententiz. lue intelliguntar,ctlam in timili

materia. Sic Ras gis, Exra.dc crimine falfi.c.dwrs.8in c.Clericys,

we Clerici te ma, jantis Lo&. ibi, & junlo Textu. 17. 4. 4 i
uis fusdente. i ve1o non reperitue declaratum, tunc in dudio in-

wellisuntur ferendae, nis jungacur tale verbum in oratione cum ver=

bo quo adjicitur in alia pena verbum ipfp jure, quia tunc qualihca-

tur utraque pama, ut eft Teuus dew. & bme.cler. 6. 3. 1io 6. &

facit 3d hoc Lex jam boc jure. . de oul. G pw. fubfl. Sed fi verba

diriguntur ad Canonem provulgantem, intelliguncut luz fentens

viz; maxime G addiwr verbum sasaliters ve] fimile. de elec. cupien~

gcs. §. caterum, X ibi per Fo. in verbo axcludentes. ubicunque au=

rem cadit probabilis dubirarios aa it ferendz, 3n 11, in dubio de-

bez intelligi fevendzz. Quia bxc eft mitior pocad, ke aotitus di&o

¢. cupienses, S. Ji evo.ver. socatur, per F3. An.li.6. Haoc The-

aticam ponit AnsoniusExira. de fore. cunpe. ¢ i diligenti. ver,

o ex buc notas
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TIT. III c.2

_Quicunque Matrimeniapre-
bibita non rité folenmizant ,
de falle excommmnicemuy | &
guater fingulis annis publicen-
tur. Nom rite autem folen.
mizams ctiam bi o quicanque
extra locwm legitimum id fa-
clant,

Johanpes Stratford.

. H Umana concopiflcen-
4 tis, *& infra. Pra-
fentis auctaritate  Concilii
Statuimus, qudd * exmuac
¢ Matrimonia contrahen-
tes, & ¢a inter fe ¢ folen-
nizari facientes , quacun-
que ! impedimenta Cano-
nica in ea parte ¢ fcicntes »
aut * przfumptionem ve-
rifimilem ¢ corundem ha-
bentes 3 * Saccrdotes quo-
que, qui Solepnizationes
Matrimoniorum ! prohibito-
rum hojufmodi , feu eti-
am = Jicitorum inter a-
liosquim * fuos Parochiants
in pofternm fcienter fece-
rint, * Dicecefanorum vel
¢ Caratorum ipforum con-
trahentium ¢ fuper hoc* li-
centia ! non obtenta; ¢ Clan-
deftina ctiam Matrimonia in
*» Ecclefiis, ¢ O atocis, vel
v Capellis, folennizari * vi
vel mctu in pofterum =
cicntes, ac Matrimoniorum
» praditorum ° hujufmodi
Solennizationi * intercflen
tes, ¢ confcii premifforum
majoris Excommunicationis
fententiam incurrant ipfo fa-
&o. * Er quod quater an-
nis fingulis in gencre Excom-
municati pablice runcien-
tor, penifque aliis contra §
celcbrantes Matrimonia , *
Bannis non editis, vél * ali-
is clandeftiné = fatutis, a
Jure 7 nihilominus arceantur.
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* Sand quia Conttitutio bo-
nx memorie Simonis Me
pbam , quondam Cauntuarien.
fie Archicpifcopi, Predeccf-
foris npoftri proximi , quz
incipit , Jrem ® Qnia ex con-
traftibus , juxta verborum
fuorum ¢ corticem opinio-
nc ¢ mujtorum in ¢ fui fine
videttr ! dubia fen s obh-
fcura , ipfam Coaftitutio-
nem reddere pro futuco cu-
picates indubiam, ecam fic
intelligendam fore, hoc ap-
probante Concilio, * Decla-
ramus , qudd quivis Sacer-
dos, Sxcularis vel Regularis,
qui Solennizationi Matri-
monii extra Parochialem Ec-
clefiam i vel Capellagp ha-
bentem * Jura Parochialia
fibi competentia.’ ab antiquo,
intereffe przfumpferit, pee-
nam in ca latam fubeat ipfo
facto.

Umana camcupifeentis, Iita elt Conflitutio Domini Foban-

. . a
Dizifs. H ase Stratford Archiepifcopi Cantuaricnfis & habet quinque

pares. In prima fatuic contra contrahentes Matrimonia [cicares
aliquod impedimentum fube(fe Canatium, vl de ¢o prafumptionem
verifimilem habentes, In fecunda ibi, Secerdotes, Ratuic conera Sa-
cerdoses fulennizantes ralia Matrimonia probibita, vel etiam lici-
ta inter non fuos Parochianos. In terria ibi , Clandeding, 12~
tvitcanera contrahentes Mtrimonia clandeflina , & ea fieri procua
rances, X ¢is incereflentes, ad)iciendo penam ia fingulis catibas -
pradi&@is. Inquaraibi, ¢ quod quaser, mandac paaam hujuimo-
di quater annis fiogulls publicaric Ia quinca ibi, Same, decls-
rac Conflirnsionem Pradecefforis fui, alias editam in Concilio Pro=-
yinciali circa Captraétus Macrimonizles,

b Fs imfrd. Hicdecidunmur quadam pericula, & sbufiones,
qur (xpius contiogebant in Contsaibus Macsimonialibuts, concta
quz hic pravidetur,

¢ Exnunc. Sicitaque furura refpicit, & non praerica.

d Matnmonia. Nunquid idcm dicendum (it in Spanfalibus de
futuro? dic quod non ; auia hee Conllitutio, cum fic paaalis, nun
excedet cafum fuumstic fencire videtus Fo. in Coll, Extra. bo. c. cum
inbibitio, Ec eciam F1, An, in addi. qui dicit, qudd non fine My-
fterio Author ulus eit hoc vecabulo , Aatrimonia, Be aliud eft

ramittere contrahere & aliud contrabete, (ecundim eum Holtien -
fﬁ ramen dicit, quod exmenre Staeucntls idem dicendum eft :!n:m
multis modis calia Sponfalia ragit¢ conhirmantur. & tranfeutic
Matrimonium prafumpum, mm&.‘mokfcmm & Ge
eadem ratio probationis remanet,ergo idew Jus, Exira. de tranla,
€psf. c.inter carporalia, fed quod prius disispazo veriusio cafu bujus
Conltitutionis.
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¢ Selnwear facientes. Sed quid [l tancummodd coatraserunt,
fed noa procefferunt ad Sulennization&nunquid incldans la paroam
hwws capiculi ¢ viderurquéd non : quia ila lizera requiric &uo
falicet Comn@um & Soleanizationem, ergo noa fulicic alterum
focervenire finc reliquo Ar. corum qua legutaur & natanturyde re
judi. ¢, 3. 1i, 6. & ibi pex Cardi. ver. juflivass. & per Fo. An. ver,
predigus, In coatrarium ramen facic, quia fices impedimensa
Canonica tatione quorum prohibaur concrabi Matdroenium o ex
folo comraQu obligantur ad peenam, licécubierius procsfum noa
fucrit. Je conlang, F affs. c.1:0n Clow, & hot sazo verivs ¢d-
s ih boc eafu. Racio efty quiacopula hic pafita éapulac in-
tcr 2 qua tendunt ad eundam fnem , five effelum; & idew
Cufficit alterum eorum ikervemize, kcundim ea quu (olens socari
pex Dadlo. & vefenip. 2.3, & ibi opimé per Jopmum, Sccus -
:»m e({c s § teoderent ad diverfos efe@s, wtwism il fo-
tt notall,

£ Japcdimenta Cononics. Nedum Divins, federiam bumans ,
prove nutstur 35- qo 3o §. bis itsiw glo. Exira, dene3. fol.c. lite-
ra¢. vee. Divins lege. & imnpedimenta hujufmodi plura fuar, prunc
notaer per Inge, o, dcponfc, juvenis, prope fi- ¢ in fum. Fou

An.fuper 1, 4o Decve. Quidergo G Sementis lazs ot in Cala .
Nacrimoniali Lg‘ro Matrimonio, 2 qua Appellarum eft § Appellans RusTion
pendcmie Caufi Appellationis nubat slteris nunquid incidic in poac=
nam hujus Conflitutionis? Effe@us bujus queftionis cit, nunguid
aalls Seareniia poliis dici impedimentvm Cananicom ¢ videtor

quud fic: quia calis emea=

tia oftendic illum, conra

quem lataeit, ture verum

Maricum cjus pro qualina

eft, quo prafuppolito pro

vero non potcit teacte

Coomadius cum alis. £~

tra. de fhenf. c.cum inter,

facic ad fioc quia res judica-

ta pro veritate accipitur. &

faau. bere. . cum putsreune

& quia ex Sententia e Jus
iorer partes, Exctra, de re judi, cum inter. & quia pro Sencentia Ju-
dicis przfumendum eft, fzcundim ca quz leguntur & se. de renun.
¢ inprefentia. Sufficit enim,quéd fc contrahens bakeac fufpitio-
nem verifimilem de impedimento, at infré diczur in Tequ, Ia
contrarium tamen facic; quia Conflirutiv ifta loquitur de impedi-
mentu perpetuo, tali viz. quod non folum impedit Macrimoniva
conerabenaum, fed qued ditimit jam concraltum ¢ ted impedimen=
tum provenicas ex Seurentia non eft hujulmodi, masime quando cft
ab €3 Appellatum, crgo & Hoc pacet, quia vedicamus quad Ap~
pellaciv fufpendat five exringuar pronuaciatum, prouc legjwur &
no . 3d Turpil. . 1. fatis poifivile eft Sententiam ipam pofc infir-
mari, aue ex cifdem Adis,aut ez de novo in Judicium deducendis,
juxza I. per bane.C.de tcmpa. 5 repara. appells.Sententia igitur noa
poteft dici impedimentum perpetuum, nili 3 cventd quo fuesiccon~
firmata. Inquo etiam cai fun cranfirec omnind in rem judicaram
in prejudicium alcerius Mauimonii veri. Extra. de re judi. ¢, lators
Ex bans partern puto verivrem, & quéd fic conerabens, feiens Sen-
tentiam prius contra fe latam, non incidic in ponam hujus Conitle
txionis, nifi hoc faciat laplutempore ad profequendum; & Ginicn-
dum luam Appellationem, & negligens tuctic In ca profequenda,
Nam runc Sententia prius lata raca manet, de gppel. €o cum [ite &
¢. reprebenfitilis. &¢. fepe. nec obllar quad dicitur, res Judicara
pro veritaze accipitur, & quid ex Sencentia bic Jus inter panies; quia
ills vera funt, quando non et Appellaum, fd Scateacia cranfivic
in rem judicaram, ut patet J. €. cusrsnler. aec obltar, quia prcfu-
mitwr pro fententia Judicis. Nam illa prfumprla bend recipic
probationem in €ontryfium, uc patet diGac. in prefentia, Fateor
tamen, quod talis, quia facit conera racitum laterdiGum Eccleliz,
alids et arbitrarié puniendus, fecundiim ea quz leguatur & notabe
we de fponf. c. weniens. O ¢ sum Apaflolica.
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§ Scienics, Secundim rei vericatesa. Ee bxe Lientia poteft coma

i ex auditu. 3 . 4o 8. ownibur. im princi. cums glo. 1. de jure-

o ¢.ex literis. per Inno. & pimirom @i {cienzi non fubvesutus o
quia feipfum desipit. - quod cum falio 1e, L. & u::ﬁ. & fichavesy
&n&di;wrmmligshn Coaftizutio ¢t quodiuellige veoum
ignorantia fa& probabili, & non affctaa , fil, quia igaoram
ister cos fore impedimentuma aliquod, SI verd ignoranz Jus , ose
fcientes illud, quod eft impedimencum, fore impedimentum, utpu-

43, kiuns fe efle ¢ arunences in quarto gradu, & e fciune gradunyy 24c

ignoraas tamen in itlp gradu cuntzahere fore prohibitum , wac K-

gat ipkas Contlituclo, dere.jur, iguoransis. li. 6. cum fuis con- 4

cordantiis. Sivero alter consrabentium lalus bec kiat, flle folus
ligarur : facic ad hce 34. ¢. 3, nom fasis. C. fo. ma. fi ignovens,
quia G comraxering ignarantes,pollea esmen fGivae impcdimentumy
& cohabitant , non ligastur, cim bze Coniliutio son puniae
cahabiranres, fed conrmaberkes , & imerfe Marimonium folen-
nizari facicnees ; facic ad hoc ff. de bit qui 90, infam. ). quid er-
o in princi. C._de ojuc. sransfor. l.1.4d fi.[f. de wfuris. L
qw Lit,in finc. ff. de . liber 1. qui cum major. & de annmo, b,
3. 9. feio. Sic tamen concrahentes & cohabitantes,camnalices cam~
mifcences peccast, Argee od boc 2. 4. 1. e in fo de [fian-
ois. ficus iuis. Code ince.nupt. 1. cum ancil de [enscn, owane
mumcasis, Inquifitioni. & pro bac maceria vide ootata ffee
lg:. An. de canfangui. © sffini, c. ca. ver, [cknier. im

-,

b Prafuapiiones 30ifirslem. Scironamque, & firs debarts
asuiparaacur. (. 4o acquinss. bare. L, fj e

i Eawmden. S.ivpadimentonm.

k Sacerdeses. Secunda pars,

A Pnh:zrm bujufmodi. Briam inces fuos Parochiacas, ut

4
@ Licitoeum. 1d ety noa prohibisorum. Editum namique de
Matramonio €onrabendo efl probibitariuar cercarum Perfona-
. deganf. ¢, cuor apuds alias dici debes permifforium | quia
uilibet admitticur qui nen pcobibetur.  Quandoque esim B-
iRty fuae regulariter permiffiva; & tenc omaes adwictuntsr qui
acs prohibencur: X tale cit EdiGtum de Mactimoniis; & de Procura-

torbus, &, de procura. 1. intitus.§. 1, Quandoque Edida fanc pro-
hxbi;ivagt in momnia fune prohibita, nifi fine eXpreile concefar
&incftiilud de Collemis }llitin's. & quud notatur de iranfls. E<

if, ¢. sntey corporalia. . fed Weque.
f“; Suos P:z:binm. é;uandg viz, neuter comrabentium fubeft
ip6 Soienmizaturo Matri:
owpium Jure Parochiaii.

Quidergo fi ugus contra-
Here volentium Gc Paro-
chianus fuus, aiius vero eft
Je alicna Paruchia, an In-
Lebie lucutn poena hujuy
Conftrucivnis ,  non ine
terveneric liceaua corum
quorum intercft , ut infra
dicitur? Videtur quod non;

iz iflud Statutum quud
eqﬂ\:cn;le fiéte deber in-
wlligi. Unde cum plura i-
ter 1dquatur de Parochia-

nis, videtur qued non ha-
kexe locum in unu:ad qued
ticic b, deteSlatio,  fiff. dewerb. fig. Incenrrarium tamsn facie
fodevibo.rap. 1. 3.6 1ed 05 f unur. € e. 1. §.qu-d ais Prater. 7
dencg. gef- b, 3. & huepuro verins, Ar.di&tarum Legum que vo-
Junt, quod Staturum loauens de delitto plurium, haceat criam lo=
cumm in delico uniuss & ic fentic Barr.indi&o §.fed & [ unios
prealle,

genrery

J

4§ attine
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b Dixcefanarum. Quicumhibeant coram in Qlijum per toram
Diacefin, poffunt Lzentfam. de qua teqoitur, concederc ubique pee
votam Dicecefin: . Ar, ad bue Extra.de fuccef ab intefla.c.fi, de [epul,
€. 3. per Fr. An, dic pro hc it notawut 1e. 4.1 fumme. fallic ea-
men b1 d& coniucrudine vel Privilegin Epifcupus nun poffis imnedi-
are adiri, fed inferior, ue Archidiaconus. dc offi. ordi. pafivalis, per
S dn, fuper glo. 1. & e 1 ¢ cun Epifecpus. in wx, li. 6,

¢ Curatorum, Quuadfuvs Patuchiancs tantum; citca quod vide
quod icripli fuprd. €. 6o 1., ev, urgente neccffitatc,

d Super bac. Sc.fuper Soleanmzatione etiam Mawimonii licivi,

¢ Liccntia, De qua il, conflare poteric per Epiftulam, vel per
Tities. quod dicur dinifuprd. c. 0 1, vev, spcarali licentia,

€ Non obten:a. k. fic mun fufficie pererc licenriam. nifi realicer
cbtinearar, Quandoque tamen fuffi. i pecere licendam, licee nva
obsinescar. Fixtra, deregu, ¢ lices. ylo, maena,

g Clandejiina. Thiapars. Et i fcias, quod Matrimoniunt di-

odis Ma- ®2ar Clandifiinum mulils modls: Prima, quande k fine Tellibus,

wimonium

dicitur
Clande.
R iy,

Fxtra. cx.:. Scamdu; gando Yennije NI XD
aliter. quia fc. Sporifa nua petitur 3b lnbemibos eamin oiniofive
potelace, nee raditurdutarainee pofiquam duftieft abllinent cone
rrahonees & commixtlone carnali biduo, vol tridbo, Sitamenomnia
Mxc norrimzervenerim, non eftpeccatum, 30.4. 1. & moffrases. in fi,
“Fenfo, quia non premirtuntur publicz Deaunciationcs, five Banng
publica. Extra.c.s ouan inbibitio, & fuprd.e.c. quis cx eontraBlibuc,
ios tres mudospunst Heffi, e, 6. 3. & Fo. An. in d.c.oum inbie
Bisio. Etfunt hi in effe3u. Pume,quando pubes alreri ligarus con.
wrakic fure liéemia Eeclefiz: de defponf. impube. c. acseffit. & cxone
sinebaur Sccondo, quandoimpubes contrahic, quamvis de primis
Sponfalibus sgatur, Tertio, i comralfit pubes conrra Interfitum
Beclefiz fpeciztiter f28um, Extrade fonduorwmxius, vel genes
Alicer v, Extra.dema.contra8 contra.iter Eiclec. 1, & perto.
eum: & hecGve Intendittum fie cxpreffum, ot ibi five racitem,ar quis
Yis pender, Extra. de-ffon] zeniens & c.cum Apeflelive Scizs vamé,
qoud.in quolibet cafbum predilterum tenct Marrigronium contras
&om qaoad Deam, nift alivd perperuem impedimecreum obitet
uéd. dic ut notaws Exera de pon. dnorum. 6 penulli,

h Ecefefins. Sc. Paroctiiatibos,vel aliis cum generakiver Toquatur,

1 Oratoriis, Hx vide quod criphi fupré. de decimir, ¢. guam fit.
worb. Orssor, is,

® Capefh. Sive Cetamanfmarum babenribus, five-non,

J Vi ved met. St ergo abRjue vi vel me u hoc flat, fon babe-
Hiedocom peena quae bnc fequinkr in cafis Celebrationis Mardimon8
Plundefingt. Argumeno ‘vmpro 3 comeario bnfa: & poteft effe ra-
1jo; quia coatrghentes clandefline, & Geerdores Matrimonia bujofe
Hodt foleanizzares, Jils fatis puniumeur, fecundim ea qoz habes
Extra. co. ¢, cum inbibirio.Unde non-nen effée juftum cales- duplis

3 conteti, cum una fic fulficieus, Extre Jejudie. stficlerics, in

Sed quja inte: r3tio Comamnis facic jwr contrarium, que opi-
Trarur, quod erdam corarahemés & folennizanres Marrimonfa clan-
deftina. & eis fcienter intercflentes, etiam nec i e metu interves
rienre incldane In Pancpenam,ut il BurCommunem interpferatio-
né deferdas,remirro Teadnotara Juprade cobablocler (5 mui.s.cev.

lice. obi fexipi’ quirdo fahit argumentii 3 comrariodenfu himped.

m Faciemer. i.c.Gomrellentes, & inrelligas hoe, five vis live me-
s adhibeatur Sacerdoti folemnizantis five ipiis contrzhentibus, ffve
Selorum Parenibus, aut anricis, fine quotrm copfenfy forfm fph
cuonrahentes talem Solennizarfonem non fubirent,

o PrediBorum. . clandeflinorcm, maximé Rannis non pra-
miflis. alids puces intelligere de quitufcungue Macrimoniis cuntraki
prohibicis racjone alicujus impedimenn Canonici, ue di‘tum ot in
orf. 1,80 1. wnviz. faciemes vivel m:ea talia Mutiimonia fo’ens

alzari, vel eisiotereffentes, & confcii corundem, izcurrant paen.m
hic limitstam : fed quod

prius dixi reputo verius cx
mente Stawuentisy; & hoc
facis apparet ex litera qux
lequiar.
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o Hujufmodi Solenni-
zations ,\5¢c. Que sctaari
h:ber ad Solennizativnem
factam yivtl m:tu, do qua
proaime dixi‘l}: r

p Intcreffentes. Repes
te quod clt fupra. feicnrer,
& (¢ inzclligi potelt quud
fequirnr,

q Confcii pramiffercm.
ut expunatur fic, jerentes
. emifia, vel potes dicere
confeii prmifforuen,eriamfi non interfint, fed fuetine abfentcs, vo=
lentes tamen, & conlenticntes, quod talia fiane, Nam confeaticnies
& agemics parl peena puniendi fune, Exira. deoffi. deleg. ¢o 1. cum
concor. ibiin gle. Sed fecundiita bunc inte!le@um oporter, quod ha-
beas in litera fic, (& ‘confcis frlm&rm. Communis tamen litera
Bic babet inferefientes canfeis pramfforuns, & bzc literacit planiot,
quia fecundiam hanc liccram nihil tubine:ligitur quoad intereffcn~
tes, fed declarax qualis inteseffenria reprobatur : fed fi intcrponatue
hzc Copula,&, fic ut copulat diverfa, & ut comprehendac etiam ab-
fenes conklus talls Solennizationis, tune.quoad incerefentes, opot-
tet fubineellizere fciencer, ur fuprd divi, & ideo planiar cit litera
qua potel} flare fine fubintelettu,

r Et quid quater. Quara pars,

{ Ceichranits. i.e. Contrahentes vel lolennizantes : &fic hze di-
&io Ceeletrantes potelt referti cam ad ¢os qui fnvicers contrabune §
z.l'am ad eos qui cunrratum fulennizane: & puto quad in huc loce

b vucabulo Celebrantiuas, ctiam talibus Solennizationibus inter-
effentes, & ess a-probantcs contineantur, Nam & boc.impotzat fig.
nificatio vocabuli Ceicbrare, EQ enim Celebraveidem qued Feftie
tare, Solcwsizare, Frequentare, vel Celcbria agere; qox omnia lo-
cum kabent approbaviv¢ in ipfis qui talia approbando intesfunc : fa-
ciunt 2d huc autaca fupra. me cle, vel mo. ¢ prafenti. ser. imerfis.
in prine

¢ Banmiswen editis. Secundum exigemtiars Lecre. cum inkibi<
t0.cxirs, eo.ve) alils fecunddm esigentiam Statuti Provincialis in
ea parre editiy vel Conluetudinis cerum wodvm bujufescdi Banng<
rum Editionis limicantis, o dini fopré. €. c. Y. cer. folmaem edie

famncnt,
u oAliés, S quim Binnis-non editis: & boc coatiogere potefd
quinque modis, yt dixi fupra. co. ver. clandeftina.
x Statutit o Fure. Hu babes kire, yudd contrshens Macrimo-
pium clandefline conera Solennitasem illivs & aliter. de qua dixi
clfu'.e wer. clandefi:ng. & non aliter, modicam panam meretus
pane Juais, aifi in hocy qudd Gne Eenedidtione Soleani, vel fino
Ovlarione In Ecelefia more folito fact Sponfus Sponiam fuam car«
aditer cognuweric. Nam tuno urerque peccat, quia venit conrra
Confuerudicem generalem Exclefic , & Contempeot Eec'efiaflica
Cunluetudinis, hcur Prarvaricaror Legis Divinx, punisur, 1. di.im
Bs. 11li vera,qei contrahentes ctam hine Teltibus folum delinquiicy
mereatur liquandv panam ferpetux Excommunicativnis, aliqran-
do perpetui Aduherii, [c. i antequam Contra&um intereos inituay
jcaverine, ad4tconda vouaranfierim e fen. excommuni. ¢.1n-
quifitions. dereSt Aol c. Literas.§.porro. In tertio calus, fe. quandw
v:on eduntur Banna, tunc habet locuin quod Reghur Exon, e 6.
curvinbibioio, In quarto cafu,quands fc. Pubes cunerasit ine lisen- M5, A~
tia Epifcopi, qui privs fuit aleeri ¢ «fligatus, exiant folumerconcra-
au &nfaﬁdo » puniendi funt contrahentes atbicracie, & exiam alid
{use prefenilam exbiberaes flemers fecus tamen fi ignoranter *
Arg ad hue de deffonf. impu & dus pucri. on fi. de divr ¢, poreo.
3. 4. 1. Saculeren 1In quimosaly; ¢ quando impubes cuntrabh
fine licenia Eyiltvpis dic, ut legitur & fotatur de defponf. impube,
¢. fiinfimter . 6. In fexeo cafu remirco ce ad ca qux leguntus R
actancur de amtri, comtrall, contrainict. Eecle. per totum.

tom.
QuJliga~
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y Nidlomimunarceanne. Sic crgo hic tabes, qudi Lex ine
ConfHtwtib cevs amponeny pemm diverfam 3 1.:;!:.; antiquis Pana Le-
fupercerro deli®0o, won vidcts toflere aatiquam ponam, fed po. '’ ':a;;,“
tius lacoereaccnmaladv ¢ pre quo vide glo. Yob. 4. in ¢, licet o
Canm, declics IR 6. voof, ;n‘uuu-. ver. 8 dwo. Jexca quan niiguire
Glofam nocat ibi Demimicus de SanBo Geminiano, quod ubi uas
Conflicutio impemit panam ipfo Jure fuper a®tu per anciquam
Legew etiam dirmato », non sntdliigdeur lablera Lex antiqua, e
m amigve Legis, que purell cuncurrere cum pama nove

2 Same, Quinea pars.

b Cwia cx Contrallibus. Hame Conflicutionem habes feprs.
6. prox .

¢ Certicem. i.c. Supetficialem intelleQum.

d AMuliorum. Supple, minus bene fapicnsiam,

¢ Sus fie. Ibi (c.ubi di-
citur, Lurvis cuuam Sacer-
d1.£5c. ulque in fi.

t Lubea Quia foreft
habere duos iacclledtus di-
vatlos, uc fil, unias inwcl-
leQus lic, Gcut lictera ja-
et , quoad Ecclefias Pa-
rochiales Matrices , exira
quas non debeas fieri So-
lennizatio, de qua dicic hix.

Ec lic in Capella etism Cu-
rata d:pendeme ab Eccle-
fia Parchiali non  poflee
hoc fieri , innvendo quod
Capella licee Curata , non
tamen dici poteft Eccletia
Parochialis y cum a feipfa
Principaliatem non habe-
ae, fed ab Ecclefia Paro-
chiali ranquam Macrici de-
pendeat, keundum €3 quz
alias dixi fuprd. de Cenfi-
bui.c.quasmeie Lex nature.
er. uns Ecclefia. Aliusin-
tellectus poffet effc, ut eti-
am ealis Capella contine-
retur fub nomine Ecclefiz
Parochialis. Ee ifte incelle-
&us bic apprubatur, fal-
tem quantum ad  cos qui

MS. ._£- fubjacene wali § Ecclebz

ton, Jure Parochiali.

§ Capcliz, g Obfeurs. Hac obfcuricas colligirur eadem ratione qui & du-
bietas 5 de qua prefertur in Gloffa pracedenti,

h Declaramus. Sicergo Succeffor declarae Conflicutionem Prae-
decefToris fui ; pro quamazeria vide quod {eriphi fupre. de confwcrv
¢. atutunn. §. bac autem. ver, snterpretationc.

i Vel Capellam. Tnhocbabet locur Dexiacacio, sz kil appells,
tione Ecclefia Pavachialis contipeatur & Capella habons  Jue
ra Parochialia.

k Fura Parochislis, Quz & in quibusconfiflant , actatur ple=
fius per §9. An. Exira. de Parocheis. fuper Rubricat & werig
fupra hoc e. 8. ¢. L. ver. Ecclefiis Parocbsalibus.
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1 Abantiqua. Sc, per fpatium 4o.amorum ad minus, com Or-
dinatione Bpi ogi a principio, 16, - 1. guis in cundis, ubi pr-
tet, qudd ad foluh Epile ¢ confliruere Ectlefiam, vel
Capellam Paruchialem. Echoc verum puro in his Capellis qui»
bus inltituitur aliquis ut perpetuus Curatus ejufdem o licte de-
pendeac talis Capella ab Ecclefia fuperioriy ur aocwr 16. 4-
1. ¢. plures. in princi. per Archid. Tales namque Capellz foffune
prafcribere Decimas, & alia Jura Spiritualia conura Marricem Ec-
ticGam. de praforip. <. ex ranfaiffs. fin autemin rali Capella non
fic inflicuwws proprivs Curatus perperuus, remotivus ad
fibltom Prelad majoris Ecclefiz, porelt sibilomious in cafu
qalis Capella habere Jura ParochiAfa 5 videlicer ex Confuerd.
dine prekripra. JConfuctudo namque multum potelt in crank
ferendo Jus onius Ecclefix ad aliam. Exwra. de Devimise ¢
dudum, ¢ ¢. @ &d Apoflolica. & ¢. cuminins, U ¢. com
fins. Similiter boc fieri poreft ex Compofitione. Extrs. de
Decimis. ¢. ex multiplici, liem ex Privilegio, de Decs. ¢. cu
wanfmifis. O c. 4 mobis. Ttem ex Pralriptione, ue difo ¢
tam in tua, (& de prafovip, ¢. de qustta. cum (Gmilibus. Be
circa banc mareriam , videlicer quomodo ad Capellam fubdi-
eam BekfGz Marrici poffuns pervinere Decima , & alia Jura
Parochialis , vide, fi placeat , natata per Aamte. do Butrie.
de Detimie, ¢. curm comingat. ecrf. wenie igiw od fecundum.
15 vaf. fequennbus,

FEINZIS Quari.
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REFORMATIO
LEGVM ECCLESIASTI-

CARVM, EX AVTHORITA-
te primum Regis Henrici. 8. in-
choata: Deinde per Regem Edo-

vardum 6. prouccta, adauctaq;
in hunc modum, atq: nanc od

pleniorem ipsarum refor-

mationem in lucem LONDINI
- edits. Ex officina Jokannis Daij Anno
‘ salntis Aumane, 1571.
Mense Aprili.

TITULUS I - DE HAERESIBUS

Cap. 20. De matrimonio.

Jam inde a primis Ecclesiz temporibus magna
fuit horoticorum turba, quae matrinoniom aversa-
batur ut feedam rem et inquinatam, et vel funditus
e ceetu fidelium aufercbant, vel, si semel imbecillitati
nostrz permitteretur!, tamen illud nullo modo repe-
tendum cssc putabant ; quorum scntentia quoniam a
regula pictatis, qua sacris in literis lucet, vehementer
abhorrebat, Ecclesiz consura veteri jam olim explosa
est. Sed diabolus pro hac impictatc aliam subjecit,
nimirum ut omnes qui solitariam vitam profiterentur,
aut ad Ecclesiz administrationem aggregarentur,
matrimonii contrahendi facultatem in omne tempus
amitterent. Quod eorum iniquum institutum, quoniam
pugnat cum sacris scriptis, aboleri penitus, et pro -
nuilo volumus haberi.

! premitterctur.
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TITULUS V_- DE SACRAMENTIS

Cap. 7. Nuptias slemniter cslebrandas esse.
Nuptisrum solemnes ritus in oculis omnis Ee-
clesiz summa cum gravitate et fide collocari statui-

mus, quibus si quicquam absit eorum,quz nos in illis
sancivimus¢, pro nullis statim haberi placet.

4 nullis sancimaus.

TITULUS VIII - DE MATRIMONIO

Cap. 1. Matrimonium quid sit.

Matrimonium cst legitimus contractus, mutuam ct
perpetuam viri cum faemina conjunctionem Dei jussu
inducens et perficiens, in quo tradit uterque alteri
potestatem sui corporis, vel ad prolem suscipiendam,
vel ad scortationem cvitandam, vel ad vitam mutuis
officiis gubernandam. Nec ullis? promissis aut con-
tractibus matrimoniumn posthac proccdere volumus,
quotcunque verbis et quibuscunque concurrentibus,
nisi fucrit hac formula celebratum? quam hic subji-

cicndam esse curavimus.

2 Nam nullis. 3 celchrutum om.

Cap. 2. Matrimonixm quomodo contrakatur.

Principio, qui minister est Ecclesia, tribus Domini-
cig, aut saltem tribus festis dicbus, publice futuras
nuptias in Feclesia populo denuntict. Deinde spon-
sus ct sponsa se palam in Eecclesia collocabunt, ct
coram ca' ccremonias ct ritus obibunt, qua nostrx
de rebus divinis sanctiones in hoc genere postulant.

Huic autem formulx tantam authoritatem damus, ut
quicquid preter eam dictum gestumve fuerit, quacun-
que ratione matrimonium in eo non'! possit existere,
sed omnia hujusmodi praparationes sint, aut przlu-
siones quadam ad matrimonium, non autem ipsun
matrimonium in illis inest. Itaque liberx solutreque
sunt? utrque persona, nec altera potest ab altera
matrimonii jus ullum postulare, donec adhibito legi-
timo ceremoniarum apparatu mutuam fidem coram

Ecclesin certis verbis dederint et acceperint.

{ ens. ! non om. 2 Jibere solutcque sint.
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Cap. 3. Corruptores malieram quomado prniondi.

Nec tamen illorum fada libido gravi peena carero
debet, qui simplicitatem pucllarum ct mulicrum in-
nocentiam circumveniunt, et illarum castitatem pro-
missis et Llanditiis obsident3, donce turpissimo cor-
poribus esrum tandem illudant. Nam cum pudicitie
thesaurum illis detrahant¢, omnibus rcliquis opibus ot
copiis pretiosiorem, in graviorem? illos mquum est pee-
nam incidere, quam fures, quorum in rcbus externis
peccat improbitas. Ex ecclesiis® igitur illos excom-
municationis telo preecipimus exturbari; nee ullum ad
ens reditum illis essc, nisi velint illas uxores ducere.
quibus abutcbantur prins ut scortisn. Verum hoc si
forte fieri non potest, judiees illorum bhona agnoscent,
ct ex corum diligenti consideratione tertiam partem
ad mulicres scvocabunt, qua libidine sunt illorum
juquinat. Quod si bona partitionen hanc non
ferant, tamen ad prolem suis impensis sustentandam
damnabuntur. Ft prcterea tantas sibi penas imposi-
tas habcbunt, quantas judex ceclesiasticus ad Ecele-
sie tollendam offensionem satis esse putabit, si divul-
gatum crimen eorum fuerit.

ey . 4 detrubunt.
3 ohxiderint. ctruhunt

¢ Ecclesie. 3 oraviores.

Cap. 4. Matrimonium sine consensu parentum nos
calers.

Quoniam sacrx Scripture, pictati, justitizque con-
veniens est, ut matrimonia damnentur, et pro nullis
habeantur, qux vel liberi vel orphani, nec scientibus
nec consentientibus aut parentibus aut tutoribus,
contrnhunt, precipimus, ut nec liberi nec orphani
uxorcs ducant aut nubant!, nisi authoritas illorum
interecsserit in quorum potestate sunt; quod si foce-
rint, tales nuptias omnino non valere sancimus, et ad
nihilum recidere. Quod si parentcs vel tutores in
providendis nuptiarum conditionibus nimium cessa-
verint, aut in illis proponendis nimium duri et acerbi
extiterint, ad magistratum ecclesiasticum confugia-
tur, a quo partes eorum in hujusmodi difficultatibus
agi volumus, et ejus xquitate totam causam transigi.

! inibant.
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Cap. 5. AStas, tompus, et locus mairimonis* que sint.
Sequitur, ut certam xtatem ponamus in qua nuptie
concludi possint, et tempora designemus ad qux re-
vocari deheant. Igitur famina cum ad duodecimum
annum plene pervenerit, virum sponsum, vir cum ad
annum decimum quartum ascenderit, feminam spon-
sam, accipere potest.  Nec annos his? inferiores ullo
modo nuptiarum participes esse sinimus. Tempora
vero nulla sint! excepta ad cclehrandas nuptias, modo
sint hujusmodi, ccremonias® ut admittant® in hac lege
-nostra comprehicnsas’. In loco vel (ut vocant) pareecia
semper hoc servari placct, ut is sumatur ad nuptias
in quo vel xponsa vel sponsus inhabitat. Et si quis

minister illos in alio loco matrimonio corjunxerit,
in peenam! excommunicationis incurret.

R .
conjunxent, (eAAS. 3 matrimoniis. 3 hie. 4 gunt.
¢ ceremonix. ¢ admittunt. 7 comprchensee.

Cap. 6. De prokidendis suptiis.

Cum in Ecclesiam?sponsus et sponsa convenerint ut
matrimonio conjungantur, si s¢ quispiam interposue-
rit eo tempore, causamque afferat, aut afferre posse
dicat, cur in matrimonio esse non possint, et hanc
rem intra mensem proxime consecuturum se proba-
turum esse spondeat, et nisi ita faciat satisfacturum
te pleno pro omui apparatu qui fucrat in ccicbratione
nuptiarum futurus, et ad id non solum sc, sed ctiam
pro se fidejussores locupletes obligaverit, tum demum
audiatur, et matrimonium totum mensem differatur.
Haxe tamen dilatio quoniam aliquando dolum malum
habere potcat, ot fraudem, ut interim novis nuptiis
locus essc possit, ad tollendam astutiam omnem hoc
ista lege prrcavetur, ut pendente controversia pri-
oris matrimonii, totum mensem exitum illius expec-
tent, ncc ad ullas interim novas nuptias divertant.
Quam constitutioncm nostram si levitate sua viola-
verint,novum? omne hujusmodi matrimonium! damna-
mus et tollimus, et persona, que rea fuerit hujus
defectionis, excommunicationis penam sustinebit,
donec persona satisfecerit a qua descivit.

2 Ecclesia. 3 pomien.
4 matrimonii.
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Cap. 7. Quee matrimenium impediant.

Quorum natura perenni aliqua clado sic extenuata
est, ut prorsus Venoris participes csso non possint, ct
hoc® conjugem Iateat,quanquam consonsus mutuus ex-
titerit, ct omni reliqua ceremonia matrimonium fuerit
progressum, tamen verum in hujusmodi conjunctione

matrimonium subesse non potest; destituitur enim
altera persona beneficio suscipiende prolis, et etiam
usu conjugii caret. Verum si nota sit utrique per-
versitas hec corporis, et tamen mutuus perduret de
matrimonio consensus, nuptie procedant, quonism
volentibus nulla injuris potest fieri. Par est ratio
corporum maleficis artibus excantatorum et enerva-
torum, in quibus quoniam fructus nuptiarum tollitur,
ipsas quoque nuptias detrahi necesse est. Preterea
matrimonium dissolvetur, si uni persone de alters
non constiterit, vel que fuerit, vel qua conditione fu-
crit, conditionem sutem hoc in loco capimus vel
pro libertatis statu, vel servitutis.

3 hoco om.

Cop. 8. Qua difficultates non impediant matrimonium.

Mutis et surdis, qui mente consistunt, matrimo-
nium permittimus, quoniam signis inter se voluntatem
et consensum testificari possunt: furiosi vero, nisi
quedam habeant furoris intervalls, quibus res suas
ratione moderari possint, omnino sunt! a nuptiis sum-
movendi. Cum his qui non sunt Christiana fide,
Christianis matrimonium non instituetur. Nam cum
liberos Christianes in fide Christiana par sit enutriri,
magnus est metus, ne id, nisi utroque Christiano
parente, ita esse non possit. Sed si contingat, ut
corum qui jam sunt conjuges diversa religio fuerit,
non temere distrahentur hujusmodi persone, sed
juxta Pauli doctrinam respectu Christiana charitatis
tam diu cohxrebunt, quam diu persona qua asliena
religione est una viverc ac cohabitare sustinebit.

! sunt om.
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Cap. 9. Omnibus permitiondum esss matrimoniwm.
Quoniam matrimoniorun? legitimus et piue usus

est, et turpitudinem multorum flagitiorum excludit,
illa quoties opus erit, modo rite fiant, repeti posso
volumus. Nec ullas personas, cujuscunque sint con-
ditionis, ordinis, aut mtatis, a nuptiis abarcemus.
Tamen Christianis feminis que grandes sunt, et
state multum provects, consilium damus, et illas
etiam magnopere cobortamur, no so vclint cum
adolescentibus matrimonio conjungere, tum quia! li-
beros ex illis habere non possint, tum quia? in illa
levitate magna sit et multiplex perversitas.

2 matrimonium. ! tumque. $ possunt, tumque.

Cap. 10. Polygamiam cuse vitandam.

Polygamiam sutem profligari legibus nostris volu-
mus, et in eisdem nuptiis solum ponimus unum,
atque adeo unicum par; sic enim matrimonium fuit
a Deo primo fundatum. Itaque si quis plures uxores
acceperit, omnes posteriores amandet?, et solum re-
tineat quam sumpsit primam, (si maritum velit illum
agnoscere;) ceteris vero, quibus abeundum est, singulis
dotem dispertiat, et Ecclesiee preterea satisfaciat,
affectus illa pena quam judex tanto sceleri con-
venire existimabit. Tum mulierom etiam nequitis
supplicio castigabitur, si scicntes ad eundem so virum
contulerint, et si illarum in eo maleficio culpa ulla¢
deprehendi possit.

3 amendet. 4 {lla
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Cap. 11. Propter contentiones o rizas non tolli
matrimonium.

Concluso jam matrimonio, si tales rixa, conton-
tiones, injurie, concertationes,acerbitates, contumelic,
luxus, pravitates multiplicis goueris tam vohomonter
exaxstuant, ut in cisdem «xdibus conjuges commorari
nolint, neo cetera matrimonii jura sibi mutuo pra-
stare, peenis implicentur ecclesiasticis, et in easdem
ades compellantur, ct otiam revocentur ad pia inter
se communicanda matrimonii officia, modo nulli tales
casus inciderint, propter quos ipso jure divortium
petere liceat.

Cap. 12. Mairimonia oi & metu contracta non valent.

Summatim hoc ad omnis matrimonia pertinere
‘volumus, ut si vis ct mectus illa coegerint, modo
tanta fuerint ut in viros constantes juxta juris civilis
doctrinam cadere potucrint, omnino tales violentes
nupticc distrahantur, et pro nullis habeantur. Quan-
quam difficilline quidem et vix ha difficultates ad
matrimonium irrumpere possunt, si legitimos omnes
ritus habeat, et tota perpolitum sit illa forma quam
ante posuimus, tamen vis ct metus, si ulla ratione
irruerint, matrimonium cx illis expressum prorsus
dissolvi placet.

Cap. 13. Ut matres propriis uberibus infantes alant.

Inveteravit in uxorum moribus nimium mollis et
delicata consuetudo, susm ut prolem a propriis uberi-
bus ablegent, et ad alias nutrices amandent. Que res
cum plerumque nullis probabilibus causis nitatur,
sed tenera quadam suorum corporum indulgentis
fiat!, ut sibi ipsm parcant, et honestos et naturales
educationis labores subterfugiant, et cum hee inhu-
mana matrum et degener ignavia multorum causam
malorum afferat, ad officium concionatorum nostro-
rum arbitramur pertincre, matres ut cohortentur ne
prolom in luccm editam inhumaniter destituant, et
benoficium illis ubcrumn suorum negent, quibus
paulo ante beneficium impartiverunt suorum utero-

rum et viscerum.
! fie.
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TITULUS IX - DE GRADIBUS IN MATRIMONIO PROHIBITIS

Cap. 1. Inter personas non lagitimas non debers

. malrimonivin esse.

Quoniam matrimonium cst legitima viri cum fee-
mina conjunctio, magna cautio adliberi dobot, no
tales personx contra jus ct fas ad nuptias accedant,
et earum vinculo colligentur, quales divinx leges
ad hujusmodi convictus! socictatem admitti nolunt.
Nam id si contingeret?, regnum nostrum et Ecclesias
in illo dispositas incestus contaminaret, deinde per-
sonas ipsas nefariis congressibus turpificatas, necesse
esset in Dei summum odium incurrere.

! conjunctionis. 2 contigerit.

Cap. 2. Consanguiniias & afinitas quid sind.

Multiplices consanguinitatis et affinitatis gradus
sunt, in quibus matrimonium consistere non potest.
Primum autem ut ipsa capita cognoscantur, consan-
guinitas in illis intelligatur qui majoribus eisdem
procreati sunt, quibus nos generati sumus, vel propa-
gatione carnis et sanguinis a nobis® descendcrunt.
Affinitas vero per conjunctionem maris et feemine
ingreditur. IIzc autem duo capita cousanguinitatis
et affinitatis sic comparata sunt, ut primum divinx
leges, deinde civiles certos¢ in utroque genere gradus,
annotarint, in quos matrimonium intrare nullo modo
debet.

3 a nobis em. ¢ certos om.
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Cap. 3. Dicinum jus in matrimoniv prokibendy quale ait.

Dcus in' his gradibus certum jus posuit Levit.
xviii. ct xx. capito; quo jurc nos ct omnem nostram
posteritatem teneri? nccesse est.  Nee enim hwe il-
lorum capitum pracepta veteris Israclitarum reipub.
propria fucrunt, (ut quidam somuiant,) sed idem au-
thoritatis pondus habent, quod religio nostra decalogo
tribuit, ut nulla possit humana potestas quicquam
in illis ullo modo sccus? constitucre. Ttaque pontifex
Romanus illam impic sibi facultatem arrogat: et
conscientias suas graviter consauciant, quicunque vel
a pontifice Romano, vel a quacunque alio, tales in
hac causa dispcusationes (ut vocant) conquirunt.
IToc tamen in illis Levitici eapitibus diligenter ani-
madvertendumn est, minime ibi omues non legitimas
personas nominatim oxplicari. Nam Spiritus sanctus
illas ibi personas evideuter et cxpresse posuit, ex
quibus similia spatia reliquorum graduum et dif-
fercntie inter se facile possint conjectari et inveniri.
Quemadmodum, exempli causa, cum filio non datur
uxor mater, conscquens est, ut ne filia quidem
patri! conjunx dari possitd. Et si patrui non licet
uxorem in matrimonio habere, nec cum avunculi
profecto conjuge nobis nuptize coucedi possunt.

Fid, 2 tenere. 3 sccus om. ¢ patris.
* potest.

Cup. 4. Requlx observanda in jure Levitico.
Ut ergo pellantur omnes errores, relique nobis

enumeranda sunt ct intexcndz personx, qux paribus

gradunm finibus conjunctx sunt cum illis personis
quarum sacra Scripture mentionem apertam® faciunt.
In quo duas regulas magnopere volumus attendi ;
quarum una est ut qui loci viris attribuuntur, eosdem
sciamus feeminis assignari, paribus semper propor-
tionum et propinquitatum gradibus. Secunda regula
est, ut vir et uxor unam et eandem inter se carnem
habere existimentur, ct ita quo quisque gradu con-
sanguinitatis quemquam contingit, codem ejus! uxorem
continget affinitatis gradu, quod ctiam in contrariam
partem eadem ratione valet. Et istis finibus si nos
tenebimus, plures non inducemus illegitimas personas
quam sacrz Scripturx constituunt, ct illos gmdtfs
integros et inviolatos conscrvabimus de quibus nobis

Decus prxcepit.

! jus.
® certam,
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Cap. 5. Enumeratio personarum in Lecitice prokibilarum.
In Levitico dispositee personse citantur his nomi-
nibus, mater, noveren, soror, filis filii, filia flie, amita,
matertcra, uxor patrui, nurus, uxor fratris, filia uxoris,
filia filii uxoris, filia filix uxoris, soror uxoris. Per-
sone vero quas prrtermittit Leviticus ha sunt:
socrus, avia, et qux supra eam? sunt directa vis, quo-
niam omnes hujusmodi matrum loco nobis esse vi-
dentur. Et ex altera parto filia proneptis, ot quex-
cunque infra sunt et ex illis procreantur; s quibus
quoniam filiarum similitudinem habent?, nos abetinere
debemus. Adjiciuntur fratris filia, sororis filis, et
que recta lines descendendo ex eis procresntur, uxor
filii fratris, uxor filii sororis, filia fratris uxoris, filia
sororis uxoris, Soror patris uxoris¢,soror matris uxoris,
filius leviri, filius gloris, maritus sororis patris, maritus
sororis matris, maritus filix fratris, filius privigni, filius

privigne.

Zen. 3 hahcant. 4 soror patris uxoris om.

Cap. 6. Que consideranda sind i superiore catalogo.

Et hi superioris legis autegressi gradus duplicem
considerationem habent. Primum enim non solum
in legitimis matrimoniis talem habent dispositionem
qualem jam posuimus, sed eundem in corporum
illegitima conjunctione locum babent. Filius enim
quo jure matrem non potest uxorem sumcre, eodem
nec patris concubinam habere potest, et pater quo-
modo filii nou debet uxoremn contractare, sic ab illa
se removere debet, qua filius est abusus. Qua ratione
mater nec cum filiz marito jungi debet, nec etiam
cum illo congredi qui filiam® oppresserit, Secunda
ratio? est, non solum istas maritis adhuc superstiti-
bus disjungi personas quas diximus, sed etiam illis
mortuis idem perpetuo valere. Quemadmodum enim
horribile flagitium est in vita patris, fratris, patrui,
aut avanculi, audere illorum uxores violare, sic post
mortem illorum matrimonium cum illis contrahere
parem turpitudinem habet.

1 quee filium. ? cautio.

Cap. 7. Cognatio spiritualis non impedil nuplias.
Spiritualis illa qux vulgo dicitur nccessitudo, cum

nee inducta sit sacris Scripturis, nec ullis fulciatur
solidis et firmis rationibus, matrimonii cursum prorsus
impedire non debet.
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TITULUS X - DE ADULTERIIS ET DIVORTIIS

Cap. 1. Adulteria scocre punienda csse.

Turpitudo tam horribilis adulteriorum cst, ut aperte
decalogi prmcepto confossa sit, ct etinm veteribus
divinis legibus per Mosen latis publica populi lapi-
datione obruta et consecpulta csset; denique jure
civili etiam capite plecterctur. Rem igitur Deo tam
odiosam et a sanctissimis majoribus nostris singulari
cruciatu confixam!, ccclesiastici judices nostri nen
debent sine gravissima paena dimittere.

! erucifixam.

Cap. 2. Ministri de adulterio convicti quomodn puniendi

sunt.

Ordiamur ab ecclesitrum ministris, quorum vite
precipua qurcdam integritas csso debet?.  Ttaque si
quis ex illis adulterii, scortationis, aut incestus con-
victus fucrit, i propriam habucrit uxorem, omncs
ejus opes ct bona devolventur ad cam et ad liberos,
si qui sint ex ea, vel cx aliquo priorc matrimonio
legitime nati. Si vero nec suam uxorem nec liberos
habeat, omnes cjus facultates, arbitmtu judicis, vel
inter psupercs dispertientur, vel in alia pictatis officia
canferentur. Deinde si quod illi beneficium fuerit,
postquam adulterii vel incestus vel scortationis con-
victus fuerit, ex o tempore protinus illud amittat,
nee illi potestas sit? ullum aliud accipiendi. Prxtcres
vel in perpetuuin ablegetur exilium, vel ad xternas
carceris tenebras deprimatur.

2 deberet. 3 sit om.

Cap. 3. Laicus quomodo punicndus.

Laicus adulterii damnatus uxori sux dotem resti-
tuito; deinde bonorum universorum dimidiam par-
tem cidem uxori concedito. Pruteren, vel in per-
petuum exilium ito, vel mternm carceris custodiz
mancipator.
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Cap. 4 Uzores sivc ministrorum aive laicorum quoniodo
puniendee.

Uxores, ex contraria parte, tam laicorum quam
ministrorum, si crimen adulterii contra illas pro-
batum fuerit, et judex adversus illas pronunciaverit,

dotibus carchunt, ét omnibus emolumentis qua: vel
ex! ullo regni nostri jure vel consuetudine vel pacto
vel promisso poterant ex bonis maritorum ad illas
descendere, tum etiam vel in scmpiternum exilium
cjicientur, vel perpetum carceris custodie manda-

Luntur.

1 ex om.

Cap. 5. Integra persona transit ad novas nuplias.

Cum alter conjunx adulterii damnatus est, alteri
licehit innecenti novam ad matrimonium (si volet)
progredi. Nec enim usque adeo debet integra per-
sona crimine alieno premi, ccelibatus ut invite possit.
obtrudi. Quapropter intcgra persona non habebitur
adulters, si novo se matrimonio devinxerit, quoniam
ipse causam adulterii Clristus exeepit.

Cap. 6. Reconciliationem esse optandam.

Quoniam in matrimonio summa conjunctio rerum
omnium est, et tantus amor quantus potest maximus
cogitari, vchementer optamus ut integra persona
damnatx veniam indulgeat, et illam ad se rursus
assumat, si credibilis melioris vitz spes ostendatur.
Quam animi mansuctudinem licet nulle possint ex-
terna leges pracipere, tamen Christiana charitas
sepe nos ad eam adducere potest. Quod si damnata
persona non possit ad superiorem conditionem ad-
mitti, nullum illi novum matrimonium conceditur.
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Cap. 7. Nemo conjugem arbitratu suo potest relinguers.

Magna res est et ingentom affert totius familie
perturbationem, cum uxor a viro distrahitur. Quas-
propter adulterii respectu, ncmo suam a se conjugem
authoritate propris removeat, et aliam adsciscat, nisi
‘udex ecclesiasticus totam causam rite prius cogno-
verit et definiverit. Quod si facere quispiam susus
fuerit, jus omne agendi adversus conjugem amittat.
Judex autem, quoties alterum conjugem adulterii
condemnat, alteri sincerm personse libertatem de-
nunciare debet ad novum matrimonium transeundi ;
cum hac tamen exceptione, certum ut tempus assig-
net, in quo superiorem ad conjugem (gi velit) redire
possit; quod si tempore jam absumpto recuset facere,
tum ad slind matrimonium descendere potest. Et
hoc tempus quod judex indulgebit, omnino volumus
anni spatio vel sex mensibus definiri.

Cap. 8. Divortium propler descrtum matrimonsum.

Cum alter ex conjugibus aufugerit, seque abalic-
narit ab altero, si persona absens possit inveniri, on-
siliis, hortationibus, et peenis cogatur ut ad conjugem
se rursus adjungat, et una cum illo convenienter vi-
vat. Quam ad rem si nulla ratione potest adduci, con-
tumax in eo persona debet accipi, legumque divina-
rum et humanarum contemptrix : et propteres per-
petuz carceris custodiz dedatur, et deserta persona
novarum potestatem nuptiarum ab ecclesiastico ju-
dice sumet. Cum autem conjunx' non possit absens
investigari nec crui, no? locus ullus in hoc crimino
levitati vel temeritati relinquatur, primum absen-
tem personam nominatim requiri volumus illa juris
formula, quam viis ct modis appellant; quo tempore
si se non ostenderit aut cjus aliquis vicarius qui can-
sam ejus velit agere, judex illi bicnninm vel trien-
nium indulgebit, in quo persona possit absens se re-
presentare.  Quo tempore consumpto, si se ipse non
sistat et justas afferat absentie tam diuturnz causas,
destituta persona nuptiarum vinculis liberabitur, et
novum sibi conjugem (si velit) assumet!. Desertrix
autem persous, si, judicio jam peracto novisque con-
secutis nuptiis, sero post bicnnii vel triennii spa-
tium cxpletum sui potestatem fecerit, in wxternas
carceris tenebras detrudatur, et secundum matrimo-
nium plenissimo juro valeat.

! contumnx. 2 nee. ¢ sumat,
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Cap. 9. Divortism propler nimis longam conyugis
absentiam.

Quando non aufugerit conjunx, sed militiam aut
mereaturam aut aliquam habet hujusmodi legitimam
ot honcstam perogrinationis sum causam, et abfuerit
diu doma, nec illius vel de vita vel de morte? quicquam
certo sciatur, largientur alteri conjugi judices (si qui-
dem hoe ab illis requirat) biennii vel triennii spatium,
in quo mariti reditum expectet. Quo tompore toto si
non revertatur, nec do vita possit illius aliquid esse
explorati, cum diligentissime de ea fuerit interim
perquisitum, alteri conjugi novas councedi nuptias
nquum cst ; cum hac tamen conditione, prior ut ma-
ritus si tandem se reprsentet, uxor illum rursus ad
so recipiat, si quidem ostendere possit culpa sua
factum non esse, quod foras tam diu peregrinatus sit.
Tantam cnim ct tam longi temporis absentiam nisi
plene?® magnaque cum ratione possit excusare, custo-
diam in perpctuam carceris dimittatur, nullum ad
uxorem reditum habeat, et illa secundis in nuptiis
rite permancat.

1 dc morte om. ? plena.

Cap. 10. Inimicitie capitales divortium inducunt.
Inter conjuges si capitales intercedant inimicitia,
tamque vehementer exarserint, ut alter alterum aut
insidiis aut venenis appetat, aut aliqua vel aperta vi
vel occulta peste vitam velit cripere, quamprimum
tamn horribile crimen rite in judicio probatum fuerit,
divortio volumus hujusmodi personas distrahi. Majo-
rem enim conjugi facit injuriam persona, qua salu-
tem et vitam oppugnat, quam ca qum ¢x consuctu-
dine se conjugis cximit, aut corporis sui potestatem
alteri facit. Nee inter illos ullum consortimn csse
potest, inter quos capitale periculum cogitari ceepit
et metui. Cum igitur una non possint' esse, juxta

Pauli doctrinam matrimonium? dissolvi par est.

! unn possunt. ? matrimonium om.
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Cap. 11. Male tractationis crimen tandem dicortium

Si vir in uxorem sxviat, et acerbitatem in ea ni-
miam 3 factorum et verborum expromat, quam diu
spes ulla placabilitatis ost, cum illo judex ecclesiasti-
cus agat, nimiam ferociam objurgans; et si non potest
monitis et hortationibus profici, pignoribus oblatis,
aut fidcjussoribus ncceptis, cum caverc compellat do
nulla vehemente* conjugi inferenda injuria, ct de illa
tractanda quomodo matrimouii intima conjunctio po-
stulat. Quod si ne pignoribus quidem aut fidcjusso-
ribus coerceri potest maritus, nee asperitatem velit
isto modo deponere, tum capitalem illum conjugis
inimicum esso cxistimandum cst, ct illius vitam
infestare. Quapropter divortii remedio periclitanti
succurrendum erit, non minus quam si- vita manifesto
fuisset oppugnata. Nec tamen prretcrea juris dempta
esto! potestas coercendi uxores quibus modis opus
fuerit, si rcbelles, contumaces, petulantes, acerba
sint et improbz ; modo rationis et wmquitatis fines
mariti non egrediantur. Et cum in hoe, tum in?
supcrioribus dclictis hoc teneri placet, ut solutx
personae novas (si velint) nuptisram conditiones le-
gant, convicte vero priorum criminum vel exiliis
perpetuis, vel xtorna carceris custodia plectantur.

3 nimia. 4 ychementi. 1 cat.

Cap. 12. Paroa contentiones, nisi perpetuce sint, divortium
non inducunt.

Si minores quzdam contentiones aut offensiones
obrepserint in matrimonio, Pauli sententia modera-
trix earum esse dehet, ut aut uxor marito se recon-
ciliet, quod omnibus peenarum ct hortationum ordi-
nariis et extraordinariis viis procurari debet, aut
absque novo conjugio maneat; id quod et viro pariter
faciendum statuimus.

Cap. 13. Perpetuus morbus non tollit matrimonium.
Si fortc conjugum altcruter perpetuum aliquem

morbum contraxerit, cujus nulla levatio possit? inve-
niri, tamen matrimonium in omnibus hujusmodi dif-
ficultatibus perdurabit. Quoniam hoc unum esse
debet precipuum et eximium matrimonii commodum,
ut mutua® mala mutuis conjugum officiis sedari leni-
rique possint.

3 potest. 4 mults.

2838
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Cap. 14. Duranto lite quomodo rea persona sustentabitur.

Quoniam sn:pe magnam controversiam habent et
longissimi sunt temporis lites adulteriorum, venefi-
ciorum, capitalium insidiarum, et male tractationis,
vir uxorem interim hounestis et convecientibus im-
peusis sustentet, habita ratioue dignitatis et condi-

tionis in qua est.

Cap. 1§. Pena falsx accusationis.

Multorum libidines hujumnodi pruritum habent,
ut pova subinde matrimonia consccteatur, ct ad
varias uxores devolare concupiscant. Quapropter
falsas innocentibus calumnias strucut adulterioruin,
et aliorum hujus generis criminum, nisi sccleribus
illorum supplicioram acerbitate fucrit occursum.
Itaque si vir uxoren adulterii vel vencficii ream
fecerit, et post causa cadat, dimidia bonorum pars
ad uxorem sevocetur: nec in illis vendendi, distra-
hendi, legandi, permutandi, donandi, vel alienandi
quacunque ratione jus ullum habeat, nisi uxor in id
consentiat. [t uxor ex altern parte, si maritum
adulterii 1, veneficii, eapitalis injuria. vel male trac-
tationis postulaverit, et litem amittat, dote primum
careat ; deinde orbetur omni emolumento, quod jure
per maritum debuit ad illam pervenire, nisi mari-
tus illi sponte voluerit aliquid aspergere. DPost-
remo matrimonium inter illos ita ut crat integrum
conservetur.

Si non conjunx conjugem, sed altecrum ex his
externa quedam persona rewn faciat, ct in judicio
succubuerit, ecclesiasticus judex illum arbitratu suo
magna tamcn et acri peena feriat, ct ctiam conjugi
satisfaciat cui damnum dedit. Denique ealummniato-
res hujusmodi ncc ad Feclesiam redeant, nec admit-
tantur ad sacramenta, nisi famam cjus personx, quam
calumnia ¢t mendacio dedccoraverunt, plene restitu-
crint quantum possunt’, et peenitentia scelere digna
perfuncti fucrint. Et has in hoc genere paenas omni-
bus sive laicis sive clericis communcs esse volunus.

\ .
¢ udulterii, vcl. possint.

284




APPENDIX B 286

Cap. 16. Mariti pona suadentis urori adullerium.

Si aritus uxori sunsor aut author ulla ratione
fucrit adultorii committendi, damnabitur illa quidem
adulterii, sed ot maritus lenocinii reus pronunciabi-
tur, ot matrimonii conjunctione neuter liberabitur.
Quod ct de uxoro similiter intelligi volumus.

Cap. 19. Qua pama it cum par adullerium est in utroque
conjuge.

Si persona que fuerit adulterii convicts, crimen in
altero conjuge possit idem ostendere, et ostenderit,
prinsquam conjunx ad novas nuptias diverterit, utri-
usque conjugis culpa par in pares incidet peenas, et
prius inter illos firmum manebit matrimonium.

Cap. 18. Receptatorum ot fautorum adullori qua
pana .

Ne illi quidem judicum? ecclesiasticornm dili-
gentiam subterfugere debent qui receptatores sunt
adultcrorum 3, aut illorum flagitia ope, opers, vel
counsilio quacunquoe ratione procurant. Quo in genere
sunt, exempli causa, qui domum adulteris scientes
expediunt, vel locum qualemcunque, qui sermonum,
litcrarum sut munerum¢ cujuscunque generis sint
internuncii. Quapropter omnem hominum$ hujus-
modi focem quie cenum adulterii quacunque parte
commovet, ccclesiasticis peenis et arbitrariis etiam
judicis constringendum csse decernimus.

2 judicium. ? adulteriorum.
4 pumcrum. % hominum om.

Cap. 19. Separatio a mensa et thoro twilitur.

Mens= societas et thori solebat in certis criminibus
adimi conjugibus; salvo tamen inter illos reliquo
matrimonii jure. Quw coustitutio cum a sacris literis
alicna sit, et maximam perversitatem habeat, ct ma-
lorum sentinam in matrimonium comportaverit, illud
authoritate nostra totum aboleri placet.
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Cap. 20. Incestus ot scortationss laicorum quomodo
prunisnter.

Incestus omnis’, nominatim autem is qui primum ad
gradum ascendit, afficictur pena sempiterni? carceris.
Deinde scortationcs et vage licentioseque libidines
omnis generis magna suppliciorum acérbitate com-
prehendantur’, ut tandem aliquando radicitus ex regno
nostro extirpentur. Ecclesiastici igitur judices dili-
genter evigilent, ut quascunque personas ct cujus-
cunque sexus flagitiosis ct impuris libidinum con-
gressibus implicatas in excommunicationem cjiciant,
nisi maturc moniti resipucrint. 1t licet so ipsi cor-
rexerint, tamen publice cogantur Fcclesia: satisfacere.
Preteres decem libras in pauperum cistam Ecclesix
suxe propriam imponant, vel si minores illorum facul-
tates sunt, tantum imnponant quantum de bonis illo-
ram commeode detrahi potest.

! oronis om. 2 sempiterna. 3 comprehendatur.

Cap. 21. Filius non legitimus quomodo &1t alendus.
Filius ex adulterio susceptus, ant ex simplici
scortatione, quemadmodum appellant, patris impensis
alatur, si quidem is inveniri poterit. Qui si non
poterit erui, mater suum ipsa feetum propriis impensis
sustentet.
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CONSTITUTIONS

CANONS ECCLESIASTICAL

MADE IN THE YEAR 1603

LXII. AMfinistri 2ine dannis vite indictis, vel legitima dis-
pensatis matrimonium celcbrere prokibiti.

Nullus minister, ub pana euspensionis per tricnnium
ipso facto incurrends, matrimonium inter ullas personss
eslebrabit, sbeque facultate soa licentis ab aliquo eorurn, s
qui in bisce constitutionibus nostris inferius designantur,
indults et concesss; nisl banns matrimonislia per tres
dies dominicos eeparstim fuerint denunciata, idque publice
in ecclesiis parochialibus sut capellis, ubi partes pradicta
commorantur, ae tempore diviuorum, prout ia libro pub-1e
liexe liturgie babetur. Neque ullus ministor, sud pans
simili, inter quaslibet personss, quantamvis ejumnodi fo-
cultatem seu indulgentiam babentss, quocunque pretexta
matrimonium solennizabit vel tempore aliquo incongrue,
sed duntaxat intrs horas octavam et duodecimam sate-1§
meridianas; vel in loco privato, sed in ecclesiie tantum-
modo vel capellis, ubi partium alters commoratur, idque
similiter temporo precum publicarum; vel omnino (etiamai
trina bannorum indictio frmceseerit, nec ulls proinde dis-
pensatio requirstur) privsquam parentes sut gubernatoresse
contrahentium, si vicesimum primum etatis suse sanum
non compleverint, consensum suum vel personsliter, vel
per testimonium luculentum dicto ministro significarint.

LXIIL. Ministri in locis exemptis sine Senmorum justa
indictione, vel dispemsatione legitima matrimonium .celo- 15
brare prokibisi.

Quilibet minister, qui contra atque in constituticnibus
hisee nostris cautnm est, inter personss quascunque ms-
trimonium cclebrabit, sub pratextu eujuslibet immuni-
tatis, qua certis ecclesiis sc capellis arrogatur, per locig
ordinarium, in quo sic offunsum erit, tricnnali suspensione
punietur; si quis autem ininister ex loco, ubi sic deli-
querit, snto latam coutra ipsum suwpensionis sententism,
e transtulerit; tunc per cpiscopum diecesanum, vel ordi-
parium loci, in quo residebit (ab sltero ordinario, cujus
jurisdictioni ee subduxit, ea de re sub ipsius manu et
sigillo certiorem factum) eadem omnino censura ferietur.

XCIX. Iutra gradus prokibilos metrimonium confractum
ipso jure sedlum.

Nemo matrimonium contralat intra gradus divino jure
probiibitos, ac expressos in tabuls quadam ex suctoritate
publics enno Domini M.D.LX11. edita; omnisque matri-i15
monia talitcr contracts, incesta ot illegitims judicabuntur,
et proinde, ut ab initio vecua, sive nulla, dissolventur,
partesque ita conjunctae per juris processum separabuntur.
Tabulam autem predictam in singulis ecclesiis paro-
chisnorum sumptibus publice proponi, stque afligi vo-
lumus.

LXIL. AMinisters not io merry eny Persons without
Banss, ar License.

No minister, upon pain of suspension per triemaium ipeo
Jacto, shall celebmte matrimony between any persons
without & faculty or licensa granted by snme of the per-re
sons in thess our Chustitutions expressod, axcept the
banne of matrimooy have been first puhiished three s
veral Sandays, or holy-days, in the time of divine service,
in the parish-churches and chapels whero the mid parties
dwell, according to the Book of Common Prayer. Nei-1s
ther oball sny minister, upon the like paia, under any
pretence whatsoaver, joia any persons o licensed in mare
riage at any unseasonable times, but only between the
hours of eight and twelve in the forencon, nor in sny
private place, but either in the mid churches or chapeisse
where one of them dwelleth, and likewiso in time of
divine scrvies ; nor when banns are thrice asked, (and no
license in that respect necemary,) before the parents o
governors of the parties to be married, being under the
sgo of twenty ind onc yoars, shall either personsily, orsg
by sufficient testimony, signify to him their conscnts given
to the said marriage.

LXTIL. Afinisters of exempt Churches nol to marry

cithout Banns, or License.

Every minister, who shall hercafter celebratc marrisge e
between any persous contrary to our said Constitutions,
or any part of them, under colour of any peculiar liberty
or privilege claimed to sppertain to certain churches and
chapels, shall be muspended per tricaniam by the ordinary
oﬂbeyheavbmtheol’aennhdlhoeonﬂlmd. Aud
i!mynehniuiﬁctlhnnmmonbo-&.
phen'hmboh&heommituddutfnlt.mhh
mdd.ubdm&mﬁlﬂmmo;lﬁo
diocese, or ocdinary of the place whers he remaineth.g
npmwﬁﬁa&oudnthehnndudnddwom
ordinary, from whose jurisdiction be removed, executs
that censure gpon him.

XCIX. Noms (o marry within the degrees proAibited.

No person shall marry within the degrees prohibited
by the laws of God, and expremsed in a table set forth by
authority in the year of our Lord God 1563. And all

marriages 60 made and contracted shall be adjudged in-s

cestnous and unlawful, and conscquently shall be dissolved
as void from the beginning, and tho partics so married
shall by course of law be separated. And the aferemid
table shall be in every church publicly set up and fxed

ot the charge of the parish. »
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C. Minores 81. ennis ebsgue pevenium comscisn

matrimonium contrehere prohibiti.

Nullis liberis, qui vicosimum primum etatis sus annum
nondum compleverint, sbequo conseneu parcutumn, sut,:s
defunctis parentibus, tutorum sive gubcrustorum sucruns,
conjugis, sive sponmlia licobit contrabcre.

Cl. Faculiates pro baunis matrimonialibus omiltendis, yer
quae, ot guibus sint concedenda.

Nulla inposterum facultas sive indulgentia, pm matri-
monio abaquo trina banuorum denunciatione juxta librum
publicx liturgie inter quoslibet celebrando, per quamvis
personam jurisdictionomn ecclosiasticam  excreenten, vl
privilegia ulla ceelesie sz numine sibi vendicantem, nisi
tantum per cos, qui cpiscopnlm auctoritatem oltinent,
wel per connmisarium ml facultatew, vel sde plena, per
archicpiscopi, ct cpiscoporum viearios generales, aut scde s
vacante, per custudes spiritunlitatis, vel ondinarios cpisco-
palem jurisdictivnem do jure cxcreentes, ¢t ton per alios
concedetur; idque duntaxat illustris, ac clare conditionis
lominibus, sux rewpeetive jurisdietioni subdditis, inter-
posita etian idonea ot suflicicnti cautione. 10

CIl. Iu facultatibus pro baunarnm omissione couredendis
cautio interponcnde, et sub ynibus couditinuibne,

Dicta eautiv conlitioncs hasee comploctetur.  Primo,
quod tempore cjusdens dispensationis cuncedenda nullun
exisiit impolismentum ratione prvcontractus, consangui- 5
nitatis, affinitatis, vel alivrius cause cujuscunque de jure
prohibit=, quod dicto mntrininuio oecurrere, aut obstare
possit  Secundo, quad uulla controversia, lis, seu quereia
mota st vel pewdeat in aligua curia coram ullo judice
ceclosiastico super aliqua contraeta vel matrintouio alter-2e
utrius dictarum partitm cwom afia quavis persona.  Tertio,
quod parentun, moddo sing in vivis, vel alins tutorum sive
gubernatorum suorum Cxpressum conscusum Lae in parte
obtinuerunt. Postremo, quod dietum matrimonium in
ceelesia parochiali, vel capella, ubi contrabentium alterg
commoratur, et non alias, idque publice in facie ecclesie
inter hormas octavam et duodecimam curabunt solem-
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C. Nons o mervy under Twenly-one Yenrs, without theiv
Parents’ consent.

No children under the age of one and lwenty years

completo shall contract themselves, or marry, without
tho consent of thoir parents, or of their guardians snd
governors, if their perents bo decoased.

ClL Byduﬁmubmﬁadm“h
grented, end to what sort of Persons. ]
Noﬁ:ﬂtywﬂmdﬂlhwaﬁmudfw
solemeization of matrimony betwixt sny parties, without
thrice open publication of the banns, sccording to the
Book of Common Prayer, by sny persoa exercising any
nele“ialjurbdhb&cddmh‘uypﬁvﬂq-hdnn
right of their churches; but the sme shall be granted
ouly by such s have episcopal sathority, or the commis-
.ryforheullkl.vlan‘nullolm_mbmmd
bishops, sede plens ; o, sede vacents, the goardisn of the
spirituslitics, or ordinaries exercisiog of right episcopal 13
jurisdiction in their scveral jarisdictions respectively, and
unto such persons ouly, ss be of good state and quality,
and that upon good caution and security taken.

CIl. Smigbhlnhdwmqadm
end under what Condilions. »

The socurity mentioned shall coutain thess conditions:
First, That, at the time of the granting every such licence,
thero is not any impediment of precontract, conmnguinity,
affinity, or other lawful caven to hinder the said marriage.
Seccondly, That there is ot sny controversy or suit de-13
pendiog in any court before sny ecclesiastical judge.
touching any contrsct or marrisge of cither of the said
partics with any other. Thirdly, That they have obtained
thoreunto the express consent of their parents, (if they
be living,) or otherwise of their guardians or governors. e
Lastly, That they shall eclebrate the said matrimony pub- :
licly in the parish-church or chapel where one of them ~-
dwellcth, and in no other plsce, snd that between the .
hours of ecight and twclve in the forcnoon.
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ClIT. Eedem couditinacs ob majrem cantelam juresu-
runde nrﬁlllﬂ. »

Ut omuis deitevpm fmns ct dolus in obtinendis ejus-
modi facultatibus evitetur; statuimus insuper ct ordi-
namus, quul ante obicatam facultatem pro matrimonio

abeque bannis celcbrando, judici constabit de expreseo
consensu parentum, vel parontis, eorum altero defuncto,
sut tutorum vel tutoris, per juramentum duorem fido
dignorum testium, quorum unue vel judici ipei, vel alii
cuipiam bone existimationis tum present, ac cidems
etiam judiel eognito, pro tali innotcecet.  Et ulterive, ut
alter coutrabentium jursmentum subest, so crwdere, nul-
lum legitimum impedimentum ratione procontractus, con-
sanguinitatia, effinitatia, vel sltcrius cause cujuscunque
de jure probibite obstare, nullamque litem sut contro-ie
versiam In foro aliquo ecclesisatico, motam esse, quominue
dictum matrimooium, juxts tecorem ejusdem facultatis,
od effectum procedat.

CIV. Perentum comsensus viduis contrehentibus
romissus. 1

Quodsi utsrque contrabentium in viduitate constitutus
pro bannis omittendis dispensationem petierit, tanc clau-
sulam predictam, per quam parentum consensus requi-
ritur, licebit preetermitti, ita tamen ut parochi, in quibus
utraque pars commontur, in dispensatione exprimantur, se
atque illa parochis nominatim designetur, in qua ejus-
modi matrimonium sit postes celebrandum. Siquis vero
commissarius ad facultates, vic. generulis, aut dictorum
ordinarioram aliquis in preemissis, sut quolibet premis-
sorum deliquerit, is pro singulis ejusmodi delictis sbsg
axecutiove officii sui per spatium semestrs submovestur,
ot licentia eive indulgentia hujusmodi viribus vacua, et
pro nulls sd omoem juris effectum habebitur, sc si omnino
non fuisset concesm ; partesque ejusdem virtute in matri-
monio coojuncte peais illis sbjecebunt, que in nuptissye
clandestinas sunt constitute.

CV. Pro conjugio dirimendo wuda partixm confessio mom
eudiends.

Quonism matrimoniales cause inter graviores semper
habitae fuerint, et propteres msjorem cautelam desiderent;
siquando in judiciis veniant disceptande, prasertim cum
matrimonium in ecclesia debite solemnizatum, quovis
nomine scparari, vel oullum pronunciari postulatur; sricte
mandamus et precipimus, ut in omnibus divortiorum ets
nullitstis matrimonii processibus circumspects et delibe-
mte procedatur, ac quantum fieri poterit, rei veritas
testiom dcpositionibus aliisque probationibus legitimis
eruatur, nce soli extrajudiciali, sut judiciali et juratee par-
tium confessioni des habeatur. te

CIIL. Oaths to be tnken for the Conditions.

Por tho avolding of all fraud and eollusion in tho
obtaining of such liconces and dispeneations, wo farther
conetitute and appoint, That boforo any liconeo for tho
oelebration of matrimony without publication of bannes
be bad or granted, it shall appear to the jmigo Ly tho
oaths of two sufficicent witnesscs, one of them to bo knawn
cither to the judge himeelf, or to some other person of
good reputation then present, end knawn likcwise to the
ssid judge, that the exprosm consent of the parents, orse
parent, if ono be dead, or guandiana or guardian of the
parties, s thoreunto had and obtained. Al furthermore,
That onc of the partics personally sweae, that lio believeth
there ls no let or impediment of precontract, kindred, or
elliance, or of any other lawful causc whatsacver, nor any rg
wit commenced in sny ecclesisstical court, to bar or
hinder the proceeding of the mid matrimony. seconding
o the tenor of the furemid liconee.

ClV. An Erccption for those that ave in Widowkood.

If both the parties which are to marry being in widow-=
bood do seek a faculty for the forbearing of banne, then
the clauses before mentioned, roquiring the parents’ con-
sents, may be omitted : but the parishes where thoy
dwell, both sball be cxpresscd in the licence, es also the
parish named where the marrisgo shall bo celcbrated. 1s
And if any commismry for facultics. vicars gencral, or
other tho sid ordinsries, shall offend in the premiscs, or
any part thereof, he shall, for every time o offending, bo
suspended from the execution of his office for tho speco
of six montha; snd every such licence or dispensation
shall be held void to all effects and purposcs, ss if thero
had never been any such granted ; and the perties marry-
ing by virtue thereof shail be subject to the punishments
which arc appointed for elandestine marrisges.

Ccv. No&-majwbimtokg:mwdcnh
Confession of the Parties.

Forasmuch as matrimonial csuses bave been always
reckoned and reputed among the weightiest, and there-
fore require tho greater caution, when they come to bes
bandled and debated In judgment, especially in causes
wherein matrimony, baving been in the church duly
solemnized, is required, upon any suggestion or pretext
whatsoaver, to bo dissolved or annulled : we do straitly
charge and cnjoin, That in all proccedings to divoree, and e
nullitics of matrimony, good circumspection sad sdvice
be used, and that the truth may (as far as is possible) bo
tfted out by the deposition of witnesses, and other lawful
proofs and evictions ; and that credit be not given to the
sole confemion of the parties themselves, howsosver taken 13
upon oath, cither within or without the court.

(%
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CV1. Seutentia dirartii el scparationis nom misé pro
tribunali ferende.

Nulle inpoatcrum sententhe vel separationis s thoro
ot menes, vel nullitatis matrimonii praetensi ferantur, nfel
publice, ac pro tribunali, et de scientia sc consensy vel ig
archiepisoopi infra proviuciam suam, vel episcopi infra
propriam dJicesin, decani de arcubus, judicis sudientie
Cantuaricusis, ant vicariurum gencraliuin, sliorumve offi-
cialium principaliuns, vel sale vacante, custodum spiri-
tuslitatia, sut aliorumn oniinarioruin, quibus de jure cora-se
petit, in suis respeetive jurindictionibus, ac curiis, stque
inter sue jurisdictivnis subditos tantum.

CVIL. Separatis, vornm allero smperstite, nove copula
inferdicta,

In sententiis, quando ad separationems thori et menseag
tantum interponuntur, monitio, et prohibitio in ipso con-
textu scutentire late fict, ut & partibus sbhinvicem disso-
ciatis caste vivatur, nec adl alics nuptias, alterutra vivente,
convoletur.  Deniquo quo postremum illud firmius obser-
vetur, sententis scjarationis non ante pronunciabitur, g
quam qui cam postulabunt, idoneam cautionem inter-
posucrin, sc contrs dictam monitionem ct prohibitionem
nikil comnmissuros.

CVIIL. Sanctio in judices contra praewmissa delinguentes.

Quodsi quis judex sententiam scparationis, seu divortii
tulerit, et priemissa omnia non prrstiterit, per annum in-
tegrum ab executione officii sui per archiepiscopum, vel
episcopum diceccsanum suspendetor.  Et sententia sepa-s
tionis, contra formam prodictam lata, pro nulla ad
omnem juris cffectum habebitur, ac si omnino lata non
fuiseet.
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CV1. No Sentencs for Divores to be given but in opm
Coert.

No sontonco shall be given either for separation & thovo
f mensa, ot for ansulling of pretended matrimony, but Inse
open court, and in the seat of justice ; and that with the
knowledgo and conssnt either of the archbishop within
his province, or of the bishop within his diocese, or of the
dean of the arches, the judgo of tbe sudience of Caater-
bury, or of the vicars generul, or other principal officials, o5
or, sede vacante, of the of the spiritualities, oe
other ordinaries to whom ef right it sppertaineth, in their
severl jurisdictions and courta, and concerning them oaly
that are then dwelling undee their jurisdictions.

CVIL In efl Sentences for Divorce, Bond (o be taken for 3
ol marrying during each other’s Life.
Tn all eentences pronounced oaly for divorcs and seps-
ration & thoro ef mewss, thero shall be s caution and re-

struint inserted in the act of the mid sentcnos, That the

80 separated shall live chastely snd coutinently ;
neitber shall they, during each otber's life, contract matri-
mony with any otber permon.  And, for the bettor obeer-
vation of this last clause, the said sentence of divorcesg
shall not be pronounced, until the party or parties requir-
ing the same have given good and sufficient caution and
security into the court, that they will not any wsy break
or transgress the mid restraint or probibition.

CVIIL The Penaity for Judges offending in (Ae premiscs. 1o

And if any judge, giving sentence of divoreo or separs-
tion, sball not fully kesp and obacrve the premiscs, ho
shall be, by the archbishop of the province, or by the
bishop of the diocese, suspended from the exercise of his
office for the epace of a whole year; and the sentence of ig
separation, 80 given contrary to the form aforesaid, shall
be held void to all intents and purposes of the law, as if
it bad not at sit been given or proncunced.

_—
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THE CANON LAW
OF THE CHURCH
OF ENGLAND

Being the Report of the Archbishops’ Commission
on Canon Law

1947

XXXVI1

Of Holy Matrimony :

us Church ot;uindgxh:d t‘aﬁrxns, as oulr‘f:jrd's 3C2. Offr $

principle and of Marriage, a life-long $el==
and indissoluble union, for betrer ot %:r worse, 4 quhmi-'ﬂo-
death them depart, of one man with one woman, t© o T
the exdusiox:n:lf all Othenfomther nﬁ gor i: (m‘)-m
procreadon nurrure O en, or the U0 i,
tutual sociery, help, and comfort, which the one w:CmQue
ought to have of cie other both in prosperity and a:xxu:_-:—c. .
advenity. - —
" 3. Ifin regard to 2 marriage which has been duly g:‘:‘mx;&
dissolved: by secular law the Bishop of a diocese, sit- s*
tng with his Chancellor, is sadisfied that there were
good grounds upon which such marriage could, in-
stead of being dissolved, have been declared w be

null and void, ic shall be lawful for such Bishop in
his discretion to allow cither of the parties © such
marriage, aldhough the other of them is sdll livin.j.
to marry,or to be married to, another person, accord-
ing to the rites and ceremonics of the Church of
England, in like manner as if such first mentioned
mzt:iagehadbemdeduedmbcnnnmdvoid.

w.hmumhﬁ-;mmwphzr.-m

sartizao=C, 38,

XXXVII

Of the Marriage of Unbaptized Persons

o Minister shall allow Matrimony to be cele-

brated in his Church berween two persons
neither of whom has been baptized ; and if two per-
sons, one of whom has not been baptized, desire ©
be married in his Church, he shall refer the matter ©
the Bishop of the Diocese and obey therein his order
and direction.
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XXXvin

Of Certain Impediments to the Solemnization of Matri-
many. .
CmQaci No person who has already been married but
whose marriage has been dissolved by secu-
lar authoricy shall marty, except as provided by
CANON xXXVI, 50 long as the husband or wife to
whom that person was married is still living.
Agde (s06), Cracs 3 No person shall marry within the degrees ex-
$Cimdea pressed in the following Table, and all marria
(i3} Canca 30 purported to be made within the said de are
Chiedt the {t:dgen'xcnt of the Church of England void from
(wamended, 146). the beginning.

A TABLE
or
KINDRED AND AFFINITY
WHEREIN WHOSOEVER ARE RELATED ARE

FORBIDDEN BY THE CHURCH OPF ENGLAND
TO MARRY TOGETHER

A men may not harry his Ab‘wmuymww'ilﬁ
- Mother Father

Daughter : Soa

Father's mother Father's father

Mother's mother Mother's facher

San's daupbar Son's son

Daugheer's daughter Da s son

Sister . Bro

Father's daughter Father's 10n

Mother’s daughter Mocher’s son

Wife's mother Husband's facher

Wife's heer Huosband’s son

Father's wi Mother’s husband

Son's wife Daughter’s busband

Father's Bather’s wife Father's mother's husband

Mother'’s father’s wife Mother's mother's husband

Wife's Gidher’s mother Husband’s facher'’s Gither

Wife's mother’s mother Husband’s mother'’s father
Wite's daughne:’s daughter  Husband's son’s soa

Wife’s son’s daugheer Husband's danghter’s son

DL D

Dghus, e o g

Mother's sister Mother's brocher

Brother's daughter Brother's son

Sister’s daugheer Sister's son

This Table shall be in every Church publicly sec up
and fixed at the charge of the Parish.

CyQueum: 3. No person who is under sixteen years of age
shall marry, and all marriages purported to be made
AteofMamisge  berween persons either of whom is under sixteen

years of age are void.

C1.Qses: 4. Persons under twency-one years of age (excepe

E‘:,’,‘dm'z * they be persons in widowhood) ought not to marry

:t'f"“' Act 1935, against the will of their parenss ot of their guardians
* lawfully consdiruted.




st (X, iv. 3. 3):

Lynd. pp. 271, 373.

1603, Canons 100,

101, 103

APPEITDIX D
XXXIX

Of the Prcliminarics to the Svlemnization of Matrimony
Lac. (1a15), Canon I'r shall be the duty of the Minister, when applica-

tion is made for Banns of Matrimony to be pub-

lished or for Matrimony to be solemnized in his
Church, either to satisfy himself that the ewo persons
who dcsire to be married have been baptized, ot in
an appropriate case to refer the matter to the Bishop
as provided in CANON xxxv11, and in every case
to satisfy himself thae chere is no other impediment
why such persons should not be joined together in
Macrimony, and to explain to them the life-long
nature of the bond of Christian Marriage and the
necd of God's grace in order that they may discharge

aright cheir obligations as married persons.

2. No licence for che celebradion of Matimony

without publication of banns shall be granted by any
ecclesiastical authority unless one of the parties shall
make oath or solemn declaradion that both of such
parties have been baptized, and chac there is no im-
pediment of consanguinicy, affinity (as by the Table
in Section 2 of CANON xxXxV11i), or other lawful
cause to hinder the said marriage; and, further, chat
there is no suit pending in any court touching any
contract of marriage of either of the said parties

with any other; and, further, that, if minors, they
have obtained thereto such consents as are by law
required: Provided always thac persons having ec-
clesiastical authority to grant such licences may with
the leave of the Bishop but not otherwise grant a
licence where only one of the partes is baprized,
bue no persons having such authority shall grant
a licence where either of the parties has been pre-
viously married to some other person who is sdll

living, excepe as provided by CANON xxXXVL

XL
Of the Publication of Bauns of Matrimony

B ANNSs of Marimony may lawfully be published
in all Churches and Chapels where Maerimony
may be solemnized.

2. No Minister shall be obliged to publish the
Banns of Matrimony between any persons whatso-
ever, unless the persons to be married shall, seven
days at least before the time required for the firse
publication of such Banns respectively, deliver or
cause to be delivered to such Minister 2 notice in
writing, dated on the day on which the same shall be
delivered, of their true Christian names and sur-
names, and of the house or bouses of their respective
abodes, and of the tme during which they have
dwele, inhabited, or lodged in such house or houses

respectively.

Marriage Act, 1833,
L7: Wmnv.
Davies and Weever
(1835), 1 Cure. 69,
ac pp- 83, 84

-




APPENDIX D 294

3. All Banns of Matrimony shall be published by 160y, Canon 63
the officiating Minister from a Register Book of 2.CP- Offie of
Banns, in an audible manner, in dhe Church or Muriu:;. mb'{k:
Chapel belonging to such Parish or Ecclesiastical Meig¥, i a0
District wherein the persons to be married shall Meare, 1930,

dwell, or, in addition to such publication, in the ***
Church or Chapel of the Parish or Ecclesiastical
District wherein the names of the said persons or of
cither of them are entered on the Church Electoral
Roll (although neither of the said persons dwells
in such Parish or Ecclesiastical District), according
to the form of words prescribed by the rubric preced-
ing the Office of Solemnizadon of Magimony con-
tained in the Book of Common Prayer, upon three
Sundays preceding the Solemnization of Matri-
mony, during the time of morning service, or of
evening service (if there is no morning service in the
Church or Chapel upon the Sunday upon which
Banns shall be so published), and after publication
shall be signed by the Officiating Minister or by
some person under his direction.
Bunws of Marrisge 4. Whenever upon any Sunday in any Church or
Measre, 1934, = I ocher building in which Banns of Mazimony may
for the dme being lawfully be published 2 Miniscer
does not officiate at the service at which ic is usual
*  in that Church or building to publish Banns, then
such publication may be made thezein either
() by a Minister at some other service at which
Banns of Matrimony may lawfully be pub-
lished, or
(s) by a layman, but in the lacter case only if the
following conditions are complied with (chat
is to say):

(i) such publication must be made during
the course of a public reading authorized
by the Bishop of a portien or portions
of the service of Moming or Evening
Prayer, such public reading being ac the
the hour when the service at which it
is usual o publish Banns is commonly
held, unless the Bishop shall auchorize
otherwise;

(ii) the Minister of the said Church or build-
ing, or some other Minister nominated
in thac behalf by the Bishop, must,
before the firse of such publicadons, have
made or authorized to be made the re-
quisite entry in the Register Book of
Banns of the said Church or building.

5. Whenever a layman shall have published Banns Bann of Marriage
of Matrimony he shall sign the Register Book of Mewr 1934, & 3.
Banns, and 3 certificate of due publication of such
Banns, signed by the Minister of the Church or
other building in which the publication shall have
been made or by some Minister nominared in that
behalf by the Bishop, shall be equivalent to a like
certificate given by a Minister who has published
Banns.
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Lynd. p. 274
Masriage Act,

1823, 5. } : Marriage
Act, gl)t. *36:
Marriage (Licensing
of Chapeh)
Measure, 1938, & L.

Laz. (1315), Canon
st (X, iv. 3.3):
Lynd. pp. 271, 275,
376 : Zouche

(836, 5. 1: Marriage

Act,
1033, 5. 3.

XLI
Of the Granting of Murriage Licences

Tus Archbishop of Canterbury may grant a sue. (1533-4). 33
special licence for the Solemnizadion of Matri. Hen- VUl ¢. 3t

. . . (Exoneration from
mony without the publicacion of Banns at any con- Romsn Exactioas),
veniene time or place not only within the Province 3 4 Marriage

of Canterbury but throughout all England. A 183}, & 30.

2. The Archbishop of each Province, and the Zouche (5347).
Bishop of every Diocese, may grant a common o Ty
licence for the Solemnization of Matrimony without (¢ $33-4), 35 Hen.
the publicadon of Banns at a lawful ime and in VUL & 31 (Cuomera-
a lawful place within his Province ot Diocese as the Exctiom). 5.
case may be; and the Archbishop of Canterbury may
grant a comunon licence for the same throughout all
England.

3. No common licence under Section 2 of this Marrisge Act, 1823,
Canon shall be granted by any Archbishop or 15 14: Mamige
Bishop for the Solemnization of Matrimony in any = 1.3, Lmo.
other Church than in the Church of the Parish or
Ecclesiastical District within which the usual abode
of one of the persons to be marricd shall have been
for the space of fifteen days immediacely before the
granting of such licence, ot in the Church of the
Parish or Ecclesiastcal District wherein the names
of the said persons, or of cither of them (not being
resident in such Parish or Ecclesiastical District), are
entered on the Church Electoral Roll.

XLII

Of the Solemnization of Matrimony

ATRIMONY may be celebrated in all Parish

Churches and in any other Church or Chapel
licensed for the Solemnization of Matrimeny by the
Bishop of the Diocese under his hand and seal, and in
no other place whatsogver except the persons to be
married have a special licence from the Archbishop
of Canterbury.

2. No Minister shall celebrate Matrimony berween
any persons without 3 licence or cerdficate, granted
by such persons as have authority 5o to do, ex-
cept the Banns of Marrimony have firse been pub-
lished on three several Sundays in the dme of
Divine Service in the Church or Chapel of the
Parish or Ecclesiastical District wherein the said
parties respectively dwell, or, inaddidon to such pub-
licadion, in the Church or Chapel of the Parish or
Ecclesiastical District wherein the names of the said
parties, or of cither of them, are entered on the
Church Electoral Roll, although neither of the said
pardies dwells in such Parish or Ecclesiasticai District.

3. In all cases where Banns shall have becn pub-
lished, Matrimony shall be celebrated in one of the
Parish Churches or Chapels where such Banns shall
have been published, and in no other place what-
socver save under the satutory provisions in this
behalf for the dine being in force.
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4. In the casc of Marrimony to be celcbrated
after the publication of Banns between two per-
sons dwelling in diffcrent Parishes or Ecclesiastical
Districts, the Minister of the one Parish or Ecclesias-
tical District shall noc proceed to celebrate Matri-
mony berween two such persons without a Certi-
ficate of the Banns being thrice asked from the
Minister of the other Parish or Ecclesiastical District;
neither shall any Minister proceed to celebrate
Matrimony after the publication of Banns between
two persons in the Church or Chapel of a Parish or
Ecclesiastical District wherein the names of the said

rsons, or of cither of them, are entered on the
Church Electoral Roll (neither of them dwelling in
such Parish or Ecclesiasdcal District) without a
certificate or certificates of such other publicacion of
Banns from cvery Minister who has published the
same.

5. Wherever Matrimony shall noc be had with-
in three months after the complete publicacon
of Banns, no Minister shall proceed to celebrate
the same undl the Banns have been republished
on three several Sundays, unless by a licence or
certificate granted by such persons as have authoricy
so to do; and, whenever Macimony shall not
be had within three months after the grant of 2
licence or certificate, no Minister shall proceed to
celebrate the same undl 2 new licence or certificate
shall have been obmined, unless after the publicadon
of Banns.

6. No Minister shall celebrate Matrimony between
two persons at any unseasonable hours, but only
between the hours of eight in the forenoon and six

in the afternoon, nor in any private place, butin the
Church or Chapel of the Parish or Ecclesiastical
District, wherein one of them dwells, or where the
name of one of them is entered on the Church
Electoral Roll, excepe they have a special licence
from the Archbishop of Canterbury.

9. Every Marriage shall be solemnized in the
presence of two or more credible wimnesses besides
the Minister who shall celebrate the same.

8. When Matrimony is to be celebrated in any
Church, it belongs to the Minister to decide what
music shall be played, what hynns or anthems shall
be sung, or what furnishings or flowers shall be
placed in or about the Church for the occasion.
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XLII
Of Divine Scrvice after Civil Marviage
Martiage and ¢ any persons have contracted Marriage before
Reginion Ac. Ithc Civil Registrar under the provisions of the

Seatute Law, and shall aftcrwards desire to add
thereto the service for the Solemnization of Matri-
niony conuined in the Book of Common Prayer,
the Minister of the Parish or Ecclesiastical District
wherein such persons dwell, or where the name of
one of them is entered on the Church Electoral Roll,
may, if he see fit, perform the said service, with
appropriate modifications, in the Church ot Chapel
or in any other place within his Cure, without the
publication of Banns or any licence or certificate
authorizing the Marriage: Provided however, first,
that the Minister be duly certified of the civil con-
tract; and, secondly, that he be sadsfied dhac chere is
no hwful impediment to the Marriage of the parties
and thac neither of them has been previously married
to some other person who is sall living; buc such

Marriage, so celebraced, shall not be entered by him
in the Register Books of Marriages provided by che
Registrar General

w
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APPENDIX E

YORK DIOCESAN SYNOD: SATURDAY, 9th MARCH 1985
AT THE UNIVERSITY OF YORK: PRESIDENTIAL ADDRESS
BY THE ARCHBISHOP OF YORK, DR. JOHN HABGOCD

"THE MARRIAGE OF DIVORCED PEOPLE IN CHURCH"

The 1971 Root Commission on Marriage, Divorce and

the cChurch concluded that a change in the Church's

discipline could be justified if there was evidence of a
moral consensus in favour of it. For the last 14 years we
have sought in one way or another to ouild such a
consensus, and it is now clear from the latest
discussions in the dioceses, in the House of Bishops and

in the General Synod, that it does not exist.

The 1981 vote in the General Synod to the effect
that "there are circumstances in which second marriages
may take place in church" was in my view more an
expression of frustration than the adoption of a new
golicy. The hollowness of the vote, and 1its 1inherent
ambiguity, have ©vpeen awmply revealed by the Church's
inability to agrze how to implement it 1in practice. I do
nct therefors regard it as offering us any @ore than

minimal guidance in cur present dilemnma.
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The Synod's clear rejection of all attempts in
February to change the existing Convocation rules means
that these stand as the only agreed expression of the
Church's mind concerning the marriage oé those who have
previously been divorced. Nothing that the Bishops went
on to say in their report to the Synod about the legal
rights of clergy in the matter, must be allowed to hide

the fact that the Church still officially discourages

such marriages.

The recognition that some clergy will use their
freedom under the law more extensively than they have in
the past, 1s no more than an admission that frustration,
disappointment and the social pressures pbuilt up by the
1981 vote, will inevitably have their effect. The Bishops
were aware of the dangers of anarchy, also of the
feelings of unfairness which different policies in
different parishes are likely to engender. Hence their
of fer to give advice. But I want to stress that it is
advice, not an invitation to use a loophole which the
Church did not intend should exist, and which 1t has

never officially sanctioned.

R




clergy on this particular option is:
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The main general advice I would want to offer

Recognize the divided state in which recent decisions

have left the Church, and do not use your legal rights

in a way which will create manifest unfairness, and

cause embarrassment to other parishes.

Observe the proper residence qualifications for marriage.
Failure to observe these may in some cases put a
guestion mark over the legality of the marriage, but

it will almost certainly also cause deep oftfence in

the parishes from which the couples come.

The clearest cases justifying a second marriage in

Church are those in which a nullity could have been
granted in respect of the previous marriage had the
lawyers given appropriate advice. It is not for us to
set ourselves up as nullity tribunals, but it seems to

me that there are a few cases in which there 1s no

real doubt that a nullity could have been obtained.
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4. A useful general principle is that the further a divorce

lies in the past, the less personal and social weight
it is 1likely to <carry in relation to a second
marriage. Legal obligations relating to a ftirst
marriage, such as the care of children and financial
arrangements, are another important factor to take

into account.

5. For specific advice on individual cases, clergy should

consult their area bishops.

My hope 1is that the ioophole will ©oe used
sparingly, ana that generally within the diocese we shall
make a positive response to tne pastoral needs of those
wanting to marry again through a liberal use OL services

of prayer and dedication following a civil marriage.

It seems to me that the service hitherto used 1n
the diocese for this purpose 1s nmuch too negative. I am
-herefore circulating for temporary use copiles of a

revisea service which I hope wili make the wholis occasicn

_—
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seem more attractive, joyful and emotionally satisfying.
The House of Bishops will in due course be issuing a form
of service prepared by the Liturgical Commission, but
this is still i1n process of revision and we may not have

it 1n its final form for about a year.

Such services nave come in for a good deal of
criticism as being hypocritical. They are, of course, a
compromise, but a compromise may be the best one can have
when opinions are deeply divided. 1 therefore ask those
who have been wary of such services in the past to think
again, and ask themselves whether this does not offer the

best way forward.

As I see it, to understand what such a service 1is
saying about marriage it is 1important to distinguish the
two elements in any marriage service, the gersonal

element and the public element.

The personal element 1s what the marriage means to

tne couple themselves. They nave decidea on i1t. They maxke
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the marriage. and they look to the church for the
personal support, care and religious depth which the
ceremony in church, in one of its aspects, represents.
This is what a service of prayer and dedication can
provide both for cthe couple and ior the family and their

frienas.

But every marriage is also a public witness to the
church's teaching on marriage, and this is the level on
which a second marriage after divorce confuses the
message. In refusing actually to solemnize the marriage
the church is saying that, in its public aspects, this
particular marriage falls within the provisions made oYy
the State, not those made by the Church. This is not to
condemn the couple, nor 1s 1t to 1imply that a second
marriage 1s somehow 1inferior 1in terms or 1ts personal
gquality. No human rules can set limits cn God's power to
forgive, and recreate and make the new wine better than
the old. But nhowever good its quality, the one thing a
second marriage cannot Qo 1S to wWitness publicly to cthe

permanence of marriage.
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It seems to me cthat services of prayer and
dedication provide a means of drawing this distinction.
Through them we say to the couple, 'You have made your
choice, and we now ask God to bless it'. And we say to
the world, 'This is a personal choice which we respect
and Dbless. It witnesses to the reality of God's
forgiveness and to our hopes for the future, but it
cannot by its very nature witness to the life-long
character of marriage, so we do not actually solemnize
it'. My experience 1s that when the discipline is
explained in these terms, couples readily take the point,

and find great help in the services.

I have referred to a liberal policy 1in the use of
such services. 1 see no reason why they should oe

confined to regular churchgoers.

My hope is that they can be used as a pastoral
opportunity to help people who are often 1in desperate
need to work their way through past traumas and to find

some reassurance about the future. A liberal policy would
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not compromise the church's witness, for reasons 1 have
already stated. But it would avoid the 1invidious
discriminations between couples which were such an

objectionable feature in the earlier marriage proposals.

I can see only two major reasons for refusing a

service of prayer and dedication:

i. when the divorce and second marriage have
caused open scandal;

2. when the seccnd marriage nas been in some

direct and unmistakeable sense a reason for

the breakdown ocf the first.

If cthere 1s any aoubt 11n the matter the area

bishops are very willing to give advice and support.

We are 1n a transitional period. Many emotions
have been aroused and we are conscious of deep difference
of opinion. My hope is that we can now leave the subject

for a bit, make the best use of the discipline which we

IR
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have, and concentrate on the more positive side of
strengthening marriage and improving the preparation for

it.

In time, no doubt, a new discipline will emerge.
But for the present, living with our failure to agree is
going to make demands on our forebearance, sensitivity

and charity.
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