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Diplomatic and coﬁSular staff normally dlscharge their

\

functlcns wlthout unnecessary inter ference, becausg dlplomatlc'

~

and consular premlses‘enjoyrlnvrolablllty w1thin the rec 1v1ng

state: The principle of the inviolability of those~premises in

international law is laid dowh-ih Article 22 of.the Vienna

Convention on Diplomatic Relations (1961) and in Article 31 of

the Vienna Convention on Consular Relations (1963). The

-

receiving state is under a special duty, to take all“steps to

protect dlplomatlc and consular premlses against any 1ntru510n,

or damage and to prevent any dlsturbance of the peace or any

1mpalrment of the dignity of such premises. The premises of a
diplomatic mission, their. furnishings and any other property .

enjoy absolute immunity from search, requisition, attachment or

execution. Consular premises, their furnishings and otlyer

property of the consular post enjoy immunity, except in specific

cases, such as when exprcpriation is necessary.

The main purpose of this research is to examine the present*-
state of the inviolabilitj of diplomatic and consular’premises in
ipternational law. During the past two decades embassies or
consular posts have been taken overy viclertly attacked or
entered by unauthcrized individuals or agents of the local
autﬁorities. For instance, between 1971 and 1980, more than

forty-eight embassies were taken over. However, only'the take-

‘'over, of the United States Embassy and Consulates in Iran resulted
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and consular premises. o
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ii
in proceedings before the Internationa11Coqrt"df Justice. It 'is
important to determine how states and the'in;grnational community

have reacted to the increasing violations of diplomatic and

‘consular premises. Rising terrorism and frequent attacks on

diplomatic and consular premisés have caused states and the

R

United -Nations Organiiation to re-examihg the protection,v

security and safety of diplomatic missions and consular posts.

- It is also important to examine the relevance of international

treaties in the struggle to protect the inviolability of mission

Relations between: states. are conducted through embassies,
consular posts and special missions. The'st:ict-distinction
between diplomatic and consular functions is gradually fading

away in practlce Consulates discharge more dlplomatlc dutles

_and embassies dlscharge more consular -functions than ever before.

Economic functions are hardly distinguishable from purely
political- functions. o
. . Diplomatic and consular premises enjoy different degries of

v

inviolability. Personal service of legal précess at such

premises is problematic, because-it tends to be an affront to the

dignity of the premises or sﬁaff.. Mail service of process is a
legally harmless practice. Picketing or éémonstratiqns at
diplomatic or consular premises remain a legally-protected form
of expression. However, picketing or gemonstfations,.if carried
beyond certain limits, would interfere with the functioning of

the embassy or ‘consular post, Jjeopardize the dignity of the
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'pfemises'ana Oiolate_intefnationel law. ' A.reeeibing state shou;@’
prevent deﬁonstfatore from making it difficult for imbassies -and
coﬁsular‘posts to fenction.. ‘

In'spi;e'of the increase in the delicate Euneﬁions of
-hono}ary conéulates, theip.gremises enjoy only m{nimallpreteetion
in‘in;ezﬁétibna; law. This minimal protection oé honorary
censulates is\one of the-lacﬁnae of the Vienne Conﬁeetion on
Consular Relations (1963). Some states eeither reeeiQe nor -
appoint honorery‘conSuls.‘ Even -though the institution of,
'honorary consulates has received only scant attention, evidence
suggests that theee,eoeeulates should enjoy a ﬁighe; degree of
invielability and protection, in order toeassume theif ever-—

inereasing gconomic and poliﬁigal responsibilities.

Asylum ie,diplomabic or consular éremises is not expressly'
dealt with by the two Vienna Coeventions on Diplematicl(l961) and
Consjiar 1963 Relatio:;\ In spite of that omission,'dipiometic
asylum directly owes its survival to the inviolability of mission
and éeneelar premises. - Diplometic.asylum;is not recognized es a
fight in ‘international law, but when sending states grant it,
rece1v1ng states tolerate the practice. Generally, receiving
states respect the inviolability of dlplomatlc and consular

premises, even when there is an asylee in those premises. In the

Colombian-Peruvian Asylum @ase (1950) Peruvian authofities did

not forcibly enter the Colombian Embassy in Lima, to take hold of

Mr. Haya de la Torre.



: B i ’ iv o S :

N S . Y .o . R
- ‘ . . . L . ‘ . . . le Of t l'e/
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inviolability of diplomatic and consular premises.'fsﬁﬁgtimes

fires break out, or crimes are committe

. _ Vo _
“Evidence suggests that a receiving -sfate might have its agents

t such premises.

" forgcibly enter an“embasgyr’ff that is in the interest of the

-

security of that state. The reasons for ‘the forcible entry must

be so overwhelming that the entry can be justified ex post facgp.
There might also be- an entry, without the authorization of the
sénding state, 1f the eﬁbassy'and its staff Hgve been seized by
‘terrorists, who threaten to kill the staff. In certain cases
copsent to enter consular premises 1s presumed.

Diplomatic and consular staff are rééuired‘to respect the
laws of the receiviﬁg-state: Missigns and congular pogts must
_not.jnterfe;e ih the internal affairs of.éhe recaeiving state.
. The fulfillment of those.obligations is often necessary, so -that
the receiving state may'rgspect énd protect the inviolability qf

mission and consular preh;ses. |

The receiving state has to exercise due diligenbe_in giving
special protection to embéssies and consular posts. Due
diligencg is a standard, It is not a definition. The natﬁre of
the protection to be given depends on the risk or threa;
tnvolved. On 12 March.1385,.Canadian authorities exercised due
diligende, when - the Turkish Embassy in Ottawa was attacked by

three terrorists. When diplomatic or consular premises have been

violated, the receiving state must re-establish the inviolability
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'of those premises.: The reeeiﬁing etate is also obliged to-eitmer
proseCute or extradlte the violators of the premlses.

There are dlplomatlc, polltlcal, economlc ane pecuniaryr'
‘remedles avallable to the’ sendlng State for the violation of 1tS.
premises WIthln a rece1v1ng state. Thlrd party settlement of
such disputes is also a possibility.,_om 4 and 5 November 1979, .
Iranian militants overran the United States Embassy in Tehran and
twe éonseletes in Tabgiz and Shiraz. Tﬁe United Nations Security'
Council and the International Court of Justice played different,
pOlltlcal ‘and ]ud1c1al roles in their search for a.solution to
that hostage crisis.- The actions ane decisiens of the\SecufitQ
Council and the Court‘fai}ed to completely resolve.the crisis.
However, the positions taken by the'two organs - of the Un%ted
Nations underscored -the need‘fer civilized behaviour, 1in -the

conduct of diplomatic and consular relations between modern

nations. In the American Hostages Case (1980) the Court

reaffirmed the principle of the inviolability of dlplomatlc and
consular premlses. That inviolability is crucial to the conduct
of fruitful relations'between states.

It is proposed that an international treaty should be
'concluded,.making it possible for the premises of honorary
consulates to enjoy greater inviolability. Such a treety would
benefit the international ‘community. It is also submittedhthat
the members of the United Natione should adopt a treaty
regulatlng diplomatic asylum. The érovisions cf such a treaty

could be similar to those of the Caracas Conventlon on Dlplomatlc

t
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Asylum'(l954) Flnally, it is the‘conclusion of this thesis

that, desplte the frequent v1olat10ns of fore1gn mlSSlOnS and the

dlfflcultles assocaated With the enrorcement of internationatl

law, the inviolability of'diplomatic and consular premises

K
o

remains a cardinal principle of diplomatic and g%nsular law.

*
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"INTRODUCTTION

Diplomatic law regulates diplomatic intercourse between

. .nations. ‘Consular law governs consular relations between:
nations. Diplomatic or consular premises are the places where

embassies or consular posts perform their functions within the .

. N . B
receiving state. Article 22(2) of. the Vienna Convention on

‘Diplomatic Relations (1961) and Article 31(3) of the Vienna

Convention on Consular Relations (1963)1 both provide that the
receiving state is under a "special duty" to take steps to
protect diplomatic and consular -premises against any intrusion,

or damage and to prevent any disturbance of the peace, or any

_impairment of the dignity of such premises. Diplomatic premises,

their furnishings and any other property enjoy absolute immunity

from search, requisition, attachment or execution. Consular .

pfemises, their furnishings and any other propert? of the
conéular post enjoy.immunity, except 1in specific cases) such as
when expropriation Es necgssaryL

Today consulates discharge. more diplomatic dugieéﬁaﬂd'
embassies discharge more consular duties than ever before.
Relations between nations ﬁave increased and have bécomq'moreh
complex. Instances of the violation of diplomatic and consular
premises have increased enormously. There has been a éremendous
rise in.international terrorism and the take-ovér of diplomatic

premises. Some countries have supported terrorists.? Between

1971 and 1980, more than forty-eight embassies were taken over3,
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but onlykthe Iranian take—over of the United States Embassy in

Tehran resulted in:prpceediﬁgé befqre';hg'lntefnatioﬁal Courp‘of
Justide,4 because_both_ifan-and~the United States had'gigned the
Optional Cldusés appeﬁded‘to‘the.Viénna‘Convention on Dipleomatic
Relationsk(f961)land to thé‘vienna‘Convention'on Consulér
Relations (1963)5 accepting .the compﬁ}sory‘jurisdic;ion of the -
Court.® Both Iran and the United-States of America had signed
the Convention on the Preventioﬁ and Punishment of’Crimes aéainst

Internationally Protected Persons, including Diplomatic Agents.’

In mné American Hostages Case (1980) the Couft held that Iran had

failed in its "special dqﬁym to afford protection to the United .
Embassy and its staff.8 Iran neither complied with the

resolutions of the United Nations Security Council, nor did it

carry out the decision of the International Court of Justice in

the American Hostages Case (1980) .2

It-mﬁst, therefore, be determined what the inviolability of
diplomatic and consular premises consists of. It is necesséry‘to
determine what diplomafic 5r consular law provides on the rights
and obligations df sending'and receiviﬁg states. When and how do
receivinq states protect the inviolability.of éonsular or
diplomatic premises? gre theré exceptions to tﬁe general rulg of
inviolability? The prémises of honorary consulates are minimally
protected. What are the reasons for the minimal protection? Is
it necess;ry to give honorary consulates greater protection in
international law? The inviolapiligy of diplomatic or consular

premises has for a long time made those premises ideal places for
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persons seeking refuge, in order to flee illegal prosecution or
avoid persecution by individuals or by governments. The two

“Vienna Cbnvgnﬁions on Diplomatié Relations (1961} and on Consular

Relations (1963) do not deal with diplomatic'ésylum.~ Would a

receiving state be exercising its legitimate right, 1f ,it

forcibly entered diplomatic or consular premises, in order to
arrest a common criminal or a.political offender? .Linked to this

is the pfoblém of states unilaterally gqualifying offences as

political or common crimes.lO The qualification of offences was’

discussed in the Asylum Case {(1950). Latin-Americap States have
attempted to reguléte diplométic_asylum.l1 Is a universal
convention on'diplomatic asylum a‘neéessityi

Anothe; related issue is that of the liﬁitations on the
inviolability of diplomatié-and consular prémises. When-a fire.
breaks out or when there is a serious crime of violence within
those iﬁviolable premises, the érinciple'of'inviolability-raises
delicate quesﬁiona. Are local éuthqrities allowed to enter
diplomatic and conSuiér premises, without the consenﬁ of the’
sending state, when therelis an emergency?

Sending states also have obligations. Diplomatic and

consular staff have to respect local laws and also refrain from

interfering in the internal affairs of the receiving state. What
remedies are available to the receiving state, if-diplomatic or
consular staff violate local laws?

Receiving states in giving special protection to embassies

and consular posts are required to exercise due diligence. What
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Aiéiauéudiljgehce? _What”remedieé are available to the sending

state, if‘its'diplomatic or consular premises are violated? How

practical are those remedies?
. In Part I .it is proposed to examine the characteristics of
the inviolability of mission and.consular premises. The five

chapters in.this Part.will'be devoted to: the general background

-of diplomatic and consular law; the inviolability of diplomatic

and consular premises; the institution of heonorary consulates and
their protection; asylum in diplomatic and consular premises; and
the limitations on the inviolability of embassies and consulates.

“Part II will examine the .duties and responsibilities
bty

- -

rglatiné to-the inviolability of embassies and consulates. More-
specifically it wilr study: 'fhé question of the Eulfillﬁent‘of'
obligqtioﬁs by sending stétes{ the special protéction of
diplomatic and consular premises; and the remedies avaiiabie to
tﬁg‘sending state, 1f its premises in the receiving state ‘are
viélated. Finally, Part II will attempt to determine what roles
the hﬁited'NaEioné Security Coungil and the International Court

of Justice played, when Iranian militants took over United States

diplomatic and consular premises in Iran in 1979.

The main thrust of this inquiry is to examine the present
status of the inviolability of diplomatic and consulaf premises
in international law. During the past two decades embassies or
consular'posté have been taken.over, violently attacked,'or
entered byAunéuthorized“indiViduals or agents of tﬁe-lOCAI

authorities.- Those incidents have raised serious questions
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concerning the protection, safety and security of embassies,

consular posts and their staff. The governments of séndinj and

receiving. states aim at providing a conducive atmosphere in which

diplomatice—and consular agents. should function effectively..

Throughout this thesis state practice will be examined
particularly through national and internafionag decis;ons.

£



PART 1I:

CHARACTERISTICS OF THE INVIOLABILITY OF DIPLOMATIC AND CONSULAR

PREMISES
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CHAPTER I

GENERAL BACKGROUND OF DIPLOMATIC AND CONSULAR LAW
R o |
In this introductory chapter it-is proposed to have a brief

examination of sources of diplomatic and consular law; the

functions of embassies and consular posts; and the privileges and

immunities, which facilitate those functions.

A. SOURCES OF DIPLOMATIC AND CONSULA

Diplomatic intercourse.between villages, tribes, states and
nations has been used for numerous centuries and centuries, -to
promote peace between human c;;rcm}jiinc_;s_;.]-2 The main modern sources

- .of diplomatic and consular law are. custon, treaties, municipal

Pl

e

law is., : ) o

o
./‘
1. Custom, —/(

-

Custom is "an established pfacticed or habit" .13 In the

Asylum Case (L950),'the_International Coﬁft of Justice described
\ cuétom as a constant and uniform usage accepted as law.l4 The

Statuﬁe of the International Court of Justice at Article 38(1)

cites custom aé one of the sources of-international law, and

defines it as "a general practice accépted as law"., The

pfactices of states, if widely accepted, become law and can.

-govern diplomatic and consular practices.

l " law, and case law. Doctrine may constitute evidence of what the
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2. Treaties

Treaties are also a source of diplomatic and consular law.

_The‘1961 Viéhna Convention on'Diplomatic Relations and the 1963

Vienna Convention on Consular Relations are "the main examples.
The two conventions are the fruit of delicate compromises made by
states, in order to achieve harmony and widely-accepted

principles.13

3. Municipal Laws -. —

National legislatures may make taws affecting the nation's
relatioﬁé‘with other coﬁntrigs. For instance, law makers of some
nations incorporéte international treaties as an integral part of
the.nutional laws. .The traffic laws passed by a city council,
such as that of Ottawa, could have repercussions on consular or

diplomatic law.

4. Case Law

The decisions.ef national and international courts also

create, and give substance to certain rules, which affect

consular and diplomatic law. Decisions in cases such as the

Asylum Case (1950) and the American Hostages Case (1980) are the

primary ekamples.

5. Doctrine
The works of writers may constitutd evidence of diplomatic

and consular law. Courts and legal advisers, 1in their daily



9 .

decisions, may take into consideration the views of prominent

authors. °

Other sources of law may include the genepai principles of

law recognized in the main‘legal systéms of ﬁhe.WO:ld.

° L}

B. FUNCTIONS OF EMBASSIES
Article 3 of the Vienna Convention on Diplomatic Relations
(1961) enumerates the main functions of embassies::

representation, negotiation, observation, information,

‘protection, promotion and the discharge of any other duties,

which are not -forbidden by the sending states, for instance, hy
participating in ‘activities 1in the receiving state.l®6 Embassies

negotiate'agreements with the local authorities and with other

~diplomatic missions within the receiving state. Negotiation

" includes the discussing of mutual interests, even where the

conclusion of a treaty is not foreseen.l? An embassy observes
what happens in the receividg state, and'éventuallyrinforms'the

sending state. Legal avenues for collecting information include

newspapers, Jjournals, radio, television, and pieces of

informationlgathefed from conversations with private -persons and
public officiaIé,-during public.or private pursuits.l8 Illégal
means of collecting information are oﬁten-tantamount to
espionage, especially where such collection 1s accompanied by
clandestinéiactivities.19 The protection of the interests of the
sending state and its nationals is one of the functions of a

diplomatic mission. However, that protection which extends to



. physical and moral persons of the sending state( must be)“within

the'limits;permitted.by internatiohal law" .20 The promotion of
friéndly relations, between the sending, and £ece{31qg states,’ is
a crucial function of embassiés. .- Friendly relations'aré an
eséential ;ngredient of econdﬁic development'and-cooperation

between North and South.2?l Such cooperation, which results from -

friendly relationé, could also help advance the seafch for an

' agreement on the arms race between Easgt and West.

.
*

In addition to these traditional functions, .diplomatic
missions also perform miscellaneous and notarial Ffunctions, which

usually are a part of consular duties.22 These miscel;aheous

- functions include: the: registration -of births and marriages,

authentication of documents, registration of citizens of the
sending state, service of summons, and the issue of passports and

visas.

C. FUNCTIONS OF CONSULAR POSTS

Article 5 of the 1963 Vienna Convention on Consular
Relations spells out consular functions. The principle consular
fuﬁctions includg: the protection of the interests of the
s?nding state and its nationals; assiétanqe to nationals of the
sending state;23 development of economic; cultural and scientific

relations between the two states; various administrative

. functions; registration of births and deaths; solemnization of

marriages; notarial and judicial functions; assistance to and

control of navigation and aviation.
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Consular, functions are so. broad that consular officers are

_"precariousiy straddled between the commercial world and the

world of diplbmatic.relations."24 Consular posts today-deai with

more and more diploﬁatic questions; diplomatic missions handle .
mgre ;hd more consular problems.h_The traditional idea;'that
consgis handle commercial:issues and ambassadors deal with
political issues, seems to ge fading'away in practice.2 This
wOulq indicate tﬁat diplomatic and consular pré;tices are growing

beyond the confines of the two Vienna Conventions on Diplomatic

+

and Consular Relations. - -

D. DIPLOMATIC AND CONSULAR PRIVILEGES AND IMMﬁNITIES

Céngentional'law seeks to lay‘down cléar—cut standards,
against which the treatment of diplomatic and consular persohﬁel'
may be measuréd@26 A state exercises its sovereignty over
persons on its terfitoryf Diplomatic or consular érivileges and _
iﬁmunities exist, so that diplomatic and consular personnel may
be able to cafry out their duties diligéntlf, within tﬁe

receiving statg. What are the bases of these privileges and

immunities?

1. Theories of Privileges and Immunities
The main theories include sovereign representation,
exterritoriality and functional necessity.

. a) Theory of Sovereign Representation

According to this. theory, the diplomatic or consular agent

personifies the ruler or sovereign of the sending state and,
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ther9f6;e, must be respected in the receiving state. Even the
Greek city-states conceived diplomatic agents .as being the
personal representatives of the head of‘the'sending state.27

This theory is too broad because it puts the sovereign and

'his agent completély above the law of the'receiying state.28 "

Secoﬁdlyy in modern regimes, sovereignty has been trahsferred

from a‘single king or princélto systems, where power is shafed by‘
the executive, legislative and judicial branches. Thirdly, this
theory may offer a basis for privileges as regards official acts,
but fails to provide adequate groundé for the extension of

immunities, for purely personal acts of diplomatic or consular

personnel.

-

In spite of these criticisms, the theory of sovereign

‘representation is hardly forgotten in the daily conduct of

diplomacy. It underlines intercourse, between individual states
and individual missions and consular posts, whether or not
authors acknowledge it.

b) Theory of Exterritoriality

In the 16th century permanent missions became ountposts of
the territory of.the sending state in the receiving state. | The
diplomat was supposed to exercise his functions, within the
receiving state, while legally remaining in his own state. The

consular or diplomatic agent was pﬁysically present in the

‘receiving state, but legally absent from that same state.29 This.

"theory is of little or no use today because, embassies and

consular posts are present on the territories of the receiving

states.30 Embassy and consular personnel live and travel in the
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states, where they serve and do confront the laws of those

states. -

1
»

c} Theory of Functional Necessity

)

According to this theory, the diplomatic or consular agent

"should be given freedom to communicate or to travel around: he

should have immunity-from local jurisdictionléo that
international intercourse is peacefdi.and dignified.3l  such an
agent will, therefore; have only the privilégés and immunities,
which he.neéds‘in order to function properly. Experts at the
Harvard Law School and the United Nations accepted the functional
theory.32 Thié theory gurpésses sovereign repfesentation and
éxterriporiaiity. The theory of Euncﬁional necessity attempts to
explain, why the family of a consulaf or diplomatic agent should
enjoy certain“privilégesu-‘h consular agent or diplomatic.agen;
Wwill be'unabie to‘perfprm his functions efficiently, if his

family is not comfortable and secure.

2. Importance of Functional Theory-- - -

There are Ehree-maiﬁwfactors that have made this theory gain
importance.33 First, there are growing numbers of people serving
in embassies and consulates. Modern states, by applying the

funétionaf'theory, can accommodate the demands of Hundreds of

~

o

diplomatic and consular perSOnnel.. Secondly, special or asﬁhoc
missions, commissions and even specialized representation, such
asf military, economic, and press services have increased.
Thirdly, the number of international 6rganizations has increased.

A1l these increases in personnel and organizations. have created

L
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ppportunities for granting immunities more than ever before, and
under the functiénal theory,‘priﬁileges are fashibned according
to the needs of the diplomatic or consular agent .

However, even the'funcﬁiénal theory does not'explaiﬁ
everythingﬂ Privileges; such as.exemptidn frém Ehé paYﬁent of
custoﬁ duties.and taxes could be withdréwn-withoﬁt making it
impossible for a diplomat to function efficiently. Article 34 of
the Vienné Convention on Diplomatic Relations (1961) gxempts'
diplomatidjagents.Erom'certain_dues‘and taxes. .Some privileges
ale'grantéd'on the basis of reciprocity, between the receiving
and the sending states. Through reciprocity, statés-can'grant toi

their agents mutually-gdcepted advantages, in addition to those

provided for in the Vienna Convention on Diplomatic Relations.

L

Article 47 of this Convention is explicit on that p;actice. It

does not amount to discrimination as between states.

3. Inviolability, Jurisdictional Immunity and Fiscal Privilegés_

a) Diplomatic or Consular Inviolability

The inviolability of diplomatic or consulér pfemises
brevents local authgrities, from entering into such premises to,
perform ahy official acts, without the consent of the sending
state.34 This invioiability extends to archives, property and
correspondence of the mission or consular post.35

There is alsc the inviolability of the members of a consular
post or embassy. The persons of such officers are inviolable.

These officers may not be arrested or detained except in clearly



15 _ A

-

piisi ety sl

o

pe

defined circumstances.3® The receiving state’is under an

obLigation to protect the persons and the premises QE‘ETésions or

consular posts.  That protection is a precondition for the

efficient functioning oﬁ'diplomatic'and consular statf.

b) Jurisdictional Immunity

This is immunity fréﬁ crimihal and civil. jurisdiction; it
foresees cases, where diplomatié and qoﬁsulér staff afe not
subjeet to the courts of the reééiving state.37 Immunity from
prosecution is different fkqﬁ immunity-fiom execution. fmmunity

from jufisdiction shields premisgs-and officers of consular posts

and embassies from prosecution. or execution. ‘ ‘e

c) Fiséal Pfivileges

These érivibeges include exemption from tax_andhqustom
duties.38.“Artiqle 34 of the Vienna Cohven;ion on Diplomati&
Relations (1961), gpért from cleérly—defined exceptions, exempts
diﬁiomatic agénts from "dues and taxes personai, or real,
national, regional or municipal."” Article 49 oflthe V{enna
Convention on Cou;ulaf.Relations (1963}, in similar language,
exempts consularﬁéfficers, coﬁsplar employees and members of
their families from dues and taxes.

‘'There are problems ‘inherent to immunities and privileges.
Staff working in missions and consﬁlar posts do not”enjoy the
same advantages. There are differences in the nature and degree
of advantages, because of the ‘rank or natibnality of the staff

concerned. These differences cause friction within missions and

consulates.
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E. SPECIAL MISSIONS . -

Article 1(a) of the United Natiohs.Convention on Special

Missions (1969)3% provides that a "special missions is a

temporary mission sent by one state to antther state, with the

consent of'the‘laﬁter,_to deal with a specific quéstion or handle
a particular-task. A special mission 'is therefore tempgfary; It
ends when the task is completed, or if one qf‘the states decides
to terminate it.40 The United Nations Convention of Special
Missions (1969) cbmplétes and brings valuable additions to the
Vignna_Convenﬁibns on Diplomatic Relations (1961} and Cénsul@t
Relations (1963). |

Article 22 of the Convention on Special Missions (1969Y
s;ipulatésf that the re&eiving state shall grant to the speéial
missfon such Eacilities as are needed by the mission for the
performance of its duties.?l Thus, the premises of special
ﬁissionsL th;jr archiueg, corréspgndénce, and diplomatic staff

enqu‘inviolability. The staff also enjoy jurisdictional

‘immunity and fiscal privileges. We will presume that special

missions, for practical purposes, are assimilated to the

diplomatic missions.
> . .
| Today, diplomatic and consular privileges are dynamic. They

‘are linked to all political and legal evolutions in the world.42

The functional theory makes it possible for changes to occur, oy
allowing for adjustments, according to the circumstances of pléce.
and time. The exigencies of national security may oblige a
receiving state, to temporarilf set aside . immunities and

privileges accorded to missions and consular posts. In 1973,
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Pakistani .authorities forcibly entered the Iraqi mission premises

in Islamabad,-and'fQund a cache of exploéig&g"ih those

premises .43
Private acts of terrorism and state-supported .terrorism, .

like thé 1984 murder of British Coﬁstable Yvonné.Fletcher in

‘London, England,44 have raised unanswered questions. These

upheavals might make diplométic or consular privileges and

immunities appear fragile. That apparent fragility is, at best,

different from reality. International law in this regard is,
g ‘ -

still.respected. Consular andrmissioh premises still enjoy °

inviolability and_protectién. *

».

In the chaﬁfers that follow there will be an e;amination of
the nature of the principle of inviblability, the 6bligations of
staﬁes and thé.reéedies'available to'coanﬁties whose consﬁlar or
diplomaticiﬁremisés have been violated. An examination of the
problem of diplomatic asyfum will show how states han@le an
institution that has no universally;accepted rules. The. roles
played by the United Nations Security Councilnand the
Tnternational Court of Justice will show how those organs of the

United Nations are prepared .to defend the principle of the

inviolability of diplomatic and consular premises.

<
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CHAPTER II | . o

 WHAT CONSTITUTES INVIOLABILITY OF DIPLOMATIC 'AND

CONSULAR PREMISES? .

;1~in-order4to:study;what constitutes inviolability of
p;eﬁises,.the following tdpics will Beﬁdiscqééed: typés.of
premises;‘dggreeé of inviolability: exérbpriat}oﬁ‘and requisition
of éremises:‘éeérch, attacﬁment or seizure; and,-the servicéﬁqf

L%gél process.

A. DIFFERENT TYPES OF PREMISES

1.  Definition of Premises

’Diplomatic and Consular law defines the premises of missions
and consular post:s.‘~ Apért trom fhese premises, propetrly-so-
called, ;héré aré other premises, which ére.assimilated to such
prémises.; Definitions diéﬁinguish diplomatic.premises from
consular premises.

a) Diplomatic Premises.

The Diplomatic Convention (1961) defines the premises of a

diplomatic mission as being, "the buildings or parts of buildings

t

and the land ancillary thereto, irrespective of ownership, used

for the purposes of the mission including the residence of the

head of the mission.”45 This definition is broad enough tc

include "all buildings, appurtenances, garden and the car
park."4®  Ownership of the premises is irrelevant. The sending

state may be a tenant, or the premises might have been put at the
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dispoéal of the embassy'by~the receiving stété, or by some
physical or moral person.

"The residence of the_head‘of mission is treated as a part of

the premises of the mission. In other words, .the residence of

 theW§mp§§§9qq{! whgrever it might be, is legally co-opted into

the-premises of the mission. Under customary international *law,
the residence of the head of mission was always inviolable. The
Diplomatic Convention (1961} merely codified.existing

international law.47

The agents of the teceiving state are not allowed to enter

mission premises, without the consent of the head of mission.

This .principle of inviolability,is laid down in Article 22 of the
43 .

Diplométic Convention (1961). It is reasonable to suppose that.

" -

in the absence of the head of mission, entry into mission

premises could be permitted by the chargf d'affaires or other

v

designee. In.general, when the head of mission is going to be
absent, he sénds out a note to the recéiving state and diplomatic
missions stating the name oE'thé persdn;;who will act in his
place, while he is away.48

b) Consuiar Premises

Consular premises are defined as "the buildings or parts of

"buildings and the land ancillary thereto; irrespective of

ownership, used exclusively for the purposes of the consular
post."49 To rank as'consular premises, the buildings or parts of
the buildings and the land ancillary thereto, must be used

exclusively for consular purposes. In the definition the word
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"exclusively" is used to emphasize that, if the premises are used

otherwise, like is often the case with honorary consular. posts,

I such premises will not enjoy full immunities and privileges.50
l * In the definition of mission premises, the word "exclusively" is

.

!
I
|

premises are used exclusively for consular purposes. That 1is,

-

however, a rebuttable presumption. Article 1 (j) of the Consular
‘ ‘ =
Convention (1963} does not, in defining consular premises, say

anything about £he residence of‘the head of the consular post.
Article 32(1) of the same convention makes é clear distinction
between'"COnsular premises and the residence}of the éafeer head
ofﬁconsular.post.“

‘Thus, mission premises retain their_status,-even i1f they are
not used-exclusivéiy for diplomatic.puIPOSes. On the EOntrary,

to be classified as consular premises, such premises must be used

exclusively for consular purposes.

2. Assimilated Premises

The two Vienna.Convenﬁions define "premises of the
mission“52 and "consular premises."33 The two definitions méy be
said to state, what diplomatic or consular premises properly-so-

- called are. There are other premises, places or things which.are
" assimilated to either consular or diplomatic premises, in order
that they may have certain privileges and immunities.

a) Diplomatic Premises

. The Diplomatic Convention at Article l.(i) includes the

residence of the head of mission in the definition of mission

L

mnmmgnOtéusedeL“w{n“practicer‘thereJiS”a“presumption”thathconsulav--~~~—
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premises. Assimilated to the pfemises of.the_mission, at least

for the application of the principle of inviolability arei//the

~carriages, motor cars, boats, and airplanes of the mission,

4

provided these»méans of transport are "used for diplomatic

purposes or for the use of the envoy."3% . . e

There is also the question of foreign. embassy buildings that

are not located at, or are not very close to the opefativg

'capital of the local sovereign. This issue .is similar to the

case of buildings used by the chief of diblomatic mission or by
his staff fo§ recuperative or recreétionaisor similar purposes.
It is obvious that the good health of the ambassador aﬁd that of
his staff facilitates the discharge of their diplomatic'duties.

But that is not all. In Tietz et al. v. People's Republic of

7 .
Bulgaria {1959)°° the Supreme Restitution Court for Berlin on 10
July 1959, stated that in order to enjoy immunity embassy

buildings should be used for the day to day conduct of diplomacy

between the sending and reCeiving_states.56 The immunities

accorded to envoys and to diplomatic premises are today based on .

Y

functional necessity. Only buildingglwhich function to
facilitate.the‘day to day conduct of relations between the
sending and receiving states should enjoy immunities. In
practice most foreign embassy buildings are located at or close
to the local capital, where ambassadors conduct their business

thfough:their embassy staff. K Immunities will normally not extend

to buildings



' . - '

- - b

22
not used for the function of transacting diplomatic business
with the local sovereign, and cannot so be used either
' because they are substantially and unreasonably remote from
the local capital, or for any other reason.>7/

Article 12 of the Diplomatic Convention (1961) provides that

a sending state requires the prior express consent of .the .

receiving state, in order to establish offices, which are a part

of the mission, in localities other than the ones in which the

mission itself is situated. It makes diplomatic business run

smoothly when the mission is located in the capital, which is the .

a

seat of the executive, legislative and judicial powers 1in the

-

receiving state.

The inviolaﬂility_of premisés primarily exists to facilitgte
the conduct of diploﬁatic“intercourse between sovereigns. To
extend the appligation of the principle of inviolability to every
residence, which the émbéssador and his staff.uée for
recuperative or recreational purposes, would.greétly increase the
opportunities for abuse by embassies. The extension bf the
application'pf.inviolability to‘any‘premises isla queétion of
fact, to be determined in each_gpecific case. Any reéidence br
hotel room, used temporarily for diplomatic p@rposes could; in
certain cases, enjoy iﬁviolability.

The residence of the dip;omatic agent is assimilated.to
mission premises, under Artiéle 30 of the Diplométic Convention
{1961). The residence of the agent enjoys the protection and
inviolability accorded to the mission premises.58 'His documents
and correspondence enjéy inviolability; his property also, excebt

in respect of actions to private, immovable property, exercised

’



Paival  puy

»

23 :
by the aiplomapic dgént in the receiving state.3? The diblomat's
carriage, airplane, boat, motor car or other means of'tranSpo:t,

will enjoy inviolability, provided that they are used for

'

diplomatid purpoées or are used by the diplomat or his. family.

“Finally,;-these immunities ‘and facilities are akin to those of the

head of missicn.

b) Consular Premises

The residence of the head of the consular post, his means of -

transport and the resideﬁqs§ of'consular agents, should be
assimilated to consular premises. There is a distinction between
consular premises and "the living quérters-ok consuls situated in.
the same building as the consular offices.”60 In sdme cases, it
is possible ghat-the living quartefs of cénsuls have been
assimilated to or treated the same way as consular offices, even

though Article 1(j) of Consular.Convention (l963)hdeliberately

excludes the residence of the head of consular post, from the

definition of consular premises. ¥
i 1

__ There is a growing tendency for the residences of consular

officers to enjoy the same inviolability as do consular offices.

Two reasons account, at least in part, for this growing tendency.

éirst, consular posts deal with more purely political questions
ﬁhan ever before.6l Consular posts and officers are'assuming.
more importancé, than they have had for a long time. Secondly, a
consular convention may provide for the invioiability of the
residences of consular officers. The United Kiﬁgdom—China
Consular Agreement of 17 April 1984 at Article 3 states, that the

residences of consular officers are i_nviolable.62 The same
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Article foresees, that each country's consular premises will

-3(3) of the United Kingdom-China Consular Agreement, the

|

l diplomatic premises. It is important to note that under Article

‘fm*"mmwresidencesmof“consular”offiderS"éfé“iﬁVEBTEBIéT“EUf*EHéyVaﬁgﬁﬁﬁ'”“

!

/ same agreement.

|
|
l

The United Kingdom-China Consular:Agreement.departs from: the

Vienna gonvention on Consular Relations (1963). Through the

i
< .

practice of reciprocity, states can amplify or strengthen the
provisions of a treaty. That amplification or strengthening does

not violate international law, because Article 72 of the Consular

{1961) authorize the practice.
National laws may also pfovide for the inviolability of the

residences of consular officers.g Honduras law, under Article 36

premises and the residence of the consul are inviolable.63
Article 36 further stipulates ﬁhat the Consul has no right "to
give asylum to persons or propefty‘with the object of removing
themffrém the jurisdiction of the authorities.”

It can be argued that .the inviolability of the consular
officer extends by assimilation, to the means of transport of the
consular agent, if that means of‘transport is'used‘for consular

purposes, by him or his family. In diplomatic and consular

h

enjoy the type-of protectionkand'inviolability enjoyedjby‘

| 'enjoy the protection, which consular premises enjoy under the

tradi;ionally—limite@ inviolability under Article 31 of the

Convention (1963) and Article 47 of the Diplomatic Convention

of Act No. 109 of 14 March 1906, provides that both the consular
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- ecircles, personnel often end-up enjoyiné more privileges and -

immunities than the law grants them. . | ¥

B. DEGREES OF INVIOLABILITY OF PREMISES

,mwu¢Thefg—arahﬁegreesmofﬁinviblabiliiy_pfLﬁpnﬁpkiﬂwﬂﬂﬁmm

diplomatic -premises. The principle of inviolability 6655 not

apply in all circumstances. In other casés, the inviolability of

premises is absolute or relative.

1. No Inviolability
It is rare to find any case where diplomatic premises enjoy

no'inviolabiliﬁy'at all. Italy traditionally maintained that

'consula;'premises enjoyed no.inviolability.G4 ‘However, Italy’

softened 1its pOSiEion,.by adopting the International Law

Commission Draft, which foresaw absolute immunity for consular

premises.65‘ That draft became the working document at the 1963

Vienna Conference, which prodiged th%.final-araft of the Vienna
Consular Convention (1963).

In the case, Heirs of the Late Moshe Shavaco v. Roger Hylan

01953j66, the president of the Executive Office of Jerusalem

decided that local police wére; in the absence of a treaty,
allowed to enter the Belgian Consulate General, to arrest a
chauffeur in execution of a judgment against him, for recﬁless
driving causing.death,

It appears that the fact of death, as a result o £
recklessness, hung over the mind of the judicial authorities.
The rédkless drivinglthus became a serious offence. It is

probable that in the case of an extremely minor offence, the
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judicial authorities might have not gone as far as they did. It

is obvious that where premises enjoy no inviolability at all, the:

conduct of international relations becomes too precarious to be

smooth. ~The civilized world continues to.choose either relative

or absolute invieolability. . ... . ... . .

2 Absolute Inviolability | ‘

Absolute inviolability attains the most complete degree of
inviolability. Article 22 of the Diplomanic Convention (1961)
‘grants'absoluté‘inviolability to the pfemines of the mission, and
to-the résidende of tne_head of mission. Under Article 30 of the
‘séme convention, the private residence of the diplomatic agent
_enjoysuthe same protectionf as the mission premisés. The agentﬁs

papers,‘correspondence and property (due'regard.had to the

exceptions under Article 33(3) ), also enjoy absolute

inviolability.

The Consular Convention (1963) does not provide absolute

inviolability, for consular offices or for the residence of the

head of consular post.67 A particular convention, such as the
United_Kingdom-Chiné Consular Agreement (1984) at Article 3(1)
and (2) provides that each countty's consular premises will enjoy

the protection and absolute inviolability of Article 22 of the

Diplomatic Convention (1961).88 The Sino-Soviet Consular.

Convention of 195969 at Article 13(2) provides absolute

inviolability, based on reciprocity.
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There appéafs to be a. tendency for socialist countries to

reédily grant absolute inviolability. One of the reasonS'fbr

this might be that those countries have fewer consular posts in
. the West. The western countries have by far more consulates, and

mrun_theWrisk_ofmhgyingmmgnewproblemsmg§}§ingmﬁggpmggnqﬂkéﬁwPOStS.

if those posts had absolute inviolability.
The political responsibilities of consular posts have

continued to grow. The reasons, that militated in favour of

absolute inviolability being granted to consular posts, still

ex}st. Thé civilizéd world ought to grant, by a multilateral
treaty, absolute inviolébility to consular posts and to the
résidences of ponsular of ficers. That type of treaty will give
official recognition‘to'a growing de facto situation, which secems

to take on greater dimensions under different forms.

3. Relative Inviolability

Relative inviolability of préﬁises is midway, between -the
total absence of inviolability and absolute inviolability of
consular and diplomatic éremises. The inviolability of consular
premises is reiative, because there is a p}oviso that, in order
to enjoy that inviOlability; the said prémises must be used.
exclusively for consular. purposes. Even 1if lgcal authbrities
enter tﬁgse premises, they may in no circumstances "search such
premises or examine or detain papers or other articles found
thérein.“70 The inviolability of  consular premises may be set

aside sometimes.

V2
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The Consular Convention between the Kingdom of ﬁungary and
the Republic of Poland (1936)71 stipulates that.the official

premises of consulates and the premises used for keeping consula?
) _ . .

archives shall be invielable. ‘"There is’an exception to Fhe rule.

consular premises:

for the purpose of arresting a person charged in
Hungary, with an offence graded as a crime or delict, and,
in Poland, with an 'offence punlshable with a penalty
involving loss of liberty the maximum form of which is at
least one year, or some more serious penalty. 72

However, the local authorities may in no case search the

consular'premises they may ﬁave entered to arrest a person, or
examine or detain papers or other ar;icles found in the premises.
Article 7(2) of the Hungarian-Polish Censular Convention (1936)
forbids Ehe use of consular premises as places of asylum. That
Consular Convention allows the entry of local authorities into

consular premises only for the arrest of an offender, who has

committed a serious offence.’3 Even though Hungary and Poland

foresee entry into consular premises in certain cases, the
drafting of Article 7 of the Hungarian-Polish Consular Convention
(1936) timits the cases in which the entry of local authorities
is allowed. It would be hard to imagine - local authorities
entering consular premises often. The restrictions limit the

instances when unauthorized entries can be justified.

The Kasenkina Case (1948)74 attracted attention and raised

some problems. Mrs. Cksans Atepanova Kasenkina was a -Soviet

citizen, who taught Soviet children of the members of the Soviet

_”A:ticlemjillmstapes‘fur:he:_phepwjgge;ugp;hp:i;iee_may;enterm“”m
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delégation to thé United Nations. After.her passage by steamship
had been'bekeQ; she squéht to remain in the U.S.A.,‘instead-of'
returning ﬁb the Soviet Union. S£e went to Reed Farm, New York,
where there was a White Russian WQlfaré Organizatian, led by oné
lCoﬁntess Aléxandré Tbiétoy. “From_there_she¢wés,takenﬁ_prgbably ,,,,,,,,,,,,,,,,,,,
withogt ﬁeé consent, by the Soviet Consul Genéral, Y.M. Lomakin,
into the Soviet Consulate General in New York, to await to be
repatriated to the Soviet quon."From there she jumped out of.é
window,_eiﬁhef to escape or- to commit suicide. The New York
police. entered the Soviet Consulate Gengral,'ﬁo investigaté her
apparent suicide attempt.’> Tﬁe United States insisted that th
entry.wés méde with-the-consent of éhé Sovieg Consul Genefal.
The Soviet Embassy in é nocte to the U.S. State Department
fejected that allegation.76 Thererwas a dilemmé,kor the U.S.A.
Phe U.S.A. wished to deny. any violation of intérnational,law,
caused by the entry of the policé. on ;he‘otherAhand, it
appeared that-such a denial might serve as a preéedent for
officials of other states, to arpi;rarily invade American
missions and consulates abroad. The problemrwas laid to rest by
resorting to ﬁhe fiction‘of exterritqriality of consular

\ .
premises, without making it impossible for duthorities to act in

-

questionable cases.’? g "y

In the Kasenkina Case (1948), the United States argued, that

no foreign government has a right to exercise pclice power,
within the U.S.A.78 The exercise of such a power is incompatible
with the sovereign rights of the receiving state. Police powers,

just like the power to prescribe rules of conduct for those
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.receiving'state's'prescriptive jurisdiction 1is unaffected by

diplomatic. privileges and immunities. However, the receiving

state's enforcement jdtrisdiction is affected, because diplomatic

n
I

I . within its territory, belong to the receiving state. The

el MMUNLL Y. SOMetimes- dhields—-diplomatic missions and consular |

. v _
\_’//gsgié, *from the receiving state's legal process.

The U.S.A., in the Kasenkina Case (1948), also argued, that

‘it had a right to revoke the exequatur of a Eoreign censqf for
improper conduct.79' Tﬁat right is not guestioned. The receiving
state may, without. giving specific reasons, revoke the exequatur
of a Eorelgn consul. The power of the receiving state to decide.
in that respect is unliﬁited. The only guldellnes in this area
are comity and metual respect, whlch should exist between the

receiving and sending states.

Expropria;ion is the "deprivation of a gerson of nis
property, particularly by public authority; as by cbmpulsory
purchase."80 Requisition is "a demand in writing, or formal
request or requirement; the taking or seizure of properﬁy by
government."8l  Both expropriation and requisition of diplomatid

L8

or consular premises could have tremendous repercu551ons, on the

ablllty of the embassy and consular staff to function, within the

receiving state.

1. Diplomatic Premises

Article 22(3) of the Diplomatic Convention (1961) stipulates

inter alia that diplomatic premises, their furnishings or other

I C. EXPROPRIATION AND REQUISITION OF PREMISES
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property on the premises‘and‘their means ofﬂtransport, shall be
immune ﬁrom'requisition. . Mr. Francois, speaking as a member QE.
the International.Law Commission, made a prdposal that

inviolability of dipldmaﬁic premises should not "prevent

--gxpropriation  in the public interest by the’ rece1v1ng state'”82

" That proposal was and 1is still of great signi ficance, because

absolute inyiolability‘oE_premiseé, if driven to extremes, cduld
make it difficult and even impossible for the local authorities
to execute public works, or other essential projeébs of a bublicl'
intereét; C%ses were cited, where public works had not been

executed{ because of the fefusal of sending states. to move theirt
premiées to a different.placé:33 In spite of that, the U.S.Aa.
have . maintained that international law dig not categorically

exclude the requlsltlonlng of diplomatic, property, nor is taking

"by exercisé of the right of eminent domaln”84 forbidden

expressly. Eminent domain, which is the power of the state to
expropriate pfivate land for public uée, is still one of the
fundamental prerqgatives'of the modern state.85 That power is so
linked to the sovereignty of states, that international law
cannot over-turn it. |

The practice today is that, wherge the receiving state wishes

that an embassy moves into different Rremises :in the interest of

public works, both the sending and)receiving 'states should
negotiate a solution to the problem. e receiving state has no
right to override a refusal, by the sgnding state, to giﬁe up .

mission premises or diplomatic residences..8% For good diplomatic
\
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intercourse between states, the sending,andlreceiving‘stateé'ﬁilL'
usualiy éort‘Bqt the- problem, prudently aveiding unnecessary
fficgion.i It ig Hard to imagiﬁe cases in thch a Eoreign mission

wil]l occupy premises, against the express will of the receiving

Il

state. -The risks of that type of persistence, or outright

stubbornness are incalculable to the sending state, whatever the

Eoresée;ble adyantages might'bel If a receiving state
requisitions or expropriates diplomatic property, prémét
compensation should follow, and the local authdrities should alsé
assist the mission to find and occuéy other premises.87

| A recent British example is_illustrative." In 1966, the

Foreign Office in London asked for the consent of some diplomatic

missions to the construction of the Fleet Line underground

railway beqeatﬁ their mission prémises. None of the missions
objected to the construction of the railway, but some asked for
assurance that . compensation would be paid promptly, Lflthere were

resulting damages to their premises.88

2. YTonsular Premises
I 3

Article 31(4) of the Consular Convention (1963) stipulates

inter alia that the

consular premises, their furnishings, the property of the
consular post and its means of transport shall be immune
from any form of requisition .for pukposes of national
defence or public utility.

Where expropriation is necessary for purposes of national

g
defence or public utility, two conditions must be fulfilled.89

" First, the local authorities must aveoid creating an impediment to
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the smooth functioning of the consqlar services. Secondly, the
receiving state must make adéquate, prompt'ana éffectiye
COmpensatiGEfavailaBle to the sending state. Some states exempt

consiuls from obligatoryAmilitary requisitions, contributions or

billeting as concerns consular prémises; propefty'and_the private

rgsidences; hbusehbld'articlés'énd @hg means of tranéport of the
consul .20 ‘ | “

Article 11(6} and (7).of ﬁhe Uhited Statés—CosLa Ricén
Consular Convention (1948)91 allowed expropriation or the seizure
of consular'pfemises or residences, if that was necessary in the
interest of nationalldefence or'publiﬁ utility: on condition only
that adequate coﬁpensation wa%_made, and due care taken to avaoid

an interruption of the performance of consular functions. During

a national emergency, property may be temporarily reqﬁjsitioned.

with the intention of returning it to the legal owner'in future.
For-pﬁrposes of national defence or'prlic utility, Ehe receiving
state may permanentIQ exp;opriate'prOPerty, thus éermanently
depriving the legal owner of the property. The po;itioﬁ todéy is
that, whereas consular property and.premises are immune from
requisition, tﬁey are not immune from exprppriatiqn.

In spite of this-generally accepted position, it is
submitted that in éases of extreme naticnal e¢mergency, where the
sovereignty or the security of the receiving state is at stake,
the local authorities may requ{sition consular property or
prem%ses. For instance, during_a war orlwhen theré is a natural

calamity of immense dimension that could happen. A gyrave
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‘national emergency could fundamentally alter the circumstances,

‘which existed at the time the Vienna  Convention on Consular

Relations (1963) was concluded.

D. SEARCH,ATTACHMENT OR SEIZURE

1. Diplomatic Premises

Article 22(3) of the Diplomatic Convention (1961) stipulates

. . " . . . . . ’ + + ‘
inter alia, that mission premises, their ‘furnishings and otheft

propefty thefeom and their means of transport, are immune from
search, at;achment or execution. .This immunity is absolute..

Even though the grant of ddplomaﬁic asylum became more
freguent iﬁ thé seventeeﬁth century, there were rafé cases, in
which localraﬁfhorities :esofted‘to forcible entry aﬂa seizure on -
embassy pr‘e_mises.92 In some cases, inviolability of‘mission
premises was abusively extended to, include not only“embassy
buildings, but aiso the surrounding parts of the city. For some

time in Rome, Venice, Madrid, and Frankfurt-on-Main, franchise du

quartier was often claimed, in order to exempt an entire,
surrounding suburb, from paying custom duties on provisions

imported for consumption and also, in order to prevent the visits

of law erforcement officers.®3

The police or executive authorities ;f the receiving state

=z not seize any articles belonging to the mission;94"provided
that the articles are within mission premises, and local courts
should not pass orders .for the attachment or seizure of the

mission premises or property, such as a motor car or furnishings
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therebn.95d If the  local courts were free to have mission

premises or property seized or attached, that would make it hard

for embassies to furiction.

2. (Consular Premises

[

The Consular Convention (1963) at Article 31 adopted

-relative immunity for consular premises and property. Onlty

"diplomatic premises and prcperty‘enjoy absolute immunity from"

B X Fo
search, attachment or execution. The Consular Convention (1963)

provides, inter alia, that under certain circumstances,’' the
authorities of the receiving state could enter consular premises,
without 'the copsent of the sendingrstate.96 Normally, the right

of entfy preéumésmiﬁe right of search. It would be hard to

prevent a search, 1f you have allowed entry into consular

premises or property. Thus consular premises do not enjoy
absolute immunity from search. _Whilé immunitié;‘ére necessary,
because they help facilitate the work of consular offices, it
should never‘be forgotten that the economic and ‘legal
repercussions of immunities, within the‘receiving state could
have disastrous effects on innocéht citizens. There should

always be a delicate equilibrium established, ctween .the

interests of thé sending state, and those of the receiving state

“and its citizens. The position today is that with respect to
¢

search, attachment or seizure, diplomatic premises and property.
enjoy absolute inviolability. On the contrary, consular premises

and property enjoy only relative inviolability.
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. " There are other issues which have continued to attract more
attention in recent years. Some of them are caﬁ—towing, archives

and documents, wireless installations, intruders and picketing.

[

3. To@ing Away Automobiles

The means of transport of the mission is also a subject of
legél discussion. Article 22(3) of the Diplomatic Convention

(1961) does not specifically forbid the towing away of diﬁlomatic
v ) . —

vehicles, .even though that towing away is frowned upon by

embassies.

Section 3 of the General Convention on the Privileges and

Immunities of the United Nations stipulates, that the property

.and assets of the United Nations, wherever they may be, and

whosoevef ma; be holding them, are "“immune from search)'
requisition, confiscation, expropriation and any other form oE“
interference whether by executive, administrative, judicial or
legislative action."%? Towing away a United Nations.vehicle
would violate international law. ,The.game'Section 3 al5o
prbvides.;hat the premises of the United Nations are inviolable.
In spite of the lacuna in Article 22(3) of the Diplomatic
Convention (1961), -towing away diplomatic vehicles 1is rare. 1In
London, England, that would happen only if it has beén imﬁossible
to move the vehicle to a nearby: safe position.98 The embassy
stgff claiming the vehicle will take it, without being obliged to
pay the removal chérge, tpe excess parking charge or the fixéd

penalty. In Ottawa diplomatic missions have been put under

pressure to pay fines. for traffic offences such as parking in the
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wrong place or failing'to put'énough‘mdney into the papking

metres. For more than a-year the Protocol Service of the

Departmént of External Affairs has written to Embassies urging

them to pay fines for trafflc offences.?9 It would therefore be
logical to conclude ‘that even wlthout tow1ng away the cars of
diplomatic missions, pressure can‘be successfully brought on the
embassy to pay Eines for wrongfﬁl parking. It is also submitted

that if a dipldmatic car were parked at a place where it

]eopardlzes the security of other road users, -local authorities’

would tow away the car .so as to end the danger the car must have

created. Towing away the car, it appears, would be an ultimate

" measure, when no other solutlon is reasonably feasible.

It is probable that the same rules, which are applied in

practice to diplomatic cars, will be applied to consular cars.
This is plausible, especially as diplomatic and consular

conventional laws are silent on the issue of towing apay cars.

"4. BArchives and Documents

Article-24 of the Diplomatic Con#éntion:(iQGi) provides,
that the archives and documents of the missioﬁ are inviolagye,
all the time and in all places. Article 33 of the Consular

Convention (1963) says the same thing, in respect of tﬁe archives

and documents of consular posts. Thus; if local authorities

enter diplomatic or consular premises, archives and documents

found there should not "be searched, seized, or required to be

produced in cou:t."loo
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It would be logical tq'presume, that a Qipldmatic bag found

.in the premises of an embassy or consular pdst;_ghould not be

opened, searched, seized, or required to be produced in court.

There is, however, a new problem, which grows with rising urban

terrorism. Electronic scanners are used today to inspect even

dipLOmatic_bégs at airports. Dipldmatic bags may contain

documents and correspondence. Electronic scanners have come to

be tolerated. They are preferable to the danger of having a
terrorist's bomb on the plane;. Scanners do not violate the’

- letter of the‘law. It is submitted that scanners violate the

spirit or general purpose of the Diplomatic (1961) and Consular

(1963) Conventions.

5. Wireless Iﬁstallations

Usually, diplématic'or consular missions have to obtain the
authorization of the local authprities, in order to install and:
operate wireless 6r te;ecommunications systems on their premises.
In Cahadé.a diplomatic mission must apply for a licence to
install and operate wireless transmitters on its mission
prémises.lOl The grant of such‘a‘licence is discréﬁiona;y. The’
grant is usually based on:reciprocity and -on conformity with the
Canada Radio Act and other regulations.l102

At the time of the cohciusionlof the Diplomatic (1961) and
Consulaf {1963} Conventions, telecommunications systems were not.

as perfected as they are today. Sophisticated, electronic

espionage has drawn more attention to telecommunications systems.
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Without'physically bfeak{ng into an embassy or consular post,

~ local authorities or their agents could jam, and even render

inoperative the wireless installations of a foreign mission.

.~ That involves no apparent interference with the premises of the

mission or consular post. However, that would probably amount to
a constructive violation of those premises. The obstruction of
the wireless installations will hamper the normal functioning of

the mission or consular post.

. 6. Seizure of premises by Intruders

Sometimes intruders take the law into their hands, by
seizing diplomatic or consular premises. Such intrusions are
;:31@tions of premises, which should "enjoy the special protection

of the receiving state. The American Hostages Case (1980) which

will be discussed in detail in Chapter IX is iilustra£ive.i03
On 4 November 1979, Iranian militants forcibly took pOSSession of
the'United'States‘Embassy in Tehran, and took ﬁostage Amer icans
foqnd ;here. On 5 November 1979, other'miiitants also used force
to takelpossession of the United States Consﬁlatés in the Iranian
cities of Tabriz and Shiraz. The militants ovérran the.embassy
and the two-consulapes easily, because there was no resisténée
from the Iranian security forces. The Iranian government failed

to expel the militants, and have the control of the embassy and

consulates restored to the United States government. The_Iranién

" government also failed to obtain the release of the hostages, who

were illegé%}y deprived of their liberty. Further, the Iranian
authorities publicly praised the actions of the militants.

LN
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The International Court of Justice decided that, Iran had

failed to fulfill its obligations under conventional

international law and in general international law.l04 'The Court

also called for the immediate release of the hostages; the
evacuation of the embassy compound and consulates; the punishment

of the persons_responsiblé; and. the payment.of-reparatioh. The

‘Court, at an earlier date, had taken provisional measures,

calling for the vacation of the embassy and other premises; the -

\

reiease of the hostages; and the restoration of full diplomatic'

protection to the hostages and premises.l05 professor Cherif

. Bassiouni "has suggested that the actions of Iranian militants

‘were “in 'violation “of both conventional international law and

Islamic international law.l0®

In the United Kingdom, the police will, at the request of

- the head of mission or consular post, eject intruders from the

seized premises. However, the police are not allowed to ekpel
persons, who have a right to be in the premises.

In Agbor V. Metropolitan Police Commissioner (1969),107 the

‘Court of Appeal (Civil Division) in London, England, had to

décidef‘whether the eiecutive_héd a right to e;ict a person, Wwho
claimed to be in_posseésion of premises as of right. The facts
oEuthe case were linked to tﬁe civil war in Nigeria.l08 rThe
government of the Eastern Region of Nige;ia had bought a house at
35, Woodstock Road, London; in 1965. Through arrangements, an
official of the Federal Nigerian government later bccupied the

ground floor of the said house. In 1966 a federal military
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government was set up in ngerla When the civil war broke-out,

the Eastern Reglon seceded "and called itself the Republic of

_Blafra.. The house at\35,-Woodstock Road.remained occupied as

befofer' Ehe-federal Nigerian officer, Mr. Mohammed, on the

ground floor, and the Biaﬁra Offioer, Mr.. Onuma, 'on the first

ﬁloor. When Mr. Mohammed left the ground floor, taking with him

all his belonglngs,‘Mr;‘Onuma, who considered himself an employee -

‘Of.Biéfra, got Mrs. Margaret Agbor, her husband and six children

to‘occppy the ground floor, vacated by Mohahmed, the federal
Nigerian officer. After some time, Mr. Agbor travellad home to
Biafra. The Nigerian High Commissioner, unable to get Mrs. Agbor

to vacate the ground floor, sought the help of the police. " Two

men and two women police officers bundled out Mrs. Agborgand her

children. . : : .
Mr. and Mrs. Agbor claimed that.they had a right to be 1in

that home. Even thouéh they‘had entered the home by-stealth,

“they had used a key, that had been left behind. The Biafran

officer and some persons, had arrdnged to have the’Agbor family - -

enter possession of the ground floor. 'Thus, Mr. and Hrs. Agbor,

‘had a claim to that home. Only doe process of law could

determine, whether or not the claim was groundless. The Court of -

Appeal stated that "an Englishman's house is his castle."109

That priﬁciple_extehded to any person lawfully resident in

England. Mrs. Agbor was legally in possession; her claim of

right was made in good faith; and she had been turned out

wrongfully.llo Article 30 of the Vienna Convention on Diplomatic '

{
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Relations (1961) enables the police to defend, and protect

private residences of. diplomatic agents against intruders. “Lord -

'Denning stated that Article 30 of the Dipiomatic Convention

(1961) did not enable the police to turn out oﬁ private
diplomatic residences any “people who'are in‘possession'and claim
as of right to be Ehere.“ll; In pfactice, the police will easily
recognize intruders. Et is usually a question of fact .

An intruder will not be expelled from a private diplomatic
residence, if he establishes that he has a serious claim to be at
such premises. That will be the situatfon; until it is
determined, thfough judicialnproceedings, that the occupation.of
the pfemises is effectively intrusion. Unauthorized presence in,
dipigmgfic premises does.qot always imply intrusion, The Court

of Appeal in the case of Agbor V. Metropolitan Police

Commissioner (1969),112 was probably influenced by the fact that

Biafrans abroad were practically stateless people. The good
faith of Mr. and Mrs. Agbor and their six children is likely to
have influenced the judges .in the case:. The judges frowned at

the idea of having.a family of eight on the streets of London.

The Nigerian government was still the power representing

Nigerians, including the so-called Biafrans, who were still only

aspiring to become an indepenéent répgblic. The Nigerian High
Commissionér, in Londoh, was the proper person to decide, who had
a right'to occcupy any homes, owned by the Nigerian governmént in
England. Using the police to get‘é Nigerian family, (go—called

Biafran family), out of a house belonging to the Nigerian

£

]
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governmeﬁt, cast doubt on—the good intentions of the High-

Commissioner.,

7. Picketingr )

Sometimes, éeréons have picketed diploﬁatic|o: consular
premises, as a method oﬁ.showing dissatisfaction‘over the actions
orrpmissions or the sending state. ‘Picketing cOuldlbecomef

dangerous, i-f the mob turns violent, invades:or even destroys the’

. . . L . X f
diplomatic or consular premises. Lawrence ‘Preuss wondered, V£

such picketing could occasion the international responsibilityfoﬁ

'the United States.ll3

S. Sutton expla?ns that in theg U;S;A( it is a cdrime to
display a'flag or placard “intended to intimidate or ri@idule
foreign diplomatic reérésgntatives.“ll4 Congregating wi;hin 500
feet of the premises of a mission is also a crime.

/

In Great Britain, the House of Commons Foreigd Affairs
Committee, in its 1984-1985 session, expressed the vigd that even
though the receiving state has-a duty to p;otédt the_éeace of the
dipldmatic mission, no interpretation of that obliéation should
insulaﬁe thelmission from expressions of public:bpinion;‘thoge
e%pressions are simply‘ah exercise of the freedom of
expression.lls. That Committee expressed the viéw thqt there is
no violation of diplomatic premises, if picketing allows work at
thérmission to continue normally; 1if people can go in and out of

the premises; and if those within the mission premises are not

afraid, that the mission might be destroyed or its staff
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assaulted. Thus, if picketing respects those limits, then the

‘requirements of Article 22 of the Diplomatic Convention (1961)

are mét, becauée tﬁat kind of picketing does not violate the
principle of inviolability of premises. a |

The delicate distinction, which the House of Commons sought
to establish, ‘between pibketing'that violates and picketing that
does not, could leaé to .problems in practice. First, any group

that pickets premises has a potential to become touchy and

violent, putting both the premises and staff in danger.

Secondly, it is difficult to ascertain, when the staff of a

mission, or consular post become afraid of picketing taking place

in front of their premises. When there is picketing; persons
going in and out of missioﬁ or consﬁlar.bremises may have
misgivings, which are hardiy distinguishaQ&g from ﬁear, Those
misgiQiﬁés could make staff apd visitors_unéomfértable and
conseguehtly unable to function well. 'if left, uncontfolled,
picketing might jeopardize thé dignity and the_beace of missions
and consular posts. However, it woﬁld be unnecessary and even
ill-advised, for local authoritiés to severely curtail the

freedom of expression, a fundamental right, in order to please

foréién missions. A receiving state has a special duty to

protect embassies, consular posts and their staff; that state

also has a constitutional responsibility to protect the
fundamental rights of its citizens. A receiving state, by
reasonably using its forces of law and order, can provide both

types of protection.
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post has come to be accepted in certain cases.

.
¢

1. Personal Service of Legal Process at Premises

a) Dlplomatlc Premises

\ ‘
Artlcle 22 (2) of the Dlplomatlc Convention ({1961) provides,

inter alia, that the receiving state is under a duty "to prevent

any disturbance of the peace of the mission or impaifhent of its

dignity." Personal service oE legal rocess, whether it occurs
g Y- P

‘at the door of the mission or on the premlses of ‘the mISSlon,

would put in danger or even destroy the dignity of the mission.

Personal service, which -is ﬁsually done by the authorities or the
agents or the receiving state, is prohibited.

p) Consular Premises

Article 40 of the Consular Conventien (1963) stipulates,

that the ;ecéiving state shall prevent any attack on the person,

fgeeddm or dignity of conﬁu;ar officers. Article 31(3) of this
same convention also provides, that the receivihg state has a
duty "to pgqhect the consular premises against intrusion or
damage and to pfevent'any distgrbénce of the peace of the
consular éost or impairment of its dignity.” Personal service of
legal process on cogsular premises could be incompatible with the
dignity of such premises. However, personal service 1is not

prohibited. It is submitted that personal service is allowed, if
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it does not jeopardize the dignity of the consular post or that

nf the consular staff. .From_the-articles,ll6‘which deal With the

" respect due to consular and diplomatic premises or staff, it is

clear that the common yardsﬁick laid down by the two Vienna
Conventions oE_l§6l and 1963 is :espect for thé‘pgrson, freédom
or dignity 6E gtaff or premiéeﬁ. The;test to be qppliedlis to
Eind ott, if the serviée‘of process or any other act lacks the
respect owéd to diplomatic or copsular premises. . For some time
the United States government took the positioﬁ”that for a United

States marshall to enter consular prémises'peacefully to serve

process would violate no laws.ll?7 That position was partly based

on'the a}gum nt that conéular personn%l‘were.not immune from
tegal brocess generally. Thelpositipﬁ today is that unless
agreed to, thele try éf a United'Staqes mafghall_on consular
premises tb serve summons "would begimﬁermissible under the

Consular Convention (1963)."118 In'fact, the present position of
. P i
J

consular or diplomatic premises is forbidden:ll9 service of

the United States government is that service of process at

N

) . , e e : . .
process in violation of that prohlblthn would be 1nvalid.
{

2. Mail Service of Process

In order to determine the legaiity of the mail se:vide of
legal procesé, certain guestions should be asked. Does mail
service of ptocess;'violate the respect owed by the recgiving
state to the premises of missions or consular posts? Does ﬁaii

service harm the dignity of the persons, who are served pfocess
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-in that manner° The mere recelpt of a reglstered letter normafly

should not reduce the respect owed to a forelgn m1351on._
The Unlted States, in order to buttress the legality of

service of procesa by’ post ‘on embassy or consular staff, has nipe'

.

a dustlnctlon between a summons and jud1c1al process In 1965

[

the Offlce of the Legal Adviser of the State Department found
authorlty to conclude, that a summons is an invitation to appear
and not jud1c1al process .itself.120 Service of process |is

.

totally different from judicial process. Service of process,

‘which is a simple invitation to appear, gives the person served

an opportunity to lay claim to his right to immunity from court
proceedings ‘and clearly demonstrate, that the courts of the
receiving state cannot have.juriediction over the matter, or that
he is immune from all judicial proceedings.

In Renchard v. Humphreys and Harding, Inc. (1973),!'21 an

action for damages was brought against the Federal Republic of
Brazil. The plaintiff complained, that ‘his home had suffered
damage resulting from the construction of the Brazilian Embassy.

The District Court fbr the District of Columbia held that service

“on Brazil's attorney by registered mail on the Brazilian Embassy

in" Washington D.C. was legally valid. Service'by mall is not

-~

prohibited.

In Caravel Office Building Co. v. Peruvian Air Attachh

(1975)122 gservice by certlfled mail on the Peruv1an Alr Attachh

vias held to be lawful. The court in thls case concluded that

unlike the case of a federal marshall attempting service upon an
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ambassador personally, delivering a letter at a mission does not
affront the dignity of the head of the mission;l123 mail service

also does not cause an ambassador to restrict his movement, in

‘order to avoid being served with process. Furthermore, service

/ : : -
‘by post does not restrain persons or property and, therefore, 1is

~

a method of serxvice, which the law allows.
If service by mail were to be set aside as beiﬁg illegal ;-

then it would be impossible to serve process on mission or

consular personnel. That would surely lead to an intolerable
abuse ofr immunity. It would make of consular and diplomatic
personnel outlaws in civilized society. Mail service, for

example, the service of traffic tickets by post is growing.
Three main factors have led receiving states to attempt to curb
‘ ,

First; there has been a rapid expansion of diplcomatic and
consular relations all over the world. Secondly, the domestic
law of immunity has developed rapidly. Thirdly, there has been a

new trend for each nation to harmonize diplomatic or consular

immunities, with the application of the local laws of the

receiving state.l24  If service by post were not legal, it would

create unsolvable problems; for 'instance, in connection with -
land-lord~tenant disputes,. debtor-creditor disputes, autonobile
accidents and traffic offences.

Service of legal process, by mail on missions and consular

posts, 1s neither expressly prohibitéd by the Consular Convention

'(1963) nor by the Diplomatic Convention (1961). Judging from the
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decision in Renchﬁrd V. Humpﬁreys'and Haraihg, Iné. (1973);125

mail.service onla diplgmatic of.consular agent 1is not 6nly legal,
but is a reasénaﬁléfﬁethod of solving a éroblem, whiéh Qould
othéfwise‘be unsolvable. Service by méil‘satisfies the

exigencies of dignity apd respect for bhe‘Eoreign mission. It

‘also allows the victims of the actions or-omissions of diplomatic

andiconéular staff or services‘to seek jﬁstice, within the
receiving state.‘

The characteristics of ipyiolability in many Easés do not
have a standard definition. ﬁThatlmakes it necessary for
diplomats and cqnsular officg;s to learn whét diﬁgerences exist
in‘the national iéterpretations of the Vienna 'Conventions on

Diplomatic Relations (1961) and Consular Relations (1963}).
National or municipal laws sometimes make it difficult.to give
clear definitions or describtions of what_constituﬂes
inviolability. ‘States.quiékly learn that any definition they
give to!words or concepts are gi&en back to them, as other states
reciprdcate. That is an indication that states will try to be
good.generélly.

After the cﬁaractgristics bf inviolability as regards the
prémises of embassies. and consular posts headed by career

consuls, it will be appropriate to see how the principle of

inviolability of premises applies to honorary consulates.

[
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CHAPTER III

HONORARY CONSULATES: .THEIR MINIMAL PROTECTION IN INTERNATIONAL

LAW

A state may have in another state an embassy, a legation; a
consular post headed by a career'consul'or an honbrary‘consulate.
Of all these the honorary consulate is entitled to thé least
numbﬁ; of privilege; and imﬁunities. The premises of the
hanorary consuiate are given protection, but they do not enjoy
inviolability in the receiving state. |

There are.difficulties associated with the use of honorary
consulates. Their use has some_advaﬂtages. It is possible that

the role of honarary consulates will increase in future.

A. DIFFICULTIES ASSOCIATED WITH THE USE OF HONORARY CONSULS

Some of the main objections to the use of honorary consuls

include: the creation of dual allegiances; unfair trade
advantages; lack of krowledge about the appointing state; and the
minimal protection of honorary consulates .126

v

l. Creation of Dual Allegiances

The problem of dual allegiances arises, when there is a

serious clash, between the interests of the appointing state and

the interests of the home state of the honorary consul. First,

the honorary consul is likely to be a national of the receiving‘

state, where he was exercising gainful activity, before he became
\ o A

.\
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the répresentative of the‘appdinting state. Secondly[ to serve

well as:honorary-consul, he should be able to defénd religiqusly

"the causes of his foreign master, the appointing state. . It is

also obvious, that the honorary consul éannb:.afford ta be

completely indifferent to the causes of his local master, the

home state.

In the case of Rex v. Ahlers (1915),127 there was a qiash of

allegiances.. Ahlers, who was born a German citizen, lived in

England for thirty years and in 1905 he became a naturalized

British national. “The same year, Ahlers began to serve as

honorary consul of Germany in Sunderland.l28 After Germany
declared war againsﬁ Russia on i August 1914, Ahlers started
helping German nationals in'England to travel to Germany, to
servé in their national army; 'On 4 Augustf1914,_tngland
aﬁnounced, ﬁhat there was war between itand Germany. Even
though Ahlers knew of the state of wa§§E:tween England and
Germany,.hé continued, until 6 August 1914, to help German
nationals return to Germany to fight in the war. Ahlers was
tried and convicted of treaéon, because by helping German
nationals return, after 4 August 1914, he was assisting and
aiding the enemies of the English King, to whom he owed
allegiance. The judgment was quashed on appeal, because a
defective instruction was given to the jury.

Once in a while, citizens commit different types of crimes
against their nation. Thoée crimes are not always'committed by

r

honorary consuls. Any person could owe dual allegiances at any

-~
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moment , and'comhit‘treason'or some other felony. Any objection

to the use of ‘honorary consuls;_oh the ground that such officers

qwe dual allegiances, is a weak and an unrealistic objection.

[

2,' Unfair Trade Advantages

"Honorary consuls take advantage'of their access to business
information on the appointing state. That is especially the case

of an honorary consul, who plans td‘do business with the -

appointing state. Some people see that advantage as undue or

.unfair. In favour of the honorary consul, it can be submitted,

that he is, usually,‘not paid for his services to the appointing

-~

state. That access to information is a kind of remuneration for

‘what the consul does, that is workihg For the appointing .state.

It can also be argued that, that access to business information

is authorized by the appointing state.

3ﬁ. Lack of Know;edée about the Appointing State

It has been said, that at the moment af their apbointmentﬁ
honorary cbnsﬁls often know little or notﬁing abou;_the history,
geography, economics, culture, and even the political situation
of the appointing state.l2® Some writers lay much emphasis on
this lack of knowledge.l30 Wenﬂell Blancke states, that private
citizens often make financial contributions, in order to head
honorary consulates.l3l John Ardagh says that Germans love
holding titles. Honorary éonsula; titles help.Germans meve up

the social and diplomatic ladder.132 Those titles give a lot of

B N
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' privilegee, even if-they,db not bring'speqific diplomatigc

privileges. e ~

The lack of knowledge 5y honorary consuls cae'be remedied.
Many ambassadorS'get‘appointed to countries, about which they
know little'or.nothing. Honorary consuls can learn just like
ambassadors,. Léck-of knowledge 1is- a temporary handicap. The
examples cited by Blancke and Ardagh are too llmlted to lead to

any valid generalizations about the competency of all honorary

. consuls.

&

4. Dlstlngulshlng Career Consuls from Honorary Consuls

Even though that dlstlnctlon is not always clear- cut, a few

features are generally used in order to dlstlngulsh career

consuls from honorary consuls.133 Career consuls receive fixed
&

salaries, but honorary consuls rarely receive salaries. There

usually exists, between the career consul and the sending state,

a contract of service, wheredg the honorary consul is only under
a moral duty to carry out his delicate functions.l34 Whereas
ca consuls accede to their posts by professional
examinations, honorary consuls are selected on the basis of their
reputetioh in soeiety; The professional consul is, Rmore often
than net, a nétional of the appointing state. On the contrary,
the honorary consul is often a national of the receiving state,
eveh though in some cases, he may be a national of a third state.
Professional bonsuls are not allowed to have other gainful

activities, but h%norary consuls, almost always, have private

(IR
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galnful act1v1t1es The honorary consuls have'fewﬁprivileges,'

but the career consuls have a w1de range of 1mmun1t1es and

privileges. -Career consuls often carry out dlplomatlc functions,

”especially if their. home state has -no diplomatie officer in the

same'region 135 R. Venneman gives an example, which shows how a
consulate could dlscharge the functlbns of an embassy in certain
c1rcumstances. In Zaire (the\former Belglan Congo) Belgium had a
Censul theral in the city pfAEllsabethv1lle. During serious
political epheavals in Zaire, the province of Katanga declared
itself an independent and sovereign stete.l36‘ There were a lot
of Belgian citizens 1in Katangas onr.tﬁe duratton of the
secessioe of Katange,\the_Belgiae Consul. General, a career head
of consulate, diseharged all the diplematic fuections; es if he
were the Belgian Ambassader to tﬁe State of Katanga. It is not
likely that an honorary consulate Qeuld spontaﬁeously assume such-

important, diplomatic responsibilities. Most honorary consuls

carry out only limited functions. Some countries refuse to let

honorary consuls hold therrank of consul general, lettiné onlf
nationals hold that rank.137 |
"The weakness.of the qistinetion is that nene of the
descriptions above is so exactf as to fit each case. It would
also appear from the distinction, ‘that honorary coesuls are
completely relegated to the backyground, receive.little attention
and .merit little consideration. - How an honorary consul is
tteated iargely depends on the country, in which he functions as
a consulh In some states, he teceives greater respect than in

others. However, he is minimally protected.
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5. The Minimal Protection of Honorary Consulates
The main advantages to which the honorary consul is entitled
are found under A;ticleé 63, 64, 65, 66 and 67 of the Consular

Convention {(1963).

a) Protection of.Premises

The premises of consular posts headed by career consuls
enjoy relative immunity. On the contrary, tﬁe_honorary consulate
enjoys only. "protection égainst any iﬁtrusion or damage.leB
Furtﬁermore, thé‘receiVing state shall prevent any disturbance of
the peace, or impairment of the dignity of the premises of the
honorary consuiéte.

éveh the inviolability of archives and documeﬁts of the
honorafy coﬁsuiate is seriously resf?icted.' To enjoy
inviolability, the archives and dqcuments of the honorary
consulate must be separated, especially from the private and
business correspondence of'the honorary consﬁl.139 If that

condition is fulfilled, the archives and documents Dbecome

inviolable, wherever they are founduand'at all times.

b) Fiscal Advantages
The honorary consulate  may obtain exemption from customs
duty, as provided for by the receiving state. That eiemption is

granted to articles such as the coat-of-arms, flags, signboatds,

seals tamps, books, official printed matter, office

!

equipment, office furniture and similar meant for official use of

N .
consulate.140

r

the honorar
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é)' Personal Immunities

The~hondra£y consul doeé ngt enjoy any pefsonaL
invidlabiiity. Article'63lof the Cdﬁ%'lar Convention ({(1963)
simple states that, if criminal proceédings are instituted

against an honorarxy consul, he!lshould appear ore the competent.

‘authorities., Under this article the only allusion to any

privilege is that the proceedings against the honorary consul,

shall be carried out "with the respect due to him by reason of

‘his official position and, except when he is under arrest or

detentié , in a manner which will hamper the exercise of consular
functions as little‘as poséibl?.“l4l' |

It would be Earfetched to assert that the hénoféry'tonsul is
treated with the same respect, that is due to any persoh, who is
the subject of criminal proceedings‘in any ciﬁilized society,

where due process of law is well estdblished. The honorary

- consul's protection in this specific respect is minimal or even

non-existent.

Article 58 of the Consular Convention lays down an exclusion -
clausg. Paragraph 3 of that article provides that the privileges
and immunities of honorary consgls are neither accorded to their
families, nor to eﬁployees‘of the honorary consulate. The first
comment is that this leaves the families and employees of
honorary consuls exposed to all sorts of risks, as compared to
most employees of diplomatié missions and'ordinary consular

posts. Staff of diplomatic missions or ordinary consulates and

their families enjoy a wide range of immunities and privileges.

-
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The rule that the emplqyees of honorary consulates enjoy no

,pri?ileges“and immunities remains valid, even if the employece

spends his working hours conducting consular business
exclugively; In a casé like that one, there is no cause to
believe that the,risks‘he runs .are essentially different, from
those of an employee of a consular post neaded by a career

consul.

. The second comment is that the Consular Convention (1963} is

'silent on what would be the position, if the employee of an

. honorary consulate were a national of the sending state. What if

such an employee came in from the sending state to handle
consular affairs exclusively? . If his dignity suffers or his
activities are impaired by the authorities of the receiving

state, friendly relations between the receiving and sending state

are likely to suffer. o 4

Where the honorary consul is a national or resident of_the
receiving state, he will benefit only from "immunity ;:;k

% b ‘ _
jurisdiction and personal inviolability,"l142 as pertains to

official acts done in the exercise of his duties. He i exempted

-from giving testimony on matters arising from his duties, from

‘producing official correspondence and documents, or from serving

as an expert witness with regard to the law of the sending state.

An honorary consul, in the event of his arrest, detention or

prosecution, has a right to have the fggk promptly notified by
\ - N
the receiving state to the head of the ordinary consular post.l43

If the ordinary consul himself is arrested, detained or



pam mme o

58

prosecuted, the information -should be sent to the c0ncérned
diplomatic mission in the receiving state.

| The pOSition‘today is that honorary consuls have few
privileges aﬁd'immunities,‘as cbmpared_to heads of consular posts
headed by careér COhSuls. ‘The-émployees and families of honorary
consuiates cannot claim any of the few privileges and immunities,
except as provided for by the law of tﬁe receiving state.l44
Tﬁis means that those]immunities depend wholly on what municipal
law‘says.

o
B. ADVANTAGES OF HONORARY CONSULATES

The optional character of honorary consulates gives each
nation ‘the right to decide, whether or not it wishes to receive
or appoint honorary consuls. There are financial and political

advantages to be gaihed from the use of honorary consulates.

1. Financial Advantages

Fof-Ehé past two decades the world economy seems to go Erom
one .difficulty to another. Inllhe early 1960s, scores of young
nations. in the Third World became independent.l45 Each of. the
independent states had to initiate and maintain relations with
othgr states, in other parts of the world. Each of the young
states is obliged, at least for its economic survival, /to have

i,

relations with industrialized nations of the North.l46 gSome of

the financial advantages of honorary consulates are remarkable.
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a) No Salary Paid to Honorary Consul

In most ‘cases no salary is pald to the honorary consul as

‘he often exercises private, lucrative act1v1t1es.l47 This is a

great advantage for the ap901nt1ng state, especially in harda

i

economic'times. It is possible that an appointing state might

secretly make, financial strength and business relations,

essential elements of the qualification of the would-be honorary

consul.

b) Miscellaneous Expenditure by anorary Consul

. . S . ]
about buying cars, renting offices and residences, buying office

equipment and other essential material for the func¢tioning of the

honorary consulate. Those expenses are paid for by the honerary -

consul. An honorary consul at the moment he accepts to become

~head of an honorary consulate, knows that he will or should be:

able to handle most, if not all, the expenditures of his posr.
The appointing state is, therefore, in a position to eajoy
services, for which it does not pay. This is not a negligeable
advantage, especially as concerns young, poor nations,of?the

»

Third wWorld.

2. Political Advantages

a) Knowledge of the Receiving State

The honorary consul, even when he does aot know much about
the appointing state,‘hsually knows much of the political and
business climate }q the receiving state. This 1is . probable,

especially if he is a national or permanent resident of the

The appointing state generally has not got to bother itselE

b



. | éo
l . receivﬂhg“state,l48 This is a political advantage. The e
| appointing state can rely on the honerary cordsul, .to paint a true

pitture of what‘obtaiéyuin the receiving state. That type of

n . . . . .t

information couldnenable the apoointing state~to assess tne
situation, and properly define its ob]ectlves in dealing W1th the
réceiving state 149 The honorary consul, who' gathers, processes

-

and -disseminates information.on the country, where he serves,

111 do invaluable work for 'the appointing state.

)  Building Confidence

Honorary consuls, by their mere presence in a given region,

4

will cause people there to know that the appointing state exists.

This sounds unnecessary, but it iS'pertinent. Today there are so

"y been heard of by most humam\beings.l50 The presence of the

I Jmany statee that a goo umber ©of small, poor states have not
honorary consulate of a given state, as portrayed.by its flag and

‘other insignia, is a source of propaganda For the appointing "

o
-~

. state. Tﬁa? could cause businessmen‘and‘political figures in the
receiving state to get information on the app01nt1ng state, and
Ieven eng up wanting to do business or-visit’ that a9901nt1ng state
- .as todrists.
. .‘ .

-t
- '

- . C.- ROLE OF HONORARY CONSULATES IN THE FUTURE T T T

= .
' R - 5

Article 68 of the Vienna Consular Convention stipulates that

.

I app01ht1ng or rece1v1ng honorary consular officers is optlonal

The/Consular Conventlon between the Rumanlan People s Republlc

y o

the Federal Feople s Republlc of Yugoslav1a (1962)7at Article

I 1. Present Practice of States
I and
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'3(3) provides: "The contracting parties shall ' not appoiht or

accept honorary consuLs.“151‘ Thus Yugoslavia® and Rumania- neither

appoint nor receive honorary consuls. The Consular Convention

- J

between the Rumanian-People's Republic and the Hungarian. People's

Republic {1959) at Article 3(2) provides: "The contragtfng

. o - AN .
parties shall not appoint or acceptf%onorary consuls."132
: 38

Hungary,.liké Rumatria and Yugoslavia, does not send and does not
receive honorary consuls. The Soviet Uniongfaintains that 1its

consular treaties, signed éince the end of Wo¥rld War II, include

a provision prohibiting the sending or receiving of honorary-

consuls.133 This Soviet position is different from that of the

Tsarist government, which permitted the appointment of ‘honorary

consuls.154
'The United States, Australia, and New Zealand accept, but do
not send honorary consuls.l5353 Canada receives and appoints

honorary consuls.!56> 1reland, ‘Pakistan, and South Africa recelive

and send honorary consuls,’bdgirély, for the most part, on career’

consuls.257 Thus, the practice of states is so diverse, that it’

is necessary to see each consular, agreement, in order to know

P
1 ot

is. FEMen states, which have a

what the attitude of a given state
* ’ L ’

well—defiﬁed general policy, migHE exceptionally give - up that

-

- .
policy, in order to accommodate a friendly state, for the sake of

reciprocity.

2.

)

Honorary Consulates in Future 7~ ‘ '

‘The honorary consulape.will'%eemingiy play a greater role in

future. The advantages of such consulates are incalculablg;
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especially the economic and political gains. The. countries,

" which use honorary consulates, are likely to continue to do so.

¥oung, small nations are resorting, more and more, to the use of
MY . - .
such' consulates. The international community should recognize
. . o : .

the growing use of honorary consuls and regulate it adequately.

a) Lacuna in the Consular Convention (1963)

The Japanese delegation to the Vienna Conferénce on Consular
Relafions leGB)'queried Chapter IILI (Consular Conventipn)
comprising of twelve separate articlesu which deal with the
honorary consul's privileges and ihﬁqnities. The Japénese
delegation prOpqsed only. one article to replace the twelvé
articles which were in the International Léw Cbmmissidﬁ Draft,158

The Norwegian delegate, who was opposed to having only one

article, stressed that instead, there was, 6 need to correct

. omissions in the privileges and immunities of the honorary consul

in areas such as the "inviolability of consular premises,

attendance at cqurt, registration of aliens, work permits and
permission for subordinates to import articles, free of duty on

i
first installation."139 <The Consular Convention (1963) deals

with the honorary consuls and honorary consulates in Articles 53-

68. Those articles and the Consular Convention {1963) in general

left the problem of the inviolaﬁilify of honorary consiulates

-unsolved and today those consulates enjoy only limited

3

o -
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b} Reconsideration of the Inviolabiliﬁycof Hotorary

Consular Premises

In .order to let.hohofary'consuls'assume the prominence and
v .
the growing 1mportance of their functions, it will be necessary
to ‘reconsider the 1nv101ab111ty of the premlses in which they
work. It might be difficult to convince many countries that
honorary consulates sﬂould-enjoy a minimum of inviolability,
because protection is insufficiect.

' For instance, a - modification of  the Consular' Convenbtion
1)

(1963) could make it compulsory for honorgry consulates to hqvc
their. premises, in .places other than thos;, which house a private
or public bosiness. In that way, the premises would be
exclusively‘devoted to‘official consular affairs,'and the
employees_there.should work exclusivel? for the honorary
consulate,rwhen they are in the premises.

This proposal 1s based on the increase in honorary
consulates. Honorary consuls Qil; not be efficient, cntil they
work in oremises which hase digﬁity snd prestige. The
sensitivity of the problems treated in'honofary consulates is
growing. Secrecy, as a rule, should barrecognizsd. Qny consular
sesvice, be it an Srdinary consulate or an hocorary consulate,
serves a foreign state.~ Secrécy is essential to ail operations.
) In order to éccord‘some degree of.inviolabilitylto the
premlses of the honorary consulate, it is essential tﬁatf?gose

premises be separated set a51de' 28d glven the respect tﬁey are

due. As long as the premises and the archives or documerits of
) ’
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the consulaté are mixed up, wfth whatever privéte_busingss the
honorary consul has, it will be hard, if not impoésible) £o apply
the principle‘of'inviolabiiity, 50 essegtiéllto any useful
consular intgrcodrge bétween nations. It 1is submitted that if
the pfemiseS'oElan hqnorary'coﬁsulate are‘complétely separafeé;
set aside and exclusively used fdr the business of the-hbnorary
consuiate, such premises oqéht to enjoy the qualified and limited
inviolabititf accorded to consular premises under Article 31 of
the Consular Convention (1963). ~ Thus the iﬁviolabilité enjoyed
by honorary consdlates;@ould be the same asléhe‘ihviblabiiity
accorded to ﬁrdinary coﬁsular posts, but wbuld be less eitensive
than that enj;yed by d?blométic premises under Article 22 of the
Diplomatic Coﬁvention.{lgﬁl). By granting qualified and limited
inviolability to honofary consulates, the internétianal community
would let‘those cénsulateé enjoy greater immunitiesland
privilegeslgnd fuﬁction béttef. Civilized societies would

benefit accordingly.
AN
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CHAPTER IV, ~

ASYLUM IN DIPLOMATIC AND CONSULAR PREMISES

Asylum in diplomatic and consular premises is related to the

problem of inviolability of such ﬁremisesﬂ There have been cases

‘where a pgrsén,'sought by the authorities of the receiving state,

takes .refuge in diplomatic or consular premises. : The main

question is whether or not the authorities of the receiving state
have a right to enter sughrpremiées, in order to take hold of the

refugee. Can the authorities of the receiving st%fﬁ act that’

’way, without the consent of the sending state? What law governs

asylum? - Is the pracﬁicé of asylum justified? .Are there

limitations to that practice? C ‘ R ?ﬁ. h

A. DIPLOMATIC ASYLUM AND ASSOCIATED'PROBLEMS

According to Peter Porcino, "diplomatic asylum is a grant of

refuge by a foreign state in its legation within the territory of

the refugee's home state."160 p legation'normally includes the
buildings, which house the diplomatéc mission and also ;he.
reéidénce of the chief of mission; ihlcages,where'there are a lot
of asylees, some counﬁriesTallow the legation to.be extended'tol

include'bther protécted.places.lel Consular asylum is asylum

granted ‘within consular prem'iées.le2 There is some generar

"acceptance in the international -community, on where and to whom

asylum'may be granted. When and for how long asylum may be

granted are still a source of discord.

v

y



_Qithdrawal of the refugee from the authority of the receiving
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Diplomatic Asylum is not usually granted to -common

criminals, but "to persons accused of committing political crimes

" or persecuted for religious, racial or ethnic ;easons}"l63

1

Diplomatic asylum should not be promised for the future. It can,

‘therefore, not be negotiated beforehand. It may be granted. when

the need arises. For instance, if the person seeking refuge is

in imminent danger. The 'qualification of the crime or the

‘motives for the persecution for which the asylee is a victim, is

determined by the state granting asylum. (According.to the
current practice, many states give full'recognition;to diplomaticr'

asylum. Some countries give only partial recognition, while

~others do not at all recognize the pfactice. Thus, .the -practice

A

has not been pnifdrm,'bécause gfoups of statesfrefﬁse or accept
diplgmatic asylum forldifferent reasﬁns. Neaingonning points
out, that theéé is a difference between temporary asylum and
detinitive asylum.l84 rTemporary asylum is granted to é refugee,
when there is mob action and éeneral lawlessness.z‘ln that case,
the refugee 1is handed back oﬁ the demand of the ofiiéers of the

government in power’ in the receiving state. This is a less

controveﬁsial grant of asylum. Definitive asylum is a permanent

statﬁ; the state of refugg'does not surrender the refugee to the
teceiving-staﬁe. | ‘ |

Asylum on wafships is assimilated to territorial aéylum,
because. a Qérship is fictionally a ﬁart of the national

territory.165 Asyldm on merchant ships istﬁot recognized,

N
L]
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because me;cHant vessels are not exémpéed from local
jurisdiction. While such ships'ére.in foreign ports; tﬁey are
liable to be searched by local authorities, and_local'éubjects
maflbe arrested for criminal offences.l68 '

Diplomatic asylum under both customary and conventional law

-has fallen victim to some unresolved problems.

1. Under Customary International Law
Whenever we_deaL $iH1 custom of any sort,.there is a -

significant question. When does a practice become a custonm?

- Customary international law exists, when a given practice is:

supported by a conviction on the part of states, to the effect
that the practigé‘has\beCome obligatory in intérnationél;law.167 
Such a practice should be commonplace, within a geographical or

sociological area. .

Diplomatic asylum has not yet'received world—wi@e

¢ ‘

acceptance. It is not'therefofg a custom of the whole
international community. It is difficult fo.formulate a general
position, which is adhered to by most civilize& nations. In
spite of all these uncertainties, there is one part of the world,

where diplomatic asylum has gained extremely broad-tecognitfonh

among nations. Diplomatic asylum is widely accepted in Latin

America.l88 In Latin America, the instability of governments has

paftly contributed to the practice. Often, when there is a

change .of government; political refugees seek’asylum or temporary

[

refuge in embassies or consulates. _ ) o .
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Similar to diplomatic asylpm was -the custemary‘practice of
taking‘"bast" in Persia.l®9 The practiee of‘bast'er'sahcteary
was carrled out in three types of places 170 1t could be in
sacred bulldlngs, or moeques; in stables or at the tails of
horses, which belonged to the sovereign or membere of-the RoYal
Faﬁily; or in. the neighbourﬁood of artillery; Persians, once ih

a while, would take bast in the British legation in Tehran and in

consular posts in places, such as Tabreez and Shiraz.l!7l The

British government‘ended up tolerating those who took bast, and
the Persians recbgnized'the right of the British to receive
refugees in their legation and consular posts iIn Persia.

The problem of the grant of diplomatic aeylum and customary

international law was one of the issues.faised in the Colombian-

_Peruv1an Asylum Case {}950 172 M. Victor Raul Haya de la Torre,

leader of a polltlcal party, who had been accused of organizing a-

coup.d'ﬁtat in Peru, had taken refuge in the Colombian‘Empassy in
Liﬁa.113 TheAColombian govefnment granted diplomatie asylum to.
the refugeei CBlombia{ the state granting asylem, argued that it
was competent .to qualify enilatefally and defiﬁitively the

at

offence of Haya de la Torre.l74 (Colombia asserted that its right

to ‘qualify that offence was backed by the Bolivarian Agreement on

Extradition of 18 July, 1911, and the Havana Convention on Asylum

of 20 February, 1928 and American international law in

.generalﬂl75 Colombia also requested that Peru, as the

— :
territorial state, should give guarantees necessary for the

‘departure of Haya de la Torre from Peru, with dueufegard to the
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inviolability of his person.l76 By invoking American

international law in general, Colombia scught to rely on an

‘alleged regional or local custom peculiar to Latin-American

states.177 The International Court of -Justice in discussing the

issue of custom, stated that the Party, which relies on a custom )
must prove that “the custom is established in such a manner “that
it has become binding on the other Party."l78 The Colombian

goevernment was, therefore, required to prove that there was a

4

constant and uniform usage, which gave the state granting asyluml
the unilateral right to qualify the offence of the refugee. The

Cou&t found that Peru had constantly repudiated the alleged

custom . _ i : .

by refraining from ratifying the\Montev1deo COnventlons of
1933 and 1939, which were the first .to include a rule
concerning the qualifications of.the offence in matters of
dlplomatlc asylum.179

l

The Court concluded that Colombia had Aot proved the existence of

such a custom between the two PartiPs.lBO The Court. did not

1
exclude the possibility that such a custom could exist between

'certaln Latin-American States; only that such a custom could not

f

- be invoked agalnst Peru in the Asylum Case (1950) 181 | The Court

'

concluded that Col?mbla,ias the state grantlng diplomatic asylum'
was "not competent to gualify the offence by a unilateral and
definitive decisioe, binding on Peru."182

The Court pointed out the difference between territor;al‘

asylum and diplomatic asylum.183 Territdrial asylum

(extradition) implies only the normal exercise of the territorial

sovereignty, because the refugee is withfh the territory of the

¢
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state of refuge. A decision to grant dipiomatic asylum implies a
derogatica from the‘scvereignty of the territorial statei
Diplomatic asylum withdraws,che refugee from the 1egal
jurisdiction of the cefritorial state and necessarily involves an
intervention in matters that are normally within the exclusive
combetence of tﬁat.state.' Because of the risks wﬂich diplématic
asylum creates, the Coart stated clearly that such a derogatioa
from territorial. sovereignty would oﬁlylﬁe given legai
recognition, in each case, if its legal basis is established.l84

4.
The International Law Associacion stated in 1964 that there is no

rlght of asylum in customary 1nternaglonal law. 185 Today the
right of asylum is not. generally accepted as a rule of customary
international law; however, it may have that character among
certain Latin~Aﬁecicah Sﬁates.l86

Judges AlQarez,’Aaevedo aad Caicedo Castilia in their
dissenting opinions discussed the issue of the customary
international law applicable to Latin—American States.187 IJudge
Alvarez said that che;instithticn=og asylum was a part of the.
Latin-American international law, because in spite of .the
changing attitudes of governments in that part:of the:world,
there were specific paacthes or methcds, which Latin-American

: ‘ .

States followed in applying asylum.188 Judge Azevedo argued that
the practice of asylum in Latin Amerlca was already anthue,
extensive, continuous and particular to the region.189 Judge
Azeyedo_said "that the Latin—American countries practiFe asylum

extensively, whether actively or passively...",120 and that the

occasional denials of the practice by certain countries

]
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“constitute viclations of an already establiehed rule,'fqr a

State cannot oppose a custom previously accepted."12l In Judge

To destroy such a custom, a clear, coherent, unilinear’
attitude would be reguired, such as that of the United
States for instance, which, while refusing to become in any
way involved in the institution of asylum adopted byuthelr
sister-republics, have in practice shown toleration in some
extreme cases, although with restricted effects. 192

Judge Azevedo asserted that treaties often are simply the

codification of customary rules. Such treaties have a

declaratory effect.123 - In those circumstances, it would be

dangerous for a state to procleim that it is,bouﬁd only by

_conventions, which it has -signed and ratified.l94 According to

that judge, customarerules would  continue to .apply. even if the
state, whlch had recognlzed and respected a given custom, did not
sign and ratify a treaty which codified that custom.

Judge Caicedo Castilla asserted that "diplomatic asylum is

‘an international custom-'of Latin America."l93 Some of the

-

reasons he'advanced were that American Republics had been
practising asylum, had eccepted the unilateral qualification,
exercised by the state granting asylum and had granted the
reqUests for the indispensable safe-conducts toeenabye the

refugees to leave the terr1tor1al state.1l96 Judge Caicedo

Castllla argued that the custom of dlplo tic asylum had bheen

'\‘lBOOs.. By

recognizing the practice,'thé American Republics %ccepted its

continucus, since it arose in the mlddle

obligatory nature. ' .

. .
‘;\3 kY . !
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In'their diséenti@g opinions Judges " Alvarez, Azevedo, and

Caicedo Castilla argued that there was: a customary international’

law of diplomati¢ asylum applicable to the Parties: Peru and

Colombia. These dissenting opinions insist that there are

- -

customary international law rules, which apply to diplomatic
A . ' .
asylum in some Latin-American States. There was insuggkcient

evidence to establish that there was a rule of thewunilateral and

definitive qualifications of the 'offences of .refugees.l97 The
dissenting opinions do not ‘establish that such a_customa;y
practice exiéted between the Partieé, even iﬁAiE existed between
other étapeé idﬁ;hé Latin-American region.

~

2. Under Conventional Law . Om

Some conventions, dealing with_diplomatic\and consular

premises, are completely silent on asylum in missioh and consular

premises. It is proposed to 'first look at the two Vienna

S

Conventions on Diplomatic and Consular Relations; then turn to

other conventions.

a) The Two Vienna Conventions on Diplomatic and Consular

Relations
Article 55 of the Vienna Convention on Consular Relations
(1963) and Article '41 of the Vienna Convention on Diplomatic

Relations.(1961) provided that consular and diplomatic premises

may not be used for purposes,_whiéh are incompatible with the

legal'functidns of such premises. This easily leads to the

misconception that the two Vienna Conventions preclude the grant

e

of diplomatic asylum in thoseipremises.,.
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Article S(m) of the Consular Ccnvention {1963) proyiﬁeé that
a consular post may perform "any other-Eunctions‘entrusted" to it
py‘the sending state, if such functions are not prohibited by the

law of the receiving state. This is an indication that Article 5

of the Consular Convention does not give'a‘comélete list of the

- .

functions of consular posts.
Article 3(1) .of the Diplomatic Convention (1961} stipulates

that "the functions of a‘diplomatic mission cohsist ‘inter alia

~

The two words inter alia show tha't-si:h.e JList under Article

in:"
3 is-not.;ompléte, or at least, that thgliigt is not exhéqsﬁive;

.In.its debateé in 1975, the United.Nations General Aséeﬁbly
expregsed;the view that the'grant of diplomqtic'asylum may 1in

@articular conditions be regarded as a proper function. of

‘embassies and ‘consular posts.l98 Mr.' Fernandez Ballesteros of

;ﬂfuguay, speaking during those debates, declared that his

délegation considered that the institution of diplomatic asyigm

was an instrument for the necessary protection "of the human

rights which had been so highly praised and, at the same time, so
| = 1 |
carelessly trampled in recent times."l1?? The delegation of

Uruguéy further stated that the. international community ought to -
improve the existfgg machinery of diplomatic asylum, while using

the rules of international law both to prevent the lack of

respect for human rights by'governmemté and to prevent abuses

1

which diplomatic_agents'commit in the exercise of diplomatic

asylum.28® " The-  delegation of Uruguay underscored one of the
difficulties. It is important._to protect human rights through
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.territorial states..

74

‘the‘practice of diplomatic asylum.'.lt'is also important. to use .

international law to curb the abuses, which make diplomatic

asylum pass for a serious. interference in the internal affairs of

e

Secondly, the Consular and Diplomatid Conventions, Dby

. ! i o o
providing for the inviolability of both mission and consular
‘ TR, N "

_hpggmises,-strengthen the right of missions and consular posts to

Te—

gfant’dipigﬁatic.ésxigm. In the result, diplomatié asylum will'

. “dentinue to be granted, even tﬁbﬁ§ﬁ“fhe*practice continues to

T e e———

cause .much ink to flow. Im unstable,.political envirqnments.the
practice stiLl;hés a long life. In the very developed and
industrialized couhﬁfies, where political institutions are

stable, and the judicial appafatgsﬂgrovidés sure guarantees for

the due process of law,'diplomatié aéylum_does not 'seem a

- necessary solution to resort-to frequently.

[
“

It can be concluded that.tﬁe\pyo Vienna Conventions on
Diplomatic and Consular Relations neitﬁéfnexpreésly include nor
exclude the right of states ta grant diploﬁatiq ot consular
asylum.‘ However, a failure to mention a right expfessiy does not
always mean that the right does not e;ist. Furthermor?,‘both
conventions, in their preamble;,taffifm that the rules of
customary international law .continue to govern matters not

expressly covered by their-provisions.

b) Conventions Regulating Diplomatic Asylum

Qutside Latin America there is no treaty on diplomatic

. . . . -
asylum.20l  In order to avoid certain abuses of the practice of
P ,

asylum, some Latin American States regulated the Latin-American
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practice by multilateral treaties.202 The available treaties

S .
are all multilateral.

i) The Montev1deo Treaty on Penal Law (1889)203\
\ b .
The first multllateral agreement deallng with dlplomatr_

asylum.in_Latln Amerlca was the,Monpev1deo Treaty dn

International ‘Penal Law ©f - 23 January 1889. This Ereéty is 1in

force among Eive\iiiif ies, namely, Argentina, Paraguay, Bolivia,

(

Peru and Uruguay which agreed to the.treaty, signed and ratified
it.204 Article 17 of Title II of that treaty deels gi?h
drnlemath_asylum Under ‘that Article, pefsons who are charged
with non- polltlcal offences, lf they seek refuge -in-a .legation,

shall be surrendered to the local authorities by the head of
the said legation, at the request of the Mlnlstry of Foreign
Relations, or of his own motion.205

Article 17 further provides that asylum,

shall be respected. with regard to political of fedders, but
the head of the legation shall be bound to give immediate
notice to the government of the State to which he is
accredited; and the said government shall have power to
demand that the offender be sent away from the national
territory in the shortest possible time. The head of the

~-.._ delegaticn shall, in his -turn, have the right to require

proper guarantees for the exit of the refu%ee without any
1njuryjto“;he inviolability of his person.

The last pafégrebh”of_A;ticle 17 provides that the same rule
shall apply to refugees on board a .man-of-war anchored in the
territorial waters of the territorial state.

The treaty of 1889 provides that diplomatic esylum is

granted to political offenders, but not to persons charged with

common crimes or non-political offences.. The place of refuge is
either a legation or a warship. The treaty leaves one crucial
problem unsolved. _ It is silent on who qualifies the offence of
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" the réfugee. “Article 17 also provides that the territorial State

may request that the asylee leaves the country. The head of the
Al ) )

- " delegation -also has the right to require proper guaranteéé‘for

¢ ) . .
the safe departure of the asylee. The territorial state, may,

therefore, recognize the asylum granted to an asylee;*bd& refuse

to‘graht'a ;eqﬁesf for the safe-conduct of that asyleel That

‘prolong the asylum in, the ledgation unnecessafily,

—_

"
[

\

ii) ,The Havana Convention on gé?lumk(1928)207

The Havana Convention on Asylum was signed on 20 Febrdary
1928, and it entered into force on 21 May 1929.208 TWénty—one-

. countries (including the United States) signed the treaty. The

delegation of the United States of America, in signing the .

convénEiOnfmadefag explicit réservation, placing on record that
the United States did not recognize or subscribe to as part of

"international law, the so-called doctrine;df“asylumﬁzog The.

Havana Convention (1928) was ratified by sixteen countries.Zfdr
The Dominican Republic after having ratified this ‘convention, did
on 6l0ctober 1954 denounce it.211l -

The first paragraph of Articlé 1 of the‘Havaha Convention on
Asylum {1928) provides: ‘ N

-

It is not permissible for States to grant asylum in

legations, warships, military-camps; or-military aircraft to

persons- accused or condemned for common crimes, or to

deserters from the army or navy.

Article 1 paragraph 2 of the Havana Convention on Asylum
"(1928) stipulates that persons accused of or condemned for common

crimes shall be surrendered upon the request of the territorial

. State; 1if such*persons had taken refuge in legations, warships,

—~—

¢

—
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militarf campe or in military aircraft. That Convention  forbids

dlplomatlc asylum where the refugee 1s a common criminal.

Artlcle 2 of the Havana COnventlon on Asylum (1928) provides

" that grants.of asylum to political offenders in legations,

warships, military camps or military aircraft are permissible

to the extent in which allowed as a right or through
humanitarian toleration, by the usages, the conventions or
the laws of the country in which granted and in accordance
with the following provisions.

Article 2 goes on to state the.aifferent provisions in six
paragraphs.\ Asylcm is granted in urgent cases and it is Eor the
t.ime necessary for the asylee to ensure hlS safety in some other
way. , Secondly, .the diplomatic agent or the commander of a
warship, military camp or aircraft shall immediately, upon
granting asylum, make ‘a report to the\Minister of Foreignv
Relations of the territorial state or to the iosal administrative

. _ o N : .
authority, if the asylum was granted to“the asylee outside the

capital. Thirdly', the territorial state may request that the

refucee'beKSent out of the national territory as early“as
possible. Taeaaiplématic agent of the state of refuce.is at
liberﬁy to reguire guarantees foc the safe departure ochhe-
refugee. I |

Article 2 also provides that refugees shall not be landed in
any part of the territorial etate or in any place too near to
that.state; While_benefiting from asylum,'asylees shalL not be
free to perform acts against the public peace. Finally, etates

are not obliged to pay expenses incurred by one granting asylum.
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Under Artlcle 2 dlgiomatlc asylum is allowed strlctly for
,polltlcal offenders However, the Havana Conventlon on Asylum
: - N )
(1928) does net determine which stete qual1f1e5'the offence. Is

the‘quelification unilateral d{ joint? - Is such a gqualification

unattackable? ' This Convention is also silent on the meaning of

A

"urgent cases". These unanswered questions surfaced. in the

Asylum Case (1950)., These issﬁes”kill_be discussed later on in

ffhls chapter. ,212 : .\\'

1ii) The Montev1deo Convention on: Polltlcal Asylum (1933)713

' The Montevideo Convention on Polle;eal Asylum_wai.SLQned on
26 December 1933,.by eighteen Latin-American States; it entered:
into force on 28 March 1935.2147 Fifteen\countries ratified the
conventlon, but the Domlnlcan Republic whlch had also ‘ratified 1t

\

denounced it on 6 October 1954 215  The Unlted States of America

did not 51gn the MonteV1deo Convention on - Polltlcal Asylum

(1933).216
| Article 1 of the Montevideo Convention on Political Asylum

(1933) replaces Article 1 of the Havana Convention -on Asylum
! A -

(f928). Article 1 of the Montevideo Convention on Political

Aéylum (1933) does not deal with the - problem of the‘e§tradition
. . \

\
\\

Arﬁiéle 2 of the Montevideo Convention on Political Asylum

of persons, who take refuge in forei'gn territory.
P S g g

(1933) provides: "The jddgment of political delinguency cdncerns

‘the State which offers asylum." According to this article,‘?t is

the state granting asylum that qualifies the offence of\$he

xefugee. This is the righE given to the\state of refuge\ﬁo
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unilaterally qualify the offence. 1In.the Asylum Case (1950) the

S

problem” of the unilateral qualification of the offence of ‘the

refugee -was. discussed.217 peru's failure to ratify the .

a

. : , ‘ .. ' s e :
Montevideo Convention on Political Asylum was one of the

-argumeénts, which Peru put forward in the Asylum Case (1950) to

\

prove:that the Peruvian government did not acdépt unilateral

. . . 4 . . R
qualification in matters of diplomatic asylum.Z218 \\
' N,

Article 3 of the Montevideo Convention on Poli%ical Asylum

(1933) creates a right of states signatories'to‘graﬁt'asylum.
. o 1y ‘-\ .

Il .

Political asylum, which is a humanitarian institution,. is .not
AN

subject to reciprocity. Article 3 also provideé'thah even

states, which do not .recognize political asylum may préctiSe it

\

in” foreign countries within the limits allowed by the said -
. - N

b

foreign countries. 'Agy persoﬁ'may ask'f9r political -asylum
whatever his nationaiity. | .

This Convention does noﬁ'make asylum the right of a-refugee
under international law. Asylum ié still the right of each

state. A state may grént or refuse to grant asylum. Such a
decision is sovereign and belongs solely to the state to which a
refugee has made’an:appliCation for asylum. The grant of asylum

is one of the discretionary powers of a government.

iv) The Montevidéo Treaty on Political Asylumfand Refuge (1939)215

ThelTreafy on Political Asylum and Refuge was signed at

Montevideo on 4 August 1939, at the Second American Congress on

-

. . . T v M : ¢ .
Private International Law by six countries: Argentina, Bolivia,

!
Chile, Paraguay, Peru and Uruguay.220 The preamble of tlie treaty

———
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says that the Treaty én: Polltlcal Asylum and Refuge (1939)
‘;elaborates Tltle II of the &reaty on Internatlonal Penal_Law
‘eigned'at ﬁontevideo on 23 Janua;y_1889.221 Only two countries,
Uruguay and Paraguay, ratified the Treaty on ﬁolitical Asylum

'(1959) 222"‘Sz.nce only two counttles ratified the Treaty,_ it |
: ;could 1nd1cate the reluctance of the Eour other sxgnator;es ko
have the treaty enter 1nto force. | |
'fhe Montevideo Treaty on Politioal Asylum and Refuge -(1939)

.

at Article 1 provides: ;

. o
Asylum may be granted without distinction of nationality and

without prejudice to the rights and obligations of

protection appertalnlng to the State to which the. fEEugeea
belong.223

This article states one of the doctrines of the institution

.of- asylum 1n certaln parts of Latln Amerlca-' that in the
granting of asylum there should be no dlscr1m1natlon based on the.
nationality of refugees. An asylee does not lose his rights to
protectlon as a citizen of a given state solely because another

state has granted him asylum.

Article 2 of the.Montev1deo TEeaty on‘Political Asylum and

Refuge (1939) provides: . ‘ : E
- Asylum may be granted only in embassies, legations, men-of-
war, military camps or military airplanes, and exclusively
to persons pursued for political reasons involving
concurrent political offences, which do not legally permit
extradition. The chiefs of missions may also receive
refugees in their residences, in cases where the former do

not live on the premises of the embassies or legations.

Article 2 restricts the @rant of asylum to political:
of fenders, or persons pursued for political reasons, or to

political offenders, who cannot be extradited for legal reasons.

o . L]
/ * - N W
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residences of chiefs of missions to the premises of embassies and

legations. Asylum will be reg ler, if the asylee takes refuge in

the residence of an ambassador, in, cases where the ambassador's

// R

residence is out of the premises of the embassy The Vienna

e

Conventlon on Dlplomatlc Relations (1961) at Article 30

3551m11ates the private residence of diplomatic agents to the
premises of the mission. Such privete residences and the- .
premises of the mission enjoy the same inviolability and

~

protection.

= Aarticle 3 of the Montevideo . Treaty on Rolitical Asylum and

‘Refuge (1939) provides:

ASylum'shall not be granted to persons accused of political
"“who shall have been indicted or condenned
previously for common offences, by the ordinary tribunals.

The determination of the causes which_ induce the asylum.

appertains to the State which grants it.22
This'article is similar to Article 1 of the Montevideo
Conveption'bn_Political Asyldm (1933),226 because both articles

forbid the granting of asylum to persons, who have been indicted

.or condemned for common offences prior to their request for

{aeylgm. L | s . ] -

[

Article 3 of the Montevideo Treaty on Political Asylum and
Refuge (1939) is also similar to Article 2 of the‘ConQention on
Political Asylum (1933).227 Both erticle%‘stipuiate that the

qualification of the offence in matters of asylum is the right of

the granting state. In the Asylum Case (1950) the Court could’

db; apply the rule of unilateral qualification, because Peru had

' For .cases of diplomatic asylum Article 2 assimilates the

b
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not ratified the,Montevideofoeaty on Political Asyluﬁ and'Refuge*

(1939).228

1

4

. v) The Caracas'CohvenEion-on DiplomaticRﬁs§lum (1954)229 -

W

The Caracas Conventlon on Diplomatic Asylun was 51gned on 28
March 1954.230 0f the twenty states signatories of the
convéntion,'four of them, Guatemala, Uruguay, the Déminican
Re?dbliciand Honduras, signed with reserva;ions.231 Eleven
countries ratified the conQention,232 which eﬁtered into force on
29 December 1954.233*

Article 1 of the Caracas Convéntion on:Biplomatié As?lum
(1954) provides-that asylum granted in legatiohs, war wvessels, -
and military camps or aircraft to persons being sought for
political crimes or for.political reasoﬁé shall be respected byi
the térritorial state. Earégrapﬁ 2 of Article 1 defines a

legation. For the purposes of the convention a legation 1is the

seat of a regular diplomatic mission, and the places set aside by

o

‘them as dwelling pldces for asylees, when the number of asylees

.exceeds the capacity of the buildings.,‘Paragraph 3 of Article 1

provides that war vessels or military aircraft, which are
temporarily in éhipyards, or in shopé:for repair are not a blace
of asylum. |

Article 2 of the Caracas Convention on.Diplomatic Asylum
{1954) provides: |

_ Every State. has the right to grant asylum; but it is not
K\» obligated to do so or to state reasons for refusing it.

/
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Article -2 establishes,the right of»a-state to grant

diplomatic asylum, but a state shall’ not be obllged te grant’

asylam. A state that refuses to grant asylum is under no

R S S .
, ‘
.
¢
A
4

from this article is that no individual right to demand and be

‘ gianted asylum is created. The state .retains its sovereign right

T T
.

diplomatic asylum. If there were an‘individual right of asylunm,
‘persons who have-ﬁeen refused asylum would have free access to
courts of ‘law in matters of oiplomabic,asylum. That would create
a.difficult situation and fid states of their sove;eignty in a
aelicate.area.234 It might also cfeete_an‘atmosphere of’discrust
between granting states and‘asylees.' . . ﬁa ' :'-

Artlcle 3 ‘forbids the grant of dlplomatlc asylum to persons
who have been Lndlcted or dre on trial for common offences or

have been convicted by recognized courts of law. "Similarly,

T

asylum should not be granted to "deserters from land, sea, and

enter a’Place that  is not suitable for diplomatic asylum under
Article- 3(1), shall be invited to leave or shall be surrendered

to the local authorities. The local authorities may not try such

T

persons "for political offences committed prior to the time of

-
o

the surrender."” : ) N

-

Article 4 g;wesiﬁne state granting asylum the right to
. . /’
qualify'tne/néture of the offence or the motives for persecution.

o

T

—\

obligation to justify its refusal. The conclusion to be drawn

to use its discretiona:y‘pOWers to grant or not to grant’

air forces." _Paragraph 1 of Article 3, provides that persons who

h //’-— . * * . * I} - » ) ’ .
However, this article is silent on whether the qualification is

’
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provisional. definitiQE or unattackable. "This aftﬁcle_is,
1mportant, becaUSe it stlpulates that the grantlng state has a

rlght to unllaterally quallfy the offence The problem of the

A

:1ght to‘qual}fy unllaterally came up in theQAsylum Case
(1950).235 L . . o ' -

By 1950, the Montev1deo Conventlons of 1933 and 1939 were

the only conventions, which first included a rule conce;ning the

" qualification of the offence In matters of dlplomatlc asylum

Pern had nerer ratified any oE the two conventlons The

International Court of Justlce for that reason refused to lnvoke

———

. the prov151ons of those treatles against Peru.

Artlcle 5 of the Caracas Conventlon on Dlplomatlc Asylum

(1954) stlpulates that asylun may not be . granted except 'in urgent

. cases and for the time strictly necessary for the asylee‘to leave

the territorial state with,guaranteés granted by that. territorial

state so that his life, iiberty'or pefsonal-integrity may be

protected, "or that the asylee's safety is ensured in some other .

Wway. This article limits the circumstances in which asylum may
be gtanted. One of the problems which arose in the Asylum Case
(1950)236 was what meanlng should be given to_ Urgency". Was the

dlplomatlc asylum granted to Haya de la Torre one that fulfllled

the condition of urgency? Haya de la :Torre was granted asylum by

the Colombian Embassy on 3 January 1249, three months after the

military rebellion. The Court concluded that such circumstances
made "it difficult to speak of urgency."237 The decision of, the(/

Court and some dissenting opinions on urgency will be examined
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below 1n this ohapter Article 7 of'Eﬁé”Caracas.CQnMention-oﬁﬂl
Diplomatic Asylum'(1954) provides that wthe @degfee of urgency" in
matters.of the gtént of‘diplomatic'asylum shall be determined by
the state.granting asylﬁm. This confers on the'granting'state a
unllateral right to determlne urgency =

Artlcle 6 or the Caracas Conventlon on Diplomatic Asylum

-~

(1954) gives examples of urgent cases. Urgent cases are:

... those, among others, 1n—wh1ch the individual is belng-
sought by persons or mobs over whom the authorities have
lost.control, or by authorities thémselves, and is in danger
of being deprived of his life, or liberty because of
polltlcal persecution’ and cannot, without risk, ensure his
safety in any other way.238 ' : S

The list is not exhaustivé and should serve simply as

- . v

examples for the diplomatic agent, who determines “urgency”.  The

'.expression Yamong others" leaves the door open for other kinds of

urgent cases. It w0uld=appéar'that the aim is to give tha

granting state enough latitude to distinguish between what is
Cod .

urgent or not. Even where the conditions or urgency have been

=

fulfilled, the granting state is under no obligation to grant

diplomatice asylum. It would'appear that the drafters of Article

6 meant that diplomatﬁc asylum should be granted only in
exceptionally grave situations. 'This appears to be the general -
trend in the international agreements; which regulate diplomatic
asylum, probably’because the grant of it is likely to create

political frictions between states. The International Court of

Justice in the Asylum-Case (1950)239 acknowledged the gravity of
the practice, when it said that diplomatic asylum "withdraws the
of fender from the jurisdiction of dhe territorial state ahd

5.1



’-

[ T

e,

)

T e o
;EQnstitutes.én'intervention in maﬁténs which are exélusivefy
‘within the éaﬁpgténce'of Ehaﬁ state."240
.Thug, the Court contrasted the gfavity of diplomatigqssylum
‘.‘wifh territorial asyium,:whibh is.nqt‘aé gréﬁe;‘because‘thé
competence "to grant territorial asylum “implies“onlyrthe normal
exercise gf ;he‘térritoriai'éovefeignty,"2ﬁl for the refugee ié
put of the territory of the state wbsfe the crime was committed,
.\and ny decision to grant territorial_;syLum is not derogatory go
ﬁhﬁrioﬁereiénty of that state.242 |
Article 9 of the Caracas Cénﬁebtion on bipiomatic Asylun
(1954) obliges the dipleomatic ~agent grantinglaSylumlto_taEe into
consideratioﬂ? the information given to him g} the ter;itofial
-étate, in deciding thé nature of the offence or the existence of

-

related common offences. The article further sﬁjpulateé tﬁét the -
territorial govérnment should provide the asylee‘safe passage
from the country on the demand of thé‘sta;e granting asylum. The
arﬁicle:éléo provides that the decision of the granting state to
continue the asylumlshall be respectea. The right of safe
conduct is fecognized under this article. . Artigle 17 provides
tﬁat‘fhe territofial stqte'after granting a requeét for safe’

conduct' may eventually ask for the extradition of the asyléen

The problem of safe conduct was discussed in the Asylum Case

©(1950) .243 . The Court held that there was no ledal obligation for
a territorial state to graﬁt a request .for a safe conduct. The
Caracas Convention on Diplomatic Asylum (1954} responded to some

of the questions,- which were raised - in the Aéylum Case (1950):
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the right of unilateral qdalyfication'by the granting state,
urgency, safe conduct and respect for a grant of dipiomatic

asylum or the maintenance of it.244 . \

It is submitted that even though general (of universal),’

" conventional law does not, expressly regulate diplomatic asylum,

regional, conventional Law regulates that practice in Sbméubétin—
American . countries. The Diplomatic Convention £l961) and the
Consular Convenﬁion {1963) are éilent on the qgeétidn of thel
right:- of states Lo grant as?lua_in diplomatic and consular
éremises. However; the two coﬁventions; in théir‘preambles,
affirm that the rules of customary internaéioﬁal law continue to
govern mattérs not expressly‘provided for. Fufthermore,_Afticle
5{m) of Ehe bonsular Convention (1963) provides that.a consular

postﬂmay per form any functions, which are not illegal within the

' receiving state. It is also important to realize that Article

5(1) of the Diplomatic Canention (1961) does n&t give . an
exhausti&e list of the functions of diplomatic missions. It is
;ogical to staté that, ‘in certaiﬁ circum&hénces,'the grant of
asylum in.diplomatic or consulaf premises may be regarded as a
proper function of embassies and consular posts. |

Sbme Latin—American counﬁries have made éignificant
contributions to the development of regional'diploma£ic-law. The
Montevideo.Treaty cn Internatiogal Penal‘Law (1889), the Havana
Convention on Asylum (1928}, the Moﬁfévideo Convention on
Political Asylum (1933), the Montevideo‘Tréaty ﬁn‘Political

Asylum and Refuge (1939) and the Caracas Convention on Diplomatic
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‘Asylum .(1954) are instruments, which govern important’ aspects of

’

diplomatic asylum in some Latin-Americad countries.

N - /£

Unfortunately, no convention of universal application expressly

regulates the practice of diplomatic asylum.

v <.
3. Difficulties of Diplomatic Asylum

: T :
The granting of asylum in mission and congsular premises is

frahght with difficulties and complications, which are not easily

“ o

dissipated. ‘First, diplomatic asylum interferes withhﬁhtiondl

|

sovereignty, bhﬁch is cent;af to- international intefcoqfsé
between modern étates.245: Each state‘énviOuslylseeks-to
maintain iés independence and sovefeigﬁty at all moments, and
oﬁten'goes to war to preserve those attributes, which constitute
a source- of pride for each sfate in the condert of naﬁions;
Secondly, .diplomatic asylum could encourage domestic unrest by
offering to poiitical offenders easy refuge.246 -Suqh offenders.
could act; as if the embassies wefe havens for the eﬁémies of the
government of the receiQing state. Thirdly, it is difficult, 1f
not impossible, to determine exactly what is a common crime and
how it dif?grs from a poiitical crime.247 This problem of
definition is still intractable, beéausg/}he concept of crime
largely depends on the poliﬁical philosophy of each soéiety.

For instance, in some younyg countries, where Third World
dictatorShips.are almost the rule, political offenders are often

given harsher punishment than would receive common criminals.24B
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Finally, diplohatic asylum may cause conflict between states, for

~example, between the sending and.the receiving state5.249

All these four .difficulties hihge on the principle, that

diplomatit asylum is an interference in the internal affairs: of

" the receiving state.. Diplomatid‘asylum is not usually one of the

traditional functions of consular ﬁosts and'embéssiesil fhe fule
of thumb is that the ‘grant of it fequires ex tremely humane
action: secondly,‘the state granting it should not interfere
unduly in £he internal affairs of ahother ététe.250 The
humanitarian motide behind thé grant of asylum is of oveiriding'

iéfortance to the whole international community, because of the.

human lives it ¢an save.

B- JUSTIFICATION OF DIPLOMATIC ASYLUM UNDER INTERNATIONAL LAW

The practice_oE diplomatic asylum is simplg_iblerated,
treaty-based or beCOmeé a reality, bgcause a refugee is in
danger.' Somet imes justifying diplomatic asylum is diffidult.
The easiest way ;p”jﬁshify it is to argue that the practice hés

come to be accepted.

1. Where the Practice is Treaty-Based

Different Latin-American-Sta;es tried to regulate the
practice of diplcomatic asylum by various multilateral treaties:
the Montevideo Treaty on Penal Law (1889):251 the Havana

Convention on Asyluﬁ'(1928):252 the Montevideo Convention on

Political Asylum {1933);233 the Montevideo Treaty on Political



90 - . j : ) o

\

Asylum and—Refuge (1919):254 and the Céracas'Convention on.
Diplomatic Asylum (1954).255 fThe five treaties just enumerated
entered into force at différent_times,‘éxcept the'MonteQideo

Treaty on Political Asylum and Refuge (1939), which was ratified

by only §wo out of six signatames, 256

The Montgiiﬂeo'Treaties of 1889 and 1939, the Havana

:

Convention of 1928, and the Caracas Convention on Diplomatic

Asylum of 1954'recognize_£he right of a state to grant asyEpm tb
an individual’.257 Asylum'remains a privilege which a Latin-
Ameriéan state may grant to an individual, who requests as?lum;
However, aéylum is not -an inaividual’s right; it is not a
condition Ebﬁ?aifzinhgfgnt-in anyrindividualjéés Signéﬁoriés to
the differeﬁt‘Latin—American treaties are often different. Not
all;cduntries have signed the same ﬁreaties. Ratifications are
inconsistent. Some states ratify one convention' but ‘refuse to
ratify tﬁe other. From the current list of ratiEicaLions
Eourteén countries respect a right of asylums The countries are
Argentina, Bolivia, Brazil; Cés;a Rica, Ecuadoﬁ, El Salﬁador,
Haiti, Mexico, Panama, Paraguay, Peru, Dominican Republic,
Uruguay, and Venezuela.259

Under univer'sal international law the grant of asylﬁm
remains a discretionary act of the state. No individual, who has
been refused asylgm, will - have grounds to sue the state, which
rejected his request for asylum. There might be a moral duty on

the part of the state, which h!g¥received a request for asylum to

grant it, but that duty is certainly not legal.

1
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2. Where Practicé'is Merely'Tolerated,

Some states neither completely reject nor fully ;ecqgniie
diplomatic asyium. it is, thereforé, hard to define the policy
of those states. In such éaseg, the state concerned is ?xtremelj‘
cautious and on some'éccasions grants asyluﬁ. butroh others
refuses to grant it. : : _ | '.‘ 7,

* The Unitéed States of America has a policy which is

pertihent. According to” that policy, the United States tolerates

diplomatic asylum in extreme, specific cases. On 29 April 1980,

[

Mr. W. T. Lake, the Deputy Legal Adviser of the Department of

State, restated the United States position. He said that the

'policy'was to decline requests for the grant of diplomatic

N

asylum.260 Mr. Lake further explained, that only temporary
refuge was permitted for humanitarian reasons, when a person's
life or éafety‘was peqceived to- be in iﬁméﬁiéte and active
danger, such as pursuit by a mob.26l  Each case will depéﬁd on -
the facts: " on the circumstances. of place and time. Before the
embassy surrenders tﬁe person, who took fefuge in the missicn
premises, it must be clear that the‘refugeé no longer runs any
risk and that the immediate and active danger, which he faced has
ceased to exist. ‘ ’ . 4

Thus the United States has not adhéréd to any conventions on
diplomatié asylum, and‘has refuseé.to admit any right to give
diplomatic asylum gene'rally..262 Howevef, the United States has

granted diplomatic asylum in exceptional cases on. humanitarian

~grounds to persons in grave danger. For example, the United
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States Embassy in Budapest, Hungarys gave asylum to'Cardinalh

Mlndszenty, Catholic Primate of Hungary 263 Cardinal-Mindszenty
remalned 1p that Embassy for nlneteen years (19§6 1975) till 1875

when he was allowed to leave the premlses of the Embassy and Ely -

to Rome.264 In 1978 the United States Embassy in Moscow refused

to eject‘Pentacostalists seeking emigration permits.263 In 1977
the Unitéd States Special Interests Section .of the Swiss Embassy

at Havana granted temporary refuge to four hundred (400) persons

threatened with attack. 266
The position taken by Canada is that its consulates and

diplomatic missions abroad may not grant asylum on their premises

except in extra-ordinary circumstances.267 Those circumstances

humanitarian grounds to a person in imminent danger during

‘political disturbances or riots.268 cCare should be taken so that

the mission's grant of refuge is not misinterpreted. Canada has -

right of asylum.26°

3. Where Refugee is-in.Danger

Humanitarian considerations have become cruoial today. The
need for diplomatic asylum has assumed new proportions, because
the protection of life and liberty has become a great conoern of
modern nations. Diplomatic asylum has helped save thousands of
lives, and for ‘the moment; there is no other practical -and

effective system for protecting human rights.270 1t is also

»

"include cases in which temporary refuge would be granted on '

' not signed or ratified any international treaty establishing a.
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arguéd coﬁqincingly that;diplomatic;asylum will continue. to be
: ~

N B ' ‘ ' / ) ' £ . T !
practised, as long as we continue to have violations. of human

rights.27l In ordér to grant. asylum, because a person is in

‘danger, there 'must be a threat to life or liberty. The threat

Icould cbme from insurgents, disonderiy mobs, or from the agents

T

of thé_territorial state, like it is in states, where the

government sponsors openly, tolerates or encourages terrorist

acts.

Sometimes refugees flee persecution or the fear of

persécution. There are likely to be problems of interpretation
SuchWas defining persecution or the fear of it. Prosecution_ does

not always result in persecution.  The réasons for persecution

could be race, religion, nationality, membership of a particular
Y

social group or political opinion.272  persecution has the same

meaning in the U.S.A., United Kingdom and Canada.273 For

instance, In the Matter of McMullen (1980),274  the Court of

Appealé for the 9th Circuit in the United States held that
persecution by éhe Irish Republican Army (I.R.A.) Qas sufficient,
because the U.K. government was unable to control the I.R.A.Z275
Other examples of persecution include forms of economic
harassment, that prevent certain minorities from earning a
living;276 To prevent a person from earning a living is similar
to. imprisonment. Fdr example, during the Ugandan-Asian crisis,
President Idi Amin dréve the Asians—out‘of'Uganda. That Qas

persecution, a wviolation of human rights. However, persecuted

persons do not include people fleeing a state, because of

-
‘.

4
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generally unfavorable économlc condltxons, such as the case of
Haltlans‘fleelng Haiti. 277

The need to pro?ect.human‘life_and liberty‘is.sé impértaﬁt;f
Fhat'states ofteh forgo bits of: their sovereignty, so as to_qlibw
thé practice'of diplomatic asylum to go on unimpaired. The-
extent_or.tbe imminénce‘of the peril is not eaéily circumséti?ed.
In 1914, thére waé a Mexican judge, who was afraid of danger from
political»upheavafs: A'British'official,‘Lord Cowdray, asked the
Fofeign Office, if he could grant diplomatic asylum‘to the jﬁdge

at the British légation in Mexico.278 fThe Foreign Office told

Lord Cowdray that there was no definite .reply.  The definite

. decision, as to the graﬁt'bf diplomatic asylum, would depend on

whether or not H. M.'s minister thought .that the life of the

judge was in imminent peril.

During the Spanish Revolution in 1936, the U.S. Ambassador

in Madrid was instructed to grant refuge to persons, who were 'in

danger from mobs or from hostilities, but net to protect people

fleelng legal arrests g\x common crimes. 279.

'C. LIMITATIONS ON GRANTING OF DIPLOMATIC ASYLUM

+

It is a settled matter that the grant of dip lomatlc asylum

wholly depends on the discretion of the state granting it. Even

that discretion is not left unfettered. There is no right of-
diplomatic asylum in international law. The sporadic grants'of
diplomatic asylum do not make diplomatic asylum a customary norm

of general international law.
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The receiving state™s enforcemenﬁ jurisdictioh is the power
'of such a state to enforce its laws and regulatlons, W1th1n its _
Kl L] /
terrltory through legal actlon. Diplomatic 1gmun1ty shlelds///

S
persons, within dlplomatlc premlses, from the'lega{/p ocess of

the receiving state, The r9ceiving/£}ete.s prescriptive
jurisdiction is that %tate's_power(;o/ﬁ?escribe rules of conduct

for those within its territory. This jurisdiction is unfettered
~ . L ° I
By diplomatic immunitg. .

Each modern state desires to have its laws enforced.
Diplomatic asylum encroaches on the receiving state's
jurisdiction over persons, within that receiving state's

territory.

l. Where Refugee is Accused.or ConQicted for CEmmon Cfimes
Diplomatie asylum may not be granted to persoﬁs accused or
condemhed for '‘common crimes. If-this reshrictien did not exist,
thousands of people, aecused or condemﬁed for erdinary crimes,
might take refuge in mission and consular premises. daily. Firft,
-that would make a mockery of the criminal law of the receiving
. state; secondly, no embassy or consular post would have.enough
space to accommodate fugitives in such great eumbers. The first
paragraph gf Article 1 of the Havana Convention on Asylum {1928)
and Article 1 of the Montevideo Convention on Political Asylum
(1933) both provide that grant of asylum in legations, warships,

¢

military camps and military aircraft, to persons accused of or

convicted for common offences, is unlawful .280
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There is a troublesome qnestion. Wwhat if the accused or
conv1cted person takes refuge in thefembassy or consular

premises, because there is lawlessness or a general breakdown oE

law and order?  In the Asylum Case (l950)‘tHEre was a rebelllon;

which was followed by social upheavals; Haye de la Torre as a

. résult took refuge at the Colombiah Embassy in Lima, Peru.28l

©

Sometimes there is a general insurrection, violent. mobs in the

streets or when there is an unconstitutional change of power such

‘as a coup d'Btat, leading to the suspension of the country's
donstitution¥and even important political_institutions.l‘In.such
a qese, the person, who 1s accused ot condemned for common
offenoes, should not heigranted diplomatle asylum; he'shonld be
grantedrtemporary refuge, and should belhanded over to local
.authorities, as soon as the government is in control of the
situation and the rule of law is re- establlshed {pne positive

point, which makes the grant of asylum unnecessary, is that even

-when there is a coup d'fitat or some violent change of government,

the neW'people in power have a tendency to leave the judicial and
legal systems untouched. Thus total breakdowns of -law and order

are rare, even in countries where coups d'fitat are frequent.

2. Qualification of Political Offences: Sensitive Exercise

Diplomatic asylum may be granted to pOlltlcal offenders.
Unfortunately, there is no universally-accepted deElnltlon of a
*political offence'. Each state coins its own definition.  Each

definition evolves with the political and legal philosophy of
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offences limits the ability of embassies or consular posts to’

u et

: : ‘ . b
grant asylum. For an embassy or a consular post, determining

what is a édlLtical offence is like walking a tight rope. That -

determination gften amounts to Jjudging the political regime .in

the receiving staté. That is not a lofty exercise for diplomatic
or consular personnel[ Very few embassies or consular pésts

~ enjoy being at loggerheads with the government of the receiving

state. Thus miséions or consulates endeavour‘to avoid tampering

with the receiving state's definition of political offences.
There is a loose distinction between thehpurely political

offence and the relative bolitical offence. The delicate

distinction shows how difficult it 'is to establish a fast

dﬁfinitfon of offence. In the Asylum Case (1950) the issue of

the qﬁalification of the refugee's offence was raised.282

a} The Purely Political Offence

This type of offence is an illegal aét against thersovereign
or a political subdivision of the sovereign, if such an act is "a
subjective threat to a political, religious or racial.idedlogy or
its supporting structures or both withoﬁt, however, having any of
the elements of a common cri'me".28-3 ‘The interest being protected

is the sovereign. Some purely political offences include
treason, sedition and espionage directed against the state
itself. Such crimes threaten the very existence, welfare or

security of the state. When linked to a common crime, a purely

political offence loses its character.284 It becomes relative.

each country. This lack of-a universal definitiqn of political -

-
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'b) The Relative Political Offence i : ‘

When a'éurely political offence i# committed in_conjunction
with a common crime, that purely poiitical crime  becomes a
' relative éolitical‘offence.235 1A relative political offence also
exists; if‘the offender, when prompted by ideological moﬁivgsql
commits a common crime.’ Wﬁereas a purely polifical-offence.only
affects the public interest, causing only a public‘Wrdng, the
relative éolitical offénce affects a private'intereSt,-and does
cénstitute in éart a private Qrong, which has‘beeh done in
furtherance of a‘politiéaltpurposé.236

__When purely political offenceS'becomé relative political
offences is often difficuit to deterﬁine, Should the .refugee be
gganted diplomatic asylum, if his offence is a relative'political
cffence? The presence of-a serious common cfime could rid
political crimés-of their qﬁalificaﬁion as "political offences".
Thus - the refuéee should be surfendered to the authorities of the
receiving state, if apart from committing a series dﬁ political
offences, he also commits a serious common crime. .it might bé

!
the case if a political offender, also murdered a po;iceman for

no just cause.

3. Procedural Limitations
Procedural problems also limit the granting of diplomatic
asylum. First, the would-be refugee should not be promised
|

diplomatic asylum beforehand. It - is a rule that asylum may not

be promised for a future date and it cannot be granted, when the
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refugeé suffers'from a simple guspicion or if the danéer of which
the refugeé is afraid ;sAyet ;nchoate.zé7 Secondly, diplomatic’
asylum.ﬁugt not be offered, Qithout the refugeé”réquesting it.
To make ‘such an, offer is'taﬁtamount to unn;ceséarf,interferenée
in the inéernal affairs of thé receiving state.288 ‘Thirdly, it
is not clear; whether dipioméfid asylum may be giVed in the
“private residences of the heads of mis;ibns or heads of consular
‘posts.289  Article 17 of the Monte&ideo Treaty on Jnternationai
Penal Law (1889), Articie 1 of tPe‘HavanaiConvgption on Asylun
(1928), Article 1 of the ‘Montevideo Convention on Political
Asylum (1933), Article 2 of tﬂe Montevideo freaty on Political
Asgfﬁm and Refuge (1939) and Article 1 of the Caracas Cdnveﬁtion

on Diplématic‘Asylum (1954) all provide in similar language that
asylum may be granted in legation;, war vessels, military camps
or'aircraft to perséns béing pursued for political crimes  or for
political reasons.290 ~Article 2 of thg‘Montévideo Treaty on
‘Political Asylum and Refuge (1939) also'permits éhiéfs of mission
to receive‘refugées in their reéidénces, in cases where the
chiefé of mission live in a place different from the preﬁiseé of
the embassies or iegations. No other convention has a similar
- provision. That provision makes it easier.ﬁor refugees to find
éremises, which enjoy absolute inviolability, siuch as the

‘residence of an ambassador. Even though it is controversial
whether asygum may be given in the residences of aﬁbassaders,

there are some suggestions. Firstly, the Diplomatic Convention

(1961) at’ Article 30 assimilates the private residences of
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ambassadors and diplomatic agents to missien premises. It is
submitted that if a‘refqge¢, whd“is being pursued by a mob,

H

(gt should be accepted that he

could ask for asylum, while in such a residence. A second case

enters such a private ,residence,

could occur, if the refugee genuinely believes that such a

. .-‘ . .
private residence is an embassy of a consular post. It is

further submitted thaﬁ_if it can be ascertained that the refugee

genuinely believed and is -thus mistaken, he should have the

penefit of the doubts.. He should be granted asylum, even if he

took refuge in the private residence of a diplomatic agent.

D. THE COLOMBIAN-PERUVIAN ASYLUM CASE (1950)291

1. Facts of the Case

On 3 October, 1948, a ﬁilitary{rébéllion‘broﬁe out-in‘Peru,
but was suppressed the same dayﬂ292' On 4 Qctober 1948, the
President of Peru oﬁtlawed the American People's Revolutionary
Alliance, a political party, and declared that ﬁhe leaders -of
that Alliance would be tried for military rebellion.293" After
accusing the Americap ?eople's Revolutionary Alliance of hav{ng
organized the military rebellion, the judicial authorities issued
a warrant of arrest,lagainst Victor Réul'Haya de la Torre, léadgr

of the American People's Revolutionary Alliapce.294 The warrant

-of arrest d¢ould not be executed, because Haya de la Torre could

not be found. 295 He had been accused of the "crime of military
rebellion".2%26 on 4 october 1948, a day after the military
rebellion, a state of siege was declared, suspending certain

~
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constitutional rights.297 ° on 3 January 1949;7Haya de la Torre

sought-as&lum in the Colombian ‘Embassy in Lima, Peru.298 fThe

Nt

e

bl

AN

- .

‘next didy the Colombian Afibassador wrote to the Peruvian Minister

for Foredign Affairs and Public Worship. In thgt note the

. Colombian Ambaséador stated, that he had granted asylum to Haya

. . —
de.lafTor:e, in a;éordancg with Article 2;paragrééh 2 of the
éon#ention on.Asylum;.signeé by Peru and Colombia at Havéna in
1928.2992  In that same note, he asked that the Peruvian Foreign
Minister shauid give ofders fér‘the requisite safe-conduct to be
i;sued, in. order ;o enable Haya de la Torre, thé-a;ylee; leave
Peru. In an&ther note, on 14 January l949,-theAColombian

Ambassadqr.disclosed_that.he had'qualified Haya -de la Torre as a

political refugee.300 {Had Colombia the right to unilaterally

gqualify the asylee's crime as a-political offence? . Peru said

that Colombia did not have such a right. Was Peru bound to give.
guaranteeé neéessary for the debartufe of Haya de }acTorre from
Peru, "with due regard to the inviolability of his person;?30¥
Pe;u and Colombia did not ;gree orn these. points. .fhe case came
before the International Court of Justice. 1In its judgment of 20
November 1956, the Qourt held that Colombia, thé country grantihé
asylum, had no right to‘qualify the nature of the offence by a
unilatefal and definitive decision, bindingwﬁn Peru.302 The
Court also found that the grant of aéylum 5y‘the Colombian
governmenc to Héya de la Torre was not made in conformity\with‘
Article 2, paragraph 2 ("First“) of the Convention on Asylum

signed at Havana in 1928.303 ‘peru was under no legal.obligation
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“to’ guarantee safe ce\?uct, so as to enable the refugee to leav
'PeruT——{nternatlena&—&aw—dees—ne—impese—sueh—an—obl1gatlen
. ~.

The three main issues before.the Internatlonal Court of

Justice in the Asylum Case (1950) ‘were: the unilateral right to

qualify offences ‘definitively: the obligation to grant safe-
conduct; and the meaning of urgency: The Court- also dealt

Abriéfly_with customary international law and the nature of Haya

de la Torre's offence.

2. Unilateral Right to Qualify Qffence Definitively

Colombia argued that it had the right to unilaterally and
definitively qualify the offence of Haya de la Torre. Colombia
backed that claim by citing the provisions of three*treatiesz

the Bolivarian Agreement on Extradition of 18 July 1911, the
‘ AN
Havana Convention on Asylum of 20 February 1928, and ‘the

Montevideo Convention on Political Aeylum of 26 December 1933;
Colombie also invoked the "American.international law iﬂ
general.“304, Peru in a coueter-elaim requested the Court to
declare that the grant of asylum to Haya de la Torre was illegal,

for 1t had been granted in violation of certain provisions of the

Havana Convention (1928).305

To buttress its claim, Colombia referred to the Bolivarian
Agreement of 1911, Article 18 which provides:’
Aside from the stlpulatlons of the present Agreément, the

signatory States recognize the institution of as;lum in
conformity with the principles of international law.
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The Court said that the argument‘was weak because the

. .

principle$ of International Taw, did ndf“”?étognfze—anymrulc of
unilateral and definitive qualification by the State granting
diplomatic asylum."307 The Colombian argﬁm;nt could have been
valid, i1f ‘there were a universal international law of diplomatic

asylum. Universal international law has never developed any

rufesL which govern the right of states granting asylum to

.uniiaterally and definitively qualify the offences of asylees. .

The sabsence of such rules rendered ineffective that Colombian

argument.

-
Pt

Colombia further relied on Article 4 of the Boliwvarian

" Agreement (1911). Article 4 dealt with the extradition of a

criminal refugee from the territory of the state of refuge.3_(.38

The Courﬁ explained thaﬁ territorial asylum (extradition) did not
involve a derdgatién from the sovereignty_of the state, whére the
refugee was. However, diplohatic.asylﬁm involved a derogation
Erom the sovereignty of the territofial state. Because
diplomatic asylum imp}ies a challenge to thé sovereignty of the
territorial state by intervening in matters within the competence
of such a state, it 1s necessary that each derogation from
territorial sovereignty be specifically justified.302? The court
states that it was impossible to dedﬁce from rules governing
extraditiﬁﬁhgny valuable conclusiog, that céuld‘apply to the

unilateral and definitive qualification of the offence of Haya de

“la Torre.31l0



[aes

|

104

Colombia further argued that the quana“Condentibn {1928),

T whith Tays - down Fules relating to-dlplomaﬁlc asylum, by

. . . -

implication gives thé right of unilateral and definitive -

qualification to the state granting asylum,311 The‘Court':ep}iea

that the Havana Convention (1928) "does ncot contain any provision

‘

conferring on the state granting asylum a unilateral competencef

to qualify with definitive and binding force for the territorial
state,“3;2 The right to qualify uniléterally and definitively

could not be implied, because an important "derogation from the

’

equal rights of Qualification should be packwd by an evident and

clear rule.313 HThe Court. further ex
unilaterally "and définitively gqualify offences worsened the
derogation from territorial ~sovereignty, which'wasralready
brought about by the exercise of diplomatic asylum.314 ‘The
right to unilaterally and definitively qualify could nét be
implied €rom the havana Convent&gn/il928), because such a right

R

was "not essential to the egef&ise of asylum.”3l5 The practice

of asylum might be mo;g7effective,'if the states concerned

applied a rule of unilateral and definitive qualification, but it

-
-

would be erroneous to conceive that the institution of asylum
would not exist, in the absence -of that rule.3l® ' The Court also

explained that the mischief sought to ‘be avoided by the Havana

Convention (1928) was the abuse of the exercise of asylum.317 It

Was, therefore, necessary to limit the grant of asylum to the

gravest cases.

ained- that the right to



105

Colombia referred to'Article 2 paragraph 1 of the Havana,

éonvention (1928) and a;gued that the usages, lans Fhd
conventions of Colombia, Qith respecn to the gqualification of_the
offence, could be invoked against Peru.318 The Court rejected
that interpretat'ion, and'stnted that Articlenz‘pafagraph 1 of the
Havana Convention {(1928) means thatha_granting stnte shal% not
exercise asylom to a greate;ﬂextent'than is authorized by its own
usages, laws or conventions and that asylum, if granted, will be
respected by the territorial state, only where asylum would be
authorized by the usages; conventions or laws of the granting

3

state.312  rThus Article 2 paragraph 1 did not have any provision

'on unilateral and definitive qualification. The Havana

Convention (1928) left the problem of the qualification of
offences unsolved.320 |

Colombia further argued that Articlé 2 of nhe Montevideo
Convention on Political Asylum (1933) interpreted the Havana
Convention (1928) by providing that "the judgment of political
deiinquency concerns the State which offers asylum."321 Article
2 of the Montevideo Convention on Political Asylum (1933) neans

that the state granting asylum has a unilateral right to qualify
—— .

the offence. However, the Court replied that Peru had not
ratified the Montevideo Convention on Political Asylum (1933) and
that convention could not be invoked against a territorial state,
Peru, that had not ratified it.322 The Montevideo Conven;ion on
Political Asylum (1933) is not merely an interpretaﬁion-of the

Havana Convention (1928). In fact, the preamble of the
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Montevideo Convention {1933) states that it'modifies;the Havana

ool funvind i

Convention (1928).323 The Court indicated that the provision on

the right of unilateral qualification was a completely new

solution, which‘did not exist in the Havana Convention (1928).324‘

Colombia also invoked "American international law in -

generai" asserting that by virtue of a regional, or’ local custom

‘peculiar to Latin-American countries,  there ' was a rule that the

state granting asylum had a unilateral and definitive ;ight to
qualify the offence.325 The Court indicatea that the party which
relies on a custom should prove that the cdstomary.rule'was.a
constant and uniform usage améﬁg tﬁe states concerned, and that
the usage was accepted as é right aépertaining to the gfahting
state ang that it was "a duty incumbent on the territorial
State."326 The Court further indicated, that Article 38 of the
Statute of the International Court of Justice refers to
inpernational custom “aé evidence of a generél practice accepted
as law."327 Coiombia_cited the Moﬁtevideo Convention (1933) and
insisted that the convention simply codified principles, which
were already a pa:f of recognized Latin-American cuséom; the
Colombian counsel then drew the conclusion that‘the Montevideo
Convention (1933) was proof of custoﬁary law‘valid againét Peru,
even though Peru had not ratified the said convention.328 The

@

implication of the Colombian counsel's argument was that Peru's
failure to ratify the Montevideo Convention (1933) was not valid
proof that Peru no longer subscribed to the custom that existed

before 1933. The Court dismissed that argument as being weak,
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-pointing out that the Montevideo Convention (1933) had been

ratified by only eleven countries.329 The Colonbian arguﬁent was
also destroyed by the MonteV1deo Conventmon (1933), wﬁ%ch in its
preamnble states that it modifies the Havana Conventlon (1928) 330

Judge Caicedo Castllla, in hls dlssentlng opinion, asserts

that Latln-Amerlcan States recognized diplomatic asylun,

bractised_it and exercised the right to unilaterally and

definitively qualify the offences of refugees.33l -Judge Azevedo
argues, in his dlssentlng oplnlon, that Latin-American States
practlsed asylum actlvely or pa451vely and that the sporadlc

reactions or occasional denlals of established customary. rulées

constitute violations of accepted practice, because "a State

cannot oppose. a custom previously accepted."332 Judge“Aivarez
asserts that“the'eﬁpfession "American in;ernational law"
designates an international law that.is speeific to the New World
and censists of "the complex of principles, eonventions, castoms;

practices, institutions, and doctrines which are peculiar to the

Republics of the New World."333 Mr. Alvarez argues that a legal

- principle, doctrine or custom, in order to become a part of the

American international law, does not have to be accepted by all
statee of the New World, just like-a legal rule does%ot have to
be aceepted by all states in the world, in order for it to be
considefed as part of universal international law.334  The °
arguments of Judge Caicedo, Azevedo and Alvarez rem;ln Jeneral

and fail to show clea}ly that there was a customary right for

Colombia to gualify the offence of Haya de la Torre by a
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unllateral and deflnltlve de0151on blndlng on Peru _Tne
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Colombian government reterred‘to*a‘iarge*numbermof—cases"where———mmm

d1plomat1c asylum was granted and effectlvely regpected.

However, Colombla was unable’ to demonstrate that the alleged

right of unilateral and deflnltlve quallflcatlon by the grantlng

state was

apart, from conventional stipulations, exercised by the
- States granting asylum as.a.right appertaining to them and
respected by the territorial States as a duty incumbent on
them and not merely for reasons of political expediency.335

On the contrary, the cases put before the Court showed

evidence of uncertainty,-contradiction, fluctuation, and

discrepancy in the practice of diplomatic asylum.336 ' Even the

different conventions on asylum were ratified by certain’ states

and rejected by many others, and a lot of cases of diplomatic

-

asylum were prompted by political expediency. The Court

»

Aconcluded that it was impossible to establish the ex1stence of a

constant and uniform usage, recognized as law, w1th regard to
the alleged rule of unilateral and definitive quallflcatlon of
the offence."337 The Court also refused tO‘attach‘decfsived
significance to official communiques_published by ‘the Peruvian
Ministry of Foreign Affairs on the 13 and 26 October 1948 and to
a Report of the Advisory Committee of the Ministry of Foreign

Affairs of Colombia dated 2 September 1937.338 The views in
those documents were .contrary to those being expressed by the two
governments before the Court. The Court held that Colombia, the
granting state was "not competent to qualify the offence by a

unilateral and definitive decision, binding on Peru."339
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The Court pointed out that the burden of proving that Haya

G : L

de la‘Tofre "had been accused br condemned for common‘brimgsn
p;f6fe tﬁe‘grant of asylum resﬁed upon Peru;"340 The Court
concluded that Peru had not proved that the acts of Which the
refugee was accused before 3/4 January 1949 constitﬁted commoﬁ
crimega341 The Court ‘further stated that according to the Havana
Convention (1928) only the terms of the accusation, as formulated
by legal authorities, before thérgrant'of asylum, wéﬁg to be
gonsid;red.é42 From ﬁﬁe recital of the fac&s, the sole
accusation against the refugee was: that of military rebéilion and’
the Peruvian government did not establish that hilitary rebellion

in itself constituted a common crime.343 Thus the Court held

"that Haya de 1la Torre had committed a political offence or an

- of fence that was not in itself a common crime.344

Judge Alvarez points out that it is practical that the state
granting asylum should qualify the offence of the refugee.345
Mr. Alvarez further says.that thére should be no assumption that

the unilateral qualification of the refugee's offence by the

.granting state is "definitive and irrevocable."346 The

unilateral qualifiéation can, therefore, be questioned and

challenged by the territorial state. . In the absence of an

" agreement between the territorial and granting states, the case

may be submitted to arbitration or to any other peaceful means of
settlement, such as the International Court of Justice.347
Judge Caicedo Castilla argues that the granting state must

have the right to unilaterally and definitively gqualify the
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refugee's pffenée, becausé_convénticnal law, the  very nature of

the Latin-American 1nst1tut1dﬁ*Uf—asytﬁmT4nndfﬁhe—ob&&gatien&__;___
‘resulting from the iﬁﬁernational custom existing in the Latini
American continent, all‘make'unilateral q@alificétion inherent in
.the very naturé of asylum and that unilateral qualificgﬁiOn is
necessary for the continuity of the.ppactice, aé i; exists in
Latin America.348 Mr. Caicedo Castilla contends that no text
pfovidesﬂfor two_qualifiéations, one provisional and ‘one final;
nor is there any written rule that the right to qualify has to be
exercised by both the granting and £e;ritorial states.349

'.Judge Azévedo stresses that the "clause of unilateral
qualification is self-evident and even éonétitutes the_gnly means
of settling‘such a difficult préblem."350 However, Mr. Azevedo

stresses that the granting state's unilateral, definitive and

stable qualif%catiqn is not res judicata, because tﬁgtr
'QUalification isxattackable, ih‘the case Qhere there haé been a,
"manifést violation of international -law."331 Judgés Alvarez,
Caicedo Castilla and Azevedo do not, in their different opinions, .
show clearly why Colomb;a's unilaterai quélifiéation of Haya de
1;"Torre's‘cfime should bind Peru. ...

1t would appear tﬁat the éourt's difficulty waé how to
pinpoint an undisputed customrthat was law betwéen Peru and
Colombia with regard to the unilateral and definitive
gqualification of offences. The International Court 6f Justice,
like any other court in a civilized society, had to e its

decision on evidence adduced during the hearing of the case. 1In
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.order to reach a fair decision, which would not result in a

miscarriage of justicé,"the Cuﬂfﬁ—fﬁ%{ed—a—gmeat_deéi on
documentary évidence ahd'on a strict interpretation of the
treaties Peru and Colombia had signed. To do otherwise could
have been difficult, becéuse one of the sure Ways to determine
the position of a state, on én‘internétional issue, is Eo.study
the Ereaties that'stéte has signed and ratified. It is from
those treaﬁies fhat courts ascértain the intentions of‘é étate;
The practice of a state might be homentary of sporadic, but its
intentions as laid down in a treaty assume-a high degree"of'
certainty and permanence. | )

In 1964, Mr. Greenburgh, a member of the International Law

Association, explained that in Latin America Papal

representatives in their grant of asylum, asserted their right of

unilateral and definitive qualification of offences.332 fThe
Vatican Secretariat explained that 'its attitude was based on the
religious -origin and the long practice of asylum. It was pointed
out that because of the prominence of Catheolicism in Latin
America, the Vatican.could do certain things} because in'many
Catholic countries, Papa% representatives are in a special
position.333

If Latin-American States give Papal representatives,
Vatican diplomatic agents, the right to unilaterally and
definitiyely qualify the offences of asylees, then other
diplomatic agents, whq represent states other than the Vatican,

would have reason tc also claim the right to unilaterally and
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deflnltlvely quallfy offences Dlplomatlc asylum is essentially

-

oo

Tor tne“beneftt—of—the—asyleel_ It. therefore, should$hot lead to

any organlzed system of dlscrlmlnatlon, where asylum
requested at a nunc1ature should be granted promptly. pecause the
nuncio, the Pope s representatlve, has a right to qualify the
offence unilaterally- It would be absurd 'if a refugee who
requests asylum at the Embassy'of another state cannot have it
granted: promptly, because the Ambassador, who 1is not a nunc1o, is
not allowed to unllaterally gualify the offence Such double
standards would be unfair“to the refugee seeking asylum. It ig
submitted that if a terrltorlal state allows the Pabal
representatlve to- unllaterally and. deflnltlvely quallfy offencas,
that state normally, at least for humanitarian reasons, should
extend that right of unilateral "and definitive qualification to
all other dlplomatlc missions. |

Artlole 4 of the Caracas Convention on D1plomat1c Asylum
(1954) provides that the state grantlng asylum has the rlght "to
d;termlne the nature of the offence or the motlves for the
persecution." - That convention, therefore, st1pulates the right
of the state grantiag asylum to unilaterally and deflnltlvely
qualify the offence of the refugeef Peru ratified the Caracas

-

Convention on Diplomatic Asylum (1954).354

3. The Meaning of Urgency

In its counter- clalm Peru argued that in grantlng asylum to

Haya de la Torre, Colombia acted in violatidn of Article 1,
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paragraph 1, and-Article 2, paragraph 2 of the Havana.Conventipn.

. . . .
. : . .
I N C
..

(1928) .355

One of the issues discussed.in'the Asylum Case (1950i is -
urgency. ~What is an‘uréent case? The HavanaIConyention on
Asylum (1928) at Article 2 paragraph 2 provides as follows: |

Asyium may not be.granted except in d&gent cases aﬁd,for the

period of time strictly ‘indispensable for the person who has

sought asylum to ensure in some other way his safety.35%

 The Court stated that for the Asylum Case (1950) the only

relevant agreement was the Havana Convention (1928) which,

because of abuses in the practide of asylum, fixed strict rules

to be observed by signatory states in the grant of asylum.357

Following both the proclamation of the state of siege and

the outlawing by decree of the American People's Revolutionary

Alliance on 4 October 1948, Haya de la Torre, head of that

N\

outlawed party, remained in hiding for three months: that is
until 3 Jahuary 1949, the day he asked for refuge‘at ‘the
Colombian Embassy ianima, Peru.358 There were other important
facts:‘ tﬁe acting Examining Magistrate for the Navy on 13
November 1948, issued an Order requiriné defaulters to be cited
by public summons; -and on 4'Novémber 1948, was issued a decree
providing for.Courts—Martial to summarily judge, with the option
of ihcreasing penalties and w;thouﬁ a right of appeal, the
aukhors, accomplices and other persohs "responsibie for the
offences of rebellion, sedition‘and mutiny."359 |

The Court stated that in the Havana Convention (1928), the

‘expression "urgent cases" could not be conceived as including
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the danger of regular prosecutlon to which the c1t1zens of
any country lay themselves open by attacklng the

B

¢

institutions—of that country; nor can it_be admitted that in

referring to "the period of time strictly lndlspensable for
the person who has 'sought asylum to ensure in some other way
his- safety", the Convention envisaged grotectlon from the
operation of regular legal proceedings. //

The Court, stated clearly that asylum could not be oppdsed to
the operation of justice, except where "arbitrary action 'is
substituted for the rule of law,"361 "safety", as used in

Article 2 paragraph 2 of the Havana.Conventidn (1928}, Qetérminea

the effect of asylum gran&ed to political'offenders} that word

"safety", means that: the refugee is protected against the illegal
actions of the state and that he is guaranteed the duefprocess of
law; ﬁSafetf" cannot meanaérdtection, wﬁich allows the
diplomatic agent'td abstruét the application of tﬁe laws‘of the

receiving state, for the diplomatic agent has a duty to respect

such laws. 362 The ‘Court’ rejected the argument that’ the Havana

Conventlon (1928) was meant to prov1de a general protectlon of'
a5ylum to any person prosecuted for polltlcal crimes, because the
assumption would lead to forelgn inter ference 1n the domestic

affairs of receiving’ states.363 Territorial states generally

- recognize asylum for convenience or simple political expediency,

without feeling that the recognition is a legal obligation. 364
The Court held that on 3[4 January 1949, thére was no "danger
constituting a case of urgency within the meaning’éf Article 2,
paragraph 2, of the Havana Convention.“365l |

'Jﬁdge Alvaresz contends'thaa the Colombian diplomatic agent

acted in an urgent case; the fact that several foreign embassies
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in Peru granted'diplométic asylum to various persons, who had
participated in the,samg revolution as.Haya de la Torre, confirms

the urgency, which surrounded the grant of .asylum to that

refugee. 366 Judge Badawi Pasha maintains that judging from the .

practice "of South-American States, be- they signatories’ or not,

before and after the Havana Convention (1928), casés of

revolution or rebellion are qualified in Article 2 of that

Convention as urgent cases.3%7 Mr Badawi Pasha further maintains

———

that the- state of disturbance still existed enUB January ‘1949,
. _ <
because the Military Junta on 2 January 1949 renewed the state of

siege, implying that exceptional measures could be taken.3068
Judge Caicedo Castilla argues that there was urgeﬁcy because Haya
de la Torre's life and libexty were threatened, as he was being

prosecuted for political reasons, at a time when Peru was going

through serious political changes, as is shown by the renewal of

the state of 'siege by the decree of 2 January 1949.369

The Court's interpretatioﬁ of urgency is very limited.
Thére is the time factor and an environmental factor. The three
months, which Héya de la Torre spent in hiding, do not change the
fact that the period of dispurbance haa hot éeased; even on the 3
January.l949, when he asked for asyium at the Colombian embassy.
One possibilitf is that for ﬁhree months Haya de la Torre had

watched problems of peace and order in Peru. The several

renewals of the state of siege probably indicated to him that his

life and liberty were still threatened by the Junta.: The period

of three months that elapsed, before Haya de la Torre took refuge
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is not alone sufficient, as a basis for a conclusion in the

‘interpretation of "urgency". The general atmosphere in Peru, as

characterized by the primacy of the mi;itary and the continuous

state of siege,- created an environment in which Haya de 1la

-~ Torre's request for diplomatic-asylum was a reasonable move for'a

person, who was being pursued for poligical reasons. The fact
£hat'ﬁaya:dé.la Torferwés the leader of a pdiiticai pérﬁy; whicﬁ.
had just been outlawed on 4 October 1948, made him the political
opponent, if not an enemy, éf the Junta. In a state of siege it
is not obvious that a political oppohent_uonld_xeceive jusgice
from the hands of a Military Junta thét had thé power to make
laws, modiff the‘éomposition of thé‘courts'ahd even.replace -
ordinary procedure with summary procedﬁre for;serious offences.
The Court deéided'that_the Havana Cénvention (I628) éhould‘nqt be
cpnétrued so as to allow "the dagéer of regular prosecution"370
ﬁo pass for an "urgent case". It is submitted, that if the
circumstances in a country, takén in their entirety, create the.
seriocus risk of a miscarriage-of justice, as it was likely to be
in Haya de la Torre's case, the proﬁection of the human rights of
the refugee ought to take preéeéence over the respect of the
Court for legal proéeedings within the terfitorial state.

Article 7 of the Caracas Convention on Diplomatic Asylum

{1954) provides that the state granting asylum “determines the

.degree of urgency of the case." The same convention at Article 6

gives examples of situations which should be taken as "urgent

2

cases."37l, The state granting asylum .can, therefore,
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unilateraily and'definitively determine . urgency. The urgent
cases given in Article 6 are indicative . of the types of

circumstances that create urgency.'fUrgéncy is better defined .

today than it was at the time the Asylum Case (1950) came before

the International Court of Justice.

4. The Obligation to Grant a Safe-Conduct .
In its second submission the Colombian government asked the
Court to adjudge and declare that the Republic of Peru was bound

to give guarantees necessary for the departure %T Haya de 1la

Torre from Peru.372 The Court stated that from the first two

articles of the Havana -Convention (1928), it followed that even

if the grant;ng state?s unilateral right to qualify was not
admitted, "the Colombian government is entitled to reqdest a
safe¥conduct under certain conditions."373 The first condition
is that asylum mdst have been granted. and maintained. Valid
asylum is granted only to political offenders, who are not
accused or convicted for common offences and only in urgent cases
and for the time indispensable for the safety of the refugee.374
The Court étated that the second condition, which 1is found‘in
Article 2 of the Havana Convention (1928}, is that the
territorial state réquest that-the refugeg be sent out of the
national territory within the shortest time; and that the
diplomatic agent of the country that has granted asylum may
require guarantees‘for the departure of the refugee from the

country.375 The Court's interpretation of that provision is that

'
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the terrltorxal state has the optlon to ask for the departure of

_ the refugee, and that the territorial state is obliged "to grant

'a safe-conduct, only if it has exercised this option."376

The. Court acknowledged the existence of the practice,

RO . ) ‘ 7

whereby a granting state immediately requested a safe-conduct,

without having haa a-request from the territorial state for the

A

departure of the refugee.377 The Court explained that that

"happened when the diplomatic agent, who granted asylum was

desirous to end the presence of the. asylee in the mission
premises; and the:territorial state was eager to have the asylee,
its political opponent, leave the country.378 However, the Court
concludes that practice did not and could not mean that the

terrltorlal state was obllged to grant the request Eor safe-

-conduct.379 In the Asylum Case (1950) the Peruvian government

had not requested that Haya de la Torre sheuld leave Peru; on the
contrary, %eru had conteSted'the.legality of the asylum granted
Haya de la Torre and had refused to deliver a safe-conduct.380
The Court held that Colombia was not entitled to claim that the
Peruvian government should grant a safe-conduct for the departure
of Haya de la Torre.381

Judge Caicedo Castilla in his dissenting opinion does not
accept the Court's positfqn that according to Article 2, “jhird",
of the Havana Convention (1928), the state granting asylum may
only ask for the grant of a safe—cqnduct, after the territorial
state has demanded‘that the refugee should leave the national

territory.382 Mr. Caicedo Castilla contends that the Havana
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éonventidn'(1928) recognizes two rights.383 Firstly, there "is
the right of the territorial state to ask that the refugee should
leavé the territorial-state rapidlyr as asylum i5 a temporary
situation. The state granting asyluﬁ is obliged to respect that

request., because the asylee cannot be kept on the national

_territory against the wishes of the territorial state. Secondly,

there is the right of the state granting asylum to require that
the refugee should leave the territory with the required
guarantees. This right is a consequence of asylum. - Judge

Caicedo Castilla concludes that in past cases of asylum, the

diplomatic agent asked for and was granted a safe-conduct,

without waiting for the territorial government to take-the
initiative.384

The position of the Court could lead to an impasse. If the

‘territorial state requests.the departure of the asylee from the

country, ‘that would be .a solution for both the territorial and
grantiﬁg states. If the territorial state refuses to grant a
safe-conduct and asks for the surrender of the gsylee, therg is a
risk that the granting state might stubbofnl& refuse to surrender
the asylee. Because of the;principle of inviolability, the
territorial state'will'pfobably not have its agents enter the
mission premises. forcibly, in order to take hold of the refugee.
The result is that the asylee will not leave the country, but
will not be surrendered to éhe local authorities. That could

create an impasse and consjderable embarrassment for both states.

An impasse could distract the attention of both states from their
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impoftant.day—to—day,conduct‘of ﬁseful diplomatic rélations.‘ it
iéfunfofpuhate tﬁat'the Havana‘ConVention.(l928) did not avoid
this_prbblém,by pfoviding that a polftical of fender should be

granted a safe-conduct once any state haS‘grahted asylum to such

‘an éfﬁender. A safe-conduct and the departure of the asylee

ﬁsuallj brought to an, agreeable end ,1_'_rl_0_‘5t'‘31_-'3.".“:.S of asylum in
Latin America.385 In the long run Haya de la Torre left Peru
after Peru and Colombia reéghed a negotiated agfeement.386

" Article 9 of the Caracas Canvention on DiplomahiclAsylum.
(1954)-provjdes'that the decision of the state of refuge “to'
continue the asylum or to’déﬁandfa safe—conduct.for tﬁe ésylee
shall be respected.” The state granting asylum can ask for a
safe-conduct for thg“zsylee,.without waiting until the
territorial state has asked for the départure of the asylee. Thg
decision of the state of refuge to céﬁtinue the asylum shall be
;espected. Article 14 of the Caracas Conventién on Diplométic
Asylum (1954) stipulates that the stﬁte granting ésylum may

prolong asylum, provided that the prolongation is necessary for

that state to obtain information required to determine whether or

&

"not the said asylum is proper, or whether there are circumstances

that might jeopardize the safety of the asylee during the journey
to a foreign state.

Article 12 of the Caracas Convention on Diplomatic Asylum
(1954) provides that if the granting state requests that the
asylee _-be allowed to depart for a fofeign count:y,'the

territorial state is obliged to grant that request immediately,



]

-

“12:]:.": .. . ‘ . Lo ‘-".':\‘)
except in a case of EOfce_ﬁajeuref TThe'ekeﬁe gfantipg esyluh has
{he right, under Aftigle 13 of_;he‘same conveﬁtion} to.tranefer
ﬁhe'asylee.out of the country:; in that eonnection, the
te;rito;ial-state'may point.out the preferable route:forEthe
asylee's departuré
Artlcle 11 of the Cardcas Conventlon on Dlplomatlc’Asylum’

{1954) gives the terrltorlal state the rlght to request that the

aqylee be w1thdrawn from the country In that case the

~territorial state shall grant a safe-conduct and the guaranpees

neceséary for the protection of the life, liberty or personal

integrity of the asylee, or the territorial state may ensure that

“the asylee's safety is taken care of in any other way.

. A recent- event shows that the grant of a safe—eonéuqthés
still an-ebligation. A Cahedian newspaper, Le Devoir,386a
relates how the Haitian geverﬁment on Saturday, 31 December 1988
granted a_sefe—coﬁduct upoh the request of the Dominican-
Republic. The decision_ef the Haitian government madeApossiblee'
the departure of Fraeck Romain, éormer‘mayer of Port-au-Prince
(Haiti), who had beeﬁ'granted_asylum in the embassy of the
Dominican Republic on 17 September 1988, during military and

political upheavals. The grant of the safe-conduct does not,

. ) -~ . .
according to a government communique in Port-au-Prince, affect

the criminal proceedings .instituted against Franck Romain, who is
accused of being one of the persons responsible for murders

committed on 11 September and on 29 November 1987. Those murders

partly caused the military take-over, which toppled General Henry
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Namphy and brought‘GeneraliProsper Avril to power on 17 September

1987. Le ‘Devoir further quotes part ‘of the Haitian government

. Fan
communique, which states that the grant of a safe conduct in

favour of Franck Romain is in applicatlcn of the 1nter-Amer1can

conventional obligations with respect to‘asylum: Ha1t1/31gned

and ratified the Caracas Convention on Dlplomatic Asylum (1954,

which entered into force on 29 December 1954 386b The Dominican
Republic-31gned the convention w1th reservations. Article 9 of
the convention stipulates that the territorial state shall
respect the granting state's request for the grant of a safe—.
conduct. : | T

It is settled, at least among the countries which ratified

‘the Caracas Convention on Diplomatic Asylum (1954) that the

granting state has a right to ask for a safe—conduct for the

'asylee, w1thout waiting to have the territorial state ask for the

departure of the asylee. This stlpulation in Articleﬁof the

convention is different from the decision of the Court with

respect to safe-conduct in thp Asylum Case (1950). Asylum may be
: & h

~maintained provided that such a prolongation can be justified

under Afticle 14 of the convention. Thus the time for which
asylum is granted largely depends on a number of other factors to
be determined. The territorial state is obliged to respect the
prolongation of asylum, except where the granting state has

already determined all the factors under Article 14.
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- B ‘COHCLUDING-COMMEHTS ON DIPLOMATIC AND CONSULAR ASYLUM

\

""In the Asylum Case (1950), the .International Court of

Justice held that there wasrno right of asylum- under

international law.387 . The International Law Association drew the

same conclusion in 1964.388 The Diplomatic Convention (1961) and

"the Consular Convention (1963)Nneithermcreatenahright of asylum,

nor do they forbid its practice.389 The International Law

"Commission had nothing against diplomatic asylum, if it was

prabticed'where conventionaL'iaw or customary rules allowed
it.390 There is no law of diplomatié-asylum under universal
international law;

However, diplomatié.aéylum hés 5een practiced in different
parts of tﬁe world, sometimés as an éxéeptional humanitarian
measure, in order to help a persan in danger. Thé Caracas
Convention on Dipiomatic Asylum (1954)'recognizes_diplomatic
asylum among some Latin American Stat_es.39l That convention is
the last in a series of Latin—American tréaties. The Caracas
Convention on Diplomatic Asylum (1954) gives states,'éarties to
it, the right to grant diplomatic asylum in the terriﬁories of
the other parties.h— Diplomatic'asyluﬁ is also practised, even
thouéh it is not regulated, in oth;r regions of the world. The
inviolability, which the premises of embassies and of consular
posts enjoy, has enhanced the practice of asylum. Refugees know
that within those premises, they are sheltered from arrests or

from prosecution by the authorities of the territorial state.

The premises of embassies and consular posts will continue to be
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places of asylum, espec1ally in those parts of the world where
pOlltlcal systems are fraglle and ‘often know upheavals Examples
in this respect 1nclude the countries of the Third World and

states which have totalitarian reglmes The decisiOn of'the

Internatlonal Court of Justice in the Amerlcan Hostages Case

‘(1980)392 strengthens the pr1nc1ple of the 1nv1olab111ty of

diplomatic and consular premlses in 1ntefnatlonal law. ‘Such a
decision indirectly enhances the institution of asylum in certain
parts of the world.

Out cf the Latin—American.region, the practice of asylum is’

not regulated by any international 1nstrument The unfortunate

.result is that when a refugee takes refuge in dlplomatlc‘

premises, both the state of refuge and the territorial state
hardly know what rules to apply, in order to resolve the problem
one way or the other. The inviolability of diplomatic premises

being Unconditionai,'the local authorities are not allowed . to

forc1bly enter the premiSes and take out the refugee.

Apparently, the only way to lay hands on the refugee is to break

diplomatic relations and cause the members of the diplomatic

‘mission to leave the premises, éxcept the refugee. Severing

diplomatic relations is too painful to be used for the solution
of a relatively minor problem. The only probable solution left
is to negotiate. The negotiation between the territorial state

and the state of refuge usually takes weeks, months or even

years. It is often a long and arducus process.

s
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There is a need for an international treaty which regulates
diplométic asylum under universal international law. The

international community should recognize the practice, and

regulate it, so as to enhance its good aspects and limit its
‘ 4

-

abuses. An international instrument_would strengthen the

‘institution of diplomatic¢ asylum and make that institution more
vibrant in those countries, where human rights and the due

'procéss of law are violated by unruly citizens or by dictators,

who have no respect- for their political opponents. It is

submitted that the Caracas Convention on Diplomatic Asylum (1954)

puts the state granting asylum in a stronger position than it was

the case before'the'Asylum.Case (1950}. Under Article 2 of that

convention, every state has a right to.-grant asylum. Before the
Caracas Convention on Diplomatic Asylum (1954) the territorial

state could easily negate the grant of asylum to one of its

citizens. First of all, the territorial' state was not undegﬂgg!

obligation to respect the granting state's unilateral
gqualification of thg_refugee‘s_offence. Secondly, the
territorial state was not obliged to accept the éranting state's
appreciation of urgency. Thirdly, the territorial state could
reject the granting state's request for safe-conduct, without any
scruple; Finally, the territorial state could contest the
maintenanée of asylum, without taking into consideration the
circumstances that had caused.such maintenance. The Caracas

Convention on Diplomatic Asylum (1954) has given the granting

state the right to unilaterally and definitively qualify the

~
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offence of the réfugee.-'Under_thatzcbnvénpiOn. the granting

stateﬂsidetermination'of urgency, its request for a safe-conduct

and its.prplongation of asYlum‘shall be respectedf‘ The Caracas

Convention on .Diplomatic Asylum (1954) is an example of ‘a useful
regional treaty regulating the regional practice of diplomatic

asylum. A similar treaty of universal application would fill an

unfortunate gap-.
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 CHAPTER. V

LIMITATIONS ON THE INVIOLABILITY OF DIPLOMATIC AND CONSULAR

PREMISES

Thé_i?viola?ility of p;emises,‘enjoyed_in‘varyihg degrees by
diplomatic and cbnsular premises, is necessary for the effective
fuﬁctioning of embaésies and*gonsular posts. - Experience shows
that, if no limits to inviolability are set; the resulting abuses
coulé be devastating. The inviolability of diplomatic and
consular premises musé be conceived, taking into consideration

the receiving"staﬁe'S‘right to self-defence.393 ; Limits to the

inviolability -of premises also become apparent, .if the local

.pbpulation is sériously threatened or if there is serious danger

to human life. Inviolability of premises also ceases in certain

circumstances. For instance, when diplomatic or consular

relations between the sending and receiving states have come to :.

an end.
It 1is proposed to examine the problems of limitations as
they relate to diplomatic premises, consular prg&ises, and to the
X s

duration of the inviolability of premises.

A. DIPLOMATIC PREMISES

Diplomatic premises ére inviolable. However, there are
cases, where the authorities or the agents of the receiving state
may have access to such premises, without necessarily obtaiding
the consent of the sending state. In practice, it means that the

%
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agents of the recéiving‘state ﬁay;have access to diplomatic
premises, after obtaining the consent of the authorities or

agents of the éending state. It would be appropriate to presume

- that any head of a diplomatic missidnt_Who.knows”Ehat his

diplomatic premises’ are in danger, would call the fire department
T : ! '

or the police depértment of the receiving state, to ask for their

prompt intervention. A problem would arise, where the

authorities of the receiving state have not been called in.
There would also be a pfoblem,'if the receéiving state has been

unable to obtain the consent of the sending state.-

1. Fire or Epidemic within the Premises

.

The Vienna Convention .on Diplomatic Relations (196i)'does

not provide, that if fire breaks out or if there is an epidenmic

in diplomatic premises, agents of the receiving’ state may enter

such premlises, without the consent of the sending state.394

According to Article 22 of the Vienna Convention on Diplomatic
Relations (1961),‘there should be no intervention, e#en‘if-a
skyscrgper housing diplomatic premises were on fire. It is
obvious that failure to ingefvene in such cases could lead to
irreparable.;oss.

On New Year's Day 1956, a filre broke out at the Soviet
Embassy in Ottawa. Firemen were trying to put out the fire, but

. {

r

embassy personnel interfered with thd firemen.395 At that time

the Diplomatic Convention (1961) did hot exist, but because of

the absolute inviolability of diplomatic premises, the Soviet

b
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Embassy personnef.iﬁlerfered Qigh the firemen. Aftér that
incident, the City of Ottawa made_représéntations to the Cahadian'
government that -such interference by embaésy officials shohld ﬂot

occur again.396 Because that. fire could spread to neighbouring

buildings, it endangered life, public safety and property.397 On

"3 August 1956, the Canadian Department of External Affairs sent

~Circular Note No. A-16 to chiefs of diplomatic missions in

Ottawa.398 paragraph 7 of that Circular Note provides:

The Secretary of State. for External Affairs wishes to state
that, in the event of a fire breaking out in a mission, the
Canadian Government expects that the Fire Department would
be summoned promptly and he expresses the hope that the Fire
Department would be allowed immediate access to the premises
for the purpose of fighting the fire. He would also assume
that in the event of a fire or other disaster requiring the
use of fire fighting equipment that there would be no
objection to the Fire Department entering upon the premises
of a Mission for the purpose of dealing with the emergency
without prior reference to the Chief of Mission or, his
representative.

According to paragraph 6 of that Circular Note, thé Fire

Department determines whether or not a fire is ""likely to

endanger human life and the public safety or properfy,other than

that owned by the mission concerned." Furthermoré, paragraph 6
A

provides that if, that danger is a likelihood the-Fire Department

would be justified to take all measures necessary to control the

" +
[

fire, whether or, not the chief of mission consents to ‘such
measures. However, the Secretary of State for External Affairs
;tresséd, at paragraph 6, that in all cases .the Fire Department
should "respect the confidential character of those areas, of the
mission where confidentijal material‘was customarily used or kept"

if the firemen knew such areas. The point is that when there is

o
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case of emergency such as é fire, theie.is_the need fsr local
officials to enter-dinomatic'prgmises, in order to éave.human'
life or property.‘_During ah emergency immediate'action:ﬁas to be
taken, and if the envoy ;annot be'cﬁntacﬁed early, irreparable’
loss of property or human life‘could be,sufféred. |

The International Law Commission also discussed the entry of
.Local officials, such as firemen, intO'diplomatic premiges,
during a seriocus emergency, without the consent of‘thefsending
state.399 The International Law Commission was. agfeéa ﬁhat the
failure, to deal proﬁptly with a fire or some other emergency,
was better than harming diplomatic relations between states by
not respecting the inviolability of mission premises. Article 22
of the Diplbmatic Convention (1961) maintain§ the absolute
‘nature of the inviolability of diplomatic premises. .

The Department 6& External Affairs Ottawa, in 1984 laid down
guidelines for fire safety at Canadian -posts abrpadﬁ The
document - prescribes the rules and responsibilities, which are

‘associated with the Department's Fire Safety Programme for Posts

abroad.400 The dochment provides inter alia:

Any person seeing Fire or Smoke, or smelling Gas is to:

... () During building core working hours, notify the Floor
Fire Emergency Officer of the situation.

(d) Telephone the Municipal Fire Department from the’
nearest safe location.40l

The Department of External Affairs documené also "provides
that after ensuring notificatioen of the Municipal Fire
Department, embassy pérsonnel should be dispatched

to meet the respohding Municipal Fire Department at their

designated entrance and provide any keys and floor layout
draw1ngs which may be requlred 4
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During the time firemen aré‘tryihé to extinguiéh a fire,
elevators shall "ﬁoéhbe ope;ated.unless spécificélly authorized
by the Municipal Fire Chief."403 Instruc;ions of the Municipal
Fire Chjef "are té be awaited before re—éntry‘of the building-is
permitted."404 The Depargment of External Affairs'guidelines toh
posts abroad demonétraté the willingness of 'the Canadian’
governmeﬁt to have local authorities of the receiving state help
bring uﬁder control any fire, which breaks out at any Canadian
post abfoad. Canada's guidelines are laudable.

Embassies are generally expécted to operate theiﬂ'premises
in a way that does not harm other persons. That isla rudimenéarf
rule of good neigﬁbourliness. Each state or municipalitflhas
fundamental rules such as finé codes, noise regulatiqns, and
similar ruies. 'Thése regulations are so necesséry ‘for peace and
order in‘tﬁe city or cémmunity that they are rules of general

application. The rules could also apply to-diplomatic and

consular premises.403 Migsions and’consular posts should observe

-

;he laws of the receiving state. The observation of thosé
regulations should normally not interfere with éhe smooth
functioning of the &iplomatié or .consular prgmiSES; It ié
submitted that diplomatic or consular personnel should obey the

laws of the receiving state, except where obeying the laws would

make it difficult for such personnel to discharge their duties.

2. Crime of Violence within the Premises

Article 22 of the Diplomatic Convention (1961) forbids

-

access to embassy premises by agents of the receiving state, even
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if there is a grave crime of violence about to be committed ppoh_

such premises. In such circ%mstances} to wait ﬁor.éohsent of the
sending égatewould amount to inaction by the receiving state.
The cbnsénfamight ée given éEZer the crime has been coﬁﬁitted.
Thus, access to eliminate the danger~to human life is forbidden.

Inviolability ' is absolute..

!

v

9. Other Emergencies

Other emergencies might include a civil commotion or aerial
bombardment or other calamity, which necessitates prompt
intervention by the local authorities. In such céses, waiting
for‘the permission of the diplomatic envoy would lead to serious
damage or loss of human life. There is no well-known exception,

in practice, which allows access by local. authorities, to

|

diplomatic premises, without the consent of the sending state.406

£

4. The Problem of the Cohsent of the Sendihg State

The premises of embassies enjoy absolute inviolability under
Article 22 of the Diplomatic Convention (1961). The agents.of
the receiviné étate may not enter those premises except with the
consent of the sending state. Neither Article 22 nor any other
article of the Diplomatic Convention (1961) provides expressly
for any circumstances when the entry, dﬂhthe agents of the
receiving state, into embassy premises may be presumed; not even
if there is a fire break out or any oth%r grave emergency at.

those premises. The lack of a provision for restricted cases:

1
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when the_conséhﬁ of the‘sendiné state may be ﬁfeéumed is an
unfortunate omissiqn'in the Diplomatic Convention (1961).°

The United Natiéns Convention on Special Missions (1969) at
Arﬁicle_zs stipulates that the premises of special: missions'afe
inviolable. The agentsAbf the reéeiving state may not enter the
prémises of a special mission withou£ the consent of the sending
state. ' However, Article 25 further provides that the consent of

the sending state may be ‘assumed in case of fire or other

disaster-which endangers public safety seriously. That consent

“will only be assumed, if it has been impossible to obtain the

- ’ N ) . ~— .
express consent of the head of the special mission or, where

appropriate, the consent of the head of the permanent mission.

Instances where consent would be assumed are restricted, so that
f

abuses could be. limited or eliminated as much as it is feasible

3

in practice. The provision for assumed consent in the Convention
. .

on Special Missions (1969} ties in with modern reality.

There might be cases where the sending state refuses to

n

~allow the agents of the receiving state to enter diplomatic

premises. For instance, on New Year's Day in 1956, Soviet
officials interfered Qiﬁh firemen, who were trying to extiqguish
a fire at the Soviet Embassy, Ottawa.407 The entry of local
agents into diplomatic premises, without the consent of the
sending state will depend on a number of factors. Fof instance,
risks to human life, to property or to the sécurity of the
receiving state are essential elements, which have to be taken

into consideration. Sometimes the ambassador or his staff may be
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unable to give the required consent, because terrorists “have made

them hostages. . | S : ‘

a) . Danger to Human Life.
o It is reasonablé, that.i£ anything céuses serious'danger to
human life,.within.theApfemiseé of a mission; the iocal
au£h0rities would'fequest the consent of the sending state, in
order to enter such premises. It iﬁ is not possible”té come in
contact with the autﬁorities éf‘the.sending state, or if such
consent is refuse@/ the local authorities, in extremé éaSes,
might be obliged to enter the premises. First, the déﬁgerxto
human life‘should be so grave that no well—organized,‘receivihg
state would fail'to‘epter the premises, in -order to preserve
human life. in those circumstances. Secondly, events must be such
ﬁhét the danger.tomiife'ié_not-a deliberate pretext, c:eatéd'by
the locél authorities, for the séle purpose of penetfating‘the'
premises. | |
If a trea;y—based rule is_broken‘by the receiving State for
good reasons, then breaking of ‘the rule might be tolerated. by the
international community. After the April, 1984, incidents at the
Libyan People's Bureau in Saint James's Squ;ré, London, the
British police-questioneé and searched -all persons, including the
.Libyan diplomats, who- were leaving the People's Bureau
Building.498 fThe search was done so as to avoid danger to the
lives of the policemen and other persons. However, the British
police searched- the persons of all occupaﬁts leaving the

building, but not the diplomatic bags of the Bureau. The search

/"'_'l"‘ ’
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of the persons of the diblomats is, not allowed uQ§er

international law}‘but it wa%“dqne on that occasion in the
interest of the peréonal éafety of the policemen. It appears
that laws on the inviolability of diplomats or mission premises

could. be set:ésiae,-if there is need to prevent danger to or save.
human life.
Arthur'J.'Goldberg suggests that the Libyan People's Bureau

in sLondon should have been searched after the Libyans brutally

murdered Constable Yvonne Fletcher and wounded other persons.409

The murder was so brutal and so unwarranted, that it had nothing,

whatsoever, to do with the normal functions of an embassy. It

can be said that the Bureau héd become an operational base for
some criminals, who were using the principlé of,in#iolability as
a cloak, to perpetrate cfi@inal activities. 1In spite of that, the
Bureau still énjbyed inviolability, probably becéuse respect for
diplomatic ‘inviolability is ohe of the tenéts_af civilizéd
behaviour. In £he Americaanostages Case (1980) the Court

*

emphasized that inviolability'remains a cardinal principlé of

international law.410
L;‘C.‘Green says that it is normal practice that local
agents should not enter diplomatic premises without the consent

of the head of mission.4ll However, the circumstances could be
such that the head of mission . is unable to give consent.%4l2 For
instance, if the ambassador and his staff have been made hostages

by terrorists, who threaten to kill theig hostages or blow up the

building. The local authorities may enter the embassy premises,
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in order to save the lives of the hostages and take hold of the

terrorists. The entry would be'justified, because . the reasons
which caused the local'éuthorities to act were salutary. The
justification for the unauthorized entry'would be that human life

was in sure and impending danger. The circumstances were such

that the‘officialé'of the receiving state could not wait for that

consent to come from ;he.gbvernment of the sending state.

An examp;e'concerning the inviolability of diplomatic bags

is illustrative. British government officials searched

- diplomatic bags and found Mr. Umaru Dikko, who was about to be

flown to Nigeria in a box from the Nigerian High Commission,

London.413  Umaru Dikko had been accused of embezzling public

funds before he left his country, Nigeria. A British government
Report on the Review of the Vienna- Convention on ﬁipIOmaﬁic
Relations and Reply to The Abuse of Diplomatic‘Immunities,and
Privileges, concldded, "t+hat the,inviolabilitylof_the diplomatic
bag cannot ?ake precedence over human life."414 The British
governmentﬁfoiﬁtéd-out that the search-of the boxes Qas
justified. The inviolability accordéé those bags had been

-

totally misused., It was a serious abuse of inviolability. It is

ko

certain that the inviolability of diplomatic premises is

different from that of diplomatic bags. The important point is

"that immunity should not be used to cover criminal acts. It is

submitted that no inviolability should be allowed to operate, in

such a manner that it takes precedence over human life.

-~
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b) Danger to Property
Constantly, we talk of mission premises, as if they were in

simple, small houses. It has been the case, and in Ottawa that

is still a popular practice. Howeyer, more and more embassies

'haqe their premises in high-rise builaings. If there is an

outbreak of fire, should the local authorities refuse to enter

the embassy premises for lack of consent from the sending state?

- If the local authorities do not enter, the fire could devour a

whole, high-rise building including the premises of the mission.
The loss of property, and even of human life, might be so great
that respecting the principle of absolute inviolability would be

a literal interpretation of the Vienna Convention on Diplomatic

elations_(l961).‘ To stand idly and see a.high—risé block burn
own to‘ashes, because there ié lack of coﬂseﬁf from'the sending
state, would be uﬁrealistic.. Even the interpretétion df a treaty
should weave itself into tﬁé”sgcial'reality,'which sending aﬁd
reéeiving states confront each day.‘ Danger to property or human
life, therefore, would lead to a situation, whefe to be
realistiec, the receiving_staté‘mighﬁ have to ignore, at.leaét
moméntarily, the treaty provision that inviolability of

diplomatic premises is absolute.

c) Safequard of the Security of the Receiving State

The safety of any state is central to the existence of that
state. The instinct of self-preservation causes each modern
state to go to any -extent to preserve its existence. States

today have sometimes been fragile and unable to stay united, if

-

L
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some.event‘interyenes.and makés-it impossible Ebr ﬁhe-government
to function‘effiﬁiently. ThusJ féw‘quern states will risk £heir'
fundamental security, eved1if it'én£ails_the violation of some
treaty, suéh_as the ViennaAConv?n£ion on DipIomaﬁic Relatiéns
(1961). There is a striking ekample. In 1973, the Pakistani
ﬁiniétry of Foreign Affairs ipforﬁedfthe Iraqi Ambgssador to
Pakistan, that .there were arms.storéd at the Iraqi.Eﬁbaséyl415

The Iraqi Ambassador refused to give consent for a search of the

premises. However, the local arméd police in the presence of the

-Iréqi Ambassador, searched the premises of the mission, found,

and took away a large consignment of arms stored in crates. The

forciblé entry of'the'pOIice can be justified ex post facto,

" because Irag had breached the provision of Article 41 (3).416

That article prohibits the use of diplomatic premises in a manner
incompatible with‘diplomatic functions. Iraq had abusivély_used
its emﬁassy;' It 1is oﬁVious thét mere suspicion of abuse by fraq
could not have given the forcible entry any legal backing. The
storing of those arms was dangerous to the security of Pakistan.
Irag did-not-have the right to keep those arms.

Pakistan acted in self—défehce. The necéssity to enter the
premises of the Iraqgi mission was overwhelming, leaving no other
choice that could adequately respond to the situation. The
doctrine of self-defence in international law is restrictive.
The right to selﬁ~defence arises "where there is a serious threat
or .actual danger, where there is no other means of averting it or
pringing it to an end."4l7 Action taken in self-defence has to

be limited to what is necessary and proportionate.4l8 Pakistani:



139

rd

action was necessary and reasonable. It was called for by Iraqi,

dangerdus misuse of the premisés. The storage of extremely

) . . B .
~dangerous arms at the embassy was a serious threat and an actual

danger to Pakistan.

d) Picketing and Demonstrations at Premises

All over the world nations or societies have varying records

on social policies, such as racial issues, human rights, economic

organization or political regimes. Sometimes groups of persons

-picket dipldmatic premises, in order to suppdrtlo: oppose the

policies of a sending state. Picketing and demonstrations, Qhen
carried on close to or in the premises .of a diplomatic mission,
could demean the dignity of that.dfplomatic mission and also harm
the reéﬁﬁation of the'éending,state. Séme laws are silent on
picketing and demonstrations at mission premises.4l? In the

United States picketing within a certain number of metres from

" mission premises is an offence under the law.420

It has been argued that picketing and public demonstrations

in a free society are simply an exercise of the freedom of

expression, which is guaranteed and protected by the

constitutions of most civilized nations in the western
hemisphére. As a result, pi?keting and public demonstrations at
* |

diplomatic premises should be prevented only, where such public

manifestations paralyse the functioning of the embassy or

consular post.

o

In April 1985 the British Secretary of State for Foreign and

Commonwealth Affairs agrégd-that demonstrations could disrupt the
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peéée of embassies, impair their dignity or even lead to violent
incidents .42l The Secretary of State ‘stated that the United

Kingdom's. duty to protect the peace of embassies, under Article

22 of the Diplopatic_Convention (1961), could not be interpreted

S50 widély that no demonstrations are allowed outside those

premises. The British government .agreed with [the House of

Commons Foreién Affairs Committee that

the essential requirements are that the work of the mission’ .
should not be disrupted, that mission staff are not put 1in
fear, and that there is free access for both staff and
. visitors. How each demonstration is policed in order to
ensure that these requirements are met without undue
infringément of freedom of speech is primarily a matter for’
the police.422 ' ;

-

The government Report showed that there were somg5350

’

demonstrations each year outside embassies in Lond0n1423’ The

r

8
-London police have wide powers and have been dealing with all

sorts of demonstrations and ﬁarches outside mission pfemises.
Froﬁ the Report it is clear that the police in thngriFish
capital city‘s;rike a balance between preserving‘thgﬁpeace and
dignity of missions, on the one'hand, anﬁ protecting tﬁe exercise
of the freedom of speech, on the other hand.424 /

The Report leaves the impression that'expressions of public
opinion, as 1is the casé when there islﬁicketing oY
demonstrations, are a healthy element of a free démocratié
society. 'Expressions of public opinion do. not necessarily

violate international law, Articlé_22 of the Diplomatic’

Convention (1961), provided that a demonstration, for example,

. does not jeopardize access and egress, and that the persons

: ; .
within the mission are not afraid, that the mission might be
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. damaged or its staff harmed.423 The test to be applied is

whether or not the picketing or demonstration impedes the

peaceful continuance of work within the mission. “Demonstrations

or picketing which insult the sending state would be allowed when

that test is used. Many demonstrations and picketing, 'which are

demeahing to'a-mission{ fall short of hindering the continuance
of work at the mission. ‘The fe;t might be siﬁplé, but it is
difficult to apply. It is not always easy to:know if miésion
staff are afraid. Feaé ié a psychologiéal reaction to a series

of stimuli in given circumstances. Fear is not easy to determine

or perceive. When demonstrators get angry, they c¢an become

“unruly and attack the premises of the mission. Violent mobs

easily undo police barricades.

B. CONSULAR PREMISES

_ on
The general principle of the inviolability of consular

premises is recognized in many consular conventions. There are -

exceptions to this rule and there are also risks, where there are

K]

" accepted cases of presumed consent.

1. Consent Presumed in Cases of Emergency

Out of courtesy or sheer practice, the local authorities

will probably ask for the consent of the consular head of post or

his representative, before entering the consular premises for one

reason or another. It appears that the consular authorities will

‘ . o .
normally grant permission. - However, there are cases, where the .

-
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consent is presumed, namely, in the case ¢of fire or some other

disaster or where a crihe is committed in the consular

premises.426 ' o ‘ : o\ -
Sometimes the presumption of‘consght does the\ work out well.

On 15 January 1987, a fire broke out  at the Soviet Consulate in

Montreal, Canada. Soviet officials held the firemen at bay for
15 minutes; whiig the fire was spreading'to other a;pé of the
building.427 The SoQiets refused to let the éiremen éntér the
premises of the consulate to put out the Eiré. The district fire
cﬁief'finally ordered his firemen to fight the fire_from‘the.
street, using four aerial platform trqcks._‘ In. fact, the Fire
Department was not called in by the consular staff, but.by a

neighbour who spotted the smoke. Some of the Souieté were trying
to extinguish the blaze with garden hose§ and bﬁckets of snow.428
The district fire chiéf suggested that hfs firemen be éllbwed to

enter the consuléte building, but that the Soviets could search

the firemen, before allowing the firemen to leave the premises.

' The Soviet officials turned down the offer. The district fire

chief recalled that some yéars back firemen had put out a fire at
‘the Soviet Consulate ih Montrezal. The consular officials on that
former occasion complained'that files were missfng after the
firemen were gone.

In spite of Afticle:3l {2) of tHe Consula; Convention
. {(1963), local authorities could still be held at bay, while a
fire ‘burns and brings down a building. The important thing is

that the presencg of the firemen at the blazing Soviet Consulate
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pfoves.that tﬁe recei&ing‘state acted diligently exefciging due
éare, but the éenéing state deliberééely pr?vented thé'firemén
from putting out-thg'fife, in order to avoid thé destfuctf&n that
followed. It would- be logical to.pfeSUmegEhat éhe‘consequences
6f the fire should be the responsibility'of the Soviet‘Union; the
sending state. Tﬁe consular officials acted on behalf of the
Soviet Union. The argument could be pushed flirther. The Soviet

Union’ should repair the damage, if any'was caused to other

{persons.

Some consular conventions provide for ab;glute immunity of .
consular‘premises. The UnitedlStates-Costa Rica Consular
Convention (1948) provides for §bsdlute immunity for such
éremises,ﬂjust as 1€ the‘aim were to Faise the_lével of the
invi%labili ¥ 6f consular prémis#s to that of mission
p;emiﬁés.429 TheHUﬁitéd Kingdbm—Chiﬂa Consular Agreement at
Article 3 paragraphs 1 and 2 states'that{the consular premises of
each country will enjoy. full inviolabili?y and protection, as
prcvided for diploﬁatic premigés under the Vienna Convention oﬁ
Diplomatic RelationS'(l§6l).430' That iposition comes extremely

Cclose to that of the communist countries, which in.theory and

practice seek to narrow the diplomatic-consular gap."'!!l One of

. the main reasons is that the arbitrary distinction between

diplomatic (political) and consular (economic) functions and
status are too .refined, and of littlé.significance for states,
which mix up ‘their politics and economics, and the import—export

trade is all the business of the same government.432

L]
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'The'present position‘is-ﬁhat there is a right of entry into

consular premises in certain exceptional cases. In spite of

‘that, there is a general tendency to maintain the inviolability

of consular premises. For instance, when a fire broke out at the

Soviet Consulate in Montreal, the firemen stayed out of the

consdlate[ because Soviet personnel refused to let the firemen

A

enter the premises.%33

‘ : ' . F :
2. Risks of Presumed Consent for the Sending State

Presumed consent fér access into consular premises can give
the réceiving state an opportunity to -forcibly enter consular
premises. The presumed consent makes the immunity of consular
prémises'fragile and unsure. :In cases like that, the risk of
abuses. being committea by the local authorities remains
pgrmanent, whatever the circumstanggs. R

Today more than ever before, consﬁlar posts handle consular
problems,‘wﬁich are hardly distinguishable‘fiom diplomatic
problems. It ig fo be urged that the growing tendency to let

consular premises benefit from an increasing degree of

inviolability is a,heafthy development, which should be

encouraged. .

C. DURATION OF INVIOLABILITY OF PREMISES
The inviolability of the premises of embassies or consular
posts commences, may be suspended or may cease. The

a

commencement,. suspension, and termination, are limits to the
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principle of the inViolability of the said‘prem}ses.
Inviolability, as usual, is linked to the existence of
privileges and immunities accorded diplomatic or consular

'

premises.

1. Commencement of the Inviolability of Premises

Invi&lability of diplomatic and consular premises may begin,

.

when the‘gecéiving state has réceived notice; when the premises

are placed at the disposal of the sending state; or when the

.

premises are effectively occupied.

a) Notification of the Receiving State

Article 3 of the Harvard Draft Convention foresaw, that

inviolability of premises would commence on notification to the

authorities of ﬁhe receiving stateﬁgﬁ océupation, or use of such
premises.%34 The Diplomatic Convention and the Consular
Convention are not explicit on' this point.435 However, it would
appear that notificstion must be backed by occﬁpation, or use of
tﬁé premises in order to give entitlement to inviolability and
pfoteption. Notiéication to the éuthorities of the receiving

state, would in normal cases be dictated by practice. It is by

such notification that the local authorities are informed of the

.exact address of the diplomatic or consular premises. That

notification also makes it possible for thg receiving state to
organize the protection of the premises. Thus, notification of
the receiving state, coupled with occupation or the use of the
premises, will be the commencement of entitlement ¢to

inviolability.
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b) When Premises are Placed at’ the Disposal of the Mission

orlConsular Post
In certain cases,.the inviéiébility of premisés bégins;'when
the premises ha?e been ‘put at the disposal of the diplométic
missign or consular post.436 Putfing the premiéés éﬁ ghe
dispd;al of a mission alone does not suffice. The Seﬁding state.

“

must have complied with local laws on housing5' The sending
state's intention to use the prémises for the purposes of the
mission muét have been made cle%r. The inténtioﬁ.may be m&de
just after building and decorating have been finished. This, is
United Kingdom pfagtice.437 The mere fact that the premises h%ve
been put at the disposal of the consulaf post or diplomatic
mission, will not "alone give entitlement to inviolability.
Before long there shouid be something more concrete, such as.the

effective occupation of the premises. If effective occupation

does not follow, inviolability would be less certain.

Entitlement to inviolability would be less obvious and more

shaky.

c) 'Effective Occupation of Premises

Effective occupation of premises would serve as the greatest
proof, that those premises are meant to be used for diplomatic or
consular purposes. Mere purchase of premises would not give

entitlement to inviolability.438 A sending state may buy several

.buildings in a city, but use only one of the buildings as its

mission or consular premises. 1In such a case, only the building

used for the purposes of diplomatic or consular premises will
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- enjoy inviolability. Thus a vague ihtentibn to use the premises

is insufficient; Effective occupation is strong evidence of the
intention of the‘sendiﬁg,staté} to use the premises for specific
éurposes. In l95§,,Latvia, Bulgaria and Hungary maintained no
diplomatié relation§ with‘thé Federal ﬁepublic df.Gefmany; Japan
maintained an embassy in Bonn.43%2 In each of the four cases,
éropérty in West Berlin ﬁad been sQld - by Jewi;h émigrantsrto a
féfeign state, which had used it, as mission premises, till

1945.440  The Supreme Restitution Court for Berlin held "that a

remote intention on.the part of a state to use property owned by

it for mission premises is not sufficient to give rise to the

privilege of inviolability and that there must be actual use for

diplomatic purposes“. In Tietz et al V. People's Republic of

Bulgaria (1959)44l it was held tha£ diplomatic premises enjoy
immunity, only when they "“are in fact used.for the intended
diplomatic purposes”.442  The main question is_whether'the
property is, 1in fact, set aside for diplomatic pﬁrpases. . The
mere purchase of premises for thé use of the mission does not
give rise to immunity. To enjoy inviolability the premises must

be effectively used for the intended diplomatic purposes .

2. Suspension of the Inviolability of Premises

The question of the termination of inviolability of mission
premises is?not expressly dealt with in the two Vienna
Conventions on Diplomatic and Consular Relations.?43 1If there is

suspension of the use of premises, due to war or a témporary
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preak in consular or dipldmatié felations, should there also be a-

1

suspension of the inviolability of premises? .It might be argued,

that where the suspension of relations between two gountries|is

- not for'too-long?a time, that suSpension‘of relations'should,hot
"lead to the suspénsion of inviolability. If the premises are not

‘used for diplomatic or consular purposes for a long time, the

¢laim- -to inviolability would be groundless. In Tietz et al V.

People's Republic of Bulgaria (1959)444 the Bﬁlgarian‘govefnment

argued, that property did.not cease to be entitled to immunitj,
unless there was intentional termination of its use of -embassy
premises; that argument was rejected by the Supreme "Restitution

Court for Berlin.#45 Relations between the two states may have

been originally suspended; because of war or. a temporary break in

relations. That suspension in relations, which led Eo,suspension
of inviolability would, before long, come to an end. That would
also lead to an end in the suspension of 1nviolability.

.

Ipviolability would again become valid.

3. Termination of the Inviolability of Premises

The termination of the inviolability of consular or
dipiomatic prehises could be the result of: the rupture in
relations between receiving and sending states, the extinction of
one of the states, the end of a §pecial mission, the termination

of relations between states by Hgreement, or the outbreak of war.

%
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‘a) Rupture of Relations between the Receiving and Sending
) )

States )
" The rupture of relations, between the receiving and sending °
statés,;wil;_nofmally lead to the closing down of the diplomatic
\mission or theAéonsular post. When there has been such a rupture
and the_premises.are vacated, inviolabilityhof the premiSes
should éome'to an end, after the lapse of é'reasonable time. The
landlord of the.p;emises will again be free to enter the place,
where the mission and consular :post once existed.446 The rupture
of diplomatic rélations is usuaily the result of.the unilateral
act of one of the states. One bf the states decides. that, for
one reason or another, it will sever relations with the'cher‘
state.447  After that thappens, the Sendiné”state will allow the
mission or me consular post of the receiving state, _t? en’joy
inviolability for a reasonable time. Even thougﬁ the decision of
one of the stafes to severzrelatiéns may be unilateral, that
unilateral decision brings an end to relafions betwéen the two
states. The United States severed diplomatic and consular
relations with Iran during the American hostage crisis.448

The rupture of consular relations will occurf if the
receiving stéte withdraws the exequatur of the consular chief of
post. A withdrawal of exequatur often takes place after the hgad
of a consular post has violated local Léws, or has interfered in
the internal affairs of the receiving state.44? In 1973, the

exequatur of the French Vice-Consul in Boston was withdrawn,

because he used force to prevent the application of local
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laws.450 Article 2 (3) of the Cohsular‘CénVention (1963)

provldes that the severance of dlplomat1c relatlonb does not 'E

facto include the severande of consular relatlons.' However.

F

except where it has been stated otherwise,_COnsent to. establish

diplomatic relations implies consent to establish consular

relations.

b) Extinction of One of the States

When either the sending or receiQing‘state disappears orl
ceases to exist, the diplomatic relations betWeeﬁ the two states
logically cease to exist also. As a normai consequence, the
inviolability of their‘qiplomatic premiseés is exﬁiﬁguished} One
of the states may lose its identity.Ey being conquered; by being
merged with anothef or other states; or by becoming parﬁ of a
union witﬁ-another state or.éthgr states.431

A revolutionary change in the gévernment of one of the
states does not per sé sever relations between the.states.

&

. ' . . ”~
However, one of the states may use a violent coup d'etat, as a

reason to,sever.relationé, between it and another state or other
states. Some political revolutions are so radiéal, that the new
regime has little or nothing to do with the former regime. For
radical and fundamental changes occur, when a monarchy
becomes a Fepublic or when a repubiic is réstpred to a

monarchyfa52

If a new government is not recognized by the receiving

- state, the consular post continues to discharge its functions,

while waiting for new instructions.433 1If a new government is
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immediately recognized, there is no break in relations between

the states concerned.#54 Immediate recognition ensures

continuity in relations. How immediate any recognition is, is a

N

qﬁestion of fact to be determined in each individual case.

In June 1979, Libya suddenly announced its.abolition of all

Libyan embassies and its diplomatic corps.433 At the same time,

Libya announced that in the place of each embassy, there wouid‘be‘
a People's Bureau and ité.personnel to be éalleé Peoéle's
Committee of the People's Bureau.  waé ﬁhat .change fundamental
enough.to change the form of relations between Libyé and the
states, where it had embassies and consular posts? Té answer
this gquestion, it 1s necessary to find out if, apart Ero@ the
change of name, therg were any other significant changes. It
appears £hat the People's Bu:eaux simply replaced the embassies.
The Bureau;.carried out the functions of embassies under the-

Vienna Convention on Diplomatic Relations (1961), The April. 1984

incidents in Saint James's Sgquare, in which gunfire from the

Libyan People's Bureau in London killed police constable Yvonne

Fletcher, is an isolated incident.456

k)

c) End of the Functions of a Special Mission

Article 20 of the United Nations Convention on'Special
Missions (1969)457 provides .that ﬁhe functions of a special
mission shall terminate, inter alia, upon:

i)  the agreement of fhe states concerned;
ii) the completion of the task for which the special mission

was set up;
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iii) the expiry‘of the duration for the special mission, exdeb#
where‘the duration.is expreéslyiéxtended: |

iv) notificatioﬂ.by the sending sﬁate that it .irtends to
fﬁerminate or ;ecali the special mission;

v) notification by the_réceiving staﬁe-that it considers the-.

special mission~t6}have ended; .

The terminatién_of a special mission may result from many
other ciréumstances. The list under Article 20 of the Convention
on Special Missions (1969) is only indicative. Article 20 also
provides £hat the severance of diplomatic or consular reiations
beﬁween ‘the sehding statgfand‘the receiving state shall not of
itself result in the termf;atioh'of special missions, existing at
the time when the diplomatic or consular relations ﬁére:severed.

This provision underscores the specificity of special™missions in

international law. '~ Sending and receiving states could, even in

. the absence of diplomatic or consular relations, conduct official

business through special missions.

When a special mission has come to an end in one of the ways

. provided for under Article 20 of the Convention on Special

Missions (1969), the preﬁises of the special mission should,
within a reasonable time, cease to enjoy inviolability. Artigle
25 (2) of the Convention on Special Missions (1969) in language
that is similar to that of Article 22 of the Diplomatic

Convention (1961) provides that the premises where a special

migsion is established shall be inviolable.

-
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d)r‘Termination of Diplomatic Relations by Agreement
Relations between two stateé mayAbe.terminatéd_by an

agreement between the two states. In this case, the mission or

‘consular post may be withdrawn for economic reasons.%38 In such

~

cases the states may proceed, as between themselves, to use

honorary consulates, and increase the usé of other :forms of

contact,  for example, special miésions or meetings between state

representatives in a . third country. Also, representatives

attendihg an international organization meeting, could find time

to meet and negotiate purely bilateral issues.

- Oﬁien it is the mission or consular post that ceases to
exist,

ut relations between the states:sﬁbsist. The two states
may agree to have a thi:d state represent the sending state. In
other cases a representative‘of the sending state éccredited to a
different country, may take.bver the work of the mission, as it
is happening in the growing number.of multiple accreditatioﬁs.459
In 1965, the United Statesfgovernmént; for econonmic reaéons,
closed its consulates ih'Birmingham, Glasgow,'aﬁd Southhampton,
but kept open those of Edinburgh, Liverpool and Beifast.460 The
termination of diplomatic relations between states ﬂy ag:eemeng
may also take place, because the mission is unnécessarf, having
regérd té.;he smallness of the iﬁterest, thch may require to be
protected.46l

Y

e} Outbreak of War

Diplomatic relations cease, when there is a formal state of
war. War normally begins with a declaration of war and ends with

the conclusion of a peace treaty. There are conflicts between
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states, but such ordinary conflicts do not ‘always bring abbut the

severance of diplomatic or consular relations.462 Between the

‘years 1932 and 1941, China and Japah werE"engéged in armed

conflicts.463 Howevgr,-ﬁhose armed confliéts'fell short“of a
state of war. War between China and Japan was not aeclaréd until
1941. In ﬁhe iﬂterest of world peace, countries try to maintain
diplomatic relations, for in the absence of those‘ties,‘thefe is‘
nﬁ contact between states. A lack of good relations between
states makes conflicts horé probable. Mohammed Ahmad suggests
that for COnsular'relétions to exist, there must be a state of
peace between the_séates concefned.454 In the absence of peace,
consular or diplomatic relations come .to an eﬁd; War is
terrible, beqause it endé diplomatic and consular relations,
between the states fightiﬁg.

Whenever diplomatic or consular relations come to an end,

the probable result is that the premises of embassies or consular
_ ) ,

"posts would be shut down. From the moment embassy or consular

premises cease to be used for the functions of 'such servfaés(
ihviélability of the premises should cease, within a reasonable
time.

"Iﬁ comes out clearly that the 1imitations.on the
inviolébiiity of diplomatic and consular premises are necessary.
Those limitations water down the rigour of the outstanding

principle of inviolability, which is essential to the normal

. conduct of relations between nations: The limitations do not, in

352
G

any way, reduce the importance of the principle of inviclability.
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- TO THE INVIOLABILITY OF DIPLOMATIC

AND CONSULAR PREMISES
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CHAPTER VI

FULFILLMENT OF OBLIGATIONS BY SENDING STATE: A PREREQUISITE FOR -

THE INVIOLABILITY OF PREMISES

'The-sending state has a right to pfivileges and immﬁnities.
Those advantages facilitate the‘functiening of the‘diplomatie and
.eonsulaf services of the sending state in the receiving state.
If those are‘rigﬁts for the sending state{ the rights are not
" without obllgatlons attached to them. Cbligations to be
fulfllled by the sendlng staue can be considered, as a corollary
to the different advantages it enjoys.

Article 41 of the Diplomatic Conventio% (1961) provides that
sending states have to respect theflaws and regulations of the
receiving stete; avoid interference in the internal affairs of
their state of residence; communicate with the receiving state
through ﬁhe Ministry for.Foreign Affairs; and, use the mission
premises only for the performance of the functions of the
mission. Article 55 of Ehe,Consulaf Convention (1963) tooﬁ;
almost word for word, tﬁe provisions ofeﬁkticle'4l of the
Diplomatic Convention (1961). The obligations of consular posts
towards the receiving state are akin to those of dlplomatlc
missions. Cooperatlon and frlendlf relations between sending and
receiving states are important also. World peace‘and economic
progrese largely depeﬁd on the growing, friendly relations and
the incfeasing political and economic cooperation between

nations.
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A. 'PROMOTION OF PEACEFUL RELATIONS AND COOPERATION BETWEEN THE

RECEIVING AND -SENDING STATES

u;_ J1. The Diplomat as a Messenger: of Peace

w

s

The diplomat, through the activities of his mission, has to

B :
)

¢

promote‘peace(?nd understanding between the governments and.

©

.peoples of the sending and reéeiving_states. That is often déng
by *the envoy ﬁhrough his déily éonéécts, speeches and_television
or radio inéervﬁé@s; A diploﬁat has a duty .to promote,frieﬁdly'
relations between the sending ané receiving states.465 This duty

of the diplomatic mission,.for a long time, received only. scant

.

attention. And yet throuéh thatlpromotion of peaga;and
understénding between states[ the chancés of future éonftiéts and
. wars'co;ld be minimised. 'Reducing tensions betweeh'states helps
increase the chances of aﬁtaininé‘and maintaining Qorld peace,
.evéﬁ'ambng'na"ons, which do not have foicial diplomatic or
consular relaﬁjons.-
Todéy, more than ever before, consular poéts accomﬁlish
Easks, which wé;e originally diplomaticﬂiasks.466 BicauSe of

these relatively new functions of consular posts, consular agents

also participate in bringing peace and understanding to ;eéeiving

~and sending states.. Consular personnel, wherever they may be,
v . ' ’ -
should seek to promote friendly relations between states. The.

‘ \;honé:ary consul is also ;n.a.poéipipn to play that role} Article

17 of the Cohsulart¢onven£ion (1963) providesf;bhat”consuiarﬁ¥~—+~
.aéenés may., in certain c}rcuﬁsténceg,-perfb;ﬁ‘the tasks of |
:dip}émat;c agenéé; |

f ' . . - e . .o ! ,

"' ' ’ ' . W o ’ ’ )
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2. Cooperation as the Essence of Relat{ins Between States

The main traditional functions of diplomatic missions

-

include reporting, neéotiating and collecting information -on

developments in the receiving state. Toéay diplomatic missions

i

have broadened their sphere to 1nclude economic affairs,
especially +trade and commerce, 467 Promotion and exporLatlonp

importation, investment, qultural and scientific~cboperétio; have
'gréwn in importance. -Developgg\and dé&eloéing countries need
each other. Economic cooperatioé helps mankind éhare the fruits
oﬁltéchnolpgical and cultural advéncemen&,ktherebylameliorating
" the human condition globally. {

Consular posﬁs spepd a loé\qf.time ironing out écohomiq
scientific and cultural rélatioﬁs‘betﬁeen sendiﬁg and receiving
states.468  Thus, both c?néular posts and diplomatic missions,’
through pheir search for;internéﬁional coopefation, are invol@ed
in'helping_nations to work tow;fds the same goals: the
advancement of mankind. . | ﬂ

LY
L]

_ ‘ _
B. NON-INTERFERENCE g& THE INTERNAL AFFAIRS OF THE RECEIVING

STATE

Article 41 of the Diplomatic.Conventioﬁ {1961}, and Article

_ba

'55 of the Consular Convention 1%&3 stlpulate, ‘that wlthout any

-

pre]udlce to their pr1v1leges and immunities, 1t is the duty of
diplomatic and consular agents not to interfer@ in the internal
affairs of the receiving state.

¥
L]
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1. Internal Affairs Exclusively for the Receiving State

The diplomatic or consular dgent has no right to meddle in

the internal affairs of the receiving state. It may be argued

that in order to discharge his auties; as an efficient
regrésentative of the_sending state, the dipldmétic or coﬁsularr
agént is likely to inteffere often, ig the internal affairs of
the réceiQiné‘state. There have sometimes been allegations that
diplomats have heiped overthrow governments or even helped-
radical political-parties, if the policies of the receiﬁing.state
were detrimental to the interests of the diplomats' ﬁome state.or
nationals.469 1f diplomatic 6r consular'officefs were allowéd-to
indulge 1in the'inﬁernal affairs of the receiving state, that
would,.more often thanrnot, destfof £he friendly relations
between the staées concerned. Each countfy;should be free to
puisue its own poiicieé.'as determined by its goOernmentland
people. Internal affairs are directly linked to the sovereignty

and political independence of each state, and such affairs should

be left to that state alone.

-

2l Inéeraction of Internal Affairs and Foreign Policy

A diblomat has to spend time stuﬁyiné the internal policies
of the receiving state, in order to report iﬁterligently'to his
home government. It‘is obvious Ehat, if the receiving state has
internal or external” policies, which are de£rimental to the
interésts of the sending state, the ambassador of that sending

state would not appreciate it. It is the responsibility of such
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-an ambassador to explain .to his government what is happening in.

the receiving state. '~ The ambassador should also suggest to his

.government how he believes those policies could be changed or

modified. Throﬁgh diplomatic notes the sending and‘recéiv?ng
states can explain their different positions and hoppfully_arrive
at apﬁroPriate solutions. -For instance, Canada'erreatmgnt_of
Camerdonién studehté could directly and pegatively affeéﬁ the
relations between‘Cameroon and Canada. Throughian exchange éf
views, the sending state (Qamerodn)‘and the receiving state
(Canada)‘copld.find amicable solﬁtions to the probiem. However,

if the ambassador, in a case like that, approached‘students'

unions, made public speeches or organized demonstrations to bring

'pressure to bear on Canadian authorities,. that would amount to

serious interference in the internal affairs of the receiving

state. Rendering assistance to a political party, or helping a '

group df soldiers to conduct a coup d'état, would have the same
éffect.' Assisting a political party does not violate the law, if
done by a citizen of tﬁe receiving state. However, it is an
interference in the internal affairs of the receiving state, when
it is done by a diplomat or consulaf‘agent.470

Sometimes the internal policy of a receiving state may

violate humag rights and posg, ethical problems to diplomatic

missions. Where internal policy allows for, or even supports the
violation of fundamental human rights, the diplomatic or consular
agent is placed in a difficult situation. In Idi Amin's Uganda,

political dissidents were either killed or imprisored"without a
. . ! ) ’

% | | [
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fair trial. Ugandan iqterﬁal‘pdiicy‘had violated the'Unitédl
Nations Declatation of Human Rights (1948) and related.covenants.
Even in those circumstaﬁc§s, diplomats woul@ still be‘intgrfering

in the internal affairs of the receiving state, if they make
. . | | ; :

statements criticizing local pbliciés, What foreign missiosfs may

do is to info;m their govefnments and finally help may come, as
it did in‘Ulganda.47l Foreign missions have a re#ponsibiiity to
rep§r£ on serious, habitﬁal-abuses of human rigﬁts. However,
thése‘missions would be idﬁerfering in the'internal affai;s'of

the receivingAstaté, if. they openly criticize“the local

authorities, or contribute to any propaganda, that tarnishes the

image of the government or people of ﬁhe'receiving‘state.

C. RESPECT OF THE LAWS OF THE RECEIVING STATE

The receiving state's power, to prescribe rules of conduct

for those within_itsﬁterritory, is not limited by diplomatic or

consular immunities.' Diplomatic and consular agents are under
the law of the'state where they serve, but the receiving state

) . ; ) 3 2
may. not sanction them, because of the immunities such personnel

N
S

enjoy. ;
!
!

:Diplomatic qf consular serviées ané their pefsonﬁel have to
obey locil tra@%ic rules; architectural ;Egulationé, labour
regulations, in%urance laws, and so forth.472. If that were the
contrary, the presence of foréign missions in a receiving ;taté,
would create u%solvable proﬁlemé. For instance, traffic .
reguiations-%re SO fundameﬁtai that their violation creates

incalculablelkiské for everybody.

/
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‘1. Inviolability of Premises and the Violation of Local Laws

Diplomatic and consular laws provide for certain privileges

and immunities. = The diplomatic and consu¥ar agents, who enjoy

_those advantages, have,a duty to obey the laws of the receiving

state. Thus, there are rights and obiigﬁtiohsf which.go
together.473 In some countries, such as Canada, there areklaws
at federal, provincial and municipal levels. The diplomatic and
consular corps have-to obey. all ﬁhose lawé; |
Diplomatic and cgnsular premiseé enjoy inyiolabi}ity.
Howeﬁer,”evén within those premises, thé laws of the receiving
state have to be obeyed.‘ For instance, if‘ﬁhe locai laws forbid
the making of explosives within homes or ofﬁgzgs,‘therewgould be
a violation of logal.laws, if expiosives‘a;e made'within
diplomatic or consular premises. Thus, the inﬁiolabiliﬁy enjoyed
by a sending state should neQer be used, as an excé%e for the
commission of an offence forbidden byulocal:laws.‘ In Canada
diplomatic énd conéular personnei, who wish to possess firearms

o

must comply with the local lhws'governing'the registration,

. possession, and carriage of firearms.474 In practice, legality

is determined by international or municipal laws. The advantages

enjoyed by missions and consular posts are only allowed to the

extent, that’ such advantages are. uged for the proper and legal

~ functions-of the embassy or consular post.475

2. Authorization of Wiréless Transmitters
In practice, diplomatic or consular services require the

authorization of the. receiving state, in order to operate
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wireless transmitters.47® This is an area, which attracts the

L

close surveillance of' the receiving state. Wireless tranémitte;s
are potentially dangerous, because the embassy or consular post'
could use those installations tdjinﬁe?cep;lsecret messages,. being
sent or received by the‘local guthorities-“ln'order to control
the use of wireless transﬁitters,rﬁhe rééeivihg state regulatés
the‘uge of frequencies by the operators of wi:eless transmitters.
In somé young countries obtéining éuthorization to bperate those

installations is so difficult, that a lot of potential applicants

just never arrive at applying for authorizations. The obligation

'to have. an authorization as a precondition, reduces the freedom

of the sending state. 'It is a limitation on the sending staté's

freedom of action. In Canada the grant of a licence to install

and operate a wireless radioc transmitter on diplomatic premises

is discretionary and is based on reciprocity and on conformity

.with the Radio Act (Canada) and corresponding local laws.477

‘ espionage activities.

Electronic monitoring, listening to communications to, from, and

within diplomatic premises, is generally toleféted}478 Some

'receiving states do that as a form of Tighting to cripple

.

:ﬁw Information Gathering and the Problem of Espionage y -

According to Article .3 (d) of the Diplomaﬁic Convention
(1961) and Article 5 (c) of-Ehe Consular Convention (1963Y,
gathering information and informing the sending state are proper

functions of diplomatic missions and consular posts. These

- ' . - ‘ 7/7
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articles which make gathering information iegal'also impcse the
cdndiqions.in_whiéh the practice must. be undertaken. The

techniques used for gathering, processing and disseminating

'infOrmatiqn within the reneiving state must be ‘legal; they must . .

not break the laws of the receiving state. Governments seek
knowledge from rellable sources, .s0 as to decide Well Leaders

struggle to know what happens in different parts of. the world A

political event in Canada‘could influence the political and,

.economic posture of a young, developing nation.

Diplomatic or consular‘agents act legally, if they gather
information froﬁ the radio, televiéion, newspapers, books, or
from any other sources, which are not forbidden"bY‘thé lonal'
laws . 479 _Gatherlngjlntelligence within diplonatic circleé,
through cnntants, or discreet .and socially-acceptgd @iplomatic
intercourse, 1s anrunendlng process, which is ancilyany'to almost
all contacts within dlplomatac mliieux.‘ Today the means of
gathering, processing and disseminating intelligence have
attained great refinement. Extracting information on a person\to
person level is.efficienﬁ and can hardly be cqntfolled,
e5pecinlly in the.liberal democracies. Thé‘gathering.of'
information becomes an improper function of diplomatic and
consular agents if illegal means or éources are used. That could

amount to espionage.

a) ~Espionage: Definition- :

The definition of espionage or spying depends largely on -the

laws of each country. According to Webster's Dictionary
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_espionage or spying "is the use of spies to obtain military,

political, industrial etc. secrets."480 The oxford Companion to

Law states that espionage or spying in international law is-

the art of a person‘who, during war, clandestinely or under
false pretences seeks to obtain information concerning one
belligerent in order to communicate it to the other

Espionage has also been deflned‘as

Al

Gathering, transmitting, or losing information on national
defense with the intent or with reason to believe that the
"information will be used to the injury of the Unltes States
- or to the advantage of any foreign nation. '

Acts_of espionage are subversive, undercover, hidden or are

designed to get what is concealed. Such- acts might involve

eavesdropping, bugging dev1ces or the recrultment of citizens of
a nation to work against thelr country "Espionage generally has
one oOr two'essential'ingredients: -Fdisguise" or "false
pretences".483 A spy acts in dfsggige or under false pretences.

The term "spy" is used to cover diplomats or other state agents,

who illegally gather secret information.484 The secret

‘information might be military, political, industrial or

scientific. One important “point. is that espionage or illegal

"gathering of° information leads to information, which could

possibly be used to undermine or harm the national defense or
security apparatus of the ‘receiving state. In our modérn world
military, political, industrial} dultural or scientific secrets
could harm the defence posture of the n;tionél security of the

receiving state. Espionage is not one of the lawful functions of

diplomatic and consular agents. Spying is one of the abuses

which diplomatic and consular staff commit. There seems to be a

v

‘ &
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présumption tﬁat diploﬁatic Or.consulér agents, who.spy do so on
behalf of ﬁhe.sending state. However; it.is éossible for an
agent to spy for his persgnal-benefit. The;e are cases in which

diplomats or consular staff accused_of-SPYing-have'béenVharshly

treated. Usually,receiving states would declare a diplomatic'or

consular agent accused of spying persona non grata or discreetly

ask the sending state to recall such éérsons. A general

definition of espionage nowadays is hard to find, because any
definition depenas on the political percgption of each

government.

b) State Practice

Spying activities have been discovered, from time to time in

embassies in different parts of the world. Arun Chaturvedi

explains thét‘;n-f985, India reacted with severity, when it was
discﬁbered~that diplomaﬁic missiois, namely, the French and
Polish missiéns, had been invoiveaiin spy- operations, passing
information to other governments, which had vested interests in
Indian affairs.4é5 Chaturvedi.ddeslnot state exactly what the
Indian governﬁent reaction was. It 1s interesting to note that
Ehe French and Polish embassies diE not get the information
principally for‘their respecting coun&ries. The two embassies
gathered ;he information in order to pgss it .to governments,
which probably had a serious interest in receivind secret
information on Inéia. N
In 1971 tﬁe British government requeéted the recall of 105
Soviet aiplomatic ageﬂts hasted in London, out of'a total offSSO
Y
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of whom 280 enjoyed‘dip}@métic_staﬁus; ‘Tﬁe.acﬁion of the United
Kingdom was based on information given by a former KGB agent on
the esﬁiqnagé actiQitiés of Soviet personnel at the embassy in
London. The Soviet government-reacted with é written érotest and
thé expulsion of four British diplomats.486

Swiss authoriﬁies fecofded'l?B cases of espionagé betweén
l94é and 1978. The cases involved 303 peréons; 97 of tﬁem were -
diplomats and international civil éérvants.487 This shows how
diplomats have conﬁinued to indulge in espiqpaéa activities.

I Janudry 1978, canada declared 13 Soviet diplomats

personae non gratae because of "inadmissible activities 1in

violation of the Offi;ial Secrets«Act, and of course of their
statQS'in Canada;"438-,0n that occasion the Soviets were said to
have made a plot to péﬁétiate the_ﬁ;yal Canadian Mounted Police's
éécurity gerVice,.by attempting to recruitié member as a double

agent.489 Using double agents is an efficient means of

infiltrating the security or defence system of any nation.

In June 1988 the Canadian government expelled eight ‘Soviet
diplomats, for engaging in whaﬁ ?rime Minister ﬁrian Mﬁlroney
called Pimpfopef and unacceptable behaviour."4%20 another n;ﬁe
Soviét diplomat;, who had completed their. tours of duty and had
already returned home, were told'that théy were not welcome to

’

return.491 ~The Soviet offiéials were accused of engaging in
o

military commercial and industrial espionage.

The Soyiet government, almost sipultaﬁeously, expelled two

Canadian diplomats from Moscow and banned the return of three



ey L I-.

ir—“l. o _— g — F ] p— — p— —_ p— . g

168

others, who had already left the- Soviet Unidp.492 On 23 June

-1988, Canada ouéted an additional diplomat and banned another

. one. Canada also cut the ‘Soviet contingent in Ottawa to 60 from

63. On 25 June 1988, the Soviet government also expelled
Canhda's military attaché for "activities incompatible with his
officialfstatus."493 'At the same time the Soviets declared seven

former diplomats. personae non gratae and withdrew 25 Soviet

members of the Canadian Embassy staff, more than half the

total .494

"Unacceptable activities", "activities incompatible with”the‘

‘status of diplomats”, or "interference in the internal affairs of

the receiving state", could constitute veiled references to
espionage. There are numerous expressions in which espionage

activities are veiled., That makes it difficult for any person.to

find® out or attempt to find out the details of any accusations

against diplomats.

Before the June 1988 expulsions, Canada had expelled 42

" Russians since y9@6.495 The names of banned diplomats are

éutomatically put into the computer banks of all 16 members of

the North Atlantic Treaty Organizaiion {NATO). The members of

' NATO could eventually each decide on the admissibility on their

territories of any of the banned diplomats. An official ef the
Canadian Security Intelligence Service explainéd that the

expulsion of Soviet spies was meant to cripple the KGB's ability‘
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perfected the aft of.spyinj. "The Vienna'ConQentions-Qf“Ti961j
and (1963) dealt with,diplomatic.and‘consuiar relations dt a
timg, when elgctrénic espio?age was less perfected.

“¢d) The Difficulty of Preventing Espionage

The inviolability of diplomatic and consular premises makes

* the fight.against espionage difficult. The immunities and

privileges,which missions and consular posﬁs)-while‘making‘it
easy for the diplomatic or consular agent to function, also
provide a general cover for espionage within the receiving state.

\ .
Between the legal gathering of information and espionage there is-

a thin line, .which is not easily drawn by the receivirg and

sepdﬂpg states. . R. Venneman suggests an example where the' line
: - . : -

is blurred. He ‘points out that in the economi® sector, simple

iesearch_ié hardly distinguishable from an act of economic

‘ . e
espionage.497 In the American Hostages Caséf%%980)ﬁthe4Cohrt

stated that it was difficult to ‘determine when_tﬁé\exercise of
_ . N
normal” diplomatic functions \

expressly recognized in Article 3 (1) (d) of £;3\1961

Convention, of 'ascertaining by all lawful means, conditions
and developments in the receiving State' may be considered
"as involving 'espionage' or .'interference in internal
affairs' .498 : g ‘ -

L}

Thus the Diplomatic Convention (1961) and even the Consular

Convention (1963) fall short of ﬁetérmining what methods of

gathering information are lawful 6r unlawful. The accusations

usually made against diplomats or éonsular agents are vague.
Most of the time the accusations hardly use the words "espionage"
or "spying". "Unacceptable activities" or "activities

F
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incompaﬁible with aiplpmatic functions" and 6ther expreésions
have been euphemisms for "espionage" or "spying".429 The

vagueness of the accusations is Eurther‘compounded by the fact

that the truth is known only to-either receiving or sendlng state

or to both states.  Each of the states 1in 1ts espionage or -

counter-espionage operations uses covert methods. Thus tﬁe

accusations made and methods used have not allowed Tor the

development of a useful definition of espionage in international -

law. ' , - ”

In the American Hostdges Case (1980) the Court pointed out

* -

that in cases Qhere, under théfcgﬁékfbf diplomatic priviléges and

immunities, embassy staff engage in abuses such as espionage or

interference in the internal affairs of the receiving state,

there are remedies.’00 fThe receiving state, ‘under Artigle 9 of

the D;plomatic Convention (1961), could ‘declare the diplomatic.

agent persona non grata. The sending state would either recall

‘that person or terminate his functicns with the mission.

Similarly, Article 23, paragraph 4, of the Consular Convenfioh

b

(1963) provides that ‘the . rece1v1ng state is not obllged to glve
the sending state reasons! for declarlng any person unde51rab1e
In grave cases the receiving state could break dlplOpatlc

relations® with the sending state and call for the closure of the

offendlng mission.

The flght against esplonage is dlfflcult, because spies are:

L]

hardly ever known to the receiving state. Spies have the titles

of diplomats and carry on with their espionéée discreetly. The
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'justlfled whereas others are not.
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rece1v1ng state may declare certaln dlplomatlc or consular agents

— ) . 1
_personae non gratae, but it is never known how many spies stay
back to continuelto spy{ Secondly, declarinq'a few diplomats

vvundeslrable hardly undoes the. spy 'network, which the expelled

sples, and spies’ who are not expelled mlght have set .up. Such

N .
networks may 1nclude natlonals of the receiving state. Many

—

natlonals Tsell- secrets to spies. To those natlonals it is a

-
'

“Financially lucrative buSLness."“ T

Esplonage and even_counter-espionage elude clear

legislatlon To leglslate effectively would imply understandlng

_and explaining the purposes and processes of 1ntelllgence

agenc1es. In their reactlons.agalnst spies, governments take
positions, in order to limit espionage. | Also, many governments

attempt to please the electorate. That 1nvolves a’ hlgh level ‘of

political judgment; As a result some expu151ons mlght ‘he~.

e \‘1

It is difficult for the rece1v1ng state to break diplomatic

relations each time there is a case of espionage. AEsplonage is
so common and so 'widespread, “that breaklng dlplomatlc relatlons
each time would cripple the relations of a. state that does so.l
In the conduct of relations between states, stability and

continuity of relations bring credibility. 'Bteaking relations is
resorted to only in extremely grave c1rcumstances. Civilized
nations tolerate espionage, whi has become one of the illegal,
but sure c0mponents of relations between states. Some nations

are responding to spying by counter-espionage, which seems to -
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attain higher stages of ihprovement'as the years pass. In the

1990s counter 1ntell1gence w1ll probably develop new- SC1ent1f1c

r-methoda tO'counterjesplonage, more than it has done up to thls
moment.501_ S ‘ . C l -
D. REMEDiES AVAfLABLE.TO THE RECEIVING STATE IF OBLIGATIONS OF
THE SENDING STATE ARE VIOLATED
Somatimes a sending state reﬁuae; or is unable to live up :jg)
—h-N_‘Lta obllgatlons Iﬁ‘such circumstances the ﬁeceiving stata may

ask for an apology, daolare any staff-of--the embassy or consular

post persona non grata; or sever diplomatic or consular relations

between the two states. In certain cases, spies are arrested and

are eventually swapped. There have been rare, extreme cases,

‘where the authorities of the receiving state have forcibly

entered the premises of the foreign missioﬁ. Each case depends

on facts, and all the prevalent surrounding circumstances..

\Eiatésg_which histeorically have a close relationship, tend to

——

resolve theiﬁ“diffagences without much haggling. For instance,

o, RN

oountries, which have.siﬁilar\po}itical’ideoloéies, or beiong to
the same militafy alliance, wiil'm;oiﬁi?o.d;plomatic.and consular
conflicts between themselves. For example,rtﬁe‘United Kiﬁgdom

and the United States of America seem to resolva-éheir

differences, without attracting the attention of the

international media.
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1. Demand of an Apology

. The receiving state may request that the sendlng state

-apologize for some mistake or offence, which the agents of the

‘'sending state have committed.502 tUsually,'the apoiOgy lays the

matter to. rest, and the sending and rece1v1ng states contlnue to

relate, as they had dome before the mistake or offence was

A -~
committed. State practlce a110wsmany country.to asK for an

apology. In April 1972 a bomb - exploded at the premlses of - the
Cuban commercial mission in Montreal .503 'One perSOn dled and

some others were wounded When policemen arrlved at,the scene;

three armed men put. up a,reSLStance. Finally, policemen of the

Canti- terrorlst un1t intervened and arrested six persons, who were
later charged w1th tHe “illegal possession of firearms. The Cuban

' government protested. The Canadian government made an apology

and also promised to end the crisis. ' T

3. Declaration of Staff as Persona Non Grata

International law and state practice allowfreceiving states,

to declare a diplomatic or consular agent persona non grata, for

acts committed for personal reasons or official reasons.>04 The
declaration makes of the agent, who 1is cited therein, an

undesirable person within the receiving state. In June 1988

S B h -
Canada declared undesirable 19 Soviet diplomats. Moscow

responded by declaring 13 Canadian diplomats persanae non gratae.

On both sides there were accusations of espionage and unlawful

activi;ies.SOS ‘When the sending and receiving states are very
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n

friendly, they may resort to.a less painful exercise. In such a

' case, officials of the receiving state discreetly iuform.the

Ambassador of the sending state, that he ought to cause one or

some of his staff to be recalled for reasons, which the Foreign

. .\ . o "
th%stry of the receiving state may, or may not explain to that

Ambassador. In ‘that way, the staff may be recalled,. as if it

were simply for the sake of redeployment.506

- 3. Severance of Diplomatic or Consular Relations

The réceiving state may break relations with the sending

state, because the'latter ‘or its agent has violated one or some

.of the dlfferent rules, which are meant. to make inter-state

relations go smoothly 507 geverance of diplomatic or cohsular

relations is one of the most severe measures, which may be
; N . . N,
. . N,

legally resorted to by any state. That type of severance makes

,it extremely difficult for the two states to continue ‘to

.

communlcate efflclently ' Instances of the rupture of diplomatic
relations have exlsted throughout the' hlstory of diplomacy.  For
instance, Australia and‘the Soviet Union broke off relation&k

because .Australia refused .to-.let the Soviets forcibly take back
_ . :

o

to the Soviet Union one of the-Embgssy statf.508 on 7 April 1980
the United States broke off diplomatic relations with the

governmént of Iran, after Iranian militants ﬁad taken over the
U. S. Embassy in Tehran on 4 November 1979.°09 rohis will be

further discussed in Chapter IX.
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Severance of relatlons\could lead to an 1mpasse, because it
\

ellmlnates all the effectlve channels of communlcatlon and_
\

negotlablon. Thls type of rupture of relations translates into

\

"

reality'theffrustration and bittegness of the nation, that has

‘ A
decided to cause the severance. ' The practical results to be
. . K .

'

achieved by it are questienable. “ The rupture of relations

between sending and receiving.statesﬁ‘bften does not solve the

. . . 5 E . .
problem that caused the conflict. The rupture may instead
aggravate the conflict.

Y

4. Entry into Dlplomatlc Premlses Wlthout the Consent of the

Sending State

There are 1nstances,'where a sending state violates its

obligation to promote peaceful relations and ceoﬁeration,'between
both sehding and receiving states. The violationxby the sending’

state may consist of interference in the internal affalrs of the

i

recelylng state, or a fa1lure to - respect the laws of the

receibing state. In exceptionally grave cases, 2 rece1y1ng state

v

may, for its own surv1val, enter dlplomatlc or consular premlses,

w1theut necessarlly obtaining the consent of the sendlng\state..

Practice shows that a forelble entry will not be tolerated by
\.

most civillzed countries, unless it is certaln that without such:

'an entry, the fundamental security of the rece1v1ng state w1lr

\

probably be at stake.5l0 Mere suspicion will not support

forcible entry. » S . "

L\
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In 1973 §akistani agents forciblj-ente>§d.the‘I:aqi'EmbasSy

in' Pakistan, searched the premisesp‘%nd foun&\huge consignments

N Ay

of arms stoféd in crates.%ll The forcible entry was justified ex

post facto, because the effective discovery of the arms

' demonstrated that the Iraql Embassy had v1olated Article 41 of

‘ \
the Diplomatic Conventron (1961) If the Embassy were a

consulate, that Iraqgi possession of arms. in the premises, would

'_have been in breach of Art1cle_55 of the Consular Conyention

o

(1963) . o | T
Because that justifiéaiiih is only ex post Eactof&the

. ' R . . ‘\
forcible entry could end up being a source of embarrassment, for

N

both the sending and feceiving states, if the entry and search do

not field_the results sought after. The Pakistani government,\\

[

after‘discovering the arms in 1973, sent a strong protest to the

Iraqi government; declared the Iragi ambassador and an attaché

!

personae non gratae; and recalled its own. Ambassador to Iraq.s12
The itaqis abused the inviolability, which theii Emhassy premises
enjoyed,.and fell uictim‘tofsevere disheartenang measures,
orchestrated by the Pakistani government. .

Other cases of the misuse of premises of diplomatic or
consular posts have been dealt with mildly or amigabiy.' Where

diplomatic or consular premises serve as refuge for an asylee,

many governments have been tolerant) and have acted cautiously

-

avoiding unnecessary conflicts. In the Asylum Case (1850) Peru

did not order its agents to forcibly enter the Colombian Embassy

in Lima to take hold of Haya de la Torre, who had taken refuée in

\
N
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‘that embassy. It could be argued that his presence in that
B ' 1. ) . '

embassy did not compromise the security of .Peru.513 .

\
v

L)

As naﬁions.deyelop, espionage\grows with_ihterna£ionai
intercou;ée between governmenks, and private organ{zatiohs. Once
in a while, diplomatic Q{ cbnsuiar agenés are caught for spyiﬁg
in'the‘fecgiving state. Espionage chafges are SOhetimeé'vague'
and'afe hard to be proved.befqre court92  Spies'aré often kept

and traded or exchanged for other spies. The receiving and

sending statesAnegotiate such exchanges between themselves. The

United States and the . Soviet Union have.resorted to spy swapping

+ .

6. Other Remedies

Two recent events in Léndon are worth noting. bn the 5 July
1984, at Stanstead Airport, police broke open a crate and
discovered in a drugged‘state Umaru Dikko, a former Nigerian
Minister of Transport.5l4, The crate, in.wﬁich he was found, was

supposed to be a diplomatic bag,‘but the crate did not "bear

visible external marks of their character"515 as required under

~

Article 27 (4) of the Diplomatic Convention (1961) .

The Secretary of State for Foreign and Commonwealth Affairs

A

at a later date said, inter alia, * . J/

N

...that the advice given, and the advice that would have
been given had the crate constituted a' diplomatic bag, took
fully into account the overriding duty to preserve and
protect human life.516 ' ‘

s
/
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Even if the two crates in which Dikko and three other

peréons wefe, had_béen marked diplomatic bags, théy-sfill would

have been broken into, because of the overriding duty to protect

life.

By extrapolation, some similarity does’ exist between the

Eorc1ble entry 1nto the Iraq1 Embassy by Pakistani authorltles,

and the breaklng of the crates from the Nigerian High Comm1551on

in London. Somehow, the acts, even though done without the
: . _ .

consént of the sending states, were justified ex post facto.

Another recent event was the killing *of a policewoman,

- Constable Yvonne Fletcher, on Ap;il 17, 1984, at St. James

Square, Lopdon, by gun fi;e from the Libyan Pebple's Bureau.217
In spite of that use of arms, British authorities did not order
forcible entry into the People's Bureau.l The British police did
not storm the Bureau. The inviolability of the Bureau.&as
respectéd.518 Goldberg suggests.that in the Libyan Bureau
incident, the Embassyrstaff acted as terrorists,‘failing to
respect the laws of ﬁngland, and that.the Bureau ought to be
stripped of.its inviolability.519 _Géldberg further suggests éhat
in such extreme cases, breaking diplomatic_relations with tpg
sending state, as did‘the United Kingdom, is almost
meaningless.szo. |

In the reéult, eéch of the measures available to tﬂe
recéiving state has to be ;sed with caution. For instancé, it is

probable that if the United Kingdom had stormed the People's

Bureau, the Libyans would have arrested and manhandled hundreds
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~of British subjeets in Libya. Sometimes a reﬁedy, which appears

attractlve could assume new and strange dlmen51ons. Each

v1olat10n of a rule by a sendlng state should be studled

.carefully The solutlon to be. re‘%rted to, should be one that

does the least damage to the relations between the two states.

The poslt;qn seems,to be that,<1f.a~sehd1ng state does not
live hp:to its obligatidnsa the receiving state can apply a
number of measures. However, the pfactice of states seems to
1nd1cate that, where the premlses of‘a m1351on or consular post
have been dellberately mlsused as in the case of the Iragi
Embassy in Paklstan; the rece1v1ng state may forcibly enter such

premises; provided that the reasons, -which compelled the local

authorities to -take that extremely severe measure, are serious

enough\izd can - be justified ex post facto. However, a.

justification éx post facto should not be used, as a weapon to
A8

weaken the inviolability of diplomatic and consular premises.

Inviolability is the‘prineiple. Sending states should use-all,

“_the means at their disposal, to make sure that dlplomatlc and

consular staff handle themselves well in the dlfferent receiving
states. Respect for the principle of the inviolability of
premises also depends on how well diplomatic and consular staff

respect the laws of the receiving states.
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CHAPTER VvII. . _ .

SPECIAL PROTECTION OF THE INVIOLABILITY

OF DIPLOMATIC AND CONSULAR PREMISES

& : : ' I , .
_Under‘interﬁational law, consular and diplomatic premilses
enjoy inviolability. The receiving state has.a duty to take all

appropriate measures, in order to give special protection to

~

those premises. That special protection may include police

surveillance, posting of armed guards at the premises or causing

v a poliqe'detachment to intervene during a public demonstration or’

other intrusion at diplomatic or consular premises. The main
gbligations of the receiving state, as concerns the special

protection of those premises are: to prevent a@y.act, which

. violates the inviolability of those premises; to bring to an end

the act, if it has started; and, to pfosechtg and punish the
perpetrators of the said act.szl' If.a receiving state does not
execute these 'obligations, it fails in.its duty and it could  be
fouhd to be responsible for the consequences of that omission.522
Each rgceiviﬁg state has a duty to act diligently by taking
approp:fgte measures, in order to adequaﬁely proteqt diplomatic 
aﬁd consular premises. Article 22 (2) of the Diplomatic
Convention (1961) and Article 31 (3) Qf/ﬁhe‘Consular Convention
{1963) both provide in similar %gngﬁage, that the receiving state

is under a special dg;yxtéizéke appropriate measures, to protect

N '/ - 3 - + *
mission.or consular premises, against any intrusion or damage.

ey
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The appropriateness of steps to be taken by the receiving

state‘is not defined. Each state will take steps, according to

the circumstances. For instance, an armed attack will require

measures, which are differeht from those, that’ will“be taken. in

the case of a peaceful cccupation of the premlses 523 States
behave differently, in- the way they handle the protection’ of
foreign mission premlses.524

The protectlon of consular or dlpl§mat1c premlses has to be

- special. Its special nature comes from the fact, that there has

to be increased vigilance and in the case of a crime agalnst that

protection, the punlshment should be of exemplary severlty The

"‘presumptlon appears to be that the receiving state will ensure,

that the premises of forelgn missions are taken care of by local

‘authorities, - so that the v1gllance ‘exercised is hlgher than that

deployed for'ordlnary offices ‘or 'homes. In practice, that

standard might be difficult to attain.

-~

The due diligence expected of the receiving state is a

. . L
standard and not a definition. The requirement is that’ the
receiving state should, in its duty of special protection, act
"reasonably". An analogy can be drawn between the state, which

acts "reasonably" and the legendary reasonable man in the Common

Law. system.523 The receiving state should aim at avoiding any

violation of the inviolability of premises, and when such a’

violation has occurred, the receiving state should restore the

inviolability of the premises, as early as_pdssible.526 Today

(4

civilized states endeavour to prevent the violation of diplomatic

I

o
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- and- consular premlses 1n varlous ways. In some-cases,-statesmm

1. = -
also endeavour to’ 1mplement that preventlon by eracting-laws, and

i

by the manner. in which such laws are applied to punish offenders.

1

A. MEASURES AGAINST THE VIOLATION OF PREMISES

Giving special p;oteotion to,diplomaticland conenlaf,
premises, like any otneraduty for the maintenance of puplic.peaoe 
and order, is denanding.' I't is always‘a'difficult
respon51b111ty, because what is likely to happen in the future is

hard to foresee. Even after the particularly protected premises

have béen violated, the main question. to be answered is to what

. extent the risks of violation could be foreseen.®2’ Because.

there® is the inability to exactly predict, it is neoeseary'that
the receiving state take preventive measures. Sometimes
preventfve measures have to be taken in exceptional
circumstances. Protective meaéureS'taken, in order toﬁprevent'
attacﬁs on the premises of diplomatic missions,or‘consular posts,
often cost a considerable amount of money.' In Ottawa a security
contract‘%or the protection of embassies and‘some'diplomaps‘

homes is-tendered'by'the@%epartment of External Affairs through

the Royal Canadian Mounted Police {RCMP) .528 1In March 1985, when

the.T@rkish Embassy in Ottawa was attacked, there was a security’
contract; between the Department of External Affairs, Pinkerton

Security of Canada, Inc., and the RCMP.52°
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1. Preventive Measures in Ordinary Circumstances

Preventive measures in ordinary circumstances may range from
police suxveillance to the regular exchange of intelligence,

between the sending and receiving states.230 wWhere there, is no

‘special threat against‘ah embassy, ordinary preventive measures

are taken. In such a case there is no reason to step up

A

security, because relative calm exists.531

"a) Police Surveillance’ , e

The action of the police sérv%ges.isfhardly visible. The
meésureé are subfle.and there is no need to make them visible.932
For'instanqe, undercover poliée officef$‘0r secfef service aéénts
may drive past the diplomatic or consular préﬁises from time to
time. Such premises may also have an alarm system, which is
monifored by the policé service in charge of the protection of
foreign missidns. These different methods,make it poséiblé‘for
the local police to screen the sﬁrroundings of the protected
premises._

b) Guarding Premises

Many reasons might cause the receiving state to have

diploﬁatic or consular premises guarded permanently. For that

- there might be a policeman within the premises or in the vicinity

of the premises. Some countries are the objects of terrorist

threats. Because of the threats, guarding mission or consular
premises permanently would be an appropriate measure. In certain
cases that guarding might become unnecessary after a short

period. These are areas where the receiving state has to be
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selecfivq in its protective action. The local authorities have

to establish scales of risks.run by the diplématic or consular

‘premises. .For instance, there was a Pinkerton Security "guard at

Ehe_Turkisﬁ'Embassy;‘wﬁén‘terrorists attacked the premises on 12
March 1985.533 °

c) Exchange of Intelligence between the Sending and

Receiving States

Article 4 of the‘Convention'on the Prevention and Punishment
of Crimes ‘Against Diélomatic Agents and_Otﬁer Idternationally\
Protected Persons (1973)534.stipul@tes, thag states should take
préctical ;teps td prevent the‘;reparétion on théi; terrigofies
for commission, within or without their territories, of crimes
againét.inﬁernationally protected pefsons. The same article
feguires; that states, parties to that convention, should
cooéerate by “exchangihg inférmation-and coordinating meésures to
prevent the commission .of those crimes".535 'The exchange of
information will make it obvious to the rece{ving state, what
risks the'foreign missions in ité territory run. Knowing tﬁe

probable risks will also influence the choice of security-

.measures to be taken, so as to ensure adeqguate protection of the

premises. It is the practice, that the authorities of the
receiving state will inform the head of mission or the head of

consular post of any threats, or warnings of attacks or other
. i . .

offences against the mission or consular post.>3® canada and

. Turkey exchanged intelligéﬁce a number of times, before 12 March

1985 when' the Turkish Embassy, Ottawa, was -attacked.>37
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2. Measures in Exceptional Circumstances T .

/
- I

Preventive méasures in ordinary . c1rcumstances become‘
insufficiént, ceasing to be‘appr0pr1ate, once there is a publlc
demonsrratioﬂ, piéketing, intrrsion} tgkeover or violent attack
at diplomatré or cousular premiseé. The receiving state,,in
order to give the requlred special . prorectlon to the premlses,
should resort to measures, which are approprlate in the
circumstances.\iThe local authdritiesuhave to respond, taking

into con51derétlon all the facts, because the idea of due

diligence 1is linked to. the circumstances of place .and time.538

‘The receiving state must exercise its-due diligence by responding

to the situation, so that it is not found to have acted

[}

negligentiy. ' . - : )

a) Public Demonstration or Picketing

If there igia public demonstration'or picketirg at‘mission
or consular premises, local authorities éhogld do all in their
power to bring the hostile actions of the perpetrators to an
end.>39 Evenlpeacefu; public demonstration or picketing still
jeopardize the digniry of the‘premiSes.

e

However, different countries may hqld‘different.views oﬁ
this. In Great Brirain picketing, except where it iﬁpedes the
smooth functioning of the consular post or diplomatic mission,
amounts to a simple exercise of the freedom of erpression.540
The'impairment of consdlar or diplomatic dignity requires abusing
or.some insulting behaviour; and political demonstrations per se

do not normally amount to impairment of dignity.54l
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In the U.S.A. the legal positidﬁ is different. In that:

‘coﬁntry it is an offence. to display placards or flags.intending
to "intimidate or ridicule foreign diplomatic representatives"342

 Qr to congregate within. five hundred feet of diplomatic mission

premises .
In Canada during demqnstrations the police maintain peace

and order. Before the attack on the Turkish Embassy in Ottawa on

12 March 1985, demonstrations at the premises of that mission had

become a "rite of spring for area residents”.54% ‘Bach time
hundreds of'policemen Eormeq a lihe in front of the migsion, and
uséd metgl.barricadeé to keep demonstrators away from_its walls.
It would appear, therefore, that in Canada"demonstrations,a:e
allowed, pravided ﬁh&t théy :eﬁain calﬁ and pe#teful. fhe
v
situation -in Canada is, therefore, similar to the'oﬁe in- Great’
Britain. Demons;ratians are fundamentally an exercise of the

freedom of expression.

Whether of not public demonstrations or picketing at

premises are offences, the receiving state, even if it cannot or

would not-b;ing such acts to an end, is obliged to-make éure ﬁhat
the public demonstration does ndt‘;mpede the smooth functionipg
of the embassy or consuléé post. The receiving étate, by
accepting the presence of the mission 6r consuiar post on its
territory, impliedly accepts to grant‘it special protection.

This obligation came out of the long practice of states.344

In the American Hostages Case (1980) there was evidence that

in February 1979 demonstrators'got into the premises of the
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United States Consulates in Tabrlz and Shiraz. Irgnian

-,

-authorities got the demonstrators out of those premlses 545 On. 1

November 1979, the Iranlan_pollce_took effectlve protective

~action, when pblicemen made sure that a big criowd of

. ~ ‘ [ -‘\ . . .
demonstrators marching up and down outside the United States

Embassy in Tehran dld not 1nvade the mission premlses.546' This
will be discussed in detail in. Chapter IX.

b) Violent Attack or Takeover of Premises

» More than forty-eight emba551es were taken over in the world

'Erom'l97l to 1980.547 Takeovers or- attacks are v1olat10ns of the

premiseé of missions or consular posts. A v1olent attack or -

i ——

takeover makes it_Empossioie‘for the foreign mission to function
properlf. The receiving state is under a duty to restore the

inviolability of the attacked premises, as early as possible.

The emergency measures deployed to end the attack or takeover

would demonstraté the urgency with which the receiving state was

L

ready to handle the violation of diplomatic or consular premises.
The following examples will throw more light on takeovers of

premises.

i) The Attack on the Rumanian Legatiorn in Berne

In the night of 14 February 1955, persons of RUa’Iﬂan origin

forcibly entered the offlces of”’ the Rumanian legatlon in Berne,_

Switzerland, and killed the chauffeur of the legation. 548
Residents of ‘that part of Berne informed-the police. Policemen
arrived and arrested one of the offenders, who had documents from

the chancery,of the legation. The police immediately gave the
Q:—-—..l
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documents to the Charge d'affaires’ of Rumania. The police, a -

short ‘time before that, had helped the Chargé d'affaires escape.

from the legatlon ' The Charge d'affaires then authorlzed the .

police to enter'thealegat;on bulldlng,_ln order to oapture the
aggressors. The police, tefused to storm the‘bniiding. The
pollcemen explalned that lt would be wrong to storm the legatlon/
in theonlght. They ' qlso explalned that as long as personnel ot
the legation and thelr families were still 1in the seized
premises, theJe would be no storming of the building by the
forces of law and order. For those reasons the police refused to
use force at that point The follow1ng day the Sw1ss Federal
Parliament declded hat human llves should not be staked by any
police actlon. After the parllamentary dec151on, the‘pollce'
resorted to intimidation and‘persua51on,'calllng on the
terrorists to surrender. Thirty—eight nours from the beginning
of tne atteck, the‘aggreSSOrs sutrendered. The legation's

documents, which were taken from the terrorists were immedietely

‘handed to the Charge d'affaires.

Rumenia, the sending state, atgued that Switzerland had
negligently f;iled to prevent the attack.-549 The sending state
also criticized Switzerland for failing to put an end to the
takeover and for its inability to arrest the terrorists. The
Rumanian government also blamed tne Swiss‘government for having
failed to orevent the death of the wounded chauffeur of the

legation. The Rumanian government asked that the Swiss

government should repair the damage and loss caused by the
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ﬂ | ‘.' attack, and that the terrorists be extradited to face their triai -
_\*\ ~ in Rumanla
J ' ' - The. Swiss government replled that ‘the attack\could nelther

be foreseen nor prevented. 5350 The Swiss pollce had 1ntervened
promptly and had acted dlllgently by u51ng the methods, whlch it
chose, due regard had to all the surroundlng circumstances. The -

~

chauffeur, who later on died, had been taken to the hospital, as

] = N ) T T

soon as he was found. Because there was no treaty of extradltlon
{' between the sending and receiving states, the Swiss government
| based its dec151on on its national laws and decided that the'
ll. aggressors would be prosecuted in Sw1tzerland.551g The 'Swiss
| ooyernment sent a note expressing.its regrets over the death of.

Il“ | Aurel Setil, the chauffeur.552 The Swiss government made it known
that it would, after the. case had been judged, examlne the

' p0551b111ty of maklng an ex ex gratia payment to the widow of Aurel

Setu. 553

There was no evidence that the Swiss government knew of any

threat made against the Rumanian legation in Berne. The
intervention of the police was diligent. The refusal of the

police to stake any human iives was.worthwhile. A refusal to

On the whole the Sw1ss government acted reasonably, exercising
due diligence.554 The local police had not acted negllgently
bue diligence is only a standard. The assessment of due
diligence must not be dirorced from the real circumstances in

which the Swiss police acted. Later on the terrorists were tried

l _ . risk the lives of human beings should be accepted as reasonable.
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‘and punished under Swiss law.355 Switzerland-had lived up to its
obligations. It had not extradited'the,terrorisﬁs, but had

‘ prosecuted them accdrdinglyl The Swiss goVernmént was not

kS

responsible for theé attack of the Rumanian legation; the.

receiving'state'also,handled the takeovér appropriately.

ii) The American Hostages Case (1980)556

In. November of 1979, Iranian revolutionists took over the

United States Embassy in Tehran, and two United States Consulates

in Tabriz and Shiraz.®37 The Iranian authorities did not

*

intervene in‘ordeg to restore inviolability to the diplomatic and

Consuﬂar‘premiseé. Instéad, the authorities of that receiving

state, in violation of international law and even Islamic law,

~allowed the éggressors to do what fhey“dfdr'wiranian authorities

further praised the aggresspré forlhaviqg £aken over the
premiées. The International'Court.of Justice found - Iran
reéponsiblé for refusing to protect.the remisés of the United
. - C ! .
States Embassy and two Consulates.558
The Court discussed the duty of the receiving state and drew
the conclusion that Iran's obiigations were '
not merely éontractual obligations established by. the Vienna
.Conventions of 1961 and 1963, but also obligations under

general international law.23%

The obligation of Iran to protect the premises of the United

States Embassy and the two Consulates—was all englobing. Iran

was, therefore, under a speciél obligation to do everything
possible to protect the different premises, especially because it

was well known to the Iranian authorities that, because of the
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'revolutlon led by Khomeini, the United States and its citizens

were the objects of insults and threats in Iran.

The Court also dealt. ‘with the issue of the "appropriate

steps which a rece1v1ng state is supposed to take, in order tof

'protect the premises of dlplomatlc missions or consular posts 560

‘The Court held that on 4 November 1979, the Iranian government

failed_altogether to take any “appropriete,steps“ to protect the

premises, staff, and archives of the United States' missionh

—

against the invasion by militants.%6l The. Iranian authorities
refused to take any'steps to prevent the attack or stop it before
! _ . , \ ‘

itﬁreached its completion . On 5 November.l979 Iran similarly

failed to take approprlate steps to protect the United States

Consulates 1n Tabrlz and Shlraz For 1nstance, the Iranlan
! .

authorltles refused to 1ntervene at the United States. Embassy, in

-spite of urgent calls for he_lp.562 The Court pointed out that

the failure of Iranian authorltles to take the necessary steps
"was due to more than mere negllgence or lack of approprlate

means” .363 1t is apparent‘that Iran deliberately decided not to
teke_the reduired appropriate steps to either preveht the
takeover or stop it from attaining its completion. The American

hostages crisis will be examined in Chapter IX.

iii) Attack on the Turkish Embassy in Ottawa

At 6:55 a.m. on 12 March 1985, a patrol of the Royal
Canadian Mounted Police (RCMP) passed the Turkish Embassgy
building, Ottawa.564 There was no sign of trouble. At 7:05 a.m.

three men arrived at the Turkish Embassy in a truck, ciimbed the,
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gate and there was a shootout Wlth Claude Brunelle, ‘a Plnkerton

'Secur1ty.guard An area resident 1nformed the police of the

shootang;f The embassy door was blasted w1th exp1031ves At//

: about that time the Turklsh ambassador, Coskun Kirca, ju/pe “from

a window of the second fleoor. At F:08 a.m. anothef/a;;a re51dent

called the pollce to report the blast At 7-09‘a.m. Ottawa

"police and the RCMP began arrlylng on the scene. At about 7:10

~ . L . ‘
a.m. Ottawa_pollce}ognstable Michael Prud’ Homme scaled the wall

o .~ ‘-/. . . ' . .
to the south of the embassy compound, and dragged the Turkish
ambassador out of the line of fire. That constable, in trying to

save the ambassador, took. a dangerdus risk. Some person called

the Ottawa offlce of the Canadlan Press wlre serv1ce to announce

that he was a member of the Armenian Revolutionary Army, the
group that had seized the Turkish Embassy. Negotiations between

the terrorists and the police were carried on by loud hailler,
because ‘embassy telephones were busy. Later on an armoured

military vehicle backed up slole'to the embassy's main gate. At

about 11:10 a.m. an agreement to surrender was reached and the

first hostages were released. Three terrorists surrendered.
The Turkish government denounced the attack, and asked_that
exemplary sentences be imposed on the terrorists.565 The siege

left one Pinkerton Security guard dead. The Turkish ambassador

‘was critically wounded: his arm, leg and pelvis were broken. He

sustained those injuries, when he jumped.-.from the embassy's
second floor window, to estape the attackers. 1Inside the embassy

the terrorists rounded up hostages, including the wife of the
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Turkish ambassador, his teen-age daughter and embassy staff

members.5_66 At the beginning of the attack the Pinkerton

" Security guard 9alled in a "red alert" to his firm's headquarters

bl

at 7:01 a.m. and the "red alert" was immediately' relayed to the

.RCMP's tactical sqguad .

on 7 May 1985 three persons Kevork Marachelian, Ohannes

'Noubarlan,‘and Raffi Panos’ T1t1z1an attended a prellmlnary

“hearing in whlch ‘they pleaded not guilty to n1ne charges, whlch‘
included attemptlng to murder Turk1sh Ambassador,wCoskun Klrca,

attacking the of£1c1al res1dence of an 1nternat10nally protected

bl

person, and the murder of Pinkerton Securlty guard, Claude

v
‘ Brunelle, on.12 March 1985.567_ After the seizure of the Turkish

Embassy the.- were debates in the House of Commons, Ottawa. The.

Canadlan press dlscussed the incident for a long time. It is

important to examine the nature of the risk; and, then.the‘

\)
measures taken before, durlng, and after the seizure.

Nature of the Risk: = The Turkish Embassy in Ottawa was a .
high-risk mission. In April 1982 Turkish commercial counsellor

Kani Gumgor was shot and gravely wounded.368 Four months later,

;ankish military attaché, Colonel Atilla Altikat, was murdered by

a gunman, who ambushed him in his.car.s69 ’Almost every spring
there were anti-Turkish demonstrations at the Turkish Embassy.570.
Each time hundreds of policemen would form a line in front ef the
embassy. andrmetal barricades would be used to keep.demonstrators
away from its walls. In some milieux renewed attacks against

Turkish missions, in Europe or in America, were expected -after a
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‘French™ court handed down heavy prison sentences to-Armenian

" terrorists.37l 1n addition to all that, there .was the upcoming.

A

' trial in Ottawa, Canada, of three Armernian men pn_dh§rges of

conspiracy to murder a Turkish .diplomat. That could also add to

lingériﬁg fears that terrorists might étrike any ‘vulnerable

Turkish targété, in order to display'their‘determination to use

violehce,'as a political Qeépon-572 During debates in the House
of Commons on 19 Maréh 1985, Hohorgble Joe Clark, Secrefary'of
State for ‘External Affairs, s%ated that the Turkish Embassy
approached thé canadian gerfnment more than twice £o~discus§‘£h§

perceived threat to the embassy.5’3 In mid-February 1985, the

Turkish Embassy ‘expressed concerns for the safety of the. mission

premises.>?4 The Canadian government made a response to those

concerns.  The Turki;h Embassy degmed'the response satisfactory
at thaﬁ time. On 22 February 1985, a represeptative of the
Turkish Embassy, had a conversatién‘withlthe Office of Protocol
aboqt a separate issue relating to international terrorism; the
Turkish representative also used ghe occasion to reiterate

concerns about the threat perceived to the security of the

- embassy.5>75 The conversation was reported to the RCMP. Another

conversation occurred on 5 March 1985, when the RCMP visited the

~ Turkish Embassy at their own initiative, to discuss with embaséy

personnel internal security provisions. During the meeting one
member of the embassy staff discussed with the RCMP the level of
threat to the embassy. Following each complaint about the

embassy security, the RCMP acted immediately to increase their

(
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vigilance 576  The attacks agalnst Turkish dlplomats 1n Ottawa,

\

the demonstratlons each spring, the heavy sentences passed on

Armenian terrorists in France, and the concerns expressed by_the

Turkish Embassy tc the Canadian‘government,'made the Turkish

" mission in Ottawa a high-risk mission. An officer7of the

Department ef ExternailAffaife‘in Ottawa acknowledged, that the °
Turkish Embassy had become a high-risk mission.377

Measures taken before the Attack: The Canadian government

topk a series of prevéntive.measures, because of the risk which
the Turkish Embassy-fan. The RCMP arfanged to pefmanently have
in the embassy compound a- Pinkerton Security guafd, wno was armed
with a handgun(578' The guafd“s bullet—-proof gnardnouse was
located inside a security .fence on the embassy grounds. The
guardhouse was equipped with direct alarm iines to municipal
police. There were also closed c1:Cuit television cameras around

the Embassy perimeter. Pinkerton guards also kept the residences

" of Turkish diplomats. 24-hour protective security patrcis were

also the practice.579 For instance, on the day of the aﬁtack[ 12
March 19B5, an‘RCMP patrol passed at the emcasex at 6:555a.m.,7

only ten minutes before the beginning of the seiznre.580 It was
also asserted that the Canadian Securlty Intelllgence Service
(CSIS) had a network of 1nformants w1th1n the Armenian communlty
in Canadaa581h There was an exchange of intelligence between the
Canadian governmenc and EhelTurkish Embassy in mid-February 1985,

on 22 February and on 5 March 1985.582 The Canadian government

assessed and intensively reviewed the security measures at the
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embassy in m1d —-February 1985 The Turkish Embassy7wasfsatisﬁied

with the rev1ew and the changes. 583 Every time the Turhiﬂi

]

" Embassy expressed fears about its safety, the RCMP 1ncreased its

vigilance.-84 Thus securlty up to the moment. _of the attack had

been enhanced to meet groulng threats against the embassy.

i

.Measures taken during the Attack: The seizure started at.

7:05 a. m. Ottawa police and the RCMP started to arrive at the.

embassy about three minutes later.285 That was a quick arrival.

As soon as the seizure began, | the Pinkerton Security guard used

his "red alert" system to 1nform his headquarters, which' also
informed.the RCMP.586 Constable Prud'Homme risked his life to
save Ambassador Coskun Kirca.>587 The Ottawa. pollce also carried
out the negotlatlons with the terrorists dlllgently 588 -At 11:10
a.m. there was an agreement, and the terrorists were taken away.
fer_interrogatioh.Sag That was-salutary. : There have been cases,
in other parts of the world, where seizures have.iasted a few
dayslor more. The manner in which the Canadian authorities
handled the attack avoided further_loss of life“and‘property.
The hostages, who had been held by the aggressors, were released

after four hours.‘ The happy ending goes a long way to show that

"the Canadlan pollcemen used laudable negotiating skills.

‘Measures after the Attack: The Canadian government settled

the medica;fahd hospitalization bills incurred, because of the

injuries, which the Turkish Ambassador sustained during the
attack.390 By bringing to a peaceful end the attack, the

Canadian authorities restored the inviolability of the embassy
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premiees. Canadlan authorltles dec1ded to prosecute the
aggresscrs " The terrorlsts, who selzed the embassy were

1nterrogated by Ottawa pollce, ‘and the case was 1nvestlgated On
7 May 1985 prellmlnary hearlng opened for three accused persons

on charges related to the seizure of the Turklsh Embassy en 12

‘March 1985.391 The hearing was meant to determine whether or’not

the accused. persons should be tried for thelr takeover of the

-Turkish Embassy. The tr1al of the three terrorlsts whc attacked

the TurkishlEmbaesy in Ottawa started on 14 October 1986, at the
Supreme Court of Ontario. 592 The terrorists, Ohannes Noubarian,
Rafi Panos Titizian and Kevork Marachellan were found gullty and

each sentenced to 1mprlsonment Eor llfe each prisoner would not

" be eligible for parole until he had served twenty-five years of

his‘sentence.593 Canada thus dlscharged its duty to either

- prosecute or extradite the terrorists. In May 1988 the Ontarlo

Court of Appeal dismissed, an appeal by the three. convicted
terrorists.?24 The convicted terrorists failed 1n_the1r ‘bid to
overtutﬂ their -first degree murdef'convictions for killing Claude
Brunelle, a Pinkerton guard

. On the whole the Ccanadian - authorltles acted‘approprlately,
taking all necessary steps to be v1911ant, in order to protect
the premises of the Turklsh Embassy. Canada dlscharged its
cbligation to specially brotect that diplomatic mission, as is
provided d%ger Article 22 of the Diplomatic Conﬁeation.(l961).
The measures.Canada took before, during and after the attack,

make it clear that Canadian authorities at all moments exercised

. due diligence. The policemen acted with due respect for human
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life. For .instance, Constable Prud'Homme took incalculable risk

to protéct the wounded furkiéh AmbaSsador: Canada} the receiving

~
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state, was not responsible for the attack against -the Turkish
Embassy on 12 March .1985. Canada's paymént of the medical and
hospital bills of Ambassador "Kirca amounts ‘to an' ‘ex gratia

»

paymeht at best.

B. SPECIAL PRbeSIONS IN MUNICIPAL LAWS OF ‘THE RECEIVING STATE

" It has been suggested that receiving states ought to enact

- special, penal iegislation, geared towards rendering effective

the special. protection, which .receiving states owe to diplomatic
agents'and their missions.%93 Some authors argue that since -the
receiving state has to protect diplomats and consular agents,

there "is an implication, that such a state should also enact

particularly severe penal laws, in order to facilitate that

protection. 'However, other authors say that there is no such

[yl .
obligation imposed on the receiving state.596 ' .

It is difficult to staté what is a severe penal law and what

. 1s not. Severity is relative. What might be.cruel and unusual

punishment in one country, might be normal punishment in another
country. _In less democratic societies, the death penalty or a

life sentence is still perceived as ordinary punishment for

<

rcertain crimes. On the contrary, a good number of developed

ﬁountries have abolished the death penalty, because they find it
cruel and unusual.

. There is no laid down obligatidn, that receiving stateés
should enact special legislation to protect diplomatic and
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‘consular pfemises. " However, it can be submitted that a réceiving

. S . ’ .
state, which enacts particularly severe laws and special rules of

procedure, will probably find it less complicated to prosecute’

and punish offenders, who vioiate'consular or diplomatic

premises. Today more and more states ratify international

- .

ﬁreaties, thereby giving those treaties the force of municipal

laws. For instance, the gradual ratification of certain treaties.

will before long make terrorists the enemies of mankind. This

could become the case, even though there is yet mo universally-

accepted definition of the word "“terrorist". In the result, it

can be suggested, that wherever there are‘important loopholes,

receiving states should enact special legislation, so as to

better prosecute and pqniSh, those who violate diplomatic and’

consular premises.

C. DUTY TO PROSECUTE OR EXTRADITE

Article 2 of the Convention on the Prevention and Punishment

of Crimes Against Diplomatic Agents'and Other.Internationally

Protected Persons (1973) stipulates that any state, party to that

Convention, shall take.steps to have offenders prosecuted and

punished.397 This is specifically the situation, where an

embassy or consular post has been violated. . In prosecuting or
punishing, the state has to take into consideration the grave

‘nature of all attacks, perpetrated on diplomatic or consular

premises. Any state party to that Convention -(1973) has the

right to assume jurisdiction, even if the crime was committed

outside its territory. This exceptional rule deviates from the
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principle, that criminal jurisdiction is based on the territory.

where the offence was committed. The violation of diplomatic or

cohsqlar premises under Article 2{b) of the Conventiononm the——

Prev?ngiop and Puﬁishmeqt of'Crimes Against Diplomat;c Agehts and
Otﬁer Interhé;ionally Protected Persons (1973), 1s therefore an
.i.nternat'ional crime. That crime can be prosecuted .in the state,
where it .was committed or in andther state.

There is another obligation;h'At Article 6 of that -
Convention (1973), it is stipulated that the state, im whose .
territory the offender is found, must either prosecute the
offender or extradite him. In this—connection, it is‘émportant
to add that the dbligation of ﬁhelreceiving state'éo prosecute. is.
fulfilleé, if the matter haé been handeduover to tﬁe lécal
authorities, who normally take care of proSécutions in matters of
that nature. Whether or not punishment fd;lows prosecutionﬁ,-is
for the local authorities, who prosécute to determine. Tﬁe
state, which hands the case to the deéartment of prosecutions
siﬁply has to make sure thaﬁ thére has been due process of law.
If the jﬁdicial autﬁofities arrive at a deéisioﬁ, that decision

should stand, except there is proof that there were serious

procedural defects, which led to a miscarriage of justice. 1t is

unnecessary that the state, where the prosecﬁtion.is taking
place, endeavours to secure a. conviction against the offenders.
That is not the rolé oﬁ the state- in such circumstances, because
that could vitiate the procedure.

After the attack on the Rumanian legation in Berne,rthe

aggressors were tried, convicted and sentenced by the Swiss
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Federal Ccriminal Court. The Swiss government turned down

Rumanlan government requests that the- aggressors be extradlted to

P
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.prosecuted nor did ft'extradite the Iranian militants,‘uho took
“over the United States dmbassy in Tehran and‘its Consulatee ih
Tabrlz and Shlraz.599 .Iran failed to live up to its obllgatlons
under Article 6 of the .Convention on the Preventlon and
Punishment of Crimes Against Diplomatic Agents and--Other
Internatlonally Protected Persons (1973). After the attack on
the Turkish Embassy in Ottawa the Canadian government had the
Armenlan terrorlsts prosecuted for their crlmlnal acts. 600

Which offences are extradltable°‘ Artlcle B of the
Convention on the Prevention and Punlshment of” Crlmes Agalnst
Diplomatic Agents and . Other Internationally Protected Persons
(1973) stlpulates that all offences, whlch amount ‘to a v1olatlon
of diplomatic or consular_pren}see, are extradltable., The
'perpetrators-of such offencegfshould not be granted asylum.

re

Those offences are not polltlcal in nature; their perpetrators

are therefore commoh criminals and not pOlltlcal crlmlnals
Article 8 further stipulates that states, parties to that
Convention (1973) will in future inciude, those offences against
diplometic or consular premises, as extraditable offences in
every future extradition treaty to be signed between themselves .
The special protection of diplomatic and consular premises
‘has become a current topic. The question of special protection

has been discussed in recent years in the Sixth Committee of the G
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ﬁnited Nations. In October‘;986,wthe Sixth Committee diseussed o

"effective measures to. enhance the protection, security and.

1
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safety of diplomati¢d and consular wissions—and

A representatives.”501l The United'Nations Secretary General had

produced a report whlch placed "staff members of 1nternat10nal'
intergovernmental organizations on the' same footlng as diplomatic
and consular representatives to such organlzatlons."eo2 Some of
the-measures'propesed for the enhaneement of the protection. of
foreign missions and their personnel included expeditiﬁg the
ratifieation of relevant conventiens,'impfoving practical:

cooperation .between sending and receiving states, and improving

police protection for diplomatic and consular representatives and

“missions{503 _The General Assembly of the United Nations had on a

previous occasion laid down procedures for member states to

report measures taken to bring to justice viglators of the

8

protection, security and safety of diplopatic and consular

‘missions ahd-representatives.604 " The Canadian government had

proposed Ehat the United Nations Secretary General should develop
a permanent,lstandardized, reporﬁing procedure and should also
prepare a form containing relevant questions to be circulated to
member ‘states.605 Such a procedure would improve state reports.

Clear reports would- enhance the protection of foreign missions,

by particularly drawing attention to the violations which had

taken piaCe during the. year. Those reports would also show what

role each state was playing, because the. procedure would cause

. states to explain how they dealt with offenders, who, for
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1nstance, had . v1olated dlplomatlc or consular premises. It would

& .

also become evident whether or not a state had prosecuted or

extrasted_the_offendera, The Slxth Commlttee adopted a Draft

Resolutlon (A/cC. 6/41/L 8) conta1n1ng the Canadlan proposal.606

R

same Commlttee adopted another Draft Resolution

(A/C. 6/41/L 15) urging all'states to take effectiée action to

1

suppress terrorist and other acts of v1olence agalnst dlplomatlc

v

missions and representatlves 607  The second draft resolutlon

also

urged states, which had not yet become partles to the ‘Vienna

Conventlons on Diplomatic (1961) and Consular {1963) Relations,

to conslder doing so at an early date.008

they

ever

being

Cwill

Toda{?tedrorlsts act privately, and in certain circumstances
are state- supported On the 1nternat10nal scene, more than
before, some reactionary states have been identifiedf as

llnked to terrorist activities. In this area reciprocity

probably play an 1mportant role. If a receiving state does

not protect embassies or consular posts within its terr1tory;

that

rece1v1ng state will probably not see its m1331ons ‘abroad

enjoy any special protection. The United States Secretary of

State, George Shultz, echoed that approach in 1985, when in a

speech to the United States House Foreign Affairs Committee he

said:.

Many nations see a relationship between the level of
protection they provide our officials overseas and the
protection we accord their officials here. By providing
better protection here, we can help to ensure that we
continue to get the same in their countries.



It is not apparent in the short run, that a receiving state,

.

which accords a high degree of protection to the missions on its,-

l A ___térriEUry*”Wllr~rece1ve—abeub—{hewsameﬁdegrae_oﬂ—protectlon—an—__-;_

'51m11ar c1rcumstances. -However, 1in the long run that
- . relationship is likely to be established. Between nations,
reciérocity silently creeps into the give and take of diplomatic_'

relations, 

s
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C H A PTER VIII

_REMEDIES AVAILABLE TO THE SENDING STATE

- . - o S
% . R . . . . '.‘5

FOR-VIOGATION-O F—ITS*PREMISES‘

- As explained'in the previous chapter, a receiving state has

- duty to prov1de special protection, for consular and diplomatic .

-premlses on 1ts terrltory 610 Whenever those premises are

v1olated, the receiving state should act promptly, so as to re-

establish the 1nv1olab111ty, which the_violated premises are

supposed to enjoy. In protectlng dlplomatlc or consular

premises, a receiving state should exercise due diligence in

_everything it does. .In spite. of that dd@”diligenoe, it still

happens ‘that the premlses of missions or of consular posts are

violated. Sometlmes the v1olatlons are commltted by prlvate

persons acting prlvately On some occasions the v1olators are

state-supported. Is: the respon51b111ty of the rece1v1ng state

‘always a result of that state's fallure to fulflll its

obligations under international law?611 The receiving state is

responsible for its negligence .or its omissions. It must be

negligence or an,  omission, which contravenes internatiohal'

law.912

Some sending states resort to remedies or ask that remedies
be put in place, in order to repair the hardship or the loss,

which was ocoasioned‘by the violation of their diplomatic or

consular premises. A sendlng state may ask for diplomatic,

political, pecuniary or other kinds of remedies. In order to
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" have remedies, the sending state may negotiate, use good offices,

‘ask for mediation, use commissions of inquiry, resort to

a

cono}l{stlon, accept arbltration or seek the adjudication of the
International Court of Justice. Often the method used: goes a

- ©

long way.to determine the solution, that will be found. "The
solution may, in‘its own . turn, have incalculable effects on the
future relations between the sending and receiving states.

Any violation of consular or diplomatic premises is usually
reacted to with vigour and promptness. Sometimes the uiolations
seem-to go- straight to the core of the sovereignty of the sending
state. It is as 1if the perpetrators of - the violation sought to

insult: the dignity of the sending state and its agents. In other

words, it can‘oe said that the sending state is the object of the

1
|

‘acts of violation, and the premises are only a vulnerable symbol

of the sending state.613 That partly explains, why the officials
of the sending state generally react to the violation of their

premises in a receiving state, with so much anger and even

frustration. The 1955 attacks on the Rumanian legation in

Berne®l4 and the 1979 takeover of the United States Embassy
compound515 in Tehran, each attracted hard words from the sending
states. Today such attacks attract the resentment of the whole
international community. The attack in Berne will be discussed
below in this chapter. The takeover in Tehran will be discussed

in this chapter and will be dealt with in detail in chapter IX.
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A DIPLOHATIC AND POLITICAL REMEDIES

A sendlng state may resort to certaln remedles and take some

actions, which appear approprlate, when its diplomatic or
conéular prgmises have been abused.. Tﬁe choice of a remedy is
not always eésy for the sendind state, because the remedy chosen
could fdfther strain felations between the sending andigegeiving
states. A useful remedy mighd make'bOth states enjoy d better
:elationship than they did before. Remedies should be' based on

clear, legal arguments and on. sound political judgement.

1. An Apology 7

‘ The sending'state may ask for, and thain‘an apology from .
t$\‘receivihg.state.‘ in practice,_the receiving sﬁate mayl
proceed to offer an.apoiogy, without'waitihé to be pressured to
do so, by the sending state or by the international community.
Ah'apology can set‘;hings righﬁ, by soothing the spirits Qfl
officials and even the population of_the sending state. Those
could be psychoiogical factors of incalculable importance.

id Berlin on July 14, 1920; a mob tore down a flad displayed
at the.French Empqggg:GlG _France demanded and received
reparation. Germany announced large rewards for information
leading to the arrest of the person guiltYNOf tearing down the
flag. Germany did punish the offender according toM;he law. Idr
addition to all thdt, Germany made apologies to France. The
police qfficer, who was found responsible for the acﬁ%ﬁ%as
discharged. = A detachment of 150 German soldiers stood and

saluted the flag, the day it was restored.6l7
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In 1908, during revolutionafy‘disturbances in Tehran,

Persian troops surrounded the British Embassy, because political

offenders had been given refuge within that embassy.618  The '

British gbvernment‘reacted promptly, demanding that the

deployment of those troops be brought to an end. The British

also requested that a formal apology be made by both the Persian

~Ambassador in London, and by the Persian Minister of Foreign

Affairs. It yég further demanded, that the Shah give a writtep
guarantee for the lives of all the people in the surrounded,
embassy; and that.}ersian, political refugees should have a fair
trial with a British representative present. In'passing, it is

aPP?fént that éome of those Bfitish aemaﬁdS'were cieariy
exorbifané, because they came close to'making a moékery of the -
Persian government. However, the point is that an apology is one

of the remedies available to.a wronged, sending state.®19

2. Declaration of Persona non grata

Sometimes a sending state, in order to show its
dissatisfaction over the violation of its diplomatic or consular

premises, may declare as persona non grata diplomatic or consular

staff of the receiving state.620 That declaration renders
undesirable the person or pefsons, who are tﬁe object of the
declaratioh. A sending state may declare undesirable su;h staff,
without stating the precisé éeasons for the declaration. .It is a
measure of extremelseverity and generally shows, that the state

taking it is dissatisfied with the receiving state for some act
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or omiSéion._'A pe£SOn, who becomes undesirable, is obliged Eo

leave as'early as possible. 1In certain cases,the sgpding state,
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suggests that_the.receiving state recall specified persons. In-

that way the persons are recalled, and the sending does not use

the declaration to render undesirable diplomaﬁs or consular

. officer. A recéll is usually less spectacular, because it avoids.

causing embarrassment to both the receiving and sending states.

On 12 July 1988 the United .States government declared eight

Nicaraguan diplomats personae non gratae.ﬁzl"The eight diplomats

included the Nicaraguan Ambassador to the United States of
America. Washington's reaction was in response tb the kicking
out of eight United States diplomats by the Sandinista.government

of Nicaragua. The Nicaraguan government claimed that the United

States diplomats were guilty of carrying on activities, which

were incompatible with their duties as diplomats.®22 . such
expressions are generally meant to veil chargés of espionage

activities. . .

e

The expulsion of the.Nicaraéuan Ambassador, Carlos

Tunnerman, was complicated, because he was also 'his country's

envoy to the Organization of American States (OAS).823  The
United States, which is host countrj for the OAS,.may not expel
any person accredited to the hemispheric body. A spdkesman for
the United States gerrnment acknowledged the complication, but
explained that the expulsion meant only that the Ambassador of
Nicaragua would no longer be his counﬁrY*q envoy to the U.S.A.624
Hoﬁever, Carlos Tunnerman would remain in the U.S., as his

country's envoy to the Organization of American States.
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In June 1988 the Canadian government expelled Soviet

diplomats for engaging in improper and inedmissible‘actiéities;.

i

- almost simultaneously the Soviet government expelled Canadien‘

diplomats from Moscow.625 " Each of the two governments claimed
that it had declared undesirable certain diplomats in response to

behaviour that violated international law.626

3. Refusal of Certain Entry Visas

There are generally three types of visas: the diplomatic

visa, the official visa and the ordlnary vlsa 627 piplomatic .

. *

visas are given on all diplomatic passports, even though they may

- be given on other passports exceptionally.628 Official visas are

normally granted to foreign government officials travelling on

government buszness, and to personnel of certain 1nternat10nal

" organizations, where grant of a diplomatic visa is not the

‘practice or is not found to be necessary. Ordinary visas are

given in all other cases.' Each country léréély determines what
visas to grant in a given case.

A sending state, as a .reaction to the violationlof its
consular or diplomatic premises, may refuse to grant certain
entry visas to nationals or residents of the receiving'state;
That is especially severe, if there is a lot of trade-or other
types ofrbusiness, between the sending and receiving states.
Refusing to grant visashhas been used as a diplomatic’ weapon. In
1976 Canada refused to issue eﬁtry visas to members of the

Taiwanese Olympic team.529
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Iranian militants on 4 November 1979, took over the United

States Embassy in Tehran., imprisoning the Amerioans found in. the

.

premlses. The American government took—a serles of—measures. O

10 November 1979, the American government 1dent1f1edIIranian

‘students, who did not domply with United States enE;} visa terns,

with a view to beginning deportation prooeedings against those,
who had violated immigration laws.®30 Furthermore, in April,

1980, the United States government cancelled all entry visas

‘issued to Iranians for entry into the United States.B®3l - |

A sending state may refuse certain visas, without attracting

much attention, because it is often hard to determine why a visa

was refused. Reasons for each refusal are easily hidden or

&

camouflaged under‘complex explanatlons. Instead of refusing
visas, the Sendlng sgate could unnecessarlly delay grantlng
visas, without explalnlng why . Another point of importance is
that the refusal of visas is ‘not rev1ewable in most countries.632
The refusal of visas is final. Often the réfusal is meant to
show oissatisfaction with certaip events, yhich the receiving

state, its residents or nationals might have done.

4, Severance of Diplomatic Relations

Where diplomatic or consular premises have been violated,
the sending state may take .the severe step of breaking diplomatic
relations with the receiving state. 633 Breaking diplomatic

relations is a grave step, because it forces relations between

the sendlng and receiving states to dwindle to an extremely low
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‘point. ' In some cases thelseveranée indicates, that the two

'cou@tries‘have so serious a conflict, that they can hardly

tolerate each other.. The sending state may' use that severance to

show disdain for the ofgans;br agents of the receiving-étate.' It
~could be because that receiving state has disregarded its

‘leigétions or has - supported invaders of diplomatic or consular

America broke diplomatic

premiségr——TherUnitéd States . of.
relations- with Iran, because Iranian, statewfupported, Islamic

~
militants "took over the United States Embassy in_ Tehran and its

Consulates in Tabﬁ;z and Shiraz.834 In fact, severance of
diplomatic.and consulaf.relatiogg in a case likeé this one, was a
logicéi réaétion by the sénding state., I:anian revolutionistg
had -taken over the United States consular and diplomatic
premises. The Islamic militapts had also impriéoned<tﬁé embass&~
personnel in the mission premises. This point wili be discussed
in detail in Chaater IX. -
_ﬁThe-sénding state may'refuse to continue to cooperate.with
the }eceiving state in some specific area;.until feparation is
made, or till 3uchla time that certain ﬁdndiﬁions are fulfilled.
In 1984, Mr. Urbina Lara, a Nicaragﬁan resisting the military

draft, took refuge in the Costa Rican Embassy in Managua.635 At

one moment, when the Costa Rican diplomats briefly left the

‘embassy, . Sandinistas forcibly removed Urbina Laifa from the

building and imprisoned him. Costa Rica refused to continue to

‘participate in the CONTADORA process until-Urbina Lara ,was

allowed to leave Nicaragua.636. Thus because of that violation of
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: diplomatib premises the CONTODORA process was interrupted fof

six months, between late 1984_Junl_eariy,1985. _Niéaragua had
acted in total:disregard of the customary, Laﬁin Ame;ican
doctrine éf diplomatic asyluﬁ.- Costa ﬁica'sArefusal to
participate in the GONTADORA_process for’sif'moﬁéigwbag a Femedy.'
pid that ;efusal punish Nicaragua aloﬁe? It appears that the

refusal delayed.théupeacehprocess in Cent;q;TAmgrica{_causing

"tremendous pain to more countries than Nicaragua. .In other

words, the punishment was not propertionate. The penalty went

far beyond the "criminal”.

5. Political Isolation of the Receiving State

A‘sendiﬁg state whoée diplomatic or consulgr premises have
been violated, may attempt to-politically isolate the receiving
étate. Thé sending state can do that, by making'politigal
propaganda against the‘receiVing.state. That propaganda could-
take.ﬁhe form of‘campaigning_through differeht media, in order
that a given receiving state should be excluded from

-~

international meetings, fora or sports competitions.

During the American hostééés crisés,.the\wnited States
contacted friendly states, asking that measures be taken, in
order'ﬁd force Iran_ to have thelhostages released. Many
countries simply disapproved Iran's behaviour.637 Third world
and western governments were reluctant to adopt any sanctions

against Iran. In April, 1980, European Community members and

states such as Norway and Japan, decided to impose limited trade
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restrictions, but xefused to sever dipldmatic relations. with
Iran.638

The compleﬁe political isolation of any country is difficult

-

to come by. Each country has friendly nations, no matter what

its policies might be. When some countries are busy trying to

" isolate 'a receiving state, other countries might be trying to

build up relations with. that receiving .state. *The efficacy of
political isclation might to'carry much weight in the short run,

but in the long run the country, sought to be isolated, finds a

new circle of friends.

More often than not, a country which is temporarily

isolated, may suffer rejection and regional insecurfty and

conseqﬁently resort to harsh, internal measures. Those internal
measures do not help the people, that the international or
regionallcommunity has been trying to protect. Political
isolation could backfire and wb;sen things. A sending state
should be careful, when it endeavours to isolate a réceiving

state politically. : ] )

B. PECUNIARY REMEDIES

A sending state, whose diplomatic or consular premises have
been violated, could ask for pécuniarf remedies from the
receiving state. A sending state may ask fo;'pecuniary,
political and diplomaﬁic remedies at the same time. Thus the-
sending state's‘demand for pecuniary remedies, should normally be

compatible with a request for an apology, or for a recall of

4
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life or its reputatidn, as a result- of the v1olat10n of its

215"
diplomatic or consular personnel._ Pecuniary remedies are likely

to be a solutidn, where the sending state‘lost_préperty,-human
. : . \ ‘

/.

dlplomatlc or consular: premlses. Pecunlary reparatlon would

enable the sending state to alleviate the sufferlng of prlvate,

'phy51cal or moral persons*br of the sendlng state 1tself

!

1. Payment of Demages for loss of property or human lives
buring the violation of consular or diplomatic premises,’

naticonals of the sqndlng state may be 1njured or kllled the

- property of 1nd1v1duéls or that of the government of the sendlng

'state, may be destroyed or illegally taken away. The Convention

on the Prevention and Punishment of Crimes Against Diplonatie
Agents and Other Internatlonally Protected Persons (1973) does
not provideg, that falrure by the state to fulfill 1ts obllgatlons

entails its 1nternat10nal responsibility.639 = However, accordlng

to the general principles of international law the responsibility

of the receiving state is engaged, if that state does not show
that it exercised due diligence, taking all reasonable steps'for
the prevention of offences, such as the violation of diplomatic .
or consular premises.640 Reparation of demage caused by that
violation shduld become a rule. The Canadian governnent
maintains that the obligation to pay damages would induce
receiving states to lay moreﬂenphasis on preventive measures.%4l

However, whenever one state has to pay damages to another, there

is a risk of ex gratia paﬁments being made. Ex gratia payments
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_are made as a gesture of goodwill by the sendlng state 642

Simply maklng an ex: gratla payment dOes not imply, that the state

’accepts its llablllty, or even that of its representatlves, thus -

those are payments without any legal consxderatlon at -all.
On'lz March‘1985 Armenian terrorists attacked the Turkish

Embassy in Ottawa.®43 'The consequences of the attack were

serious. Ambassador Coskun Kirca, who was. escaplng from the
attackers jumped out of a second-floor window. He sustalned
serious injury. The Canedian'goverhment paid the hospital and

medieal bills for the treatment.administered to the
amﬁassador.644 Ccanada's payment of those bills is not conclusive
evidence that the Canadian government aceepted its‘tesponsibility_-
for the seiz;re of tﬁe ehbassy and for the consequences of the
attack. Receivihg and seﬁding states may grant favoure_to each
other, even when there 'is no éuestiou of responsibility for
actions or Omiseions under international law. In- the whole
matter, there is.no available evidence that Turkey officially
blamed the Canadian government for the seizure of the Turkish
Embassy . All along before the seizure Turkey and Canada
exchanged intelligence apd co-ordinated their actions in order to
step ué the level of‘security at the Turkish mission premises.645

In the résult, Canadian authorities acted with due
diligence, exercising tremendous care and taking the appropriate
steps that were required.®4® canada discharged her special duty

to protect the Turkish embassy. Canada was not responsible for

the seizure. Ottawa promptly paid the medical and hospital bills
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for the wcunded ambassador. It is submitted that the prompt

payment was made “as of grace, and not. of rlght "647 1t cannot

" be .concluded that the payment was made because Canada wa5"

respon81ble for the seizure. - The payment alone cannot be
c0nc1u31ve ev1dence of Canada's respon51b111ty in 1nternatlonal
law. The payment . should be seen as a 51gn of goodwill. H Canada
wanted to help allev1ate the paln and frustratlon whlch the
ambassador and Turkey had suffered because of the attack Thus
the sending and rece1v1ng states solved their’ problems,iwlthout
an open 1nternatlonal_conf;1ct. Internatlcnal conflicts
sometimes create more problems, than the parties to the ccnflicts
are able to solve. o _ o ]
A cultural attaché of the Panamanian Embassy in Washington
P.C., ran a red light and ccllided Fith Dr. Halla Brown's

automobile.®48 The accident left Dr. Brown quadriplegic. Dr .

Brown had to pay more than $300,000 in medical fees, because the

“cultural attaché, who enjoyed diplomatic immunity, could not be

prosecuted. The United States government put pressure on the

Panamanian government and threatened to cut aid to Panama. As a

result, the Panamanian government made an ex gratia payment of

‘only $10,000 to Dr. Brown. This is an example of payments, which

are made in the general context of past, present and future
relations, between sending and receiving states.

A receiving state, which is in trouble todaf, knows that
tomorrow it could be a sending state ‘in an advantageous position.

Even a sending state should be cautious, in the way it presses
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~ for réparation‘of damage, caused to it by.a receiving state. In

{-diplomacy, receiving states are at the same tihe‘sending statésT

This sets the stage for compromises between states. In .pressing
for reparation today, no state should forget, that it could -

become the object of similar pressures overnight. Cases like Dr.

"Brown's do not come up every day. Ex gfatia payments have been

described as a type of restltutlon, which is pald “as a matter of

"grace and favour" 649 That ties in more wlth the dlgnlty and

prestlge of both the rece1v1ng and sendlng states. Even after ex

gratia payments have been made, it is hard to plnpoint-the‘state,

- which is the wrong doer. Pointing an accusing finger would mean

detefmining, which state neglected what; or which state exercised

or did not exercise due diligence. An ex gratia payment avoids

all those questions and the resulting, disruptive bickering.

w

2. Compensation for Damage to Reputation

The violation of diplomatic or consular premises could do

incalculable damage to the reputation of a sending state. A

~violation like that could make the sending state look helpless,

weak and unable to assert its sovereignty or ité place on the
international scene. For instance; when.Islamic militants
violated the U.S. embassy compound in Tehran in November 1979,
and held hostage American nationals, the reputation of the United
States suffered. It appeared that the American government wés

incapable of freeing its citizens held in Iran.
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: Where dlplomanlc or consular premlses\have been violated.
the sendlng state's government might lose face in the eyes of its
populatlon and may-also be -made fun of by other countries. ,All
that could make the send1ng state suffer polltlcally, and lOSeh

1ts moral lnfluence or leadership w1th1n reglonal or global

organlzatlons.

The main question.which'afises_is simple. ~ Should the

sending state ask the receiving state for reparation for loss of

reputation?"lt does not appeaf that yhen~states ask for
repa;ation,-they ask for specific‘damages for loss of teputation,”
as a specific loss sufferedr A sending statd will probably ask
for a lump sum, which.would coverhall'sorts of losses or damage
suffered-by that sending sﬁate It is also possible, that the
requestlng state elther refuses or omlts to mention damages for
loss_of reputation. Thus there could be dlfferent reasons

explaining, why loss of reputation might not appear as a separate

item, when a sending state makes its claims.

There is yet another point. When a receiving state

'apologizes to the sending state, the apology could be taken to

pass for a remedy for loss of reputatlon " An apology will.serxve

those pupposes, especially where the apology is announced

. publicly on radio, television, or is oublished in newspapers.

One of the main problems is defining or'assessing the loss of
reputation, which the sending state suffers, when its consular or
diplomatic premises have been violated. Attempts at such

definitions or assessments almost verge on wasteful thinking.
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‘There could be cases where a sending state, because of violations

5,

' of'its‘foréign mission, suffers drawbacks on the International'

.

arena.: Even in such circumstances, the sending state might

benefit from the whole situation: External difficulties

’

sometimes help build.up productive,'ihternal, poiitical
sélidérity.‘ Thus external complications could have positive
internal effects. If .that happensr~the“sendiﬁg.state will
probably think it unnecessary to ask for aamages for loss of

reputation.

C. OTHER REMEDIES

The other remedies to which a sending state may resort, if

‘its consular or diplomatic premises have been violated, include

' economic sanctions and third party settlement. Much ink has also

been spilt on the problem of military options. The receiving

state in those cases is the target of the sanctions.

1. Economic Sanctions

a} Collective Economic Sanctions

A group of states may use economic actions,"which compel
another state, the target, to comply with international horhs.ﬁso
The League of Nations. Covenant, and later on the United Nations
Charter provided, that states should bow to restraints on their
conduct by settling disputes by negotiation 6r arbitration,
instead of using force.®31 The United Nations Charter also

foresees collective measures or sanctions, which are authorized



221
by the Unlted Natlons Secur1ty Counc1l The Security Council

will authorize or recommend sanctions. to meet a serious threat to

or a breach of the peace, or 1in response to some act of

aggre551on. In order to Juse sanctions, there must be an

agreement between all permanent members, and at least four non-

'permenent members of the Securlty Counc11.552 /

i

A sending state, Which has suffered.a.violation of its .
dlplomatlc premlses, may request that the United Natxons Securlty-
Council authorize the appllcatlon of economic sanctlons against

the recelv;ng state. In January 1980 the American hostages‘were

"still "in captivity'in Tehran. At the Security Council, the

Soviet Union, on 13 January, 1980, vetoed a ﬁ.s.—sponsqred

resolution for economic sanctions against Iran.®53 In spite of

Unlted States pressure, the Third World countries-and western

governments were reluctant to sever dlplomatlc relatlons with

Iran. In April 1980, the European Communlty, Japan and Norway'

‘imposed limited trade restrictions against iran.%54 1Iran was in

revolutionary chaos. Freezing Iranian assets in thé West could
easily lead to widespread withdrawals of deposits; and
consegquently make it difficult for.Western‘bagks'and economies to
function‘effectively} Collective and severe sanctions might have
caused‘the Islamic militants to feel more insecure, ill-treat and
even kill some of theAAmerican hostages. There was a éreet deal
of uncertainty in dealing with Iran. It is also possible~ that

the mere presence of western bloc embassies in Tehran checked the

excesses of Iranian authorities.
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b) . Individual Economic Sanctions

A sending state may all -alone épp}y_ecbnowid;éénctions
égainét‘the receiving state. In that case‘the sending state
Qould act at its-own risk. In 1979, Président Jimmy Carter
ordered a wide.range of economic measures against Iran: the
sanctions’ included the freezing of all Iranian assets, held in

the United States or assets.cbntrolled'by persons sﬁbject to

-

United States jurisdiction.655 fThat presidéntial order led to

suits,. brohéﬂt in the United States courés against Iranian
defendants, genefally_on contractﬁal groupds.es6

| Economié sancéions are humane alternatiVes to‘military
coercion. Thus economic sanctions at the most, are economic

aggression, which falls short of the threat or the use of force.

S

However, economic sanctions hardly work. The existence of the
veto and the-power rivalry within the United Nations

Organization, are handicaps -to the choice of sanctions as a

general measure. Recent sanctions resorted to during the
American hostages incidents, the Soviet intervention in

Afghanistan, the- Polish government .crackdown on the Solidarity

-

- Trade Union and the Falklands Crisis, have been adopted outside

the framework of an international organization.657 The Soviet

Pipeline Embargo d4did not work su_ccessfully.'ss8 Each time the

cost of economic sanctions to both industry and government i%

- “

high, causing tremendous suffering to a substantial percentage of

-

the population.659 In most cases trade embargoes affect man?l

states, which are not involved in the conflict, between the
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sending and the receiving states.560  The results of economic

sanctiohs are hardly as effective, as they were originally
thoﬁgﬁt tO'be.‘ They do not always penalize the target, as much
as expected by the proponents of such sanctions. Howé@ér, thbse
economic sanctions érelcapéble of inflicting irreparable

suffering on hational economies and individuals, who are far from

being.in any way. a part of the target.

2. Military Measures by the sending state
Will a sending state, whose consular or diplomatic premises
have been ‘violated, be justified to use force against the

receiving state? Article 2 (4) of the United Nations Charter

" prohibits the use of force or the threat of it, against the'

political independence or territorial integrity of any state, or
in a manner inconsistent with the objectives of the United

Nations. Article 51 of the Charter provides.that/nothing in the

Charter shall cripple the inherent right of individual and

collective self-defence, if there is an armed attack. Thus the

only case, in which military coercion may be used, is when there

has been an armed attack. A simple violation of consular or

diplomatic premises should normally not amount to an armed

attack, which warrants a military response. In a recent caﬁe,

. . ‘\ R
Nicaragua V. United States of America (19869061 the International

Court of Justice restated the principle.that individual or
collective self-defence is lawful, only if it is a response to-an

armed attack. The violation of consular or' diplomatic premises
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does not rank as’ an armed attack, even if the violation creates a.
grave, diplomatic conflict between the sending and receiving

'

states.

3. Third Party Settlement -

The political or diplomatic methods of peacefully settling
international -disputes includeunegotiationsf”goodmoffices,

mediation, commissions of inquiry and conciliatiorn.®62 The

adjudicative procedures include arbitration and settlement by an

international court.663 These different procedures for settling
international diséuteg are part cf the generai prdcess for the

maintenance of global ' peace and security. A sending state may

‘resort to the different ways of settling international disputes, .

for instance, 1if negotiations between the receiving and sending
states have failed, or cannot take place at all. That will
probably be the case, if diplomatic relations were severed, as

soon as the violation of premises took place.

a) Political or Diplomatic Procedures

Article 6 of the Convention for the Pagffic Settlement of
International Disputes {1907) providés that.good cffices and
mediation could be at ﬁhé instance of one or more of the parties;
it could also be at the instance of a third person or state, that
is not a party to the conflict.564 Mediation and good offices
try to cause thé parties to agree, or to start to negotiate in
search of a peaceful solution to the dispute. According to

Article 6 of that Convention (1907), the views, expressed by the
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person or'pe£sons invoived‘in the géod offices or_mediatiéw
process, are advisory opinions, withéut obligatory force. |

A commission of .inquiry may come "in to study the problem,
between the sending and recefving states, in order to give an
##dependent 6pinion.665 Such an opinion is not an arbitfaI
decision; the partiés, therefore, have_a right. to ;eject it or
apply it. chciliation.coula.be undentakén_bg a third party, who
attempts to reconcile the parties to the dispute. Article 35 of

the Convention (1907) provides that the solution proposed by the

_committee or group trying to reach conciliation is simply an

advisory opinion.

The political or diplomatic procedures have one thing in
common. Those procedures all arrive at sug%estions or findingﬁ,

S, i
which amount to advisory opinions. The suggestions or findings

'

cannot, therefore, be imposed on either the sending or receiving

state. Another point is .that these pfocedures allow for

"solutions to -the problem in amicable circumstances. In many

'

cases arbitration and judicial process produce abrasive,
édiutions to international disputes. In certéin instances,
arbitration or judiciai process tend to exacerbate the pain
caused by Aisputes bétween states:

%
b) Arbitration and Judicial'SAttleMent

If the diplomatic or consular premises of a sending state

have been violated; that state may bring ‘'up the case for

arbitration or for judicial settlement|. Arbitration is possible

if both parties agree to have it. Arfiicle 84 of the ponvention'
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(1907) stipulates that. the arbiﬁral award is binding Qnd the_
partles _to the dlspute have a duty to. ablde by it. fhé most
strlklng dlstlncplon, between arbitration and judicial
p;ocee@iqgs'before the International Court of Justice, is the
right of the pérties to choose some of the érbifrators, or to
agree between themselves on a single arbitrator.566

-

i) Arbitration

Arbitration is the submission of a dispute to the decision
of a third party; a person or a group of persons.®67 That

submission is made as an alternative to traditional litigation in

- court. Arbitration is, therefore, a process, which is self-

regulatory, giving the parties an'opéortunity to put their
conflict only to arbitrators of their choice.868 Article 41 of

the Convention: for the P301f1c Settlement of International

Dlsputes (1907) maintains the Permanent Court of Arbltratlon as

established by the First Peace Conference. The aim of having the
Permanent Court of Arbitration is to_fas}litate recourse to

arbitration for intérnational differences. The Permanent Court

~of Arbitration, consists of a machinery for the calling into

being of tribunals;®69 it is a large panel of international
lawyers, nominaf%d by states parties to the convention. The

sending state, because its premises have been violated, may,

ralong with the receiving state, ask for arbitration. The

decision of the arbitrator or arbitrators is binding on the
[

sending and receiving states.
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ii) Judicial Settlemeht

'In some circumstances a sending state, whose consular and

diplomatic premises have been violated, may ask.for judicial

‘settlement by the International Court of Justice. The most

recent case is the American Hostages Case (1980) .670  The

decision of. the International Court of Justice was not complied

with by Iran. Iran's refusal to comply with that judgment does

not- in any wéy reduce the importance of the decision. Sending

states, whose premises have been violated, may seek redress

before the International Couft of Justice.

In Chapter IX that important decision of the International

Court of Justice in the American Hostages Case (1980) or United

States of America v. Iran (1980) will be discussed in detail.

The.Vienna Convénﬁioﬁs on‘Diplomatic Reiations (1961) and on
Consular Relations (1963) do not éay how the‘responsibility of
receiving state. should be detérmined, when the'inviolability-pf
diplomatic or consular premises has been infringed. There‘ié no
universal definitipn of "appropriate steps”". The obligations of
thé"receiving state to érotéct diplométic or'cbnsular premisés is
not clearly defined.67l It would be unfair to oblige a poor
receiving state to provide protection, which is .so expensive that
it becomes burdenspme to the national budget. Protective
measures sﬁould not be undertaken at diplomatic—or—consular
premises against the will of the diplomatic or consular .
officials.®72 In short, no protective measures should be applied
in such a way that they restrict the freedom bﬁ'action of the

foreign representatives.

—
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‘After'the seizuté of the TurkishrEmbassy in-Ottawa on 12
March 1985, a Turkish dlplomat speaking on behalf of his
government expressed satisfaction with the dlllgent manner in

which Canada had handled the attack.573 After that attack the

‘House of Commons debated the problem of protectlon Whller

answering questlons in parliament, the Honorable Erik Nielsen,

the Canadlan Deputy Prime Minister and Mlnlster of National

Defence, -stated that Canada in prptecting embassies should not
provide such "a degree of security which would turnqéthesei
embassies into armed camps."®74 Few diplomats will function’
ptoperly in premises which would pass for military camps.
Reparation of loss incurred, because of the violation of
mission or consular premises, is a laudable practice; Tne
obligation to make reparatlon could in the long run induce
receiving. ‘states to pay more attention to preventive measures.675
Payments made in compensatlon by the responsible, receLylng state

should not be pursued ruthlessly. Such payments form a part of

the diplomatic relations between states. Handled with care and

foresight, the settlement of disputes between sending and

receiving states could achieve great results. Badly handled
disputes, whether or not they are minor or major, could threaten

peace and security in the world.
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CHAPTER IX

ROLE OF THE SECURITY COUN&IL AND THE INTERNATIONAL COURT OF.

JUSTICE IN THE AMERICAN HOSTAGES CASE
'Articlé 7. of the United Nations Charter stipulates, inter
alia, . that the Security Council and the Internatlonal ‘Court of
Justice are principal organs of the Unlted Nations Organlzatlon

The Securlty Council's primary responsibility is to malntaln

"international peace and security."676 The members of the United

Nations are under an obligation to carry out the decisions of the

4

Security Council, which acts on behalf of all parties to th

United Nations Charter.877 . The Security_Codncil is the main

political organ of the United Nations Organization.

Article 92 of the United Nations Charter states that the

International Court of Justice is the main judicial organ of the

United Nations: The Statute of the International Court of
Justice is part of the Charter of the United Nations. Article 93

(1) states that all members of the United Nations are ipso facto

Charter provides that each member of the United Nations, party to

a "case before the Court shall comply'With the decision of the.

Court in that case. At Article 94 (2) it is stipulated that if a
party does not comply with a judgment of th ourt, the Security
Council may make recommendations or decide on the measures, which

should be taken in order to give effect to the judgment.

‘parties to the Statute of the Court. Article 94 (1) of the
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When Iranian Islamic militants violated the United States
Consulates in Shiraz-and‘Tabriz, overran‘the American‘Embassy in
'Tehran; imprisoning hmerican'hoétageSQin November 1979, £hg
Seéurity Council.and the Interrniational Court of.ﬁﬁstice, éach‘
tried to find a solution to the Problem.; That was an example of
third party dispute_seftlemeht-ﬁ"8 It is propo;ed to examine‘the‘

roles of the Security Council and the Internationél Court of

Justice in the dispute between the United States and Iran.

—

A. ROLE QF THE SECURITY COUNCIL - -

In order to :esolvé:the dispute between the Islamic Repubiic
of Iran and the United Sfates of America, the United Nations
Security Council adopted two resolutions. They are resolutioﬁs

457 (1979) and 461 (1979).

1. Security Coﬁncil Resolution 457 (l97§)

The.Security Council adopted this resolution at its 2178th-
meeting on 4 becember 1979.679  In this resolution, the Council
recalls the obligation of states to settlé their international
disputes by peaceful means,iin order to avoid endangering
international peace, security and justice. The resolution also
reaffirmed'the obligation of states, parties to both the Vienna
Convention on Diplomatic Relations (1961) and the Vienna
Convention on Consular Relations (1963), to respect the
inviolability of diplomatic and consular staff, and the pPremises

of embassies and consular posts.
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Resolution 457 calls upon Iran to release the American’

'hostages, to protect them, and let them leave Iran 580 The
‘Council further called on the United States and Iran to resolve

" the rest of the issues peacefully, accordlng to the objectives of

the Unlted Nations Organlzatlon. The resolution also advised the

‘two parties to the dispute to exercise great restraint. The

Secretary-General was requested to use all appropriate measures
to implement the resolution. The Council decided, that it would

remain seized of the matter, and receive the reports of the

" Secretary-General on the developments pertaining to his efforts.

2.. Secretary-General's Report on the Implementation of.

- Resolution 457 (1979)"

éﬁ 22 December 1979, the Secretary-General of the United
Nations';eported on his efforts to implement Resolutien 457, in!
order to end the hostage crisis in Téhran.68l After the adoption
of tha£ resolution, the Secretary-General transmitted the text to
the governments of Iran ana the United States of America. The

different efforts the~Secfetary—General deployed included:

.contacts with Iran's Foreign Minister Sadegh Ghotbzadeh by

_telephone:682 talks with representatives &f the United States at

the United Nations;683 fdrmal communication sent to the Iranian
Foreign Minister on 11 December 1979:;684 a peeting with Dr.
Mansour Farhang, Iran's Ambassador to the United Natiohs;sag an
urgent message eent to Ayatollah Ruhollah Khomeini, whieh message

was delivered by the United Nations Representative in Tehran; 686



—
| .
|
[

i
|
!
|
LY

1)

. - .
PR -
. . R .

232

‘and dh 21 December 1979, the Secrétary-General had another:

telephone conversation with Iranian Foreign Minister
Ghotbzadeh . 687
After that telephone conversation and . from contacts with

Iran's Ambassador to the United Nations, the'Seéretafy4General

‘knew that an early release of the hostages ‘was not feasible. The'

Iranlan Foreign Mlnlster assured the Secretary—General that the-

hostages WerE'safe, and that Iran was stlllilnterested in seeklng'

a peaceful settlement to the crisis.688

3. Security Council Resolution 461 {1979}

This resolution was.adopted at the Security Council's 2184th
meeting on 31 December 1919, by a vote of 11 in favour to none

against, with four abstehtions (Bangladesh,‘Czechoslbvakia,

Kuwait and the Union of Soviet Socialist “Republics).589

Resolution 46L.(1979) reaffirms Resolution 457 (1979)7in its
entirety.690 The Council took cognizance of the letters of the
Iranian Foreign Minister, dated 13 Novémber 1979, and 1 Decambef‘
1979, in respect of thé'grievances and_statéments of the

government qf Iran.691 Resolution 461 (1979) also takes into

account the Order of the International Court of Justice of 15

December-l979, he Iranian government should
release all United States h ges.being held in Iran. The order
also called on the two governments in dispute to make sure, that
no action taken'shodlﬁ be of a nature as to aggravate the tension

between the two countries.®92 The Security douQCil further took-
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into con51derat10n the report of the Secretary—General of 22

December 1979, on the development of the 51tuat10n, since the .

'adoptlon of Security" Counc1l Resolution 457 (1979) 693

Resolution 461 (1979) deplored the continued holdlng of the

United States hostages contraryxto Resolution 457 (1979) and the
. a8 .

Order of the International Court of Justice of 15 December
) N ) l’:‘ : - . . 0

0 1979.694 In Resolution 461, the Council again requested the

Secretary-General to lend his good offices, in order to assist

_the Council, to have implemeﬁted the objectives of the

Resolution.®93 ,That resolution also foresaw a meeting of the

Securlty Council on 7 January, 1980, in ordef'to review the

evolutlon of the- 51tuat10n,‘w1th a view to adoptlng measures

‘under ‘Articles 39 and 41 of the Unlted Nations Chaxter, if Iran

refused to comply-with the objectlves set by the Council in.

Resolution 461 (1979).896 ~ .~ B -

-

4. Secretary-General's Report in Pursuance of Resolution: 457

(1979) and 461 (1979)

on 6 January 1980, the Secretary-General of the United
Nations reported to the Security Council, on the efforts he had
made in pursuance of Resolutions 457 (1979) and 461 (1979).697

The Secretary—Generallvisited Tehran after the Iranian government

granted his request to visit that country.®98 The Secretary-

General arrived in Tehran on 1 January 1980, and that day, he had
contacts with some members of the diplomatic corps accredited to

that city.699 The'Iranian Foreign Minister, had a series of

~ .
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meetihgs with the Secretary;GeneraI. Dgring those-meetings, the
Iranian government explained that the hostage - crisis had to be
considered, within the whole context of the history of Iran.700
‘The Secret;ry—General coﬁstantly :epeétéd the mesSage; that“
whatever the circumstances, the releage of the hostages was the
beét way.to resolve'ﬁhe crisis.’0l Thé Iranian Foreign-Miﬁister
“indicated that, even if the international community took eéonomic
measures against .Iran, those measures would be-futile,;ﬂbecause
Iran would be able to survive even under s'uc'h‘ran-em‘r.mr:lrgo.‘"702
Thé.Foreign Minister aééeptéd that the Violatién of diplomatic
personnel and premises might be against intéfnational law, juSt
like were the aété‘of“diplomatic persohnel, who interfered in'thé |
internal affairs of Iran, the receiving state. The Secretary-

General explained that the usual practice, in those cases, was to_m:

declare any such personnel persdna\non grata, and ‘have the person .

expelled from the receiving state.703

In a meeting on 3 January 1980, the Secretary-General
insisted} that if an internatipnal"inquiry committee had to be
established, the release of ghe ﬁéstageé should také place
before, or at least, at the time othhe establishment of the
inquiry committee.704 The Foreign Minister replied that the
felease of the-hostages would be a consequence of the
egtablishment of the international inquiry committee.’03 The
Iranian Minister also stressed, that there was an urgent need for
the assets of the former Shah to be returned to Iran, as those

assets had been taken away illegally.706 On 3 January 1980, the
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ySecretary—General met w1th members of the’ Iranlan Revolutlonary

.Council. - The Revolutlonary Counc11 1ndlcated,-that it ‘would

accept~thé creatlon of_an 1nternat10nal inquiry committee, as
that could lead to & mutually satisfactory solution to the

crisiep?07 One of the reasons for setting up such an inquiry

"commlttee was, that the "committee would investigate allegatiOns

of grave violations of human rights and of lllegal acts,. under
the previous reglme in Iran."708

Even though the Secretary—General was net'giVen an
opportunlty to visit the Amerlcan hostages, and he was not able
to see the Ayatollah Khomelnl, he learned a great deal from his

contacts and meetings wlth important persons in Tehran 709

5. 'The Action of the Secretary-General during the American

Hostage Crisis

Resolutions 457 (1979) and 461.(1979) of the United Nations
Security Council each requested the Secretary-General of the
United Nations to lend his good offices,jin orﬁer to cause the
Iranian government to release the.hostages.7lo_ The Secretary-
General deployed efforts, which did not achieve the objectives of
Resolution 457 (1979). This 1is norne dut by his report

concerning the implementation of Resolution 457 (1979).711 1n

his report of 6 January 1980, .the Secretary-General explained how

he acted in pursuance of Resolut1ons 457 (1979) "and 46L

(1979).712
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From the two reports, which the Secretary-General made, after

seéking to‘iﬁplemept Resoluticns 457 (1979) and 461 (1979), some

~ comments appear appropriate.'-The good offices of the .

Secretary-General failed to secure the release of the Américan

hostages, held in capfivity_in Tehtah. When he travelled to

 Tehran, he was unable td® visit the hostages, in spite of his

request to be .allowed to do so. He was not able to see the

Ayatollah Khomeini, who at that time played a key role in Iranian

" politics.713

However, the good offices of the Secretary-General had some
significant results. First, the Secretary-General received
assurances from the Iranian authorities that the hostages were

safe.’14 He was also formally informed, that Iran was still

interested in a peaceful settlement of the dispute. In Tehran,

the Secretary-General had discussions with Iran's Revolutionary

COunCil. Those discussions led to the acceptance of the idea of

the creation of an international inquiry committee, which was
gupposed tq_Study, amépg'other things, the Iranian grievances
againgt the Shah.715 In late March 1980, the inquiry committee
scenario collapsed, because the Ayafollah Khomeini:and other
religious leaders, started to add new and unacéeptable conditions
to be taken care of by the committee.?16 |

The Secretary-General played'a key role in his search for

"~ solutions to the United States/Iran hostage crisis. . That key

role demonstrates how the Secretary-General could help states in

dispute to try to resolve their disputes, even if no easy and
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immediate solution is forthcoming. * Thhs,'thé”Secfetary-General

\

'enCOuraged the use of diplomatic channels to resolve the hostage,

crisis.

6. The Importance of the Role'Played by the Security Council

Article 1'(1) of the Unlted Natlons Charter states, that one

i l .
of the purposes of the.Unlted Natlons is to maintain

international peace and security in different ways, for instance,

by the settlement of internaticnal disputes. [

o

The Security Council has a general mission to act as th%
“péliceman"-of the world'communigy,_in order to hélp maint%&n
peace and seéurity. During'the American hostage crisis,géhe
Security Council endeavoured to make negotiations, betweenﬁlraﬁ
and the Unitéd States, a c%ntinuous andlf;uigful prqéess.

However, .the hostages were not releésed,-as early as thechembers

of the Council had hoped. The negotiations, under the /auspices

of the Security Council, made it possible for eachfstate to

discuss the problems of the crisis, during the Securfty Council
: P )

meetlngs. That was especially important; becausé the United

States and Iran had difficulty talking to each other directly.
The Security Counc1l provided a forum, where'thgﬁtwo disputing
nations could share views and raise their differént arguments.
ﬁecause of the role that Council played, théfe was constant
diplomatic préss re on Iran to release the hogtages. During an
international cYisis, diplomatic action ghd persuasion are

extremely useful. That type of action remfnds the parties in
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dispﬁte that they are under an obligatipn to settle their dispute

peacefﬁlly, in.the interest of world peace. Apart from the

Security Council, there is hardly any other organ of. the United

Nations, that could play both diplomatic énd poiitical roles.
While the Iranians were réluctant to deal directly with
the AmericaﬂQ, £hey had smooth contacts with the Secretary-
General, who was carrying out the instrucéions'of_the Council.

Even after the International Court of Justice had indicated
provisibnal @easureé, stating what Iran and the'Uhited States
should each do, in order to end the hostage crisis,?l7 ‘the
Security Council continued to work towaras a peaceful end to the’
crisis. The action of the Council was complementafy and
salutary. The recomﬁendations of the Security CouncilAhavé
considerable moral w;ight.718 That is unfortunate, because morél
weight-ié.iﬁsufficienf, wheh tHe Secprity'Council adopts and
ﬁroceeds to enforce éoeréive measures . |

On 13 January 1980, the United States of America presented a
draft resolution to the Security Council. The draft resolution,
which the Soviet Union vetoed, was meant to institute coercive,
economic measures, designgd to put economic pressure on Iran./19
The draft resolution was going to institute economic.sanctioné
against Iran, under Articles 39 and 41 -of the United Nations
Charte;. The negative vote of the Soviet Union and the German
Democratic Republic prevented the Security Council from taking

coercive, economic measures against Iran.’20 The use of that

veto poﬁer of the Soviet Union was especially painful, because



~delicate respon51b111ty of seeking to malntaln peace

- madé substantial contributions to the reduction

'Resolutions 457 {1979) and 461.(1979) had not caused thé_Irani&ns

to release the hostéges. Proceeding to td_e more severe
measurés, therefore} appeared to be the ﬁosﬁ logical thing to do.

All through the crisis, the Sécurity Cbuncii assﬁmed its
. ‘and security
in the world. The Council acted promptly, even though its
diﬁferedt moves wérejhot always without difficulty. Tﬁo;e moves
‘ . E\ténsibn
between the nations in dispute."However,rthe-success, which the -
Security Council coﬁid have had, was jeopardized ‘and even
hampéred; by the veto of the Soviet Union, which by its vote

barred 'the adoption of the United States.draft resolution on 13

January 1980.721 Two reasons may be suggested to explain why the

‘So§iet Union and the German Democratic Republic voted against the

"proposed resolution, and Bangladesh and Mexico abstained.

' _
Flrstly, economlc ' sanctions might have been 1neffect1Ve The
Iranian Foreign Mlnlster had told the Unlted Natlons Secretary~

General, that Iran would survive, even if it were the object of

‘economic sanctions.’22 To the Minister such sanctions would be

totally useless. It is possible that the Iranians had foreseen

enough supplies -to take care of any economic. sanctions.

Secondly, economic sanctions could cause the Iranians to

manhandle the American hostages. That could have destroyed the

'very cause, for which the sanctions were meant. Foreign Minister

\ .
Ghotbzadeh promised that the hostages would be safe and that Iran

was interested in a peaceful settlement.?23 1t is suggésted that

v

=
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the promise mlght have not been kept, 1f the Secur1ty Council had~
taken coercive measures_agalnst_Iran, which was in the throes of
févolutioe. Eeonomiclsanqtions, therefofe,“might have triggered
'uefefeseeable'consequencee for the safety df the hostages.
annomlc or other sanctions could irritate Iranian authorltles
and increase the rlsks, whlch the Amerlcan hogtages were already

o

running.
{ Itvis important to note that the abqee—mentioned arguﬁents
are weak, when eompared with the.streng afgumeﬂts that existed
for EOereive, economic measures; designed_td bring pressure to
bear on Iran. Firstly, Resolution 461 tl97g) provided that the
Secur}ty Council would meet on 7 JanPary 1980 to review the
situetion, and eha; if there.wefe nen—compliance with that
Reeolution; the Council would adopt Fffective meaeures_under
Articles 39 and 41 of the United Netion% Charter.724 The Council
had seen-the gravity of the'hqstage—t;king ana had decided to
proceed'to coercive measu;eé, if I?an did not respect ite
obligations under intereational'law. | >‘J

Seeohdly, Iran by refusing to cau%e the militants to leave

the U.S. Embassy and two Consulates had by that inaction endorsed

_the crimes of the militants:725 Later on 6 May 1980 the Foreign

Minister, Mr. Ghotbzadeh, confirmed the fact by aﬁnouncing on
Iranian television -that the occupation of the United States
Emkbassy had been done by‘the Iranian nation.72® From the moment

Iran gave its support to the militants' and also refused to comply

with the Resolutions of the Security Council, coercive economigc
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measures were the only way to, cause Iran to act in the interest
of peace and securlty. The hostages lives and dlgnlty were
endangered " Their liherty had been destroyed‘by their being
falsely 1mprisened in.the Embassy in Tehran. " The Security
Council had reason .to invoke sanctlons against Iran,’in order tpi

save fifty threatened human lives. ‘ : . /

While the hostages were ‘not yet released and negotlatlons

i

‘were Stlll continuing for their release; the United States
government broke off dlplomatlc relations w1th the Islamlc

Republlc of Iran on 7 April, 1980.727 | That rupture dealt a

malntaln frultful contacts, in their dlfflcult search for a
solution to the hostage crisis. In the absence of regular
dlplomatlc relatlons between: the two countries, there was the
total lack of 'a proper cadre for contlnuous negotlatlons "That
enhanced the dlplomatlc role of the Security Council, which
lcontlnued, through.the Secretary—General of the United Nat@ons,
to undertake efforts aimed at obtaining the release of the.

hostages

Early in the hostage crisis the: Security Council started to
make efforts to have the hostages released and to cause‘Iran to
restore the inviolability of the United.States Embassy and two
consulates. The.Council got the Secretary-General /of the United

Nations to travel to Tehran,'in an effort to resolve the crisis

' - serious blow to the ability of the two nations in dispute, to:
o

peacefully.723‘ The Council handled the crisis methodically and

-

‘played a_ delicate role trying to convince Iran and the United
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Staﬁes £ actTQith'rest;aint,lin order tb avoidnaﬁy-threat to
internétional peace and secﬁ;iﬁy.- Resolutions 457 (i979)land‘461
(1979) puﬁ'pressure.on both parties to resolve the‘crisis,'so as
to . end a diﬁficult’sikuation,_tbat had been created for fifty
Americans, Qho enjoyed special-protection under interngtional'

law. Thé'efforts and the hoped-for success of the Security’
Council were frustrated on 13 January 1980, when tﬁe Soviet Union
cynically.éxercisgd,its veto power to block the Coﬁncil from

taking coeycive, economic sanctions against Iran. Those proposed

sanctions were consistent with Articles 39 and 41 of the United

Nations Charter. The negative vote of the Soviet Union brought

to a standstill .the course of action, which the Council had
decided to take in Resolution 461 (1979).729 The veto of the

Soviet Union successfully shattered the original plan of the

Council and nullified the effect of the ten votes cast in favour-

of economic sanctions on 13 January 1980.730  The derisive

LY " .
exercise of that veto power made out of the whole Security

Council a tOOthlESS‘dOg.that could bark, but could not bite. The
Council was, therefore, unable to enforce its decision in
Resolutiqn 461 (1979) "to adopt effective measures under Articles
39 and 41 of the Charter of the Uniteleations,“731 if Iran did
nét coﬁply with fhat Resolufion. The Council! was also
consequently unable to cause Iran to‘enfofce thelruling éf the

International Court of Justice in United States of America v.

Iran (1979),732 which indicated the provisional measures pending

the final judgment in the American Hostages Case (1380).733 The

e
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gﬂd result is that the efforts of the Security Couﬁcil‘were
blocked by the Soviet veto and theISﬁccess-of those efforts
seriously mitigated aqd ;éducéd to only'reiatively effectiﬁe,

diplomati¢ intervention. The Council could have achieved more

A

than that. The Soviet Union used its veto legally, but it was a

legal use that was meant to undermine the Security Council's

‘sincere and legitimate search for an end to a hostage crisis

which’ threatened peace,and‘sécurity. ‘That is one of the
weaknesses of the voting.system at tﬁe Security CounciL.‘ A
single member of the Council could, provided that such ajmé@ber
has veto power, frustrate the vote of the majOrity of membérs:
The So;iet Union did just that on-lB‘Jangaiy 1980.

\

N ‘ : )
B. THE ROLE OF THE INTERNATIONAL COURT OF JUSTICE

Thé\judgment of the International Court of Justice in the

Americaﬁ Hostages Case (1980)734 [United States of America V.

Iran (1980)] shows the complex, legal probleﬁs, which were raised
by the Americanh hostage cfisis. Before egamining.the legal
problems invdlved in. that case, it will be appropriate to
summarize the facts of the case. Some aspects of the procedure

in the case are also important.

1. Facts of the American Hostages Case (}980)

a) Events before 4 November 1979

On 14 February 1979, following the fall of the government of

Dr. Bakhtiar, the last Prime Minister appointed by the Shah, a

N
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group of ermed'miliﬁants'attaéked and seized the United States
Embass? in Tehran, 1mpr150n1ng 70 people found: there, ihcluding
the Ambassador 735 o people associated wlth-the‘Embassy
personnel were kllled: the Embassy was serlously damaged and the

Ambassador's resmdence was pillaged.’36 The Embassy called for

‘help durlng thHe attack and Iranlan aunthorities acted promptly

Around 12 noon, Mr Yazdi, then_a Deputy Prlme Minister, arrived,
accompanied by a member.of the Netional Po;ice and a contingent
of Revolﬁtionary Guards; they quelled tﬁe unrest and returned
control of the compound to Embassy officials.?37 on 11 Mefeh
1979, the United States Ambassados reeeiVed e letter from Prime
Minister‘B;T)Bazargan, expre551ng regrets for .the attack on the
Embassyfisg/indlcatlng a readlness to make reparation for the
damage /38 puring the same period, attacks were also made on the
Un+téélstates'00nsulates in Tabriz and Shiraz.739 Before

allowing the former Shah of Iran to travel from Mexico. to the
Unlted States for treatment, the American government demanded and
received assurances, that Iran would fulfill its international
obligationlto protect the Embassy.740 On 1 November 1979, large
numbers of demonstrators‘marched back and forth, in front of the
United States Embassy:’4l fThere were Iranian policemen guarding
the Embassy; the Chief of Poliee personally came to the Embassy

’ . . ' . :
and met the Chargeé d'affaires, who informed Washington that the

Chief was "taking his job of protecting the Embassy very
seriously" .742 It was also announced on the radio and at the

public prayer meeting, that people should not go to the United
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. States Embassy.’43 . During the day, there were about 5,000

demonstrators .at the Embassy,.and protectidn was provided by

Iranian security forces.’44 ~That evening, when the demonstrators

dispersed, both the Iranian Chief of Police and Chief of Protocol

expressed relief to the American Chargé d'affaires, that all had

finally gone well.745ti

-b) Takeover of the United States Embassy and Consulates

At about 10:30 a.m. on 4 November 1979, while about 3,000

people were demonstrating, an armed group of several hundred

_persons overran the United States Embassy compound in Tehran./46

The Iranian Security personnel disappeared from the scene; there
had been " no apparent effort to deter or prevent the
demonéiraﬁors from seizing the Embassy's premises".ia7 The
invading group, "Muslim Student FdllOwers of the Imam's Eoliéy",
("the militants"), detained all diplomatic and consular personnel
and all other persons present on. the comp;und; l;ter on another

American and one United States .private citizen, who had been

- seized elsewhere in Tehran, were taken to the compound and made

prisoners too.’48

During the assault, which lasted more than three hours, the

United States Chargé d'affaires, who was at the Iranian Foreign
Ministry, with two other members of his embassy, made contacts

with the Prime Minister's of ice and the Foreign Ministry.74°
N

)

The Iranian Chargé d'affaires in Washington was requested to help

~put an end to the seizure of the Embassy. In spite of those

appéals, no help came.’50 At the end, Revolutionary Guards
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" arrived at the Embassy, simply "to protect the safety of both the

hostages and‘the Students";751 aécording to statementé.hade':
affefwards by Iranian sécurity per;onnel. Thé Iranian
auﬁhotities neither made an_aEtempt'to put an end to the sei;gre
of the premises and the staff, nor did the government seék to
persuade the militants to end their action against the
Embassy, /52

On'the morning of 5 November 1979, the United States 
Consulatés'in Tabriz and Shiraz were also seized, but the Iranian
government again ‘failed to take proﬁective action.’?3., There

were no United States personnel in the Cdnsulates, as their

operation had been suspended, since the attack in February,

. .
- . . .

1979.754

Tﬁere;wﬁﬁp attempted seizures of other premises; on 5
Ndvember 1979, a group took over the British Embassy in Tehran,
but was forced té get out of that Embassy, after a short period
of occupation.’33 0On 6 November 1979, a brief seizure of the
Iragi Consulate at Kermanshah was terminated,ron instructions
from the Ayatollah Khomeini;756 On 1 January 1980, a large mob
attacked the Soviet Embassy in Tehran, but no con;iderablé“damage
was dohe, because of the protective action of Iranianﬁsecurity

officers.?57

Between 18 and 20 November 1979, 13 American hostages were

released pursuant to a decree issued by the Ayatollah Khomeini,

instructing the militants to "hand over the blacks and the women,

if it is proven they did not spy, to the Ministry of Foreign
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Affairs, so that they may be immediatély expelled from_Iran.“758'
At the initiail steges‘of the seizure, ‘the militants,had the

hostages interrogated, threatened; blindfolded and even paraded

- bound, before hostile and chanting~cfowds.759 At a later stage,

the hostages werea well treated; religious_personalities or
officials of the'Internationai Cemmittee-of.the Red Cross were
allowed to visit the hostages.’80 Whatever documents or archives'
had remained at the United States Embassy compound, theumilitants
plundered, and . later on the documents were Purportedly
dlssemlnated by the mllltants "and the Iranlan medla 761

There were. confllctlng reports as to the exact whereabouts of

‘the Amerlcan Charge a’ affalres and tqg two other diplomats, who

were in the premises of the Iranian Foreign Ministry, at the time
of the seizure of the Eﬁbassy eompound on 4 Noyemher 1979.762 1n’
March 1980; it was announced, that as te the fate of.those three
Americags, the decision rested first with the Imam of the nation,

the Ayatollah Khomeini, and that the Revolutionary Council would

‘make a decision, only if the Imam did not take a clear

decision.763

c) Efforts to obtain the Release of the Hostages

on 7 November 1979, President Jimmy Carter appointed Mr.
Ramsay Clark, a former AEtorney—General of the United States, to
go to Iran to deliver a meesage to the Ayatollah Khomeini end
discuss all avenues for resolving the erisis.764 While Mr. Clark

was en route, Tehran radio announced that members of the

Revolutionary council and other responsible, Iranian
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personalities, were not allowed to meet United States'
représentativéé. That annduhcement‘which]came from the-Ayatollah
Khomeini further stated:

Should the United'States hand over _to Iran the deposed

Shah...and give up espionage against our movement, the way to

talks would be opened on the issue of certain relatidns,

which are in the interest of the nation.763

The United Nations Security Council adopted Resolutions 457
(1979) and 461 (1979), in an‘attempt to persuade Irap to release
the.hostages.766. The Uniteéd Nations Secretary-General travelled
to Tehran in order to implement the two resolutions of the

Security Council.?’67

4a) Uﬁilatéral Actions of the United Statés'

‘Béfore instituting proceedings, before the International
Court of Just;ce, the American govérnment appealed'to-tﬁe United
Nations Security Council. ©On 10 November 1979, the American
government-identified Iranian students, who did not’ comply wfth

United States entry visa terms, with a view to beginning

"deportation proceedings against those, who were in violation of

immigration laws and regulations.’®8 on 12 November 1979, the
Presideht of the United States ordered that all oil purchases
from Iran, for delivéry’to thé U”S.A}.be discontinued.’69 on 14
November 1979, the American President ordered the blocking of
large official, Iranian assets in the United States or, in United
States control. Tﬁat included deposits both in banks in the
United States, and in foreign subsidiaries of ‘American banks.?70
On 12 December 1979, after instituting proceedings before the

Inte$national Court of Justice, the United States inforped the
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Iranian Chargé'd'affaires in Washington} that the number of staff

assigned to the Iranian Embassy and consular posts in the United

States would be restricted:’7l on the 7 April 1980, the'American_

‘government severed dlplomatlc relations w1th Iran and also

prohlblted exports from Iran to the United -States.’’2 Steps were
taken to make an inventory of Iranian government assets already

frozen 1in the United States, and a census of the clalms of

‘American citizens against Iran was also made; all visas issued to

Iranians for entry into the.United,States were cancelled.’’3. on
17 Aapril 1980, the_Ameriean goyernment prohibited travel to Iran
by United States.cdtizens, and also made further plads for
reparationé to be paid to American hostages and their families
out of the frozen -Iranian assets.?74 |

During the night of 24-25.April 1980, the Presrdeﬁt;of the
United States ordered, but sdbsequently terminated for technical
reasons, ah'operation within Iranian rerritory. The operation
was meant to have the hostages rescued by United States military

units.’75

2. .Preliminary Ruling of the International Court of Justice.

In the case, United States of America V. Iran (1979)776 the

United States on 29 November 1979, unilaterally took action
against the Islamic Republic of Iran, because of the takeover of
the American Embassy in Tehran ehd the American Consulates in
abhriz and Shiraz; and the detention of some 50 Americans by

Iranjan militants. The United States requested, that pending
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final judgment in the case, the .Court should indicatevmeasures;

—~

a) Requests of .the United States

The United States askéd that the héstageé be released
immediatgly; that Iran clear .and restore the premiseslto_United
Statéslcﬁntrol; thap‘American diplomatic gnd consular personhel
aﬁd persohs attached to the United States Embassy and Cﬁnsuia;es
be accorded prote&tioa and freeddm‘of movement, as well as
privileges and immunitiesf that Iran refrain from putting on
trial, any persbn-attached to the Embassy and Consulates of the
Unitedlétates} and that Iran avéid taking any_aétion, which might
jeopardize the rights of the United Statés, while the judgmént on

the merits_had not been réndered,‘especially that Iran not take

any ”a¢tion that would threaten the lives, safety or well-being

of the hostages".777

b) 1Iran's Arguments

Iran, in 1its letter of 92 December 1979; urged the.
International Court of Justice not to "take cognizanqe of the
gase“,778 becausé‘that case was merely "a marginal and secondary
aspect of an overall problem".77% Té Iran, the'prbblem was not

simply interpreting and applying the treaties; on which the‘

‘United States of America based its application. The Iranian

government further argued, that the consequences of the

- revolutionary situation in Iran were "a matter essentially and

directly within the national sovereignty of Iran".780
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¢) Indication of Provisional Measures by the Court

The Court unanimously decided: ~that Iran immediately release
the hostages and restorefthe‘control_of the premises of the

Unitedlspates Embassy, Chancery and Consulates to the possession

"of American authorities; that Iran should accord to the

diplomatic and consular staff of the United States full

. protection, privileges and immunities, including immunity from

criminal jurisdiction; and that the hostages should have freedom
and facilities to depart from Iranian territory. 781  The Court

also decided that Iran and the United States should not take any

.action and should make sure that there 1s no actlon, which could

aggravate the tension between the two natlons or render the
dlspute more difficult to resolve.’82 The ‘Court further decided
that pending its final judgment, the matters covered by that
order were to be contimuously under- its review.

d) Status of the Hostages

Another issue which is linked to the ju:iadiction of‘thel
Court is the status of the hostages. 28 of tﬁe hostages were
members of the diplomatic staff, accordimg to the Vienna
Convention on Diplomatic Relations (1961).783 At least 20
hostages were members of the administratime and technieal,staff
according te that Convention. Therefore, at least 48 hostages
were eovered by the two Vienna Conyentions of 1961 and 1963. Two
other persons of United States nationality possesped, neither
diplomatic'nor consular status. There were also two hostages,

diplomatic agents, detained in the premises of the Iranian
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Eoreign Mihistrj in Tehran. The COurt'states in paragraph lB_of
the Order, that its jurisdiction is founded with regard to the
United States claims under £heivienna Cbnventions of 1961 and
1963. . n .
It is submitted, that in respect of:jurisdiction, the

diplomatic or consular status of the hostages is immaterial. It

might be asked how relevant was the identity or the status of the

hostages. fhe premises of the United States Embassy:were
violated. That alone was enough to give the Court ]urlsdlctlon.
Whether or not the hostages were dlplomats or consular personnel
to that extent, was irrelevant. Even if the’ hostaggs were
neither Iranian_nor American.nationals, the United Stétes could,
for humanitarian reasons, still bring the issue of the hostages

before the Court. In any case, the hoiding of just any hostages

within the embassy premises in those circumstances entitled the

United States ﬁo bring the'caée.before'the Court. The Court
could have also assumed jurisdiction, because turning an embassy
into a prison compound is a vidlation of the Vienna Convention on
Diplqmatié Relations (196l1). The status of the hostages may be
rélevanp for determining the diligence to be exercised or the
leve; of protection due to the hostages. "However, the status of
the prisoners Eer'se does not, in a case like that of the
American hostages, play a crucial role in determininélthe
jurisdictkon of the Internaﬁiona; Court of Justice. In the

absence of any issue of the status of the hostages, there would

still ‘have been a dispute between the United States and Iran.’/84
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The violation of the mission premises alone gave birth to a
dispute between the two countries.

The Court in its Order dld, without putting down its reasons,

indicate that it took note of the provisions of the Convent;on on

- the- Preventlon and Punlshment of Crimes agalnst Internatlonally

Protected Persons,. 1nclud1ng Diplomatic Agents (1973):; Iran and
the United States are both parties to that Convention {1973).785

e) Prosecution or Extradition

The premises of the United States Embassy were attacked
violeﬁtly,.and héstages, internationally protected persons, were

deprived of their liberty.786 Iran neither prosecuted the

offenders nor extradlted them.’87 The United States had tried,

but was unable, partly due to the recalc1tr§nce of the Iranian
government, to settle the dlspute by negotlatlon.788 Artlcles 2
(1) (b), 3 (2) and 13 (4) of the Convention on the Prevention
and.Pﬁnishment of Crimes Against.Internatibnally Protected
Persons, includiﬁg Diplomatic Agents {1973), when read together,
make ig ciear that the Court’could have founded 1its jur;sdiction
on Article 13 (1) of that Convention. Under Article 2 (1) of
that- Convention, an attack on diplomatiqrpremises or the
deprivation of diplomats of their liberty is a crime, whiqh
necessitates the action of the state, where the offenders are.
Iran did not proseéute nor did it extradite the militaﬁts
(offenders) as is provided for under Article 3 (2) bf the
Convention (1973). The obligation is clear. The state, wﬁere
the offenders are found, either prosecutes them or extradites

them.
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l f _ Iran violeted internatlonal law by-refueing to‘either
p;oeecute or extradite'the offenders, as is required unéer the
ﬂ | éonventlon on the Preventlon and Punlshment of Crimes Against
Internatlonally(jrotected Persons, 1nclud1ng Dlplomatlc Agents
B (1973). In order to settle the dlspute by peaceful means, the o
United States acted properly, when 1t unllaterally brought the
matter before’ the Court;‘wh1ch has Jurlsdlctlon under artlcle 13

(1).oE the Convention\(1973).

3. The Illegality of the Violation of .United States Diplomatic

L

and Consular Premises

The attack and takeover of the United Sfates Embassy in

damage was don .to the Embassy premises and property;'archivee‘
were violated and selged: archives and other documents found in

the premises were confiscated; and diplomatic and consular staff

together with two United States nationals were taken hostage.789

These facts raise legal problems-- Were the acts in guestion

N

imputable to Iran? What were Iran's obligations under

__lnternational Law, as far as the acts were concerned? Were the
T Y LI e . ’

militants acting as agents of the Iranian State?.

_ﬁ_ T ta) Were the Mllltants the agents of the Iranian government

t the moment they attacked. the Embassy and” the————

l ° _'Tehran on 4 November 1979, had a number of results. Considerable

Consulates?
1 . .. . ° . . . 5

fThe;evidenee before;the International Court of Justice could

a

. .

ﬁ'not!lead to the conc]u51on that ® the militants, who.seized'the
. " . {
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Embassy in’ Tehran, -acted on behalf of the Iranian government.’20

There 1is no doubt, that the Ayatollah Khomeini was'known to.
openly 1nsult the Unlted States, accusing the Amerlcans of havlng

created serious problems in Iran.’2l “The attacks carried out

'agalnst the Unlted States Consulates at Tabrlz and Shiraz, appear

to have been the work of m111tants, who did not have instructions
from the government of- Iran to overrunAthe consulates 792 Thus
the attacks at the United State5 Embassy in Tehran - and at the
consulates at Tabriz and Shiraz were undertaken by militants, who
acted on their own. -fhe generél declarations of some
personalltles and other statementaJ while insulting the Amerlcan

government, do not, in the c1rcumstances of this case, amount to

L]
hdl

an authorization from Iran to the militants to commit crimes
| .

against the United States.’®3

Another'point is what force should be given to the
declarations of the rellglous leader o¢f Iran. In spite of the
promlnence of the Ayatollah Khomeini in Iran, there is hardly any
evidence that that rgllglous leader could legally speak Eor the

Iranian governmeht. _The political structure'in Iran apparently

'prov1ded for a head of state and a head of government._ Khomeinl

remained the rellglous leader only. It is stbmitted that his
pronouncements were 51mply adv1sory opinions. Even though his
opinions were persuasive, they would not amount to official

»

government pronouncements.

Professor Cherlf Bassiouni suggests’ that Sh11tes believe “in;

the infallibility of the Imam..._"794 The Shlltes, who were the

v . . ' .
" s ‘ -
. 1 .
. X . 5
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majority sect inliran‘at the heigﬁt of the revol@tion‘iq 1979,
probablyhbeliQVed evefy:statement their Imam, the Ayatollah
Kﬁomeini, made. Despite that, the seizure'by militants of the
Embassy énd consulates of -the United $tates, cannot be said to
hdve been §rg;nized by the governﬁent qf Iran. There is no
evidence, which leads to a contrary conclusion.

b) What of Iran's duty of protection?

Article'22 (2) of the Vienna Conventiqn on Diplomatic
ﬁelations {1961) stipulates:

The recéiving state is—ﬁndér a special duty td take ali

appropriate steps to protect the premises of the mission

against any intrusion - -or damage and to .prevent any
disturbance of the peace of the mission or impairment of its
dignity. : ' :

Under Article 29 of the Vienna Convention on Diplomatic
Relations (1961l), the receiving stafe has a dutyrto treat the
diplomatic agent with due respect, and has to ‘take all
appropriate Eteps to avoid ény‘attack on the'person; ﬁfeedom or.
digni of the diplomatic agentﬂ Further, the perscn of any.
dipldﬁjlic agent is inviolable:795 The archives and docuﬁents of
a diﬁloma;ic.;iséion are "inviolable at any time and-ﬁhereve;
they may be".796  The receiving state is also undef‘an'
obligation, "to accord full facilities for the éerformance of the‘
functions of the‘rﬂissipn'.’..797 The receiving state‘éhould.
normally "ensure to.all members of the mission freedom of

movement and travel in its territory";798 The Vienna Convention .

on Dip}omatic Relations (196l) also provides, that the receiving

" state will "permit and prdotect free communication on the part of

L
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the mission for all official purboses";799 ”Simriar obligatione
exist under Articles 31, 40; 33, 28, 34 andn35 of the Vienna
Conventlon on Consular Relatlons 800 The Court drew the"
conclu51on that the obligations of the Iranlan government in that
case were: ‘
.not merely contractual obligations established by the

Vienna Conventions of 1961 and 1963, but also obligations
under general international law. .

The obligations of thelIranlan government to provlde
protectlon for the premlses ‘and- the personnel concerned ‘were
duties,: whlch "are compatlble with Islamlc law and are binding on
Irar®.802 The Iranian government on 4 November 1979, failed
altogetner to protect the premises, staff and archives at the.
United Srares mission against atrack-and takecover by

militants.803 oOn 5 November 1979, the Iranian government also

failed _to protect the United States consulates in Tabriz and

shiraz. The Court concluded, that Iran's failure to take

appropriate steps to provide the required, special protection

"was due to more than mere negligence or lack of appropriate

 means" .804

i) Iran's ability to_protect embaesies and consulates

‘The Cou found convincin ev1dence on which it based 1ts
g

conclusion. For 1nstan¢e, on 14 February 1979, the Iranian

Revolutionary guards‘had freed the Unlted States Ambassador and

his staff, and restored the Embassy to him. 805 A letter of 1
March 1979, from the Prime Minister of Iran expreseedhdeep regret

at the incident of ‘14 February 1979.806 on 1 November 1979, the
o & _ [ ‘
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Iranian police effectively protected the United States Embassy,

when a big crowd of demonstrators kept marching up andldOWn

" outside it..807

In February 1979, demonstrators attacked the United_States
Consuiates in Tabriz and Shiraz,'bnt Iranian authorities ;leared
the consulates of the-destructive demonstrators 808 Bnt the same
Iranlan authorltles took no appropriate steps to prevent the
attack of the same consulates by mllltants on 5 November 1979 809
Further, Iran failed to ;estore the consulates to the possesslon
of the United Stetes.‘ On E‘Novenber 1979, when militants overran

the Iraqi consulate in Kermanshah, Iranian authorities promptly

acted causing the militants to withdraw from the consulate.810

ii) Iran's deliberate refusal to protect United States

'Embassy and Consulates

On 4 November.1979,.the Iranian authorities did not intervene
at the United States Embassy, in spite ©of repeated and urgent
catlsrfor help.81ll Those calls for help should have been
unnecessary, if the Iranlan authorities had been less negllgent
Because of the’ g@neral situation in that country, and especially
because of forner attacks and denonstrations, the'Iranian
authorities should have stepped up thelr system of ptotectlon,
prov1de& for the United States dlplomatlc and consular premlses'
in Iren.' Thf events before 4 . and 5 November 1979, were good
enough to.seﬁve as warnlngs to the Iranian government, that the
United States Enbassy and Consulates ran the serious risk of

f _
being attacfed.agein. In spite of all those events, the Iranian
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authorities did not exercise the due diligence required by the
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riaky situation. The symbolic actions undertaken by Iran were
: ® - ‘

inadequate, in the circumstances. For instance, as soon ag the

United States Embassy was seized, on 4 November 1979, "the

Iranian security personnel are reported to have simply

'disappeared from the scene".812

The failure of the Iranian government'to protect the United

States Embassy and Consulates Qaa_a violation of Iran's:

'obllgatlons, under the Vienna Conventions on Diplomatic Relations

- -

{(1961) .and the Vienna Conventlon on Consular Relations (1963).
The inaction of Iranlan authorltlea, ‘when United States nationals
were seized and detained at the mission premises, breached Iran's

obllgatlons "under Article II, paragraph 4, of the 1955 Treaty of

‘Amity, Economic Relations, and Consular Rights" .813 The treaty,

just 1ike general international law, requires parties to protect
each other s natlonals in their territories.
The negligence of the . Iranlan authorltles was. so blatant,

that it is hard to convince any reasonable pereon, that the

' militants did not see that official negligence as implicit

authorization from their national authorities. The Iranian

government had, on different occasions, provided protection that

. made it possible for militants’ to be persnaded, or forced to

leave the bremises‘of diplomatic missions or consular posts.  The
failure of Iranian authorities to prevent the takeover of the
United States Embassy on 4 November 1979, amounts to a deliberate
refusal by the rece1v1ng state to exercise due diligence, in

-~

order to protect the premises and personnel, of°a diplomatic:

Y
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mission. There was a similar failure to exercise due diligence,

‘when Iranian authorities did not prevent the takeover of the two

Consulates .in Tabriz and Shiraz on 5 November 197§.‘The deéree_of
diligence depeﬁds.on the‘faﬁts.. Theﬁgrowing violence'ané.a near-
étate of uncontrolled demonstrations, éhauld have cauéed the
government of Iran to deploy ablér éecurityrservices, éround
Embassies.énd‘Consuiatés, in order to,protectlthose premises.

The Court, therefore, had reason fo hold that the Iféﬁian.
authorities: were awaré of their obligations to protect the

premises of the United States Embassy and its staff; were aware

because of appeals for help from the American Embassy of the need

for intervention on their part; had adeqﬁaté means to perform

their dﬁties: bﬁt delibérétely and completely failed to
discharge their obliéations under‘interngtiohal law.814

| The Court also concluded thatlin»reépéct of the Shiraz and
Tabriz Consuiates} Iran knew of ‘its obiigaﬁions to take
protective action, but failed to use thé.meéns'av;ilablé to it,
for the discharge of its Obiigatioﬁs.815 Those .ébligations are
essengial to .the conduct of'internatiphai rélations, in an
atmosphere that contributes to peace and security in the world.

Member states of the international‘cggmuniﬁy must, while they ask

_ ﬁorltheir rights, be aware”ogffheir obligations. When the need

e ' '
arises, those member states should use all the means at their

Tdiéposal, to perform their various obligations.



S

S ol

i pisnl N NS N WS WS

261

c) Iran's Fallure to re- establlsh the Status Quo

After the takeover of the Embassy and the two Consulates,
Iran Stlll had obllgatlons to perform by v1rtue of the 1961 and
1963 Vienna Conventlons and general 1nternatlonal law.816  After
the premises.in Tehran, Shlraz’and;Tabrlz had fallenqto the

militants, the government of Iran still had'a great duty to

perform. Iran -had a duty to end the infringemente'of the

inviolability of the pnemises,.archivee, and diplomatic and

‘consular personnel of the United States Embassy. The receiving

state was under an international obligation to quickly restore

. the premises tofUnited States control.817 The Iranian government
took no step in that -direction at all. On. the contrary, the

Iranian Forelgn Minister, Mr. Yazdi; on 5 Novembet 1879,

announced that the action of the militants enjoyed “endorsement

and support of“the*government, because America herself -i

resboneible for this_incident“.als Further, approvals of the
takeover of the Embassy and the Consulates‘at“Taoriz and Shiraz
came from Iranian religious,qudicial, executive, police\and
broadpastlng authorltles, Khomeini'made clear the endorsenent; by
the state, of the takeover of the Embassy and the Consulates and
of the 1mprlsonment of the hostages.8l2 on 7 November 1979,

Khomeini instructed members of the Revolutionary Council and

_other responsible officials, not to meet the special envoys sent

by President Carter to negotiate the release of the hostages and

_the evacuation of the Embassy.820 All those approvals and other

endorsements, seemed to have given the mllltants the etate
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support or authorlzatlon they expected On 6 November 1979, the
mllltants proclalmed the Embassy as‘"the U.S. centre of plotS'and
espionage" and called thelr hostages "U.S. mercenaries and
spiesf;ezl The Ayatollah Khomeini's decree of 17 November 1979,

ve another endorsenent to the crimes of the militants. In the
fecree the Imam declared that

) the premlses of the Embassy and-the hostages would remain as

they were until the United States had handed over the former

Shah for trial’ and returned hlS property to Iran.

The. Ayatollah Khomeini and other organs of the state of Iran
had, therefore, given their approval to the continued occupation
of the Embassy., and the detentlon of the hostages " The
miiitants, who invaded the Unlted States Embassy and 1mprlsoned

the hostages, had then become the agents of the Islamic'Republic,

of Iran.B823 The acts of the mlthants had become the acts of the

Iranian state. By'endor51ng the cr1Mes of the mllltants, and by

openly giving(support to the jailers of the-Diplomatic and
. - o
consular personnel, the government of Iran became responsible for

the damage and harm the militants had done and were doing to the

‘United States Embassy, Consulates and to the American hostages,

who were still detained. The Foreign Minister, Mr. Ghotbzadeh,
on 6 May 1980, announced ‘on television that the occupation of the

United States Embassy had .been done by the Iranian nation.824

From that point it can be argued that the arbitrary detention of

‘the hostages in the Embassy- by militants, was also the

continuation of ¢t acts of the Iranian government. That

" detention did not provide the necessary guarantees, which normal

detention by security and police forces could provide.

U
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Up to the time of the Court's-judgment on the merits, the
-premises of the Embassy and the Consulates were not yet llberated'
and the hostages were Stlll imprisoned. | The Iranlah government
had, therefore, refused to restore the said premises to the
American government- ang had also refused to release thel
hostages. The refusal of that nation, to execute the Court's
Order of 15 December 1979, indicating‘provisional measures,‘
further showed how well the Iranian authorltles céntinued to
support and condone the acts of the mllltants The refusal of
the Iranian State was also presumed, because there was no: open
.act undertaken, by the. Iranlan government to have the Embassy and
Consulates evacuated or hostages 11berated The Iranlan
au&horltles could not, therefore, argue that they trled to
execute the Court s Order of 15 December 1979, but failed due tou
resistance from the mllrtants or from some other source. Thus
the failure ‘to re-establish the stath quorwas 1mputable to the
Iranlan State. The refusal of the authorities of that state to
negotiate with the United States, in order.to peacefully end the
diplomatic crisis, was further proof that the crimes of the
mllltants tled in with some of the pp11c1es of Iran. 825 There
was an international wrongful act of the state of Iran, because
its oonduct made bp of actions and omissions amounted to a breaqh
of obligations attrlbutable to that natlon under 1ntern@t10nal

law.

d) Iran's Failure to prosecute offenders or repair damage

The. kldnapplng or other attack upon the person or liberty of

an 1nternat10nally pro*ected person is an 1nternat10nal crime. " A

o 4
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-v1olent attack upen the off1c1al premlses of such protected

persons is unlawful These are offences according to the
Conventlon on the Prevention and Punlshment of. Crimes Agalnst
Dlplomatlc Agents and'Other Internatlonally Protected Persons
(1973)826 ar Article 2. Under Article 3 (2) of the %amef

Convention, Iran had to do one of two things: extradite or

prosecute the militants. The militants had intentionally

,attacked the premises of the United States Embassy and two

Consulates in Shiraz and Taori;. The offenders had aleo
inteﬁtionally detained’ the American hostages, thereby depriving
tﬁe hostages of their‘liberty, without‘just cause.

The Iranian authotftiés had adbobligation tolprosecute or
extradite the offenders;. There is no evidence, that the Iranian
authorities took any'eteps to have the offenders prosecuted, as
required by- the Convention on the Prevention and Punishment of
Criﬁee Against Diplomatic Agents and Other Internationally

Protected Persons (1973) at Article 3 (2). On the contrary, the

~militants threatened to have the hostages tried, which trial

would have been in yiolation of Iran's opligations dnder Article
31 (1) of tﬂe Vienna Conventioa on Diplomatic Relations (1961) .
The government of Iran made no offer to repair the damage,
caused by the offecces committed by_the militants. This is one
of the remedies, which the‘Iraoian auttorities could have

proposed to the Uilited States government, in an attempt to bring

the crisis to an end. Iran's refusal to try to end the crisis,

could be seen as a lack of good faith on the part of the Iranian

|
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-offici@ls. Thqse.officials were not keen on a dipiométic

solution to the hgstage crisis.

e) Long History of United States-Iranian Relations:

Relevance to the Case

.The Iranian Fdreign‘Minister.in his.lettefslof é December,
1979? apd of‘16 March 1980,/reférred to the hostages crisis as "a
mafgihal aﬁd seéonaary aspéct of an overall probiem;“.827 He
further_sgated, that tﬁé problem ;oncerned‘more that 25 yeafs of
interfereﬁce‘by the United States in Iran's internai affairs, the
expioitation of Iran, and the peréetragion of crimes against the

Iranians, in violation of intérnational and humanitarian’

_ norms . 828

i) Iran's Refusal to Buttress its Allegations

The Court inzits_Order of 15 December 1979, indicated that .

. Iran could by. way of defence to the United States' claims,

present.its case_regérding‘the crimes, .allegedly committed by the
United States.829 In spite of that indication, éhe Fofeign
Minister of Iran in his letter of 16 March 1980, did not furnish
the Court with any details, about "the élleged crimes of the
United States, agaidst the Iranian Nation. Iran was not
represented in the Court, during the hearing of the case.830
Because of a lack of details and clear evidenée; Fhere wé% no

proof of the allegahions,of Iran, against the United States. In

cases like that one, national courts might ask for a high .

standard of proof. There ShO&lQ§::ﬂ;j39$\beyond reasonable
doubt. The Internétional Court of J ce brlgably was looking
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for detalls capable of - p1n901nt1n€ the United States as belng
‘-w

respon51ble for the alleged crlmlnal act1v1t1es.

ii) Importance of Hlstorlcal Context‘

The historical context-oﬁ a case might create, at least
mentally, the polltlcal and social environment, in‘which certain

acts or om1551ons influenced some happenlngs. Even though the

N

historical context is useful, when considering the case as a

Y

whole, that historical context might not be relevant and

essential toc the determination of the maﬁteq on its merits. In

the American Hostages Case (1980} the 25 years of relations

“ between the United States and Iran, whatever the outcome of the

F

allegations of the Iranians against the Americans, cannot justify

Iran’s‘@gnduct ih the circumstances. The activitfes of the

e - . . . ol .
United States over the 25 years did not constitute such-a seriocus

prevocatidn that could reawmnably cause Iran to use ‘the

activities, as a defence to the United States'\claim in the
™~ .

N

American Hostages Case (1980).831 | B - \‘7

iii) Remedies available to Iran , ‘ \\\\
- . o . " et
"There are remedies or measures, which are usually resorted

to, By the receiving states, in those circumstances. Under

Article 55 of the Viehna Convention on Diplomatic'Relations
{1961), diplomatic agents should respect the laws and regulations
of the receiving state. Those diplomatic agehts also have a duty

v
to avoid interfering in the internal affairs of that receiving

. state. Article 41 (3) of the Vienna Convention'on:Diplomatic

Relations (1961), obliges sending states to use the premises of

‘.
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missions, only in a manner compatible with the functions of thew.i

mission.' Article 55 (2) of the Vienna Conventlon on Consular
Relations (1963), provides a 51milar rule in respect of the use
of consular premises. ' From these diiferent provisions, it
becomes obv1ous that the pOSSibility of a misuse of consular and
diplomatic premises, by the sending state, does exist.

According to Article 9 of the Vienna Convention on Dlplomatic

‘Relations (1961), the receiving state may, even without having to
give reasons for its decision, notify the sending state that a

diplomat is persona non grata. In certain cases, the receiving

. state may ask that the sending state recall a diplomat or end his

&
functions. In respect of consuiar officers and staff, the Vienna

Convention on Consular Relations 01963) at Article 23 (1) and (4)
has 51milar prov1Sions. The Iranian . authorities'over the period

of 25 years, durxng Wthh Americans were conducting the alleged

illegal’activities, were always at llberty to declare persona non'

grata any. diplomat or consular agent, who was invoived in acts of

“espionage" or 1nterfered in the" internal affairs of Iran.; The
Iranian authorities never did, throughout.the 25 years, declare
or indicate any 1ntention to declare, any American: diplomatic or

k ‘ .
consular staff in Tehraan persona non grata.832 The Iranian

authoritles refused to resort to the lald down or accepted

»

~ :
remedies. ,Unfortunately,“the government of Iran supported

-

milltants, who without just cause, took the law into their own
hands, took over the United States Embassy and made diplOmatic

and consular staff hostage .
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Iran:alsO‘refused to make use of another-remedy Every, T

S .
-recelvrng state has the rlght to break off diplomatlc relat10ns~

with any sending stRte, .and request the immediate recalllng of

. S
the_offending mission.  The rupture of dlplomatlc relatlons,

between Iran and the United\States;-wpuld have still been better

than the offences; which the militants committed by overrunning

—— . F

the UnltednStates Embassy and imprisoniné\rts staff. That

. rupture of dlplomatlc reiatfcnehwoulqwhave made Iranian

authorltles appear more mature, and less arbitrary in thelr
behav1our~towards diplomats .833 The long history of United

States - Iran relationa_was_not relevant to the determination of

the matter on its merits.

iv) How Marginal were the violations Committed by the

Militants? Vo ' .o S

The Iranlan ForelgnﬂMlnlster 1n hlS letter of 16 March 1980

said that the events, which constltuted the substance of the.

case, brought by the United States against Iran, were~”a marginal
and secondary aspect .of an overall problem”. 834 ThlS expre551on

virtually minimizes the grave offences, which the mllltants had

committed and were continuing to commit—with the support of-the"

-

Iranian autborities. The unjustifiable viclation of inviolable

premiées and staff, should not be treated as "marginal aan

P,

secondary". The.inviolabifl@y-of diplematic staff, of mission
premises, property, archive&fﬁgg’documents, must be respected by
the receiving state.835 The principles of inviolability are,

therefore, fundamental to the exercise of any diplomatic

———
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functions. .To treat tﬁe-violation of those fundamental
principles simply as marglnal and secondary\{ as didalnen'S'
@oreign‘ﬁinistér,.underscored that'Minister's and his

government s dlsrespect for the rule of dlplomatlc law' The -
pr1nc1ple of the 1nv1olablllty of dlplomatlc premlses and staff,
remains a’ pre -condition of any meanlngful dlplomatlc relatlons

between natlons. A v1olatlon of that ‘fundamental principle

- 2 . - N
should receive ‘the serious attention it merits, because that typesi?

H——_m~o£ v1 la tion is,neither trite nor marginal.

£) Did the Iranlan Government Act-with due. dlllgence7

When diplomatic premises or staff have been_v1olated, it is 7

necessary to determlne how respon51ble the receiving state 1s

"

In order to have a crltlcal view of that respon51b111ty, it is

approprlate to examine the dlllgence of the rece1v1ng state, in

the context of the events.836 Did the receiving state act as it

kand time?

S

— "

1) * ITEn- exerc1sed due Dlllgence béfore 4 November 1979.

Eefore 4 November,‘the Iranlan authorltles had prevented
attacks and various offences, agelnst the United States Embassy

- and its two Consulates on a number of occasicns. 837 On each of -
those. occa51ons, the Iranian authorities deployed thenboiice and
security forces, necessary'to maintain peaoe and order,'end“
return the control of those premlses to the government‘of the
United States. It is submltted that before 4 November 1979, the

Iranlan authoritlesﬂ on' a number of occa51ons, exercised *the due

diligence, that is. requlred of a receiving state.

S
l was expected to act, due regard had to the 01rcumstances of place
l ‘\“\‘

~

~
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ii) JIran 5 fallure to- exercxse due Dlllgence on 4 and 5

at

; - November 1979 ' f o S e B _ .s - S

During the attacks agalnst the Embassy on 4 November, and

agslnst the ‘two Consulates on 5'Nove4€en Iranian security Eorcgs
put.up no resistanse to the 1ﬁvasion of the premises by the
_—» milkitants. - —At_the Embassy the sscurlty personnel fled the'
| premises, leaving the mllltants free. to do whatever | they thought
.fit.838 Thus at the Embassy, the.Iranlan authorities had ot -
takén enough'caps to prstect the premiSes.J‘AsiEoQEhe.tyo
Consulates at Tabriz and Shiraz, the invasion‘ofmthe'miliﬁan;s
‘was easy, as the Ifsnian governﬁent had taken no_protectise
action at all: 839 "

iii) Proof of Iran's Ability to exercise Due Diligence

b

After the premlses of the Embassy and the-two_ Consulates of

e

the United States hadvbeen occupied by the militants, the Iranlan«a_

T

authoritiss'had the power, and the adequate means to speedily

bring the occupation to an end. ‘In fact, the'receiving state had
l\i . : AL R
done just that on a number of occasions. For instance, on 5
November 1979, a group invaded the British Embassy in Tehran, but

was forced to leave that Embassy after a short occupation:840 a

il

sho%t occupation of Ehe Iraqf Consuiaﬁe at Kermanshah on 6
Novemﬁer 1979, was— brought to an-end, as soon as the Ayatollah
Khomeini gave instructions to that éffec%.841“ Because of the
_ protectibn provided by the ‘Iranian authorities, an attack made on

the Soviet Embassy in Tehran, by a large mob, caused no serious

' damage.842 Those different attacks showed that the militants

]
!
£
!
/
!
/
-
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_‘wereiaggressive. Cdnsequently, the Iraniani state was under an’

} -~
-~ -‘ //

obllgatlon to become more v1gllant and more prepared than "ever

hefore.“ it is submltted that the abLllty of Iranlan, securlty‘;'

forces to end, even serious attacks, became. evident.in the cases
‘ B - =

involving the British arnd Soviet Embassies in Tehran and the
Iraqi Consulate in Kermanshah. 'The Iranian authorltles,

therefore, had the means. at thelr dlsposal to. end the occupatlon'

of any consular or diplomatic pmemlses in Iran.

'iv) Iran s Refusal. to End Occupatlon of Embassy Premlses.

Instead of taklng steps to end 'the occupation of the Unlted'
States Embassy and consulates in Tabriz and Shiraz, Iranlan
officials, such as Mr. Yazdl, ‘Foreign Mlnlster, publlcly endorsed

the offences of the mllltants.843 ExpreSSLOn of approval of the

“violation of the premlses and the staff, also cape from other

»

authorltles 1nclud1ng—jud1c1al,‘pollce, broadcasting and
religious personalities., The Ayatollah Khomeini, on 5 November

1979,. at a reception in Qom, made it clear to his listeners, that

" he approved the actions of the militants in occupying the Embassy

of the United States.844

There is no doubt,'that.those verbal approvals gave the
support the militants needed. The approvals added weight to the
acts of the'offenders. The- various endorsements of the
militants' behaviour demonstrated that the Iranian authorities
were not eager to ernd the occupation of the diplomatic and

-

consular premises, and cause the release of the hostages.
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The acts of the Iranlan authorltles before 4 November 1979;

\ a

their fallure to protect the Amerlcan consular and dlplomatic—

w

premlses durlng the attacks, the refusal of the government of
Iran to end the occupatlon of\the premlses. and the,detentlon.of

the dlplomatlc staff make one thlng clear .. - The %ranian |
government refused to prevent the attacks,;refused to endfthe.
occupation of the premlses, in order to end the detentlon of‘the
hostagesq .The~author1t1es of tne reéceiving .state did not, «
tnerefore,lact with the dueudiligence'that_was'requiredmunder

diplopatic‘law. ' . TN

4, Legallty of the Rescue Mission ;'

President Jlmmy Carter announced, on 25 Aprll, that during
the night of 24 - 25 April 1980, United States military units,
which were on Iranian territory, had to termlnate a mllltary

Qperation for technical reasons 845 The operation was desrgned
! AT \ _
to rescue the American hostages. held 1n capt1v1ty by government-

;Eupported mllltants in Iran. The Unlted States 1n51sted that the

_operation was "ordered for humanltarlan reasons to protect the

national interests of the Unpted Statee and to allev1ate

\

1nternat10nal tensions" 846 pursuant to Article 51 of\ he Unlted

Nations Charter, the Unlted States made a report to the Securlty
Council-on 25 April 1980. In that report the Unlted States
government argued that the rescue mission was undertaken

in exercise of its inherent rlght of self def ence w1th the
aim of extricating American, natlonals who have been and
remain the -victims of - -the Iranian armed attack on: our
Embassy.847 _ . L

e et AR g i e iR R UT e SR P T
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_precedlng the judgment on the merlts 349 - \

R 273 \ '
The Court 1n its majorlty judgmema Erowned at the Unlted

. \ ;

‘that the legality of’ the rescue operatlon was " not -in issue. The

Court also stated, that the issue of the rescde operatlon could

-

' not’ have any ‘bearidg on the assessment of th\ conduct-of the

!

- A 1

Iranlan government on 4 Novémber 1979, and over\xhegslx months

N
Judge ‘Morozov in his dlssentlng oplnlon argued that the

United States was not

ctlng "in self-defence.850 .Self defence

could be put forward as

Yoo
\

" armed attack against the United States.851

,States{ incursion 1nto Iran.B848 Further,\the Court p01nteduogt.

A

argument, only if Iran-hadxpade an .

Judge Tarazi, in His dissenting oéinion argued that, the

notion of self-defence had to be interpretéd strictly. Apcordrng

to him the United States could have undertaken its military

operation in Iran, only if Iran had attacked United States'

territory.852 He wondered if apart form the United States -

EmhaSsy and Consulates, Iran had attacked -the Eerritery of the

‘ . : | . ‘
United States. Today, it is settled international law that an

Embassy or a Consulate is not part of the territory of the .

sending state.853

-~

The rescue mission raises legal problems, which include the

violation of -Iranian territory and what weighr should be given to

the United States' argument, that it ‘acteéd in self-defence. ‘Was
. . - . ‘

the operation a contempt of Court or a misuse of coercive

measures pendente lite? )

<1
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a) Violation of Iran’s\Territory__
- .The United Nations Chahter at Article 2 {4) outlaws the
" , N . .

NE

~

threat or the use of force between nations. That was one way of

- Do e ] -

‘showing resentment .for the-aevaspating ravages of the first and

Jﬁﬁ second world wars. Article 2 (3) of the same Charter requires

N ~7

recourse to the peaceful eettleﬁénﬁ of dispntes. The American
'rescnehoperation attempted to do foreiblyh what Iran nad refused
to' do peacefuily. The United States, therefore, was tryinn to
“solGe a pfoblemlusing military fe;ee in circumstances;. which
could endanger_peace, since that ceuid provoke‘war or'l

‘t

international tensien. fﬁé United_States military units entered
Iranian terfritory, without the permission .of Iran. The mere fact
thaf United'States'forcee landed on Ifanian territery;in those
circumstances, amounts to a violation of Iranian territory. To
‘angue thet the-territoriai integrity and political independence
of Iran Wwere not impaired, because the aim of the actipn was
limited, and its duration short,wis not gonvineing.854 To‘depiof
armed forces in foreign territory, like did the Unieed States,
goes against tne general prohibition of the use of force, as laid
down in Article 2 (4) of the United Natiensncnarter._

Bowett arguee‘that Article 2 (4)'is in no way incompatible .

with the right to protect nationals abroad.855 The reasons he

. . . . . . )
gives are that actions directed at protecting nationals are

/
e

essentially humanitarian; such actions are not undertaken against
the territorial integrity or the political independence of
another state. This inﬁ%rpretation is problematic, because any

/
:
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Imiiitary'intervention on foreign territory, however short-lived,

violates the ‘very essence of territorial integrity, that 1is a
state's right to cOmpletély“control access to its own

pd

territory.856 Rescue missions might creaﬁe more problems than
they can solve, especially when they necessitate the violation of

the territory of ancther stapeL In the case of the American

hostages, the rescue mission failed causing embarrassment t6 the

ﬁnited States. Later on it was diplomacy and recourse to

'peaééful means, that led to the release ,of the hostages.

For international peace, it is necessary, that .the territory
of each state should be inviolable and should be free from

unauthorized :foreign, military occupation, even where the

occupation is temporary. Each state should also be free, from,

.any other forcible measures exercised by another state. The

interpretation of Article 2 (4) of the United Nétioni'Chérter
must be‘strict, otherwise broad interpretations lead the world
back to the wars and conflicts, which preceded 1945, the year of'

Il

One of the dangers of interventions:-such as the United

r

States rescue mission, is that the intérvening state is "judgé
and jury in its own cause".837 That is a terrible task,
especially because during a crisis objective assessment is

<

extremely difficult. The rescue operation violated Iranian
territory. It was a violation of intérnational law. The
humanitarian concerns do not rid the operation of this

illegality.
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p) Was the Attempted Rescue Mission carried out in Self-
Defence?

At Article 51 of the United:Nations (arter it is provided inter

alia:

o 5 :
Nothing in the present Charter shall impair the inherent
right of individual or collective self-defence if an armed
attack occurs against a member of the United Nations, until

@ Security Council has taken measures necessary to maintain
f%ﬁternatlonal peace and security. -

The United States argued;‘that its rescue mission was carried
out 'in the exercise of its inherent right of self-defence, in
order to obtain the release of American natidnals, who were "the

victims of the Iranian armed attack"asa.on_the American Embassy

in Tehran. Thus the United States argued by implicaticn, that

the conditions foreseen by Article 51 of the Charter existed, and’

" that the-American militafy units were responding to an armed

attack.859

It is necessary to determine whether or not the conditions
for an American-miliﬁary response in self-defence were fulfilled.
Was the attack against the Uﬁited States Embaésy an armed attack
against American Eerritéry? ‘The second questioﬁ is whether‘or
not the detention of the hostages was an aggressiqp againstjthe

United States.

i) Was the seizure of the Embassy an armed attack against

the United States?

For long the United States and many other countries have
maintainegijthat an embassy is not part of the territory of the

sending staﬂf.BGO That is the accepted position, even though an

\

/
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embassy_has a right'to enjoy inviolahility and protection, under

general international law and the Vienna Convention on Diplomatic

Relations (1961).

Oscar Schacter suggests, that even if a United States Embassy

'is not legally United States territory, an attack against such an

embassy could be considered an attack against_the United
Statgs.SGl He furtﬁer states that, "it wouldﬁnot be unlike'aﬁ
attack on a naval vessel or military base abroad" .862 He
concludes that "the United States could use force to repel fﬁe‘
attack".863  The assimilation of an embassy to the territory of
the sénding stéﬁe, appears to be a dangefously broad
interpretation.” Such an interpretation would lead'tqgfrequent
conflicts and'international ténsionm The mischieﬁ sought to be
avoided by the United‘Nations Charter‘inciuQes conflicts.betwgen

nations and thgireshlting breach of the peace. Today attacks on

embassies and consulates have increased with the rise of

international terrorism. ~To assimilate embassies to the

territories of sending states, would multiply the possibility of

N L
armed attacks against receiving states, by sending states in

self-defence. The seizure of the American Embassy in Tehran did

not amount to an armed' attack against’the territory of the United

States. It is necessary to giVé'a strict definition of national
territory. An gmbaséy-or a consulate is not part of that
- . ,

territory,//// 

"
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ii) Did the attack and the detention of the American

hostages conétitute én aggressidﬁ agéinst fhe-United‘
States? c |

When Afticles 2 (4)'and 51 of the United Nations Chartér;are'
read togethef, fofcq'ﬁay-be‘qoqceived in thfee forms:
aggrgssioﬁ; self—défeﬁce against armed aﬁtack; and sanctions

authorized or ordered by the Security Council.B864 Aggression

could be economic, political or military. Political or economic

'aggression each fall short of being adequate cause for armed

intervention in self-defence. The only justification of recourse

"to force is prior or imminent armed attack by the adversary.865

Forcé implies. the use of military forms of aggression. Non-
military forms of coercion do not amount to armed force.B866

The attack and'é;téhtion of the American nationals at the
Embassf in Tehran did not constitute aggression.against the
United Sﬁates. The.seizure of £he Americans ana their detention
were not an afmed attack against American territory, even though
those. offences shocked the international community, and the
militants showed no respect fo; human dignity and ciﬁilized
behaviour.. | |

Since 1945 there have been occasions on which a few states
have resorted to difficult and hazardous operations, in order Eo
protect their nationals or persons assimilated to nationals.
Examples here include: the United Kingdom operation during the

Suez'crisis-in 1956; the .landing of United States troops in the

Dominican Republic, initially meant to protect American lives and
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property, and the Entebbe raid in 1976.867 These are operations,

wwhich are condemned but are often tolerated.

‘The Interaational-Court of Justice frowned on the United
States rescue mission, carried out on Iranian territdfy, addind
ttat the operation was'"of a kind calculated to undermine. respect
for the jud1c1al process in international relations” 868‘ It is
probable, that if the American soldiers had brought home the
hostages, many civilized nations would have lauded the military
success. %n 1978, Tanzania forced Amin Dada, a ruthless

dictator, out of Uganda - Tanzania ‘'violated international law.B369

However, oustiﬁg Amin Dada was praiseworthy, because he had

‘become an embarrassment by having thousands -of Ugandans killed

mercilessly for no just reason. The American rescue operation

had no legal backing under ‘the United Nations Charter, because

-

the detention of the hostages was not an armed aggreSSLOn.

o c) The Use of Coercive Measures "pendente lite"

- ) : '
The international Court of Justice in its Order of 15

1

December 1979, indicated provisional measures in the case of the

United States of America V. Irxan (1979).870 At paragraph 47, 1B,

of that Order, the Court clearly indicated, that while waiting
for the judgment on the merits, neither Iran not the United
States had a right to take any action, that might “aggravate the
tensicd between the two countries or render the existing dispute
more difficult of solution".871

The basic guestion is what coercive measures the Court could

allow, while the matter was still before' the Court. In its Order
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on provisional measures, tﬁeICourtqu}ed égainst'ections‘that
could-worsed tensidn between the th naéions, and compiicaté'the
search for a solution to the conflict. | -

The_measures taken by theiﬂmerican government egainst Iran
were econbmic;.politica;_and,military;872 Iranian assets were
frozen end assessedlwith a view‘to confiscation. A ban was

. N o
placed on imports of Iranian oil, and. later on all imports from

and exports to Iran {excepting’ food and medicine). The non-

_economic measures included- the investigations, of Iranian students

. and restrtct’ﬁns of Iranian diplomats. Tpe United States broke

off dlplomatlc relatlons with Iran in April 1980. The same month
the U.S. government banned travel to Iran by Unlted States
citizens. All visas iseued to Iranians for‘future.travel to thes
United States were eancelled. Steés Qere also taken to

-

facilitate payment of claims of American nationals against Iran

. out of fRozeh assets in the United States. Then on the night of

24 - 25 April 1980, the failed rescue mission took place. Of all

these 'coercive measures, only the rescue ﬁission was a military

operatlon, involving the use of force. |
Recourse to the Court usually imposes restralnts, on each

pérty s right to engage 1n_certa1n_types of activities. The

Order of the Court, indicatingcprovisional measures, suspended

.

“each party s right to resort to force or to a rescue mission in

self-defence, during the proceedlngs (pendente llte) 873 Thus

the United States, by bringing. the matter before the Court, had

forfeited its right to undertake any action, which ;he,Court had
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forbidden. The use of force could only aggravate the ten51on

.between the Unlted States and Iran.

There is the p01nt that Iran dlsobeyed the Court ‘s Order of

15 December 1979 by refu51ng to ensure the release of the

jhostages., However, interim measures do not imply a condltlon of

“reciprocity.874

-

‘The non- compllance of the Iranian government, did not\mean

‘that the Unlted States was free to dlsobey the Court's Order.

for a dontempt'of court, if the conduqt of the party tended,ﬁto
Jdidermine confidence in the judicial-process;as-a method of
settling international disputes impartially, reliably,.- and
effectivelyf"ajs |

Judge S. Tarazi underscores the freedom of any state to omit

to refer its dispute to the International Court of Justicee, or to

refuse tossuomit to the .Court's jurisdiction, where the
circunstances of the case enable that state to.éo so.876 Mr.
Tarazi.further argues that once any state presents itself berore
the Court ai an applicant, and asks that the Court direct'the
respondent state.to submit to the law, the optionlthat,state
"possessedfbefore the‘institution of the‘proceedings
disappears."877 The Court taKes over the whole matter and the

-

applicant state is under ‘'an obligation to refrain from taking any

decisions, which could impede the proper administration of.

justice.878 Judge Tarazi suggests that the failed rescue mission

-

‘Any dlsobedlence or v1olatlon of the Court s decision could pass'

and some of the non-military measures taken by the United States
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were "an encroachment on the funétions of the Court."879" fThose
: ;

measures were closely counected wlth the case. befdre the Court.

N

and should not have been taken pendente llte 880

Judge Manfred Lachs asserts that governments, which are
supposed to appeer before the Cdurt{ should do so, in order tq'

adhie; defend or counter-claim as they may choose.88l In that
" Way governments avail themselves of the opportunity to define and
develop their contentions before the Couft. Mr. Lachs states

\

that the applicant, after having instituted proceedings, is not
allowed to take unilateral action, military or otherwise, as if

no ‘case were pending.882 Unilateral action pendente lite could

interfere with the work of the Court.
Judge Morozov points out, that pending the judgment of the

Court, the violations commltted by the United States_included

unllateral economic sanctlons, and many other coercivé measures
against Irani the mllltafi.attack on ;he territory of Iran was
the culmination of those U.S5. unilateral measeres.883 Mr .
Morozov, drawe the eonclusion that by acting unﬁlaterally the
United States beeame a ﬁjudge" in its own cause.884 . If every
party before” the Court became a “judge” in its eﬁn cause, then
justice would hecome a chafade. The Court woeld lose its
authority,‘and there could be confusion in the administration of
the international juseice system. Judge Morezov says that
because of the dangerous rescue mission and cher—measures, the
.United States had forfeited its legal and moral right to

reparations .885
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5)

1

Responsibility of Iran in International Law .

The International Court of:Justice\inh its judgment of 24 May
‘ . : :

-

that Iran had violated and was still violating obligations,
which - it owed to the United States, under interhational

conventions in force between the two nations, as well as underx

the rules of general international law;

that -the violations of these'obiigations engaged:the

responsibility of Iran under international law;
that Iran must:
a) release.all United States nationéls held -hostage in Iran,,

and must entrust them to the protecdting Power; . E

b) ensure that all the said persons have the means of leaving
R }

Iranian territory, including the means of Eréhsport: ‘

c) place in the hands of the protecting Power Ehe premises,
property; arbhiveéiand documents oflthe United States Embassy
in Tehran and'of its Conéulétes in Iran;
that none of the American diplomatic or consular personnel be
kegt in Iéan to be subjécted to judicial proceedings or to
partic}pdte in ;hem as a witness;

that Irén was under an obligapion to make reparation-to the
United States for the injury caused to the-latter by the events
of_4 November 1979, and what foLlowed from those events; o

that the form and amount of such reparation, failing

agreement between the Parties, shall be settled by the Court and

" that the Court reserved for that purpose the subsequent procédure

in the case.889
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The Court: ‘had establrshed earlier in the judgment, that.Iran'

had by acts or om1551ons violated the obllgatlons lt owed to the,'

. !
judgment, that Iran had commltted succe551ve and. contlnulng :

breaches of conventlonal obllgatlons,'and of those ar151ng from

kthe rules of general international law.  Because of those

breaches, Iran had incurred responsibility towards the United
States. The duty for a state to make.reparation, where that

state fails to live up to ita international obligations, is the

accepted practice 891 Phus a breach. is supposed to be

compensated by adequate reparatlongf

- e

Judge‘Morozov argued, that the .United States should have no

reparation, because of the rescue operation and the nen-military

‘measures, which the American government took. 892  judge Tarazi

argued that Iran's respons1b1l1ty be relatlve and not absolute,
and that the Unlted States had equally 1ncurred respon51b111ty,
because of its conduct both before and after the 1nst1tutlon of
judicial'proceedings pefore the Court.893 The . finding of the
Court put the'violation,ofrdiplomatic and. consular premises and
staff in the limelight. Thel issue before the dourt was?e acts

of the militants, and the consequences of relevant cts and

omissions, which engaged the respon51b111ty of Iran.
There are surely p01nts here and there, which could have been
developed and argued by the respondent. .Unfortunately, Iran

refused to come before the Court and present its own case.

Having turned down that opportunity, Iran had no right to

.“‘
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. American hostages ‘crisis. .
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cdmpiain,'if:cértéin aspects-gf the case were not ca:efqlly

deﬁelopeé in_its'févour. Iran'knowingly toék the risk'of

refus&ng to appear in Court. 'Thé_CourtlbaSed its decision on the
' \

carefully strikes a délicate. balance, so that its judgment does

not lead to a miscarriage of justice. In the Amer ican Hostages

gégg‘(IQBO), the Court rendered justice by détermining tﬁat Iran
was'responsible upaer international law for the abuses committed
iﬁ Tehranf&Tabriz‘énd Shiraz,lagainstrthé interests of the United
States and its nationals, who were sefzed and impriééneﬁ for nb
just cause. The acté and: omissions of the i:anian governmeﬁt
méde it résponsible for the damage, pain and embar;assment,

suffered by- the United States and its nationals during the

t

The American Hostages Case (1980) is a landmark case. The

International Court of Justice stated that the inviolability of

“diplomatic or consular premises is still a cardinal principle of

internatidna;'felations.894 ‘The Court also made it clear that
receiving states ara obliged to take appropriate steps to’ protect
S . : . '

mission and consular'-premises. The case leaves no doubt that

'takeove:s of such‘premises are illegal acts, which can hardly be

justified under international law. The Court sent a clear
message all over thé woibld, by restating categorically that
inviolability of premises remains the rule. The judgment of the

Court assumes even more decisive significance in the present

context of diplomatic law, because eﬁbassies and consulates are

seized or attacked frequently.895
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The United Nations Security Councilrplayea an‘acfive;f

4

diplomatic role especially at a time wherh Iran and the United’
States were at loggerheads. However, the role of the Council had
mediocre results due to institutional provisions,‘whiéh ailowed'

fthe deiet*Uniop to use its veto power to block the adoptioh of a

Uﬁited\States,d:aft resolution aimed at imposing coercive,

economic' sanctions against Iran.899

The Court delivered judgment in- the American ﬂostéges Case

(1980) on 24 May 1980. The hostages were not released until 20

January 1981 .897 The United States and 'Iran negotiated the
release with the help of the Algerian governmenﬁ. Diplomacy
ended the detention of the hostages, thereby endirig a crisis that

had created severe tensions in the world. -
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"CONCLUSION

Commaﬁ glebal problems, international trade and increased

means of communication, have. led states to relate more and more

t

“with each other. Because the relations'between nations keep

growing in magnitudé, it 15 absolutely necessary that there be

channels, through which these relatlons can be monitored and

directed, so that they become useful to states. Embassies and

consular posts have, as a result, become places, where states

hanple extremely important political, economic, cultural,

military and scientific issues. These important issues have made

embassies and consular pbsts assume a strategic'status in the day
to day business between nations. As a result, any threat to or
breach of the 1nv1olab111ty of dlplomatlc or consular premises,
becomes a serloushaffront to the 5end1ng state. The citizens of
a sending state Secoma bittef; if their consular Or‘diplomatic '
premiaes in the reaéiving atate“have been violated. Thosa
violations are' interpreted as insults‘tpfthe worth br dignity of
the seading state.

- The context in which the Vienna Convention on Diplomatic

Relations (1961) and the Vienna Convention on Consular Relations

(1963) were conceived, discussed and adopted was different from

the context today. The rise in urban Lﬁf{g;i:m; electronic
monitoring of communications to, from, and wifhin embassies or

consular posts; and the phenomenal increase in the techniques and

practice of intelligence gathering, have brought new threats to
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Ehe'dignity'of the, missibns‘and eoneular posts; Since £he

adoPtlon of tﬂua D1plomat1c Conventlon (1961) and the Consular

.

Convention (1963)., young countries have become 1ndependent, and

‘have opened emba551es and consular posts all over the world. As

]
a consequence, the numbers of dlplomatlc and consular. staff have

swelled. These lncreases in the number of embaSSLes and consular

.

posts have made the duty of protectlon of these premises. more

‘arduous for receiving states. The plethora of dlplomatlc and

consular ageﬁts'ﬁas led to a situation, where within the renke of
those agents, there are persons,'who uqscrupulously violate the
iaes of ehe.receiving state, of_iﬁterfere in‘the internal affairs
of that state. This combination of factors makes the,

inviolability of diplomatic and consular premises more

wvulnerable. The conduct of careless diplomaﬁic or consular staff

soméetimes attracts uncomfortable measures or reactions from the

receiving state. Soﬁe receiving states also act irrespdnsibly,
by not protecting adequately dipiomatic or consular premises.
Some ;ecéiving states would forcibly enter the premises, because
the embassy.or consular post has acted in e'manner that 1is
incompatible with'dipiomatic or consular functioesi

In short, there is greater need today, for the ineiolability
of diplomatic or consular premises to be approprietely protected.
One of the problems is that due diligence is not a definition,
but a staﬁdard to be ascertained, according to the circumstances

»*

of time and‘place.-
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It is proposed'to'make two-recommendations in respect of

ﬁhonorary consulates and‘d1p10mat1c asylum. The Dlplomatlo/////

/
Convention (1961), the Consular Convention (1963), the Coﬁ;g;tlon

on the Preventlon and Punlshment of Crlmes gﬁfﬁst Dlplomatlc

Agents and’ otﬁer Internatlonally Protected Persons (1973) and
some natlonal laws, have‘EEascﬁggie prov151ons for the protectlon
of thelan1o%apﬁ)4ty‘of cqnsular and dlplomat;c premises.
Howgyer,'hondfg;} consulates should be'g;th gréater treaty—based
proﬁéction, g0 that honorary consuls could perform tﬁeir duties
better and, cbnseéuently, handle sensitive, important issues on
behalf of é‘ppointing st;_ates. | | ‘
Theupremiseg:of ordinary éonsular posts enjoy qualified,

inviolability under Article 31 of the Consular Convention.(1963).
_ _ : : .

It is recommended that honorary consulates be allowed to enjoy

“inviolability -under Article 31 of the Consularfcénventibn (1963).

a

It is'possible to reqﬁire that, for an ‘honorary consulate Eo
enjoy.the inviolability accorded to ordinary consular posts, such
an honorary consulate should be seg.agide and used exclusively
for consular business. For instance, the'receiving state could
ascertain that the premises of the hdnorary consulate are
completely separated froﬁ other éremises, where the honorary .
éonsul~runs his private business. The importénce'and thé number
of honorary consulates is growing. Firsgly, a substantial number
of countries, which in 1963 were only colonies, have since become
independent and have appointed honorary consuls. Secondly,

because of growing economic and financial difficulties many
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states{'pa;ticdlarly poor, young nations, are appointing more

honorary consuié, since honorary consulates function.ﬁt 1ittle or
no cost-tb the abpointing stépé. Tolallow hqnorary‘consulaﬁeé to
énjoy.the'inviolability under Article 31 of the Consular
Conﬁeﬁtion (1963) woﬁid'give cognizance to a new reélity: the
growing importance of honbrary consulates. Tho%e gonsdlates neéd
that qualified inviolability,0 SO as £o,functioﬁ éfficiéntly. If
they'function well, tﬁat would'éromcte good relationé betwéen
states.. That will be beneficial o the internatiQnal'éommhnttyl
Diplomatic azylum is another problem. ?he lack of ?n
iﬁtérnational tfeéty, of general épplication on all continents,
ieaves mﬁch.to be desired. Treaty-based diplomatic asyium iA

Latin American is a good example of what could be done at the’

level of the United Nations, or at the level of‘continen;s such

)

aé Africa or Asia. The humaﬁitarian concerns, which often
motivate the grant of diplomatic asylum, are essential to
éersons,lwhb are fleeing persecution or an-imminent threat of it.

The Caracas Convention on Diplomatic Asyluﬁ (1954) regulates

diplomatic. asylum among some Latin-American States. That

convention puts the state granting asylum in a stronger position

than it was the case before the Asylum Case (1950). Under

Article 2 of that convention, every state has the right to grant

_asylum; The convention also provides at Article 4 that the

granting state shall determine the nature of the offence or the

motives for the prosecution. Furthermore, the granting state's

‘determination of urgency, its request for a safe-conduct and its

1
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-prolongatioq‘of asylum shall be respected by the territorial

L

state. It is recommeddatéd,thatffhe United Nations-should

rechbghize diplomatic-asylum and regulate the practice, so as to

enhance its dualities and limiE-its abuses. The United Nations
could adoﬁt a éonvgﬁtion with provisions similar to those of the
Caracas Convention on Diplomatic-Asylum (1954). 'The absence of a

United Nations convention on'diplomatib asylum is a gap that

s

ought to be fiiléd. The humanitarian concerns that have made
diplomaticlasyium a generally-tolerated practiqe are still a
reality. . In fact, unstablelpolitical regimes and abuses of human
rights have made diplbmatic asyium become more. important than” it
is often thogghtf x4

In .order to avoid a violation of diplomatic or consular
premises, receiving and sending states have bgth bbligations and
right;-at the same time. Reciprocity must go together with
civili;ed.behaviour, in the conduct of relations between'natioﬁs.
The responsible behaviour of states is one of the major Ways in
which to avoid conflicts énd wars, in order to work‘for the

furtherance of tHe purposes of the United Nations Ofganization.

A state which promotes terrcrist acts, against embassies, sows

seeds of disorder; while undermining the efforts of the world

community to build a universal system, that ‘attains and maintains
peace and understanding between states.
States which have suffered wrongs should resort only to

solutions, which do not imply the use of military force. Force

N

has hardly led to any lasting solutions to international

, S I/



et - sl puned

R

conflicts. The American Hostage Crisis sent shock waves all over

the civilized world. The Iranians werée, for a number of months,

the undispuéed_viqtors. They held American hostéées in
deplorable'gﬂnditions. In the long run, it iﬁ the, world
community of civilized nations that is the real victor. The

roles played by the United Nations Security Council and the

International Court of Justice gave extraordihary importance to

the rule of law in circumstances, where the preﬁises.of a mission
or consular post have-beeé violated, for no‘just capse{ The
Security Council played its major role as the main political
Qréan of the United Nations. The'Interhational Court of Justice
played a,deéisive rolé, aé_the judiéial organ of the United
Nations.  However,-the Court and the Security Council suffered
drawbacks, begause of handicaps that are inﬁérent in the very

structure of the United Nations Organization.
The Security Council's plan to take coercive measures
against Iran was frustrated on 13 January 1980, wheﬁ the Soviet

Union, a permanent member of the Council, used its veto to block

- a United States draft resolution for the adoption of severe,

economic.sanqtiohs against Iran, because that islamic gepublic
had refused to comply with Resolutions 457 (1979) and 46lf(I979).
It is unfortunate to realize that one éf the nations, which has
veto power could alone block the action of the Councii. That
makes the voting system at tﬁe Council fragile and vulnerable,
because one powerful state may frustrate the majority of the

-

whole Council by using its veto. ©On 13 January 1980, the Soviet
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Uniion and the German Democratic Republic indirectly supported

Iran, a terrorist state, which, by ‘acting. through unruly’

militants,; was holding 50 Americans hostage in the United States
Embassy. Tehran.
The {EEEiEEEyonal Court of 'Justice, by its preliminary_ordér_

of 15 December 1979, and its judgment of 24 May 1980, decided

-that Iran immediately take certain provisional measures,

including the release of the hostages and the re—estéblishment of
the inviolability‘of United States Embass? and Consulates in
iran. Iran biatantly refused to comply with both the order and
the judgment of the Court. The stfuc;ure'of the United Nations
Organization does not always permit the p;ompﬁ enforcement of the

decisions of the Court. That great difficulty was evident.

‘Because of that handicapf Iran stubbornly kepﬁ the hostages until

20 January 198l1. In spite of that, one thing is clear. In its
judgment theACouft reiterated the supfemacy,of diplomatic and
consular law,_pn issues concerning the violation of mission and
consular premises. The decisive importénce'of the Court's
decision., will probaﬁly be seen aé the years pass. The Court's‘
judgment did send a message to all nations: that‘the
inviolability 5?'dipiomatic and consular premises must be

respected, in order to promote fruitful relations between

-~

nations. It is to be hoped that that message has reached all

nations.



i

295

ENDNDODTES

General Note: Some newspaper sources in the endnotes do not

mention ~any pages. Those sources are newspaper cuttings which

'show no pages. The newspaper cuttings are found in the National

Archives in Ottawa and the Library of the Department of External

Affairs in Ottawa.
1. Vienna Convention on Diplomatic Relations (1961) as

reproduced in 29 Canada -Treaty Series 1 (1966) [hereinafter

Diplomatic Convention (1961)].
Vienna Convention on Consular Relations (1963) as

reproduced in 25 Canada Tréaty Series 1 (1975) [hereinafter

Consular Convention (1963)].
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184. “Ibid., ?. 275; see also text to Notes 308-317 infra.
185. Report of the Fifty-First Conference held at Tokyo in

1964, "Legal Aspects of the Problem of Asylum", The

International Law Asscociation (Lpndon: Cambrian News .

(Aberystkyth) Ltd., 1965),p.- 217 [hereinafter ILA Report

'(1964)].
186 .  Ibid., p. 279.
187. _ See iﬂfii Notgs 366-378.
188. Asxlum Casé (1950) I.C.J. Reports, p. 295; see also

text to Notes 366-370 infra.

189. Asylum Case (1950) I.C.J. Reports, p. 335.

190. . Ibid., p. 336.

191. I1bid.
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"199.
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202.

203.

204.
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Ibid., p. 337.

Ibid.

Ibid.

Ibid., .p. 370, para. 18.

t

© Ibid..

Ibid., p. 279.

United Nations Document AC/C6/SR 1556 (1975) p. 159.

Anthea J. Jeffery, "Diplomatic Asylum: Its Problems

and Pbtential As a Means of Protecting Human Rights", 1.

South African Journal  of Human Rights 10 at pp. 18, 19
(1985).

Article 41, Diplomatic Convention (1961) and A;ticlé

. 55, Consular Convention (1963) do not preclude the grant of

asylum. The articles which describe consular and diplomatic
o
functions are not exhaustive,

United Nations Document AC/C6/SR 1556 (1975)'p. 161.

ibid., p. 159.
Porcino, supra Note 160, p. 445,

Neale Ronning, sugré Note 164, p. 54.

Collection of International Instruments Concerning

Refugees (Geneva: Office of the United Nations High

Commissioner for Refugees, 1979) p. 236 [hereinafter

Collection df Instruments].

Ibid., pp. 236, 246; see also Neale Ronning, supra Note
164, pp. 64, 6€5.
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207..

208.
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210.
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Collection of Instruments, supra Note 203h'p.’239;'

" Ibid.

Ibido; P- 247-
Ibid.

Ibid., p. 248.

Neale Ronning, supra Note 164, p. 222.

The countries ‘which ratified the Havana Convention on

Asylum .(1928) were: Brazil, Coclombia, Costa Rica, Cuba,

. Dominican Republic,  Ecuador, El salvador, Guatemala, Haiti,

211.

213,

213.
214.

215.

216.
217.

218.

219.

Honduras, Mexico, Nica

Uruguay.

ragua, Panama,. Paraguay, Peru and

Neale Ronning, suprd Note 164, pp. 222, 223.

!

See infra Notes 355-365.

Collection of Instruments, supra Note 203, p. 249.

Ibid., p. 249.

' Neale Ronning, supra Note 164, p. 223.

. The .countries that ratified were: Brazil, Colombia,

Costa Rica, Cuba, Chile, Dominican Republic, Ecuador, El

K

Salvador, bﬁatemala, Haiti, Honduras, Mexico, Nicaragua,

Paﬁama and Paraguay.

Collection of Instruments, supra Note 203, p. 251.

See infra Notes 304-310.

Asylum Case (1950)

I.C.J. Reports, p. 279.

See also Porcino, .supra Note 160, p. 442.

Montevideo Treaty on Political Asylum and Refuge (1939)

as reproduced in Manl

ey O. Hudson (ed.), International
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Legislation, Vol. VIIIQlQ38—194l (Washington{ Carnegie

Endowment fo:"Intefnational Peace, 1949}.p. 404 [hereinafter

Treafy_(l939)].

Ibid., p. 404-411.

Ibid., p-..404.

" The Edltor says at page 404 that the Montev1deo Treaty on

222.
223.

224.
225.
226.
227.
228.
229.
230.

231.
232.

233.

Polltlcal Asylum and Refuge (1939) elaborates only Tltle II.
of the Montevideo Treaty on Internatlonal Penal Law (1889)
The Argentlne government had proposed a draft Convention'on
Asylum in 1937. : ‘ -

e
-

Asylum Case (1950) I.C.J. Re?orts, p. 277.

See also Neale Ronnlng, 55253 Note 164, p 54. -.

Artlcle 1 paragraph 1, Treacy (1939), 52253 Note 219,
p. 406

Article 2, Preaty (1539), supra Note 219, p. 406.

Article 3, Treaty (1939), supra Note 219, pp. 406, 407.

Collection of Instruments, supra Note 203, p. 249.

Ibid.

Asylum Case (1950} 1.c.J. Reperts, p. 277.

Collection of Instruments, supra Note 203, p.- 268.

Ibid., .p. 268.
'Ipid., pp. 272, 273.
See also Neale Ronning, supra Note 164, p. 65.

Leslie C. Green, -International Law through the Cases

(Torento: The Carswell Company Ltd., 1978) p. 369.

Collection of Instruments, supra Note 203, p. 268.
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235.
1236,
237..

238.

239.
'240.
241,
242,
243.

244.

245.

246.
247.
248.
249.
250.
251.
252.
253.
254.

255.

\

. ILA Repor

. Ibid., p. 283.

318

(1964), supra Note .185, pp. 220, 226.

(1950) 1.C.J Reports, p. 278.

Ibid.

Article 6 Caracas Convention on Diplomatic Asylum

. See text to Notes 204-206

{1954), Collection of Instruments, supra Note 203, p. 269.

(1950) 1.C.J. Reports, p. 274.

Ibid., p. 275; see also text to Notes 183-184 supra.

L
Asylum Case (1950} I1.C.J. Reports, p. 274.

Ibid.

Ibid., p. 279. <//“
2, 4,'6

Articles . 7 and 9 Caracas Convention on

Diplométic Asylum (1954), Collection of Instruments, supra

Note 203, pp. 268, 269.

Morgenstern, supra Note 162, p. 259; Cahier, supra Note

16, p. 207; Porcino, suEra'Noté 160, pp. 445-447.

Ibid.

Ibid.

See supra Note 150.
See supra Note 245.

Morgenstern, supra Note 162, p. 259.

See text to Notes 209-212

See text to Notes 215-218

1)} tn t 12}
Lal a) =
i) v ]

See text to Notes 223-228 supra.

See text té Notes 231-238 supra.
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258.
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261.
262.
263.

264.

265.
266.

267.

268.

269.
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See text to Note 222 supra.
N Article 17, Montevideo Treaty on International Penal

Law (1889), Collection of Instrumenté,_supra Note 203, p.

239;'Artic1eA2, Havana Convention oniPolitical Asylum

{1928), Collection of Tnstruments;“supra Noté 203, p. 249:‘

Article 2, Montevideo Treaty on PoliticalﬁAsylum'and Refuge
(1939), Treaty (1939), supra Note 219, p. 406; Article 1,
Caracas Convention on Diplomatic Asylum (1954), Collection

of Instruments, supra Note 229, p. 268.

ILA Report (1964), supra Note 185, p. 216.
Neale Ronning, supra Note 164, p. 65,

U.S. Depaétment of State Bulletin, October 1980, at 50.

Marian L. Nash, "Contemporary Practice of the United

States Relating to International Law", 75 American Journal

of International Law 142 at pp. 142, 143 (1981).

Ibid.

Third Restatement, supra Note 117, p. 488.
Ihid.

Ludwik Dembinski, The Modern Law of Diplomacy (Boston:

Martinus Mijhoff Publishers, 1988) 'p. 249.

Third Restatement, supra Note 117, p. 488.

Ibid., pp. 488, 48%9.

J.-G. Castel International Law, 3rd Edition; (Toronto:

Butterworths, 1976) p. 519.

. Ibid.

Ibid., p. 520
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271.

272.

273.

274.

275.

276.
277.
278.

279.
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Jeffery, supra Note 198, p. 24. B '_’ G
Ibid., p. 27. | | '
The reasons fdr‘persecution-are 50 vgried that each
political-sysbem can dévelop its own‘reasdns. -Each

political or economic environment could create different

. reasons for persecution. OQOften persecution is difficult to

4 \

determine, for instance, like cases where new leadership in

a country decides to get rid of the supporters of the former
leadership.

Geoffrey S. G&lbert,'“Right of Asylum: A Change of

Direction", 32 International and Comparative Law Quarterly

633 at p. 644 (1983).

6%8 Federal‘Repprter; 2d Series 1312 (ch Circuit

1981) . |
" Ibid., pp. 1315, 1319.

The United States Court of Appeals 9th Circuit held
that persecution includes the acts of nongovernmental groups
such aé the Provisional Irish Republican Army, where it can
be shown thatlthe gove?nment of the proposed state of
deportation is not willing or uﬁable to control that group.
The definition of persecuﬁion depends on facts.

Gilbert, supra Note 273, p. 645.

Ibid.

Parry, supra Note Sé, p. 923.

Sen, supra Note 22, p. 359.
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280.

281.

282.

283.

284.
285.
286.
287.
288.
289.
290.
291.
292.
293.
294,

295.
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Article 1, Havana Convention'on'Asylum (1928),

Collection of Instruments, supra Note 203,‘p. 247.

Article 1, Montevideo Convention on Political Asylum

(l933),pCollec£ion of Iﬁstfuménts,‘supfa Note 203? p. 249.
Common crimes are deﬁiﬁed in relation to pOliticai
crimes. The differencé between common. and political crimes
is a knotty issue. The definition of political crimés ﬁﬁpen:
translates into‘reali;y the'fear§ and hopes of each.
pplitical system.

(1950) I.C.J. Reports, p. 273.

Ibid., pp. 280-281.

* Cherif Bassiouni (ed), International Terrorism and

"Political Crimes (Springfield (Illinois): Charles C.

Thomas Publisher, 1973) p. 405.
Ibid. . C

IbidO‘J po 408-

Ibid.

Porcino, supra Note 160, p. 437.
Morgenstern, supra Note 162, p. 259.
Ibid.

See 55255 Note 280.

1

(1950) I.C.J. Reports, p. 266.\

1bid., p. 272.

Ibid.

Ibid.

Ibid.
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303.
304.
305.
306.
307.
308.
309.
310.
311.
312.
313.
314.
315.
316.
317.
318.
319.

320.

Ibid.

Ibid.

I1bid.

Ibid.

Ibid.
Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

ibid.

Ibid.

Ibid.

Ibi

pPp-

273.

269,

288.

273,

322

276.

pp. 271, 280.

p-.

274.

Asylum Case (1950) I.C.J. Reports, p. 275.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

.Ibid.

Ibid.

Ibid.

Ibid.

¥

!

pp-

p.

P-

275,
276.

276.

-+ PP. 274, 275; see also text to Notes 183-185 supra.

276.
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321. Ibid.

See also Article 2, Montevideo Convention on Politizal |

lAsflum {1933), Collection of Instrumenté, supra Note 2d§,'

p. 249.
322. ‘ Asylum Case (1950) I.C.J. Reports, p. 276.
323. Ibid. | S
324. Ibid.
325, Ibid.
326. Ibid.
327. Ibid., p. 277.
328.. Ibid.
329.  1Ibid.
330. Ibid.
331. . Ibid.,.p. 370.
; " 332. Ibid., p. 336.
.333. " Ibid.

See also text to Notes 187-192 supra.

334. Asylum Case (1950) I.C.J Reports, p. 294.
335. Ibid., p. 277.

336. Ibid.

337. Ibid.

338. Ibid., p. 278.

339. Ibid. *

340. Ibid., p- 281.

341. Ibid.

342. Ibid. : \\
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343.  1bid., p. 282.
344. Ibid.
345.  Tbid., p. 297.
346. . Ibid.
347, | Ibid.
348. Tbid., pp. 360, 361, para. 5.
349, Ibid., pp. 366; 367, para..15.
350.- Ibid., P 347, para. 17.
351. ‘Ibid., pp. 347, para. 18.
352. ILA Report (1964), supra Note 185, p. 269.
353. Ibid.
“354.- Green, supra Note 232, p. 369.

Leslie Green states that Peru has ratified the Caracas

Convention on Diplomatic Asylum (1954)..

355. Asylum Casel(l950) I.C.J. Reports,.,p. 271.
' 356. " Ibid., p. 282. -
357. ibid. .' | . o
358. Ibid., p. 283. ° LT
359. Ibid. -
360 Ibid., p. 284.
361. Ibid
362. Ibid.
363. .  Ibid., p. 286.
364. Ibid. )
. 365. _ Ibid., p. 287.
366. Ibid., p. 302.

——
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367. - 1bid., p. 309. | _
368. ggig;, p. 313. ﬂ
369. Ibid., pp. 374, 375.
j70l_  Ibid. “
371. Sée text to Notés 238-240 supra.
372, Asyium Case (1950) I.C.J. Reports, p. 278.
373. . Ibid.
374, -~ Ibid.
375.. Ibid., p. 279.
376. ggig.
375. . Ibid.
378. Ibid.
379. Ibid.
380. Ibid. B
381. Ibid.
382.  1bid., p. 372. ‘
383. Ibid.
384.  Ibid. . .
385. Ibid., p. 308.
386. Green, supra the 232, p._369. Coleombia and Peru

eventually agreed that Haya de la Torre should leave Peru.
After the serious legal battles, the final solution was

reached through diplomatic negotiations.

386a. Le Devoir, 3 January 1989, p. 4.
386b. Neale Rénning, supra Note 164, p. 224.
387. Asylum Case (1950) I.C.J. Reports, p. -275. :
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39z2.

393.

394.

395.

396.

397.

326
ILA Report (1964), sipra Note 185, pp. 247, 248, 267.
The functions of embassies and consular posts do not

expressly include the'grant of asylum, as a recognized’

" function.

ILA Report, supra Note 185, p. 267.

Yéarbook‘of the International Law Commission, Vol. II
(1958) p. 144, para. 63.
Article 2, Caracas Convention on Diplomatic Asylum

(19545, Collection of Instruments, ‘'supra Note 203, p. 268.

-(1980) I.C.J. Reports, pp- 41, 95, paras. 88, 90, 95.

-~

Sutton, supra Note 44, p. 194.

Goldberg, supra Note 2, p. 2.

Gdldberg sayé that treaties must be read in such a wé?
that they fit into our daily reality. fhe“literal meaning
of eaéh article, if pﬁshed to extremes, couid produce absurd
sitﬁations. |

Artigle 22, Diplomatic Convention (1961).

Ottawa Citizen, 2 February 1957;

Montreal Star, 2 February 1957;

Toronto. Globe and Mail, 2 February 1957;

Ottawa Citizen, 1 February 1957;

Ottawa Journal, 1 February 1957.

Ottawa Citizen, 1 February 1957;

Toronto Globe and Mail, 2 February 1957;

Montreal Star, 2 February 1957.

Ottawa Citizen, 2 February 1957.
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399.

400.

401.
402.
403.
404.
" 405.
406 .
407.

408.
409.
410.
411.
412.

413.

414.
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Canadian Department of External Affairs'circulax Note
) .

No. A-16 of 3 August 1956.

Yearbook of the International Law Commission, Vol. I

(1958) p. 128; the views of Mr. Bartoz and Mr. Tunkin are
significant.

External Affairs. Department (Canada), Guidelines for
_ ——

Fire Safety at Posts Abroad {(Ottawa, 1984).
Ibid., 'p. A3-13.

Ibid., p. A3-8.

Ibid., p. A3-11l.

Ibid., p. A3-12.

Third Restatement, supra Note 117, p. 484.

Article 22, Diplomatic Convention (1961).

Fire at Soviet Embassy, OttaWa, suErd-Note 395,

British Government Report {1985), supra Note 115,
p. 29, para. 83.

Cameron, Sugra Note 115, pp. 611, 612.

Goldberg, EEEEE Noté 44, p. 4.

Higgins,'gEEEE Note 44, p. 645.

American Hostaggs Case (1980) I1.C.J. Reports, p. 44,
péra. 95.

Green, supra Note 3, p. l42. | Q

Ibid. 3

British Government Report (1985), supra Note 115,
p. 29, para. 84. g

Ibid.
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422.
423.
424.
425.
426 .
427 .

428.
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Denza, supra Note 43, pp.}é@} 267.

‘Denza bases her account. on The Observer, 11 February

1973. It was not possible to find that newspa?er,‘whichuwaS‘

probably published in London, England.

Sutton, suEra'Note 44, p. 197. .
Article 4i(3) Diplomatic Convention (1961l).
House of Commons 'Foreign Affairs Committee Session
1983-1984, Diplomaticrlmmgnities'and Privileges Minutes of

Evidence taken on 20 June, -2 and 18 July 1984 (London: Her

Majesty's Stationery Office, December—1984) p. 28, para. 49

[hereinafter British House of Commons (1984)].

Ibid.

See Notes 422 and‘423 infra. In Great Britain
picketing or demonstrating in front of an embassy is not a
crime per se. 1t is a primé‘only if it paralyses the
functioning of the embassy. See aiso supra Note 115. |

See supra Notes 113 and 114.

British Government Report (l985),lsupra Note 115, p.
17, para. 39(e).

Ibid.

O

Ibid.

Ibid.

Ibid.

Article 31(2), Consular Cbnvention (1963).

Globe and Mail, 15 January 1987.

Globe and Mail, 16 January 1987.
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432,

433.

434.

435.

436.

437.
438.
439.

440.
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.Artipies 6, 7. U.Sﬂ—COsta‘Ricaq Consular Convéhtion,,
gEEEQINote 91. |

Articles 3(1) and (2) United Kingdom-China Consular
Agreement, supra Note 62; Article 22, Diplomatic Conventfoﬁ
(1961). . |

See also Whomérsle?, supra Note 62,'p. 623.

Lee, supra Note 14, pp. 87, 90, 91. |

mid., p. &7,

Lee explains that to most communist states both
diplomatic and consular re}étions are baéically poliﬁibal'in'
néture. The relations alihseek to make the communist
idealogy succeed in the world.

‘See supra Notes 427, 428.

Article 3 of the Draft Convention Qf'the Harvard.Law

School of 1932 on Diplomatic and Immunities in Philippe

Cahier, supra Note 16, p. 462.

Denza, supra Note 43, p. 87; and ﬁee, EEEEE Note 14,
p. 156. -
‘ In the absence of a laid down rule in the Diplomatic
Convention {1961} and the Consular Convention (1963) each
Staée has to judge or determine the commencement of
inviolability from the facts.

Denza, supra Note 43, p. 87.

28 International Law Reports 369 at p. 372 (1959),

Ibid., p. 382.

Ibid., pp. 369, 370.
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Ibid., pp. 372, 374.

Ibid.

Each case ﬁaé to:. be ﬁetermined_accbrding'to the -
circumstanceé. That absence of a clear—cﬁt statement ih the
ConsqLa:‘Conventidn‘f1963) and the Diploméﬁic Convéntion
(1961) give both the recéiviﬁg and sending states an .
opportunity to agree between themselves, if they‘wish to dd
that. \

28 International Law Reports 369 at pp. 373, 375

(1959).

Article 45, Diplomaéic Convention (1961). .

Dénza, supra Note 43, p.‘88,ﬁ' |

Articles 39 (2) and 45 Diplomatic Conventioh (1961) .

Ioid. : ‘ :

See also Cahier, supra Noté 16, p. 178.

It could alsq bé-the case of an internétional
organizatioﬁ requesting that its members sever relations
with a given state for épécific reasons. Ch 12 December
1946, the United Nations General Assembly by a resolution
requested member states of the Uniteé Nations Organizétion
to sever relations with General Franco's Spain, which had a
regime, whose practices were contrary to the. principles of
the United Nations Charter. ’

See text to Notes 768-775 infra.

Article 23 (2) Consular Convention (1963).

Ahmad, supra Note 35, p. 72.

-
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Sen, supra Note.22,-p. 184.

Ibid.

Ibid., p. 273.

Cahier, ‘'supra Note 16, pp. 180, 181.
‘Sutton, supra Note 44, pJ 194..

Ibid.

i

' See also Goldberg, supra Note 2, pp. 3, 4.

Article‘20,_United.Nations“Convention on Special

‘Missions, supra Note 39, p. 130!

Przetacznik, supra Note 40, p. 133.

Nisot, supra Note 12, p. 417.

' Article.45; Diplomatic Canention {1961}).

Cahier, SuEra Note 16, p. 18Bl.

The practice of multiple accreditation is growing

rapidly, especially for financial reasons.

Ahmad} supra Note 35, p. 80.
Sen;'suEré Note 22, p. 185.
Ibid., p. 194.

Ibid.

+

Ahmad, supra Note 35, p. 82; Sen, "supra Note 22, p.

o . .
© 273--Wars and "coups d'etat" could determine the nature of
ﬁuture'relatiéns between states:; Cahier, supra Note 16, p.

180; Lee, supra Note 14, p. 156.

Article 3 (e}, Diplomatic Convention (1961).

See also Sen, supra Note 22, p. 67.

ke
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Article 70, Conéular Conventibn,(1963).
.'Veﬁneman, 52252 Note 61, p. 151.
Articlé‘B, Di;iomatic Conyeﬁtipn (1§61):

See also Arun Chaturvedi, "Diplomatic Laws and Indian

State Practice", 1 Indian Journal of International Law 50

_at p. 54 (1985).

Articlem3 (e}, Diplomatic Cénvention (1961).

Article 5 (b), Consular Convention (1965).

See also Cahier, supra Noté 16, p. 139; '

Ahmad, 55223 Note 35, p- 94:

Sen,IEEEEE Note 22, p. 67.

Article 41, Diplomatic Convention (1961).

Article 55, Consular ConQention (1965). -

See also Sen, éEEEE Note 22, p. 76.

The condﬁct cf the internal affairs of eéch receiving
state is a matter, wholly,under'the coﬁtroL of that state.
No sending state should determine the internal policy of the
receiving state. That would. in ‘most cases be interference
in the internai affairs of the receiving state.

Greén, supra Note 3, pp. 148, 150.

F. Przetacznik, “Les Devoirs de 1'Agent diplomatique a

1'égard de 1'Etat Accréditaire", 54 Revue de Droit

International de Sciences Diplomatiques et Politiques 291
at pp. 307, 308 (197e6).
Cahier, supra Note 16, p- 141.

Denza, supra Note 43, p. 266
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473.

474.

475.

476.

477,

478.
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J.-M. Arbour,-"Aspects'juridiques de la Crise’

.Américano~1raniﬁnne", 21 Cahiers de Droit 367 at p. 398

{1980). .f
/ ' ’ .
Article 41( Diplomatic Convention (1961).
S
'Article 55, Consular Convention (1963).

Ibid.

See also,.André pufour, "La Protection des Immunités

diplomatiques et consulaires au Canada", 12 Canadian

Yearbook of International Law 3 at p. 29 (1974).

' Guide for the Diplomatic and Consular Corps. in Canada

(1988), supra Note 101, p. 12.

Article 55,'Consular Conventionl(1963).

Article 41, Diplomatic Convention (1961).

Article 27k1){ Diplomatic Convention (1961).

Article 35{(1), Consular ConQention (1963).

Przetacznik, supra Note 470, p. 142.

N ‘See also Yu-Long Ling, "A Comparative Study of the

ﬁrivileges and Immunities of United Nations Member
Reprﬁsentatives‘and Officials with the Traditional

Privileges and Immunities of Diplomatic Agents", 33

Waéhington and Lee Law Review 91 at p- 114 (1976).

See also Denza, supra Note 43, pp. 120-123.

Guide for the Diplomatic and Consular Corps in Canada

(1988), supra Note 101, p. 12.

W. Michael Reisman and Eric E. Freedman, "The -

Plaintiff's Dilemma: Illegally obtained Evidence and
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480.

481.
482 .

483.

484,

485.

486.

487.

488.

489.

490.

- 491.

492,

supra Note 18, pp:. 368, 369. ‘

334
Admissibility in Internationél-Adjhdication", 76 American

Journal of International Law 537»at PP- 751; 752. : ;'

M. S. McDougall, H.D. Lasswell, and W. Michael Reisman,

o
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