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. Chapter One: .Introduction
A

Prisons are built with stones of law ...

.

William Blake

In 1974, Professor Michael Jackson remarked that
"[tlhe Canadian prison, an integral part of the crimina;
justice system, has so far not béen seen as the concern of-
lawyers and the courtg."l A£ that time, the odcasions on
which prisoners raised jusficiable issues were rare.
Prisoners were regarded as having few, if any, rights or
remedies. ' When a questién relating tdhkhe'entitlémgnts of a
priscner did arisé, courts generally took a "hands-:off"2
approach, preferring to leave éealings wi£h prisoners té'

those who were regarded as having a qreatér expertise in the

area; i.e. prison administrators.

This was rather an anomolous position for the courts
tolhaveﬂtaken. It would have been analogous to have stated
that the criminal law should be left td the police, or that
tax matters be léft to Revenue Canada., The judicial

reluctance to intervene in the area of prison law may have ’
-

. been a manifestation of the marginal nature of this area of

—



— .

" lawyers

.
the law. While criminal law, for "example, -has been a
maiﬁstream.subject;of legal education and practice for

centuries, the law governing the treatment - of those
L) "

convic£e§\;f crime has a comparatively short history.3 “Few
p

ractice in the area and instruction in Canadian law

schools is minimal or non-existent.%

As a society, we have a collective discomfort with thé
. - u\__/ . .
notion and the reality of imprisonment. We have, in
convicting people of crimes and sentencing them to

imprisonment, determined them to be unfit for community

"life. We have chosen to be rid of them, at least

temporarily. Perhaps we cannot truly be rid-of them if we
concern ourselves too greatly with their situaticn or their
treatment. To the extent that our legal system and

judiciary mirror social values, the marginal nature of

prison law“may‘Simplytfeflect the general inclination in our

society not to occupy ourselves with prisons and prisoners.
There may be another reason for the paucity-of
attention given to prison law. Our legal system is

predccupied with the fair and deliberate prosecution of

"

Fu
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those suspected of committing a crime. We demand exacting

behaviour on the part of police in their investigations. We

have..strict rules of procedure and evidence wgzzh enshrine

! - - —

the presumption of innocence and ensure that only relevant
and reliable proof is introduced to demonstrate guilt. Once

someone has been convicted after this attenuated process,

u

however, we are perhaps certain enough of the person's guilt

that we have been'content to leave his or her fate in the
)]

hands of priSon peréonnel. Other legal systems have a

different focus - less emphasis on due process and greater

concern for fair and remedial treatment of prisoners.5 But
in our-country, the domain of prison law has been no more
than an apostrophe at the end of an elaboratg system,of.
crimi%al justice. It is as if our legal system ekhaﬁstéd
.itSelE in the scrupulous process of prosecution and had
little energy left to concern itself with those whom i£

condemned to a term of incarceration.

-

: The feasons for th}s lack of occﬁpation with prison
matters both in the_lgw itself ard by thé courts can, of
course, only be the subject of speculation. Neither
1egislators nor judg$§;have spokeﬁ on this question

directly. Yet the fact is that throughout the history of

imprisonment in Canada, courts have generally recognized few
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iegal entitlements of prisoners or means  of challenginé'the

incidents of their incarceration. When prison matters atd

1

come before the courts, judges defined their role narrowly.

The reluctance to intervene was explicit.

This paper‘analyzeé the extent to which Canadian
courts have recognized prisoners as the poséessors of
concrete, enforceable }ights. The status of prisoners at

t

common- law, in Canadian statutes and under the Canadian
H

Charter of Rights and Freedoms® will be investigated with a

view to demonstrating the Charter'; impact on this area of
thé law. The Charter, of course, has not been the_only
source of change in thg law of cdrreétions. 'Many legal
innovations, particularly in administrative law principles,
occurred prior to;'or have been coincident with, the
proclamation of the Charter. But the Charter, it would

seem, has accelerated this simultaneous process of change

and has acted as a constitutional catalyst for it.

To examine completely the Charter's actual or
potential impact on any area of law would be impossihlé.
The aim here is a more modest but purposive one. The
Canadian jurisprudence prior to the Charter will he
examined. Against it, the proliferation of cases under the
Charter will be compared. The diffefences_in the'judicial

characterization of the status, rights and remedies of

o



prisone;s_will he highlighted. Through this analysig of the
pre—~ and post-Charter situations, the transformation in

prison iaw that has been wrought through the introduction of
a constitutionally—entrepched set of legal.norms will hecome

evident, as will the evolution of the notion of prisoners'’

‘'rights in Canadian law. .

+

In Chapfer Two,.the pre—-Charter jurisprudence in the
area of prison law will be canvassed. This will form the
bac%ground for a discussion in_Chapter‘Three of the general
operation and requirements qf the Charter with reference to
the implications for the law of corrections, and an analysis
of the Charter jurisprudence to date. anclusions will be

stated in Chapter Four.

A note shoﬁld‘be made about the parameters of this
study. The analysis begins after the conviction and
senténcing of an accused person and ends with the
termination of the sentence. As such, the incidents that
follow sentencing will be dealt with, such as forms of
conditional release, prison discipline, prison conditions,
the tgansfer of prisoners, etc. By way of disclaimer, this

paper is intended to trace the process of change in prison



“law with ﬁarticular emphésis on the 1egaliy recognized
rights and remedies of brisoners both-béfore and after the
Charter{_ While so;e reference will bé made'tolﬁhe situation
of prisoners in Canadian history},ié,is‘not by any %eans a

. .
complete treatment of that suybject. Likewise, @hile the
paper examines the role of coqffs in defining prisoners'
rights, it is by no means an exhaustive. treatise on judicial

*

review,
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Chapter Two: Before the Charter — Prisoners in the Courts

¥

Before examining the magnitude of the Charter's;i@paqt

on prison law, a discussien of the pre-Charter situation is

necessary for an appreciation of that impact.
A. Historical Background

At common law, those who had bheen convicted of a

"

criminal offence were literally "outlaws." They were -

~

disentitled to the legal benefits and arrangements that were

usually incidental to membership in society, such as

J

proprietary and testamentary rights. 1In fact, a felon lost

all civil rights. This status was referred to as "civil

ﬂeath:“7 For purposes of the law and the rights it

-

proclaimed and provided the convicted person was "attaint"”

or deemed not to exist.8® Related to civil death and

attainder was the concept of "corruption of blood."
According to this doctrine, not only did the conviét forfeit
his own proprietary rights, but his estate was extinguished
and no hei&s could'succeed to it.? 1In the United States, a
slightly dAifferent expression was giﬁen to the status of

prisoners in the nineteenth century. There a convict, "as a
consequence of his crime, not only forfeited his liberty,

but all his persbnal rights except those which the law in



its humanity accords to him.:  He is for the time being the

. .
slave of the State."10 : . =~

/
\

Ng#dless to say, whepher regarded as déad or as a-
slave, ihe incarceraﬁed person was entitled to very few, if
any; rights or privileges at common léw, The law, "in its
hdmanity" did, however, confer some entitlements by
statute. In Canada, the first post-Confederation -
penitentiary iegislation,ll while containing mostly details
about the personnel and administration of federal
penitentiaries, also set out some benefits that were to be
enjoyed by those confined there. Most notably, the Acht set
out General Rules for the Treatment of Convicts:
3 ._

1. Every convict shall, during the term of his

confinement, be clothed at the expense of the

penitentiary in suitable prison garments:

2. He shall be fed on a sufficient quantity of
wholesome food; -
r‘
3. He shall be provided with a bed and pillow with
sufficient covering, varied according to the

season;
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Except during sickness or other incapacity, he
shall be kept.consta;tly at hard.labor, the kind
of which shall be determined by the Warden, every
day not exceeding ten'hours, exclusive of hours
for meals, except Sundays, Good Friday and
éhristmas Day, and such other days as the Governor
may set apart for days of fasting or Thanksgiving,
and such days as many be designated in the rules

made by the Directors in that bhehalf;

NP Roman Catholic convict shall be compelled to
labor on any of the obligatory holidayslof his
Churc¢l; that is to say, Circumcision, Epiphany,
Annunciation, Corpus Christi, Saint Peter and

Saint Paul, ALl Saints, Conception and Ascension;

The Warden may, i1f he sees fit, permit a convict

of exemplary conduct to work over hours at such

work as can be conveniently done in the
institution, and at such rates as shall he defined
by the Directors, the value of which Qverwork, at
said rates, may be paid either to the convict's
family during his imprisonment, should he so
desire it, or be credited to hiﬁ in)the books of

the Institution to he paid him on his discharge,
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' e - SN
subject, however,dtﬁ\any general rules which the

ll
g
et

NDirectors may makéwupon the subject:

7. Every convict shall be kept in a cell by himself
at night, and during the day when not employed,

except in case of sickness.12 \

A prisoner was entitled to earn remission from the
duration of the sentence thrqugh "industry, diligence and
faithfulness in the per formance of his work, and the
strictﬁess with which he observes the pris@n :ules,"l3 The
;Inspector of Penitentiafies was empowered to establish
certain prison offences. The Act made it an offence in all
cases for a prisoner "to speak to another convict upon any
pretence whatever, not to any officer or guard, or other
servant of the institution, except with respect to the_work
at which he is employed, and then only in the fewest wérds
and in’a respectful manner."14 with respect to the other
offences, the prisoners were given notice of them through
the posting of a list.1®  oOnly certain privileged persons
were entitled to visit penitentiaries: the Governor
General, Members of Parliament, Judges and Queen's Counsel,
etc. Others céuld attend only with the warden's
permission.l6 Prisoners céhld be transferred Erom one

institution to another on the orders of the Secretary of
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’

\

—__-on the discretion to transfer a prisoner was the requirement

State or, another designated officer.l? The only- limitation

" of a medical certificate declaring that thetprisoner was .
S

“free from any putrid, infectious or cutaneous disease, and

that he is fit to be removed."18 Prisoners could not.be
forced to leave" the penitentiary'upon expiration of their
sentencéldurihg the winter months of No?ember through Mérch,
nor if they were unwell.lg' Upon discharge, prisoners were
to be given a suit of clothing and enough money to permit
them to travel to the place where they were convicted. 20
. R
Conditions in the penitentiaries were‘obviously

intended‘to be harsh. Convicts were required to work at
hard lahour and were not permitted to speak. However, there
are soﬁe traces in the Act of a humane and merciful
disposition toward the prisoners. They were to be decently
clothed and kept warm. They could earn remission of their

L sentences by applying themselves industriouslyl While the
rule; of behaviour were strict, they were at least given
advance-wafning of the offences to which they might be
liable on ﬁreach of the rules. There was an acknowledgement
of religious holidays. Prisoners could be transferred only
if they were in a fit condition. They were entitled to

sanctuary in the cold winter months if they had nowhere else

to go upon discharge. Presumably with a view to aiding
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prisoners in their successful reintegration into society,

they wegre also given suitable clothing and conduct money.

| i -
The Peniientiaries Act, 1868 mirrored penal reforms

taking place at the time in Britain, Europe and the United

States.2l prior to\ﬁhe eighteenth century, prisons had been.’

unreéulatéd and lit%le used places of punishment, . Other .
forms of punishment were more common than incarceration -
torture, death or transportation to penal colonies.. These
were all forms of punishment inf;iéted on the body of the
offender. Imprisonment came to be regérdéd in the
eighteenth century as a means of punisﬂing the person,
rather than the body, of a c¢riminal. Through a strict
regime of hard‘work, hygiene, silence and prayer, it ‘was
felt by reformers that criminals could be disciplined to
become decent citizen;. Botﬁ‘convicts and tﬁeir keepers, by
contrast to earlier times when prisons wéré unsupervised and
" run as their wardens saw fit, were to be governed by
statutory rules and subject to assiducus inspection. The

environment was to be strict,’ but fair .22

It is evident, however, that although the introduction
of 'a statutory regime baund prison administrators to offer
their inmates a certain quality of incarceration, much was

still left to their_ampie'discretionary powers. According
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to thef?eniéentiariés Act, 1868, the warden had the péwgr to
decide whether prisoners could.receive visitqrs.o; earn
remission. The warden acted as judge in cases.iqvolving thg-' .
breach of prison rules and fixed tﬁe appropriate punishment
- infliction of the lash‘or other corpd?dl punishment, or
remand to the "Penal Prison."23 as t;eschief dxeéutivg},/~”
officer of the penitentiary and the persdn responsfgi; for
its "faithful and efficient %dministrgﬁidﬁ;{é4 the warden -
als&_had to decide how hestltO-caff§kout the general prison
rules conferring benefits én the prisoners; i.e. what

clothing was "suitable," whether the diet was "sufficient"

and "wholesome," etc.

Thus, while the common law regarded prisoners as

civilly dead, without rights or remedies, the Penitentiaries

Act, 1868 appeared to establish some minimal entitlements
that were to be made‘aVaiiable duriné the course of their
iécarceration and upon their discharge. The Act alsc set
out the powers and duties of penitentiary administrators,
most notably the warden, but spill left to them a very broad
discretion to govern the institution as they saw fit., This
was a significant, but not radical, improvement in the
situation of jprisoners. The Act manifested a certain

benevolence toward prisoners, but the amplitude of the

discretion left to the administration and the ahsence of any

<.
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means of aﬁgerting the benefits set out in the Act itself
@i#igﬁied_any amelioration of the status of prisoners the
Act otherwise-might have accomplished. . <UL

- ¥

Canada's first conditional release statute passé& in
1899, 25 gset dﬁt a legal regime eétablishing powers of the-
Governor General to release prisoners on certain terms and
conditions on what wasAcalled a /'ticket of .leave" befo;e
expiratioﬁ of their sentences. Release was clearly to bhe a
privilegg, not a right.2® The Act did state, howevér, that
those given a license to be'{eleasea "shall be allowed<to qo
and remain at large according to the terms of such
license."27 The Governor General was given an unfettered ¥

L4

discretion to revoke ox amend the conditions of felease.28

The conditions of release were strict. Released
prisoners were reqﬁired to notify the police of their place
of residence and of any change of address or travel to,
another town even if only temporary.29 Release was
automaﬁically forfeited'upon conviction of an indictable
qffencé30 and was liable'to be revoked on conviction of a
summary offence or upon the Governor General's ogders.3l In
either case, the convict was returned to the penitentiary
and required to serve whatever portion of the sentence

remained unexpired at the time of release. 32 Thus, even
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though'the‘sentence was deemed to be in férce while.the
prisoner was at large,33 revocation or forfeiture resulted
in the re—éerving in custody of the time spent on ;elééée;
Breach of conditions34 in itself was a crime punighaﬁle by
three moﬁths‘ imprisonment with or_without hard labour .32

Thus, like the Penitentiaries Act, 1868, the Ticket of

Leave Act, 1899 had both a humanitarian and a harsh aspect. ’

Oh passage of the Ticket of Leave Act, 1899, Sir Wilfred

Laurier compared the power to release a prisoner'before the
expiration of a senten;e of imprisonment to the exercise of
the royal prerogative of mercy.36 While the Act purported

to give the licensed prisoner an entitlement to'ﬁe at large,

v

it also gave broad powers to terminate the release.

Neikher Act offered the prisoﬁér any means, of recourse
for éssertiﬁg the entitlements the statutes appeared to
grant.  Neither was there a common law remedy availahle.

The prerogative writs did not at the time permit judicial
review of conditions of incarceration,37 the exercise of

: , -
discretion by administrative officials, 38 or the exercise of (

the royal prerogative.39
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The interrelated concepts of outlewry,.attainder, and‘
corruption of blood which denied E?nvicted persons of
proprietary and other civil rights‘%geolutely, were
expressl; abolished in Canada in 1892 wifh passage of the

first Criminal Code.40 However, it is arguable that

vestiges of the notion that prisoners lacked the capacit& to
possess rights.lingered on infCanadianllaw unt11 quite
‘Yecently. This will. be discu;sed in the next.section, which
deals with the pre—-Charter Canadian caselaw.

J . - .
B. Challenging the Incidents of Incarceration

Legislation governing incarcerated persons remained
largely unchanged until the late 1950s and early 1960s.41 a

statytory scheme governing parole was enacted in 195842 on
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the recommendations of a Royal Commission.%43 The

Penitentiary Act received significant amendment in 196

1960, 45

1,44
In addition, thgnCanadian Bili of Right% was enacted in
It'fecognized certain rights and freedoms to be
enjoyed by all Canadians and requiﬁed that the laws of
Canada be construed or applied in a manner SO as not to
abroéate, abridge or infringe the rights ana fféedoms it

declared. Most notably, with respect to its potential

influence on .the rights of prisoners and parolees, the Bill
provided:

- the rights to life, liberty, and security of the

person, and the right not to be deprived thereof

except by due process of law; (s. l{a))

- the right to equality before the law and the
protection of the law; (s. 1(b})

- protection against arbitrary detention or
imprisonment;

{s. 2(a))

- protection against cruel and unusual treatment or
punishment: (s. 2(b))

- the right to be informed promptly of the reasons for
arrest or detention; (s.

2(e)(i))
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- - the right to retain and instruct counsel upon arrest

or .detention without delay; (s. 2(c)(ii))l

~ the right to challenge the validity of detention by

_way of habeas corpus; (s. 1{c)(iii))

- the right to a fai# hearing in accordance with
principles of fundamental justice for the’ _
determination of rights and obligaﬁions. (s. 2(e))
Thus, there was a flurry of legislative activity with
reépect to the law applying _to prisoners within a span of
three years, while there had been.almost no change in the

previous sixty. As might be expected, these changes sparked

1itig£tion of a number of issues relating to priso and
ﬁt

prisoners. Curiously, however, it was as much the on
law as statﬁtes or regulations which was rGSpoﬁsible'for the
most profound changes in the way courts regarded the rights
and remedies.of prisoners up until passage 6f the Charter in
1982. The next section analyzes the developments affecting
the legal rights of prisoners which took place prior to the

Charter's enactment.



(i) Parole
Ry

The Parole Act of 195846 created the National Parole
@oérd47 and vested it with sole responsibility for
determining whom was to be granted conditional release
acéording to statutory criteria.48 Llprwas obliged to
consider the suitagility of every penitentiary inﬁate for
parole, whether or not the prisoner applied.49 It was also
given powers to suspend or revoke parole.s‘O As such, the
Act effected a transfer to a tribunal of a power that had
been regarded, at least by some, >l as a discretionary
exercise of the royal prerogative of mercy.22 The purpose
of -parole, in accordance with the views of the Fauteux
Committee, 33 was clearly to he rehabilitative,54_rather than
heneficent. Whether, and to what extent, the new Act
creatéd any rights or remedies for those who were subject to

it were guestions that came before the courts in the 1960s

and 1970s.

The first case to interpret the impact of the new

legislation was In re McCaud.?® There the prisoner was

re-arrested while on parole and later had his parole

«

revoked. He was not informed of the reasons for ;evocation_

nor was he given an opportunity to oppose it. The Parole

~

Act contained a two-stage process by which the Parole Board
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could terminate parole. First, a member of the Board or'é
designated person could suspend the parole and authorize the

prisoner's arrest.2® Second, the Board was ¢bliged to

review the matter and .determine whether to caﬁagimgﬁ;ﬁ—

suspension or revoke the parole.57 McCaud argued that upon
his arrest he was entitled to be given reasons for the -
suspension of his parole and, further, that he should have

: 1

had an opportunity to make subiiissions at the RBoard's review

of his suspension. On his habeas corpus-application to the

Supreme Court of Canada, -8 he invoked s. 2(e) of the

Canadian Bill of Rights in support of his claim to be

present at the post—-suspension hearing. IE provides:

2. Every law of Canada shall ... be so coﬁstrued and
applied as not to abrogate,‘abfidge or infringe or to
guthorize the abrogation, abridgement or infringemen;'
of any of the;;ights and freedoms herein recognized
and declared, and in particular, no law of Canada

shall be construed or applied so as to:

-

(e) deprive a person of the right to a fair hearing
in accordance with the principles of fundamental
justice for the determination of his rights and

obligations ....



Spence J. dismissed the application. He held that
since the Parole Act empowered the National Pardle Board to
revoke parole "in its discretion,"32 its actions were not

reviewable. Furiher, the Canadian Bill of Rights, in Spence

J.'s opinion, did not apply. He referred to s. 11 of the
Parole Act, which stated that the inmate's sentence

continued in force while on parole, and concluded:

a

v
[T]hereforé when the applicanf had his parole revoked
he was under sentence;yhlch was continued in force.
The question of whether that sentence must he served
in a penal institution or may be served while released
from the institution and subject to the conditions of
parole 1is altqqéther a decision within the discretion
of the Parole Board as én administrative matger and is
not in any way a judicial determination.eo.‘

There were several significant ramifications of this

decision. It is unclear why the Bill of Rights did not

apply. Paragraph 2{e) of the Bill entitled McCaud to a fair
hearing for the determination of ﬁis "rights and

obligations." TImplicit in Spence J.'s judgment, then, was
the bhelief that no "rights" were at’sﬁake in the revocation

of the inmate's parole. 1In stressing that the pardlee's

e



sentence continues in- force while on releasé, Spence J.'s
judgment‘waglcdnsistent with the treatment of prisoners at
common law; that is,.since the status of the parolee'was‘

* jdentical to that of a prisoner and prisoners have no .
rights, néither, then, do parolees. While it'is not clear
from the decision, he may have reasoned that the Bill of
Rights gave rise to no greater powers of review than were
availagle at commonn law — since judiecial review of this kind

of administrative decision was at that time unknown at

common law, the Bill of Rights could not create it.

Also argued in MeCaud was the question whether
subsections il(l) and 16Y{1) of the Parcle Act were in
conflict. Subsection 11(1) stated tﬁat the parolee's
Sentence continued in force while on parole. Subsection
.16(1) provided that upon revocétion of parole, the prisoner
was obliged "to serve the portion of his original term of
imprisonment that remaineﬁ unexpired at the timevhis pafole
was ‘granted." In other words, the Act deemed the parolee to
be serving his sentence while released, hut required the
period Qf time spent on release to he served again if the
ggrole was subsequéﬁtly revoked. Spence J. held, without
giving reasons, that there was no contradiction hetween the

provisions.



The requirement to double-serve "street time" upon
revocation or forfeiture of release had been a feature of
conditional release legislation since enactment of the

Ticket of Leave Act, 1898.61 It was unclear, however, what

effect the revocation or forfeiture of parole had on
remission standing to the parolee's credit:; i.e. 4id the
unexpired portion of the sentence include remission already

credited? ) -

The Penitentiary Act of 1961 provided two means by

.which a prisoner's sentence could be ‘shortened by way of

_ |\
remission. TFirst, every prisoner, upon entry into a
penitentiary, was automatically given "statutory remission"
aqual to one-quarter of the seQEence_to be served.®62
Second, a prisoner coul&vaccumulate an additional period of
"earned remission" of up to three days for each month
"during which he ... applied himself industriously to his
work."63 statutory remission could be forfeited under the
Act as punishment for conviction of a disciplinary
offence, 64 Three-quarters of the statutory remission was
forfeited upon conviction of the offence of escape or
attempted escape.65 Earned remission could not be forfeited
for any reason.®® Clearly, then, forfeiture or revocation
of parole could not erase a prisoner's earned remission, but
neither the Parole Act nor the Penitentiary Act spoke

«
directly to the effect on statutory remission. While the




case law on this issue,>because éf subsequent Qtatutory
"amendments, is largely of hi§torical interést, it is of some
significange for present purposes since it dealé with the
effect on parole of what appeared to be a new right

- .
conferred on prisoners by the Penitentiary Act - the right

to statutory remission.

i

Section 22(1) of the Penitentiary Act provided:

22(1) Every person who is sentenced or committed to
penitentiary for a fixed term shall, upon being
received into a penitentiary, he credited with
statutory remission amounting to one~gquarter of the

period for which he has been sentenced, or committed

as time off subject to good conduct.

It appeared to bestow on all eligible prisoners an automatic
reduction of sentence upon confinement. Other provisions of
. the'Act detailed the conduct that could give rise to a
subsequent loss of remission.®? However, the Saskatchewan
Court of Appeal in Re Morin®8 interpreted the Act
otherwise. Culliton, C.J.S. for the‘Court held that
: subsection 22(1) did not provide "an immediate reduction of

sentence."®® Rather, the granting of remission was a

"Jeferred credit"’0 that could only be enjoyed when the



pPrisoner was entitled to be released.’l Thus, his
A
Y .
entitlement to statutory remission had not yet vested. He

was given no credit for it in calculating the period of his

incarceration upon revocation of parole. The Court

professed to be giving the woxrds in the Penitentiary Act
"their obvious and plain meaning.“72
The Supreme Court of Canada also found the words in - -

issue to be without ambiguity, but to the opposite effect in

Marcotte v. Deputy Attorney General for canada.’3. Dickson,

J., as he then was, for the majority,’# characterized

statutory remission as something to which a prisoner was

entitled "as of right,"73 "a real and immediate entitlement ™~

and not an elusive expectation,"7® Since the Penitentiary J-

Act contained an "entire codé"77 for the awarding and
forfeiture of remission, it could not be withdrawn by means
other than those expfessly provided. Dickson, 3: held that
"[i is nyt one‘of the purposes of the Parole Act to effect
changes in sentences,"’B notwithstanding that the Act also
had t effect of lengthening sentences by requiring street
time to be served twice upon revocétion or forfeiture.

While Pickson, J. found the legislation to he clear with
respect to the prisoner's éntitlemenp to remission, he would
have decided the matter in the same way had pﬁere been any

doubt. :
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It is unnécessary to-emphasize the importance of
clarity and certainty Qhen freedom is at stake. No
authority- is needed for the proposition that if real
ambiguities are found, or doubts of substance.arise;
in the construction and\application of a statﬁte
affecting the liberty éf a subject, then that statute
should be applied in such a manner as to favour the .
_pgfson against whbm it is soﬁght to be . enforced. If
one is to be inéércerated, one should at least know

that some Act of Parliament requires it in express

Ly . . :
terms, and not, at m&ét, by 1mpllcatloh.79

Marcotte was a significant decision. It was the first
ocCasiog on’whic? the Supreme Court wag faced with a
determination of the chéracter'of an entitlement conferred
on prisoners by Canadian legislation. The majority stated
without hesitation that the prisoner's statutory remission

was a "right" that could only be withdrawn expressly. It

did so as a matter of statutory interpretation without

resort to (the Canadian Bill of Rights. Vqur members of the

CcourtB80 went on\to state that even if the statute ‘had
mandated the loss of statutery remission, .that would have
been an unnecessary, if not unwise, consequence of parole
revocation. There already existed a significant penalty for

parole revocation - the re-serving of street time. Dickson,
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J. stated that "the loss of liberty and the necessity of
re~gserving parole time are sufficient incentives to the
paroclee without' the added burden of loss of statutory

remission."81

Much as the decision was significant for its forceful
recognition. of the prisoners' rights at stake, the résult
was somewhat iroﬁic‘ The case was decided in 1974. 1In
1969, amendments had been made to the Parole Act82 and the

Penitentiary ActB3 yhich expressly provided that both

statutory and earned remission were to be lost upon
revocation or forfeiture of parole. Thus, while a majority
of the Supreme Court had, for the first time in Canadian

' . o

legal history, given recognition to a "right" of prisoners,

that right had long since been extinguished by statute.

The decision was ironic in another respect. Nowhere
did the Court state that the nature of the parole revocation
process had any implications for the manner in which the
respective statutes ought to be interpreted. Yet, its

earlier decision in In re McCaud84 had held that parole

revocation was an administrative matter within the sole
discretion of the Parole Board. 1Its decisions not being
judicial or quasi~judicial in nature, they were not

reviewable and the Bill of Rights did not apply to it. The
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result in Marcotte may, then, be attributable to the
decision in McCaud. If statutory remission could be lost as
the result of an unreviewable, administrative decision, the
length of time a prisoner spent in custody could be
increased signifigantly without any intervention by the
courts. ‘At the level of the Ontario Court of Appeal, Estey,
J., had made the connection bhetween the issués in Marcotte

and McCaud in his ‘dissenting judgment:

When one considers the parole procedures as described
\

in Ex p. McCaud, supra, one must be reluctant £o

prescribe aé a consequence-of the administrative
action of suspension and revoéation of parole the
death of the right to statutory remission for all time
served prior to the grant of parole. Such an
interpretapion indeed would tempt an inmate to decline
parole because of the hazards of successfully serving
out the unexpired portion of his sentenge-gutside the

prison on parole.85

Marcotte made it c¢lear that for those who had their
parole revoked or forfeited prior to the effective date of
the 1969 amendments, no statutory remission would be lost.B6
A remaining_}ssue was the effect of the amendments 6n those
who had been ctredited with remisgi prior to passage of

those provisions but whose parole terminated thereafter.



31
If, as Dickson, J. held in Marcotte, statutory remission was -
a "real and immediate entitlement"87 granted to prisoners
upon their reception into the penitentid&y}'it was
gquestionable whether éubsequent legislation could interfere

’

with that vested right.

A

In R. V. EEXEE:BB Anderson J. of the British Columbia
Supreme Court held that the 1969 amendments could not apply
te® anyone sentenced prior to the legislation's
proclamation. Té hold otherwise would be to givé the
legislation a retroactive effect./ Tt would also allow the

imposition of a potentially lengthy period of incarceration

by an administrative body, the National Parole Board:

The new term of imprisonment 1s not imposed in
accordance with "due process"'by any court of
competent jurisdiction but by the automatic result of

administrative action.

... I cannot conceive that Parliament meant, in the
light of the provisionq in the Bill of Rights, that
the améﬂdment of the Parole Act should bhe construed
retroaétively so as to éhd a new term of imprisonment

to the term already served or deemed ... to have been

served, 89

E o
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In Ex barte Dodge, 90 Keith, J. stated that as "a

" matter of elementary justice ... this applicant's remaining
term of imprisonment should not be increased by nearly 300

days"9¥ by invoking a piece of legislation thﬁt came into

Eorce weiﬂ after he had been sentenced and paroled.

»

Other cases wyent the other way. In Ex parte Hilson, 92

Morand J. relied on t characterizatioﬂ of statutory
remission as a "deferred oxedit"93 and held that the 1969
amendments could extinguish what had been previously granted

to the prisoner. Since the ear\lier case ¢f In re McCaud had

made it clear that the Parole Bébrd could a&F on a
! .
discretionary basis without judigial reivew, and the Parale
Act specifically authorized the Board to act other than in
\

accordance with principles of fundamental justice, the !

prisonef had no complaint, even under the Bill of Rights.

Even cases decided after Marcotte, which had rejected the
"Jeferred credit™ line of cases in favour of a "rights"

. . ._-.‘.‘ ~
doctrine, occasionally took this approach.94

The Supreme Court's solution drrived in Howley v.

Deputy Attorney General of Canada.9> Howley had been

sentenced in 1965 to 10 years' imprisonment for attempted
robbery. He was paroled in March 1971. At that time, he

had 903 days of remission to his credit. His parole was



~~—

33

forfeited in October, 1971, after. conviction on a charge -of
theft, and his rémission was extingdished. Dickson J., as
he then was, for a unaaimous Court, distinguiéhed Marcotte
on the Basis that the "ambiguity which the ﬁajority of the
Céurt found in the former s. 16(1) [of the Parole Act] in
Marcotte is noticeably absent in.the new legislation. The
new language removes any doubt -‘as to what is intended."96
This result rwas rather peculiar given that Dickson J. had,
in fad¢t, found no ambiguity in Marcotte. He stated there
that he was giving effect to ";he plain.and ordinary meaning
of the words used in s. 16(1) 6f the Parole Act."®7 what he
did say was that he would have decided the case the same: way
had there been any ambiguity. The Court in Howley also
qualified the characterization of statutory remission that
had been given by the Marcotte majority. Statutory
remission was indeed a "real and immediate" entitlement, but

1

. v . .
"it would be overstating the case to refer to it as a vested

right. It was always subject to divestment for bad

- .

conduct."98

Two remarks can be made about this aspect of the
Howley judgment. First, it is unclear how statutory
remisgsion could be a "real and immediate" entitlement

without being a vested right. The Penitentiary Act provided

that remission was granted to a prisoner "upon being
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received into a peniténtiary."99 By calling.it "real and
immediate” and rejecting the concept of a "deferred éredit,"
the majority in M;rcotte inferred that remiséioﬁ was
something that was éranted immediately upon the brisdner's
committal. The decision in Howley, notwiéhstahding protests
to the contrary, suggested“that rem;ssion was, rather, a,
real but not immediate entitlement, since it could be taken-
away by subsequent legislation. Wormally, statutes
affecting vested rights only apply prospectively;-not
retrospectively.l00 Second, it is unclear how one could be
aivested of something that had not yet vested. Dickson J.
stated that it would be going too far to call statutory
remission a vested right since it could be divested for bad
conduct. If it can be divested, then the entitlement has
obviously vested. In the result; the Court held £hat
ﬁowley's remission had been properly forfeited, .It repeated
the rule expres;ed in Marcotte that ambiguities should be
resolved in favour of the prisogg;,lOLVbut found that the
statutory lénguage was not "fairiy capable of two

constructions. "102

Thus, Howley undids what had been momentous about
Marcotte - an unequivocal declaration of a prisoner's
right. While Howley did not, nor could it, take remission

away from prisoners completely, it qualified it so greatly
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{i.e. a real but not-immediate, non-vested entitlement) as
to*make it difficult, even after Marcotte, to continue to
speak of prisoners' rights having been 'judicially recognized

in Canadian jurisprudence.

The amenaments made to the Parole Act and the

Penitentiary Act in 1969 brought about other changes in the
administration of the Canadian parole system. Two new
concepts were introduced: day parolel®3 and mandatory
supervision.104 Day parole allowed a prisoner to he
rgleased during certain hours of the day or for a fixed
period of time. The Parole Roérd was given the jurisdiction

to grant and terminate day parole in its discretion. The

effect of terminating day parole was, however, not

specifiegfn\ﬁince there was a §pecific power given to the
Board to terq}nate day paré}e,105 it was arguable that the
general-prgQisions in the Act for "revocation" and

" forfeiture" of parolel0O6 did not apply. While no
consequences appeared. to res:TE\j;om mere termination of day
parole, revocation or forEe%ture would resqlt in the loss of-

all remission time and the re-serving of time spent on

parole. ‘ —

Some courts saw the general power to revoke parcle as

not applying to day parole and, as such, refused to sanction
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failure on day parole with loss of remigsion and credit for

street time.l07 The Federal Court Trial Division held in

Skitt V. Solicitor General of CanadalO8 that any doubt about
the applicaﬁion of the revocation.procedures and
consequences to- day‘ parole should be resolved in the
éarolee's favour. Other courts founa no ambiguity in the
forfeiture, as opposed to the revocation; provisions of the
Parole Act. Revocation applied simply to "parole'."lo9 By

-

contrast, forfeiture applied to "any parole.”l10 1n px

parte Davidson,lll Seaton J.A., felt qompelled to conclude
that day parole could be forfeited, notwithstanding

arguments about the fairness of this result:

It is suggested that it is unduly harsh to forfeit a
day parole and then sérve the time which has already
béen served. On the other side it 1is said that a

- person on day parole who commits an indictable offence
ought to he dealt with harshly. I do not«propose to
weigh those arguments. The law is expressed with
clarity in s. 21{(1) and the plain words must be given

effedt to.ll2

In Zong v. Commissioner of Penitentiaries,'l3 it was

argued that the effect of forfeiture of day parole was even

harsher than the conseguences of forfeiting full parole., 7
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person-on day parole usually spends a certain period of the
day at large, but returns to a prison or other facility for
the remainder. Thus, while on day parole, the parolee may
still be incarcerated for a significant portion of the
duration of the parole. Yet, if the parole is forfeited, no
credit would be given for the time spent aqn day parole,
including the time actually spent in cldse Fustody.

However, the Federal Court of Appeal held that the
forfeiture provisions ought to apply to day parole absent an

expression of a contrary intention by Parliament.ll4

Various provisions of the Canadian Bill of Rights were

invoked by the plaintiff in.Zong. Mr. Justice Le Dain for
the Court held that the RBill added nothing to the usual
rules of statutory interpretation. WwWhile he found the

0

results of forfeiture to be "severe indeed,"ll5 they were
obviously felt necessary by Parliament }to assure compliance
with the conditions of parole."ll1® He held that the
additional period of imprisonment required to be served was
not arbitrary, since it was prescribed by law.ltl? while the
conéequeﬁées of forfeiture were "drastic," they did not

A . , . .
amotint to punishment.'l8 Thus, the proscriptions in the

Bill of Rights against arhitrary detention and cruel and

unusual punishment were not offended by the Parcle Act.



Bill of Rights arguments were similarly dismissed in

R. v. Connors.ll? Connors also chailenged the imposition of
‘an addi?;zgﬁl period of .incarceration as a penalty for
parcle forfeituié on the grounds that 1t constituted dodble
jeopardy as defined in section 11 of the Criminal Code.l20

. -
He had already received a term of imprisonment as punishment

for the indictable offence committed while on parole. The
lost remission time and re-service of street time were added
on top of that sentence. The Court held that there was no
double jeopardy in the circumstances, since loss of

remission and street time credit were not "punishment,"

Hart J. stated:

The statutory revocation of a privilege is not, in my

opinion, the type of "punishment” intended by s. 11 of

the Criminal Code.l2l

Thus, while the severe consequences of parole revocation
e regarded by courts as a necessary sanction to effect
compliance with parole requirements, the fact that parole
itself was a privilege prevented the extended periods of

incayceration imposed by the Parcle Act from heing regarded

as "punishment.”

" The concept of mandatory supervision introdiced by the

1969 amendments to the Parole Act required prisoners who had
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been released on the basis of earnedjand'statutory remission
to be subject to supervision in‘fhe community as if they
were on parole.l22 fhe forfeiture and revocation provisions
of the Act were also applicable to those on mandatory
supervision.123 Thus, those who prior to these amendments
would have been given unqualifiea early release on the basis
of accumulated remission were now required to accept
conditions of release, undergo supervision and risk
forfeiture of their remission and re-service of time on
release iﬁ the event of revocation or forfeiture of tﬁei£
mandatory supervision. Coqsistent with the decision in
Howley that remission awarded prior to the introduction of
the 1969 amendments would be lost upon revocation or
forfeiture of parole thereafter, prisoners were required to
submit to mandatory supervision even though their remission
had been credited before mandatory supervision came into

existence.124

While the effect of revocation of mandatory

[}

supervision was the same as if the inmate's parole had been

revoked, it was arguably wmore harsh. The person was

entitled to be released solely because of good conduct and

industrious bhehaviour in the institution. Thus, in revokin
‘ ke

mandatory supervision, the Parq}é“Board was not merely

withdrawing a privilege it had granted, it was extinguishing

—
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a credit the prisoner had earned. This distinction, 125

L
however, did not result in any difference in the manner in
which mandatory supervision cases were dealt with in the

courts. As Kennell J. stated in Ex parte Lambert:

'Whetﬁé:4wisdom or unwisdom resides in the scheme ....
is not for me to say. The consequences of the
construction ... may seem unduly harsh, bhut the
interpretive process must give effect to the plain
words of the drafting.126

L\

All of these cases anerated by the Criminal Law

Amendment-Act of 1969 point—out one dominant -characteristic

of the Canadian penal sysﬁem during this era - that {s, the
immense powers exercised by the National Parole board. Its
decision to revoke an inmate's'full parole or even day
parole had grave consequences. The length of time the
person could be requiréd to spend in custody could be
lengthened considerably bheyond the duration of the sgentence
imposed by a court. In addition, the Board was given
jurisdiction to supervise those who were entitled to be
released other than on the basis of the Board's

decision to grant parole - i.e. those who had accumulated
remission time. Further, it could revoke the release of
these inmates. All of these powers were supplementary to

the broad powers given to the Board to grant or revoke



&

'S

parole under the 1958 Parole Act and recognized in In re

McCaud. The era following the passage of the 1969

~amendments therefore "was the period of greatest power for

the National Parole Board and of the most harsh measures in

v

terms of revocation and forfeiture."127

Notwithstanding the magnitude of the Board's powers,
N
it was not answerable to the courts for the exercise of its
discretion. The Board was, however, required to abide by

certain mandatory requirements of its enabling statute. The

- Actl28 gset out a series of procedures that were to be

followed in the course of suspending and revoking parcle.
Section 16 empowered a Board member to cause a warrant to be
issued suspending an inmate's parole "whenever he is
satisfied that the arrest of the inmate is nécessary‘or
desirable in ordeé\§o prevent a bhreach of any term or
condition of the parole or for the rehapilitation of the

inmate or the protection of society.” The inmate was then
remanded into custody pending a review of the matter by the
Board within fourteen days.l29 These provisions were
interpreted as imposing a positive duty on the Board to act
within the specified period. If it did not do so, it was
without jurisdiction to revoke an inmate's parole.l30 1In

other words, these provisi'hs entitled parolees to certain

procedural "rights". The Board could revoke parole only
o,
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after it had reviewed thetégz;er and "conducted all such
inquiries ... as it considers necessary."l31 Howevér, the
parolee was not‘always entitled tb these proeedufél righté.
The Board could rely on its plenary discretion‘to revoke
parole without abiding by the procedural code conpained in
the Act;l32- Thus, the right to a review and ‘an inquiry
under the Act obtained only if the Board chose to invoke the
procedure.l33 Strictly speaking, the inmate éanhot be =zaid
to have had any "rights" if the Board was obliged to afford
;hém only if it so desired.
t

Inmates did, however, come to possess one co érete
right under the Parole Act. The.1958 Actl34 introduced a
requi;gment thal the Board consider the paréle el%gibility

. »
of every penitentiary prisoner.l35 This duty was

interpreted by the Federal Court in Ford v. National Parole

Board:36 as entitling a prisoner to have his case considered
bf'thelBoard at the point at which he had spent the minimum
duration of his sentence necessary to be eligible for
releésé.,-Tﬁe Court made clear that it was not suggesting
that the Board's decisions were reviewaﬁle; rather, that. the

Roard was merely obliged to make a decision in relation to

each prisoner:

Defendant's principal argument was to the effect that
- -5

the granting of parole is a privilege and not a

G
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right. That is undoubtedly S0 as 1is the-argument thét'
the decision by the Parole RBoard to grant or refuse to.
grant parole to an inmate is an administrative act
.which should nét be interfered with by the Courts
unless the rules of natural justice have been
infringed, which is not suggested here. I_fiﬁd no
dAiffic g} however in making a distinction between the
granting of parole which is a privilege to bhe
exercised at the solelﬁiscretion of the National
Parcle Board affer a review of the inmate's record and
the making of such a review at times requiréd by the
Act and Regulations made thereunder, which in my view

is a right.137

Interestingly, EPe.date at which FPord was to be
eligible for parole had changed when he was in prison.
Originally he would have been eligiblé for parole in 1975.

According to amendments to the Parole Regulations passed in

1973,138 he would have to wait until 1978. Walsh J.
\

referred to the Interpretation Actl39 and cases dealing

with the retrospective application of statutes that take

away rightsl40 and concluded that the 1973 regulatioﬁs could

Pas
granted right to a review in 1975. No reference was made by

not operate so as to deny the prisoner his previocusly m\
/—d‘

Walsh J. to the Howleyl4l case in which an opposite
conclusion had been reached as to the ability of legislation

to extinguish previously accrued remission time.l42
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With passage of the Federal Court Actl43 in 1970 new

-

possibilities arose for the review of decisions of the
National Parole Board. The Act split the Court's
supervisbry jurisdiction betweén the.Trial Division and the
Court of Appeal. The Trial Division was given "exclusivg
original jurisdiction" to review by‘waf of the prerogative
writs the decisions of "any federal board, commiséion or
other tribunal."l44  The Court of Appeal had jurisdiction to
review and set aside a decision or order of a federal hoard,
commission or other tribunal “"other ﬁhan a decision or order
of an administrative nature not required hy law to be made
on a judicial or quési—judicial basis."145 Thus, review of
federal tribunals by way of the 'prerogative writs (other

r

than habeas corpus) was transferred from the superlor courts
J . :

of she provinces to the Federal Court. If decisions of the
Parole Board could be characterized as "judicial or -
éuasi—judicial”, the Feﬁeral Court of Appeal would h;ve
jurisdiction to review them. OH the other hand, if the
Board's proceedings were entirely administrative, the Trial
Division could review them on such grounds as were
recogniéed at common law. There was no certainty, of
course, that either remedy was open to prisoners who
challenged the Board's powers. For exampléulif the Board
was found merely to exercise adminiétrative functions for

which there was no common law remedy, the Federal Court

would have no supervisory role to play.
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The first review possibility was explored in Howarth . .

V. Naﬁional Parole Board,l146 fThere the prisoner challenged
the Board's decision to revoke hi; parole on the bhasis £hat
it dia not afford him reasons for the revocation nor an
opportunity to be héard. He sought revieﬁ in the Federal
Court of Appeal on a sectioﬁ 28 application. The Supreme
Court of Canada held that the Board's decisions were not
required by law to bhe made on a judicial or quaéi—judicial
basis and, therefore, that they were explicitly excluded
from review under section 28. The mq?orityl47 relied on the

statement of Spence J. in In re McCaudl48 that the Board's

discretion to determine the place where a prisoner was

" required to serve his sentence was "not in any way a

judicial determination"l4? in concluding that “section 28 did

not apply.150 . _ Py

The Parole Act had been amendedl?l! since In re

McCaud. While the Act had previously required the Board

merely to review the case of a suspended parclee, after 1969
the Board was obliged to "review the case and cause to bhe
conducted. all such inquiries in connection therewith as it
considers necessary."1532 The majority in Howarth, however,

did not regard this change as imposing any new obligation on

the Board to proceed in a judicial or quasi-judicial

fashion. While some common law remedy might have been
: -

\
e

™~
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available ard, therefore, some cause of action before the
Trial Division, there were no grounds for a section 28

review.

Dickson, J., as he than was, wrote a dissenting
judgment.153 He began by noting the importance, but

long-standing neglect, of parole matters:

The question is an imporﬁant one for the law has
erected manifold safeguards to protect the civil
rights of‘a person accused of crime, and gives to a
person released on probation a protective shield of

due process, (Criminal Code, s. 664) but hitherto

evinced small regard for the civil rights of a person
to whom parcole has heen granted. It falls now to

decide whether the enactment of the Federal Court Act

... has changed all of that.l15%4

He went on to interpret the duty ﬁs éctfon'a‘judicial
or gquasi-judicial basis broadly; that.ié, that it includes
.any duty to observe the principles of natural justice.155
In his view, it was the magnitude of the intérests affected
by the tribunal which determined whether the rules of
natural justice must be gbserved in arriving at its
decisions or orders. Dickson J. recogpized the interests

dealt with by the Parole Board as substantial. It was

.
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perhaps the most forceful statement on the “rights" of
yparoleés ever made by a member-of thé Court:

Revocation of parole is not a part of the criminal
prosecution and éipé:ole prisoner can hardly be
,regaraed as a "free" man. He stands charged and
.convicted by due process of law. While paroled he is
still a'convicted prisoner. But he has been given a
large measure of freédom as part of the rehébilitative
process and the imminent loss of that freedom does not

find him entirely without rights. I fail to see how :

N it can be contended that parcle is a mere privilege or

act of grace and favour, on the part of the Parole
Board, conferring no rights on the parolee and subject
to withdrawal at will. The parolee is given his
liberty and an opportunity to be uﬁited with his
family and friends, to further,his education, to seek
and obtain employment. and subject to the terms of hi’s
parole ahd the statute to enjoy the privileges of a
free man and the prospect of ultimate restoration of

full civil status. All of this is a precious right.

It cannot be argued successfully that the parolee
remains in the custody of the warden of the prison or
the Parole Board and that parole and revocation of

parole are mere changes in the form of custedy.

y

S
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Confinement. in a cell and liberty under parole are
" simply not comparable. Thougﬁ subject to the
, sﬁpervision of a parole officer, the liberty of a
parolee is extensive and is extinéuished by
incarceration. By any test, Aincarceration upon

‘revocation of probation (sic) is deprivation of

freedom.156

This was obvicusly a marked departure from the

decision in In re McCaud in which Spence'J. had referred to

L)

the absolute discretion of the Board to determine whether a
prisoner’'s sentence was to be served in or out of an
institution. Yet Spence J. concutred with Dicksgn J.'s
assessment of the board's powers and responsibilities in
Howarth. Dickson J. distinguished McCaud on the basis that
the Federal Court Act had introduced new review mechanisms,

RS
and amendments to the Parole Act had .lmposed a requirement

that the Board act in a quasi-judicial 'fashion in revoking

parole.l56

P

While the majority in Howarth rejected the plaintiff's
claim that the Parole Board's .decisions were subject to
judicial review, for two reasons this did not foreclose

access to the courts by paroléis altogether. First, it is

clear that Howarth was based sqlely on the jurisdiction of
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the Federal Court of Appeal under section| 28 of the Federal

S |
Court Act. Tt A4id not address the avatlability of review by
the Trial Division on common law grounds under section 18.

Second, no reference was made to the Canadian Bill of Rights

in the decision. ' Thus,. it was still possible that the Bill

-imposed'upon the Parole Board duties to proceed in

accordance with natural justice or in conformity with \\\\

N\
AN

judicial or quasi-judicial standards of procedural
fegularity. Not even in Dickson J.'s dissent, in which

N
"rights" of parolees were recognized, was there reliance on

the provisions of the Bill. Clearly, the application<of the

Bill had not been argued.

™

-

Other courts, however, did not interpret Howarth this

way. For example, in Ex parte Lambert,l®8 Pennell J. ruled

on a habeas corpus application that the Parole Board had no

obligation to act in accordance with principles of natural
justice. Thus, even though "it may be a fair incident of
revocation proceedings to give the inmate a hearing ... the
great weilght .of judicia} authority has held that it was not
the intention of the lawmakers £hat it be necessary."15°
Howarth was interpreted by the Court as an endorsement of

'In re McCaud. Decisions of the Parole Board, therefore,

were still viewed as completely unreviewable notwitﬁéianding
that the majqQrity in Howarth confined itself solely to the
jurisdiction of the Federal Court of Appeal under its

enabling statute and explicitly left aside the question of



L
50
review by way of the prerogative writs, including habeas

corpus. The result in Lambert was partdcularly curious

given Pennell J.'s own decision in the earlier case of EX

parte Beauchamp.160 There he‘held that the result in In re
McCaud did not relieve t%e Parole Board from acting fairly
"in accordance with the principles of proper justice.“161
'As such, the Board sﬁouid give the parolee an opportunity to

be heard before it revokes parole. Apparently, Pennell J.

regarded Howarth as reversing his holding in Beauchamp.

With respect to the application of the Bill of Rights,

courts continued to follow In re McCaud, hqlﬂing that the H~//

Bill simply did not apply to parole decisions. For example,

it was argued in EX parte Thompson162 that the procéss of

parole revocation operated so as to deny a parolee of
liberty without due process of law. 163 The Nova Scotia
Supreme Court concluded that since Thompson had been duly
convicted of a crime, he had lost his liberty hy due process
of law. 1In other words, liberty on parcle was not regarded

as an interest protected by the Bill of Rights.

Similarly, in a decision of the Federal Court,164
‘Howarth was interpreted as confirming the inapplicability of

the Bill of Rights to the Parole Board. As such, the

revocation of the privilege to he at large while serving a
sentence of imprisonment "is no£ impeded by any of the
safeqguards that sténd between the individual and the
collective will of society to interfere with his rights."l65l

!

.
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The Supreme Court of Canada'wés given an épportunity
to rule on the two issues not addressed in Howarth in
Mitcheil v. The ngen.166 There was no issue of
jurisdiction to be dealt with as the case arose on a habeas

corpus application. The effect of the Bill of -Rights was

arqued fully. The facts of the case, which Laskin C.J.C.
found "tend to shock from their mere narration,"l67 were.as

follows.

ﬁichell had been released on parcle on November 9,
1971. His senténce was to expire on january 1, 1974.. on
December 23, 1973, one week beforé the end of his sentence,
he was%Warrested without any explanation, other than being
told .that his parole had been suspended. On February 8,
1974, the National Parole Board revoked Mitchell's parcle.
Since he received no credit for time spent on release, he
was required to re-serve that period of time (about three
years) in close custody.

(

A majority of the Court held that In re McCaud and
<

Howarth were determinative of the issues before it. Ritchie
J.168 held that there was no basis on which to review the

Board's decision to revoke parcle on a habeas corpus

application since there was no jurisdiction to go behind the

warrant of committal authorizing the parolee's detention.
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However, he went on to say obiter dicta that even if there
was jurisdiction to review actions of the Board, no review

would lie because the Board, according to In re McCaud and

Howarth, has an absolute discretion to grant and revoke

parole. It is not obliged to act in a judicial or

1

guasi-judicial .manner. Therefore, there is no legal basis

on which to review its decisions.

With respect to the Bill of Rights, Ritchie J.
(SR -
concurred with the views expressed by Martland J.169 myo

provisions of'the Bill were asserted by Mitchell. First, he

argued that he had been denied the right in s. 2(c)(i) of ,
the Bill to be informed promptly of the reasons for his
arrest when his parole was suspended. Martland J. answered

4

this argument by stating that the Bill of Rights could not

restrict thelbroad powers of %he Parole Board to revoke
parole in its absolute discretion. Thus, the Bill could not
impose an obligation'on the Board to give reasons for its
decisions. The parolee was simply entitled to be told that
his parole had been suspended, and later, that it ﬁad been
revoked. While Martland J. supported this conclusion by
referring to the Court's decision in Howa}th, nothing had
been said in that case about the impact of the Bill of
Rights on the Parole Act. Neither had énything been said in

In re McCaud about s. 2(c)(i) of the Bill of Rights.170




Second, Mitchell invoked s. 2(e) of the Bill which

entitles a person to a fair hearing in accordance with

principles of fundamental justice in the determination of

his or her rights and obligations. Martland J. followed In

re McCaud holding that since parole is not a right, the

parolee was not entitled to a hearing.

Chief Justice Laskin in dissentl7l characterized the

Board's authority as follows:

W

The plain fact is that the Board claims a tyrannical
;uthority thatAI believe is without precedent among
administrative agencies empowered to deal with a
person's liberty. It claims-an unfettered power t5
deal with an inmata, almost as if he were a mere
puppet_on a string. .What standards the statute
indicates are, on the Board's contentions, for it ES//J
apply ;ccording to its appreciation and without
asi?untability to the Courts.. Its word must be taken
thé% it is acting fairly, without it being obliged to™
give the-slightest indication of why it was moved to

suspend or revoke parole.l72

Laskin, "C.J.C. dismissed the appljcation of Howarth to

the matter for the two reasons given above; i.e. that
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Howarth dealt soiely with a'jurisdictional issue, not the
géneral.susceptibility of the Boﬁra to ;eview, anq that
Howarth did not involve consideration of the Bill of
Rights. He would have required the Board to act fairly,
afford the parolee a hearing and give reasons fér the

suspension and revocation of Mitchell's parole.

Spence, J. felt bound in his separate dissent to

distinguish his own judgment in In re McCaud. He stated

that at the time McCaud was decided, revocation of parole
did not give rise to the forfeiture of remission.l173 This
was the consequence of amendments made to the Parole Act in
1969.174 Since remission credit§ were "very important
personal rights,"175 'the Board could not be acting purely in

an administrative capacity when it deprived a prisoner of

those rights.

-

When Mitchell was decided, the Parole Board was at the
peak gf its powers.l76 By way of the 1969 amendments to its
statute, the Board wags given jurisdiction to supervise those
who had previously been permitted coﬁplete_freedom. Its
decision "to revoke parole resulted in prisoners re~serving
their street time and forfeiting their remis;ion credits,

including those earned before passage of the amendments. It

had absolute discretion to grant or revoke parole. Courts
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Al
could not interfere with the exercise of the Beard's powers,

even to the extent of ensuring that. the Board observed
‘minimum procedural safeguards. Those subject to the Act had
no concrete entitlements whatscever other than to be

considered for parole on their parole eligibility date.

Legislative reform in 1977177 curtailed somewhat the
Board's powers by altering the consequences of revocation of
parole. The notion of forfeiture of parole automatically
upon commission of an indictable offence was abolished.l78
Paro}é@é whose parole had‘beeh revoked were to be credited
with street time.l79 while remission continued to be loét

“/’\\wdh revocation of parole, credit was given for earned
remissigh accumulated prior to the amendment.l80 1n
addition, the Board was empowered to re-credit any remission
forfeited on revocation.l18l Thus, the consequences of &
pa;ole revocation were ameliorated by the 1537 amendments.
In the proc?ss, however, the Board was given the additional

3 .
discretion to revoke the parole of those who had committed
serious crimes on parole. It was also given authority to
determine what amount of rémission time the parolee would be
entitled to keep. The extent toéwhich the Board's decisions

. . R .
. were reviewable remained, therefore, a significant issue

even after the 1977 amendments.
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Just as with otﬁér changes in parole law, 181 aﬁ issue
arose with respect to the treatment of p}isqners whose
sentences had been fiiéd according to the law égiéting prior
to the 1977 modifications. In particular, while the

Criminal Law Amendment Act of 1977 abolished the concept of

parole forfeiture and gave credit for street time, many
prisoners were at the time serving sentences whose length
had been calculated according to the formula in the Parole
Act prior to 1977; i.e. with double—service of street time
and coﬁpleté forfeiture of remission. Two prisoners -
challenged the duration of their sentences on the basis that
, . ' N ,
they were entitled to the benefit of the new legislation
even though their sentences,haé been .computed before'{ﬁﬂtqok

effect. Because of the apparent absence of any governing
. .

provision of the Canadian Bill of Rights and the Supreme

Court's decision on a similar issue in Howley, 183 these

prisoners sought recourse under the International Convenant

on Civil and Political Rights and the Optional Protocol

thereto, to which Canada had recently become a signatory.184

The two prisoners, Van Duzen and Maclsaac, brought
separate applications asserting that Canada was in breach of
its obligation under the Covenant to bring its domestic law

into conformity with the rights contained in it.185 |In

s
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particular, they alleged that Canada had failed to "afford

them the rights contained in Article 15(1) of the Covenant:

'Article 15

1. No one shall be held guii%& of anyfcriminal
offence on account of any act or omission which did
not constitute a criminal cffence, under national or
international law, at thé time when it was commit;ed.
Nor shall a heavier pgﬁalty be imposed thaﬁAthe one
that was applicable at the time when the criminal
oéfence wgs committed. I1f, subsequent to the
commission of the-offence, provision is made by law
forhthe iméésition of é lighter penaltY; the offender

shall benefit thereby:

It was argued on behalf of Van DuZen and MacIsaac that

the Criminal Law Amendment Act of 1977 introduced a "lighter

penalty" for breach of an indictable offence since it gave
credit for time served while on parole-and permitted the
recrediting of remission. Canada responded by érguing that
the consequences of commission of an indictable offence
while on parole were administrative sanctions, not a
““penalty" in the sen;e in which that word was used in

Article 15 of the Covenant. With respect to Van Duzen, the

N

United Nations Human Rights Committee determined, without

Ed



.. deciding the substantive issue, tHat it ought not to grant
the petition because he had already been released on

parole. While Van Duzen hgd'been seeking complete release
p _

B

on the basis of a re—calcﬁlation of his sentence, the
Committee ruled that release on parole was an adequate

‘result of his claim "since the risk of re-imprisonment

depends upon his own behaviour."186

. . ////_____‘

In MacIsaac's case, the Committee stated that it‘rﬁg/
impqssible to know whether the law prior to 1977 had beeﬁ
more harsh in its treatment of those who.committedhgffences \\\\
while on parole than the later law. The judge who ;éntencedp
MacIsaac for the offence may well have taken into account
the consequences of parole forfeiture in‘aqriving at the
appfdﬁriate sentence. As such, whetler MacIsaac would have
received a ﬁore favourable treatment after introduction of
the 1977 amendments was purely a hypothetical question.187

/

While these cases were unsuccessful in terms of
obtaining a declaration that Canada was in violation of its
international human_rights commitﬁe;ts, they were Y
significant for two reasons. First, the Committee did not

rule specifically that the prisoners were not entitled to

e rights they asserted. If Van Duzen had not been

~. _f‘ ’
rfleased on parole or if MacIsaac had been able to 1
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demonétrate that his sentence was of a duration more
appropriate for someone whose parole had not been forfeited,
the result might well have been different. Second} tﬂey
demonstrated-thgt a new means for asserting putative rights
had become.qvailable to prisoners and that Canadian la& may,

, . - . .
in the process, be opened to close scrutiny by an

_international body. The decisions of the Committee are not

y

. binding on the state parties the way decisions of dome‘tiq

courts would be. Yet, as Zuijdwijk has pointed out, "the

"impact of a finding against the respondent state will be

substantial."188 The possibility of that outcome was
manifested by the Van Duzen and Maclsaac cases and fofrthat

reason, their importance should not be underestimated,

Passage of the Criminal Law Amendment Act of 1977 did

not result in any substantial alteration in the extent to
which courts were willing to supervise decisions of the
National Parole Board. It was clear that deference to the

Board's expertise was to continue: ?

The Parole Board has been given the duty and power to
make their decisions without the expectations of court

scrutiny thereafter. They are far better fitted to

make the decision than a judge in court.
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It is sensible that this power should

every inmate who has a sincere desire
himself, they must face a dozen 'whose

. desire is to confuse the parole board

themselves. Much of the parole board'

61

be granted. For
e

to rehabilitate

6nly sincere

into thinking

they have a sincere desire tc rehabilitate

8 decision must

be based on experience, psychology and knowledge of

the pfisoner. None of those can be comminicated by

the written records.189

.

i
)

Further, the status of the inmate as a convicted

person continued to affect the extent to which courts

required the Board to comply with the principles of natural,

justice:

Pt

... [Clourts should exercise restraint expecially

)

where prison authorities are -under the pressure of

making "on the spot decisions." I would apply such

caution in cases where a designated officer of the

Board has decided to suspend mandatory supervisign,

which is, after all, a conditional release reducing

the time that a judge has 'or a judge and jury have

sentenced a person to prison.190

.
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Owing to developments in the Supreme Court's approach .
to administrative law in recent cases,l?l including cases
involving prison officials,192 court;_did é;;é“éq regard the
prodedures and déciéons of the Parole Board as hav}ng an
orbit, however 1oosé, aréund'the principles of natur?l
jusﬁice. In ﬁgdition, regulations passed in 197é obliged
the Board to hold hearings.l193 They also required it to

give notice to&g parolee éf the information to be considered

by the Board in determining whether to grant parole and give

reasons for its decisions.194

. In Dubeau v. National Parole Board, 195 smith D.J. -

granted an application under Section 18 of the Federal Court

Act to review a decision of the Parole Board revoking the
applicant's parole.196 Dubeau argued that he was entitled

to have the assistancé of céunsel at his parocle revocation
hearing. Smith D.J. found that the Board had "sole power

and absolute discretion in conﬁection with revocation of -
parole" and was "largely free to use its own judgment"197 in .

deciding how it should proceed. He also endorsed the

r

characterization of parole as a "privilege," not a
"right."198 However, he regarded the liberty of the parolee
to remain at large as an “interest"‘as well as a
"privilege."199 Aas such, thegBoard was obliged to act

fairly in determining whether or not the parolee shbuld be .

& :



deprived of his interests or privileges. n the

_ v .
~circumstances, 200 the Board had acted unfaifrly in denying

Dubeau counsel at his revocation hearing. e entitlement

to assistance at parole granting and post-suspension

hearings was later provided by regulation.20l

¢

)
\
- A

In a later case, Smith D.J. held»that the\entitlement

< .
to a hearing includes the right to attend at the| entire

-

hearing with counsel and to hear all of the evidence to be

introduced by the Board, in order to have an oppoatunity to

respond to it.202 .

The case did not deal, however, with the right to
receive advance disclosure of the evidence to be introduced
gt a Board hearing[ The right to notice had beep held by
some courts to be at’ best a moral rather than a iegal
obligation.203 To be fa%r, the Boird was simply regquired to
%gf?rm the inmate of the substance of the allegations to be

madé, even though providing copies of its reponts would have

been preferred.204 However, in Morgan v. National Parole '
Eggzg,205 £he Federal Court of Appeal went further in‘fuling
that the obligation on the Parole Board to act fairly
?:;vented it from revoking a parolee's rele%se at a
//;// ‘post-suspension hearing without giving him full disclésﬂre

0f the matters to be considered at the hearing. The Court

e o

Y
i
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held that where the Board intends to consider infofmation of

which tﬂ% parolee has noﬁ‘received advance notiﬂe,;the Roard

musg grant him an'édjournment in order to pe;mit‘him an

-opportuhity to prepare a response. In'addi@ion, wﬁile the

Board did nof have a specific legal obligation to in%orm the

inmate of the right to counsel at the hearing, failure to do

50 was "a further aggravation of the unfairness."206

Thus, in summary, it was the applicatfon to the Parole

B;ard of the common law duty to act fairly that‘evéntually

. opened up péssibilities for review of Parole Board decisions
on preocedural grounds. In the years immediately preceding
passage. of the Charter, courts were less reluctant to
intervene. in Ehe'parole decisién—makiné process to ensure
that the parolee's. interest in heiﬁg at liberty was not

. denied without due btocess than they had been even in the
1960s and 1970sL While regulatory change introduced several

. procedural safegquards, such as the right to notice, reasons,
and a hearing, it was clear that courts would regard these
as minima and would also require that thé inmates be given
otﬁer procedurél rights, such as the rigﬁt to counsel and

: )
the right to be informed thereof, the right to attend parole

suspension hearings, the right to disclosure and, where

appropriate, the right to an adjournment. The mer§!s of the

Board's decisons were still\beyond the 5Erutiny of the
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courts.207 iIn decisions such as Dubeau,208 Couperthwaite209

.

and Morgan,210 however, courts recognized that the Parake
Board could continue to exercise broad discretion and =

autonomy in its decision-making while the courts-ensured

[

that fair procedures were followed in the process. Implicit
) t
in these recent cases was the recognition that parolees,

though still under a sentence of imprisonment, possessed

. 4
interests that could be asserted in and protected by the

h!

"courts. In other words, they possessed judicially

enforceable rights.

(ii) Prison Discipline

¥

The Penitentiary Act2ll of 1960-61 empowered the

Governor~in~Council to make regulations for, among other

‘things, .the "custody, treatment, training, employment and

discipline of inmates."212 Regulatioos promulgated in-1962
set out a list of disciplinafy offenoos.213 Wher&eg the
previous legislation gave the Commissionef'of Peni&entiaries
an unfettered disorotion to create prison offences,?1l4 the
new Act and accompanying Regulations created a finite set of
infractions. Arguably, tho new regime actually offered

inmates less certainty as to the domain of proper conduct in

v

: &
the institution-since they were no longer entitled to have
: \

the list of offénces pOStedVin their cells.215 Further, new
. *'\ -
of fencds prohibited prisoners from breachlng prlson rules

<
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r .
set. out in so-called Commissioner's Directives,216 of which
they were often given no notice.217 The offences themselves

also tended to have an "open-ended"218 character, rendering “ﬁ
, : . (”
the categories of proscribed behaviour somewhat !

imprecise.219 .

The institutional head of each penitentiary was
responsible for conviction and punishmenf of prison
offences. Upon conviction the punishment usually amounted
to a‘loss of privileges (such as access to recreational
facilities, preferred work assignments pr'temporary absence

\
-
passes) unless, in the opinion of the institutional head,

the offence was "flagrant or serious."220 For the latter
types of infractions, the prisoner could face .loss of
. ..

remission, idissociation (i.e. solitary confinement)} or
A i .
corporal punishmgpf{ not exceeding fifteen strokes of the

strap.221

By contrast to the jurisprudence involving parolees
discussed earlier, in which courts resisted the articulation
of any theory of rights in addressing the legal entitlements‘
‘of parolees and phe powers of the Parole Board, an attempt
to fashion a comprehensive theory of prisoners’ rights was
made in 1968 in the context of prison discipline in R. v.
Institutional Head of Beaver Creek Correctidﬁql Camp, Ex'

- /
parte McCaud.2?22 There the prisoner223 sought review of the

1
L



decision of the insgitutional head to impose a punitive
sanction for commission of an offence under the Peniténtiary
Service Regulations. The facts were not beforé the Co;r£:
However, the pri#oner alleged that he had been denied a
hearing, the opportunity to present evidence, disclosure of
the charges against him, and that the punishment imposed on
him was not legally authorized. Tﬁus, the general is:ue‘
before the Court was whether the institutional head's
decision could be reviewed by way of certiorari for failure
to adhere to the principles of natural justice, or where
jurisdiqtion was otherwise absent. Certiorari would bé
available if the institutional head had an obligation to
proceed on a judicial or qua;i—judicial basis in
disciplinary proceedings. Such an obligation would arise .

only where sufficiently significant interests were the

subject of a tribunal's decision. Thus, in Beaver Creek the

Ontario Court ogkAppeal waé réquired to'characterize.the_
nature of the “‘prisoner's interests that were affected by the
imposition of punishment by an institutional ﬁead. Since
the issue was dealt with in a general way, rather than in
relation to a specific set of facts, the Court outlined a
general theory of the s;atus, rights and remedies of
prisoners. |

The Couét bégan with the propositién that an'

. institutional head generally acts purely in an

/
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administrative capacity, even when imposing punishment for
breach of prison regulations. However, there was a certain
domainlof decision—ﬁaking in which the institutidnal head~
was required to act judicially - where the civil rights of
the inmate were affected. The Court proposed a test for
determin;ng wheéher a particular decision mandated édherence‘
to judicial procedures:
i L
The proper' test to be applied is to ask whether the
proceedings sought to be reviewed have depfived the
inmate wholly or in part of his civil rights in that
they affect his status as a person as distiqguished‘
from his status as an inmate. If the application of -
this test provides an affirmative answer, in arriving

at that decision the institutional head is performing

a "judicial" act.224

The Court, in determining which rights an inmate
-3
continued to possess after conviction, stated another

general proposition:

It would be trite to say that an inmate of an
institution continues to enjoy all the civil rights of
\a person save those that are taken away or interfered

with by his having been lawfully sentenced to

impf&sonment.225
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While the Céurt may have regarded thig_ai\a "trite"
statement, it was really the first occasion on which any
Canadian court had.given expression to the legal status and
rights of prisoners. It was clear, however, that
notwithstanding this sweeping principle, the Court regarded
prisoners as retaining few reeﬁ rights. Notably, it did npt
say that prisoners retained ali civil righté other than
those expressly taken away.:  Rather, they merely retained
those civil rights that were not inconsistent with
incarceration. As éuch, the Court held that prisoners had
no right whatsoever to liberty or to possession of proberty,

unless such rights were expressly granted to them under the

Penitentiary Act. Similarly, they had no right to enjoy any

privileges that officials might permit them while in
prison. Neither did they have the right to earn remission
time.226 Thus, the decision of an institutional head to
‘impose a puniéhment that affected a prisoner's liberty
‘(e.g. solitary. confinement, refusal of temporary absence
passes), property (e.g. dispositioﬁ of perscnal effects) or
other privileges (e.g. visitation, recreation) did not have
to be made on a judicial or gquasi-judicial basis. E
Therefore, it would not be reviewable by way of certiorari;

LT

On the other hand,  since forfeiture of statutory
. ¢ .

remission would affect the duration of a prisoner’s

&

da
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incarceration it would, therefore, %imit his or her liberty
not as a prisoner, but as a person.227 Imposition of
corporal puniéhment infringed an inmate's figﬁt to personal
security, since it was "punishment inflicted upon the
person,"” not simply "punishment of the person."228 Thus,
where an institutional head punished a flagrant or serioué
breach -of prison regulations by a reduction in statutofy
remission credits or by physical means, judicial procedures"

would have to be folffided.

In addition, the Court held that prisoners may come to
be entitled to certain statutory rights contained in the

Penitentiary Act and regulations.229 While Canadian

penitentiary legislation haa always provided that prisoners

were entitled to certain dignities, 230 this was the first

occasion on which a court had actually referred to them asx'
"rights." However, the Court also held that the contents of
other legal instruments; such as COTTissioner's Directi;es,
did not apply to prisoners. In particular, a Directive23l

\, that set out a judicial progess to be followed in
disciplinary matters could not be invoked by a prisoner to
assert procedyral rights. Directives merely governed the
employment relationship between the Commissioner and

penitentiary officers. They did not in themselves create

civil rightg.



79

_ -
In those disciplinary matters in which instiﬂutional

heads owed allegiance to the principles of fundamental

justice, they must, acéording to Beaver Creek, afford

certain basic proce?ural regularities. fhe fnmatle must be
informed of the alleged offence‘;%ﬁ be given a fair
opportunity to present evidence. lThe decisioh_must be
arrived at judicially; that is, solely upon the evidence
properly tendered, not on irrelevant or -capricious grounds.

As in most of the parole cases discussed earlier, the Court

dismissed the argument that the Bill of Rights- enhanced the

legal rights of prisoners. Since the common law, as

o ] ) .
interpreted by the Court, regquired a hearing and other due
process protections whenever the inmate's personal rights

were affected by an institutional head's decision, the

Bill's guarantees added nothing.

While Beaver Creek was undoubtedly one of the most

significant cages in the Canadian laQ of prisoners' rights
for its articulation of an overall theory of rights, it can
be criticized on two bases. First, the soundness of
distinguishing232 the inmate's rights as a prisoner from
those rights enjoyed as a person may he questioned. It is
reminiscent\of the notion of civil death at common law since

it ascribes a truncated legal status to prisoners, rather

than simply prescribing which of their rights are dimin}shed

-

P
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as a necesgary consequence of incarceration. 'Thus, the
Court states baldly that-brisoners canﬁot enjoy any personal
liberty or property riéﬁts while imprisoned, whereas, had it
nbt bifurcated prisoners' rights from the righté of persons,
it could have ;tated simply that prisonérs‘ liberty and
rights to property were necessafily circumscribed while in

prison.

Second, having éreated two categories of rights, the
Court's actual blacement of certain interests in the
respective groups 1is open to question. ‘On the one Hand, the
prisoner had no right to physical liberty. Thus, a decision
to sﬁbject an inmate to solitary confinement, which has
severe emotional and psychological consequences,233 would be
purely administrative and immuhe from judicial.review.234
Og:the other hand, the infliction of a few strokes of the

strap could only follow a dete

ination of guilt accordiqg o
to a judicial process and the detision to impose such a
punishment would be amenable to [certiorari. Similarly, the
decision not to grant earned remission is administrative,
but the withdrawal of statutory remission had a judicial

quality, even though the effect of one is "functionally

identical"235 to the other.

Still, notwithstanding these criticisms, it was clear

after Beaver Creek that disciplinary proceedings would,'in

~
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certlain cases, bé reviewed for-alleged failure to comport
with principles of natural justice. qué, where an inmate -
was convicted of a disciplinary offence in a hearing
congisting only of gttempts to get an inmaté to admit guilt,
the proceedings were gquashed.236 Similarly, where no oral
evidence was introduced against a prisonér and, therefore,

no opportunity was given to him to question witnesses, the

conviction was set aside,237

After. passage of the Federal Court Act238 in 1970 an

analogous . issue arose in the disciplinary context as had
occupied courts in the area of pafole; that is, whether the
Trial Division or the Court of Appeal had jurisdiction, in
‘this case, to review decisions of institutional heads. The
Court of Appeal would have jurisdiction under section 28 of
the Act only if the disciplinary tribunal wés required by
law to act on a judicial or quasi-judicial basis. The Trial
Diviéion would play a supervisory role under section 18 if a

common law remedy, such as certiorari, was available.
;
|
The Supreme Court of'Canada resolved the issue in a
pair of cases launched simultaneously in the Federal Court,
each seeking review of the decision of a disciplinary board

imposing %\penalty of punitive isolation, restrictive diet

and loss of pri es for fifteen days for the "flagrant or
p'%vfigg y . g

N S

-
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sérious" offences of being two to a cell and being in an
indecent pésition. The plaintiffs argued that since tﬂey
were excluded from the disciplinary hearing,. the board had
failed to proceed fairly. ICommissioner's Directives
required that inmates be given notice of the charges

alleged, disclesure of a summary of evidence, and an

opportunity to attend the hearing to make full answer and

~

defence. In Martineau and‘Butters v. Matsqui Institution

Inmate Disciplinary Board239 the Supreme Court held that the

requirement in the Commissioner's Direéctives to afford
prisoners certain procedural protections did not amount.to a
legal requirement to proceed on a-judicial or quasi-judicial
basis, since the Directives, by contrast to statutes or
regulations, were not "law." Thus, no review under section
28 was possgble. This was in effect an endorsement of the
Ontario Court of Appeal's judgment in Beaver. Creek tha£

. “)
Commissioner's Directives did not create rights. Later, in

Martineau v. Matsqui .Institution Disciplinary Board {No.

2).,240 the Court held that the Trial Division had
jurisdiction to review disciplinary decisions on the basis
that they wére arrived at other than in accordénce with a
duty to -act fairly toward those whose interests were
affected by them. This duty to act fairly had a concrete
procedural context. It-was not simply an obligation to act:

in good faith. Decisions of federal boards and tribunals
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could, then, be reviewed in the Federal Court if the
procedures followed in arriving at those decisions were

insufficiently fair. - ®

Importantly, the Supreme Court in Martineau (No. 2)

did not adhere to the typology of rights‘set out in Beaver
Creek. The Court did not attempt to divide thé rights of
prisoners into those which were personal ananhose that -
attached to incarceratgd persons. Nor did it state in any
absolute way the rights the interference wiﬁh which would,
or would not, give rise to judicial review.w“Rather,
consistent with developments in the United Kingdom24l and
Canada242 in administrative law, the Court held that
judicial review was available across a large expanse of
interests, not just where "rights" in the strict sense were
being dealt with. It fell to the reviewing court to
determine what degree of cohpliance with the rules of
natural justice had to be met by the tribunal of first
instance. But .it was clear that prisoners had the right to |
expect fairhtreatment in the adjudication of their liability
for disbiplinary of fences and that they had a means of

securing a remedy in the Trial Division of the Federal

Court.

The majority decision by Pigeon J.243 manifested a
certain caution in arriving at this result. After finding
that the disciplinary board's decision was open to review,

he stated:

L b
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This is subject to the exercise of judicial discretion
and in this regpect it will be essential that the
requirements of prison discipline be borne in mind,
just as it is essential that the réquirements of the
éffective administration of criminal justice be borne
in mind when_deqling.with applications. for certiorari
before trial.... It is specially important that the
remedy be granted only in cases of serious injustice
and that proper care be taken to prevent such
proceedings from beiné-used to delay deserved
punishment so long that it is made i%effective, if not

altogether avoided.244

The minority decision245 by Dickson J., ab he then
was, exhibited no such hesitancy. He rejected the|notion

that judicial review was confined solely to thos

tribunals

that dealt with “rights." The existence of jydicial review

.

should not depend on whether the issue at s¥ake involved
'rights, privileges, legitimate expectatiofis, or other
entitlements. The nature of the intebest should merely be a
factor in determining the proper degree of %ntervention inla
particular matter:

In my opinion, certiorari avails as a remedy wherever

a public body has power to decide any matter affecting

o —



76

_the rights, interests, property, privileges, or
liberties, of ény person, 246

‘\_,.{\ - . ' . .
Clearly this constituted a complete’reﬁection of the

result in Beaver Creek which disallowed judicial

intervention in a decision iﬁvolving the ent;plements of a
prisoner ads a prisoner, permitting judicial review only of
matters that.affected the inmate in a personal capacity.

The words "any person"” employed by Dickson J. were obviocusly
intended to include ;risoners, especially given that the
case involv;d a prison disciplinary decision; Further, the
thiee thingé that the Ontario Court of Appeal had expressly
stated did not give rise to review were speéifically
includeé: property;~privileges and liberties. Finally, the
following words of Dickson J. removed any doubt that
Martineau was the most significant prisoners' rights case to
date: ;The rule of law must run within prison walls,"247
The full content of the rule of law as envisioned by Dickson
J. was not spegified, yet it was cleaf that it connoted as a
minimum'"e;ementary justice”248 and the right to petition a

court to compel a public body to act fairly in dealing witlf
\

o
a person's (including a prisoner's) interests.

It is the minority judgment of Dickson J. which has

. been relied upon in subseguent prisoners' rights cases and
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foIlowe§~by courts .in -resolving issﬁ%s relating to the

-~

réviqwability of decisions made by prison officials. For

example, pfisoners_reliéd on Martineau (No. 2) in arguing

 th§1 theylgefe entitled to be re?résented by counsel at
prlson disciplinary hearings. Wﬁ/je they were unsuccessful
in obtalnlng recognition of anré%solute right to ¢ounsel,
the courts did not rule out the possibility of legal

’representatlon.. In Re Davidson and Disciplinary .Board of

Prison for Women,249 cattanach J "held that a rlght to

counsel was incompatible with the necessity to make swift
disciplinary decisions in' the prison setting.  Hewever, a -
o

Tommissioner's Directive to the effect that refuests for
legal fepr;sentation.should alwafs be denied was
reprehensﬂéﬁb'and‘"invélig n250 Other courts held that
the preSLdlné officer should have a dlscrgtlon to allow
fcounsel to be present where necessary to do justlce251¢and

that courtL should only review that discretion where it is

exercised in a manner which is "patently unfair,"252

{ '
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(iii) Prison Conditions RN

~ . . ' .o .
T e . L
Prisoners argfsknt to prison as punishment, not for
. ~

punishment.253 ‘Thus, the conditions under which they are
. . heid and the treatment they recei:é while *incarcerated
amount to additional punishment. The punishment
¢

for commigsion of a crime lies in.the requirement to reside

should no

in prison w;th theqconcohiﬁant separation from family and
ffiends and loss of personal'freedom and }esponsibility.wj
.Thsg can be said to have been at least impfkfifxin Canadian
\ .
legié&ation governing prisoners as it has always required
that prison pfficials provide certain minimal conditions to
penitentiary residents.254 As mentioned; however, prisoners
= had no means of asserﬁing‘whatever entitlements had been

/

granted to them in statutes or regulations until the Ontario

: S
Court of Appeal in Beaver Creek recognized- these as
"rights."255 While in theory this declaration sh%gld have

allowe% p:iéoners to petition a court to review any failure
t

of prison officials to afford these conditions, there is no

. ; .

reported case of a prisoner deoing so. ' There are two

Y possible reasons for'this: One is Fhat prisoners were

, entigely content with tﬁe conditions under they were

incarcerafed.256 The ofhér is that there was no standard

agaaﬁst which to eyaluate the adequacy ofJ;Ai?on conditions
. . . N

- .




other than that contained in the Canadian Bill of Rights,

"which required that no law of Canada be construed or appli%ed

80 as to impose or authorize the imposition of "cruel apd
unusual treatment or punishment."257 Thus, the only
meaningful way in which prisoners. could challenge the
conditions under which they were detained was to

characterize them as cruel and unusual. This was obviously .-

a very strict test, which required more than a mere

v

demonstration that prison officials failed in their .

s

obligation to provide to prisoners that to which .they were

entitled under the applicable regulations. Qk
1
Not surprisingly, subsection 2(b} of the Bill had its

greatest application in.sentencing matters. While

sentencing is~nQi£‘in itself, within the scope of this

paper, the interpretation given to the protectidn against
/ i’ .

cruel and unusual punishment in those cases is relevant to

the Bill's application to prison conditions.
=5 I
The first sentencing case dealing with subsection 2(b)

- o
of ‘the Bill of Rights was decided in 1964.258 The Manitoba

Court of Appeal ruled that a sentence of corporal punishment

.

for commission of a particularly brutal gang rape was not



“cruel and unusual." At the time, the Criminal CodeZ259

b}qvided that a person who commitﬁed rape was "liable to
 imprisonment for life and to be whipped."260 The accused
had been sentenced by the trial judge to fouf years'
imprisonment and t6 fiv§bstrokes of the strap to be applied
"on two pccasions in their first year of iﬁprisonment. This

Fl

- particular punishment was administered by the prisoner"beiné
"beaten upon iis bare buttocks with a leather strap®, which
was obviously a "pa;nful and humiliating process."261 The
trial! judge could have subjected the accused to the 1$sh,
but sentenced them instead to the "lesser punishment” of

paddling.

. .
In rejecting the suggestion that such a punishment was

cruel and unusual, Schultz J.A. made three points. First,

Parliament passed the Bill of Rights,kngg}ngbfu 1 well that

corporal punishment was provided in the Criminal Code and
elsewhere. Therefore, it had no intention of abrogating
those statutory provisions when it enacted the Bill of .

~ ' .
"Rights. Second, the Criminal Code was specific legislation

whereas the Bill of Rights was general. As sucﬁ, generalia

speciabibus non derdgant or "general words do not derogate

from special."262 Finally, the sentence did not, in any
case, amount to cruel and unusual punishment. Imprisonment

may-in some cases'be even.more cruel than corporal
\ .

L : N
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punishment. Further, even if paddling was cruel, it was not

unusual: _ )
[clorporal punishment is not unusual in any sengg of
the wora; in some form or other almost every one has
received it. Discipline in'prisons, in the hoﬁe; in
I the school is, to some extent, enforced by corporal
punishment. Iflnot the most common, it.is certainly

one of the most common of all forms of punishment.

With respect, I think that it is wholly unrealistic to

\\\iﬁntend that it is "unusual."263 7/

AN -,
*Thus, if a prisoner sought to rely on the Bill of Rights to

4

protest prison conditions, success would depend on a showing_ °
that the impugned conditions, no matter how cruel, were also

unusual, in the sense that they were uncommon. According to

~

this reasoning, if prison conditions across the country were
' ' ’

uniformly deplorable, there could be no complaint.

A similar approach was taken by the British Columbia
Court of Appeal when it was asked to declare the death
penalty to be cruel and unusual punishment in R. v. Miljer
and éockrlell 264 The Criminal Code at the time pun shed

murder with the death penalty only if the victims were

;
)
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:ﬂégiicé‘officers or  prison guérds, acco}ding to an amendment

| passed in 1973.265 Miller and Cockriell had been convicted
of murdering a police officer and sentenced to death.
Robertson J.A.266 was loath to interfere with a statutory
provision that had éo recently received parliamentary
attention. He was particularly averse to finding that the
provision was.inoperative for conflict with the Bill of

| Rights fof then the energy of Parliament would have been
"utterly and completely ineffective." It "migh£ as well

have saved its breath." The provision would be reduced to.

"words written on the breeze™ énd the Criminal Code rendered

._"a sorry mess."267
-

Robertson J.A. gave three reasons for not finding any

' L
breach of subgection 2(b) of the Bill of Rights, -which

roughly corresponded to those given by Schultz J.A. in R.

v. Qick,.Penner and Finnigan.268 First, Parliament would

nOt'gévQ*Eififszhe 1973 amendment to the Criminal Code
. =

i
preserving the death penalty for murder of Jpolice officers

i~

and prison guards had it believed that hanging was an
unusual punishment. Thus, even éhough Parliament had not

specified that the death penalty should apply

notwithstanding the Canadian Bill of Rights, as it could

have done, its actions could be taken as an indication that.

- : . ) [
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it believed that it was unnecessary to doléo, and the courts
should not interfere Qitﬁ the will of Parliament. Second,
gince épecific legislation dealing with imposition of the
death penalty was passed after the general proscription

against cruel and unusual punishment in the Bill of Rights,

the specific should override the general as a matter of
statutory construction. Finally, even were one to assume

that hanging was cruel 'punishment, it was npt unusual:
I?\England from time immemorial murder wa;jpunishable
%y death. It was so in Canafla before Conﬁeéeratioh.
'Since Confederation it has £een the prescribed
penalty, though_in 1961 certain classes of murder
became punishable by imprisonment for life instead of
by death. The fact that since 1962 the Cabinet in
their wisdom have chosen to allowtno sentences of\\
death to be carried 6ut provés nothing more than that
the sentiment of the majority of the members of
Cabinet has been against capital punishmént. In m;?

opinion punishment by death has not become an unusual

punishment. 269

A forceful dissent was written by McIntyre J.A. {(as he

then was). He began by rejectihg two of the basic premises
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upon-which Robertson J.A. had proceeded., First, while there
were differenées between the legal systems of Canada and the
United States, Canadian courts may look to American
jurisprudence. for guidance in the interpretation of the

Canadian Bill of Rights, particularly in this case since the

protections against imposition'of cruel and unusual

punishments in Canadian and United States law270 have a
B D" N .

common origin in the English Bill of Rights of 1688.271

Second, since passage of the Canadian Bill of Rights, courts

have not been bound strictly to follow the will of
Parliament. In fact, the courts have an obligation to
declare laws that conflict with the'giii to be inoperative,
as the Supreme Court of Canada had done in R. v.
Dybones.272. Robertson J.A. had rejected the relevande of
U.5. cases and had expressed f@deli£y to the céncept of
Parliamentary‘supremacy. Mgggﬁyre J.A. then wen£ on to

consider the meaning of cruel and unusual punishment with

resort to U,S. decisions.

Significantly, McIntyre J.A. regarded the expression

~

"cruel and unusual” as containing disjunctive qualifiers.

L4 H

In other words, a punishment that was cruel ‘but not unusual

would be proscribed by the Canadian Bill of Rights, and vice
versa273, Further, he was of the view that an unusual
punishment was not merely one that was imposed with'|

statistical infrequency but one that was "not clearly

A

r
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authopized by law, not known'in penak pracﬁice or not
acceptable by community standards."274 Having taken this
broad approach to what might constitute cruel and unusual
puniéhment, he went on to articulate various tests thaﬁ
could be used to determine whether the death penalt? was
such a punishment. The death penalty would be cruel ahd
unusual if it had no deterrent value or otﬁer social benefit
which would outweigh its obvious shortcomings as a
reformative or rehabilitative measure. Further, it would be
cruel and unusual if it fell short of community s andaras.of
decency, was unnecessarily harsh given adequate
alternatives, or could not be applied "upon a rational basis
in accordance with ascertained or ascertainable standards,
and if it is excessive and out of proportion' to the crimes

it seeks to restrain."275

-

McIntyre J.A. went on to find that statistics did not
show that the death penalty had any deterrent value. Given
that no- death sentence had been carried out since 1962, it
was also doubtful whether hanging contindZd to correspond
with public standards of decency. Neither was death a
necessary sanction given the alternative of life
imprisonment. Further, since the death penalty was rarely

carried out on those who had been sentenced to death, it was

reasonable to conclude that it was being impoéed~and witheld
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in an arbitrary way. Finally, death was an excessive

response to the commission of a violent crime. As such, he
L2

concluded that the death penalty was a cruel and unusual

punishment and its prescription in the Criminal Code should

be rendered inoperative for its conflict with the Bill of

Rights.

!

; Had MacIntyre J.A.'s interpretation of the Bill of
Rights prevailed, new means of chalienging conditions of
fmprisonment would have bheen made available, whereas they
had been almost completely foreclosed by the Manitoba Court

of Appeal's judgment in Dick, Penner and Finnigan and the

majority decision in Miller and Cockriell. However,

notwithstanding these two precedents to the contrary, the

Federal Court preferred thé views of MacIntyre J.A. as to
ivche meaning to be giﬁeﬁ to sbusection 2(b) of the Bill of

Rights in the first reported case276 in which prisoners

challenged the legi}ity of the conditions under which they

were held in a fedékgl penitentiarf. In McCann v. The
: e i 5
Queen, 277 a group of prisoners who had been placed in

solitary confiﬁement argued that th% regulation278 .
authorizing an institutional head to order a prisoner placed.
into "dissociation" was inoperative as it offended the Bill
of Rights protection against crueX and unusual punishment.
Heald J., as he then was, made the followipg findings of

——

fact regarding the conditions in solitary:



The cells are approximately 11' x 6

87

' in size with a

height of 11' -- they have three solid‘cement walls ~ ///
and a solid steel door. There are no windows in the

cell excepting a six-inch window in the cell door.

The 1light in ihe cell is on 24 hours a day. All of

the plaintiffs complained about ventilation in the

cells ... [TJhe—ventilatipn was poor and ... most of

the time the cells were either too hot or toco cold

... Concerning exercise, the evidence is clear that

certainly most of the time, the SCU inmates were

‘restricted to 30 or 40 minutes per day exercise.

] : )
While there was some suggestion from the defendants . b -

that there was fresh air exercise in the domed area,
the preponderance of evidence is to the effect that
[t

most of the inmate exercise was confined to the

corridor of H tier some 75 ft. in length and that
- . -l .

—

there was very little fresh air exercise .... \
Concerning "skin frisks," it was conceded that said
procedure was a necessary security precaution but
perhaps in some instances, more guards than were
necessary participated and observed said procedure. I
find that £he allegation  concerning the requirement to

always sleep in the same position in close proximity

'to the toilet.bowl has been established by the

évidence.279
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In addition, experts called by the plaintiffs variously

déscribed conditions at the BfitishGColum%ié Penitenéiary as
"among the most severel... seen anywhere", "grafﬁitous and
shocking,“280 "as seyeré as can possibly be made under
law;J281 "eruel, inhuman and a-degradation of the human
spirit, "282 and "atrocious".283 All gave evidence that the

conditions caused severe emotional and psycheological

distress and often provoked self-mutilation and suicide.284

Heald J. found that the first two of Robertson J.A.'s

reasons in Miller and Cockriell discussed abdve had no
application in McCann since no action of P;rliament was
impugned. Rather, it was merely.a regulation promulgated‘by
the Governor General in Council which was challeged. The
only issue that remained was whether the prison conditions
were actually cruel and unusual. He had "no hesitation in
concluding that the treatment afforded them in solitary at’
the B.C. Penitentiary has been cruel."285 Aas to whether the
conditions wefe unusual,. Heald J. concluéed that because the
conditions of solitary confinement served no positive'penalA
purpose,'did not accord with public qtanéards of decency and
X . \

propriety and were unnecessary because of adeguate

- n

alternatives, they were indeed,unﬁépal. Further, even if
a -
"unusual" meant "uncommon", or "infrequently imposed" as
[ .

{ﬂ - ,4:.\'
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Robertson J.A. had seemed to uggest, Heald J. would still
N7

have found the treatment the prisoners received to be

unusual since it was worse than that found elsewhere an id.

not appear to be imposed as a regular practice in any othe

instituti?ns. ' : ‘
Having found the conditions in solitary to be cruel
and unusual, Heald J. went on to con51der the pOSSlbllltles

for relief. He declined to declare the appllcable
5 ,
regulation to be 1noperatlve. In d01ng $0, he relied on

decisions of the Supreme. Court of Canada which had stated

T

that the Bill of Rights could not be used to render

inoperative a law which furthered a valid federal objective
within Parliament's sphere of legislative competence.286 -
Penitentiaries were clearly a federal responsibility under

the British North America Act287 and the requlation"

empowering the institutional head to dissociate prisoners

was intra vires the Penitentiary Act. The regulation

manifested a valid federal ‘objective since it sought to
maintain "good order and discipline within Canadian
penitent:’;aries."z88 Thus, i£ should. not be rendered
inopergtive. B hi |
e . A 2
Heald J. considered\alternagive remedies urged by the

plalntlffs. They argued that the institﬁtional decision to

3 »
e &
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i
order them confined in solitary should have been made only

after affording them a héaring and that the decision was
reviewable. They invoked in their support the guarantee in

the Canadian Bill of Righté of .a fair hearing:ih accordance

with the principles of fundamental“justice.289 Heald J.
referred to the Supreme Court's decisions290 holding that
. declsions of the-Parole Board were¥completely administfative

w and unreviewab%c and concluded that the decision to place a

-

priSOZii\;; solitary confinement was also administrative in

; naturé” and therefore not subject to review., The Bill of
—ﬂ/ .
-

Rights simply did not ap%}y. Heald J. a;so rafused‘tol
compel the defendantslto:act in accordance with the
declaration that' the conditions in solitary conf}nemeht were
cruei and unusual, on the basis thagﬂhe had.no jurisdictigﬁ
. to do so. The plaintiffs had also argued that they had'beeﬁ
denied certain entitlements .set out in the regulations and

1 »

which had been .classified in Beaver Creek291 as being - T

"rights."292 Rather%kﬁan being independent claims against
ﬁhe!defendant institutional head, however, they aépear to
: ' ' hévg been considersad in the judgmengnaﬁly as part of the : ‘_“'
hﬁ\\\ jllegation that the overa}l conditiéns.in soliggry

constituted cruel and unusual treatment. = Thus, the

] g
v recognition of these matters as rights in Beaver Créek did
not appear to give rise to. any corresponding remedy, agide !
u -
i o T -
A )
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from that which /might avail if the failure to provide these :
‘ ) J

dignities amoupted to cruel and unusual treatment.

‘McCann exemplified the state of the Canadian Bill of °
v \

Rights in tﬁé\ega following the éupreme Court of Canada's

decision in Hoggn v. The Queen.293 There a majority of the
Court held thaﬁ'althougﬁ there had been a breach.- of the Bill
of Rights in not permittiﬁg the accused to consult with
céunsel while in detention, evidence obtained subsequent to
that breach (i.e: a.breath sample) was properly introduced
as evidence against him. In other words, breach of a

protected right did not necessarily give rise to a remedy.

There was no question of the the Criminal Code provision
authorizing the seizure of a breath sample being inoperative
in Hogan since the provision itself did not offend the

Bill. Rather, it was the manner in which that Criminal Code

authority was executed which wasﬁinlissue. Since thé Bill
—af Rights did not cqntain any specific remedies gther than

Ege nullification of statutory conflicts, ‘it"was for the éi}/ ’
courts to fashion them. - In Hogan, the Supreme Court refused
-to endorse exclusion of evidence as a remedy for breach of
the Bill. Similarly, in McCann, it was the manner in which

the authority to dissociate prisoners was carried out, not

the authority itself, that offended the Bill of Rights.
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But, ‘as in'Hogaﬁ, there was apparently no remedy available
{ L ‘ : .
for breaches. of the Bill ;esulting from actions rather than

laws. As Laskin C.J.C. stated in dissent in Hogan:

The Canadian Bill of Rights is a half-way house

.

between a purely common law regime and a

constitutional one; it may aptly be described as»a
gquasi-constitutional ia;truﬁ;gt. 'It.does not emboéy
any sanctions for the.enforéement of ité terhs, but it
must be the function of the Courts to provide them in
light of the judicial view of the impact of that
enactment. The Drybones case. has established what.'

that impact-is, .and I have no&;eagbn to depart from

the position there taken .... There being no doubt as

o such denial and violation [of the Bill of Rights],
i .

the Courts must apply a sanction. We would not be

jusﬁified in simply ignoring the breach of a declared

fundamental.right or in letting it go merely with

words of reprobation.294

This is precisely what had transpired in McCann. Yet,
in a seeming contradiction to Hogan, the Supreme Court had
itself earlier affirmed the acgqguittal of an accused whose

right to counsel had been denied in Brownridge v.. The
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indicated that a remedy othér than rendering é law
inoPerativé, i.e. acquittal where breach of the Bili of
Rights could be asserted as a defence, was indeed )
available. ﬁhile this was not a remedy that would have
applied in McCann, since the-prisonefﬁ were n6£ chafged with
any offence, it was relevant to a relafed case'which |

. followed soon thereafter.

, -3

In R. v. Bruce, Wilson.and Lucas296 the accused raised
\

the Bill of Rights protection against cruel and unusual

treatment as a defencé to charges of unlawful confinement
and‘attemptea extortion arising out of a hostage-taking
incident. The accused had previously been in solitary
confinementland had just heen releaéed into the general
population. One of the accused, Bruce, had been one of the
plaintiffs in McCann; Thus, the accused were aware of the
conditions in solitary and the faet that the institutionai
head's decision to place them there could be carried out
‘without notice, a hearing or reasons, and could not be
reviewed by a court, according to McCann. When they heard
rumours that "they were about to be re-placed in solitary,
knowing they had no lawful means of opposing that decision,
they attempted to avoid it by taking hostages. At their

trial, they raised defences of lawful excuse and necessity.

,
-y
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Mr. Justice Toy held that éven if the Bill of Rights

could be raised as a substantive defence to criminal
charges, the accuéed were noE entitled to such_a defehce on
the facts since solitarylgégginemgnt Qas not,
notﬁithsﬁanding the deciséon of Heald J. in ﬁcCann, cruel
and unusual treatment. While cohditions_there were

“unpleasant” and "undesifable,"297’they were not cruel.

Further, even accepting for purposes of argument that the

test of McIntyre J.A. in Miller and Cockriell should apply,

Toy J. found that the conditions were not unusual. Thus,

where McCann had found a breach of the Bill of Righté and

had at least left open the possibiliﬁy of a defensive
remedy, as the Supreme Court had recognized in Brownridge,

the case of Bruce, Wilson and Lucas foreclosed. any judicial

consequences flowing from conditions in solitary confinement
. L o
by refusing to endorse the finding of c¢ruel and unusual

treatment itself.

It appeared for a short time that the minority opinion

of McIntyre J.A. in Miller and Cockriell .would have a

greater lasting impact on Bill of Rights cases than the

L -
majority decision. It was preferred by Heald J. in McCann.

Even Toy J. in ‘Bruce, Wilson and Lucas assumed it to be the

correct construction of subsection 2(b) of the Bill at least

for purposes of argument. It was also relied upon by Borins



Co. Ct. J..;n'g; v. Shand.298 There the accused pleaded
‘guilty to a éhatge of importing narcotics. The Narcotic

Control Act299 impdsed a mandatory minimum sentence of seven

years' imprisonment for theé offence. 'The accused argued

that this pénalty constituted cruel and unusual punisﬁment.

€

Borins Co. Ct. J.'rejeﬁﬁgﬁjff-ﬂbajority decision in Miller

and Cockriell as a “"barren aﬁﬁ%bﬁcﬁ“300 to the issue. He

preferred the approach of McIntyre J.A. since it allowed him
to consider whether the punishment fit the crime and to
determine the overall purposes of the punishment. -Further,

given the purposes of the Bill of Rights,'it~was appropri&te

to consider whether the seven year minimum sentence offended
"the dignity and worth of the human peréon"301 or denied
accused éersoné "equality before the law."302 After
reviewing. the pfocess of prosecutopial discretion, - -
sentencing practices of courts, thed;iés on  the purposes of
imprighnmgnt, and Canadian and U.S. 5qrisprudence, Borins

Co. Ct. J. found the minimum sentence to be cruel and

N

unusual: - _ ~

In my view a compulsory sentence of seven yea!gf;or a
non-vioclent crime imposed without consideration for
the individual history and background of. the accused

is so excessive that it "shocks the conscience” and
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e bgcause.of its arbitrari\nature fails to ;;mport with
human. dignity ..;. I appkgciate the need to deter
potential.offe;ders from_iﬁéreasiné the supply: of
narcotic subétances iﬁ Canadali However, I am of the
opinion tﬁat this element of general deterrence isr
provided by the provisiecn of d maximum penalty of life:
imprisonment .... Finally, even aéSuming some
degerreht value, a compuléory'sehtenCe df'éeven years
in this case is completely unnecessary because it
serves no positive penal purpose more effectively then

.

a less severe punishment.303

The decision of Borins Co. Ct. J. was o%erturned on
appeal to the Ontario Court of Appeal.304 Arnup J.A. for
the Court305 disagreed with the proposition that the Bill of
Rights fequired courts to substitute their own éssessment of
the seriousness-of various crimes in determining whether a
punishment was;cfﬁel7and unusual. Since Parliament had
concluded over the course of recent decades that the
importing of narcotigs was a sufficiently serious problem to
warrant such a severe minimum penalty, courts should mnot
interfere with that judgment-:lightly. The Court did not
decide conclusively between the conjunctive approach taken

by Robertson J.A. and the disjunctive approach of McIntyre
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J.A. in Miller and Cockriell. Arnup J.A. stated that the

words "cruel and unusual” had a "core meaning".that had "yet
to be distilled and enunciated in Canadafﬁqoﬁj Neither did

A : ‘ . : .
the Court reject, howeker, the notihn that.a puhishmeﬁt
coula be cruel and unusﬁgl if it was wholly disproporﬁipnate
to the offence. Impliciégin this suggestion was the
possibility that a punishment couid.be unusﬁal even if it
was imbosed regularly. Thus, the Court appeared to réjeét
the meaning given to the word "unusual” by the Manitoba

Court of Appeal in Dick, Penner and Finnegan and the British

Columbia Court of Appeal in Miller and Cockriell. Yet, the

it

. Court was certain that imprisonment for seven years did not

; .
reach the level of disproportionality required for it to be

chapacterized as cruel and unusual. //

\\ T //
Y * .

\
5

The iﬁplications ffowing from Shand for prisoners who:

wished to challenge the conditions of their imprisonment on

Bill of #ights.grounds were that courts could still conclude
that conditions wérelcruel and ﬁnusual, even 1f the
conditions obtained in many institutions. In other'éords,
statistical .infrequency was‘not equated with “unusual” in-1§
Shand. While the'Ontario Court of Appeal gave considerable

deference to the will of Parliament, this itself would

24



have had 'little impact ©on prisoners' cases since it was not

ekpressly the desire pf Parliament to impose harsh

[} \{

) conditlons such as fhose found in McCann. The conditions

) resulted from the practlces of prison officials in the -

institution. /

/ -
I" . ' [
/ ' M

Further /discussion of the meaning of "cruel and

unusual" arrived on the appeal of Miller and Cockriell to

the SupremeICourt of Canada.307 A majority308 of the Court’

-

dlsmlssed the appeal on the following grounds. First,

Ritchie é. interpreted paragraph 1(a) of the Ccanadian Bill

of Rights, which declares the right of the individual to
iife and the right not te be deprived thereof except by due
process of law, as contemplating the imposition of the death
penalty. Since the Bill recognized that a pereon's life
could be extinguished in accordanee with due process, a
sentence of death could presumably be imposed upen someone

after a lawful conviction for commission of a crime.

Further, since the Bill of Rights merely declared existing

)

rights and did not create new ones, 309 it could not protect
anyone against execution, as there was no pre-existing right
not to be put to death upon conviction. Second, since

Parliament had devoted itself to emending the Criminal Code

P .
provisions regarding the im;;;}biﬁh%ef the death penalty on

various occasions31l0 since enactment of the Bill of Rights,
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it must have been of the view that there was no conflipt
between the death penalty and the protection against cruel

and qpusual punishment. Had it believed such a conflict

",
v

existed it would have specified that the imposition of the
death penalty should operate notwithstanding the Bill of
Rights. Third, the words "cruel and unusual"” must ﬁe read
conjunctively. Since the death penalty was not uncommon as
a sanction for commission of murder throughout our lééal
history, it could not be saiq to be "unusual"; With.respect

to the latter two grounds, the reaéoning of the majority was

identical to that of the Manitoba Court of Appeal in Dick,

/
Penrer -and Finnegan and of Robiﬁpson J.A. in the Court
g

below; ' .

Laskin C.J.C. wrote a minority opinion3ll which also

concluded that the death penalﬁy did not offend subsection

2(b) of tﬁe Bill of Rights. ' His approach, however, differed
considerably from that of the majority. He rejected”tﬁe
argument that Parliamentary atpehtion to the issue
fo;eclosed the courts from Teasuring statutory enactments

agains£ the standards in the Bill of Rights,leven if those

enactments followed, rather than preceded, passage of the
Bill. Neither should the provisions in section 2 of the
Bill be limited by the general expressions in section 1, as

Ritchie J. had contended, since it was section 2 which made
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the wordgain section 1 operative; Witﬁ fespéc£ to the
aeaning of "criel and unusual puniéhment," Laskin -C.J.C. did
not accept either of the disjunctive or conjunctive
approacheé. After consultihg United States authofities,
which Ritchie J. had discounted as irrelevant, he céncluded
that the words "cruel" and "unusual" were "lnteracting
expressions colouring eacﬁ other" and should be "considered
together as a compendious expression of a norm".312 This
was similar to the -opinion of the Ontario Court of Appeal in
Shand that the words had a "core meaning"313 which had yet
to be settled in Canadian law. As to whether &he death
penalty contravened the norm set out in subsection Z(b);

" Laskin C.J.C. considered four factors presented by the
appellants. He rejected complefely any suggestion that the
death penalty was arbitrarily imposed, since it was
mandatory upon conviction of murder of a police officer.or
prison guard. The fact that the Cabinet had consistently
commuted the death\penalty since 1962 was irrelevant. He
alsd regarded the approval or,disapproval of the death
penalty by the Canadian people as being an extraneous
consideration. As to the remaining th factors, i.e.
whether capiﬁal punishment was unduiy severe or excessive

and had no deterrent value, Laskin C.J.C. was of the view

that the absence of proof of the death penalty's use as a

S
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deterrent did not necessarily mean that it was excessive,

since there was no evidence that it did not have an impact *\Z

on the mwrder rate. Further, it was justifiable for y

~Parliament to impose the death penalty to demonstrate

society's outrage at certaim forms of conduct. While-
vengeance alone would not have been an acceptable basis for
executing offenders, there was no reason why deterrence

should be the only jussiffcation for it.

The Supreme Court of Canada's.deciéion in Milléf and
Cockriell made it clear only that capital punishmént was not
cruél and unusuai, at least as it applied to mu}derers of
police officers and prison guards. But it left open the
largest issue. It was uncertain what test of "cruel and
unusual" should be adopted. The failure of the Court to
clarify that issue left prisoﬁers wondering wHether or not

recourse to subsection 2(b). of the Bill of Rights was a

meaningful way of challenging conditioﬁs_of incarceration.

While a majority of the Court believed that "cruel and

-

unusual" was a conjunctive standard, this was clearly obiter

dicta since the decision was based primarily on the scope of

the Bill of Rights and its application to subsequent
legislation. The opinion of Laskin C.J.C. did offer the

articulaticn of a standard for judding treatment and



— T

-
-~

punishment, but this was a minority judgment.' Thus,'even

after Milier and Cockriell there was considerable

uncertaiﬁﬁy'égytd'fﬁé utility of-subsection 2(b) of the Bill
of Rights as a basis_fof judicial scrutiny of prison

conditions. ,Further, given the result in Bruce, Wilson and

Lucas it was doubtful whether even on the most generous
A
interpretation of subsection 2(b) there was any possibility

of a court recogﬁizing prison conditions as cruel and
unusual.31l4 Nor was it clear that prisoners had any means
of compelling prison officials to afford prisoners the basic
entitlements set out in penifentiary regulations, even

though these had been recognized in Beaver Creek as the only

rights prisoners enjoyed as prisoners. It a?pears that no
further attempts were made by prisoners to assert these
“rights" either with or without reliance on the_Canaaian ‘

Bill of Rights.

(ix) Transfers

Prison legislation has always provided broad. powers to
transfer inmatesvifom one institution to another. The 1868
: Sh
Act, for example, empowered the Secretary of State or a

designated officer to transfer prisoners subject only to

their fitness to be moved.315
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Given that the Supreme Court had decided in In re
MCCaud31l6é that decisions as to where a pfisoner was to serve
out a term of imprisonment were completely administrative,

and that the Ontario Court of Appeal ruled in Beaver

‘Ccreek317 that prisoners have no right whatsoever to liberty,
it is perhaps not surprising that courts viewed the decision

to transfer prisoners as administrative in nature. Thus,
prisoners were given no right to a hearing nor an
opportunity to. make submisslions prior to being transferred.

Neithefxbpuld the decision to transfer be reviewed in the

o
courts.

5

It is clear, however, that a prisoner often had a
substantial.interest at stake in the'decision whether to
transfer him or her from one location in the couﬁtry to
another; or from one form of imprisbnment to another. For ¢
ekémple, in Kosobook v. Solicitor General for Canada,3l8 the

&
plaintiffs argued that the decision to transfer them from

" Millhaven Penitentiary to the solitary confinement

facilities at'Kinéston Penitentiary Qas one that should have
been attended by certain procedural safeguards, such as
advance notice, a hearing, and an opportunity to respond to?

the grounds underlying the decision. The Federal Court
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ruled that since the prisoners had absolutely no right to
liberty, the decision to transfer them was purely
administrative, even though the ¢onditions of confinement
would have been more severe in tﬁe new institution.

Further, citing Mitchell3l9, the Court ruled that the

Canadian Bill of Riéhts'had no application.

In Re Anaskan and The Queen320, the prisoner had been

transferred from a provincial institution in Prince Albert,
Saskatchewan to the federal Prison for Women in Kingston,
Ontario. This displacement32l took her away.from her home
and thereby precluded ﬁer from visiting family and friends.
She had not been informed in advance of the decision, nor
given any opportunity to object to it. Since the decision
had been made by a Saskatchewan official, the Ontario Court
of Appeal ruled that it had neo jurisdiction to review it.
The Court made it clear, however, that even if it had |
jurisdiction it would not have been moved tQ interfere in
the matter: |

There is no "right" in a prisoner to be in a

particular institution .... It is then a matter of

policy and of administrative concern where an

individual serves his or her sentence. There is no

quasi judicial quality in this determination which
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would call into play the audi alteram partem rule or

require a hearing of any kiﬁd; If the submissions
madé on behalf of tﬂe apﬁellant were accepted as being
the law, then every ;:énéfgr, within/ the federal

penitentiary syséem,iﬁﬁeif, or otherwise, would call

for a hearingz.322

As in the parole situatidn,323 prisoﬂ officials did
have to abide‘by the mandapory requirements of the governiﬁg
statute even with regard to transferring prisoners. Thus,
for example, no federal prisoner could be.transferred out of
Newfo@ndlénd prior to 1977, given the specific prohibition
agains£ it.324 After 1977, transfers out of Newfoundland
could be authorized, but only by officers designated
specifically for that pufpose by the Pieutenant Governor of
Newfoundla;ﬁ.325 Thus, prisoners sentenced to a
penitentiary term in Newfoundland h&d a right to be
imprisoned in St. John's unless the-proPer officials
authorized imprisonment elsewhere.326 ‘Prisoners in other
parts of Canada had less protection against transfers.

\!

/
In accordance with developments in administrative law

and judicial review under the Federal Court Act,327 courts

came to regard the prisoners' interests at stake in a

o
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tranéfer decision to require at least that officials act
fairly in arriving at such a decision.328 But li,tlé
content was given to the duty to act fairly in this
context. It did notaentitle the prisoner to notice or a
hearing.329 Even where a prisoner appeared to-have a
substantial interest.in not being transferred because of
marriage plans and outstanding criminal charges to be faced.

in the jurisdiction in which he was incarcerated, the.

Federal Court refused to acknowledge that the prisoner was

entitled to any procedural safeguards.330 Since federal
officials may have to act quickly in transferring prisoners
in.some_exigent circumstanceé, duch as whére a riot-or
escape is thought to be imminent, no prisoners, according to,
the Court, should have procedural protections aéainst

transfers. Further, the guarantees in the Bill-of Rights

of equality before the law and a fair hgdfing were not

infringed by summary transfers.33l

Thus, while courts accepted in this context the
prineiple that Dickson J. later articulated in Martineau
(No. 2}, that any interesﬁs‘affected by the decision of a
public body must be dealt with fairly,3§2 they obviously
'determined that those interests wgre.always so insignificant

in transfer situations as not to warrant any due process
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protectioné. Yet the interests-of a particular prisoﬁErwih
remaﬁplng in a'certaln location or institution may in fact e
be e%ulvalent or .supericer in value to remission credits,
staﬁﬁtory rights or even release on parole, all of which.had

‘been recognized as giving rise to procedural protections

and, whére appropriate, judicial remedies.
(v} Other Incidents

Outside the major areas of prison life dealt with in
the preceding sections, there are other matters that have
been asserted by prisoners as "rights”. -

J
- In Re Bruce and Reynett,333 a prisoner argued that

-

penitentiary offic¢ials had no authority to deny him
permission to marry. Since there were outstanding charges
against Bruce. at the time, permission to marry had to be
obtained first From the Attorney General of British
Columbia. That permission was granted once it was clear

" that Bruce's fiancée would not be called as a witness. She
was made to submit to assessments conducted by the Paro;gg
Board, thelcontents of which were undisclosed. The
defendant institutional head refused to permit the marriage

-

to take place on the basis that Bruce was in solitary
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cénfinement at the time. Penitentiary.regulations permitted
the institutibnal head to withdraw from dissociated |
prisoners such privileges as "cannot reasonably be granted
having reéqrd to the limifgtions of the dissociation area
and the, neceséi£y for the effective operation thereof."334

The institutional head was of the view that the marriage

rs t

"would simply not be in the best interest of security for
the Institution".335 walsh, J. began by asking a
fundamental question regarding the legal status of

prisconers:

-

Incarceration must of necessity involve the loss of a
substantial number of privileges and amenities but the
question raised is whether all privileges and
amenities are lost save those speéifically permitted

by virtue of the Penitentiaries Act and Regulations or

whether conversely an inmate retains-all privileges
save for those specifically taken away from him by

such Act and Regulations, as applicants contend.336

Walsh J. relied upon the theory of prisoners' rights

set out in Beaver Creek337 and concluded that it was

"self-evident" that a prisoner had no -rights to liberty or
property, and "retains only those that may be permitted by

the Regulations™.338 gSince neither the Act nor the
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Regulatlons provmdeé/ Tl%ht to marry, the prisoner had no

e

such right; .even tho\hh it was recognlzed at common law.
Further, the right to equallty before the law in the

Canadian Bill of Rights had not been infringed since this

- concept had been limited in the jurisprsdence of the Supremé
Court of Canada to no more tﬁap‘an expression of the rule of
law in ﬁhe Diceyan sense339;_i.é. that it merely guaranteed
"equality in fhe administration or application of the law by

.the law enforcement autﬂorities in theiordinary courts of

the land", 340 which had no application to the issue at hand.

Bruce also argued that he had been denied a fair
hearing in the determination of his rights, as protected by

subsection 2(e) of the Bill of Rights. Walsh J. found that

the institutional head had a duty to act fairly in the
circumstances; It was apparent that he had doﬁe gso in Walsh
J."'s view, since the institution head had taken so, long to
decide the question. Further, "he had the right and
authority, to make this administrative decision", 341l the

Court could not intervene.

This was as narrow a view as had,peéﬁ taken.of -0
prisoners' rights in Canadian law. Even though there was a

comiion law right to marry, no legal impediment either under

the laws of the province or the Penitentiary Act to this

4
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particular marriage; no apparent reason why marriage would
upset the security or operation of the institution (since
the intended spouse would have the same visitation

privileges after marriage as she enjoyed before), the

" prisoner could not marry simply because there was nho

explicit statutory fight of prisoners to do so. As in the
transfer situation, the iqterests of the prisoner, which
were the subject of the'iﬁstitutional head's administrative
decision, were obviously regarded as minimal, with the
result that the dhty to act fairly had no real content in

b

the circumstances.

One of the clearest judicial statements on the rights
of prisoners in Canadian law was made by the Supreme-Court
of Canada in.a case involving a prisoner's ability to
correspond with his counsel. In Solosky v. The Queen, 342
Dickson J. (as he then was) stated that "a person confined
to prison retains all of his civil rights, other than those
expressly or impliedly taken from him by law."343 While
this declaration had a similar ring to the words used by the

Oontario Court of Appeal in Beaver Creek, 344 there were

significant differences. The Ontario Court of Appeal stated
that the rights to liberty and property were always denied
prisoners, unless specifically granted. Dickson J. made no

such qualification. Further, a prisoner's rights were
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always_limited.by a lawful sentence of imprisconment

according to Beaver creek. By contrast, the Supreme Court
%fated in Solosky tﬂﬁt more than mere incarceration was
néeded as a basis fof denying a prisoner rights. They cou;d
only be circuﬁscribed "by law", i.e.lﬁy an express or‘
implied statutory provision. While Diékson J. did not=’
elaborate on how the civil rights of a prisoﬂer coulé.be
curtailed by an impliéd legal limit, it is difficult to
square this statement with his earlier declaration in
Marcotte that "[i]f one is fo be incarcerated, one should at

least know that some Act of Parliament requires it in

express terms, and not, at most, by implication."345

At issue in Solosky was the‘question whether prison .
authorities were '‘permitted to open and censor correspondence
between the prisoner Solosky and his solicitor. The
Reguiations gave prisoners certain visiting and
correspondence privileges.346 They aiso stated that
ceﬁsorship of correspondence was to be avoided, but.céuld be

carried out if necessary or desirable for an inmate's

rehabilitation or the security of the institution.347

) }
Solosky's mail was routinely opened and read, including

correspondence from his solicitor. The Court held that the
"common law concept of solicitor-client privilege was. not .
breached by this practice, since the privilege was of an

evidentiary nature; it was not an all-encompassing right of



112

.privécy between solicitors and their clients. Nor did the

opening of the inmate's mail contravene the Bill of Rights
since a valid federal objective, 348 the security of a penal
institution, was being furthered. However, since the

. P N 0 [} 0 » . "
"right" to communicate in confidence with one's solicitor

- F o —

was not explicitly taken away from-prisoners/gndéf/the

governing statutes and.regulations,fDicKébn J. felt it

-

incumbent upon the Court tq_baiéﬁée the public interest in
security against Fhis“riéht. Thus, prisén officials

could interfere with the right to correspond with counsel in
confidence, but "the interference must be no greater thén is’
essential to the maintenance of security and tﬁe
rehabilitation of the inmate."349 He fashioned detailed
rules as to how this balancing ought to be carried out in"

practice.350

Thus, in Solosky, the Supreme recognized a new right
of prisoners - the right to confidential correspondence with
a golicitor. That right could only be limited in situations
where just cause could be shown. Most importantly, the
Court stated a comprehensive principle upon which to found a
theory of prisoners' rights, the fi?st occésion on which

that had been attempted since Beaver Creek. Interestingly,

Sclogky was handed down in the same court session as



e

// 113

’l// ) N
Martineau (No.2),351 which offered a broadening of the

grounds upon which prisbners could seek review of the L

~decisions of prison officials. Together, the two cases

brought a vast change at least in the tHeoretical foundation
upon which prisoners could rely in order to assert rights
and have those rights :eéognized and enfofced by the courts.

[

In a subsequent case, also involving a prisoner's

_ correspondence rights,352 the Federal Court found that

.prison officials had improperly opened the priscner's

privileged mail.353 However, it held that because the

opening of mail had not been carried out intentiohally,

recklessly or negligently/™ the inmate was entitled to no

remedy in the circumstances. There had been bona fide
errors made in the interpretation and administration of the

applicable rules, but these did not give rise to any cause

of action. Collier J. relied on Martineau (No. 2)354 for

L

the proposition that Commissioner's Directives were not
"law" and, therefore, did not vest prisoners with rights.
Curiously, no reference was made to the Solosky case in

which the Supreme Court held that prisonefs'nrigﬁés could be

limited only "by law". While there appeared to be no law

authorizing the authorities to open the prisoner's

Al

privileged mail in the circumstances, the Federal Court



refused to acknowledge that an interference with the
prisoner's rights had taken place. It appeared to regard
the evidential burden on the plaintiff as amounfing to proof

of mens rea on the part of the prison officials. ‘“““w\'

5
. )

Closely related to the"question of priéoners' rights
to correspond with others, is'éheir ability to receive
visitors; The only reported case 5ﬁ this matter355 arose
out of the decision of a provincial prison official to deny
visiting privileges to a prisoners' rights aétivist. -In
other words, the decision was not to deny a prisoner access
to visitors; rather, it was to deny a visitor access to.
prisoners. The British Colﬁmbia Court of Appeal356 found
that the official's decision was reviewable on grounds of
procedural fairness. However, it declined to impose any
procedural restrictions on the defendants' decision making
powers. Even though the decision had been made without
notice, an oppqrtunity to respohd, or reasons {other than .
stating that tﬁe plaintiff's visits "would not be in the
best interests of the inst}tutiqns“), Craig J.A. found tha?
the defendant had not acted unfairly. It is questionable,i
however, whethef the same ;esult would have obtained in the

federal domain. The provincial prison rules stated that

visits were a privilege, not a right, and could be suspended
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at any time.357 ynder the federal Regulations, visiting

. privileges were to be permitted to prisonefs in order to

"assist in the reformation and rehabilitation of the

inmate."358 This statutory recognition of the prisoners'

interests in visiting privileges may have required federal

officials to abide by certain procedural regularities gnd

perhaps give reasons before withdréwing them. There i

however, no jurisprudence on this particular issue.

On occasion prisoners have complained about searcheg
of their person by prison officials, particularly searches
which are considered an affront to their personal dignity,

namely skin frisks. In Gunn v. Yeomans, 359 the Federal

Court found that skin frisks carried out routinely were not

authorized by the applicable regulation3é0:

{ 5. 41(2) Where tﬁe‘institutional head suspects, on

: reasonable grounds, that an officer, employee, inmate
or visitor to the institution is in possession of 1
contraband he may order that person to be searchéd,

but no such person, who is female, shall be searched

exéept by a female person.
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The plaintiff Gunn was subjected to a skin search upon
return to the institution after an qbsence for medical
treatment.‘¥He refused to submit to the search and was Y
charged with thé offence of‘faiiure‘to obey a lawful ‘order.
He then challengéd the iawfulness of the.order in the
Federal Court. Sténding Orders issued by the instituﬁional
head_éompelled'inmates to submit to skin searches after any
absence from the institution. Walsh J. held that Standing
Ordefs céuld not be inconsistent with tﬁe Regqlations. The
Regulations only allowed searches to be carried out %hefé

there were reasonable grounds to believe that a particular

person was in possession of contraband:

The Regulation, as drawn, would appear to require
specific suspicion of a given individual ."on
reasonable grounds" before he may be searched. The
word "inmate" is used in the:siﬁgular, the Regulation
uses the word "is" in possession not "may be" in
possession, and the order is that "that" person be
searched. It would in my view require stronger
wording to justify a general body search of the type
indicated of all inmates on leaving or entering the
institution, however desirable, useful, or even

necessary such a search may be. If greater powers of

i
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search are necessary, as they may well be, then the

Regulation should be amended to provide for' this.361

The invitation to amend the Regulations was
accepted iﬁmediately by the Governor in Council. The
applicable reéulatién-was altered so as to allow inmates to
be searched where “suéﬂ action [is] reasonable to detect the
preseénce of contraband or tolmaintaiﬂ-the good order of an
institution."362 1In a challenge to a general policy pflskin
searches of inmates after open visitation periods, the
Federai Court accepted the expert opinion of an

institutional head ‘that there was a continuing reasonable

and probable basis for believing that contraband would enter
the institution after these visits. Thus, such a policy did

not offend the newly drafted {and much broadef7\<::erning

regulation, as it protected against the entry of ntraband

¢

and ensured the good order of the institution.363 It must
be pointed oqt that the grounds for challenging powers of
search and seizure in this context were rather limited given

that no right to be secure against unreasonable search and

seizure was set out in the Canadian Bill of Rights.

While the cases dealing with the powers of

penitentiéry officials to conduct intrusive body searches

"
Lt
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would appear to reserve no domain of personal inviolability
Y] Cen
to prisoners, subject only to limits in the applicable

regulations, it is clear that unauthorized trespasses upon

the person were not permiséible. In B; v. Berrie and Seven

chérs,464 the accused prison guards were charged with
common assault after a prisoner hédarefused to shave off his
beard. They had held him down and atﬁempted to shave the
bBeard forceably. 1In the process, the prisoner received
_"rather deep laceraticons to his neck resultinglin profuse
bleeding."365 A standing order of the institution had
required inmates to shave. Govan Prov. Ct. J. considered

the words in the preamble to the Canadian Bill of Rights

recognizing the "dignity and worth of the human person,” and

observed:

What greater affront to the person of Brown could be
contemplated than that related herein, outright
torture aside. If the forceful shaving of beards is
allowed then.why not forceful shaving of the head or
pubic hair or eyebrows or forceful bathing or. removal
of clothing or force feeding when called for by
regulation or directive not under any neFd of heglth
or hygiene but purely and simply to enforce the rule

for the sake of the rule. 366

-
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Thus, while the prisoner may have been in breach of
the prison rules, the guards were not entitled to use force
in enforcing compliance. The‘prisoner\should have bheen
éharged and‘ébnviéﬁed of the offence if.the prison officials
wanted to enforce the institution's rules. Thereafter,
."[s]hould the withdrawal of'privileges and forfeitures of
remission not be effective to coerce Brown to shave, then so
be it."367 A trespass upon the person could not be

committed to enforce a "mere regulation of this sort."368

C. Summary - The Evolving Doctrine of Fairness.

The cases dealing with prisoners' rights before the
Charter clearly exhibit a "hands-off" approach. ' There were
various justifications given fér'this. First, the state of
administrative law principles prior to'cases such as

Nicholson369 and Martineau (No. 2)370 was such that courts

appeared to have no jurisdiction to intervene in prisoners’
issues. Yet, this is not a sufficient explanation of the

results of such cases as In re McCaud37l and Beaver

Creek372, and the cases relying on them, since they turned
upon a particular characterization of prisoners' interests
which rationalized the refusal of the courts to intervene.

In other words, had prisoners' interests been regarded as
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sufficiently significant, administrative .law principles

would have permitted judicial review, not prevented it.

Second, it is clear that courts hesiFated to
second-guess the éxpertise of prison officials in cases
where a prisoner sought to review an administrative
decision. The Parole Board, for example, must make
declisions “based.on experience, psychology and knowledge of

1

the prisoner,"373 and is "under the pressure of making 'on

the spot decisions.'"374 As Ritchie J. pointed out .in
Mitchell375 the Board's tasks involve "the assessment of the
character and qualities of prisoners and the decision of .the
‘very difficult question as to whether or not a particular

1
prisoner is likely to benefit from re-introduction into

society."376 It must, therefore, have a broad‘éiscretion
with which courts should not lightly interfere. Siﬁilarly,
although prison officials must abide the rules of natural
justicé in disciplining prisoners, the courts should be wary
of providing remedies other than in cases of "serious
injustice” so as to prevent proceedings from being used to
delay or avoid "deserved punishment."377 In other words,
whatever role the courts are to play in gafeguarding the

procedural rights of prisoners, they -should not undermine

the decisions of the competent authorities. The reasoning
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expressed in Davidson378 py Cattanach J. is perhaps

representative of this perspective on the role of the’

AN
\

The very nature of a prison is such prison offiCQrs
| : i
must make immediate/decisions, the disobedience of

courts:

which by inmates wi/ll necessarily result in charges
laid and restrictions and penalties imposed. This is
essential and muast be made as part of the routine
process. Disobedience to legitimate orders in this
regard must be followed by ;wift and certain
punishment. If the powers and authority of the prison
officers are curbed and the deterrent of speedy and

sure punishment removed the consequences will be

chaotic.
Thus it has been fregquently said that interference

— with this routine activity by the Courts would be as
unthinkable as with the actions of the sargeant-major
on the parade ground and the actions of the commanding

officer in exercising powers of summary discipline in

his orderly room.372



Indeed, the Supreme Court has stated that the courts should
not, as a general rule, “question the judgment of the.
institutional head as to what may, or may not, be necessary

in order to maintain security within a penitentiary.“380

Third, in some casges courts appeared to have been
influenced in their decision not to -intervene in prisoners’
cases because they believed that, to some extent, convicted
persons deserved whatever treatment they received, since
they came to be incarcerated as a result of their own

deliberate actions. In Beaver Creek, for example, the

Ontario Court of Appeal stated:

The commission of a crime, its discovery, the
prosecution of the offender, his conviction and
sentence, constitute a predictable succession
dependent for its initiation on the voluntary act of
the prisoner. Since imprisonment in a penitentiary is
impossible without there having been such a voluntary
act, 1t is strictly correct to say that the
confinement of an inmate in a penitentiary is the

result of a voluntary choice on his part.38l

In the context of a prison official's decision to

transfer a prisoner, the Ontario Court of Appeal again
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resorted to this reasoning when it stated that the "inmate
forfeited his liberty by his voluntary act and he has no

) ‘ :
right to be heard in the determination of where he is to be

indarcerated, "382

A related notion is the characteriza£ion of forms of
early release as an interference with the punishment duly
imposed by a court. Since a court has properly determined
that a prisoner should spend a certain period of time in
custody as a result of his or her own actions, other courts
should not lightly interfere with a decision to revoke a
prisonef's early releaée, since it was the will of the
sentencing court that the person remain incarcerated
anyway.383

{

These diverse and sometimes contradictory3B4 reasons
for giving_shor£ shrift to assertions of prisoners’' rights
resulted in the recognition of few real legal entitlements.
In their most favourable light, the pre~Charter cases
recognized the following entitlements: {i) Ambiguities in
legislation must be construed in a manner most cansistent

with the liberty of the subject.385 (ii) The Parole Board

must observe the mandatory procedures in its enabling
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statute, unless it relies on its plenary powers.385 (iii)
The Péréle Board must review a prlsoner s sultablllty for
parole at the earliest point of eligibility;387 (iv) the
Parole Board must act fairly in determining whether to
revoke parole. As such, prisoners have the riéht in some
circumstances to have counsel present,388 are entitled to
attend the entire hearing,389_and should receive disclosure\
of the matters to be dealt with there.390 (v) Prisoners can
seek review of disciplinary decisions if they wé;e arrived
at unfairly.391 (vi) P?isonersncan complain of prison
conditions if they amount to cruel- and unusual treatment,
but there may be no remedy.392. (vii) Prisoners possesswall

¢ivil rights except those expressly or lmplledly taken alay

by law.393 As such, they have the right to correspond

their solicitors in confidence.394 (viii) Prisoners have

the right not to bhe éssaulted, even when they may be in

’éag&\of prison rules.395

By far the most significant of these rights was the
right to fair treatﬁent at the hands of public officials
responsible for prisoners. This gave prisoners a mechanism
for bringing prison matters into the courts and, therefore,

into the public domain. Of course, the reach of thié right



125

4

was occasionally rather short. It did not allow the merits
of a particular decisioﬁ to be questioned ;nd, in such
matters as prison transfers and the ability to ma}ry, its
.content was completely empty; Yet, it was Ehis evolving
.doétrine of fairness or, as Dickson J. put it in Martineau
(No.2), the notion that "[tlhe rule of law must run within
prison walls,"396 which ushered 'in a real theory of
prisoﬁers' rights in Canada. It, along with the pginciple
espoused in Solosky, constituted tangible évidence of the
demise of the notion that prisoners' civil rights were
necessarily stunted merely by virtue of their
incarceration. Rather, the éoncept of fairness relied on a
perception of prisonéré‘as people with significant,

N
N SR . . :
concrete, justiciable interests, entitlements and even

-~

.rights, not as "slaves of the state" or civil corpses.
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Chapter Three: After the Charter - Constituticnal

Imprisonment

The enactment of the Canédian Charter of Rights and
Freedomg in 1982 wrought an enormous change in the area of
prisoners' rights, as it did in other domains of c¢ivil
liberties and human rights. HowéVer, its impactkt on
prisonérs' right; may have been exceptiocnal in that it came
into being at a point in time when a theory of the rights of
prisoners in Canada was just beginning to unfold. Courts
had just begun to apply ;he principles espoused by the
Supreme Court of Canada in cases like Martineau (No. 2) and

v

Solosky. * Prisen officials had been made sensitive to the

legal reguirement to treat prisoners fairly in relation to a
spectrum of matters préviously regarded as purely
administrative and subject to their abéolute discretion.

The Charter then proclaimed that everyone in Canada had
certain rights and freedoms which, because ;f their
constitutional character, were paramount over statutory and
regulatory provisions. Whereas Solosky stood for the
proposition\that prisoners enjoyed all civil rights other
than those taken away by law, the Charter on its face

accorded prisoners all the constitutional rights and

freedoms %D;Qde by other Canadians, notwithstanding that
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laws may purport to deny prisoners those rights. Thus, the
Charter magnified the principle in Solosky to new
proportions. Further, it gave concrete context to the

notion expressed in Martineau (No. 2) that the rule of law

must run within prison walls, by making it clear that the

prescriptions of the constitution applied to evVeryone.

This is not to ,say tﬁat the Charter is in itseif
responsible for all of the develobments in prisoners' righté
since 1982, There have been important decisions affectiﬁg
the legal entitlements and remédies of prisongrs that have
‘not turned on an interpretation of the Charter. There are
others which are cast in Charter terms, but could equally
have - been launched on grounds récognized at common law, such
as the duty to act fairly, and may well have been decided
the same way if they had been.

-

Before examining the Charter jurisprudence. in the area
of érisoﬁers"rights, some of the rudiments of the Charter's
operation should be established.397

L

A. Dynamics of Charter Interpretation

Ad the Charter is part of the Canadian Constitution,

it forms part of the "supreme law of Canada."398 Section 32

2,

LTehe
ER
P

.E._
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of the Charter states that the Charter applies to the

"Parliament and government of Canada" and the "legislature
¥

and government of each province" in respect of matters
"N

within their constitutional authority. The Supreme Court

has held in Dolphin Delivery399 that section 32 means that

the Charter only applies to "governmental action."400 Thué,
it does not apply to private disputes, nof to the common law
in itself, unless there is some intervening governmental
act. While this approach to section 32 has yet to be
épplied in the prison context, it seems to be clear for
present purposes that correctional officials,40l
disciplinar& tribunals402 and parole boards403 are obliged
to observe the requirements of the Charter in their dealings’

L]

with prisoners. %

éovérnments may, however, exempt legislation from
compliance with the fundamental freedoms, legal rights and
equality rights in the Chartér if they do so expressly.404
It would be pogéible, then, for a province or the federal
government to introduce prison legislation derogating
completely from the fundamental freedoms, legal rights or

equality rights through the.mechanism provided in section

At

33,405 . >

There are two means of giving effect to the Charter.

As mentioned, section 52 of the Constitution Act, 1982
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states ﬁhat the Charter is part-of the “éupréme law of
Canada.”" Any law that is inconsistent with éhe Charter is,
to extént of the inconsistency, of no force or effect. It
would Pe open to a prisoner, then, to invite a>court to
étrikg down a‘particular piece of prison legislagion on
Charter grounds.’

IA addition to this power, thereias a specific remedy
provision in géction 24 of the Charter. A person whbse
rights or frgédoms have been infringéd or denied may make an

¥

application for a remedy to a court of "gompetent
jurisdiction."406 The court may grant any remedy it
considers "appropriate and just in the circumst%nces.“

Where it appears that evidence has been obtained in™a manner
that infringed a Chartér right, the court receiving the
application for a remedy is directed to exclude the evidence
if its adﬁiss%on “would bring the administration of Jjustice
into disrepub%-"407 A prisoner could, then, seek a remedy
for violation of a Charter right in damages, 408 for example,

or through the exclusion of evidence from a disciplinary or

parole board hearing.409

Courts have consistently stated that the Charter

deserves to be interpreted in a large and liberal

fashion.410 It should receive a generous, not a legalistic

construction,4ll since it was designed to give recognition
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to the.rigﬁtsuand freedoms of the individual and the
community over a long period éf time.412 However, the.plain
meau;né of words agéd in the Charter to profect rights gnd
freedoms‘shouid not;be distorted. Céuéts should attempt to
give some certainty to the;iganing of the Charter's contents
;hile considering.the purpose of the riéht or freedom in
issue and the overall purpose of the Charter itself.4l3 The

context in which the Charter was enacted should also figure

in determining the bounds of its guarantees. However,

although the Charter was preceded by the Canadian Bill of
Rights, which contains some provisions similar to those in

the Charter, courts are not bound by the interpretation

given to the Bill of Rights.414 The Charter, unlike the

Bill of Rights, is a constitutional document whose language

is capable of adaptaticon and development. Furfher, the

Canadian Bill of Rights, like the U.S. Bill of Rights, -

" contains no equivalent to the 'limitation clause in the
Charter. Therefore, courts have interpreted the guarantees

in the Canadian Bill of Rights in a manner which may be

inappropriate for the Charter.4l5 similarly, it may be
unwise to place too great a reliance on Jjurisprudence
emanating from the United States.416

The rights and freedoms contained in the Charter are

basically of six types: (1) fundamental freedoms {section

s



2); (2) democratic rights (sections 3-5); (3) mobility
righté (section 6); (4) legal rights (sections 7-14): (5)

equality rights (sections 15, 27, 28):; and (6) language

.
-

"rights (sections 16-23). Those provisions with the greatest
apéiication to prisoners will bé discussed in the next |

section. It should be mentioned here, however, tﬁgl in

Charter 1i£igation the burden of proof falls on the barty ///
who asserts that there has been a breach of the Charter's B

guarantees.417 frhen, once a prima facie case has been made

out that a breach of the Charter has occurred, the burden -
[

v

shifts to the party seeking to justify the breach4l8

according to the standards of section 1 of the Charter which -

w

provides:

1. The Canadian Charter of Rights and Freedoms

guarantees the rights and freedoms set out in it
subject only to such reasonable limits  prescribed by
law as can be demonstrably justified in a free and

democratic society. ~

The Supreme Court has articulated a rather strict test
for determining whether a particular statutory provision
meets the standards in section 1. 1In R. v. Oakes,419

Dickson C.J.C. stated that those seeking to limit
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donstitutional rights bear a heavy burden of proof. They
‘must show "é very high degree of probability" of compliance
with section 1 baséd on "cogent and persuasive" evidence. A
limit would be juétified under sectibn 1 oﬁly if its object’
"relate[s] to concerns which are pressiné and substan£ial in
a free and aemocratic sociepy" and the "means chosen.are

reasonable and demonstrably justified". Further, the limit

[} "

must be "rationally connected to the objective," intrude as

little as possible" upoh the affected right or freedom, and

be proportional to its object.42o

This is, of course, a test for tHe justifiability of a
statutory limit on a Charter right or freedom. Where a

guarantee\éf the Charter is limited or denied by actiohs,
\ Lharver acrions

rather thanfthe effect of a legal instrument, there can be

no recourse to section 1 as it only recognizes 'limits which
are "prescribed by law."42l Further, it is only those legal

limits that are "ascertainggiéxand understandable" and

. -
"articulated with some precision" that will be considered by

the courts to be "law" for section 1 purposes.422

o~

Thus| where prisoners seek to challenge prison

legislation or regulations on Charter grounds, they must

show prima facie the impugned provision's inconsistency with

-
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the Charter. It is then for the government responsible to
justif& the provision in accordance with the terms of
seétion 1. However, where prisoners complain that their
Charter rights have been infringed by actions, rather than -
law, the government cannot .justify the behaviour of its
agents oh section 1 grounds. In either case, remedies may

be available under section 24.

B. New Challenges

The pre-Charter cages established that decisions
affecting prisoners had to be arrived at fairly. If they
were not, they could be reviewed by the.courts. Prisoners
clearly could possess rights, but there was little
opportunity, prior to the Charter, for the courts to
delineate what those rights wére. Since passage of the
Charter, prison litigation has been cast primgrily in the
language of the Charter. While the Charter establishes that
prisoners, among others, possess certain rights set out in
it, the amplitude of many of the Charter rights and the
limits upon them that are constitutionally acceptable ;emain
to be settled. The.following is an analysis of the judicial
interpretations given to the rights of prisoners in the

post-Charter era.
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The judiciary's approach to prisoners' rights under
the Charter is, by necessity, considerably different from
the approach developed just prior to its enactment. Those
rights that had bheen recogﬁized before the Charter came into
force were defined largely by éhe interpretation given to

such statutes as the Parole Act and the Penitentiaries Act

and by the principles of judicial review in the common law.
Few were explicit. By contrast, the Charter states

t

explicitly that "everyone", or "every citizen", or "any

person charged with an offence," as the case may be, has
certain rights or freedoms. The Charter, then, sets out a
hasic Eframework for a theory of prisoners' rights which had

previously been ahsent,423

Still, there is much room for judicial intérpretation
within the Charter. As in the pre-Charter era, it is now
within the domain of Jjudicial discretion that prisoners'
rights will bhe delineated. It is clear that prisoners are
éapable of holding a variety of Charter rights. This

. N
overcomes the question faced in the pre-Charter
ﬁéurispruﬁence as to whether prisconers could assert rights at
'311. However, it is for the courts to determine the

amplitude of those rights and the limits that can

justifiably be placed on them in accordance with section
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1. This, in effect, obviates the need for a special theoty
of prisoners' rights. 1In each case, the courts will simply
need to decide whether the particular right being asserted
is caught by the Charter and, if so, whether a legislative
limit on it is justifiable.424 Ppre-Charter statements of \

the rights of prisoners contained in such cases-as Solosky

and Martineau (No. 2) are no longer authoritative and, in

any case, .are really subsumed in the Charter itself in

sections 7 (the right to life, liberty and security of the
person, and the right not to be deprived thereof except in
accordance with principles of fundamental justice) and 15

hY ) : .
(fhe right to equality before the law).

Thus, in the Charter caselaw there are few discussions
of the legal status of prisonersjor of their capacity to_\
hold rights as there wefe in pre-Charter cases. Rather, the
_casesuto be discussed below address issues relating to the

content of rights asserted by prisoners.

(i) Parole

Section 7 of the Charter states that everyone has "the
right to life, liberty and security of the person and the

right not to be deprived thereof except in accordance with
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the pkinciples of fundamental Jjustice." For a time, because
of the words “and the right ..." in the middle of the
section, it was unclear whether section 7 contained_two sets
of rights or just one.425 - The Supreme Court of Canada -

settled this issue in Reference re Section 924(2) of Motor

Vehicle Act, R.S.B.C. 1978, c. 288.426 It held that the

"one right" interpretation of section 7 was the correct
one. That is, that the requirement to observe the
principles of fundamental justice gualifies the right' not to
be deprived of life, liberty and secuaity of the person; it
is not a free-standing fight on its o;n. However, it also
held that the words "principles of fundameﬁtal justice" do
not limit section 7's ambit to just procedural protection
through the common law concept of "natural justice" or "due
process". Rather, the basic principles Af our legal system
including, but not limited to, notions of procedural
justice, are crystallized in section 7. Therefore, where
1iberty‘is denied, fér example, in a fashion that runs
against the sensé of justice that is inherent in our legal
system, there will be a violation of.seétion 7. Both the
determination whether to grant parole and the decision %o
revoke it have ilmplications for a prisdner's liberty. ?\is

was recognized even prior t?/ﬁhactment of the Charter in ‘Rhe

Dubeau case.427 As such’ section 7 of the Charter has been
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asserted frequently as the source of the rights ‘of prisoners

who are either seeking or are on parole.

In an early parolé case under- the Charter a

restrictive interpretation was given to "liberty" for
. .\ .
section 7 purposes. In Re Conroy and The Queen428 the

prisoner had been gfanted parole without conditions.
Subseguently, after he had been seen on several-occasioné‘&n
an intoxicated state, the Parole Board imposed a condition
that he abstain from consuming alcoholi -ﬁis parole was
immediately suspended. He had not been given an opportunity
to make representatioszrto the Board prior to the imposition
of the special condition, nor was he given any advance
notice of it or reaséns for his subsequent apprehension. He
challenged the Board's actions on section 7 grounds, arguing
that he had been deprived of his liberty other than in
accordance with principles of fundamental justice. Craig
J. held that the imposition of the abstinence condition did
not affect the prisoner's liberty. He characterized the

status of a parolee in a way reminiscent of the pre-Dubeau

cases:

When one examines the conditions imposed upon a

parolee, and specifically the all-encompassing

U
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condition that the parolee "remain until expiry of
sentence under the adthority of the ... National
Par%le Board,” it is obvious that the parélee dOes_pot
enj&y “1ibefty" in the sense that that word is |
comhoﬁly understéod. The parolee énjoys instead a
ve%y real, but none the less conditional or qualified
riéht or privilege to remain free of detention g@r |
custody. The imposition of a furthér condition of
abstinence from alcohol does not detain a parolee or
return him to custody, and the parolee remains free
"to resume [his] activities as a citizen at large in
- the community under supervision." For these reasons

it is my opinion that s. 7 of the Canadian Charter of

Rights and Freedoms does not apply to the imposition
: _ .

of the condition ....429

This 'was a curious result given that thg imposition of )
any conditions of'rélease limits a parolee's liberty while
outside prison. Further, even if the condition itself could
not be.said to limit liberty, tﬁis was certainly the effect
of imposing the condition as. the prisoner was apprehended:
almost immedigtely thereafter. Indeed, the very purpose of
the condition appeared tibbe to bring about an end to the

parolee's release since officials were aware of his drinking
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habits but did not inform him of the new conéitibn. Thus,
he Qas given no chance- to conform to ﬁhe abstinehce
requiremént. The .interpretation given to section 7 in the
case cast doubt 4s to whether its terms were indeed broad
enough to encompass the‘liberty intefests.of prisoners and
parolees. In other words,“Conrox appeared to limit the
'words‘"evaryoné has the right to ... liberty" to those who
already had complete liberty. This. would have made the

» inclusion of those words in the Charter meaningless since no
one-with complete liberty would be in a position to %laim’a
deprivation. The case appeared to confuse the granting of a
right to liberty with the issue whether liberty had been

properly denied in the circumstances. Section 7 says that

"everyone has the right to liberty.” Prisumabf}, a person
on- parole comes within the word "everyone.” The question

should have been whether the suspension and revocation were
carried out in accordance with principles of fundamental
justice, not whether the parclee was entitled to assert a

-section 7 right.

In a later case it was made clear that the imposition
of parole conditions must conform to section 7. 1In Re

Litwack and National Parole Board430 the prisoner had been

convicted of fraud. He was later granted parole subject to

s



' 140

a special condition that he refrain from being involved in
any business enterprises. This condition had prevehted him
from pursuing certain .employment possibilities and other
prdfessional opportunities. He petitioned the Parole Board
on severa occasionslto have the condition removed but was
unsuccessfyd | Wéléh J. found that the imposition of the
condition lwas reasonable at the time, but that it was no
longer acceptable, He rejected as "specious" the reasoning
of the Board that the conditions could not be said to limit
the parolee's freedom since the prisoner‘s acceptance of
them permitted him to obtain release from prison. Citing

Reference re Section 94(2),431 he stated that "it is now

clear that there is a-duty of an administrative tribunal not
merely to act fairly bpt also to act reasonably.

) A
Furthermore it is Hat_sufficient to comply merely with —
procedural fairness but also the substance of the decision
must be reasonable."432 The special conditi‘on was
unreasonable in the circumstances since it actually
prevented the parolee's reintegration back into society.
Not only does Litwack represent a liberal interpretation of
parclees'. liberty interests, the case demonstrates that the
substance of the Parole Board's actions can be reviewed on

Charter/drounds. Thus, even where the Board has proceeded

fairly inh exercising its powers under the Parole Act, courts



- : 141

may'intervepe to ensure that its decisions are reé}onable in
the circumstances. |
Although Litwack is indicaéive of a whole new domain
of jpdicial review of parole‘matiers, one which has yet to
be explored, it is the procedural guarantees in section 7
which have been invoked most often in pogt—Charter cases.
It has been used, for example,'to argue for greater
disclosure of information in the hands of the Board. 1In

‘ /
Cadieux v. Director of Mountain Institution,433 Reed J. held

that section 7 of the Charter applied to the decision
whether to grant a prisoner an unescorted temporary
absence.434 The temporary absence was clearly a privilege

3

not a right. Still, Reed J. held that section 7 applied.d
The refusal of the ability to enjoy the.ffeedom of a
temporary leave from the institution was a deprivation of
liberty that could only be accomplished in accordance with
section 7. Thus, the Board had an 6b1igation to discleose to
the prisoner the basis upon which it decided to cancel the
temporary absence it had previously granted him and give hiﬁ
an opportupity to respond. The Board'cléimed that the
information - in its possession was confidential. The Court

ruled that the Board should at least provide the prisoner

the "gist of the reasons against him."435 It would be
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relieved of that obligation only where neéessary to prétect
the identity of a confidential informer.436 several other
Charter cases437 have reinforced the duty of the Board to
disclose information upon which it relies in making parole
decigions, continuing a. trend started by such-pre-Charter

cases as Couperthwaite438 and Morgan.439

The ability of.prisoners to obtain disclosure has been
the subject of Charter litigation in other parole contexts.
Recent amendments to the Parole A;t440 allow the Parole
Board to prevent the release of prisoners on mandatory
supervision. This legislation was enacted in response to a
decision of the Supreme Court of Canada holding that the
Parole Board had no pdwer under the Parole Act to arrest
prisoners on mandatory subervf;ion immediately upon their
release from prison.44l The government passed legislation
permitting the Board to refuse the release of a prisoner who
has committed a violent crime and who is believed on
reasonable grounds to beﬁiikely td commit another violent
dffence prior to the ex§iration of the sentence imposed byﬁ\\\/
the court.442 1In other words, the Board now has the power'

to cancel the remission time that a prisoner earned through

good bhehaviour.
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If Ross v. Kent Institution,443 the prisoner

chéllenged the constitutionality of the new legislation on
the ground that the Board had éancelled his release without
disclosing the information upon which it relied in
determining that he represented a danger to the public.
Thus, he had been given no means of meeting the case against
him. The\BritiéH Columbia Court of Appeal began by making

it clear that the prisoner's remission credits were

"rights."444 pas such, the prisoner had at least a qualified
right to release on mandatory supe;vision and the
infringement of that right must accord with the standards of
‘section 7. Again, as in Cadieux, even if remission credits
were not regarded as "rights," but as "deferred

;fedits",445 it was clear that section 7 applied since the
opportunity to obtain release from the institution had been
denied the prisoner. That is, he had suffered a deprivation
of liberty which could only be carried out on section 7's

terms.

Regulations allowed the Board to withold information
that, if disclosed, would endanger a person's safety,
jeopardize prison security or iead to the commission of a
crime.446 At first instance, the B.C. Supreme Court had

held that the portions of the Parole Act allowing the Board

.y
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to.cancel a prisoner's release and the Regulations limiting
disclosure were contrary to the guérantees of section 7 in
tﬁat they allowed tﬁe Board to procéed on the_basis of
secret information. 1In the Court's view, this was
equivalent'to.é ”déﬁial of the right to be heard. Without
tﬁe information the hearing ostensibly accorded the agcused '
under the amendments to the Parole Act is illusory."447
However, the Court of Appeal disagreed. It held that the
Regulations would, in the circumstances, only allow the
Board to withold the identity of informers, not the
substance of the allegations. Thus, a prisoner had a

general right to disclosure subject only to the need to

protect informers:

The principles of fundamental Jjustice require that he
know the substance of the information said to be 4’9
dgainst him and be afforded a fair opportunity of

answering it.448

The Court of Appeal did not address the question
whether the prisoner should still receive full disclosure
when the substance of the allegations itself would reveal

the informer's identity.449

An Ontario case450 addressed the larger issue of

whether the newly conferred power to cancel a prisoner's ﬁ7

e

./‘
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impending release on mandatory supervision was, in itself,
contrary to section 7. In dismissing this argument, the

Ontario Court of Appeal used lgngua@é@ﬁhat‘was reminiscent
y .

of the early parole case of In re McCaud:451

kS ¥

‘The sections of the Parole Act in issue simély give
the .Parole Board the power to'change the degree of
supervision required in the case of those inmates
referred to it.... The sectiops do not change the
sentence imposed on the inmate by £h¢ court that
convicted him, ana consequently_dg not impose an

yg

: v ‘
additional penalty.. In. our opinion, they do.no more. .

» . * ’
than change the wanner or condition under which oot

certain inmates must serve the Balance of the
sentence.452

T

While similar reasoning in 'In re McCaud was used to

reject the argument that the Board was bound by procedural

regquirements and was subject to judicial review, it was
P

-

»

" clear in Evans that the Board's decision constituted a
deprivation of liberty and section 7 applied. As such, the,

Board could not deny a prisoner release without a fair

hearing. If it did, the courts would be bound to

19
intervene. In the result,| the Ontario Court of Appeal found
\ -

N
_.-/
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that the procedures in the Act were fair. The Court did not
specifically address whether the new legislation was

substantively reasonable according to the meaning given to

section 7 in Reference re s. 94(2).453 However, it may have
ddné so indirectly by considering the merits and objech{z:s
“éf the legislation as part of the determination whether the
'priéoner's rights had‘béen interfered with:
.
The scheme adopted by Pérliament‘to achieve the
objective of protecting the public¢ against inhaies
likely to cause death or serious harm cannot, in our
opinion, Ee said to violate the appellant's
constitutional right not to be deprived of his liberty

except in accordance with the principles of

fundamental justice.454

The Court appeared to have balanced the objectivés of
the scheme against the prisconer's rights. This may have,
been an indirect assessment of the substantive
reasonableness of the.legislative provisions. In other
words, the legislation did not contravene section 7 because
it was reasocnable for the Parole Board to attempt to prevent
the release of potentially dangerous con;icts. THé‘Court

alsc concluded that the resulting detention was not
i .
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arbiérary because of the statutory procedures in place.
Thus, there was no breach of section 9 of the Charter. If
necessary, the Court would have haéyno difficulty in finding
that the legislation met the standards of section 1 as the
"meang chosen by Parliament for the important éoqietal

purpose of protecting the public from dangerous inmates are

‘reasonable and demonstrably justified."455

A
Some prisoners have challenged the entire mandatory

supervision scheme as being contrary to the Charter. 1In

Belliveéau v. The Queen,456 the Federal Court held that ‘a h”//J
system of supervised release was reasonable in a democratic
society. ‘The Canadian system of mandatory supervision did
not offend the principles of fundamental justice. /Nor did
re-incarceration after commission of additional offences
while on release amount to arbitrary detention or cruel and
unusual punishment. Interestingly, the Court began by
considering whether mandatory supervision was a valid
limitation on liberty in accordance with section 1, rather

than determining first whether a Charter right had actually

bheen breached. Dubé J. concluded:

It is not unrealistic to assume that some form of

control and rehabilitation is indicated to assist
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prisoners in their,gradual’re:gntry into the communit&
and that some type of safeguard is warranted for the
protection of that community. MandatqQry supervision
is one method for achieving those goals and ‘the

limitations it imposes are reasonable and justifiable

in a democratic society.457

The procedural protections in the Pérole Act ensured
that the principles of fundamental justice were afforded to
prison?rs whose release on mandatory supervision was
subsequently revoked. Thus, there was no conflict between
the iﬁvocation procedures in the Act and section 7 of the
Chartef. The mandatory supervision scheme was both
substantively reasonable and procedurally adequate.

©

Dubé J. was also of the view that there could be no
conflict hetween revocation of mandatory supervision and
section 9 of the Charter which gives everyoneﬁ?he right not

to be arbitrarily detained or imprisongd. Since there was a

statutory foundation for the revocation of mandatory

supervision and release could only be terminated for good '

cause, detention for failure on release was not arbitrary.

With respect to the section 12 contention that

revocation of mandatory supervision amounted to cruel and



unusual treatment or punishment, Dubé applied a test not

unlike that articulated by MacIntyre J.A., (as he then was)

in Miller and Cockriell.458 He concluded that:

A programme whfch includes [the possibility of .
re~incarceration] and the ensuing loss of remission,
such as the one in place in this country, cannot, in
my view, be described as outrageous, Or excessive, or
beyond the raﬁional bounds, of morality. The- fact that
1the prisoner who has so brea;%ed the system loses his
remission cannot be said to be excessive or
disproportionate. The Canadian mandétory Supervigion
programme would appear to me to be in accord with
Canadipn étandards of decency and prepriety. It can
be applied upon a rational basis in accordance with
ascertainable staﬁda%ds.459
2>
Finally, the prisoner argued that the loss of
remission consequent on revocation of maridatory supervision
constituted “double punishment" in breach of s. 11(h) of the
Charter sinée the prisoner was™also punished for the /“
criminal acts which precipitated the revocation. Section

11(h) states that a person who h heen charged with,

-

convicted, and punished for an ot be tried or
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punished for it again. Belliveau argued that since he had
been tried, convicted, and punished for the crimes committed
while on mandatory supervision, he could not be tried or
punished for them again by the Parole Board as part of the
post-revocation process. In rejecting this argument, Dubé
relied on the case of R. v. Debaie460 in which the Nova
Scotia Court of Appeal had distinguished between the
consegquences of breaching conditions of|m§ndatory
supervision from punishment for commission of criminal
offences. It concluded that the;e had been no infliction of
double punishment 4in convicting a prisoner of criminal
offences after revocation of mandatory superv&sion.
Although it did not say as much, in order to reach this
conclusion, the Court TPSt have believed either that the
loss of remission did not constitute “punishment" or that a
person facing post-revocation éroceedings was not ent{iyéi
to the pretection of s. 11(h) as such a person waé not

"charged with an offence."”

N

i

Similar issues were dealt with by the Federal Court of
Appeal in Re Maxie.46l There, the Court did consider
whether there was "punishment" involved in the revocation of
mandatory supervision in determining whether any principles

of fundamental justice were breached in the process of

revoking the prisoner's release and convicting him of
, g
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offences committed while at_large.462 Thurlow C.J. for the

Court did not recognize loss of remission as “punishment":

It is not primarily, if at all,_a punishment for the
new offence or breach of condition. Rather, it is the
result of a décision by the Boardnas to what to do |
about a breach of a condition of mandatory supervisioﬁ
having regard to what it shows_abbut the state of the
inmate's rehabilitation and the risk -to the public of
his being left at large. The resulting incarceration
is not a new sentence but the old one, the onelawarded
for his earlier offences that is now to be served in

custody rather than at large on mandatory

supervision.463

While this may be a disproportionately_harsﬁ
c0nsequéncé for those whose failure on mandatory supervision
resulted from relatively minor misconduct, it could be
mitigaﬁed by the Parole Board's discretion to‘recredit some

or all of the lost remission.464

The Court also rejected arguments that
re—-incarceration upon revocation of mandatory supervision

amounted to arbitrary imprisonment contrary to section 9 of

-
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the Charter. It found that there was Ja sufficient basis"
for the Board's actions given that the brisoner had
committed three offences in as many days immediately upon
his release. It was appropriaté, therefore, for the Board
to have concluded that protection of the public required

that the prisoner's release be terminated.

The Court's approach in Re Maxie seéms reasonable.
Loss of remission on revocation of parole or mandatory
supervision is difficult to conceive as bunishment in
itself. The prisoner has been given an bpportunity to enjoy
a certain degree of freedom while segglﬁg a prison
sentence. If the Board subsequently has cause to believe
that release is inappropfiate because of criminal activity
or a breach of conditions, it must have the power to bring

. |
the prisoner back into custody. In the gra prior to 5

" enactment of the Criminal Law Amendment Act, 1977,465'.it

would ha¥%e been arguable that revocation of parole or
mandatory supervision did amount to punishment since the
prisoner was required\fgen not only to serve the remainder
of the sentence ;n prison, but also to re-serve the time
épent on release. This addit4ional incarcera;ion beyond the
sentence imposed by the courts had a punitive character466

that is now absent from the Parocle Act. It fesulted in the

/‘-.

-/
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imposition of an extended periodrof incarceration, not
merely in a change in the place and manner of serving the
original sentence. This is‘not to say, of course, that the
Board is not dealing with significant interests,.
particularly where prisoners have been ré-inéarcerated éfter
earning the riéht to be at large during their sentence. ‘
Courts have resorted to the Charter repeatedly to require
the Board to follow fair procedures when it denies a
prisoner freedom.
~
The- duty to aét fairly was clear in.such pre-Charter

cases as Dubeau,467 Couperthwaite468 and Morgan46?2 and the

trend continued under the Charter in Cadieux,470 and other
disclosure cases.47l But the Charter, it ngld appear, has
done more than simpl; allow the common law to unfold as it
might otherwise havé done. It has resulted in the
applicatioq of stricter procedural safeguards than the
common law would have imposed. For example, in R. v.
Caddedu, 472 Potts J. stated explicitly that, but for the
Charter, he would not have held that a provincial
prisoner473 was entitled to an in-person post-suspension

hearing. The common law duty to act fairly did not require

such a hearing in the circumstances4?4 but section 7 of the

pharter did.
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The Charter has been used to rgquire a hearing in

other circumstances where one was not reqguired by parole
*

statutes or regulations. In Swan v. A.G. of B.C.475 the

British Columbia Supreme Court held that the Parole Board
was obliged to afford a prisoner an in-person hearing after
his parole had been revoked at an ex Eafte proceeding. In
fact, the prisoner had been offered a héaring and declined
it after being told, in effect, that it Qould serve him no
purpose. The Court held that the Board must hold a ﬁearing
in all cases where parole has been revoked in the prisoner'’
absence, even though the reason for the absehce was that the
prisoner had absconded. Upon return, the prisonér should be

-provided an opportunity to give an explanation.

Similarly, where the Board is required to hold a
héaring upon the prisoner;s‘application, it must hold the.
hearing unless the prisoner makes an informed decision to
waive it. Thus, the Board must hold a post—suspensioﬁ

hearing476 unless it can establish that the inmate made an

informed choice to decline the hearing.477

As well aqfrequiring hearings in certain .
circumstances, the Charter has also brought about changes in

the way parole hearings are conducted. Prior to the

P
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Charter, the Board had been required to conduct'hearings in
the prisoner's presence.478 Charter cases have come to the
same conclusion,479 even in sitdations where Ao hearing had
been required by statute or regulation.480 One of the main

differences under the Charter, however, lies in the expanse

of remedies available® to the reviewing.court. A court

A .

seized with a habeas corpus application with certiorari in
aid can guash the impugnéd decision.48l ©On the other hafd,
under the, Charter the court-aould send the matter'paéilto
the Board for=2 proper hearing as an appropriate and just
remedy under section 24.482 P
The opposite side of the "in-~person" requirement has
also come to be recognizeq;-i.e .that the Beoard, as well as
the prisoner, must be present in-person at the hearing. It
cannot make its determinations merely by reviewing the

risoner's file. It must be present to hear the person's
P

submissions. In Re Mason and The Queen, 483 Ewadchuk'J. held

that section 7 of the Charter required that those who were
in a position to decide whether to revoke a person's
mandatory“superbision must hear the person's submissions.

Thus, where an additional vote is needed to break a tie

between Board members sitting at a.post-suspension hearing,
the member who casts the deciding vote cannot do so solely

on a review of the file/ Such a decision, affecting gb it
3.

\\T Db
3,
T
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does a person's entitlement to iiberty, cannot be made by a
"faceless and absent bureaucrat who cast his critical vote

in some distant unknown place."484

The same result was reached in O'Brien v. National -

Parole Board,485 but for different reasons. There, McNair

J. held that the common law duty to act fairly obliged the
Board to affordla prisoner seeking an unescqrtéd temporary
absence an in-person hea;ing before all thoée who cast a
vote on the issue. In O'Brien, only three Board members
were present at the hearing.  Four others cast their votes
based on an assessment of the prisoner's file. Those who
heard the prisoner's submiésions voted in favour of release

-~ those who only reviewed his file voted against. McNair

J. regarded this as unfair and quashed the Board's decision.

Curiously, McNair J. did not find-there to have been a
breach 6f seétion 7. He believed that on the facts there
was not a sufficient liberty interest at staﬁe to attract
the application of section 7's guarantees. O'Brien had
requested permission to be reieased for a three-day period
in order to visit his ;ged grén@mother. It was not a éase

in which the Board had brought about the prisoner's

re-incarceration after being liberated on parcle or



‘ - 157

mandatory supervision. This, according to McNair J., was a

"significant distinction:

The subjecf matter of the application was simply a
request. There was no question of the deprivation of /
“any cohstituﬁiohallf—enshrined right of liberty, «
conditional or otherwise, such as m;ght occur with the
revocation of parole and its consequepcés on earned

remission or the suspension of mandatory supervision.

"

The applicant made a request for the granting of a
privilege, which was denied in accordance with the
clearly mandated legislative.provisioqﬁ. To my mind,
a distinction muét be drawn between a denial affeéting
thé expéctatién of enjoyment of.some anticipated
priﬁilege of liberty and the deprivation of some right
or liberty, presently existing and enjoyedk where such

deprivation is contrary to fundamental justice- 486

This analysis may be criticized on two grounds. (ﬁf

First, section 7 affords the right not to deprived™of

liberty except in accordance with the principles of
fundamental justice. It is difficult to conceive of a

decision denying a person an opportunity to be released from

prison as anything but a deprivation of some liberty.
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Admittedly, the liberty interest may be of lesser magnitude

in this situation than where a parolee is brought back to an
)

institution and, accordingly, the applicable principleé of

fundamental justice may be more circumspect, but there is no
basis for the assertion that seétion 7 simpiy do%s not
apply. Second, in .ordar to make the distinction, McNairx J.
was fofced to elevate the legal status of thosé on parole
and mandatégy supervision to a level not generally
recognized in Canadian law. He refers to parole (and
mandatbry supervision) as "constitutionally-~enshrined"” and
as a "right of liberty,ﬂpresently existing and enjoyed."
More correctly, parole and ﬁandatory supervision are not
rights, they are pfivileges. Yet they represent significant
personal interests whose termihation or deprivation attracts
a reguirement to qbserve fair procedures and, according to
sectioﬂ 7., the principles of fundamental justice. The
situation where parolg or mandatory supervision is suspended
by.the Parole Board may be different in degree from its
decision not to grant release, but it is not different in~
kind. Both constitute deprivations of liberty and ou@ht to

accord with section 7, as was recognized in such cases as

Cadieux, 487 Ross488 and Evans. 489 8

{
Thus, in parole cases under thé Charter, much of the
L
litigation has involved a determination of the priscner's

1} 1 . 3 L] i .
llb&fty interests in the given circumstances. Where courts

1

~
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have consygered a person to, have been d privea of a liberty
interest that is Rrotected by seétion 7 \of the Charter, they
have imposed a duty on 'the Parole Board to abide by the
principles of fundamental justice. ‘The imposition of parolg
conditions restrict a parolee's freedom én , therefore, must’

v . »

be reasonable.490 The decision not to grant a prisoner a
form of release may constitute a deprivatioA of Yiberty

° -
obliging the Board to disclose to the prisoner the
information upon which it relies49l and hold a fair
hearing.492 Even if section 7 does not apply/‘o‘this
decision, the Board must at least act fairly bf_giving the
prisoner an oppo;tunity to make submissions to the entire
panel charged with deciding the matter.493 It is clea;.that
terminating parole or mandatory supervision deprives a

prisoner of a drotected liberty. Therefore;updst~suspension

procedures must be fundamentally just.494 f\

~
N

. r ]

» ¥
R While section 7 has been dominant in these parole
cases, other sections of the Charter have bken asserted, but
‘without success. Prisoners have aréued that post-suspension
procedures result in arbitrary detention contrary to section

9,495 inflict cruel and unusual treatment in breach of

section 12496 and impose double punishment contrary to

section 11(h).497 cCourts have rejected each of these

arguments.

~ ‘ o
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(ii) Prison Discipline

As in the parocle seétting, it is section-V éf the
Charter wpich has been asserted most frequently in prison
disciéiine cases. Since the result of a conviction of a
disciplinary offence can resul£ in deprivations of liberty
through loss of remission, placement in dissociation, or
otherwise, it is the liberty interest at .stake in
disciplinary hearings that attracts the application of

. section 7.

After the Supreme Court's decision in Martineau (No.
2),498 it was clear that diSCiplinafy tribunalss had an
obligatiqn to act fairly in hearing charges against
prisoners. Pre—Chérteq cases recognized that prisoners may
have.counsel.present at disciplinary hearing® where the
presiding officer considers it appropriate.499 The right to
counsel has also been litigatedlunder section 7 of the

Charter in Re Howard and Pfesiding Officer of Inmate

Disciplinary Court of Stony Mountain Institution.300 There,

Thurlow C.J.501 implicitly endorsed the pre-Charter cases by
holding that there 1s no absolute right to counsel in the
discipiinary setfing. ’However, his Jjudgment WGWE further
"than the earlier cases 1in, twa respecEf. First, it was ﬁis

view that in circumstances where representation by counsel

j<__r\'
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is necessary in order for the prisoner to adequately defend
. . wr

disciplinary charges, the prisoner has a right to cqunéel.

It is, at that point, no longer within the discretion of the

-

pfesiding officer to deny the prisoner permission to appear

by '

with counsel:

... [Wlhether or not the pefsonﬂhas a right to
representation by counsel will depend on the
circumstances of the particular case, its nature, its
gravity, its complexiﬁy, the capacity of the inmate
himself to understand the case and present his
defence. Th7 list is not exhaustive. And from thisL
it seems to me, it follows that whether or not an
inmate's request for represe;£ation by counsel can
lawfully belrefused is nq£‘prope;ly referred to as a
matter of discretion but is a matter of fight where
the circumstaﬁces are such that the opportunity to.
present the case adequaﬁely calls for representation
by counsel. It may be that where the circumstances do
not point to that conclusion a residual authority to
permit coungeilnevertheless'is exercisable by the
appropriate offié&al but that area is not, I think,

within the pugview of s. 7.°02

N

¢
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P

: Second, as a necessary corollarj to this position,
Thurlow C.J. stated that the courts have the ébligation te
determine whether the décision to deny a prisoneg,counse%’at
a disciplinary hearing was correct. In other words, where
certain criteria are present, the presiding officer no
longer has an unfettered discretion to determine whether
counsel should be present. Rather, the officer has a duty
to afford the priscner an oﬁportunity to retaiﬁ counsel. As
such, the decision of the presiding officer was reviewable
by .the courts in order to determine whether a right to

counsel existed in the circumstances.503

Thurlow C.J. relied on the factors set out in the

English case of R. v. Secretary of State for "Home

De‘paI_‘trnentIr Ex p. Tarrant.504 There, Webster J.. listed the

following as relevant criteria:

-

-
1. the seriousness of the charge and of the potential
penalty;
2. whetTer any points of law are likely to arise;
3. thé capacity of a particular person to present his

own case; .
@ - N
J
. .

4. procedural difficulties;:
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. 5. the need for reasonable speed in making the
adjudication:; | - -
6. 'the need for fairness as between prisoners and as

‘between prisoners and prison officers.305
, | ‘ Id
In the result, Thurlow C.J. held that Howard was

entitled to be represented by counsel at his discip{;nary
hearing. The seven charges against Howard were all
"serious"” or "flagrant."506 The prisoner stood to 1ose‘ﬁis
267 days of accumulated earned remission as punishment for
these charges. Further, "he cou}d be punished with.
dissociation and loss of privileges. The charges lacked
particularity and some of them may have applied to the same
act. One charge was "notoriously vague and difficult ...

r S
for anyone to defend."507 , The prisoner was in need of
counsel to assist in sorting out the, charges and in
defending against the potential loss of liberty comsequent

upon conviction.

MacGuigan J.A. wrote a minority concurring judgment.

He considered whether changes in the manner in which

hearings were conducted since Martineau (No. 2) had
transformed ' i judicial i-judicial
pme the process into a judicial or gquagi-judicia
proceeding which would require the presence of counsel-
While he conceded that many procedural innovations had
/

occufred,SOB disciplinary tribunals had not yet become

courts:’ -
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In the result, while a new legal system in prison
disciplinary proceedings may be in thg_procéss of
evolution, it has not yet emerged. Legally/speaking,

the only advance has been ,to a fairer versijon of the

same basic mndglhggﬂgiggféd by the Supreme;Court in

the two Martineau cases.?09 )

f

MacGuigan J.A. then considered whether gection 7 of

the Charter was the source of the'rigbt to couﬁsa%_asserted

by Howard. He compared Canadian law with the approach taken

in the U.s5.510 and concluded that the liberty interest at
stake in disciplinary proceedings was sufficient to attract
the application of section 7 and that any proceedings from
which an abso;dte deprivation of liberty could result (such
as through the irretrievable loss of remission) should allow
for the affected party to be represented by counsel. In
doing so, MacGulgan J:A. made an eléquent and effective
rejoindef to the argument that due“process guaranteés are
incompatible with the disciplinary requirements of
penitentiaries:

Penitentiaries are not nice places for nice peocople.

They are, rather, institutions of incarceration for

the confinement of, for the most part, crime-hardened

P

<
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e

and anti-social men and women, éervigg sentences.of
more £han two years. Reformation fortunately remains
an aspiration of the prison system,.bk@ the prevalent
environment is sadly reminiscent of Hobbes' primitive
state of nature before the advent of the 1eviathan,
where human life was said to be sdlitary, poor, nasty,
brutish and short. In such an atmosphere of discord
and hatred, mindr'sparks can set off major
conflagrations of the most incendiary sort. Order is
both more necessary and more fragile than in even
military and pblice contexts, and its restoration,
when digsturbed, -becomes a matter of frightening

immediacy.

It would be an ill-informed ccourt that was not aware
of the necessity for immediate response by prison
authorities to breaches of prison order and it would
be ;.rash one that would deny them the means to react
effectively. |

%
But not every feature of present disciplinary practice
is objectively neceésary for immediatehﬁisciplinary
purposes. The mere con;gnience of tﬁe.authorities

will serve as no justificltion; as Lord Atkin put it

in General Medical Council v. Spackman, [1943] A.C.
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627 at p. 638: "Conveniencé and justice are often not
'on speaking terms." Even what.may be necessary but

nevertheless delayable cannot be given priority. All .
that is not immediately necessary mugt certainly yield

to the fullest exigencies of liberty.

On the basis of these criterig\of necessity and
immediacy, on-the-spot administrative dissociatjijon may
arguably.be'¥§2uired to segregate inma%es igy lved,
e.g., 1in hostage-taking, but punitive di;égciation as
a consequence of a disciplinary court"ﬁgéhmuch less
immediate necessity; and revocation of earned
remission seems not to be immediately necessary at
all.511 o _ - ,
MacGuigan J.A. could conceive of few situations wﬁbfe
prisoners would not have the right to counsel, given:the
vague and open-ended nature of mapy disciplinary offences,
Legal issues will often arise from these kiﬁds of charges.
Thus, other than “in fact’ situations of unique
simplicity"512, MacGuigan J.A. supported a presumption in
favour of aElowing brisoners to engage counsel torrepresent
them at disciplinary hearings. He disagreed speci%ically
with Thurlow C.J.'s opinion that the capacity of the
prisoner “8hould be a consideration as to whether to permit
counsel to appear, since the presiding officer would not be

in a position to make that determination at the beginning of -

a disciplinary proceeding.
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The implicatians of Howard remain to be explored. It'
was a cése in which the prisoner's libérty interest was both
manifest and significant gince 267 dayé'of remission gime
were at sﬁake.513 Where pri&gners have a similarly large
stake in the outcome of a disﬁiplinary hearing, they will
almost certainly be entitled to have counsel represent
them. However, where less sérious misconduct is alleged and
the concomitant penalties are less‘severe, presiding
officers (and reviewing courts) will have to consider the
six variables deriving from Fhe Tarrant case in grder to
<Jdetermine whether the prisoner has a right to counsel.
Several recent cases have applied Howard - some have
recognizéd a right to counsel;5l4 others have not.315 Aall
of them have appliéa-the Tarrant criteria. The Correctional
Service of Canada has interpreted Howard as requiring »3
representation by counsel only in serious or flagrant

cases. £hdeed, the alteration in the categories of
offenceSSQB after Howard may have been motivated by a desire
to ensure that counsel would not be routinely present in the
broad range of di;Ziplinary hearings.5l7

Prisoners have attempted to invoke rights in the

Charter contained in provisions other than section 7.

Specifically, section 11, which sets out certain rights held
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'
by persons Fchaféed with én offence", has.been relied on by
prissners. In the disciplinary setting, the application of
section 11 depends on the meaning to be giVeQ to the word
"offence“_iﬁ its opening words.

In R. v. Mingo,518 Toy J, held that disciplinary
offences were not .the kind of offences foreseen by section
llrbf.tﬁé Charter. Toy J. stated that the determination of
whether an offencg was involved in a particular case andg
hence, whether Ehe person charged was entitled to the
protections of section 11, should be‘made with regard to the
nature of the instrument creating the infraction and the
tribunals charged with adjudicating them:

In my reSpeétful view, the authors of the new Charter,

when they employed the unqualified word "offence" as

opposed to "criminal offence", were doing nbthing more
than providing for the equal protection of Canadian
citizens from breaches of their rights under
pfﬁv%ncial as well as federal laws in so far as public
as opposed éo private or domestic prohibitions were
concerned. The test of what constitutes an offence

falls to be determined by examining the enactment and

"
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d;:;>;$ding, in so far as federal legislation is

concerned, if the allegation is dealt with by a court

with jurisdiction to hear an indictable or summary:

conviction offence.>1%

As eych, the prisoner was unable to argue that he had
a right guargﬁteed in s. 11(h) of the Charter not to be
punished twicé for acts committéd in prison. He had been
cohvicted by a disciplinary court and.punished with
dissociatign and loss of remission. This, however, did not
prevent a court from hearing criminal charges against ﬁhe

prisoner arising from the same incident.

Some courts have regarded disciplinary infractions as

"offences" for Charter purposes. In Russell v. Radley, 520

Muldoon J. disagreed with the approach taken in Mingo on the
basis that the determination of whether a charge is an
offence canngt erend on the nature of the body hearing the
charge since section 11 makes no reference to particular
kinds of courts -- only an "independent and imparﬁial
tribunal” (s. 11(d)) and a "military tribunal" (s. 11(f)).
He held that the word "offence", for section 11 purposes,

meant the following:

AN
/‘\
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‘Surely it must mean conduct (truly; culpable
misconduct) defiﬁed and prohibitedﬂby iaw, which, if
qfouhd beyond a reasonable doubt to have been committed
in fact, is punishable by fine, imprisonment or \other
penalty’imppsed according to law upon the culpéble

miscreant, the offender . By that“standard, a

disciplinary offence defined in the Penitentiary
N

-~ -
VService Regulations is surely an offence within the

meaning of section 11 of the Charter.521
\ .
As such, Muldoon J. held that prisoners were entitled
to the applicable rights set out in section 11 -- the right
to be informed without delay of the specific offence (s.

'11(a)); the Yight to be tried within a reasonaﬁle time (s.

' e

ll(b));xthe right not to be compelled as a witness in the

.

proceedings {(s. 11{(c¢)); the right to be presumed innocent
until proven guiléy in a ‘fair hearing by an independent and
impartial tribunal (s. 11(d)):522 the right not to be found
guilty of an act unless it was an offence under Canadian,
international, or customary law (s. 11(g%);523 the right not
to be tried or punished for an offence t;ice {(s. 11(h));
and, the right to receive the benefit of lesser punishment

if reduced between the time of committing the offence and

sentencing (s. 11(1)).524 The prisoners had alleged

N
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breaches of sections 11(b) and 11{(d}. With respect to the
latter, Muldoon J. rejected the prisoners; arguments. He o
found that the disciplinary court was both independent and

impartial and that the Commissioner's Directives provide
]

~r

adequaﬁé‘ggidelines for hdlding a fair hearing. However, he

accepted the prisoners' argumenté that their right to bhe
tried withia a reasonable time had been breached by the
adjournment of éroceedings sine die. 1In disciplinary
matters, proceedings should:normally be qompleted swiftly
since, unlike cases outside prison, all of the parties are
present within the institution: "So it'is'that in the case
of an inmate charged with a disciplinary-offence, 'to bhe
tried within a reasonable time' must ordinarily mean to be
tried much more swiftly than is reasonable or even possihle
in the case of a person who is charged with a criminal or
penai offence under federal or provincial laws of general
application®.325

1 . )

"In the Peltari5%6 case, ilnvolving a provincial
prisoner, the Court adopted .much of the reasoning of Muldoon
J. in Russell, holding that because the prisoner had
previously been acquitted on a charge of being unlawfully at
large, he could not suBSEquent}y:be punished by a

disciplinary panel for the same conduct. Section 11{(h) of
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tﬁe Chartet applied. Gibbs J. differéd from Muldoon J. in
Russell in believing that the quantum of proof was not a
relevant factor in determining whether a particular penal
provision constituted an offence for section 11

éurposes.527 Rather, the éolé issue was the character of
the sanctibn which accompanied the alleged "6ffence". Thus,
"an offence in s. 11(h) means conduct prohibited by law on
pain of punishment."528 1In Peltari, since punishment in the
form of lost remission had indeed been imposed in relation
to conduct for.which the prisoner had previously been’

acquitted, there had been a breach of gpction 11(h) of the

Charter.>29

Another scenario in which claims of double puﬁishment
have arisen is where a prisoner has been punished by a
disciplinary tribunal and then fails to earn remission for
the month in which the conviction occurs. In Knockaert v. Y

Commissioner of Correction§,530 the Federal Court of Appeal

held that this séquence of events does not constitute a
breach of section 11{W). Two members of the Courtb3l
accepted that section 11 applied to disciplinary offences,
but refused to characterize the witholding of remission as
"punishment".’ The third member, Marceau J.A., took a broad
view of the meaning of punishment, stating that

"‘[plunishment’' means 'the imposition of a penalty' and a

Q/_ /"—_}—\\
| :
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'benaity' is,. in_a broad sense, a 'disadvarmrtage Of spme
kind' iméoséd as a conseqﬁence of a m;sbehav;pur, théﬁ, it
- :
seems to me, may include a loss of reward."532 However, in-
the result, Marceau J.A. agreed with the majority. He
-believed that while the prisoner had been punished twice,
section 11 did ﬁot‘apply because the prisoner was not
charg;d with an offence in the sense in which that word is
used in section 1l1.

The general approach of the majority in Knockaert
seems more reasonable. -To be consistent with a large,
liberal interpretation of the Charter, disciplinary chargés
ought to_be characterized as offences for section 1l
purposes.533 It should then be determined whether the
particular right has been infrinéed. In the Knockeart caée,
this step invoives an assessment of the particular sanctions
imposed; i.e. do they amount to QOubie punishment for the
same act? On this specific issue, tﬁe aﬁalysis-of Marceau
.J.A.ris more sound than that of the majority. The
withholding or withdrawal of a reward-can‘%urely'amount té

: C 5
punishmen¢._ What must be considered is the basis upon’which
the rewqyd’Was withheld. A denial}of liberty through the

witholding of remission credits can be a punishment if it is

carried out solely to sanction misconduct. On the other

Tk
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b
hand, if+it is withheld because it has not been earned
H ) - . . ' .
having regard to the overall behaviour of the prisoner over

L

the r#levant time périod, then it cannot realistically be

called punishment. Thus,'w?fs Hugessen J.A. refers to the

denial of parole as an ex%mﬁle of a reward withheld which

could not be conéide;gd to be punishment for earlier

disciplinary convictions, he misses this point. If pareole . —

were withheld simply -to sanction earl#er misbehaviour, then ‘

surely this could be nothing other than punishment. On the

- -

other hand, if parole were withheld because the prisoﬁer's

past conduct evinced a paEtern of behaﬁiopr that would méke
for an'unsuitgble candiqéte for early release ac;ording £0‘
the apgg!fable‘statﬁtoky.Criteria, then its denial would
surely not amou?£.ta pQEishment.534 The decision not to

award earned remission in Knockaert was clearly punitive, ¢El

sincejit was based solely on the result of the disciplinary-

L

proceedings, not on a conscientious assessment of the <

' \

prisoner's overall behaviour.?>3 l
N - ‘

. The Supreme Court of Canada has now developed a test
for determining whether a statutory prohibition is-an

"offence" for.section 11 purposes. In Wigglesworth v. The.
e " : -

Queen, 536 Wilson J,537 held that "[t]he rights .quaranteed by

s - - A &= .

s. 11 of ‘the Charter are available to persons prosecuted by

Pl i .

.

the State for public offences involving punitive sanctions,

¥ -
l.e.,criminal, quasi-criminagl and regulatory offences, . -
. : LR ‘

either federally or provincially enac%pd.”SBB A prohibitioh

- . .

]

b
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. L] ) -
would be caught by section 11 if it was by its "very nature"
a criminal or p?nal matter or if it authorizeﬂ upon -

.d N 0 °
conviction a “true penal consequence."339 while

L

_disgciplinary matters are not Q% their very nature.generally‘
covered by séﬁtion 11, they can be if they result in a,trﬁe-
penal consequencé. A "true penal consequence" is |
imnpribonment or a fine fimposed for the purpose of
redre ﬁg the #rong done to society at large rather than to

Y the maintenance of internal discipline within the 1im{ted.

\

sphere of activity."340" 1In the result)\wi}son J. found that

‘é5lice disciplinary proceedings under the Royal Canadian

Mounted Police Act, 24l attract the application of section 11
. : L ’
since the Act authorizes punishment of one year of
. h

« imprisonment. A However, she went on to find that a

prosecutiop for criminal charges after conviction in

B -

digciplinary proceedings would not hreach the protection
against double punishment in section.ll{(h). 1In a seeming

o .
Sl g s . P .
contradiction, Wilson J. stated that the conduct in gquestion

had a "double aspect"542 _ it was fpartly relzted to an
internal_disciplinarg matter and partly a criminal offence.
One would have'thoughﬁ thag h§ding found that the ~

* proceedings under the Act were'penal in nature (i.e. they
did not relate solely to internal discipline) that the
conclusion that the conduct'Tin'this.égse an assault) had a
"double aspect” (i.e. both disciplinary and criminal) and

could be punished in both fora would have been foreclosed.

The Court™s own approach to the rule against multiple //-

o>

———
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convictions was not followed in determining whether there
: : -
was more than one punishdble aspect to the conduct.243 As

Estey J. states in dissent:

There 1is no cquestion but that here the one accused
committed the single offence of common assault and he
~ has been convicted and sentenced for that offencelin a
+  court established Ey Parliament for that purpose and

is now faced with the like prosecutien under another

act of Parliament, the Criminal Code and before

)
\
another court.544 . \

v

It seems clear ﬁhat serious or flagrant prison
disciplinaryxoffenées would.he covered by Wilson J.'s
definition of ;offence“Hfor section 11 purposes since there
is a risk of losing tFmisgion time upon conviction. This
woqld probably be a "truly penal consequence.". Perhaps

. prison disciplinary offences és a whole would by their "very
nature” be coyered by section ll; but this is far from

L

clear. However, even if thege offences attracted the

application of section 11, and the protection against double

. punishment in section l1(h) in particular, the approach of

Wilson J. in Wiggleworth would almost-cgrtainly preélude any
entitlement not to be prosecuted twice for misconduc; in

prison. Her neQ “doublé aspect" doctrined545 would éppear to
allow for-this.wﬁerever disciplinary proceedings are coupled

with a criminal prosecution under the Code.



i??
3 The post-Charter prison discipliné cases discussed }'
have involved the application of entitlements contained in
sections 7 and 11 of the Charter. It must also be noted
that several cases have involved pdrely common law issues

‘relating to the duty'zf disciplinary tribunals to act
fairly. Tﬂus, where it is uncertain whether a priscner can
have recourse to the Charter to obtain procedural jdstice,
it may be of somé consolation that the common law is an

alternative source of authority.546
(iii) Prison Conditions

The primary instrument for challenging conditions of

imprisonment is section 12 of the Charter:

E]
Iy

Everyone has the right not to ﬁt“bd%jected to any

cruel and unusual treatment ox punishment. -

f* Section l? does not depart in any significant way from

the wordiny of subsection 2(b) of the Canadian Bill of

Rights. The question is whether the constitutional
entrenchment of this right has resulted in the application

of a different standard34’7 of what is "cruel and unusual”

than existed in jurisprudence under the Bill of Rigﬁts.

_In an early caqgngader the Charter, section 12 was

Y invoked by prisoners challenging the practice of placing two



‘instituted.55l

prisoners in one cell -- so-called "double-bunking."548 The"

)

Court relied on a U.S. decision34? on this issﬁe in holding
that the prisoher§ werelnot entitleg to an injénction on
sectioh 12 grounds to prevent the introduction of £ﬁis
practice. It did not resort to a consideration of the
caselaw under the Bill of Rights. Rather, it referred to

/
and adopted the definition of "cruel and unusual" given by

the U.S. Supreme Court in Rhodes v. Chapman:

The phraée goes beyond “bérbaris/physical punishments"”
and includes the "unnecessary and wanton infliction of
pain e totally without penoclogical justification."
These terms are to be defined in accordance with
"standards_of decency that mark the progress of a
maturing society.“55o
Applying this standard, Dubé J. concluded that the
temporary double—bunkin% practised at the Leclerc and Laval
Institltions, while-probably uncomfortable and certainly not
to be ;ecommen&ed,'waanot shown to be cruel and unusual.
He specifically left open the possibility of a further

application being made after the programme had actually been

K

i

y L

\

. Prisoners also chall@nged the policyiof-dbublezﬁﬁzZing

which had; been established>at'Stony Mountain Medium Secifrity

L
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Penitentiary in 1982. They alleged that the decision of the
Soliciéor General to imposé doubie—bunking was made without,
or in éxcess'of, jurisdiction ana in a manner that infringed
section 7 of the Charter. They also argued that tﬂe.
practice offended sectiop 12, Aftef an exhaustive
assessment of the -prison conditions basgd on the evidence of
both prisoners and experts, Nitikman D;J._fbund that the

programme of double-bunking was neither ultra vires nor

contrary to the Charter.352 The prisoners had complained-of
"increased tension rising to extreme tension, lack of
privacy, arguments, fears qf assaults, sexual and otherwige,
problems reiating to sexual'éfivacy (masterbation) (sic),
defecation odours by reason of lack of ventilation and lack
of space due t¢ the small size of cells.“553
£
Nitikman D.J. rejected sﬁmmarily the arguments on the

uty to act fairly. He relied on authorities both under the

Bill _ tghts554 and the Charter555 igﬁéoncluding that the
Charter "does not empower courtsvto substitfute their views
for those of the prison authorities to preperly manage such
institutions."556 The decision of the Solicito¥ General was
"necessary" and, aé such, "?ot open to question."557 It‘is

difficult to conceive how this expression of the "hands-off"

doctrine relates to the question of fairness, unless
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A

. Nitikman D.J. was implying that the Sclicitor General's

decision was not reviewable. 258

On the meaning of "cruel and unusual," Nitikman. D.J.

<

adopted .the conjunctive approach favoured by Ritchie J. in

Miller and Cockriell.559 'He did not regard Ritchie J.'s \\\

judgment on this issue as obiter560 but as binding on him.
After referring to Collin561 and U.S. authorities562 on the
guestion, he concluded simply that “while do@ble—bunking is™

admittedly not an idedl situation,”

i

3 it was not "cruel and
Znusual." No discyssion of the meanihg to be given to those

ords was undertdken.564

The uncertginty as to the meaning of "cruel and

unusual"565 has Jnow been settled by the Supreme Co"St of

Ccanada 1n A . \Smith.566 At ‘issue in Smith was the

l
\

mandatory seven-ysar minimum sentence for importing
, ‘ ~

T

narcotics.that had jrisen in the pre-Charter case of R. v.'

Shand. 567

The Coqrt568 was uNanimols in its conclusion that the

meaning glqen to the wor@s "cruel and unusual“ by Laskin-

C.J. in his dissenting jddgm nt in Miller and Cockriell369
was the operative under the Charter. Laskin C.J.

interpretation of those words was as follows:
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The various judgments in the Supreme Court of the
United States, which I would not discount as being
irrelevant here, do lend support to the view that

"sruel and unusual" are not treated there as

]
!

conjunctive ih the sense of requiring a rigidly
separate ésééSSment of each word, each of whose
meanings must be met before tﬁey become effective
;;ainstiéﬁalfeﬁqu legislation, but. rather as
interacting expressions colouring each other, so to

speak, and hence to be considered together as a

compendious expression of a norm.570

Since "cruel" and "unusual" are "interacting expressions," a.

£orm of'treatment or punishment could offend section 12 if
"it was so unusual as to be cruel and so cruel as to be
unusual."571 The general test adopted by the majority was
"whether the.punisﬁment prescribed is so excessivé as to'
outrage standards of'deqency."572 In the result, the Court

R ‘
found the seven-year minimum to be so grossly

-~

disproportionate as to offend the constitutional protection

against cruel and unusual treatment or punishment.
. +

It is a curiousity of the case that McIntyre J,

dissented in the result. In fact, his approach to the

N\

(oY

Q
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expression "cruel and unusual” has obviously changea since
the rendering of his dissenting judgment in Miller and
.Cockriell573 at the British Columbia Court of Appeal.
There, he had regarded the terms "cruel" and "“unusual" as
being disjunctive modifiers:
In my view, then, it is permissible and pfeferable to
read the words "cruel"” and unusual" disjunctively so .
that cruel punishments however unusualsin the, ordinary
sense ‘of the term could come within the

proscription.274

However, in Smith, McIntyre J. seemed to be surprised by the
' ¥

characterization of his approach in Miller and Cockriell as

disjunctive.575 Further, he stated that he was "not
satisfied that on this guesticn there is a trulf significant
difference between the views of the majority and the
minority"576 in the Supreme Court's decisian in Miller and
Cockriell. This is rather an anomoleus statement given that
he héd forcefully rejected the conjunctive approach adopted
by the British Columbia Court pf Appeal (and subsequently

taken up by the majority at the Supreme Court of Canada) in

Miller and Cockriell. That he now sees no difference
between therconjunctive and the compendious interpretations

is not explained.
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While the majority judgment in Smith may not be the
definitive Charter analysis on section 12,577 the result, is
a signgzicant one for prisoners' rightslfor two principal
reaséns. First, it is clear that the words "eruel and
unusual" constitute a éualitative standard against which to
measure prisén conditions. Statiétical frequency alone will
Smot defeat a challenge on section 12 grounds.578 Second, in
.gituations where a court finds that a prisoner has received .

cruel and unusual treatment, the Charter makes it clear that

a remedy will be available. Thus, if a case such as

McCann579 were to arise under the Charter and the conditions
in solitary confinement found to be "cruel and unusual;“ the
court would have éhe power to award an appropriate and just
remedy .within its competence.5380 1In other words, the "'it

may be a right, but there is no remedy' principle"58l which

prevailed under the Canadian Bill of Rights does not apply

under the Charter.

It remains to be seen wheiher the Supreme‘Court's

approach to section 12 will OPeh up grounds for challenging
prison conditions.582 Yet the Court in Smith sent some
signals that will no doubt have been noticed by both

prisoners and prison lawyers. Lamer J. leaves no doubt that

*

the effect of a particular punishment must be considered as

b
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well as its purpose in measuring it against the section 12
standard. Included in the factonslto be analyzed are zhe
nature of the punishment and the conditions under which it
is served, 383 ,For éxample, service of a sentence in
solitary confinement may offend.section 12 even if the
duration of the sentenge is relatively short.584 Furthe
some punishments and some formsAof trentment will always
offend section 12 notwithstanding the circumstances in which
they are impogsed: "for example, the infliction of cofporal
punishment, ngh as the lash, irrespective of the number of
lashes imposed, ¥®r, to give examples qf treatment, Fhe
lobotomization of wertdin dangerous offenders or the b
) ,
castration of sexual offenders."585 Thus, Smith explicitly
contemplates challenges to.the treatment and punishment of
those who have already been incarcerated as a nesult of the

commission of a“crime. As such, a_legal avenue that had

effectively been blocked under Bill of Rights jurisprhudence

has been re-—opened.

A similarly significant means of chéllenging

>

conditions of incarceration which has been revitalized in

the post-Charter era is the remedy of habeas corpus. ' At

common law, habeas corpus had been held not to be available

to challenge the legality of a particular form of
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confinement but, rather, was a remedyionly against the
confinement itself.5€6 1In other words, the remed{ could nét
be used where the prisoner sought to altef the place or '
conditions of impriéonment. It could only be invoged when

complete liberty was sought. 1In Miller v. The Queen, 587 the

Supreme Court of Canada cast doubt upon t?e correctness of

the common law limits on resort to habeas corpus and held

that prisoners could have recourse to the remedy to
chalienge placement in any form of custody that was more
strict than that in which the general prison population'was

<

held.

Interestingly, the Court>88 in Miller relied on a
particular theoretical framework for prisoners' rights in

reaching that result. After referring to Dickson J.'s (as

he then was) declaration in Martineau (No. 2) that the "rule
of law must run within penitentiary walls,"58%9 Le Dain J.

stated: f ~

-

This statement reflects the perceétion that a prisoner
is not whélly without some figﬁts or residuél liberty

[citing Soloskx590] andrpha£ there‘may be significant

degrees of deprivatioﬁwﬁéiliberty within a penal

institution.... 1In effect, a prisoner has the right
: ‘

{ .
not to be deprived\unlawfubfﬂxof the relative or

2\

'y
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1

- residual liberty permitted to the general inmate

591

Thus, the placement of a prisoner in a special

population of an institution.

handling unit constitutes a deprivation of liber;y

. .
sufficient to give rise to, a habeas corpus application?

Confinement in a special hégg;ing unig, or in
administrative segregation ... is a form of aetention
that is distinct and separate from that iméosed on the
general inmate;ggpulation. It involves a significant
reduction in the residual liberty of the inmate. It
is in fact a new detention of the inmate, purporting
to rest on its own foundation of legal authority.592
In effect, Le Dain J. was articulating a new facet of the
principle in Selosky. In Solosky, the CourF\held that a .
prisbner possesses all civil rights %xcept th;se taken away
b; law. Here, it held'that'pfisoners aré enfitied_tq as
much .liberty as is generally‘avéilablé in a prisén. When
greater restrictions are placed on a prisoner's liberty, the

legality of placemént in that form of custody can be

shallenged by way of habeas corpus. Not only'doeé/Miller
A ' > . -

offer prisoners new g¥ounds for chailenging pfison

kY

)
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conditions, it provides an effective remedy393 for doing

s0. The importance cof habeas corpus is underscored by its

inclusion in the Charter as a constitutionaily protected

remedy for those under arrest_or‘detentioh.594 Perhaps it -
. 3 )
is this that explains the Court's departure from its narrow

fgpproach.to habeas corpus in Mitchell.323 It may have been

. . gy - . :
moved by Laskin C.J.C.'s forceful dissent in Mitchell which
had interprfeted the reinforgement of the right to habeas

cdrpus in s.~2(c)(iii) of the Canadian Bill of Rights as

requiring the Court to "make the .remedy an-effective one and
rfot simply an exhibiy in a show—-case.”"596 . while the Miller -
case is discussed here for its significance to prisoners'

\ .

rights to challenge conditions of imprisonment, it must be

emphasized that it also has gregt implications in the,areas

- of prison discipline and prison transfers since it deals

broadly with placement in restrictive forms of custody which

can follow from prison disciplinary.proceedings and
[ . .
transfers.

. 'A futrther protection againéﬁithe imposition of

inhumane prison.ébndigions_is now provided ‘in the Criminal
g§§§.597 Section 245.4 creates an offence of inflicting
torture upon any person. "Torture" is defined as any act or
omission céusing severe ménEal or physical pain ;r suffering
for the purpose of obtaining a stateﬁént, for punishment, to

: 7 M - .
intimidate the person, Q} for any discriminatory reasons. .

Lawful sanctions are specifically excluded. .

ot H Ll '
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Thus, the'hbilitf of prisoners to cnellengeﬂtne-
conditions under which they are'kept'has improved
substantlally since passage of the Charter. The meaning of

cruel ‘and unusual" treatment’ and punlshment is now
relatively settled glven the Supreme Court's dec131on in
'Smith. TTI‘he dlsjunctlve approach has clearly been rejected
While th%s is,” in itself, a significant development, the
fact tnat the Charter provides to the courts a nroad

remedial power, there 'is a greater likelihood that future

", findings of cruel and unusual treatment or punishment will

result in real improvements. The Miller case and its
companions are also of import here, as well as in the prison
discipline and trensfer areas. Prisoners can now challenge
the conditions of their detention thrcugh the éxpeditious,

and now effective, remedy of habeas corpus on the grounds

that there is no - lawful basis for thelr placement there.
Since the result in Miller is founded on a newly recognized
right of‘priscners to "residual liberty.," the ﬁﬁk
ramifications of the decision remain to be seen. It is

possible that habeas corpus will now be available to

challenge all manner of infringements on prisoners'’ liberty.
(iv) Transfers

Prior to the Charter, cases had recognized the duty of
prison administrators to act fairly in determining whether a

prisoner should be transferred. But no courts were agtually
T
willing to impose procedural safeguards in the transfer
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situation. Courts have how accepted that certain procedural

-

guarantees must be afforded to prisoners.

N

/*ﬁvf”fx‘\} In virtually all oé the recent transfer cases, the .
' .. coukts feitéfate the need to allow prison autha}ities ﬁuch
defe;ence and conclude that courts should not interfere
‘lightly with transfer decisions.>598 "However,
notwithstanding that general inclinétién,7some judges have
quagped transfers on the basis that prison authorities had
not dealt‘fairly with the'prisonefs involved.

For example, in R. v. Chester, 399 J.(gol%gnd held that
‘the prisoner,‘while not entitled to a hearing,befofe the
transfer, had\a right to receive fair notice of the matters
to be considered by the National Special Handling Unit
Review Committee before;being transferred to a special
handling unit. The prisoner should receive a comple?e list
of materials to be relied on by the Committee and a summary

of their contents. Where necessary to protect cohfidential

sources, the documents should be edited.600

Priscohers should also be given an opportunity to make
representations to the authorities. Further, pribr to the
transfer, the prisoner should be given reasbns for the
decision.60l Even where prisoners are not transferred for
reasons relating to their own conduct but for general policy

reasons, they should be given procedural protections.802 If
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not, their rights to "qualified liberty"” will have been
denied. Prisoners ars "not to be moved about like

pordwood."603

Procedural protections must be meaningful even in
transfer situations. Where notice is given, it must
adequately inform the prisoner of the reasons for the

L3

“transfer, so that an adequate response can be prepared.
‘Also, where the prisoner makes writteh submissions oppbéinb
the transfer, the authorities may take them into

cdhsiderationtgeforé making the decision.604°

Thus, while there has been no great transformation in
the manner in which transfer cases have been éealt with
under phe Charter, courts are more interventioniét than
before. Notwithstanding expressions of fiﬂelity‘ﬁo the
"hands-off" doctrine, courts have imposed comparatively
strict procedural requirementé on those charged with making
transfer decisions. No court has yet, however, recpgnized

that transfer decisions must be substantively, as well as

}
A

procedurally, reasonable.®05 The remedy in cases where
cou;ts have quéshed transfers has generally been to order
that the prisoner be returned to the origingl rplace of
confinement.606 In two cases, however, prisoners have also
sought monetary damages for improper transﬁers.607 Neither

case was successful.



O

, | h . '--]9]

(v) Other Incidents .

.

One effect that the enactment of the Chérter has had
on prisoners' rights ﬁas been the”proliferation of novel \
rights claims made by those in prison or -on parole. As in
the pre-Charter efa,ﬂpourts have been réqu}red to determineWﬂ

~

the limits to be placed on prisoners' liberty. Prior to the

Charter, this required an overall theory of prisoners’

‘rights. Under the Charter, resort to a: general theory is_

rarely necessary since the plain words of the Charter can be

referred to in considering whether a prisoner can or cannot

‘enjoy a particular right.

For example, in a pre-Charter case, Walsh J. had

relied on the theory of rights contained in Beaver Creek608
in deciding that prisoners had no right to ma}gy.609 When
raised as a right included in the freedom of asgociation

(s. 2{d)) or the fight to liberty (s. 7) under the Charter,
Denault J. held simply that neither encompassed the right to
marry.610 Even if it were included, Denault J. believed

. 4
that section 1 would justify a limitation on the right.

There has been considerable controversy as to the
right of prisoners to vote in federal and provincial

elections. Section 3 of the Charter states:
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3. Every ci;iien of Canada has the'rightutd vote in.
an election of ﬁgﬁbers of the House of Commons or of a
legislative assemb}y and to be gqualified for |
membership‘thefein.‘ |

¢ “ o

fwiT that statutory limits on the abil{ty of
prisoners to vote contravene the broad wording of section
3. The more difficult issue is whether these limits are

reasonable and justifiable according to section 1. 1In Re

Reynolds and A.-G. B.C.,611l MacDonnell J. found that there

was no public benefit shown to derivé'from limiting the
right of the applicant, who was on prohaﬁion, to vote, as
the applicable B.C. legislation6l2 purported to do.

However, the applicant Qas on probation, not in custody,
when the actién was coﬁmenced. Thus, MacDonnell J. confined
his ruling to probationers.‘ Insdfar as the B,C. Eléction
Act limited the fight of those on probation ffom voting, it
was uncbnstitutional. After citing similar iegislation in
dther provinces and at the.federal level, he concluded that

it was reasonable to limit the right of those in custody to%ﬁr‘
’ ‘ "

.
I

F R
[V
Ly
\

The question of the validity of restrictions on the
voting rights of incarcerated offenders has arisen squarely

in other cases. For example, in Re Jolivet and Barker and

i
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The Queen, 614 Taylor J. found that there was no

ju;tificatioﬁ for iimiting the right to\vpte in order ta
protect éociety or to punish offendefs'fugther.- The only »
reasonable basis for limiting the right felétéd to the
practical difficultieq in a;ranging for prisoners to vote.
In considering the latter factor, Taylor J. gave an
expansive interﬁretapion to the right to vote in section 3.
The right to vote "means the right to make an informed
electoral choice reached through freedomléf belief,
conscience, opinion expression, association and asséhb;y -
that is to say with complete freedom of access to the
process of 'discﬁssion and the interplay of ideas' by which
public opinion is formed."©61l5 Since there are practiéal
difficulties616 in allowing prisoners the full expénse of
the democratic-rights protected by section 3, Taylor J.

found that it was reasonable to deny prisoners the right to

vOL&, -
Al

It is difficult to accept the line of reasoning in
Jolivét. The Court interpreted the Charter as including
rights not asserted by thekprisoner as a means of
demonstrating that éhe pfféoner could not enjoy the right he
was seeking. By analogy, if section 7 were interpfeted as
~including the liberty to t;aveI aéross provincial bordgrs,
.or a general fight to privacy, then prisoners could never

resort to section 7 since they could never enjoy all of the
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liberties which the provision protects. Further, the Court
‘ \
takes '‘a rather lofty view of the political process, one

which probably does not apply\even to the. publlc at large.
{
The majority of citizens part1C1pate in electlons simply by

-— -

casting a ballot in favour of a\pandldate about whom they

have, presumably, formed a favourable opinion based on media
reports, not by canvassing or campaigning actively. Surely

A

Taylor J. would not deny the vote to those ordinary citizens

. . . ' £ : .
whose participation in the electoral process. was marginal.

LAY
. . ps
Yet he would do so for prlsonersf

o

Reed J. commented on the Jolivet case in Gould v.
s AL ==t

A.-G. Canada,©l7 in- which a prisoner sought to exdrcise his

. . ‘ . / .
. right to vote in a federal election.. Aft%;/referrlng to
Taylor J.'s reasoning that section 3 contains more than the

1zi:ight to cast a baIloé, Reed J. stated:

While I acbépt that this is generally so, ﬁhe right to
vdte and the right to freedom of association, belief,
conécience and expression, etc. are found in separate
sections of the Charter. It wou}d appear that they
were thought of as distinct rights. Conseguently I do
not think that because some of a prisoner's rights
must necessarily be curtailed (e.g. the freedom of

k]

association, of expression, the right to be a
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candidate for;election) this justifies curtailing the
.whole spectrum. It seems toO meiﬁhere‘is a logical,
fallacy somewhere in that argumént.618

-

Reed J. went on to allow the prisoner's application
for an inferlocutory'injunction'requiring fede:gl officials
to permit him to exercise his right to vote. The Federal

court of Appeal held subsequently that the case was not an

appropriate one for the issuance of an interlocutory

order.6l1l9

A similar approach to that of Reed J. was adopted by

" Rouleau J. in Levésque v. A.-G. Canada,éZO holding that
prisbners in a federal institutién weré entitled to vote 1in
a provincial election.62l There was, however, no"problem in
Levesque as to the proper remedy. Rouleau J. held that‘the
prisoner was entitled to a declaration622 that his rights
under section 3 had been breached and to an ofﬁer in the
natgfé of mandamué against representatives of the Crown to

enforce it.623

None of the voting cases referred to above dealt
explicitly with the underlying ratignale for limiting
prisoners' voting rights, other than by referring to minor

practical difficulties. However, in Badger v. A.-G.
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Manitoba,624 the Court explained the Attorney-General of

Tanitoba's position ag follows:

.

. PN
-
v

The Attofney—Géneral advanced a number of arguments
for: society limiting the franchise of citizens who are
-in prison because they have miscdnducted themselves.

A person who commits a crime puts his vote at‘risk.

He knowingly risks imprisonment and the resulting |

inability to participate fully in the democratic

proces Society may properly take his conduct into
accoynt agd decline, eQen if only temporarily, to give
any wei H@ to his political viegifor chbice; The
State is entitled to prevent the'franchisé being
devalued and is therefore entitled to exclude those
‘"passive citizens" who haQe, by ﬁisconduct, abandoned
an independent and active role in society. Indeed,

" ' -
many convicts are in prison as a résult of signiFicant

depredations ‘'on society and serious infringements of

the basic rights of their fellow citizens. Their

share,in society is pledged until the debt is Eaid.
In prinéiple, then, the limitation of the right to
vote may havé the several ligitimate objectives of
preserving the éurrency of the franchige and both
symbolically and practically stigmatizing those who

deliberately breach their duty to society. These

/
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concerns are sufficiently pressing and substantial in
a free and democratic society that the legislators are

- entitled to act upon them.625

In the result, Scollin J. found that while the

restrictions had these reasonable aims, they did not satisfy

the rational connection, minimum impairment and

" proportionality criteria established by the Supreme Court of

canada in 93525!626 since they appiied to those convicted of
absolute ‘liability or regulatory offences. Howe&e;, he
refused to dolﬁore than merely‘Qeclare the legislatiﬁﬁ
unconstitutional; i.e. he declined to order thatzihé
prisoner's name be placed on the voters list or that polling

stations be set up at the penitentiary.627 -

It is possible that the rationale underlyingiﬁhe
statutory réstrictions on prisoners’ rigﬁt'to vote is that
expressed by Scollin J. in Badger; .that is, that sociéty
deliberately condemns those sent to prisop so completely
that it also rejects their political opiﬁiéﬁgzand_refuses
them the obportunity to participate in civie affairs:
HowéJgr, it is also possible that "[ilt may be no more than
a ve;tige of that period in our history when a convicted
person lost all legal status -- it may'ﬁe no more than a

remnant of that histopipal sitqation,"628 one which gﬁst be

/ -
, .
1
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~re-examined in the light of the innovations in.this area of

1 . - R F
the law in the ‘last decade.$29
“

Another déﬁgip—in which there has been a number of
Charter challenges relates to the power of prison officials
- - ] N
to conduct searches and seizures. In the pre-Charter

caselal#, searches could be conducted without reasonable

cause' under the Regulations as-aménded after the Gunn v.

_Yeomans case.630 Perhaps not surprisingly, the applicable

Regulation63l has been challenged as Baing inconéistent with
various provisions of the Charter. In“Weatherall v.
Canada, 632 prisoners challenged the validity of the
Regulation to the extent that it permitted strip searches
and frisk searches to be carried out without probable cause
and conducted by female guards on male prisoners. Strayef
J. held that there was no general warrant requirement633 or
probable cause criterion for searchés of inmates since they
are_oftéﬁ conducted as ‘a matter of urgency td detect the
presence df contraband in an insﬁi>ution. The degfee of
privacy that inmates can reasonably expect in a pris;n is,
by hecgssity, less than that enjoyed by‘the general qulic.
However, Strayer J. foun% that some controis on strip
searches were necessary in order to protect against
unreasonable searches and seizures as guardnteed by section

8 of the Charter.634 Random strip searches should only be
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- Charter and are invalid.637

199
conducted in emergency situations. Individual strip
searches should only be conducted where officials have
neasonable "and probable- grounds to believe that the 1nmate

has contraband in his possessdion. Further, conductlng strip

searches of male Rrisoners within view of female guards
“offends normal standards of public deceocy and is not
justified, even in the prison c®ntext."635 Female priconers
are-protected under the Regulacions -- no female inmate.can
be searcﬁed except by a female guard.636 'Strayer‘J.'held |
that this prov151on offends section 15 of the Charter by
discriminating against male prisoners. In the result, then,
to the extent that the Regulatléﬁg allow strlp searches to

be conducted without grounds, by female guards upon male

inmates, in non-emergency situations, they offend the

Restrictions on prisoners' correspondence rights have
also been challenged on section 8 grounds. In Henry v:
Cénada,638 the prisoner sought an injunction prohibiting
prison officials from opening his mail. 1In the pre-Charter
case of Solosky, 639 the Supreﬁe Court of Canada had laid
down rules to govern'éké practice of opening privileged
correspondence. The Henry case questioned the adequacy of
those rules since they reculted, in his case, in the‘opening

of correspondence addressed to him from barristers and
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solicitors. Strayer J. held that there was no breach of -
section 8 in ﬁﬁevcirqumstances‘since there was no;evidaqce
of hnreasonable'conduct, 1t not being suff1c1ently clear-
that the correspondence.origlnated from lawyers. urther,
he expressed reluctancelin interfering with pracrices
adopted by prison authorities for.thegpurpose of maintaining
securiry in a maximum. security institution: He
characterized the‘allegarions of the prisoner as "minor
inconsistencies in the;way-mail has been handled."640

\

In a relaﬂﬁ&“action, Heary sought to challenge
Commiasioner's Directives and Standing.Orders tﬁaﬁ prevented
h1m from gaining access to his savings account in order to
prepare for lltlgatren. Strayer J. held that the applicable
rules "are cast so broadly as to prevent access by inmates
to their financial resources which they may need in seeklng
to protect through litigation their 'liberty and securlty of
the person' as referred to in s. 7."641 Ag such, they -

offended section 7 and were not saved by section 1 since

Directives and Standing Orders are not "prescribed'by'law."

A situation analogous to a search and seizure occurs
when a demand is made by a government official for the

production of evidence. Under prison regulations, 642 a
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prisoner is obliged to provide a urine sample upoﬁ the

demand643 of a guard in order to detect the presence of any

intoxicants in the prisoner's body. 1In Re Dion and The

Queen, 644 Galipeau J. found that both the disciplinary

of fence prohibiting thé‘cqpsumption of intoxicanté and the
means of inyestigatihg breaches of the proﬁibition throdgh.
urinalysis offended the right to liberty protected in
section 7-of the Charter. He took a broad view of what is

meant by "liberty" in section 7:

There is no doubt in the mind. of the court that the
wide and general meaning attributedl.}. to the word
“liberty" encompasses the right‘of a citizen to
consume, if only on occasion, certain intoxicants and
the right ﬁét to be subject to an obligation to
provide a urine sample to whomever it is that wants td

detect the presence of the intoxicant in his. body.645

Whi}e the impugned provisions served an important
purpose in the prison context, where the consumptioﬁ of
alcohol and drugs has "disastrous” consequences, 646 they are
overly broad, can be invoked arbitrarily, and can be used as
a basis for the harassment of prisoners according to
Galipeau J.. Samples should only be demahded where

officials have reasonable grounds to believe that the person
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has an intoxicant in his body.647 Similﬁrly,‘Gaiipeéu J.
held that a total p?ohibition on theﬁéﬁnSumptioﬁ of all
intoxicants is unjustifiab}e. %ﬁeféffeqcekshould be limited
'in terms of the time,  place ané qﬁantity of consurﬁption.648

a

C.. Summary -- Prisoners as Possessors of Charter Rights

There are two discernible, though not completeiy
distinect, trends in the Charter cases dealing with
prisoners' rights. Eoth of them appear to give pgisoners
more rights éhan'had existed prior to the Charter.

First, issues that had arisen prior to the Charter

have been given a fresh and generally more generous

treatment. For exémple, the Supreme Court departed from its

earlier judgment in Miller and Cockriell649 to interpret the

words “cruel and unusual" in a more meaningful fashion.®50
i

It also rendered the remedy of habeas corpus more effective

than it had been at common law.65l Common law principles of

natural justice and fairness have\generally been given a

. ’.‘
more expansive treatment in the post-Charter setting.

Greater disclosure has been given to ériSOners prior to
parole heariﬁgsG52 and transfers.653 The Parole Board has
been required to hold H;arings in situations where they had
not been required to prior to the Charter654 and to hold

them in-person.655 Prisoners have a right to be represented
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by counsel in serious disciplinagg matters.656 They also

have some procedural protections in transfer decisions. 657

]

Not all.of these céses turned on an interpretation of
the Charter. ~ Some dealt only withAcommon law principles.
Thus, it is difficult to measure with any’ certainty the
actual impact of the Charter . However, it 1s possible to
make two tentative observations.’ The Charter has propelled
more prisoners' rights cases into the courts. Thus, ~even
where courts have chosen not‘tb rely on Charter guarantees
in rendering judgments in specific cases, it is likely that
the Charter was directlf or indirectly responsible for
bringing the matter to trial. As such,  what the‘CQarter may
have brought about is an acceleration in the development of
common law principles simply by serving as a foundation for
prison litigation. Further, it is likely that the
entrenchment in the Charter of matters that were previously
in the domain of the common law (e.g. procedural due process

guaranteed by s. 7: habeas corpus protected by'sf 10{c)) or

in the Canadian Bill of Rights (e;g. the protectiéﬁhagainst
cruel and unusual treatment or punishment) has resul%qd in

judges'giving more serious treatment to those protectiohs.

The second major trend in these post-Charter cases is

the articulation of some completely new rights. There are
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many examples of this -- the right to vote;658 the right to

Fl

be secure against unreasonablé- search or seizure;639 the

‘right of access to savings;660 the right ‘to consure

inpoxicénﬁs and to refuse to give urine samples;%6l and,
éerhaps most important of all, the right to be treated
reasonably in all matters relatiﬁg té life, 1liberty ana
security of the person.662 of ééurseJ layered on top of all
these neQ rights are exéansive remedial poweré in s. 24(1)
of the Charter. In addition, 'there are other rights in the
Charter that will surely be resorted to by prisoners }n the

future.663

~



Chapter Four: Conclusions -- The Need for Reform

There has been an acceleration in thé last decade
toward‘recognitidn of prisoners' rights in Canadian iaw.
Priorléo that point in time, it would have been a
contradiction in terms to speak of "prisoners' rights." i 1It
is appropriate now to ;éflect,upon this phenomenon and ask
whether the momentum in this area of the law has been
degirable. -

Ay

Two fundamental questions must be asked, having
witnessed the rapid changes in the way courts have come to
deal with prison cases. First, has the situation of
prisoners really improved now that they can assert certain
rights? Second, even if the recognition of prisoners'’
rights is believed to be a valuable mechanism for bringing
about changes in the legal relatiohship between the state

and prisoners, are other means more effective?

It is impossible to answer the first question in any
absolute way. P;isoners are probably treated in a somewhat
more humane and dignified fashion than was the case prior to
the recognition of ceréain rights, such as the right to fair
treatment or the right to counsel. Perhaps even the right

to possess rights664 in itself has influenced the way
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prisoners are regarded by P :soﬁﬁ'taff, officials”and the
public. If prisoners can possesé righﬁé, they areqﬁore
likelg to be regarded as being situatéd similarly to the
rest of_society. In other wordé, through rights, prisoners
gain‘personhood. Also, by asserting rights in Xhe courts,
prison matters'cbme into the public domain. The ﬁreatmeht
of prisoners becomes a matﬁérvof pubiic record and

discussion.

But these are indirect énswers to the question put.
One can say with certainty that decisions involving
prisoners are now made ﬁore fairly than they were prior to
the recognition of certain procedural rights. Fairness is
important in the prison context. - If inmates believe that

they are treated fairly by prison officials, they will be

less likely to rebel against the constraints on their

freedom inherent in imprisonment and, more importantly, théy ’

will, "when they once again become free citizens, have a
greater respect for authoriﬁyoin the larger society."665
Thus, fairness will improve relations within prisons and

make prisoners more likély to succeed without.

—

}
Some rights, by their very nature, will result in the

kg

imﬁrovement of conditions in which prisoners are placed,
assuming that an effective remedy exists. Specifically, the

right not to be subjected to cruel and unusual treatment or

-

.
g e oy
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punishment can prevent the imposition of inhumane conditions
. |\ . . . ' . ’_“_'_-
upon prisoners. Similarly, the right to be Ses re against
: NN
unreasonable searches and seizures can result i prisoners'

being able to assert a domain of privacy and digmnity in

institutions where those commodities are exceedingly rare.

.It is fair to say, thenh in the absence of empigical
data, that the recognition of prisoners' rights has resulted
iﬁ improvements in the general guality of prison life. The
next question is, would it qot,be more effectife to bring
about desireg changes in other ways, for example, through
legislation?

This question has a hidden proposition in it: that
the recognition of prisoners' rights by the courts over
recent years is at least partly due to the failure of the
legislature to introduce changes. It.is true that courts

f

continue éven now to mouth the wordslof the "hands-off

docttine." Yet, in reality, they have been increasingly
\:://

willing to intervene in matters relating to the
administration of prisoq§ {e.g. disciplinary hearings,
transfers, searches, etc.). This judicial activism, thén,
may be symptomatic of a system that is in need of wholesale

reform.
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While aéhieviﬁé‘recognitioﬁ of ptisoners’ righté has
improved priscn conditions, it has its shortfalls. Firét.
the results ac ieved through.lifigation are usually of
benefit only ;é the parties beforé‘the court, unless
recognition of.the right involves”invali ation_of a
statutory instrument or rule. Second, litigation is

extremely costly and prisoners are often the least able to

~ay

“afford it. Third, successful litigation results in

piecemeal improvements and half-measures when often what is

really desired and needed is comprehensive law reform.

L3

Fourth, courts are loathe to fashion remedies in a manner
. y

that resembles the legislative function.666 Fifth,

litigation can give disproportionate weight to individual

rights when there are broader social values at stake.

/

'Thus, while the trend toward recognizing new rights
has beéﬁ, on the whole, a desirable one from the prisonerfs
point.of view, it should not be relied upon as the sole
means of bringing ébout change in this area of the law.
Some ambitions attempts at wide—spread prison reform havg
been maﬁe‘in the past.667 Scholars have made suggestions

for reforming discreté areas of prison law.668 The

:Solicitor General has commenced a reform effort beginning

[}

from first principles as part of a comprehensive review of

correctional law.669 These reform initiatives are, along
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wiﬁh the proliferation of prisoners' rights litigation,
other symptoms of the need for a modernization of our penal
system and the failure to introduce femedial legieletion.
'The beginninge of such an enferpriee are already in place.

3

The Law Reform Commission of Canada has'hqdertaken a’

—— /,"‘

complete review of the purposes of the criminal law based on

the notion that the criminal sanction should- Be used with
restraint 4s a means of deterring and denounCLng conduct
_that offends our most fendameheel values.670 The Canadian
Sentencing Commissidn has recommended that incarceration
should be used sparingly as punishment for criminal
misconduct.®71 The lbgicalinext step is for reform to take

place in prisons themselves.

Prison reform should have two major components.
First, it should 'focus ‘on determining the appfoPriate
incidents of incarceration; that is, the conditions,
privileges, and treatment of offenders that are consistent
with the purposes for which carceral punishment is imposed.
Second, it should seek to establieh the basic entitlements
thafuprisonere should enjoy in relation to those incidents.
Oniy by this kind of two—prongedrapproach can a prieon
system be realized that actuelly reflects the underlying

rationale for our criminal justice system and accords with

the rights and freedoms guaranteed by the Charter.
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This characterization of the role of the”ﬁudiciary in
prison law matters was originally coined in the U.S.
See: 1Ira P. Robbins, "The Cry of Wolfish in the
Federal Courts: The Future of Federal Judicial
Intervention in Prison Administration" (1980), 71
Journal of Criminal Law and Criminology 211, at 211

"

. 'n. 10. It has been applied to Canadian courts as

well: Jackson, supra, note 1, at 56; G rdon Kalser,
"“The Inmate as Citizen: Imprisonment and the Loss of
Ccivil Rights in Canada" {L971-72), 1 Queen's Law

. > .

-Journal 208, at 243.

See Michael Jackson, Prisoners of Isolation - solitary
Confinement in Canada (Toronto: University of Toronto
Press, 1983) at 6-24 for a discussion] of the 18th
century origins of imprisonment as a penal sanction.
For a more complete trei;igz on the rise of the prison

in Western society, see MigHel Foucault, Discipline
and Punish: The Birth of-the Prison (New York:
Pantheon, 1977). -

-

A notable exception is, of course, the Faculty of Law
at Queen's University which has a clinical program in
correctional law. ' ‘

‘See the comparison of the English common law with
continental criminal justice systems by Stefan
Trechsel, "The Right to Liberty and Security of the
Person - Article 5 of the European Convention on Human
Rights in the Strasbourg Case-Law" (1982), 1 Human
Rights Law Journal 88. :

Part I, Constitution Act, 1982, Schedule B, Canada
Act, 1982 (U.K.), 1982, c. 11. -

v

See Jackson, supra, note 3, at 82.

-See.Kaiser, supra, note 2, at 209.

Ibid.

Ruffin v. Commonwealth (1871), 62 va. (21 Gratt.) 790,
at 796.

An Act Respecting Penitentiaries, and the Directors
thereof, and for other purposes, 1868, 31 Viect., c.
75. '
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Ibid., s. 31L.

Ibid., s. 62. o

Ibid., s. 32. o /

Ibid. - '

Ibid., s. 42.

ibid., s. 17. .

ggig;, s..40r

Ibid., s. 40(4).

See Jackson, supra, note 3 at 25-41.

See Foucault, supra, note 3 for a discussion of the
penal reforms of the 18th and 19th centurles. \
Penitentiaries Act, 1868, supra, note 11, s. 33. The
Penal Prison was a set of isolation cells in which !
prisoners were routinely held for a certain length of
time upon reception into the penitentiary. Prlsoners
were also sent there as punishment for breach of g
prison rules. The 1mportance of isolation as a Benal
device_ in the 19th century is well-documented in
Jack50n, supra, note 3 at 6-24. The 1868.Act itself
contained an expression of the central role of;
isolation as a corrective procedu{e: !

° 61. Whereas no system of discipline in a

Penitentiary can be effectual for punishment, or
for reformation of the criminal, unless it be
combined with strict separate confinement during
some period of the time for which the Court has
sentenced him to be imprisoned, and it is

. therefore expedient that provision should be
made in all the Penitentiaries named in this

. Act, and. in all others hereafter to be

established by virtue of this Act, for the
separate confinement of every convict for a
certain period of the time mentioned in the
sentence of the Court by which he has been.
tried; therefore:

it shall be lawful for the Governor,
whenever he shall deem it expedient, to order
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25,

26.

27.
28.
29,
30.
31.
32.
33.

34.
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that such and so mahy Penal Cells shall be
constructed from time to time at any
Penitentiary, as he may see fit.

Penitentiaries Act,f1868, supra, hote 11, s. 39.

An Act to Provide for the Conditional Liberation of .
Penitentiary Convicts, 1898, 62-63 Vict., c:v 49, given
the short title of Ticket of Leave Act, 1899 by the:
Ticket .of Leave Amendment Act, 1900, 63-64 Vict., c.
48, 5. 2. wWhile this was the first comprehensive

~conditional release statute, a previous Act had.

provided conditional release for first offenders: An

Act to Permit the Conditional Release of First 4*,::)/
Offenders in Certain Cases, 1889, 52 Vict., c.

See House of Commons Debates, 1899, Vol. 50 (August
5th, 1899), at 9600, where Sir Wilfrid Laurier. stated
"But,.in practice, it is to be assumed, the privilege

would not be allowed to those gullty of heinous
offences."

. Supra, note 25, s. 2.
Ibid., s. 1.

Ibid., s. 6.

Ibig., s. 5.

Ibid., ss. 9, 1.

.

bid., s. 1l1l.

Ibhid., s. 10.

Although the Governor General could impose any

conditions thought appropriate, there were standard
conditions set out in the Act: -~

1. The holder shall preserve his license and
produce it when called upon to do 80 by a
magistrate or a peace officer.

a2 He shall abstain from any violation of the
law. :

3. He .shall not ‘habitually associate with
notoriously bad characters, such as reputed
thieves and prostitutes.
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37,

38.

39.

40.

41,
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4, He shall not lead an idle and dissolute life
without visible means of obtalnlng an honest
“livelihood.

Supra, note 25, g. 7(b). \

——EL— |

House of Commons Debates, 1899, Vol. 50. (Aug. 5th,
1899), at 9603: "There is a precedent for [the Act].

o

‘It is in a modified sense the exercise of the

pardoning power:which is vested 1n the Governor 1n
Council ...."

While habeas corpus could be invoked to question the
legality of detention itself, it apparently could not
remedy the ‘conditions under which detention was
imposed: Ex’parte Rogers (1843), 7 Jur. 992 (Q.B.):

R. v. Governor of wandsworth Prison, Ex parte
Silverman (1952), 96 Sol. J. 853 (Q.B.). See also
Thomas Cromwell, "Habeas Corpus.and Correctional Law -
An Introduction" (1976-77), 3 Queen's Law Journal 2953,
at 329-31: Robert Sharpe, The Law of Habeas Corpus
{(Oxford: Clarendon Press, 1976), at 149;.Miller v.
The Queen (1985), 23 C.C.C. (3d) 97 (s.C.C.],

TI2-18. More will be said about the Miller case in
Chapter Three.

The writs of certiorari and prOhlbltlon were available
only to review judicial or quasi-judicial acts:

Gilles Létourneau, The Prerogative Writs in Canadian
Criminal Law and Procedure (Toronto: Butterworths,
1976}, at 110-13. Neither was habeas corpus available
to review administrative acts: 1In re McCaud (1964),
43 C.R. 252 (S.C.C., -in- Chambers), affirmed {(1964),
C.R. 256 (S.C.C.). The McCaud case -1s discussed more
fully in the next section.

In Ex parte Brouillette [1926] 3 D.L.R. 688 (Qué.

§.C.), Bruneau, J. held that the decision of the

Governor General to revoke a prisoner's ticket of
leave could not be reviewed: "[TJhe Courts have no
power to interfene in the exercise of a Royal ,
prercgative specially granted by statute. Ibid., at
689. .

The Criminal/Code, 1892, 55 & 56 Vict., c. 29, ss.

962, 965.

Spe: Penitentiaries Act, 1883, 46 Vict., c. 37:
Penitentiary Act, 1906, 6 Edw. VII, c. 38;

‘Penitentiary Act, 1939, 3 Geo. VI, c. &; Ticket of

Leave Act, R.S.C. 1906, c. 150; Ticket of Leave Act,
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44,
45.
46.
47.

48.

49.
50.

51.
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R.S.C. 1927, c. 197; Ticket of Leave Act, R.S.C. 1952,
c. 264.

)

Parole Act, S.C. 1958, c. 38.

Report of a Committee Appointed to Inquire into the
Principles and Procedures followed in the Remission
Service of the Department of Justice of Canada
({Chairman: = Gerald Fauteux) (Ottawa: Queen's Printer,
1956). U . :

Penitentiary Act, S.C. 1960-61, c. 53.

'8-9. Elizabeth II, c. 44//§.S.C. 1970, Appendix III.

§EE£E; note 42.
Ibid., s. 3. - ‘ .
Ibid., s. 8:

8. The Boapd may

(a) grant parole to an inmate if the Board

considers that the inmate has derived the

_maximum benefit from imprisonment and that

| the reform and rehabilitation of the inmate

v will be aided by the grant of parole; -
S .

Ly
(b) grant parole subject to any terms oOr
conditions it congiders desirable;

‘ (c) provide for the guidance and

supervision of paroled inmates for such
period as the Board considers desirable;

A

IIbid.,-s. 6{1)(a).

Ibid., s. 12, s. 8(4).

See Ex parte Brouillette, supra, note 39. The Fauteux’
Committee clearly saw the function of tickets of leave
as being completely different from the function of the
royal prerogative: supra, note 43, at 51.. Thus, :
while parole by the 1950s was regarded as:.a-: =
correctional dGevice rather than an act of“clemendy,

. this does not appear to have been the intent of the

original legislation. See Fergus O'Connor, "The

[
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53,
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55.

56.

58.

59.
60.

G6l.

62.

63.
Gc4.
65.
66.

67.
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&
Impact of the Canadian Chartér of Rights and Freedoms
on Parole in Canada" (1985), 10 Queen's Law Journal
336, at 336-42 for a discussion of the
correctional/merciful dichotomy in early Canadian
parole legislation. See also, Keith Jobson, "Fair
Procedure in Parole" (1972), 22 University of Toronto
Law Journal- 267, at 269.

The Board was also obliged to make investigations and
inquiries directed by the Minister of Justice in
respect of the exercise of the royal prerogative.
Supra, note 42, s. 18(2).

Supra, note 43, at 28,’51—4.
See criteria set out, suEra}{gote 48,

(1964), 43 C.R. 252 (

§.C.C., in Chambers), affirmed
{(1964), 43 C.R. 256 (s.C.C.).

Supra, note 42, s. 12(1).
Ibid., s. 12(3).

At that time the Supreme Court of Canada, as well as
the ‘superior courts of the provinces, had original
jurisdiction over habeas corpus. This jurisdiction
was later repealed by statute: An Act to Amend the
Supreme Court Act, R.S.C. 1970, 1lst Supp., c. 44, s.
4; See Gilles Letourneau, The Prerogative Writs -in
Canadian Criminal Law and Procedure (Toronto:
Butterworths, 1976), at 314.

Supra, note 42, s. 8(d).
Supra, note. 55, at 254.

Supra, not%NQSZ ss. 10, 11.

Penitentiary Act, S.C. 1960-61, c. 53, s. 22.
Ibid., s. 24.

Ibid., s. 22(3).

Ibid., s. 22(4).
Ibid., s. 24.

Ibid., ss. 22(3), {(4).

y
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[1969] 2 Cc.C.C. 171 (Sask. C.A.).

. Ibid., at 172.

.

Ibid., at 173.

I.e., at the point in time when statutory remission

‘plus earned remission plus time served equalled the

total length of sentence imposed.

Supra, note 68, at 1.72.

[1976] 1 S.C.R. 108.

Laskin, C.J., Spence, Dickson and Pigeon, JJ.
concurring; Martland, Judson, Ritchie and de Grandpré,
JJ. dissenting.

Supra, note 73, at 111.
Ibid. L
Ibid.

Ibid., at 113.

Ibid., at 115.

Pigeon J., in his concurrence with Dickson, J.,
confined his agreement to the findings regarding the
state of the law in force when Marcotte's parole was
revoked.

Marcotte, supra, note 73, at 113.

Criminal Law Améndment Act, S§.C. 1968-69, c. 38, s.
102.

Ibid., s. 108.
Supra, note 55.

Ex parte Marcotte (1973), 13 c.c.c. (2d4) 114 (ont.
C.A.), at 123-4.

See Ronald R. Price, "Doing Justice to Corrections?
Prisoners, Par®lees and the Canadian Courts"
(1976-77), 3 Queen's Law Journal 214, in which the
issues and effects of Marcotte are discussed. See
especially at 221-8 where the impact of the Criminal
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Law Amendment Act of 1968-69 on the calculation of
sentences is demonstrated.

87. éﬁgra, note 73 at 111.
g8. [1975] 4 W.W.R. 54 (B.C.S.C.).

Ba. Ibid., at 66. Anderson J. had made his views clear in
the earlier case of R. v. Kolot rie7331 6 w.w.RrR. 527
(B.C.S.C.) in which he stated bluntly: 1In my view,

s. 16(1l) of the Parole Act is badly drafted and should

be amended as soon ag possible.’' Ibid at 537-8.
90. [1972] 1 -©.R. 753 (H.C.J.). See also Re Spice (1975),

23 C¢.Cc.C. {2d4) 141 (Ont. H.C.J.); Ex parte Krachan
{1975), 24 C.C.C. (2d) 114 (ont. H.C.J.)}.

91. Ibid., at 755-6.

92. (1973), 12 Cc.c.c. (2d) 343 (ont. H.C.J.) ~

93. See Re Morin, supra, note 68; Re Abbott (1975), 1
' C.C.C. (2d) 147 (Ont. H.C.). . i

94, Ex parte Fraser (1975), 27 .C.C.C. (2d4) 479 (Maﬂ

C.A.): Re Zong and Commisgioner of Penltentlarles
[1976] 1 F.C.R. 657 (C.A.).

95, [1877] 2 S.C.R. 45, )
96. Ibid., at 51.
97. Supra, ﬁote 73, at 114-5.

98.. Supra, note 95, at 52.

99. Penitentiary Act, R.S.C. 1970, c. P-6, s. 22.

100. See R. v. Dwyer, [1975] 4 W.W.R. 54 (B.C.S.C.).
However, the Supreme Court in Howley, in justifying
its decision, reproduced the following statement that
had appeared-in the Federal Court of Appeal's judgment
in Zong v. Commissioner of Penitentiaries, supra, note
94, at 672:

A statute is not retrospective in operation
merely because it affects an existing right. As
Buckley L.J. said in West v. Gwynne [1911] 2

Ch. 2, at page 12: "Most Acts of Parliament, in
fact, do interfere with existing rights.”

Supra, note 95, at 51.
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Supra, note 95, at 53.
Ibid.

Criminal Law Amendment Act, S.C. 1968-69, c. 38, s.
24,

Ivid., s. 101.

parole Act, R.S.C. 1970, ¢. P-2, . 10(2).

Ibid., ss. 20(1}, 21(1) respectively.

See e.g. R. v. Hales (1$74), 18 c.c.C. (2d) 240 (Man.

C.A.); Ex parte Carls (1975), 26 C.C.C. (24) 65
(ont. C.A.T. ~

[1976] 1 F.C.R. 556 (T.D.).

Subsection 20(1l) stated: '"Where the parole granted to
an inmate has been revoked ...."

L
Subsection 21(1) stated:. "When any parole is
forfeited by conviction for an indictable offence
...." In Ex parte Kerr (1975), 24 C.C.C. (2d4) 395
(ont. ‘C.A.Y, it was held that the revocation’
provisipons also applied to day parole. No reference
was made to the difference in wording between ss.
20(1) and 21(1). )

Ex parte Davidson (1974), 22 C.C.C. (2d) 122
(B.C.C.Aa.).

ITbid., at 125-6.
Supra, note a4,

Ibid., at 666-7. Procedures for terminating day )
parole were clarified by the Criminal Law Amendment
Act, S.C. 1976=77, c. 53. See Jackson v. The Queen
(1978), 44 C.C.C. {2d) 65 (s.C.C.).

Ibid., at 678. ~

Ibid. MNo reference was made to the opinion expressed
by Dickson, J. in Marcotte that forfeiture of
remission was not a necessary disincentive to the
breach of parole conditions. See supra, note 8L.

Ibid?, at 679.

Ibid.
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119. (1975), 20 N.S.R. (2d) 513 (S.C.).
120. R.S.C. 1970, c. C-34, s. 11.

121, Supra, note 119 at 519.

122. °'Criminal Law Amendment Act, S$.C. 1968-69, c¢. 38, s.
101, enacting s. 11B of the Parole Act.

123. 1Ibid., enacting s. 11B(2) of the Parole Act.

124. See, e.g., Hinks v. National Parole Board, [1972]
F.C.R. 925 (T.D.); Re Beaucage (1976}, 34 C.R.N.S. 127
(Ont. C.A.).

125. Sed Ronald R. Price, "Doing Justice to Corrections?
Pridoners, Parolees and the Canadian Courts”
(1976-77), 3'Queen's Law Journal 214, at 246.

126. (1975}, 27 C.C.C. (2d4) 568 (Ont. H.C.J.), at 572.

127. Fergus {Chip) O'Connor, "The Impact of the Canadian
Charter of Rights and Freedoms on Parole in Canada®
{(1985), 10 Queen's Law Journal 336, at 345-6.

128. Parole Act, R.S5.C. 1970, c. P-2.
129. Ibid., s. 16(3).

130. R. v. Elliott, [1976] 3 W.W.R. 264 (B.C.S5.C.): Re
Rowling and The Queen (1978), 45 C.C.C. (24} 478
{Ont. H.C.J.): R. v. Gorog, [1975] 4 W.W.R. 191 (Man.
C.A.)}, per Matas J.A. 1n dissent, appeal to S.C.C.
allowed on congent without reasons, Mar. 15, 1976,
(1977), 33 c.c.C. (2d) 207n (S.C.C.); Re Munday and
The Queen (1982); 69 c.c.C. (2d4) 436 (B.C.C.A.}. See
Price, supra, note 125, at 251. It was clear in
Elliott. that the Court did not wish its decision to be
interpreted as giving rise to a new jurisdiction to
review the Board's decisions:

It is clear beyond all doubt that the suspension
and revocation of parole are administrative in
nature and the review procedures followed by the
Parole Board or its officers are not subject to
review by the Court. The Parole Board and its
officers must, however, carry out the mandatory
duties prescribed by Parliament and if they do
not ... they are acting outside the law and any
purported determination made by them is null and
void. Ibid., at 270,
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S

Thiﬁlview was consistent with the strict construction
given to earlier conditional release legislation. See
e.g. Re®Munavish (1958), 29 C.R. 63 {(B.C.S8.C.).

Parole Act, supra, note 127, s..16(4).
" S -

Y

Ex parte Collins (1976), 30 C.C.C. (2d4) 460 (Ont.
H.C.J.): Re Grabina and The Queen (1977), 34 C.C.C.
(2d) 52 (Ont. H.C.J.): Roach v. Director of Kent
Tnstitution, [1983] 3 W.W.R. 711 {B.C.C.A.).
Paragraph 10(1){e) of the Act stated:

10(1) The Board may

{e) in its discretion, revoke the parole
of any paroled inmate

See Ziatas v. National Parole Board {1982), 70 c.C.C.
(2d) 381 (F.C.T.D.) where it was held that the Board
had a choice with respect to day parole - it may
either terminate it under s. 10({2) or revoke it under
s. 16. If the latter provision is relied on, the
Board must follow the procedures set out therein. The
Court had earlier held that the Board may terminate
day parole without a hearing even before the parole
has commenced by relying on its general discretionary
powers under s. 10: . Beaumier V. National Parole
Board, [1981] 1 FIiC.R. 454 (T.D.).

s.c. 1958, c. 38.
Ibid., s. 6(1){a) provided:

6(1) The Board shall at the times prescribed by
the regulations

'(a) review the case of every inmate
serving a sentence of imprisonment of two
years or more ‘

[1977] 1 F.C.R. 359 (T.D.).

Ibid., at 363 per Walsh J.

SOR/73-298.

R.S.C. 1970, <. I-23, ss. 35(b}, (c), 36(e).

See, é.g. Upper Canada College V. smith (1921), 6l
S.C.R. 4137 Boyer v. The King, [1949] S.C.R. 89;
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Colonial Sugar Refining Co. v. Irving, [1905] A.C.
369.

4

Supra, note 95.

No reference was made in Howley to the Interpretation
Act, R.S.C. 1970, c. I-23 or the authorities cited by
Walsh J. in Ford. See supra, notes 115, 116.

R.S.C. 1970 (2nd Supp.), c. 1l0.

Ibid., s. 18(a).

Ibid., s. 28(1).

[1976] 1 S.C.R. 453.

Per Pigeon, J. (Martland, Judson and de Grandpré,
JJ. concurring, Beetz, J. concurring in the result}.

Supra, note 55.
Ibid., at 254,

Supra, note l46, at 473.

r

(

Ibid., s. 101(1), enacting s. 16(4) of the Act.

Criminal Law Amendment Act, S.C.

Laskin C.J.C. and Spence J. concurring.
Supra, note 146, at 456.

Dickson, J. referred to recent U.K. and U.S.
authorities in arriving at this broad view of the duty
to act judicially: E.g. Ridge v. Baldwin, [1963] 2
All E.R. 66 (H.L.); Durayappah v. Fernando, [1967] 2
A.C. 337 (P.C.); Morrissey v. Brewer (1972), 92 S.
Ct. 2593. '

Supra, note 146, at 461. Emphasis added.
See supra, text accompanying notes 151, 152.
(1975), 27 c.c.c. (2d) 568 (ont. H.C.J.}.
Ibid., at 570-1.

{(1970), 1 c.c.Cc. (2d4) 101 (Ont. H.C.J.).
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+

Ibid., at 105.

(1975), 25 c¢.c.c. (24) 228 (N.S.S5.C.).

As guaranteed by s. l(a) of the Canadian Bill of
Rights. \

In re Nicholson and the National Parole Board, [1975]
F.C.R. 478 (T.D.).

Ibid., at 481. . : i

[1976] 2 S.C.R. 570.

Ibid., at 575, in dissent.

Judson, Pigeon and Beetz JJ. concurring.

de Grandpré J. concurring.

While it appears that the applicant complained of the
failure to receive reasons for his detention in In re
McCaud, Spence J. did not respond to the argument 1in

his reasons. See supra, note 55 at 254.

. D .
Dickson J. doncurring.

~ Supra, note 166 at 577.

As the Supreme Court recognized itself in Marcotte,
supra, note 73.

" Criminal Law Amendment Act, S.C. 1968-69, c. 38, s.

102.
SuEra' note 166, at 598.

See Jgan-Guy Marchesseault, "Le contrdle judiciaire
des cisions de la Commission Nationale des
Libérations Conditionnelles" (1982), 12 Revue de droit
de 1'Université de Sherbrooke 273, for an analysis of
Judicial review of parole matters.

Criminal Law Amendment Act, S.C. 1976-77, c. 53.

Joe

Ibid., ss. 30, 32, repealing ss. 17, 21 of the Parole
Act, R.S.C. 1970, c. P-2.

Ibid., s. 31, amending s. 20(2) of the Parole Act.
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181.

182.

183.

184.

185.

186.

i87.

188.
189.

150.

Ibid.

Ibid., enacting s. 20(3) of the Parole Act.

E.g. the 1969 amendments to the Parole Act: see text
accompanying notes 82-98; see also Ford, supra, note
136.

Supra, note 95.

The Covenant and the Protocol were adopted by the
United Nations General Assembly, Resolutions 2200 and
2200A, Dec. 16, 1966, U.N. Doc. A/6316 (1966). Canada
acceded to them on May 19, 1976 shortly after their
coming into force. See Ton J.M. Zuijdwijk, "“The Right
to Petition the United Nations Because of Alleged
Violations of Human Rights" (1981), 59 Canadian Bar
Review 103, for a discussion of the procedure for
bringing a case under the Covenant to the United
Nations Human Rights Committee.

Covenant, Article 2(1), (2), (3).

Van Duzen v. Canada, United Nations Human Rights

Committee, 7 April 1982. (Views under article 5(4) of

the Optional Protocol to the International Covenant on
Civil and Political Rights concerning Communication
No. R. 12/50), reproduced in (1983), Canadian -Human
Rights Yearbook 339, at 336. ‘

MacIsaac v. Canada, United Nations Human Rights
Committee, 3 November 1982 (Views under article 5(4)
of the Optional Protocol . to the International Covenant
on Civil and Political Rights concerning Communication
No. R. 13/55), reproduced in (1983), Canadian Human
Rights Yearbook 337, at 342-3. See also A.R.8."v.
Canada, United Nations Human Rights Committee, 28
October 1981 (Decision on admissibility under article
5{(4) of the Optional Protocal to the International
covenant on Civil and Political Rights concerning
Communication No. 91/1981, dealing with similar issues
in relation to mandatory supervision (held to be
inadmissible). Reproduced in (1986), Canadian Human
Rights Yearbook 179,

Supra, note 184, at X17.
/\\_'
Re Eaton (1979), 27 N.B.R. (2d) 666 (Q.B.).

Hunchak v. National Parole Board, unreported, (June
28, 1982, (B.C.C.A.}, per Nemetz, C.J.B.C., quoted in
Re Henderson and The Queen (1982), 69 ¢C.C.C. {2d) 561
(B.Cc.s.C.) {denying the inmate reasons for parole
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194.
195.

196.

197.
198.

199.
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201.

204

suspension before reference of the matter to the
Board). Note the unarticulated contradiction between
the remarks in Hunchak and the ‘line of cases from In
re McCaud to Howarth and Mitchell. In the latter .

cages the actions of the Parole Board were ‘
characterized as merely administrative decisions as to
where a prisoner was to serve his sentence. Yet, in
Hunchak, it is suggested that release on parole
constitutes an interference with the decision of a

- court to confine a convict to prison.

See, e.g. Nicholson v. Haldimand-Norfolk Regional
Police Commissioners, [1979] 1 s.C.R. 3ll.

Martineau v. MatsquirInstitution Disciplinafy.aoard,
[1980] 1 s.C.R. 602, to be discussed below in the
section on prison discipline. '

SOR/78-428, s. 20(2).
Ibid., s. 17, 19.
[1981] 2 F.C.R. 37 (T.D.}.

In Martineau, decisions of the disciplinary board had
been found to.be reviewable under section 18. Thus,
the lingering question after Howarth, supra, note 146
and Mitchell, supra, note 166 as to whether a remedy
existed other than in the Federal Court of Appeal
under section 28 or a habeas corpus application to a
superior court of a province had been resolved.

Supra, note 195, at 44, “
Ibid., at 51.
Ibid.

Dubeau had alleged that the Board questioned him about
outstanding criminal charges in the course of the
proceeding. It was this questioning that had
occasioned Dubeau's request “to have counsel present.
It was unclear whether the Board had considered these
outstanding charges or simply parole violations in
deciding to revoke. However, in a later case, Smith
D.J. heid that a parolee was not entitled to counsel
when questioned by a parole officer, even if the
questions were directed to outstanding charges: Re
Rain and National Parole Board (1981), 58 c.C.C. (2d)
495 (F.C.T.D.}.

SOR/81-318, enacting s. 20.1 of the Parole . N
Regulations, supra, note 193. ig%&
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209.
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211.
212.
213.
214.
215.

216.

217.
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- ' N _'/
Re Couperthwalte and National Parole Board (1982),
c.c.c. (2d) 172 (F.C.T.D.). N

Rossi v. The (Meen, [1974] F.C.R. 531 (T.D.).

Poirier v. Commission Nationale des leeratlons -
Condltlonnelles, f1982] C.8. 175. :

(1982), 65 C.Cc.C. (2d4) 216 (F.C.A.).

Ibid., at 223.

- ) y
A re-examination of a Board decision by a differently
constituted panel was, however, provided by
regulation: SOR/78-428, s. 22.

Supra, note 195,

§EE£E! note 202.

Supra, note 205.

s.cC. 1060-61, c. 53.

Ibid., s. 29(1)(b).

Penitentiary Service Régulations, SPR/62-90, s. 2.29.

W

See Penitentiary Act, R.S.C. 1952, <. 206, s. 70.

Ibid.

SOR/62-90, s. 2.29(h}),(n). 'Directives were issued
pursuant to s. 29(3) of the Act for the "organization,
training, discipline, efficiency, administration and
good government of the [Penitentiaryl Service, and for
the custody, treatment, training, employment and
discipline of inmates ...." In addition, Standing
Orders could be issued by an Institutional Head
pursiant tp s. 1.15 of the Regulations.

See Jackson, "Justice Behind the Walls - A Study of
the +Dj ciplinary Process in a Canadian Penitentiary"
(1974), 12 Osgopde Hall Law Journal 1, at 5. In fact,
as Jagkson points out, prisoners could not gain access
to Standing Orders at all and, while Directives were
open to inspection, they were often unavailable to
prisoners. See also R. v. Institutional Head of
Beaver Creek Correctional Camp, Ex parte McCaud
{1968), 2 D.L.R. (3d) 545 {Ont. C.A.}, at 548 where
the Court stated:
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This directive which was made known and
circulated amongst the members of the .Service .
affected by it was not published or communicated
to the inmates. It appears, however, that the
appellant has become aware Of the contents of
the directive otherwise than through authorized

‘channels. ™
' <
Thié/;assage suggests that directives were, not
generally made available to prisoners.

See Jackson, supra, note 217, at 6.

E.g., Section %n29‘of the Regulations, supra, note 213
made it an offence to refuse to work or fail to work
to the best of his ability (s. 2.29{(c)); to wilfully
waste food (s. 2.29(f)): to be indecent, disrespectful
or threatening in his actions, language or writing
towards any other person (s. 2.29(g)); to do any act
that is calculated to prejudice the disgipline or good
order of the institution (s. 2.29(1)). {As Jackson
points out, the vagueness of these offeRces may offend
the principle of legality; that is, that "offences be
defined with precision in advance of punishment.”
Supra, note 217, at 6. '

S. 2.28(3) of the Regulations, supra, note 213:. N
S. 2.28(3) of the Regﬁlations, supra, note 213. The
power to impose corporal punishment was revoked in
1972: 8OR/72-207.

(1968), 2 D.L.R. 545 {Ont. Cc.A.) [hereinafter Beaver

“. Creek].

: The same person who had sought to have a decision of

the Parole: Board reviewed in In re McCaud, supra, note
55.

Supra, note 222, at 550.
Ibld.,uﬁt 550-1.

Thus, a decision regarding earned remission was purely
discretionary. This was consistent with a B.C.
judgment holding that a decision to award or not to
award earned remission may be made without a hearing
or representations, and is unreviewable: EXx parte
Pearson, [1967] 1 C.C.C. 286 (B.C.S.C.).

This is clearly based on a characterization of
remission as a “"real and immediate" entitlement, .
rather than as a "deferred credit" since the Court"

——
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233.
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235.

236.

states that- "forfeiture of statutory remission-as a
penalty would entail. the prolongation of the period of
confinement beyond the time for which the inmate has
peen sentenced, less. the statutory remission with
which he is entitled to be credited ...." Supra, note
222,—4t 551. See supra, text accompanying notes 75 to
95. Since the revocation of parole involved loss of
remission, it would have been consistent with-Beaver
Creek to permit review of Parole Board decisions on
the basis that it was dealing with an inmate's rights
as a person, not as a prisoner. However, the Supreme
Court decided otherwise in Mitchell, supra, note l166.
Spence J., without referring to Beaver Creek,
dissented in Mitchell notwithstanding his earlier
judgment in In re McCaud, supra, note 553, which was
relied on by the Mitchell majority, on the basis that
loss of remission was-not a consequence of parole
revocation at the time he decided In re .McCaud. His
view of remission as "very important personal rights"
ig, therefore, consistent with the typology of rights
proposed in Beaver Creek. See supra, text
accompanying notes 173 to 175.

Supra, note 222, at 551.

E.g. the Regulations entitled prisoners to adequate
food, clothing, medical and dental care, etc., supra,
note 213, ss. 2.05, 2.06, much as sarly penitentiary
legislation had provided. See supra, text
accompanying notes 11 to 20.

Supra, notes 11 to 20.
Commissioner’'s Directives No. 300, Sept. 20, 1963, set

out as Schedule B to Beaver Creek, supra, note 222 at
556-7. .

A distinction Jackson calls "strange and
dehumanizing". Supra, note 217, at 63.

See McCann v. The Queen (1976), 29 C.Cc.C. (24) 337
(F.C.T.D.). See also Jackson, Prisoners of Isolation
- Solitary Confinement in Canada (Toronto: University
of Toronto Press, 1983), at 96-101.

As would, presumably, a decision of the Parole Board
to discontinue parole. Curiously, however, Beaver
Creek was not cited in support of this conclusion in
either Howarth or Mitchgll. ) ’

Jackson, supra, note 217, at 59. !

Re McLeod and Maksymovich (1973), 38 D.L.R. (3d) 251
(N.W.T.T.C.). '
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5

Magrath v. The Queen (1977), 38 ¢.Cc.C. (24) 67
(F.C.T.D.). '

R.S.C. 1970 (2nd) Supp., c. '10.
[1978] 1 s.C.R. 1l18. .
(L979), 50 C.C.C. (2d4) 353 (s.cC.C.).

See e.g., Ridge v. Baldwin et al., [1964] A.C. 40
(H.L.); R. v. London Borough of Hillington, EX p. .~
Rayco ‘Homes Ltd., [1974] 2 All E.R. 643 (Q.B.}). An
expansive approach to review of prison matters was
apparent .in R. v. Hull Prison Board of vigdtors, EX
p. St. Germain et al., L1979] 1 ALL E.R. 7701 {C.A.)
and Fraser v. Mudge et al., [1975] 3 All E.R..78
(C.A.Y. ,

Re Nicholson and Haldimand-Norfolk Regional Board of
Commissioners of Police, [1979] 1 S.C.R. 311l.

_Martland,.Ritchie, Beetz, Estey and Pratte, JJ.

concurring.

Supra, note 239, at 353.

Laskin C.J.C. and McIntyre Jf'COncurring.
Supra, note 239 at 373.° '

(1981), 61 c.c.c. (2d) 520 (F.C.T.D).

Ibid., at 536.

At “

This approach was also adapted by Nitikman D.J. in
Minott v. Presiding Officer of the Inmate Disciplinary
Court of Stony Mountain, [1981] 1 F.C.R. 322 (T.D.).

Re Blanchard and Disciplinary Board of Millhaven
T1982), 69 c.c.C. (2d4) 171 (F.C.T.D.), at 174.

This principle has been espoused by the British
Section of the International Commission of Jurists,
Justice in Prison {(London: Justice, 1983), at 2:

The denial of [prisoners'] rights could be
justified only if the loss of liberty were an
insufficient punishment. But no law says that
prisoners may be subjected to any additional
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punishmeént and those who hold, as we do, that
they are sent to prison as a punishment, and not
for punlshment, would deny the right to inflict
it.

It also appears to be penal policy in Canada. See
Stan Berger, "The Application of the Cruel and Unusual
Punishment Clause under the Canadian Bill of Rights"
(1978), 24 McGill Liaw Journal 162, at 195 where
representatives of the B.C. Attorney General's
Department are said to have claimed "that the act of
sending a person to prison was the-punishment and it

~was beyond the prison's role to create further

punishment while he was there." This is also a
guiding principle in the present Solicitor- General s
Correctional Law Review in the area of prisoners’
rights. See Solicitor General, ~orrectional Law
Review, Working Paper No. 1, Correctiocnal Philosophy
(1986), at 40 where the following principle is stated:

. -
The punishment consists only of the loss of
liberty, restriction of mobility, ot any other
legal disposition of the Court. No other
punishment should be .imposed by the correctional
authorities with regard to an individual's
crime.

See supra text accompanying notes 1l to 20. Similar
requirements are now set out in Regulations:
Penitentiary Service Regulations, C.R.C. 1978, c.

1251, ss. 15-21:

: Food and Clocthing
15.~{(1) Every inmate shall be

(a) adequately fed and clothed, according to
the requirements of the season and the nature of
his employment, and

(b) provided with adeguate bedding.

Medical and Dental Care
l6. Every inmate shall be provided, in accordance
with directives, with the essential medical and dental
care that he requires.

Personal Hygiene
17. Toilet articles and other .articles necessary
for personal health and cleanliness shall be issued to
every lnmate.
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-

Inmate Effects
18. The institutional head shall take reasonable
care to ensure that the effects of an inmate which, in
accordance with the directives, he is permitted to
bring into and keep in the institution, are protected
from loss or damage.

3

Exercise

19. Every inmate 1s entlitled, where weather
permits, to a daily period of exercise in the open air
in accordance with directives.

Correctional Training Program

20. (1) There shall be, at each institution, an
appropriate program of inmate activities designed, as .
far as practicable, to prepare inmates, upon
discharge, to assume theilr responsibilities. as
citizens and to conform to the requirements of the
law.

{(2) For the purpose of giving effect to
subsection (1) the Commissioner shall, "so far as
practicable, make available to each inmate who is
capable of benefitting therefrom, academic or
vocational training, instructive and productive work,
religious and recreational activities and psychiatric,
psychological and social counselling.

{3) No inmate shall be compelled, against his
wishes, to participate in religious or recreational
activities. - ..

21. Where an inmate is discharged he shall be

given, in accordance with directives,
(a) at public expense, an issue of civilian
clothing suitable to the season and other
necessities,

(b) travelling and living expenses, at public
expense, to

(i) the place where he was convicted,

(ii) another place not further distant, if
he so elects, or

(iii) any place in Canada, with the
special approval of the Commissioner, and

(¢) the moneys standing to his credit in the
accounts of the institution.
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255. Supra, note 222, at 551.

256. This is, however, unlikely given that prison riots in
the 1970s were at least partly motivated by
dissatisfaction with prison conditions. See Berger,
supra, note 253, at 195. ’ :

257. S. 2(b). ‘ ’ :

258. v. Diék, Penner and Finnigan, [1965] 1 C.C.C. 171

an. C.A.}).

R.
(M
259. S.C. 1953-54, c. 51.

260. Ibid., s. 136.

261l. Supra, note 257, at 179, quoting R. v. Dupont (1962),
133 Cc.Cc.C. 33 (B.C.C.A.) at 39.

262. Black's Law Dictionary (5th ed.), at 616.

»

263. sSupra, note 257, at 177. . —.
264. (1975), 24 C.c.C. (2d) 401 (B.C.C.A.).
265. S.C. 1973-74, c. 38, s. 2, amending s. 214 of the "\\

Code. Earlier the Code had prescribed the death
penalty for all murders: §.C. 1953-54} c. 51, s. 206.

266. Faffis, C.J.B.C. MacLean and Carrothers, JJ.A.
concurring.

267. Supra, note 264, at 453.

268. Supra, note 258. This case was, however not cited by.
Robertson J.A. :

269. Supra, note 264, at 453-4.

N

! . ) N .
270. *“The Eighth Amendment to the U.S. Constitution states:

Excessive bail shall not be required, nor
excesgive fines imposed, nor cruel and unusual
punishments inflicted.

231. Section 10 declared:
That excessive bail ought not to be reguired nor

excessive fines imposed; nor c¢ruel and unusual
punishments inflicted.
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[1970] S.C.R. 282 (declaring s. 94(b) of the Indian
Act, R.S.C. 1952, c. 149, which made it an offence for
an Indian to be intoxicated off a reserve, to be
inoperative owing to its conflict with the guarantee
of equality before the law in s. 1(b) of the Bill).

Supra, note 264, at 465. o
Ibid.
Ibid., at 468. -

An earlier attempt to challenge conditions of
imprisonment was launched in Quebec, but there is no
report of its outcome: Filion and Poirier v. The
Queen' [1972] 2 F.C.R. 1202 (T.D.). In Kosobook et
al, v. Solicitor General of Canada (1975), 30 C.C.C..
(2d) 49 (F.C.T.D.), the plaintiffs argued that
solitary confinement in itself .offended the Bill of
Rights since it could be imposed without a hearing or
reasons. The Court rejected the claim relying on
Beaver Creek, supra, note 222.

(1975), 68 D.L.R. (3d) 661 (F:C.T.D.).:
Penitentiary Service Regulations, SOR 62/90, s. 2.30,
This provision authorized the institutional head to
dissociate a prisoner "for the maintenance of good
order and discipline in the institution” or "in the
best interests of an inmate.” Thus, placement in
solitary under s. 2.30 was not a means of punishing
prisoners for breach of prison offences. Dissociation
as punishment was authorized by s. 2.28(4)(b), but was
limited to period of 30 days. The plaintiff McCann
had been kept in solitary for a total of 1,471 days,
with the longest continuous period of isolation being
754 days. Supra, note 277 at 690.

Supra, note 277, at 689-20.
Per Dr. Richard R. Korn, ibid., at 680-l.

Per Dr. Steven Fox, ibid., at 682.

Per Dr. Anthony Marcus, ibid., at 685.

Per Dr. K.C. Muthanna, ibid., at 686.

For a fuller account of the evidence in this case, see
Jackson, supra, note 233, at 42-80.

Supra, note 277, at 692.
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See e.g. Curr v. The Queen, [1972] S.C.R. 889; R. v.
Burnshine (1974), 44 D.L.R. (3d) 581 (s.c.C.): A.G.
Canada et al. v. Canard et al., [1976] 1 S.C.R. 170;
In Prata v. Minister of Manpower and Immigration,
[1976] 1 8. ¢.R. 376, Martland J. stated for the Co
“legislati deallng with a particular class of p oPle
is valid if it is enacted for the purpose of._ achieving
a valid federal objective.” Ibid, at 382.

30-31 Viet., ¢. 3, s. 91(28). Now the Constitution
Act, 1867. B

Supra, note 277, at 696.
S. 2{e).

In re McCaud, supra, note 55; Howarth, supra, note
146; Mitchell, supra, note 166. While/Heald J. would
have been supported by the Ontario Court of Appeal's
decision in Beaver Creek, supra, note 222, he did not
cite it. See Kosobook, supra, note 276, at 53-5.

Supra, note 222. " ' N
They alleged that they were denied privileges to which
they were entitled under..s. 2.30 of the Regulations
even in solitary confinement:

| 2.30 (2) An inmate who has been dissociated

) is not considered under punishment unless he has
\\‘ been sentenced as such and he shall not be

deprived of any of his privileges and amenities
by reason thereof, except those privileges and
amenities that

{a) can only be enjoyed in assocmatlon
with other inmates, or

(b) cannot reasonably be granted having
regard to the limitations of the
dissociation area and the necessity for
the effective operati thereof.

In adgytlon, they alleged breach of’s. 2.07 and 2.06
of the Regulations which entitled prlsoners to toilet
articles and other personal health items, and medical
and dental care respectively.

(1974), 48 D.L.R. (3d) 427 (s.cC.C.).

Ibid., at 443.
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[1972] S.C.R. 926.

(1977), 36 Cc.c.C. {2d) 158 (B.C.S.C.).

Ibid., at 166-7.

(1976), 33 C.R.N.S. 82 (Ont. Co. Ct.).
R.S.C. 1970, c. N-1, s. 5.

Supra, note 298, at 93.

- Preamble to the Canadian Bill of Rights, R.S.C. 1970,

App- III.

Canadian Bill of Rights, é. 1(b).

Supra, note 29%, at 120. ' W

(1976), 35 C.R.N.S. 202 {(Ont. CfA.)-

Brooke, Dubin, Martin and Blair JJ.A. concurring.
Supra, note 304, at 221. ~

Miller and Cockriell v. The Queen, [1977] 2 S.C.R.
080.

Per Ritchie J., Martland, Judson, Pigeon, and de
Grandpré JJ. concurring. Beetz J. concurring in part.

Citing The Queen v. Burnshine, [1975] 1 S.C.R. 693.
This interpretation of the Canadian Bill of Rights has
been referred to by Professor W.S. Tarnopolsky {as he
then was) as the "frozen concepts" theory: "A New
Bill of Rights in the Light of the Interpretation of
the Present One by the Supreme Court of Canada”
(1978), sSpecial Lectures of the Law Society of Upper
Canada 161, at 181-91; See also Tarnopolsky, "Just
Deserts or Cruel and Unusual Treatment oOr Punishment?
Where do we look for Guidance?" (1978), 10 Ottawa Law
Review 1, at 24-6.

An Act to amend the Criminal Code, S.C. 1960-61, c.
44. S.C. 1967-68, c. 15; S.C. 1973~74, c. 38.

Spence and Dickson JJ. concurring.
Supra, note 307, at 690.
Supra, note 304, at 221.

See, however, Re Faid and The Queen (1978), 62 C.C.C.

"(2d) 62 (Alta. §.C.), where Steer J. made an order

requiring prison officials to offer the applicant, an

|
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accused awaiting trial, suitable conditions for
meeting with counsel in the preparation of his defence
based on the right ‘to counsel in s. 2(c)(ii) of the
Bill of Rightas.

Penitentiaries Act, 1968 31 Vict., c. 75, s. 17. See
also Penitentiary Act R.S.C. 1970, ¢. P-6, s. 13(3).

_ Supra, note 55.

Supra, note 222.

(1975), 30 C.C.C. . (2d) 49 (F.C.T.D.).
Supra, note 166.

(1977), 34 c.c.c. (2d) 361 (Ont. C.A.).

Carried out pursuant to an agreement between the
Saskatchewan and federal governments regarding the
place of custody of persons who would normally be
placed in provinecial institutions according to s.
659(3) of the Criminal Code. The agreement allowed
the transfer of some of these prisoners to federal
facilities. > ’

Supra, note 320, at 370.
. 3
See supra, text accompanying notes 128 to 133.

Penitentiary Act R.S.C. 1970, ¢. P-6, s. 13(5).

Criminal Law Amendment Act S.C. 1976-77, Q.'53, s. 38,
enacting s. 13(5.1) of the Penitentiary Act, supra
note 324. '

R. v. Fleming (1978), 24 N.B.R. (2d4) 266 (N.B.S.C.).

See supra, text Fecompanying notes 191 to 194, and
Martineau, supra note 240,

See e.g. Magrath v. The Queen (1977), 38 c.cC.C. (2d4)
67~ {(F.C.T.D.); Re Rowling and The Queen (1980), 57
c.¢.C. (24) 169 {Ont. H.C.J.). See alsoc 0O'Connor and
Wright, "Mirror, Mirror, on the Prison Walll™
{1983-4), 26 Criminal Law Quarterly 318, at 335-44.

See Magrath, ibid., at 86.

Re Bruce et al. and Yeomans et al. (1979), 102 D.L.R,
{3d) 267 (F.C.T.D.).

Ibid., at 272-32.



2 3F

332. See supra note 240, at 373,

333. (1979), 104 D.L.R. {3d4) 11 (F.C.T.D.). .This case and
Re Bruce and Yeomans, supra, note 330, involved the
same prisoner as had participated in R. v. Bruce,
Wilson and Lucas, supra, note 296 and McCann v. The
Queen, supra, note 277. The history of his .
involvement in these cases is set out in Re Bruce and
Reynett, ibid., at 15-7. b

334. Supra, note 292.

335. Supra, note 333, at 14.

336. 1Ibid., at 25.

337. Supra, note 222.

338. Supra, note 333, at 26.

.339. Ibid., at 27. See e.g. Attorney General of Canada v.
Lavell (1973), 38 D.L.R. (3d) 481 (S.C.C.); Walter S.

Tarnopolsky The Canadian Bill of Rights (2nd ed.),
(Toronto: McClelland and Stewart, 1975), at 297-8.

340. Lavell, ibid., %t 495.

341. Supra, note 333, at 30.

342: [1980] 1 s.C.R. B21.

343. 1Ibid., at 839,

.344. Where. the Court stated:
"It would be trite to say that an inmate of an
institution continues to enjoy all the civil
rights of a person save those that are taken
away or interfered with by his having been /\\\
lawfully sentenced to imprisonment.

& N
Supra, note 222, at 550-1.
335. Supra, note 72, at 115.

; 346. SOR/62-90, s. 2.17.

< 347. Ibid., s. 2.18. i



237

348: See supra, note 286.

349, Supra, note 342, at B840,

350. I.e., "(i) the contents of an envelope may be
inspected for contraband; (ii) in limited
clrcumstances, the communication may be read to ensure v
that it, in fact, contains a confidential
communication between soficitor and client written for
the purpole of seeking or giving legal advice; (iii)
the lett should only be read if there are reasonable
and prolable grdvunds for bellev1ng the contrary, and
then only to the extent necessary to determine the
bona fides of the communication; (iv) the authorized
penitentiary official who examines the envelope, upon
ascertaining that the envelope contains nothing in
breach of security, is under a duty at law to maintain
the confidentiality of the communication." ' Ibid., at
841-2,

351. Supra, note 240.
352, Belliveau v. The Queen, [1982] 1 F.C.R. 439 (T.D.).

" 353. Privileged correspondence was defined in
Commissioner's Directive No. 219 as "correspondence
between an inmate and an official holding a position
of public office" named therein; i.e. the Solicitor
General, Commissioner of Corrections, Correctional
Investigator, Chairman of the National Parole Board,
Members of the House of Commons, Judges etc. .

354, Supra, note 240,

355. Culhane v. A.-G. B.C. and Harrison (1980), S1 C.C.C.
(2d) 213 (B.C.C.A.)}.

356. Per Craig, Taggart JJ.A. concurring, Lambert J.A.
dissenting.

357. Gaol Rules and Regulations, B.C. 73/61, s. 2.41(3),
promulgated under the Corrections Act, S.B.C. 1970,

c. 10.

358. Penitentiary Service Regulations C.R.C. 1978, c. 1251,
s. 27. T

359. (1979), 48 c.c.C. (2d4) 544 (F.C.T.D.).

-
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Penitentiary Service Regulations C.R.C. 1978, c. 1251,
s.-41(2). S

Supra, note 359, at 549, Walsh J. issued an
interlocutory injunction against such searches pending
a fuller hearing on the matter. - The injunction was
continued by Cattanach J. in Gunn v. Yeomans (No. 2}
(1980), 55 C.C.C. (24) 452 (F.C.T.D.). '

SOR/80-~462, amending s. 41(2).

Robertson v. Yeomans (1981), 58 c.c.c. {24) 1
(F.C.T.D.).

(1975), 24 c.c.c. (2d) 66 (B.C. Prov. Ct.).
Ibid., at 68.
Ibid., at 70.
Ibid., atJ72.
Supra, note 191.
Supra, note 240. .
Supra, note 55.

§EE£§' note 222,

N,

Re Eaton, supra, note 189.

Hunchak, supra, note 190. ~

Supra, note 166.

Ibid., at 593.

Martineau (No. 2), supra, note 239, at 637.

Supra, note 249.

Ibid., at 534/

‘Solosky, sgé;a, note 342, at 839-40.
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Supra, note 222, at 550.

Re Anaskan, supra, note 320, at 371. Professor
Michael Mandel calls this form of non-intervention
"blaming the punishment on the prisoner." Mandel,
"The Legalization of Prison Discipline in Canada”

" (1986), 26 Crime and Social Justice 79, at 90.

See e.g., Hunchak, supra, note 190.

See supra, note 190. ; -

Marcotte, supra, note 73.

See Collins; Grabina; Roach; supra, note 132; see also
Ziatas; Beaumier; supra, note 133.

Ford, supra, note 136.

Dubeau, supra, note 195.

Couperthwaite, supra, note 202.

Morgan, supra, note 205.

Martineau (No. 2), supra, note 240.

McCann, supra, note 277.
L4

Solosky, supra, note 364.

Ibid. .

‘Berrie, supra, note 364.

Supra, note 240, at 373.

For a fuller discussion of the dynamics of the

Charter, see Dale Gibson, The Law of the Charter:
General Principles (Toronto: Carswell, 1986); Gibson,
TInterpretation of the Canadian Charter of Rights and
Freedoms: Some General Considerations,” Katherine (‘,//

Swinton, "Application of the Canadian Charter of
Rights and Freedoms,"” Herbert Marx, "Entrenchment,
Limitations and Non-Obstante," all.in W.S. Tarnopolsky

and G.-A. Beaudoin, The Canadian Charter of Rights and

Freedoms -- Commentary {Toronto: Carswell, 1982);-

Gérard V..LaForest, 'The Canadian Charter of Rights
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398,

399.

400.

401.

402,

403,
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and Freedoms: An QOverview" (1983), 61 Canadilan Bar
Review 19, oY

The Charter is Part I of the Constitution Act, 1982
(Canada Act, 1982 (U.K.) 1982, c. 11, Sched. B.).
Subsection 52{(1) of Constitution Act, 1982 states that
the "Constitution of Canada is the supreme law of '
Canada ...."

Retail, Wholesale and Department Store Union, Local

580 et al. v, Dolphin Delivery Ltd. et al., [1986] 2
S.C.R. 573. . -

Ibid., at 579.

See e.g. Re Soenen”and Thomas et al. (1983), 8 c.c.C.
(3@) 224 (Alta. Q.B.);

See e.g. Re Howard and Presiding Officer of Inmate
Disciplinary Court of Stony Mountain Institution
(1985), 19 c.c.C. (3d) 195 (F.C.A.), leave to appeal
granted June 13, 1985. .

See e.g. Re Cadeddu and The Queen (1982), 4 C.C.C.

(38) 97 (Ont. H.C.J.), appeal abated 4 C.C.C, (3d) 112
(ont. C.A.).

Section 33 of the Charter states in its material part:”

33(1) Parliament or the legislature of a
province may expressly declare ... that thé Act
or a provision thereof shall operate
notwithstanding a provision'included in section
2 or sections 7 to 15 of this Charter.

The province of.Québec has attemptpd to "exempt itself
completely from these prov1510ns in a single Act: An
Act respecting the Constitution Act 1982 -5.Q. 1982,

c. 21 (Bill 62). The Quebec Court of Appeal has
ruled, however, that legislative derogations from the
Charter can only be affected by specific provisgions in
each respective statute: Alliance des Professeurs de
Montréal et al. v. A.G. of Québec (1985), 21-C.C.C.

{38y 273 (Qué. C.A.). Saskatchewan is the only other
jurisdiction to have invoked section 33: The SGEV
Dispute Settlement Act S.S5. 1984-85-86, c. 111, s.

9(1).
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405, It is arguable that derogations are themselves
governed by the wording of section 1 of the Charter
which states that the guaranteed rights and freedoms

- are subject *only to "such reasonable limits prescribed
by law as can be demonstrably justified in a free and
democratic society." To the extent that a
notwithstanding clause constitutes a limit on the
enjoyment of Charter rights, its enactment may itself
have to be "reasonable" and "demonstrably justified"

. to be constitutional. There is as yet no judicial
support for this interpretation of section 1 but the
Alliance des Professeurs case, supra, note 404, is
perhaps an indication that courts will not hesitate to
review the decision of a legislature to invoke section
33. See Philip Anisman, "Application of the Charter:
A Structural Approach" in Anisman and Linden, The
Media, The Courts and the Charter (Toronto: Carswell,
. 1986} 1, at 5-6 for a presentation of this argument.

406. A court -of competent jurisdiction is a court which,
notwithstanding the Charter, is competent to award the
remedy sought. 1In other words, the Charter did not
create new judicial powers: Mills v. The Queen,
‘[1986] 1 S.C.R. 863. )

407. Subsection 24(2). In Collins v. The Queen, [1987] 1
S.C.R. 265 the Supreme Court held that evidencd@ should
be excluded if its admission "could" (rather than

"would”)} bring the administration of justice into o
disrepute, relying on the broader wording in the
French version of s. 24(2).

408. See e.g. Collin v. Lussier (1983), 6 C.R.R. 89
(F.C.T.D.). The Federal Court of Appeal ruled, .
however, that the claim had not been substantiated
and, even if it had, that the requisite procedures had
not been followed. It did not dispute that damages
could be awarded in appropriate cases: Collin v.
Lussier {1984), 22 C.C.C. (3d) 124 {(F.C.A.}.

409. This would be dependent upon the board being
considered a court of competent jurisdiction for
purposes of the exclusionary remedy. While it may .
appear anomolous for an administrative tribunal to be
a "court” of competent jurisdiction, it is important
to note that the French version of section 24 refers
to "un tribunal compétent." Since the French and
English versions of the Constitution Act, 1982 are

~

S~
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equally authoritative (per s. 57 thereof}, it is

possible that tribunals may have remedlal jurisdictien
under the Charter.

410. Often cited in thls connection are cases suc¢h as
Edwards v. A.G. of Canada [1930] A.c. 128 (P.c.) in
which Lord Sankey referred to the Canadian
Constitution as "a living tree capable of growth ‘and
expansion within its natural limits." Ibid., at 136.
See also Minister of Home Affairs v. Fisher, [1980]
A.C. 319 (P.C.) in which the Privy Council hel& that a
generous 1nterpretatlon should be given to parts of
the Bermuda Constitution dealing with fundamental
rights and freedoms, rejecting what it called "the
austerity of tabulated legalism" in the interpretation
of a constitutional instrument. Ibid., at-328. This
sentiment was endorsed by the Supreme Court of Canada

~in Hunter v. Southam, [1984] 2 s.C.R. 145, at 156.

411. See e.q. Quebec Assoc1atlon of Protestant Schdol
Boards et al. "A.G. of Québec et al., [1984] 2
S.C.R. 66; R. v. Big M Drug Mart (1985), 18 D.L.R.
(4th) 321 (s.c.c.).

412. See e.g. Law Society of Upper Canada v. Skapinker
(1984), 9 D.L.R. (4th) 161 (s8.C.C.).

413. .See e.g. R. v. Big M.Drug Mart, supra, note 411l.

414. See e.g. R. v. Therens (1985), 18 D.L.R. (4th) 655
(s.c.C.). '

415. Ibid. W

416. See e.qg. Rl v. Rao. {1984), 12 C.C:G. (3d8) 97 (Ont.

417. See e.g. R. v. Roach (1985), 23 c.C.C. (3d) 262
(Alta. C.A.).

418. See e.g. R. v. Oakes, [1986] 1 S.C.R. 103.

419, 1Ibid.

420. 1Ibid., at 138-9. See the. summary of the QOake3 test
per Tarnopolsky J.A. in R. v. Ladouceur (1987}, 57
C.R. (3d) 45 {(Ont. C.A.),\at 67.

L)

Ny
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421. _ See e.g. R. v. Therens, supra, note 414.

422. Re -Ontaric Pilm and Video Appreciation Society and
Ontario Board of Censors (1983), 41 O.R. (2d) 583
(Div. Ct.), at 592, affirmed (1984), 45 0.R. {2d) 80
(C.A.). : .

423. See H.R.S. Ryan, "The Impact of the Canadian Charter
"  of Rights and Freedoms on the Cagadian Correctional .
System” (1983), Canadian Human Rights Yearbook 99 for
an early discussion of the Charter™s potential impact
on prison law.

424. See e.qg. the statement by MCNair J. in Re O'Brien and
National Parole Board {1984), 43 C.R. (3d) 10
(F.C.T.D.) in response to arguments as to the impact
of section 7 on parole decision-making: "I have
reviewed the authorities submitted by counsel. It is
unnecessary to elaborate because, in my view, each
case falls to be determined by its particular facts.
What may be viewed in one case as the contravention of
a guaranteed Charter right or the roughshod violation
of 'fair play in action' may in another game situation
with different players be seen to be fair and legal."
Ibid., at 20.

425. See Patrice Garant, "L'article 7 de la Charte —--
Toujours énigmatique aprés 18 mois de jurisprudence"
{1983), 13 Manitoba Law Journal 477, at 485-f.

426. (1985), 48 C.R. (3d) 289 (s.C.C.).

427. Supra, note 195.
428. (1983}, 5 C.C.C. (3d) 501 (Ont. H.C.J.).

429. 1Ibid., at 509-10. See the discussidon of the Conroy
case in Fergus (Chip} O'Connor, "The Impact of the
Canadian Charter of Rights and Freedoms on Parole in
Canada" (1985); 10 Queen's Law Journal 336, at 355-B.

430. {1986), 26 C.C.C. (34) 65 (F.C.T.D.). See also Re
Bryntwick and National Parole Board (1986), 32 C.C.C.
(3d) 321 (F.C.T.D.), where a parole condition limiting
contact with persons who had a criminal record was
held not‘to be in breach of section 7 and ‘a reasonable

limit on freedom of association in s. 2(d).
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. R .‘1
431. Supra, note 426,

432. Supra, not? 430, at 71.

433. E1985] l1 F.C.R. 378 (T.D.).

434. Granted pursuant to Penitentiary Act R.S.C. 1970, c.
A P-6, s. 26.1, enacted by S§.C. 1976-77, c. 53, s. 42.

435. Supra, note 419, at 397. - , T

436. Questions of disclosure and protection of confidential
informers have arisen in other contexts under the
Charter viz. access to search warrant informations and
affidavits tendered in wiretap applications.
Generally, courts have followed an approach similar to
the decision in Cadieux. See James W. O'Reilly
"Hunter: Access to Sealed Documents and Informer I
pPrivilege” (1987), 57 C.R. (3d) 16 for a discussion of e
the legal issues-and the Charter cases to date. — '

437. See e.g., Re Latham and Solicitor General of Canada
(1984), 12 c.c.c. (3d) 9 (F.C.T.D.); Re Staples and
National Parole Board (1985), 21 C.C.C. (34} 260
(F.C.T.D.); Wilson v. National Parole Board, [1985] 3
W.W.R. 333 (F.C.T.D.); Sﬁ? also Re Stewart and The
Queen (1984), 13 C.C.C. (3d) 278 (B.C.S.C!) regarding
the applicability of the Crown privilege protections
in the Canada Evidence Act, R.S5.C. 1970, c¢. E-10, s.
36.1 to the National Parole Board. '

438. Supra, note 202.

439. Supra, note 205. .
440. An Act.to Amend the Parole Act: and the Penitentiary
Act, S.C. 1986, c. 42, s. 5, enacting ss. 15.1 to 15.6
of the Parole Act. See also An Act to Amend the
Parole Act, the Penitentiary Act, the Prisons and
Reformatories Act and the Criminal Code, S.C. 1986,
c. 43,

441. R. v. Moore; Oag v. The Queen et al., [1983] 1 S.C.R,
658. See also Noonard v. National Parole Board (1983),
47 N.R. 221 (F.C.A.); Smith v. R. and Gilles (1983),
26 Sask. R. 73 (Q.B.); Truscott v. Director of
Mountain Institutietrf et al. {1983), 4 C.C.C. (3d) 199
(B.C.C.A.), all to the same effect. Oag later brought
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a civil action for false arrest, false imprisonment
and assault. The Federal Court struck out the
statement of claim on jurisdictional grounds: Qag v.
The Queen (1985), 23 C.C.C. (3d) 20 (F.C.T.D.). The
Federal Court of Appeal reversed in relation to
certain of the defendants in Qag v. Outerbrldge and
Howland (1987), 73 N.R. 149 (F.C.A.).

S. 15.3(2).
(1987), 57 C.R. (3d4) 79 (B.C.C.A.).

This had been stated in Truscott, supra, note 441, at
202, endorsed by the Supreme Court in Moore, ibid. No
reference was made to earlier cases dealing with the
status of remission credits, such as Marcotte, supra,

_note 73, in which remission was labelled "a real and

immediate entitlement", and Howley, supra, note 95, in
which remission did not achieve to status of a vested
right. )

See supra, text accompanying notes 73 to 102.

Parole Regulations 78-428, s. 17(1), (5) (re—enacted
86-817, s. 4].

Quoted by the B.C. Court of Appeal, SUEra, note 443,
at 87.

Supra, note 443, at 87.
In comparable situations, courts have given primacy to

disclosure over informer privilege. See e.g. the
cases referred to in O'Reilly, supra, note 436.

Evans v. King ton Penitentiary (1986), 55 C.R. (34d)
285 (Ont. C.A.). ) ‘

Supra, note 55. There, Spence J. had stated that the
question whether a "sentence must be served in a penal
institution or may be served while released from_the
institution" was an administrative matter within the
Board's discretion. Ibid. at 254.

Supra, note 450, at 287-8.

Supra, note 426.
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454. Supra, note 450 at 288B.

455, Ibid.

356. (1984), 13 c.c.Cc. (3d) 138 (F.C.T.D.).

457. 1Ibid., at 145.

458. Supra, note 264. Dubé J. cited the post-Charter case
of Re Mitchell and The Queen (1983), 6 C.C.C. (34) 193
(ont. H.C.J.) which involved an interpretation of -
section 12. .

459. Supra, note 456, at 147.

460. (1983), 60 N.S.R, (2d) 78 (N.S.C.A.). Issues of
double punishment will be addressed more fully below
in the Prison Discipline section.

461. Re Maxie and National Parole Board et al. (1986), 32
C.C.C. (3d) 231 (F.C.A.). )

462. There was no question of the application of s. 11(h)
of the Charter which protect "persons charged with an
offence™ against infliction of double punishment as
the prisoner raised the issue in relation to the
revocation of his release, not convictiohhfor the
offences committed. By contrast, the Nova Scotia
court of Appeal dealt with s. 1l1(h) since the prisoner
there raised the issue of double punishment as it
appli’d to the offences with which he was charged
while on release.

463. Supra, note 461 at 238-9.

464. Under s. 20(3) of the Parole Act, enacted by S5.C.
1977~78, c. 53, s. 31. See Gregson v. National Parole
Board (1982), 1 C.c.C. (3d) 13 (F.C.T.D.} which
discusses the use of guidelines by the Board in
recrediting remisgsion. /”

465. S.C. 1977-78, c. 53.

466. See, however, R. v. Connors, supra, note 112 in which
a ‘double jeopardy argument was rejected.v

Y]
467. Supra, note 195.
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472,
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474.

475..

476.

477.
478.

479.

480.

481.

482.

Supra, note 202. 5
Supra, note 205. ' \\

Supra, note 433.
See supra note 437.

]
(1982), 32 C.R. (3d) 355 (Ont. H.C.J.), appeal abated
(1983), 4 €.c-C. (3d) 112 (ont. C.A.). See also R.
v. Nunnery (1983), 5 C.R.R. 69 {ont. H.C.J.); Re
Dumoulin and The Queen {1983), & c¢.c.C. (3d4) 130
[Ont. H.C.J.), both deciding the same issue om section
7 grounds. See also Re Lowe and The Queen {1983), 5
c.c.c. (3d) 535 (B.C.§5.C.) with respect to the
application of section 7 to the B.C. Parole Board.

Regulations required an in-person hearing for federal
prisoners (SOR/81-318, enacting s. 20.1 of the Parole
Regulations SOR/78-428) but not for provincial
prisoners: see Parole Regulations SOR/78-428, s. 34;
Ministry of Correctional Services Act Regulations,
ont. REg. 649, s. 49(2).

This conclusion is, however, open to question. See
0'Connor, supra, note 429, at 351-3.
/

(1983), 35 C.R. (Bd) 135 (B.C.S.C.).

Parole Regulations SOR/78-428, s. 20(2) obliges the
Board to hold a post-suspension hearing after the
“inmate has applied for a hearing."

Re Conroy and The Queen, supra, note 428, at 511-2.

Couperthwaite, supra, note 202.

Hewitt v. National Parole Board (1984), 5 Admin. L.R.

100 (F.cC.T.D.).

Re Lowe and The Queen (1983), 5 C.C.C. (3d) 535
(B.C.S.C.); Martens v. A.G. of B.C. (1983), 35 C.R.

(3d) 149 (B.C.S.C.).

Hewitt, supra, note 479; Lowe, supra, note 480.

Martens, supra, note 480. See Allan Manson,
"annotation” (to Martens) (1983), 35 C.R. (3d) 149, at

150,
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488,
489.
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492,
493.

494 .

495.
496.

497.

498.

499,
500.

501.

502.

(L983), -7 c.Cc.C. (3d) 426 (Ont. H.C.J.).

Ibid., at 429.

(1984), 43 C.R. {(3d) 10 (F.C.T.D.). See also Ford v.
National Parole Board {1984), 43 C.R. (3d) 26
1F.C.T.D.); Browning v. National Parole Board (1984),
43 C.R. (34) 31 (F.C.T.D.), both decided by McNair J.
on this same issue. :

Ibid., at 22.

Supra, note 433.
Supra, note 443.
§EE£§, note 450.

See e.g. Litwack, supra, note 430.

See e.g. Cadieux, supra, note 433; Ross, supra, note
443. - B

See .e.g. Evans, supra, note 450.

See e.g. O'Brien, supra, note 485.

See e.g. Belliveau, supra, note 456; supra, note 472
Swan, supra, note 475; Mason, supra, note 483.

See e.g. Belliveau, supra, note 456. QE
Ibid.

Ibid. See also Debaie, supra, note 460; Maxie, supra,
note 461.

Supra, note 240.

See Davidson, supra, note 249; Minott, supra, note
251; Blanchard, supra, note 252. ‘

(1985), 19 C.C.C. (3d) 195 (F.C.A.), leave to appeal
to S.C.C. granted June 13, 1985.

Pratte J. concurring.

Ibid., at 210-1.
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Ibid., at 212.

[1984] 2 W.L.R. 613 (Q.B.).

Cited by Thurlow C.J., supra, note 500, at 206.

Penitentiary Service Regulations, C.R.C. 1978, c.
1251, s. 38{(4). At the time, the Regulations

contained only two categories of offences -- "minor"
and "flagrant or serious.” There are now three
categories -- "minor," "intermediate" and "flagrant or
serious": SOR/85-640.

Supra, note 500, at 212, referring to the charge of
doing an act "that is calculated to prejudice the
discipline or good order of the institution" contrary
to s. 39(k).of the Regulations, supra, note 506.

3
Such as:

"... a formal charge similar in form to a
criminal information; 24 hours' written notice
of the charge; a formal plea; an opportunity for
t+he inmate to make full answer. and defence to
the charge, including the introduction of
relevant documents, the guestioning and
cross~examination of witnesses through the
presiding officer and the calling of witnesses;
a right on the inmate's part not to incriminate
himself; a decision baseg solely on the evidence
addressed a% the hearing; the criminal law '
standard of guilt beyond a reasonable doubt; the
recording of proceedings, and upon a finding ‘or .
admission of guilt, the imposition of a
sentence.”

Ibid., at 216-7. Some of these changes resulted from
a recommendation made.dn a Report of the Sub-Committee
on the Penitentiary System in Canada (Ottawa: Supply
and Services, 1977) that disciplinary proceedings be
presided over by independent chairpersons. The
Sub-Committee was of the view that independent
chairpersons would prpceed in a manner that would be,
and would appear to.be, fairer and more ifmpartial. As
such, they were "required immediately as a basic
demand of justice at all penitentiary institutions in
Canada." Ibid., at 91. See Recommendation 30, ibid.
MacGuigan J.A. was the Chairman of the SubzCommittee
while a Member of Parliament. ‘ ,




509.

510.

250

Ibid., at 218.

See e.g. Wolff v. McDonnell (1974), 418 U.S. 539;
Gagnon, Warden v. Scarpelli (1973), 411 U.S. 778.

511. Supra, note 500, at b23~4. Compare with the

512,

513.

514.

515.

516,

statements of Cattanach J. in Davidson, supra, .
accompanying note 379.

Supra, note 500, at 230.

Howard was actually sentenced to 70 days' loss of

‘remission. While the Federal Court of Appeal in

Howard held that the prisoner had been convicted other
Than in accordance with the principles of fundamental
justice, in actual fact the igsue was moot since
Howard had already served his entire sentence by the
time the Court was seized with the case. MacGuigan.
J.A. explains: .
A peculiarity of this case is that because the
_appellant was due to be released from prison on
. mandatory supervision two days later and in the
absence of any statutory authorization to try
him for disciplinary offences committed in
prison after his release, the presiding officer
presumed to proceed immediately to hearing,
conviction and sentence, despite having notice
of appeal to this court.

- Supra, note 500, at 214..

Bailey v. Dinsley (1986), 6 F.T.R. 69 (T.D.);
Theriault v. Comité de Discipline de 1'Institution du
Centre Fadéral de Formation, unreported, Feb. 18, 1987
(F.C.T.D.); Trembla% v. Président du Tribunal
Disciplinaire de 1' tablissement Laval (1987), 11
F.T7.R. 1 {T.D.).

See e.g. Savard v. Morrison and Edmonton Institution
Disciplinary Court (1986), 3 F.T.R. 1 (T.D.);. Walker
v. Kingston Penitentiary Disciplinary Board (19867, 3
F.T.R. 109 (T.D.); Kelly v. Disciplinary Board of
Joyceville Institution (1987), 11 F.T.R. 197 (T.D.);
Engen v. Disciplinary Board of Kinggton Penitentiary

™ and Troughton, unreported, July 24, 1987 (r.C.T.D.).

See supra, note 506,

7
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518.

519.

520.

521.

523.

524,

525.

527.

528.

529.

[
83}
—_

- .
See Michael Jackson, "The Right to Counsel in Prison
Disciplinary Hearings" (1986) 20 University of British
Columbia Law Review 221, at 278-9. Jackson also
highlights the importance of the right to counsel in
disciplihary proceedings with reference to empirical
research.

{1982), 2 c.c.c. {34) 23 (B.C.S.C.).

- Ibid., at 36.

[1984] 1 F.C.R. 543 (T.D.).
Ibid., at 565. '

Muldoon J. expressly held the requirement in s. Il(d)
that the'. accused be tried in public not to apply in:
the disciplinary setting as hearings normally take
place within the prison. Further, since the tribunal
is not a court, it is not bound by the usual gommon
law presumption in .favour of openness. Ibid., at
567-8. For an analysis of the common law of openness
of judicial proceedings, see Law Reform Commission of
Canada, Working Paper 56, ,Public and Media Access to
the Criminal Process (Ottawa: LRCC, 1987), at 21-4.

The protections in s. 1l1(e), (£f) relating to bail and
jury trials obviously do not apply. ’

On this issue, see the discussion of the pre-Charter
cases of Van Duzen and Maclsaac, supra, accompanying
notes 184-

Supra, note 520, at 573.

Re Peltari and Director of the Lower Mainland Regional
Correctional Centre (1984), 15 C.C.C. {(3d) 223
(B.C.S.C.).

Muldoon J. had stated that an "offence" had to be
proved beyond a reasonable doubt. See supra, at note
521. ' '

Supra, note 526, at 230.

r

On appeal, the B.C.C.A. found that the issue had
become academic since the prisoner had already been
released: (1985), 18 c.c.C. (3d4) 571 (B.C.C.A.).

"I?



530. (1986), 55 C.R. (3d4) 171 {(F.C.A.), leave to appeal
denied Mar. 24, 1987. +

531. Per Hugessen J.A.,. Lacombe J.,A. concurring.
532. Supra, note 530, at 175-6.

533. This approach to Charter interpretation 1is urged in
. Philip Anisman, "Application of the Charter: A
Structural Approach" in Anisman and Linden, The Media,

the Courts and the Charter (Toronto: .[Carswell, 1986 )
1,

534. See other <criticismg of Knockaert iy John L. Hill,
"Knockaert: Double Jeopardy and

Disciplinary System" (1987i%}2§/C}R' (3d) 18Y. This - ‘

analysis is supported by analk6gous reasoning |in the
civil contextjaccording to-which a defendant fcannot
have punitive damages imposed by a court if the
defendant had previously been convicked of a| cximinal
offence for the same conduct. See Amos v. Yawter
(1969), 6 D.L.R. (3d) 234 (B.C. &.c.); Loomis v. Rohan
(1974), 46 D.L.R. (3d) 423 (B.C. S.C.); see also
L.inden, Canadian Tort Law (Toronto: Butterworths,
1977), at 49-51. An analysis of the meaning of
"punishment" 'is set out in the U.S. case of Bell v. ¥
Wolfish \(1979) 441 U.S. 520. See the discussion of
this issbie in the parole context, supra accompanying
notes 460-~5.

-'535.; Supra, note 530, at 176.
536. Unreported, Nov. 17, 1987 (s.c.C.).

537. Dickson, C.J.C., Beetz, MCIntyre, Lamer, and LaForest
- JJ. concurring; Estey J. dissenting. :

538. Supra, note 536, at 11.

539. Ibid. at 16.

540. Ibid. at 18.

541. R.S.C. 1970, <. R-9.

545. Supra, note"536, at 24.

543. See R. v. Princef [1986] 2 S'Ci?' 480.

544, Supra, note 536, at 2-3.
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"Double aspect” is a term well-known in constitutional
law. See Peter Hogg, Constitutional Law of Canada
(Toronto: Carswell, 1985}, at 316-8.

See e.g. Re Desroches and The Queen (1983), 6

c.c.c. (3d) 406 (Ont. Div. Ct.) ({(prisoner must be

given opportunity to make submissions and gquestion
witnesses); Re Blaquiere and Director of Matsgui
Institution (1983), 6 C.C.C. (34} 293 (F.C.T.D.)
(prisoner must be given opportunity to make ¢
submissions on punishment); Lasalle v. The
Disciplinary Tribunals of the Leclerc Institute
{1983), 5 Admin. L.R. 23 (F.C.T.D.) {prisoner should
have been allowed to appear with counsel or submit
written arguments prepared by counsel); Belmont v.
Disciplinary Court at Millhaven Institution (1984), 9

v

Admin. L.R. 181 (F.C.T.D.) (prisoner cannot be
convicted of disciplinary offence in the absence of
proof beyond reasonable doubt); See the discussion of
fairness cases in Allan Manson, "Administrative Law
Developments in thé Prison and Parole Contexts”
(1983), 5 Admin. L.R. 150; O'Connor and Wright,".
Mirror, Mirror, on the Prison walll" (1983-84) 26
Criminal Law Quarter.y 318.

Prof. Jackson in "Cruel and Unusual Treatment or
Punishment?" (1982) U.B.C. Law Review Charter Edition
189 predicted that section 12 would receive a broader
interpretation than did s. 2(b) of the Canadian Bill
of Rights. Ibid., at 210-2. ‘ . :

Collin v. Kaplan (1982), 1 C.C.C. (3d) 309 (F.C.T.D.).

Rhodes .v. Chapman {1981}, 101 S.Ct. 2392,

Supra, note 535, at 312-3, citing Rhodes, ibid., at
2398. ! .

Ibid., at 314.

Piche v. Solicitor General of Canada (1984), 17

., C.C.C. (34) 1 (F.C.T.D.).

Ibid., at ‘96,

E.g. Solosky v. The Queen, supra, note 342.

E.g. Re Maltby and A.-G. Sask. (1982), 2 C.G.C. (3d)
153 (Sask. Q.B.) (conditions in remand centre not

™
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crugl or unusual); Re Soenen and Thomas (1983), 8
c.c.c. (3d) 224 {(Alta. Q.B.) (treatment of remand
inmates not cruel or unusual). -

Supra, note 552, at 102.

Ibid.
This, however; is unlikely given that the Federal
Court of Appeal had recently ruled that Cabinet
decisions were reviewable under.the Charter: The
Quéen v, QOperation Dismantle Inc. {1983}, 3 D.L.R.
{4th) 193 (F.C.A.), affirmed (1985), 18 D.L.R. (4th)
481 (8.cC.C.}).

2

e

Supra, note 307. ‘Ritchie J.'s judgment in that case
is discussed supra at ncte 308.

As suggested supra at note 308. See also Re Gittens
and The Queen (1982 68 C.c.C., (24) 438 (F.C.T.D.) in
which Mahoney J. 1n&erpreted Ritchie J.

pronouncements on the meaning of cruel and unusual as
obiter dicta. Ibid., at 445. Curiously, however, he
also regarded the majorlty judgment in Miller and

- Cockriell as foreclosing the disjunctive approach

advocated by Mcintyre J.A. as he. then was, at the
B.C. Court of Appeal and by Heald J. in Me¢Cann v. The
Queen, supra, note 277.

Supra, note 548.

Rhodes v. Chapman, supra; note 549; Bell v. Wol%ish,
supra, note 534. -

Supra, note 552, at 114.

See Paul Russell, "Cruel and Unusual Treatment or
Punishment: The Use of Section 12 in Prison
Litigation" (1985), 43 U. of T. Faculty of Law Rev1ew
185 for a discussion of Piche.

See supra, Chapter Two, section B(iii).

(1987), 58 C.R. (3d4) 193 (s.cC.C.).

[}

SuEra, notes 298, 304.
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Per Lamer J., Dickson C.J. concurriné, Wilson J.,

. Le Dain J. and LaForest J. McIntyre J:. dissented as to

result but accepted that the Laskin test applied.

.

Supra, note 307. . ‘ - {r

Per Wilson J., "'supra, note 566, at 243, . o~y

v

This is Laskin C.J.'s test in Miller and Cockriell,
supra, note 307, at 688, c¢ited by Lamer J., supra,
note 566, at 231.

Y

Supra, note 264,

Ibid., at 465.

"He stated, referring to the commentary in the articles.

by Tarncpolsky, supra, note 309 and Berger, supra,

note 253: "I am said to have adopted a disjunctive
meaning in my dissent in Miller v. R. ...."

Supra,
note 566, at 204. )

Ibid., at 205.

As Manson points out in "Answering Some Questions

About Cruel and Unusual Punishment® (1987), 58 C.R.

{3d) 247, the Court was divided over the role of *
arbitrariness in the calculation of "cruel and
unusual." FPurther, wefhave vet to hear from three
current members of the Court on their approach t
section 12 (Beetz, Estey, and L'Heureux - Dubeé Jinx_wﬁ
Ibid., at 247.° 3 ' ‘

See supra, test accompanying notes 262-3, notes 264-9,
and notes 307-10. '

-

Supra, note 277.

See Mills v. The Queen, [1986] 1 S.C.R. 863 for a
discussion of the competence to award Charter
remedies.

Tarnopolsky, "A New Bill of Rights in the Light of the
Iptezpretation of the Present One by the Supreme Court
of Canada" {(1978), Special Lectures of the Law Society
of Upper Canada 161, at 172.

, )
Conditions experienced by remand inmates have already

been challenged under the Charter without success:
See -Re Soenen and Thomas (1983), 8 C.C.C. (3d4) 224
(Alta. Q.B.); Re Maltby and A.-G. Saskatchewan (1982),
143 D.L.R. {3d) 649 (Sask. Q.B.), appeal dismissed on
grounds of nootness: (1984}, 13 c.c.C. (3d4) 308
(sask. C.A.). ' ’




583. See supra, note 566, at 236,

I3

584. 1Ibid.

‘585, 1Ibid. Note that the allusion to corporal punishment
* is an implicit reference to the Bill of\Rights case
which rejected an attempt to characterl e corporal .
-punishment as cruel and unusual: . V. 1ck Penner

and Finnegan, supra, note 258, %}e

. With respect to the treatment of dangero§¥ offenders,
see Re Moore and The Queen (1984), 10 c.c.c. (34} 306
(ont. H.C.J.); R. v. Langevin {(1984), 11 CiC.C. (34) 2
336 {Ont. C.A.) holdlng, respectlvely, that the
dangerous offender provisions of the Criminal Code and
imposition of indeterminate sentences are ngQt t
unconstitutional. The Supreme Court of Canada has now ~
found the dangerous offender provisions of the Code
not to offend the Charter: Lyons v. The Queen,\
unreported, ‘Oct., 15, 1987. See also Re Mitchell and -
The Queen (1983), 6 C.C.C. -(3d) 193 (Ont. H.CiJ.)
(indeterminate sentencing of habitual criminali under
repealed legislation unconstitutional in the absence
of a flndlng that he was a dangerous offenderx
according to current Code definition),

586. See supra, note 37. -
587. (1985), 23 C.c.C. (3d4) 97 (s.c.c.).
588. Per Le Dain J.

589. Supra, note 240, at 373. ' AN

b ]
5%%; Supra, note 342,

591. Supra, note 587, at 115.

592. 1Ibid., at 118. See also Cardinal and Oswald v. B
Director of Kent Institution (1985), 23 ‘C.C.C. (3d)

118 (S.C.C.) nanded down the same day as Miller,
dealing with placement in administrative

dissociation. The Court held there that habeas corpus
with certiorari in aid would lie to release prisoners
into the general populatlon where the decision to
transfer them to dissociation was made unfairly. See
also Morin v. National SHU Review Committee (1985), 23
c.c.c. (3d) 132 (s.c.cC.).

™~

593. In the Miller, Cardinal and Oswald, and Morin, suprd,
note 592 trilogy the Supreme Court emphasizes the
fundamental importance of habeas corpus as a means of

N
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challenging incarceration. It recognizes that
certiorari in aid is an important adjunct to habeas
corpus {in order to bring up the record to the
reviewing court), that absolute jurisdiction over
habeas corpus lies with provincial superior courts
{and hence is more accessible than remedies. in the
Federal Court) and that affidavit evidence is
admissible in support of habeas corpus whether or not
it is accompanied by certiorari in aid.

S. 10(¢) of the Charter states:

Everyone, has the right on arrest or detedtion
(c} to have the validity of the detention
determined by way of habeas corpus and.to bhe
released if the detention is not lawful.

Supra, note 166. Ritchie J. held there that
provincial superior courts had no jurisdiction to ‘hear
habeas corpus applications with certiorari in aid-
gince the Federal Court Act gave the Federal Court
exclusivé jurisdiction over certiorari.

Ibid., at 578.

As amended by An Act to amend the Criminal Code
(torture), S.C. 1987, c¢. 13, s. 2. This Act 1is
intended to give effect in Canada to the Declaration
on the Protection of All Persons from Being Subjected
to Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, adopted by the U.N. General
Assembly, Dec. %, 1975 (Resolution 3452 (XXX}).

‘See especially Butler v. The Queen (1983), 5 C.C.C.
(3d) 356 (F.C.T.D.) where Walsh J. relied on the
following words of Addy J. in the’pre-Charter case of
Re Cline, unreported, Mar. 18, 1981, 5 W.C.B. 505: e

I would like to add that, except in clear and
unequivocal cases of serious injustice coupled
with mala fides or unfairness, Jjudges, as a -
general rule, should avoid the temptatjon of
using their ex officio wisdom in the s®lemn,
dignified and calm atmosphere of the court-room
and &Substituting their own Jjudgment for that of
experienced prison administrators. The latter
are truly in the firing—-line and are charged by

-
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600.
601.

602.

603,

604.
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society with the ext¥a ordinarily (31c)
difficult and uneviable task of maintaining
order and discipline among hundreds of convicted
criminals who, as a class, are not generally
reputed to be the most disciplined or
emotionally stable members of society and who,
by the mere fact bf incarceration, are being
forcibly deprived of many of their most
fundamental freedoms. Similarly, courts should .
avoid laying down any detailed rules of conduct
for thege administrators since courts have very
little®practical knowledge of the problems
involved in maintaining prison security
generally or of the specific tensions, pressures
and dangers existing in any particular prison or
in any given situation. Such detailed rules of
conduct, if any, should be left to the
legislators or better still, to those possessing
the required expertise who .might be charged by
the legislators with the issuing of regulations
pertaining to these matters. Ibid., at 362.

(1984), 5 Admin. L.R. 111 (Ont. H.C.J.).

The Court:did not believe there to be any difference
between the common law duty of fairness and the
guarantees inxagction 7 of the Charter.

Lasalle v. The Disciplinary Tribunals of the Leclerc

.Institute, supra, note 546, relying on the duty to act

fairly.

Re Hay and Natlonal-\hrole Board (1985}, 21 C.cC.C.
{3a) 408 (F.C.T.D.), felylng on section 7.

‘Ibid., at 415.

Jamieson v. Commissioner of Corrections and Warden of
Frontenac Institution (1986), 51 C.R. (3d} 155
(F.C.T.D.). The Court believed section 7 to contain
no more than the common law duty to act fairly.

e

In Butler, supra, note 598, WalshJ., in circumstances
not unlike those in Bruce and Yeomans, supra, note
330, held ‘that the prisoner's transfer was neither
unfair nor contrary to the Charter. Had the case been
.decided after Ref. re ‘s, 94125 supra, note 426, it
would have been appropriate for the Court to have

|

<
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considered whether it was substantively reasonable to
transfer a prisoner away from his family. 1In _
Jamieson, Strayer J. appeared :& reject a substantive
interpretation of s.7 when he gtated that "the
'principles of fundamental judtice' do not require
more than the common law duty of fairness". Supra,
note 604, at 160-1. Note that prior to Strayer J.'s
appointment to the bench, he was Assistant Deputy )
Minister of Public Law in the Department of Justice.
In his testimony before the Special Joint Committee of
the Senate and of the House of Commons on the
Constitution he said of the words "principles of
fundamental justice" that they "cover the same thing
as what is called procedural due process, that is the

~ meaning of due. process in relation to requiring fair

procedure. However, it in our view does not cover the
concept of what is called substantive due process.”
Cited in Ref. re s. 94(2), ibid., at 310. The Supreme
Court had rejected that interpretation of s.7 prior to
Jamieson.

See e.q. Lasalle, supra,-note 546, at 37; Hay, supra,
note 602, at 416;‘Chester, supra, note 599, at 149.

See Chester, supra, note 599, at 149; Collin v.
Lussier (1984, 22°C.C.C. {3d) 124 (F.C.A.).

Supra, note 222,

Re Bruce and Reynett, supra, note 333.

Re Gray et al. and Minister of Manpower and
Immigration, unreported, May 6, 1985 (F.C.T.D.).

(1982), 143 D.L.R. (3d). 365 (B.C.S.C.). With respect"
to limits on remand inmates' right to vote see Re
Maltby and A.G. Sask. (1982), 143 D.L.R. (34} 649
{sask. Q.B.), appeal dismissed on grounds of '
mootness: (1984), 13 C.C.C. (3d) 308 (Sask. C.A.).

BElection Act, R.S.B.C. 1979, c. 103, s. 3(1)}(Db)
stated:

3. (1) A person is disqualified from voting at
any election, and shall not make application to
have.hiQ\name inserted in a list of voters, who

/

. .
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(b) has been convicted of treasogbr an
indictable offence, unless he has secured a free
or conditional pardon for the cffence or has
undergone the sentence imposed for the offence

Without explaining the basis of this conclusion,
Macponnell J. stated simply that "[ilt requires little
lmaglnatlon to see the practical reasons why a /
prisoner in custody should not be entitled to voté

2]

...." Supra, note 6l1, at 369.

(1983), 7 C.C.C. (3d) 431 (B.C.S.C.). 4 .

Ibid., at 434. -

E.g. publication of voters' lists (which would reveal
the identities of certain inmates and place them in
danger), conflict among prisoners if electioneering
were allowed, and problems with canvassers in the

prison. /,ﬂgf‘ H\\
[1984] 1 F.C.R. 1119 (T.D.). -

Ibid., at 1126. :

[1984] 1 F.C.R. 1133 (C.A.).

{1985), 25 D.L.R. (4th) 184 (F:+C.T.D.).

Prov1n01al prisoners were already entitled to vote in
provincial elections according to Québec law: '
Election Act, §.Q. 1979, <. 56, ss. 204, 217.

The prisoner had previocusly sought a'remedy under
international law. However, his communication had
been ruled inadmissible on the ground that he had not
exhausted available domestic remedies. He had argued
that a declaration was not a viable remedy under
Canadian law given the result in McCann, supra, note
277. ‘The U.N. Human Rights Committee considered
canadian law to have been altered by the Charter,
namely s. 24(1), which empowers courts to fashion
appropriate and just remedies. See C.F. V. Canada,
United Nations Human Rights Committee, 12 April 1985
(Decision on admissibility under article 5(4) of the
Optional Protocol to the International Coyenant on
Civil and Political Rights concerning Communicatioesq
No. 113/1981, reproduced in (1986), Canadian Human
Rights Yearbook 185. ’
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At common law, mandamus did not lie against the Crown
or its agents. See e.g. Re Central Canada Potash Co.
Ltd. and Minister of Mineral Resources of Saskatchewan
{1972), 37 D.L.R. (3d4) 107 (Sask. C.A.}.

(1986), 27 c.c.c. (3d4) 158 {Man. Q.B.). -

Ibid., at 162-3.; .

Supra, note 418,

Affirmed (1986), 29 C.C.C. (3d) 92 (Man. C.h.).

(
ex Reed J. in Gould, supra, note 617, at 1l27.
As Kaiser sFates: _\\A\m

It is uncertain what purpose is served by
disenfranchisement. At best it appears as a
historical anachronism with punitive overtones
common to the early history of corrections ....
[T]o the deqree that disenfranchisement .
reinforces the status of the inmate as a
"nonperson", it is contradictorysto
rehabilitative goals. On this ground alone,
serious consideration should be given to the
abolition of the provisions.

"The Inmate as Citizen: Imprisonment and the Loss of
Civil Rights in Canada" (1971-72), 1 Queen's Law
Journal 208, at 214-5. Kaiser cites an early English
case in which the prisoner brought a habeas corpus
application in order to vote. It was unsugcessful.
Ibid., at 214, citing In re Jones (1835), 111 E.R.
169,

S

Supra, note 359. See supra, text accompanying notes
359-63.

SOR/80-462, amending s. 41(2) of the Penitentiary
Service Requlations C.R.C. 1978, .c. 1251.

(1987), 11 F.T.R. 279 {(T.D.).

The Supreme Court of Canada held in Hunter v. Southam,
fi984] 2 §.C.R. 145 that a warrant was normally a
prerequisite for a reasonable search.

‘Strayer J., held that s. 7 did not apply in the

clrcumstances. Supra, note 632, at 288-92.
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635. Ibid., at 297. N;Ether should female ghards make

random visual examinations of cells occupied by male
inmates. Ibid., at 299.

636. Supra, note 631, sN41(3).

637. Strip searches of remand inmates have been found not
to violate the Charter: Re Maltby and A.G. Sask.,
supra, note 611; Re Soenen and Thomas {1983), 3
DIL.R. (4th) 658 (Alta. Q.B.).

638. {1987), 10 F.T.R. 176 (T.D.).
639. ' Supra, note 342.
640. Supra, note 638, at 188.

641. Henry v. Commissioner of Penitentiaries (1987), 10
F.T.R. 166 (T.D.}). Note that prisoners do not, at
least in B.C., have a right to legal aid for purposes
of defending themselves against disciplinary charges:
Landry v. Legal Services Society (1986), 28 C.cC.C,.
{3d) 138 \(B.C.C.A.) (disciplinary proceedings are not
criminal or civil in nature, nor do they affect a
prisoner's livelihood).

642. Penitentiary Service Regulations, C.R.C. 1978, c.
1251, as amended by SOR/85-412, s. 3. It is a
disciplinary offence under the Regulations to consume
intoxicants. Ibid., s. 39, as amended by SOR/85-640,
s. 4.

643. The forced production of evidence upon demand has been
dealt with in some Charter cases as a search and
seizure:, See e.g. Re Belgoma Transportation Ltd. and
Director of Employment Standards (1985), 51 Q.R. (2d)
.509 (C.A.J; Bishop v. College of Physicians and
Surgeons of B.C. (1985), 22 D.L.R. (4th) 185
{(B.C.5.C.), affirmed on other grounds: (1986), 26
D.L.R. (4th) 15 (B.C.C.A.). But see Re Ziegler and
Hunter (1983), 8 D.L.R. (4th} 648 (F.C.A.).

644. (1986), 30 c.c.c. (3d) 108 (Qué. S.C.).
645. Ibid., at 115.

L4
646. Ibid., at 118.
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For examble, if the regulations were drafted so as to
adopt the standard in analogous provisions of the
Criminal Code, . R.S.C. 1970, c. C-34, which empower
peace officers to demand breath and blood samples of
those reasonably suspected of driving while impaired
or with a concentration of more than .08 mg. of
alcohol in their blood (s. 238)

It is clear from Dion that prlson officials have no
general power to require prisoners to produce bodily
fluids for analysis. Neither.does the government have
a duty to force a prisoner to receive life sustalnlng
intravenous fluids into her body where the prisoner
has made a conscious choice to refuse food: Re A.G.
B.C. and Astaforoff (1983), 6 C.C.C. (3d) 498 7
{B.C.C.A.). See also R. v. Berrie and Seven Othe
supra, note 364 whege the possibility of force ;éeding
prisoners was criticized. Ibid., at 70. In gther
contexts, issues of forced medical treatmeng/gf
detained persons have "arisen. See Margargt”A.
Somerville, "Refusal of Medical Treatment in 'Captive’
Circumstances” (1985), 63 Canadian Bar Review 59.

Supra, note 307.

In Smith, supra, note 566.

In Miller, supra, note 587.

See e.g. Cadieux, supra, note 433; Ross, supra, note
443; and the cases cited suEra‘-note 437.

See, e.g. Chester, supra, note 599; and Jamieson,
supra, note 604. ' .
See e.g. Caddedu, subra, note 472; Swan supra, note
475; and Conroy, supra, note 428.,

See e.g. Hewitt, supra, note 479; Lowe, supra, note

480; Martens, supra, note 480; Mason, supra, note 483;
and Q'Brien, supra, note 485.

See e.g. Howard, supra, note 500; aﬁd the cases cited
supra, note 514.

See e.g. Chester, supra, note 599; Lasalle, supra,
note 546; Hay, supra, note 602; and Jamieson, supra,
note 6Q4.
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665,
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667.

668,

See e.g. Gould, supra, note 617; Levesque, éupra, note
,620; and Badgexr, supra, note 624, :

See e.g. Weatherall, supra, noté 632; and Henry,
supra, note 638.

1

Henxy, supra, note 641.
!

Dion/, supra, note 644,

Ref..ré s. 94(2); supra, note 426.

E.g. freedom of expression and the right to equality.
As to the former, see Manson, "Freedom of the Press

and Juries, Prisons and Prisoners", in Anisman and
Linden, The Medila, the Courts and the Charter
{(Toronto: Carswell, 1986) 355. >

See Furman v, Georgia (1972), 408 U.S. 238 in which
Brennan J. stated: "An individual in prison does not
lose 'the right to have rights.'" 1Ibid., at 290.

Jackson, "Justice Behin the Walls - A Study of the
Disciplinary Process in a Canadian Penitentiary"
{1974), 12 Osgoode Hall Law Journal 1, at 9.

See e.g. Hunter v. Southam, supra, note 633.

See the discussion of prison reéorm in Jackson,
Prisoners of Isolation - Solitary Confinement in
Canada (Toronto: University of Toronto Press, 1983),
at 25-41. See also Report of the Fauteux Committee,
supra, note 43; Report of the Canadian Committee oh
Corrections - Toward.Unity: Criminal Justice and
Corrections (Chairman: Roger Ouimet) (Ottawa:
Information Canada, 1969); Report of the Sub-Committee
on the Penitentiary System in Canada, supra, note 491;
Taw Reform Commission of Canada, Working Paper 11,
Imprisonment and Release (Ottawa: Information Canada,
1975); Law Reform Commission of Canada,” Report 3, Our
Criminal Law (Ottawa: Information Canada, 1976):
Report of the Canadian Sentencing Commission —
Sentencing Reform: A Canadian Approach (Chairman:
Omer Archambault). (Ottawa: Supply and Services,
1986). '

See Mandel, "Rethinking Parole" (1975), 13 Osgoode
Hall Law Journal 501; Jackson, Prisoners of Isolation
~ Solitary Confinement in Canada (Toronto: University
of Toronto Press, 1983), at 245-250 (proposed Model

T

.
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Segregation Code):; Peter MacNaughton-Smith, Permission
to be Slightly Free — A Study of the Granting,
Refusing and Withdrawing of Parole in Canadian
Penitentiaries (Ottawa: Supply and Services, 1976):
Pierre Carriere, Sam Silverstone, The Parole Process -
A Study of the National Parole Board (prepared for the
Law Reform Commission of Canada), (Ottawa: Supply and
.Services, 1976); see also, Law Reform Commission of
canada, Studies on Imprisonment (Ottawa: Supply and
Services).

669, Solicitor General, Correctional Law Review, Working
Paper No. 1, Correctional Philosophy (1986); Solicitox
General, Correctional Law Review, Working Paper No. 2,
A Framework for the Correctional Law Review {(1986).

670. See Report 3, supra, note 667; Law Reform Commission
of Canada, Report 30, Vol. 1, Recodifying Criminal Law
(Ottawa: LRCC, 1986). -

671. Supra, note 667, at 164-6.
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" ABSTRACT

This paper analyzes the evolutiohiin Canadign law tgwérd
recognition .of the rigﬁts of prisonérs.‘*At_common-law,_
prisoners had no rights. A convictionfﬁpr.criminal conduct
resulted in the convict'g "civil degfh“. ?risonérs were
disentitled to the légal ben%fits tﬁat were usually.inciden—

tal to membership in society, such as proprietary and testa-

mentary rights.

However, even in the nineteenth centﬁry in Canada, prison
statutes contained certain basig guarantees that prisoners
would be treated with some diénity. The Penitentiaries Act,
lggg,‘and_statuﬁes which followed it,'set out certain mini-
ﬁum entitlements - the right to be decently clothéd and kept
warm; the right to observe religious holidays; the right to
sanctuéry during‘the winter months (even after éentences
expired); the rigpt upon discharge to suitable clothing and
conduct money. ander early conditional release statutes,
some prisoners were entitled to remain at large during their
sentences. While these Acts gave prisoners some basic
entitlements, much discretion4w?s left to prison officials
to determ.ne the standard of tréatment prisoners would

receive. Further, there was no common law or statutory

femedy available to assert them.



2
canadian law in this area remained essentially unchanged

until the late 1950s and early 1960s. A new Parole Act arnd
= T

" a new Penitentiary Act sparkedﬁgitigation of prison law
matters throughout the 1960s and 1970s. ’However,‘courts'
generally toock a non—intervenﬁ&onist, "hands-off" approach
to prison matters. The decisions §f prison and parole
officials were regarded as being completely administrative
and, therefore, not subject to jﬁdicial review. Further,
prisoners continued todbe regarded as incapable of possess-
ing rights, other than those specifically granted by statute
of'regulation. Where théée lat%er entitlements_were asser?
ted, courts defined them narrowly and were reluctant teo call
them "rights".

J
In the late 1970s and early 1980s, however, courts beéan to
intervene more readily in matters involving érisoners.
Curiously, this development was not due to any statutory;or
regulatory change. Rather, it sprang from innovations ih h
the common law of judicial review. In particular, courts
imposed upon prison and parole officials a duty to act
fairly toward prisoners, even in the domain of administra-
tive, as opposed to judicial or ggggi—ju@icial decisions.
Further, prisoners came to be regarded as capable of pos-
sessing rights. Indeed, they were entitled‘to all civil
rights other than those expressly or impliedly taken away by

law - a reversal of their status at common law.



In ;982,'the Canadian Charter of Rights a Freedons was
'passéd and its impact.on prisoners rights was immediétely
felf. Since it guarantees basic fréedoms and rights to
éveryone, there is no questi6§'whéther pfisonérs are en-
titled td assert Charter fights. ﬁbwever; céufts héve been

léft to articulate the breadth of, and the reasonable limits

on, Charter rights asserted by prisoners.

The result has been that.the Charter has accelerated the
trend toward recognition of prisoners' rights by acting as é
constitutional catalyst for rights recognized prior to its
enactment and by se;ving as a source of inspiration for

novel claims.

This trend in Canadian law has, on the“whole, been é desir-
able one. It has resulted in some improvemgnts in the way
priéoners are treated. Yet, reform on a broader scale is
needed in order to ensure that prisoners receive punishment
that is compatible with the aims of our crimiqal justice

system and consistent with the Charter.





