Copyright and Tertiary Education for Human Development: Rethinking
the Policy, Law and Practice in Ethiopia

Sileshi Hirko

Thesis submitted to the University of Ottawa
in partial fulfillment of the requirements
for the Doctor of Philosophy (Ph.D) Degree in Law

Common Law Section
Faculty of Law
University of Ottawa

© Sileshi Hirko, Ottawa, Canada, 2020



Abstract

This thesis explores the interplay between copyright and tertiary education, and their roles for
sustainable human development in Ethiopia. Access to learning materials is used as a context for the
exploration. Despite its recognition of development as a human and constitutional right, Ethiopia
emphasizes economic growth as the core of its national development objectives. To this end, tertiary
education is often considered for its instrumental role in human capital formation. Given this narrow
lens of development, the thesis observes the neglect of human development as the enlargement of

human capabilities.

It 1s underscored that development-oriented copyright and tertiary education are both vital in
themselves and complementary for sustainable human development. Nonetheless, their complementing
roles depend upon relevant policy and legal flexibilities that facilitate access to learning materials. As a
major context for the interplay, access to learning materials is essential for both sustainable creative
innovation and quality tertiary education. Noting a restrictive copyright system as one of the
impediments, the thesis thus inquiries into the regime and finds out the non-incorporation of relevant
international copyright-related flexibilities. Adopting a TRIPs-plus approach, the existing national
copyright law in Ethiopia has left out a number of legal flexibilities relevant for increased access to
learning materials. Stifling creative and learning freedoms or capabilities, this has serious ramifications
for sustainable human development.

From human development perspective, the thesis further unveils lack of coherence in the
regimes and proper orientations towards human development. Therefore, it is imperative to revisit the
regimes, forge a coherence, and retract the excessive protection. A comprehensive integration of
appropriate flexibilities is recommended to promote creative and learning capabilities for enhanced

human development.
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Chapter I: The Conceptual Framework of the Study

1.1. Copyright, Education and Development: Introduction

From various areas of interlinkage, copyright, education and development are interlinked in the
context of human capital, human capabilities and access to knowledge. In their interdependence, human
development remains the ultimate objective and an inclusive context. Its elaboration slated for later, the
notion of human development is noted to denote the expansion of human capabilities or freedoms.! As
defined in the Human Development Report (1990), human development is “a process of enlarging
people’s choices or opportunities.” In essence, what constitute human development are people’s actual
abilities or freedoms to0 do and to be in order to lead worthwhile lives.3 From among others, access to
knowledge is essential for the realization of human development.4 Integral to access to knowledge,
access to learning materials is thus a crucial point of nexus between copyright and education, and their

roles for human development. In so doing, human rights and constitutional dimensions are useful.

Constituting an essential input, access to learning materials is vital for the knowledge-intensive
tertiary education, scientific research and innovation. Taking this as a context, this thesis seeks to
explore the interplay between tertiary education and the protection of copyright, and their roles for
human development. To this end, the thesis adopts capability approach (CA) as its organizing
theoretical framework. As explained further in the subsequent chapter, the approach emphasizes the

actual abilities of a person for valuable achievements. That said, this chapter is limited to highlighting

I Amartya Sen, Development as Freedom (New York: Anchor Books, 1999) at 3 & 8[Sen, Development as Freedom).

2 UNDP, Human Development Report 1990 (New York & Oxford: UNDP & Oxford University Press, 1990) at 1&10.

3 Sen, Development as Freedom, supra note 1 at 75; see Martha C. Nussbaum, Women and Human Development: The Capability
Approach (Cambridge: Cambridge University Press, 2000) at 84-85 [Nussbaum, Women and Human Development].

4 Yochai Benkler, The Wealth of Networks: How Social Production Transforms Markets and Freedom (New Haven, CT: Yale University
Press, 2006) at 1[Benkler, The Wealth of Networks].
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the normative dimensions of education, copyright and development. Further, it points out, inter alia,

the research problems, Ethiopian socio-economic and legal context, and the major research questions.

1.2. Education in the Context of Access to Learning Materials

1.2.1. Education as a Human Right

Education is of a fundamental significance for human beings. Framed as a basic right, the right
to education is a multifaceted right. In its manifold dimensions, the right cuts across civil, political,
social, economic and cultural rights.> The right has been incorporated in major human rights
instruments.® The embodiment of the right in legal regimes at various levels affirms the importance of
education. For instance, the right to education has been enshrined in the relevant provisions of the
Universal Declaration on Human Rights (UDHR),” the International Covenant on Economic, Social
and Cultural Rights (ICESCR)$ and the UN Convention on the Rights of the Child (UNCRC).® Serving
as a blueprint for subsequent human rights instruments, art. 26(1) of the UDHR states that “everyone
has the right to education.” In the same vein, art.13(1) of the ICESCR—a binding international human
rights instrument—reiterates an explicit recognition of “the right of everyone to education.” At a

regional level, the African Charter on Human and Peoples’ Rights (African Charter) is the major

5 Katarina Tomasevski, “Has the Right to Education a Future in the United Nations?: A Behind-the-Scene Account by the Special
Rapporteur on the Right to Education 1998-2004” (2005) 5:2 Hum Rights L Rev 205 at 224; Katrina Tomasevski, Human Rights
Obligations: Making Education Available, Accessible, Acceptable and Adaptable, Right to Education Premiers No.3 (Gothenburg:
Novum Grafiska AB, 2001) at 8-9 [Tomasevski, Human Rights Obligations]

6 See Fon Coomans, “Exploring the Normative Content of the Right to Education as a Human Right: Recent Approaches” (2004) 50
Persona & Derecho 61 at 61.

7 See Universal Declaration of Human Rights, GA Res 217A (III), UNGAOR, 3d Sess, 1st plen mtg, UN Doc A/810 (Dec.12, 1948) at
art. 26 [UDHR].

8 International Covenant on Economic, Social and Cultural Rights, 16 December 1966, 993 UNTS No 3 (entered into force Jan. 3, 1976)
at art.13 [ICESCR].

9 UN Convention on the Rights of the Child, 20 November 1989, 1577 UNTS 3 (entered into force on 2 September 1990) at art.28 & 29
[UNCRC]. In particular, in the recognition and progressive realization of the right of the child to education on the basis of equal
opportunity, State parties are required to “make higher education accessible to all on the basis of capacity by every appropriate means.”
See ibid at art.28(1)(c).

2



regional human rights instrument that recognizes every individual’s right to education.!? In contrast to
its international counterparts, the African Charter makes a generic reference to the right to education
without a distinction among its various levels. Further, the African Charter on the Rights and Welfare of
the Child (ACRWC) is another important regional human rights instrument that recognizes the right to
education.!! Given its distinctive approach, the African Charter places all categories of human rights,

including the right to education, on a par to command an immediate application.

In its detailed treatment of the various levels, the ICESCR underscores the importance of the
right to education.!? In fact, the realization of education at all levels will be critical for the fullest
enjoyment of the right to education. In principle, education must be made available at all levels.!3 As
opposed to the approach under the African Charter, the ICESCR embodies a significant variance in the
weight attached to each level of education. For example, the Covenant obligates members to ensure an
immediate provision of free and compulsory primary education.!4 As such, the immediacy and
compulsory requirements underline the unconditional nature of the right to basic education. In other

words, the right to basic education is affirmed as the minimum essential or core level of education. In

10 Afiican Charter on Human and Peoples’ Rights, 27 June 1981, 21 ILM 58 (entered into force on 21 October 1986) at art.17 (1)
[African Charter].

U Adfiican Charter on the Rights and Welfare of the Child, 01 July 1990, OAU Doc.CAB/LEG/24.9/49 (entered into force 29 November
1999). Ethiopia has been a party to the Charter since its ratification of the charter in 2002.

12 See ICESCR, supra note 8 at arts.13(2)(a)-(c). As one can readily observe from the articles of the Covenant, the article on human right
to education (art. 13) is the longest provision in the Covenant. The inclusion of such a lengthy provision in the Covenant is neither
accidental nor insignificant. Rather, it is an indicative of the weight attached to the significance of the right and its detailed treatment. See
generally Committee on Economic, Social and Cultural Rights, General Comment No.13: The Right to Education, UN Doc E/C
12/1999/10 (Dec. 8, 1999) [CESCR General Comment No.13]

13 ICESCR, supra note 8 at art.13; See General Comment No.13, supra note 12 at para 6; Klaus Beiter, The Protection of the Right to
Education by International Law: Including a Systematic Analysis of Article 13 of the International Covenant on Economic, Social and
Cultural Rights (Leiden & Boston: Martinus Nijhoff, 2006) at 478[ Beiter, The Protection of the Right to Education].

14 ICESCR, supra note 8 at art.13(2)(a); General Comment No.13, supra note 12 at paras 8-10; Beiter, The Protection of the Right to
Education, supra note 13 at 510-16.
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contrast, secondary education is required to be made generally available and accessible to all by

progressive introduction of free education.!> This variance is more pronounced for tertiary education.

1.2.2. Tertiary Education as an Integral Element of Right to Education

As noted from various human rights instruments, a tertiary (higher) education is articulated as
one of the levels of education. As per the ICESCR known for its variance on the levels of education,
the recognized right of equal access to tertiary education is conditioned upon the requirements of
capacity and merit.1¢ In its departure from the African Charter that avoids these condition precedents,
the ACRWC still follows the ICESCR to mirror its requirements. In so doing, art.11 of the ACRWC
requires State parties to take “all appropriate measures” in order to “make higher education accessible

to all on the basis of capacity and ability by every appropriate means.”17

In the event such a variance exists among the human rights instruments, it is incumbent upon
the States to take a more progressive approach to ensure a better implementation of the right to
education. Taking an opposite measure is tantamount to a regressive action that requires an adequate
justification to remain lawful. Integral to the human right recognized under the African Charter on the
same footing with other rights, the equitable provision of tertiary education is thus required to be of an
immediate application as the Charter avoids the notion of progressive realization animating the
ICESCR.18 Unless African states, including Ethiopia, take this approach to ensure an equal and

immediate access to tertiary education, the resource-contingent principle of progressive realization

15 ICESCR, supra note 8 at art.13(2)(b); General Comment No.13, supra note 12 at paras 11-14; Beiter, The Protection of the Right to
Education, supra note 13 at 516-21.

16 JCESCR, supra note 8 at art.13(2)(c); General Comment No.13, supra note 12 at paras 17-20; Beiter, The Protection of the Right to
Education, supra note 13 at 521-26.

17 ACRWC, supra note 11 at art.11 (3)(c).

18 Chidi Anselm Odinkalu, “Analysis of Paralysis or Paralysis by Analysis? Implementing Economic, Social, and Cultural Rights under
the African Charter on Human and People’s Rights”(2001) 23:2 Hum Rts Q 327 at 349-50. As Odinkalu points out, given their equal
status under the Charter, obligations assumed for implementation of economic, cultural and social rights are “clearly stated as of
immediate application.”(emphasis added). Ibid at 349.
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entrenched in the ICESCR remains a significant clawback. Embodied in the Covenant, the principles of
non-discrimination and progressive realization are the governing rules for the required access. Despite
the need for its immediate application, the operation of the principle of equal access is subject to
objective criteria nations might set to determine capacities for admission.!® For the resource-and-time-
contingent rule of progressive realization, concrete and progressive steps are required to achieve the
full enjoyment of all the rights enshrined in the ICESCR.20 From among levels of education, tertiary

education is subject to even a more flexible degree of progressive realization.?!

In effect, all the foregoing pragmatic qualifications militate against the claimed human rights
status of tertiary education. This in part is attributed to both past and current trends. In its traditional
evolution, tertiary education was treated as a privilege reserved for the elites.22 In the present context of
globalization, it is regarded as a tradable commodity or service in the global trade regime.2? In both
situations, access to the eduction is not within the reach of the public at large to claim it as of a right. In
effect, the human right status is often disputed for, inter alia, lack of a universal recognition as such.24

In the positivist international law, the reluctance on the status is a reminder about the nature of human

19 Beiter, The Protection of the Right to Education, supra note 13 at 403-06, 457 & 522-526; Beiter notes the equal access to tertiary
education as an issue of substantive equality that requires equal opportunities and equal treatment. /bid at 404. As noted in the General
comment No.13, capacities of individuals “should be assessed by reference to all their relevant expertise and experience.” General
Comment No.13, supra note at 12 para 19.

20 See ICESCR, supra note 8 art.2(1); CESCR General Comment No.3: The Nature of States Parties Obligations (Article 2(1)), UN Doc.
E/1991/23(14 December 1990) at paras 1, 2 &9 [CESCR General Comment No.3); General Comment No.13, supra note 12 at paras
43-48; Beiter, The Protection of the Right to Education, supra note 13 at 374-91; Katrina Tomasevski, Education Denied: Costs and
Remedies (New York: zed books, 2003) at 53 [Tomasevski, Education Denied]. Tomasevski points out that “‘progressive realization’ was
the key phrase used for the right to education in international human rights treaties.” /bid.

21 Beiter, The Protection of the Right to Education, supra note 13 at 390-91.

22 Tristan McCowan, Education as a Human Right: Principles for a Universal Entitlement to Learning (London, UK: Bloomsbury, 2013)
at 122-24.

23 Katrina Tomasevski, “Globalizing What: Education as a Human Right or as a Traded Service?” (2005) 12:1 Ind J Global Leg Stud 1 at
8-15[Tomasevski, “Globalizing What”]; Tomasevski Human Rights Obligations, supra note 5 at 9; Tomasevski, Education Denied, supra
note 20 at 2. In noting the implication of other laws such as trade law, Tomasveski pointed out how “the advent of trade in education
services challenged the very notion that education is a human right.” Tomaseveski, “Has the Right to Education a Future Within the
United Nations?” supra note 5 at 224 & 229.

24 See generally Tomasevski, “Globalizing What” supra note 23. The major grounds of the criticism against the assertion of a tertiary
education as a right relate to: its resource-intensive and specialized nature, its historical restriction to the elites, lack of universal desire or
capacity to pursue the study at this level, and the inability of states to ensure its universal access. See McCowan, supra note 22 at 122.
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instruments as embodiments of global norms recognized or developed through consensus.25 Without a
clear recognition, a norm remains a mere moral standard short of a legal obligation. Yet a state is free to
provide for a legal right to tertiary education within its jurisdiction. For instance, Venezuela has taken

this approach to recognize a constitutional right to tertiary education.26

Critical of the conceptual deficit in the global norms, some scholars construe tertiary education
as an integral part of the general right to education.?’ For instance, Tristan McCowan criticizes the
distinction among levels of education for its arbitrariness and views tertiary education as a component
of the right to education.2® Likewise, Katrina Tomasevski—the first Special Rapporteur on the right to
education—appeared to suggest this view. For her, “the right to education may be defined in terms of
access to free-of-charge schooling at all levels—from the nursery to postgraduate studies.”2?
Nonetheless, both take note of the cumbersome financial implication for its realization.3? Further, seen

through a lifelong learning process as a continuum, the conceptual distinction might run counter to the

25 See Tomasevski, “Has the Right to Education a Future?” supra note 5 at 212 (pointing out how states’ consensus matters even for
adoption of resolutions related to the right to education). This is not to suggest that human rights are creations of treaties. Rather,
“[i]nternational treaties are meant to be tools to vindicate human rights.” /bid at 229.

26 See Venezuela (Bolivarian Republic of)'s Constitution of 1999 with Amendments through 2009, art.103.The relevant part of art. 103
reads: “Every person has the right to a full, high-quality, ongoing education under conditions and circumstances of equality (...... )
Education is obligatory at all levels from maternal to the diversified secondary level. Education offered at State institutions is free of
charge up to the undergraduate university level.” Emphasis added.

27 McCowan, supra note 22 at 119-126. Defined by its overarching purpose, the right to education can be regarded as a unitary right with
multiple levels of enjoyment or implementation. Beiter also tends to treat tertiary education as an element of the right to education. See
generally Beiter, The Protection of the Right to Education, supra note 13.

28 McCowan, supra note 22 at 118-22. McCowan contends that “[a]ny threshold of educational development established to mark the

ending of the entitlement would be arbitrary. (........ ) The right to education—if it is a right at all—must apply in some way through life.”
Ibid at 119.

29 Tomasevski, Human Rights Obligations, supra note 5 at 17. Elsewhere, Tomasevski also cites an early jurisprudence of African
Commission on the art.17 of the African Charter, wherein the Commission held the closure of universities and secondary schools in Zaire
to be in violation of the Charter. Ibid at 19. See African Commission on Human and Peoples’ Rights —Free Legal Assistance Group,
Lawyers Committee for Human Rights, Union Interafricaine des Droits del’Homme, Les Témoins de Jehovah v. Zaire, Communications
25/89, 47/90, 56/91 and100/93 (joined), Decision of the Commission adopted at its 18th ordinary session at Prais (Cape Verde), Ninth
Annual Activity Report of the African Commission on Human and Peoples’ Rights 1995/96, Assembly of Heads of State and Government,
Thirty-second Ordinary Session, 7—10 July 1996, Yaounde, Cameroon.

30 Tomasevski, Human Rights Obligations, supra note 5 at 17. McCowan, supra note 22 at 127.
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progressive, continuing, nurturing nature and objective of education.3! The conceptual conundrum
aside, the existing human rights instruments tend to be pragmatic in their approach to reflect the
variance among the levels of education. This is evident from the readings of the provisions and the
conditions attached to each level of education. In line with the distinctive approach in the African
Charter and the concomitant progressive jurisprudence of the African Human Rights Commission, the
variance under the ICESCR and the ACRWC should wane for human development to flourish in its

fullest sense.

1.2.3. Purpose and Significance of Education

Given its fundamental importance, the purpose of education irrespective of its levels is
articulated in all the major international human rights instruments— the UDHR, the ICESCR and the
UNCRC. A clear articulation of the objective of education is relevant to determine the nature, content
and scope of education at all levels. As a precursor to the subsequent binding instruments, the UDHR
under its art.26 (2) states that “[e]ducation shall be directed to the full development of the human
personality and to the strengthening of respect for human rights and fundamental freedoms.” In the
same vein, art. 13(1) of the ICESCR, while echoing the same purpose of education in verbatim,
intertwines the development of human personalities with the “sense of dignity” as an intrinsic purpose

of education.32

In respect of its instrumental role, education advances other human rights values that, in turn,

further the respect for human rights and fundamental freedoms.33 In particular, education promotes an

31 McCowan, supra note 22 at 119-20; David N. Aspin & Judith D. Chapman, “Lifelong Learning: Concepts and Conceptions,” in Aspin,
ed, Philosophical Perspectives on Lifelong Learning (The Netherlands: Springer, 2007) 19 at 34-35.

32 ICESCR, supra note 8 at art.13(1); General Comment No.13, supra note 12 at para 4. Beiter, The Protection of the Right to Education,
supra note 13 at 463-75.

33 Laurence R. Helfer & Graeme W. Austin, Human Rights and Intellectual Property: Mapping the Global Interface (Cambridge & New
York: Cambridge University Press, 2011) at 321 [Helfer & Austin, Human Right and Intellectual Property].
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effective and informed participation in a free society as well as understanding, tolerance and friendship
among all nations, racial, ethnic and religious groups.34 In effect, education fosters the maintenance of
national, regional and global peace. Further, education is a catalyst for and driver of socio-economic
development. In view of its holistic purpose, the effectiveness of the intrinsic and instrumental roles of
education should be measured by the successful realization of its fundamental purpose—the fullest
development of the human personalities.35 In this regard, Nussbaum reminds us of the critical role of “a

higher education [as] a part of every human being’s self-realization.”36

In furtherance of the same core objective its shares with other levels,37 tertiary education is thus
notable for its role in the progressive realization of other human rights and human development.38
Sharing the 4-A features of the right to education, tertiary education must also be available, accessible,
acceptable and adaptable.3® As can be noted from the ICESCR, the significance of tertiary education is
implicit in the need for its accessibility to all on equal basis. To this effect, States are encouraged to
ensure a progressive introduction of free education.40 As emphasized in the General Comment No.13,

States are expected to embrace the progressive realization approach that requires them to ‘move...

34 See ICESCR, supra note 8 at art.13 (1); UDHR, supra note 7 at art.26 (2).

35 UDHR, supra note 7 at art. 26(2); ICESCR, supra note 8 at art.13 (1). See also CESCR General Comment No.13, supra note 12 at para
4.

36 Martha Nussbaum, Cultivating Humanity: A Classical Defense of Reform in Liberal Education (Cambridge, MA: Harvard University
Press, 1997) at 30[ Nussbaum, Cultivating Humanity).

37 ICESCR, supra note 8 art.13(1); General Comment No.13, supra note 12 at para 4; Beiter, The Protection of the Right to Education,
supra note 13 at 463-75.

38 See CESCR General Comment No.13, supra note 12 at para 1. Despite its textual omission, the notion of progressive realization has
been introduced via the jurisprudence of African Commission on the interpretation of the African Charter in the light of the ICESCR. See
Abdi Jibril Ali, “Interpretation of Economic, Social and Cultural Rights under the African Charter on Human and People’s Rights” (2018)
30 Journal of Ethiopian Law 1 at 3-12 & 17-26[Ali, “Interpretation”].

39 General Comment No.13, supra note 12 at paras 6-7;

40 ICESCR, supra note 8 at art.13(2)(c). The provision reads: Higher education shall be made equally accessible to all, on the basis of
capacity, by every appropriate means, and in particular by the progressive introduction of free education. General Comment No.13, supra
note 12 at para 20.
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towards the full realization of art.13.’4! Given its empowering potential, education is considered a
multiplier.42 Over a period of time, the progressive steps towards the full realization of education at all
levels will facilitate the progressive realization of other human rights, including the right to
development.43 From a lifelong learning perspective, the progressive realization of tertiary education

and its significance are noted as an integral part of lifelong learning opportunities.44

Noting the fundamental role of education, several countries, including Ethiopia, accord
education a legal recognition at national levels. In Ethiopia, the legal recognition is made through the
ratification of the relevant human rights instruments and the latter’s incorporation into the national
constitution. In fact, the Federal Democratic Republic of Ethiopia’s (FDRE) Constitution underscores
the need for the progressive realization of education through ‘an ever increasing’ allocation of available
resources.*> As noted above, this approach of lower but increasing threshold appears to be somehow
regressive in contrast to the African Charter that preempts such a clawback. Further, tertiary education
is often considered a vital tool for development through advanced human capital. As will be argued

further, this role should rather be reframed and understood in the context of human capabilities.

1.2.4. Education’s Dependence upon Access to Learning Materials

41 General Comment No. 13, supra note 12 para 44. Drawn from General Comment No.3, “[p]rogressive realization means that States
parties have a specific and continuing obligation “to move as expeditiously and effectively as possible” towards the full realization of
article 13.” Ibid.

42 Tomasevski, Human Rights Obligations, supra note 5 at 10.

43 Ibid. As Tomasevski notes, “[¢]ducation operates as a multiplier, enhancing the enjoyment of all individual rights and freedoms where
the right to education is effectively guaranteed, while depriving people of the enjoyment of many rights and freedoms where the right to
education is denied or violated.” /bid.

44 See generally Christopher Knapper & Arthur Cropley, Lifelong Learning in Higher Education, 3% ed (London: Kogan Page, 2000).
Lifelong education is important to promote equal educational opportunities, democratization and self-actualization. /bid at 9 &10. The
core features of life learning include universal access to learning opportunities, learning throughout lifespan, a stronger emphasis upon the
intrinsic value of education, due recognition of learning in diverse settings, a focus on interactive learning process, etc.

45 Proclamation on the Constitution of the Federal Democratic Republic of Ethiopia, Proc.No.1/1995, Fed. Negarit Gazetta, 1st Year No.
1, Addis Ababa, 21st August, 1995, art.41(4) [FDRE Constitution].
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Whether noted as a human right or an instrument for development, or a combination thereof, the
realization of education at all levels depends, inter alia, on access to learning materials.#¢ In particular,
a quality education at a higher level requires an adequate access to relevant and advanced learning
materials. As articulated in the so-called 4-A scheme,*’ the availability, accessibility and acceptability
(quality) of education are strongly linked to an adequate availability of the relevant learning materials.
For instance, a human rights-based report by the United Nations Educational, Scientific and Cultural
Organization (UNESCO) highlights the provision of books and equipment as a fundamental
prerequisite for education and its quality.4® Likewise, the Committee on Economic, Social, and Cultural
Rights (CESCR) underlines an access to learning materials as one of the essential inputs required for

the realization of the right to education in its relevant general comments.4

It should thus be noted that access to learning materials is an essential resource for the
realization of tertiary education that remains instrumental for the achievement of a holistic
development with its economic, social and cultural dimensions.>® As Ruth Okediji observes, both
education and access to basic scientific knowledge are essential to create an enabling environment for

“domestic initiatives and development policies to take root.”’S! In sum, the realization of a tertiary

46 CESCR General Comment No.13, supra note 12 at para 6; see Sharon E. Foster, “The Conflict between the Human Right to Education

and Copyright” in Paul Torremans, ed, Intellectual Property and Human Rights: Enhanced Edition of Copyright and Human Rights (The
Netherlands: Kluwer Law International, 2008) 287 at 288.

47 Developed by the first special rapporteur on the human right to education, the essential elements of the right to education comprises the
availability, accessibility, acceptability and adaptability of an education. The scheme is very important as it offers an important substantive

and evaluative framework for the domestic implementation of the right. See generally Tomasevski, Human Rights Obligations, supra note
5.

48 UNESCO, 4 Human Rights-Based Approach to Education for All, 56 & 77 (2007), online: UNESCO <http://unesdoc.unesco.org/
images/0015/001548/154861E.pdf>.

49 See CESCR General Comment No.13, supra note 12 at para 6; CESCR General Comment No. 17: The Right of Everyone to Benefit
from the Protection of the Moral and Material Interests Resulting from any scientific, Literary or Artistic Production of Which He or She
is the Author (Art.15 (1) (c) of the Covenant), UN Doc E/C12/GC/17 (Jan.12, 2006) at para 35 [CESCR General Comment No. 17].

50 Margaret Chon, “Intellectual Property “from Below”: Copyright and Capability for Education” (2007) 3 UC Davis L Rev 805 at 819
[Chon, “Intellectual Property from Below”].

51 Ruth L. Okediji, “The International Copyright System: Limitations, Exceptions and Public Interest Considerations for Developing
Countries” (2006) UNCTAD-ICTSD Issue Paper No.15 [Okediji, The International Copyright System].
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education and its role depend, inter alia, up on the availability of or access to relevant learning

materials.

1.3. Copyright and Education in the Context of Access to Learning Materials

1.3.1. Copyright as an Instrument of Public Interest

In principle, copyright protection is premised on the desire to promote the production and
dissemination of creative works for the purpose of public interest. Integral to the notion of public
interest are the twin interests of authors and users. That is, copyright system is a means devised to
promote both the protection of, and access to, the creative works.>2 In fact, the dual aspects of the
public interest are inextricably interlinked that one aspect cannot be treated in isolation from the other.
As Rebecca Tushnet notes, both rights and limitations are designed to serve public interests by
providing the necessary incentive for creative innovation and the users’(the public) freedom of access
to the creative works, respectively.53 In reality, there is a disproportionate emphasis on authors’ aspect
of public interest to promote the production of knowledge without a due attention to users’ access to
the knowledge—another essential aspect of public interest.>* Further, nations adopt a slightly different
approaches towards the intended public interest. For instance, the Anglo-American utilitarian objective

of promoting “the progress of useful arts” emphasizes the primacy of the interest of the public at

52 1pid at ix.

53 Rebecca Tushnet, “Intellectual Property as a Public Interest Mechanism,” in Rochelle C. Dreyfuss &Justine Pila, eds, The Oxford
Handbook of Intellectual Property Law (Oxford: Oxford University Press, 2018) 95 at 99. Tushnet also notes the notion of public interest
as “the aggregated interest of the people who may be affected by some private action, as opposed to the concentrated interest of that
private actor.” /bid at 95.

54 Ibid.
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large.55 In contrast, the continental copyright system emphasizes the natural-right based individual and
creative autonomy of the authors with an indirect contribution to the interest of the society.>¢

Despite the existence of different degrees of emphasis, the legal protection underpinning both
systems is driven by legally recognized public and private interests. Indeed, both conceptions of
copyright protection are instrumental for their direct or indirect role of advancing public interest for
socio-economic development.57 In this sense, the hitherto conceptual distinction in the copyright
traditions has almost waned in the global copyright system.58 That said, the instrumentalist purpose of
copyright is embedded in the rights and limitations intended to advance the interest of the society at
large. An issue of a protracted debate is however the extent to which the existing copyright system
serves its intended purpose as an instrument of public interest. The issue is even more pressing at
national levels.

1.3.2. Education as One of the Public Interests

From among various societal interests, education is one of the vital public interests that interact
with copyright protection in the context of access to learning materials. For the interaction, the reason
is twofold. First, most learning materials required for education are subject to copyright protection.5?
Second, the protected materials are an essential input for education to advance societal goals. In
particular, learning materials constitute a vital prerequisite for quality tertiary education and scientific

research. It is this context that brings to the fore the relationship between copyright and tertiary

55 See Paul Goldstein, International Copyright: Principles, Law and Practice (New York: Oxford University Press, 2001) at 3 [Goldstein,
International Copyright].

56 1bid at 4.
57 Ibid.

58 See generally Gillian Davis, “The Convergence of Copyright and Authors’ Rights—Reality or Chimera?” (1995) 26 IIC 964[Davis,
“The Convergence”].

59 See Okediji, “The International Copyright System, ” supra note 51 at 8 & 31-32.
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education. From copyright perspective, the production and dissemination of creative works including
learning materials are integral to the purpose of copyright protection. Indeed, promoting learning was
one of the early intended objectives of the Statute of Anne (1710).°0 Despite its increasing
marginalization, this age-old public interest aspect of copyright is instrumental for access to
copyrighted learning materials. Education is thus one of the public interests that may be served through
different mechanisms.

For example, both international and national copyright regimes allow various flexibilities that
aim to facilitate access to copyrighted learning materials for educational purposes. In the international
trade regime, members states might invoke education as one of the vital public interests integral to their
development objectives. In this regard, art.8(1) of the TRIPs Agreement can be construed to embrace
education a public interest in ‘sectors of vital importance’ for socio-economic and technological
development.©! In view of its crucial role, Margaret Chon contends that “the key term ‘development’ in
the TRIPs preamble and objectives should include the provision of basic education.”®? Despite the
absence of an explicit reference to education or other aspects of the public interest in the provisions of
the TRIPs Agreement or its negotiation record, this can be inferred from the incorporation of the Berne
Convention into the TRIPs Agreement. In addition to the TRIP Agreement’s flexible notion of public
interests in ‘sectors of vital importance,’ this inference ensues from the Convention’s unequivocal

recognition of education from among the various public interest aspects of copyright. In this regard,

60 Helfer & Austin, Human Right and Intellectual Property, supra note 33 at 316. The Statute of Anne is the first copyright statute that
marked the beginning of the statutory copyright system.

61 Chon, “Intellectual Property from Below,” supra note 50 at 820. See Agreement on Trade-Related Aspects of Intellectual Property
Rights, Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, 33 ILM1125 (1994) at art. 8 [TRIPS
Agreement)]

62 Jbid. Margaret Chon, “Intellectual Property and the Development Divide” (2006) 27:6 Cardozo L Rev 2813 at 2893-2908 [Chon, “IP
and Development Divide™].
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Okediji notes educational purpose as one of the “enduring aspects of public interest in access to
protected works.”63

It is worth mentioning that the WIPO Internet Treaties—special agreements in accord with the
Berne Convention—make a literal reference to education as an aspect of public interest that needs to be
considered in maintaining the necessary balance as required by the Berne Convention. As regards the
provisions of the WIPO Treaties, Okediji points out the significance of the Treaties in the interpretation
of the TRIPs Agreement that has embraced the Berne Convention.®4 Further, art.10 (2) of the Berne
Convention and its Appendix are instances of the relevant pre-TRIPs development-oriented copyright
flexibilities designed to promote an access to learning materials. Due to the Berne Convention’s
integration into the TRIPs Agreement, all the aforementioned instances of access to protected works
indicate the existence of an implicit substantive link between access to learning materials and the
copyright provisions of the TRIPs Agreement.65 However, the access prong of copyright is considered
inadequate as its actual extent depends upon the constrained content and scope of the flexibilities.o¢

Given their role to facilitate access to learning materials, it is thus imperative to explore the
relevant flexibilities and its domestic incorporation in a manner that suits the development needs of
Ethiopia. Framed within the broad context of access to knowledge that might be regarded as a human

right,67 access to learning materials is also treated as users’ right which, in turn, is deemed integral to

63 Okediji, “International Copyright System,” supra note 51 at 8.

64 See Ruth L. Okediji, “Regulation of Creativity under the WIPO Treaties” (2009) 77 Fordham L Rev 2379 at 2394 [Okediji,
“Regulation of Creativity”]. For detailed analysis of the relationship between the WIPO Internet Treaties and the TRIPs Agreement, see
generally WIPO, Implications of the TRIPS Agreement on Treaties Administered by WIPO, at 164, WIPO Publ'n No. 464(E) (1996); Neil
W. Netanel, “The Next Round: The Impact of the WIPO Copyright Treaty on TRIPS Dispute Settlement” (1997) 37 Va J Int’l L 441
(1997) [Netanel, “The Next Round”].

65 See Chon, “Intellectual Property from Below,” supra note 50 at 827-46.
66 See Okediji, “The International Copyright System,” supra note 51 at 10-19.

67 See Marcelo Thompson, “Property Enforcement or Retrogressive Measure? Copyright Reform in Canada and the Human Right of
Access to Knowledge” (2007) 4:1&2 UOLTJ 163 at 212-41.
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copyright system.68 In particular, the notion of users’ right marks an emerging right-based approach
towards an enhanced access to learning materials required for tertiary education. It is a useful approach

as it allows the exploration of the relevant flexibilities through a right-based and development lens.

1.4. Licensing Models as a Means for Access to Learning Materials

In addition to the flexibilities embedded in the treaties and national laws, a set of contract-based
flexibilities are also useful to facilitate access to learning materials. While the law remains the baseline,
an access to copyrighted learning materials is obtained through various licensing schemes. Individual/
direct, blanket and extended collective, and open access (OA) licensing schemes are the major
licensing models that operate to facilitate a legitimate access to copyrighted content in general and
learning materials in particular. From among the licensing schemes, OA constitutes an emerging aspect
of access-oriented flexibilities based on a private ordering. Including OA, the set of voluntary licensing
models is distinct from a compulsory or statutory license issued against the consent of the authors or
right holders. Central to their point of distinction, a blend of copyright and contract laws is used to
regulate the contractual licensing models to facilitate access to knowledge. In terms of the licensing
fees, except OA licensing model that allows a free access to digital content, the remaining licensing
models operate subject to royalties for all protected works. From within the proprietary licensing
schemes, a direct/individual licensing model function on the basis of a direct contractual negotiation
between right holders such as publishers and users in respect of a copyrighted work.6°

In contrast, a collective licensing scheme is known among collective management organizations

(CMOs) that use the model to grant users an access to a catalogue of copyrighted works in their

68 See David Vaver, “Copyright Defenses as User Rights” (2013) 60:4 Journal of the Copyright Society of the USA 661 at 672 [Vaver,
“Copyright Defenses”]. Having underscored the solid judicial recognition of user’s right, Vaver argues that “equating users rights with
human rights would certainly help transform user rights beyond mere defenses and give them substantive content.” /bid.

69 See Ivan L. Pitt, Direct Licensing and the Music Industry: How Technology, Innovation and Competition Reshaped Direct Licensing
(New York: Springer, 2015) at 135-155 [Pitt, Direct Licensing] (making a detailed treatment of a direct licensing as an emerging
alternative to the blanket licensing for musical works).
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repertoire.’ In particular, a collective blanket licensing is used in this regard to authorize users an
access to ranges of works in the repertoire in a single transaction.’! Similar to the conventional
collective licensing, albeit with enhanced benefits, an extended collective licensing (ECL) allows
CMOs to license works of non-members with the discretion of the latter to opt out.”2 Despite the
varying benefits attached to individual, collective licensing and ECL schemes in terms of the associated
costs and the degree of flexibility, the latter two schemes are more cost-efficient to facilitate access to
learning materials required for a tertiary education.

In contrast to the proprietary licensing schemes, the OA licensing scheme has recently attracted
a greater interest due to its potential to facilitate access to knowledge. An OA is often understood as “a
free online access to scholarly literature and scientific publications.””3 As adopted in the Budapest
Open Access Initiative (2002),74 the notion of open access goes beyond peer-reviewed articles to
encompass a “barrier-free” access to any digital content that can be used for tertiary education such as
journals, monographs, textbooks, periodicals, and research reports.’S In the words of Peter Suber, open
access content is “digital, online, free of charge, and free of most copyright and licensing

restrictions.”’¢ Subject to the consent of right holders, an open access allows users to overcome the

70 See Johan Axhamn, “Exceptions, Limitations and Collective Management of Rights as Vehicles for Access to Information,” in Dana

Beldiman, ed, Access to Information and Knowledge: 21st Century Challenges in Intellectual Property and Knowledge Governance
(Cheltenham, UK: Edward Elgar, 2013) at 177.

71 See Glen A. Clark, “Blanket Licensing: The Clash Between Copyright Protection and the Sherman Act” (1980) 55 Notre Dame L Rev
729 at 732-33 & 747.

72 See Axhamn, supra note 70 at 185-186. For a further discussion of an extended collective licensing scheme, see Daniel Gervais,
“Collective Management of Copyright: Theory and Practice in the Digital Age,” in Daniel Gervais, ed, Collective Management of
Copyright and Related Rights, 2nd ed (The Netherlands: Kluwer Law International, 2010) 1at 21-26 [ Gervais, “Collective Management
of Copyright”].

73 Mikael Laakso et al., “The Development of Open Access Journal Publishing from 1993 to 2009” (2011) 6 PLOS ONE at 6.

74 See Budapest Open Access Initiative, February 14, 2002, Budapest, Hungary, online: < http://www.budapestopenaccessinitiative.org/
read> (last visited September 15, 2019).

75 Peter Suber, Open Access (Massachusetts: MIT Press, 2013) at 9 &17 [Suber, Open Access].

76 Ibid at 4. An open access can be taken to mean any digital access to scholarly works that are free from financial, technical and legal
barriers. See Leslie Chan and Eve Gray, “Centering the Knowledge Peripheries through Open Access: Implications for Future Research
and Discourse on Knowledge for Development,” in Mattew L. Smith and Katherine M.A. Reilly, eds, Open Development: Networked
Innovations in International Development (Cambridge, MA: The MIT Press, 2013)197 at 203.
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significant access barrier imposed on most learning materials by copyright protection.’’” Nonetheless,
given an access to internet, the actual benefits of an open access depend upon the effective functioning
of the appropriate licensing schemes such as creative commons (CC) and General Public Licensing
(GPL). Inspired by the GPL that was developed for software,’® the CC licensing scheme created for
digital contents is the most dominant form of an open content licensing scheme as “it offers users series
of an easy to use, standardized and automated licenses” attached to the work.” In view of its
significance, Eric Priest regards such a nonexclusive licensing scheme as “the lifeblood of open
access.”’80

Therefore, the strategic combination and utilization of the various licensing models is important
to supplement other flexibilities to allow more access to educational or learning materials required for
tertiary education.8! In these regards, this thesis explores the appropriate policy and legal options that
are necessary to harness the potential of the various licensing models in Ethiopia. In particular, due to
its growing popularity in the education sector at a tertiary level, an in-depth exploration of the

prospects and challenges of the OA model is made from a human development perspective.

77 In this respect, both Bethesda and Berlin Open Access initiatives underscore the significance of authors’ advance consent to enable
users to “copy, use, distribute, transmit and display the work publicly and to make and distribute derivative works, in any digital medium
for any responsible purpose, subject to proper attribution of authorship.” See Bethesda Statement on Open Access Publishing, June 20,
2003, online: < http://legacy.earlham.edu/~peters/fos/bethesda.htm> (last visited December 10, 2017); Berlin Declaration on Open Access
to Knowledge in the Sciences and Humanities, October 23, 2003, online: <https://openaccess.mpg.de/Berlin-Declaration> (last visited
March 10, 2017).

78 See Volker Grassmuk, “Towards a New Social Contract: Free-Licensing into the Knowledge Commons,” in Lucie Guibault &
Christina Angelopoulos, eds, Open Content Licensing: From Theory to Practice (Amsterdam: Amsterdam University Press, 2011) 21 at
52-58.

79 Lucie Guibault, “Owning the Right to Open Up Access to Scientific Publications,” in Guibault & Angelopoulos, Open Content
Licensing, supra note 78 at 158[Guibault, “Owning the Right to Open Up Access™].

80 See Eric Priest, “Copyright and the Harvard Open Access Mandate,” (2012) 10:7 Nw J Tech & Intell Prop 377 at 418 [Priest,
“Copyright™].

81 See Axhamn, supra note 70 at 185-186
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1.5. Copyright and Education for Development: An Overview of the Nexus

As indicated above, both copyright and education share common objectives of promoting
development. Copyright contributes to development by promoting creative innovation and scientific
progress. In the same vein, education promotes development through the development of human
personalities, advanced skills and human capabilities. Thus, development is the ultimate end of both
regimes. Indeed, development is an important issue at global, regional and local levels. In Ethiopian
context, the issue of development is not a mere aspirational or policy objective. It is rather a binding
human and constitutional right that demands concrete and progressive measures for its realization.
Given its central significance in African context, the right to development has been embodied in the
African Charter and the FDRE Constitution.82 Within the broader context, the instrumental function of
copyright and tertiary education for development is pivotal to facilitate the realization of human

development in Ethiopia.

As noted above, the linkage between the instrumental roles of copyright and tertiary education
for development converges upon access to learning materials. In other words, the need for an access to
learning materials constitutes a ground for the interaction between copyright and education. As a result,
the interaction between the regimes requires a careful examination in the light of their intended
common goals towards human development. In particular, the issue of access to copyrighted learning
materials underpins the interplay between the legal protection of copyright and tertiary education.33
Given access to copyrighted learning materials as their immediate context of linkage, the competing
interests of the users/learners and that of the right holders on the same materials underline the linkage

between education and copyright system.84 Their substantive nexus is grounded in the human rights

82 African Charter, supra note 10 at art.22; FDRE Constitution, supra note 45 at art. 43.
83 See Helfer & Austin, Human Right and Intellectual Property, supra note 33 at 318

84 Ibid.
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and human capabilities dimensions of copyright protection and the right to education. These

dimensions are vital for the realization of the right to sustainable human development.

As regards the human rights attributes of copyright, both arts. 27(2) of the UDHR and 15(1) (c)
of the ICESCR provide for an authoritative legal and normative basis to ensure the protection of
authors’ material and moral interests over their literary, scientific and artistic works.85 As the CESCR
pointed out in its general comment, copyright is however neither a human right in itself nor the only
means to secure the required legal protection.8¢ Yet the legal protection of the authors’ interests is
required to be guaranteed at a national level by the members. It is noted that the legal protection of the
material interests is essential to ensure the authors an adequate standard of living.87 In this regard, the
linkage between authors’ ‘adequate living standard’ and their materials interests can be used to

determine the core minimum human rights threshold for the required protection.s8

In so doing, setting the required level of protection can free up more space to strike the
necessary balance between copyright and other fundamental rights such as the right to education in the
ICESCR.% In particular, the General Comment No.l7 states that members “have a duty to prevent

unreasonably high costs for (...) schoolbooks and learning materials from undermining the rights of

85 Ibid at 173.
86 See CESCR General Comment No.17, supra note 49 at paras 3 &16.

87 Helfer & Austin, Human Right and Intellectual Property, supra note 33 at 189; CESCR General Comment No.17, supra note 49 at para
3.

88 Despite the lack of a specific definition, the notion of ‘adequacy,’ as noted by the CESCR in relation to the right to food, is a dynamic
and flexible notion the precise meaning of which is determined by the prevailing social, economic and cultural conditions. See CESCR
General Comment No.12: The Right to Adequate Food (Art. 11 of the Covenant), (12 May 1999) at para 7[CESCR General Comment No.
12].

89 CESCR General Comment No.17, supra note 49 at para 35. Given the human rights aspects of copyright and education, it is important
to consider the possible human rights implications of the interaction between the regimes. Nonetheless, it is noted that the human rights
implication of the interplay between copyright and education is less compelling at a tertiary level than at a basic level.
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large segments of the population to (....) education.”0 Furthermore, the issue of interface would arise
in respect of access to learning materials within the broad context of access to knowledge as the latter is
considered to involve a human rights dimension.®! Although it is not as urgent and essential as an
access to medicines that carries a stronger ethical force, an access to learning materials is critical to
implicate an issue of human rights.%2 In particular, its significance is evident in the context of the
foundational role of education for a decent life.93 As James Nickel notes, “[s]aving people’s lives will
often have special priority, but life loses much of its value if the other requirements of making it decent

are not met.”’%

Emphasizing the instrumental role of intellectual property (IP) to serve a ‘social function’,%5 the
CESCR also underscores the direct interface between the protection of a copyright and the right to
education in the context of access to learning materials. To this effect, the Committee stresses the need
to strike a balance between the human rights aspects of copyright protection and the right to
education.? In this respect, it is essential to direct copyright and tertiary education towards human

development as their shared objective. This shared objective constitutes a compelling ground to carve

90 Ibid. Likewise, the General Comment No. 13 on the right to education includes access to ‘teaching materials’ among the illustrative list
of determining factors for the availability and quality of education, both of which constitute the essential elements of the core of the right.
See CESCR General Comment No.13, supra note 12 at para 50; see also Helfer & Austin, Human Right and Intellectual Property, supra
note 33 at 332.

91 See Thompson, supra note 67; Peter K. Yu, “Ten Common Questions About Intellectual Property and Human Rights” (2007) 23:4 Ga
St U L Rev 709 at 719-20 [Yu, “Ten Common Question”]; Jeremy de Beer et al, “Copyright and Education: Lessons on African Copyright
and Access to Knowledge” (2009/10) 10 African Journal of Information and Communication 37 at 38 [de Beer et al, “Copyright and
Education™].

92 yu, “Ten Common Questions,” supra note 91 at 719-20.

93 Ibid. James Nickel, Making Sense of Human Rights, 2n¢ ed (Malden, MA: Blackwell Publishing, 2007) at 67 [Nickel, Making Sense of
Human Rights]; Chon, “Intellectual Property from Below” supra note 50 at 819.

94 Ibid at 67.

95 CESCR General Comment No. 17, supra note 49 at para 35; see Christophe Geiger, “Reconceptualizing the Constitutional Dimension
of Intellectual Property,” in Paul L.C. Torremans, ed, Intellectual Property and Human Rights,3rd ed (The Netherlands: Kluwer Law
International, 2015) 115 at 119-24 &128-29 [Geiger, “Reconceptualizing”].

96 See the joint reading of CESCR General Comment No.13, supra note 12 at paras 6 & 50 cum CESCR General Comment No. 17, supra
note 49 at para 35.
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out the necessary flexibilities for a reasonable access to the relevant copyrighted materials required for
the tertiary education. Nonetheless, this requires a holistic exploration of the linkages between the
tertiary education and copyright regimes. In particular, the analysis and reframing of the flexibilities
should emphasize the need to direct the complementary objectives of the regimes towards human
development in Ethiopia. In this respect, this thesis undertakes to examine, inter alia, the aforesaid core

issues from a right-based human development perspective.

1.6. The Research Problem in Contexts

1.6.1. Practical Problems in the Socio-Economic Context

It is important to frame the research problem within the relevant contexts. In terms of its human
development, Ethiopia is still one of the least developed countries (LDCs) in Africa with a very low-
ranking human development index.%’ That is, Ethiopia’s rapid economic growth has not led to a
comparable level of human development. This is a source of concern due to an exponential growth in
its population. As the second most populous country in Africa, Ethiopia’s current demographic size is
estimated to be over 110 million. Ethiopia is one of the countries with a significant number of young
population.?® Yet, the total literacy rate among adults is below 60 per cent of the population.?® As the
latest national report on human development points out, “adult illiteracy is a fact that holds back

Ethiopia’s human development.”100 Correlated to the low literacy rate, the Gross National Income

97 In 2019, Ethiopia was ranked 173rd out of 189 countries. Its GNI per capita income is 1,782 which is twice and seven times less than
that of Kenya (3, 052) and South Africa (11,756), respectively. UNDP Human Development Report 2019, Beyond Income, Beyond
Average and Beyond Today: Inequalities in Human Development in the 21st Century (New York: UNDP, 20190 at 302 & 306 [HDI 2019];
see also UNDP, Human Development Indices and Indicators: 2018 Statistical Update (New York: UNDP, 2018) at 24 [HDI 2018].

98 Based on a statistical data, about 23 per cent of the population are young adults between 15-24 years of age. See Ethiopia, UNESCO
Institute for Statistics, online: UNESCO <www.uis.unesco.org/country/et> [Ethiopia-UNESCO] (last visited on May 4, 2020).

99 Ibid. For instance, the literacy rate among the population aged 15 years and above, but below 65 years, was 51.8 per cent in 2017.

100 Ethiopia, National Development Report 2018: Industrialization with Human Face, at 23, online: UNDP < http://hdr.undp.org/sites/

default/files/ethiopia_national human_development report 2018.pdf>(last visited May 10, 2020)[Ethiopia, National Development
Report 2018].
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(GNI) per capita of the population is around $1,782.101 Worse still, around 30 per cent struggles below
poverty line with a daily average income of $1.25.102 In fact, this figure represents a significant number

of the population with impoverished living conditions.

Although education is not new to a country with an ancient civilization, Ethiopia’s introduction
of a modern education dates back to the beginning of the twentieth century.!03 The major impetus for its
introduction was the increasing role of education as an instrument of development. In the aftermath of
the World War II (WWII), Ethiopia introduced a tertiary education system intended to enrich
modernization and foster economic growth.!04 In particular, this policy objective has drawn an
increasing degree of emphasis and resulted in structural reforms since the turn of the millennium. As
such, a quality and inclusive education is thus regarded as a key development instrument to end the
age-old poverty and to ensure a sustainable development in Ethiopia.!05 Despite its traditional neglect
and the previous skepticism on its role, tertiary education is proving vital for development in the
knowledge-based economies. Built upon a robust basic and secondary education, a quality tertiary
education plays a key role to foster a sustainable development through advanced skills, quality

scientific research and increasing social returns. It is considered to have ranges of positive spillovers.

101 HDI 2018, supra note 97 at 24.
102 Ethiopia, National Development Report 2018, supra note 100 at 23 (‘one out of four people is under poverty line’).
103 Seyoum Teferra, “Education and Development in Ethiopia” (2005) 8:2 Economic Focus 18 at 19.

104 Tekeste Negash, Education in Ethiopia: From Crisis to the Brink of Collapse (Stockholm: Elanders Gotab, 2006) at 11-15. According
to Tekeste Negash, the education system in place between 1941-74 was influenced by the UNESCO’s endorsement of the instrumental
role of education for economic development. He also notes that “Ethiopia’s growing integration with the Western world in general and the
African continent in particular was an additional factor that encouraged the growth of the modern school in the urban and semi-urban
areas of the country.” /bid at 13.

105 7pid at 22-25. Both World Bank’s recent reports and scholars working on the role of tertiary education emphasize its private and
public benefits. In particular, its contribution to a nation’s growth through human capital includes increased efficiency, innovation and
improved competitiveness. See World Bank, Accelerating Catch-Up: Tertiary Education for Growth in Sub-Saharan Africa (Washington,
DC: World Bank, 2008); David E. Bloom et al, Higher Education and Economic Growth in Africa” (2014) 1:1 International Journal of
African Higher Education 23 at 48-49.
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Moreover, the advent of the integrative lifelong learning paradigm has re-affirmed the
significance of tertiary education. In this regard, tertiary education is instrumental for the development
of the whole education system due to its linkage with all levels of education.!% In particular, its linkage
with the secondary education is essential as the latter is supposed to bridge and facilitate an access to
the tertiary education while preparing the learners for an active life.107 Like other levels of education,
the expansion of tertiary education—public and private—has been among Ethiopian government’s top
development priorities for the last two decades.!98 The education reform has been planned with clear
objectives of an economic growth and poverty reduction. In fact, both objectives constitute the driving

force behind the national development goals.

Despite the intensified effort in the recent expansion of the tertiary education and the unabated
trend in the secondary education, the gross enrolment ratio for tertiary education in Ethiopia is still
below 10 per cent.1% Thus, both the urgent need to raise the enrolment rate and the recent expansion

efforts are subject to the insurmountable challenges of resource constraints, including the limited

106 World Conference on Higher Education, Higher Education in the Twenty-first Century: Vision and Action, UNESCO Paris 5-9
October 1998, Volume I: Final Report, at para.5, online: UNESCO < http://unesdoc.unesco.org/images/0011/001163/116345¢.pdf> (last
visited May 10, 2020). Further, a quality tertiary education is also crucial in order to improve the professional development of the
teaching staff of primary and secondary schools through a continuous and advanced training. Joel Samoff & Bidemi Carrol, From
Manpower planning to the Knowledge Era: Conditions, Coalitions and Influence: World Bank Policies on Higher Education in Africa,
UNESCO Secretariat, Paris, October 2003 (ED-2004 W/S/8) at 15-16.

107 1pid.

108 The government has taken a massive step in the opening of new universities while upgrading the existing colleges and institutes in the
country. In fact, the plan for the present reform in and the expansion of tertiary education in Ethiopia was conceived quite early in 1997.
See Kate Ashcroft & Philip Rayner, Higher Education in Development: Lessons from Sub-Saharan Africa (Charlotte: Information Age
Publishing, 2011) at 54.

109 Ethiopia-UNESCO, supra note 98. As can be noted from the global ranking, this enrolment ratio places Ethiopia far behind the first
ranking Norway (74.1 per cent) from the world and behind Mauritius from Africa (41.2 per cent). /bid. See also HDI 2018, supra note 97.
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government budget allocation for education.!!0 In particular, the budget constraint is a big challenge for

a quality tertiary education in Ethiopia.!!! It is true that this remains a persistent problem across Africa.

In addition to its far-reaching implications for human development, the acute resource
constraint affects the quality of education and the global competitiveness of the educational institutions
in Ethiopia. For example, in terms of their regional ranking from among African universities, seven
universities alone have managed from Ethiopia to feature in the top 200 African universities in 2020.112
The low-ranking of the institutions is in part due to the limited quality of their education and research
output. From among several factors, poor educational quality and limited research outputs are
attributed to lack of the essential resources such as relevant learning materials. In this regard, evidence
affirm the positive correlation between essential learning materials, and the quality of tertiary education
and scientific research. As a contributing factor, the restrictive impact of copyright protection poses a
significant legal and financial barrier. In Ethiopia, access to the relevant learning materials is cost
prohibitive for students and educators with limited incomes. As a result, students are overburdened to
bear the increasing costs.!13 Despite lack of empirical evidence, the dire economic conditions and the

exacerbating effect of restrictive copyright constitute impediments against access to quality education.

It is true that the lack of an adequate learning materials is a general problem at all levels of

education in Ethiopia. Nevertheless, this thesis is confined to examine the problems at a higher

110 See, e.g., Higher Education for Development in Ethiopia: Pursuing the Vision, World Bank Sector Study, January 20, 2003, at 19-30,
online: World Bank < http://documents.worldbank.org/curated/en/235071468752056
290960PAPEROHi1lopmentOAFRHDOn01065.pdf> (last visited September 2019) [Higher Education for Development in Ethiopial.

11 Asheroft & Rayner, supra note 108 at 29-30. The percentage of educational expenditure is quite significant for developed nations with
high GDP. For instance, Norway’s education expenditure of 2013 was 7.37% of its GDP and 17.3% of its total government expenditure.
In contrast, Ethiopia’s education expenditure was 4.5 of its GDP and 27.02 of its total government expenditures. Given its very low GDP,
high population and underdeveloped education, the amount of the budget allocated in the year was almost negligible when compared to
the budget required.

112 gee 2020 Top 200 Universities in Africa, online: uniRank <www.4icu.org/top-universities-africa/> (last visited May 10, 2020). In
contrast, Kenya and South Africa has 12 and 23 universities in the top 200 ranking universities, respectively. /bid

113 See Ashcroft & Rayner, supra note 108 at 36-37.
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education level. In Ethiopian context, there are several justifications for a deliberate emphasis on a
tertiary education in this thesis. First, as mentioned earlier, there has been an ongoing mass expansion
of a tertiary education in Ethiopia. Over the last two decades alone, the number of public universities
has risen from 2 to 50. Further, the limited initial number of private higher educational institutions has
reached over 130 as of this writing. Occurring in the aftermath of Ethiopia’s liberalization of its
national economy, the mass expansion of tertiary education is a policy direction taken to produce
skilled human resources for economic growth and national competitiveness.!!14Although the
quantitative investment in tertiary education is commendable, this exponential expansion has led to an

increasing demand in the required educational facilities such as learning materials.

Second, the increasing demand for access to learning materials places a mounting pressure upon
learners and educators at higher educational institutions in Ethiopia. In a surprising neglect of the
essential resources, there is a limited government’s intervention in the provision or supply of relevant
learning materials. For instance, the Ministry of Education distributes locally published textbooks to
almost all primary and secondary public schools in Ethiopia. In contrast, a similar measure does not
exist for a tertiary education.!!5S Rather, all public higher educational institutions are left with the

limited budget to procure the necessary learning materials.

Third, related to the above challenges is the lack of domestic publishing industry in Ethiopia. In
fact, this is a general problem across Africa that forces the continent to remain the largest consumer and

importer of knowledge produced in the West. Both academic and commercial publishers operating in

114 See Asheroft and Rayner, supra note 108 at 30. It is also worth mentioning that the current higher education policy requires higher
educational institutions to enrol 70 per cent of their students to study science and technology with a view to producing graduates trained
in scientific knowledge and technological skills. /bid.

115 The only attempt made at governmental level to facilitate access to learning materials for a tertiary education is the government-
funded preparation of textbooks or modules for a legal education between 2006/07-2009/10. The initiative was taken by the Justice and
Legal Research System Institute (JLRSI) that organized and coordinated the preparation of the materials by few professors and most
lecturers selected from law schools across the country. Though the initiative was one of its kind, it was quite limited to select law courses
and the materials so prepared were criticized due to their poor qualities. See also Abdi Jibril, “The Need to Harmonize Ethiopian Legal
Education and Training Curricula” (2011) Journal of Ethiopian Legal Education 1 at 7-8, online: SSRN <https:/ssrn.com/
abstract=1941256> (last visited on 15 May 2020) [Ali, “The Need to Harmonize™].
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Ethiopia lack the required capabilities to produce quality and relevant learning materials for tertiary
education. In fact, the existing local publishers are often limited to producing supplementary materials
that are used for primary and secondary education in the country. Given the limited financial capacities
of the potential customers, Ethiopia lacks a robust local market to attract competitive publishers and

distributors.

Further, for some fields of study such as legal education in Ethiopia, both foreign curricular
influence and the county’s history of continuous legal transplantation necessitate an access to the
relevant copyrighted legal commentaries, journals and treatises developed in the corresponding foreign
countries. In the same vein, the need for affordable access to relevant and up-to-date learning materials
produced abroad is quite pressing for other disciplines in the field of science and technology, which
Ethiopia emphasizes as a matter of policy objective. In terms of their curricular approach and content,
these fields bear a significant foreign influence. In addition to curricular influence, language is another
factor for the increasing relevance of and demand for foreign learning materials. In this regard,
Ethiopia’s use of English as an official medium of instruction for tertiary education necessitates access

to learning materials published abroad in English.

Fourth, as mentioned above, a tertiary education is emphasized as a key instrument for the
production of capable and potential human resources for the human development. Considered as an
‘engine for growth’ by Ethiopian government,!1¢ tertiary education is among the top priorities of the
national development policy objectives of Ethiopia. Moreover, the achievement of the development
objectives is primarily entrusted to the higher educational institutions such as universities and colleges.
As central hubs for, and active agents in, the creation, advancement and dissemination of knowledge,

educational institutions are expected to produce skilled labor power and conduct relevant research

116 See Ashcroft & Rayner, supra note 108 at 30.
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required for a sustainable human development.!!? Given its role for knowledge production,
technological catch-up and diffusion, tertiary education is instrumental for human development in
Ethiopia. The instrumental role of education for development has long been affirmed by the country’s
integration of the UN Sustainable Development Goals!!8 into its national development objectives.!! In
particular, integral to Goal-4 of the UN SDGs and pertinent to tertiary education are the targets that
underscore: (a) the need to ensure an equal access to affordable and quality tertiary education including
university, and (b) the significance of the education for acquisition of the knowledge and skills needed

to promote sustainable development and human rights.120

Therefore, the foregoing reasons highlight the practical challenges and the intended
instrumental role of a tertiary education for development in Ethiopia. The education and research
policies of the higher educational institutions in Ethiopia are intended to ensure the achievement of
those objectives. Nonetheless, the actual realization of a quality tertiary education and its vital role for

development are contingent upon the prevailing socio-economic realities. Noted within this broader

17 Higher Education Proclamation, Proc. No. 650/2009, Federal Negarit Gazetta of the Federal Democratic Republic of Ethiopia, 15th
Year No.64, Addis Ababa, 17th September, 2009 at art.4 (1-4) [Higher Education Proc. No. 650/2009]; Higher Education Proclamation
No. 351/2003, Federal Negarit Gazetta of the Republic of Ethiopia, 9th Year No.72, Addis Ababa, 3rd July 2003, at Preamble, para.1, arts.
6(1), 6(5) & 14(2) [Higher Education Proc. No. 351/2003]; see FDRE Constitution, supra note 45 at arts.43&89-91.

118 UN Sustainable Development Goals, online: UNDP < http: N.0r, tainabl lopment ation/> [UNSDGs] (last visited
04 May 2020).

1198¢e Federal Democratic Republic of Ethiopia, Growth and Transformation Plan II (2015/16-2019/20), Volume I: Main Text, National
Planning Commission, May 2016, Addis Ababa, online: <http: hiopia.org/n im DAG D
GTP2 English Translation Final June 21 2016.pdf> [GTP II] (last visited 08 October 2019).

120 UNSDGs, supra note 118 at Goal 4. From among the various Goal 4 targets, those cited above (target # 3&7) are reproduced below in
full:
“By 2030, ensure that all learners acquire the knowledge and skills needed to promote sustainable development, including,
among others, through education for sustainable development and sustainable lifestyles, human rights, gender equality,
promotion of a culture of peace and non-violence, global citizenship and appreciation of cultural diversity and of culture’s
contribution to sustainable development;
By 2030, ensure equal access for all women and men to affordable and quality technical, vocational and tertiary education,
including university.” Ibid.
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context, lack of access to learning materials has implications both for tertiary education and the

expansion of human capabilities required for a human development.!2!

1.6.2. Legal and Policy Problems in Development Context

A. Ethiopia's Approach to International Legal Regime

In addition to the socio-economic conditions, the overall legal context in Ethiopia has its own
implications for the progressive realization of tertiary education and its role in the achievement of the
national development objectives. Ethiopia is among nations that adopt a monistic approach towards the
domestic implementation of international law.122 That is, Ethiopia’s legal regimes are constituted of
both domestic laws and ratified treaties with an immediate national application upon its official
recognition.!2? The FDRE Constitution makes unequivocal embrace of the monistic approach that
regards all ratified regional and international treaties as the integral parts of Ethiopia’s legal regimes.!24

Further, the Constitution arguably places the major human rights instruments on the same footing with

121 See UNDP, Human Development Report 2016: Human Development for Everyone (New York: UNDP, 2016) at 67-69[UNDP, Human
Development Report 2016]. (“Inequality in access to advanced, high quality education, health care and other services restricts the ability
of some people to expand their capabilities. Access to information is crucial to high-quality education and thus for expanding
opportunities and capabilities among children and youth.”). Ibid at 68 & 69.

122 See generally Takele Soboka Bulto, “The Monist-Dualist Divide and the Supremacy Clause: Re-visiting the Status of Human Rights
Treaties in Ethiopia” (2009) 23:1 Journal of Ethiopian Law 132-59.

123 FDRE Constitution, supra note 45 at art. 9(4). The self-executing nature of ratified treaties is more evident from the human rights
instruments. As a matter of procedure, the direct application of the ratified treaties begins upon its official approval by the legislative body
and its public notice through the Negarit Gazetta.

124 1pid at art. 9(4). It also important to note that the FDRE Constitution, which heavily draws from the international bill of rights,

devotes one-third of its provisions to human rights and democratic freedoms. Out of 106 provisions, human rights provisions constitute 32
articles (arts.13-44). Ibid.
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or superior to its relevant human rights provisions.!25 In particular, the FDRE Constitution under its art.
13(2) requires the interpretation of the fundamental rights and freedoms in a manner conforming to the
principles of international human rights instruments adopted by Ethiopia.!2¢ Thus, the joint readings of
arts. 9(4) & 13(2) of the FDRE Constitution underscore the integration of the ratified international
human right instruments. In the same vein, this reading affirms their superior normative significance as
a set of guiding principles for the interpretation of the human rights provisions of the national

constitution.127

In effect, this integrative approach makes the list of the human rights an all-inclusive and a
broader omnibus of rights than those indicated in the FDRE Constitution. Given Ethiopia’s ratification
of the major human rights instruments, the FDRE Constitution envisages all the rights—including the
right to protection of author’s material and moral interests, and the right to education—enshrined in the
relevant human right treaties such as the UDHR, the ICESCR, and the African Charter. In contrast to
the rest, the African Charter goes further to enshrine the rights to property and development. As a
result, authors’ right to the legal protection of their material and moral interests (art. 15(1)(c) of the
ICESCR), everyone’s right to education (art.13 of the ICESCR) and the right to development (art.22 of

the African Charter) are all recognized on the same level with the provisions of the FDRE Constitution.

B. Right to Education in Ethiopia

As mentioned above, the right to education is integrated into Ethiopia’s legal regime through its

ratification of human rights instruments. With respect to Ethiopia’s realization of the right, art.41 of the

125 Bulto, supra note 122 at 150-59. For an argument to the contrary, see Ibrahim Idris, “The Place of International Human Rights
Conventions in the 1994 Federal Democratic Republic of Ethiopia (FDRE Constitution)” (2000) 20 Journal of Ethiopian Law 113 at
132-134 (holding the view that all ratified human rights instruments have a similar legal status with other ordinary legislations).

126 FDRE Constitution, art.13(2) reads as following:
The fundamental rights and freedoms specified in this Chapter shall be interpreted in a manner conforming to the
principles of the Universal Declaration of Human Rights, International Covenants on Human Rights and International
instruments adopted by Ethiopia.

127 Bulto, supra note 122 at 150-59.
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FDRE Constitution states that “the State has the obligation to allocate an ever increasing [resources to]
the public health, education and other social services.” It is worth mentioning that the Constitution’s
avoids an explicit use of the term ‘right’ in reference to education. This might cast a doubt upon
Ethiopia’s recognition of the human rights status of the education. Nonetheless, the reference to and the
interpretation of the aforementioned provisions of the FDRE Constitution is required to be made in the
light of the major human rights instruments. Given Ethiopia’s monistic approach, the instruments are
both integral to, and guiding interpretative principles for, the human rights provisions of the
Constitution. Read against this backdrop, the FDRE Constitution’s recognition of the right to education
is made through integration. Further, the recognition is implicit in its imposition of an obligation upon

the government to achieve the realization of education at all levels.

In a broader context, it should be emphasized that tertiary education is vital both as a crucial
instrument of development and an important level of education that requires concrete, targeted and
progressive measures in Ethiopia.128 Despite the debate on its human rights status, a development-
oriented approach to tertiary education is useful to highlight the intrinsic and instrumental purposes of
the education.!?% Indeed, the progressive realization of tertiary education is quite significant both for its
intrinsic value and instrumental role for human development. It bears mentioning that this approach
does not necessitate the treatment of tertiary education as a human right per se. Subject to the available
resources, what matters most for tertiary education is government’s allocation of resources, appropriate

policy and legislative measures for its progressive realization. In this regard, the FDRE Constitution

128 CESCR General Comment No.3, supra note 20 at para 2. As noted in the General Comment, it is now well established that the notion
of progressive realization constitutes a recognition of the fact that full realization of all economic, social and cultural rights would
generally be achieved over a longer period of time. /bid at para. 9. However, this fact should not be taken by states as a pretext to neglect
or postpone their legal obligation to take a concrete step nor should it be construed to overlook the existence of immediate effect of the
obligations to ensure equal access. Singling out tertiary education from among other levels of education recognized in the ICESCR and
neglecting its progressive realization may run contrary to the very object and purpose of the Covenant. See Magdalena Sepulveda, The
Nature of the Obligations under the International Covenant on Economic, Social and Cultural Rights (Antwerp: Intersentia, 2003) at
120-29.

129 See McCowan, supra note 22 at 172-83.
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obligates the Ethiopian government to ensure all Ethiopians an access to education at all levels “to the
extent the available resources permit.”130 In so doing, the Constitution reflects the progressive
realization approach enshrined in the ICESCR and the existing economic realities. Though consistent
with the ICESCR, this approach however deviates from art.17(1) of the African Charter that recognizes
an immediate application without distinction. Since the constitutional provisions should be read, inter
alia, in the light of the African Charter, Ethiopia is expected acknowledge and conform to the level of
protection under the Charter. This interpretation is consistent with the ICESCR as long as it is not

regressive.

In Ethiopia, educational policy and legislative measures have been adopted for the provision
and expansion of, inter alia, a quality tertiary education.!3!In its legislative measure, Ethiopia has taken
a step to translate the policy into a legal framework that regulates the provision of a quality and
relevant tertiary education in the country. To this effect, the higher education legislation underscores the
need to ensure the relevance and quality of higher education and research for development.!32 In both
regimes, it is however emphasized as a mere driver of economic growth. Hence, questions remain
regarding the appropriateness of the policy and legislative measures for the realization of tertiary

education and the latter’s central focus as a vital tool for sustainable human development.

C. The Legal Basis of Copyright Protection

In Ethiopia, copyright protection has a statutory legal basis for decades. Further, it has acquired

both human rights and constitutional dimensions upon the adoption of the FDRE Constitution in 1995.

130 FDRE Constitution, supra note 45 at art. 91(1).

131 Federal Democratic Republic of Ethiopia, Education and Training Policy, 1st ed, 1994 (Addis Ababa: April 1994)

online: UNESCO<http://www.unesco.org/education/edurights/media/docs/8bee116313a86cc53420f01a7fa052bd5e40bf3d.pdf> at 3-5 (last
visited August 08, 2017)[ETP]. See also GTP II, supra note 119 at 78-79 & 185. See generally Higher Education for Development in

Ethiopia, supra note 110.

132 Higher Education Proc. No. 650/2009, supra note 117, Preamble at paras 2 & 5, and art. 4(1-4).
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The human rights dimension of authors’ right has been incorporated into Ethiopia’s legal regime
through its ratification of the ICESCR. Pursuant to art.15(1)(c) of the Covenant, Ethiopia is under
obligation to ensure the protection of authors’ right to material and moral interests over their creative
works. Consistent with art.14 of the African Charter, art.40 of the FDRE Constitution enshrines the
right to property with human rights and constitutional dimensions. In effect, both authors’ right and
copyright as such are grounded in the human rights and constitutional dimensions. Nonetheless, the
assertion of authors’ right under the ICESCR is not equivalent to its assertion within the ambit of the

right to property as the latter might be subjected to broader limitations on account of public interest.

To highlight the latter in Ethiopian legal context, the right to protection of copyright is implicit
within the ambit of ‘the right to property.” As noted from the definition of property under the FDRE
Constitution, ‘private property’ is defined to encompass “any tangible or intangible product which has

value and is produced by labor, creativity, enterprise or capital.”!33 From this constitutional definition,

the ‘intangible’ and ‘creativity’ elements can be construed to embrace the subject matters of copyright
protection. Nonetheless, the ownership of the private property recognized in the Constitution is subject
to a legal restriction on account of public interest.134 As an tangible form of private property, the scope
of copyright protection under the property clause is determined with a due regard for public interests.
Despite its embodiment in the relevant rights, unilateral public interest considerations with a regressive
effect require justifiable, necessary and proportionate measures consistent with the ICESCR. Given this
normative dualism with a possible variance in the scope of protection, an articulation of the appropriate

legal boundaries needs a concrete and rich corpus of jurisprudence.

133 FDRE Constitution, supra note 45 at art. 40(2).

134 Ipid at art. 40(1).
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The normative dualism aside, the FDRE Constitution requires the federal government to enact a
law to ensure the protection of copyright.!35 To this effect, the existing copyright law of Ethiopia has
been amended to provide an adequate protection of a copyright. In stating copyright’s objective, the
law underlines its “major role to enhance the cultural, social, economic, scientific and technological
development of the country.”!13¢ In so doing, the preamble to the copyright law re-affirms the protection
of copyright, subject to the requirement of the public interest contemplated in the FDRE

Constitution.137

D. Right to Sustainable Development

Concretized in clear terms, sustainable development has a concrete legal aspect. Indeed, the
right to development has been integral to Ethiopia’s legal regime as a binding right. It has both human
rights and constitutional bases. Its human rights dimension has been introduced through Ethiopia’s
ratification of the African Charter that embodies the right to development. For its constitutional
dimension, the right to sustainable development is enshrined in the FDRE Constitution. It is worth
mentioning that the FDRE Constitution makes an explicit reference to ‘the right to sustainable
development.” As such, art.43 of the FDRE Constitution provides that “the people of Ethiopia (...)
have the right to improved living standards and to sustainable development.” Further, underlining the

process aspect of the development, the FDRE Constitution states that “nationals have the right to

135 bid at arts. 51(19) & 55(2) (g). It should be noted here that the notion of “public interest” is quite flexible to be defined based on the
relevant context and development needs of the country.

136 Copyright Proclamation No.410/2004, Federal Negarit Gazette, 10th Year No. 55, Addis Ababa, 19th July, 2004, Preamble at paral
[Copyright Proc. No. 410/2004].

137 In the context of IP legal regime at a global level, what constitutes grounds of a public interest is left to the discretion of the member
states as long as their actions remain consistent with their international obligations. For instance, this is the case with the TRIPs
Agreement. See Carlos M. Correa, Trade Related Aspects of Intellectual Property Rights: A Commentary on the TRIPS Agreement
(Oxford: Oxford University Press, 2007) at 105-106[Correa, Trade Related Aspects).
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participate in the national development” and “the basic aim of development activities shall be to

enhance the capacity of citizens for development and to meet their basic needs.”138

E. Development Policy Regime

At the policy level, the issue of development has been the driving force behind all policy
measures and initiatives that often echo series of development objectives. The overriding national
significance of development is evident from the country’s national development plan. In particular, the
grand development plan underscores the role of a higher education and copyright protection in the
context of creative innovation for the realization of sustainable development. For instance, the Growth
and Transformation Plan II (GTP II), which integrates the UN development goals in the context of the
country’s priority needs, emphasizes the role of a quality education,!3® innovation,!40 and human
development.!4! In the policy document, both education and innovation are considered to be the key
instruments to promote human development towards the realization of Ethiopia’s vision to become a
middle-income country by 2025.142 It is stated in the GTP II that “due emphasis will be given to human
capital capacity development supported by technology and innovation to sustain the rapid economic
growth registered during the preceding years.”!43 These policy objectives have been re-affirmed in the

so-called ‘homegrown economic growth agenda.’ In this respect, this thesis intends to examine the

138 FDRE Constitution, supra note 45 at art. 43(2) & (4).
139 See GTP 11, supra note 119 at 42-43, 79 & 185-189.

140 7pid at 142 & 192-194. See also Science, Technology and Innovation Policy, Federal Democratic Republic of Ethiopia, February
2012, Addis Ababa, at 4-7, 3-15 & 21, online: Ministry of Science and Technology < http: m ments/147431/1
STI+Policy/0318b250-6bac-4883-95be-8ad6c553552b(last visited 15 May 2020)[STIP].

141 1pid at 80 & 88-89.
142 1pid at ix & 76.

143 grp 11, supra note 119 at 79.
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relevant policy frameworks to point out the existence or otherwise of appropriate ‘collaboration or

coherence' between the policy underpinnings.

F. Copyright and Tertiary Education: A Snapshot of the Interplay

As explained above, copyright and tertiary education are interlinked in the context of human
development. Against this backdrop, analyzing the interplay between copyright protection and tertiary
education and their contributions for the realization of the right to development requires a careful
examination of the legal, constitutional and policy implications of the rights. As a study has shown, the
existence of restrictive copyright legal regimes in Africa constitutes significant legal barriers.!44 A
restrictive copyright system is one of the impediments affecting access to learning materials due to the
limited scope of or lack of the relevant flexibilities required to facilitate access to the materials.!45 One
example of such restrictive measures in Ethiopia’s copyright law is its prohibition of the parallel

importation of copyrighted learning materials that are lawfully sold on a foreign market.

Further, very important is the exploration of the international aspects of the interplay among
copyright, tertiary education and development in the legal context of Ethiopia. At present, Ethiopia is
not a member to the WTO despite its ongoing accession process since 2003. As part of its accession
process, the country has submitted a preliminary review report on the conformity between its IP law
including copyright and the TRIPs Agreement. Given Ethiopia’s inevitable accession to the WTO, the
prospective ratification of the TRIPs Agreement will have its own implications on the achievement of

the national objectives of copyright and tertiary education for human development.

144 See de Beer et al., Copyright and Education, supra note 91.

145 Chon, “Intellectual Property from Below,” supra note 50 at 821; see also Joseph P. Farell & Stephen P. Heyneman, “Textbooks in
Developing Countries: Economic and Pedagogical Choices,” in Philip G. Altbach & Gail P. Kelly, eds, Textbooks in the Third World:
Policy, Content and Context 19 at 33-39. See Chris Armstrong et al., eds, Access to Knowledge in Africa: The Role of Copyright (Cape
Town: University of Cape Town Press, 2010)
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In a nutshell, it is noted that the interplay between copyright and tertiary education often entails
competing policy objectives in a nation’s efforts to design the appropriate policy and legal frameworks
to strike a balance.!46 In examining the interplay mapped above, the central hypothesis of this thesis
assumes Ethiopia’s incomplete incorporation of the various flexibilities under the relevant international
and national legal regimes. In the absence of a comprehensive integration, the thesis further argues that
the exclusion or restrictive incorporation of the flexibilities continues entailing far-reaching

ramifications for sustainable human development in Ethiopia.

1.7. Exploring Flexibilities in the Context of Access to Learning Materials: Literature Review

1.7.1. A Brief Exposition of Key Concepts

A. Delineating Learning Materials

As mentioned earlier, learning materials are one of the essential inputs required for education in
general and tertiary education in particular. At this juncture, it is important to elaborate what constitutes
or comprises learning materials. Indeed, there is no standard definition of learning materials with a
delineated scope. From the existing literature, one often observes an interchangeable reference to
learning materials to mean teaching materials or educational materials. Further, in the international
documents and major reports such as the General Comment No.17 and the report prepared under the
auspices of UNESCO, the term ‘learning materials’ is used along with terms such as schoolbooks or
textbooks.147 In general, there is a variance in the meaning, scope and usage of the terms across

literature and documents.

146 See Foster, supra note 46 at 356-64.

147 See CESCR General Comment No.17, supra note 49; see also lan Montagnes, Textbooks and Learning Materials 1990-99, 2000,
online: UNESCO<http://unesdoc.unesco.org/images/0012/001234/123487e.pdf.> (last visited 22 September 2019).
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Despite the lack of their consistent usage, the terms essentially refer to educational resources
that are required for a formal education. In fact, the meaning of the term “education” itself varies
depending upon how broad or narrow one construes it. Defined in its narrow sense with learning as its
primary objective, education refers to a learning process within formal educational settings.!48 It is
argued that this narrow construction of education is envisaged in the human right to education.!4% In
contrast, learning— an ongoing lifelong process— is a broader notion that applies to both formal and
informal settings. This holds true for learning materials that are produced and used both within and
outside a formal educational environment. Nonetheless, the term “learning materials” is used in this
thesis in its narrow sense as a notion that encompasses educational resources such as textbooks,
reference books, journal articles, software products, research reports, and course-packs used in a formal
educational environment. These learning materials may exist in either digital or non-digital, or in both
formats. Irrespective of their formats, this thesis focuses on those learning materials that are both

relevant for tertiary education and often subject to copyright protection.

As such, various educational resources that can be regarded as learning materials such as
laboratory equipment, technological devices and similar physical objects lie outside the scope of this
research. Hence, the educational relevance of the materials and the potential or actual involvement of
copyright as the primary legal protection will be used as the major criteria in delineating the content
and scope of learning materials in this thesis. This purposive delineation of the scope of learning
materials is intended to maintain the objective of this thesis to explore the interaction between
copyright and tertiary education in depth. To this end, the notion of “learning materials” is not only

important in the context of the right to education,!50 but also more consistent with the development and

148 The term ‘education,’ in its wider sense, refers to “the process by which a society endeavors to transmit beliefs, culture, and other
values.” Heller and Austin, Human Rights and Intellectual Property, supra note 33 at 319.

149 See Beiter, The Protection of the Right to Education, supra note 13 at 19.

150 See Helfer and Austin, Human Right and Intellectual Property, supra note 33 at 332-36.
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objective of copyright law.!5! Thus, adopting the narrow notion of learning materials offers a useful

context for exploring the relationship among copyright, tertiary education and the human development.

B.The Notion of Flexibilities

Despite the wide use of the term ‘flexibilities’ both in scholarly literature and various
international instruments, neither the literature nor the instruments do provide for a working definition.
Nonetheless, the notion of flexibilities can be gleaned from its various usages in the existing literature
as well as in binding and non-binding documents. Given the central significance of the notion in this
thesis, it is essential to elaborate on its normative scope and its instrumental role based on its usage in
select IP-related literature and documents. Despite the frequent reference to the term “limitations and
exceptions” (L&Es) to mean flexibilities, such a reference is not indicative of their conceptual
equivalence and normative scope. Hence, this section intends to delineate the notion of flexibilities

used in this thesis while highlighting its inconsistent usage.

To begin with, some scholars refer to the L&Es provided or permitted by copyright regimes as
the core elements of flexibilities. For instance, Ruth Okediji makes a frequent use of the term in her an
in-depth exploration of copyright-related flexibilities under the international copyright system.!52 It is
noted that Okediji’s persistent reference to L&Es in that aforesaid work reflects her comprehensive
approach to underscore the need for a set of minimum international L&Es under the international
copyright system.!53 As is evident from her recent work, she underscores the deficit in the system and

argues for a broader reformulation of copyright flexibilities as development tools designed to address

151 Jpid at 39.
152 See generally Okediji, “International Copyright System,” supra note 51.

153 1pid at 23.
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national development needs.!54 In their joint work on the promise of the U.S fair use doctrine for
Europe, Bernt Hugenholtz and Martin Senftleben refer to flexibilities as a “policy or breathing space”

that includes the statutory L&Es as well as the flexibilities inherent in the requirement of originality.!55

In another seminal work, Sam Ricketson prefers using the term L&Es to “flexibilities” in his
extensive exploration of the various copyright flexibilities under the major copyright-related treaties.!5¢
In contrast, Paul Goldstein & Bernt Hugenholtz make a generic reference to the copyright flexibilities
as “limitations” on exclusive rights that are designed to “accommodate a variety of cultural, social,
technological, economic, and political needs and objects.”!57In terms of their interpretative
significance, “flexibilities” are referred to as “constructive ambiguities”!58 or “normative elasticities”!59
inherent in a treaty. In this respect, Peter Yu argues that these constructive ambiguities “can be
strategically interpreted and deployed to provide less-developed countries with an additional ‘wiggle
room’ to implement their obligations under the TRIPS Agreement.”1¢0 The content and extent of such

flexibilities are thus determined subject to the appropriate customary rules of treaty interpretation that

154 Ruth Okediji, “Reframing International Copyright Limitations and Exceptions as Development Policy,” in Copyright Law in an Age
of Limitations and Exceptions (Cambridge: Cambridge University, 2017) 429 [Okediji, “Refarming International Copyright™].

155 See generally Bernt Hugenholtz and Martin Senftleben, “Fair Use in Europe: In Search of Flexibilities,” (2012) Amsterdam Law
School Research Paper No. 2012-39; Institute for Information Law Research Paper No. 2012-33, online: SSRN <https://ssrn.com/
abstract=2013239> (last visited 10 September 2019).

156 See Sam Ricketson, WIPO Study on Limitations and Exceptions of Copyright and Related Rights in the Digital Environment,
Standing Committee on Copyright and Related Rights, Ninth session, Geneva, June 23-27, 2003, online: <www.wipo.int/edocs/mdocs/
copyright/en/sccr_9/sccr 9 7.pdf> (last visited on 10 September 2019)[Ricketson, “WIPO Study on L&Es”].

157 Paul Goldstein and P. Bernt Hugenholtz, International Copyright: Principles, Law and Practice, 3rd ed (New York: Oxford
University Press, 2013) at 371-75[Goldstein & Hugenhotz, International Copyright].

158 Jayashree Watal, Intellectual Property Rights in the WTO and Developing Countries (Oxford: Oxford University Press, 2001) at 7; see
also Peter K. Yu, “TRIPS and Its Discontents,” (2006) 10 Marq Intell Prop L Rev 369 at 387[Yu, TRIPS and Its Discontents].

159 Daniel Gervais, “IP, Trade and Development: The State of Play” (2005) 74 Fordham L Rev 505 at 528-34 [ Gervais, “IP, Trade and
Development”] (highlighting the potential use of the "normative elasticity" of TRIPS by developing countries to design a policy suited to
their needs).

160 See Peter K. Yu, “The Objectives and Principles of the TRIPS Agreement” (2009) 46 Hous L Rev 979 at 1023 [Yu, “The Objectives
and Principles”].
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primarily take into account the context, purpose and object of the treaty.1¢! Taking a comprehensive
approach, other scholars construct the notion of flexibilities quite broadly as a combination of rights,
safeguards and options. For instance, Carolyn Deere refers to “flexibilities” as a set of rights,
safeguards and options that can be exploited by the WTO members in their implementation of the

TRIPs Agreement.162

At a multilateral level, given its instrumental role of socio-economic development of the state
parties, the language of flexibilities has been used both in the preamble and provisions of the TRIPs
Agreement.!63 For instance, the objectives and principles laid down under arts.7 and 8 of the TRIPs
Agreement along with its preamble provide for a broad picture of IP-related flexibilities that are
equally applicable for the major IPRs including copyright.1¢4 Further, the three-step test is another
general rule of flexibilities within the purview of the objectives and the principles of the TRIPs
Agreement. At this juncture, it is important to note that the three-step test is now applicable to almost
all exclusive rights that have been further integrated into the TRIPs Agreement along with other

emerging rights.165

Indeed, the three-step test itself is a binding and blanket rule of circumscription. Yet, the test is

regarded to have a potential to offer members ‘considerable’ flexibilities in relation to designing the

161 See Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331, 8 ILM 679 (entered into force 27 January 1980) at art.
31 [Vienna Convention].

162 See Carolyn Deere, The Implementation Game: The TRIPs Agreement and the Global Politics of Intellectual Property reform in
Developing Countries (Oxford: Oxford university Press, 2009) at 68[Deere, The Implementation Guide].

163 See e.g., Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organization, Annex 1C, 33 ILM1125 (1994) [TRIPS Agreement], Preamble, para 6 and art.66.1 [ Read in light of paragraph
6 of the Preamble of the TRIPs Agreement, art.66.1 states: “In view of the special needs and requirements of the least-developed country
members, their economic, financial and administrative constraints, and their need for flexibility to create a viable technological base, such
members shall not be required to apply the provisions of this Agreement, other than art.3, 4 and 5, for a period of...”(emphasis added).

164 See Yu, “The Objectives and Principles, ” supra note 160 at 1020-46.

165 1t is argued that the three-step test under art.9 (2) of the Berne Convention is not applicable for the self-contained exceptions such as
the exceptions for news reporting and teaching purpose and under arts. 10(1) & (2), compulsory licensing under its art.11bis (2) and sound
recordings under art.13 (1). See Christophe Geiger, Daniel Gervais & Martin Senftleben, “The Three-Step Test Revisited: How to Use the
Test's Flexibility in National Copyright Law” (2014) 29:3 Am U Int'l L Rev 581 at 583-88[Giger, Gervais & Senftleben, “The Three-Step
Test Revisited”]; see also Chon, Intellectual Property from Below, supra note 50 at 842-44.

40



appropriate L&Es at a national level.166 As embodied in the TRIPs Agreement, Members are allowed to
devise L&Es that shall conform to the three steps.!67 First, the permitted L&Es to exclusive rights are
required to be confined to certain special cases. Second, the L&Es shall not conflict with a normal
exploitation of the work. Third, the L&Es shall not unreasonably prejudice the legitimate interests of
the right holder. As will be discussed in this thesis, the three-step test is considered to have both
constraining and accommodative aspects. In general, embracing the Berne Convention, the TRIPs
Agreement envisages flexibilities that comprise rights, safeguards, measures, substantive L&Es, and
policy options subject to the requirement of compliance with its provisions and principles.168

As the foregoing discussion reveals, it is evident that the precise meaning and the scope of
flexibilities are not fully developed. The conceptual conundrum aside, the broad notion of flexibilities
and the essential elements thereof can be gathered from both binding and non-binding instruments.
From among the non-binding documents, the notion is also at the heart of both Doha Declaration on
Public Health!®® and the WIPO Development Agenda.!’ Further, the notion has the tendency to
embrace the various licensing models such open access. If integrated well, OA has the potential to
augment the existing copyright flexibilities and enhance access to knowledge required for education
and creative innovation. In this context, OA licensing scheme can be considered an emerging aspect of

flexibilities that is worth exploring to address development needs.

166 See Geiger, Gervais and Senftleben, “The Three-Step Test Revisited,” supra note 165 at 617 & 625.

167 TRIPs Agreement, art. 13.

168 Correa, Trade Related Aspects, supra note 137 at 103-106; see also TRIPs Agreement, supra note 163 at art.8 (2).

169 See World Trade Organization, Declaration on the TRIPS Agreement and Public Health, WT/MIN (01)/DEC/2, 41 ILM 755 (2002)
[Doha Declaration].

170 The Doha Declaration was one of the official attempts to identify and clarify the various flexibilities available under the TRIPs
Agreement in relation to patent protection and in order to promote access to medicines for health concerns in the developing and least
developed countries. See Yu, “The Objectives and Principles,” supra note 160 at 995.
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Indeed, an integrative approach to the existing and emerging flexibilities has the potential to
offer an added layer of policy space needed for sustainable human development. Yet, this integration
will require appropriate policy and legal measures within the broad domains of the existing global
copyright system. In this respect, the guiding elements of the notion of flexibilities should be its
instrumental role and the public interests or goals intended by the relevant legal regimes to advance. As
a result, the meaning and scope of ‘public interests’ and ‘sectors of vital importance,” and the
flexibilities they justify at a domestic level depend upon the particular socio-economic needs and
priorities of the concerned nation.!7! In this regard, the WIPO secretariat has also noted the inevitable
variance in the copyright flexibilities across nations based on the socio-economic needs of each
nation.!72 Therefore, the notion of flexibilities is used in this thesis in its broadest possible sense as long
as the flexibilities are relevant and applicable to copyright. Further, the exploration of the flexibilities is

kept to be consistent with the existing international legal regimes that serve as a standard framework.

1.7.2. The Instrumental Role of Flexibilities for Education and Development

A. The Role of Copyright Flexibilities for Tertiary Education

The significance of copyright flexibilities for tertiary education is two-fold. First, the
flexibilities facilitate users’ access to existing copyrighted learning materials. Second, they allow
prospective authors an access to the copyrighted content for future production of relevant learning
materials. In so doing, the flexibilities promote a sustainable access to learning materials required for a

quality tertiary education. As noted in her recent work, Pamela Samuelson articulates the various

171 See Correa, Trade Related Aspects, supra note 137 at 105-106.

172 The WIPO Secretariat states:

Flexibilities regarding the scope and exercise of copyright and related rights vary from one country to another. Being
based on the particular social or economic needs of each country, the diversity of exceptions to copyright has been
permitted, and even promoted at [the] international level, notably by the standards provided under the Berne and
Rome Conventions and, more recently, the WCT [WIPO Copyright Treaty] and the WPPT [WIPO Performances and
Phonograms Treaty]. WIPO Comm. on Dev. & Intellectual Prop. [CDIP], Initial Working Document for the
Committee on Development and Intellectual Property, Annex III at 26, WIPO Doc CDIP/1/3 (3 March 2008)
[hereinafter, CDIP Working Document].
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justifications underpinning copyright limitations and exceptions. From among several rationale, worth
mentioning are: (a) promotion of authorial interests and ongoing authorship, (b) recognition of users’
rights and ownership interests of consumers, and (c) the advancement of broader set of public interests
such as public access to information and education.!73In relation to the potential of scientific
opportunities in the digital environment, both Ruth Okediji and Jerome Reichmann underscore the
essential role of copyright flexibilities to foster creative innovation and trade for production, and

dissemination of knowledge goods.174

Despite their potential instrumental role, the actual significance of the flexibilities for tertiary
education is subject to the existing restrictive and right-holders-oriented copyright system. For instance,
Margaret Chon has undertaken a critical exploration of the relevant copyright flexibilities for education
from capability perspective. In so doing, Chon laments the restrictive impact of the contemporary
international copyright system on access to knowledge required for education.!7S Noting its resonance
with development needs, she recommends the adoption of a bottom-up and development-oriented
reform approach at a national level in the utilization of the existing flexibilities under the international
copyright regimes.!7¢ Exploring the flexibilities from the WIPO DA’s perspective, Andrew Rens also
underlines the role of the international flexibilities for education in developing countries. Further, Rens

highlights the need for adopting multilateral treaty provisions on minimum L&Es that can facilitate

173 Pamela Samuelson, “Justifications for Copyright Limitations and Exceptions,” in Okediji, Copyright Law in an Age of Limitations
and Exceptions, supra note 154 at 25-53 [Samuelson, “Justifications”]. Samuelson also makes a detailed discussion of other justifications
such as advancing economic goals such as fostering competition and innovation, serving politically expedient ends, and providing
flexibility and adaptability to accommodate future developments. /bid. See also Okediji, “International Copyright System,” supra note 51
at 29-34.

174 See Jerome H. Reichmann & Ruth L. Okediji, Empowered Digital Integrated Scientific Research: The Pivotal Role of Copyright
Law’s Limitations and Exceptions (2009), online: < http://policydialogue.org/files/events/

Reichman Okediji Empowering Digitally Integrated Scientific Research.pdf > [Reichman & Okediji, “Empowered Digital”](last
visited on 20 September 2019).

175 See generally Chon, “Intellectual Property from Below,” supra note 50.

176 piq.
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access to learning materials for education.17? Given the slow move towards the anticipated negotiation
on a comprehensive L&Es, such a proposal might be regarded as a strategic move with uncertain
success. In the meantime, it is wise to make an effective use of the existing policy and legal space in

manner that suits development needs.

At a continental level, the comprehensive study by the Open African Innovation Research
(Open AIR) underlines the significance of copyright flexibilities for enhanced access to learning
materials for tertiary education.!’8 As the findings reveal, most national copyright systems in Africa do
not only leave out relevant flexibilities but also adopt extra restrictive conditions.!” In a related study
that examines the interplay among copyright and education in the context of access to knowledge in
Southern Africa, Andrew Rens, Achal Prabhala and Dick Kawooya affirm similar copyright-related
challenges that affect access to learning materials required for education in the region.!80 The
researchers stress the need to adopt a context-based approach that integrates the emerging options such
an open access.!81 At a national level, Mandefro Eshete and Molla Mengistu shed a light on the
importance of copyright flexibilities for education in Ethiopia.!32 In their study, Eshete and Mengistu
identify the problem of inadequate incorporation of the flexibilities for the purpose of education. In the

same vein, Biruk Haile reaches a similar conclusion in relation to Ethiopia’s anticipated utilization of

177 See generally Andrew Rens, “Implementing WIPO’s Development Agenda: Treaty Provisions on Minimum Exceptions and
Limitations for Education,” in in Jeremey de Beer, ed, Implementing WIPO's Development Agenda (Ottawa: Wilfred University Press,
2009)158.

178 See generally Armstrong et al., eds, Access to Knowledge in Afvica, supra note 145.
1 1bid.

180 See generally Andrew Rens, Achal Prabhala and Dick Kawooya, Intellectual Property, Education and Access to Knowledge in
Southern Africa, ICSTD-UNCTAD and tralac, 2006, online: < https: iprsonline.org/unctadict

06%2005%2031%20tralac%20amended-pdf.pdf> (last visited on March 23, 2017).

181 ppiq.

182 See generally Mendefro Eshete & Molla Mengistu, Exceptions and Limitations under the Ethiopian Copyright Regime: An
Assessment of the Impact on Expansion of Education (2011) 25 Journal of Ethiopian Law 24.
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the three-step test under the TRIPs Agreement. Nonetheless, both studies do not look at the broad

development context of the country.!83

It is noted that all the aforementioned works explore the instrumental role of the flexibilities and
the need for their optimal utilization in various contexts. In the exploration, a comprehensive approach
is however not taken to examine the roles of copyright and tertiary education for the sustainable human
development. Building upon the existing works, this thesis endeavors to fill in the gap in undertaking
an in-depth exploration of the issues from the perspective of human development with human rights

and constitutional dimensions in Ethiopia.

B. The Role of Flexibilities for Development

In her recent study, Okediji notes the lack of adequate alignment between the design of
copyright system and the requirements for socio-economic development.!84 For instance, she laments
the limited capacity of the existing flexibilities to facilitate access to copyrighted materials.!85 In
particular, Okediji stresses the significance of development-oriented copyright flexibilities for
educational institutions and libraries in order to promote the formation of human capital.!8¢ To this
effect, she underscores the need to reframe copyright L&Es as development policy tools so as to allow
developing countries more policy space for their domestic development needs.!87 In exposing the limits

of L&Es and calling for a reform, Okediji underlines the development-inducing roles of copyright

183 See generally Biruk Haile, “Scrutiny of the Ethiopian System of Copyright Limitations in the Light of International Legal Hybrid
Resulting from WTO Membership: Three-Step Focus™ (2012) 26 Journal of Ethiopian Law 159.

184 See generally Okediji, “Reframing International Copyright,” supra note 154.
185 Ibid at 475.
186 fpid.

187 1pid.
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flexibilities for human development.!38 In the same vein, several scholars underscore the role of the

flexibilities while noting their inadequate incorporation into the international copyright regime.!89

In the international legal regime, the role of flexibilities for development evident in the

increasing reference to the term “development.” Despite its inadequacy, the TRIPs Agreement both

mention the issue of development and recognizes the significance of a policy space for members to
“adopt measures necessary (...) to promote the public interest in sectors of vital importance to their
socio-economic and technological development.”’190 In other words, the recognition of members’
discretion to adopt the necessary measures or flexibilities underlines the significance of the flexibilities

to offer a policy space for promoting sustainable development.

Moreover, the instrumental role of flexibilities to promote development is central to the WIPO
DA and the Doha Declaration, both of which have attempted to integrate development policy
considerations intended to facilitate development.!®! In relation to the WIPO DA, Okediji notes that
“the Development Agenda is an institution-wide mandate dedicated to the integration of development
considerations into its substantial normative and capacity-building activities.”192 In this regard, Jeremy
de Beer, examining the prospects of the practical implementation of the WIPO DA, highlights the
relevant development-related flexibilities integrated into the WIPO DA and their linkages with those of

pertinent UN agencies.!?3 It is also important to bear in mind that the implementation of the WIPO DA

188 Ruth L. Okediji, “The Limits of International Copyright Exceptions for Developing Countries” (2019) 21:3 Vand J Ent & Tech L 689
[Okediji, “The Limits of International Copyright™].

189 See, e. g, Annette Kur, “Of Oceans, Islands, and Inland Water — How Much Room for Exceptions and Limitations Under the Three-
Step Test? (2009) 8 Richmond Journal of Global Law & Business 287; Geiger, Gervais and Senftleben, “The Three-Step Test Revisited,”
supra note 165.

190 See TRIPs Agreement, supra note 163, Preamble at paras 6&7 and Art. 8; Correa, Trade Related Aspects, supra note 137 at 104-107.
191 Chon, “Intellectual Property and Development,” supra note 50 at 35-41.
192 Okediji, “Reframing International Copyright,” supra note 154 at 439.

193 de Beer, “Defining WIPQ’s Development Agenda,” de Beer, ed, Implementing WIPO's Development Agenda, supra note 177 at 4-6
[de Beer, “Defining WIPO’s Development Agenda”].
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is expected to promote the interpretation and application of the flexibilities in the context of sustainable

development goals.194

From the development-oriented perspective of the interaction between copyright and education,
it must be emphasized that the copyright flexibilities such as the various limitations and exceptions
along with the three-step test are integral to this general framework of flexibilities.!95 Yet, what remains
questionable is the extent to which these flexibilities are fully and appropriately tailored to the
development needs of a nation. Important as it is, the scrutiny of this issue is central to one of the core
questions this thesis seeks to address in its subsequent chapters. In sum, the relevant flexibilities in

general and copyright flexibilities in particular are quite instrumental to promote human development.

1.8. Framing Research Questions

Building upon the existing research and in view of the problems highlighted above, this thesis
seeks to answer three major but interrelated questions. The following are the questions along with a

brief description.

1.8.1. Exploring Relevant Flexibilities under the Relevant International Legal Regimes

What flexibilities are available under the relevant international legal regimes to address the interplay

between copyright and tertiary education for development?

This question will attempt to point out the relevant flexibilities under the international copyright
and related legal regimes. Addressing this issue helps to identify the legal space and the extent to which
their incorporation into the domestic legal regimes would facilitate access to learning materials for

tertiary education. An answer to the question will reflect the pertinent international flexibilities and

194 gee Chon, “IP and Development Divide,” supra note 62 at 2838;

195 See Geiger, Gervais & Senftleben, “The Three-Step Revisited,” supra note 165 at 3, 16-19&44.
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their role for sustainable human development through quality tertiary education and creative

innovation.

1.8.2. Examining the Flexibilities Incorporated into the National Legal Regimes

What flexibilities are already incorporated into the domestic copyright and related legal regimes of
Ethiopia and how broad are the flexibilities to facilitate more access to learning materials for the

realization of tertiary education towards development?

This research question is another important issue of inquiry intended to identify the flexibilities
that are already in place at the national level to facilitate access to learning materials for the
achievement of tertiary education. Exploration of those flexibilities will not only demonstrate the status
quo in Ethiopia through an in-depth scrutiny of the domestic policy and legal regimes, but also reveal
the (non-)incorporation of the relevant flexibilities available under the international legal regimes. In
short, an answer to the question seeks to evaluate the extent to which Ethiopia has leveraged the

existing international flexibilities.

1.8.3. Exploring Strategies for Comprehensive Incorporation of Flexibilities for Development

What strategies should be adopted for the comprehensive incorporation of the available flexibilities
into Ethiopia’s policy and legal regimes in order to (re-)direct copyright and tertiary education towards

sustainable development?

This last research question builds on the previous questions and seeks to identify the possible
options and strategies for a coherent and comprehensive incorporation of the relevant flexibilities.
Facilitating enhanced access to learning materials for tertiary education is the immediate objective of

the integration of appropriate flexibilities. In a broader context, the question seeks to point out what
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relevant approach can be taken to reframe the policy and legal regimes of copyright and tertiary

education towards sustainable human development in Ethiopia.

1.9. The Methodology of the Study

This thesis adopts a doctrinal legal research methodology to analyze the relationship between
copyright protection and tertiary education for the human development in Ethiopia. In principle, a
doctrinal legal research is characterized by a systematic analysis of law and study of legal institutions
through ‘legal reasoning or rational deduction.’19 It often involves the formulation of legal doctrines in
particular contexts that are in turn used to “clarify ambiguities within rules, place them in a logical and
coherent structure, and describe their relationship to other rules.”197 The exposition, logical analysis
and interpretation of the legal rules are thus the core methods of doctrinal legal research.198
Accordingly, this methodology will be deployed to examine the policy and legal regimes related to
copyright and tertiary education in the context of access to learning materials required for educational
and research purposes at higher educational institutions in Ethiopia. The examination of the policy and
the legal regimes will help identify the incorporation or otherwise of the relevant flexibilities and their
role in facilitating access to the relevant learning materials. To this end, the research method will
involve reference to, interpretation and the analysis of, relevant statutes, cases, the national
constitution, and policy documents. The doctrinal analysis will also draw on relevant international
treaties both due to their significance for copyright flexibilities and their integration into the national
constitution. Further, relevant secondary sources such as relevant journals, books, commentaries and

electronic resources will be consulted.

196 See S. N Jain, “Doctrinal and Non-Doctrinal Legal Research” (1975) 17: 4 J Indian L Inst 516 at 516.

197 payl Chynoweth, “Legal Research,” in Andrew Knight & Les Ruddock, eds, Advanced Research Methods in the Built Environment
(Oxford: Wiley-Blackwell, 2008) 28 at 29.

198 See generally Mark Van Hoecke, “Legal Doctrine: Which Method(s) for What Kind of Discipline?” in Van Hoecke, Methodologies of
Legal Research: Which Method for What kind of Discipline? (Oxford: Hart Publishing, 2011).
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1.10. Justification, Scope and Contribution of the Study

As can be noted from the literature review, most of the existing research and the literature
reviewed in this thesis are quite relevant for their insights and important findings. Nonetheless, most of
the research do not address the issues from Ethiopia’s perspective. Nor do the relevant works examine
the interplay between copyright and tertiary education, and their roles for human development in
Ethiopia. Therefore, this thesis seeks to fill in the gap and explore the unaddressed issues. Adopting a
different approach, the research examines the interplay between copyright and tertiary education, and
their instrumental roles for development in the context of access to copyrighted learning materials in
Ethiopia. In this context, the scope of this research is limited to Ethiopia. Further, the reference to
tertiary education in this thesis is understood as a postsecondary education offered by higher
educational institutions in Ethiopia.!®® As stated in the relevant law, the institutions are constituted of
universities, colleges and research institutes.20 Another important point is the scope of learning
materials. Serving as a context for the interplay, the scope of the learning materials dealt with in this
thesis is confined to subject matters of copyright law. As explained above, most laboratory and other

related equipment relevant for tertiary education are thus excluded from its ambit.

There are two major reasons for this conceptual and pragmatic circumscription. First, taking a
broader scope involves multiple IP rights that cannot be adequately addressed in this research. Second,
the interplay between copyright and education is less involved in the public provision of most
equipment and computers. In terms of its theoretical framework, this research adopts a human

development perspective to examine the relevant copyright-related flexibilities in the development

199 As defined under art.2(8) of the Higher Education Proc. No.650/2009, ‘higher education’ (tertiary education in this thesis) means
“education in the arts and sciences offered to undergraduates and graduate students who attend degree programs through any of the
delivery modes stated under Article 19 of this Proclamation.” The delivery modes stated under art.19 of the proclamation are regular,
continuing and distance or virtual education. Higher Education Proclamation No. 650/2009, supra note 117.

200 7pid at art.9 (higher education institutions may have the “status of university, university college, college and institute.”).
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context of Ethiopia. In sum, this research is distinct from the existing ones in terms of its scope,

approach and geographical orientation.

One of the significances of this thesis lies in its intended original contribution to the existing
corpus of knowledge in the fields of copyright, education and development. This research might serve
as a steppingstone for further research in the fields. Further, it is hoped that the findings and
recommendations will prove significant to demonstrate the national status quo of the existing
flexibilities and suggest options for their appropriate integration into Ethiopia’s copyright law in order
to promote enhanced access to learning materials. Another significance of this thesis lies in its timely
contribution to inform Ethiopia’s future policy and legislative measures upon its anticipated
membership to the WTO. Once acceded to the WTO, Ethiopia will be required to reform its copyright
law in consonance with the TRIPs Agreement. To this effect, this thesis is relevant to provide evidence-
based findings for the inevitable policy and legal reforms in a manner that promotes sustainable human
development in Ethiopia. The utilization of the research outcomes might be facilitated, inter alia,

through policy briefs, publications and presentations to the relevant stakeholders.

1.11. Chapter Synopsis

As noted above, the present chapter highlights the conceptual framework of the study. As such,
it highlights the major areas of the study while situating the research problem within the framework.
Further, it makes a brief delineation of key concepts along with the relevant literature review. In sum,
this chapter lays down a conceptual foundation for the research questions the thesis intends to explore

in the subsequent chapters of the study.

In Chapter Two, the thesis highlights the major theoretical justifications of copyright, human
rights, education and development. In so doing, a brief exposition of pertinent philosophical
underpinnings is intended to reflect the importance and objectives of the subject matters under
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consideration. The insights from the theoretical justifications are important to inform and guide the
objectives of copyright and tertiary education and their complementarities for human development.
Further, the theoretical and analytical framework adopted for this thesis is also explained along with its
limitations. Intended to be descriptive in mapping the global development context, Chapter Three
examines the international copyright and human rights system in the context of development. A
thorough scrutiny of the national regimes cannot be made in isolation from their global contexts. As
such, this chapter makes a general overview of the international copyright and human rights systems

from the perspective of development.

Building upon the normative objectives of copyright and tertiary education and the in-built legal
strategies, Chapter Four looks into the relevant international copyright flexibilities that can be used at a
national level to facilitate access to learning materials for tertiary education. In examining the existence
and normative extent of the flexibilities, both human development and human rights perspectives are
deployed to make a critical analysis of the linkage between the flexibilities and the underlying

objectives to advance human development.

In view of the discussions made under the preceding chapters, Chapter Five makes an in-depth
analysis of the existing national policy, legal and institutional frameworks that are in place for the
protection of copyright, the right to tertiary education and the right to development. To this effect, a
thorough discussion of the relevant national policy and legal regimes is made in the light of its
international and regional counterparts and through Ethiopia’s development context. In so doing, the
discussion highlights the objectives of the legal frameworks, and the legal strategies embodied in the

legal regimes to achieve their intended objectives.

In Chapter Six, the thesis explores the various copyright-related flexibilities that bridge the

linkage between copyright and tertiary education, and their complimenting roles for sustainable human
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development. An in-depth exploration of the pertinent policy and legal regimes is made to point out the
flexibilities incorporated therein. Taking a human development perspective, the analysis is intended to
show the extent to which the existing regimes incorporate the relevant international flexibilities that are

instrumental for sustainable human development.

Drawing on the findings under the preceding chapters, the discussion under Chapter Seven
underlines the need to rethink the existing policy, legal and institutional frameworks of copyright and
tertiary education towards a sustainable human development in Ethiopia. To this end, the thesis
explores the possible options or strategies that can ensure a coherent and comprehensive integration of

the relevant conventional and emerging flexibilities to facilitate access to learning materials.

As a concluding chapter, Chapter Eight offer a concise synthesis of the major findings of this
thesis that emerge from the preceding chapters. In so doing, the chapter attempts to present a

comprehensive concluding summary of the findings and recommendations.
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Chapter II: Theoretical and Normative Frameworks for Copyright,
Education and Human Development

2.1. Introduction

The emergence and development of copyright, education and human development are grounded
in their respective philosophical foundations. The theoretical foundations are useful to offer insights
into the purpose, significance and attributes of each of the subject matters under consideration. As such,
highlighting the major theories underpinning copyright and education is important to inform the
analysis of the interaction between the copyright and tertiary education to advance human
development. In the same vein, it is important to shed a light on theories of human rights and
development. As an in-depth treatment of the theories is outside the ambit and purpose of this thesis,
the discussion is limited to a brief account of the major theories. In the end, the theoretical framework
adopted for this thesis will also be elaborated. Except for completeness, it is acknowledged that not all

theories discussed in this chapter are of a direct relevance to the issues analyzed in this thesis.

2.2. Theories of Copyright Protection

Despite the inevitable philosophical debates related to each of them, the legal protection of
copyright is justified on the basis of various theories. A concise exposition of the relevant theories is
offered to reflect the role and purpose of copyright protection. From the broad economic theories and
theories of rights used to justify IP’s protection,20! the discussion is limited to the major theories

applicable to copyright protection.

201 pylie E. Cohen, “Creativity and Culture in Copyright Theory” (2007) 40 UC Davis L Rev 1151 at 1155-58[Cohen, “Creativity and
Culture”]. Despite the emergence of other theories of copyright such as culture-related theory that do not squarely fit into the categories,
both the rights and economic theories dominate the normative framework of copyright system. /bid at 1156 &58.
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2.2.1. The Utilitarian Theory

Entrenched in IP system, the utilitarian theory is one of the major theoretical justifications for the
legal protection of a copyright. This theory traces its roots back to Bentham’s classic principle of utility.
Drawing on its classic version, the central tenet of the theory is the promotion of the “greatest good for
the greatest number.”202 In its consequentialist approach, the utilitarian theory justifies an action or a
measure in terms of its consequence as long as the action or measure maximizes the happiness or
welfare of the majority.293 As a dominant economic theory of IP, the utilitarian justification is invoked

to underpin the legal protection of IP in order to promote welfare maximization or optimal efficiency.204

In a copyright system, the legal protection of a copyright is thus justified both as a recoupment for
the creator and a necessary incentive for further creative innovation contemplated to advance a social
welfare. In so doing, the overriding objective is to benefit the society as a whole.205 Adopted in the
Anglo-American legal systems, the theory underlies a statutory right granted to creators primarily for
the benefit of the society.20¢ For instance, it is believed to be embodied in the U.S Constitution’s
purpose of IP “to promote the progress of science and useful arts.”207 In contrast, the continental

authors’ right is anchored in the natural rights tradition. Given the growing convergence, both

202 eremy Bentham, “Of the Principle of Utility,” in Jonathan Glower, ed, Utilitarianism and Its Critics (Macmillan, 1990) 9 at 10.
203 ppid.

204 william Fisher, “Theories of Intellectual Property,” in Stephen Munzer, ed, New Essays in the Legal and Political Theory of Property
(Cambridge University Press, 2001)168 at 177 [Fisher, “Theories of IP”].

205 Orit Fischman-Afori, “Human Rights and Copyright: The Introduction of Natural Law Considerations into American Copyright Law”
(2004) 14: 2 Fordham IP Media & Ent L J 498 at 498 [Fischman-Afori, “Human Rights and Copyright™].

206 1pid at 502.

207 . S Constitution, art. I, §8, c1.8; Goldstein & Hugenholtz, supra note 157 at 6.
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economic and natural rights theories underpin the international copyright system.208 Nonetheless, the
utilitarian justification has been the driver of the global copyright system since the latter’s integration

into the trade regime.20° In the trade regime, utilitarianism serves to underpin wealth maximization.

The utilitarian theory has long been critiqued for its obsession with utility and economic efficiency.
Its wealth-maximization and efficiency criteria are both incommensurable and narrow in their
conception of social welfare.210 Further, the theory is instrumental and aggregative in its orientation. In
a copyright system, this orientation overlooks the intrinsic values of individual creativities integral to
copyright objectives.2!! In the same vein, the theory tends to entrench an exclusive monopoly over
creative works without a due consideration for distributive issues. In effect, an excessive
monopolization of, and a limited access to, creative works would hamper further creative innovation

and affect other vital public interests such as education.

2.2.2. The Labor Theory

Grounded in the natural law, the labor theory is attributed to the British classical philosopher John
Locke. Often referred to as Lockean theory, the theory was developed as a justification for the
protection of physical property. For its appropriation, a property is considered a product of individual’s

labor mixed with the natural commons.212 It is premised upon the fact that a labor belongs to one’s

208 Glodstein & Hugenholtz, supra note 157 at 6 & 7.

209 1bid at 8&9. Daniel Gervais, “Human Rights and the Philosophical Foundations of Intellectual Property,” in Christophe Geiger,
Research Handbook on Human Rights and Intellectual Property (Cheltenham: Edward Elgar Publishing, 2015) at 92-93[Gervais, “HRs &
Philosophical Foundations™].

210 Fisher, “Theories of IP,” supra note 204 at 177.
211 1bid at 503-05.

212 See Justin Hughes, “The Philosophy of Intellectual Property” (1988) 77 Geo L J 287 at 297-98[Hughes, The Philosophy of IP].
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body over which the person has a natural control.2!3 According to the justification, the owner of a labor

is thus entitled to the ownership of the property acquired through the labor.214

Given the value added through the labor mixed with commons,2!5 Justin Hughes notes the
appropriateness of the theory for protection of intellectual property over intangible objects.21¢ In a
copyright system, the labor theory is invoked to justify the legal protection of creative works as the
product of intellectual labor mixed with ideas—an intellectual commons for the intangibles.2!7 That is,
the legal protection of an author’s right over a creative expression of ideas is a reward for the creative
labor of the author.218 It is often difficult to measure the amount of the labor invested in a creative
work. To reward the creative labor, a minimum level of creativities suffices to merit a legal
protection.2!® Once met, an author is thus justified to assert a natural right of ownership over the

creative work. In this context, the author is entitled to the right upon a mere creation.

Nevertheless, as the theory is operative subject to the provisos of “enough and as good for others”
and “the non-waste conditions,”220 the protection of a copyright so justified is subject to the necessary

limitations. In particular, the condition inherent in the first proviso reflects the interest of the public as a

213 Jpid. Edwin C. Hettinger, “Justifying Intellectual Property” (1989) 18 Phil & Pub Aff 31 at 37 (“A person owns her body and hence
she owns what it does, namely, its labor. A person’s labor and its product are inseparable, and so ownership of one can be secured only by
owning the other.

214 Jpid. As Hettinger argues, “if a person is to own her body and thus its labor, she must also own what she joins her labor with—
namely, the product of her labor.” Ibid.

215 ppid.
216 1pid at 297-300.

217 peter Drahos, A Philosophy of Intellectual Property (Aldershot: Ashgate, 1996) at 47-50[Drahos, 4 Philosophy of IP]; Hughes, The
Philosophy of IP, supra note 212 at 314-16.

218 Gervais, “HRs & Philosophical Foundations,” supra note 209 at 89. Thus, author’s ownership of his creative works is based on a
similar argument premised on the ownership of a body from which a labor is derived. The acquisition of the right is considered as a just
reward for the author’s creative contribution through his intellectual labor.

219 See Robert Merges, Justifying Intellectual Property (Cambridge: Harvard University Press, 2011) at 144 [Merges, Justifying IP].

220 Hughes, supra note 7 at 297-98.
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possible ground of limitation against the exclusive legal protection of a copyright.22! This in turn
reflects the non-absolute character of the authorial rights. From among other reasons, the theory is still

disputed for want of an authoritative interpretation and the misfit between ‘commons’ and ideas.222

2.2.3. The Personality Theory

As a natural-law-derived justification, the personality theory is used to justify the legal protection
of copyright over creative works. Credited to Frederick Hegel and Immanuel Kant for their
contribution to its development, this deontological justification underpins protection of property as “a
mechanism for self-actualization, for personal expression, and for dignity and recognition as an
individual person.”?23 In other words, the protection of a property is considered to reflect an expression
or embodiment of the self.224 According to this justification, ownership of things is essential for the
manifestation and actualization of human will and personal freedom as the core values of individual’s
existence .225 From author’s perspective, the ownership of a creative work is an expressive embodiment

of human will and creative freedom.226

221 Ipid at 319-25 & 329-30. As argued by Lockean theorists, reproduction or copying of a protected work is justified to the extent
required by the proviso of ‘enough and as good’ for others’ use. Further, the idea-expression dichotomy is considered to serve the purpose.
1bid at 313-19. See Wendy J. Gordon, “A Property Right in Self-Expression: Equality and Individualism in the Natural Law of Intellectual
Property” (1993)102 Yale LJ 1533 at 1581-83 [Gordon, “A Property Right in Self-Expression”].

222 Fisher, “Theories of IP,” supra note 204 at 184. For instance, what constitutes “intellectual labor” is not clear from the theory due to
multiple lines of interpretation. In the same vein, it is difficult to determine and apply the conception of “commons” to the field of IP
though it is often equated with “ideas.” Ibid at 185-86.

223 Hughes, The Philosophy of IP, supra note 212 at 310-311; Jeremy Waldron, The Right to Private Property (Clarendon Press, 1988) at
352-78.

224 Hughes, The Philosophy of IP. supra note 212 at 330; Waldron, supra note 223 at 361-74.
225 Jbid.

226 Ibid at 331-333. See also Drahos, A Philosophy of IP, supra note 217 at 75-77; Waldron, supra note 223 at 361-65 & 371-77.
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In his analysis of Kant’s theory, Merges notes “legal ownership [to be] central to human
freedom.”?27 In this sense, it is argued that protection of creative works serves as an essential
instrument for self-actualization and human development.228 In other words, the legal protection is
considered vital in order to “promote human flourishing by protecting or fostering fundamental human
needs or interests.”?29 As the manifestation of an individual autonomy/liberty230 and the creative
freedom of an author,23! the author’s right is viewed to subsist by virtue of his personality.232 In this
context, the justification has a stronger relevance for artistic and literary works as the creative

expression of the creator’s personality.

Nonetheless, there are contrasting views on the appropriateness of the theory for functional objects.
For instance, Justin Hughes finds the personality theory as a weak justification for the copyright
protection of scientific works such as a computer software.233 In contrast, Peter Drahos disagrees with
this view. In Drahos’ functional view of the subject matters, the theory is rather well-suited for both
artistic and utilitarian objects.234 One of the critiques levelled against the theory lies in its abstract

conceptions of the personhood or the self.235 Given its historical roots in the continental legal tradition,

227 Merges, Justifying IP. supra note 219 at 17. Merges observes that “ownership confers both control and the prospect of compensation”
that constitute the two important practical dimensions of Kantian notion of autonomy. In his view, Kantian conception of individual
ownership also acknowledges a need for “a deep and true engagement with the interest of third parties.” /bid at 18.

228 Fishman-Afori, “Human Rights and Copyright,” supra note 205 at 504.
229 Fisher, “Theories of IP,” supra note 204 at 189.

230 Hettinger, supra note 213 at 45. As Hettinger notes, “Private property can be justified as a means to sovereignty. Dominion over
certain objects is important for individual autonomy.” /bid.

231 Gervais, “HRs & Philosophical Foundations,” supra note 209 at 90.
232 Drahos, A Philosophy of IP, supra note 217 at 80.

233 Hughes, The Philosophy of IP. supra note 212 at 341-342.

234 Drahos, A Philosophy of IP supra note 217 at 80-81.

235 Fisher, “Theories of IP,” supra note 204 at 191. Further, missing is a parameter to identify the various human needs or interests such
as self-realization, identity and privacy that need to be promoted. See Neil Wilkof, Editorial, “Theories of Intellectual Property: Is It
Worth the Effort?” (2014) 9:4 Journal of Intellectual Property Law and Practice 257 at 257.
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the theory remains a solid normative justification for the protection of author’s moral rights. That is, an

author’s right to the integrity, paternity, and divulgation, of his work is justified on this ground.

2.2.4. The Contractarian/Social Contract Theory

Rooted in the works of Thomas Hobbes, John Locke and Jean-Jacques Rousseau, the contractarian
theory was developed to justify the formation of the government and people’s voluntary submission to
its acquired sovereign power.23¢ In Rousseau’s view, an implicit social contract underpins individual’s
exchange of natural liberty for a civil liberty and proprietorship.237 In so doing, individuals admit
restraint upon their liberty. Individual’s contractual freedom was also integral to Locke’ conception of
men as “equal, free and independent beings” that are subject only to political authority by their
consent.238 John Rawls further developed the social contract theory by elaborating the principles of
distributive justice to underlie the basic structure of a fair and rational society.23% According to Rawls,

the “principles of justice for the basic structure of a society are the object of the original agreement.”240

Drawing on the Rawlsian conception of justice, Robert Merges articulates a distributive justice as a
justification for IP rights. Merges conceives IP right as a primary right integral to the “total system of
basic liberties” due to IP’s benefits to the society with a “net positive distributional effect.”24! Noting

the centrality of distributional concerns in IP system, Merges contends that these concerns can be

236 Thomas Hobbes, Leviathan (Penguins Classics 1985) (1651) at 228-29.
237 John-Jacques Rousseau, The Social Contract and Discourses (1762) at 195.

238 Alina Ng, “The Social Contract and Authorship: Allocating Entitlements in the Copyright System” (2008) 19:2 Fordham IP Med &
Ent L J 414 at 470.

239 John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1971) at 11.

240 Ipid. For Rawls, the principles of justice are “the principles that free and rational persons concerned to further their own interests
would accept in an initial position of equality as defining the fundamental terms of their association.” /bid.

241 Merges, Justifying IP, supra note 219 at 136. Underscoring the significance of desert (individual’s will to create being the core) as a
ground for IP rights, Merges asserts that “creators truly deserve some sort of property right” and “it is appropriate to include well-
deserved IP rights among the list of basic liberties that people are entitled to in a just society.” /bid at 127-28.
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addressed through L&Es to a copyright such as a fair use doctrine.242 In this contractarian justification,
the creators are granted a legal protection in return for their creative contribution to the benefit of the
society.243 Central to the justification is thus an exchange of a limited legal right for a promised access
to creative works after a specified duration.244 In so doing, the social contract theory attempts to strike
a balance between the interests of authors and the public interests through a just reward for the authors
and the public’s consequent access to the works.245 For instance, the public interests might be served
through reasonable limits to the protection and eventual enrichment of the public domain after its
expiration. In contrast to patent regime, the theory is less evident in copyright due to its longer terms of

protection and for want of disclosure requirements in its protection.24¢

2.2.5. Social Planning Theory

The social planning theory is an emerging theory that is still under construction. Yet, it is important
to offer a valuable insight into the purpose and role of copyright. Inspired by the works of “an eclectic
cluster of political and legal theorists”247and underpinning all forms of IP, the theory holds that IP “can
and should be shaped so as to foster the achievement of a just and attractive culture.”?48 As William

Fisher observes, an attractive intellectual culture “would be one in which citizens [have] access to a

242 1pid at 129.
243 1pid at 122-23.

244 Chidi Oguamanam, “Beyond Theories: Intellectual Property Dynamics in the Global Knowledge Economy” (2009) 9:2 Wake Forest
Intellectual Property Law Journal 105 at 116 [Oguamanam, “Beyond Theories”].

245 Ng, supra note 238 at 478-80. Based on this implicit social contract authors are entitled to the legal protection of their creative works
that guarantees them a fair and just reward for their contribution to the public interest through: (a) reasonable public access to the works
during the legal protection, and (b) free access to the works upon their entry into and consequent enrichment of the public domain after
the expiry of the protection. With an emphasis on distributive justice, the contractarian theory is thus considered to address the
relationship between the interests of authors, users and distributors/publishers in their entitlements to the rights over creative works and
their respective duties towards the society at large. /bid at 479. See Oguamanam, “Beyond Theories,” supra note 244 at 113-14.

246 Oguamanam, “Beyond Theories,” supra note 244 at 112-14.
247 Fisher, “Theories of IP,” supra note 204 at 172-73.

248 1pid at 172.
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wide array of information, ideas and forms of entertainment” vital for the attainment of self-
determination and self-expression.2#® Emphasizing the criterion of distributive justice as its core
element, Fisher highlights the equitable access of all persons to informational and artistic resources.230
While it shares the utilitarian objective of advancing a net social welfare, the social planning theory

takes a broader perspective to accommodate a broader visions of a desirable society.25!

In his seminal contribution to the theory, Neil Netanel underlines the role of a copyright law to
foster creative expressions and support a sector of creative activities needed for a democratic culture.252
In Netanel’s view, copyright is instrumental to serve “robust, participatory and pluralist civil
society.”253 To this end, he suggests promoting public domain through reduction of both copyright term
and control over derivative works.254 Fisher claims that social panning arguments are useful to inform
the debate on the appropriate scope of copyright on internet, commentary and education.255
Nonetheless, the social planning justification has its own draw backs. For example, the theory is
critiqued for (a) its emphasis on ‘the amorphous concept of culture’ and (b) the indeterminate character

of the desired social vision it seeks to advance.256

249 Ibid at 192.

250 Ibid at 193.

251 See Neil Netanel, “Copyright and a Democratic Civil Society” (1996) 106:2 The Yale L J 283 at 341-64[Netanel, “Copyright™].
252 See generally ibid. See also Fisher, “Theories of IP,” supra note 204 at 172.

253 Netanel, “Copyright,” supra note 251 at 343. Among the list of his pluralist civil society are educational institutions. /bid.

254 Ibid at 366-85.

255 Fisher, “Theories of IP,” supra note 204 at 175.

256 1pid at 193-194. Fisher also points out the “paternalistic” nature of the theory as one of its limitations. That is, a prior determination of
a particular social vision limits persons’ freedom to hold their own conception of what is “good for them.” /bid at 194. Oguamanam,
“Beyond Theories,” supra note 244 at 130. As Oguamanam observes, “the social planning approach puts too much emphasis on the
amorphous concept of culture as if it is the only intellectual property paradigm.” /bid.
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In sum, subject to their respective limitations,257 the aforementioned major theories of copyright are
useful to enrich valuable conversations in law-making process.258 The theories are also valuable to
“catalyze useful conversations among the various people and institutions responsible for the shaping of
the law.”259 In this thesis, the discussion of the theories is thus intended to highlight the purpose of the
copyright. In highlighting its goals, the theoretical justifications are relevant to examine the existing
copyright regime and inform the necessary legal reforms towards sustainable human development in

Ethiopia.

2.3. Theories of Human Rights

In the human rights regime, there are several theories or schools of thought. To mention them,
the major ones are the natural, deliberative/social justice, protest/redressal and discursive schools of
thought. In addition to the variance among the schools of thought, the nature and the philosophical
underpinnings of human rights are still debatable.2¢0 For instance, there lacks a consensus on

“rationality, sentience or artifacts of state action” as the foundation of human rights.2¢! In the same

257 Apart from the specific limitations applicable to each theory, both personality and social planning theories are critiqued due to their
indeterminacy and the latter’s “paternalistic” element with regard to what is “good” for people. In contrast, labor and utilitarian theory are
considered to be free from indeterminacy. The utilitarian justification is rather considered to be neutral and objective. /bid at 194.

258 1pbid at 194. For the detailed discussion on the value of theories, see ibid at 194-99.
259 Ibid at 198.

260 See generally Michael Freeman, “The Philosophical Foundations of Human Rights” (1994) 16:3 Hum Rts Q 491; Martha Nussbaum,
“Capabilities and Human Rights” (1997) 66 Fordham L Rev 273 at 273-275 [Nussbaum, Capabilities and Human Rights].

261 1pid at 273.
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vein, contested is whether or not rights are necessarily correlated to duties.262 Further, scholars disagree
on the universality of human rights and split into the camps of moral universalism and cultural
relativism. In short, there are several unsettled philosophical issues that permeate the notion of human
rights and its normative foundations. Despite the lack of a consensus on the theoretical foundations of
human rights, what remains undisputed is the significance of human rights. Thus, it is imperative to
make a brief discussion of the major theories that are often reflected in the contemporary notion of
human rights. Despite the importance of all theories, the natural and social justice theories are selected

for discussion due to their historical dominance and general relevance to the issues in this thesis.

2.3.1. The Natural Rights Theory of Human Rights

The modern theory of natural rights draws on John Locke’s claim that people are endowed with
certain natural rights by virtue of their creation by the Creator.263 In the contemporary human rights
system, the theory stresses the human dignity/nature as the foundation of human rights.2¢4 Although the
notion of human dignity/ nature itself is an issue of philosophical debate,2¢5 the theory is arguably the
dominant philosophical justification that underlies the contemporary human rights.266 Its central tenet
lies in its justification of the notion of human rights and their legal protection as natural rights inherent

in the human dignity.267 The proponents of the natural rights theory assert the unconditional existence

262 1pjd at 274.
263 John Locke, The Second Treatise of Government Para 6, in Thomas P. Peardon (ed.), The Liberal Arts, Inc., 1952 (1690).

264 Freeman, supra note 260 at 497-98. Freeman observes that classic claim about the foundation of natural rights as a grant from God is
now substituted with the notion of “human dignity/nature” due to the ontological debate related to God. /bid.

265 Ipid at 501-02. See Rowan Cruft, S. Mattew Liao & Massimo Renzo, “The Philosophical Foundations of Human Rights: Overview”
in Cruft, Liao & Renzo, eds, Philosophical Foundations of Human Rights (Oxford: Oxford University Press, 2015) at1-40.

266 Jack Donnelly, “Human Rights as Natural Rights” (1982) 4:3 Hum Rts Q 391 at 391[Donnelly, “Human Rights”].
267 Ibid. See generally Jean Porter, “From Natural Law to Human Rights: Or, Why Rights Talk Matters” (2000) 14:1 JL & Religion 77 at

77-96.
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of human rights, their universal nature, and equal inherence in human beings by virtue of human

dignity.268 These are considered the basic attributes of human rights.

Nevertheless, the basic attributes and the inherent features deriving thereof are often contested. As
mentioned above, the debate stems from the disputed cogency of human dignity/nature as a normative
basis for human rights.2¢? Critics argue that its contested foundation would expose the subject to a
“philosophical insecurity” for its international protection.2’0 Further, a critique is levelled against the
theory due to its roots in the “Western” liberalism and its consequent individualistic conception.2’! In
this context, the theory is considered ill-suited to the protection of social, economic and cultural

rights.272

2.3.2. Social Justice Theory of Human Rights

The social justice theory is another major theory that has emerged as an alternative to the natural
rights theory of human rights. The theory emphasizes the principles of social justice as a normative
basis for human rights instead of a human nature.2’3 As David Miller notes ‘social justice’ is a broad
notion that generally deals with “the distribution of benefits and burdens throughout a society as it

results from social institutions.”?74 Thus, the principle of social justice includes the possession and

268 Donnelly, “Human Rights” supra note 266 at 397-401.

269 Freeman, supra note 260 at 501-02. Amartya Sen, “Elements of a Theory of Human Rights” 32:4 Philosophy and Public Affairs 315
at 315-316 [Sen, “Elements”]; Cruft, Lio & Renzo, supra note 265.

270 Charles Beitz, “Human Rights and Social Justice,” in Peter G. Brown & Douglas Maclean, Human Rights and U.S Foreign Policy
(Massachusetts: Lexington Books, 1979) at 55 [Beitz, “Human Rights and Social Justice”].

271 Freeman, supra note 260 at 495.
272 Ibid. See generally Beitz, “Human Rights and Social Justice,” supra note 270.
273 Beitz, “Human Rights and Social Justice,” supra note 270 at 59.

274 David Miller, Social Justice (Oxford: Clarendon Press, 1976) at 22.
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protection of persons’ rights as well as the allocation of welfare benefits.2’”> Rawls opines that the
primary subject of social justice is to guide “the way in which the major social institutions distribute
fundamental rights and duties and determine the division of advantages from social cooperation.”?76 As
developed by Charles Beitz, the social justice theory of human rights conceives human rights as
“entitlements to the satisfaction of various human interests guaranteed to members of a group by

principles of social justice.””277

In drawing on Rawls’ conception of social cooperation, the social justice theory of human rights
treats human rights as a subset of social justice and products of social cooperation.2’8 The idea of
international concern that calls for a concrete action is central to this theory of human rights in order to
distinguish the latter from the broad conception of social justice.2’” In Beitz’s opinion, “a satisfactory

theory of human rights is better conceived as an aspect of a more general theory of global justice.””280

The social justice theory of human rights is regarded to offer a solid basis to accommodate factors
such as culture and socio-economic development, in particular, for the protection of social, economic
and cultural rights.28! Emphasizing their roots in the claims of basic human needs, Miller notes the

strong relation between this category of human rights and the social justice as the latter guides the

275 Ibid.
276 See Rawls, supra note 239 at 6.

277 Beitz, “Human Rights and Social Justice,” supra note 270 at 59. Although this conception of human rights is grounded in the general
theory of social justice, Beitz emphasizes the idea of international concern as a constitutive element of his theory to distinguish human
rights from social justice. /bid.

278 Donnelly, “Human Rights,” supra note 266 at 401.

279 Beitz, “Human Rights and Social Justice,” supra note 270 at 59-60; Charles Beitz, The Idea of Human Rights (Oxford: Oxford
University Press, 2009) at 136[Beitz, The Idea of Human Rights]; Beitz regards human rights as “standards intended to play a regulative
role for a range of actors in the political circumstances of the contemporary world.” Charles Beitz, “Human Rights as Common
Concern” (2001) 95:2 American Political Science Review 269 at 276-77[Beitz, “Human Rights as Common Concern”].

280 Beitz, “Human Rights as Common concern,” supra note 279 at 281.

281 Beitz, “Human Rights and Social Justice,” supra note 270 at 59-60.
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distribution of benefits on the basis of entitlements and needs.282 The social justice theory of human
rights is however critiqued both for its rejection of the universality of human rights and the reduction of

human rights to the “dictates of social justice.”283

2.4. The Theories of Education

Like copyright and human rights, the protection and promotion of education as a fundamental
entitlement are based on various philosophical foundations. Elucidating the nature, purpose and
function of education, the theoretical justifications are often used to underline the intrinsic and
instrumental significance of education. From among the theories, three major theories or approaches

are selected to highlight the fundamental importance of the right to education.

2.4.1. ‘Liberal’ Theory of Education

From among several variants of theories of education, the reference to the ‘liberal’ theory is noted
here to mean the general theory of education anchored in the modern conception of liberal and
democratic education.?84 Traced to Greek philosophers and developed during an era of Enlightenment,
the modern notion of liberal education is primarily attributed to Jean-Jacques Rousseau from among the
liberal thinkers of the era.285 According to his philosophical thought, the purpose of education is to

develop the ‘general will’ of citizens while preserving their freedom.28¢ In Rousseau’s observation, a

282 Miller, supra note 274 at 79.
283 Donnelly, “Human Rights,” supra note 266 at 403-404.

284 See generally Overton Taylor, “Liberal Education and Liberalism” (1945) 55:2 Ethics 88-109; Charles Bailey, Beyond the Present and
the Particular: Liberal Theory of Education, Volume 2 (London & New York: Routledge, 2010).

285patrick Riley and Jennifer Welchman, “Dewey, Rousseau and Democracy,” in Randall Curren, ed., 4 Companion to the Philosophy of
Education (Oxford: Blackwell, 2003) 94 at 96. The liberal conception of education which traces its roots back to the philosophical
thought of ancient Greek philosophers such as Plato. /bid.

286 ppid.
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liberal education is useful to transform the egoistic nature of human beings.287 Despite his contested
notion of ‘will’, Rousseau’s conception of liberal education underscores the intrinsic and instrumental

value of education to develop individual’s freedom and collective common good.

John Dewey is one of the contemporary philosophers credited for further development and
alignment of the liberal thought of education with the modern conception of democracy. For Dewey,
democracy is the most important element of social and political life that enables human beings to
flourish.288 In its alignment with democracy, education is considered a necessary cause for a free or
democratic society and a vital instrument for promoting social freedom.28% In this regard, both
Rousseau and Dewey share the view that learning is essential for human beings to survive and flourish
with a freedom.290 Dewey also notes the nature of education as “a fostering, a nurturing, and a
cultivating process.”?%! In addition to his instrumentalist view of education’s role for growth and
democracy,?92 he acknowledges the learning process as the intrinsic value of education.293 For him, an
education should aim to enable individuals’ pursuit of life-long learning as a social process that caters

to a continued capacity for growth both as its object and reward.2%4

Given its emphasis of a democratic individual freedom and social interaction, this theory resonates

well with the conception of human rights that shares similar philosophical foundations. This

287 Ipid. For Rousseau, education is useful to transform the egoistic nature of human beings so as to make them ‘what they out to be’ in
the pursuit of their ‘general will’—the will a person has as a citizen. /bid.

283 Jpid at 96. See also John Dewey, Democracy and Education: An Introduction to Philosophy of Education (New York: Macmillan
Company, 1916) at 94-108.

289 Riley and Welchman, supra note 285 at 96.

290 In particular, Dewey stresses the necessity of education as “the means of social continuity of life.” Dewey, supra note 288 at 3.
291 Jpid at 12.

292 Riley and Welchman, supra note 285 at 104.

293 Ibid at 106-07. See also Dewey, supra note 288 at 54.

294 Dewey, supra note 288 at 117-121.
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philosophical thought appears to have made its way into the human rights instruments. For instance,
both the UDHR and ICESCR underline the fundamental purpose of education for “the full development
of the human personality and its sense of dignity.”2%5 In particular, Dewey’s view on the aim of
education in a democratic society is evident from the ICESCR under its art. 13(1) that emphasizes the
purpose of education to “enable all persons to participate effectively in a free society, promote
understanding, tolerance and friendship among all nations and all racial, ethnic or religious groups.” As
will be discussed below, liberal education is also central to ‘a richer, more humanistic, multifaceted

approach to development’ through expansion of human capabilities.29

2.4.2. Human Capital Theory of Education

Emerging from the works of Gary Becker and Theodore Schultz in the 1960s, human capital is an
economic justification for the role of education. The human capital theory offers a justification for an
investment in the development of human capital as a means of an increased productivity.2%7 As a
functional theory of education, the theory emphasizes the instrumental role of education in the
production of skilled manpower required for an economic growth.298 Thus, an investment in a quality
education is justified due to its functional significance to enhance an economic return in the long-run.
In this era of knowledge-based economy, the knowledge and skills produced through a quality

education are essential inputs for the economic development. In this respect, knowledge and innovation

295 See UDHR, supra note 7 at art.26(2); ICESCR, supra note 8 at art.13.

296 Martha Nussbaum, “Cultivating Humanity in Legal Education” (2003) 70 U Chicago L Rev 265 at 268 [Nussbaum, “Cultivating
Humanity in Legal Education™]; see generally Nussbaum, Cultivating Humanity, supra note 36. For Nussbaum, education cultivates
humanity through the development of the capacities for, inter alia, critical self-examination and thinking. /bid.

297 See Ingrid Robeyns, “Three Models of Education: Rights, Capabilities and Human Capital” (2006) 4:1 Theory and Research in
Education 69 at 72 [Robeyns, “Three Models of Education™].

298 Gary Becker, Human Capital Revisited, in Human Capital: A Theoretical Analysis with Special Reference to Education (The
University of Chicago Press, 1994)15 at 17-25.
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are both interdependent and the drivers of a knowledge-based economy.2® Underscoring, inter alia, the
role of education, Paul Romer concludes that “the stock of human capital determines the rate of

growth,””300

The instrumental role of education for an economic growth is also highlighted in the CESCR
General Comment No.13. For instance, the General Comment notes the increasing recognition of
education as ‘one of the best financial investments states can make.’301 In this context, the human
capital theory is pointed out to underline the instrumental importance of education for its contribution
to an economic development.392 As a critic of this theory, Amartya Sen himself acknowledges the
significance of the theory to underline the instrumental role of education for economic growth through
the enhancement of human capital.303 Nonetheless, the major critique is levelled against the theory due
to: (a) its neglect of the non-economic dimensions of education, and (b) its treatment of human beings

as a mere means for an economic growth.304

In his critique, Sen, while noting the theory as inadequate, goes further to suggest the integration of
the theory into the human capability approach that encompasses ‘both the direct and indirect

consequences of human abilities.’35 As such, the human capital theory of education can be used to

299 See generally Paul Romer, “Endogenous Technological Change” (1990) 98:5 Journal of Political Economy 71[Romer, “Endogenous
Technological Change”]. See Kingsley C. Moghalu, Emerging Africa: How the Global Economys ‘Last Frontier’ Can Prosper and
Matter (London: Penguin Books Ltd, 2014) at 202.

300 Romer, “Endogenous Technological Change” supra note 299 at 71.
301CESCR General Comment No.13, supra note 12 at para 1.
302 1pid at 72.

303 Amartya Sen, “Human Capital and Human Capability” (1997) 25:12 World Development 1959 at 1959-60 [Sen, “Human Capital and
Human Capability”].

304 7pid at 1959-60. See also Robeyns, “Three Models of Education,” supra note 297 at 72-73.

305 1pid at 1959-60.
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complement other theories of education and emphasize the intrinsic values of education. Further, it can

also be aligned with the economic aspects of the theories of copyright and the right to development.

2.4.3. The Capability Approach to Education

Conceived as a framework for human development, the capability approach (CA) has attracted the
attention of scholars in various fields such as health and education.3% In fact, education has been one of
the components of CA-driven human development index since 1990s. Given the limitation of the
human capital theory, the CA is adapted to the field of education to highlight both the intrinsic and
instrumental values of education.307 According to the approach, the central functions of education are:
(a) expansion or enhancement of human capabilities and opportunities, and (b) the development of the
capacity to make reasoned and valuable choices in the exercise of the capabilities.3%8 The latter
represents the agency aspect of human freedom. In this respect, Nussbaum highlights the role of

tertiary education to cultivate critical and self-reflective human capabilities.309

In its departure from other theories, the CA underscores the significance of a quality education for

the expansion of individual’s capability or freedom through development of specific abilities and

306 Madoka Saito, “Amartya Sen’s Capability Approach to Education: A Critical Exploration” (2003) 37:1 Journal of Philosophy of
Education 17; Elaine Unterhalter, “The Capabilities Approach and Gendered Education: An Examination of South African
Complexities” (2003) 1:1 Theory and Research in Education 7[Unterhalter, “The Capabilities Approach”]; Melanie Walker, Framing
Social Justice: What Does the ‘Capabilities’ Approach Offer? (2003) 51:2 British Journal of Educational Studies 168 [Walker, “Framing
Social Justice™].

307 See generally Melanie Walker, “Widening Participation in Higher Education: Lifelong Learning as Capability,” in David N. Aspin, ed,
Philosophical Perspectives on Lifelong Learning (The Neverlands: Springer, 2007)131[Walker, “Widening Participation in Higher
Education™].

308 McCowan, supra note 22 at 145,

309 See generally Nussbaum, Cultivating Humanity, supra note 36.
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skills.310 In this context, tertiary education is “understood as a capability in itself, and constitutive of
other capabilities now and in the future.”!! In turn, the enhanced capabilities or freedoms will
empower learners to make reasoned and effective choices of valuable achievements for meaningful and
dignified lives.312In underscoring the intrinsic and instrumental roles of tertiary education,!3 the CA
offers ‘a method to evaluate real educational advantage.’314 According to CA, tertiary education should
be evaluated in terms of learners’ expanded capabilities or opportunities for ‘valued beings and
doings.’315 In the process of expansion, resources such as learning materials are considered important

inputs for the development of the capabilities.316

For the effective realization of the right to education, the approach surpasses a mere formal
entitlement to underline the need for combined capabilities that encompass both internal abilities and
external conditions.3!7 In a right-based approach to education that specifies duty-bearers, the CA offers
a vital normative tool for evaluating real opportunities for the full realization of tertiary education and
its contribution to human development. In this sense, CA is considered useful to remedy the state-

focused limitation of the rights-based approach.3!8 To this end, the CA can highlight the importance of

310 McCowan, supra note 22 at 145.

311 Walker, “Widening Participation in Higher Education” supra note 307 at 132.
312 Ipid at 131-34 & 138-45.

313 Ibid.

314 Ibid at 135.

315 Ibid at 138.

316 ppid at 134. As Walker points out, “[r]esources such as bursaries for students, teaching facilities, books and journals, computers, the
staff-student ratio, academic scholarship, and so on, might be considered capability inputs.” /bid. Also important are other social
arrangements or external conditions, such as institutional and policy designs. /bid at 135-37.

317 Ibid. See Marth C. Nussbaum, “Capabilities and Human Rights” (1997) 66 Fordham L Rev 273 at 289-97 [Nussbaum, “Capabilities
and Human Rights”].

318 Robeyns, Three Models of Education, supra note 297 at 76-77. See Amartya Sen, “Human Rights and Capabilities” (2005) 6:2
Journal of Human Development 151 at 152-57[Sen, “Human Rights and Capabilities™].
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a moral imperative for a quality education at all levels and the need for concerted actions towards its

realization.319

In sum, the above major theories of education highlight the objective, instrumental role and
intrinsic value of education that hold true for an education at all levels. Although the liberal approach
emphasizes the free will of the learner, it is quite related to the CA that essentially underscores the
value of education for the expansion of individual and collective freedoms. Indeed, the constitutive and
instrumental aspects of the CA have the potential to accommodate and reflect the central tenets of the

other two approaches. As such, this thesis affirms this approach as a better perspective in Ethiopia.

2.5. Theories of Development

Over the last several decades, various modern theories of economic development have evolved to shape
economic systems both at national and global levels. Despite the gradual refinement of some of the
theories to embrace non-economic aspects, an economic growth has remained the central focus of most
of the theories. An attempt is made here to highlight the salient features of the major theories. Although

the discussion is made for the sake of comprehensiveness, not all theories are of a direct relevance.

2.5.1. The Linear-Stages or Modernization Theory of Development

The emergence of the modernization theory occurred at a period when the agenda of economic
development came to the fore on a global level. Drawing on the classical economic theories, the theory
regards an economic development as a product of series stages of economic growth. For a transition
from underdevelopment to development, Walt Rostow asserted that all nations must pass through series

of stages of economic growth. Among his five stages of economic growth are the stages of “traditional

319 Leon Tikly & Angeline Barret, “Social Justice, Capabilities and the Quality of Education in Low Income Countries” (2011) 31
International Journal of Educational Development 3 at 7-10.
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society,” “take-off into self-sustaining growth” and “the age of high mass consumption.”320For Rostow,
the initial stage is an era of a limited productivity.32! In contrast, he claimed the final stage to be a

period of mass production of consumers’ goods and diffusion of services.322

For an accelerated economic growth, it was argued that less developed nations that ranked
either at the traditional stage or “preconditions” to take-off should follow the experience of developed
nations that have already advanced past the stage of self-sustaining growth.323 The linear stages theory
emphasizes savings, investment and foreign aid as instrumental inputs for capital formation. For the
growth model, capital formation is regarded vital for an economic growth through investment and
industrialization.324 As such, it is dubbed “capital fundamentalism” due to its overemphasis on the
instrumental role of capital accumulation. To this effect, the theory underlines the need for domestic
and foreign savings and their investment for a rapid economic growth.325 In a related and nonlinear
Robert Solow’s model,32¢6 technological progress is rather considered the engine of sustained economic
growth in the long-run.327 Quite disputed is Solow’s assumed convergence in economies to a constant

‘steady-state’ level of growth.328

320 See generally Walter W. Rostow, “The Stages of Economic Growth” (1959) 12:1 The Economic History Review 1 [Rostow, “The
Stages of Economic Growth”]. Rostow’s five stages of development are: (a) traditional society, (b) the preconditions for take-off, (c)
take-off, (d) drive to maturity, and (c) the age of high mass consumption. /bid

321 Walter W. Rostow, The Stages of Economic Growth: A Non-Communist Manifesto, 2nd (London: Cambridge University Press, 1960)
5&11 [Rostow, The Stages of Economic Growth).

322 Ipid.
323 Michael P Todaro & Stephen C. Smith, Economic Development, 11th ed (Boston: Addison-Wisely, 2012) at 112.

324 1bid at 113&115. It was assumed that increasing national savings and investment would be sufficient for economic growth and
development. /bid at 115

325 Todaro & Smith, supra note 323 at 113. See Richard Peet & Elaine Hartwick, Theories of Development: Contentions, Arguments and
Alternatives, 3rd ed (New York: The Guilford Press, 2015) at 71-72.

326 Robert Solow, “A Contribution to the Theory of Economic Growth” (1956) 70:1 The Quarterly Journal of Economics 65-94 [Solow,
“A Contribution™].

327 Ibid. Todaro & Smith, supra note 323 at 113.

328 See generally Bradford De Long, “Productivity Growth, Convergence and Welfare: Comment” (1988) 78:5 The American Economic
Review 1138-54.
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Rostow’s linear growth model is useful to justify increasing capital transfer or foreign aid for
investment in developing nations. The model has however long drawn ranges of criticisms. For
instance, its simple assumption of a linear growth trajectory ignores the realities of nations as part of
the integrated and complex international system.32% The assumed linear-transition of nations through
each stages of growth is not true for all nations.330 Further, increased savings and investment are not
sufficient for an accelerated economic growth without the necessary infrastructure and human

capital.33! In particular, this is the case in Ethiopia due to its low rate of savings and investment.

2.5.2. Structural-Change Theory of Development

According to this theory, structural constraints stifle economic development. To overcome the
constraints, structural transformation is thus emphasized. As its tenet, the theory underlines the need for
an economic transformation from a traditional subsistence agriculture to a modern manufacturing and
service economy. For the transformation, the theory stresses the role of industrialization and human
resource development through government intervention.332In the proponents’ view, the existing
economic structure is assumed to constitute a barrier to a rapid economic growth. Hence, a government
intervention is deemed critical to facilitate the structural transformation. The dualistic or two-sector and

the patterns-of-development models are the most common variants of the structural-change theory.

Credited to William Lewis for its evolution, the Lewis two-sector model categorizes
underdeveloped economies into traditional rural agricultural and modern urban industrial sectors. This

dualistic model assumes the existence of a surplus labor with a low productivity in the rural agricultural

329 Todaro & Smith, supra note 323 at 116.

330 Samuel P. Huntington, “The Change to Change: Modernization, Development and Politics™ (1971) 3:3 Comparative Politics 283 at
298.

331 Todaro & Smith, supra note 323 at116.
332 Richard Peet & Elaine Hartwick, Theories of Development: Contentions, Arguments and Alternatives, 3 ed (New York: Guilford

Press, 2015) at 76-81.
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sector.333 It is further assumed that a gradual transfer in labor to a modern sector with high productivity
would occur at the same rate of wages.334 According to this model, industrial investment and capital
accumulation are considered the drivers of the labor transfer and output expansion in the modern
sector.335 Nonetheless, contested are the model’s emphasis on the process of labor transfer from a
subsistence to the modern sector and its assumed consequent increase in the output and employment in
the modern sector.336¢ The growing unemployment and the need for advanced skills run counter to the

assumption. Furthermore, the role of a subsistence agriculture is neglected.

As a related variant, the patterns-of-development model notes the role of sequential process for
the transformation of economic and institutional structures towards a modern industrial economy.337
For the proponents, an economic development is “an interrelated set of long-run processes of structural
transformation.”338 The transformation is thus needed to cause a transition from an agrarian economy to
a modern and industrialized one with an increase in per capita income.339 To this end, highlighted is the

need for changes in a nation’s economic structure, international trade, resource utilization and socio-

333Todaro & Smith, supra note 323 at 116-17. Given its underlying assumptions about labor, the Lewis model was regarded as a relevant
general theory of development for less developed countries in the 1960s. /bid. See William A. Lewis, Theory of Economic Growth
(London: Routledge, 2003) at 206-07.

334 1pid.

335 See Lewis, supra note 333 at 206-12& 264-310. Todaro & Smith, supra note 323 at 117. In other words, the existence of a direct
correlation among the rates of capital accumulation, growth and job creation is assumed. /bid at 120.

336 Todaro & Smith, supra note 323 at 121. Both the assumptions of surplus labor in the rural areas and the existence of a competitive
modern sector labor market to absorb the labor transfer expected are without concrete empirical evidence to reflect the contemporary
economic reality of developing countries. In most countries, the labor market in the industrial sector is competitive enough to absorb the
labor force that migrate from rural areas to urban places. Hence, there is a need for rethinking the model to fit the current economic
realities of the countries. Ibid.

337 Ibid at 121. The desired economic transformation is constituted of “the set of structural changes required to sustain a continuing

increase in income and social welfare.” Hollis Chenery, Structural Change and Development Policy (New York: Oxford University Press,
1979) at 6[Chenery, Structural Change].

338 Moshe Syrquin, “Patterns of Structural Change,” in Hollis Chenery & T.N Srinivasan, eds, Handbook of Development Economics,
Vol. I (The Netherlands: Elsevier Science BV, 1988) 205 at 205 [Syrquin, “Patterns of Structural Change”]. Built upon the pioneering
work of Simon Kuznets, the main features of this model are industrialization, urbanization, and agricultural transformation—elements
regarded as modern economic growth by Kuznets. /bid.

339 1bid.
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economic conditions.340 Further, the model defines “development patterns™ as “a systematic variation
in any significant aspect of economic and social structure associated with a rising level of income or

other index of development.”34!

Although the model assumes the existence of a certain common development patterns across
nations,?42 it recognizes variations arising from national and international development constraints. It
also acknowledges the impact of developing countries’ integration into the international system.343 Yet,
the model has its own limitations. Among others, it is critiqued for its undue emphasis on patterns and
the consequent risk of erroneous conclusion about the causation effect.344The emulation of the

development “success” is not effective and is less befitting other nations’ contexts.

2.5.3. Dependency Theory of Development

In contrast to other theories, the dependency theory is known for its rejection of the assumptions
of neoclassical and modernization theories. In rejecting the assumptions, the theory attributes
underdevelopment to unequal or exploitative relationships between developed and less developed

nations.345 Influenced by the Marxist school of thought, the theory regards the economic relationship as

340 Todaro & Smith, supra note 323 at 122. In particular, physical and human capital accumulation, resource allocation and demographic
factors are important to describe the growth processes. In so doing, the model notes the insufficiency of savings and investment for an
economic growth.

341 Hollis B. Chenery & Moises Syrquin, Patterns of Development: 1950-1970 (London: Oxford University Press, 1975) at 4[Chenery &
Syrquin, Patterns of Development).

342 See Syrquin, “Patterns of Structural Change,” supra note 338 at 216-218. It is argued that the existence of transnational factors is
important to justify the assumed uniformities across the development process of nations. /bid. The universal factors include: common
technological knowledge, similar human wants, access to global markets, and capital accumulation. /bid at 216-17. Hollis B Chenery,
“Patterns of Industrial Growth” (1960) 50 American Economic Review 624 at 626[Chenery, “Patterns of Industrial Growth”].

343 Todaro & Smith, supra note 323 at 122.

344 bid at 123. Thus, developing countries cannot draw a conclusion and adopt similar trend for their economic sector based an
observation of the declining trend of labor force in the agricultural sector of developed countries. /bid.

345 Andre Frank, “The Development of Underdevelopment” (September 1966) 18:4 Monthly Review 17 (widely known as the leading
dependency theorist, Frank attributes underdevelopment to the historical and continuing exploitation of the poor nations by the rich
nations).
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a means of capitalist domination and exploitation.34¢ In so doing, it points out the historical conditions
and their profound impact on the structure of world economy.347 In particular, the theory explains the
economic development of a state in terms of external political and economic factors and their
ramifications for its national development objectives.34® The technological and commercial
predominance of rich countries and the consequent inflexible division of labor are considered the major
factors for the continued exploitation and subjugation of the poor countries.34® It is argued that

resources flow from the ‘periphery’ of poor states to and enrich the ‘core’ of the rich states. In such an

exploitative relation, the poor states are further impoverished.

From among several variants of the dependency theory, worth mentioning are the neocolonial
dependence, the false-paradigm and the dualistic-development models. Sharing the basic tenets of the
theory, the neocolonial dependence model considers underdevelopment as the effect of a continued
exploitative capitalism. In contrast, the false-paradigm model attributes underdevelopment to ill-
informed and biased economic policy advice from experts affiliated with international donors and
agencies. Yet, the dualistic-development model highlights the existence of increasing disparities not
only between rich and poor nations but also within societies at different levels. In general, the
contribution of the dependency theory lies in its detailed account of the impact of external factors on a
national development and the rejection of an exclusive emphasis on GNP as an index of development.

Further, this model is used to highlight the impact of the capitalist-driven globalization of IP protection

346 See Vicky Randall & Robin Theobald, Political Change and Underdevelopment (London: Palgrave, 1985) at 99-136.

347 Theontonio Do Santos, “The Structure of Dependence,” in K.T Fann & Donald C. Hodges, eds, Readings in U.S Imperialism (Boston:
Porter Sargent, 1971) at 226. Dating back to the beginning of the colonial era, this historical condition has been exploited by some
countries to the detriment of other countries in a manner that limits the latter’s development possibilities. Ibid.

348 Osvaldo Sunkel, “National Development Policy and External Dependence in Latin America” (1969) 6:1 Journal of Development
Studies at 23. It is argued that underdevelopment results from a conditioning situation of dependence that subjects the economies of poor
countries to that of dominant countries. Do Santos, supra note 120 at 226.

349 Sunkel, supra note 348 at 23.
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that makes the rich even richer. Nonetheless, it is critiqued for its overemphasis on the external factors

and its consequent suggestion of a policy of autarky without a concrete and viable solution.

2.5.4. Neoliberal Theory of Development

Since its emergence in the 1980s, the neoliberal theory of economic development has attained a
predominance over its predecessors. According to this theory, the persistent underdevelopment in the
less developed nations is attributable to an inefficient allocation of resources and the distorting effect of
an excessive action of state intervention.350 Drawing on the classical economic theories, the neoliberal
theory underlines the need for liberalization of the national economy and the instrumental role of a free
market. The proponents claim that economic efficiency and growth require free and competitive
markets, trade liberalization, foreign direct investment, privatization of state-owned enterprises,

deregulation of financial sectors, etc.35! Entrenched as an ideology, this theory underpins IP system.

From among its variants, the three major ones are the free-market approach, the public choice
approach and the market-friendly approach. The free-market approach considers market as an efficient
mechanism for resource allocation, investment and effective competition. Dubbed as “market
fundamentalism” by its critics, the approach views a government action as a distorting and
counterproductive one.352 Sharing the same tenets, the public choice approach goes further to assume
politicians and bureaucrats to be self-interested actors who use public resources to serve their selfish

political ends. Considering it as distorting, the proponents hold that a government intervention must be

350Todaro & Smith, supra note 323 at 128. The theory assumes the existence of efficient market, perfect competition, information
symmetry and rational decision-making or expectations.

351 All these economic policy prescriptions are included in the so-called Washington Consensus adopted in 1989. The Bretton Woods
Institutions (World Bank and International Monetary Fund (IMF) are considered to be proponents and agents of the Washington
Consensus. See John Williamson, “A short History of the Washington Consensus” (2009) 15 Law & Business Review of the Americas 7.
For a critique on the Washington Consensus, see generally Joseph Stiglitz, More Instruments and Broader Goals: Moving Towards the
Post-Washington Consensus (Helsinki: World Institute for development Economics Research, 1998).

352 Todaro & Smith, supra note 323 at 129. The approach tends to assume the existence of an efficient market in the developing
countries.
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kept to a minimum.333 In contrast, the market-friendly approach is a recent variant that recognizes the
facilitative role of government intervention and the existence of market failures in the less developed
nations.35* In effect, an appropriate government intervention is considered vital to create an enabling
environment for investment and free markets through its investment in the physical and social

infrastructure such as education.355 Although disputed, Ethiopia now appears to embrace this approach.

Despite the respective contributions of its variants, general criticisms are directed at the
neoliberal theory of development. First, it is critiqued for its neglect of the deep-seated realties in the
less developed nations. Second, it is disputed for its emphasis on the GDP/GNP as a sole measure of
development. Third, the theory’s aggregative measure is inattentive to the consequent distributive
inequalities. In the context of market, its over-reliance on a free market mechanism overlooks the
inevitable realities of a market failure. For instance, this is an issue for copyright and tertiary education
in less developed nations with an inefficient market. For want of purchasing power due to low income,
the market is ineffective to address the issue of learning materials in those nations. Further, the theory
tends to entrench an expansive copyright protection.35¢ In effect, the public interests are often
undermined due to lack of a reasonable access to creative works relevant for quality tertiary education.
As recognized in one of its variants, the role of state intervention is thus critical to address the socio-

economic realities in the less developed nations. Ethiopia should thus be cautious about the drawbacks.

2.5.5. Contemporary Theories of Development

353 See Peet & Hartwick, supra note 332 at 90-95.

354 Ibid at 96-97. See Ray Kiely, “Neoliberalism Revised?: A Critical Account of World Bank Concepts of Good Governance and Market
Friendly Intervention” (1998) 28:4 International Journal of Health Services 683 at 684-88.

355 Todaro & Smith, supra note 323 at 129. The approach acknowledges the information asymmetries, lack of absorptive capacity for
technology and economies of scale in production in the less developed nations.

356 See Netanel, supra note 42 at 306-11& 314-24 (making a critical analysis of the neoliberal approach to copyright).
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For their emergence, the contemporary theories draw on the insights and principles of the
classical theories of development. From among the modern theories of economic development, the new
(endogenous) growth and the coordination failure models are the major variants. In drawing on Solow’s
model, the new growth theory emphasizes the instrumental role of knowledge accumulation and
technology for a sustained economic growth.357 The leading proponent of the theory, Paul Romer
considers “ideas as the source of economic progress” and “technological progress as the product of
economic activity.”358In contrast to Solow’s model, the technological progress is noted to be
endogenous and market-driven.359 As such, the new growth theory highlights the shift from a physical

resource-based economy to a knowledge-based economy.360

Thus, central to the new growth theory are knowledge creation, investment in human capital
and innovation through research and development as the drivers of economic growth.3¢! That is, an
economic growth is a function of investment in human capital and technological progress. In the
context of copyright and tertiary education for development, the endogenous growth model is thus
useful to underscore their role for knowledge production and human capital. In particular, the theory
underlines the importance of human capital and knowledge creation for innovation and technological

progress.362

357 See generally Paul Romer, The Origins of Endogenous Growth (1994) 8:1 Journal of Economic Perspectives 3-22 [Romer, “The
Origins of Endogenous Growth”]; Robert E. Lucas, “Ideas and Growth” (2009) 76 Economica 1[Lucas, “Ideas & Growth”] (underscoring
the contribution of knowledge of individuals for economic growth).

358 Ibid; see generally Romer, “Endogenous Technological Change” supra note 299.

359 Romer, “Endogenous Technological Change,” supra note 299 at 72-73. In Romer’s view, “technological change arises in large part
because of intentional actions taken by people who respond to market incentives. Thus, the model is one of endogenous rather than
exogenous technological change.” For him, “the stock of human capital determines the rate of growth.” /bid at 71.

360 jpiq.

361 pid at 74. Romer argues that capital, labor, human capital and technology are central to this model of growth. /bid at 78-88. Robert E.
Lucas, “On the Mechanics of Economic Development” (1988) 22 Journal of Monetary Economics 3 at 17-41[Lucas, “On the
Mecahnics”]. For Robert Lucas, human capital (accumulated both through schooling and learning by doing) is ‘the engine of growth.’
1bid at 35.

362 See Linda Yueh, “Global Intellectual Property and Economic Growth” (2007) 5:3 Northwestern Journal of Technology and
Intellectual Property 436 at 443-44.
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The coordination failure is another variant of the contemporary theories of economic
development. The coordination failure model indicates a scenario where the market may fail to
coordinate among complementary activities.363The model describes the economy as an ecosystem
wherein economic activities are interdependent and subject to general economic conditions.3¢4 The
coordination problem stems from the interdependence between individual investors for production and
investment decisions.365 Since market mechanism is not effective enough to coordinate all economic
activities, the model holds that such a market failure will result in multiple and inefficient equilibria
with sub-optimal allocation of resources.3¢¢ In order to mitigate the effect of the market failure, the
model highlights the role of a strategic government intervention to coordinate complementary
economic activities towards the desirable equilibria and optimal resource allocation.3¢’7 Hence, the

model calls for complementarities between market mechanism and government action.368

This model is useful to justify an appropriate government measure to channel copyright
protection and tertiary education towards human development. Such a measure is vital for less
developed countries where market mechanism is less effective to facilitate efficient allocation of
resources. In its recognition of government’s role, the model is related to the developmental state

model. Credited for the stated-led economic success in South East Asian countries such as Japan and

363 Karla Hoff, “Beyond Rosentein-Rodan: The Modern Theory of Coordination Problem in Development,” in Boris Pleskovich &
Nicholas Stern, eds, Annual World Bank Conference on Development Economics (Washington, DC: The World Bank, 2001) 145 at 145-46
& 152-59. The modern coordination failure model draws on the insights of Rosentein Rodan. In view of externalities or spillovers, the
model identifies instances of coordination failures such as spillovers related to the technology of an agent, social or political interactions,
information, and a search process. Ibid at 146.

364 Ibid at 151. The coordination failure occurs due to a complex economic ecosystem in which the action of an individual or a firm
depends upon the behavior of others.

365 Dani Rodrick, “Getting Interventions Right: How South Korea and Taiwan Grew Rich” (1995) 10 Economic Policy 53 at 79-80.

366 Karla Hoff & Joseph Stiglitz, “Modern Economic Theory and Development,” in Gerald Meier& Joseph Stiglitz, eds, Frontiers of
Development Economics: The Future in Perspective (Washington, DC: World Bank, 2000) 389 at 390.

367 Hoff, supra note 363 at 165-68.

368 pid at 170.
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Korea,3% the developmental state model is premised on the crucial role of state-led industrialization for
an economic growth in the long-run.37 Noting the coordination problems and the need for
developmental strategies designed in an international context,37! the model underscores the leading role
of the government to coordinate economic activities in the development process.372 Yet, the success of

the industrialization sought depends upon the existence of effective institutional arrangements.373

In sum, each of the above theories of economic development offers relevant insights to inform
development policies and objectives. For instance, it is crucial to note the instrumental role of capital
and investment, the need for an appropriate structural economic transformation, the impact of unequal
and exploitative relationship between nations and the importance of liberalization. From among the
contemporary theories the new growth model is more important to highlight the significance of an
investment in a human capital, knowledge creation and innovation for development. Also, crucial is the
issue of technological progress. Given its justification of extensive state intervention and for its success
story elsewhere, knowledge-driven developmental state model could be appealing to less developed
countries in Africa for a state led-development. In emulating China, Ethiopia has espoused this model
and is thus regarded a developmental state in Africa.3’* At present, Ethiopia claims to infuse its
developmental state model with the neoliberal approach. Nonetheless, the failure of the economic
growth models to address distributive issues and their overemphasis on an economic aspect are few of

the common limitations that necessitate an alternative holistic approach to development.

369 See generally Chalmers Johnson, Japan, Who Governs?: The Rise of Developmental State (New York: Norton, 1995).

370 Stephan Haggard, Developmental States (Cambridge: Cambridge University Press, 2018) at 2-6 &10-12.

371 Ibid at 4 & 28-34; Rodrick, supra note 365 at 79-80.

372 Haggard, supra note 370 at 13-14.

373 Ibid at 29-32.

374 See generally Christopher Clapham, “The Ethiopian Developmental State” (2018) 39:6 Third World Quarterly 1151. Given its new

economic reforms, Ethiopia seems to be embracing a liberal economic approach to promote private sectors.
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2.5.6. Human Development Approach: An Emerging Framework for Development

In the 1990s, the human development approach (HDA) emerged as an alternative framework to
the existing and predominant neoliberal theory of development.3’> In the emergence of human
development approach, the pioneers of the CA such as Amartya Sen and Martha Nussbaum have played
a key role through their monumental contribution to the conceptual and philosophical foundations of
the approach.376 As is evident from their extensive works, both have been critical of the liberal/
utilitarian development theory for its emphasis on GNP (wealth or income) as a measure of
development.377 Further, they often lament the theory’s undue emphasis on an economic growth and its
neglect of other dimensions of development.378 Sen also notes the limitations of the dominant liberal
theory for its exclusive focus on market mechanism and calls for an integrated approach to market and
other relevant institutions.37 Operating within the framework of political liberalism, both proponents
have developed a robust and an alternative approach that conceptualizes development as an expansion
of freedoms or capabilities.?80 Indeed, this is one of the basic points of departure from the neoliberal

theory that underpins economic growth or wealth as a measure of development.

375 Sakiko Fukuda-Parr, “Theory and Policy in the International Development: Human Development and Capability Approach and the
Millennium Development Goals” (2011) 13 International Studies Review 122 at 125-26 [Fukuda-Parr, “Theory and Policy in
International Development”].

376 Sakiko Fukuda-Parr, “The Human Development Paradigm: Operationalizing Sen’s Ideas on Capabilities” (2003) 9:2/3 Feminist
Economics 301 at 303-04[Fukuda-Parr, “The Human Development Paradigm™].

377 See Amartya Sen, Commodities and Capabilities (New Delhi: Oxford University Press, 1999) at 1-16 [Sen, Commodities and
Capabilities]; Martha Nussbaum, “Capabilities and Human Rights,” supra note 317 at 276 &281-83; Sen, Development as Freedom,
supra note 1 at 5&57-62. In his critique of utilitarian conception of efficiency, Sen argued for the evaluation of efficiency in terms of
people’s capabilities. /bid at 117-26&43.

378 Sen, Development as Freedom, supra note 1 at 117-26 &43. Sen recognizes the role of industrialization, technological progress and
social modernization for the expansion of human freedom. Nonetheless, he argues that there are many other factors that are important
such as social and economic arrangements (e.g. facilities for education), and civil and political rights. /bid at 3.

379 Ibid at 11-142. In particular, Sen points out the limitation to address social opportunities such as provision of education to the poor.
1bid at 127-33 & 42. In addition to markets, the HDA recognizes the role of institutions such as government, civil society, and global
institutions. Paul Streeten, “Human Development: Means and Ends” (1993) 21:4 The Bangladesh Development Studies 65 at 68.

380 Nussbaum defines the CA to human development as “an approach to comparative quality of life assessment and to theorizing about
basic social justice.” Martha Nussbaum, Creating Capabilities: The Human Development Approach (Cambridge: Harvard University
Press, 2011) at 18 [Nussbaum, Creating Capabilities]. She observes that Sen and this collaborators regard “capability as the most
pertinent space of comparison for purposes of quality of life assessment.” /bid at 19. Sen, Development as Freedom, supra note 1 at
74-86.
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Noting the importance of economic growth, Sen goes further to articulate development as “a
process of expanding the real freedoms that people enjoy.”38! Placing human beings at its epicenter, the
advancement of freedom or expansion of capability is thus regarded as the overarching objective of
development.382 As an approach to development, the HDA is founded upon the core concepts of human
capabilities and functionings developed within the broader capability approach.383 In simple terms,
capabilities are noted as an alternative combination of what a person is actually able to achieve while
functionings refer to the actual achievements.384 In the HDA, human development is measured in terms
of the expansion of people’s capabilities and functionings. As noted in the HDA-inspired Human
Development Reports (1990), human development refers to both “the process of enlarging people’s
choices” and “the level of their achieved well-being.””385 In Ul Haq’s observation, “the objective of
development is to create an enabling environment for people to enjoy long, healthy and creative

lives.”386

In dealing with people and development, central to HDA are the fundamental notions of

evaluative and agency aspects. An evaluative aspect underscores the assessment of progress in terms of

381 Sen, Development as Freedom, supra note 1 at 3 &14.
382 Ibid at xii &3.

383 Both concepts constitute the conceptual foundations of the human development approach. Fukuda-Parr, “The Human Development
Paradigm,” supra note 376 at 303-04. Despite the interchangeable reference to both human development approach and the capability
approach, the latter is a broader framework that is used in various disciplines and for a number of additional issues such as social justice,
development, and ethical theory and practice. Ingrid Robeyns views the capability approach as “an umbrella, or a family, of normative
theories.” Ingrid Robeyns, “Capabilitarianism” (2016) 17:3 Journal of Human Development and Capabilities 397 at 403 [Robeyns,
“Capabilitarianism”].

384 Sen, Development as Freedom, supra note 1 at 75. Sen defines capability as a kind of “substantive freedom to achieve alternative
combination of functionings” and functionings “things a person may value doing or being.” Ibid. Nussbaum, Creating Capabilities, supra
note 380 at 20-25.

385 UNDP, Human Development Report 1990, supra note 2 at 9-10. Started in 1990 and published annually since then, Human
Development Reports (HDRs) is founded on the conceptual framework of Sen’s capability approach for its analysis of contemporary
development challenges. Fukuda-Parr, “The Human Development Paradigm,” supra note 376 at 301-02. Inspired by Sen’s capability
approach, Mahbub Ul Haq in collaboration with Sen further developed the HDA to underpin both the Human Development Reports and
Human Development Index (HDI). See Mahbub Ul Haq, Reflections on Human Development (New York: Oxford University Press, 1995)
at 24-65[ul Haq, Reflections].

386 Mahbub ul Haq, “The Human Development Paradigm” in Fukuda-Parr & Shiva Kumar, eds, Readings in Human Development:
Concepts, Measures and Policies for a Development Paradigm, 2nd ed (New Delhi: Oxford University Press, 2005) at 17&18 [ul Haq,
“The Human Development Paradigm”].
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the expansion of people’s freedoms.387 In its agency aspect, people are considered free and active
agents of their valuable choices that entail policy changes for development.388 As “the real wealth of a

nation,” people’s active role is thus crucial for social and economic development.389

In stressing capabilities as a measure of human well-being, HDA deviates from its predecessors,
including the basic needs approach—its precursor—that prioritizes meeting the basic needs of all
people.30 In view of its significance for the human development index (HDI) and its holistic
perspective, the HDA is comprehensive enough to embrace sustainable development.3°! In the same
vein, the HDA also embraces the recognition and promotion of human rights due to the latter’s intrinsic
and instrumental values for human development.392 In addition to its holistic feature, the HDA is
distinctive, inter alia, for its (a) conception of development as an expansion of human capabilities, (b)
treatment of a person as an end and central focus of development, and (c) pluralistic approach to
values.3® In general, as Richard Jolly observes, the HDA departs from its predecessors in “[its]

objectives, assumptions, constraints and in the main areas for policy and in the indicators for assessing

387 Fukuda-Parr, “The Human Development Paradigm,” supra note 376 at 303-07. Sen, Development as Freedom, supra note 1 at 4.

388 Fukuda-Parr, “The Human Development Paradigm,” supra note 376 at 303 &308-09. Sen, Development as Freedom, supra note 1 at
53. From the perspective of the human development approach, human beings are autonomous to make their decisions and advance key
social and economic objectives that promote development. Sabina Alkire & Severine Deneulin, “The Human Development and Capability
Approach,” in Severine Deneulin & Lila Shani, eds, An Introduction to the Human Development and Capability Approach: Freedom and
Agency (London: Earthscan, 2009) at 27-28.

389 Fukuda-Parr, “The Human Development Paradigm,” supra note 376 at 308-09. For instance, this justifies an investment in human
resource development such as education for the people to play an instrumental role in the process of development. Fukuda-Parr notes that
“the concept of human capital or human resource development is typically about individual agency for material production.” /bid at 309.

390 Ipid at 304. For the details regarding the basic needs approach to development, see Frances Stewart, Panning to Meet Basic Needs
(London: Macmillan, 1985) at 1-13.

391 Ul Haq, Reflections, supra note 385 at 76-92. Ul Haq was forerunner of the concept of sustainable development through his
integration of environmental concerns and development into a single concept. Paul Streeten, “Foreword,” in Mahbub Ul Haq, ibid at ix.

392 Fukuda-Parr, “The Human Development Paradigm,” supra note 376 at 310. See also Nussbaum, “Capabilities and Human Rights,”
supra note 317 at 277-79.

393 Nussbaum, Creating Capabilities, supra note 380 at 18-19. Nussbaum identifies five elements as the essential features of CA: respect
for the principle of treating each person as an end; a focus on choice or freedom rather than on achievements; pluralism about value; a
deep concern with entrenched social injustice and inequality; and a commitment to describe an urgent task to government and public
policy. Ibid. In contrast, Robeyns points out many more core elements of the CA such as the difference in abilities (conversion functions),
human diversity, structural constraints (e.g. effect of laws or norms), and human agency. See Robeyns, “Capabilitarianism,” supra note
383 at 405-10.
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results.”3%4 Nonetheless, HDA 1is critiqued for want of operationalization.3%5 Yet its increasing

application to diverse studies seems to counter the critique. In this regard, more evidence is emerging.

2.6. The Capability Approach as the Normative and Analytical Framework

2.6.1. The Notion of Development and Capability Approach

As noted above, development is an elusive notion understood, theorized and applied in various
perspectives and contexts.3% For instance, from the perspective of the dominant neoliberal theories of
development, the notion is often construed to mean an economic growth.397 For instance, the dominant
metrics of development such as GDP/GNP, wealth, and utility are primarily framed in economic
terms.3%8 In effect, the socio-cultural and ecological aspects of development are often neglected. In fact,
these hitherto marginalized aspects of development have been embraced in the now-popular and
inclusive notion of sustainable development. In its articulation, sustainable development is defined to
mean “a development that meets the needs of the present without compromising the ability of future
generations to meet their own needs.”3% Underscoring both the intergenerational equity and the
comprehensive nature of development, the notion of sustainable development is built upon three major

pillars: economic, social and ecological development.400 It is this holistic conception of sustainable

394 Richard Jolly, “Human Development and Neoliberalism: Paradigms Compared,” in Sakiko Fukuda-Parr and A. K. Shiva Kumar, eds.,
Readings in Human Development: Concepts, Measures and Policies for a Development Paradigm (New Delhi: Oxford University Press,
2003) at 106.

395 Robert Sugden, “Welfare, Resources and Capabilities: A Review of Inequality Examined by Amartya Sen” (1993) 31:4 Journal of
Economic Literature 1947 at 1953.

396 See Margaret Chon, “Global Intellectual Property Governance (Under Construction)” (2011) 12:1 Theor Inq L 349 at 368 [Chon,
“Global Intellectual Property™].

397 Sen, Development as Freedom, supra note 1 at 3.
398 Ibid.

399 See Hans Bugge Christian, “7987-2007: "Our Common Future" Revisited,” in Hans Bugge Christian & Voigt Christina (eds.),
Sustainable Development in International and National Law: What Did the Brundtland Report Do to Legal Thinking and Legal
Development, and Where Can We Go From Here? (Groningen: Europa Law Publishing, 2008) 3 at 7.

400 See United Nations World Commission on Environment and Development, Our Common Future: World Commission on Environment
and Development (Oxford: Oxford University Press, 1987) at 43-66[UNWCED, Our Common Future)].
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development that resonates well with the CA/HDA. Having human beings as the central focus of their
common concern, both emphasize the intrinsic and instrumental roles of human beings and their overall

well-b