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Abstract 
In the immediate aftermath of Chaoulli vs. Quebec (Attorney General), it seemed that this 
decision would constitute a turning point in the way public health care is delivered in Canada. 
However, the lack of change in the following years has left this theory largely suspect. This 
thesis sets out to establish how two separate, yet equally powerful reactions to this case, 
proliferated in the wake of this decision. It aims to validate an original hypothesis that suggests 
that the treatment of the case from academia and from the print media (Canadian daily 
newspapers) constituted the most dominant discourses in the wake of the Chaoulli case. 
Furthermore it examines whether these two sectors were predominantly homogenous in their 
views of the case. However, this thesis concludes that, while these were two of the most 
dominant reactions to the Chaoulli case, the boundaries of these discourses and their respective 
supporters were not relegated exclusively to any given sector. 

CD 
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Chapter 1 - Introduction and Context 

In 2005, the Supreme Court of Canada ruled in Chaoulli vs. Quebec (Attorney General) 

that the provincial government of Quebec could no longer maintain a ban on private health 

insurance as it violated the fundamental rights of its citizens. In its decision, the Supreme Court 

decided that preventing patients from seeking private care despite lengthy wait-times constituted 

a violation of the right to life, liberty and security of person under the Quebec Charter of Rights. 

Although this decision was limited to Quebec, the nature of these violations would arguably also 

have an effect on other provinces (who have similar charters) and for all of Canada (governed by 

the Charter of Rights and Freedoms). 

Despite this decision, and nearly five years after it was levied, the state of the public 

health care system in Quebec has only been subject to small changes. Bill 33, the Quebec 

government's response to the case, made limited changes to the way health care was delivered in 

Quebec by allowing elements of private care while maintaining many of the core elements of the 

public medical system. While it offered a private route for citizens to receive care, it remained 

committed to the core pillars of the public health system by creating a wait-times guarantee 

which was designed to prevent the need for private care. In that sense, the system has changed in 

a minor way, but not to the degree that some actors had originally expected. 

While the public system has not been destroyed by privatization as some pundits had 

speculated, it remains in a sort of political purgatory. By this I mean that the Chaoulli decision 

has forced governments to field attacks against their public systems from private forces using 

this case to justify their action. Delving into the literature, it is apparent that there are still a 

number of divergent opinions about the case amongst academics, politicians, bureaucrats, and, 

most importantly, the general population. It is these opinions and the general misunderstanding 
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about the long-term effects of the decision that have raised some interesting questions about the 

legacy of this case. 

While the Chaoulli case created a number of different reactions, two important discourses 

have stood out within this expanding discursive domain about the role of the decision in the 

future of health care delivery in Quebec. One of the most discussed topics in the wake of the case 

was the potential policy ramifications of this decision and what the Quebec government was 

going to do to address them. The second most prevalent theme focused on how the case shifted 

the fundamental role of the state in providing health care and whether the government could 

continue to advocate a predominant public health care role despite the decision of the Supreme 

Court. While this question also impacts public policy, it stands as a more philosophical question 

about the government's role in providing health care. In essence, this thesis suggests that one 

theme focused on which steps the government should take to reform the system in an effort to 

prevent the conditions that led to the Chaoulli case, such as limiting excessive wait-times, while 

the other addressed whether the Quebec government should continue to limit the private role or 

whether they should introduce more private elements into their health care delivery plan. 

It should be noted that this thesis does not infer that one discourse is more favourable 

than the other. In fact, both sectors address specific, albeit different, consequences of the case. In 

other words, numbering these discourses does not reflect the emphasis with which they were 

discussed in the wake of the Chaoulli case. Instead, each theme should be viewed as a separate 

yet equal reaction to the case. In fact, each discourse raises serious questions about what steps 

the Quebec government would need to take to respond the Chaoulli case and although these 

discourses focus on the case in different capacities, they both contributed to the growing 

discursive domain focusing on what effects this case would have. When the Quebec government 
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asked for an 18-month stay (and was granted 12 months), these discourses emerged as important 

questions for the government to answer while crafting its response to the Chaoulli case. 

It is important to stress that these discourses were not entirely a result of the Chaoulli 

case. Instead, they were prevalent long before the Chaoulli case was finally decided. One needs 

to look no further than Deber and Gamble,1 Chappell,2 Sanmartin and colleagues,3 Greenspon,4 

Weber,5 and Taft and Steward,6 among many others, to see how these discourses were examined 

preceding the Chaoulli case. However, it is important to note that while these discourses may 

have existed before and were argued by many of the people who commented on the case 

afterwards, the Chaoulli decision helped to legitimize these ideas in the public imagination. The 

case exposed these issues to a wider audience who helped to shape them in the wake of the 

Chaoulli decision. 

While these discourses are not limited to specific sectors of citizens, a preliminary study 

of the literature (including newspaper editorials and articles, academic journals, government 

documents, and press releases from organizations advocating both public and private health care 

(such as the National Citizen's Coalition, the Council of Canadians, the Canada Health Coalition, 

etc.) suggests that the Canadian academic community and the print media (specifically Canadian 

daily newspapers) drew heavily on these discourses in their coverage of the case. What is most 

striking about this preliminary study is that the academic community had focused largely on the 

public policy reaction to the case, while the print media focused on more fundamental questions 

1 Raisa Deber and Brenda Gamble, '"What's In, What's Out': Stakeholders' Views about the Boundaries of 
Medicare," Longwoods Review 2.3 (2004): 2-10. 
2 Neena L. Chappell, "The Future of Health care in Canada," Journal of Social Policy 22 (1993): 487-505. 

Claudia Sanmartin et al., "Waiting for medical services in Canada: lots of heat, but little light," Canadian Medical 
Association Journal 162.9 (2000): 1305-1310. 

Eddie Greenspon, "Health-cane woes deemed provinces' fault, poll reveals," Globe and Mail, 6 February 1999, A7. 
5 Bob Weber, "Privatization Worries Alberta Auditor-General," The Globe and Mail, 10 October 2001, A16. 

Kevin Taft and Gillian Steward, Clear Answers: The economics and politics ofFor-Proft 
Medicine, (Alberta, Canada: Duval House Publishing, 2000). 
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related to the role of the state in delivering health care. This is not to suggest that each sector was 

entirely homogenous in its views; upon first glance, there are notable deviations in each sector. 

This suggests, however, that the majoritarian view of each sector focused on one particular 

theme in the wake of the Chaoulli decision. 

This point requires greater explanation. Preliminary research here shows there has been a 

significant effort in the academic realm to deconstruct the Chaoulli case and focus on what is 

viewed as the pressing implications of the decision. Of these pressing implications, the most 

recurrent themes include: the potential normative impact on policy debates; removals of 

restrictions on private insurance being used as a justification to strike down other elements of 

public health systems (such as physicians working in both the public and private sectors), 

financial responsibility for medical care should it not be made available in a timely fashion; and 

problems with removing the restrictions on private health insurance under the NAFTA 

agreement. In essence, health policy scholars have chosen to focus on the public policy aspects 

of this case. 

The media have chosen to address a more philosophical question of responsibility and 

rights. Since the Supreme Court framed its argument as being an issue of rights (e.g. ban on 

private insurance struck down as it violated personal Charter rights), much of the media's focus 

has been on the more philosophical questions of whether or not governments have the right to 

prevent their citizens from seeking private insurance or if governments are even responsible for 

providing health care to their citizens. In essence, the media have viewed the case in more 

abstract lenses. 

It is important to point out as well, that these are not the only discourses present in the 

discursive domain following the Chaoulli decision. Additionally, neither academics nor members 
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of the media are the only groups who have intervened publicly in the wake of the Chaoulli case. 

Interest groups, think tanks, and citizen organizations, among others, have spoken out about the 

ramifications of the Chaoulli case. However, the rationale for focusing on the discourses chosen 

by these two groups relates to a discussion of the issue-scope of power as advanced by Steven 

Lukes.7 His argument suggests that there is a difference between organizations with single-issue 

power and multi-issue power. He argues that possessors of single-issue power, while powerful 

when focusing on that issue, are less powerful than possessors of multi-issue power because they 

remain focused on a sole issue. Those who can wield influence across a broad range of issues 

have greater influence over the political process because they can address a number of issues. 

This thesis identifies both the media and academia as sectors which wield enormous power by 

the virtue of their multi-issue approaches. While these sectors can be reduced to possessors of 

single-issue power at an individual level, their collective approach provides them with the sort of 

multi-issue power which provides them tremendous influence. 

Furthermore, this thesis chose these two sectors over others for two reasons. First, 

newspapers and academic articles are influential in shaping government policy. Second, both of 

these discourses promote further dialogue. In newspaper editorials, citizens and newspaper staff 

alike are able to respond to newspaper coverage in subsequent issues. In academic journals, 

scholars can respond to ideas put forth by colleagues in future editions. There is a great deal of 

opportunity for immediate response to their treatments of the Chaoulli case. While other 

discourses may have developed in the wake of the Chaoulli case, this thesis argues that the vocal 

force with which their supporters have expressed them are arguably the most interesting results 

of this case. It is for this reason and issues of time constraint, that this thesis will choose not to 

7 Steven Lukes, Power: A Radical View, 2nd ed. (Palgrave MacMillan: London, 2005), 74-75. 
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focus as heavily on other discourses that entered the discursive domain which may have been 

derived from this case. 

The central question of this thesis can be summarized as follows: 

How can we describe the character of the media and academic discourses that developed 

in the wake of the Chaoulli case? 

By analyzing a broad selection of newspaper articles/editorials from major Canadian 

daily newspapers and articles from academics, this thesis examines whether the preliminary 

literature survey, which suggests that two distinctive discourses developed, one focused on the 

public policy ramifications of the case (media) and the other on the philosophical role of the 

government in delivering health care (academia), are the most important discourses in the 

discursive domain surrounding the Chaoulli case. Additionally, it aims to validate whether these 

two sectors were relatively homogenous in their views. 

This thesis begins by making two important claims, by virtue of the preliminary literature 

search. The first suggests that there are two dominant discourses in the discursive domain about 

the Chaoulli case. One suggests that the case is more important for its policy ramifications while 

the other focuses more on the philosophical questions about the role of the state in health care 

delivery. In the wake of the Chaoulli case, these two discourses were prevalent in the discussion 

about the preferred solutions that the Quebec government should employ to "fix" the health care 

system. Second, it suggests that these discourses identify with certain sectors of actors who were 

involved in the discussion in the wake of the Chaoulli case. It suggests that the media had 

focused on the philosophical questions while academia had focused on the policy ramifications. 

With these suggestions in mind, this thesis will attempt to validate these assertions through an 

extensive survey of newspaper and academic articles. 
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Despite the goals of this research, however, the results do not corroborate with the 

original hypothesis which suggests that there would be two distinct discourses emanating from 

academia and the media. While this thesis does support the claim that these two discourses are 

among the most prevalent in the academic and media sectors, it does not support the suggestion 

that these sectors were homogeneous in their views. It explains that while these discourses 

remain the most discussed discursive themes, the views in each sector are not homogenous. 

Instead, it explains that these discourses are celebrated by both sectors and from a number of 

different angles. 

To explain how these conclusions were reached, this thesis is divided into four major 

sections with a small concluding section. This first chapter provides a brief history of the case 

and examines some of the key elements of the Supreme Court's decision in Chaoulli. It will not 

provide an in-depth analysis of the legal arguments framed in the case as this has been done 

elsewhere (see Yeo and Lucock,8 Manfredi and Maioni,9 Hagen,10 Flood,11 and Jackman12). 

Additionally, perhaps the greatest collection of legal opinions surrounding the case is compiled 

by Flood, Roach and Sossin.13 Instead, it will provide a historical background of the case and 

highlight some of the key developments which led to the Court's decision. 

The second chapter will outline the theoretical approach being employed in this thesis, 

namely critical discourse analysis. I employ three separate lenses to analyze the treatment of the 

Michael Yeo and Carole Lucock, "Quality vs. Equality: The Divided Court in Chaoulli vs. Quebec," Health Law 
Journal 14 (2006): 129 - 150. 
9 Christopher P. Manfredi and Antonia Maioni, "'The Last Line of Defence for Citizens': Litigating Private Health 
Insurance in Chaoulli vs. Quebec," Osgoode Hall Law Journal 44.2 (2006): 249-271. 
10 Gregory R. Hagen, "Personal Inviolability and Public Health Care: Chaoulli v. Quebec," Health Law Review 14.2 
(2005): 34-37. 
11 Colleen M. Flood, "'Chaoullfs Legacy for the Future of Canadian Health Care Policy," Osgoode Hall Law Journal 
44.2 (2006): 273-310. 
12 Martha Jackman, '"The Last Line of Defence for [Which?] Citizens': Accountability, Equality, and the Right to 
Health in Chaoulli," Osgoode Hall Law Journal 44.2 (2006): 349-375. 

Colleen M. Flood, Kent Roach, and Lome Mitchell Sossin, Eds., Access to Care, Access to Justice: The Legal 
Debate over private Insurance in Canada, (Toronto: University of Toronto Press, 2005). 
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case by the media (specifically, newspapers) and academia. These include a lens focused on 

whether the literature uses augmentative or transformative discourses, a lens focused on the 

reliance of "rights-talk", and a lens focused on message framing. These three lenses will be used 

to conduct an analysis of the way this case was treated by newspapers and in the academic 

literature to establish the prevalence of these two contending discourses. 

The third chapter presents the empirical findings from the content analysis of media and 

academic discourses. This chapter will highlight how the each sector handles its treatment of this 

case. This section will be vital to outlining the implications in the following section. The final 

chapter examines the Quebec government's response to the case by looking closely at Bill 33. It 

will examine how each lens has been divided and then explain the implications of this research. 

It will then outline exactly what the Quebec government did with Bill 33.This section will also 

address the possibility that the most significant legacy of this case might be that it has expanded 

the discursive domain about the way health care is delivered in Quebec and, to a lesser extent, 

Canada. 

Chaoulli vs. Quebec (Attorney General): A Background 

To understand the discourses that developed in the wake of the Chaoulli decision, a brief 

background of the case's chronology is required. In 1994, 62-year old private citizen George 

Zeliotis began to suffer problems with his hips. A citizen of Quebec, Zeliotis entered the public 

system and received his first consultation on 23 June 1994.14 His doctor suggested that his 

problems did not merit consideration for surgery at the time. However, Zeliotis persisted over the 

course of the next year and had an arthroplasty (joint-replacement surgery) on his left hip on 18 

May 1995. Although the surgery corrected the problems with his left hip, continued aggravation 

14 Flood et. al. 2005, 533. 
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from his right hip had him enter the public system shortly after for a second procedure. After a 

variety of consultations and continued medical problems (including additional problems such as 

falling on and injuring his shoulder and having surgery to remove a hernia), Zeliotis was finally 

scheduled for a surgery which would take place on 4 September 1997.15 

While Zeliotis sought surgery through the public system and ultimately had his surgery 

performed by physicians compensated through the public system, it was what happened between 

surgeries that led him to the Supreme Court. After completing the first surgery, Zeliotis looked in 

to having his second surgery performed outside of the public system, paying for the procedure 

out of his pocket, by searching for possible surgery options. He believed that the procedure he 

desired could be performed in advance of the September 1997 date set by the public system. To 

his dismay, Zeliotis found out that he was prevented from seeking such a surgery by virtue of a 

ban on private insurance in the province of Quebec. Arguing that he should be provided the 

option to seek surgery in a private system if he wanted, Zeliotis began to look at possible legal 

avenues to counteract this "illegal" ban. 

Zeliotis began a media campaign devoted to railing against perceived deficiencies in the 

Quebec system. It was this media blitz that attracted the attention of Dr. Jacques Chaoulli, a 

Quebec physician who had made a career trying to open the Quebec system to greater private 

intervention in the public system. Chaoulli, originally of France, started practicing medicine in 

Quebec in 1986. In 1988, after successfully earning an emergency vehicle license, he began to 

perform house calls in the South Shore region of Montreal. However, the regional health board 

refused to recognize his services and contested his compensation for those services. In 1995, 

Chaoulli held a public demonstration involving over 50 patients and a hunger-strike.16 After 

15 Flood et al. 2005, 534. 
16 Flood et al. 2005, 535-536. 
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three weeks, and a conditional offer to reimburse him for his services (which he refused), 

Chaoulli finally relented with a promise to exit the public system. His hope was to find private 

insurers to fill the void for his services. He successfully exited the public system October 9, 

1996.17 

Chaoulli's exit from the public system coincided with Mr. Zeliotis' search for a private 

option to complete his second surgery. Upon learning of Mr. Zeliotis' desire to seek surgery in 

the private sector, and despite not being his personal physician, Chaoulli decided to take legal 

action against the province of Quebec for what he perceived as a blatant violation of his, and Mr. 

Zeliotis's, personal rights. Naming Zeliotis a co-plaintiff, Chaoulli took the case to provincial 

court under Justice Ginette Piche. 

Chaoulli and Zeliotis argued that sections 11 and 15 of the Health Insurance Act of 

Quebec violated section 7 of the Quebec Charter of Rights.18 They further argued that "the right 

to liberty mentioned in section 7 of the charter extends to the individual's right to autonomy in 

the making of personal decisions which he or she must make" and "that the right to obtain 

private insurance or pay for hospital services is an ancillary right relating directly to their right to 

obtain the health care for which they need."19 

The court argued that invoking section 7 of the Charter in opposition to social 

programmes had not been fully explored by the Supreme Court of Canada to this date, but 

Justice Piche stated that one rule that has "enjoyed universal acceptance" is that "section 7 was 

not designed to protect purely economic rights."20 Justice Piche stated in her decision that 

preventing someone from seeking private care if it is immediately necessary is an infringement 

17 Flood etal. 2005, 536. 
18 Chaoulli and Zeliotis v. Quebec [2000] R.J.Q. 786. 
19 Chaoulli and Zeliotis v. Quebec 2000. 

Chaoulli and Zeliotis v. Quebec 2000. 



14 

of the fundamental right to security of person. However, she further argued that this infringement 

only qualifies as a violation if the patient is denied timely access to necessary care. In her 

decision she stated that the "Court considers that the right to health and even to some extent 

security has no real meaning unless it has a preventative scope. The 'threat' or deprivation must 

be real or imminent."21 Since Zeliotis had already undergone one surgery and that the other was 

to be scheduled in accordance with need, this case did not present an immediate violation of his 

personal security. Therefore, the case was dismissed. Upon dismissal of the case, Justice Piche 

went further to suggest that the demand for reform in health care should not be found through 

legal channels. Instead, the court argued that while the need for reform may be evident, "it 

remains a political question which the court cannot answer, that being the function of the 

legislature."22 

Determined to continue their protest, Chaoulli and Zeliotis appealed the decision to the 

Quebec Court of Appeals. They further expanded their appeal to include sections 1,4, 5, and 6 of 

the Quebec Charter of rights.23 The appeal was ultimately rejected. However, further legal 

nuance was created in these decisions. Justice Jacques Delisle argued that the ban prescribed in 

sections 11 HOIA (Hospital Insurance Act) and 15 HEIA (Health Insurance Act) is in fact an 

economic right and not a fundamental right. He deemed that it is not equitable to offer a right as 

fundamental which does not apply equitably, especially to those who are disadvantaged 

economically.24 He continues by echoing the decision of Justice Piche by stating that an 

Chaoulli and Zeliotis v. Quebec 2000. 
Chaoulli and Zeliotis v. Quebec 2000. 
Section 1 deems "Every human being has a right to life, and to personal security, inviolability and freedom."; 

Section 4 "every person has a right to safeguard of his dignity, honour and reputation"; Section 5 "Every person has 
a right to respect for his private life"; and section 6 "every person has a right to the peaceful enjoyment and free 
disposition of his property, except to the extent provided by law." 
24 Flood et al. 2005, 560. 
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infringement must be imminent and predictable as opposed to remote and uncertain.25 Finally, he 

states the section 7 of the Charter of Rights and Freedoms cannot be stretched to 'second-guess' 

societal choices because it would infringe on the role of elected representatives and the 

legislative arm of government.26 

Justice Andre Forget agreed with Justice Delisle but ultimately suggested that section 7 

could be applied if it was proven that a lack of private options in health insurance could harm the 

plaintiffs' personal security. In this regard, Forget followed the legal logic of Justice Piche by 

claiming that this must be established for section 7 to apply. Justice Andre Brossard echoed the 

opinions of Justice Forget. Hence, the appeal was rejected. 

Despite two rejections of their case, Chaoulli and Zeliotis continued their appeal process 

to the Supreme Court of Canada. The legal logic of this case created the sense that public health 

care stood in fundamental disagreement to the Charter of Rights and Freedoms. Consequently, 

the case drew considerable media attention at provincial, national and international levels. As 

Yeo and Lucock state, "The legal issue before the Court was whether Quebec legislation 

prohibiting private insurance for physician and hospital services provided by the publicly funded 

system contravened the Canadian Charter of Rights and Freedoms and/or the Quebec Charter of 

Human Rights and Freedoms."21 Chaoulli and Zeliotis began to accumulate support for this 

continued appeal. As Martha Jackman states, "Their supporting interveners, including Senator 

Michael Kirby and the members of his Standing Senate Committee on Social Affairs, Science 

and Technology, a number of private health clinics from British Columbia, and the Canadian 

° Flood et al. 2005, 560. 
26 Flood et al. 2005, 560. 
27 Yeo and Lucock 2006, 129. 
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Medical Association, argued that governments were required to eliminate health care delays or 

allow private funding."28 

Despite two previous courts already finding in favour of continuing the ban on private 

insurance, the Supreme Court would move the case in another direction. In a narrow split 

decision of 4-3, the Supreme Court ruled that Quebec could no longer maintain a ban on private 

health insurance as it violated the fundamental rights of Quebec's citizens. While the court is 

normally composed of nine justices, two voted to abstain as a result of being appointed after the 

case was decided. However, the remaining seven justices levied three separate opinions. Justices 

Binnie, Lebel and Fish upheld the decision of the Quebec Court of Appeals. In contrast, Chief 

Justice Beverly McLachlan, and Justices Major and Bastarache argued that the decision did in 

fact violated personal security as prescribed under section 7 of the Canadian Charter of Rights 

and Freedoms as well as section 1 of the Quebec Charter. 

The most contentious twist in this decision was the opinion expressed by Justice Marie 

Deschamps, who argued that the only burden the appellants had to express was whether "their 

right to life and to personal inviolability has been infringed."29 She suggests that since the 

prohibition of private insurance had not sufficiently been justified by the Attorney General of 

Quebec under section 9.130 of the Quebec Charter, it "is not necessary to answer the other 

constitutional questions," including whether the ban stood in contrast to section 7 of the 

Canadian Charter of Rights and Freedoms.31 In essence, her decision limited the scope of the 

decision to Quebec but provided the infrastructure for similar challenges from other provincial 

jurisdictions. 

28 Jackman 2006, 351. 
29 Flood et al. 2005, 586. 
30 Section 9.1 "In exercising his fundamental freedoms and rights, a person shall maintain a proper regard for 
democratic values, public order and the general well-being of the citizens of Quebec." 
31 Flood etal. 2005, 586. 
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As Gregory Hagen states, Justice Deschamps took a broader interpretation of the Quebec 

Charter when reaching her decision: "In previous cases, the right to inviolability contained in the 

Quebec Charter has been interpreted more broadly than 'security' under the Charter, and 

includes physical, psychological, moral and social inviolability."32 Furthermore, Deschamps was 

not reluctant to wade into areas of public policy. As Manfredi and Maioni state, quoting 

Deschamps, "Courts have all the necessary tools...to find a solution to the problem of waiting 

lists...and respond to the urgency of taking concrete action in the face of a situation that 

continues to deteriorate."33 

After the Supreme Court levied its decision, the Quebec government asked the court for 

an 18-month stay to study the effects of this decision and to formulate a public policy response. 

While the Court did not acquiesce to this time frame, they did grant 12 months so that the 

Quebec government could manage the implications of the decision. With the stakes of this case 

having the potential to drastically alter the public health care system, the remainder of this thesis 

looks at what took place during these 12 months. 

Bill 33: An Act to amend the Act respecting health services and social services and other 

legislative provisions 

One of the benefits of conducting this research is that one is afforded the benefit of 

hindsight in examining how the Quebec government ultimately responded to the Chaoulli 

decision. This hindsight allows this thesis to effectively link the overarching discourses and their 

relationship to the government's response. Furthermore, it opens the door for further examination 

of the case in both the media and academia to examine whether they have maintained their initial 

reactions to the case or if they have softened, perhaps even changed. 

32 Hagen 2005,35. 
33 Manfredi and Maioni 2006,269. 
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Bill 33, An Act to amend the Act respecting health services and social services and other 

legislative provisions, came into effect on the 13 December 2006 although it was the product of 

intensive public consultation and political debate in the province of Quebec. Having been told 

that their ban on private insurance was now illegal and facing the deadline imposed by the Court-

ordered stay of the Chaoulli decision, this bill was widely deemed the blueprint for the direction 

Quebec would go with public health care. 

The Bill had a three-fold objective, designed to accommodate the Chaoulli decision. It 

was designed to allow elements of private care into the system without damaging the core 

services of the public system. The first objective in the plan was to developing a wait-time 

guarantee, designed to highlight wait-times and to determine if surgeries can be accommodated 

within a time frame deemed to be medically necessary. The second objective was to develop 

specialized clinics, to be associated with existing hospitals, which could handle overflows of 

medically necessary procedures and remove some of the burden on public hospitals. The final 

objective was to allow for the purchase of third-party, private insurance for a select group of 

publicly covered procedures which are covered by the wait-time guarantee, including cardiac 

surgery and cancer treatments, hip and knee replacement, and cataract surgery. Each of these 

requires greater explanation. 

The first objective establishes a wait-time guarantee, which is made readily available to 

the public for consultation. This guarantee will be established by the Quebec government in 

consultation with the Regie de 1'Assurance Maladie du Quebec (the Quebec Medical 

Association). Through this care guarantee, the Quebec government "has committed itself to a 

wait-time guarantee for a range of health services including cardiac surgery and cancer 
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treatments, hip and knee replacement, and cataract surgery."34 The "bill provides for the 

implementation in hospital centres of a central mechanism for managing access to those services. 

The mechanism will include rules to be followed to enter a user on an access list, as well as the 

manner in which the estimated date on which services will be received is to be determined. The 

person responsible for the mechanism is to ensure that it operates properly, and the executive 

director of the institution is to report on its operation to the board of directors." 

Essentially, this mechanism will allow individuals to see whether their surgery can be 

accommodated in a reasonable time frame. If it is not feasible in the prescribed time-frame, then 

the hospital may set up alternative methods to complete this procedure. This wait-time guarantee 

provides the Minister of Health with the opportunity to set up alternative access to these 

procedures within the public system or to provide an alternative, private service. In essence, 

"The Minister is authorized to issue directives in order to implement alternative access 

mechanisms for a specialized medical service if the Minister considers that the waiting time for 

that service is unreasonable. In such a case, the director of professional services is to make an 

alternative service proposal to the user concerned so that he or she may receive the service within 

a time the Minister considers reasonable."36 

By covering a number of high volume procedures, this wait-time guarantee makes the 

need for alternative service options even more prevalent. To achieve this increased demand, the 

Quebec government has established the opportunity for the development of specialized care 

centres, funded by private financing, which can both decrease wait-times for these procedures in 

public hospitals, but also to handle the overflow of procedures should it occur. The bill "creates a 

34 Gerald W. Boychuk, "Provincial Approaches to Funding Health Services in the Post-Chaoulli Era," Paper 
Presented at the CPSA Annual Meeting, York University, Toronto, June 2006,15. 

National Assembly of Quebec, Bill 33 - An Act to amend the Act respecting health services and social services 
and other legislative provisions (13 December 2006, Chapter 43). 
36 Bill 33 2006. 
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legal framework for carrying on medical activities in specialized medical centres. The operator 

of such a centre may provide in the centre all medical services necessary for the surgery 

specified by law, as well as any other specialized medical treatment that the Minister may 

determine by regulation." 

By promoting such clinics, the Quebec government has relinquished some authority over 

these surgeries and softened legislation that requires these procedures to be undertaken within 

the confines of a public health centre. Instead, the Quebec government has developed regulations 

to ensure that while the procedures will still be undertaken under the auspices of the public 

system, they can now be performed outside of a public centre. Furthermore, these services can be 

provided by private physicians working in these clinics. To ensure accountability for these new 

clinics, "the bill provides for supervision of the quality and safety of the medical services 

provided in a specialized medical centre, in particular by requiring the operator of such a centre 

to hold a permit, to obtain accreditation and to appoint a medical director." 

Finally, the bill provides hospitals the opportunity to become formally associated with 

these specialized clinics so that, under certain conditions, an institution operating a hospital 

centre may be authorized to become associated with a medical clime for the provision of 

specialized medical services to users of the institution.39 This partnering is done "in order to 

expand capacity without requiring new capital outlays by government."40 It allows private-

financiers to engage in the medical system but does so without damaging the core elements of 

the public system. 

Bill 33 2006. 
Bill 33 2006. 
Bill 33 2006. 
Boychuk 2006, 15. 
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As a last measure, arguably directly influenced by the Chaoulli decision, the government 

of Quebec lifted "the ban against third-party insurance for a limited range of publicly-funded 

procedures which are subject to an access guarantee."41 Since the Quebec government could no 

longer establish that a ban on private insurance was in the best interests of Quebeckers, Bill 33 

establishes guidelines in which individuals could seek private insurance for services traditionally 

covered by the public system. Bill 33 "amends the Health Insurance Act to enable a person to 

enter into an insurance contract that covers the cost of the insured services required for the 

surgery specified by law or for other treatment determined by a regulation of the Government 

made after examination by the appropriate committee of the National Assembly. 

However, despite the initial reactions made about the introduction of private insurance 

into the Quebec medical system, the Quebec government still provided reasonable limitations on 

what effect it could actually have on the public system. First, it limits the purchase of private 

insurance to only a select group of procedures, specifically those which had been associated with 

extensive (occasionally, prohibitive) wait-times, including cardiac surgery and cancer treatments, 

hip and knee replacement, and cataract surgery. This means that, outside of the list of services, 

all medically necessary services are still covered within the confines of the public system. This 

limitation has little effect however as many of the procedures not covered in this list are not 

subject to the same wait-time problems. 

Second, arguably the most important aspect of this provision of Bill 33 is that it maintains 

its ban on physicians working concurrently in the public and private systems, thereby ensuring 

that no mass exodus of physicians to a parallel system would endanger the overall quality of the 

public system. Bill 33 states that private insurance contracts purchased by Quebec citizens "must 

41 Boychuk 2006, 15. 
42 Bill 33 2006. 
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cover the cost of all services related to the surgery or treatment, which must be provided in a 

specialized medical centre where only physicians not participating in the health insurance plan 

practise."43 This means that Quebeckers who choose to purchase and use private insurance must 

receive their treatment from a physician working entirely in the private sector at a private 

facility, or to seek care in another jurisdiction. 

Furthermore, this provision of Bill 33 provides the Minister of Health the opportunity to 

suspend physicians who are found to be working in both the public and private sectors by 

suggesting that "the Health Insurance Act is further amended to grant the Minister the power, in 

certain circumstances, to suspend the possibility for a physician to cease to participate in the 

health insurance plan."44 Lastly, it "amends the Hospital Insurance Act to maintain the 

prohibition against entering into an insurance contract that covers the cost of an insured hospital 

MS 

service. 

Chapter 2 - Critical Discourse Analysis: Looking Through Three Lenses 

At their most basic level, "discourses are specific linguistic patterns (persistent 

metaphors, structures and narratives) that 'construct social realities,' rather than finding them 

whole, and which define, enact, and fix a specific pattern of social relations."46 However, it 

would be ill-advised for discourses to be defined solely as texts. Discourses are actually "an 

integration of sentences—spoken or written—that produce a meaning larger than that contained 

43 Bill 33 2006. 
44 Bill 33 2006. 
45 BUI 33 2006. 
46 Mark B. Salter, "Canadian Post 9/11 Border Policy and Spillover Securitization: Smart, Safe and Sovereign?" in 
Critical Policy Studies, Michael Orsini and Miriam Smith (eds.). (Vancouver/Toronto: UBC Press, 2007), 300. 
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in the sentences examined independently."47 Discourses then are more than just words or 

sentences strung together. Instead, discourses reflect deeper social and cultural meanings. It is 

discourse that "both transmits the cultural traditions of society and mediates everyday social and 

political interactions."48 

Critical Discourse Analysis (CDA) is a constantly expanding theoretical approach in the 

social sciences. It is a theory that has been broadly applied to many intellectual disciplines, as 

advocates of CDA have not formed an entirely coherent opinion about its use. As Blommaert 

states, that while there is "some tendency within CDA to identify itself as a 'school,'"49 there are 

differing opinions about the methodology of using CDA. While some scholars are open to a 

diversified methodology, others have chosen to follow a stricter guideline about the theory's 

proper use.5 

Perhaps this is why CDA remains under-used in the analysis of public policy 

development compared to other theories such as institutionalism or rational choice theory. This 

thesis draws on this approach to understand the implications of the Chaoulli decision in a 

different fashion from the institutionalist-heavy study of public policy. Using CDA to analyze 

the Chaoulli case adds to the growing body of literature about the Chaoulli decision by focusing 

on reactions to the decision and how these reactions were presented for public consumption. 

CDA is effective because it allows us to examine what was being said in the wake of the 

decision. In doing so, CDA can explain the prevailing reactions to the Chaoulli decision and the 

influence they may have had on the Quebec government's response to the case. CDA is powerful 

because it focuses on the ideas presented as a reaction to the case as opposed to focusing on how 

47 Frank Fischer, Reframing Public Policy, (Oxford and New York: Oxford University Press, 2003), 73. 
48 Fischer 2003,90. 
49 Jan Blommaert and Chris Bulcaen, "Critical Discourse Analysis," Annual Review of Anthropology 29 (2000): 455. 
50 Blommaert and Bulcaen 2000,450. 
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the institutions have shifted. Examination of the Chaoulli decision has largely focused on the 

institutional shifts that helped shape this case, so this use of discourse theory is powerful because 

it will add another element to the growing body of literature. Before explaining how this 

theoretical approach will be employed here, this chapter will examine some of the tenets of what 

constitutes discourses and how CD A has been applied to the study of public policy. 

Norman Fairclough, considered one of the founders of the discipline, sketches a strict 

paradigm by which CDA is to be performed. His paradigm is formed in three dimensions. The 

first dimension is "discourse-as-text, i.e. the linguistic features and organisation of concrete 

instances of discourse."51 In this dimension "choices and patterns in vocabulary (e.g. wording, 

metaphor), grammar (e.g. transitivity, modality), cohesion (e.g. conjunction, schemata), and text 

structure (e.g. episode marking, turn-taking system) should be systematically analysed."52 This is 

the most basic level of CDA. 

The second dimension is "discourse-as-discursive-practice, i.e. discourse as something 

which is produced, circulated, distributed, consumed in society."53 Here, the researcher must 

look at the connection of the "discourse-as-text" to their larger social meaning. To do this, 

"attention should be given to speech acts, coherence, and intertextuality - three aspects that link 

a text to its wider social context."54 This dimension is necessary because "particular aspects of 

the world may be represented differently, so we are generally in the position of having to 

consider the relationship between different discourses. Different discourses are different 

perspectives on the world, and they are associated with the different relations people have to the 

51 Norman Fairclough in Jan Blommaert, Discourse: A Critical Introduction, (Cambridge: Cambridge University 
Press, 2005), 29. 
52 Blommaert 2005,29. 
53 Blommaert 2005,29. 
54 Blommaert 2005, 29. 
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world, which in turn depends on their positions in the world, their social and personal identities, 

and the social relationships in which they stand to other people."55 

Discourse theory further suggests that "the policy process is often governed by arguments 

and assumptions which do not easily admit of empirical verification or refutation, but that these 

arguments and assumptions can themselves be studied empirically."56 This empirical analysis is 

applied at either the macro or micro levels. Under the macro-analysis, "the investigator is able to 

focus on how political and economic elites construct and maintain a societal-wide hegemonic 

discourse that makes clear what is on the agenda and what is not, as well as how oppositional 

groups seek to make their voices heard."57 On the micro-level, "focus turns to the relationships 

between discourse and specific institutional practices."58 By looking at how discourse is applied 

to existing institutions, it exposes some of the barriers to shifting policy away from the status 

quo. Collectively, this analytical structure examines how actors employ discourses to offer 

radical policy alternatives or to preserve the dominant paradigm. 

In public policy formation, alternative discourses are often aided by institutional shifts or 

seminal political events. Deconstructing policy discourses often expose how they have emerged 

as "the unintended consequence of a confluence of events and ideas."59 As the Chaoulli case 

highlights, institutional shifts often have the capacity to create new policy discourses or empower 

prevailing, yet quiet, discourses. The decision of the Supreme Court to challenge the prevailing 

social paradigm is an example of how these changes provide the fertile discursive domain for 

"Fairclough 2003, 124. 
56 Andrew Stark, "'Political-Discourse' Analysis and the Debate over Canada's Lobbying Legislation," Canadian 
Journal of Political Science 253 (1992): 514-515. 
57 Fischer 2003, 89. 
58 Fischer 2003, 89. 
59 Fischer 2003, 85. 
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political actors to transform the health care system, through the implementation of alternative 

policy options, in their favour. 

This analytical structure also highlights how discursive politics often are manifested 

through competing policy frames. Discursive politics are characterized by competing policy 

discourses which often seek to either maintain the status quo or to develop alternative, 

sometimes radical, policy options. What is most striking is that these discourses are rarely static 

with membership constantly evolving, depending on the issues. Since policy is developed in "a 

severely fragmented governing system linked by loosely organized policy or 'issue networks,'"60 

members are often attracted to particular discourses despite very different backgrounds. As 

White suggests, members include not only political officials and major interest groups who are at 

the forefront of policy development, but "at different times they also include policy analysts, 

representatives of think tanks, academics, public interest groups, citizen lobbies, and so forth."61 

Often times, actors become associated with particular discourses by virtue of ideologies. 

Since "ideologies reflect basic material and social relations in a society, they also supply people 

with different social identities. The various groups in society thus orient themselves ideologically 

in different ways to particular discourses." Regardless of how these associations are created, 

these contending discourses provide a common voice for like-minded individuals to create policy 

frames which are best able to satisfy their objective of shaping public policy. As Juillet explains, 

"by weaving a selection of facts, beliefs, and values into a plausible prescriptive narrative, these 

policy frames, or storylines, allow actors and publics to reduce the complexity of policy 

White 1994,514-515. 
White 1994,514-515. 
Fischer 2003, 77. 
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problems, ascribe meaning to problems and events, and crudely assess possible policy 

alternatives." 

In light of these competing discourses and policy frames, actors who are attempting to 

offer alternative policy options are often outnumbered. It is this numerical superiority which 

favours discourses advocating the maintenance of certain public policies. This superiority 

discourages frontal attacks on status quo policy options. Indeed, "frontal challenges to norms 

may result in redoubled resistance to new ideas or an intractable stalemate between competing 

norms and values."64 Instead, discourses which are successful in challenging the prevailing social 

paradigm will appeal "to 'facts' to challenge the problem definitions, causal relationships, and 

truth assertions inherent in the old paradigm."65 

The third dimension is "discourse-as-social-practice, i.e. the ideological effects and 

hegemonic processes in which discourse is seen to operate."66 This dimension explains how the 

process of analyzing texts and examining their role in developing a wider social context act as 

elements of a power struggle. The "concept of hegemony gives us the means by which to analyse 

how discursive practice is part of a larger social practice involving power relations: discursive 

practice can be seen as an aspect of a hegemonic struggle that contributes to the reproduction and 

transformation of the order of discourse of which it is part (and consequently of the existing 

power relations)." It is here where CDA can witness change because hegemonic struggle can 

be witnessed through discursive changes. 

"Juillet 2007,259. 
64Bhatia2010,40. 
65Bhatia2010,40 
66Blommaert2005,29. 
67 Louise Phillips and Marianne Jergensen, Discourse Analysis as Theory and Method (Thousand Oaks, CA: Sage 
Publications, 2002), 76. 
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CDA then holds a transformative and democratizing capacity. It is transformative 

because it can explain how actors formulate discussions as "policy frames" or "storylines" in an 

attempt to shape the debate to accentuate their arguments and to promote their interests as being 

the best possible outcomes. CDA's transformative potential lies in its ability to lead "other actors 

to redefine their own interests in light of a new understanding of reality." In fact, it is through 

dialogue with other actors advocating different ideas that majority and minority actors are better 

able to define their own political interests.69 

Discourses also have the added capacity to empower minority opinions and ideas in the 

face of overwhelming majority support. Since minority actors are often subjected to the 

conditions imposed by majoritarian opinion, they are often at odds with the institutional 

framework through which changes are made. As Bhatia explains, "new ideas are often 

contradictory to or detached from the dominant paradigm and thus are initially found at the 

margins of the issue."70 Generally, this is true with respect to the Chaoulli decision. For example, 

proponents of privatizing elements of the health care system had been ostracized for trying to 

dismantle the public system in Canada. As a result, their ideas were relegated to a minority status 

and pushed outside of the mainstream of the dominant paradigm. 

Critical discourse analysis provides an alternative discursive domain, one which allows 

minority opinions to advance their ideas within the institutional framework that is proposed by 

the majority. Discourses can function as "rhetorical devices employed by political actors to 

deliberately alter the ideational context, to legitimize their initiatives and actions, and to persuade 

Luc Juillet, "Framing environmental policy: aboriginal rights and the conservation of Migratory birds," in Critical 
Policy Studies, edited by Michael Orsini and Miriam Smith. (Vancouver/Toronto: UBC Press, 2007), 260. 
69 Juillet 2007,260. 
70 Vandna Bhatia, "Social Rights, Civil Rights, and Health Reform in Canada," Governance: An International 
Journal of Policy, Administration, and Institutions 23.1 (2010): 39-40. 
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others of their authority, superiority, and suitability."71 While the minority actors may not change 

the actual institutions themselves, they adapt their policy frames to view the institutions in 

certain ways and expose their ideas to a majority who may not have been exposed previously to 

this knowledge. CDA therefore is instrumental in explaining how minority actors can add their 

voices and ideas to challenge the dominant discursive domain. 

It is precisely through this transformative and democratizing capacity that critical 

discourse analysis finds its relevance to public policy formation. Unlike traditional public policy 

development, discourse theory promotes subjective viewpoints to problems. As White explains, 

while traditional policy analysis has assumed that careful adherence to scientific methods will 

produce objective and valid knowledge, there is an expanding segment of observers who are 

weary of this objectivism.72 Instead, people are chronically viewing policy issues through pre­

conceived theories and understandings of the policy process. By examining these different 

preconceptions and understandings of the process, discourse theory can expand debates by 

bringing in more opinions and offering a myriad of new public policy options. 

To establish these three dimensions, "CDA should make a progression from description, 

to interpretation, to explanation."73 The first process, description, focuses on examining 

discourse as texts. Description is "an activity similar to that of participants in the sense that the 

researcher adopts the participants' categories in his description, but the researcher (in contrast to 

the participant) needs to make his/her interpretive framework explicit."74 The second stage is 

interpretation, which "is concerned with the way in which participants arrive at some kind of 

71 Bhatia2010,39. 
72 

Louise G. White, "Policy Analysis as Discourse," Journal of Policy Analysis and Management 13.3 (1994): 506-
507. 
73Blommaert2005,29. 
74Blommaert2005,29. 
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understanding of discourse on the basis of their cognitive, social, and ideological resources." 

This can be problematic, however, as researchers often hold opinions which have been through 

the dominant discursive and social framework. This is why CDA requires an explanation phase, 

in which "the researcher draws on social theory in order to reveal the ideological underpinnings 

of lay interpretive procedures."76 The researcher takes into account the conditions in which these 

texts are produced to understand how they reflect the society/role they are being used in. This 

methodology is "framed in a theory of ideological processes in society, for discourse is seen in 

77 

terms of processes of hegemony and changes in hegemony." 

This approach to discourse analysis further strengthens the definition of discourses as 

being greater than texts. As Fairclough states, "text analysis is an essential part of discourse 

analysis, but discourse analysis is not merely the linguistic analysis of texts."78 Instead he sees 

discourse analysis as an oscillation "between a focus on specific texts" and what he calls "the 

'order of discourse', the relatively durable social structuring of language which is itself one 

element of the relatively durable structuring and networking of social practices."79 Fairclough 

further explains that discourses are "ways of representing aspects of the world - the processes, 

relations and structures of the material world, the 'mental world' of thoughts, feelings, beliefs 

and so forth, and the social world."80 

CDA's critique lies "on the intersection of language/discourse/speech and social 

structure."81 As Blommaert explains, CDA is about "uncovering ways in which social structure 

75 Blommaert 2005, 29. 
76 Blommaert 2005, 30. 
77 Blommaert 2005, 30. 

Norman Fairclough, Analyzing Discourse: Textual Analysis for Social Research, (London: Routledge, 2003), 3. 
79 Fairclough 2003, 3. 
80 Fairclough 2003,124. 
81 Blommaert 2005,25. 
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relates to discourse patterns (in the form of power relations, ideological effects, and so forth)." 

When CDA treats these as "problematic," it becomes an effective tool in evaluating text and 

applying the results to shape social structures.83 Blommaert and Bulcaen explain that "these 

dimensions are the object of moral and political evaluation and analyzing them should have 

effects in society: empowering the powerless, giving voices to the voiceless, exposing power 

abuse, and mobilizing people to remedy social wrongs. CDA advocates interventionism in the 

social practices it critically investigates."84 

Discourse Analysis: Three Lenses Approach 

As the first chapter has suggested, this thesis attempts to validate the claim that two 

discourses - one focusing on public policy reactions and one focusing on the philosophical role 

of the state in providing health care are the most dominant discourses which have proliferated in 

the wake of the Chaoulli decision. To establish the parameters of these discourses, this analysis 

will be developed by examining the texts through three different lenses. 

These three lenses are used to examine the words actually being used in academic and 

media articles, what Fairclough referred to as the "discourse-as-text" (or what will here on be 

referred to as texts). By applying these three lenses, these articles can yield a great deal of 

information about the texts. However, it would be wrong to assume that this approach is simply a 

content analysis. In this sense, entitling this discourse analysis "the three lenses approach" might 

depart from a strict understanding of discourse analysis as imagined by Fairclough. 

However, this thesis uses the "three lenses approach" as a loose term to envelope the 

entire breadth of critical discourse analysis it plans on achieving. Instead, this thesis attempts to 

"" Blommaert 2005,25. 
83 Blommaert 2005,25. 
84 Blommaert and Bulcaen 2000, 449. 
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pursue a CDA similar to the three-step approach that Fairclough has highlighted. Although the 

three lenses, more specifically the analysis of texts, are the majority of the research, they are only 

the first step in the analysis. As Fairclough states, a proper discourse analysis must move from 

description to interpretation to explanation. The third chapter of this thesis, which performs the 

analysis of the texts through the three lenses, is the descriptive stage. 

The first lens pertains to whether the discourses are proposing new ideas or reforms to 

prevailing policy frames or whether they are maintaining the status quo. As such, it will examine 

the difference between what Bhatia and Coleman have identified as augmentative and 

transformative discourses. 

The second lens will examine the reliance on "rights-talk." This section will highlight 

some problems with rights discourse, including an ignorance of the reasonable limitations clause, 

a misinterpretation of rights with values, and using rights as absolute entities that cannot be 

suppressed. The goal of this lens, in light of the competing nature of a "right" to health and a 

right to security, is to examine how the literature has approached the Supreme Court's decision 

and to what extent it is trying to justify its conclusions via rights talk. 

The third lens is a matter of issue framing. The most dominant theme in issue framing is 

the reliance on creating oppositions and then exploiting them. These exploitations occur where 

the message is framed to include two or more sides that hold contrasting opinions. Oftentimes, 

one group holds more power than the other and uses it to subject the other group to their opinion. 

Framing the message in this way can create oppressors and victims, which leads consumers of 

these message frames to root for the victim in the face of oppression. The goal of creating these 

exploitations is to try and create adversity between the different sides of an argument. More 

specifically, issues are framed to create an "us against them" mentality. This tactic, designed to 
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draw consumers into the argument, is often used in the media. This lens will establish whether 

the literature is creating a prevailing sense of a winner and loser in the wake of Chaoulli and 

examine how it affects government responses. First, however, each of these lenses requires some 

greater explanation. 

Lens One: Augmentative vs. Transformative Discourses 

One of the primary lenses to distinguish competing discourses is the classification of 

augmentative vs. transformative discourses proposed by Vandna Bhatia and William D. 

O f 

Coleman. Bhatia and Coleman suggest that there are two major discourses that apply when 

examining health care reform, which can be divided into two further sub-categories. While their 

study focused on discourses which were promoting or resisting reform in Canadian and German 

health systems, Bhatia and Coleman have developed a methodology for studying discourses that 

can be applicable beyond their own analysis. Bhatia and Coleman explain that "an augmentative 

discourse is one developed by policy elites and directed toward a broader mass public in an 

attempt to defend a dominant policy frame or to justify minor adjustments to policies within that 

frame."86 

This type of discourse focuses on creating changes to a system but not shifting the 

prevailing policy frame. In the Chaoulli case, this would comprise discourses which suggest that 

the Supreme Court's decision does not alter the overall policy frame; the policy frame only 

requires modifications to function effectively. For example, the policy frame in the Chaoulli 

decision is public health care in Canada. The public system is a long-held prevailing frame which 

is often resistant to change because of its iconic value in the Canadian psyche. Augmentative 

85 Vandna Bhatia and William D. Coleman, "Ideas and Discourse: Reform and Resistance in the Canadian and 
German Health Systems," Canadian Journal of Political Science 36.4 (2003): 715-739. 
86 Bhatia and Coleman 2003, 718. 
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discourses suggest that while slight changes could be made to elements of the policy frame, the 

frame itself remains, for the most part, untouched. 

Within the realm of augmentative discourses, there are two sub-categories to further 

explain this type of discourse. The first sub-category is rhetorical discourses. Rhetorical 

discourses are defined as those "used to reinforce and to further institutionalize a dominant 

policy frame." This conservative type of discourse often stands to protect the status quo. It 

perceives changes to the dominant policy frame as threatening and attempts to transform 

elements of this dominant policy frame are often muted by a rhetorical discourse. It is often 

meant to have a broad appeal, specifically to the citizenry. Furthermore, "it places the normative 

foundations of the frame in the foreground, emphasizing what the problems faced by society are 

and how society has agreed to address them. It highlights the agreed upon rules of the system, all 

the while linking them back to normative foundations."88 

The second sub-category of augmentative discourses is instrumental discourses, which 

are "employed to address small policy failures or inconsistencies within the dominant policy 

frame." Instrumental discourses are only slightly different than rhetorical discourses in that 

they point out small structural flaws within the prevailing policy frame. Despite admitting that 

there are small flaws, they do not change the overall nature of the policy frame. Instead, "these 

failures may include 'efficiency' or 'effectiveness' problems that policy elites propose to solve 

through adjustments in the settings of policy instruments, all the while remaining within the 

normative bounds of the dominant policy frame."90 

Bhatia and Coleman 2003, 719. 
Bhatia and Coleman 2003, 730. 
Bhatia and Coleman 2003, 719. 
Bhatia and Coleman 2003, 719. 
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Standing in contrast to augmentative discourses are transformative discourses. 

Transformative discourses are designed to create large structural changes to the dominant policy 

frame. They are used by policy elites to reform old policy paradigms and to create new ones. 

Bhatia and Coleman suggest that "policy elites may construct transformative discourses by 

engaging a wider range of policy actors, in order to convince them of the need to work together 

to change the core normative and/or cognitive elements of the dominant policy frame." 

As sub-categories to this form of discourse are challenging and truth-seeking discourses. 

The former "is directed outward, seeking to persuade more diverse audiences both to think very 

differently about policy and to switch allegiances to those proposing new ideas. Challenging 

discourse may rely on appeals to fear, anxiety or insecurity to elicit desire responses, or they can 

be 'reasoned', where the main action imperative is persuasion using 'facts.'" In effect, this type 

of discourse has a broad scope. Political elites will attempt to persuade the greatest number of 

political actors to adhere to their chosen policy frame. 

The latter, truth-seeking discourses "challenge the moral appropriateness and the 

underlying norms and beliefs of the policy frame, and seek to develop consensus around a new 

set of broad, normative parameters for policy making."93 In this type of discourse, political elites 

with opposing ideas attempt to persuade one another of the virtues of their proposed policy 

frames. In turn, they become more open to the ideas of one another in formulating policy frames 

which are ultimately revealed the most effective. If truth-seeking discourses succeed, the 

cohesive nature by which they were reached can serve to create strong reforms to status quo 

policy paradigms. Unlike challenging discourses, this type of transformative discourse has a very 

limited scope focusing on other policy elites as opposed to appealing en masse to the citizenry. 

91 Bhatia and Coleman 2003, 718-719. 
92 Bhatia and Coleman 2003, 719. 
93 Bhatia and Coleman 2003, 722. 
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The reasoning behind this lens is to move beyond an institutionalist view of the Chaoulli case, 

which has been the dominant theoretical trend in the literature. In my opinion, while the Chaoulli 

case may have shifted the institution of health care, it did little to change its overall nature. I say 

this because while the government was forced to remove their ban on private health care, there 

was no immediate influx of private elements into the public system. Instead, what derives from 

the case are a series of contending discourses which have established different solutions about 

how to address the possibility of a growing private market. They essentially fall into two 

categories: those which look to maintain the dominant policy frame which perpetuates the 

publicly funded system, and those which look to change it by introducing new ideas, whether 

they are radical or moderate. In this sense, it is the examination of ideas as opposed to 

institutions which drives this discourse. 

Ideas are often relegated to a secondary role when analyzing heavily entrenched 

institutions such as social programmes. However, "...Ideas...can have more than a secondary 

role. Not only can they be crucial to whether change occurs or not, but also their content shapes 

the very changes that do occur."94 This Supreme Court decision emphasizes the value of new and 

old ideas prevailing through public discourse. In Chaoulli, while the institution of the public 

health care system changed little, these discourses have had a profound effect on expanding the 

discursive domain surrounding health care and in establishing guidelines for governments to 

make changes to the system. 

Lens Two: The Emphasis of "Rights-Talk" 

The issue of rights is a leading theme in the literature and has affected significantly the 

proliferation of discourses. Charter rights have acted as important legal pillars since their 

94 Bhatia and Coleman 2003,735. 



37 

codification in 1982. Although Charter rights existed before the repatriation of the Constitution, 

their use in establishing legal arguments has expanded exponentially ever since. Today, since 

"...the Charter empowers the country's courts to enforce its provisions through judicial review, 

rights claims assume a particularly pronounced stature as they can be more readily invoked to 

prevent violations of citizen liberties by government actors."95 However, what has changed most 

drastically is the perception of which rights citizens now possess. 

At present, rights have come to encompass what is provided under the Charter of Rights 

and Freedoms as well as those services provided under legislated social programmes. The most 

prevalent example of this is the continued explanation of health care as a right. However, the 

codification of this right under the Charter has never taken place. Instead, the provision of health 

care by governments to their citizens could be established more succinctly as a value of the 

majority of Canadian society. As Emmett MacFarlane points out, "The distinction between 

'competing rights' and 'competing values' is not always clear cut."96 

Furthermore, Canadians often possess a greater understanding of these "values" than they 

do of their Charter-established rights. This phenomenon is further confused by a general 

misunderstanding of Charter rights by the Canadian population. Indeed, as Nik Nanos suggests, 

'"Charter values equal Canadian values' simply doesn't resonate as a top-of-mind view for 

Canadians."97 His survey work has identified the majority of Canadians as being oblivious to 

what rights Canadians possess by virtue of the Charter and what rights they perceive themselves 

Oft 

to possess. 

Emmett MacFarlane, "Terms of Entitlement: Is there a distinctly Canadian 'Rights Talk'?" Canadian Journal of 
Political Science 41.2 (2008): 304. 
96 MacFarlane 2008,309. 

Nik Nanos, "Charter values don't equal Canadian values: Strong support for same-sex and property rights," Policy 
Options (2007): 51. 
98 Nik Nanos, 2007. 
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Since rights are often mischaracterized by the general population, providing the illusion 

that the breadth of rights is greater than they actually are, partisan political actors often use rights 

to promote a political agenda. As Knopff states, "...although rights may exist, and can even be 

the subject of a fundamental popular consensus, the issues covered by their rhetorical cloak in 

the courtroom are rarely of this fundamental ilk."99 In other words, a reliance on rights to solve 

legislative issues can lead to greater mischaracterization about the extent to which citizens are 

protected by rights. 

This misunderstanding between rights and values causes further concern because of the 

possibility of the increasingly absolutist and individualistic tone it brings to public policy 

debates. As MacFarlane argues, "an absolutist conception of rights makes it exceedingly difficult 

for elected governments to achieve certain policy goals, even if those goals have broad public 

support, because the rights invoked to oppose them are viewed as taking precedence."100 This is 

because "the politics of rights moves power up, away from elected representatives to appointed 

judges."101 That is not to say that rights should not be used as the fundamental safeguards that 

they were designed for. In fact, "Constitutional rights provide an avenue for individuals or 

groups to appeal to values so basic they transcend simple majoritarian preferences."102 Instead, it 

suggests that this perception of rights as maintaining supremacy makes it difficult for politicians 

to propose policy alternatives. 

This difficulty derives from the perception that these policy options, despite appealing to 

broad social values, are actively trampling individual rights. Given the absolute nature of rights, 

politicians become unwilling to contravene these rights-based claims for fear of wasting their 

99 Rainer Knopff, "Populism and the Politics of Rights: the Dual Attack on Representative Democracy." Canadian 
Journal of Political Science 31.4(1998): 700. 
100 MacFarlane 2008,314. 
101 Knopff 1998,683. 
102 MacFarlane 2008, 324. 
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political capital.103 Conversely, politicians may leave decisions to the courts in an effort to 

remove themselves from divisive situations. As Hiebert states, "the Charter may diminish 

political resolve to define pressing social problems and exercise judgement about how best to 

reconcile these with constitutional standards. The desire to avoid difficult decisions, by waiting 

for courts to resolve them, may be tempting."104 

Supreme Court decisions, specifically the way they are portrayed in the media and, to a 

lesser extent, in academia, have been important in shaping this perception of rights as absolute. 

While "invoking a right is not an inherently negative act,"105 this literature has been ineffective 

in examining how rights are protected. Much of this derives from an insufficient explanation of 

the reasonable limitations and notwithstanding clauses of the Constitution. These specific clauses 

were developed so that courts could protect the legislative arm's ability to shape public policy 

and maintain equitable programmes by virtue of majoritarian rule and to provide levels of 

government the opportunity to contravene specific rights if they were deemed to provide a 

greater social good, respectively. Despite the importance of these two sections, they are still 

broadly underrepresented in examinations of Supreme Court cases. 

In the Chaoulli case, the "decision came down to the Court's reasonable limitations 

analysis and the majority's explanation that the ban on private insurance was not proportional to 

the government's goal of protecting the public health system."106 However, despite the use of the 

reasonable limitations clause by the Court in levying its decision in the Chaoulli case, it has gone 

virtually unexposed in reactions to the case, largely within the media. That the media and 

academia have neglected to examine the importance of the reasonable limitations clause "means 

103 MacFarlane 2008, 325. 
104 Janet L. Hiebert, "Wrestling with Rights: Judges, Parliament and the Making of Social Policy." Choices 5.3 
(1999): 4. 
105 MacFarlane 2008, 324. 
106 MacFarlane 2008, 321. 
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the public is not sufficiently exposed to the notion that rights are often subject to carefully 

considered limitations by the Court."107 As a result, people are often unaware that rights are 

subject to conditions. Instead, failing to outline the role of the reasonable limitations clause can 

overemphasize the power of individual rights. 

Of greater concern, perhaps, is the representation of the notwithstanding clause in 

response to Supreme Court decisions. Although the notwithstanding clause is referred to far 

more often than the reasonable limitations clause, "it is so often portrayed in a simplistic or 

inaccurate manner that the attention it receives serves only to intensify an absolutist conception 

of rights."108 Despite more frequent reference, the notwithstanding clause is still misunderstood. 

In fact, only 49 per cent of Canadians realized it existed, while an almost equal 47.7 percent had 

never heard of it.109 To further confuse this issue, those who are aware of its existence express 

serious trepidation about using it. Since rights have taken on a more absolutist tone, governments 

are more hesitant to use it to protect broad social values in the face of rights based claims 

because "section 33 is viewed as a way for governments to take away, or override, rights."110 

This lens allows for the division of literature to examine how certain discourses have 

developed which try to justify their reactions to the Chaoulli case on a simple basis of rights. In 

addition, it allows for a categorization of these articles into three distinctive areas: those which 

claim the primacy of rights in an absolutist tone, those that address the limitations of rights as 

proscribed by the Supreme Court, and those that view the case outside of the frame of rights. 

Essentially, this categorization will divide the articles into those that overemphasize the power of 

rights, those that examine that courts can limit rights, and those that make no mention of rights. 

107 MacFarlane 2008, 310. 
108 MacFarlane 2008, 314. 
109 Nanos 2007, 54. 
110 MacFarlane 2008, 312. 
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By dividing the literature into these categories, it will examine how different discourses have 

developed whereby reaction to the Chaoulli decision has become a matter of individual vs. 

collective rights. 

Lens Three: Framing of Messages 

A final lens with which to view the literature is the issue of message framing. Message 

framing is an important lens in this research because of the potential impact it has on shaping 

public opinion. As Iyengar explains, "The importance of framing effects on public opinion is 

clear. Political stimuli are inherently ambiguous; in matters of principle or fact, political issues 

are characterized by a multiplicity of interpretations and perspectives."111 In his study of poverty 

in the United States, Iyengar found that "...political issues are defined primarily through news 

reports, and since news coverage is inevitably expressed in particular frames, the influence of the 

media on public opinion can be significant."112 

This is not to say that the phenomenon is exclusive to media coverage as academia 

possesses an equal ability to shape public opinion. Message framing is then particularly 

important because it establishes how authors from the media, academia, or other sectors present 

their research. Gasher explains that content is "produced or constructed through a series of 

complex choices about precisely how to depict a given topic - what to include, what to exclude, 

what to emphasize, what to minimize."113 Depending on what they include/exclude and what 

they emphasize/rninimize, authors are capable of drawing people into their conclusions with 

greater force. This thesis utilizes this lens to examine how discourses presented in the discursive 

1! Shanto Iyengar, "Framing Responsibility for Political Issues: The Case of Poverty," Political Behavior 12.1 
(1990): 20. 
1,2 Iyengar 1990,21. 
113 Mike Gasher et al., "Spreading the News: Social Determinants of Health Reportage in daily Canadian 
newspapers," Canadian Journal of Communication 32 (2007): 558. 
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domain following the Chaoulli case were framed and what sort of message these authors were 

trying to convey to their readers. 

Message framing often leads to omissions in an effort to present a particular agenda. This 

is not always deliberate; in fact, by trying to present a certain message, many important elements 

of the findings may go missing. This is especially true in the media where they are constrained 

by space limitations, deadlines, circulation figures and an inherent push to create entertainment 

value. While this focuses primarily on media representation, this lens is effective in examining 

all of the literature. 

The most important way in which messages are being framed in this analysis is how 

stories often create and then exploit oppositions.114 These oppositions are used to create an "us 

against them" mentality. These oppositions are a frequently used tactic by every sector of the 

literature. This analysis suggests that framing messages as exploitations is usually done in one of 

three separate narratives. The first is the dangers of modern life. These exploitations commonly 

include stories "that generate fear, and a concomitant 'culture of safety' that is a marked feature 

of life in advanced industrialized societies with a highly developed mass media."115 These types 

of stories generally appeal to a person's sense that their personal situations can be affected by the 

media. In the wake of the Chaoulli case, and given the nature of Dr. Chaoulli and Mr. Zeliotis' 

personal experiences, this narrative has often suggested that the potential limitations of the public 

health system may ultimately affect each individual's ability to seek medical care. These 

accounts rarely take into account geographic limitations, necessary procedures, or availability of 

staff, among other things. Instead they commonly rely on limited factual information and try to 

use broad examples to create this fear. An example that Seale suggests is that media "an 

1.4 Clive Seale, "Health and media: an overview," Sociology of Health and Illness 25.6 (2003): 518. 
1.5 Seale 2003,521. 
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everyday object turns out to be dangerous - in this case something that is supposed to promote 

safety. Food scares can work like this - food is an everyday object, necessary for life."116 

A second exploitation is victimhood. Authors, Seale explains, "like to depict victimhood 

117 

and for this they tend to choose people who represent ourselves at our most vulnerable." In 

these stories, people are portrayed as being oppressed by much larger and powerful entities. This 

is perhaps the most prevalent stories in regards to the Chaoulli case. In the wake of the Supreme 

Court's decision, much of the literature focused on the role of Chaoulli and Zeliotis' plight to 

seek care, despite it being outside of the public system. In essence, this literature suggested that 

Zeliotis was a victim for being unable to seek private care despite his personal health issues. 

Furthermore, this literature focused on Chaoulli as a victim of a rigid system which impinged on 

his personal freedom to practice medicine as he saw fit. These stories often appeal to people who 

feel that they might be the next victim. 

A final exploitation relates to stories "about professional and lay heroes. These, in their 

different ways, are set up to rescue the victims threatened by danger and villainy."118 These 

stories often suggest that specific individuals are standing up as heroes, going against the 

"tyranny" of more powerful entities. They are there to protect the victims, or may be the victims 

themselves. In the Chaoulli decision, both Chaoulli and Zeliotis are heroes; the former is a 

professional hero and the latter a lay hero. They are perceived as heroic for standing up against 

the ban on private health insurance in Quebec. These stories often appeal to people who admire 

perseverance in the face of powerful foes. 

This lens is important to understand how the media and academia framed their messages. 

It is worth examining whether one sector tried to emphasize these exploitations more than the 
116 Seale 2003,520. 
117 Seale 2003,522. 
118 Seale 2003,522. 
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other or whether there was a concentrated effort within each sector themselves to examine these 

exploitations. 

Selection of Sources and Explanation of Methodology 

This thesis does not employ a simple content analysis because it is insufficient in 

understanding the messages being conveyed in each document. Instead, I chose a selection of 

documents from each newspaper and academic journals and examined their content under the 

guise of the three aforementioned lenses. The analysis looked to establish whether each article 

was agreeing or disagreeing with the Supreme Court's decision in the Chaoulli case and then 

looked at how they tried to justify their position. This examination will establish how the media 

and academia have established two dominant policy frames through which their arguments are 

established. Once these dominant policy discourses are identified, it will proceed to establish 

how the Quebec government responded to this case and how these discourses were influential in 

shaping the Quebec government's policy response. 

The time frame I have chosen to focus on is from 10 June 2005 to 15 June 2006, which 

coincides with the one-year stay provided to the government of Quebec by the Supreme Court. I 

chose this timeframe because it marks the period from the end of the Chaoulli case until the 

Quebec government introduced Bill 33 into the National Assembly of Quebec. 

One element of this research involved an examination of 45 articles/books that focused 

on the Chaoulli decision. In total, 45 articles were selected. These articles were selected to fit 

within the same timeline used for newspaper articles. The majority of these articles focussed on 

the legal decisions of the cases. As the first chapter noted, this thesis will not focus on the legal 

arguments. However, it is important to point out that, legal arguments constituted the majority of 

academic articles in this time frame. Therefore, a number of the articles selected focus heavily on 
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legal decision but oftentimes it is used as a catalyst for a further argument. The majority of these 

academic articles selected were from two key sources. The first is from Flood, Roach and 

Sossin.1 The second is a collection of articles composed by faculty and members of Osgoode 

Hall Law School and printed in the Osgoode Hall Law Journal. In addition to these two major 

sources, this thesis selected sources from Policy Options, the Health Care Quarterly, the 

Canadian Medical Association Journal, the Health Law Review, and the Journal of Law, 

Medicine and Ethics, among others. 

In addition to the academic articles used in this research, this thesis will use a mixture of 

newspapers with both a national and a strictly-Quebec circulation. This will help to demonstrate 

the response to the case from both a provincial and national viewpoint. It is worth noting that 

oftentimes, people writing for newspapers are not necessarily newspaper writers. In fact, in many 

situations, there are academics who write for newspapers about their respective fields. This thesis 

does not try to make the distinction between who is writing for newspapers. Instead, it looks at 

the overall treatment of the case by the media outlet in question. Instead of examining the 

background of each contributor to the newspapers, I argue that the treatment of the Chaoulli case 

is made up of writing by newspaper staff and by other contributors whose work appears in the 

newspaper. Essentially, it will treat anything that is in a newspaper as being from that sector 

instead of focusing on each newspaper's contributor by their background. 

The papers I consulted were: The Toronto Star, The Globe and Mail, The National Post, 

Le Droit, Le Devoir, La Presse, The Montreal Gazette, The Edmonton Journal, the Kitchener-

Waterloo Record, the Victoria Times-Colonist, the Ottawa Citizen, Le Soleil, the Windsor Star, 

the Calgary Herald and the Vancouver Sun. In total, 597 newspaper articles were selected for 

this analysis. 

1,9 Colleen M. Flood, Kent Roach, and Lome Mitchell Sossin, 2005. 
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A final point to mention before proceeding, it is important to address the problem of 

personal bias in research that focuses on the public health system in Canada. Given the revered 

nature of the Canadian system, the possibility for bias is inherent. Unfortunately, it is difficult to 

remove bias when using available resources. This thesis attempts to limit bias in this project by 

incorporating a broad range of sources from across the ideological spectrum and from a number 

of different sectors (media, academic journals, articles presented by outside organizations). With 

this guideline in mind, this thesis will use a variety of different source materials, including 

official government documents/legal decisions, academic papers and mass media accounts 

(newspaper sources which focused on the public debate surrounding the Chaoulli decision) to 

ensure that this research is addressing opinions from across the political spectrum. 

Chapter 3 - Empirical Analysis: Examining Discourses 

Employing the theory and the three lenses of analysis described in the second chapter, 

this chapter will perform an empirical analysis of the texts. As a means of aiding the explanation 

phase of the proposed discourse analysis to be conducted in the following chapter, this thesis has 

separated both the media and academic articles into a number of groups or families. 

The impetus for developing these groups, in addition to their ability to streamline the 

research process and to organize the results of the text analysis through the three lenses, is to aid 

in the interpretive phase of this discourse analysis. This stage of CDA relates to the second and 

third phases of the methodology originally promoted by Fairclough, specifically discourse as 

"discursive practice" and as "social practice." 

When trying to interpret texts within the greater frame of "discursive practice," Fischer 

argued that political and economic elites are typically those who choose which discourses will 
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shape the agenda and the coverage of particular social events.120 In this sense, the division of 

these newspaper and academic articles into larger families of parent corporations and editorial 

boards examines the specific role of these groups in establishing how these discourses, as 

opposed to others, have proliferated in the coverage of the Chaoulli decision. 

Additionally, these groupings are particularly important in examining the texts in the 

greater context of discourse as "social practice." Blommaert suggests that this phase of textual 

analysis is to interpret how the development of these discourses by certain economic and 

political elites is emblematic of a struggle for power.121 In their attempts to shape the debate, the 

examination of texts allows for an examination of how these actors are trying to assert their 

hegemony over the discursive domain which the texts are used in. 

Therefore, the grouping of each individual article into larger groups is meant to highlight 

the interpretive stage of this discourse analysis. Although this chapter focuses on an analysis of 

the text, the following chapter begins by explaining the relationship of each of these groups in 

relationship to one another. For now, however, a greater explanation of how these articles will be 

divided is required. 

For newspapers, the 16 newspapers that were chosen will be separated and analyzed 

based on their parent corporation. This will create 5 groups, which will be explained in greater 

detail shortly. Of the 16 newspapers employed in this research, the strongest concentration of 

ownership belongs to the Canwest Global Communications Corporation, which owns the Ottawa 

Citizen, the Victoria Times-Colonist, the Windsor Star, the Calgary Herald, the Regina Leader-

Post, the National Post, the Montreal Gazette, the Vancouver Sun, and the Edmonton Journal. A 

second ownership group is the Torstar Corporation, which owns the Toronto Star and the 

120 Fischer 2003, 89. 
121 Blommaert 2005,29. 
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Kitchener-Waterloo Record. A third media group is Gesca Limitee, a subsidiary of the Power 

Corporation of Canada. It operates he Soleil, La Presse, and Le Droit. In addition to these media 

conglomerates, I also selected The Globe and Mail, which is owned by CTV Globemedia, one of 

Canada's largest media companies. Finally, of the 16 newspapers chosen, only one - Le Devoir -

is independently owned. With this concentration in mind, this thesis will now look at each group 

and highlight some of the key articles from each. 

Creating groups for academic articles was more challenging, however. That being said, 

this thesis has tried to sketch some rough groups. These groups will be split into a group which 

composed of articles from: Flood, Roach and Sossin's Access to Care, Access to Justice; the 

Osgoode Hall Law Journal; IRPP's Policy Options; the Canadian Medical Association Journal; 

and then a final group which will focus on the remainder of articles used and will act as an 

"other" category. 

It is important to stress here that not every newspaper or academic article can be viewed 

through each of the lenses used for this discourse analysis. For example, while certain articles 

may have played up exploitations in their coverage (the third lens), they may not have addressed 

the issue of rights (the second lens). If there is not a group title (such as the name of a media 

corporation), then there were no articles from that group which merited analysis through that 

lens. In each article, their coverage was for the most part very different. Instead, this section will 

determine the applicability of the lenses by examining each article and looking at how it applies 

using the three lenses. 

It is also worth re-iterating that this thesis treats people who write for newspapers, 

whether or not they are academics, as part of the media sector. This is simply because the line 

between who is writing in each category may become easily blurred throughout this research. 
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Lens 1: Augmentative vs. Transformative Discourses 

Torstar Corporation: 

The TORSTAR Corporation owns both The Toronto Star and The Kitchener-Waterloo 

Record. The Toronto Star regards the decision more from the perspective of an augmentative 

discourse than other newspapers (most of whom have viewed the decision as possessing 

something of a transformative function). Notable examples of this view are from Patrick 

Monahan122 and Tom Walkom.123 

Monahan suggests that much of the hysteria surrounding the decision can be attributed to 

poor preparation on behalf of the Quebec government in approaching the Court's decision. He 

suggests that because the Quebec government assumed it would win in the court, and failed to 

ask the Court what would constitute appropriate remedies to the case, they were ill-prepared to 

defuse the immediate perception that private health care was the next-step in handling the 

problems with health care. Instead, Monahan suggests that the Court did not even "recognize or 

establish a constitutional right to purchase private health insurance," but instead suggested that 

unless governments could provide care in a timely fashion then they should not be permitted to 

prevent citizens from purchasing care. For that purpose, Monahan suspects that governments, 

given the appropriate time to respond, can proactively prepare the system against further court 

challenges, albeit it with minor changes. In essence, this is a prime example of the instrumental 

discourse, which suggests that the dominant policy frame need not be altered but instead minor 

adjustments could be made to satisfy criticisms. Thomas Walkom is in agreement in suggesting 

that this lack of appropriate direction has basically left public system proponents scrambling to 

counteract the suggestions of the supporters of the private system. He suggests that once these 

122 Patrick J. Monahan, 17 November 2005, "Wait-times key to saving medicare," The Toronto Star, A27. 
123 G. Gherson, 30 September 2005, "Court not asked to fix health care," The Toronto Star, A19. 
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supporters of the public system can identify important areas for change, the notion of private 

health care and altering the dominant policy frame will seem like a less attractive option for 

reforming Medicare. 

The Kitchener-Waterloo Record shared a very similar response to its partner publication, 

the Toronto Star, in that it seemed to focus on the Chaoulli decision less as a transformative 

process than an augmentative one. Chantal Hebert124 is openly critical of whether the decision 

will have a transformative capacity because she is unsure whether a full court will share the same 

findings as the one in the Chaoulli case. She argues that since two justices held out from the 

original ruling, subsequent rulings may not even share the same decision. Although she believes 

that there is likely to be many more challenges to the public system in other provincial 

jurisdictions, she cannot be sure if this decision will hold up in those challenges. "What is 

certain," she explains, "is that a court that had achieved unanimity on topics as divisive as the 

recent federal references on secession and same-sex marriage simply could not find common 

ground among its members on ways to balance the worthy goal of a public health-care system 

with the fundamental rights of its patients." 

This belief that the Chaoulli decision will have an augmentative impact instead of a 

transformative one is corroborated by Andrew Mills125 and Barry Kay.126 These authors suggest 

that private health insurance has already had a very significant impact in Canada and that it 

already constitutes over a third of overall health care spending. They go on to suggest that if 

governments can ensure wait-times and access to care in the public system, there should be little 

Chantal Hebert, 10 June 2005, "Supreme Court opens door to private health care; But when the next medicare 
challenger comes, court's decision could be different," The Kitchener-Waterloo Record, A15. 
125 Andrew Mills, 11 August 2005, "Doctors demand wait-list targets; Fast response needed to ward off 
privatization, governments told," The Kitchener-Waterloo Record, Al. 
26 Barry Kay, 16 June 2005, "Private health insurance needn't have a huge impact," The Kitchener-Waterloo 

Record, A9. 
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worry about the possibility of private health insurance becoming increasingly common. They 

suggest that since the Court technically offered the opportunity for private service but made no 

prescriptions about how which services those could be. Therefore, governments have the 

opportunity to circumvent the ruling through legislative action before it ever becomes a problem 

and causes little concern in maintaining the public system. 

However, unlike the Star, there was a small element of the Record's coverage which 

suggested that the decision could have a more transformative impact. Steve Martinovich 

seems to think that the Chaoulli decision, in granting an opening for private health insurance, 

could have a very positive effect on health care by reducing wait-times in the public system. He 

suggests that the growth of a parallel private market would allow those who desperately need 

service to pay for care to physicians who have opted out of the system, arguing that now that a 

market is feasible, certain physicians will take the opportunity to move outside of the system. 

What is most interesting here is that, considering the fear from a number of pundits who suggest 

that physicians would work concurrently between the two systems, he rests on the idea that a 

fully parallel market would satisfy these concerns without ever causing doctors to work in both 

the public and private system. 

Canwest Global: 

The Ottawa Citizen took a mixed-reaction to the case in two of the three lenses. Despite 

the different reactions of their editorial writers over the issues of rights, they all seemed to 

suggest the Chaoulli decision was going to have a transformative effect on the Canadian health 

care system, with one even going as far as to suggest that it would "Change Canada." These 

127 Steven Martinovich, 11 June 2005, "Court ruling a victory for Canadians; Supreme Court ruling granting a 
parallel private health system won't endanger current system," The Kitchener-Waterloo Record, A13. 

Mark Kennedy, 10 June 2005, "The Supreme Court decision that will change Canada," The Ottawa Citizen, Al. 
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changes are indicative of a transformative discourse. As Mark Kennedy explains "the judgment 

is truly historic and will transform this country's health system in ways that we still do not 

comprehend." His first reaction openly reflected a challenging, transformative discourse. He 

suggests that "...the door has been opened for a private health care system in one province — 

Quebec. Residents there will be permitted to buy private insurance to get life-saving treatment 

faster than they would in the public system. An industry will develop. Private insurers that now 

sell insurance for dental work and physiotherapy will surely add a gold-plated version — plans, 

with pricey premiums, to cover everything from hip replacements to heart surgery." Kennedy's 

coverage of the case actively tries to persuade people that this will challenge the status quo and 

will change the medical system in the near future. 

In The Victoria Times-Colonist, one article that stood out was by Mark Milke.129 In this 

article, he satirizes the Chaoulli decision by replacing medical coverage with a fictional 

"Foodcare," where all food purchases are restricted to government stores and where Chaoulli 

fought to ensure his clients were able to import rare gluten-free foods if they wanted to. It tries to 

highlight the Chaoulli decision as ridiculous and is a strong example of a truth-seeking, 

transformative discourse. It openly questions the public reaction to this case by highlighting the 

absurdity of this decision if it were in a sector other than health. It also addresses the third lens of 

analysis as it tries to show how victims are being unfairly strong-armed in the health sector 

because of government involvement. 

Generally speaking, the Victoria Times-Colonist is openly supportive of the Supreme 

Court's decision and weary of the negative reactions it has engendered. However, one voice 

which has been critical of the Supreme Court's decision is Sam Shortt.130 While he is openly 

129 Mark Milke, 20 June 2005, "Supreme Court strikes down public Foodcare," Victoria Times-Colonist, A6. 
Sam Shortt, 16 June 2005, "Supreme Court ruling wont improve health care," Victoria Times-Colonist, A12. 
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critical of the systemic status quo, he believes "...its deficiencies are outweighed by its merits." 

He then goes on to explain his personal vision of why the public system is superior to the private 

system but does not offer any remedies, although this can be untenable in a short article. This 

falls under the first lens of analysis as a rhetorical, augmentative discourse. While it may be a 

lone voice, it certainly continues a trend of mixed reactions within media organizations. 

The Windsor Star is also of mixed reaction to the Chaoulli decision. Guy Caron131 

explains that the Chaoulli decision is largely indicative of a growing discourse amongst the 

Canadian public of dissatisfaction with the health care system. Despite arguing that the Chaoulli 

case is not an "outright endorsement of privatization" and that it simply emphasizes the 

"importance of timely access to care," he warns of the potential political impacts of the Supreme 

Court's decision. In an article largely reflective of an instrumental, augmentative discourse, he 

states the government must make decisions about the future of the system quickly to offset the 

potential implications of this case on other issues, most notably the ability of multi-national 

corporations to enter the Canadian medical insurance industry. 

On the other hand, the Windsor Star's editorial board also proposed the possibility of the 

decision to redefine public health care in Canada.132 They argued that "allowing private options 

and insurance would not change that inequity but it would bridge the divide between the two 

spectrums and improve health care for everyone regardless of income or status." Suggesting this 

would remove the burden on all Canadian citizens, the editorial indicates that the Chaoulli 

decision has a transformative capacity. This perception that the system could benefit from the 

input of private sources challenges the traditional status quo of the public system. 

131 Guy Caron, 1 September 2005, "Canadians impatient with health care system," The Windsor Star, A8. 
132 M. Beneteau, 10 June 2005, "Health care: Listen to the Supreme Court," The Windsor Star, A10. 
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The Calgary Herald was more consistent with its message of support for the privatization 

of health care. Much of the Calgary Herald's message came in the form of a challenging, 

transformative discourse. It actively expressed a desire for the Alberta provincial government to 

openly challenge the federal government and the tenets of the Canada Health Act. The most 

overt example explains that Alberta has the most important tangible to challenge Ottawa m a 

fashion similar to the Chaoulli decision - wealth. They argue that while the Alberta government 

has been cautious, it is the likeliest jurisdiction to "take the kind of action that will reduce the 

number of people dying on waiting lists, and suffering agonies while they wait for procedures 

that physicians would be more than willing to perform, if they legally could." They suggest that 

surgeons should be provided the opportunity to work in both public and private systems, which is 

arguably one of the most overt examples of support for a parallel private system in all the 

editorials covered in this research. This editorial actively expresses a transformative discourse 

and stands as an example of the trend which runs through much of the editorial section of the 

Calgary Herald. 

The National Post was another paper which took a very one-sided approach to the 

Supreme Court's decision in the wake of the Chaoulli case. Not unlike the Calgary Herald, the 

National Post was vocal in its support of the Supreme Court's decision to strike down the ban on 

private health insurance in Quebec. Their editorial policy has consistently advocated a 

transformative approach to health care and has argued that the Quebec decision will not rest at 

Quebec alone. One important example of this is R.L. Taylor Roadhouse,134 who suggests that 

given the decision reached in the Chaoulli decision and what it meant for Quebec, there is little 

M. Kiik, 12 November 2005, "Right to wait is no right at all," Calgary Herald, A24. 
R.L. Taylor Roadhouse, 16 November 2005, "The real question on health care," National Post, A17. 
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chance that other provincial governments would expend the political or financial capital to 

defend their systems in the face of a Supreme Court challenge to bans on private health care. 

Additionally, Victor Dirnfeld and his colleagues135 argue that the decision has the power 

to transform the way Canadians speak about health care by giving enormous authority to 

physicians. This is a topic that is touched on elsewhere, but was not a prevailing theme in the 

research. Although deference to physicians is not a new phenomenon, this is a significant point. 

While space does not permit a full exploration of this point, it is worth noting that 83% of 

members of the Canadian Medical Association agree with the decision levied by the Supreme 

Court. Dirnfeld and colleagues further suggest that physicians should take leadership in 

reforming the system to allow for private elements. They argue that physicians are in a unique 

position to challenge governments in how they respond to crises in health care. Given their 

overwhelming support for striking down the ban on private insurance, the editorial suggests that 

physicians are becoming increasingly fed up with the current policy and now have the legal 

recourse to achieve reforms. 

The Edmonton Journal had a mixed-reaction to the case. While some of its coverage 

suggests that the Chaoulli decision could have a transformative capacity, some also suggests a 

more rhetorical response to the case. Arguing that the case will have a transformative effect, 

Graham Thomson explains that the Chaoulli decision has provided physicians with the 

coverage to actively support introducing private elements into the system. Highlighting a 

decision made at the annual meeting of the Canadian Medical Association (CMA) where two-

thirds of members voted in favour of introducing private elements in the absence of timely 

access to care, Thomson argues that the Court has provided physicians with the support to 

135 Victor Dirnfeld et al., 16 August 2005, "The doctors' chance to lead," National Post, A16. 
136 Graham Thomson, 18 August 2005, "Doctors signal change in direction," The Edmonton Journal, A14. 
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change the system to meet their professional desires. Thomson argues that this decision by the 

CMA provides politicians - notably Premier Ralph Klein of Alberta - the opportunity to make 

changes to their public system that would allow greater private interests. These changes, he 

argues, may begin as additions to the public system but he fears that any introduction of private 

forces signals the beginning of a paradigm shift in the state of Alberta's public care. 

Harvey Voogd stands on the other side of the argument, however. He suggests that 

despite the ruling levied in the Chaoulli decision, the public health system will ultimately stand 

up to any wholesale change. Instead, he believes that the consistent support shown for single-

payer health care will lead the government to respond in a fashion that may introduce elements 

of private care, but leave the key elements of the public system intact. Speaking from an 

Albertan perspective, he suggests that "the best defence against the privatization offence is to 

make sure our public health-care system in Alberta is solidly funded and delivers quality care." 

He argues that if these principles can be met, then it will proactively prevent the growth of a 

parallel, private tier of health care in the province. 

The Vancouver Sun, much like the rest of the Canwest papers, has taken a mixed-view of 

the Chaoulli decision in its coverage but focused heavily on its transformative possibilities. 

Echoing much of what has been said in their sister newspapers, Barbara Yaffe had an interesting 

take on how the Chaoulli decision could be a transformative experience.138 She suggests that 

what the Chaoulli case has done is to force politicians to tackle the problems and inefficiencies 

in the public health care system or risk further damage to the public system which Canadians 

have held sacred. In fact, Yaffe suggests that "not only did politicians refuse to undertake the 

hard work of overhauling the system to make it more responsive and efficient, they tolerated a de 

137 Harvey Voogd, 20 June 2005, "Strong public health-care system will withstand privatization force," The 
Edmonton Journal, A19. 

Barbara Yaffe, 10 June 2005, "Ruling opens the way to real debate on medical care," The Vancouver Sun, A19. 
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facto two-tier situation." Yaffe warns that the Chaoulli decision is still being viewed 

prematurely, however. She states that "it doesn't necessarily follow that Canadians will rush to 

buy private health insurance. Most won't relish the expense and will act only if patients continue 

to face untenable wait-times." Instead, she says that the possibility of being forced to seek 

private care will force citizens to push their politicians into taking actual reform, and this is 

where the decision's transformative capability lies. 

Additionally, Tom Blackwell explains that the transformative capability is not 

necessarily a positive thing. Instead, his coverage explains that continued attempts to implement 

private insurance will only create longer wait-times. He explains that "private health insurance 

and more independent clinics would do little to speed up the backlogged system, while leaving 

the poor and disabled to 'languish and die on public waiting lists.'" In essence, his argument 

hinges on the possibility that physicians could work outside of the public system in favour of 

higher earnings and leave their public queues intentionally long to ensure their private practices 

flourish. Although Blackwell may not prescribe to this notion himself, he pays credence to the 

possibility that the public system could be negatively transformed by this ruling. 

GESCA Limitee: 

La Presse responded with mixed reactions, as well. Tommy Chouinard's14 coverage of 

the Chaoulli decision focused on the immediate response of Quebec Premier Jean Charest. 

Chouinard suggests that the Chaoulli decision stands as perfect political cover for the Premier, 

who has openly supported the idea of supplementary private clinics providing specialized 

services in the province. By having the support of the Supreme Court, Chouinard believes 

139 Tom Blackwell, 27 October 2005, "Health-care ruling draws opposing views," The Vancouver Sun, A7. 
140 Tommy Chouinard, 17 June 2005, "Aflaire Chaoulli Jugement de la Cour supreme : Charest veut un d6bat sur la 
place du privg en sant6," La Presse, A10. 
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Charest can pursue these objectives through debate in the National Assembly, without the 

backlash traditionally associated with advocating private care. This sort of coverage fits into the 

transformative discourse advocated in the first lens. Essentially, the author is pointing out that 

while the Chaoulli case did not guarantee a shift in the dominant policy frame, with a fiscal-

conservative such as Jean Charest in charge there is a greater capacity for this decision to have a 

transformative capability. 

In contrast, La Presse also represented the augmentative discourse, which suggested that 

the Chaoulli decision would not drastically change the dominant policy frame. La Presse 

points out that proponents of private health insurance who have viewed the case as being the 

opening of the public system have jumped to conclusions too quickly. Arguing that throughout 

the entire decision the Court has pointed out that there will remain a need for a robust public 

health system; La Presse suggests that the reaction to the case is simply the work of private care 

proponents trying to represent their modest victory as a major one. They try to evidence these 

claims by suggesting, quoting the Court, that many other provinces have already removed the 

bans on private insurance in their provinces and have had their public systems remain largely, if 

not fully, intact. Instead, La Presse argues that while striking down the ban on private care will 

have an effect on the public system, limited changes to the nature of the public system will allow 

it to continue to provide public insurance in a timely fashion. 

Le Droit took the view that the Chaoulli case would have a transformative capacity by 

opening the door to private health care and suggesting that Canadians were finally willing to pay 

to get private care. Sylvain Larocque142 explains that while it remains to be seen if a parallel 

private system will grow out of the Chaoulli decision, there will no doubt be a growth in private 

141 A. Pratte, 11 June 2005, "Le temps d'agir! Pas besoin de d61ai ni de clause nonobstant," La Presse, A24. 
142 Sylvain Larocque, 10 June 2005, "La Cour supreme ouvre la porte a l'assurance-maladie privee au Quebec," Le 
Droit, A3. 
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insurance and insurers in Quebec. Arguing that while many other provinces have no bans on 

private insurance, many provinces still do and this decision would likely create similar 

challenges in other jurisdictions. Le Droit goes on to say that the decision is likely to be 

celebrated by Canadians because polling information suggests that a majority of Canadians 

support the Court's ruling.143 

Alain Dubuc takes a different approach to how this case is transformative by looking at 

how issues of Charter rights are now going to be the preferred method for attacking elements of 

the public care system.144 He argues that while many reports - such as the Kirby and Romanow 

Reports - have been submitted to Canadian federal and provincial governments over time, little 

was done about it. It is because the Court's had to step in and make those suggestions and bind 

them to law that this case becomes so transformative. Governments have long had the tools to 

make these changes and Dubuc suggests that the Court has shown through this case that it is 

willing to force government to act. 

Le Soleil did not believe the decision was going to have an overtly transformative effect. 

Instead, much of its coverage has downplayed the significance as possibly changing the system. 

Instead, they suggest that the system may have small changes but nothing that would change the 

delivery of public care in Canada. An example of this is from Martin Boyer.145 For the most part, 

he believes the case will do very little to change the overall system in Quebec. As a result, he 

warns that much of the initial reactions should be taken very lightly. He suggests that private 

insurers have been unable to successfully penetrate the markets in other provincial jurisdictions 

that have no bans on private insurance and suggests that the reaction to the case is far more 

damaging than the case itself. He further argues that without a successful parallel hospital 

143 No Author, 9 July 2005, "Sant6 : une majority de Canadiens prets a payer pour eviter l'attente," Le Droit, R31. 
144 Alain Dubuc, 10 June 2005, "Quand une loi est absurde... "Le Droit, 19. 

Martin Boyer, 18 June 2005, "Analyse : Les mythes de 1'assurance maladie privee au Quebec," Le Soleil, A29. 
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system, private insurance can only cover a limited number of procedures and would not 

drastically affect some of the more catastrophic and cost-prohibitive surgeries which would 

remain covered under the public system. 

Bernadette Dubuc and her colleagues took a similar view.146 They argue that while the 

decision immediately held a transformative capacity, any major transformations could be 

prevented if one of two actions were immediately taken to stem the tide of private insurance. 

They argue that the only ways to prevent the public system from an unacceptable increase of 

private insurance would be for the government to utilize the notwithstanding clause or to begin a 

massive campaign of reinvestment into the system. Dubuc and his colleagues argue that the most 

effective way method would be the use of the notwithstanding clause arguing that there is no 

time to wait in preventing the collective health of the Quebec population. They argue that 

allowing any elements of private insurance to enter the system based on the ruling of only four 

justices would be an affront to the entire population of the province who rely on the public 

system. 

A final point of reference of this augmentative discourse in Le Soleil is from Michel 

Clair.147 Clair argues that while the decision has been used by proponents of private care as a 

rallying cry, it has had little overall impact. What it has done, however, has acted as a wake-up 

call for people to begin thinking seriously about how to fix an archaic system. 

Bernadette Dubuc et al., 2 July 2005, "Analyse: 'Nous ne voulons pas nous retrouver a la merci des assureurs 
prives...'"Z,eSo/e//,A22. 
47 Michel Clair, 11 June 2005, "Analyse Jugement Chaoulli: L'occasion de donner une nouvelle impulsion a notre 

systeme de sant6," Le Soleil, A29. 
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CTV Globemedia: 

The Globe and Mail has also argued that the decision would transform the health care 

system. As Kirk Makin and colleagues148 write, "the ruling opens up the likelihood of hybrid 

health-care systems across the country. These would likely see the public system continue to 

supply the bulk of medical services, but private insurance would be readily available." While 

Makin and his colleagues did not say the decision itself would mark a wholesale change in the 

system, they do argue that the fundamental elements of the health care system itself would be 

changed. David Gratzer149 seems to agree with Makin about how this decision might promote 

change; he believes it can only be done if political actors and citizens alike begin to speak about 

the issues in a frank and honest way. He believes the Chaoulli decision can have a transformative 

impact if this is done. 

Independent Papers: 

Le Devoir argued that this case would have the power to transform the system or, at the 

very minimum, open up a debate on how to reform health care. Pauline Gravel and Robert 

Dutrisac150 argue that the Chaoulli decision will have a domino effect by promoting similar 

challenges in other provincial jurisdictions. Given that a national body such as the Supreme 

Court actively said that a ban on private health insurance is illegal, Gravel and Dutrisac think 

that the Chaoulli case is going to have a transformative capacity on citizens can use their Charter 

rights to press for private care. In essence, the decision itself may not necessarily make a huge 

impact or change much of the nature of the system, but it may create similar challenges in other 

jurisdictions whereby a national standard which allows private care may be created. 

148 Kirk Makin et al., 10 June 2005, "The new face of medicine," The Globe and Mail, Al. 
149 David Gratzer, 6 December 2005, "Has medicare been replaced?" The Globe and Mail, A23. 
150 Pauline Gravel and Robert Dutrisac, 10 June 2005, "Sant6: la Cour supreme ouvre la porte au prive' Pour rheure, 
Quebec refuse de recourir a la clause derogatoire," Le Devoir, Al. 
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Louise Fecteau151 also sees the Chaoulli decision as having a transformative capability, 

which she welcomes with open arms. This is an opinion is corroborate by Yves Dugre. 

Fecteau argues that many of the examples being promoted by detractors of private insurance -

longer wait lists in the public system, enriching corporations, stealing physicians - are already 

taking place because of the inefficiencies of the public system. She argues however that because 

a ban on private insurance left little opportunity for reform, nothing could be done to change the 

system to alleviate these problems. However, the Chaoulli decision, she argues, has given 

Canadians the opportunity to start from scratch. While she does not advocate an end to the public 

system, she believes the only method to fix health care would be to add private elements. 

Access to Care, Access to Justice: 

A key article from this collection is by Claude E. Forget,153 who explains that the battle 

over health care is inherently ideological. He tries to explain that the roots of health care were 

developed in a period of socialism (or moderate socialism as best defined by Keynesian 

economic policy) and therefore possesses elements which best function in a semi-socialist state. 

He suggests that the point the Court made in the Chaoulli decision was that "in Canada, a 

doctrinaire view about the health care system has been pushed so far that some individuals 

(particularly those on waiting lists) are paying too heavy a cost."154 

As a result of these deficiencies in the system, the Chaoulli case acts as the breakthrough 

Canadians require to make them realize that their expectations, of what the system should do, are 

no longer manageable. He argues that the Chaoulli case possesses the keys to transform the 

151 Louise Fecteau, 29 June 2005, "Agora: Le choix d'int^grer le prive\" Le Devoir, Bl. 
152 Yves Dugre\ 6 September 2005, "L'apport du prive" au systeme de sant6 public: un d6bat s'impose," Le Devoir, 
A7. 
153 Claude E. Forget, "Promises, Promises - Setting Boundaries between Public and Private," in Access to Care, 
Access to Justice: The Legal Debate over Private Health Care in Canada, edited by Colleen M. Flood, Kent Roach 
and Lome Sossin (Toronto: University of Toronto Press, 2005). 
154 Forget 2005, 394. 
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health care system by introducing elements which are more fitting with the times. Indeed, "while 

reaffirming the role of the state in regulating health services and ensuring access to health care 

for our poorest fellow citizens, a sound approach now requires rejecting many of the premises 

that have supported the particular organization of, and legislation about, health services." 

While he does not necessarily agree that further privatization is necessary, he suggests that the 

Chaoulli decision is important because it will help break down the partisan dogma that has 

prevented reform. 

This perception that the Chaoulli case holds a transformative capacity is shared by 

Gregory Marchildon,156 who suggests that in the wake of the Chaoulli case, there is a great 

possibility for transformation and improvement of the public system. Indeed, he suggests that 

"the decision certainly provides considerable political ammunition to those individuals and 

governments currently advocating greater choice through private funding and delivery." 

However, he agrees with Forget and believes that the only possibility for change will be the 

result of the ideological stances of each of the provincial leaders. Using the four Western 

provinces as an example, he suggests that the possibility for change will be the result of the 

systems currently in place in each province, all of which prescribe very different rules for their 

medical systems. Furthermore, while some provinces may choose to defend their systems, others 

may take a more open stance to the growth of privatization. For that purpose, he fears that the 

biggest possibility for change will be in Alberta, where there has long been an interest in greater 

private interest in the health care system. 

133 Forget 2005,395. 
156 Gregory Marchildon, "Private Insurance for Medicare: Policy history and trajectory in four Western provinces," 
in Access to Care, Access to Justice: The Legal Debate over Private Health Care in Canada, edited by Colleen M. 
Flood, Kent Roach and Lome Sossin (Toronto: University of Toronto Press, 2005). 
157 Marchildon 2005,430. 
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Osgoode Hall Law Journal: 

A key article in from the Osgoode Hall Law Journal is by Joan Gilmour. Gilmour argues 

that "Charter-based challenges to exclusions from provincial health insurance plans will also 

continue, claiming not that patients should be free to purchase services or insurance privately, 

but rather than more, or more timely, or more widely available services must be covered under 

public health insurance plans, on the basis that both the CHA and patients' Charter rights are 

breached when provincial health insurance fails to cover medically necessary services."158 In this 

sense, Gilmour believes that the Chaoulli decision is likely to have a transformative effect 

because it will provide precedence for future legal action against the public health care system if 

wait-time standards aren't met. Her comment suggests that she gives this possibility more 

credence than continued action designed to introduce more private care. Instead, she feels the 

most substantial transformative capacity of this case is the action of the Supreme Court in 

attempting to limit wait-time standards. 

Flood continues this perception. As Gilmour had argued that future challenges were 

imminent given the precedence set by the case, Flood argues that "...the consequences of 

Chaoulli are much worse than originally envisaged; it provides the basis for some governments 

(at the time of writing: Quebec, Alberta and British Columbia) to consider removing the 

prohibition against doctors working in both the public and private sectors simultaneously."159 

This perception that other provinces will immediately jump to action in the wake of the Chaoulli 

case may be a little hasty, yet the idea she is trying to convey is that other provinces are openly 

salivating at the chance to challenge the conditions of the public health care system. This is 

158 Joan M. Gilmour, "Fallout from Chaoulli: Is it Time to Find Cover?" Osgoode Hall Law Journal 44.2 (2006): 
336. 
159 Colleen M. Flood, "Chaoulli's Legacy for the Future of Canadian Health Care Policy," Osgoode Hall Law 
Journal 44.2 (2006): 278. 
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where Flood sees the transformative capacity of this debate. She states that the greatest impact of 

this case is in its broadening of the public debate about health care. She suggests that on the 

"...positive side, Chaoulli has opened the door for politicians and citizens to openly discuss the 

possibility of a greater role for private health insurance without running the risk of being called 

heretics. On the negative side, Chaoulli has enabled those who favour privatization to promote a 

greater role for private financing without having to explain the logistics of such a system."1 

While not necessarily a fan, Flood sees that transformative capacity of this decision. 

Policy Options: 

Antonia Maioni and Christopher Manfredi161 believe there are two possibilities for the 

future of the case, one which would maintain the status quo of the system, and another which 

could have a transformative impact, however, they do not suggest that one is more likely than the 

other. They argue that there have been two contending opinions in the wake of the Chaoulli case 

about what the government of Quebec's next step should be. They state "One option is for 

Quebec to maintain the prohibition against private insurance, declaring that it applies despite the 

Quebec Charter (s.52) and notwithstanding the Canadian Charter (s.33). Another option is to 

remove the absolute prohibition against private insurance and replace it with some form of 

limited or highly regulated access."162 Maioni and Manfredi are hesitant to prognosticate what 

will happen until either of these two options is selected. However, they believe that if the former 

is chosen, it is unlikely that there will be any major changes. Conversely, if private insurance is 

offered as an alternative in Quebec, then the Chaoulli case will have drastically transformed the 

landscape of public health care. 

160 Flood 2006,293. 
161 Antonia Maioni and Christopher Manfredi, "When the Charter Trumps Health Care - A Collision of Canadian 
Icons," Policy Options (Sept 2005): 52-56. 
162 Maioni and Manfredi 2005, 56. 
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Ted Marmor, a leading American academic/political scientist who was actually called as 

an expert witness at the Chaoulli decision, echoes the opinion of Dickens. Marmor suggests that 

much of the initial reaction to the decision was based on the very narrow parameters through 

which it explained. He argues that it was met with such hesitation and agreement, from 

opponents and proponents of private health care respectively, because the Court did not provide 

any additional remedies for the case outside of striking down the ban on private care. He states 

"There appeared little doubt that private health insurance would be for sale in Quebec at some 

point, though later some scholars expressed doubt. But it seemed just as likely that in other 

provinces the decision would prompt governmental attention to waiting list problems on the 

scale of Quebec's in recent years. In that respect, the decision appeared to warrant less 

celebration from advocates of private insurance and justified less fear from defenders of 

Medicare."163 

Canadian Medical Association Journal: 

The Canadian Medical Association Journal held a very cohesive view that the case, while 

not producing large-scale change, would at least augment the status quo of the health care system 

and would help produce some form of change, albeit minor. Flood and Sullivan sum up this point 

by suggesting "there are so many ambiguities within the decision that it is unlikely to deeply 

compromise Medicare. In particular, provincial governments can protect the quality of the public 

sector in other ways besides a formal ban on the sale of private insurance."164 Despite this 

affirmation that the case did not create a massive shift away from public health care, Kondro 

goes on to suggest that "there has been a big shift in the public debate around health care..„What 

163 Theodore Marmor, "Canada's Supreme Court and its National Health Program: Evaluating the Landmark 
Chaoulli Decision from a Comparative Perspective," Osgoode Hall Law Review 44.2 (2006): 315. 
164 Colleen M. Flood & T. Sullivan, "Supreme disagreement: The highest court affirms an empty right," Canadian 
Medical Association Journal 173.2 (2005): 143. 
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Chaoulli did was to open up the playing field to legitimize a wider range of alternatives for the 

direction of Canada's health care system."165 In effect, the journal suggests that the case does not 

have the quick change ability that some pundits would suggest. Instead, they collectively argue 

that the case did have a minor impact by changing the way people spoke about health care and, 

in that capacity, they would ultimately 

Other Health and Law Journals: 

Flood and Lewis seem to suggest that the case itself did have a tremendous 

transformative effect, but that it did not have to do with the delivery of health care. Instead, they 

suggest that the greatest transformative effect of the case was that it introduced the courts as an 

effective method of promoting health care reform by forcing governments to adhere to their wait-

time standards. They state that "the new role that the courts may play in healthcare is of crucial 

importance not only to the courts, but to the Canadian public and their governments. For years, 

health policy analysts have battled the "zombie" ideas of user-pays, private insurance and two-

tiers. There is now a new venue for the debate, and health policy analysts cannot ignore it. The 

Supreme Court decision, however misguided, has brought Medicare to a new crossroads."166 

Beland seems to support the idea that courts are poised to assume an expanded role in the 

public health care system as a result of this case. Furthermore, he believes that this shift 

promotes the need for reform. He states that "the public and universal Medicare system must 

adapt to the changing healthcare needs of the population and to the advancement in health and 

technology sciences. Canadians have shown increasing dissatisfaction with the system over the 

last few years. It would be fair to speculate that the split judgment of the Supreme Court reflects 

Wayne Kondro, "Chaoulli Decision Resonates One Year Later," Canadian Medical Association Journal 175.1 
(2006): 18. 
166 Colleen M. Flood and Steven Lewis, "Courting Trouble: The Supreme Court's Embrace of Private Health 
Insruance," Healthcare Policy 1.1 (2005): 34 
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the general tenor of the nation. Support for public and universal Medicare can quickly 

dwindle."167 Beland's point highlights increasing dissatisfaction of Canadians with the public 

system. As this dissatisfaction, the courts are going to become a greater mechanism for 

politicians to promote change without affecting their political capital. In that, this decision 

becomes a very transformative decision with a potentially enormous normative impact on public 

health care. 

Lens 2: Rights "Talk" 

Torstar Corporation 

The Toronto Star has exposed an issue of rights that had not been mentioned in a number 

of other newspapers. Colleen Flood and Greig Hinds168 explain that what is being overlooked in 

the Chaoulli decision was the right to an appeal. While this does not fall entirely within the 

spectrum of the second lens of analysis, their examination of rights is one which will have a 

tremendous impact in the future. They explain that Quebecers have been left without the right to 

appeal their wait-times, a process which can be taken in neighbouring Ontario - albeit with a 

number of systemic problems. Flood and Hinds explain that the right to appeal might have 

changed the entire nature of this case, even preventing it before it could have begun. 

In addition to this view of rights, in a separate editorial, Flood169 goes on to say "the 

Chaoulli decision reflects the triumph of individual rights to purchase private insurance over the 

collective good." She suggests that despite the evidence used to reach the decision in Chaoulli, 

primarily from foreign nations, the Court did little to explain the federal situation in those 

167 Beland, Francois. "The Chaoulli Judgement or How to Sell off a Public Right." Healthcare Policy 1.1 (2005): 43. 
168 Colleen Flood and Greig Hinds, 25 July 2005, "You appeal long wait-times for treatment," The Toronto Star, 
A17. 
169 Colleen Flood, 3 July 2005, "Will private health insurance deliver?; Colleen Flood says examples elsewhere 
show Canadians wont really benefit," The Toronto Star, A17. 
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countries or even explain what their constitution said about rights. Therefore, she deems that this 

decision to elevate the individual right to purchase insurance was reached without properly using 

the evidence. 

Canwest Global 

The Ottawa Citizen has also strongly associated the Chaoulli decision with the "rights-

talk" highlighted in the second lens of analysis. However, their approach to rights took many 

different forms. On one side, they suggested this case focused on individual rights, specifically 

the right to security of person. A prime example of this is from Merrilee Fullerton.170 She argues 

that the discussion of the privatization in health care had long qualified as a "death-knell" for any 

politician. She suggests that the Chaoulli decision "...underlines the importance of allowing this 

debate to occur in a more open framework which includes the importance of individual rights." 

She believes that by focusing on the issue of rights in this debate, politicians are able to speak 

their minds and create effective reform in the system by virtue of standing in contrast to the 

prevailing majority opinion on continuing public health coverage as is. Essentially, she argues 

that because the Chaoulli decision was justified as a violation of personal rights, political actors 

could justify their approaches to reform through privatization by accentuating their desire to 

protect individual rights. However, she makes little mention of how the Supreme Court qualifies 

these rights and what limitations the Court would impose to allow for legislative input in 

deciding health care's future. 

On the other side of the "rights" debate was Cristin Schmitz171 who argued that the court 

did not focus specifically on individual rights, but also took into account how the Court can 

170 Merrilee Fullerton, 10 June 2005, "Politicians can now be honest about health care," The Ottawa Citizen, A17. 
171 Cristin Schmitz, 20 June 2005, "Supreme Court medicare ruling signals a shift in attitude: experts," The Ottawa 
Citizen, A4. 
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qualify rights. She points out that the court did little more than to enforce "negative rights" in its 

decision. She explains that negative rights "merely require governments to stop doing something, 

in this case to stop barring patients from spending their own money on medical services." She 

explains that the Court stayed within its traditional boundaries by not enforcing "positive rights" 

and forcing governments to create change at a considerable cost. This examination of rights 

looks at the collective aspects of rights far more than Fullerton's and provides a much different 

perspective on the Court's decision, despite sharing her perception that the Chaoulli case will 

ultimately create change in some form or another. 

The Victoria Times-Colonist is actually one of the most homogenous newspapers 

examined her in that its coverage of regards to the Chaoulli decision have, for the most part, 

been consistent in their coverage. In addition to its editorial section, which is overwhelmingly 

supportive of the Supreme Court's decision to strike down the private insurance ban, it ran a 

number of articles examining (and sometimes celebrating) the growth of private clinics in British 

Columbia 

One example of this is from Les Leyne,172 whose article focused on private clinics in 

B.C., he evokes the Chaoulli decision as justifying the growth of a parallel system in their 

province. He characterizes the Chaoulli decision as being a key force in preventing the 

provincial government from shutting down these private clinics in B.C., despite having no 

jurisdiction in their provincial affairs. It is a prime example of the second lens of analysis as it 

suggests that the right to maintain these clinics was affirmed by the Supreme Court in the 

Chaoulli decision, and that subsequent government action against these clinics (despite the 

reasonable limitations outlined by the Court in its decision) would violate those rights. 

Les Leyne, 2 November 2005, "Clinic renews the two-tier debate," Victoria Times-Colonist, A8. 
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The Calgary Herald was also active in suggesting the Chaoulli decision was incomplete 

in that it was limited to Quebec.173 It states that the Supreme Court should be congratulated for 

affirming these rights to Canadians but if the Court is going to create uniform national rights for 

other issues - notably same-sex marriage - then it ought to provide all Canadians with an equal 

right to seek private medical care. It makes an attempt to distinguish between a Canadian's right 

to publicly funded care and a Canadian's right to buy health services they need. They argue that 

this difference in rights was the fundamental distinction in the Chaoulli case, but that it ought not 

to be wrong to have the right to both a collective and individual right. 

The National Post's coverage was in regards to the distinctions between the Quebec and 

Canadian Charters. As Cathy Gulli highlights,174 Quebec was fertile ground for this sort of legal 

challenge because its Charter tiid not possess a caveat to the personal security clause which 

identified fundamental justice (as it does in the Canadian Charter). As a result of this, Justice 

Marie Deschamps was able to justify her decision to strike down a ban at the provincial level 

because the letter of the law suggested the individual right of personal security trumped 

collective rights such as health care in Quebec. Gulli explains that this caveat, or lack thereof, 

creates drastically different conditions in Quebec. She continues to state that given the 

transferability of precedence in Canadian law, this then ought to be extended to all Canadian 

citizens under the auspices of equality. 

No Author, 10 June 2005, "A Supreme shot in the arm: Right to buy private health care should be extended here, 
too," Calgary Herald, A22. 
174 Cathy Gulli, 10 June 2005, "What makes Quebec's different charter of human rights: Fewer restrictions," 
National Post, A3. 
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Access to Care, Access to Justice: 

Stanley Hartt175 argues that Canadians have come to believe that publicly funded health 

care is an inherent right in our citizenship. He believes that this association has led to a negative 

reaction to the Chaoulli decision and that this belief might ultimately cause more harm than good 

in protecting health care. In fact, he believes that political ideologies have caused many problems 

by overemphasizing the Court's decision as an example of judicial activism. This is wrong 

because the system is not a constitutional right but instead a construct of Canadian political 

culture. Therefore, citizens and governments should not try to hide the provincial health care 

systems from judicial interpretation but instead embrace it as an affirmation of the more 

important rights provided under the Charter of Rights and Freedoms. 

Hartt's argument is very important to the second lens of analysis. While many actors have 

suggested the there is an inherent right to health care, Hartt correctly identifies the access to 

public care in this country not as a right but as a value. By giving too much credence to those 

areas we deem to be inherent rights, we risk trampling on more important rights, such as the right 

to personal security identified in section 7 of the Charter. He goes on to say that Chaoulli may 

have a powerful transformative ability by reminding Canadians which rights they do possess and 

which they do not. The Chaoulli decision, which is being blown out of proportion considering it 

possesses no major abilities to change the core elements of the public health system, may be 

most important because of its ability to get Canadians to think of what they possess as true rights 

and what they hold dear as Canadian values. 

Stanley Hartt, "Arbitrariness, Randomness and the Principles of Fundamental Justice," in Access to Care, Access 
to Justice: The Legal Debate over Private Health Care in Canada, edited by Colleen M. Flood, Kent Roach and 
Lome Sossin (Toronto: University of Toronto Press, 2005). 
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A second key article, by Allan Hutchinson,176 focuses on the legal distinctions and 

powers of the legislative and judicial branches of government. Within this framework, it attempts 

to highlight the process the Supreme Court took in rendering its decision and to explain how the 

Court pursued a pragmatic and less legalistic vision, which shaped the debate in a different way. 

The article therefore focuses on the exact role of the Constitution in this decision and explains 

exactly how the Court tried to fit their decision into the legal framework, while maintaining some 

level of judicial interpretation. 

The third major article is from Kent Roach.177 Roach's article serves to define judicial 

activism as a process and then applies this definition to the outcomes of the Chaoulli case. He 

concludes that this is an open example of judicial activism because the Supreme Court not only 

ruled on the decision but also attempted to outline a private funding method to be pursued as a 

remedy. Unlike others who suggest that the Court was simply establishing the most appropriate 

response based on the Charter, Roach believes that the Supreme Court actively tried to interfere 

in what is normally a legislative area with the intention of forcing them to take action. He 

believes this oversteps the boundaries of their mandate and that they are trying to take an active 

role to shape public policy, a task usually left to the legislative arm of the Canadian government. 

He suggests that the Chaoulli decision will have drastic impacts on the future of the 

Canadian health care system by how they reached their decision. Roach states that "the Court in 

Chaoulli avoided many of the complexities of judicial intervention in the health care field 

because they granted standing to self-appointed critics of the public system and advocates of 

176 Allan Hutchinson, "Condition Critical: The Constitution and Health Care," in Access to Care, Access to Justice: 
The Legal Debate over Private Health Care in Canada, edited by Colleen M. Flood, Kent Roach and Lome Sossin 
(Toronto: University of Toronto Press, 2005). 
177 Kent Roach, "The Courts and Medicare: Too Much or Too Little Judicial Activism," in Access to Care, Access to 
Justice: The Legal Debate over Private Health Care in Canada, edited by Colleen M. Flood, Kent Roach and Lome 
Sossin (Toronto: University of Toronto Press, 2005). 
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private health care as opposed to those who were actually on a waiting list or otherwise denied 

needed and urgent medical treatment."178 By giving credence to pundits as opposed to those who 

the decision is meant to protect, Roach believes that the Court has opened a door and set a 

precedent which will be used in later cases to continue limit the scope of public care until it is 

entirely unfeasible. As a result of this judicial activism, Roach believes that this case will have an 

overtly transformative effect, despite the decision being mired in suspect proceedings. 

Also in this category are Caroline Pitfield and Colleen Flood,179 who suggest that one of 

the most important issues raised in the Chaoulli decision was the need for some sort of "safety 

valve," where wait-times can be appealed and service can be expedited for those who need it 

most. Using the example of Ontario, where a wait-times appeal process (the Ontario Health 

Services Review and Appeal Board) is actually in place, Pitfield and Flood suggest that the 

implementation of such a program might prevent further constitutional scrutiny of the public 

health system in Quebec. Although they believe the Ontario appeal process to be deficient, they 

believe that the Chaoulli decision may be transformative by allowing greater opportunity for 

patients to have a say in how quickly they receive their care. 

Osgood Hall Law Journal: 

The Osgoode Hall Law Journal, while heavily interested in the concept of rights, 

managed to take a different view of how the case tried to frame them. While most articles read 

up to this point, focus on the concept of possession of a right to health care, this journal went a 

step further to explain how the Court had not only established a right to personal security, but 

also in establishing a right to care that is predicated on economic means. As Jackman explains, 

178 Roach 2005, 185. 
179 Caroline Pitfield and Colleen M. Flood, "Section 7 'Safety Valves': Appealing Wait-times Within a One-Tier 
System," in Access to Care, Access to Justice: The Legal Debate over Private Health Care in Canada, edited by 
Colleen M. Flood, Kent Roach and Lome Sossin (Toronto: University of Toronto Press, 2005). 
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"Even if the majority was correct in its scepticism about the adverse effects of legalizing private 

insurance, by endorsing a right to health care that is contingent on ability to pay, rather than on 

medical need, the majority's remedial approach is directly at odds with the underlying equality-

based premises of the Canadian Medicare system."180 This is a different approach to the concept 

of rights as outlined in the majority of other publications. That being said, they still maintain a 

powerful emphasis on the concept of rights. 

Policy Options: 

While Policy Options was not unanimous in their emphasis on rights, they were one of 

the most effective publications to address the issues of the notwithstanding and the reasonable 

limitations clauses that the courts and provinces could use to circumvent this judgement. Maioni 

and Manfredi examine ways in which the Quebec government could have circumvented this 

decision had they found it to be truly necessary. They explain that option is "for Quebec to 

maintain the prohibition against private insurance, declaring that it applies despite the Quebec 

Charter (s.52) and notwithstanding the Canadian Charter (s.33). Another option is to remove the 

absolute prohibition against private insurance and replace it with some form of limited or highly 

regulated access."181 

However, they only explain these as options, not necessarily as their preference for the 

situation. They do, however, believe that these options need to be considered. There are some 

who suggest that if these limitations on personal rights are reasonable, then they should use these 

constitutional elements to maintain the status quo system. One such example is Stanley Hartt 

who suggests that "the catch-22 of a monopoly medical care provider that does not provide 

180 Martha Jackman, "'The Last Line of Defence for [Which?] Citizens': Accountability, Equality, and the Right to 
Health in Chaoulli," Osgoode Hall Law Journal 44.2 (2006): 360. 
181 Maioni and Manfredi 2006,56. 
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timely access to care is an untenable interference by the state with a citizen's rights to life and 

security of the person guaranteed by section 7 of the Charter. However legitimate the goal of 

preserving the integrity - financial and structural - of the public health care and insurance plans, 

this objective must be weighed against the individual patient's right to fight for his or her life."182 

Other Health and Law Journals: 

Jeff King is of a similar mind to others mentioned here in suggesting that the Chaoulli 

case has the capability to make broad structural changes to the way public health care is 

delivered in Canada. King argues that much of this is the result of having no social rights, such 

as the rights to public health care, codified into the constitution. Given the increasing prevalence 

of rights-based claims when social programs are being perpetually chiselled away by austerity 

measures, "it is necessary to include social rights among the protected rights because otherwise 

fundamental socio-economic interests will be unjustly subordinated to classical civil rights."184 

For instance, the individual right of personal security trumped the collective right of health care. 

King argues that social rights, or values, such as these need to have broader protections from 

codified individual rights if they are to be perpetuated. King goes on to argue that what is most 

disconcerting about this case is that even though the Court struck down the ban on private 

insurance, it offered no remedy for the problems that would cause. He suggests that "the Court's 

failure to make the implications of its ruling clear has put Quebec, other provinces and the public 

in doubt about the appropriate way forward."185 Therefore, it is not so much what was said in the 

Stanley Hartt, "What about the Chaoulli Decision said about Health Care Rhetoric vs. Health Care Reality,: 

Policy Options (February 2006): 44-48. (45) 
183 Jeff King, "Constitutional Rights and Social Welfare: A Comment on the Canadian Chaoulli Health Care 
Decision," Modern Law Review 69 A (2006): 619-643. 
184 King 2006,639. 
185 King 2006,643. 
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Chaoulli decision that could drastically shape the future of Canadian health care; it was what was 

left unsaid. 

Gregory Hagen seems to agree that the Chaoulli decision will have little major impact 

on the state of the public system. Hagen argues that even though the Court decided that the right 

to ban private health insurance is unconstitutional because preventing citizens from seeking 

private care can cause psychological and physical damage to their person, hence a violation of 

the personal right to security. Hagen argues that while the precedent is set as a result of the case, 

because there is no "flourishing private health insurance market, the right has little value."187 

Furthermore, Hagen argues that while the rights to personal security are well-established, 

the Court was wrong in how it used the evidence to reach its decision. In fact, he suggests "that 

the 'curative power' of private insurance is not borne out by the evidence and that a single tier 

i DO 

public system is more fiscally responsible and efficient than multiple tiers." Therefore, Hagen 

argues that the decision may have had some impact on the way rights are addressed when 

focusing on social programs, but the case itself will have little overall impact on the way the 

public health system is administered, save for minor changes to allow elements of private 

insurance to accord to the law of the Chaoulli decision. It therefore possesses little more than an 

augmentative capacity. 

Another major article in this category is from Thomas Bateman,189 who argues that while 

the Chaoulli decision was actually a modest legal move but it had broad political ramifications. 

Essentially, Bateman argues that the decision didn't actually guarantee a right to private 

insurance for citizens; it simply said that governments were unable to prevent people from 

186 Hagen 2005, 34-37. 
187 Hagen 2005,34. 
188 Hagen 2005,36. 
189 Thomas M.J. Bateman, "Legal Modesty and Political Boldness: The Supreme Court of Canada's Decision in 
Chaoulli v. Quebec," Review of Constitutional Studies 11 (2005-2006):317-344. 
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getting it. On the flip side however, it also stopped short of saying that a right to public health 

care was not a given. Bateman states that "The Charter is about rights, equality, and fundamental 

Canadian values; Canadian health care policy egalitarian, efficient, and not America. The two 

should thrive in loving embrace."190 However, Bateman believes that this loving embrace was 

not found in the Chaoulli case; just the opposite. He frames his message so that the case basically 

pitted the two Canadian icons in contrast to one another, essentially making a victim out of 

public health care at the hands of the Charter. 

Bateman continues by examining how the Court took a very individualistic portrayal of 

rights in this case by ignoring the collective benefits of the public health care system. He argues 

that this is not a new phenomenon. Instead, he suggests that "Understanding rights as markers of 

individual liberty is among the classic formulations of the purposes of the bill of rights, and 

Canadian jurists have appealed to this understanding repeatedly."191 However, he argues that 

usually the Courts look into issues of reasonable limitations. This has not happened in this case, 

giving precedence to a strict definition to the right of personal security, an individual right, as it 

is outlined in the Charter. As a result, this case has the likely impact to make serious changes not 

only in the way public health care is delivered in Canada, but also how the Charter is used in 

future conflicts when forced to choose between individual and collective rights. 

Lens 3: Message Framing 

Torstar Corporation: 

The Toronto Star has framed their message much like their competitors. However, the 

exploitations that they draw on are considerably different. The Star has tried to explain that the 

Bateman 2005-2006,319. 
Bateman 2005-2006,330. 
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biggest rift worth noting is mostly within the Court itself. Errol P. Mendes192 suggests that one of 

the largest problems with this decision has been over the level of judicial intervention by the 

court into social policy. Mendes explains that the Court is often split on whether or not they have 

the constitutional right to wade into social policy, something which was undertaken in the 

Chaoulli case. What makes this even more precarious is that despite the Court influencing social 

policy, they provide nothing to qualify what the next step should be, instead leaving it up to the 

federal and provincial legislatures. 

Canwest Global: 

The Ottawa Citizen's coverage has focused heavily on the third lens of analysis by 

characterizing the Chaoulli decision as highlighting the system's potential for creating victims by 

virtue of poor coverage and extended wait-times. Strong proponents of this concept are Kazi 

Stastna and Irwin Block.193 In their coverage of the Chaoulli decision, they focused entirely on 

the defendants in the case, Jacques Chaoulli and his witnesses. Their article focuses on the 

defendants' arguments with no counter-balance from the government's argument. An example of 

this is quoting defence lawyers Philippe Trudel and Bruce Johnston, who argued that "When the 

state is the sole payer into the health care system, the only way to limit costs is to ration services, 

which is what led to the current problem of untenable wait-times." They claim that private care 

may not be affordable by all, but it will alleviate stresses in the public system and will shorten 

wait-times for all. This would in turn allow fewer victims to be plagued by extensive waiting 

times, a problem which Chaoulli is quoted as directly attributing to patient deaths. 

No Author, 17 June 2005, "Our top court comes under scrutiny," The Toronto Star, A23 
193 Kazi Stastna and Irwin Block, 10 June 2005, "Champions of private health care take pride in ruling," The Ottawa 
Citizen, A3. 
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This declaration was echoed in greater detail in a further editorial comment.194 This 

comment suggested that the Supreme Court's decision to stay its ruling for 12 months in favour 

of allowing a government response was tantamount to putting "administrative convenience over 

the most basic human right — that of security of the person." By staying the decision, the 

comment argues, those who are in dire need of service and seek private care in the interim are 

subject to penalty. This stay, in essence, has the possible effect of killing those who need service 

the most. 

The Windsor Star framed much of their message as battle between heroes and oppressors, 

an exploitation commonly used in the third lens of analysis. Doug Williamson195 examines how 

George Zeliotis qualifies as an unlikely challenger to the public health care system. Quoting 

Zeliotis as saying ""What they were doing to me at the time was unacceptable to me as a 

citizen," Williamson describes Zeliotis' experience as one of a David vs. Goliath struggle. Even 

though he qualifies Zeliotis as still being in favour of elements of the public system, Willamson 

has highlighted Mr. Zeliotis' unlikely role in allowing for a more open debate about the virtues 

of private medicine playing a role in Canada. This characterization places a heroic quality on 

Zeliotis. 

This message framing, of heroes vs. oppressors, was echoed in an editorial article which 

suggested that provincial health ministers have avoided honest debate about how to change the 

system in the wake of the Chaoulli decision.196 This article explains that when provincial health 

ministers met to establish wait-times benchmarks, they avoided making any real reforms. It 

argues that "What's most troubling about these phantom benchmarks is they mask the sorry state 

194 S. Anderson, 6 August 2005, "Another deadly delay," The Ottawa Citizen, B6. 
Doug Williamson, 29 December 2005, "Senior toppled 'sacred cow': Wait time sparked court case yt," The 

Windsor Star, A5. 
No Author, 14 December 2005, "Health care: Leaders avoid honest debate," The Windsor Star, A8. 
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of our beleaguered Medicare system, providing cover for campaigning federal politicians who 

refuse to tackle the issue honestly or responsibly. Our leaders are fumbling this critical file 

because they are afraid of alienating voters who still believe, against all evidence, in the myth of 

affordable and universal Medicare." 

Finally, the Calgary Herald strongly framed their message in the form of exploitations. 

Michelle Lang197 ran an entire series on victims of the public system as it presently stood, 

including an expose on the "underdog" efforts of George Zeliotis in successfully challenging the 

public system. By framing these exploitations in this fashion, they are actively challenging the 

public to question their traditional perceptions of the system. 

Much of the coverage in the National Post focused on the role of exploitations. Framing 

their message as a battle between public and private forces, the Post consistently tried to expose 

the good vs. evil mentality in their coverage of the Chaoulli case. One example of this coverage 

is from Chris Haines,198 who characterized the Chaoulli decision as "historic and an excellent 

starting point for Canada to end the persecution of choice in health care." Arguing that people 

are not given the adequate choice to protect themselves medically, he viewed the Chaoulli 

decision as a prime example of how the government is acting as an oppressor over its own 

citizens in the field of medicine. 

Echoing this dissatisfaction is an editorial suggesting that victimhood is an all-too-present 

part of the public system in Canada and the actions of George Zeliotis have shaken lose a system 

in dire need of reform.199 Arguing that "Canada's vaunted public health care system produces 

intolerable inequality," this editorial praises Zeliotis in his efforts to challenge the system and for 

197 Michelle Lang (with a file from Tony Seskus), 12 September 2005, "Insurance eases cost of private health care: 
Court ruling opens door for coverage Series: Private Health Care: On the Brink," Calgary Herald, A4. 
198 Chris Haines, 10 June 2005, "The right decision on health care," National Post, A21. 
199 No Author, 14 June 2005, "The hip mat changed health care history: Informed sources," National Post, A20. 
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not retreating to another jurisdiction for the surgery, but instead on pursuing legal action. This 

sentiment is echoed about Jacques Chaoulli in an editorial by Jane M. Wilson, who heaps praise 

on Chaoulli for his persistence in proposing private alternatives to care in Canada. These are 

additional examples of how coverage can make heroes out of lay people or professionals, a key 

element of the third lens of this discourse analysis. 

Not unlike many of the newspapers, the Montreal Gazette was consistent in its treatment 

of George Zeliotis as a victim of an unforgiving public health care system. Looking through the 

third lens of analysis, as Kazi Stastna and Irwin Block explain,201 Zeliotis viewed the Chaoulli 

decision as a vindication of his struggle to attain professional medical care when he needed it. 

They argue that it was a combination of his "fighting nature and tenacious optimism that 

sustained him through eight long years and two defeats in the lower courts." Treating him as a 

saviour to the millions of Canadians who are stuck behind expanding wait-times, the editorial 

heaps a heroic praise on the Montreal patient. Equal praise is levied onto Jacques Chaoulli as a 

heroic figure for health reform. They go on to explain that the achievement of Zeliotis and 

Chaoulli will be welcomed by legislators who can use their exploits as a springboard to having a 

"rational discussions of the issues." 

The Gazette also took an interesting approach to the issue of victimhood in the wake of 

the Chaoulli decision. As Aaron Derfel argues,202 doctors who had opted out of the public 

system to practice private medicine were bereft of a market in the lead-up to the Chaoulli 

decision. He argues that these physicians were victims of another side of the public system which 

gave these physicians the opportunity to relinquish their responsibilities in the public system but 

200 Jane M. Wilson, 16 June 2005, "Health reform desperately needed," National Post, A21. 
201 Kazi Stastna and Irwin Block, 10 June 2005, "Decision from highest court brings tears of joy to plaintiffs who 
spent hundreds of thousands," The Montreal Gazette, A3. 

Aaron Derfel, 11 June 2005, "Shot in arm for private hospitals," The Montreal Gazette, Al. 
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were not given adequate opportunity to practice medicine if they did. In that sense, these doctors 

were victims of a lack of choice but that the Chaoulli decision would offer great hope for their 

plight. 

The Vancouver Sun also heavily framed their message surrounding the decision as one 

which will create victims. Arguing the private clinics have long been successful in other 

jurisdictions,203 they have actively supported the possibility of increasing the number of private 

clinics within British Columbia. Using the Shouldice Clinic in Ontario as an example, the Sun 

suggests that the decision has provided citizens with the opportunity to jump the logjams of the 

public system and receive coverage which could drastically eliminate personal suffering. They 

go on to say that "there isn't a scintilla of proof that health services delivered by the private 

sector degrades the public health care system but there is a growing body of evidence that it can 

make it better." This sentiment is echoed even further by Gerald Bryant,204 who argues that 

preventing citizens from seeking care that could drastically improve their lives is a violation of 

our rights as citizens. 

GESCA Limitee: 

La Presse also exposes a very interesting view of the victimhood aspect of the third lens 

of analysis. While most papers have pointed out patients languishing on wait-lists as being the 

real victims of the public system, Jana Havrankovd205 explains that the Chaoulli case is actually 

the saviour for all Canadians, who are victims to the dogmatism associated with advancing the 

prospects of private care. Havrankova argues that by the Chaoulli decision allows people to 

No Author, 22 December 2005, "Finding health care efficiency in specialization," The Vancouver Sun, A16. 
204 Gerald Bryant, 6 December 2005, "We need the best health care money can buy," The Vancouver Sun, A10. 
205 Jana Havrankova, 14 June 2005, "Qui a peur du 'priv6' en sante7 Le jugement de la Cour supreme est une 
victoire pour ceux qui veulent sortir du dogmatisme," La Presse, A23. 
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speak frankly about the prospects of private care and opens up the possibility for debate on how 

to reform the system. 

CTV Globemedia: 

The Globe and Mail was much like many other papers in equating the actions of Dr. 

Jacques Chaoulli and framing his struggle as one of a professional "hero" trying to take on a 

virtually unbeatable foe in the public health care system. While this does not necessarily mean 

that the Globe and Mail supported his actions, they still exposed the hero vs. foe message in their 

coverage. For instance, Ingrid Peritz206 highlights how supporters of Chaoulli have come to view 

him as a hero for his work in snapping the ban on private insurance. She even quotes him in 

saying that his struggle was similar to that of Gandhi. However, Peritz is quick to point out that 

Chaoulli has a fair number of detractors who fear that the effects of the Chaoulli decision will 

damage the system in general. 

Barrie McKenna207 goes even further than Peritz in explaining how Chaoulli's struggle 

has endeared him to a segment of the population. After describing Dr. Chaoulli's professional 

history up to the decision by the Supreme Court, McKenna likens the treatment of the physician 

in the aftermath to a "superstar" based on the treatment he has received from the American 

medical community and North American think tanks. Chaoulli, he argues, is enjoying the fame 

that his struggle has created and McKenna explains how Chaoulli has been thrust into the 

limelight as the de facto leader of the privatization push in Canada. Essentially, this message is 

framed as if Chaoulli is receiving the reward for his struggle against the system. 

Ingrid Peritz, 10 June 2005, "Praise, censure for MD's crusade," The Globe and Mail, A9. 
Barrie McKenna, 22 June 2005, "Private-health activist a 'superstar'," The Globe and Mail, A12. 
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Access to Care, Access to Justice: 

A first example of this category is from Bernard M. Dickens.208 The focus of this article is 

to highlight the debates between political actors over the Supreme Court decision in the Chaoulli 

case. Dickens explains that the case has been viewed through a variety of ideological lenses. He 

believes that one extreme has filed the Chaoulli case as a structural shift in the health care policy 

domain and another has seen it as nothing more than a condemnation of the Quebec government 

for its failures to provide timely, quality health care services. That being said, his argument lies 

in the simple fact that the different extremes have created a much deeper rift out of the Chaoulli 

case then was desired. 

Peter H. Russell209 explains that a decision on a deep-rooted cultural or social program 

such as health care can create problems of perception. His argument lies in the fact that legal 

decisions in such instances tend to take on a mythic quality where individuals involved are 

polarized into sides of a political battleground. This process can serve to muddle the facts and 

leads to an increased politicization of inherently non-political processes. This is very important 

for the third lens of analysis. By framing this message as a battlefield scenario, Russell is 

showing how it has pitted two extremes against one another with very little opportunity to meet 

in the middle. He fears that this mentality might in fact lead the government of Quebec to create 

a response to this case which aims to mollify those extremes, but leaves many who do not take 

extreme views as being victimized by their decision. 

Bernard M. Dickens, "The Chaoulli Decision: Less than Meets the Eye - or more?" in Access to Care, Access to 
Justice: The Legal Debate over Private Health Care in Canada, edited by Colleen M. Flood, Kent Roach and Lome 
Sossin (Toronto: University of Toronto Press, 2005). 
209 Peter H. Russell, "Chaoulli: the Political versus the Legal Life of a Judicial Decision," in Access to Care, Access 
to Justice: The Legal Debate over Private Health Care in Canada, edited by Colleen M. Flood, Kent Roach and 
Lome Sossin (Toronto: University of Toronto Press, 2005). 
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Policy Options: 

Policy Options was a journal that frequently framed their message to create the 

perception of victimhood. Well establishing that healthcare is a national identity for Canadians, 

Stanley Hartt shows that the state still doesn't have the right to prevent Canadians from seeking 

private care if they are put at risk. He states, "The mere fact that Medicare has become associated 

with out very identity as Canadians does not justify the state arrogating to itself the monopoly 

provider role and then not providing timely care."210 In Hartt's view, the exploitation is at the 

hands of the state. He elaborates on this point by suggesting that consecutive governments 

underfund the health care system "while pompously defending the five principles of the Canada 

Health Act, provided they repeat often and loudly enough that 'Canada will never have a two-tier 

health care system.'"211 

Michael Kirby, agreeing in principle to the argument put forth by Hartt, suggests that the 

process of passing the costs of health care to citizens has long been a method used by provincial 

governments to maintain their political capital and to control costs. He states that "long waiting 

times are a result of the rationing of services that every provincial government must address. As 

it is currently constituted, our system allows governments and providers to shift the 

consequences of excessive waiting times onto the backs of patients and their families. This gives 

them a "cost-free" way to control costs."212 Not unlike Hartt, Kirby paints a picture of 

victimhood for Canadian citizens who are mired in wait-times while the government continues to 

add undue strain on them. 

Stanley Hartt, "What about the Chaoulli Decision said about Health Care Rhetoric vs. Health Care Reality," 
Policy Options (February 2006): 44-48. (44) 
211 Hartt 2005,44^5. 
212 Michael Kirby, "The Only Two Options for Funding the Wait-Time Guarantee." Policy Options (July-August 
2006): 66. 
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Canadian Medical Association Journal: 

Although they did not agree with Court's majority opinion that suggested Canadians are 

dying because of waiting lists, Flood and Sullivan empathize with the psychological effects that 

these lists can have on citizens and believe this constitutes a breach of their personal security. 

They state that they can "see their reasoning in concluding that the psychological effects of long 

waits constitute a breach of the Charter's guarantee of security of the person."213 In that sense, 

Flood and Sullivan also prescribe to the perception that government rationing and long wait-lists 

create victims out of Canadian citizens. 

David Adorn also sees an exploitation created by this case but it is considerably different 

than other articles in this analysis. Adorn suggests that this decision has basically forced 

governments to create hard deadline wait times for necessary procedures. Essentially, they must 

make a table with all possible procedures and if they can't be reached in the necessary time 

frame then other arrangements are made. He suggests this produces the "difficult but 

unavoidable task involves drawing lines between services that must be provided to Canadians as 

a matter of justice and those that can be safely relegated to the private market."214 This becomes 

problematic because there are not enough dollars to ensure that all procedures are met with the 

same urgency. Therefore, "once it is accepted that not all demand can be supplied through tax 

dollars, the task becomes one of managing demand in accordance with principles of distributive 

justice."215 

Flood and Sullivan 2005,142. 
David Hadorn, "The Chaoulli Challenge: Getting a grip on Waiting Lists," CM4J 171.1 (2005): 271-272. (271) 
Hadorn 2005,272. 
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Other Health and Law Journals: 

Finally, one of the most the most interesting frames also focused on exploitation, albeit 

one that stands in direct conflict with other exploitations described earlier. Evans suggests that 

there is the major victim of this case is the government - at least, the legislative arm of 

government. He argues that the decision created by the judicial branch of government has left the 

legislative branch without course of action in regards to international trade treaties. Evans 

suggests that the government, by virtue of the legal decision created here, cannot prevent the 

international private insurance companies from entering the market. He states that "if private 

insurance becomes as solidly entrenched in Canada as it is in the United States, generating a 

similar scale of administrative waste - "costs without benefits" - we will never get it out again. 

We will be permanently saddled with another inefficient and inequitable component in our 

financing mix, a component whose primary functions are to undermine cost control and to 

redistribute health costs from the healthy and wealthy to the unhealthy and unwealthy."216 

Unfortunately, he sees no possible recourse for this problem and instead laments "our great good 

fortune, when Medicare was being introduced, that the private industry was insufficiently 

developed to put up much political resistance. Nor were there trade agreements, backed by 

foreign sanctions, protecting corporate rights to profit against the policies of duly elected 

democratic governments."217 

Robert G. Evans, "Baneful Legacy: Medicare and Mr. Trudeau," Healthcare Policy 1.1 (2005): 20-25. (25) 
217 Evans 2005,25. 
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Chapter 4 - Explanation of the Critical Discourse Analysis 

This section will begin with a quick overview and explanation of the analysis performed 

in the last chapter and attempt to synthesize what each lens has explained. It will then proceed 

into an explanation of implications of this research and establish whether the original goals set 

out were accomplished. Finally, it will give an overview of the Quebec government's actual 

response to the case. 

Lens 1: Augmentative & Transformative Discourses 
Augmentative Discourse 

• The Toronto Star 
• Le Soleil 
• Canadian Medical 

Association Journal 

No Mention/Mixed Reactions 
• The Kitchener-Waterloo 

Record 
• The Windsor Star 
• The Victoria Times-Colonist 
• The Edmonton Journal 
• La Presse 
• The Regina Leader-Post 
• The Montreal Gazette 
• Policy Options 

Transformative Discourse 
• The Ottawa Citizen 
• The Calgary Herald 
• The Vancouver Sun 
• Le Droit 
• The Globe and Mail 
• Le Devoir 
• The National Post 
• Access to Care, Access To 

Justice 
• Osgoode Hall Law Journal 
• Other health and law journals. 

Fig. I 

Examination of the First Lens 

Within the first lens, a dominant trend in both the academic literature and media accounts 

relates to the potentially transformative impact of the case, regardless of whether it was going to 

affect public policy or if it was going to change the way health care was viewed in Canada. That 

being said, there was a broad array of perspectives expressed by academics and in the media. 

This table was prepared to split the academic and media groupings into three distinct categories: 

those that believed the case would have a transformative capacity, those who believed it would 

be augmentative and those who chose not to focus on either or who had mixed reactions within 

their group. As the table would suggest, the majority of articles viewed the case as being 

transformative. 
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Lens 2: The Importance of Rights "Talk" 
Emphasis on Rights 

• The Ottawa Citizen 
• The Victoria Times-Colonist 
• The Calgary Herald 
• The National Post 
• Access To Care, Access to Justice 
• Osgood Hall Law Journal 
• Policy Options 
• Other law and health journals 

No Mention/Little Emphasis on Rights 
• The Windsor Star 
• The Regina Leader-Post 
• The Montreal Gazette 
• The Vancouver Sun 
• The Edmonton Journal 
• Le Soleil 
• Le Droit 
• Le Devoir 
• La Presse 
• The Globe and Mail 
• The Toronto Star 
• The Kitchener-Waterloo Record 
• Canadian Medical Association Journal 

Fig. I 

Examination of the Second Lens 

The second lens was considerably different than the first. While the first lens saw 

virtually no consensus emerge in either group in this lens, there is considerable focus from the 

academic world on emphasizing rights. While they were not entirely homogenous, it does show 

some consensus on what issues matter. The media, however, found no consensus in this lens. 

Instead, they were quite spread out. That being said, of all the newspapers that did emphasize the 

issue of rights were from one Media Corporation: Canwest Global. While it is not an 

insignificant point that one media organization tended to focus on rights, this is not the purview 

of this research. This table aims to categorize the articles into those who emphasized rights and 

those who made no mention of rights. As the table suggests, more emphasis was placed on rights 

by academic journals than media. 

Lens 3: Creating Exploitations through Message Frames 
Framed as exploitation 

• The Ottawa Citizen 
• The Windsor Star 
• The Calgary Herald 
• The Montreal Gazette 
• The Toronto Star 
• The Vancouver Sun 
• La Presse 

No Particular Frames 
• 
• 
• 
• 
• 
• 
• 

The Kitchener-Waterloo Record 
Le Devoir 
Le Soleil 
Le Droit 
The Victoria Times-Colonist 
The Regina Leader-Post 
The Edmonton Journal 
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• The Globe and Mail 
• Access to Care, Access to Justice 
• Canadian Medical Association Journal 
• Policy Options 
• Other law and health journals 

• The National Post 
• Osgoode Hall Law Journal 

Fig. 3 

Examination of the Third Lens 

As for the third lens, it seemed to reflect a similar mixture of opinions, as that seen in the 

first lens. While a number of media and academic sources did frame their messages to highlight 

the victim/hero exploitation, there was no consensus amongst either sector. Instead, there seemed 

to be a fairly even distribution amongst sources from both sides. This table aims to categorize 

those groupings that chose to frame their messages as exploitations. The table suggests however 

that neither academia nor media had any consensus on this issue. 

Implications of this Analysis 

In the aftermath of the Chaoulli decision, it can be seen that despite the initial reaction to 

this case, little has changed in the half-decade since the Supreme Court levied its decision. Bill 

33, Quebec's response to the case, proactively addressed the issues that led to the Chaoulli 

decision before it could have any major impact in Quebec. Furthermore, attempts to emulate the 

Chaoulli decision in other jurisdictions have largely been rebuffed before they even get off the 

ground, by virtue of provincial governments proactively implementing programs designed to 

stave off the conditions which led to the Supreme Court's decision, such as the Ontario Health 

Services and Renewal Board which provides patients with the opportunity to appeal their wait 

times. Therefore, much of what Chaoulli has provided is its ability to expand the debate and 

allow Canadians to speak frankly about where the public health care system should be heading. 

Overall, Bill 33 seemed to tread a very fine line between accommodating the Chaoulli 

decision without damaging the core elements of the public system. What is important to note 
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about Bill 33 is that while it introduced elements of private insurance into the public system in 

Quebec, it managed to remain entirely feasible under the tenets of the Canada Health Act. 

Actually, much of what Bill 33 proposes still preserves the supremacy of the public system and 

leaves a great deal of movement for further infusion of private elements. Critics may even 

suggest that Bill 33 is a weak response to opening the system to greater private intervention into 

the system. Some greater explanation is required here. 

First, while Quebec has opened up their provincial health care system to the infusion of 

private elements, they are still far from reaching the levels afforded them under the Canada 

Health Act. Essentially, the Act provides governments with autonomy in developing their public 

health systems as long as they satisfy five key elements - public administration, 

comprehensiveness, universality, portability, and accessibility. As Gerard Boychuk explains, 

"the CHA itself does not mandate a legal prohibition on third-party insurance for insured 

services. The CHA requires that public health insurance coverage be universally available on 

uniform terms and conditions without any barriers for reasonable access including barriers of a 

financial nature."218 Therefore, Quebec had the opportunity to introduce an even greater role for 

private elements into their public system, but chose not to go as far as they were able to under the 

CHA. Instead, the Quebec government tried to impose limitations on how much the private 

sector could affect the public health care system. 

A notable example of this is that Bill 33 maintains its prohibition of physicians working 

in the private system and billing the government to receive compensation from public monies. 

This is an important element of Bill 33 because preventing private sector physicians from 

receiving public compensation is not mandated under the CHA. In other jurisdictions, notably 

Boychuk 2006, 3. 
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Newfoundland and Labrador, physicians working in the private sector are still able to receive 

compensation from the public coffers while providing private services. 

In Newfoundland, "opted-out physicians receive indirect public compensation for 

services." Furthermore, opted-out physicians in Newfoundland are able to set their own fees, 

patients are compensated by the provinces for costs up to the provincial fee schedule, and private 

third-party insurers are allowed to insure for the difference."220 Unlike Newfoundland however, 

opted-out physicians in Quebec are unable to bill the public system or even bill their patients to 

have the services covered up to the public rates. As a result of this prohibition, Bill 33 still 

creates an effective bulwark against pursuing services through the private system. Instead, while 

it provides an opportunity for Quebecker's to attain these services, it creates an indirect 

hindrance to doing so. 

So, while Bill 33 effectively provides the opportunity for greater intervention of private 

care and for individuals to fast track their coverage to have procedures done quickly, it still has 

created some level of disincentive for doing so by not pushing the extremes of the Canada Health 

Act. By following this fine line between public and private care, the Quebec government has 

mollified the Supreme Court's decision in the Chaoulli case, but has maintained much of the 

status quo of their provincial, public health care system. As a result, the Chaoulli case has had 

very little direct impact on the public system. 

At the outset, this paper hypothesized the Chaoulli decision created mixed reactions 

about the potential implications of this case. The hypothesis suggested that these mixed reactions 

would be split between the media and academia. It suggested that the media would share a 

common viewpoint that the primary result of the Chaoulli case would be a discussion of the 

Boychuk 2006,16. 
Boychuk2006,6. 
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fundamental role of the state in delivering health care. It also suggested that academics would 

view the case as an issue of public policy and would discuss public policy options that 

governments would take to counteract the Supreme Court's decision to strike down the ban on 

private health insurance. Furthermore, this paper hypothesized that the Quebec government 

would be guided primarily by one reaction or another instead of trying to incorporate numerous 

elements into their response to the Chaoulli decision. 

It seems, however, that this hypothesis did not come to fruition. Instead, this research has 

argued that the reactions to the case were extremely diverse and that trying to narrow them down 

to fit into two different, albeit equally important, discourses is unfeasible. There are a number of 

reasons why this hypothesis was not confirmed through the critical discourse analysis. First, 

preliminary research was done with such a small sample that any trends identified became less 

clear once the size of the sample was expanded. Second, trying to develop boundaries around the 

media and academia as separate, homogenous sectors advocating distinctive opinions was 

challenging to do in practice. This is because both the media and academia are broad sectors, 

composed of individuals who hold vastly divergent views. The attempt to coalesce these 

individuals into broad groups does not take into account the intricacies of each individual's 

opinions. Finally, in light of what the government of Quebec has proposed in Bill 33, it has 

become clear that its response to this case was the product of compromise between a myriad of 

divergent opinions, and not the result of one discourse carrying the day. Each of these reasons 

merits further discussion, to which I now turn. 

At the outset of this thesis, and the beginning of this research, a small sample of academic 

and newspaper articles was chosen to see how opinions and coverage of the Chaoulli case 

diverged from one another. At first glance, it suggested that newspapers tended to focus on the 
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Supreme Court's decision in the Chaoulli case as being about the fundamental role of the state in 

providing health care. Conversely, it suggested the academic sector had chosen to focus much of 

their attention on the public policy and political ramifications of the case. However, upon 

expanding the sample size, it became apparent that these distinctions were no longer clear. The 

media often addressed issues of public policy, while academics were equally interested in how 

this case addressed the more fundamental question of whether this would change the role of the 

state in providing public health care. These distinctions became less pronounced as the sample 

size grew. 

Additionally, while this thesis set out to demonstrate that there were distinct differences 

between the media and academia, the research has suggested that this distinction is not as clear-

cut as the preliminary overview would have suggested. In fact, what became even more apparent 

was that trying to develop distinct boundaries around the media and academia was an 

improbable, if not impossible, task. There turns out to be very little homogeneity when looking at 

these sectors. This can be attributed to three specific elements. 

First, newspapers rarely agree with one another on coverage. Different newspapers cover 

information and events in their own distinctive ways. Inherent in newspaper coverage are 

ideological preferences, corporate editorial policy amongst newspaper companies, and 

geographic relevance, amongst others. These elements cause coverage to be different from 

different writers, different amongst different companies and different amongst different regions. 

Nowhere did this become more apparent than in examining newspaper coverage from different 

papers under the same parent company. For example, coverage from the Calgary Herald did not 

reflect coverage from the Windsor Star, despite being under the same parent company. Instead, 
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coverage from every newspaper reflected a number of different elements, and therefore created 

different reactions to the case. 

Second, academics are not a monolithic unit either. Not unlike newspapers, academics 

are driven by a number of different factors, including their interests, their ideologies, and their 

expertise. While there may have been some similarities between academics while viewing this 

case, these were far from homogenous opinions. Instead, like newspapers, each academic article 

expressed a very different reaction to the case. 

Finally, public health care elicits a distinct and individual reaction from nearly every 

person in Canada. To suggest that opinions would be similar amongst entire groups, based on 

their professions, is problematic. Instead, what became evident in the research is that in as many 

articles as this thesis examined, there were nearly as many opinions about what the case meant. It 

is because of this lack of coherence between the media and academia as distinct and homogenous 

units that much of what this thesis had originally hypothesized has failed to come to fruition. 

Instead, what became apparent is that opinions were largely free of boundaries. This 

discourse analysis demonstrated that, for example, some academics may have shared the 

opinions with newspaper coverage instead of with other academics. Or, they may have held 

views entirely unique to themselves. Essentially, there proved to be little way to associate any 

opinion within the boundaries established at the outset of this thesis. However, even though this 

original hypothesis proved to be largely untrue, it is perhaps this broad public debate of the 

issues amongst all sectors which becomes the most important result of the Chaoulli decision. 

What these mixed opinions suggested is that the Chaoulli decision was instrumental in 

expanding the discursive domain about health care in Canada. This thesis uses the term 

discursive domain to define the traditional boundaries into which opinions fall when speaking of 
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an issue. In this case, the issue is whether governments should continue to block a greater role 

for private elements in their health care delivery programs. As mentioned elsewhere this thesis, it 

had long been taboo to speak about the virtues of private insurance or to diminish the importance 

of the public system. Much of this reaction is based on the perception that public health care is a 

key element of what it means to be a Canadian citizen. This iconic persona that is levied on the 

public health care system has had the negative effect of preventing citizens from speaking 

frankly about the future of the health care system, even in the face of growing inefficiencies and 

skyrocketing costs. 

What the Chaoulli case did was to legitimize the expression of contrary opinions about 

the health care system. While a number of articles examined in this research defended the system 

in its present form, they were met with an effective counterattack from those who believe that 

changes need to be made. Essentially, the Chaoulli case shifted and broadened the boundaries of 

this discursive domain to incorporate ideas that had largely been vilified before the Supreme 

Court levied the Chaoulli decision, specifically the desire further private intervention in the 

public system. It changed the boundaries to allow people to speak about implementing private 

elements into the public system without suffering the backlash that those opinions had previously 

been met with. With the expansion of this debate and the proliferation of new ideas about the 

future of Canadian public health care, perhaps politicians will start speaking frankly about the 

appropriate reforms required for the delivery of health care. 
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Conclusions: What did the Chaoulli decision actually do? 

It would be easy to conclude that the Chaoulli decision had very little overall impact in 

shifting the public health care system to one driven by a free-market, private system. In fact, the 

evidence uncovered here would suggest that while the Quebec government made some changes 

to include private elements into their health care system, it managed to incorporate small reforms 

to allow private insurance without changing the core pillars of the public system. Despite the 

rhetoric displayed as an immediate response to the case, it seems that the Chaoulli case did not 

transform the health care system. While the potential doom that was prognosticated in the wake 

of the Chaoulli decision was largely voided by the implementation, the case has been important 

in a number of other ways. This research has tried to highlight some of these points. 

While the thesis had originally hypothesized that reaction to the case would fit neatly into 

two distinct discourses, the results of this research have shown this to be largely untrue. Instead, 

what has become clear as a result of this research is that the Chaoulli decision provoked a 

number of differing opinions about what effects the case would have, evidenced by the separate 

discourses addressed in this research. Furthermore, for better or for worse, this research has 

shown that much of the initial reaction to the Chaoulli decision was predicated on the fear that 

the long-term viability of public health care was in danger. 

Utilizing the three lenses - transformative vs. augmentative discourses, "rights-talk", and 

message framing - it became clear that although discourses may have developed, there were no 

distinctions on where these discourses found their most support. Instead, what developed were 

contending discourses which generally centred on whether the case would have a long-term 

impact or whether it was simply a wake-up call from the Supreme Court to politicians to take 

action in the realm of health care. 
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These discourses are evidenced by the split reactions on whether this decision would 

have an augmentative or transformative impact. This thesis originally suggested that the media 

selected would confer a message suggesting that a fundamental shift in the foundations of health 

care was imminent, and that the real question here was about the fundamental role of the state in 

delivering that care. What became apparent upon conducting the analysis was that not only was 

there no consensus amongst the media, even select newspapers had difficulty providing coherent 

coverage on that matter. Some newspapers included coverage that viewed this as the beginning 

of the end of public care and suggested that there would be major transformations to the way 

Canadians received health care. However, at the same time they were including contrary 

opinions which argued that this would be met with small legislative reforms and the decision 

itself would have very little impact. To further confuse this original hypothesis, there was little 

homogeneity in the academic realm about what the overall impact of the case would be. In fact, 

the range of opinions offered by the coverage in academic journals was no less diverse than 

newspapers; perhaps it was even greater. 

This lack of homogeneity became even more apparent when discussing issues of rights in 

both the media and academic accounts. Although I originally hypothesized that the lens of 

analysis focused on "rights-talk" would reveal a media focused on rights without paying 

attention to reasonable limitations, this was not the case. Instead, newspapers had diverse 

opinions about rights were being conveyed in the Chaoulli decision. While some made little 

mention of the reasonable limitations and notwithstanding clauses, it was not ignored by all 

newspapers. This only corroborates the opinion that it was not plausible to try to associate all 

newspapers as one distinctive entity. Again, this divergence of opinions is reflected further in 



100 

academia as those who tried to reflect issues of rights in their work did not always emphasize the 

importance of the reasonable limitations and notwithstanding clauses. 

Finally, with the third lens of analysis, both newspapers and academia framed their 

messages to emphasize exploitations. While not all newspapers suggested that victims or heroes 

were apparent in the Chaoulli case, many made mention of the dire nature of the Chaoulli case 

by virtue of stance on whether the public system was on the verge of transformation. This 

sentiment was echoed heavily by academia. 

One area where the original hypothesis stands correct is in its assertion that newspapers 

tended to focus more on framing their message as one of exploitations than academia. 

Conversely, academia may have focused more on the scope of rights than newspapers. However, 

these distinctions are not exclusive as authors from each sector made light of these issues in their 

reaction to the cases. Although they may have been in the minority, each sector touched on all 

three lenses of analysis in some capacity. 

Essentially, this research proved that much of the initial reaction to this case was largely 

of an individual nature and newspaper writers and academics, individuals themselves, could not 

be divided into different camps with clear boundaries. This point should not be surprising in 

retrospect. Health care still ranks as the primary issue for Canadians when asked what public 

policy issue is most important to them. As a result, Canadians have very personal opinions about 

what the next step should be for their public system. Oftentimes, these opinions are shaped by 

personal experiences with the system, financial capacity to cover private costs, ideological 

opinions about the role of the state in delivering care and whether collective coverage for citizens 

is an inherent right as a Canadian, among others. With such a broad range of factors highlighting 
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each opinion of health care, it was perhaps premature to suggest that clear boundaries could be 

so easily defined about different professions in explaining how people would react to the case. 

Up until the Chaoulli decision, speaking of privatization in Canada was ostensibly 

greeted as being taboo or even led to proponents of private care being vilified. As much of this 

research has suggested however, a growing discourse has been exposed in the media (specifically 

newspapers) and from academia which openly supports a greater intervention of private forces in 

the public system. This is not a new phenomenon. It can be seen as a likely by-product of the 

lack of reform that was itself partially responsible for the Chaoulli decision. 

Therefore, despite the difficulty in supporting the original hypothesis, this thesis 

nonetheless was able to demonstrate the significance of the Chaoulli case. For example, while 

the public system remains largely unchanged in Quebec, the Chaoulli decision did have one 

extreme, transformative impact on health care in Quebec and, by proxy, Canada. That impact is 

that the Chaoulli decision's most important contribution was that it exposed a growing debate 

about the effectiveness of allowing additional private elements into the public system and 

whether Canadian's dogmatic protection of the public system has finally reached its limits. 

Perhaps this is the most poignant legacy of the Supreme's Court decision in Chaoulli v. Quebec. 
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